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C A S E S  AT L A M T  

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
OF. 

CAROLINA 

A T  RALEIGH. 

JUNE TERM, 1850. 

SAMUEL 11. CIIRISTIAS v. BAHNABAS KISOX ET AL. 

In  general, a rendor of land is boulid to prepare the coilveyance and 
tender it or offer to do so;  but where, froill the nature of the 
contract, i t  appears that those lo whom the title was to be runde 
\%ere unlinown to the vendor, but linown to him who made the 
purchase, the latter is boinld to give the uecessary illformation to 
the vendor, or. if he fails, to [lay the gricc contracted for. 

APPEAL from the Superior Court of Law of RANDOLPH, a t  
Special Term in July, 1849, Battle, J., presiding. 

No counsel for plaintiff. 
G. C. ikfendenhall for defendant. 

PEARSON, J. Phineas Nixon, Sr., owned a tract of land ( 3 ) 
to which the plaintiff alleged he had acquired title nnder 
a sale for taxes. After the death of the said Phineas, his exec- 
utors, Phineas, Jr., Barnabas Nixon, in behalf of their testa- 
tor's estate, proposed to buy the claim of the plaintiff; and $50 
was finally agreed on as the price. The contract was closed 
by a letter from Phineas Nixon to the plaintiff, in which he 
says: "Thou may'st consider this as our promise to pay thee 
$50 for thv quit-claim belonging to the estate of our father." 
Signed, "Phineas Nixon, exr. of Phineas Nixon, dec'd." 

Phineas Nixon, Jr., afterwards died, and the defendants ad- 
ministered upon his estate. The plaintiff called on the defend- 
ant Barnabas for the $50, and told him he was ready to execute 
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the quit-claim deed, if he knew to whom to make it, and asked 
who were the persons entitled as heirs of Phineas Nixon, Sr., 
and to whom he should make the deed. The defendant refused 
to pay the money and declined giving the information requested. 

The plaintiff then issued a warrant for the $50. His 
( 3 ) I-Ionor was of the opinion that the plainti5 had not 

made out a case. I n  this there was error. 
The payment of the money and the execution of the deed 

were concurrent acts; and the plaintiff was not entitled to the 
money until he had performed, or offered to perform, his part 
of the agreement. 

As a general rule, i t  is the duty of the vendor to prepare the 
deed and deliver, or offer to deliver it, to the vendee, this being 
embraced in what he has agreed to do in consideration of the 
price. The case is different in England, in consequence of the 
peculiar circumstances existing in that country which make con- 
veyances extremely complicated. Those circumstances do not 
exist here, and we are governed by the rule that each party must 
do or offer to do all he has undertaken before he can require 
performance of the other. The preparation of the deed is con- 
sidered a part of the vendor's undertaking, unless the terms of 
the contract furnish an inference to the contrary. When the 
land to be conveyed and the person to whom the deed is to be 
made are certain, so that the vendor knows how to make it, i t  
is his duty to do i t ;  but when the contract is general and the 
person to whom the rendor may wish the deed made is not ascer- 
tained, then it is the duty of the vendee to prepare the deed, or 
a t  all el-ents to give the vendor such information as will enable 
him to do it. This is necessarily implied from the fact that the 
contract is left open in this particular; for otherwise the vendor 
would be required to do an impossibilitv, and the refusal of the 
vendee to give this information, which lies within his knowl- 
edge, evinces a desire on his part to hare a pretext for avoiding 
his contract. 

In this case the contract was made in  behplf of those who 
were entitled to the land as devisees or heirs of Phineas Nixon, 

Sr. The plaintiff is not presumed to knolv them, but 
( 4 ) the fact is within the knomledce of t h ~  d~fendants. I t  

was their duty to give the information; by \vithholdinq 
i t  they put i t  out of the power of the plaintiff to make t h ~  deed. 
They cannot take advantage of their own wrong, 2nd thus 
escape from the performance of a contract of their intestate. 

PER CURL~X. There must be a venire de novo. 

Ci ted:  Qtuathney v. Cason, 74 N. C., 9. 



N. C.] J U S E  TERM, 18.30. 

APPEAL from the Superior Court of Law of G u r ~ r o ~ m ,  at 
Spring Term, 1830, B a t t l e ,  J., presiding. 

The following is  the case sent up from the Court below: 
This m s  an  action of trespass p i a w  clnusutn  f r e g i t ,  to rrhich 

the defendants pleaded not guilty. 
The  plaintiff relied upon both an  actual and constructive pos- 

session of the locus  111 q u o  a t  tlir time when the trespass was 
alleged to hare  been conimitted. To &ow :a constructi~e posses- 
sion, founded on title, he produced u crant  to John Trlhot, dated 
in 1847, and a deed lrom Talhot to George Xendenhall, dated in  
3 .  H e  then produced the deed from one Iiobert S t eva r t  to 
E l i  Pugh, dated 14  Sovernber, 1830; a deed from the said 
Pugh  to John Hornep, dated 11 Korenlber, 1834; a deed i 5 ) 
from said H o m e r  to Jeffrey Home?-. dated September, 
1835, and a deed from said Hornep to Job Lamb, dated Sep- 
tember, 1810, and then a deed from tlle said Lamb to the plain- 
tiff, dated 25 April. 1843, all of ~ l i i c l i  included the i o c ~ s  in 
quo. It v a s  testified that the land included in thc deed to 
S t e ~ r a r t  x i s  open foreqt, no 1):;rt of which was in cultivation, 
but lie and the succ(s4w propricxtors after him occasionally cut 
rails upon i t  for  the uce of other plantations. I t  v7as stated 
that  Jeffrev Hornry  cut rails upon it every year. while 119 
o ~ r n c d  it,  and h:?ul~d thcm off to a plantation which he culti- 
ra ted  about thre ,, mile. distant. I t  Tvaq stated, ful.ther, that  
Lamb built a honics npon the land in ,li)ril o r  Xzv, 1 q29. The 
deed from Lamb to the plailltiff c3nrc;;rd ;I <mall 11:ilf-acre lot, 
s i l ~ ~ ~ t e c l  in the ton71 or liamlrt of Eloxwce, upon ~ h i c h  n a s  an 
nlifiniqh~d h o u v ,  built hv TTillianl P a t t ~ r ~ o n .  :I con of thr  plain- 
tiff. I t  m7as then .how11 that the dcfend~nts  mowd this h o n s ~  
from the lot in Xircl1. 1 % 6 ;  and it n a s  for this t?int the nction 
n'rq brouqll:. thc. x,  it 113 i ;ne hwn  i ~ s u c d  1 7  Jnnr .  1846. 

T o  s h o ~  ::n nr~11,il ,~n-qc;qion tlle plaintiff in twd~iced a wit- 
ness ~ h o  tcsi if i~d that, i1niuc.diat~l-v af tm the plaintiff's pur- 
chase. he nent  arid nailed hoards acrosq the space intended for 
A chimnev and v indom.  ~ ~ h i c l i  vc re  open, and put wme empty 
boxes ond barrels in the ~IUIISP .  

Tlle defmdnnts contended flint th: plaintifi hnd shonw no such 
title as qare l i i n~  a constructire posspsqion of the house ar.d lot 

1 .7 
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in quesiion, and that at the time when the house was removed 
it was in the actual poqsession of them or one of them, and 
therefore the action could not be sustained. To prove this pos- 
session, they called as a witness one Thomas Carnum, who tes- 
tified that the defendant Bodenhammer came to his residence in 

Westminster and requested him to go and see him take 
( 6 ) possession of the house in question; that he went and 

saw the said defendant tear off the boards which the 
plaintiff had nailed across the windows and put out the plain- 
tiff's boxes and barrels, and agreed with the defendant Dillon, 
by parol, that he might hare the house for twelve months at  six- 
pence per month, each party k i n g  a t  liberty to put an end to 
the lease by giving the other notice. This was in May, 1844. 
dnolhcr nitness testified that the defendants Dillon and White 
had some timber and a wagon in the house, and that a man 
named Beard also kept a wagon in it, being kept open; and that 
i t  was used for no othcr purpose than as a rcpository for such 
things. 

Tlre defcndants ofkred in evidence a paper for the purpose 
of showin? that Willian~ Patterson had an interest in the house 
and lot mhicli was liable to  he sold for the payment of his debts, 
and also for the purpocc of showing that upon William Pat- 
terson's failing to comply with his contract, the defendant Dil- 
lon, who had bought froul Lamb t h ~  residue of the tract of land, 
was entitled to take poiswsion of the locus i n  quo; but it being 
admitted that Willianl Paiteraon had failed to comply with the 
terms of his contmct. arid that tht. defendant Dil!on had no 
deed covering the house and lot in question, the court rejected 
it, holding that it was immaterial, 2s they had aheady been 
permitted to show them-elre., as far as they could, to hare been 
in the actual possession of tEir house at the time of its removal. 

The court was of opinion, and so charged the jury, that the 
~lain!iff had not shown a comylcte title, so as to give Iiim a con- 
structive possessicn, but that, if the evidelice mere believed, he 
had s h o ~ m  an actual po.;session, against which the defendants 
had prored nothing to prerent his recovering in this action. 
The plaintiff had a verdict, whereupon the defendants moved 

for a ncw trial for the rejection of testimony and for 
( 7 ) misdirection in tlie charge, which motion was overruled 

and a judgment given, from which the defendants ap- 
pealed. 

Kerr for plaintiff. 
G. C. Mendeithall for defendants. 

1 6 
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NASH, J. The judgment in this case must be reversed. The 
plaintiff has shown neither an actual nor constructive posses- 
sion of the premises in question. To avail himself of the latter, 
he must prore the legal title in himself at the time the 
alleged trespass was conunitted. I n  this he has not suc- ( 8 ) 
cneded, and the jury nere so instructed by his Honor 
who tried thr railre. I t  is, however, in the second branch of the 
charge that the error lies of which the defendants complain. 
After inforniing the jury that the legal title was not in the 
plaintiff, the chargc proceeds, "thai if the evidence is believed, 
the plaintiff had shown an actual possession, against which the 
defendants had prove,l nothing to prevent his recovery in this 
action." We do not concur with his Honor. At the time that 
Laub, who claimed title to the premises, conveyed to :he plain- 
tiff in 1843, tliere was on them an unfinished house. The plain- 
tiff put into it some empty barrels and boxes and nailed plank 
over the spaces left in the walls for a window and fireplace. 
This mas the only possession he ever had, as far  as thc case dis- 
closes. ,I Scar after, in Map, 1844, the defendant Bodenham- 
u,er pulled ~ f f  these boards, and threw out the articles put there 
by the plain~ifl, and leased the house for twelve months to one 
of the other defendants, who put into it some waq-on timber. 
I n  this conditim the preniises remained until March, 1846, 
when the house was removed by the defendants: and the case 
states that this removal constituted the trespass for which the 
action was brouqht. I t  is very clear it cannot be sustained. 
Whatever poqsession the plaintiff may have acquired by putting 
into an unfinished house, mhich had never been inhabited by 
him or any other person, some empty barrels and boxes and 
nailing on the boards as set forth in the case, was lost to him 
by the acts of Bodenhammer of a similar character. I f  they 
were sufficient to give Patterson the actual possession, similar 
acts on the part of the defendant were sufficiellt to divest him 
of it and place the actual possessicn in the latter. The acts 
were of the same character and must carry with them the same 
effects. TTO years after Rodenhammer had dispossessed the 
plaintiff, and while his i~ossession, so acquired, contin- 
ued, thr house T T ~ S  removed. To enable the plaintiff to ( 9 ) 
maintain an action for the removing of the house, he 
ought to have re-entered before the housr was removed and 
t h e r ~ b y  revert the possession in himself. The action of qual~e 
clau.swn f regi t  is a re~nedy for an injnry to the possession 
( D o b l v  v. Gullidge, 20 N. C., 197), and therefore cannot be 
maintained by one who has it not. T r e d d l  T .  Reddiclc, 23 
N. C., 56.  
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His Honor erred in directing the jury that at  the time the 
house mas removed Patterson, the plaintiff, was in the actual 
possession of it and could maintain his action. 

I'm CUKIAM. Judgment reversed, and a venire de novo or- 
dered. 

Cited: Brooks v. Stirwon, 44 N .  C., 75 ;  London v. Bear, 84 
N. C., 273, 4 ;  IIarris v. Sneeden, 104 N .  C., 377; Drake 2.. 

Hozuell, 133 N .  C., 166;  Gordller u. Lumber Co., 144 N .  C., 111. 

When a petition is filed to discontinue an 'old road between certain 
points :lnd establish a new one between the same points, and 
the petition is opposed, and the court, upon the hearing, refuse 
to discontinue the old road and establish the new road as prayed 
for, but direct another road to be opened, passinq over only a 
part of the route prayed for by the petitioners: Hcld,  that the 
defendants were entitled to recover their costs. 

APPEAL from the Superior Court of Law of RANDOLPH, at 
Spring Term, 1850, Rattle, J., presiding. 

No counsel for plaintiffs. 
Mendenhall for defendants. 

( 10 ) PEARSON, J. The plaintiffs in their petition allege 
that the public convenience would be promoted by mak- 

ing a new road from Cunningham's old place to a fork near 
William Bingham's plantation, running by Davis' tanyard, 
John Han~mond's and on by Ferguson's smithshop, and by dis- 
coiitinuing the old road between those two points. The prayer 
i s  that a new road be established between the two points,.pass- 
ing by the places designated, and that the old road be d~scon- 
tinued. The defendants object to the change in the road. They 
oppose the new road and insist that the old road should not be 
diqcontinued. 

Tho County Court ordered the new road to be laid off and 
the old road to be discontinued. The defendants appealed, and 
the Superior Court refused to establish the new road or to dis- 
continue thc old road, hut it was ordered that a new road be 
laid off frorll Ferguson's smithshop to the fork near William 
Bingham's plantaticn; and it was further ordered that the de- 
fendants pay the costs, from which latter order they appealed. 
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The defendants were certainly left "in possession of the field 
of battle," and we are at a loss to see upon what ground they 
mere required to pay the costs. Whether under this proceeding 
the court had the right to establish the road which is ordered to 
be laid off, is not submitted to us, as the appeal is only from the 
judgment as to the costs. But it might well have been questioned. 
There was no petition in writing setting forth that such a road 
would promote the convenience of the public, and no notice 
was given that application would be made for i t ;  so that 
although there was proof of its utility, it was "probnta" sed n o n  
"allegata." A11 application for a road from one point to an- 
other does not include a road from one of the points to any 
intermediate point; for, grant that the road, if laid out the 
whole distance, would be useful, n o n  constat that, if it stopped 
halfway, it mould be of any manner of use; in general it would 
not. A fence enclosing the whole field would protect the 
crop, but if it stops halfway it is of no use. I n  this case ( 11 ) 
it only appears incidentally that there is a road to Fay- 
etteville which passes by Ferguson's sniithshop, into which the 
new road will lead. 

Waiving this question, the controversy was, Shall the old road 
be discontinued between certain points and a new road made in 
its stead? This was decided in favor of the defendants, and 
they were entitled to recover their costs. There is a plain dis- 
tinction between an application for a road and an ordinary 
action at  law, in which the plaintiff seeks to recorer the whole 
and every  part of his demand; for a road is an enti1.e th ing.  I f  
the petitioners, in the event that the whole is not established, 
desire that it be established to an intermediate point, this 
should be set forth in the petition, and then it would appear 
whether the defendants opposed the  p a ~ t  as well as the whole. 
I n  this case it does not appear that the d ~ f e n c l a n t s  made a n y  
object ior~ to t he  road which h i s  H o n o r  o r d e ? ~ d  be laid o u t ,  and 
it can make no difference that this road happened to pass over a 
part of the ground over which the road applied for was to run. 
I t  is true, "the whole includes all of its parts," but that supposes 
that the mhole has an existence; here "the whole" was refused, 
and it is an obvious fallacy to say, in reference to this question, 
that the road established by the Superior Court is a part of the 
road which the petitioners applied for. 

PER CURIAN. The judqment below 1111i~t he reversed, and 
the defendants must have judgment for their costs. 
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( 12 
GROVES JI. BRAZIER v. JAMES ASSLEY. 

1. To sustain the action of trorer, the right of property in the thing 
claimed and of possession, at the time of the nlleged couv~rsion, 
must be vested in the plaintiff. 

2. A cropper has no such interest in the crop as can be suh.jected to 
the pay~nent of his debts while it  remains in mass ; until a 
division, the whole is the ~royerty of the 1:uldlord. 

3. The doctrine of appropriation, as constituting a delirery and 
thereby passing the title to the purchnser, arises in cases of a 
sale of goods qener:llly, ns distiugnishrd from the sale of a 
specific chattel. And when a less quantity out of a larqer is 
the subject of thc contract, then ]lo property passes to the gur- 
chaser uutil a delivery, for until then the qoods sold are not 
ascertained. 

4. The vendor may appropriate the quantity purchased by separating 
it from the bulk; but thr appropriation is not complete until the 
vendee assents to take the separated portion. 

APPEAL from the Superior Court of Law of CIIATHAM, a t  
Spring Term, 1850, Battle, J., presiding. 

The following is the case sent up from the court below: 
This was an action of trover for a parcel of corn. Plea, not 

guilty. 
On the trial the plaintiff introduced a witness named Brown, 

who testified that, during 1845, he worked with the defendant 
on a farm of the latter and was to have a fourth part of the corn 
made upon it for his services; that before the corn was gathered 
he sold his interest in  i t  to the plaintiff for $40; that, wishing to 

leave the farm, the plaintiff sent some hands to assist in 
( 13 ) gathering the crop, but the defendant objected to the 

arrangement ; whereupon i t  was agreed between the plain- 
tiff and defendant that the latter should gather the crop, for 
doing which he was to have five barrels of corn, and that he 
would notify the plaintiff a t  each division. Upon cross-exami- 
nation the witness stated that he became indebted to the defend- 
ant for some articles furnished him during the year, and that 
he agreed to pay the defendant when he sold his corn. Another 
witness, Mr. Marks, was then called and stated that some time 
in the fall of 1845 he mas called upon to see the corn measured; 
that both the plaintiff and the defendant were present, when the 
latter measured the corn by putting three-fourths of i t  in  one 
heap and the remaining fourth in another, and that he then 
claimed to take five barrels and a sufficiency to pay Brown's 
account from the smaller heap, to which the plaintiff objected, 

20 
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saying that the fivc barrels ought to be taken from the whole 
quantity before division. and that there was no claim upon it 
for Brovn's account. The parties disputed for some time about 
this matter, when the plaintiff went off, saying he x-ould have 
nothing more to do with it. The witness stated further that if 
all the defendant claimed had been allo~ved, there ~rould have 
remained only a fev  bushels of corn for the plaintiff, and that 
there was no final de1ive1.y of any part of it to the plaintiff. 

Tllc plaintiff having closed his case, the defendant moved that 
he should be lionsuited upon the ground that the action of trover 
could not be maintained because no part of the corn had ever 
vested in the plaintiff, and that there was no demand before suit 
brought. 

The motion n-as resisted unon the ground that the defendant 
L 

was estopped to deny that the plaintiff had acquired Brovn's 
share of the corn, for the reason that he had ratified the con- 
tract made by the plaintiff and B r o ~ m .  

The court being of opinion that the action could not be main- 
tained, the plaintiff submitted to a judgment of nonsuit 
and appealed. ( 1 4 )  

H a u g h t o n  for plaintiff. 
1%'. TI. IJny~coocl for defendant. 

SAH, J. To sustain the action of trover, the right of prop- 
erty in the thing claimed and of possession at  the time of the 
alleged conversion must be united in the plaintiff, and he must 
prove that, IT-hile the propert7 was his, the defendant conrerted 
it. Gordon v. H a r p ? ,  7 Term, 9 ;  Harwood 2.. Smi t l~ ,  2 Term, 
750; Lewis  T. Mobley,  20 S. C., 467. I n  this case i t  is denied 
by the defendant that the plaintiff had any title to the corn 
sued for or that he has conaertcd it. As to the title. the plain- 
tiff urges that the facts proved show that an appropriation was 
made by the defendant, the landlord, of me-fourth of the crop 
to Brown, the cropper, which was a delirerg in  lam, or at any 
rate the evidence ought to haae been left to the jury, under the 
instruction of the court. A full and complete answer is fur- 
nislcd by the case to each position of the plaintiff. It is a 
well settled principle of lam in this State, that a cropper has no 
such intertst in the crop as can be subjected to the payment of 
his debts ~ ~ h i l e  it remain3 en rnnssc. Until a division the whole 
is the property of the landlord. S. 2.. Jones ,  19 K. C., 544; 
Hare v. Pearson,  26 N .  C., 77. The defendant was the owner 
of the land on which the corn mas raised, and a man by the 

21 
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name of Brown cropped with him. The latter transferred his 
interest to the plaintiff for a valuable consideration. After the 
corn was matured i t  was agreed between the plaintiff and the 
defendant that the latter should gather the corn, and for so 
doing should have five barrels. The corn was gathered by the 
defendant, and placed by him in two separate heaps or piles, 

one containing three-fourths and the other one-fourth. 
( 15 ) From this pile the defendant claimed to take his five 

barrels for gathering. To this the plaintiff objected, 
alleging they ought to come out of the whole crop. With this 
dispute we have nothing to do, as i t  regards the proper construc- 
tion of the previous agreement. I t  is sufficient for our present 
inquiry that a controversy did arise, and that the plaintiff would 
not agree to the construction put upon i t  by the defendant. 
The case states that the plaintiff '(went off, saying he would 
have nothing more to do with it." Brown. the cronner. was " L L  , 
present, but in no way interfcred, and what afterwards became 
of the corn we are not informed, except that i t  is stated in the 
case that no part of the corn was finally delivered to the plain- 
tiff. There certainly was here no appropriation by the land- 
lord of any specific portion of the crop to the use of Brown or 
the plaintiff, and therefore there was no delivery to the latter. 
The doctrine of annronriation. as constituting a deliverv and 

L A  " 
thereby passing the title to the purchaser, arises in  cases of a 
sale of goods generally, as distinguished from the sale of a spe- 
cific chattel. And where a less quantity out of a larger is the 
subject of the contract, there no property passes to the pur- 
chaser until a delivery, for until then the goods sold are not 
ascertained. To constitute a delivery in such cases the vendor 
may appropriate the quantity purchased by separating it from 
the bulk. But the appropriation is not complete until the 
vendee assents to take the separated portion; his assent is equiv- 
alent to accepting possession under the contract. 1 Chap. Cont., 
375. I n  a case like this, which in principle is similar to that of 
a sale of a lesser part out of a larger, the appropriation by the 
landlord was incomplete until ratified bv the cropper or his 
agent and vendee, the plaintiff. I t  would be manifestly unjust 
to suffer the landlord to be the sole judge of the riqhts of his 
cropper. Not only was the assent of the plaintiff withheld, 

but he positively refused to receive the corn set apart 
( 16 ) for him or his principal. The title to the corn never 

vested in him, and he cannot, under this evidence, sup- 
port the action of trorer. The cases cited in the argument 
for the plaintiff abundantly prove that a delivery may be proved 
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by an  appropriation by the vendor, but in  none of them is i t  
said that  i t  is  complete without the assent of the vendee. 

We agree with his Honor that the action cannot be sustained. 
PER CCRIBX. Judgment affirmed. 

Cited: WarDm'tton v. Suvnge, 49 N. C., 385; Harrison v. 
Ricks, 71 K. C., 1 1 ;  Rouse v. Wooten, 104 K. C., 231; 8. v. 
Austin, 123 K. C., 750. 

THOJIAS RILES r. MOSES I,. IIOTJIES ET AL. 

I. Orclinnry care, rei~son:ihle time and probable cause, the facts bring 
established or prowd, are questions of law, to be decided b r  the 
court. 

2. The declarations of a slnre ns to his health and the condition of 
his bods are admissible in e~idcntc in an  action brought by his 
master to recorer dani;~ges tor a n  injury done to him. 

THIS is an action nn the case, in which the plaintiff claims 
damages for an  injury to his slare named Green, vhich  has 
greatlv impaired the usefulness and lessened the value of the 
said slave. The  plaintiff declares in  many counts; in one set he 
alleges that the injury arose from the negligence of the defend- 
ants ;  in another set he alleges that  the injury arose from the 
~eq l igence  of the agent of the defendants; in a third set he 
alleges that the injury arose from the  ant of ordinary care on 
the part of the defendants; and in a fourth set he allege4 that the 
injury aroqe from the ~ v a n t  of ordinary care of the agent 
of the defendants. and alleging in each count that the ( 17 ) 
defendants were the bailrcs of t h ~  plaintiff, the defend- 
ants having hired from the plaintiff the said ?lare, to v-it, at the 
gold mines of the defendantq, and lwre bound to take that care 
of Green nhich  an ordinary man  ~vould take of his onm prop- 
ertl7. This w i t  \\-as instituted bv Thomas Biles, as plaintiff, 
apainst Moseq L. Holme., John BIcCoffin, and others, as defend- 
ants. The nlxintiff introduced John Cauhle as a ~ i ~ i t n e w ,  n7ho 
p r o ~ e d  that the defendants had llircd from the plaintiff his 
slare Green. to vork  a t  the mine of tllc defendants at Gold R i l l ;  
that  he (Green) had hem put to  ~vork  at t h ~  bottonl of a shaft 
about one hundred and eight? fret deep. from ~ ~ h i c h  the de- 
fendants 11-ere taking gold ore; that  buckets about three feet 
deep, each capable of holdinq sixtv sallons, were altcrnately let 
down and d r a ~ v n  u p ;  a4 the one TRS ascendinq the other was 
descending, being uged to bring up either ore o r  m t e r  to the 
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surface of the earth ; that the witness was in the ssrvice of the 
defendants and was employed as their "lander" at the mouth of 
the shaft, it being his duty to receive and unload the ascending 
buckets and to fix and let down the descending buckets, and to 
put in the descending buckets whatever was to be sent down the 
shaft;  that these buckets were used to bring up water and ore; 
that in thc bottom of the buckets was an aperture four inches 
square. over which was a valre six or eight inches square and 
faqtened at  one end to the bottom of the bucket, which valve 
being raised at the other end when the bucket mas brought up 
and landed, the water escaped; that when these buckets were 
used to bring up ore, or to carry down implements to work with, 
the aperture mas closed with a wooden plug nailed in from the 
outside, and as a further security against anything falling 
through the bottom of the bucket, the ra l re  was nailed down 

over !he aperture on the inside; that without the valve 
( 18 ) on the inside, or iron hoops on the bottom, securing the 

plug in the aperture, the buckets are not safe, and are 
not in a condition to be used with safety to those who are work- 
ing at the lower extremity of the shaft; that about 9 o'clock in 
the morning on 28 January, 1848, as one of the buckets com- 
menced descending, the witness, who was the "lander" of the 
defendants, dropped into it four iron drills, each weighing five 
pounds, which instantly passed through the aperture in the 
bucket at  its bottom and one of them struck Green on the head, 
and fractured his skull, which made the operation of trepanning 
necessary, and a large piece of the skull bone was cut out. 
Green was working at that time at the bottom of the shaft 
directly below the bucket. The witness knew that Green and 
a white man were then working there together; that drills are 
implements used by miners in getting the ore ; that at  the time 
the drills mere put in the bucket there was no valre in the 
bucket. and there was no iron hoop or strap at the bottom of 
the bucket to secure the pluq; that the witness had been engaged 
from 12 o'clock at midnight until 9 o'clock the next morning, 
when Green was injured, the witness being employed during 
that period ns the lander of the defendants in landing and un- 
loading the buckcts at the mouth of the shaft; and during the 
said period the witness had not looked into either of the said 
buckets, or put his hand in either of them, to ascertain if the 
a p ~ r t u r e  r l t  I ~ C  botto111 mas properly secured. 

Another witness was introduced bv the plaintiff and was asked 
if Green did not complain much of headache when exposed to 
the sun. and if Green did not state his inability to work in the 
sun,  or to work in anv laborious employment. These declara- 
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tions of the said dare  were opposed as evidence in the cause by 
the counsel for the defendants, and they were excluded by the 
court. 

His Honor charged the jury that this was a bailment ( 19  ) 
bmc&ial to both parties, and that if the defendants had 
hired the sl,z\-e Green from the plaintiff, they (the defendants) 
were bound to take that care of Green which a prudent man 
would take of his own property; and if ,the injury co~nplained 
of in this case arose from an omission on the part of the de- 
fendants or their agent, or that care which a prudent man 
would take of his own property, which was a question for the 
jury, then the defendants were liable in this action. But if 
they believed that the defendants or their agent had not omitted 
on this occasion that care of Green which a prudent inan would 
take of his own property, then they should find for the defencl- 
ants. The jury rendered a verdict in favor of the defendants. 
Rule for new trial. New trial refused and rule discharged. 
Judgment for the defendants, from which judgment the plain- 
tiff prayed an appeal to the Supreme Court, which was granted. 

No counsel for plaintiff. 
Mendenhall for defendants. 

PEARSON, J. What amounts to "ordinary care" is a question 
for the court. The judge below erred in leaving it to the jury. 

Whether the proof establishes particular facts is for the jury; 
but what is the legal effect of these facts, supposing them to ex- 
ist, is for the court. Accordingly it is settled that ordinary 
care, reasonable time, and probable cause, the facts being ad- 
mitted or proved, are questions of law. Herring I:. R. R., 32 
N. C., 402 ; Swa in  c.  Stafford, 26 K. C., 293. 

If these were not questions of law, no rule could ever be 
established, and the legal effect of certain facts, like their exist- 
ence, would in all cases depend on the finding of a jury, with 
no mode of having its correctness judged of by a higher tribunal. 

Had the jury come to a correct conclusion, the r.:.r.or 
of the judge in submitting :he question to them, instead ( 20 ) 
of deciding it himself, would have been in~niaterial: but, 
taking the evidence to be true, there was manifestly a want of 
ordinary care. A large bucket, with a hole four inches square 
in the bottom, the fastenings of which mere liable to be knocked 
off, is used nine hours without any examination, and as the 
bucket coii~menccd descending, four pieces of iron, weighing 
five pounds each, are dropped into it, without looking to see-as 
might have been detected by a mere glance-that thc fastenings 
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were off and the hole open; and this, too, when the lives of two 
men were a t  stake. "Ordinary care" required that  the fasten- 
ings should have been examined and the pieces of iron should 
have been put, not dropped, in  the bucket crossways or in such 
a manner as to prevent them from falling out o r  dropping 
through. 

As the case will be tried again, i t  is proper to notice the ques- 
tion of evidence, as  to which his Honor also erred. 

The  object of the plaintiff was to shorn the condition of his 
s l a w :  that he had not recovered from the effect of the blow and 
was permanently injured. Fo r  this purpose it was competent 
to p r o w  how he acted, how he looked, and of what he com- 
plained. I n  fact, this is almost the only kind of evidence by 
which the condition of body or mind can be ascertained; i t  is  
natural evidence or the evidence of facts, as distinguished from 
personal evidence or the testimony of witnesses. Best on Evi- 
dence. 

The declarations of a patient to his physician are strong eri- 
dence of the state of his health, and only differ from his declara- 
tions to a third person because it is  less probable that  he will 
feiqn or state falsehoods to one by whom he hopes to be relieved; 
but this consideration only affects the degree of credit due to 

such declarations, and daes not affect their admissibility. 
( 21  ) Whether expressions of pain are real o r  feigned must be 

determined by the jury. 1 Greenlcaf Ev., 126. 
Tf it be material to ascertain the mental condition of an indi- 

vidual, his conversation a t  different times is admissible. Upon 
the same ground, i t  beinq material to ascvta in  the bodily con- 
dition of the slave, his coniplaints of headache when exposed to 
the sun, and his declarations that  he was unable to work in  the 
sun, or  to endure hard labor, are admissible. True, one may 
feign the language of a madman, or  mag utter false conlplaints 
of pain, but the law doe.: not on this accomt exclude what may 
be the only mode of proof. Tt is  left to the good sense of the 
jury, connecting the declarations with the acts and looks of the 
party and other circumstances, to say how f a r  such evidence is 
to he relied on. 

The statute excluding the testimony of a slave or free person 
of color against a white man, has no application. The distinc- 
tion between natural  evidence and personal evidence o r  the 
testimony of witnesses is clear and palpable. The  actions, 
looks and barking of a dog are admissible as material evidence 
upon a question as  to his madness. So the squealing and grunts 
or  other expressions of pain made by a hog are admissible upon 
a. question as to the extent of an  injury inflicted on him. This  
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can in no sense be called the testimony of the dog or the hog. 
The only advantage of this natural evidence, when furnished 
by brutes, over the same kind of evidence, when furnished by 
human beings, whether white or bIack, is that the latter, having 
intelligence, may possibly have a motive for dissimulation, 
whereas brutes have not; but the character of the evidence is 
the same, and the jury niust pass upon its credit. 

PER CURIAM. There must be a venire de novo. 

Cited:  Heathcock v. Pennington, post, 622; Lusk v .  Mc-  
Daniel, 35 N .  C., 487; Huthatua?~ v. I f in ton ,  46 N .  C., 246; 
Broclc zy. King.  48 N. C., 48; Wallace v. Mclntosh,  49 N.  C., 
435; Gardner v. Kluttz ,  53 N. C., 376; 8. v. Harris, 63 N. C., 6 ;  
Pleasants v .  R. R., 95 N. C., 203; Entr?y ?;. R. R., 109 N. C., 
592; Miller v. R. R., 128 N. C., 28. 

LUKE CARTER v. JAMES WOOD. 

1. Where a person s u d  in formn pauperis, and recovered a verdict, 
but the judgment was for the amount of the verdict. only, and 
not for the costs, he cannot xfterwards, upon a rule, have an 
order that execution shall issue against the defendant for his 
costs. 

2. While a suit is in progress the Wtnesses hare a right to clemand. 
from thc pnrty :tt n-hose instance they are summoned, the pny- 
ment for their attendance at the end of each term, or a s  soon as 
the suit is disposed of. Their claim after judgment is not against 
the person sunimo~ling them. hut against the person bound to pay 
the costs under the judgment, unless the party so bound is in- 
solvent. 

APPEAL from the Superior Court of Law of ROBESON, at  
Spring Term, 1850, Bettle, J., presiding. 

This was a rule which had been served on the defendant to 
show cause why he should not be taxed with the costs of the 
plaintiff's witnesses in a case which had been tried betwcen the 
same parties. The plaintiff had brought an action of trespass 
i i  et armis, i n  forma pauperis, against the defendant, in which 
there was a wrdict for the plaintiff and judgment for the 
amcunt of the verdict only. Some of the plaintiff's witnesses 
had drawn their tickets from the office. brought suits on them 
before a magistrate, after the determination of the original 
suit, and recovered judgments, from which the plaintiff ap- 
pealed to the Superior Court, when the witnesses recovered 
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judgment. And the present plaintiff prayed an appeal to the 
Supreme Court, but being unable to find sureties, the cases were 

not taken up. The plaintiff paid some of his witnesses, 
( 23 ) and some of the tickets still remain in the office unsatis- 

fied. The rule being argued at this term, his Honor 
discharged the rule, on the ground that a plaintiff whc sues in 
fornia pauperis neither pays nor recovers costs. 

The plaintiff prayed an appeal to the Supreme Court, which 
was granted. 

T r o y  for plaintiff. 
Strange for defendant. 

N~srr, J. We have listened with pleasure to the argument 
submitted to us in behalf of the plaintiff. The case does not, 
however, properly present the question designed to be raised. 
That a person suing in forma pauperis, in general, neither pays 
nor recovers costs, has been considered the established law of this 
State ever since the case of Clark  v. Dupree,  13 N. C., 411. 
But 15-hether under that rule the attendance of his witnesses is 
embraced has not been decided. The case before us does not 
present the point. The plaintiff had been permitted to sue in 
forma pauperis and had recovered a verdict. The case states 
that judgment was rendered only on the verdict. None was 
asked for against the defendant for any costs. The notice is to 
show cause why "an execution should not issue against him, the 
defendant, for the costs of the witnesses in the case." Under 
the act of 1777, ch. 115, see. 90, "the party in whose favor judg- 
ment should be given, etc., shall be entitled to full costs," etc. 
To reap the benefit of this provision, the party must have a 
judgment, not only on the verdict for the sum awarded him by 
the jury, but also one for his costs. I n  general, it is a matter 
of course for such a j u d p e n t  to be entered, and, if the case had 
been silent on the matter, we might have presumed that such 
mas the fact here. But we are not permitted to make any such 

presumption. We are told none such mas asked for and 
( 24 ) none such rendered. Whether, therefore, the word 

"costs" in the act of 1836, ch. 31, see. 47, which is a tran- 
script of the statute of Henry VTII., embraces the attendance 
of the plaintiff's witnesses, we do not feel at  liberty to decide. 
I n  order to have brought the question before the court, a motion 
for a judgment for those costs ought to have been made to the 
court before whcnl the cause was tried. The case further states 
that, after the judgment was rendered, some of the witnesses for 
the plaintiff warranted him upon their tickets and obtained 
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judgments, which he paid; others he paid without process, and 
some of the tickets arc still in the office of the clerk. The pro- 
ceedings are had for the purpose of subjecting the defendant to 
the payment of these several claims by an execution. I n  addi- 
tion to the answer already given, why the court cannot order the 
execution as required, it may be said, the plaintiff, as far as the 
case discloses, was not answerable for any of those claims, not 
because he was suing in formn pauperis, but because the origi- 
nal suit was ended. While a suit is in progress the witnesses of 
the parties have a right to demand, from the party at  whose 
instance they sun~moned, the payment for their attendance 
at the end of each term, or as soon as the suit is disposed of. 
If they do not choose so to do, they ought to deposit their tickets 
at each term in the clerk's office, that they may be regularly taxed 
in the bill of costs. Their claim, after judgment, is not against 
the person summoning them, but against the person bound by 
the judgment to pay the costs under the judgment, unless the 
party so bound is insolvent. Oflice v. Lockman, 12 N. C., 146; 
Stanl?y v. Hodges, 1 N .  C., 203. Here, we repeat, there is no 
judgment for costs; and the judgment of the court below is 
affirmed and rule discharged. 

PER CUBIAM. Judgment accordingly. 

Cited: R e d  11. Prnrson, 34 N. C., 245; Mwrris v. Rippey, 
49 N. C., 535, 6 ;  Eelden v. Xneed, 84 N. C., 245. 

WALTER F. BURNS v. BEKJAMIN ALLEN. 

Where A sold to B a tract of land, conveyed by n deed containing a 
covenant for quiet enjoyment, and, upon discovery that a part of 
the land previously belonged to B, h offered to pay to B the 
value to this part of the h n d ,  so as to avoid a suit on the 
covenant: Held, that an action of assumprit n70uld not lie on this 
proposition, because B had not acceded to it. 

APPEAL from the Superior Court of Law of ANSON, at  Spring 
Term, 1850, Settle, J., presiding. 

Winston for plaintiff. 
Strange and G. C. Xendenhall for defendant. 

NASH, J. There is nothing in the case which in the opinion 
of the Court would justify an interference with the judgment 
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below. The defendant sold to the plaintiff a tract of land for 
a specific sum of money, and the deed contained a covenant for 
quiet enjoyment. After the conveyance the land TTas sun-eyed 
according to the nietes and bounds contained in it, when it was 
discovered that i t  covered twenty-two acres of land owned by 
the plaintiff. This fact mas communicated to the defendant by 
a witness in the case, who was requested by him to tell the plain- 
tiff he did not wish to ke run to any costs, but was willing to 
pay for the land. To other witnesses he stated he did not wish 
Burns to sue him: he would do what was right-he was willing 
to pay the value of the land. The action is in assumpsit, and 
the declaration contains two counts. The first is on a promise 
by the defendant, in consideration of forbearance on the part 
of the plaintiff to sue, to pay the plaintiff the value of the land. 
The second is on a promise to indemnify the plaintiff for his 

loss in purchasing his own land. There is nothing in 
( 26 ) the case to show that the plaintiff and defendant ever 

entered into any ugreewent respecting the land, after the 
execution of the surveyance, or that, after that time, they ever 
had any communication on the subject. The case presents 
simply an offer on the part of the defendant to settle in the way 
indicated by him, without ally action on the part of the plain- - 
tiff. acceding to it, and without any evidence to show that i t  
was ever made known to him. Neither count in the declara- 
tion is sustained. An assumpsit is a contract, which requires 
the assent of both the contracting parties. This was a mere 
offer to make one, which might have been withdrawn by the 
defendant at  any time before i t  was accepted by the plaintiff. 
Roiitledqe I:. Grant ,  4 Bing.. 653. 

PER CURIAX. Judgment affirmed. 

An action of crsslonpsif for the  use and occupntio~i of land will not 
lie in this State unlcss there he a11 elllresn promise to Ilny rent. 

APPEAL from the Superior Court of Law of PERQ~-I~ANS,  at 
Spring Term, 1850, Ellis, J., presiding. 

The action is assumpsit for the use and occupation of a piece 
of land belonging to the plaintiff. Plea, non assumpsit. 

On the trial evidence was giren that, in pursuance of a 
decree of the Court of Equity in a cause duly constituted, the 
land was sold in the latter part of December, 1847, by the clerk 
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and master, as belonging to the plaintiff in fee, and the defend- 
ant was accepted by the master as the purchaser, and executed 
bonds for the purchase money, and entered into possession of 
the premises on 1 January, 1848. I n  April following it came 
to the knowledge of the defendant that the plaintiff was not 
entitled in fee absolutely, but that there was a liinitation over 
to other persons upon the contingency of the plaintiff's death 
under twenty-one and without leaving issue; and upon the 
ground that the plaintiff was still an infant and had no issue, 
the defendant then applied to the Court of Equity to rescind 
the contract of sale--which was accordingly done. The de- 
fendant thereafter continued to occupy the premises for the 
residue of the year, and made a crop thereon. I t  is for a 
reasonable satisfaction for the occupation for the gear 1848 the 
action is brought. 

The counsel for the defendant moved the court to in- ( 28 ) 
struct the jury that the plaintiff was not entitled to 
recover, upon the ground, among others, that the action would 
not lie. But the court refused to give the instruction, and 
directed the jury that, even if the defendant were a trespasser 
on the land, the plaintiff could waive the trespass and maintain 
this action for compensation in  the nature of reasonable rent 
for the use and occupation of the land, and much more when 
the defendant entered under the plaintiff or under the court, 
acting for him. From a verdict and judgment against him the 
defendant appealed. 

No counsel for plaintiff. 
.Jordan for defendant,. 

RUFFIN, C. J. Undoubtedly, i t  is incorrect to suppose that 
this action could be maintained against a trespasser. I t  would 
not lie for the hire of a personal thing against a trespasser; but 
the owner would have to resort to the action of trover or tres- 
pass. I f ,  indeed, a trespasser sell the thing, the owner may 
waive the trespass and affirm the sale and bring nsszmpsit for 
the price as nioney had and received; and so, for money received 
by the trespasser for hire by him to another persoll. But for 
the trespass itself in taking the thing, or for the crijoyment of 
i t  by the trespasser, assumpsit will not lie, as no contract, ex- 
press or implied, exists between the parties. So, with respect 
to land, if the trespasser let i t  and receive rents, we will not say 
that he would not be liable therefor as money had and received 
to the use of the owner. But for the injury of illegally enter- 
ing into the land of another and keeping him out, the remedy 
is by action of trespass for the mesne profits after the owner 
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regains the possession. KO action ex c o n t r a c t u  lies, as there is  
nothing from which a contract can be implied. That ,  

( 23 ) however, is not material to the present purpose, as this 
defendant n-as not a trespasser, but entered under author- 

i ty of law upon a supposed or intended purchase of the premises. 
The question is 17-hether the action of a s s u m p s i t  will lie under 
such circumstances; and the opinion of the Court is  that  i t  
will not. 

There are most respectable authorities that  this action can- 
not be maintained by a rendor against one who entered and 
occupied under a contract of purchase, after the contract has 
been rescinded or abandoned, although i t  might lie upon a parol 
lease, not reserving a certain rent. Those decisions go on the 
ground that compensation for the use of land is in truth rent, 
and can only arise where there is the relation of landlord and 
tenant, and that  such relation does not subsist where the con- 
tract is for a sale and purchase. Hence, the law leaves the 
parties to their remedie.. on that  contract, o r  to provide by 
proper stipulations for r h a t  may be just between them upon 
their rescinding it. And it is somen-hat surpr i4ng and to be 
regretted that provision n7as not made for the n e v  state of 
things when the defendant was discharged by the court from 
his purchase, by requirine him to take the land for the year, if 
the infant's estate should so long continue, a t  a proper rent. 
But  that point need not be further considered, as i t  is the opin- 
ion of thc Court that  in our law acrumps i t  nil1 not lie for use 
and occupation of land unless upon an express contract of leas- 
ing. and, therefore, that this plaintiff cannot recorer. 

Tt is clear that  a t  common lav- it tmould not lie upon a n  
implied promice, but only an  express one. The  reason is that  
there mere higher remedies, namely, debt and distress. R ~ a d e  
v. Johnson, Co. Eliz., 242; 3 Toodeson Lec tu r~s ,  79. Indeed, 
rent due on a parol lease is a specialtv ckbt i n  the administra- 
tion of assets. G a g e  v. L ie ton ,  1 Salk., 325. This renson has 
been said to be technical. and that  is  true. But that  is no 

gronnd for holding i t  to be insufficient for  not allowing 
( 30 ) the action. The question is whether the lam should 

imply a promise to pay rent, in order therebr merely to 
give ass t imps i t  as a remedp, when the l a x  had alreadv provided 
the others just m~nt ioned.  I t  is plain that  no such implication 
should be made, unless, for  the same reason, a promise mav also 
be implied to pay a sum of money ~vhich  the partv omred. by  
bond, by lease, bv indenture. or  by judmnent. The  reacon 
against the one is as technical as that  against the other, for, i n  
truth, i t  is  the same in  each case. I f ,  indeed, there be an es- 
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press contract to pay rent, then it was held that  a s c u m p s i t  mould 
lie thereon; and, therefore, ~vhen the promise laid ill the decla- 
ration was admitted by d~ii iurrer ,  or  confessed in the plea in 
bar, or  appeared upon eride~ice upon noit  u s sa i~ lph i t ,  ta have 
bem expressly made, the plaintiff mi.: entitled to jndqtr~eiit, be- 
cause the p romiv  n-as collntcrnl and was to be taken as intended 
to g i ~ e  this additional remedy. I)nl  trial z3. M o r g a v ,  Cro. Jac., 
5'33 ; ,I, toti c .  S L i m o i z ,  Cro. Car., 414; J o l l n s o n  c. J l n y .  3 Leo., 
150;  J i a s o a  c. Belrlitnz, 3 Nod., 73.  I n  consequence of that  
state of the l a~v ,  it \\as enacted in Engla~ld,  as  a par t  of St. 11 
Geo. II., ch. 19, that  where the .~greenlent is  not by tlced the 
landlord may recover in a n  action on the case for ~ s e  and occu- 
pation. Since that time the action is common in that country, 
as founded on the statute. Before it, no ilistaricc is found in 
which i t  was sustained upon an implied promise. That  act is 
not i n  force in this State. I t  is probable it mcp h o w  been in 
use for~uer ly  or deemed to have been in force here, as i t  is stated 
b~ J u d g e  T n y l o r ,  in ITaycs  c. A c ~ e ,  1 N. C., Xi', thar rccor- 
eries liad bccn made in our courts upon implied prcnlises. a ~ i d ,  
as nc hare  .ecn, there ~ v a s  no other ground for thcln. I n  that  
case the plaintiff had judgment; but thc report is very unsatis- 
factory, as the whole record was not here, and i t  does not appear 
whether the plea v a s  n o n  cissumpsit  or some other bar, or 
whether, if the former, an  f J s p r e s  promise m s  proved, ( 31 ) 
or xhether the point arose on a motion in arrest of judg- 
ment. I t  is  possible, indeed. that ,Tudge Ta~y lor ' s  opinion x i s  
that  n p r o m i ~ e  might be implied and thc action lie on it,  a. he 
says that  i t  did not appear from the verdict nliether the action 
w:ls founded on an e sp rev  or implied promise, and, conse- 
quentlg, he rnust bc supposed to hnve thought the phiutiff enti- 
tled to judqment in either case. Bnt in both position? i t  is 
apparent tha t  lie ~ r a s  mistalrcn. For,  after n rerdict or upon 
demurrer, ererg p romiv  laid in the declaration is  nccessarilp 
taken to be cspress; and tho objectim that one could not be 
imnlied could only a r i v  1113on the el i t l e t c ~  oil nor1 r t s s~ imps i t ,  or  
upon a special rerdict. os in Rende 1 . .  J o h n r o n .  t h ~ t  there v a s  
no special promiqc. bll+ :I l en~ inq  for ycarq a +  a certain rent. 
Tn I T c i y n c  2 % .  At/ 'w,  thercfnx,  the Cowt  wa.: ohliyecl, in t h ~  state 
of t h ~  record, to rccnrd tlic p ~ o v i s c  as es?>rcw; and it may be 
that  the other judces reqted their opinionq on that. . T l i d q ~  
T n ~ j l o r  n a s  mistaken. liken4 z r ,  in suppofing thrt  I l lnson I.. 

B e l d a m .  which he cited, xva: an authoritv that this getion was 
maintainable a t  common law upon an implied prom is^ for rent ; 
for the ~ r o m i s e  was, of courqe. laid in the dwlnration a3 ex- 
pressed, and the defendant demurred. and thereby admitted it 
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as laid. I n  such a case the Court said, in Johnson v. Xay ,  an  
express promise shall be intended, and not a bare promise in 
lam. 

Under such circumstances the Court finds itself wholly un- 
able to sustain this action. I t  was denied by the common law, 
and we cannot undertake to give a remedy a t  conlmon law which 
is directly against that  law. As f a r  as i t  ever prevailed here- 
and that, as f a r  as we have experienced, must hare  been to a 
very limited extent-it probably proceeded upon some notion 
that the act of George 11. authorized i t  here. I f  so, that ground 
entirely fails a t  present; because by the act of 1836, Rer.  St., 

ch. 1, see. 2, all the English statutes not then re-enacted, 
( 32 ) though in use here before, w r e  repealed. I t  is to be 

regretted that  the act of George 11. was not enacted here, 
as i t  is a beneficial law. But  i t  was not, and the case is, there- 
fore, a t  common law, and the action does not lie. 

PER CTRIAM. Jud,gment reversed, and venire de novo.  

Pi ted:  Scssonts v. TayZoe, 148 N. C., 373. 

THE STATE r. WILLIAJIPOS HAITEICOCIi. 

A free prrmn of  color is cha rz~nb le  with the support of a bastard 
rhild brgotttn by him 011 a white non1:un. 

APPEAL from the Superior Court of Lam of ORAXQE, a t  
Spring Term, 1850, Bat t l e ,  J., presiding. 

. l t t o rney -Geneml  for plaintiff. 
S o  counsel for defendant. 

PEAREOK, J. The defendant, who ir admitted to be a free 
negro, T ~ S  charged by a x-hite woman with bein? the father of 
her bastard child. H i s  counsel moved to quash the proceedings 
upon thc ercund that  the bastardy laws did not apply to such 
a case. H i s  Honor r e r r  properly overruled the motion. 

TIT(. are at a loss to conceire of any reason why the defendant 
should be eremptcd from the operation of the bastardy lams 

inel-el? becauce he is a free neyro. 
( 33 ) Free negroes are capable of holding property, the? can 

sue and be sued. and are bound to support thcir bastnrd 
children, vhether hcpotten upon n free vh i t e  Tmmnn or free 
black woman. They can set ul) no '(exclusive privilege" in this 
behalf. The counties ought not to be charged with the support 
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of these bastards, until i t  is judici211y ascertained, by exhaust- 
ing the legal remedy, that the putative father is unable to do so. 

The judgment below must be affirmed. Judgment against the 
defendant for the costs of this Court and a procedendo issued 
to the Superior Court. 

PER  CURIA^. Judgment accordingly. 

THE ST-iTE v. ALFRED SMITI-I. 

Where on an indictment the defendant 1,leads a former conviction, it 
is competent for him to proye, by one ~ h o  was not a witness 
on the former trial. what a witness ~ h o  was examined on behalf 
of the State on that trial deposed to, though that witness was 
still alive and within the jurisdiction of the court, in order to 
show the identity of the cxses. 

APPEAL from the Superior Court of Law of C o ~ v x s u s ,  at 
Fall  Term, 1849, Dick, J., presiding. 

This was an indictment for assault and battery on one John 
Penny. The defendant pleaded not guilty and former convic- 
tion for the same offense. The  State proved that  the defendant 
struck one John  Penny with a stick in the county of Colun~bus, 
within two years before the finding of the hill. The defendant 
then offered in evidence the records of the Court of Pleas 
and Quarter Sessions for Colunlbus County, from which ( 34 ) 
it appeared that a bill of indictment was found a ~ a i n s t  
the defendant a t  August Term, 1840, charging him with an 
assault and batter. on one John  Penny, and at the same term 
the defendant canie into court and submitted and  as fined by 
the court, :ill of which appears by the records cf said court. 
The defendant alleged that one James C. Pearce v a s  exanlined 
as a witness on the part of the State in the Court of Pleas and 
Quarter Sewions aforewid. on the suh~rli~qion of the defendant, 
and the defendant proposed to prove by a witneq.: what James 
C. Pearcc s m x c  in the  count^ Court on snid suhmiqsion, and 
that what Pearce w o r e  to in the County Conrt  odd show that 
it v a s  the same offense. The defendant adniitted that Pearce 
T T ~ S  then l ir ing v i th in  the  count^ and the jurisdiction of the 
court and had not becn summoned. The court reiected the eri- 
dence. The jury found the defendant guilty. Thc dofendant 
moved for a new trial, because the court had rejected the evi- 
dence aforesaid, which was refused and iltdgment pronounced 
on the defendant, from which jndqment tllr defendant prayed 
for and obtained an appeal to the Supreme Conrt. 
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At to rney -Genera l  for  the State. 
D. Reid for defendant. 

S a s ~ .  J. The defendant is indicted for an aswult and bat- 
tery. H e  pleaded a former conviction for the same offenre. To 
sustain his plea he gave in evidence the record of an indict- 
ment against him in the Court of Pleas and Quarter Sessions 
of Columbus Counry for an asqault arid hatter7 upon the rame 
person n7ho is the prosecutor in this case. The record sho-md 
a submission on the part  of the defendant and a judgment of 
the court. To establish the fact that the assault and battery for 

~ h i c h  he r a q  then tried and punished was the same for 
( 35 ) which he is now prosecuted, he called a r irness to prove 

what a man by the name of Pearce. who T T ~ S  a witness in  
that case, had snorn to, and that it ~ o u l d  chow the offence to be 
the same. I t  vaq admitted that Pearce r a s  alive and in  the 
county. This eridence v a s  rejected hv the couri. We are not 
informed upon what qround it was ruled out. I f ,  therefore, a 
wronq reason should be suqested.  our eacnse ivust be the want 
i f  such inforination. T e  presunie his Honor who tried the 
cause was led into error bv applying to the testimony ;he gen- 
eral rule, that the best eridence the nature of the case admits 
is a h a y s  required. Such is the general rule, and the reason 
upon IT-hich it is founded will sliom its improper application 
here. The law does not require the strongeqt possible of the 
fact in controxersy, but that no e d e n c e  shall be admitted 
which. from tllc nature of the thing, supposes still greater eri- 
dence to be in the partier' pon7er to produce, for  the reason tha t  
it carries n i t h  it a p r~ rumpt ion  contrary to the intention for  
vhich it is produced. F o r  it is a natural conclusion that a man 
nil1 not relv crr secondary eridence, l l a ~ i n y  a t  his command 
that ~ h i c h  is primary, if the latter will serve his  purpose. I n  
this case the evidence escluded was not secondary. but primary- 
of the s a n e  grade as that  nhich could hare  been qiren by 
Pearce, the ~r i tness  on the original trial. The qeneral rule does 
not exclude evidence merely because it is not all that  might be 
produced or the most satisfactory. The best applicatioii of this 
rule that  I hare  met with is  furnished bv a dec;rion of this 
Court in G o ~ e r n o r  2.. R o b ~ r t s .  9 N. C., 26. The  Secretary of 
State lvas called as a witness to produce certain papers b~ long-  
inc  to the n%ce of the comptroller. The latter v a s  abqent on a 
journey, and before he left derosited tho kev of his office with 
the secretary, requestinq him to attend to his office while he 

x i s  absent, and answer anv calls. The comptoller had 
( 36 > not been summoned, and the secretary testified that  he 
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attended, as his agent or  on his behalf, with the papers. 
I t  was held that  although the testimony of the conlptroller 
would be more satisfactory than that  of the secretary, yet both, 
being oral, were of the same grade, and therefore the testimony 
offered was competent. The inquiry here wi s  not whether the 
testimony of Pearce vould be more satisfactory to the j u r ~  than 
that  of the witness tendered, but whether that cf the latter was 
of an inferior grade. As in Eoberts '  case,  the testimony from 
either witness was oral and of the same grade, and his Honor 
erred in  rejecting the witness offered. 3 Stark.  Ev., 391; Lieb- 
m a n  v. Poo l ,  1 Stark.. 467. 

PER CURIAX. Judgment is reversed, and i :en i re  de n o v o  or- 
dered. 

HESRT COOICE r .  ~71LT.Id31 BEALE. 

Where a guardian to a n  infnnt, ap1)ointed hy a colinty court in this 
State, removes to another State, taking with him a part of the 
property of the inf:lnt. the court which made the appointment has 
the right to reinol-e him. without notice. and nlqmint another i n  
his place 

APPEAL from the Superior Court of Law of HERTFORD, at 
Spring Term, 1850, Ellis, J., presiding. 

TI;. S. II. Smifh for plaintiff. 
Rrogq for defendant. 

Xasrr. .T. The plaintiff had, by the County Court of Hert-  
ford, been ap1,ointed guardian of some minor children. Subse- 
quently, he removed into Tireinia,  near the line. and took with 
him a part of the slaves belonging to his wards, and kept them 
in his own service and hired out the remainder in this State. 
and duly made his returns to court. Upon these facts and with- 
out any notice to the plaintiff, the County Court of Hertford 
remored him from his guardianship and appointed the defend- 
ant  in his place. This w a ~  at the November Term. 1848. The 
order of the removal is in the following terms: "It appearing 
to the court that Henry  Cooke, p a r d i a n ,  etc., hath remored ont 
of the State. and without the order of this court, certain slareq. 
the property of his said wards, on motion it iq ordered by the 
court that  said Henry  Cooke be removed from his said guardian- 
ship." At the same term the defendant. Beale, mas appointed 
and gave the necessary bond.. An application was subsequently 
made by Cooke, the plaintiff, to remove Reale, the defendant, 
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upon the ground that the former had been improperly removed, 
and to appoint him (Cooke), which mas accordingly done. Beale 
appealed to the Superior Court, where the order of the County 
Court T i m  affirmed. and the defendant annealed to this Court. 

L 1 

The power of the county courts within this State, in appoint- 
ing and remol-ing the guardians of minor children within their 
respective counties, is full and complete, under the act cf 1886, 
ch. 54, secs. 2 and 18. By the latter section a discretionary 
power is  given to remove when, in their opinion, the guardian 
misnlanages the estate of his ward. This power, however, is  
not without its limirs and bound..-it is not an  arbitrary one, to  
be used to the oppression and wrong of the citizen, but to be 
used for the protection of minors and their estates. This Court 
has no right to interfere in the esercise of a purely discretionary 

power by an  inferior tribunal, unless brouqht under re- 
( 38 ) view by an appeal. But vhen i t  appears from the record 

that they  ha^ e comrliitted an error i n  la117 and exercised 
a power not granted to them. the court mill interfere and cor- 
rect the evil. I n  the act of 1836 there is no express limitation 
of the power of the Countv Court. but a limitation necessarily 
arises out of the nature of the appointment, and the duties to 
be performed bp the court, in seeing that  justice is done to the 
minors. By section 2 the paver to appoint is given and also the 
right "to take coqnizance of all matters concerning orphans and 
their estates." Tariouq regulations are made as to the manner 
in which guardians qhall manace the estates of their ~ r a r d s ,  
renew their bonds, and make their annual settlements. And all 
these requlations it is the dutv of the court to enforce. This  
obligation implies that the person appointed should be, a t  the 
time of his appointment, within the control of the court--that 
is, within the reach of its process. For  br section 7 it is  made 
the duty of the clerk of the court in which the appointment i s  
made to issue ex o f i c io  a notice to ererp  guardian ~ h o  neglects 
to renew his bcnd as  required br law, i n  w l z a f s o ~ w r  cozsnfy h e  
milll reside,'' etc. I f  t h ~  court may appoint an individual a 
guardian, who is not a resident of the State, hon. will it  be in 
their pover to discharge their duties or  see that he csccutes h is?  
I f  after making the appoinilncnt thev leave the State. nhere  is 
the l imit? A man living in Verniont or Minnesota xvo~ild be 
as leqnllv eligible as onc reqidinc in Virginia. S uth  Carolina 
or Georgia. From the nature of the trust, then. we conclude 
that  a just construction of the act of 1836 requires that  a per- 
son appointed to the guardianship of an  orphan muqt be a resi- 
dent of the State. When Mr. Cooke was appointed he did re- 
side within the State, and it was therefore a proper appoint- 
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ment. But the sanle r eaons  which require a residence to re- 
ceive, requires a residence to continue. the guardianship. And 
in reruovirig liim the court v7as performing a duty and 
obeying the law. The only objection is that no notice ( 39 ) 
was giren to him. Was that requisite? We think not. 
We  are of opinion that by the very act of removing, v i t h  a view 
to a permanent residence out of the State, he waived the neces- 
sity of a notice and authorized the court to act without it. I f  
in such case a formal notice was necessary. lnucll injury might 
result to the orphans. The  act of 1536 evidently proceeds upon 
the ground that cases nlizht occur requirinq prompt action on 
the part of the court. By section 15 they are authorized to act 
upon their onm information as we11 as upon tlie inforn~ation of 
others. And when, as in this case, the f a d  ul,on which the con- 
clusion of Ian. is bottouled is not controverted, but admitted, the 
necessity of a notice is taken away. But Mr.  Cooke not only 
remored liimself, but took ~ v i t h  him a part of the qlaves of his 
n-ards. Now, if a part, he 111i&t carry the whole, and if he 
could carry the slaves to Virginin. h- could carry them to Ohio 
or Indiana or anyn here ~ l s e  nliere qlarery is not permitted. 
I t  is  no anm-er to soy that he h ~ c :  e i w n  bond fvr the s e c u r i t ~  
of the property, and that his s u r ~ i i e s  will have to make good 
any loss the wards may sustain. So ther  are, and eclually so 
are they bound, if he docq not make his annual retnrnq, or  Iwexv 
his bonds, or  in any manner mismanage.; tlie estoie; vet for all 
or ally of tlicq~ on~issions on his part  the court map remoTe h i m  
B L I ~  furtlior, it iq thc dutv of thn court to qee that the property 
i t s ~ l f  is safe. and that it shall 1101 he carried beyond their juris- 
diction. The court. then. acted right in relnovinq X r .  Cookc 
from thc guardinnship. and, of course. v7crc at liberty to appoint 
Mr. Ticalc or any other person v h o  in their o?~inion n a s  quali- 
fied +o receive it. T11c object of thn ncticn of thr  wnr t .  n n d ~ ~ r  
the proceedincq n-e nrc n o v  c o n ~ i d ~ r i n g ,  is to dcclarc the ap- 
pointment of X r .  R ~ a l e  to t h ~  qua rd i~nsh ip  to be roid becauqe 
there 17-as alrendr a reyiilar cynrdinn-in other n~ord., 
to dcclarc Mr.  Cooke .till the ennrdian. r e  hare  al- ( 40 ) 
rcndv said {he  appointment of Mr.  Renle n n s  not void, 
but leqal. Tpon the order of the County Court r ~ l x d i n ~  the 
order appointin? the defendant cuardian. he apnea!d, and his 
Honor before ~ ~ - h n r n  it m s  heard held and ndiud:ed that the 
order removing Cookc from the guardianqhip nTas nor void for  
want of notice to him, but that  he had been remored n~ithout 
qufficient cauv .  T h e r e  a p a r t r  ha.; right cf a l ~ p ~ n l  and eser- 
c i w ~  it, the appellate court is at lihertp and is bound to look to 
all the circmnstances contained in the case; and here, -re are of 
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opinion there was .u%cient ground for remoring Cooke. I t  fol- 
lows ,ha*  the appoint i~~ent  of B e a k  was proper, as it is adluitted 
he nus  a suitable pcrson to be appointed. 

'I here n a s  error in tlie judqriient of the Superior Court, which 
is rh~rp io rc  rej erscd and judqn~ent rendered for tlie defendant 
Beale. 

KuFI.I:<. C. J. I t  is unnecessary to consider nhether there 
was any irregularity in the order removing Coolie from the 
guardianship of the infants, for the n a n t  of notice to him or 
any other reason, inasmuch as such irregularity, if there xe re  
any, is immaterial to the case as it n o v  exists. Upon the sub- 
sequent motion of Cooke. in the County Court, to rescind the 
first order, by which he mas removed and Beale appointed, both 
of those persons vere  before the court, and it was then compe- 
tent to hear the whole n ~ a t t e r  upon its merits, and it was so 
heard. The decision was in favor of the motion, a d  rernoved 
Beale and restored Cooke to ille guardianship, not~vithstanding 
he (Coolre) then resided in Virginia. From that decision Beale 
appealed. as he Tvas entitled to do. by the express provision of 
the act of 1777;  and on hearing the parties on the merits in the 
Superior Court, although it n7as not alleged that Beale mas not 
a good guardian and a fit person for the office, his Honor held 

that Cooke also was a suitable person therefor, and that. 
( 41 ) for the quiet and security of the infants, it  wa.; expedi- 

ent to remore Beale and reappoint Cooke as the guard- 
ian ; and he made the order accordingly, from vhich  Beale wqain 
appealed. -1s the case stands a t  present, then. the qiiestion i s  
simply. which of these two persons the interests of the infants 
require to be appointed thpir guardian? Upon that the Court 
cannot doubt, for ,  hoxw-er well qualified for the ofice o11c may 
otherwise he, it ic a conclusire objection to his appointnient that 
he iq not :I citimn of this Statc. but an inhabitant and citizen of 
another Statc. I n  like manner. hiq r c ~ ~ l o r a l  from this Statc. 
after having been nppointed a guardian, raiqes an equallv strong 
ohiection to continuin.z him in the ofiicc. nnd is  a good cauqe for 
taking it from him and g i ~ ~ i n ~  it to another. A guardinn ought 
a l m y  to be amenable to t h ~  procecs of the court b r  which he 
is appointed. in order that nroper and prompt inquiry lnRv be 
made whether hc is taking dnc rare of the infants, ihcir educa- 
tion, and estate; and n~hen Cooke changed his dorrlicil from thi.q 
Staic to another, the court n-as hound to remore hi111 for that  
cause, and for thnr alone, if there were no other. The orders in 
the S l ~ ~ w r i o r  Court mutt therefor2 be rewrscd. and the case re- 
n i a ~ i d ~ d ,  v i t h  d i r c ~ r t i o ~ i ~  io r c r c r v  the order of the County 
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Court, from mhich Beale appealed, and to issue a procedendo to 
the County Court to refuse the motion of Coolie and to let the 
appointment of Beale stand. 

PER Cu~rilmr. Ordered accordingly. 

( 42 1 
141.~ ON I)I.\IISC OF WILLIAM W. PRICE v. JOIIN F3TTST KT M.. 

On a separate jutlg~nnlt against one l~artner Par a lxlrtnersliip debt, 
only the inter& of Illat partner in :my portiou of the partnership 
prolwty can be sold by csecution. 

APPEAL froin the Superior Court of Law of GUILFORD, a t  
Spring Term, 1850, Battle, J., presiding. 

X o r e h e a d  for plaintiffs. 
Iredell for defendant. 

NASH, J. The case is as follows: John H. Bennett and Ste- 
phen R. Neil were partners in trade, and as such owned the land 
in dispute. Bennett lived in Guilford in this State, where their 
business was carried on. Neil lived in Virginia. The firm 
owed a debt, secured by note executed by both the parties, and 
an action was brought upon it against Bennett alone, a judg- 
ment obtained, and a t  the execution and sale the defendants 
became the purchasers. The sheriff conveyed to them the whole 
tract, and their deed was duly proved and registered. After 
this, another creditor of the firm sued Neil, the other partner, 
by attachment, mhich was levied upon his interest in the same 
tract of land, obtained his judament, and at the sale by the 
sheriff under an execution duly issued the plaintiff became the 
purchaser and the sheriff made him a conveyance for the land. 
The action is brought by the plaintiff to recover his share of 
the land. Upon the case agreed his Honor below was of 
opinion the plaintiff could not recover. and rendered ( 43 ) 
judgment for the defendant. 

Tn the opinion of his Honor we do not concur. The only 
question presented is. What interest did the defendantr accrnirc 

.by their purchase? Did they thereby acquire the legal title to 
the whole trart, or only the interrst of the partner Bennett? 
I f  the former, then rery clearly the jud,ment below mas right. 
and the plaintiff could not recover. I f  the latter, then the 
plnintiff was entitled to his judgment. The land in qnestion 
was partnership property, held bv the partners, Bennett and 
Neil, not as tenants in common, but as joint tenants. Raird v. 
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R a i d .  21 S. C., 538. When a jud,ment mas obtained against 
one of a firm i t  was for a long time doubted 21ow the sheriff 
should proceed: whether he could take the property of the firm 
or not. I t  is now settled thnt the sheriff may seize and sell the 
interest of the debtor against whom the esecution is sued. TVhat 
that interest is or may be, it is, i n  man? cases, impos4ble to 
ascertain until a final adjustinent of all the partnership con- 
cerns. The purchaser a t  such sale must take such intcrest as 
the partner had ;  he could acquire no more. Story an Partner-  
ship, see. 260, 1, 2, 3. I n  the case before us the judqment 
under which the defendants claim the land was againct Bennett, 
:lnd, although the sheriff's deed covers the whole tract, in t m t h  
i t  conveyed to them nothing but the interest Bennett had. The  
sheri8 could seize nothing more, and of course he could sell 
and convey nothing more. I f  he could, the purchaser would bp 
the sale hare  acquired what v7as not in Bennett, either in lax, or 
equity. H e  had only an undiricled interest, and n-hich could 
3nly be divided bv first freeing the land from the partnership ' 
debts. And the purchaser must take it in the same manner the 
debtor himself had it,  and subject to the rights of the other 
partner, Sc i l .  Skip c. HarwooJ, 1 Atk., 239. Story on Par t -  

nership, 261, in note. I t  mskes no difference in this 
( 44 ) case that the debt n.as a partnership debt; the judqment 

was a separate one against Benlictt, to ~ ~ h i c h  Neil was 
no party. J a c k e i l  c. B n t l e ? ,  2 1,d. R I ~ ,  871: Collier on Par t -  
ncrship, 474. So th ing  but the iniercst of the judgment debtor 
bring sold, that of the other partner, Se i l ,  was subject to a like 
sale on a judgnicnt against h im;  nnd the purchaser under the 
cswution became a tenant in co111111011 of the l m d  with the 
defendants. subject to tlie equities existing b e h e e n  them as 
respectively repicsenting the oricinal partners. With these 
equities n e  ha l e  now nothing to do. Some stress seems to be 
laid upon the fact that, a t  the time tlie attachnlcnt issued ngninst 
S e i l ,  Bennett. the other partner, v a s  residinq in Guilford 
County. T e  do not consider this circunistaxe as affecting the 
question. Bennett had no furthcr interest in tho land in ques- 
t ion;  and though he mizht h:c: e bceu again sufd bv every cred- 
itor of the firm. thev could ha re  no further rrdress against the 
land as to his interest in it.  T o  reach t h l t  of S e i l  i t  n-as neces- 
sary to sue h im:  he ;vas in Virginia, hut under the attachment 
he could still be made liable. The  on117 e f f ~ c t  of a recorery 
by the ylaintiff i n  the present action is to ~ d m i t  him into the 
possession of the land in controversy as a tenant in common 
n-ith the dcfendants. 
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The judgment below must be reversed and judgment be ren- 
dered for the plaintiff. 

PER CURIAM. Judgment accordingly. 

Cited: Lntharn v. Simmons, 48 N.  C., 28 ; Ross 21. Hendewon, 
77 N. C., 173. 

DES ox DFXISC OF JOEIS BASSER I T  SI,. 1. JOI-IS CARR 

In an action of ejectment, where the plaintiff declares iu a sinqle 
count upon the joillt and secoa l  demise of different persons, he 
must be nousuited. 

APPEAL from the Superior Court of Law of STOKES, at  Spring 
Term, 1850, Battle, J., presiding. 

Xorehead and Kerr for plaintiff. 
Iredell for defendant. 

PEARSON, J. This mas an action of ejectment. The decla- 
ration has but one count, which alleges that a joint nnd several 
demise mas made on 11 April, 1845, by John Banner. Nathaniel 
Moody, John Martin and Fleming Priddy, to the plaintiff, for 
the term of ten years from them next ensuing, etc. Upon the 
trial it appeared that one of the lessors had no title. Where- 
upon his Honor intimated the opinion that the plaintiff could 
not recover, and a nonsuit was submitted to. 

Hoyle v. Stozce, 13 N. C., 318, which is cited and approved 
in Bronson v. Paynter, 20 N .  C., 527, is in point and fully sus- 
tains the opinion of his Honor. I t  is there held, if one of the 
lessors in a joint demise has no title, the plaintiff cannot re- 
cover, "for there is neither a joint right to conrev the land nor 
a joint right to possess i t  or to let the possession." 

The plaintiff alleges a joint title in his lessors. The ( 46 ) 
jury cannot separate the title and find for the plaintiff 
against hi% 0n.n allegation. So one who has no title n~ould be 
let into possession with the other lessors. 

The allegation, that the dcmise was made bo the four lessors 
seoerallv as Tell as jointly, does not obviate this objection, and 
makes the matter worse, for the pleading is faulty for uncer- 
tainty, ~ h i c h  is ground for demurrer. A party must alnyays 
set out his title. and when he claims a particular estate (one 
less than a fee simple) he must shov ~vhen i t  hesan, how it is 
derived, and its liniit or quantity of interest. As i t  is expressed 
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i n  the books of pleading, "the commencement of every partic- 
ular  estate must be set out." Stephens Pleading, 306; Coke on 
Littleton, ch. 3, 3b. 

This nlaintiff derives his title under a leclse from four lessors. 
I t  is lef't uncertain ~ ~ h e t h e r  the lease was made by them jointly 
o r  severally. The  inference is  that  i t  was made jointly, and, 
a t  the same time, severally. This, it seems to us, involres an 
absurdity. d t  all events, i t  is  too uncertain to be a l lomd in  
good pleading. 

I t  is said that  the action of ejectment is a creature of the 
courts, contrived to effect the ends of justice. That  is true, but 
it does not furnish a reason for  allowing ('this creature" to do 
violence to the rules of pleading. 

PER C~HIAXI.  J u d p e n t  affirmed. 

('ited: Elliott v. Newbold, 51 K. C., 10. 

1. Where a cerliorari is retuimecl to court, no l~roceedinq can be had 
on i t  until notice of its return has been gireu to  the persol! against 
TT b o n ~  it issued. 

2. Where a party \vho is bruu;.lit in by certiorari may, upoil motion. 
on the ground of irregularity, hare the l~roceeclirigs dismissed, but 
he n.:~ives th;at iuotion and ~ubmits to plead to the action, he has 
x richt to do so. 

~ P P E A I ,  f r o ~ n  the Superior Court of Law of GUILFORD, a t  
Spring Term, 1850, Battle, J., presiding. 

The defendant gave his boud to one Peebles for $31.34, pay- 
able 2 1  September, 1841, which was indorsed after it fell due 
to James NcNairy,  the intestate of the plaintiff. I n  February, 
1846. the plaintiff gare  the bond to a constable to collect, and 
on 14 Xarch,  1846, a justice ~f the peace gave judgment for the 
defendant on a warrant on the bond, upon ihe allegation by the 
defendant and eridence that it had been paid before the assign- 
ment. On 1,5 October, 1548, the plaintiR obtained a .recordam' 
upon his a f idar i t  that the rrirness r h o  gare  evidence of the pay- 
ment n-as a person of doubtful character, and that the plaintiff 
beliered his testimony to be false, and that the bond v a s  unpaid 
and still due ; and. further, that  the constable omitted to give 
him any information of the judgment, and that h~ had no 
knowledge thereof until the spring or summer of 1848. 
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The proceedings were brought into court in October, 1848, 
and, withcut any notice served on the defendant, there was an 
order entered at the nest term that the judgment was set 
aside and a trial in court awarded; and at the succeed- ( 48 ) 
ing October Term, 1849, the plaintie, for the want of a 
plea took a judgment by default final for the debt and intereit 
according to specialty. and thereon issued execution. Spring 
Term, 1850, the defendant rimred the court to set asiclc the judg- 
ment and execution and allow him to plead. I n  support of tho 
motion he made an affidarit that no notice of the ~ e c o r d a r i  had 
been given to him, and that, until the sheriff came ~v i th  the ese- 
eution, he was entirely ignorant of anything having been done 
in the matter after the judgment had been given by the magis- 
trate, and also that he paid the debt to Peebles while he held the 
bond. A rule was accordingly granted, and cn service thereof 
the plaintiff shoved cause against it by his affidarit, that he 
stilI believed the debt had not been paid, but was due, and, also, 
that from the length of time the recordnri pended before enter- 
ing the judgment, he inferred that the defendant had notice of 
it in fact. The rule Tras made absolute, and by leave of the court 
the plaintiff appealed. 

Tredell for plaintiff. 
J fore l~eac l  for defendant. 

RVFPIN, C. J. The purposee~ of justice require that judq- 
ments by default should be under the control of the court at all 
times, and bs set aside, when signed irregularly and against the 
course of !he court, when there was no regular serrice of process 
or other due notice to the party, and without his appearance. 
Bender  z.. _l.sl iczc, 14 N. C., 150. The oath of this person is 
positive that he hnd no information of any step taken in the 
nmtter for nearly four years after judgment given in his favor; 
and there is nothing in the record in opposition to that state- 
ment. Tt follows, necessarilv, that the iudgment could not stand 
against him. When set aside, the defendant miqht, in- 
deed, have insisted on the c e ~ t i o r a r i  being dismissed, as f 49 ) 
having been improvidently granted. For i t  mas the 
plaintiff's own lookout that his agent should serve him fnith- 
fully; and, moreover, his delay in makinz inquiry into the mat- 
ter until the expiration of two and a half years after the judg- 
ment aqainst him constituted such laches as ought to preclude 
him from this remedy. The defendant, however, did not insist 
on that, and was content to be admitted to plead, averring the 
merits to be with him; and to that there can be no just objection. 
PER CURIAM. Judgment afirmed. 
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SARIrEL C. EESJAJIIS r. REBECCA TEEL. 

In a coiitrorersy respecting the l~rohate of a will. any person who is 
entitled in interest n a y  become a n  actor. The murse is to state 
on the record such matter ns s11ows 011 which side the person be- 
comes an actor, so as to show distii~ctly whether he nlay in the 
result be entitled to or liable for the costs. 

APPEAL from the Superior Court of Law of MARTIN, a t  
Special Term in February, 1850. 

A paper, purporting to be the will of Drui-y Teel, deceased, 
was offered for probate by Benjamin, the executor, and i ts  
validity contested by the widow of the party deceased. The 
County Court ordered a n  issue devisavit  cel n o n  to be made up, 
and also a notice to issue to James L. Teel and Mary Teel, the 
heirs and next of kin of the deceased, to come in and see pro- 
ceedings. Those persons were infants, and a guardian ad litem 
was appointed for them. The issue was afterwards tried and 
found against the will, and the executor appealed. I n  the 
Superior Court a motion Tvas made on the pa r t  of the executor 

to set aside the issue, upon the ground that  the widow 
( 50 ) mas not a party in interest. and that i t  ought not to ha re  

been made u p  a t  her instsnce. That  was opposed on the 
par t  of the infants, on whose behalf the guardian moved that  
they shculd be admitted to contest the will as  parties to the 
issue. Thereupon, the court denied the motion of the executor 
and allowed the other;  and the executor appealed. 

8. F .  ,110ore for plaintiff. 
Riggs for defendant. 

RLFFIN, C. J. Persons to whom notice to see proceedings is  
given are bound by them, and are, in the view of the court of 
probate. parties to the proceedings, as f a r  as there can be said 
to bc parties in such a ccntroversy. I t  is  true, they may not be 
actors i n  the csuse. and therefore not liable to costs. But, 
u n h s  they do soinet21ing to precludr them, the? map become 
actire a t  any time before the sentence i s  prononnced; for, until 
thnt is done, any party in interest is c n t i k l  to be heard for or  
aqajnqt the script. The  usual manner of effecting that  with us 
has not been by a new and distinct allegation for or  against 
the n-ill. but by bccon~i:ig n party to the issue made up under 
the direction of the court, according to thc statute. For,  if 
such allegation 17-ere made, it TI-ould not entitle that  person to 
an  issue to be tried separately, as that  might lead to opposite 
verdicts on the same matter;  but the course is  merely to state 
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Ton  c. ELLIOTT. 

on the record such matter as shows on which side the person 
becomes an actor, so as to show distinctly whether he may in 
the result be entitled to or liable for the costs. The. proceeding 
being in rem, any person may intervene to protect his interest 
while the thing continues suh jzidice. 
PER CURIAM. Orders affirmed with costs. 

Cited: Came~on v. Brig "ilIa~cellus," 48 N.  C., 85. 

WILLIAM TOW a m  WIFE v. GILBERT ELLIOTT. 

Where a r ~ r s o n ,  settling with n guardian, lmid him. by mistalie, more 
money than he was elltitled to rrceive : Held, that he was entitled 
to recover the escess i ' l ~ ~ m  tlic. gnardian individunlly. 

APPEAL from the Superior Court of Law of PASQUOTANK, at 
Spring Term, 1850, Ellis, J., presiding. 

This was an action on the case. 
I t  was in evidence on the part of the plaintiff that, some years 

since, one Thomas Lister, deceased, became the guardian of 
Margaret, Richard and Elizabeth Lister, infant heirs of John 
Lister, deceased, and as such received a considerable amount of 
funds belonging to his said wards. At the death of the said 
Thomas Lister, this defendant became guardian to said Marga- 
ret, Richard and Elizabeth; and the wife of the plaintiff, then 
the widow of the said Thomas Lister, having duly administered 
on the estate of the said Thomas Lister, paid over to this de- 
fendant, withcut suit, t h ~  amount supposed to be due the said 
wards, amounting to some $2,000; it wns also in evidence from 
a reference and report made in this case that the slid adminis- 
tratrix of Thomas Lister paid to the said defendant mow than 
was justly due his said wards by the sum of $205, on 3 Sentem- 
ber, 1849. To recover back this sum this suit was b rou~ht .  

The defendant insisted that the plaintiffs had no right to 
recover at  all, but if they had, thpp could not recover against 
him individually in this form of action. 

His  Honor b ~ i n q  of opinion with tho plaintiffs, there ( 52 ) 
was a verdict and judyment for $211.1 5 ,  of which $205 
is principal. From which judgment the defendant appealed. 

A. Moore for plaintiffs. 
Heath for defendant. 

47 
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NASH, J. The action is brought to recover a sum of money 
paid to defendant by mistake. One of the most familiar heads 
in text writers on actions to recover money is that of mistgke. 
I n  this case it does not seem to be denied by the defendant that 
the money claimed is justly due to the plaintiffq. I t  is ques- 
tioned so feebly as to amount nearly to an admission. He  in- 
sisted, if they had a right to recover at  all, they could not 
recover against him individually in this form of action. Why 
not? He  had received the money through mistake, and it was 
still in his hands. He  was the only pemon against nhom the 
action could be brought. His receivilig it as quardiari could 
make no difference. as against the plaintiff; it was not the 
money of his wards, and was in fact held by him for the use 
of thc plaintiffs. We must suspcct the claim Tnas resi~ted and 
the action brought to furnish the. defendant with n satisfactory 
voucher of a proper disbursement of so much of the appsrent 
funds of his ward. The action is properly brouyht in nscumpsit. 

PER CURIAM. J u d < p e n t  accordingly. 

An obliqation in these n or(lc. "On or before thc3 first dny c.f January 
nesi, I pron~ise to pay to Robert S. Bunley or order $ l G O  for the 
hire of a negro by the ixme of Al)r::ii~. :1nd the use of two full  
crops of boxes on Jloorr'.: ('reek. Witlwbs," ci( , is ilct :I condi- 
t io~lnl  obligation. 

APPEAJ, from the Superior Court of Law of Beuxswrc~,  a t  
Spring Terin, 1850, Se l f l e ,  J., presiding. 

The declaration is in debt on a qinp,le bill undcr seal for $160, 
and n o n  est factuin pleadecl. On the trin! the instrument ap- 
peared to be in these words: "On or before 1 Janatlrp next, I 
promise to pay to Robert S. Burney. or order $760 for the hire 
of a npgro by the nmne of Libram and rhc IIW of t ~ r o  full crops 
of boxes on Noore's Creek. Witness my hand and seal, this 15 
. . . . . ., 1848." The defendant thereupon m o r d  for a nonsuit 
becailqe the bond produced wnq conditional and only bo~uld the 
defendant to pay the money, provided the plaintiff let him have 
thc use of the neqro and two crcps of turpentine boxes, whereas 
the plaintiff gave no evidence on thov  points, but declared on 
the bond as obliginq the defendant ahwlutclg to pay the money. 
Rut the court refused the motion, and the plaintiff had a verdict 
and judgment, and the defendant appealed. 

4s 
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No counsel for plaintiff. 
Strange for defendant. 

RUFFIN, C. J. I t  is true, the word "for" may make a ( 54 ) 
condition; and it does so when each party is subsequently 
to do some act, and, npori the sound constructicn of the instru- 
ment, it is apparent that rlie act on the part of the party suing 
ought to precede or concur in point of time with that stipulated 
by the other party. Many cases were cited in the argument for 
the defendant ; but in all of then1 the contracts were so expressed 
as to appear to be esecutory on both sides, and amount to stipu- 
lations for mutual acts in future, which were, at the least, to be 
concurrent. Cases of that kind, however, have no application 
to cine like the present. If the consideration mentioned in the 
bond was past, the obligation of the defendant to pay the money 
was, of course, intended to be absolute. But if it cannot be col- 
lected iron1 the instrument (to which alone we arc to look for 
its meaning in this respect) that the defendant had already hall 
the use of the negro and boses. still there is nothing to show that " 
he was to have them before the day on which he mas to pay the 
money. Supposc the expression in the bond had been "for 
value," without adding the word '(received"; it is plain it would 
stand indiffcrent whether the value had been received before or 
was to be received after the making of the contract. Therefore, 
i t  could not be said that the instrument purported to be condi- 
tional. But admitting that it could be construed as providing 
for value to be received, yet that provision could not be dewled 
a condition to be performed by the plaintiff before he could 
have a cause of action, since neither the kind of value nor the 
period of rendering the benefit is specified. Now, it is not stated 
in this instrument when the hire of the negro was to begin nor 
for what period it mas to continue. We are told at  the bar that 
the phrase, "crops of boxc'q," means as many pine trees,. pre- 
pared for making tnrpentinc, as one hand will attend d u r ~ n g  a 
season. But, taking that lo be so, it cannot be told what years 
the defendant was to have {he boxes. namely, whether in 
1848, or whether a crop for onc hand in that year and ( 55 ) 
for another in qome ofher year. The words were proba- 
bly intended merely to show on what transactions between the 
parties this money was due. namely, t h o ~ e  of hiring a particu- 
lar negro and the rent of certain rnrpentine b(bxes, and not to 
enter into any particulars of such hiring and renting. The 
case, therefore, falls within the common rule, upon which stipu- 
lations are deemed independent when the one party engages, for 
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example, to pay money at a certain day, for which the other 
party is to do other acts, which may or may not be performed 
before or at that day. 

PER CURIAJI. Judgment affirmed. 

JAMES C. I-IOLMES v. ALFPtED JOHXSON. 

1. Where a society exists which has its written rules and by-lams, 
it is not competent to show bq- pwol testimony that there are 
other rules and usages iiidel)endent of those contained in such 
written rules and by-laws. 

2. Where the general character of :I 1):lrt.v in an action of slander 
is attaclied and several witnesses are introduced for the purpose 
of sustaining the :tttaclr, the act of Asselnbly requiring only two 
witnesses to n fact to be taxed in the bill of costs does not apply. 
It is a case for the exercise of the discretion of the judge pre- 
siding at  the trial. 

APPEAL from the Superior Court of Law of SAMPSOK, at 
Spring Term, 1850, Xettle, J., presiding. 

The action is for slanderous words spoken, imputing 
( 56 ) to the plaintiff the crime of stealing some watch guards 

and studs from the shop of the defendant in the town of 
Clinton, and was tried on the pleas of not guilty and justifica- 
tion. The plaintiff called a witness, who stated that he (the 
witness), the plaintiff and defendant mere members of a society 
called "A Lodge of Odd Fellows," which met in  Clinton, and 
that certain charges were preferred in the lodge against the 
plaintif? by some member, and the witness and two other mem- 
bers were appointed a committee to investigate the same and 
make a report to the lodge; that, in the discharge of his duty 
on the committw, the witness called on the defendant to state 
what he (the drfendant) knew upon the subject of those charges, 
and thr dofendant qave him the information, a9 requested; and 
that ~ f t e r  qetting throlxp,h with that matter, the defendant 
added that there were other suspicious matters against the plain- 
tifl. and thpn men: on to accuse him of stealin? watch guards 
nnd s+uclq front the dcfendsnt's store. Another witnees for tlip 
plaintiff dcposed that hp also wac: a member of the sarr:c lodge 
and an inti~ilate friend of the defendant, and that on a certain 
occasion, when the defendant risi4pd the witness u-hile tho lat- 
ter mas wry  ~ i ~ l i .  + ~ P V  mere engaged in a conversation respect- 
ing Odd Fe1lowsh;n and the wid lodse, and the defendant stated 
lo the ~ ~ , i t r l ~ s ~  that ha suy)ccted tlie plaintiff cf taking his studs 
and vatc.11 guarde, and also that the plaintiff waq siispectcd by 
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others of having stolen other articles at  different times; and 
that the witness understood the communication to be made in 
confidence, though the defendant did not express himself to that 
effect. 

The defendant then gave in evidence a printed pamphlet pur- 
porting to be the rules and by-laws of the said lodge, regulating 
the duties and conduct of the members of the society; and among 
them was one requiring any member who knew anything 
against the character or integrity of another, to accuse ( 57 ) 
him to the lodge, and directing that thereupon a com- 
mittee should be appointed to investigate the matter. 

The defendant offered further to prove by a witness that the 
Order of Odd Fellows is a society for charitable and benevo- 
lent purposes, and that by the principles and usages of the 
order it was the moral duty of every member to keep the lodge 
pure, to admonish any other member of any danger to his 
morals or his character or estate; and if any member did, or 
was suspected of having done, an improper act, to give infor- 
mation thereof to the lodge, and also to communicate the same 
to the members indi~yidually; and that those principles and 
usages exist, independent of the written and printed rules and 
by-laws, as a kind of common law of the order treasured up in 
the bosoms of its members. But the court refused to receive the 
evidence, and the counsel for the defendant excepted thereto, 
and, after - - a verdict and judgment against him, the defendant 
appealed. 

Strange for plaintiff. 
itr. Winslow for defendant. 

RUFFIX, @. J. The esception is restricted to the question of 
evidence; and that, therefore, is the only point in the case. The 
Court thinks his Honor's decision on it right. The object of 
the evidence seems to have been to show that, as a member of 
the society mentioned, the defendant was bound to give the in- 
formation he did to the two witnesses, and thence to insist that 
the con~municatims mrre privileged. Rut the evidence was 
either unnecessary or insilfficient to establish such a privilege; 
and in either case it was not erroneous to esclnde it. For if, by 
the general lam of the !and applicable to the relation existing 
between those several persons, the defendant was privi- 
leged to accuse thc plnintiff to his b r o t h r ~  members, he ( 58 ) 
could have thc full benefit of the defensc, independent 
of the supposed regulations of the society. I f ,  howerer, those 
regulations were material to the question, it seems plain that 
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they would not have been established by the evidence rejected. 
The defendant had the full benefit of such as had been adopted 
by the society. One of them was directly applicable to this sub- 
ject, and required the members to make known to the society, 
a t  its meetings, offenses committed by their fellow-members, for 
the legitimate purpose of having them inquired into and pun- 
ished according to the rules. The defendant, however, insisted 
further, not that there was any other law of the order on the 
subject, but that there were certain usages and principles, sup- 
posed to be treasured up in the bosoms of its several members, 
that made it a moral duty of the defendant to make those 
charges on the plaintiff. I t  seems to the Court that such evi- 
dence is altogether too vague and unsatisfactory to authorize 
the finding from it any regulation of the society. The origin 
and antiquity of the society are not stated, and we must sup- 
pose that it has lately sprung up, and has expressly adopted 
such by-laws as were decreed necessary for their government, in 
addition to the duties imposed by the law of the country. I t  is 
idle to talk of a common or traditional law applicable to a mat- 
ter like this and peculiar to this lodge; and it is obvious that 
the attempt was to get from the witness his opinion of the 
moral duty of the defendant under the circumstances, instead 
of stating what the law of the society, as adopted and recorded, 
required of the defendant as a member of the association. Such 
evidence could have no legitimate effect on the minds of the 
jurv, but might midead, and therefore was properly rejected. 

Upon the trial the defendant attacked the general character 
of the plaintiff, and to that point examined nine wit- 

( 59 ) nesses. I n  opposition thereto, and in support of his 
character, the plaintiff examined about thirty witnesses. 

After the verdict the defendant moved that in taxing the costs , 
only two of those witnesses should be allowed to the plaintiff. 
But the presiding judge thought they were necessary or proper 
to the plaintiff's case under the circumstances, and refused the 
motion. The Court holds that the act of 1783, which provides 
that the party cast shall not be obliged to pay for more than 
two witnesses to prove a single fact, is not to be construed so 
strictly as not to allow of more than two witnesses in any case, 
or always to tax the party summoning them with all but two. 
The general purpose of the statute is to give to the gaining 
party all such costs as are necessarily or reasonably incurred by 
him, but not to put i t  in his power to oppress the other party 
by wantonly accumulating costs. Commonly, two witnesses to 
any one fact are sufficient to establish it. But others may be- 
come necessary and almost indispensable, in order to counteract 
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the testimony of witnesses offered on the other side; and in such 
a case the losing party is not necessarily exonerated from the 
payment of such additional witnesses, but may be taxed with 
them. Hayle v. Cowan, 2 N. C., 21. That is peculiarly appli- 
cable to a case like the present, where the point involved was 
the general character of the party (which cannot strictly be 
called a single fact), and i t  was necessary to counteract many 
witnesses adduced on the opposite side. Upon such a question 
much must depend upon the number and respectability of the 
witnesses and their opportunities of knowing the party; and 
therefore it is a very proper case for the exercise of a discre- 
tion of. the judge presiding at  the trial. I n  the present case 
this Court must take i t  for granted that his Honor deemed the 
witnesses useful and proper, and that they were truly called for 
the purposes of justice and not to oppress the defendant; and 
under those circumstances the Court cannot interfere with his 
decision. 

PER CURIAM. Judgment affirmed. 

Cited: McRae v. Leary, 46 N. C., 94; Beckwith, ez parte, 
124 N. C., 115. 

WILLIAM SATTERFIELD V. CHARTIES SMITH. 

Where, before a hiring commenced, a paper-writing was read purport- 
ing to contain the terms of the hiring. and also, before the hiring 
commencrd, the crier in an xudible voice announced other terms: 
Held, that the hirer or his agent had a right to make such altera- 
tion. 

APPEAL from the Superior Court of Law of PERQUIMANS, a t  
Spring Term, 1850, Ellis, J., presiding. 

Heath and Jordan for plaintiff. 
4 .  Moore and B w g w y n  for defendant. 

PEARSON, J. The action was for a breach of contract for 
hiring, one of the terms of which was (as the plaintiff alleged) 
that "the negro should not be employed at a fishery or sent by 
water." 

The plaintiff read in evidence a paper-writing purporting to 
contain the terms of hiring, one of which was that the negro 
should not be employed a t  a fishery or sent by water, and 
proved by several witnesses that no paper was read aloud by 
the crier before the hiring commenced. 
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The defendant called several witnesses, who swore that no 
such paper was read in their hearing, and that the crier, just 
as the bidding commenced, said in a loud voice, "The negro 
can be sent by water or put at  a fishery, at  the risk of the hirer." 
H e  also called several other witnesses, who swore that after the 
paper was read, and before the hiring commenced, the crier 

said in a loud voice, "The negro can be sent by water or 
( 61  ) put a t  a fishery a t  the risk of the hirer." This last evi- 

dence was objected to, but was admitted. 
The defendant employed the negro a t  a fishery; but there was 

no evidence of any damage. 
The court charged that if the jury believed that i t  was one of 

the terms of the contract of hiring that the negro should not be 
employed a t  a fishery, as alleged by the plaintiff, he was enti- 
tled to recover nominal damage. But if the person hiring was, 
by the terms of the contract, allowed to put the negro at  a 
fishery "at his risk," as the negro had been injured, the plain- 
tiff could not recover. R e  also charged that, notwithstanding 
the paper had been read aloud, i t  was competent for the plain- 
tiff or his agent to change the terms, and if this was done before 
the hiring, the plaintiff could not recover. 

The case does not set out upon what exception the plaintiff 
appealed. 

There is no error in the charge, and we are at  a loss to see 
upon what ground the evidence was objected to. 

" T h e  paper" which was read before the hiring began was not 
adopted and agreed on by the parties as preappointed evidence 
of the terms of hiring, and the rule that a written instrument 
shall not be contradicted, added to or varied by par01 proof has 
no sort of application. The paper contained a mere proposal 
of terms, and when i t  was found that those terms were not 
accepted, the plaintiff or his agent had a right to vary them as 
they thought expedient. 

PER CURIAM. Judgment affirmed. 

C i t e d :  8. v. Credle,  9 1  N.  C., 648. 



N. C.] J U X E  TERM,  1850. 

The sole purpose of the :rct o f  1827. relating to inrlorsers. was to turn 
the coilditional contract brtn-tw the indorst~r and the holder 
of a bond into a n  uiico~iditioiial one. I t  \r:rs not intei~lc~l to 
charge tlie indorser, as i f  h~ had e secu t~ l  bond as a co-obliyor 
or ulloll all illdorselliellt without consideration. or to drl~rirc. him 
of the benefit of the statute of 1iriiit;riions. 

APPEAL from the Superior Court of Law of BEAUFORT, a t  
Spring Term, 1850, Bai ley ,  J., presiding. 

The  plaintiff declared in several counts in assumpsi t ,  but the 
only question made in the bill of exceptions arises on a count 
charging the defendant as indorser of a bond for $632.22, 
executed by Littlejohn Topping and William Holland on 23 
January,  1837, and pavable twelve months after date to 
Blount. The pleas were izon assurnpsit and the statute of limi- 
tations. 

On the tr ial  the evidence mas that  about the time the bond 
fell due the defendant indorsed i t  in blank and passed i t  for 
value to Susan Jones, and that  she held i t  until 20 November, 
1845, and received various payments thereon, which reduced the 
sum then due thereon to $555.66; and that  on that  day Little- 
john Topping and the plaintiff executed a bond for the said 
sum of $555.66, payable to Susan Jones, which she acccpted in 
discharge of the former bond, and thereupon directed her ngent 
to deliver the first bond to the said Littlejohn Topping or to 
the plaintiff, and the agent shortly thereafter delivered it into 
the hands of the plaintiff; L i t t l~ john  Topping, the prin- 
cipal debtor, failed to make any payment on the second ( 63 ) 
bond, and on 13  August, 1847, the plaintiff discharged 
the same by giving Mrs. Jones a bond for the sum due, w e -  
cuted by himself and another person as his surety. The plain- 
tiff then filled up Blount's blank indorsement by making it 
to Iiimself, and brqught tlie present action on 29 September, 
1847. 

The counsel for  the plaintiff thereupon moved the court to 
instruct the jury that. if they believed the eridencc, the plain- 
tiff n-as a purchaser of the bond sued on, and had a right to fill 
u p  the indcreement in his ov-n name, and so mas entitled to 
recover thereon, unless the action was barred by the statute of 
limitations. And as to the latter point. the counsel insisted 
that  Littlejohn Topping, ba girinq the bond of 20 November, 
1845, i n  renewal of that sued on, acknowledged the latter as then 
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constituting a subsisting liability on hila, which implied a 
promise to pay i t ;  and that, by such acknowledgment and 
promise of the principal, the case was taken out of the statute 
of Iiniitations in rey~ect to Blount, as indorser and surety. The 
court instructed the jury that, whether the transacrion between 
the plaintiff and Susan Jones or her agent were a purchase of 
the bond or no, the defendant was protected by the statute of 
limitations, and that the acts of Littlejohn Topping mentioned 
mere not sufficient to renew a liability of Blount as indorser. 
The jury found for the plaintiff on the first issue and for the 
defendant on the statute of limitations; and the plaintiff moved 
for a venire de novo upon the ground of misdirection, which was 
refused, and he appealed. 

Biggs for plaintiff. 
J .  TIr. Bryan and J .  H. B7yuw for defendant 

RCFFIN, C. J. I t  is difficult to conceive the meaning of the 
proposition that, from the act of giring a new bond in 

( 64 ) place of a previous one, a promise is implied by law to 
pay such prior bond. To whom can the promise be sup- 

posed to be made, and to what end is it to be implied, when the 
debtor actually gave an obligation under seal for the same 
money? I t  is somewhat surprising, therefore, that the plaintiff 
should have had a verdict upon any part of the case. But, 
without notice of that point, the Court holds the instructions 
and verdict upon the statute of limitations to be unquestionably 
correct. The contracts of the obligor and indorscr are in their 
nature several, and no act of the former can change the latter. 
The act of 1827, indeed, says the indorser shall be liable as 
surety to the hclder: and it is insisted that the alleged liability 
of the defendant arises under that provision. But i t  has been 
for some time settled that the sole purpose of that act was to 
turn the implied conditional contract, between the indorser and 
holder, into an unccnditional one: and that it was not intended 
to charge thc inclorser, as if he had executed the bond as co- 
obligor, or upon an indorsenyent without consideration, or to 
deprive him of the benefit of the statute of limitations by ex- 
posing hiin to stale demands. kept aliue, perhnps, by collusion 
between the obligor and the holder. 1T'illin1ns 7%. Irwin, 20 
N. C., 7 0 ;  Ingem071 11. Long, 20 S. C., -136. The act does not 
change the mode of declaring aqainst the indorser. except in 
omitting the former requisites of a dcinand on the obligor and 
a notice of the dishonor io the indorser. Indeed, the count upon 
which it is sought to recover from the defendant charges him as 
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indorser nlerely-that is, an assumpsit upon a several and sim- 
ple contract; and, consequently, the case is within the express 
provision of the act of 1715. 

PER CURIAX. Judgment affiriucd. 

Ciied: LaDuc v .  Butler, 112 N. C.. 460; Bawet t  1,.  IZeeurs,  
125 N. C., 539. 

1. An administrator is protected by judgments renderM against him 
within the nine ulouths allowed him to plead. though in suits after 
that in which he pleads them. 

2.  An administrator who establishes his plea of fully zdministered 
is entitled, of course, uuder our statute, to his costs; and the 
plaintiff, though he take n judgment qziando, cannot have a judg- 
ment against the surety in the administrator's appenl bond, the 
case having been tried upon appeal. 

APPEAL from the Superior Court of Law of FORSYTII, at 
Spring Term, 1850, Battle, J., presiding. 

The defendant administered on the estate of the intestate at 
December Term, 1848, of the County Court; and on 2 January, 
1849, the present warrant was brought in debt on a bond of the 
intestate for $81.13 and returned before a justice of the peace. 
The defendant appeared before the magistrate and alleged his 
want of assets to pay any part of the debt, and prayed that the 
trial should be postponed to sonie day after the expiration of 
nine months from the administration taken. But the magis- 
trate refused the postponement, and galre an immediate and 
absolute judgment for the debt, interest and costs; and the de- 
fendant thereupon appealed to the Co~mty Court. Upon the 
f l ing of the appeal the defendant moved to quash the judgment 
on the ground of the magistrate's refusal to postpone the trial. 
The court refused the motion, but allowed the defendant time 
until September Term, 1849, to plead in respect of the assets. 
At that term he accordingly pleaded p l c n ~  adtninisfmvit ,  
no assets, and prior judgment. After a decision in the ( 66 ) 
County Court, the plaintiff appealed, and on the trial in 
the Superior Court the defendant offered to prove that he had 
applied all the assets to the satisfaction of judgments obtained 
against him prior to September, 1849, in suits brought after 
January of that year. The plaintiff objected to the evidence, 
but the court received it, and the jury found that the defendant 
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had fully administered. Thereupon the plaintiff signed a judg- 
ment qunndo for the debt, and he also moved for judgment 
therefor against the surety for the appeal from the judgment 
of the magistrate. But the court refused the latter motion, and 
gave judgment against the plaintiff for the defendant's costs; 
and thereupon the plaintiff appealed. 

;lIoreheacl for plaintiff. 
Iredell  for defendant. 

RUFFIN, C .  J. The course of the justice of the peace was 
directly in opposition to the act of 1828, and therefore errone- 
ous. The postponement of the trial of a warrant brought be- 
fore the expiration of nine months from the administration is 
not in the discretion of the magistrate, but it is made peremp- 
torily his duty; that is, if required by the administrator, for 
whose benefit the act was passed. But it is not material now to 
consider that matter, since the administrator had in the County 
Courl the benefit of the delay in pleading until the end of the 
nine months, and the question is as to the effect of his plea. 
As to that point the recent case of B r y a n  :.. 1Cliller, 32 N.  C., 
129, is decisive, as it establishes as the necessary construction of 
the statute that the administrator is protected by judgments 
rendered aqainst him within the nine months, though in suits 

after that in which he pleads them. 
( 67 ) As the administrator established his plea of plene ad- 

minis traai t ,  he mas, of course, entitled under the act of 
1777 to his costs. Welhorn  v. Gordon,  5 N. C., 502. That rule 
is not altered by the statute, which allows a plaintiff, contrary 
to the common lam, to s i p  judgment quando after issue joined 
on plene admin i s t razd  and found against the plaintiff, as was 
express1.y held in R a f t l e  v. R o r k e ,  12 N. C., 228. 

I t  follows necessarily from those positions that the plaintiff 
could not have judgment against the surety for the appeal, for 
i t  is impossible there should be judqment against the surety 
when in the same record the judgment is for the principal. Tf 
the original judqnent had b ~ e n  against the intestate and he 
had appealed and died, and the cause been revived aqainst the 
administrator, then the surety would have been liable for the 
debt formed and the costs; for, su9posing that the administra- 
tor could therein put the question of asqets in issne and i t  were 
found for him, such findin? n-ould not cover the whole obliga- 
tion of the suretv. who undertook for the ability of the debtor 
to pay the debt, if anv should be adjudged. But when the ad- 
ministrator appeals, the very question may be, and generally is, 
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whether he hath assets; and if that be found for him, i t  entitles 
him to judgment that the plaintiff take nothing by his writ; and 
that covers the entire undertaking of the surety for his princi- 
pal, the administrator. 

I t  is considered, therefore, that the decisions were right on 
each point, and the judgment is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  Lewis v. Johnston, 67 N. C., 39 ;  s. c., 69 N. C., 395. 

JOSIAI-I BRIDGERS AR'D WIFE V. ISAAC W. HUTCHIKS, 
AD~NISTEATOR, ETC. 

1. An adraccelnent to a husband by his father-in-law is an advance- 
ment to the ~vife. 

2. The release or canceling of the bonds of a child, with an intention 
thereby to   refer him i11 life, is as luuch an adva~~cement as so 
lnuch cash. 

APPEAL from the Superior Court of Law of WAKE, at  Spring 
Term, 1850. Manly, J., presiding. 

The suit is for an account and distribution of the personal 
estate of Isaac Hutchins, who died intestate in 1844, leaving 
four children, cf whom the feme plaintiff is one. After the ad- 
ministrator's answer, it was referred to the master to state the 
accounts of the administration, and also to inquire whether the 
intestate made any advancements to his children respectively, 
and what they were, and upon the basis thereof, if found, to 
state the share due to the several children, if any. 

The report ascertained the surplus in the hands of the ad- 
ministrator, and, after taking into the fund the several advance- 
ments made to the children respectively, it found that nothing 
further was going to the plaintiffs by reason of an advancement 
made to the husband, Bridgers, as found by the master upon the 
examination of Rridgers. Besides advancements in slaves and 
other effects, and rash given, Bridgers stated before the master 
that some years before 1842, but after his marriage, he borrowed 
from the intestate the sum of $250 and $200, and at  the several 
times of borrowing gave his notes therefor to the intes- 
tate; and that in 1842 the intestate gave him up the two ( 69 ) 
notes to be canceled, saying at  the same time that his 
reason for doing so was that he, the intestate, did not want them 
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to come against the examinant after his (the intestate's) death, 
and that he mas then old and did not expect to live long. 

The plaintiffs objected to so much of the report as found 
those .sums of $200 and $250 to be advancements; and upon 
argument the exception was overruled and the petition dis- 
missed with costs, and the plaintiffs appealed. 

McRae and W .  H.  Haywood for plaintiffs. 
G. W .  Hayzuood and H. W .  Miller for defendant. 

RUFFIN, C. J. The decree must be affirmed with costs. A 
gift to the husband during coverture is undoubtedly an advance- 
ment to the wife; and it is quite clear that the release of can- 
celing of the bonds of the child, with the intention thereby to 
prefer him in life, is as much an advancement as so much cash. 
Gilbert v. Wetherell. 2 Simons and Stuart, 254. 
PER CURIAM. Decree affirmed. 

Cited: Banks v. Shanno.nhouse, 61 N.  C., 286; Me1vi.n v. 
Hubbard, 82 N.  C., 39. 

THE STATE v. WILLIAM MOORE. 

1. Turpentine which has run out of the trees into boxes cut into the 
tree for the purpose of receiving the liquid is the subject of 
larceny. 

2. But to  support an indictnlent for stealing two barrels of turpentine, 
it must appear that the turpentine was in barrels when it mas 
stolen, not that it was dipped from the boxes in small quantities, 
from time to  time, and then deposited in barrels. 

APPEAL from the Superior Court of Law of BEAUFORT, a t  
Fall Term in July, 1849, Manly, J., presiding. 

This is an indictment for petit larceny in  stealing two bar- 
rels of turpentine, of the goods and chattels of Frederick Grist ; 
and on not guilty pleaded, there was a special verdict to the 
effect following: Grist owned a piece of land, on which some 
pine trees were boxed for making turpentine in 1846, and he 
cultivated them during the months of March and April and a 
part of May in that year, and he then discontinued the working 
of them for that season. I n  August, 1846, the prisoner during 
two days secretly dipped out of the said boxes, made by Grist, 
as much turpentine in quantity as two barrels, which had run 
into the boxes after Grist had discontinued the working in May, 

60 



X.  (2.1 J U S E  TERN, 1830. 

and he, the prisoner, put the same into two barrels mhich he had 
provided and kept concealed in the moods, and he afterwards 
carried away the said two barrels of turpentine secretly, and 
sold them for his own gain. Thereupon, the jury say that they 
are ignorant whether the said turpentine mas the subject of lar- 
ceny, and, if it be, whether the said facts sustain the allega- 
tion that the prisoner stole two barrels of turpentine; 
and upon those questions they pray the advice of the ( 71 ) 
court, etc. Upon the verdict judgment was given by the 
court for the prisoner, and the solicitor for the State appealed. 

Attorney-General for the State. 
J. H. Bryan for defendant. 

RUFFIN, C. J. Upon the first question the Court is of opin- 
ion that the turpentine was the subject of larceny. We learn 
from a former special verdict, which appears in the record, and 
from various other sources-including our own observation- 
that the mode of making turpentine is this: an excavation, 
commonly called a box, is made in the body of the tree near the 
ground, into mhich the turpentine runs from the tree above; 
and, in order to produce a flow of the gum or to promote i t  
more freely, the tree is occasionally scored abore the box with a 
sharp iron instrument, called a round-shave, and the scoring is 
done in such a manner as to direct the current of the descend- 
ing sap into the box; and the turpentine is then collected or 
dipped out of the box from time to time as it becomes full, dur- 
ing the season of gathering, which ordinarily begins in March 
and ends in October. The scoring often extends up the body 
of the tree to the height of ten or fifteen feet, and in its descent 
a part of the turpentine generally adheres to the tree and be- 
comes hard, while that mhich remains liquid continues its course 
downwards until i t  drips in the box, where i t  remains until col- 
lected and put into casks for use or market. Such being the 
process in this business, it seems clear that turpentine,  hen in 
the boxes in a state to be dipped up, is personalty. I t  no longer 
forms a part of the tree, but it exists separate from tho tree, 
and has been separated by a process of lnbor and cultivation. 
I f ,  like the sap of the sugar maple, its flov w r e  directed 
into a vessel set on the qround near the tree, no one mould ( 72 ) 
doubt its being severed from the realty. Now, this is 
the same in substance. For the box, though in the tree, i3 but a 
more convenient receptacle for the turpentine after i t  has been 
extracted or has been made to exude from the pores which con- 
tained it, while in the tree, as a part of it. When i t  ceases to 
be a part of the tree, i t  necessarily becomes a chattel. 
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Upon the other question, however, i t  is the opinion of the 
Court that i t  is a material part of the description of the tur- 
pentine that when taken i t  was in barrels. That would not be 
so if the term "barrel" imported or could be referred to quan- 
tity only; for one may undoubtedly be convicted when the evi- 
dence shows a larceny of more or less in measure or weight than 
is charged in the indictment. But a "barrel" of turpentine, or 
a "barrel" of flour, or a "hogshead" of tobacco, in agricultural 
and mercantile parlance, as also in  the inspection laws, means 
pr ima  facie, not a certain quantity merely, but, further, a cer- 
tain state of the article, namely, that it is in  a cask. The stat- 
ute exacts, for example, that every ('barrel of turpentine" shall 
contain thirty-two gallons and be in good and sufficient casks 
made of staves of certain dimensions. "A barrel of turpentine" 
is in a degree a term of ar t  in trade and in  the law; and when 
one says he has so many barrels of turpentine, he is universally 
understood to mean that number of casks of the statute size, etc., 
containing turpentine, and, consequently, that the casks, as well 
as the turpentine, are his. "A barrel" of turpentine or flour 
is, thus, one thing, constituted by both the cask and its contents; 
and it is known so to be by that description. Upon that point, 
therefore, the judgment was properly given for the prisoner. 

PER CURIAM. Judgment affirmed. 

Cited:  B r a n c h  v. Morrison,  50 N .  C., 17;  S. v. H o r a n ,  61 
N.  C., 574; L e w i s  v. NciNat t ,  65 N .  C., 65; S. v. Campbell, 76 
N. C., 262;  8. v. Bragg ,  86 N. C., 690; S. v. King, 98 N. C., 
650; S. I:. K i g e r ,  115 N.  C., 750. 

ETHELDRED J. 1'EEBT.BS r. E1EZEKIAI-I TJASSITER. 

Tinder the act of 1840. ch. 37, which give\ to the landlord, who has 
lensed to a tenant, thp rent to he paid in a part of the crop, a 
c?rtain interest ill the crop raised. i f  the tennnt remains in pos- 
session until ml t~stm~tion acainst h i ~ n  is lcriecl on the whole of 
the crop, although the 1:1ndlord m n i j  hare n special action on the 
case aqninst the ofirer levyinn, yet he cannot maintain nn action 
of trespass, for he has neither the possessioll nor the lroperty. 

I 

APPEAL from the Superior Court of Lam of NORTIIABIPTON, 
at Spring Term, 1850, M a ~ z l ~ l ,  .T., presiding. 

The action is trespaqs de bonis asportaiis for taking twenty- 
eight barrels of corn belonging to the plaintiff, and was tried on 
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the general issue. The evidence on the part of the plaintiff was 
that  one TTheeler leased a piece of land from the plaintiff for 
1848, and agreed to give as rent therefor one-fifth part of all 
the crops raised on the land that year, or  the sum of $23, at 
the option of the plaintiff; that the plaintiff furnished Wheeler 
v i t h  certain prorisions during the year, and it \\as also agreed 
between them that  they should be returned out of the crop; that 
Wheeler entered and made crops of sundry articles, and among 
them a crop of corn, and that, during the autumn, and while 
Wheeler was gatlleriug the crop of corn and before the provi- 
sions had been returned or any part  of the rent had been paid 
to the plaintiff, and before he had elected whether he would take 
the rent in money or a share of the crops, the defendant, being 
a constable, seized twenty-eight barrels of corn under exe- 
cutions issued against the goods of TTheeler by a justice ( 74 ) 
of the peace, and sold the same. Upon the foregoing evi- 
dence the court was of opinion that  the action ~ o u l d  not lie, 
and o r d ~ r e d  a nonsuit, and the plaintiff appealed. 

R. F. X o o r e  for plaintiff. 
Bragg for defendaxit. 

RUFFIS, C. J. The right of the plaintiff is supposed in the 
argument to arise under the act of 1840, ch. 37, of which the 
title is  "an act to protect the interests of landlords," and by 
which i t  is  enacted that "vhen any lessee of land shall agree to 
pay a certain share of hie crops or a specific qusntity of grain 
for the rent of land he s l d l  cnlt irafe under his lease, so nluch 
of the crop of the lessee raised on his farm under lease as mill 
be sufficient to satisfy the rent to his landlord for the gear shall 
be exempt from execution and Iron1 the lien of all other debts 
until the end of each respective year." I t  is said that  as the 
purpose of the act is so plainly declared to be the proteciicn of 
the interest. of landlords, it  lnuqt recei~-e such a constraction as 
will at all crents effect that  pnrpose. and that, as it is necessnyy 
to that end that the landlord should haye the propertg in the 
crons, tn the extent of the n-hole of them, for his satisfaction 
in thc first instance, leavine the surplu3 to the tenant, the court 
d l  so intcrprat the q t~ tu t e .  But such a rule of constr:iction is 
altogetlier inadn~issiblc, for, althou& it he true that  the Legisla- 
ture intended b r  the act to secure rents to landlordq, yet, upon 
the mere declaration of w c h  intent in the title, the court is nor 
at liberty to applo any and all means that  mag be necessary or 
nseful to such s m ~ r i t y .  but is restricted to such means as thc 
statute map provide. and to the extent therein prescribed, ad- 
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vancing the remedy, however, as far  as a liberal interpretation 
of the larlguage will allow. Now, in the present instance, i t  is 

impossible to invest the landlord with the whole property 
( 75 ) in the crops, since that would be in direct opposition to 

the express words of the act, which are that "so nluch" 
(only) "of the crop as will be sufficient to satisfy the rent for 
the year shall be exempt from the execution." The whole crop, 
therefore, cannot belong to the landlord; and it rcust be ad- 
mitted, we think, that unless he has the whole, he has not the 
property in any part-since there is nothing in the act to make 
him the owner of one part more than another, but he is only 
the creditor of the lessee for so much rent. I n  order to secure 
the pi~yn~ent  of the rent the crop is pro tanto exempted from ex- 
ecution a p i n s t  the tenant. Still, the property remains in the 
lessee, and it would seem that, by reason thereof, the lessee 
might hare an action against the s h e d  for seizing that part 
~f the crop. Perhaps, also, the landlord may have an action 
grouiidcd on the statute aqainst the officer or creditor for doing 
execution on the tenant's crops on the land, without leaving 
suffieicnt to pay the rent reserved in kind. Soinethinq like that 
was, probably, thought c f by the writer of the act ; and it is pos- 
sible the words miqht be stretched that far and the rcmedy given 
as under an act in Enplnnd in pa7.i materia, namely, St. 8 
Anne, cli. 14, for t h ~  better security of rents and to prevent 
frauds by tenants. Thai statute hnq, however, screral material 
provisions which are not in ours, and which show that the secu- 
rity of the rent was alone in the purriem of the act, and that it 
was nieant the landlord nnd nq other should hare the action for 
taking the qoods in execution. The on? is. that. before the rr- 
m o d  of the goods by the officer, the erediior shall pay the land- 
lord the i m t  due on the premises at the time, not exceeding 
that for one year; and the other is, that if the tenant fraudu- 
lcntly remove his goods from the premises, the landlord may, 
nevertheless, distrain them elsewhere m-ithin a fixed period. 

Upon that act a special action on thc case has been 
( 7 6  ) framed for the landlord against the sheriff for taking 

the goods without pavinq the year's rent, upon notice 
that it was due and in arrear. Possibly an action map liliewise 
arise to the landlord upon   he act of 1840 for doing execution 
without learing his share of the crop. But if so, it must be like 
a special action on the case on the statute, upon the gpneral 
principle laid down bv Lord Coke, 10 Rep., 75, that when a 
statute prohibits anything. the party grieved shall have an 
action upon the statute, although it be not given by the words 
of the statute. The difficulty is in holding, under the imperfect 
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prorisions of the act of 1840, that  the landlcrd is a person 
grieved, eince it does not charce the officer or thc creditor with 
any duty to him. nor rmt  in him a property In anv part of t h ~  
crop o r  lien on it, but lcnres tllc  hole at the ahsoluto disposi- 
tion of the tenant. Whether, ho~reacr,  mch an a c h m  d l  lic 
on this act in any  caqe. or. if $0. mlietlier it would lic n-hen the 
rent is not to be paid esclusirely in the specific crop., but in 
them, or in money, are questims upon x~hich  further considera- 
tion n-odd be b e s t o ~ e d  if the deciqion of the case turned on 
them. But i t  does not, for this is ml action of treqpacc. and is 
founded on pcwesrion in tlic plaintiff, and !m-e he had n e i ~ h e r  
the properTy nor the poscession, but 1m1h Irere in the leqsee at 
the time of the taking: and therefore the action -rill not lie. 

PER CLTRIAX. Jud:inent afirmed. 

Cited:  Samle~lin v. ,Shaw, 51 S. C., 225. 

the plaintifk. demanded pa,mnen'r of the money; that the de- 
fendant said he had collectd the moue? / .  This  witness also 
stated that  the defendant raised no objection to paying said 

Where money has heen rewired by nn xccnt, n demand or n misap- 
j)licntioli of the liioney is necessary b~fore  nu action can be 
Ibrought, and the s ta tu te  of liiuitatioils only begins to run from 
the tiale of such demand. 

APPEAL from the Superior Court of L a v  of PASQUOTA~K. a t  
Spring Term, 1850, Ellis, J., presiding. 

This v a s  action of asszimysif, brouzht to rccorcr the snnl of 
$61.19, I ~ i t h  intwest on the same from 15 Xarch.  18$2. The  
p l a in t i f i  prored by thcir agent that on 1 3  March. 1842, the de- 
fendant received from tllcnl a note to collrct aq their agcnr ; that  
the note x-as the property or' the plaintiffs and m s  originally 
d r a ~ m  p a ~ a b l e  to one. 

Fo r  the purpose of repcliing the plea of the statute of limita- 
tions and shon-ing the collectir~n of the no*e by the defendant, 
the plaintiffs called a vitness wlio v o r e  that, as  the attorney 
of the plaintiffs, he called on the dpfcndr,ut sereral times ~ i t h i n  
three v?:irs before the herinning of (hi.; suit. and. in the name of 
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thar tiwe, until the last time he called upon him, mhen he pre- 
tended that the plaintiffs had collected thc amount of this claim 

from another person. against whom he had brought a suit. 
( 78 ) He did not say in this conversation that he had paid the 

rnoncy himself, bu t tha t  he was a iurety with others of 
tlic persons sued, and that the said sureiie. paid the said claim. 
The witneqs said that this alle~atioil of payment was made only 
in the last conversation they had on ihc mbject, and that the 
said clniri~ had nqt bcen collected in the said suit. The court 
charged the jury that, if they believed the witness, the plaintiffs 
were enritled to recover; that the words used by the defendant, 
when taken in connection with the other evidence, was an ac- 
knowledgment of an existing debt, frum which the law would 
imply a promise. The jury returned a verdict for the plaintiffs. 
Defendant moved for a rule for a new trial. Rule granted and 
discharged. Judgment of the rourt was rendered, from which 
defendant prayed an appeal to the Supreme Court, which was 
granted. 

Heath for plaintiffs. 
W. 5. H. Smith for defendant. 

SASH, J. I t  is deemed unnecessary to decide the question 
upon which the opinion of the judge below was given. From . 
the statements of the case, the point did not arise. The plain- 
tiffs had put into the hands of the defendant for collection a 
promissory note, and the action is brought for collecting the 
money and not paying it over. Amcng other defenses, the de- 
fendant relied upon the statute of limitations. The complaint 
is not for n breach of duty in collecting, not for undertaking 
and entering upon an agency, for a compensation, and then 
either failing to perform it, or perfornlin? it so ncglieently that 
an injury TT:as sustained by the plaintiffs; but for the money 
secured by the note, which the i)lainiiffs allege the defendant 
had receircd. The plea of the statute of limitations assumes or 
admits that the money had been received by the defendant, hut 

x~hen it i-, accompanied by the general issue, as in this 
( 79 ) CRSP. it does not exempt the plaintiffs from the obliga- 

tion to prove it. Accordingly, the plaintiffs did not rely 
upoil this zw~rnption, hut gave in evidence the admission of 
the drfcndrlnt i h ~ t  he End rewired it. The admission was n)ade 
~ i t h i n  three wars  ~ ~ x t  befow the b r i n g i n ~  of the action, snd 
 hen. for the first time. as far  as the case discloqes, the money 
was demanded of him. The defendant was a collecting agent of 
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the plaintiffs to receive the nicnex. H i s  reception, then, was a 
rightful one; and to give the plaintiffs a right of action for  its 
detention a demand or evidence of the misapplication of the 
money was necessary (Yot fw 2'. S t u r g e s ,  12 N. C., 79;  TTThite 
v. Niller, 20 X. C., 50 ; S. 7 .  Sugq ,  25 3. C., 96) ; and from the 
t h e  of the demand the statute began to run. Strike out the 
admission of the defendant and the demand then made, and 
there was no evidence in the cabe that  the money ever had been 
received by him or of any demand upon him. And according 
to that admission, the n~oney might have been received hp him 
the day before. The length of time in  ~ h i c h  the clairn for col- 
lection has been in the hands of an  agent may, under the cir- 
cumstances, be e ~ i d e a c e  both of the collection of the money and 
its use by him. But the case does not state the length of time 
the note put into the hands of the defendant had to run, or  
whether it was then at matur i t - .  We are merely informed that  
the money had been receired by him, and that within three years 
before the bringing of the action, at ~ r h i c h  time also the demand 
was made. The statute never was set i n  motion, according to the 
case, until the time mentioned in the statute. 

PER CURIAXI. Judgment affirmed. 

Cited: Ca?*rolm?y v. Corn, 44 Y. C., 176; Conzrs. v. Lush, 89 
N .  C., 1 6 8 ;  Br?qanf v. Peebles, 92 N .  C., 177; Xoore v. Garner. 
101 N. C., 378. 

ANDREW J .  EARWICK r. JOSEIrA B~lIlWICI< ET AL. 

In an action of trorer, except for a uere temporary conrersion the 
plaintiff recovers the rnlue of the property recorered, and. there- 
fore, to entitle him to recorer he niust show tittle mld a lmisession. 
or a present right of p~ssession. 

APPEAL from the Superior Court of Law of WAYNE. at Spring 
Term, 1550, Rail~!y, J. ,  presiding. 

J .  H.  B,.!jan and IlIodecai for plaintiff. 
No counsel for defendants. 

PEARSOT, .J. Benjamin Sutton. by hiq r i l l .  qarc a number of 
slaves to his r i f e ,  Sarah Satton. for  her life. and :it liw dcath 
t o  be dirided among his four danqhters, one of -rho111 waq Wini- 
fred, the wife of Joshua Barwick, one of the defendants. 
Joshua B a r ~ r i c k  and his wife sold their interest i n  said slaves 
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to the plaintiff, n ho tool; four of them into his possession. Af- 
ten-ard? ,  the said Joshua .-Id the t v o  clares wed for to XTood, 
~ h o ,  n-ith the zssistanee of the other defendant. Brown, :oak 
them from the possession of the plaintiff, and sent them out of 
the Stale;  n hereupon thiq acrion of t rm er n a s  hrourht 

The case made up by his Honor states that it was noL proven 
that  Sarah Suti on n as dead. The plaintiff insisted that he mas 
entitled to recoler on tn70 qround;: First, because he had the 
title; and. second, bccause he hnd :lie posv..ion, and c nld re- 

corer against wronqdoers. 
i 81 ) His  Honor charged that the rlsintiff could not re- 

cover on the first ground. becnuqe it ~ i -as  not proved tha: 
Sarah  Sutton was d tnd ;  but he charged. on the second cround, 
that  if 1119 plaintiff was in posqeqsion of the .laves, and the de- 
fradantq took  the^^. and sent them out of the country, he was 
entifled to recover their value. ~ v i t h  intereqt from the time of 
the eonrersion, as the dcfendants xime ~ ~ o n g d o e r s  and had 
~ h o m i  no title. There v a s  n rerdict for the plaintiff. and from 
the judrment thereon the dcfendants appealed. 

The drfendnnts eucepted to the charge of his Honor upon the 
second qrouncl. and ~ v e  think the exception ~ w l l  founded. 

The bare possession is sufficient to maintain an  action of tres- 
pass against a wrongdoer, for  the gist of that action is an injury 
to the p m s e s s i o n ,  and the measure cf damage is not the value of 
the property, but ihe in jury  done to the plaintiff bv h a ~ i n g  his 
possession disturbed. 

I n  trorer, the ia jury  done by the zcrongful fnk inr j  is ra ived,  
and the plaintiff wpposrq he has lost the propertp, and alleges 
that  the defendant found it and wronqfully converted it to his 
o n n  use. So the giqt of the action is  not that  the defrndant, 
ha\ ing found the propertr, took it into hie poswssion, but that, 
after doing so, he ~ ~ - r m q f u l l v  converted it to his o v n  use; and 
the measure of damage is  the ~7alue of the property. 

T t  is true that when nothing appears but the fact that  the de- 
fendant took the propert\- out of the possession of the plaintiff 
and converted it to his m-n use, t rorer  will lie. For  the pos- 
sesqion of personal property is  pl.imn f a r i p  evidence of title, 
and in the absence of any  proof to rebut this presumption, the 
person in possecsion is taken to be the owner and can recorer 
the full value. But if it  appears on the tr ial  that the plaintiff, 
although in p o s w ~ ~ i o n ,  is  not in fact the owner, and that  the 

property belongs to a third person, the presumption of 
( 52 ) title, inferred from the possesqim, is rebut;&; and it 

would be manifeqtly wrong to allon. the plaintiff to re- 
cor-er the value of the property. F o r  the real omier map forth- 
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n i t h  bring troler  aeailist the defeadant and force him to pay 
the 1 alue a secoud t ime; and the fact that he had paid it in a 
former suit would be no defense. Vherl trover is brought and 
the defendant satisfie,. the judgment, he pays the value of the 
property, and ;he title is  resled in  him b -  a judicial ~ransfer ,  
because he has paid the p, ice. Consequently, iroxer can r ~ e \ e r  
be niaintained u~iless a satisfaction of the iudgment IT ill ha1 e 
the effect of ws:ing n good ~ i t l e  in the defendant, except nllcn 
the property ib restored, 2nd the conrersion mi te~~~poi.ar;r-. 
hccordinqly, it is  nell  seitlrd ns tlle law of this Statc that to 
ma in~a in  t ro ler  the plaintiff n u s t  sl101v titln 2nd a possesion. 
or a present right of possession. I - l r ~ s t i c ~  1 % .  S, i r l l ,  2 S. C.. 1: jB:  
s. / . .  1 K. C.. 183;  Laupey,-c I?.  JlcFlirla7rd,  1 N. C., 620; -41,- 

~ I P U ~ S  1 . .  Shau,, 15 S. C., $0. 
These are case5 in the English books and in  the reports of 

some of our siqter States to t h ~  contrary; but v e  must be allowed 
to qay t h t  the doctrine of o m  colirtq is f d l y  sustained b;r- the 
reason of tlic tliinq. and is lilo-t consonant x i t h  the peculiar 
principles of this action. The caqes differirlg from our decision 
arc all based upon a mi~a17prehension of the principle l ~ i d  dovn 
in the leading c:tse. r.71701 y 1.. T l ~ l ~ i : , t i r i ~ .  1 Stranqe. ,504. I n  
that caqe the jcnel n-a- lo?:, and v a s  found by the p1::intiff. a 
chirr~ncy-sweeper. H e  had a right to take it into possession 
and becanw the o~vner,  by the title of occupancy, except in the 
event of the true oxr-ner beconling known. The former onner 
of the jewel was not k n o r n ,  and it Tvas properlo decided that 
the findcr might nlaintain trorer  against the defendant to ~ h o m  
h~ had handed it for  inspection, and n ~ h o  rrfnred to reqtore it.  

Bui the result of that case ~ rou ld  hare  been resy different if 
~11~. o~vncr had been 1:nox~u. The defendant could then 
have said l o  the plaintiff. You have no righi- to nlake n ~ c  ( 53 ) 
pay you the d u e ,  n~hen I n u s i  for th~vi th  deliver up the 
property to the onner. or else pap hini the value a qecond time. 

Tlic diqtinction be:~wen that  caqe. when the powcsqor xras the 

. L 

I n  thi* caqe, for inqtance. as the facts allpeared on the trial, 
the plaintiff vas in the mongfu l  possession. which mas dis- 
turbed by the defendant. and for that injury he had a right to 
recorer in trespass. Rut Sarah  Sutton was knonn as the true 
owner, and had a right to demand her property of the defend- 
ants, or  else to recorer its value, and they could not protect 
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only lino~vn owner, and the ordinary case of b n e  ~ 1 1 0  himself 
ha. the jmsession wrongfully and sues another wrongdoel for 
i n t~ r fe r ing  with his possession, the true owner beinq kno~vn 
and standing by, readv to w e  for the property, is as clear as 
darlight. 
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themselres by showing that  they had paid the full value to the 
plaintiff, under the coercion of a judgment and execution. This - result ~vould seem, by the reductio ad absurdurn, to show that  
the inference from the case of Armory v. Delanzirie, 1 Strange, 
504. that tror7er can be maintained against a wrongdoer by one 
not having a naked possession, when the true owner is  known, is  
contrary to good sense. That  which is  not good sen-e i s  not 
good lam. 

The judgment must be reversed, and there must be a wnire 
de  noro. 

PER CURI-111. .Judgment reversed, and venire de novo. 

Cited: Craig z.. -lIiller, 34 S. C., 376; Herritlg r .  Tilghnlan, 
3.5 N .  C., 093;  O ' S e a l  c. Baker, 47 N. C., 169; Barwick t i .  

TT'oocl, 48 S. C., 310 ; Branch v. Xorrison, 50 N. C., 17  ; Hooper 
c. Xiller, 76 N. C.. 403 ; Royce 1%.  1Villiams, 64 S.  C., 277 ; 
Rz~ssell I ! .  Hill, 125 K. C., 473 ; Vinson v. Knight, 137 9. C., 
418. 

RICHARD FELTOS r. SSJIUEL SIJIPSOK 

In order to raise the presumption of the grant of an easement, two 
things are necessary: there mmt be a thing capable of being 
granted, and there must be an adverse possession or assertion 
of riqht, so as to expose the party to an action, unless he had 
a grant. 

APPEAL from the Superior Court of Law of PERQUIMANS. at  
Spring Term, 1850, Ellis, J., presiding. 

A. Xoore for plaintiff. 
Heath and Jordan for defendant. 

P ~ a ~ s o n - ,  J. This Tvas a case for an injury to land and a 
crop of corn. The plaintiff has onmed and been in  the posses- 
sion of the land erer  since 1822. Before that time a dam was 
constructed on the land of one Welch, 1%-hich mas situated above 
and adjoined the land of the plaintiff. The effect of the dam 

a ions was to protect the land of the plaintiff from sudden inund t '  
in heavy falls of rain, by ponding the r a t e r  until i t  could he 
drained off by ditches leading from the pond through the plain- 
tiff's land to a svamp belo~v. The plaintiff had been in  the un- 
interrupted enjoyment of the benefit of this protection of his 
land frorn 1822 up to 1848, when the defendant cut through 
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the dam, and a large body of water, then collected from recent 
falls of ram, passed through on the plaintiii"~ land, o~erflowed 
his ditches, flooded his land and injured his crop of corn. Fo r  
this injury to his land and corn the action is brought. The  case 
does not state by ~vhom tllc dam xvas constructed, or  for what 
purpose. 

The court instructed the jury that if the plaintiff had ( 83 ) 
heen in the uninrerrupted enjoyment of the benefit of 
this protection afyorded by 11le dam and the diiches to his lm~l  
for more tlian twenty years, he had acquired such a right or  
easement in the dam aa to entitle hiill to recover. To thls the 
defendant escepts. 

The exception is vell  founded, for the doctrine of the pre- 
s ~ ~ m p t i o n  of grants to easements from long possession has no 
application to this case. 

T h e n  one continues in :he uninterrupted possession of land 
for thirty years or  rn j (  7 3  the uqe of a franchise for  twenty 
years, a grant is presun1ed. So, if one erects a dam and ponds 
back water upon the land of another, and is allo-red to keep it 
there for twenty years, a grant of the easement or privilege of 

, doing so is prerulned; and so in  many similar cases. But to 
make this doctrine npplicabl~,  t ~ o  things are necessary. There 
must be a thing capable of being granted, and there must be an  
a d ~ e r s e  possession o r  assertion of right, so as to expose the  part^ 
to an  action, unless he had a grant ;  for it is the fact c f his 
being thvs exposed to an action and the nezlect of the opposite 
party to bring suit that is seized upon as the ground for pre- 
suming a grant in f a ro r  of long possession and enjoyment, upon 
the idea that this a d v r s e  stare of things would not have been 
subiliittcd to if there had not bwn a qrant. 

T h o r e  one erects a dam on his oxn  land. and another, ~ h o  
olr-ns land below, incidentally dcrirrs a benefit by availing him- 
s ~ I f  of the prqtection x~hich  the da 11 enables him. bv meanq of 
d i t che~ ,  to qire to hie land. which is our case, neither of t h e e  
ewcntialq for p r ~ w m i n g  n grant has an exiqcence. 

There is nothinc capable of bpincc wanted. for the oFe has a 
right to cut clifche. and to protect hi. land, and thcrefore 
canriot acqnirc wch  right by a ?rant. for he has it already, ( 86 ) 
and the other cannot grant i t ,  for he has not got it to rive. 

Thcre is no adreme powqcion or awertion of rizht so as to 
expcse :hc. par- to Fn action. The owner of the rlnm can make 
no ohiection-hiq ri,$~t~ s r e  not i n t~ r fe red  mith; and the owner 
of the land b- lo^ v 1 1  acquire no nev; :ich+ b r  qirnjdy doing 
what c r q - b o d y  :lc',,, its hc haq a perfect right to do and what 
nobody has any right to oppose. 
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Tie think his IIonor erled in holding tliac the plaintiff' had 
by his lorlg enjog-rnent acquired an easement or r q h t  to have 
the clam kept up, which is  the ground upon which the case was 
put. in reference to vhich  the damage n . a ~  found and to which 
the defcnclant escepicd. We do not feel called upon to decide 
any other point. 

PI.X CL RIAX. Judgment reversed, and v u i i ~ e  cle n o w .  

L'ite I :  V e b a n e  I > .  Patricl;, 46 S. C.. 2 3 ;  I ? z g d n m  v. IJough,  
ib . ,  43 ; Polce l l  v .  Lash, 64 N. C.,  439; Canal C'o. c. Rx~-iritam, 
1i7 X. C., 48. 

JOSEPI1 AREY v. DAI'ID STISI'I1CSSOS. 

A ]~ro~uise of a pdrty that he nil1 settle with another will only take 
,I rlaim out  of the statute ot liniitatioui nhen it clearly appears 
that  tlie pron~ise referrd to th'lt 11:irticul;kr c1,iim. 

APPEIL fro111 the Superior Court of Law of CVIIBERLAX~, a t  
a Special Term in February, 1850, Ellis, J., presiding. 

The action is assumpsit for money paid for the defendant, 
' 

and was brought i n  October. 1839. Pleas, n o n  assumpsit 
( 57 ) and statute of lin~itations. The plaintiff proved that  i n  

1830 he paid to one Murphy the sum of $70 for tlie de- 
fendant;  and he further examined one Jeimings as  a witness, 
who stated that, shnrtly after this suit TT-as brought, he  as in  
Xobile. in Alabun~a i~vhe re  the defendant then resided), and 
received a letter from the plaintiff, ~ r r i t t e n  from Fayetteville, 
in this State, nliich he showed to the defendant, ~ ~ h o  rcad it and 
flew into a pabsioil and wid,  "I will not settle with you; but I 
am going to Fayctterille shortly, and .\till settle v i t h  Xr.  h e y  
himstlf." The n i r n ( ) ~ s  did not produce the letter, and was 
unable to state its contents; but lie said further, that the de- 
fendant and lie had o:hw talk at the tiine, and he thought the 
Murphy claim n n s  mentioned in their conrersation. 

The conrt instructed the jury that  the action was barred, un- 
less it was taken out of the statute of limitations b~ the testimony 
of Jennings : but that if they belicred the words spoken by the de- 
fendanr to Jcnnings rcferred t.1 the claim in snit, they amounted 
to an acknowlecl~~nen+ of it a s  a subis t ing  debt, and the statute 
would not bdr. The inry  found for the plaintiff. and the de- 
frndant appealed fron,  the judgment. 

TT'. TT'i~s'ov for plaintiff. 
St r a n g e  for defendant. 
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REFFIX, C. J. The Court r o u l d  concur in the o p i r ~ i w  give11 
to  he jury, if the contents of the letter to wliich the defendant 
referred suficic11:ly appeared, so as to enable us to see thnt the 
defendant ir.lclided to promise to settle this clailn. The case 
nould then be sii~iilar to that of Smith c.  Leepev ,  32 3. C., 86, 
in whicli the pron~ise was lo settle an nccoulit  hat had been be- 
fore stated a i d  nns  then sl iol~n to the drdendant. Thai circuiu- 
stance defincd and limited the 1arigu:~pe oi tlic pmty,  .O as to 
make it ap1)licable to a certain debt then in  the con- 
te~ilplatilw of the person, and to tlint onlv, 21s in all fair- ( 88 ) 
ness and justice ii should he. I: n a i ,  ill ;ernis, to >ettlc 
the particular debt appearing upon the account before the par- 
tics. But it is entirely otherribe in  he pre-cnl mbe. Sothing 
appears here, cscept tliat a letter from :he ulaintiff to the wit- 
ness was shoxm to t l i ~  defcndant, and 11ie defendant, a f t w  rrad- 
ing it, said he would settle ~ i r h  the defendant. Settle what 1 
Why, it could only he the matter mentioned in that letter. 
What was tha t ?  We are uninformed. I t  is but n hare con- 
jecture that  it niay hare  rclated to this demand; and that is too 
rague to authorize an  inference that  the proniise was in fact to 
pay this very debt. I t  is irriposaible to understand the l a n g u a g ~  
used by the defendant without qome colloquium: for, ('1 mill 
settle with Mr. h e y "  iq in itself senseless. That  is not fur- 
nished here, for the want of a knowledge of the subject of the 
letter. The subsequent part of the testimony of the witness is 
equally unsatisfactory. He could not reniember certainly that  
"the Xurphy  claim," a? he calls it,  mas mentioned in the con- 
versation, though he thought it Ims:  hut he does not fell us 
what was understood by that description, nor does he say what 
mas said in  relation to it,  much less tliat the defendant agreed to 
settle that claim. Such loose languaqe is unfit to go to a jury 
as evidence of a promise to pay a debt for which the party was 
not before bound. I t  lvould ~ i r t n a l l g  take away the protection 
which the Legislature meant to gire against stale demands. 
The present case qeeniq clearly to fall within the rule laid dowi  
in  the prerions ones of Prchles 1.. J l a s o n ,  13  N. C , 367, and 
S'mallu~ood zr. S~na l l~c~ooc l ,  19 X. C.. 330. 

PFR Ccn~~tn r .  Judgment re~ersed .  and a ~ ~ c ? l i t . c ]  d p  . 
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1. 1Jnder our act of Asse~iilily :I 111:111 cannot be held to be n 1)urch:lser 
for a valuable colisideration who gircs for the Iand not  more tlxm 
one-half or two-thirds of the value. 

2 .  dlthoug11 one of the ( l ~ b i s  ins?rtc.d in n deed of trust to secure 
ee~eral  creditors be fraudulent. get the legal title llassrs to him, 
and his sale to a third 13erso11 is ralicl. 

A P P E ~ T ,  from the Superior Court of Law of C r r - ~ r ~ ~ z r ,  at 
Spring Term, 1830, Batfle. J.. presidinq. 

Jowph J .  Rires Jvas srized of a tract of land, ccntaining 
abcilt 170 acres, and on 6 December, 1847, he conveyed it by 
a deed of trust ro Samuel H. C'rutchfield to qecure certain sunis 
of rnonev therein mentioned as due from Rires to sundry per- 
s o n ~  The deed recited that Rives a a s  indebred to Ja3nes Perry  
in the sum cf $302.85, due upon three bonds dated 3 Decembel-, 
1847; also to John  3kPherson in the sum of $44.13, upon a 
bond piwn 8 Xay ,  1847; also to Marsh & Co. in  the sum of 
$38 and interest, on a judrment rendered by a justice of the 
peace; and to Robert Lore in the sum of $16, on a judgment of 
a justice of the peace; and that  he n-as desirous to secure the 
payment of those debts. The deed then purports, in considera- 
tion of the premises and of the sum of $1 paid to Rives by 

Crutchfield, to convey the land in full to Crutchfield, 
( 00 ) upon trust that  if the seT era1 debts should not be paid 

and satisfied on or before 1 January,  1848, the trustee 
should sell the premises a t  auction to the h i ~ h e s t  bidder for 
ready money, and cut of the proceeds pav the debts or  such 
sums as might then he due thereon. The deed Tvas executed by 
Rives and Crutchfield. and was prored on the 6th and regis- 
tered on 7 December, 1847. 

On 18 Dwenibrr, 1847, R i w s  sold and conreved to Harris. 
the lessor of the plaintiff, 100 acre? of land, parcel of the abovc? 
tract, at the pricc of $200. which ISarris thcn paid. Eridence 
was given that thr  same was vo r th  at the time from $300 to 
$ 4 0 ~  

On 33 J ~ n u a r v ,  lS-ls, Clutchfield, in nurwance of the terms 
of the clced. exposed the vhole tract of lnnd for sale to the 
highest bidder. and the defendant became the purchaser a t  tho 
price of $480.50, then paid d o ~ m ,  and took n deed from the 
trustee. Eridencr waq rrirrn that  the mine thereof mas $500 
or $COO 
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The plaintiff alleged that the deed of trust m s  n ~ a d e  TI-ith thr  
fraudulent intent to delay and hinder the creditors of Rives, 
and was therefore roid as against the credirors and the lessor 
of the r~laintiff. I n  sunnort thereof the nlaintiff examined the 

L A  

said Rives as a witness; and he deposed that a large portion of 
the debt to Perry,  mentioned in the deed, m a  nqt oving by him, 
and x a s  inserted by an  arrangement betxeen him and Perry,  
with a v i e ~ r  to save his land or a part of it for the benefit of his 
family;  that  the other debts mentioned in  the deed v7ere just, 
and that  Crutchfield, the trustee, IT-as not aware of the fraudu- 
lent arrangement betn-een the IT-itness and Perrg,  and n7as told 
by them that everything v a s  fair. The plaintiR gave further 
evidence that  just hefore the sale by the trustee a person stated 
to the defendant that the plaintiff had purchased a part 
of the land, but that  he did not think he intended to ( 9 1  ) 
claim it. 

The  counsel for the plaintiff thereupon mored the court to 
instruct the juq- that the deed of trust --as fraudulent and void, 
and that  if the jury believed the ~ri tness,  the defendant had, a t  
the time of the purchase from the trustee, such notice of the 
claim of the lessor of the plaintiff as prevented the defendant 
from acquiring the title bg the sale and deed from the trustee. 
But the court refused the instruction as prayed for, and told 
the jury that, supposing the deed of trust to have been executed 
with the fraudulent intent imputed to it,  pet, if the defendant 
purchased for a fa i r  price and ~ r i thou t  notice of such fraudu- 
lent intent, the title was good; and that  there was no evidence 
that the defendant had notice of the alleged fraudulent intent in 
the execution of the deed. The jury found for the defendant, 
and after judgment the plaintiff appealed. 

Haughton and IT. II. H a p o o d  for plaintiff. 
KO counsel for  defendant. 

RUFFIS, C. J. There seems to have been a singular confn- 
sion of matters, entirely distinct in their nature, in the nicde 
of stating the propositions on the parr vf the plaintiff at the 
trial. Althounh the lessor of the plaintif?" v a s  not a creditor 
and did not claim under a creditor of Rives, but ~va3  a pur- 
chaser from that  person after he had made the deed of trust, yet 
it was insisted for the plaintiff that the deed of trust was fraud- 
ulent and ~ o i d  against the creditors of the maker, and. there- 
fore, was void also as to the lessor of the plaintiff. Nov ,  in the 
first instance, it does not appear that the deed of trust could 
hare  been void as against creditors, since there were no cred- - - 
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itors, as f a r  as we see, but those secured in the deed, and, as to 
them, no fraud can be inferred, as the fund was ample to 

( 92 ) pay them all and produced enough for that purpose, 
eren according to the suins set forth in the deed. I n  the 

next place, it does not follow that  the deed of trust nould be 
void as against Harris, although it might hare  been fraudulent 
as to certain creditors of Rives; for, althouqh the same facts 
which make a deed fraudulent under 13 Eliz., as to creditors, 
maS, generally speaking, render it fraudulent also under 27 
Eliz., as against a purchaser, yet it  is clear that a deed is not 
fraudulent : ~ s  aqaiuqt a purchaser m c d y  because it n a s  so as 
against creditors. Since our act of 18-10, ch. 28, that is so be- 
yond all doubt; for by that  act no 1)erson can be held to be a 
purchaser except he purchase for full T-alue, and nithout notice 
of the prior conreyance, which he impeaches as f rauddent .  
The diqtinction iq very n l a t~ r i a l ,  and its existence probably 
accounts for the effort on the part of the plaintiff to put his 
lessor's claim upon the merits of wpposed creditors of his ren- 
dor and not upon his own merits as a purchaser, since, how- 
e ~ - e r  this might have been deemed a purchase at a f a i r  price, 
according to the old l a x  (F/rllenwider T .  Roberts, 20 S. C., 420), 
it is certain that  under our late act one cannot be held to be "a 
purchaser for the full d u e  who gave not more than one-half 
or two-thirds of the value. His  Honor was, therefore, not only 
right in not giving the directions prayed on the part of the 
plaintiff, but miglit properly hare  told the jury that the deed of 
trust m s  not void as against the lessor of the plaintiff, upon 
the ground that it mas ma& viith an intent to defeat creditors 
of the maker or purchasers from him, inasmuch as the plaintiff 
did not bring his lessor within either of those clacses of persons; 
and therefore the deed of trurt was good aq acainst hini as much 
as against Rives himself. That  consideration d o n e  would halye 
put an  end to the title under which the plaintiff claims, and re- 

quired !he verdict to be rendered for the defendant. 
( 9.3 ) But the Court holds that  the defendant was entitled to 

a verdict upon the other ground. that the legal title vested 
in the trustee, in virtue of the separate trusts in favor of the 
several rcal creditors secured in the deed, according to the prin- 
ciple laid d o ~ m  in the recent case of Rrannock v. Brannock, 32 
S. C., 423, there being no imputation of collusion betveen them 
or the trustee and the other parties, Rives and Perry. That  
case shows that ,  whatever relief Harr is  might have in another 
forum, out of the fund applicable to the debt of Pe r ry  under 
the deed, by reason of the fraud and illegality of the trust for  
that  debt, yet the title of the trustee m s  not thereby avoided a t  
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law. Consequently, the conr-eyarice of the trustee to the deferid- 
ant niust like~r-iw be effectual a t  larv. Of course. the defendant's 
purchase could not be affected by notice of the claiiil of Harris, 
if there had been the most direct and sufficien: eridence of no- 
tice, iriaslnuch as the title of Harr is  ~ v a s  intrinsically defective, 
being posterior to the decd of trust and no: for full value. and 
con~equrnily notice of it could not inipart to i t  new ~n l id i ty .  

PER CI~IIIAI:. Judgment affirmed. 

Citetl: S f m r  2'. Xarshall, 52 S. C., 303; Mo,ris 2 % .  Pca~mn,  
79 N. C., 258, 262 ;  Sn: age  2%. Knight, 92 N. C.. 500; -4brrnatlzy 
2.. 11. R., 150 K. C., 107. 

H E S R T  13. SJIALL v. IIARJIAS EASOS. 

An overseer of n 1)ublic rond has no right, at his discretion, to widen 
thr rond. This c:rn only he done by a jury under the direction 
of the County Court. 

I ~ P P E . ~ L  from the Superior Court of Law of BEAUFORT, a t  
Special Tern1 in January ,  Battle, J., presiding. 

The plaintiff lTas the orerseer of "a public road leading from 
Singleton's to the town of J\Tashingtoa," in Beaufort County, 
and this is a warrant by him for the penalty giren by section 
10 of the Revised Statutes, ch. 10-1, for  neglecting to send a 
hand to T V O ~ ~  on the road. On the tr ial  in the Superior Court, 
on nil dehet pleaded, the case mas this:  The defendant carried 
his hands to the road at the time appointed, and found the plain- 
tiff engaged in cutting and grubbing bushes on each side of the 
road, so as to widen it from t~venty to thirty or thirty-five feet. 
H e  then inquired of the plaintiff ~ ~ h e t h e r  he intended to nlalte 
the road that ~ v i d t h  all the v a y  to Washington, and the plaintiff 
told hini he did. Thereupon the defendant stated t o  the plain- 
tiff that he m s  willing his hands shouId remain and work on 
the road to the rvidth of twenty feet, but that they should not 
work outside thereof, to the greater width of thir ty or thirty- 
five feet. Fo r  that  refusal and failure thi.; suit was broucht. 

The counsel for  thc defendant insisted that  the plaintiff had 
no right to require the hands to clear the land or do work 
to a greater v i d t h  than the road then was, for  the pur- ( 95 ) 
pose of widening it to the extent mentioned, and there- 
fore that  the defendant did not become liable to the penalty by 
refusing to work for that  purpose. But the court instructed the 
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jury that the orerscer had a discretionary polrer to make the 
road of greater width than tlventy feet, when he deemed it nee- 
w a r y ,  and therefore that  the plaintiff had the right to widen ' 
his road to the dimensions mentioned, and was, consequently, 
entitled to recover. From a verdict and judgment against him 
the defendant appealed. 

S o  counsel for plaintiff. 
Biggs for defendant. 

RUFFIX, C. J. I n  section 14 of the statute concerning roads 
it is enacted that '(all roads laid off under the provisions of the 
act shall be deemed public roads, and shall be a t  least twenty 
feet widev--with other provisions, that  where the overseer may 
deem it expedient to make causeways they shall be a t  least four- 
teen feet vide, and the earth be taken equally from each side to 
cover them, and that the overseers shall have all stumps and 
runners cut and completely cleared for the ~ r i d t h  of sixteen feet 
in the center of the h ighwap.  The enactment, therefore, is 
positire that roads must be laid out so as to be twenty feet n-ide; 
and from the terms, "at the least." it folloxvs that  the n~ id th  of 
the road may be more, not less, and that twenty feet is to be the 
minimum. A provision for roads of greater dimensions than 
the minimum mentioned is most reasonable, as the great high- 
ways of the country and those near large towns ought to be of 
more spacious dimensions tlian such as are less used. The ques- 
tion, homerer, on which the case turns is, by whom and in x h a t  

manner the v-idth of a road is to be determined. 
( 96 ) There seems to be strong and decisire objections to 

leal-ing it to the discretion of the overseer. T h a t  is the 
public road ought not to be varying and uncertain, but deter- 
niinately fixed in sonle authentic manner. That  is requisite, as 
 ell in order to ascertain the quantity of land which the public 
appropriates to its use, and the measure of compensation to the 
proprietors, as to determine the powers and duties of the orer- 
seer and the hands. An orerseer, for example, is liable to in- 
dictment for suffering nnr- parr of his road to be out of repair. 
But when a road has beell laid off b r  a jury twenty feet wide 
and opened accordii1,rrlv. it  could not be maintained that, be- 
cnuqe an  orerseer qho~dd clear ten feet on csch side, he thereby 
leqdly took the additional land from the owner and conrertcd 
it into highxmv and subjected himself and his successors to pros- 
ecution for not keepins the additirn, as 1 ~ 1 1  as the original 
road itself, in repair. And it would seem clcar that  the over- 
seer could not compel his hands to work on any  place unless he 
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could be indicted for not clearing or repairing the same place 
as a part  of the public highway. Besides, a discretion to en- 
large from time to time i l l r  olves also a like discretion to dimin- 
ish the dimensions of the road;  and the latter clearly could not 
be tolerated, since it would put it in the power of the overseers 
to contract a road, though it lead to a great market town and 
had been laid off thirty or forty feet vide,  as required by the 
public convenience. I t  is plain, therefore, that it  would not be 
fit to invest overseers of the roads with a discretion so arhitrarj  
and fluctuating, and one wliich might practically produce so 
many mischiefs. Accordingly, upon recurring to the statute on 
this subject, it  is  found that  it does not rest such a discretion 
in the overseer, and that its provisions require the track of the 
road, necessarily including its dimensions, to he judicially estab- 
lished. The first and second sections give power to the County 
Court to order the lapicg out of public roads where nec- 
essary; and the fourth section enacts that  "all roads to ( 97 ) 
be hereafter laid out shall be laid out by a jury of free- 
holders-which laying out, and such damage as private persons 
may sustain, shall be doue and ascertained by the jury on oath." 
The terms, "lay out the road" and "lay off the road," import 
that  the jury should not only fix the course of the road, as pass- 
ing particular points, but also designate it,  after the manner of 
a survey, by its lines-in other words, lay down the whole 
gronnd corered by the road, or  specify its width. Fo r  when i t  
is  said that  every road shall be laid out by a jury, and shall be 
so laid out as to be at least tv-enty feet wide, it  is made the duty 
of the jury, upon their o v n  judgment or under the order of the 
court, to lay it out of that or such greater ~ ~ i d t h  as to the court 
or  jury may stern fit. The inquisi~ion,  being returned and 
sallctioned by the court, concludes the c~e raee r  and hands, as it 
does the rest of [he  community. I t  is  iuppoqed not to be com- 
mon for the jury to specify thc n id th  of the road, so that it can 
bc seen on the far(. of the report ; and tlie urual course is to stake 
or otherwiqe d(4qnate  the ground hy niarlrs, and refrr  to tllern 
in the report, so as to ~ n n b l e  the orcr-eer to ideniifp the ill- 
tcnded track of ~ l l c  road and open if nccorrli~igly. The nppro- 
priation of tlmi line of r o d ,  b ~ -  opcmilie arid uqin? it as such. 
would s u h ~ c ~ p c n t l p  eufficientlv cktahliph it to he the t r w  lint> 
as laid out by the jnrv, and con.titute i h ~  public road. But i f  
the inqui4tion qhonld onlit thc ~ r i d t h  jt nouid not f o l l o ~ ~  tha: 
it wx void; but the road w u l d  br eqtabliqhcd p i  odered  bv the 
court and relmr:cd bv the jurv, and be d e ~ l n r d  of the wid111 of 
twenty f e d  ?1nriq the yrmrribed l i n ~ ,  cinw i t  tmist. hv law. be 
of that  width a t  all events, and there is no other limit in par- 
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t i c d r r  to vhich  it can bc carried. The proceedings by nhich  
this road n a s  laid out n-ere not given in eridence, and probably 
n7ere nr,t necessary. The exception states it es a. fact that  it was 

a public road. I t  is taken, therefore, to have been duly 
( 98 ) laid off b~ a jury, and, upon the grounds mentioned, to 

have been laid o f i  t~venty  feet wide. Indeed, it is ap- 
parent, froln the statcrient of the facts and the form of the 
prayer for the inct~ucfions,  that probably fr'r a lony time and 
up to the period of thiq controversy i t  had been used and worked 
on as a road of that v id th .  TO that extent the defendant was 
hound and TT i l h g  to ~r-orl; in repairin? it ; hut the n l  ersew did 
no' w j ~ l i  that. and insisted on cmployinq him in extendin? the 
road froni its oriqiilal v id ih  of tventy  feet to thirty-fire feet. 
That  lie had no right to do: and, as the defendant, was only 
bo~mcl t?  ~ o r l i  the p ~ ~ h l i c  road, he incurred no penaltr  by re- 
fusing to  nork  on what n-a; not a part of the road. I t  may be 
ca;d that the public conr-wience map require that a road, thongh 
snficient for public use< v,hm laid off. shonld be made nider 
than t u ~ n t y  feet ; vhich is certainly true. But when a necessity 
of that  kind ariws. application inust be made t o  the court and 
a i u r r  ordcrcd to lay it off again. of the requisite dimensions. 
,In overseer ought not to be allov-ed of his ovTn head to eiicroach 
on p r i n t e  right or to diniinish his on-n reyxmsibilities bv en- 
larging or lessening a ;,ul~lic hirrhx-ay as lczallp established. 

PER CTRIAAI. Judgment reversed, and  eni ire n o w .  

1 a\, venilt,~. by contract for tho w 1 ~  of a trnct of lanlc. t a n  maintain 
an action upon the bond for title. nithont hn~ing m n d ~  a yay- 
inent or tender of the nhole of the 1)nrtlinxr Inonry, nhm,  by a 
sille of the property, i~ iq  1,nt out of the power of the vendor to 
n~ake the conTe3ance :it the time the vr.nclec has n richt to call 
for it. 

2. .\ad it makes no difference n!iether the rrador himself hay made 
t l l ~  conveyance or IT hethcr it lins been made by a sheriff under 
process of Inw. 

3. In such :I care. thc Ineasure of ilnlnnyr is tlic difference betn--11 
the real vnlw of tlic property at tllc tinic of  the Dretic.11 and the 
amount of the purchase money renlni!~i!?r: unpaid. 

~ P P E A L  froni the Superior Court of h w  of BERTIE. at Fall  
Term, 1849. Manly, J., presiding. 

80 
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Smith and X o o r e  for plaintiff. 
Rragg for defendant. 

PEARSOIT, J. 011 1 January,  1841. the plaintiff purchased of 
one Sutton "the ton.11 lot, house and furniture" in the tonm of 
W i ~ d a o r ,  at the price of $8,000, and to secure the yaynlent thereof 
executed three notes for $3,666 each. falling due on ! January,  
3842, '43, '44, aud draning interest from date, and on that day 
mas let into possession. At the same time Sutton, v i t h  the dc- 
fendant as his \urety, executed to the plaintiff a penal bond in 
the sum of $10,000. The condition, after reciting the contract, 
the es~cut ion  of notes for the p r c h a s e  moneg, and that the 
plaintiff m7as let into possession, but that the title was to be held 
by Sutton as a further security for the purchase nloney, is ill 
these words: "Now, if the said Sichols, or any other person for 
him, shall d l  and truly Imp ;he purchase money, and 
the said Sutton thereafter, u~ron being requested. sllall (100) 
refuse to execute a good and suf?icient deed. 77-ill1 coxe- 
nants of seizin and varrantl- ,  to the said Xiclrols, his heirs and 
assignr, for lhe xbove-lncntioned properfy, then thc obligation 
to be in full force; otherwise, to be void." 

The action n a s  comn:enced in Xarch,  3848, and is for x 
breach of this bond. The breach assigned is that on 8 Nay, 
1843, the lot. house and furniture wcrc sold by the sheriff under 
executions against Sutton issuing upon sundry jltdgnlents ren- 
dered against him at S u ~ u s i  Term. 1842, oi the County Court 
of Beriie; by reason of nhicll qale the said Sutton 7vas disabled, 
and so continued until his death, and his hrirs  and administra- 
tor have eTer sincp been disabled and i n c n m 5 1 ~  to convey the 
property, according to the true intent and nleaning of the bond. 
The declaration has several counts, setting out the breach in 
different n-am. 

I t  Iras admitted that thc sheriff sold {he  propcrtv and madc 
a deed to the p;uchn;er, who evicted the plaintiff in March, 
1845. In January  and IJ~b1-n<1ry, 1841. the plaintiff ~tlade pag- 
menis an~ounting to v6.55?.78. Sutton died in December, 1843, 
intestate and insolrent, lcnriny scrrral infants his heirs. The 
valuc of the proprriy at the time of the .ale b r  the sheriff n-as 
$2,500. I t  T i m  a1.o ;tdn~itted that the plaintiff had not tendered 
to p q  the balance of the purchase money; nnd in dnquqt, 18-11, 
he conrcred his intereqt ill the lot. house and furniture. in trust, 
to sccnre certain of his cxrlitors, whose debts 411 rewain un- 
paid. 

,Znd it v a s  agreed that if his Honor was of opinion that the 
action could not be mnintairred, a nonnlit ~ h o u l d  be entered; 

33--6 '31 
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othernise, judgment to be entered for the penalty of the bond, 
to be discharged by the payment of $8,060.25, if his Honor 

should be of the opinion that the proper measure of dam- 
(101) aTe was the anlount which had been paid by the plaintiff, 

less the rent of the property, n-hile the plaintiff was i n  
possession ffro:n 1 January,  1941, to 8 Nay,  1843, the date of 
the sheriff's sale) ; or of the sun? of $20i.80, with interest from 
6 JIay,  1848, if his Honor was of opin im that the proper meas- 
ure of damage mas the difference bet~wen the value of the prop- 
erty at the time of the sheriff's sale and the balance of the pur- 
chase  none remaining unpaid n-ith interest; or  of sixpence, if 
his Honor n7aq of opinion that rhe plaintiff was onla entitled to 
nominal damage. 

EIis Honor m s  of opinion that the action could not be main- 
tained. A nonwit  was entered, and the plaintiff appealed. 

TKO questions are presented. Can a rendee, ~vithout making 
a tender of the balance of the purchase monev, maintain an  
action upon a bond for title, on the ground that  by a sale of the 
property it is put out of the power of the vendor to make the 
conveyance a t  the time the rendee has a right to call for it 

Lcuelock v. F~a?tX-lin,  55 E. C. L., 372; Rondel 1 % .  P a ~ s o n s ,  
10 Each., 3 5 9 ;  Coke on Littleton, 221, and the other authorities 
cited by the plaintiff's counsel, fully support the position for 
which he contends. I n  Loz~elock c. Frnnlclii~ the defendant had 
put the plaintiff in possession of the house, a t  a n  annual rent, 
and had agreed to convey the aholute  interest to him a t  any  
time viithin seven pears on payment by him, a t  any time during 
the seven years, of the sum of $1,406. The drfendant, during 
the seven years, sold and conveyed the premises tu a third per- 
son. and the action mas broucht before the expiration of the 
seren pears and without a tender of the $1,406. The Court held 
that the de fcnhn t  h ~ d  brolicn hi< contract making the con- 
x p n c e .  and that the action could bc maintained vithout a ten- 
der ;  for, a ?  the defendant had put i t  out of his pov7t.r to make 

the conrevance, a performanec on the part  of the plain- 
(102) tiff r a q  disnenqed m-ith, and i'r ~ o u l d  hare  been a "vain 

and fooli?hn thine to make thc tender. 
Tn that caqe the action TVRS b r ~ u q h t  before the expiration of 

the v r c n  years;  and it mas urred that there v-aq no breach, 
for the defendant miqh t  recapncitate himself to make the con- 
rexTance bv purchaqinq back the property before the tinie ran  
out: but the Court held that there mas a breach, for  the defcnd- 
ant had incapacitated hinisclf q L  thc r c rp  time wl2r.n he might 
b- callpd on and shouId he reaclv. 

Tn this case, from the terms of the bond, 77-e think that the 
82 
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plaintiff was at liberty to pay the money at any time and call 
for a title before his last note became duc: for the credit was 
given for his benefit, and he might waive it and pay sooner and 
stop interest; and the defendant was to convey upon the pay- 
ment of tlle purchase money, for which purpose alone the title 
was retained. This action was not brought anti1 the last note 
fell due; and, admitting that the defendant might have recapaci- 
tated himself by a repurchase before that time, it is sufficient 
to say he failed to do so, and was incapacitated at  a time when 
he "might be called on and should be ready." 

The defendant's counsel, admitting the general principle, in- 
sisted that this case did not come within it, on three grounds: 
1. The plaintiff, before the sheriff's sale, had conveyed all of 
his interest in the property to a trustee, who had a right to call 
for the title. The answer is: the legal interest of the plaintiff 
in this bond still continues. Whether he carries on this action 
for his own use or for the use of another, is beside the case. 
This Court must act upon legal rights, and has no concern with 
eauities. 
- 1- 

2. I t  does not appear that the plaintiff was able to pay the 
balance of the purchase money on the day it fell due, and it is 
to be inferred, from his making an assignment to pay the 
debts which are still unuaid. that he was not. So he first (103) 

1 ,  \ ,  

became incapacitated, and has no right to complain that 
the defendant was afterwards equally unfortunate. This objec- 
tion is fully met in Loceloclc v. Franlclin, supra. The plain- 
tiff was not bound to pay until his last note fell due. The de- 
fendant was bound to convey sooner, if the money had been ten- 
dered; and as he was incapacitated from doing so, a perform- 
ance on the part of the plaintiff is dispensed with, and the 
inquiry whether the plaintiff would hace been able to pay the 
balance of the money is precluded. 

3. The incapacity was not caused by the act of the defendant, 
but by the act of law. The sheriff's sale was in "invitunz" on 
the defendant's part. Several cases were cited, which show that 
conditions not to assign or uriderlet leases were not broken by 
an assiprlient under the bankrupt and insohent laws. Those 
cases are all put upon a strict construction of the ternis of the 
condition; and it is admitted by them that if the terms of the 
conditiun are made broad enough lo include assignments by 
force of the laws referred to, such an assignment mould be a 
breach, although nmdc by an act of law and in "invitum." I n  
our case the terms are broad enough. The defendant is to con- 
vey on p a p e n t  of the purchase money. I t  makes no difference, 
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so f a r  as roncems the plaintiff, whether the inability is caused 
by a conreyance rilade by the defendant or the sheriff, to pay 
his debts. 

The  second question is r1.s to the measure of damage. 
We cannot yield our asscnt to the position assinned by the 

plaintiff, that he has a right in this action against one of the 
obligees fcr  a breach of a bond for title, to recover as damages 
the amount of the purchase money, which had been paid in the 
same way as if the plaintiff had repudiated the contract and 

sued the rendor for money "had and received to his use." 
(104) I11 this action the plaintiff does not repudiate the con- 

tract, but seeks to recorer compensation in darnage for 
its nonperforniance; and thr, question is, What damage has he 
suffered? What sunl will put him in as good a condition as if 
the contract had been pcrfori~ied? I n  that event, he would have 
got a property which is worth $2,500, hut he would ha re  been 
forccd to pay the balance of the purchase money and interest. 
H e  lias not paid this latter amount, and his damage is the differ- 
ence between illat  sun^ and the value of the property; which, by 
the case agreed, is  $207.80, with intcrert from 8 May, 1843. 
This gives the plaintiff his redress a t  law, by compensation in  
danlagcs, which 11c lias elected to pursue as his remedy. H e  had 
the right to file a bill in equity for a specific performance, and 
the decree would lmre been for a conveyance of the property, 
upon his paying the balance of the purchase woney, with in- 
terest. H e  would not ha re  been entitled to a decree for the 
anlouilt of the purchasr money which he had paid ;  and there 
is no prinriplc upon which he ran recorer. it  in this action upon 
the bond. 

The only differelice betncc-n his reilic>dy ai  law and in equity 
upon the contract is  that  in the one count he gets the property 
by paying for i t ;  i n  the other he gets coinpensation in damages, 
which is the difference between the value of the property and 
the aniounl of the purchase money remaining unpaid. 

Our  attention was called to the fact that  in the action for a 
breach of a corenant of quiet enjoyment the measure of dam- 
age i~ the price paid for the land, whirh is takcn, as between the 
parties, to he the true ra lue ;  and i t  mas urged that  $8,000 should 
be taken as the ra lue  in this case. and not $2,500, which is  ad- 
mitted to be the real d u e  a t  the time of the breach. 

The analogy does not sustain the position for which i t  
(105) was inroked, because the rule of damage in that  action is 

fonnded on peculiar reasons. The corenant of quiet en- 
joyment is a substitute for  the old w a l  warranty,  the remedy 
npon which was by ~youcher; and if the demandant recovered, 
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the te~lant liad judgliieiit against the vouc'riee for other lands of 
eaual value. This reinedv could only be used in real actions. 
wilere the 1~1w.l was den&lded. ~ f t &  the action of ejectment 
took the place of thosc actions, the courts, to give effect to the 
warr:uity, were obliged to construe it into a covenant of quiet 
enjoyinent, but allowed tlie new action to retain soine of the 
peculiarities of the renlcdy for which it was substituted-anlong 
others, that of considcring the price as the rule of damage in 
lieu of "other land of equal value." 1Villia1,ts 1 , .  I l e e ~ c u n ,  13 
N .  C., 483. 

There is nothing peculiar ill the present action; and the gen- 
eral principle applies, that the plaintiff shall recover coinpen- 
sation for the injury wllicli lie lias sustained. 

The judgnieiit of the court below must be rerersed, and judg- 
ment be entered for the plaintiff for $10,000, to be discharged . 
by the payment of the sun1 of $207.80, with interest from 8 
May. 1843, according to the case agreed. 

PER CURIAM. Judgment accordingly. 

Pitecl: F r e e m a n  L'. J lebane ,  55 K. C., 46; Buflcin v. B a i r d ,  
73 N .  C., 291; Dunn v. Tiller?!, 79 N .  C., 500; Pend le ton  v. 
D a l t o ~ l .  92 N .  C., 191; s i i ~ i t h  1 1 .  I n g r a m ,  130 N .  C., 103; L e R o y  
v. J a c o b o s h j ,  136 N.  C., 4,58. 

The owner of land injured by the erection of n mill, who has pro- 
ceeded by petition, under which the annual damage assessed is 
:IS high as $20, and who hns t:iBen judjililer~t for and received 
t h ~  dnm:lge for the whole fire years. callnot maintain an action 
on the cme. brought after the expiration of the fire ymrs, mitli- 
out having ngain nsc.ert:~ined the :11nln:11 ri;ini:lse by ])roceediiiq 
under :I second petition. 

,-\PPE.\I, from the Superior Court of Law of G R A N V I I . ~ , ~ ,  at 
Fall  Ttrlll, 1848, C a l t l ~ w l l ,  ,J.. presiding. 

Giliiarrr and f: i .al/nm for plaintiff. 
IT. 11'. 12liller. M c R a c .  7'. ll. T~wrablc  and [I7. H.  Ha!lwoorl 

for defendant. 

Pr_..insoiv, J .  111 1835 one Taylor filed a petition against the 
dcfeudant, under the. act of 1809, to recover damages for tlw 

8.3 
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injury done to his mill and premiqes by the pondinp back of 
water by the nlilldam of the defendant, so as to obqtruct fhe 
plaintiff's wheel and otherwise injure his prenlises: and in 1888 
a verdict lvas returned in his faror, assessing the ann~lal dam- 
ages at the sum of $20, and a judgment n-as thereupon rendered 
for the sun1 of $20, annually for five years. conimencing in 
August, 1834. I t  was admitted that the defendant had satisfied 
this judgment, and paid the last installment in August, 1530. 

I n  1811 Taylor .old his mill and land to the plaintiff, who 
commenced this action on the ease in 1845. 

The defendant insisted that the action could not be main- 
tained, as Taylor had received the damages for the five 

(107) years, and the plaintiff had not proceeded by petition to 
ascertain thc annual amount of damage done to him. 

His  Honor decided that the action could not be maintained. 
I t  is clear that the plaintiff, as assignee, "stands in the shoes" 

of Taylor, and is entitled to his right to sue, so far  as it is 
affected by the statute. "The right runs with the estate," like 
certain covenants which follow the estate as incidents. 

The broad question, then, is presented, Can the owner of 
land, injured by the erection of a mill, who has proceeded by 
petition, under which the annual damage assessed is as high as 
$20, and who has taken judgment for and received the damage 
for the whole fiae pears, maintain an action on the case, brought 
after the expiration of the five years, without having again 
ascertained the annual damage by proceeding under a second 
petition ? We think, by a proper construction of the statute. he 
cannot. 

At common law one whose land was injured to the smallcst 
amount had i t  in his power to issue a new writ erery day, and 
Tvas entitled to recaver at  least nominal damages in every one 
of his actions. This mould carry costs, and he could break 
down his adversary, not by the amount of damages, but by the 
amount of costs. 

The act of 1809 T i m  passed to remedy this evil, in favor of 
the persons erecting mills, and the controlling i d r n  of that stat- 
ute is to prevent an action on the case from being brought 
against the owner of a mill unless i t  be first ascertained, bv 
verdict of a jury, that the annual damage, during thr  time for 
which such action is  to be brought ,  amounts to $20 at the least. 

To effect this purpose the verdict is made binding for five 
gears. I f  the annual damage is less than $20, the action cannot 
be brought. But if it is as high as $20, the action is allowed; 

and in that went the verdict and judgment thereon are 
(108) only binding for the year's damage preceding the filing 
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of the petition. So that when the action is brought it is for 
injury done during the four years as to which it has been ascer- 
tained that the annual damage is as high as $20. 

But suppose instead of taking one year's damage and then 
bringing his action, the party receives the whole damage and 
brings his action after the expiration of the fire years. H e  
cannot declare for the injury done during tlie four years, be- 
cause he has been satisfied for that. He  liiust therefore declare 
for the injury done afterwards-that is, during a time as to 
which the verdict is not binding. and during which it is not 

'd, " 
ascertained whether the annual damage amounts to more or less 
than $20, which would be a plain violation of the controlling 
idea of the statute. 

The correctness of this construction is confirmed by this addi- 
tional consideration. When tlie action is brought the statute 
contemplates that the plaintiff shall receive the annual damage 
for one year only. Now, if he receives the damage for the 
whole five years, he has, by his own act, made it possible for 
this provision of the statute to take effect, and has no right, 
against the very words of the statute, to receive the damage for 
the whole five years, and bring his action also. 

As an argument against this construction, i t  was insisted for 
the ~laintifl '  that if the proceedings under the petition pended 
for more than five years, as is not infrequently the c ~ s e ,  the 
action could not be brought without another petition, which 
might also be protracted for more than five years, and so the 
action would be wholly defeated. There is more plausibility 
than force in this argument. For, consistently with this con- 
struction, the action can be brought after the expiration of the 
five years, supposing the procecdinq to hare pendcd that long, 
and the injury sued for is the damage done during the 
four years as to which the annual damage has been ascer- (109) 
tained. I f  the plaintiff is allowed to add the time from 
the expiration of the four years to the issuing of the writ. as to 
which the damage has not been ascertained, i t  is n d-p 0 artlire 
froin tho principle of the statute, made nccessarg by the action 
of the courts. But it is not such an absolute and total depa-r- 
ture from it a.: thr plaintiff asks to be allowed to make when 
he seeks to recover for a time as to no part of vhich the dam- 
age has been ascertained in the manner required by the stntute, 
and the necessity for ~vhich is the effect, not of the .low action 
of the courts, but of his own act in receiving satisfactio~~ for 
the whole time. 

I t  is a condition p r e c ~ d e n f  to the action that the annual dnm- 
age, during the time for which i t  is brought, shall be first ascer- 
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tailled to be as high as $20. This action is for damage bctween 
1841 and 1845, and there is no tclling whether the annual dam- 
age during this time was as much as $20. Nany changes have 
taken place since the rendition of the verdict in 1838, and the 
fact has not been ascertained in the mode required by the stat- 
ute. The plaintiff's case is not within its words or its meaning, 
I f  he can maintain this action, he can maintain fifty more, and 
break the defendant down with costs; for there is no pro~ision 
that a nonsuit shall be entered or that the plainti4 s11all not 
recover costs. if i t  turns out on trial that the annual damage 
is less than $20. The protection intended to be given to the 
owners of mills can only be secured to thein by the coilstruction 
we hare adopted. 

The judgment of the court below niust be reversed. and thcre 
must be a cenire dc novo. 

PER CITRIAJ~. Judgment reversed, and 17enir c cie IZOIV. 

C i t d :  I l 4 c I n t i 1 ~  n. R. R.. 67 N. C., 279 ;  ,101ws 1,. Pomrs.. 
130 N. C., 453. 

TIIE STATE ON THE KELATIOIY OF L E M ~ E L  WILLIAMS ET AL. V. 

WILLIAM BRITTOS'S L l ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ET AL. 

The nest of Itin caimot maintaiu an :~c.tion oil the administration bond. 
after the death of the adininistrator, hecause he failed to talrr 
into his possession and distribute c ~ r t a i n  negroes to which his 
intestate was entitled. These negroes pass to the adininistrntor 
tlc 6onis ~ r o ~ t ,  :u~d are to br by hi111 distributed. 

APPEAL from the Superior Court of Law of BEETIE, at  Spring 
Tern,  1850, Ellis, J., presiding. 

This was an action of debt on a bond executed by William 
Britton, with the defendants as his sureties, upon his obtainin? 
letters of administration upon the estate of one IIodgcs Rarrcl. 
The breach assigned was that Britton wrongfully delivered the 
slaves to the widow, instead of making distribution of them 
among the next of kin of the intestate. 

I t  was in exlidenre that Hodges Harrel died in J:lnnnry, 1838, 
and at the ensning February term of the Court r,f Pleas and 
Quarter Sessions of Bertie County letters of administration 
were committed to William Britton, who gave the bond upon 
whic~h this suit is bronpht. I t  was prored that the n-ives of 
Williams and Cos were the children of the intestate, and the 
other relators mere the children of another daughter by the 
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same mother; and they, u i th  the widow and her children, were 
the only persons who were entitled to distribution of the cstate 
of I-Iarrel. A negro, Lucy, was bequeathed by John Acre to 
his daughter, Patience Harrel, wife of the said Hodges 
Harrel, in 1614, which negro was delirered by the execu- (111) 
tor of Acre to H o d g ~ s  Harrel. Lucy had a child by the 
name of Ann, who is now thc mother of fire children. These 
negroes were in the possession of Harrel at his dent!l, n11d con- 
tinued anlong his assets when Britton became his administrator. 
I t  was proved that I-IarreI sometimes threatened to sell these 
negroes; a t  other times he spoke of them as belonging to his 
wife, and expressed a wish to sell them, if his vifc \iould ah ' ~ v e e  
to it, as he thought i t  was hard lie should have to r ~ i s e  negroes 
for other persons. Britton, after hc administercd upon the 
ertate of Harrel. never took the ncgroes into his posrcssion, but 
let them remain in the possession of the widow. At the time 
of the sale of the perishable part of the estate of Harrcl, which 
took place shortly after his qualification, Britton said he should 
have nothing to do with the negroes, as they, under the will of 
John Acre, belonged to the widow for life. Britton died in 
1845, having, before his death, settled the estate of Harrel. 

His Honor, Judge  El l is ,  intimating the opinion, upon the 
foregoing statement of facts, that the action could not be rnain- 
taincd, the plaintiffs, in submission thereto, suffered a nonsuit. 

Rule for a new trial. Rule discharged. Judgment and 
appeal. 

Eragg for plaintiff. 
-1.  Afoore for defendant. 

PEARSON, J. The only question presented in this case is, 
Can the next of kin maintain an action on the administration 
bond, after the death of the administrator, because he failed to 
take into his possession and distribute certain negr0c.s to which 
his intestate was entitled& 

1 5 s  Honor was of opinion that the action could not bc (112) 
maintained, and we fnlly concur with him. 

Tnqlor v. Brooks, 20 N.  C., 273 ; Bnldzoin 11. .Tohnson, 30 
N.  C., 381, and Spntill 1%. .Johnston, ih.. 397, are i n  point and 
scttlc thc question. 

The name "ciclnt i n ix tmtor  de bonis non" explains itself. That 
o f i c ~ r  is to take chnrgc of all the estate xi~hic-h has not been 
administered, and is to finish whatever has been left undone by 
the first administrator. Assets arc adrninistcred by taking them 
into possession and paying them over to creditors, or to the 
next of kin, in the course of distribution. Both acts must con- 

sn 
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cur before the goods can be said to have been administered. I n  
regard to the negroes, which are the subject of controversy i n  
this suit, neither act has been done, and they are, to all intents 
and purposes, unadminis tered.  

PER CURIAM. Judgment affirmed. 

Ci ted:  Spencer  v .  Moore, post, 163 ; Ferebee v. Barctw, 34 I\T. 
C., 65; Davidson  v .  Po t t s ,  42 K. C., 274; D u k e  v. Ferebee, 52 
N. C., 11;  S t r i ck land  v. d l u r p h y ,  ib., 245; L a t t a  v. Russ ,  53 
N. C., 113; G o o d m a n  v. Goodman,  72 N.  C., 509, 10; Lansdell  
v .  Wins tead ,  76 N. C., 369; Hanz v. X o m e g a y ,  85 N .  C., 122. 

A person who, on the day of or previous to : ~ n  election, furnished 
liquor, either at the request of a candidnte or any other person, 
with n brlief that such furnishing of liquor is for the purpose 
of influcricinq the electors, cannot recover his account aeainst the 
person ordwing the supplies, because the contract is against good 
morals and the purity of elections, and because such conduct is 
prohibited by our statute-law. 

APPEAL from the Superior Court of Law of CUBRITUCR, at  
Spring Term, 1850, Ell is ,  ,T., presiding. 

(113) This lvas an acticn of assumpsi t  upon an account. 
The plaintiff mas introduced as a witness under the 

book-debt law, and testified that in the summer of 1849 the de- 
fendant way a candidate for the office of Superior Court clerk 
for the county of Currituck, and that the plaintiff retailed 
spirituous liquors in the said county; that the defendant, dur- 
in? the canrass between himself and the present incumbent, 
req~~esied chf the plaintiff repeatedly to let him hare and to fur- 
nish his friends, ulpon public occasiops, what liquor and other 
articles in the said account enumerated, by the small measure 
or othermi~e, they might desire; that, upon the call of Mr. 
Asbee, prcvions to the clection day, for liquor and other articles 
for himsclf and friends in the election, he set out accordingly 
as he or they may have requested. At other limes, when the 
defenc?ant was not present, according to a prer~ious understand- 
ing with tlw defendant, and upon thc call of his friends in  
the ~lertion, he furnished them with liquor, m d  all of which 
was drunk on public grounds at public gatherinq places; and 
the plaintiff had eneagements of the like kind with other candi- 
datw during the said election year, and under the said engage- 
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ments furnished them and their friends with liquor in the like 
way; that the plaintiff furnished to a11 persons indiscriminately, 
who called upon him in the names of the candidates, liquor, etc., 
under the arrangement aforesaid, both before the election and 
on the day thereof. 

The nlaintiff further swore that he did not deal out the 
liquor, etc., as above stated, with any design of influencing the 
election, and did not vote for the defendant. The plaintiff here 
closed his casc; and the defendant insisted that the plaintiff was 
not entitled to recover, because the contract lvas against good 
morals and therefore void, upon the ground that treating a t  
elections was prohibited by statute and a penalty annexed. 

The defendant then insisted that treating at elections 
was prohibited by lam, a penalty being attached thereto, (114) 
and requested his Honor to charge the jury, if the de- 
fendant's object was to influence votes at  the election, and the 
plaintiff knew it, then the plaintiff could not recover. 

The presiding judge instructed the jury that if they believed 
the testimony, the plaintiff was entitled to recover. 

The jury returned a verdict for the plaintiff, upon which 
judgment was given. Rule for a new trial granted and dis- 
charged. Xppcal to the Supreme Court prayed and granted. 

H.  B u r g w y n  for plaintiff. 
J o r d a n  for defendant. 

N a s ~ ,  J. I n  1801 the Legislature passed an act to punish the 
crime of bribery at elections. Rev. St., ch. 52, see. 23. The pre- 
ceding section of the act makes it highly penal for any person 
who is a candidate for a seat in the Legislature to give, either 
directly or indirectly, any money, gift, gratuity or reward, etc., 
in order to be elected, and embraces all persons who shall do 
either of the acts "to procure any other person to be elected." 
The penalty is a forfeiture of $400. Section 23 forbids t reat ing 
with either meat or liquor, on a n y  day-of ~ l e c t i o n  or o n  a n y  da,y 
previous t h ~ r p t o ,  with intent to influence the election, under the 
penalty of $200. Section 22 of the act of 1836 is taken from 
see. 11, ch. 16 of an act passed in 1777, and section 23 was origi- 
nally passed in 1801. The policy of these two acts is the same 
with that of the British statute passed 7 William 111.) ch. 4. 
I t  is remarkable that the acts of the Geceral Assembly passed 
in 1760, and the act of 1777, both omit a provision con- 
tained in the statute of William, and a most important (115) 
one for the suppression of the offenses at which they were 
aimed. The statute of William III., anlong other acts of bribery, 
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enumerated the giving of "meat, drink, and entertaininents, etc." 
These arc omitted ill our acts of 1760 and 1777; but the mate- 
rial words enlbracing thein all are brought forward in the act 
of 1801. I mention these circuiiistances to show the anxiety 
~ t h i c h  the Legislature has at different times exhibited to keep 
pure the elective principle of our government. 

The acts of Asselubly bear so striking a likeness to the Eng- 
lish statute that, although the latter never mas in force here, 
tlie decisions of the English courts under it are very safe guides 
to u.;. The case of R e b b u i ~ s  v. Cricket t ,  1 Bos. and Pul., 264, 
was rery similar to the one now under consideration. The sec- 
ond count was for provisions furnished the voters at the request 
of the defendant, and it decided the plaintiff could not recover, 
because the contract mas nzalu~n p o h i b i t u n ~ ,  of a very serious 
nature in the opinion of the Legislature, who had drawn a very 
strict line, which was not to be departed from. This doctrine 
was affirmed in Lophouse v. W h a r t o n ,  1 Cainpb., 550, note; nor 
is it necessary that the person treating should be the agent of 
the candidate, or act with his knowledge; in either case he (the 
person treating) is within the provisions of the statute. W a r d  
I ) .  AYanny,  3 Car. and P., 399; 14 E. C. L., 369. I f  a mercer 
sells ribans, knowing that they are to be distributed among 
voters, he cannot recover the price. Richardson v. Webster ,  
3 Car. and P., 128; 14 E .  C. L., 238; and so, if a candidate pay 
the expenses of buying out the freedom of voters or pay their 
trareling expenses, they incur the penalty of the statute. 1 Sel. 
N. P., 12;  E a y n t u n  v. Cattle,  1 M .  and Rob., 265. Such have 
been the decisions of the Court under the English statutes, and 
they are safe guides to us in putting a construction upon our 
act, if we need any. The language of the act of 1801, Rev. St., 

ch. 52, see. 23, is plain and perspicuous: "If any person 
(116) shall treat with either meat or drink on the day of elec- 

tion or on any day previous thereto, with intent to influ- 
ence the election," etc. Tt is, then, illegal to treat at any elec- 
tion for the purpose set forth in the act, and if so, a contract 
founded on such act is illegal and void, and cannot be enforced 
in a court of justice. Whether, therefore, the person who gives 
the bribe be a candidatc or not, or whether he be the agent of 
one, or whether or not he a d s  with thc lrnowlcdge or consent of 
a candidate, he incurs the penalty of the act, if his object be to 
influence the election; and anV contract made by him, with a n y  
person, for pavnlent of such treating is null and void. No one, 
on reading this case, can for a ino111ent doubt the intention 
with which the treating was done; the testimony comes from 
the plaintiff. The defendant was a candidate for thc clerkship 

92 
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of the Superior C o ~ ~ r t  of Currituck County, and during the can- 
rass requested the plaintiff to let him have "and to furnish his 
friends on public occasions what liquor and other articles they 
might want." Can any one hesitate for a lnoment as to the 
object of the defendant; ancl can any doubt exist as to the knowl- 
edge of the plaintiff of his object and intention? I t  is true, the 
plaintiff swore he had no intention, in furnishing the articles 
contained in his account, to influence thc election, as lie voted 
against the defendant, and as he furnished the opposing candi- 
date and his friends in a similar way. If this nere a suit 
against the plaintiff to recorer the penalty inflicted by the act, 
it would become important to inquire into his object and intell- 
tion in furnishing the liquor and provisions, and whether he 
could escape this responsibility by showing that, instead of pan- 
dering to the passions of the friends of one of the candiclafes, he 
had furnished his efforts to corrupt those who mere opposed to 
him. For the present, our inquiry is not whether he intended 
to influence the clection. but whether the defendant did 
not, and whether h e  did not know such to be the fact. (117)  
The jury were instructed, if they believed the evidence, 
thc plaintiff was entitled to a verdict. I n  this there mas error. 
They ought to hare been instructed that if, fro111 the testimony, 
thcy believed it was the intention of the defendant to influence 
the clection by the incat and drink furnished by the plaintiff, 
and that intention was known to the plaintiff, the latter could 
not recover. 

I f  in England the purity of the ballot-box is considered so 
important, how 111uch more sedulously ought it to be guarded 
here. Upon the rirtue and intelligence of thc people our insiitu- 
tions rest; nor can they be endangered nntil these principles are 
lost sight of. The Legislature has done its part, and if its en- 
actments are enforced by those to ~x4lon1 the dnty belonqs. much 
may yet be done to give them stabilitv and vigor. And among 
the most corrupting practices of candidates for office is the one 
we are considering in this caw: it is bribery of the most ~ ~ i c i o u s  
and destructive tendency, and deserves to find no favor, either in 
courts of justice or from the people thernsclrcs. Whenerer the 
offense is known to exist, the law ought to be rigidly enforced. 

For the error in the charqc pointed out. the judgment ought 
to be reversed and a w n i w  de noco awarded. 

PER CURIA~T.  Judpnent reversed, and a ~ w z i r ~  r?r n o r 0  
awarded. 

Citrd: Burhage I.. Wincl7~y, 108 N. C., 363. 
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Where there is an action on a bond ayninst two obligors, and a non- 
suit is entered as to our, this is no retrarit qs to him. 

APPEA~, from the Superior Court of Law of ALAMANCE, at 
Spring Term, 1850, Batt le ,  J., presiding. 

This was an action of assumpsi t  brought to recover money 
paid by the plaintiff as surety for the defendants' testator. 

On the part of the plaintiff i t  was proved that his intestate 
executed a bond with the defendant's testator to one Morphis, 
for $100. H e  then produced the record of a recovery against 
then1 in Chatham Superior Court of Law, in a suit on the said 
bond,'and proved that he had paid and satisfied in  full the judg- 
ment and costs. He  then introduced a witness who testified that 
while the suit was pending against the plaintiff he (the witness) 
met the defendant's testator, who informed him that he had 
been to Chatham court to attend to the said suit; that the plain- 
tiff's intestate was his surety, and that his estate should lose 
nothing bv it. 

c he-detendants relied on a former judgment in  favor of their 
testator in a suit brought against him upon the bond in question, 
and that the fact that he had paid it before the suit was insti- 
tuted against his surety. They produced the record of the suit, 
in which it appeared that it was commenced against both the 
obligors in the bond, but a nol. pros. entered as to the present 
pl?intiff's intestate; and, upon the trial upon the issues joined 
with the present defendant's testator, he had a verdict and judg- 

ment in his favor. The defendants then introduced a 
(119)  witness who proved the payment of the bond by their 

testator before the institution of any suit on the bond. 
This witness also proved that when the bond was paid, the 
holder did not have it with him, but promised to deliver it up 
to the maker to be canceled, in a short time. This he failed to 
do, but afterward, and long after the bond was due, indorsed i t  
to the person who brought the suits above mentioned upon it. 
The defendants' testator died before the institution of the suit 
against the present plaintiff. 

The plaintiff contended that upon showing that his intestate 
was the surety of the defendants' testator, and that the money 
was receired from him in a suit cn the bond which he had exe- 
cuted as surety, without any collusion on his part, he was enti- 
tled to recover what he had thus paid; but, at  all events, he was 
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entitled to recover if the defendants' testator undertook the 
management of the suit aga in~t  the present plaintiff, and man- 
aged it so negligently and unskillfully that a recovery was had 
against him. The defendants contended that their testator was 
entirely discharged from an1  responsibilit~ to his surety, by 
paping the debt, and shoving that in the suit on the bond he 
had a verdict and judgment in his favor; and that there was 
nothing in the plaintiff's testimony to waive that responsibility. 
They also contended that the entry c'f no7. pros, as to the plain- 
tiff's intestate in the first suit on the bond was equivalent to a 
retrmit ,  and that the plaintiff in that suit was thereby relieved 
from any further action ag::inst him. 

The court instructed the jury that the payment of the bond 
by the defendants' testator, and the verdict and judgment in 
his favor in a suit against him upon the bond, was a complete 
defense against the claim of the plaintiff. though a recovery was 
afterwards had against him as surety of the said testa- 
tor;  but that if the jury believed that the testator had (120) 
undertaken the defense of the suit against his surety, 
and conducted it so negliccntly and unskillfully that a recovery 
n-as had against the surety, then he m s  responsible for the 
money so recovered of and paid by his surety, and that his death 
before the ternhat ion of such suit made no difference. The 
court mas also of opinion that the nol. p ~ o s .  in the first suit on 
the bond as to the plaintiff's intestate made no difference. 

The plaintiff had a rerdict. The defendants moved for a new 
trial for misdirection to the jury. The motion mas overruled. 
Judgment wnq given upon the rerdict, and the defendants ap- 
pealed. 

Sorwoocl for plaintiff. 
Graham for defendant. 

SASH, J .  The onl:- points presented by the case for our re- 
view are the opinions expressed by his Honor belov, as to the 
character and effect of the nonsnit entered a? to the inteqtate 
Crawford iri the original snit on the note against Glass and him- 
self', m d  the  portion of thc charge relating to the management 
of the suit in Chntha~n aqxinst Cra~vfcrd. We concur with 
his Honor as to the first; the enteririg the nonsuit, as set forth, 
was no rehalit .  Tidd Pr., 175. 1 Strange, 439. As to the 
other point, n e  do not acree v i th  liim. The charge is, "that if 
the jury believed that the testator, Glass, had undertaken the 
defense of the wit against his  suret-, 2nd conducted it so negli- 
gently and unslrillfully that a recovery was had against the 
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surcxty, then 11e ~ ~ o u l d  be answerable for tlw nloncy so recovered 
of and paid by his surety, and that hi* death beforo the termi- 
nation of the suit made no difference." Thcre mas no eridence 
of an agency to go to the jury. The derlaraLion of Glass. as 

stated in the case, mas that he had been to Chatham to 
(121) attend to the suit against Cramford. Every vitness who 

goes to court to give his testimony in a case goes to at- 
tend on that suit; and his compensation is, by the law, desig- 
nated to be for his attendance at court. But if there was eri- 
dence to shov that Glass had undertaken the defense of the suit, 
there was none to show any negligence in the management of it 
by him : and, snrely, nome which took place after his death could 
affect him. When it was his declaration lvas made, at what 
stage of the case, whether at the return ter111 or a subsequent 
one, we are not informed. He  died before the termination of 
the suit. I f  he had lircd until the trial, no doubt the eridence 
of his payment of the debt for which Crawford was his surety 
mould have been before the jury. This is satisfactorily shown 
by his declaration that Crawford mas his surety and his estate 
should not snffcr. 

PER CURIA~II. Judgment reversed, and a v e n i r e  de n o ~ o  
awarded. 

DEN OK DEMISE OF JOSEPI-IT-S TRII'P v. JAMES POlVFER. 

On n scirc fucins aqninst heirs to snb.jrct the Iancls of their ancestor, 
it is loo late for them, after they have al)l)e:~rc'd and pleaded 
to the .c.r i re faciclo, to 111ove to dismiss the pro tee din':^ because no 
declnratior~ has been serrecl on them, nlthough some of the heirs 
mny lm-cL been infants. 

APPEAL from the Superior Court of Law of BEATFORT, a t  
Special Term in January, 1850, Rattle, J . ,  presiding. 

( 1 2 2 )  Donne11 for plaintiff. 
,T. H.  Bryan and J .  141. Bryan for defendant. 

NASH, J. This action was originally brought against James 
Potter, and upon his death, during its pendency, the sc i re  facias 
issued within the time prescribed by the act of 1799, Rev. St., 
ch. 2, sees. 7, 8, 9. Some of the heirs were of age, others were 
infants. At the return term of the sci ,  fa. the heirs all ap- 
peared-the infants by their guardians, we presume-and en- 

9 G  
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tered into the common rule and pleaded not guilty. After the 
suit had been pending for several terms a motion mas made by 
the defendants that "the court should make an order that the 
suit had abated, because no declaration had been served upon 
them.'' This motion was refused by the court. By tlle act of 
1799 it is directed "that after the death of a defendant the 
action of ejectment may be revived by serving on die heirs a t  
lam, within two terms after his decease, a c o l ~ y  of Lhe declara- 
tion, together with a notice to the heirs to appear and &fend 
the suit, and, after such service, the suit shall stand re~ired." 
To complete the service in such a case, there is no doubt a copy 
of the declaration must accompany the notice. This was not 
done, and there mas no obligation upon the lwirs to appear. 
But they did appear, and made themselves partics defendant 
by entering into the common rule- I f  they had drciinecl to 
appear, the court, upon the fact being brought to their notice, 
would have made an  order that a copy of the decl~ratioil should 
be served upon them, or haxc dismissed the sti. ,'(I. a:d abated 
the suit; or if the cause had been proceeded in, ~ ~ i ~ l i o u t  t h e i ~  
appearailce, and judgment entered aqinst tlicni, i t  :wnld h a ~ e  
h e n  erroneous, not affecting their rights. IJoz~r 71. Sfco!t ,  26 S. 
C., 70. The defendants came 'too late; the time was pwxtl  for 
them to make their motion; their appearance c u r ~ d  tlic defect 
complained of. There is a proper time and mode for 
taking advantage of errors in proceedinqs. I f  thrre (123) 
has been no process, or if it be defective in poi~rt or 
form, or in  its direction, service or nature, tlic defcntlnnt rnny 
move to set aside the proceedings for irre~glaritv.  Brit lle cln- 
not, after he has appeared, take advantage of 3nv such exor .  
His  application must be made as early as powihle, or, as it is 
commonly said, in the j i i s t  instance. He c ~ n n o l ,  rvhen hr has 
overlooked it, or taken svb~equent steps in thc cnuqc, turn bnck 
and object to it. 1 East, 77 ; 3 Tenn, 7 ; 1 Tidtl PC., IC!, 162. 
For  the reasons assigned, n-e are of opinion th:~ t 119 cwor v7as 
committed. The case of Scott only prover tli:~t, ill n n  ejcct- 
mcnt, when the defendant dics a sci .  fn.  and s c o p  of thc decln- 
ration m w t  be served on tho heirs within two twms nftm. the 
death of the defendant. or the suit will qtand disniissd. Tt is 
not suficient to apply for the procc~s within tn70 terms. If the 
proceeding attempted in this rase could succeed, it xTmlld he in 
the power of an heir to come into court, rnnse himself to be 
made defendant without any process ayainst him. enter in to  the 
common rule and lie bv until after two terms hare passed, and 
then throw the caw out of court for the want of a declaration 
being served as the act directs. This mould be a surprise upon 
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the plaintiff and depriving him of a privilege secured to him 
by the law-that of reviving his suit against the heirs within 
two terms. 

PER CURIAM. Judgment below affirmed. 

EDWARD STAKLP AXD WIFE r. JOAB WATSORT. 

An ng~eal will not lie from the decision of the County Court upon a 
petition for draining the petitioner's lands through those of 
others. 

APPEAL from the Superior Court of Law of BEAUFORT, at  
Spring Term, 1850, Bailey, J., presiding. 

This is a petition in  the County Court against Murray, Wat- 
son and three others, for leave to drain flat lands belonging to 
the plaintiffs, by means of a canal through the lands of the 
defendants to a certain creek, according to the statute. Mur- 
ray answered that he had never prevented the plaintiffs from 
draining through his land, but, on the contrary, upon being 
informed of their desire to drain, that he had proposed to unite 
with them in cutting a canal through his land in such a way as 
to enable both of them to drain into i t ;  and that, without giving 
him any answer thereto or making any other proposal, the 
plaintiffs filed the petition. Watson put in a similar answer. 
The other defendants made no answer or opposition to the 
prayer. The County Court appointed twelve freeholders to go 
on the premises and examine whether the canal was necessary, 
and, if i t  was, to direct how i t  should be cut, etc., as prayed 
for and directed by the statute; and from the order the parties, 
Watson and Murray, appealed. I n  t h ~  Superior Court i t  was 
ordered that the petitioners should have the drain as prayed 
for, but the same defendants were allowed an appeal therefrom 
to this Court. 

(125) Tlon?zell for plaintiffs. 
Shaw for defendants. 

RCI~.I.IK, C .  J .  There seems to be nothing. in the objection 
r a i d  in the answers, for, at most, it ought onlv to affect the 
costs, and they are payable bv the petitioners at all cvents under 
the s ta tu t~ .  Indeed, an agrccmmt between the petitioners and 
two of the defendants, as to direction and size of the canal 
through their respective tracts of land, would not be material 
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in respect to the proprietors of the other tracts, and the petition 
would, therefore, be unavoidable. The statements in the peti- 
tion are, probably, too vague in respect to the termini of the 
proposed canal, and the ownership and description of the parcel 
or parcels of land through which the petitioners desire to drain; 
and, perhaps, it would be difficult to support a title by means of 
an inquisition taken under it, without giving it more precision 
by an amcndmcnt. But the Court does not consider that point, 
since, whether the petition be sufficient or not, the decision of 
the County Court is not subject to review upon appeal, and the 
Superior Court has no jurisdiction to entertain the case upon 
its merits in  point of fact. Colli~ls v. Ilaughton, 26 N.  C., 420, 
establishes that the inquisition must be exclusively under the 
order of the County Court, and that no appeal lies in a case of 
this sort under the act. Rev. St., ch. 40. His Honor ought not, 
therefore, to hare entertained the appeal, but have dismissed it, 
as having been iinprovidcntly allowed. Instead of doing so, 
however, the court proceeded to determine the merits de novo 
upon the matters of fact and law. I n  doing so there was error, 
according to the case cited, and, as we think, the proper con- 
struction of the act. The opinion of the Court, there- 
fore, is that the order of the Superior Court ought to be (126) 
reversed. This will be certified to that court, to the end 
that the appeal be there dismissed and a procedendo awarded 
to the County Court. 

PER Cu~~ai \ r .  Ordered accordingly. 

Cited: Skinner v. Yixon ,  52 N. C., 344; Porter v. Arm- 
strong, 134 N. C., 451. 

WILTlIAM W. G R I F F I N  r. ISATAII SIMPSON. 

Moi~ry belonging to an intestate, used by his widow after his death, 
must be accounted for by her to the administrator. 

APPEAL from the Superior Court of Law of PASQUOTANK, a t  
Spring Term, 1850, Ellis, J., presiding. 

Burgwyn for plaintiff. 
Heath for defendant. 

NASH, J. The action is in  assumpsit to recover a sum of 
money left by the plaintiff's intestate a t  the time of his death, 
and which, i t  is alleged, came to the hands of the female de- 

99 



I N  T E E  S U P R E X E  COURT. [33 

fendant, and which was used by her. The defense mas that 
the money, if used by her, was used in burying the intestate and 
supporting the family, and that not more was left by him than 
was necessarv for those nurnoses. His Honor instructed the 

1 L 

jury that the defendant, Nrs. Simpson, as the widow of her 
deceased husband, had a right to use as much of the money on 

hand as was necessary to pay the funeral expenses, and 
(127) also as much as was absolutely necessary for the support 

and maintenance of the familv. until her  ear's i~rori-  u ,  

sion was assigned her. The case states that, a t  the time Jmnes 
Brothers, the intestate, died, he left an ample store of neces- 
s a y  provisions. 

We do not concur with his Honor in the view he took of the 
law in this case. The privilege of a widow, upon the death 
of her husband, intestate, to interfere with the personal prop- 
erty left by him is clearly pointed out by see. 17, ch. 121, Re- 
vised Statutes. By that section i t  is provided that "she may 
take into her possession and charge the whole of the personal 
estate, and to use so much of the stock, cron and provisions, 
then on hand, as may be absolutely necessary for the support of 
herself and family, until administration is granted, 17-lien her 
right to the possession of said estate shall cease." It  is by 
virtue of this statute alone that a widow is, in this State, author- 
ized to interfere with the personal property of hcr dewased 
husband. I t  is conceived in  a spirit of kindness to hcr and  the 
family, and frees her from the risk of bccoming an executor of 
her own wrong, which any intermeddling with i t  would o t h e r ~ i s e  
have made her. By the charier of IIenry I., and hy  Naqna 
Charta, she mas entitled to her quarantine, which is the right 
to remain in the capital mansion house of her huslmnd for 
forty days, within which time her don-er m s  to be assiqned 
her. Of the personal property no mention is madp, nor nntil 
the act above recited, originally passed in 1796, was she, in this 
State, authorized to intermeddle mith the personaltv. I t  all 
belonged to the administrator, when appointed, and his letters 
related back to the death of the intestate. Until such appoint- 
mmt, any lmson, as ~ c l l  the ~v ido~v  as others, who intermeddled 
with the assets, except to take care of them, made himself an 
executor of his own Trrong. The act of 1796 made the posses- 

sion of the widow a rightful one, and inrested her mith 
(128) the power to use a certain portion of the stock, crop, and 

provisions on hand. for a certain and specified purpose. 
This right existed until administration panted,  and it is made 
her duty to take out letters at the next term of the County 
Court succeeding the death. Rut the act nowhere authorizes 
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the widow to use the money vhich  is  left ;  as to i t  qhe .tnnds as 
any other person, and if she does use i t  for any purpose, she is 
using money that does not belong to her, and must account for 
it to the administrator. H i s  Honor charged thai she had n 
right to use as much of this money as m s  necessa1.y to defray 
the funeral expenses and to purchase such provisiom :IS v e x  
absolutely necessary for  the support of herself and fnx i ly  until 
her year's provisions mere assigned her. The Intter branch a i  
uncalled for. From the case it appears that ::t the dcath of 
Mr. Brothers, the intestate, he left his famil>- amply provided 
mith everything necessary to their comfort. I t  x-as not neces- 
sary, therefore, for the xvido~v to l-~urcliase an~t l i ing .  Gut thc 
charge was wrong in  principle. I f  there had been a deficiency 
of crop, stock, and provisions on hand, and the   rid on. had used 
the money of the estate, she would hare  done v h a t  the l a w  
did not allow. So, also, as to the funeral expenses. The  speedy 
interment of the body m s  denlanded alike b~ a decent regard 
to the opinion of the communitp, the rights of llumanitp, and 
the comfort of the familp. And upon whom docs that  duty 
more appropriately devolve than upon the surviving head of 
the family? But i t  is a moral and not a legal duty-one of 
imperfect obligation. Tmperfect, so f a r  that  the law cannot 
conlpel the sun-iving wife to perform it-and pet so strong that  
its neglect ~ o u l d  bc punished bj- the universal execration of 
the community. While, therefore, no roice could be raised to 
condemn the act of a widow who uses so much of the money 
of the estate as mag be necessary to deposit i n  its resting place 
the bodv of her husband, the  la^, mith a stern adherence 
to the rights of others, disavows the right to do so. She (129) 
had no authority to make use of the moneg of the estate. 
I n  doing so she became responsible to the administrator. when 
appointed, and the most she could claim mould be to be con- 
sidered as an  executor in her o m  vrong,  in which capacitv her 
disbursements in discharge of the liabilities of the cstate ~ ~ o u l d  
be a l l o ~ e d  her. For.  although funeral expenses are not strictly 
a debt due by the estate, it  i s  a charge upon it, and to be paid 
as "opus pium e t  cnr i tc l t is . "  before a n r  debt or dutv ~vhaterer .  
3 Coke Institutes, 2 2 ;  Toller, 191. The instructions given to 
the jury on both points r e r e  erroneous. Sirs. Simpqon, as the 
mi do^ of the intestate, her former husband, had no legal right 
to use the money belonqing to the estnte for either of the pllr- 
poqes designated. 

The judgment must be reversed, and a q v n i r c  (10 nova ordercd. 

RUFFIX, C. J. The act of 1796 entitles the widov to use as  
much of the crop, stock, and provisions left by her intestate 
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husband as may be necessary for the support of herself and the 
family until the administration granted. But neither that act 
nor any other authority confers any power on her, more than 
on any other person, to use money left by the intestate for any 
purpose whatever. Therefore, she must account to the admin- 
istrator for whatever comes to her hands, like every other per- 
son would. I f  the widow had defrayed the expenses of the 
funeral, she might have been allowed them, as far as they were 
proper, in reference to the estate, by way of abatement in the 
amount recovered. But there was no evidence that the widow 
conducted the funeral or paid any part of the expenses of i t ;  

and she was bound, therefore, to pay the plaintiff all the 
(130) money she took, and the instructions were erroneous, and 

the verdict wrong as to the whole sum. 
PER CURIAM. Judgment reversed, and venire de novo. 

WILLIAJI R. STREET r. JOHN A. MEADOWS. 

It is not competent to introduce as a witness a member of a firm, to 
prove that his individual board or any other individual debts 
were to be lmid by the firm. 

APPEAL from the Superior Court of Law of CRAVEN, a t  Spring 
Term, 1850, Bailey, J., presiding. 

W. H. Haywood for plaintiff. 
J .  H. Bryan and J .  W .  Bryan for defendant. 

PEARSON, J. This was an action for board furnished to one 
Clark. To make out his case the plaintiff called said Clark as 
a witness. The defendant objected, but his testimony was ad- 
mitted. He  swore that a copartnership was entered into by the 
defendant and himself to carry on the tin business in the town 
of New Bern; that he applied to the plaintiff to furnish him 
with board, and agreed to pay for i t  in the name of the firm; 
that board was furnished accordingly, and was charged to the 

firm by the plaintiff. 
(131) He  swore further, that his reason for contracting in 

the name of the firm (and he so stated to the plaintiff) 
w a s  because it --as one of the articles of the copartnership that 
his board should be paid for by the firm; that it was not set out 
in thc written articles executed by the defendant and himself, 
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but it was expressly agreed upon x~hen  the copartnership was 
formed, and he insisted that it should be inserted, but, upon the 
defendant's saying "their word mas as good as their bond," he 
c~~nsented  to execute the articles without having it inserted. 
Clark was the only witness. 

The dcfendmt excepts because of the reception of this testi- 
mony. T e  think the exception is n-ell founded. I t  is an  abuse 
of pov7er for one member to attempt to bind the firm for the 
payment of his private debts, whether i t  be an  antecedent debt 
or  one about to be contracted, for  his board, or  clothes, or any 
other personal expenditure. The mere fact that he asserts a t  
the time that  he is allowed by the firm to do so can make no 
difference, for the act of doing it amounted to such a n  assertion 
in  every case. C'otlon c. EZYCII~S,  2 1  N. C., 28-1; Sorment c. 
Johmon, 32 9. C., 89. 

I n  order to bind the firm, it was necessary for the plaintiff 
to prove that Clark had the authority of his partners to bind 
the . . firm for his priraie debt, or that  they afterwards acquiesced 
in  ~ t .  

N o  acquieqcence is alleged, nor is it  alleged that Clark had 
this authority. unless it was giren to him by the original agree- 
ment creating the firm. So the only is, Was Clark a 
competent witness to proae that the original agreement gave 
him the authori ty? We hold he was not. From the existence 
of a firm the lam implies that  each of the members has certain 
powers, and if the firm seeks to put any restriction upon thew 
powers, the fact that such rwtriction is contained in the articles 
of copartnership d l  not bind a third person. unless it 
is also proven that  he had express notice of it.  

The question here is  precisely the reverse. d third 
(132) 

person seek. to add to these pon7ers the authority of a member 
to bind the finn for his prirate debts-and this, not by the writ- 
ten articles of cnpartnership, nor b r  the testimony of a third 
person. but by the oath of the debtor. 

I f  this m s  admissible. the firm ~ ~ o u l d  be entirely at the 
mercy of cnch of its m e n ~ h ~ r s ;  for  each might pledqe the firm 
for hi. priratc debt.;. and his oath mould ~ufficc to fix the liabil- 
i t r .  Such a position ic. inconsistent with the very existence of all 
copartnerships. Thc bare stntcmcnt of ii shovs that it cannot 
be lax-. TT'ilTis 2'. Hill, 19 N. C., 231. 

It i~ wid  the debtor in such cases stand. indifferent: for. if 
the plaintiff fails. tlic vitnesq remains liable; if he succeed. 
thcn. the defendants. after payinq the debt, can rwover the 
whole from the ~~i tne .5 ,  unlrs;: the authority existed; and the 
record of the firqt w i t  could not be used in his faror.  So. it is 
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iriiist(4, hc hns J I O  inrerc,si in the. result of ihe snit. Y'he ~ b -  
s:am0-. of it is that a miinc93 inay, by his owl oath, shift his 
dvhr i~pon tlw &fendants, heconsc the lattcr in an aciiori for 
" ~ I I O I I C ~  1)airl" can rrcover the vhole back from the mitn~ss. 
Thiq reacou i i  ~ ~ r y  unsatisfactory, if we suppose such an action 
roidd be ~caintainerl; for it puts erery one in the power of any 
debtor xho mill jake a false oath. Rut in this cnse thc witness 
and the defendant are partners; and if, by the oath of the wit- 
rims, hi? prirate drbt is Elscd llpon the firm, the firm cannot 
nxintain an action at  law for "moncy paid," against him, to 
rerover it back. The only relief of the firm nould be in equity, 
and it is veil settled that a court of law can only regard legal 
rights and liabiliiies, and must not act upon the suppositioil 
that there is another forum before v;liich more con:plete justice 

can be obtained. 
(133) The plaintiff's counsel relied upon Cummins v. C o f i t ~ ,  

29 K. C., 196, and Washing v. Wright, 80 N. C., 1. 
I n  the former case i t  is held that when the fact to be prover1 

is one that may be established by the admission of a partner, 
his statenlent upon oath is admissible; for the oath does not 
weaken the admission. The deposition offered by the plaintiff 
was treated as a mere ~tatement upon oath; for the deposition 
of the same witness, ofrered by the defendant, was rejected; 
whereas, if the plaintiff had been permitted to use the deposi- 
tion in the strict sense of its being the testimony of a witness 
called by him, the defendant would surely have been at liberty 
to continue the examination. Nut it is expressly put upon the 
footing of a mere written statement, on oath, of a fact which it 
was conipetent to establish by proof of a simple admission. So 
that case has no bearing. 

I t  is held in Washing v. Wright, which is based upon Blacl~ett 
v. Weir, 11 Eng. C. L., 257, that a member of a firm is cornpe- 
tent to prove that the defendant is a190 a partner and liable for 
the debt. These cases proceed upon the reasoning insisted on by 
the counsel in this case, and upon which we have 
already remarked. 

We are not milling to extend the principle farther than it has 
been carried bv decided cases. This is an attempt to extend it 
greatly beyond that limit, and to put it in the power of every 
~nenlber of a firm to shift his private debts upon tllc firm by 
sinr~dy swcaririg that he had authority to do so, and thus add to 
the pomerq i inpl i~d by law. This consequence, so fatal to the 
existence of all c~par tne~sh ipr ,  has nothin? to support it but the 
idea that t!lc dcfcndantr may hal-e redress in equity, and we do 
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not adopt it to the extent contended for. Blnud c. d n s l e y ,  5 
Bos. and Pull.. 331, and Jlarquantl c. TTebb, 16 Johns., 90, are 
in point. 

I'FR Cr KT i A r .  Judgment reversed, and v e i i i ~ ~ c  tle ncco. 

TIIE STATE ON T H E  l k ~ a ~ r o x  or SOLOJIOS GLTTIIE r. 
JOAR OTTLASU I.T AL. 

Coristnbles a r e  not  genrr,rl ( o l l ec t iw  axent% except fo  f,lr a s  relates 
to  clninis \\ithill t h e  jnrisiliction of n magistrate. Therefore, 
\ \here ail order of t he  ( 'ountr  Court  was  1)nt into n constnhle's 
hands for collectiorl : Hcltl,  t ha t  tlionrll he  r e c e i ~  ecl the  moue3, his 
sureties n e re  not liable. 

APPE-~L from the Superior Court of Law of NORTIIAJIPTON, 
at Spring Term. 1850, J lan ly ,  J., presiding. 

I?. I?. ~ l l o o r e  for plaintiff. 
Rragg for defendant. 

P ~ a x s o s ,  J. Blythe put into the hands of one Powell, a con- 
stable. for collection, the following county order: 

Ordered by the court, that the county trustee pay to Solomon 
Blythe sixty-three dollars for rebuilding bridge, etc. 

Issued 4 July, 1542. Twoaras HUGHES, Clerk. 

Powell receired the money, and. upon demand, refused to pay 
over. The question is, Are the sureties upon his bond liable? 
We think with his Honor, that they are not. 

I t  is settled by 8. 11. Mangunz, 25 N .  C., 369, and S. v. Long, 
29 N. C., 379, that the sureties of a sheriff or constable 
are only liable for such claims as are within the jurisdic- (135) 
tion of a single justice and may be recovered by warrant. 

The claim in  this case mas upon a county order, and, of 
course, was not within the jurisdiction of a single justice, and 
could not have been recorered by warrant; so it falls within 
the very bounds of the rule above announced. 

I t  mas not the intention of the Legislature to make constables 
general collecting agents, except so far  as relates to claims rrith- 
in  the jurisdiction of a magistrate. This mas the extent of the 
evil, and to this the statute must be confined. 

PER CURIAII. JudLgment affirmed. 

Ci ted:  Dunstom v. Doxey,  52 N. C., 224. 
105 
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THE S'l'.IrL'E TO THE cSE O F  T)T7GATAD JIcCALL ET AL. V. THE 
JUSTICES O F  ASSON. 

When a c r m i n a l  case i s  re~noved for tr ial  from one county to  an- 
othr~r,  in whirh the prisoner is convicted. the  expense of gunrd- 
inr: the jail in the  conuly in which the conviction talies p1;ace 
~ u u s t  be clefraged by the  county from which the case was  re- 
moved. 

APPEAL from the Superior Court of Law of ANSON, at  Spring 
Term, 1850, Settle, J., presiding. 

Strange for plaintiff. 
Winston for defendant. 

NASH, J. The relators join in  this proceeding for a 
(136) mandamus. A man by the name of Martin was indicted 

in Anson Superior Court for murder, and the cause was 
duly removed for trial to Richmond County. There it was 
tried and the prisoner convicted. After the conviction a guard 
was ordered out by the proper authorities to guard the jail. 
The property of the prisoner was exhausted in the pa-yment of 
his liabilities, and the several individuals composing the guard 
applied for a mandamus to compel the county of Anson to pay 
the costs of their services. Several reasons were assigned by 
the defendant why the writ should not issue. The first is that 
the claims of the relators are several, and not joint, and there- 
fore they could not join in the application; the last, that the 
county of Anson is not liable. The presiding judge, believing 
the first objection fatal, discharged the rule, not passing upon 
any other. The last is the main one, as it affects the rights 
and liabilities of the parties. Consequentlv, that, though not 
decided in the Superior Court, was principally argued here, and 
the Court has thought i t  proper, for the satisfaction of the par- 
ties, to express its opinion upon it. 

The question arises solelv under the acts of our Legislature. 
A slight review of them will serve to bring the point in contro- 
versy plainly before us. I t  is a principle of the common law 
that every criminal offense shall be tried in the county in which 
i t  is perpetrated. Under our rpstem of administering the law 
i t  is sometimes found that justice demands this principle should 
be departed from. Accordingly, an act was passed in 1801, 
Rev. St., ch. 31, sec. 120, in which power is given to a judge 
of a Superior Court, upon a suggestion on oath by either party 
to the suit that justice cannot be done, to remove the cause for 
trial to an adjoining county. Under this act the prosecution of 
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Martin mas removed to Richmond County for trial. There i t  
was tried and the prisoner convicted. After the convic- 
tion, a guard was, by the proper officer of the county, (137) 
ordered to guard the jail. This proceeding xTas hadunder 
an act passed in the pear 1795. Rev. St., ch. 90, see. 5. By 
this section a judge of the Superior Court, being in the county 
in which the prisoner is confined, is authorized to direct the 
comlnandinn officer of the countv to furnish to the sheriff or 

0 

jailer such a guard as may be suitable to the occasion; it fur- 
ther provides that "the guard so ordered out shall receive such 
compensation as is or may be provided by law for the niilitia." 
Upon the requisition of the Superior Court, then in the county 
of Richmond, a guard was called out by the commanding officer 
of the county; and the inquiry before us is, Which county, that 
where the prosecution commenced or that n-here the trial was 
had, shall bear the burthen of guarding the jail? By an act 
passed in 1808, ch. 757, sec. 1, i t  is pro~ided that '+the several 
county courts of pleas and quarter sessions shall lap such a tax, 
etc., as shall be sufficient to pay off the expenses to be incurred 
for guarding the jail and removing persons to other counties. 
Previous to this period, i t  was a burthen borne by the public 
treasury. The second section provides, "that hereafter all 
claims for guarding of prisons and conveying of prisoners shall 
be all allowed by the court of the county in which such prison 
is situated or from rrhich any person is remored." By the first 
section of the act of 1810, Reu. St., ch. 28, see. 14, it is enacted, 
"that in all cases where the counties are liable to pay costs, 
those counties vherein the offenses shall have been charged to 
be committed shall pay them. And all fines, forfeitures and 
amercements shall be accounted for and paid to the trustee of 
the county n.herein the offense may h a w  been charqed to be 
committed, wherein such fines, forfeitures and amercements as 
may hare been charged shall have arisen." I f  during the pend- 
ency of the prosecution of Martin in Richmond anv fine, for- 
feiture or amercement had been incurred in any xi., 
though collected in that county, they n-ould hare zone to (185) 
the trustee of the county of Anson. As this fund, then, 
and all derired from a similar source in the latter, go to con- 
stitute, with the appropriate tax, the fund for defrapinq these 
expenses. i t  TI-ould srem to be but rieht that the countv deriving 
the benefit should bear the burthen. A rer? inqenions argu- 
ment Tas built upon the phraseologv of sec. 7, ch. 90, Revised 
Statutes, ~ h i c h  is taken from section 2 of the act of 1803, above 
cited. It was, according to that act, to shon- that, if the county 
of Anson was bound to pap anything, it was only the expense 
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of removing the cause and transferring the prisoner; and that 
Richmond County ought to bear the expense of guarding her 
own jail, as i t  was her duty to provide one that did not need 
guarding. To this argument the first reply is, i t  nowhere ap- 
pears that the guard was rendered necessary by any defect in 
the jail. Nor is that the only ground upon which i t  may be 
ordered out. But another and a inore sufficient one is to be 
found in the act itself. The provision is evidently made to 
meet the two cases, where the trial shall be had in thc county 
possessing original jurisdiction, and the other u~here it is 
acquired by removal. Read in  this manner, redendo singula 
singulis, and the meaning is apparent. The act of 1810 was 
passed to remove any doubt which might rest upon that of 1808 
in  this matter. We are of opinion that the county of Anson is 
bound to pay the expenses of the guard while Martin was con- 
fined in the jail of Richmond County. 

The point decided by his Honor is not so important, as i t  re- 
lates solely to the mode of proceeding. The decision on it 
seems to us to have proceeded on a wrong idea as to the nature 
of the case as i t  was before the court. I t  was treated as a 
mandamus, at  the instance of several relators. I t  was in truth 

but a rule, and was so considered in most respects by the 
(139) parties. There was no writ, no return; but simply affi- 

davits on both sides. Upon the rule, we suppose the 
court could mould the writ or writs so as to suit the case and 
give to each one of the relators his due. Indeed, we presume 
the justices of Anson, when informed that their county is liable 
for the expenses of the guard, would much prefer the decision 
on that point in this form of one rule, rather than to be put 
to the expense of a separate mandamus for each of the guard. 
It is for that reason the Court has decided the matter of right, 
so as to facilitate the disposition of the controversy on the case 
going back. 

Judgment reversed, a t  the costs of the defendant. This opin- 
ion will be certified to the Superior Court of Anson County. 

PER CURIAM. Ordered accordingly. 

Cited: S. c., 44 N. C., 302. 
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J O I I S  GXEEN T. P,OI?ERll WILLIAJIS. 

A surety to :1i1 np;ic:ll by n party. who dies pendill: tlic snit, has 110 

lien on his a>sers until :ifter he I1:is ]):lid w11:~t. by tlie jndginent, 
lic \\-:IS nscert:linetl to  be 1i:il)le for as s:irery. 

APPEAL from the Superior Court of L a x  of D.irrnson-, a t  
Spring Term, ISSO, Caldwe l l ,  J., presiding. 

S o  counsel for plaintiff. 
AVen t l ed ta l l  for defendant. 

PEARS~X, J. The plaintiff was the surety of one I-Iar- ( 1 G O )  
ris for an appeal from the judgment of a magistrate in 
favor of one Garner upon a simple contract debt. After the 
appeal Harr is  died, and tho clefendant, his ndminihtrator, x a s  
made a party, and pleaded "fully administered." Pending this 
suit tlie defendant paid to one Surnnex- n ~ i lnp le  c o n t r ~ c t  debt 
of abont $110 acainqt his intectnte. On tlic trial the plaintiff, 
Garner, obtained a ~ c r d i c t  for  his debt. hut the plcn of " f d l p  
adn~inistcrecl" v a s  found in  favor of the defendnnt, and Gnrner 
signed judLgnient for  h:s deht. and proceeded b r  sc i .  fLi. to sub- 
j c ~ t  tlic 1-pal eit:fte. Rn: f::iLnp to gct liis j ud~ incn t  w t i 4 e d .  
he nlovecl for  judg~ieii t  " T ~ ~ v L (  pt o f~inc,"-v-liicli  as entercd 
against the plaintiff nq su.-etv for the o p p ~ a l  of the dcfcildant's 
intestate; and the plaintiff n n s  compelled to pay the balmlre 
due on the judgincnt. TTlierei~pon he brouqht this wi t .  to 
~ r h i c h  the clefendant plended "no assets" nncl "fully admini- 
tered." I t  was agreed that if the pa~;mcnt  to Sumnpr ~ r a q  a 
legal voucher as against the plaintiff's debt, then the drfendant 
had full- administered. B u t  if the p a ~ n i e n t  to Suniney 1i7as 
not a legal 1-oucher as against the plaintiff's debt, then the 
rlcfcnclant had not fully administcred. and jndainent nnc to he 
in the plaintiff's fa ror .  The  court of opinion n i t h  the de- 
fendant. and the plaintiff submitted to a nonsuit. 

WP are not able to see a n r  ~ r o ~ i n d  upon n7hich the plaintiff 
can object to the 121-eference TT-hich ~ w s  ciren b r  the d~fcndnn t  
to Snmney h7 n roluntarv p3rmcnt of his deht, althongh m n d ~  
pending the procccdinm b r  Garner;  both nTere qimple contract 
debts. The plaintiff can take no benefit from the act of 1339, 
r h i c h  prorides that  a w r e t r  TI-210 pay9 the debt r;hnll have the 
same ~ r i o r i t v  aqainct thc aqsets as the demand wninqt his prin- 
cipal x7as entitled to, ~ ~ h i c h  in thiq case Tvas that of a 
simple contract creditor. 

,Idinit that aftcr  the dcntli of Flarriq, the defendant 
(141) 

as his adminirtr:rtor, being made a party to the snit, n-as a t  
109 
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liberty to put in the plea of "fully administered" (which point 
we do not decide) ; admit, also, that by a proper construction 
of the act of 1829 a surety p y i n g  the debt has a right to 
take the place of the creditor, and becomes entitled to all of his 
rights and priorities ( a  point which me do not decide) : in this 
case the creditor, Garner, was bound by the finding of the jury 
that the defendant had fully administered, and so the plaintiff 
can take no benefit, if allowed to stand in his place. 

I t  was urged by the plaintiff's counsel that as he was bound 
as surety for the appeal, the obligation on his part  ought to be 
ranked as a specialty debt, if not as a debt of record; and so 
had priority over and excluded all simple contract creditors. 
The obligation of the plaintiff was contingent and did not bind 
the assets. This is fully settled. Delanzothe E .  Lune, 4 N. C., 
296;  2 Williams on Exrs., 672; 2 Vernon, 101; Miller o. Spen- 
cer, 6 N. C., 281. 

PER CURIAM. Judgment affirmed. 

TIIE STATE TO THE rrsE OF WILLIA3I BITTS v. MICHAEL 
BROWN. 

The sureties on the official bond of the sheriff are not liable for a 
trespass committed by him under color of his office. 

APPEAL from the Superior Court of Law of FORSYTH, at 
Spring Term, 1850, Battle, J., presiding. 

This was an action of debt against the defendant, a 
(142) surety on the official bond of 12. W. Long, sheriff of the 

county of Rowan, for the year 1843. The breaches 
assigned were that Richard W. Long, ~heriff, in October, 1843, 
under see. 10, ch. 102, Rev. St., had improperly and illegally 
distrained, seized, and by public sale made out of certain prop- 
erty of the relator, to wit, segars, the sum of $208.37; and 
knowing that the said segars were not subject to taxation, ap- 
propriated the sum of $202.37 to his own individual purposes. 

The relator claimed, first, the d u e  of the segars, and, sec- 
ondly, the sum for which they sold. 

The witnesses for the plaintiff testified that the segars were 
manufactured at Bethania, in Forsyth County, Xorth Carolina; 
were conveyed to Salisburp. in two waqons, for sale; that the 
sheriff was fully informed that the said segars were manufac- 
tured as aforesaid in this State. but nevertheless claimed a ped- 
dler's tax on each wagon of $100, for failing to show a license, 
which sums the relator refused to pay; that the sheriff there- 
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upon proceeded to distrain, adrertise and sell the said segars, 
agreeably to the provisions of the said sec. 10, ch. 102, Rev. St., 
and by his sale raised the aforesaid sum of $202.37; that the 
said sale was forbidden by the relator. The plaintiff also 
showed by the certificate of the comptroller that the said R. TV. 
Long, sheriff as aforesaid, had not paid any portion of the pro- 
ceeds of said sale into the public treasury. The plaintiff also 
showed by the record that he had sued and recovered of said 
sheriff, R .  SIT. Long, the value of said segars i n  a suit a t  law, 
and that under a ca. sa. issued in pursuance of the said judg- 
ment against the said Long, hc had talien the oath of insolvency 
before the bringing of this suit. 

All the aforesaid evidence was heard by agreement of (143) 
parties, subject to the opinion of the court upon the ad- 
missibility of the whole or any part thereof. The court intimat- 
ing an  opinion that the plaintiff could not recover, taking the 
whole testimony to be true, he submitted to a nonsuit, and ap- 
pealed to the Supreme Court. 

Morehead  for plaintiff. 
M e n d e n h a l l  for defendant. 

NASH, J. TTe entirely concur with his Honor who tried the 
case below. And, while me confirm his judgment, must be per- 
mitted to express our own regret that the obligation into which 
our ministerial officers enter upon taking office are so insuffi- 
cient to the security of the public. The  defendant is  sued as 
surety upon the official bond of Richard W. Long, as Sheriff of 
Rowan County, and the only question submitted to us is, Do the 
facts set forth in the caqe agreed amount to a breach? We are 
constrained to say that they do no t ;  and although v e  admit that  
a gross and palpable act of violence and oppression has been 
perpetrated on the rclatcr by the sheriff. we cannot say it is 
within the bond. The conditions of thc sIicriff7s bond are pre- 
scribed bv tlir act of -Issembly, Rev. St., ch. 109, sec. 13, and 
are as fo l lom:  "The condition of the above ohlization is such 
that, etc. ; if, thereforc, the said . . . . . . shall well and duly exe- 
cute and m:ilrc r e t i~ rn  of all procesi and precepts to him directed, 
and pay and satisfy all fees and sums of money by him received 
or levied by r i r tue  of any process, into the proper office into 
which the same. by the tenor thereof. oucht to be paid, or  to the 
person or perconr to wllom the same shall be due, etc.. and in 
all other t h i n p  n~ell, truly and faithfully execute the said oftice 
of sheriff, then," ~ t c .  I t  is under the last condition this action 
is brought. T a s  Richard W. Long executing the office of sheriff 
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in seizing the segars of the relator? Very clearly not. 
(144) He  was indeed professing to do what alone a sheriff can 

do, but what no sheriff has a right to do-committing a 
simple trespass. The Revenue Act of 1836, Rev. St., ch. 102, 
see. 10, imposes a :ax of $25 on every person who shall peddle 
in any county oi' the State ('any goods, wares or merchandise 
not of the growth of this State." The segars in question were 
manufactured in this State, and of this the sheriff was fully in- 
formed, and he therefore knew they were not the subject of tax- 
ation. This was not executing the ofice of sheriff; it was vio- 
lating it in a mosh flagrant manner, and perverting it to an 
instr~lnient of wrong and aiolence. If he had been d l i n g  to 
execute his office truly and faitlifully, he would hare abstained 
from taking the property. We have not been able to find 
ally case in which the sureties of a sherifl have been held re- 
sponsible for a trespass comlr~itted by their principal, and we 
hxvc l( olied with much care. The books are full of cases where 
sherifis hare under an execution against one man taken the 
goods of another; but in no instance hare the sureties been held 
responiible. The latter are here sued upon an express contract, 
and their liability is confined to it and cannot be carried beyond 
its proper and fair meaning. The principles g o ~ e r n i i ~ g  this 
caw were fully discussed in S. 7%. Long, 30 N. C., 415. 

The Court then decided that the provision in thc sheriff's 
bond n e  are now considerin? "binds the officer affirmatively to 
the faithful execution or' his oiffce; there is no clause to cover 
the case of an abuse or usurpation of power-no negative words, 
that he mill commit no wrrng by color of his office, nor do any- 
thing not auilzorized by lam." This fullv and entirely meets 
this case. 

V e  see no error committed by the judge below in admitting 
the te~tirnonp, and agree with him that the plaintiff upon it 
c.anaot maintain his action. 

Pxn C I J R I . ~ .  Judgment affirmed. 

P i f e d :  Enton v. IieZZ?j, 7 2  N. C., 113; TIoZL v.  JlcLcan, 75 
S. C., 349; Prince v. McATeill, 77 N. C., 403. 
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In an action on n bond. \r-llrrt evidence was given that the bnnd \v:rs 
to be delirerfd L I ~ )  n-he11 the ol)ligor 1)aid the costs of n certain 
suit: lIclt7. that this crirlenw was illnt11ilissil)le to sho~v t h t  the 
bo~it l  \\-:IS :I u~ntlitiolixl m e ,  but that it \r:~s proper to show that. 
by tlir :~gwl i~cl i t  of thc1 1):irticm. the holid \rns to h e  l)aid in 
whole or ill l w t  by the ]):~yn~elit of the cc:sts of tllc snit. and. 
tlirreforc. tlltl obligor, if he 11:1ic! t112 c,osts. wns entitled to :I 
credit on tlic bond, 111'o i c r~ t fo .  

APPEAL from the Superior Court of Law of R o n ~ s o x ,  at Fall  
Term, 1849, Dick, J., presiding. 

The defendant gave to the plainitff his bond for $50,  dated 
24 March, 1S-46, and payable on or before 2 1  Ju ly ,  1946, and 
this suit was brought thereon by Tvay of warrant. Plem, no71 
est factum, payment, and accord and satisfaction. On the trial 
the defendant offered evidence that, prior to the execution of the 
bond, a suit was pending between the parties, nhich  they aqreed 
to comprolnise. :md, as a part  of the compromise, that thr  defend- 
ant  undertook and p romis~d  tlw plaintiff to pay certajn costs in- 
curred in that suit, and that the bond n-as g i ~ c n  ns a s e c u r i ~  
for those costs and upon an esprebs agrcenient, a t  the tinlc of 
the execution of the bond, that, upon the pavment of the costs 
by the d~fcndan t ,  the plaintiff shouid deliver 1113 the bond to 
the defendant. Tlle plaintiff objected to the evidence, but the 
court admitted i t ;  and the defendant then qave further eridcnce 
th3t h f o r e  this said suit mas brought (which n-as on 1 5  Octo- 
ber, 1S47), the defendant poid the said coqts to the clerk of the 
court in which the suit had pcndcd. Thcrcupon the court cave 
an opinion that, supposinq the cridence to be true, the plaintiff 
could not recover; and the plaintiff submitted to a 11011- 
suit and appealed. (146) 

Jf2rllins for plaintiff. 
Dobliitz a i ~ d  TT'ilislo~cl for d~fendan t .  

RI I~FIN,  C .  J.  As the a n ~ a u n t  of the costs nhich the defend- 
ant  agreed to pay, and did pay, is not stated, a n d  t h ~  opinion 
of the court v a s  g iwn  amins t  the 1,lnintiff ~vithont any rcfer- 
ence to the amount, i t  must he undcr~tood t h ~ t  t l i p  opinion 
rested ~ s c l u ~ i r e l y  unon thc n,rrreerncnt that  thc lmnd qhmlld he 
void or be delirered up if or n-hen the defendant qhrnlld nav 
the costs. w h ~ t b e r  more or lcqs, 2nd upon the fact illat he had 
paid them. T h a t  is  clearlv erroneous: for  i t  is, plainly. noth- 
ing  less than annexing, upon parol evidence, a condition to a 
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bond which is absolute upon its face. I f  the agreement had 
been that the plaintiff would accept a deed from the defendant 
for a tract of land, or any other collateral matter, in satis- 
faction of the money for which the bond was given, and the 
thing had been done and accepted accordingly, it is true the 
defendant would have been discharged, as there would then be 
an actual subsequent satisfaction, and it mould be immaterial 

the plaintiff first agreed that he mould accept such satis- 
faction. But in the present case the alleged agreement is that 
the plaintiff would accept a less sum of money, vhenever paid, 
in discharge of a bond for a larger sum; which is a thing that 
cannot be, unless the larger sum be reqarded in thc licht of a 
penalty, to bc saved on the condition of paying the smaller; and 
i t  is against fundamental principle to admit par01 evidence to 
establish such a condition in opposition to the tenor of the bond. 

I f ,  indeed, the defendant paid the costs in question or 
(147) any part of them, we should hold the amount thus paid 

to be a payment, pro tanto, upon the bond sued on; for 
if a creditor by bond request the obligor to pay a sum of money 
to a particular person, and agree that such payment shall be 
allowed as a payment of so much of the obligation, there is no 
doubt that i t  may accordingly be treated as a naynlent or satis- 
faction to that extent. And i t  can make no difference whether 
the request be at or after the execution of the obligation; since, 
if the former, i t  is a continuing request, and, until counter- 
manded, authorizes the debtor, in confidence thereof, to make 
the payment to a third person. Therefore, the defendant was 
entitled to credit on the bond for what he paid to the clerk 
under the agreement. But that was d l  he was entitled to, and 
he could not ask for a verdict that he h3d pnid or satisfied the 
whole sum mentioned in the bond by havinq paid a less sum 
to or for the plaintiff-since that, in law, is not such payment 
or satisfaction. 

PER CURIAM. Judgment reversed, and venire de novo. 

C i f ~ d :  8. c., 34 N. C., 2 8 ;  Cross v. Long, 51 N. C., 154; 
Martin v. McNeely, 101 N.  C. ,  639. 
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1. In order to constitute 2111 adrancement o f  :I s lnre  by pnrol gift  
there  nlust be x i  ac.tu:~l de l iwry :rud chtluge of possession. 

3. h chi14 does not lose the benefit of a11 nclrailceuent of a s lure  by 
seliiug it. 

4. Adrancemel:ts a r e  ulitlerstood to bc gifts  of ruonry o r  personal 
l iroi~erty for t he  1)referuellt :n:d settling of a child in life, and 
not such as  a r r  mere 1)reseli:s of sulall r n l u e  or such a s  a r e  re- 
quired for t he  iutli1ite11t1l1c.e or e~lucntiou of t he  child. 

APPEAL from the Superior Court of Law of CRAVEX, at  
Spring Term, 1850, Bailey, J., presiding. 

Edward Xeadows died intestate in  1846, and the present suit 
was instituted by petition by some of his children against the 
administratrix and widow and other children for distribution 
of his estate. A question mas made a t  the hearing, whether one 
of the children, John  A. hfeadom, was fully advanced or not ;  
and as to that the parties argued on the following facts: Ed- 
ward Meadows was a mechanic, and worked at his trede. When 
this son, John A., was about ten years old, the father pur- 
chased a negro boy, and declared he intended him for his said 
son, and from that  time forth the negro lvas called the son's in  
the family. The son was then living with his father, and ~vhen 
he became large enough he worlrcd with his father at his trade. 
Aftcr he became eighteen years old the father allowed the son 
to take the earnings of the negro until he married: and 
when he married he removed to himself, and carried the (149) 
negro with him and kept him in his possession, uring 
him as his own until, in July, 1841, for some fa~rlt .  he sold the 
boy for $700; and the father assented to the sale. O n  the part  
of the son i t  was insisted that the gift was made as soon as the 
father purchased the slare, and that the negro should be valued 
as of that period, or, at  the latest, lrhcn he had the bor's earn- 
ings; while the other children insist that the son ~ v a s  chargeable 
with the price, $700, and also with the various sums made and 
received by him as earnings of the boy, after the son n.as eight- 
een. The court held the son to be charereable with the price 
he got for the negro, that is, the $700; and each side appealed. 

,T. If. Rrynn and .T. ITr. Rr?yan for plaintiffs. 
No counsel for  defendants. 
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R u r r ~ s ,  C. J. The opinion of the Court is  clear that there 
was no such possession of the stn,  while he continued to live 
nit11 his father, as could coriititute a good gift of the slave as an  
ad~anceinent under the statute. An actual delivery and visible 
change of possesiion are indiqp?nsalsle to conqtitnte a x d i d  par01 
gift. This point was so fully investigated in .l?aitts c. H a y e s ,  
24 S. C., 363, that it  is only requisite to refer to that case as 
settling it. The  Court hold,, h o n e ~ e r .  that the qift of the negro 
became complete, for thc purposes of the questirn before us, 
vhen t?le son left the father and actnally took the negro n i t h  
hnn. That  x i s  a lisible change of p o ~ ~ e s s i o n  upon an actual, 
though imperfect, gift by the fa ther ;  and the negro mould, un- 
questionably, hare  hecn an ndx a n w l l ~ n t  as of that  period, un- 
der the proviqo in the act of 1806. had the .;on not sold the negro, 

hut retained him in his own pos.e~sion, until the death 
(l.iO) of the father intestate. StaUings I , .  S t a l l i n p ,  16 N. C., 

298:  TIinfotl  7 % .  Hinton, 21 S. C., 387. I t  seems to the 
Conrt that  t~ t h i ~  purpo$e rhe poqvssion of the son's alienee 
ii tint of tllr <on h i l l i ~ ~ l f .  The subitnnce of the proviso is that  
xhen a gift of a s l aw is ma& bv a pnrent, either expressly or  
by implication. and the p r e n t  a? unllr  partq from the poqses- 
sion to the child and ne7 er a ~ a i n  taliei i t ,  but dies without other- 
 rise disposiny ?f the properly hy any act i n f e ~  viros, or by mak- 
in2 a nil l ,  the gift therebv beconlr; coniple4e ah ini 'io, SO a r  to 
anio~mt  lo an  adr-ancrrwnt from that pcriod. That  i; the effect 
of n.hat 11x9 said u:mn the constrnction of ilic act in the cases 
jiist citcd and in that of ('o~c,a,l 1.. T I / (  XI.?, i S. C., 7 8 ;  s. c., 
30 S. C., 42G. in vhich  the juclgcs 1i.c the expreq4m that the 
parent died "~ \ i thou t  h a ~ i n q  r e w l 1 4  the poscewion," and the 
lilic. as equirnlcnt to that in the' qtatnfc of the slnxe'3 "remain- 
ine  in the j,osies~ion" of the child. Pe:-crnl c a v  map readily 
bc p i t  which & o r  that  such ;nilst hn the vnqe of the act. Sup- 
pov .  for ~ x a n i p l ~ ,  that  a parent girc,q six S ~ T - c s  to a child by 
parol; if they all l i re  and reninin u-it11 the child until the parent 
dic i n t~s t a t e ,  ihe case is within thc ~ v r d s  of the act, and the 
,ila~e;l conrtitute nn adrancement from the time of the cift, and 
the iswc of the qlavcs are deemed to hare  be-n the child's. Rut 
if one of the <is  die before ihs  parent, could it be doiilsted that 
the child ~vonld, nm-erthclcss. hare  to account for that one as a 
part of hi.. adrancenient ? PIainIr. he ( ucht ; for the vift was 
of the ~ ~ l i o l e  a t  once, a? cne advancement, and the child could 
not keep the other fire and their increase. at the original d u e  
of the fire, and th ro~v  the l o w  of the death of one on the parent. 
Xav,  mypose such a gift of a v o m c  female Slave, who after- 
wards has a n u m e r o u ~  progeny and dies before the donor: the 
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accident of such death cannot alter the right to the issue, nor 
change the period to which the advancement is to be re- 
ferred. For  if she had lived longer than the donor, she (151) 
yould have been, alone, the advancement, and no notice 
would be taken of the children, which would be regarded as be- 
longing to the child, as they came in esse, as incident to the 
child's title to the mother. Surely, the Legislature could not 
mean that the death of the woman should liialre her cease to 1 3 ~  
an advancement, and, further, convert the issue into scveral 
substantive advancen~ents. At what periods .~r.ould they be atl- 
vancements? They were neler "put by the j ~ a r e n ~  into the pos- 
session of the child," and the child would not have a title to 
them at all, or would derive it through that to the mother, and, 
consequently, the mother mas the subject of the advancement, 
though dead at the period when the child's title first became 
irrevocable and complete. Again, if the child die before the 
parent and the slaves be taken by the child's administrator or 
executor, and applied in a course of administration, or held as a 
part of the estate until the parent's death, it seems plain that 
the slave ~vould still be an advancement to the child as of the 
time of the original gift; for the case would not be within the 
mischiefs against which the act is directed; and if the gift mere 
not effectual, the unquestionable purpose of the parent and ex- 
pectation of the son arid his creditors and family would not be 
defeated. So, if there be grandfather, father, and son, and the 
grandfather make a par01 gift to the father of slaves, and the 
father makes a like gift to his son of the sarne slaves, and then 
dies intestate. Now, in such a case, it may be admitted that the 
grandfather could annul his gift and take back the negroes; yet, 
if he did not, it could not have been the intention of the Legis- 
lature that his gift should be annulled, as a matter of law sim- 
ply, since it is plain that, as between the father and his son, the 
portion given to the son was an advancement, and the very pur- 
pose of the grandfather in making his gift originallv was to 
enable his son to provide for his familv. The possession 
of the grandson in such a case must be deemed that of (152) 
his father, being under him, within the meaning of the 
Lcyislrttnre. Again, if the fact of the possession not remaining 
with the child at the death of the parent, by reason of the prior 
death of the slaw, were to defeat the operation of the proviso, 
it would produce manifest and rross injustice in many cases  
as, for example, by makinc the child acconnt for hires or profits 
while he had the powession. thouyh the parties contemplated 
no such thing. The case of a sale bv the child, not inralidatcd 
by an objection of thr parents, stands npon the same reason 
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with the cases just put. The possession of the vendee is  the 
same as that of his vendor, and, instead of impeachin:, com- 
pletes the advancenlent. This sale is  called that  of the son, since 
the case is understood so to mean. I t  might be very different 
if the son did not profess to own the slave and not to sell him 
as his, but only under the author it,^ of the father, and 1.1 ask for 
the assent of the father as neccssary to the validity of the sale. 
Then, illdeed, it would be subs:antially the <ale of the father, 
and liis gift that of the money. and not of the sla~ye. But here 
the sale is stated to be that of t h t  son, and, ~f course, as upon 
his own title; and the assent of his father is to be understood as 
rather evidence of his approbaticn of the son's sale, and not im- 
porting that he, the father, n i a d ~  it t,r joined in it. The  Court 
therefore holds that, in this case, the advancement is to be esti- 
mated as of the da,v the nezro was exclusively in his son's pos- 
sesqion. that  is, ~vhen  he left his father's and took the nepro 
n-it11 h im;  nhich  may be more or less than the price of $760, 
subsequently received for him-for the case agreed does not 
state the lenyth of time between those events, nor the ralue at 
the former one. Of course, the son is not liable for  hires or  
profits after he had such exclusive possession, as the negro is  

then taken lo be his. TYhether the sums given him by his 
(133) father, while living v i t h  him, are advancements o r  not, 

the case does not furnish facts to enable the Court to 
s ay ;  for it does not appear n h a t  was the amount of thoqe sums, 
nor for what purpose they were qiven. I t  may be possible they 
were adrancements, thoueh it is not very probalsle, we con- 
jecture. Small sunis of money qiven by a father to a son in his 
minority, who is livinq with him, to supplv him v-ith clothing 
or to defray thc exprnses of the ordinary pleasures and amuse- 
ments of youth in their rank of life, are not deemed advance- 
ments; and the rule ~ ~ o u l d  not be varied bv the circumstance 
that the father derived the money from any particular source. 
TTe suppose it most probable that  such was the nature of this 
case; and, if so, the opinion of the Court v r u l d  be that  sums 
given for such pwposw. thourch qpoken of a.; t h ~  profits of the 
neero. ~ ~ o u l d  not be advanc~n~en t s ,  for adrancements are un- 
derstood to bc crifts of Inoner or personal property for the pre- 
ferment and settling of a child in life, and not such as are mere 
presents of small d u e  or such as are required for the main- 
t e n n n c ~  or education of the child, n-hich the lax- throws on a 
father, a t  all events. S o t  knowing the facts, h o ~ ~ e r e r ,  with pre- 
ciqion, the Court cannot determine that point definitely. The 
d e c r c ~  nluqt. therefwe, be reversed-each party par ing  their 
coits ir! this Court;  and the cause must be remanded and this 
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opinicn certified to the Superior Court, in order that [he  de- 
cree l ~ ~ a y  be there raried accordingly, and further proceedings 
taken in the case. 

PER CITRIAAI. Ordered accordingl,~. 

An itifnnt nlulatto child \\-:IS fou~icl ::t the door of n gentleman. ~ 1 1 0  
took cll:~rge of it, :lnd i t  rrinaincil in hi?: l~ossession for lmre 
than seven ye:ars, he l~rofe~sing tlmt he did not cl;lim her as a 
slnve, b u t  believed shr w:;s free, ant1 refusfyl to dclirer her to 
:uny !wrson n.110 cclulcl not F~I:JIV :;I g(io(1 title to her as :I slare. 
S t  his de~1t11 he left her $200: IIc;tl,  firx?, that if she was  free. 
of course the nest of liin could not ciililn distribution of her or 
of tlie 1eg:rc.y; sccottdl!~, if she was n elare, the nest of kin were 
entitled to  distribution of the legacy, and :~lso of the girl herself, 
if he 11:id her tllrt~e years or more in adrttrse possessi:~~~ ; imd 
that, to rest the title of the slave in hiill by Yirtue of the syatute, 
i t  n.;ls u u t  I1ecess;u.y that he should hare c lu i~ned her :IS x s1:~~e.  

XPI'ELL from the Superior Court of Law of CCRRITCCI~, at 
Spring Term, 1849, J l a n  1 y, .I., presiding. 

This i~ an action of debt on the bond given by Jones as the 
administmtor of the will annexed by Henry  Britt,  deceased. 
Plzac, conditions performed and no breach. The relator is the 
ad11 inistrator of the testator's widon,, who dissented from her 
hu3band.s d l .  Thc breach assiqned is in not distributing a 
negro slnre named Mary Ann and the smii of $290, left by the 
tesCator and not eflectuallp disl)osecl of in his will. It xva. ad- 
mittcd at ;lie tr ial  that. if c:l:i41~d at all, the yelator waq entitled 
to one-third of the nepro and moner, and that, before suit 
brought, h r  demanclcd thc some of thc defendant Jones, ~ v h o  
denied (he  relator's r i z l ~ t  to anv part of t h ~  fund. I n  the will 
there is the follonin.: clause: "The girl 1hg Ann, nhich  was 
piclrcd 11p or found at nly door. is to remain with nlv n i f e  Polly 
until she arrires a t  the ase of tn-ent.i=om; and then i t  is m y  
will ?:\at she he and enjov all the bencfits of a free per- 
son of color. T also givc and bequeath to the said Polly (155) 
the sum of $200." 
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For  the purpose of showing that the girl Mary Ann was the 
slave of the testator, the relator gave evidence to the f o l l o ~ v i n ~  
efiect: The testator resided in Currituck County, and about 
1829 one Wilson, n.ho lesicied 111 the same county, sold to one 
TTillis a fcnlale slave, named Xilly, who was pregllant. Willis 
resided in Cas~rcll  County, and was a negro trader. The n-oman 
ran a r a y  from TITillis in Currituck, and in some short time 
afterwards slie came to the house of a niclo~v lad- ,  ~ h o  lix ed in 
Curritucli, and a short distance from Britt's, bringirig n i t h  her 
a lenlale infant, perfectly iiaked and apparenlly not more t l ~ a n  
a day old. The lady told the noman that  shc and her child 
woulcl die if they continued in that conditio~i, e s p o d  in the 
woods, and advised her to go to her ouner. The nomall vent  
an-ay, and in  t n o  or three days afterwards a mulatto female 
infant was f o u ~ ~ d  at the door of Rritt's houw, nlio is the girl 
Mary h n .  But the lady did not see the infant in any short 
time. and thcrcfore did not know her to hc the iame which the 
woman Nilly brought to her house; but crider~ce n a s  gil-en 
that  the girl Mary Ann is a briglit mulatto and hears a familv 
resemblance to the said Millv. Bri t t  and his wife had no chil- 
dren. and took the found child into the house with them, brought 
her up  tenderly, and became much attached to her. About 
four years afterwards Willis returned to Currituck and claimed 
Mar7 ,Inn as the child of his woman U l l y  and his slave, and 
denlanded her from Brilt.  But  the latter rcfured to g i w  hcr 
up, saying that  neither Willis nor any other person should 
have her without establishing a title to her by law;  for that h~ 

(Br i t t )  did not claim her as a slave. and b e l i e d  that  
(156) she xras not, but tha t  she was the offspring of a xhi te  

woman arid a colored man. Brit t  frequently made sini- 
ilar declarations until he made his d l  and died. n hich n7as in 
1836. Since that  time the girl Mary Ann has lived mi th the 
defendant Jones, but he did not claim her as a p:wt of Rritt's 
cstatc. nor as the property of any person. 

Upon the foregoing evidence the court instmc.tcd the in:.v 
that  thcir first inquiry s h o ~ l d  h~ ahc the r  the girl Mary ,Inn 

born s s l aw or not, which depended upon t h ~  fact vhether 
she was the child of a free woman or of a sla\ e. Tf thev should 
find that  her mother v a s  free, then thcir vcrdirt should be for 
the drfmdnnts. Rut  if they ~houlcl be of opinion that she v a s  
the child of the noman Mil l r  or  of any other slave mother, so 
as therebv to he. herself, a claw. the nest inquirv was w h ~ t h e r  
~ h c  li7as the claw of the testator. Rri t t .  And nlmn that  point 
the court procrcded to .nu that  the possrqsion of Brit t ,  a9 stated, 
rras insufficient to w s t  the property in him, unless during the 
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time he claimed a property in  he r ;  for, to have that effect, his 
possession must not only have been maintained for three - e a r s  
against all other persons, but must also have been maintained 
with a view to his 0 ~ ~ 1 1  benefit ; and, therefore, if the jury should 
be of opinion that  Br i t t  did not claini Mary Ann as his slave, 
thcn, also, the verdict should be for the defendants. From a 
verdict and judgment against him, the relator appealed. 

IIenth for plaintiff. 
Jo rdan  for defendants. 

REFFIK, 6. J. The directions nere  certainly riqht, if the 
jury believed the foundling to be the child of n free n~other.  
Bu t  on the supposition that her mother IT-as a slave, the direc- 
tions w r e  clearly Tvrong, at least as to the nioner claimed by 
the relator; for, ~vhether the donee of the monev lvas a 
slave of the testator, or  of 'STTillis, or of another person, (157) 
she was equally incapable of taking under a bequest, and 
the $200, therefore, resulted to  those entitled to the surplus of 
the estate. The Court, however, holds that  the whole of that 
part  of the instruction was erroneous, if in fact the child was a 
slave. F o r  the possession of Brit t ,  and of the defendant since 
Britt's death, was, undoubtedly, adverse to Willis, to whom the 
testator refused to deliver the child upon demand. Indeed, thc 
instruction supposes the possession of Brit t  to "hare been main- 
tained against all other persons"; i n  other words, to have been 
adverse to all the world who claimed the girl as a slave; and yct, 
it  mas laid d o ~ m  further, that  such a possession did not vest 
the title of the slave in the testator, if he believed her to be 
free and did not keep the possession with a r i e ~ ~ ~  to his own 
benefit. The Court cannot adopt that opinion; for the posses- 
sion for more than three years bars the action of the owner 
under the act of 1715; and th tn  the act of 1820. Rely. St.. ch. 
65, sec. 18, is that  the person so in possession. and those claim- 
ing under him, sho!l be deenwd to have a good and absolute 
titlc to the slave as against all persons so barred b r  thr statutc 
of limitationq. V h c n  the ox-ner is tlnir barrrd and lose.: his 
action and title, the necro must neccssnrilv bclonz to the pos- 
sessor; the sfrrtus of the slave is not chanqed, but continues, and 
as a slave muqt belong to some one, nnd as no one can recm-er 
from tbc powwor ,  w c h  slave must be deemed in lam the ahco- 
lutc property of thc possesqor. So the rule m s  laid donm in 
the case of TT'T:ifr a. TT'hite, 18 N. C., 260, and it qovcrns the 
present case. 

PER Cunr.tar. Judgment reversed. and v ~ n i r e  de now.  
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The il~tervst  in a bond paytrble to A, or to A or order, can only be 
tr:~!~sft~rrerl at law by iiid(~l'seiuei~t. 

I ~ P P E B L  from the Superior Court of Law of R r c r r a m s ~ ,  a t  
Spring Term, 1850, Settle, J., presiding. 

Banks for plaintiff. 
ST'inston for defendant. 

Pmxsox ,  J. This is trover for three sinqle bonds. The  
plaintiff's intestate o ~ ~ n c d  the bonds. One was payable to him 
or hearer; the others were payable to him. The  i n t ~ s t a t e  deliv- 
ered the bonds to his son, John &Lean. saying. ''I qive these 
to you and pour children forever." The son died soon after 
his father, h ~ v i n g  the bonds in his possession, and the defend- 
ant, ~ h o  is his xvidom, took them into her possession and con- 
verted them. 

Hi s  I-Ionor charged that  the gift n-as perfected by the delir- 
er-j-; the right thereby rested in the son, and the plaintiff could 
not recover. To this part of the charge the plaintiff evxpts.  
We think the exception well founded as to the bonds payable to 
the plaintiff's intestate. The  plaintiff yields the question as 
to the bond payable to his intestate or bearer. 

By the act of 1756 the bonds papable to the plaintiff's intes- 
tate are c o n ~ i d ~ r e d  as if payable to him or o i d ~ ~ ;  and i t  is 
pmr~ided that all such bonds shall be nepot i~bl r ,  and all interest 
and propert?/ therein shall be transferable by indorscment in 
the same manner as promissory notcs; and, bv the act of 1762, 

promissory notes are made as~iqnahle in the same manner 
(159) a3 inland bills of exchange are b~ the cuqtom of mer- 

chants i n  England; and inland bills of exchan,rre pap- 
able to order are, by the lam merchant, assignable by indorse- 
ment and deliveru. Bail? on Bi119, 98. 

The reqult is  that the tm70 bonds in  controrrrsp n-ere nero- 
t k h h  Fy indorqement and delivery. I n  tha t  m v ,  and in tha t  
way only. can the right of property be tran9fwrccl. Both acts 
must concnr. An  indorsement ~yithout a clel i~ery will not effect 
the transfer. SeZson v. S ~ l s o n ,  41 S. C., 409. A h d  for the 
same reason the transfer is not perfected by deliwry v i thout  
indorsement. 

,It con~mon Ian. a note or bond lms  not considered property. 
Tt xTnq n ~ t  the subject of I a r c e n ~ .  I t  could not be seized upon a 
fieri fucicrs. nor could i t  be transferred in any way. I t  was a 
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mere "chose in action," an ideal thing-giving certain rights to 
the owner-and although courts of equity, from an  early period, 
have given protection to persons who, for valuable cmsideration, 
purchased this ideal thing, or right to have money, courts of 
law have never recognized a third person as being the owner, 
unless the interest and property therein have been trarlsferrcd 
in the manner prescribed by the statute. 

I t  is  said that by alloning the acticn of trover to be brought 
for the conversion of notes and boiids, the courts recognize them 
as property. That  is true to a certain estent ; but, althouqh 
recognized as property, n o n  constat that  bmds  and notes may 
be transferred in any other than the mode prescribed by lam. 
Slaves are property; but slams can only be trailsferred by gift 
in the manner prescribed by lam. 

There must be a venire de novo. 
PER C ~ J R I A ~ I .  Judgment reversed, and z w z i w  cle novo.  

C i t e d :  X a m h  1.. Brooks ,  post, 411; B4cX.house v. ErirX- 
house, post, 405; Herri?z,q v .  Tilghman, 35 N. C., 393; l i i l l i an  
v .  C a ~ r o l i ,  ill., 433;  Overton ?;. Saw?yer, 52 S. C., 6 ;  Kim 1 ) .  

VTeaz.er,  94 S. C., 227. 

THE STATE ON THE RELATION OF P. W. SPEXCER v. It. I f .  G. 
h100RE ET AL. 

1. I t  acemc that tlie l)resu~ription of the death of an indiriilu;~l, arisinq 
froill his nbvnce fro111 his dolnicil for seven years, does not iinplg 
that he died at the end of the sereu years, but lie died either 
then or at sollie other period during the sere11 years. 

2. The next of kill  cannot snlqwrt an action on an adniiilistration bond 
for their distributi! e ~!1:1res, because this iml~lies that the estate 
has not bee11 administered, and the actiou should be by an ad- 
ministrator de bollis noir. 

APPEAL from the Superior Court of Law of HPDE, at Spring 
Term, 18,50, Bai ley ,  J., presiding. 

Samuel Spencer died intestate in Hyde County, in Nay,  184G, 
and in  November follo.ir.ing administration of his estate v a s  
!granted to Thomas B. Gibbs, n ~ h o  entered into the usual bond 
for $2,500, with the defendants as his sureties. The intestate 
left no issuc. and Gibbs married his aunt and claimed to be 
entitled in her right, as sole nest of kin, to the personal estate. 
H e  sold the effects and got in the money to the amount of 
$829.09, which he applied to his o m  use, and then he died 
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insolvent. in April, 1548. John Spencer, a brother of the intes- 
tate Saniucl, formerly resided a150 in IIyde County, and left i t  
on 1 X2y, 1541, saying he ma: g ~ i i l g  to some distant Ti7estcrn 
State, and he has not since been heard o f ;  slid in May, 1848, 
admini~trarion oi the estare of the said John n a s  granted to the 
relator, 3 s  upon a death and intestacy; and in August, 1818, 
this action was brought on the administration bond, alleging 
the breach to be in failing to pay the said sum to the relator. as 

the administrator of said Jolin, the surviving br,,ther 
(161) and sole nest of kin of the intestate Samuel. The pleas 

11-cre conditions perforn~ed and no breach. 
Upon these facts the court was of opinion that  the plaintiff 

could nut maintain the action, and ordered a nonsuit, and the 
relator appealed. 

Shaw for plaintiff. 
l i 7 .  IT. IIa?jusood and D o ~ l n e l l  for defendants. 

RITITIN, C. J .  TO constitute the relator's intestate Sanluel's 
next of kin, i t  is  necessary that John should have survived his 
brother: as to which point the cnlg evidence is that, at the time 
of Samuel's death, seven years had not elapsed from John's de- 
parture from this State, though that  period has now elapsed, 
and had vhen administration ~r-as granted to the relator. I t  is  
thence inferred that John  Spencer is nolv dead, but that he was 
not d ~ a d  at his brother's death in 1846. The rule as to the prc- 
sumption of death is that  it arises from the absence of the per- 
son from his domicil without being heard of for  seven years. 
But it seems rather to be the current of the authorities that the 
prewn~pt ion  is  only that  the person is then dead, namely, a t  the 
end ~f swcn years: but that the presumption does not estend to 
the death har ing  occurred at the end or any other particular 
time within that  period, and leaves i t  to be judged of as a ques- 
tion of fact, accorclinq to the circun~stances, which may tend 
to qatisfy the mind that  it v a s  at an  earlier or later day. D o e  
v. S n p ~ ~ u ,  .i R a m .  and Ad., 56;  1 Greenleaf Ev., see. 41. The 
authorities, howcrer. are not uniform upon the point. Smith 
2 % .  I O r o l r ~ l t o n ,  11 S. 8.. 191. Hovere r  the rule may be on that  
subject, it  is not necessary that the Coilrt should take the 
trcuble of in~*estigatinq, hecause, a t  all ewnts, the relator, as 

the representatiw of the next of kin, cannot hare  an 
(162) action on the administration bond. By the very act of 

bringing the suit the rclator affirms that the first admin- 
istrator had not administered the estate. Therefore, the right 
to call him to account and to put the bond in suit is veqted in 
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tho adniinistrator de  boilis n o n ,  as the Court has already held 
in W i l l i a m s  v. B r i t t o n ,  a n t e ,  110, upon the authority of Bald-  
w i n  v. J o l ~ u ~ t o n ,  30 N.  C., 381 ; S p r u i l l  v. ,Tohnston,  ib. ,  397. 

PER CURIAJI. Judgment affirmed. 

Ci tcd:  Ferebee  v. B a r t e r ,  34 N.  C., 65; Spei lcer  v. E o p e r ,  35 
N.  C., 3.78: Stric7c7and a. M ~ ~ r p h ? y .  52 N. C., 243; Lnnsdel l  v. 
T.T7instead, 76 N .  C., 369. 

Where a party offered in cvicleilce the copy of n deed for the purpose 
of showii~:: the receipt of money, and it appeared that the deed 
had not becii proved nor aclrliowlrdged.by the sul)l~osed bnrqainor, 
but notice had been given to 1)roduc.e the originnl: Hcltl, that the 
copy was not atlinissible for anr Inwposr, :IS the original nwuld 
uot be, until l~rolterly prored. 

APPEAL from the Superior Court of Law of RANI)OLPII, at  
Spring Term, 1850, Eattle,  J., presiding. 

This was an action of a s s u m p s i t  for money paid by the plain- 
tiff, as defendant's surery. 

On the part of the plaintiff it was proved that the defendant 
was indebted to Abel Cox and se~era l  othcr persons, and being 
about to leave the State, and not being able at the lime to pay 
the debts, an arrangcnlent was made between him and his son, 
John R. Lanlbcrt, and the plaintiff, that the said John R. and 
the plaintiff should assnnie his debts, or should become 
security for them, upon his conveying to them a certain (163) 
tract of land and certain articles of personal property to 
be applied to the payment of them. The defendant therefore 
executed to the plaintiff and John R. Lamhert absolute deeds 
for two tracts of land, and made a verbaI aqsiqnment of the per- 
sonal proper1 y, and they took up and canceled the notes held by 
the defendant's creditors, and gave their own notes for the 
debts, which the plaintiff subscqi~cntlp paid, the other surety. 
John R. Lnnibnrt. having bcconle ins~lvent. 

The defendant insisted that the agreement between him and 
the plaintiff and John R. Lambert was that the two latter were 
to pay the debts of the defendant upon his conreying to them 
his land and other property; and, consequently, the notes mhich 
they gave to the defendant's creditors were giwn as their own 
in discharge of the defendant's liability, and that when they 
were paid by the plaintiff i t  was a payment of his own debts, 
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and not as surety for the defendant. H e  $are in evidence a 
letter. The  defendant contended further, that  if this were not 
the true agreement between the parties, but his property was 
convej-ed to the plaintif? and John  R. Lambert as collateral 
securi:y only, thai then the plaintiff and John  R. Larnbert had 
sold this land and the plaintiff had receired more than enough 
to p q -  the amount of the debt ~vhich  he now seeks to recover. 
And to prore this, he offered in eridence a copy of a deed for  
the land, alleged to have been executed by the plaintiff and John  
R. Lambert to John Lambert, Sr. ,  the father of both the plain- 
tiff and defendant. This v a s  objected to, because the original 
was not prcduced. and because, though it had been acknowl- 
edged by John  R. Lambert and registered, i t  had ne r r r  been 
proved o r  acknowledged as the deed of the plaintiff, and conse- 
quently had not been registered as to him. The defendant then 
shon~ed a notice to the'plaintiff to produce the original; tha t  

John Larnbert, Sr., was dead, and that  the plaintiff and 
(164) another lvere his executors; and that a t  the time of his  

death the testator had property amply sufficient to pay 
$300, the consideration recited in  the deed. H e  then stated 
that the detd was offered only for the purpose of shon.ing an  
acknovledgnient by the plaintiff that  he had receired the 
amount or  a t  least half of the amount of the consideration 
money recited i n  the deed, and for  this purpose and this alone 
i t  v a s  received by the court. I t  mas then proved that  John  
R. Lambert had received $50 only of the purchase money, and 
i t  appeared that  the proceeds of the personal propertv had been 
applied to the payment of debts not claimed in this action. 

The court instructed the jury that  if they inferred from the 
letter offered in eridence by the defendant tha t  the aqreenlent 
be twen the parties was as the defendant first contended, then 
the plaintiff could not recover; but if they found that the land 
2nd other property were conveyed to the plaintiff and John R. 
Lanibert as collateral security, then the plaintiff was entitled 
to recover unless they n-ere satisfied b r  the evidence that  he had 
actually receired from the proceeds of the land sufficient to pay 
the amount now claimed bv him. 

The jury retumed a verdict for the defendant; and the plain- 
tiff mored for a new trial, because the presiding judge had left 
the construction of the letter to the jury, instead of deciding 
upon its meaning himself; and because of the admission of 
improper testimony in suffering the defendant to read the deed 
from the plaintiff and John  R. Lambert to John  Lambert, Sr., 
for any purpose. The court thought there nras nothinq in either 
of these objections of which the plaintiff had  a right to com- 
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plain, and therefore refused the motion for  a new tr ial  and 
gave ~1 judgnlent for  the defendant, from which the plaintiff 
appealed. 

;I~etztlen1call for plaintiff. 
li*. 11. H a y l c o o d  for defendant. 

NASH, J. The plaintiff asks for a venire d e  noz'o on t ~ r o  
grounds. The  first, for error i n  the judge in  submitting to the 
jury tlie coiistruction of the letter which was given in erideucc 
by tile defendant. The second, for error in suffering the de- 
fendant to read to the jury the copy of the deed from John 
and John R. Lanibert to John  Lanibert, Sr., for any purpose. 
I n  the argument here the first ground has been properly abnn- 
doned. The instrument is so worded that tlie judge committed 
no error in lam in  submitting the construction to the jury. I n  
admitting tlie paper purporting to be the copy of a deed of 
conveyance from the plaintiff and John R. Lainbert there v a s  
error. 

The deed had been prored and registered as  to John R. Lnm- 
bert, but not as to the plaintiff. H i s  Honor rejected i t  a s  evi- 
dence of a conveyance of the title of the land, but upon notice 
to tlie plaintiff to produce the original, admitted i t  as evidence 
of a receipt of the money, or  a portion of it, for which it v a s  
said the land sold. But as f a r  as the case discloses the fact, 
there mas no evidence ~ h a t e r e r  tha t  the plaintiff h i d  executed 
the paper, of which the one offered in eridence mas alleged to be 
a copy. The supposed original, therefore, would not have been 
evldence against him. Upon  hat rule of evidence could the 
copy be? The sole question presented to us a t  this time being 
the conipetence of this eridence, our x~iem of the case is confined 
to it.  ,4nd being of opinion that  it v a s  erronenr~sly admitted, 
the judgment must be rerersed and a ? m i r e  d e   loco ordered. 

Pen C ~ R I A ~ .  Jud-pent  reversed, and cmire d e  novo. 

Cited: T o o l r y  v. L u c a s ,  48 N.  C., 148; TVillinms v. Gri$n, 
40 N. C., 3?:  T o d d  v. O u t l a ~ v ,  79 N. C., 237; Dlrl;~ 71. J f a r i ~ i r a m .  
105 3. C., 137. 
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2. If a rcndor sells articles. a1)pnrently of the  1;iild ortler~d by the 
\ -cnd(~~,  t11ou:h the rcnder has no ol~pnrtnnity of testiilc the 
cln:tlity u~iti! after 11r 1i:ls nsed them get, if there 11e no fraud 
on the part of the reiidor, tlic pnrc~haser  nus st bear the loss if i t  
turns out that there is a defect in the articles. 

.~PPEAI, from the Superior Court of LaIv of HERTFORD, a t  
Spring Term, 1850, Ellis, J., presiding. 

Snzitll for plaintiffs. 
R~agg for defendants. 

P c a x s o ~ ,  J. This IT-as assumpcit. The declaration contained 
two counts: one on a special contract, the other for  g o o d  sold 
and delivered. 

The defendants, who w s e  the ovners of a  fisher^, applied to 
thc plaintiffs, 77210 were nierchant?, a t  their store in Xorfolk, 
for ten rolls of "seine ropc." and informcd them that i t  m s  to 
be used a t  their fishery. The plaintiffs did not have the article 
on hand, but engaged to procure it and send it to the clefend- 
ants, a t  the price of 13:x cents per pound, and vhich  was accord- 
ingly done. 

The  rope sent mas new and of the size and kind ?mown as 
"seine rope." The defendants used it, but it proved to be of 
inferior quality, and repeatedly broke in  draning the s-ine, and 
TTas unfit for  fiqhing purposes. Thc  court instructed the jury 

that  if the plaintiffs knew the purpose f a -  n l~ ic l i  the 
(167) rope n-as intended, and it was not present a t  the time of 

the sale, so that  the defendants had no opportunitv to 
judge of its qnalitx-, the law implied a va r ran ty  t?:at it  qllonld 
be xasonably fit for  the purpoic of fi~llii1,rr; 1118lt if the clefend- 
ants. ~ 1 1 ~ 1 1  the rope v a s  scnt, c o d d  by er nniination h c w  de- 
tected its hnd quality and nafitncqs. their reception of i t  7ms a 
waiver of the ~varranty.  But  if its had q~iali tv and unfitness 
could not he cle~ecicd except hp actual tr ial  and ns i rq  it in the 
fishing operations, the reception of i t  ~ v a s  not a ~ r a i ~ e r  of the 
warranty;  and if the jury v.cere satisfied that  it Tvas in fxct of 
bad qualit. and unfit for  fishinq purposes, ther  ou&t to make 
a rcasonabk deduction from the price. The  i u r r  madp a de- 
duction, and the plaintiffs except for error in the cliarce. 

Tt is a princil,le of the cornmom l n \ ~  that  no warranty of 
quality is implied in the sale of goods. " C ~ c r n t  emptor." I n  
the absence of fraud, if the article proves to be of bad quality, 
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the purchaser has no redress, unless he has taken the precaution 
to require a warranty. This rule is founded in  nisdom, arid its 
practical good sense is  so n-ell fitted to the habits of our trad- 
ing people that  m7e are disposed to adhere to it. 11-e believe 
i t  is  adopted in almost all of the Statcs of the Cnion where the 
common law prerails. 

The  law protects against fraud,  and the rendor is held liable 
if he h o u ~ s  of the defect. I f  he is  innocent, the purchaser 
must protect himself by a rrarranty. And i t  is supposed that, 
in general, trade is  sufficiently protected, in the absence of 
fraud, by the inducenient which is held out to all dealers to take 
proper care in the selection of their merchandise, arising from 
the fact that  by selling articles of good quality they secure cus- 
tomers, and by selling those of bad qunlity their customers desert 
them. hierchants buy upon their own judgment; they 
sell upon the judgment of their customers, and only (168) 
undertake for good fa i th  and f a i r  dealing. I f  a war- 
ranty v-as inlplic~l of the good quality of every article sold, there 
would be but f ~ n -  merchants, or prices would be esorbit:lntly 
high. 

H i s  Rollor n a s  of opinion that, in this case, there n-ere tn-o 
facts which furniAed a sufficient ground for making an  excep- 
tion to the general rule. The  plaintiffs knew the purpose for 
which the rope nras intended, and i t  v a s  not present to be judqed 
of by the defendants. One or both of these facts micht  have 
been a very sufficient reason for requiring a warranty. and then 
i t  is to be presumed an  adrance in  the price n-ould ha re  been 
insisted on. Ru t  we do not see how they can furnish a ground 
for the Ian? to imply a warranty in  f a ro r  of the defendants, 
when they neglected to take one for themselves. 

The purpow for  r h i c h  an  article is intended is lrnorrn in 
almost e w r r  case. and tlw accident tha t  i t  happens to be ex- 
pressed, unless i t  m t w s  i ~ z t o  n,ld forms n par t  of f h c  hilrqnin,  
can make no diffcrence. One blips a set of harnws, for  in- 
stance. Can i t  make any diEercnre if he hxpncnq to snT that  
his purFosc is to uce them for his cxrriaqe? The purpoce i s  
known, n.11ether he cave qo or not. and the y i r e  iq the cninc. 
TVhrrc, thm.  is the concideratinn to  wlymrt thiq implicil w r -  
rxn t r :  x - l ~ q t  rlocc he poi! f o r  i t o  Thc c r v  ~~-nnl i l  hc diffcrent 
if E:P chould tell the merch-~nt  that  hiq cnr~igrre v n ?  pnrticvlnrlv 
hclrv.  or his hor-cs nnrulp. and he v a s  ~vi l l inz  to p?,xT 7 1 i I ~ h ~ r  
price to have thc prticle ~ a r r a ~ t e d  to bc stronc nnd fit for 
his purpose So, if tn-o men buy seine rope: one $:ITS nothinq 
a h m t  21;s p l l r p o ~ :  the other most urlnececwrilr snm Ilc iz1tmds 
it f o ~  h : ~  fichc,*y: both pap the same price. and the rope trims 
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out to be of bad quality; upon what principle can the one insist 
on a reduction, while the other is obliged to pay the price 
aereed on ? 
0 

But the rope was not present and the defendants had no oppor- 
tunity, at  the time they engaged it, to judge of its qual- 

(169) ity. I f  the bad quality could not hare been detected by 
an examination, and i t  was necessary to put i t  in use 

before its unfitness could be discovered, what did the defendants 
lose by not h a ~ i n g  a chance to inspect i t ?  They saw it  hen 
it mas sent, which answered the same purpose as if they had 
seen it when it was bought. One inspects for himself; another 
sends an order; both pay the same price. Thp rope upon trial 
is found to be unfit. Can there be any difference, and from 
what can the l av  imply a warranty in the one case and not in 
the other? 

His Honor was of opinion that if the bad qualit- could have 
been detwted by examination, the defendants, by receiving it, 
implied17 waived the implied warranty. We do not clearly 
apprehend the meaning of this part of the charge, unless it b~ 
that if the defect was obrious the defendants cculd not, in such 
case, complain of being cheated, for their means of information 
were the same as that of the plaintiffs, and a man cannot be 
cheated who acts with his eyes open and k n o w  of the defect 
bclfore the contract is executed. I n  this we concur. 

The only difference it can make, vhen the purchaser qees the 
article and when he sends an order or has not an opportunity 
to see it, is that in the former case he judqes for himself; in the 
latter he constitutes the vendor his agent to select for him, and 
from the confidence reposed l ~ a s  a riplit to expect that the 
vendor will give him the aid of his judanent. But this does 
not furnish ground to imply a ~ ~ ~ a r r a n t y ;  there is no considera- 
tion for that. I t  only gires him a right to a fair  exercise of the 
vendor's judgment in place of his own, and he has no cause of 
complaint, unless there be fraud. from which the Inn. equally 
p1,otccts in both cases. 

The decisions in which an exception is made when the vendor 
is thc manufacturer of the article hare no application to 

(170) the prevnt case, and -re do not enter npon the inquiry 
how far  the exc~ption is veil founded. 

Thcre T T T . R ~  enor  in the charge. There muqt be a z . e n i ~ e  de 
novo .  

Pcn C r ~ r ~ 1 r .  Judgment reversed, 2nd ? m i r e  de  novo .  

Citerl:  F a r m e r  v. F r a n c i s ,  34 N.  C., 81 : TVnldo I.). Hnlsr~y, -18 
'I?. C.. 103; S m i t h  v. L o v e ,  64 N. C., 441; Woorlrid,ye I,-. B T O ~ U ~ L ,  
149 N. C., 302. 
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TILMAN FARROW V. ISAIAH RLESI'ESS. 

Ou the guaranty of a note, the g m m ~ t c c  is not bound to show that 
he has made a demand on the  malrer, but the guar:mtor is only 
discharged when it appears that he has suffered loss in conse- 
qt~encc of the guarantee's not using due diligence. 

APPEAL from the Superior Court of Lam of R E ~ F O H T .  at 
Special Term in January, 1850, Battle, J., presiding. 

This was an action of assumpsit upon the guaranty of a note, 
a copy of which, marked A, is sent as a part of this case. 

For the plaintiff it was proved that the note was giren by 
the guarantor in payment for the purchase of a share in a vessel. 

At the time when the note became due, on 1 October, 1846, 
the maker had a store in the town of Bath and had $2,000 or 
$3,000 worth of property in possession, and was then supposed 
to be solvent; but on 6 January following. he executed a deed 
in trust, and the effects therein conveyed did not pay his 
debts by $5,000 or $6,000. I n  February or March after- (171) 
wards he died totally insolvent, and no administration 
has been taken on his estate. I t  was proved that up to the timc 
when he executed this deed of trust. he was pulictual in paying 
demands upon him, borrowing money to meet such demands 
rather than be sued or warranted upon them; and that, as late 
as the latter part of December, 1846. he borrowed $400 from 
the bank by the aid of his father, IT-ho was a man of property. 
No evidence mas offered of any demand having been made of 
Topping, the maker of the note, nor 11-as i t  shown that any mas 
made upon the defendant as guarantor, until a few days before 
the bringing of the action. This demand was made by Havens, 
to whose use this suit is brought, who has always resided in 
Washington, twenty miles from Bath. 

The plaintiff's counsel contended that by the special terms 
of the guaranty the defcndnnt was bound absolutely and in all 
events to pap the note; but that, if that were not so, he was 
bound unless it appeared rhat the money mirlit hare been col- 
lected from the makcr by the use of reasonable diligence. The 
defendant's counsel contended that the plaintiff could not re- 
cover, for the x i n t  of :I demand on the makcr of the note, nnd 
also of a failure to use due diliqence in eadeavorinc to collect 
the money from the maker; and that the question of dilicence 
was a question of law, to be decided bv the court. 

The court held, and so instrnctcd Ihcl jury, that the defend- 
ant mas not bound absolutely and in all events, as if he n-as a 
surety to the note; nor was he discharged by the plaintiff's fail- 
ing to show a demand upon the czarantor under the circum- 
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stances of this case: that  the true inquiry mas n-hrther the de- 
fendant had sustained any damage by the plaintiff's failing to 
use due diligence in endeavoring to collect the note from the 
makcr, that  is, such diligence as a man of ordinar- prudence 

~ o u l d  use in collectinq his own claim: that  if they be- 
(172) liered that  the plaintiff could not have collected the 

money from the maker bg the use of such diligence, then 
they ought to find a verdict for h im;  otherrise, for  the defend- 
ant. The  plaintiff had a rerdict and judgment, and the d o  
fendant appealed. 

(A> 
$307.70. W A ~ I I I S G T ~ X ,  3. C., 1 April. 18-26. 

Six months after date I promiqe to pay TT. H. T i l l a r d  or 
bearer three hundred and seven dcllars and serenty cents, for  
value receix-ed, as vitness my hand afid seal. 

L. J. TOPPIXG. [SEAL.] 

Upon the back of which note this indorsement appears : 

I hrreby guarantee the payment of the within note to Tilman 
Farrow. ISAIAH RESPESS. 

26 April. 1846. 

N o  counsrl on either side. 

SASH, J.  On the part  of the defendant it is objectcd that the 
plaintiff canr:ot maintain the action for the w m t  of a demand 
on the makrr of the note, the sitbjed of the guaranty, and also 
because of a failure on the ;>art of tho plaintiff to use due dili- 
gence in mdearoring to collect the money froin the maker of 
the note, and becav~e tht. yuestion of diligence m s  one of lam, 
to be decided by thc court. 

To tlieqe objcctionq the c l~arqe  of the presiding jud;e m s  a 
full ansncr.  TIP jury nere  instructed that  [he defendant Tvas 
not discliarged, under the circunistanceq of this cace, by the 
plaintiff'. failing to sho~v a dtrnand; that the {rue inquiry was, 
H a s  the defendant su~ta incd an;- dnniac;? B,T the failure of the 
plaintiff to u v  due clilipnce in endwvoririg to collcct the note 
frorr, the maker?-tha~ iq, ~ u , * l i  di1i::cnce as a nian of ordinary 

prudrnce n~ould use iri collecting his elm claim. That  
( I  73) he might not he ixiwnderitood, his Honor prnccecls : I f  

they brliered the plaintiff could not h a w  collected the 
money bv the use of such diligence, then t l c y  ouqht to find a 
rrrdict  for  h im;  othervisr. for. the defendant. To enable the 
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jury to come to a satisfactory conclusion on the question, he 
informs them what i n  law is  due diligence. Their  attention 
was then drawn, very distinctly, to the true point in issue be- 
tween the parties, to wit, the injury sustained by the defendant 
i n  consequence of any misconduct of the plaintiff i n  encleavor- 
ing to collect the money. There can be no doubt but that  the 
indorscrnent of the note by the defendant is an express guaranty. 
I t  is so in its terms, and was not rnade sirnultaneously with the 
note, but nearly three nlonths thereafter. "I hereby guarantee 
the payment of tlic within note to Tilman 3'arrow." There is 
no room for conktl-ccti-ns; it  is  a positive undertaking, and the 
defendant ass~me.3 all the responsibilities of a guarantor, and 
no more. -1ficr ascerlaining the true character of the contract 
on the part of the defendant, the only inquiry is  as to the fact 
of darnage to hi111 resnlti~iq f r o x  the lachts  of the plaintiff. I f  
the plaintiff has, by any iniscondur~t of his, put it out of the 
power of the defendant to secure Iliinself in part  or  in whrtle, to 
the same extent is his claim upon the guarantor din~inishrd.  I f  
the loss has been a total one, his clai~lr is gone; if a partial one, 
he is entitled to redress pro tan to ;  because the obligation of a 
grantor is, that  if the money, bv due diligence, cannot be col- 
lected out of the lnakcr of the note, he will pay it.  Ordinarily. 
i t  is the duty of the holder of a guaranty to demand the money 
of the maker of the note;  but if the maker be inwlvent, it  is not 
necessary. I n  this a gnaranty differs from an  indorsement. I n  
the latter case the indorsee is bound to  strict punctunlitp in pre- 
senting the note for payment. and givinq notice, by the earliest 
opportunity, to the indorser sought to be charged, of its 
dishonoree. Anv neclect in either of tliese particularo, (174) 
will discharxe the indorser, without any proof on his 
part  of any low o r  injury resulting from it. But negligence 
alone will not diqchnrrre a guarantor. TIC must go further, and 
show that  by ii lie is injurcd. X h ~ w ~ l l  7 ( .  l i n o . ~ ,  12  N. C.. 404; 
Ash/'ord v. Robinson ,  80 K. C., 144; Storv on Totes, sec. 400; 
V a n w a r  v .  T.Trool77l, 3 Bar.  and Cross.. 489, 447. The question 
mas fair ly and fully left to the jury. and the:< found that the 
defendant had suffrred no loss by any neqliqence of the plaintiff, 
and, accmding to the authorities cited, the plaintiff  as entitlrd 
to a verdict f c r  the fill1 amount of his claim. 

We find no error in his I-Ionor's charge, and the jlldgluent 
must be affirmed. 

PER CTRIAJI. Judgment affirmed. 

Cited:  R o d a n d  v. Rorlre, 49 N.  C., 339; K e n y o n  v .  Brock ,  
72 N. C., 5 5 7 ;  S ~ ~ ! l i v a n  v. Field, 118 N. C., 360. 
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d promise by A, that if E will marry and haw :i child by his wife, he 
will pay him n certain sum, is a ~ a l i d  cuntract, and, upon the 
contingenc.~ happening, E is entitlrtl to recover the amount, with 
interest froin the time his child was  born. 

XPPEIT, from the Superior Court of Law of BLADEN, at 
Spring Tern,, 1830, Se t t l e ,  J . ,  presiding. 

The action is crssz~mpsit cn special promises of rhe defend- 
ant's testator, James Croniartie, to pay the p l a i n t 8  

(173) $500 in consideration that  the plaintiff ~ o u l d  marry  and 
have issue of the marriage;  and they arc laid in different 

ways in  several counts. Plea. ? /on  asmmpsif. 
On the tr ial  the case upon the evidence was this:  a trxct of 

land n-as devised to the plaintiff in fee simple, but with a limi- 
tation orer to another person in case the plaintiff' should die 
without lear-ing Inwful issue surviving him. I n  1543 the plain- 
tiff sold the land to James Cromartie for $1,000, and conveyeJ 
it to him by n deed of bargain and sale in fee - r i th  g ~ n e i a l  war- 
rants.  d f t c r  the deed v:as executed, Cromartie said to the 
plaintiff, ~t-lio had nexer been rnarritd, "Sow, Charles, be sll~itrt 
and get a -r if t  and have a child, and T will gir-e you $.?nO." ln  
Decembnr, 1842, the plaintiff ~ c a r r i e d ;  and, upon hearing there- 
of, Cron>artie szid t h ~ t  he \\-as bound to pap the j$laintiff 
$300 if hi? mifc should hare  a child. I n  Febrimry, 1846, the 
p!ain+iffqs wife had a child, arid, Croniartie being then dead, the 
p~a i i~ t i i ?  gare noticc to the defendant, the executor, and re- 
q~ie" ed 1m,~ment--n-hicl1 !)-ing refused, the plaintiff brought 
this acrinn. 

The counsel for the dcfe:ldant inqiqted that  there T ~ S  110 COII- 
sideration to sulipwt +hc  promiqr ; that there was no ev idenc~  
of nn r  asqe~:t to ihe c o n l ~ c t  on the part of the plaintiff; that 
the plaintiff had not ~iiarried and had issue within a reasonable 
time, and that thplrc TTXS 110 eridence that the plaintiff n-as thcx 
f3 th t r  of the child hi< ~ ~ i f c  l n d .  Fo r  those reasons he prayed 
the court to instrnPt the jnrv that the plaintiff could not re- 
cover. Rut the court rcfuwcl to qive that  instruction: and hi? 
B o ~ i o r  told the iurv thnt if the7 found that the plaintiff ac- 
cepted the offer of Cromartie, and in consequence and hg reason 
thercof n , a r r i ~ d ,  and had iqwe by his ~ ~ i f e  a t  the period men- 
tioned and Fare notice rhereof to the defendant, he was entitled 
to recorer. The jury garc  a verdict for  $300, wit11 the intrrr~st 
accrued after the demand, and judgment was giren thrrcfcr ,  and 
thr  defendant appealed. 
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Rtrange for plaintiff. 
W. Winsloto for defendant. 

RUFFIK, C. J. I t  is not needful to consider of the benefit 
which the marriage of the plaintiff and the birth of issue might 
have been to the testator in preventing the estate, T+-hich he had 
purchased, from going over and making his fee absolute; since, 
without doubt, marriage is a valuable consideration, and suffi- 
cient to support a contract, whether executed or executory. I t  
is generally the sole consideration on which marriage settlements 
are founded, and it sustains them against the creditors of the 
contracting parties and purchasers from them. It  was so de- 
cided by Lord Ciarendon in Douglass v. W a r d ,  1 Chan. Gas., 
99 ;  and in B r o w n  v. Jones, 1 Atlc., 188, Lord Hardwicke said 
that a settlenient on the wife before marriage, though without 
a portion, is good-for marriage itself is a consideration. I t  is 
most clearly so, for by the marriage the respective parties incur 
duties and obligations to or in respect of each other, and the one 
acquires in the estate of the other, or loses in his or her owu, 
certain rights which are valuable in a pecuniary sense. So, mu- 
tual nromises between a man and woman to marrv will sustain 
each ither,  and the party violating his or her promise is liable to 
the action of the other, as is often seen. I n  like manner a 
promise by one nlan to another to pay him so much in consid- 
eration that he d l  marry a certain woman is valid. The same 
reasons make it so upon ~ ~ ~ l i i c h  a marriage settlement is upheld 
upon the consideration of the marriage. There are many cases 
of actions on collateral promises to one in consideration that 
the promisee will marry a third person. I n  Brozone v. Gar- 
horough, Cro. E l k ,  68, the promise mas to a woman, that if 
she mould marry cne R. B., and one J. B. should not aqsure to 
them certain land. then the defendant mculd pay her $100; and 
the marriage took effect, and an action was brought 
thereon by the husband and wife. After verdict for the (177) 
plaintiffs on no?, assumpsi f ,  it was n~nved in arrest of 
judgment that t i m r  is no sufficient consideration, as the defend- 
ant was a stranger to the ferne. But the court gave judgment 
on the verdict, givinq as one reason that it was intended tlir 
woman was induccd by the promise to marry R. B., which ot1l.r- 
wise she mould not h a w  done, and peradvcntnre she trusted thrl 
defendant rather than J. R. B r a d f o ~ d  1%.  F o r l ~ r ,  Cro. Jac., 22S, 
and Rewsford a. W o o d r o f ,  ih.. 404. are other inslances in which 
similar actions were suqtained. I t  is true that in those rases 
it happened that the perqon whom the plaintiff was to marry 
was a relation of the defcndant, and that in R r o ~ v n e  1.. Gar- 
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borough some stress was laid on that  circumstance. But i t  is 
quite clear that  was not material; for it is not the benefit that  
nlay accrue to the promiser ~r his relation which constitutes 
the consideration in such a case, but the liabilities incurred by 
the person marrying and the effects the marriage may have on 
his or  her estate, real or personal. Accordingly, we find a prece- 
dent, 2 Vent., 492, in which the declaration was on a promise 
to pay the plaintifi- x7 i n  consideration that he ~vould niarry 
one D. B., who then had a bastard; and there is anoiher yrece- 
dent, 2 Chit. PI., 254, i11 which the declaration is on a promise 
to pay the plaintiff a sum nanled for inarrj ing o m  E. E'., with- 
out other~vlse describing her as of kin to the defendant, or  a i  
under any particular discredit or disdvantage.  In E.L. p r t e  
C ' o t t r d l ,  Cowp., 749, a person gal-e io another a bond to pay 
him certain sums b j  instal l l~~ents,  ill consideration that he 
n-odd marry a woman by who111 the obligor had screral bastard 
children, and, after the marriage had, the obligor became bank- 
rupt, and the question was n.hethcr the obliqee could prove rhis 
debt uuder the commission. A c a v  was sent out of clmlccrg to 

the Court of King's Bench for the opinion of the court 
(178) of law. The court interrupted the counsel for  the cred- 

itor by inquiring IT-hat could be objected to the bond; 
and nhen  the counsel on the other qide contended that  the debt 
could not be proved, becauze it n a s  not i'oundrd on a good con- 
sideration, Lord JIn?~sf ie ld  replied that the consideration mas 

. good b?t\\eel, the parties, as it n-ng a stipulation between rheln in 
consideratioil of marriage; the one having lwfo rmed  his part  
and married the -ivolnm, the other was bound to perform his. 
Those c a w  and precedents fully e4ablish that a promise to pay 

' 111 an  ac- n man for marrying a particular ~ o n i a n  d l  n i a i n t ~ '  
tion, after t l ~ e  marriage had. I t  fol lo\~s that a prolniw to pay 
him for n in ry ing  a n r  vomnli, n i tho i~ t  clccignatinr one in par- 
ticular, is  lilievise ~ a l i c l :  for there is no l~ercepiil)le distincation 
on r\.llich the law can givr 211 action in the one caw 2nd not iri 
the otllw. I t  m s  arsucd. i ndvd .  that it might 11c a prejudice 
to one to marry n particular \\-omall, and IF- poiqibilitv. in such 
n case, tht. man wonld not hare  nlarricrl 1 1 ~ r  had  it not been for 
the promise; nhcrcai  n ~ n r r i a q '  rrenerallv is to be takrn to be 
to the party'\ qratificatior and benefit. nnd v lwn he is left a t  
large to his onn  free choice. hi. warring(. cannot be inrcnded to 
bc to his d i d v a n t a g e ;  and, therefore. that in thir last case the 
marriage iq not a sufficient considc~ation. 3 n t  thc diqtinction 
~ ~ 1 1 1 s  to he cntirelr untenable. for es:pericwc.c prowi .  c w n  vhen  
the partirs are of their own esc1usi~-P selection, marriages may 
nr m a r  no+ 1)e judicinuq or hapin-. .ind ii is just as much an  

136 
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act of prudence for a marl to refrain from r ~ a r r y i n g  any woman 
without hayinn a comnetent livelihood for himself. his wife. and u 

a fanlily, as it is for him, under those circumstances, not to 
marry  a particular voman. I n  eitlicr rase he niay be induced 
to marry or n it to marry by his having or not  ha^ ing i~ fe:isona- 
ble consideration. But the lan- does not inquire mheiller the 
party has or has not made a fortunate match, because it is  not 
the adequacy of the consideration IT-hicll dctcrmines the 
validity of t l ~ e  promise. bnt it i a  the doinq of w~iicthing (1 78) 
by the part:; to ~~ho111 :he prclrniv is made. mid i r  i s  a 
f a d i a r  elenlei~tary- principle that such act, l l o \~ -e~e r  triflinc, 
constitutes a suficic~lit consiticration. 7'hc act of m ~ r r i a z e  with 
m y  one woman iiiust, in +biz point of 1 icn-. he the e~llile : ~ s  that  
~ v i t h  any other: and therefore, as f a r  a s  the objection to the 
want of a considrration aftects lhe case. the irlr+ruction\ to the 
jury \?-ere right. 

I t  was nest said that  the plaintiff gave no wch  osie;~t to this 
promise as amounted to a contract be tw~en  the parties, on ~ h i c h  
the other party could hare  an action; and so i t  was 7.oid for 
want of mutuality. Tha t  is but presenting the last o1)-j~c>tion 
in another aspect, and therefore cannot a n d .  There arc two 
modes of making simple contracts and declaring on them. The 
one is, ~vhcn  one party promises to do a certain tliinq, and in 
consideration of that  promisc the other partv engages to do 
something on his part. Then, as nothing is done but the i1i:rli- 
ing of the promises, it is  absolutely neceqsarp that ~rin'ual ral id 
promises, amomtine: to an express contract, ~ h o u l d  appear;  
otherv:ise. one of the parties might claim the benefit of the 
promise of the other. ~vithout in return doing any act or beinq 
liable for an7 loss whateyer. And in  such a case it i; ncpes- 
sary only to >et out the mi~ tua l  promise.. nitliout a ~ e r r i n ?  lwr- 
formance on the par t  of the plaintiit'. The other mode iq. u-llcn 
one party promises, in consideration thnt the othw xi11 or nil1 
not do sonlo act. Then no mutual promise nced 1w v t  forth 
or exist: but i t  is neceqsarp avd snffici~nt to ~ h o ~  the a1.t donc. 
I t  is not requisite that i t  should :tpl!cnr the plaintiff mirrllt 
haye been sued for not doing the ac t :  for hc 1112~ recorcr nftc.  
the thing done, thouqh i t  n a s  at his clcction whet lit^ hi. noulrl 
do i t  or i:ot up  to the m o m ~ n t  of it3 cwcntion. Tllnq. in an 
action 011 :I promise to pnv thc dcht of anotllcr in cnnsidemtion 
of forbearance. the declaration v t q  forth no a ~ r c e m m t  
of the plaintiff to forbear, but onlr  t h ~  pm1ni.e of thc (130) 
defendant to pav np on the conqideration of forbearance 
for the p : ~ ~ t i c u l i ~ r  time, and. tlicn. thnt the plaintiff, confiding 
in tht. defendant's undertaking. did forbenr during the prescribed 
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period. 111 like ulanrit~r are framed the precedcntq lipon pronl- 
ises to pay one for n~ari+ig :I particular perwn. They set 
forth that in consiclcration that  the nlaintiff. a t  the instance nf 
the defendant, viould m:i1qV A. B., ;he c1cfer;dant prmliced the 
plaintiff to pay, etc., :ind thnt  the plaintiff, confiding in the 
prorniw, afterwaidz married, etc. I n  no instance is thew an 
averment, or  is  it  set forth :I, a part of the consideration, that 
the plaintiff agreed to mar:.y, excepting only when the nctiox 
is bct~veen a man and woman for breach of promiqe to inrcr- 
a .  The declaration alleges niprely that  the plaintiff in 
fact married, and that  thereupon the action arose upon the de- 
fendant's promise. Fo r  in all ~i1c.h vases it is the in tendln~nt  
of the lam that  the marriage was induced by the promise. and 
therefore i t  is not necessary to a w r  or prore that  i t  v a s  done 
a t  the inst:mw of the clef end:^^^^. / : I  i c s f o i ~ l  I,. Tl'oodrof, Cro. 
Jac., 404; P o y n t r r  v. P o y t r r .  Cro. Car., 194; B o t X ~ n l ~ m n  v. 
Tlmcker,  2 Tent. ,  71. There is. ho-wver, another r aw v1lic.h 
presents :I rcwarlrable i ~ ~ ; t a l ~ c c  of ill( d i d i t y  of :I prolnic,~ Br 
orie persou to pay a bum of nlon(>y ~ V I -  an  act done OV another. 
TT-hen no other perion is  or  can b~ found to do the act. the right 
to claim the benefit of the proniise arises simp17 froin thc per- 
forn~ancc~ of i l i ~  act by any perion and ~vithout all\- preriouq 
conmlunicatioi~ x i t h  tire c l~fmchnt .  I t  is that of the promise 
of n re\varil for :,l)jii.rl~r.n,lii~(: :I t'r>lo~i, disco~c'rinq lost good,, 
or the like, ill 11-llic.21 t h ~  promi-cb 1. deenlecl to bc ;L cont inui i i~  
one, and to be hil~,ling in f n ~ n r  oi' ; ~ ~ i y  person n h o  a f t c r ~ w d q  
acts upon it. 11 l / l i o r , c .  I . .  I ' i r i  11 ai i l i rc l ,  5 Car. and P.. 366. 
and 4 Ram.  and .\(I.. 621. .liid tho prcwdents of dcclal-ntiol~ 

npon i i ~ 1 1  of?,+ of I < , \ \  arc1 artxr  rnerciv thaj the plaintiff. 
(181) upon t l ~ c  fai th cf the ofl'c~. (lid the senice.  and that t h ~  

clcfe~~dant had ~ io i i r c  thc~rc~ot'. .3 Ten t . ,  30. I t  vaq not 
r icces~ny,  tliereforc, that the declaration here should h n ~ c  
:~verrcd more than i+ 1125, or that  there should 111re been any 
eng;~rrorriwt b r  tlw plaintiff to marry,  in order to ~ n t i t l e  the 
plaintiff to rccowr upon his marriage and the hirth of n child. 

As to  the o b j c c h ~ n  that these things n-ere not (lone in n 
rea~onnhle time, i h ~ w  ic, nothin8 in it. The  contract specified 
no time within ~vhich  the nzarriaqo :ind bir th of irsue should 
occur: arici, froul their nature, tlic party had his lifctili~cl to pcr- 
form theln, and, ulmn perfornmncc completed, c o d d  elaim thc 
conipcnsation agreed orl-at lea.t, ~mlcw,  before anv nc t  dont, 
hr the nlaintiff t o ~ i ~ a r d s  performance. thc other party had I-(,- 

tractcd hii  offer. 
Tho last ground of ~xcept ion  mas that  the plaintiff did :>ot 

p row thnt lie Tvas the fathcr of his wife's child: and to that 
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was added here that an inquiry on that point would be inde- 
cent, and therefore, also, that the pron~ise ought not to entitle 
tho plaintiff to an  action. The answer is that there is legal 
evidence of the paternity of the child, as i t  is matter of law that 
the husband who cohabits with his wife-and nothing to the 
contrary was suggested here-is presumed to be in fact the father 
of the wife's issue. Then, as to the notion of the indecency of 
investigating an inquiry into the legitimacy of the issue. it 
seems to the Court to be entirely unfounded. This is not a case 
of a wager between two persons upon a question involving the 
feelings of others or naturally calculated unnecessarily to pro- 
duce indecent inquiries. On the contrary, i t  is a promise to 
pay one a certain sum in consideration of marrying and having 
issue of the marriage, which is a very common contingency, 
upon which estates devised are enlarged or defeated, and it is 
also a contingency on which alnzost all the linlitations in inar- 
riage settlements depend. They can offend the feelings 
or delicacy of no one, but are contingencies natuxl lg  (182) 
connected with the proper provisions for a family, and 
therefore they almost always give rise to important limitations 
in settlements. Thc present is a transaction mucli of the same 
nature, whereby the plaintiff, who was single at  the time, mas 
to become entitled to denland a particular sum from the tes- 
tator upon his future mnrriagc and the birth of issue. 

PER C'GRIAX. Judgment affirmed. 

Whcrt. tlirxrt~ is x jnclzmt~~rl :~r; l i l~st  tn-o or more. an  appeal cannot be 
gmntetl unless :111 the tlefcsit1:uits join in  t i e  appeal. 

Arrcar, from the Superior Court of Law of ~ f o o n ~ ,  at Spring 
Term, 1850, Settle, J., presiding. 

The plaintiff warranted four defendants, Muse, Spirey, 
McNeill and McDonald, on a former judgment for $40, and on 
1 January, 1837, judgment was rendered aqainsi the four for 
debt, in tere~t  and costs. The justice then made this entry: 
"The defendant JPSSP F. NIISC, no other defendant in the case . . being present, pras-s an appeal, and it is granted, by gving 
for surety one William D. Harrington." I n  the Connty 
Court several pleas were put in generally for the defend- (183) 
'ants, and tho cause pendcd until July. 1847, when Spivev 
cnmc into cmrt  and ?eclared that the appeal had been taken 



I S  THE SUPREXE COGRT. [ 33 

and prosecuted without his consent or  knowledge, and moved to 
dismiss the same. The court refused the motion; and then the 
plaintiff moved to dismiss the appeal. Bu t  the court refused 
that  motion, also, and th s  plaintiff appealed. The  Superior 
Court a t  the next term refused to take cognizance of the plain- 
tiff's appeal, and dismissed it, and remanded the case with a 
writ of p r o c e d e d o  to the County Court. ,It July Term, 1949, 
the plaintiff again moved the County Court to dismiss the 
appeal from the judgment of the justice of the peace, upon the 
ground that  it was a joint judgment against four defendants, 
and on,. of them only appealed : ~vhich  motion ims  overruled, 
and the plaintiff appealed. A t  February Term, 1850, the Supe- 
rior Conrt reversed the last decision of the County Court, and 
a l lo~wd  the motion of the plaintiff to dismiqs the appeal, upon 
the ground stated hv tlic plaintiff, and tl~ereupon the defendant 
Muse, by cwwmt, x a r  allowed to appeal to this Court. 

li'ell~y for plaintiff. 
J I ~ n c l ~ ? ~ l ~ n l l ,  ZIaughton and Wins ton  for defendants. 

IIUFEIN, C. J. The decision of his Honor, from which this 
appeal ~ i - a q  t'iken, is in conformity r i t h  the judgments then 
recently giren by this Court in the case of Smith L?. Cunning- 
A o m ,  30 S. C., 460, and Donne11 e. Shields ,  ib. ,  371, and was, 
probably, founded on those judgments. Of course, as a major- 
i ty of the Conrt concurred in  them, his Honor's decision must 
stand afirmed. unless the minds of those jud2c.s can be full7 
cnnrinced that  thpa were. before, n-rong. -1s tha t  is not the 
cnbe. it xould orclinarilv be sufficient to refer to t!ic previous 

cases. Bu t  as there is  not now an  unanimity alnony the 
(354) judges, it  is, perhaps, proper that  the reasons iihich 

gorern the majority should be stated a little more a t  
large. Upon recurring to the cases mentioned. i t  r i l l  he per- 
ceived that  they occurred in  1948, and that  the n-hole Court 
a t  that  rime united in thcm;  and also that  they professed to 
follon-, and, i n  fact. do fo l lo~r  a rule laid down upon this point 
in the earlier caser of flunns c. Jones,  20 N. C., 291, nnd Hicks 
.I%. C;illi,im, 1 5  X. C., 217-the former of which c c c i ~ v c d  in 
1818 nncl the latter in 1q33. nt xhich  periods t ~ o  othcr iudges 
sat in the Court, and the Court was then also of one ~n ind .  
I t  is also a fact well linonx that  the case of Iliclis z.. Gillinm 
~ v a s  d~c ided  in conformity with the previous genpral opinion 
and the establiqhed practice of the profession. TTndv snch 
circumetanc~s the Court does not consider i t  a l l o ~ ~ a b l e  now, 
vhaterer  might have been the opinions nb oriqine of t h ~  judges 
individually, to orerturn a rule and principle laid domn and 
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acted upon as the ground of decision of the rights of persons in 
such a series of cases. The  importance of adhering to well- 
considered judicial precedents, running through several genera- 
tions of lawyers and judges, can hardly be overrated. I t  is  
difficult duly to estimate it, except by turning one's mind to the 
mischiefs which would arise from a total disregard of them, 
and the misery to a people, v h o  could not tell v h a t  the lax- mas 
under which they nere  liaing until they took tho opinion of 
the judge for the time being upon every particular cluestion. 
Tha t  would, indeed, be both a new and a dangerous principle- 
one which the Court cannot adopt. But  the majority of the 
Court must acknowledge that, as i: seems to them, the old deci- 
sions are right which do not allow an  appeal to one of two or 
more defendants from a joint rerdict and judgment. I t  is 
true, hardships not infrequently prow out of the rule: and i t  
must not be supposed that  the judges hitherto have not 
been aware of them, and willing to prerent them, if (195) 
they could. I n  some of the cases the hardship mas as 
great as it, could be-for example, in Donne11 z.. Sl~ields, 30 N. 
C., 3'71; and observations were made on the hardship with the 
view of calling the attention of the Legislature to it. But  the 
grievance has ever been found to be beyond the reach of the 
judicial function. I f  to be remedied a t  all, i t  requires the 
power of the Legislature: and we are persuaded that. vhenerer 
the attempt shall be niacle, the subject nil1 be found to be one 
which will require much caution and condideration to proridc a 
fit remedy IT-ithout producing or opening the x a p  for  greater 
mischiefs than those obriated. A t  all events, the courts have 
no povier of legislating upon the subject. The  statute gires 
the right of appeal, and hy i t  annuls the jud'gment appealed 
from, and directs a trial rlc 7 2 0 V O  in the appellate court. except 
i n  appeals to the Snprenle Court. How is i t  possible a court 
can sap tha t  as to one of the person4 against whon1 the juds- 
ment was giren, i t  is annu l l~d ,  b ~ ~ t  not :IS to the others? The  
language ic the snme aq to appeals 117 defendants and b r  plnin- 
tiffs. Son-, if one defcnclant can hare  211 appeal, how ?,In it 
be denied to one of the t ~ v o  plaintiffs? TYe do not cnv that the 
two cnqcs ought to be porerncd bv the same rule: that is fcr  thc 
L e ~ i c l a t u x  to determine. Ru t  i t  seems to  uq. as n n1attc.r of 
iudicial construction of a qtatutc, o r  of judici11 aiit1iorit;r i n d e  
pendeat of a qtntnte. an action standing for tl.inl on iwucs b e  
fore a jury cannot in  this State bc split LIT?, qo that d i f f~ rcn t  
parts of the cnqe d l  bc in different courts nt t h ~  same time. in 
the one inqtance more than in thp other. I t  has been wpposed 
that  the court is a t  libertr to do qo upon  hat iq called a new 
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principle laid down by the Legislature, namely, that contracts 
shall be deemed ioint and several. and that actions mav be 
brought accordingly. But, clearly, that cannot affect rights to 

which that principle has not been applied by the Legis- 
(186) lature, or alter the constructions of statutes prex-iously 

existing. I f  the Legislature adopts a new policy, the 
courts must enforce it as far as the enactment commands or 
authorizes. But they cannot carry the principle itself further 
than the Legislature has carried it, so ar to make it reach cases 
xhich the Legislature would not venture to touch. When a 
statute authorized an appeal from a judgment against two upon 
a joint contract, it follon~ed. upon the prineiples of common 
lam, that there could not be an appeal, unless both defendants 
joined in i t ;  because the jud,ment could not be for one and 
against the other, but must be for bosh, unless it were against 
both. There another statute authorizes a creditor to sue on a 
joint contract ns if i t  were joint and several-that is, to sue 
all the parties together or separately. When the creditor sixes 
jointly, surely it is not for the defendants, or one of them, to 
say that the creditor shall be deprived of that pririlege, and 
each of them be allowed to appeal and turn the joint action 
into several ones. Nor can the court allow, without some stat- 
ute to help them, that upon a judgment against two the plaintiff 
may take out several executions as upon two separate judgments. 
The spnm~etry of the law would be colnpletely marred thereby. 
It is true that when an action ex contractu is brought against 
two, there map be a verdict and judgment for one and aqainst 
the other. as nTas held in Jones  z3. Ross ,  4 S. C.. 333 ; and that 
seems to hare been carrying the construction of the act of 
1789 very far-further than, on principle, i t  ouqht to be car- 
ried, because it allomed of a variance between the declaration 
and evidence by permitting the plaintiff to recover on the sev- 
eral contract of one, when the issue is ~ h e t h e r  the tv-o con- 
tracted together. But it n.as so decided, and so long decided 
and actcd on that in B ~ o l c n  1. .  Conner, 32 N. C., 75, the Court 

deemed it a dutp to subinit to it. Yet that decision by 
(1s;) no means affects the construction of the statutes granting 

appeals, or alters the rnlc of lam as to the process to be 
sued out on joint jud,pents. Al particular enactment, altering 
the lrw in one point or on one subiect, cannot be judicially 
extended to other points and other subjects nr)t vithin the pur- 
v i e r  of the act: but each statute is necessarily to be conctrued 
in refwence to the previous lam upon the subject of that act. 
the ~tlischief and the remedv prorided bp the act. The acts 
granting appeals form a srstcm of law upon that subject, and 
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are to be construed upon their 0x11 terms and such reasons as 
apply to that particular subject; and, as i t  seems to the major- 
i ty of the Court, the point is concluded by authority and entirely 
supported by reason, that an appeal, on ~ i ~ h i c h  anotlm trial by 
jury is to be had, cannot and ought not to be taken hy one of 
several defendants, by himself, so os thereby to split up thc 
cause into several parts and greatly inultiply costs. 

i t  must, therefore, be certified to rhe Superior Court that 
there is no error in the order of that court from which the ap- 
peal was taken to this Court; so that the Superior Court may 
remit the case lo the County Court, with directions to dismiss 
the appeal to that cnurt from the judgment of the justice of 
the peace, to the end that the plaintiff map have execution of the 
judgment give11 by the justice of the peace. 

4 

PEARSOK, J. This case presents the question, I s  a judgment 
against two or more joint? or is it joint and several, and to be 
treated in its consequences as if t l ~ r  defendants had heen sever- 
ally sued ? 

The decision of T r i c e  v. Tzirrent ine ,  32 1\'. C., 443, and Jack- 
son  v. H a m p f o ~ l ,  ib., 579, was put b nle upon the ground that 
the acts of 1789, 1796 and 1797 were intended to do away with 
the hardship? growing out of the doctrine of joint obligations, 
joint judgments, and surviaorships, and had made a 
change in the law by abolishing the principle of the Eng- (188) 
lish law as to jeint judgn~ents, and introducinq the prin- 
ciple that 1 he clcfenclants in a judgment are to be treated as if 
they had been "severally sued," n ~ h e n e ~  er the cnds of justice re- 
quired it. And I venture the opinion that as we had, by a liberal 
construction of these relnedial statutes, adopted a n m  principle 
and got rid of all those hardships. except one (which is the one 
involved in the present case), it was x~~iscr to rid ourselves of 
that also, by owrruling lEie rases which adhere to the old prin- 
c iple ,  than to embarrass the !:ITV by attcni;>tine to suatain those 
cases by distinrtionr "too fine for use." 

This case n~nde it newwarp lo review that opiniox. I h a w  
ljerforuled the du'v most nnsionsl,v, nnd tlw rcqult is n csl(.ar con- 
viction of its cor;.wtncss. 

My posi~ion is that the st:rtutcs rcfrrrrd t o  changed fhc  law 
and intmdwcd n nrn- prillciplc; that rhis nen- ?>rinciple has 
been acted upoii 1)~- the I ~ q i s l ~ t ~ ~ r e  and hns been adopted by 
this Court, in two cases, whicll ha\ e neler been drawn in queq- 
tion. and which direvilr conflici with the class of cases adhering 
to the old principle; and that to relieve ourselres of the confu- 
sion in nhicll Tve are now inrolved, and the great confusion to 
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ah ich  we mill be exposed in future, it  is necessary to adopt the 
one principle or the other by overruling the cases which ad- 
here to the old principle or the cases which adopt the new 
principle. I f  this necessity exists, no one mill conrend that 
the new principle should give way to the old one, ~ ~ i t h  all of its 
absurd consequences. 

The old principle is that  all of the defendants are "a unit7' 
and make but one, or, as it is elsmilere expressed, "thouqh ;hey 
are s e I ~ r a l  persons, yet they make but one defendant, n-hen 
jointly sued." 6 T. R.. 525. 

As a consequence of this principle, all of the defendant.; mujt 
join in an appeal, and the plaintiff, to fix the bail of one, 

(189) h u s t  first run a ca. sa.  against all. SOW, b~ the cases of 
T I  ice v. T~iwentinc,  32 N. C'., 413. and J a c l m m  T .  IIaitzp- 

t o n ,  ib., 579, the p l~in t i f f  is reliex-ed from the hrtrdship of being 
obliged to run a ca. sa.  arainbt all of the defendants; and the 
cases of Trice v. Turreztiize and Il'augh 1;. I I a ~ n p t o n ,  37 S. C., 
241, which adhere to the old principle, are overruled. I t  is 
true, the tn-o judges ~ i ~ l i o  inalce the decision do not agree as to 
the ground upon whicli it  is put. The one adopts a nelr princi- 
ple and gives the relief directly; the other gives the relief indi- 
r e c t l ~ ,  by alIox~ing the plaintiff to instruct the officer not to exe- 
cute the writ upon one;  still, the result of the decision is  to re- 
l ime the plaintiff from a hardship which is a conseque:lce of 
the old principle. and it must weaken the authority of the only 
class of cases which still adhere to i t ;  for if the plaintiff is re- 
liered from one of the consequences, a portion of the defend- 
ants should be. I t  m s  the plaintiff'q act to sue both in one 
action, instead of having two  action^, and the judgment in those 
cases r~n la ined ,  as  to all of the defendants, unrevcrsed and in 
full force; l-ihereas, in this case. the defendan! had no option 
as to whether Ihere should bc two nnrrants  or  one, and the 
judgmeni ~ ~ o n l d  be raca+ed aq lo o11~ if the a jqx r l  is allon-ed, 
Icarinq it in force aq to the other. j i l s t  aq if there had been two 
a arrants. And if the plaintif'F, in the one caw, is  relieved from 
thf3 concequrnce of his oxm act, the defendant in the other 
cu,:ht not to 11e p r~ j i~d ice r l  h~ tilo accident, over ~ h i c h  he had 
no control. that tile ylaintif  had sued both in  one warrant, 
instead of haxinq v v n r ~ l  narrante against each. 

.It all eventq, thi.: is a favrrahle cccasion lo asqail the old 
principle, and 1 nnxi7 proceed to sustain my position. By the 
old principle. if. pcndinc a suit B r f o r t  judement, one of the 
ckfrnclailts died. hi. ewcutor or adn~inistrator co111d not hare  
been made liable, slthough he was the only solvent defend- 
ant. The act of 1797 provides that, in such case. such process 
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(190) and judgment may be awarded against the executor or 
administrator of the deceased defendant as if he had 

been "sued severally." Here t he  new principle is announced, 
and is applied to one case, so as to relieve against a hardship 
of the old principle, and the question is, Shall this new prin- 
ciple, by a liberal construction of these remedial statutes, be 
extended to all cases coming within the same mischief, so as to 
relieve against a11 the hardships? or are we to "stick to the let- 
ter" and confine the relief to the cases expressly provided for?  

The Legislature has acted upon the new princil~le. The act 
of 1520 provides that if more suits than one he instituted 
against several obligors, the suits, on the return of the wrirs, 
shall be consolidated. Now, the lammalrers must have supposed 
that the old principle and its consequences had been abolished, 
and that rhe new principle, by which the defendants are to be 
treated as if "sererally sued," was in force, or else they intended 
manifest wrong; for, by the old principle, the plaintiff' could not 
proceed against the bail of each, as he could have done if his 
suits had been Ict alone; and if one of the defendants had died 
after judgment, the plaintiff had no remedy against his repre- 
sentatire; and, on the other hand, the defendants, after the eon- 
solidation, must all join in an appeal; whereas, if the suits had 
been let alone, each defendant had the right to appeal; and 
upon the supposition that the old principle was in force, all 
these hardships mere imposed upon the partie7 by a wise Legis- 
lature to save a little cost. 

Again, the act of 1844 proeides that no ca. su. shall issue un- 
less the plaintiff makes oath that the defendant conccals his 
property. This shows conclusively that in the opininn of the 
Legislature thc defendants are to be treated as if t h y  had been 
"severally sued"; for if the defendants are "a iinit." a fraudu- 
lent debtor n~us t  go free, if he has an honest codefendant, as to 
whom thc oath cannot he madc. Tt is a condition prece- 
dent, and no officer ~rould be justified in issuing a (.a. sa. (131) 
against both upon an oath as to one. 

I n  done? v. Ross ,  4 N.  C.. 335 (1816), it is dcckled that i l l  an 
action e r  c o n t ) a c t u  judgment may bc uqninst one and in f a ror  
of thc other dcfcndant. Thi.: is directlv opposed to ill? old 
principle; and by R libcral construction of the statntes refcrred 
to, the new principle i ~ :  adopted, and cach defrnd?nt is trcated 
as if he had been "qcverally sncd," and this in favor of the plain- 
tiff, who elected to join the t ~ o  in one action. 

So in Rrniih 7.. Paqan, 1 3  N. C., 208 (18:30), it is said 
"it is thc policy of the authorities of thc country to c ~ t c n d  
the principle of t h ~  act of 1789 as far as mill c o n t p l ~ f e l y  remedy 
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the evils a t  cormlon law." and it is held that  the old principle, 
that a judgment is joint, so that, if one defendant die3 after 
judgment, it  (.annot be enforced against his estate, is  changed 
by a liberal construction of those statutes which apply to judg- 
ments, as n-ell as to obligations str ict lr  so called. Here, the new 
principle is adopted, and the defendants are treated as if they 
had been "severally sued," and this, too. in faror  of the plain- 
tiffs. S o w ,  then. can it be insisted that  the old. principle should 
be adhered to so as to subject defendants to its hard conse- 
quences? They hare  no election as to whether thrre shall bc 
one writ or  t ~ i ~ o ;  and it is  but reasonable that  although the plain- 
tiff chooses to include them in the same writ, the7 should be, 
treated and a l l o ~ ~ e d  the same rights as if they had been severally 
sued. Thwe t v o  cases adopt the new principle, and have been 
acted upon by the courts and the profession ever since. Scarcely 
a court is held where judgment is not rendered against one de- 
fendant and in favor of the ~ t h e r ,  and where the representative 
of one defendant, who died a f te r  judqment, is not proceeded 

against; and it is done so much as a matter of course, and 
(192) r i t h  so little question that  many 1)ractitioners are not 

aware of the fact that  under the old principlc the law 
was to the contrary. 

The old principle is  adhered to in onl r  one class of cases, 
Tricks v. Gilliam, 1.5 N .  C., 217, and six other cases ~vhich  fol- 
low it,  where it is held that  as the defendants are a "unit," all 
must join in one appeal, and if one refuses, the others must lose 
their rights, without hope of relie?. 

The new principle is adopted in two cases which have never 
been queqtioned. The old principle is adhered to in one class 
of cases. seren in all. but the authority of these cases (as they 
all stand upon the same qroimd) is weakened by the formidable 
ar ray  of numbers. The  n e v  principle adopted in J O ~ P S  v. ROSS 
and Fcrqan 1.. Smiflz was qa much in accordance with the sense 
of the pmfeqsion and the common idea of justice that  these 
c a w  h a w  never since been questioned, -while the old princi- 
ple, which is acted on in HicX.9 T .  GiTlinwz, supra, was so 
much a t  variance r i t h  the senqe of the profession and led to 
such ha rdsh i~q  that  it was not onIy questimed. but sent n p  to 
this Conrt. sonictiniw under one aspect and sometimes under 
another, and the p rcvn t  i~ the eighth time that this Court has 
been appealed to for relief. The  strugqles of the profession 
and of the public againit the old princinle have been like the 
conrulsire efforts of a strong man seeking to reliwc himself 
frotn n rreipht r i t h  which he is oppressed. 

That  these two sets of cases cannot stand togethw i? self- 
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evident. The one adheres to the old principle, that the defend- 
ants are a "unit"; the other adopts the new principle, that the 
defendants, although ssued together, are to be treated and hare 
the same rights as if "severally sued." That confusion will 
grow out of contradictory decisions bawd upon these incon- 
sistent principles, and that there is a necessity to adopt the one 
and reject the other, is painfully exhibited by the cases of Trice 
v. Turrent ine and Waugk v. Hampto~l,  overruled by T r i c ~  
v. T u r r e n t i n ~  and Jackson v. Hampton ,  and the case of (193) 
Brown v. C'onne~,  32 N. C., 75. There the defendant 
was made to feel the weight, of both these inconsistent princi- 
ples; being sued with one Long, and judgment in the County 
Court being rendered against both, according to the old prin- 
ciple, they were forced to appeal jointly. I n  the Superior 
Court i t  was proven that Conner mas not liable for thc debt. and 
a rerdict was rendered in his favor, and he had judgment for 
his costs and that he go ~vithout day; but, according to the new 
principle, and on the authority of Jones c. Ross, judgment TX-as 
rendered against Long; and the result was that judpnicnt was 
rendered against Conner upon the appeal bond, and he had to 
pay the plaintiff's debt and costs, notwithstanding there had 
been a rerdict and judgnient in his faror ;  and such must be 
the hard fate of all defendants until the one principle is adopted 
and the other is wholly rejected. 

I should not feel at  liberty to insist upon overrulinq the cases 
of H i c k s  v. Gillianz, and the other cases which follo~i- it, but 
for the fact of their being directly opposed to the two acts of 
the Legislature and the two cases to rvhich I h a w  referred, and 
to which must now be added Brown v. Conner. This, 1 think, 
not only justifies, b i ~ t  makes it necessary to overrule them. 

No one can read the case of nrozrn v. Conner, 32 nT. C., 75, 
and say the larv ought to stand as i t  does. That case was cor- 
rectly decjdcd. The conclusion is logical: there W : I ~  no escape 
from i t  without overruling Jones 1.. Ross. That had been at- 
tempted in the Superior Court; but this Court sustained it, and, 
in doing SO,  ot.rrrrrled Hicks  e.  Gillinvr , for the two cannot stand 
together. 

Thr defendants arc a "unit" and must join in an appeal. 
After they  join in  an appeal they cease to b~ a uni t .  and the 
plaintiff is entitled to judgment against one, although 11e 
shows no cause of action against the other. I s  i t  right to (194) 
let this state of things continue? 

I am not in faror of judicial legislation. Where nex- com- 
binations of circumstances and changcs in the state of society 
develop d~fects  in the law, i t  is the province of the Legislature 
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to remedy these defects. But  where a defect is occasioned by. a 
train of decisions, all inroh-ing the same error, it is the duty of 
the Court to remedy this defect, because it is the consequence of 
its own w r o m  action. and i t  should coryect its on11 error. and " 
should not continue in error until "confusion beco~iics worse 
confounded," in the hope that the Legislature d l  extend its 
omnipotent a rm and help the Court out of a difficulty of its 
om1 creation. 

The Court not only has power to correct its o n x  error, but i t  
is most p:oper that i t  should do so;  for, knowing the source 
and extent of the error, it can best apply the remedy; whereas, 
the Legislature, not knowing the case "in all of its bearinqs," 
map handle the subject too rouelily, and vhile al>plying. the 
remedy to one evil, may affect injuriously in:poltant princlpies 
in otllcr parts of the system. 

PER CCRIAN. Judgment aifimed. 

HENRY I-IILL v. STEPHEN DOL-GHTY. 

Where one had a claim against three distrihutces on account of as- 
sets received from an intestate's estate. and they jointly promised, 
verbally, that they ~ ~ o u l d  pay the debt: Held, that this promise 
nas  Yoid ~iiider onr ststute, being only oral, because each of tlie 
defendants was lialrle wparntt'ly in pro!)ostion to the assets he 
had receirerl, aud by this l~romise each made himself reqponsible 
for the liability of the others. 

APPEAL from the Superior Court of Lam of BEA~FORT,  at 
Spring Term, 1850, BazZ~y, J., presiding. 

The action is assumpsit, and non assumpsi t  pleaded; and it 
mas decided upon the folloning case agreed: 

i n  M n v ,  1829, Thomas Doughtv m s  appointrd the g-xrdian 
of John  Doughty, an  infant, and gare  bond u-ith George Hil l  
as a si~rcty.  Thomas Doughty died i:l 1830, intrstnte, leaving 
three infant children, the two defendants and a daughter, ~ h o  
were his next of kin. William E. Smaw v a s  appointed the 
guxrclian of the infants i n  1833, and in 1533 he n a s  also ap- 
pointed tht, administrato~- rle bonis icon of T l ~ o a ~ l s  Doughty, 
and received assets of his intestate. TTl~cn the defcltdnnts came 
of agc S m a v  settled v i t h  each of them, and paid to each his 
share of r11~  estate, without taking any refundin? bond. I n  
1847 John  Doughty bronght suit on the ,parrli;un bond of 
Thomas Doughty against Sma~v,  as his administrator, and 
apainst TTenry Hill,  tlie present plaintiff, as the executor of 
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George Hill, who was then dead, and the damages mere assessed 
to $100 for a balance due to the ward, and judgment indorsed 
accordingly. A fieri facias was issued thereon in Sep- 
t e m h r ,  1849, and on 1 December following the present (196) 
plaintiff paid the same. I I e  had before that  time settled 
his accounts as exccutor and paid to sundry legatees all the 
estate, except such party as were given to him by the will, which 
he retained as his own legacy. At  tile time of the suit brought 
by J o h n  Douglity, Sinam and the sureties to his administrator's 
bond were insol~ent ,  and have been ever since. While the exe- 
cution mas in the sheriff's hands, the attorney of the plaintiff, 
Hill, informed the present defendants '(that he had been in- 
structed to commence proceedings to subject them to the pay- 
ment of the amount recovered, upon the ground that  i t  was a 
claim against their father's estate, and they had his property"; 
and the defendants thpn proniiscd the attorney that if h r  would 
not commence proceedings against then1 and run them to costs, 
they would pay the execution a t  or  before i ts  re turn;  and the 
attorney informed the plaintiff thereof, and was instructed not 
to commence any proceedings against the defendants until after 
the return of the execution. The defendants did not say expressly 
th s t  each of them would pay a part  of the demand, thouyh 
they rernarktd tl:at fhcir sister was equally liable, and they said 
they would make her pay her proportion. Both of the defend- 
ants, honeoer, wl1m toyether, told the attorney, xq aforesaid, 
that  "they would pc"y the judgment and execution." 

It mas agreed tha t  if thc opinion of the court should be for 
the plaintiff, he  should have judgment for  $124 and the costs; 
and tha t  if the court should be of a contrary opinion, there 
should be judgment as of nonsuit. Judgment was given for  the 
plaintiff accordingly, and the defendants appealed. 

J .  H. Br?yan and ,T. W. Rmyan for plaintiff. 
Donne11 for defendants. 

RUFFIN, C. J. Several objections were taken a t  the (197) 
bar to the recovery: but it is sufficient to eonsidcr one of 
them, as  the Court deems tha t  fatal. Supposing, then, that  the 
action ir p r o y r l y  hroiight in the individual capacity of the 
plaintiff, and also that the promise is  to he deemed joint and 
not construed with rcferenee to the previous several liabilities 
of the nest of kin, still the action will not lie, because the prom- 
ise was not in writin?. The  a r p n ~ e n t  for the plaintiff is that 
the defendants were bound in equity to exonerate the plaintiff 
from the payment of the judgment, or  to reimburse to  him 
what he  might pay on it, and that  such a liability will support 
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an  express promise to pay the money. Without saying how 
fa r  next of kin may-, on account of distributive shares receired, 
be liable in  equity to creditors upon the devustnvit  and insol- 
vency of the administrator, and admitting such liability fo r  the 
purpose of the present question, and also tha t  an  equitable lia- 
bility will wstain an cXxpress promise a t  lam, pet i t  mill not 
follow tha t  this rerbal  promise by tn-o of the next of kin will 
maintain this joint action against them. I f  an  equitable lia- 
bility be a good consideration, it is so as f a r  only as the liability 
IT-ent; for  even forbearance d l  not uphold a promise to pay 
a n  unfounded demand. I f ,  then, a court of lam can recoLpize 
an equitable liability as a consideration for a promise, i t  must 
fo l lo~r  tha t  the Court is obliged to determine the e ~ t e n t  of the 
liability i n  order to ascertain how f a r  i t  is a su5cient con- 
sideration, and also whethcr the promise founded on i t  is such 
an  one as map be oral or  must be ~vritten-in other ~vords, 
nhether the cquitable liability Tvas that  of the party promising 
or of some other percon; for the statute, n-hich requires a prom- 
ise to :rnm-er the debt of another to be in vri t inq,  must, of 
necesiitv. be construed to mean all debts, vhether leqal or  
equitable. Sow,  thcl liability to creditors of the defendnnts and 

their siste:.. a<  next of kin, m s  not joint, but aroce. if 
(193) a t  all, b~ reacon of tha t  portion of the a ~ r r t ~  of their 

father nhich  came to their respective hands as their sev- 
eral  sharps of the estate. Each ~ m s ,  therefore, liable for ~n!v 
a n  equal proportion of the moner-at all event., in thc first 
instance, and 1.-hile the others Irere able to pay thcir rar t s ,  
TI-hici is not qnestioned here. Hence, i t  is oh.-ions. if one of 
 ill^ dcfmdants had rerballv promised to pav the n hole of this 
dernond. that ihp promise T T O U ! ~  not hare  been bindinq, under 
thc qtntute of frauds, h y o n d  his onn  one-third: for. h ~ v n n d  
tbat, t h t ~  liabilit;; 11-as not his olrn, but tha t  of mother.  It 
vein., clear tlint an undertaking bv the dcfendants in a joiqt 
form to pay the n.11olp d ~ b t  cannot alter the rule of law or the 
legal effect of the promise as  to each, in that  respect; for  if 
t1i7o pcr,cns on-e another qeparate dchts, then joint oral promise 
io pay both debt? cannot sustain a joint action, since it is  a 
proniihcx by each to ansx-er for another in respect to all but his 
o u n  orio.in:ll debt. Therefore the plaintiff cannot have judo.- 
inent in this action-not against both defendants, as thcrc iq no 
valid joint promire; nor against the defendants separately. as 
the plaintiff cannot hare  judmlent against one defendant for a 
par t  of his demand, and against the other for the residw, 

PER CTRIAJI. J u d < p e n t  reversed. and judgment of nmqnit. 
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When x deed from A to B calls for the line of an adjoining tract, testi- 
L U U U ~  camot be iutroduced to control that call by showing that, 
at the time of the execution of the deed, thrg ran to a different 
line; that 8 afterwards said this last was his line, and that A 
and tliosr nho c~lairncd under him cultivated for ulany years ul) to 

, this line. 

APPEAL fro111 the Superior Court of Law of RANDOLPH, at 
Special Term in July, 1849, Battle, J., presiding. 

Morehead and 11zdell for plaintiff. 
Winston and lllendenhall for defendant. 

PEARSON, J. I n  1767 Henry E. McCulloch conveyed to one 
Thomas Icing a tract of Iand, which is represented in the an- 
nexed diagram by the parallelograni d, B, G, 0. 

I n  1794 a grant issued to one UcCrackin for the tract of land 
represented by these letters, T, X, G, It, D, G, J, P, &, It, S 
(a t  G). The grant calls for a post oak, t k e ~  n o r l l ~  62 degrees 
east 27 chains to  a blacA. oak (at  R ) ,  then east 49 chains to a 
s t a h  in King's line (at  I ) ) ,  then north 29 chains to a black oak, 
his corner (at G ) ,  then east 39 chains to a stake (a t  J), and 
around to the beginning. 

I n  1797 King corneyed his tract of land to one Langhlin. 
I n  1801 Laughlin conrcycd to McCrackin the land repre- 

sented by the letters L, E ,  H. 0, which was the northern part 
of the Iand deeded to King hv SlcCalloch and a small 
part of DlcCrackin's oii7ll land represented by the letters (200) 
D, E, H, G. Thr dred hepins at a poplar (a t  L), thence 
west 130 polcs to a corner post oak (at  E )  on the next side of 
the tract, thcilce north 120 poles to a rtake (at XI) ,  thence east 
130 poles to a stakc (at 0 ) ,  thence south to the beginning. 

I n  1807 JlcCrarBin convcvcd l o  m e  Andrcws the land repre- 
sented by the lettcr;: F (or X), S, U, Z. (2, IZ, E (or D). Thr  
deed calls for a post oak in the original line at Z, thence south 
30 chains to the old corner post oak (at  G ) ,  Llim north 62 dr- 
gwes, fast 27 c.hait~s to  (L 1)lncX oak (at  R ) ,  then  east 49 chains 
lo a stalir in Kixq'u littc~ (at E or I)), then north to the begin- 
ning. Thc lessor r~lninied wider Andrems, arld the only qucstion 
in thc case 1%-as, Did the deed from McCrackin to Andrmvs, in 
the call from the black oak ( at I<), "thencr~ east 49 chains to  a 
stake in Kilig's line," ruu to D, or did it stop at E ?  I t  was 
proven that there was x post oak at E, marked as a rurner, 
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mhich c o r r e ~ ~ o n d e d  in age v i r h  the deed from Laughlin to Mc- 
f'rackin in 1801, and a witness swore that  in 1807, when the 
deed v a s  made lry NcCrackin to h d r e n s ,  a surrey made 
and they ran the line from I< to E and from E to H, and that  
after his purcliase Andrems said that a fence on the line E ,  H, 
x i s  on his line. Several marked line trees were found on the 
line E, H. I t  was al,o proven that XcCrackin, after  he con- 
veyed to Ancl~ens, cultivated up to the fence a i  E ,  11, for sev- 
eral years, and that  Xorrison, under nhoul 111e defendant 
clninis, a f t w  he p u ~ h ~ e d  in 1S18, conlinued ro cultivate up  to 
the mi l e  fcnce. until 1621 or 1522, vhen  it x-as turned out and 
perri~it~ecl to g l o v  up as an  old field. The defendant claimed un- 

der our Xoi.ii-cr~, to ~ i l i om 3lcCrackin conveyed in 1818. 
(201) Hi s  Ronor charged, "that King's limiting the line 

B, I>, G, according to the original calls, the plaintiff 
n-ould be entitjed to recolcr, urilcss the defendant could show 
that  i t  had been subsequently established el~ewliere; that when 
1IcCrackiri puxhased the upper part of the King grant from 
Laughlin in 1801, lie oxned the vhole land, and it mas conlpe- 
tent for him then to run  the line E. H, and establish it as the 
line bet~reen his original qrant and the land purchased of Laugh- 
lin. And if the jury believed he did so, that  line then became 
the Xing line, and ~vould bc th.e line called for in the subsequent 
deeds, un!ess there m s  eridence to show that it had been after- 
~ m r d s  run and established a t  another place, of vhich  there mas 
none. To  establish the position that  i t  mas con~peteiit for 
NcCrackin to establish the line E, 11, upon his purchase from 
Laughlin, the court remarked that  if he purchased a part  of his 
olrn l m d ,  he ~ rou ld  be estopped from sayinq it n7as not Laugh- 
lin's, because lie had by his own deed establiched the line E ,  H. 
The c o u ~ t  told the jury the .  \yere to inquire ~vllether the evi- 
dence satisfied them that  the line E ,  11. was established in 1801, 
and if so, they would find for the defendant. R u t  if the evi- 
d a m  preponderotcd in  f a ~ o r  of the line B, D, G, they would 
find for the plaintiff." 

I I i s  Honor was correct in the position that B, D, G, being 
avm- t~ inc r l  to he the Kin? line, the call in the deed to Alndrews 
frnrn IT '(then east 49 chains to a stake in King's line," must 
go to the line B, I). G, unless there r a s  somrthing to control it. 
T c  think there was nothing to be submitted to the jury as suf- 
ficicnt, if true, to hare  this effect. There r a s  error in submit- 
tin,rr the question to the jury, instead of charging that  there mas 
nothing to control the call. 

Admit that  in 1801. when Lauqhlin made his deed to XcCrack- 
in, rhe line E, H, was run  and marked and established as the 
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line up to which Laughlin conveyed to McCrackin, that  
fact  cannot control the call in the deed to Andrews, for (202) 
it was a matter between Laughlin and McCrackin; and 
although McCrackin has a right to makc a line on his own land 
when he pleased, yet the fact of his doing so could not niake that  
line "the King line," so as to have any effect i n  a deed m h c h  he 
afterwards made to Andrems, inasmuch as the establisliing of 
this new line is  i n  no manner recognized or referred to in the 
deed-the calls are the same as  those in the grant tc  3 I r C r : ~ k -  
in-and no allusion is made either to the fact that NcCrackin 
had purchased land of Laughlin or to the fact that  the line 
E, 11, had been run and marked. The deed to A n d r e w  does 
not connect him with these collateral acts, and his title cciinot, 
therefore, be affected by them. 

The  testimony that  when McCrackin sold to Andrews a sur- 
vey was made, and they ran  from R to E, and from E to I F ;  
that  Andrews afterwards said the fence a t  E, $1, was on his 
line; and that Mecrackin and those under whom the defendtint 
claims cultivated for many ycam up to this fence cannot havo 
the effect of controlling this call in the deed. It xvould net be 
admissible for the purpose of controlling "corner and distance," 
and, a fortiori, "it cannot control a call for  the line of an adjoin- 
ing  tract." 

W e  are not certain that  we comprehend the meaning of his 
Honor in what he says about a n  estoppel. But me are certain 
that  the doctrine of estoppel has no application in this case, 
and the plaintiff has a right to complain of the allusion made 
in reference to it,  as bring apt  to mislead the jury. I t  may be 
that  as between Laughlin and himself, McCrackin was estopped 
from denying that  he had purchased up to the new line which 
they had established. Bu t  in the same way he mas cstonned 
from denying tha t  the State had granted to him u p  to the King 
line, and so there was an  estoppel aqainrt an estoppel, which 
left the matter "at large." S f t e r  Laughlin had made 
the deed, he had nothing more to do with it. The  idea (203) 
that  McCrackin was estopped, as against himself, is ab- 
surd, and  hi^ Honor could not have intended to express it. The ' 
t ruth is that after  McCrackin had become the ou-ner of nll the 
land, he hnd a right to sell off to Andren-s just as much as he 
pleased; and the onlv question was, How much did he c o n ~ e y ?  
Hi s  deed says he conveyed up to the King line, and there vTas 
nothinq to eonlrol it and give to i t  the saine I r ~ a l  effect aq if i t  
had called for the l ine  ~stnhl ishc(7 by the deed from Lauqhlin to 
McCrackin, which is not referred to, and with which Andrews 
and the lessor of the plaintiff, who claims under him, were in 
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no wise connected. So  the doctrine of estoppel was not in- 
volved in  the case, and the allusion to i t  had a tendency to mis- 
lead the jury. 

There must be a cenire d e  novo. 
PER CURIAM. Judgment reversed, and cenire de  novo. 

TVILLIAJI IIlIOSS v. J O I I S  COOK. 

Where A, a citizen of Xorth Carolina. appointed B, in Tennessee, tn 
lease for hi111 a certain tract of land in the latter State, and B 
:~ccordingly leased it, but the lessor, not being willing to trust 
A, required E to give his own note for the rent, which he did. 
:rnd he afterwards lmid i t :  Held .  that this \\-:is xu undertaking 
by T: nithin the scope of his general authority : that A \\-as bound 
to reimburse him. :illd that it was not necessary for B to give 
to A ally notice of the p ~ p ~ e ~ l t ,  t41 entitle him to an action against 
A for the I U O I I P ~  SO 1)aid. 

APPEAL from the Superior Court of Lam of NASH, a t  Spring 
Term, 1850, X n n l y ,  J., presiding. 

(204) This  was a n  action to recorer $130, v i t h  interest from 
December, 18-17. The plaintiff declared in assumpsi t  in 

sereral counts: 1. Specialty on the case. 2. As agent of the 
defendant upon a contract of indemnity. 3. F o r  money paid 
to the use and a t  the request of the defendant. 4. -1s between 
debtor and creditor for money laid out and expended a t  the 
instance and for the use and benefit of the defendant. 

I n  the progress of the tr ial  it  was proposed to read dcposi- 
tions taken on 5 and 6 January,  1849. Their adinissibil i t~ ma3 
objected to on the ground that  the notice of place was not spe- 
cific enough. The objection was overruled. I n  the deposition 
of John  TV. J h t h e ~ ~ s  he states that  he saw Irions pay Blackwell 
the sum of $130; and i t  was explained a t  the time of the pay- 
ment. i n  conversation hetxrwn them, to be for the rent of the 
land, taken for the defendant's use. This conrersation was ob- 
ircted to, but orerrulcd. The  proofs are in depositions and ' 

Idters. 
'l'hr defendant contended: 1. That  the agent had no author- 

~ t v  to obtain the land upon his own credit; and making a con- 
;rnct of this sort and paying the money vithont requcst could 
i ~ o t  girc him a right of action. 2. That  the plaintiff could not 
:ti anv rate sue without a p r e ~ i o u s  notice of the demand. 

Thr court inqtnicied the jury, if the defendant gave Iriorlb 
1 M 
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general instructions to x n t  the land in question for him, with- 
out directing in what particular manner it should be done, and 
i t  became necessary, in order to attain the object, for the agent 
to make himself primarily responsible, it mas within the range 
of his power to do so. And this he lniqht do a5 mcll in ease 
where his principal was known to the other as where he was 
unknown. And if the agent, Irions, contracted as above sup- 
posed, or by his own credit, for the laltd, and krpt i t  for his 
principal cluriilg the year, md has paid the rent according to 
contract, he is entitled to recover it back, with interest. And 
no notice of the demand or of suit is requisite in such 
case previous to action. (205) 

Lor-iswm, N. C., 11 January, 1846. 
&. J o ~ c s :  Your letter of the 25th came to hand last nigh!. 

I was glad to hear from yon and your family. I got home the 
20th of last month, but would have got hoine sooner, if T had 
ccme straight on. I stopped nine days at  uiy brother's, in 
Georgia, and left him anxious for ille to stay longer with him, 
but could not. I have bought you a blacksir~ith. They tell me 
he is a good one. He  is nbout twenty-five years old. I f  you 
will t alre hiin, you can get him for $800 ; and if you don't ivan', 
him, nip brother mill take him at that pric3. You lliay have 
refusal. 1 don't know when I shall start to  Tennessee, but  will 
conle as soon as I can. I f  yon don't see me by 1 >larch, 1 shall bc 
there by the first of tllc fall. Tell Xr .  Irioils L a111 i n ~ ~ c l l  obliged 
to hiin for his kindrms to 11 e, 3 s  1 did not itnow but m h t  1 
carlie up to niy pro~>!ise. If I don't get to Tmnessee beforc~ the 
fall, I sliall m ant the place he has rented for rnc. Tell hi111 1101 

to let it yo, :IS I shall want it. My father's Lcaltl~ is w r y  bad 
at this time, but 1 think it will he so I can take hill1 out w s t  
fall, etc. . T o m  (hok.. 

To Ttro>rAu C. JONES. 

Yam, J .  Several exceptions were taken by thr defendant to  
the coinpetency of the cridence offered by the plaintifi' and ad- 
mitted by the cour,. The first is as to the admissibility of the 
depositions-tho notice ui~dcr which they xTerc> taken bcing, a i  
insisted, not sufficiently es1)licit. Without passing any copiuion 
upon the point raised, it is sufficient that them wad a i'rass- 
examination by the defendant. -1s the object in giving 
notice is to enable the party to prepare for rhc wami- (206) 
nation and to attend if he t l~inks ])roper, if he does attend 
and cross-exa~i~inr ?he witness, a waiver of the notice is to br 
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presumed, and the deposition is n-ell taken vithout showing any 
notice-the very object of giving it is  attained. Eeaslcy v. 
I lozi:~ey,  S% S. C., 286. 

r l I h e  nest exception is  as to the conversaiion b e t ~ ~ e e n  Irions, 
the plaintiff, and Black\~ell, the person frorn whom the land 
n a s  rented, 11 hich n a s  made a t  the time the r e r~ t  was paid. 
The plaintiff took a receipt from Blackwell for the mrriey, the 
parties fllen stating for what it Jvas given. It is  a f m d i a r  
rule 01 1;l.x that declarations made by a party at the t i ~ w  a par- 
ticu1.m transaction takes placr are p n u  r e i  gestri ,  a part of the 
transaction. as explanatory of it. It is true, par01 e~ idence  can- 
not be ~ e c e i ~ e d  to vary or altcr a \n i t ten  contract; but this is 
a :.twill:, and n a y  he explained by other testimony. because the 
1:iv does not cons id~r  the writing as thp hest evidence of the 
tr.:ulsaciion to nhich it relates. 3 Phil. Evidence, 1-17>) in 
noieq. SOT. rhe porol el iclence n a s  given, perhaps unnecessa- 
rily, to csplain w h r  and for what purpose the money n.as paid 
by t he phintif i .  The declarations n ere properly received. 

The defendant culltends that the agent had no authority to 
ohtnir~ the larid npox his oxvn credit, and that  making a con- 
tract of :hi-, kiiid and paping the money, TI-ithout requeqt. could 
not give a right of action; and, second, that tlie l~laintiff could 
not, at a n r  rat?. without a previous notice of the demand. 
Scit i ier  of the ohjeotions cG1n avail the plaintiff, under the facts 
stated in the caw. I t  is a sound principle  hat one man cannot, 
bg paa~ing a d e b  of another, ~ ~ i t h o u t  his request, make him his 
ov7r debtor, and thrreby entitle himself to an  action a ~ a i n s t  him. 
TZilt that principle ha. no application here. The plaintiff n-as 
not actin.. officion-17. eithcr in binding himself or  payinq the 

money. Thc exception concede9 that  the plaintiff nTas 
(207 )  the w e n t  of the defcndant. The cace shon-s he v a s  his 

special ac-qt. t \ i  do a particular thing, ~ i t h  unlimited 
powers a3 to t l i ~  mock and manner of doing it. I r i s  instruc- 
tions mere to rm: that  particular piece of land at thr  price of 
$120; but if he could not pet it for that ,  to give Blackmell his 
l'rice. Such an aqpncy iq sometimes called a general agency. 
Story on S,rrenci~s, see. IS. Were the means used bv the de- 
fend:int imuwal,  in making wch a ccntract as he did make? 
TTaq there anythinq in the inqtructions received by him v-hich 
foybade thp use of such means? The object of the defendant 
TT-as to rent that piece of land. and the plaintiff was instructed 
io g i ~ ~ e  the lewor his nrice. B ~ l t  Blackn-ell would not take the 
defendant as his debtor, but jnsistcd that  the plaintiff himself 
shonld hccome bound. R e  did so;  and without it the lease 
:~oi~lcl not have been  mad^. Vnder such circumstances the plain- 
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tiff had the right to bind himself to pay the rent. I n  doing so 
he only bound himself as far as the defendant, 11is 
would, as a lessor, have been bound. The case further discloses 
that the defendant was apprised by the plaintiff of his having 
rented the land, and the defendmt approved of it and directed 
him not to give it up. I f  the lslaintiff had a right in executing 
this agency to bind himself, then it follows as a necessary con- 
sequence that when he paid the rent the money mas paid to the 
use of the defendant, and he is bound to repay it. Mr. Story, 
in his treatise on Agency, sec. 335, states that an agent has a 
right to be reimbursed all his advances, expenses and disburse- 
ments made in the course of his agency on :iccount of and for 
the benefit of hi? principal, and wliich grow out of the employ- 
ment and are incident to it. The direction to give Blackwell 
his own price was an express request to use his own funds or 
credit to effect this object; and it does not appear that Irions 
had any funds of the defendant in his hands. But 
whether the authority was express or not, from the na- (205) 
ture of the agency it was implied. I f  the lessor had 
insisted that the rent sl~ould be paid in advance, his instructions 
would have authorized the plaintiff to pay it, and he should 
have had a clpar right of action against the defendant. 

I t  is further urged by the defendant that he was a guarantor, 
and, as such, was entitled to notice of the payment of the money 
by the plaintiff before the action was brought. I n  the trans- 
action there is no fcature of a guaranty. That is a contract, 
ordinarily, of suretyship. With whom did the defendant in  
this case form the contract? Not with Blackwell. the lessor, 
for he knew when he let the land that the plaintiff was the agent 
of the defendant, and he expressly refused to tmst his respon- 
sibility, but insisted on that of the plaintiff. I t  was upon his 
credit the contract mas made, and to him alone did hc look for 
his rent. With the plaintiff no such contract was made or 
implied, except such as a r i s ~ s  in every case where one nlan pays 
money for another, a t  his request, and in  such caws no notice 
is required of the payment of the money. This is very similar 
to the case where a bill is accepted for the honor of the drawee 
and the acceptor pays the money; the lam implim a request on 
the part of the drnwep. I n  the arqumcnt, Cr'rice v. R u ,  14 
N. C., 63, mas cited. I t  has no application. The Court thw-e 
decide that where the liability of a party is not dirert,  b ~ t  cnl- 
lateral, and dependent upon the d i ~ f n i i l t  of another. he nnlrt be 
notified of the dcfnult bcfore he can be charged. Here the lia- 
bility of the defendant is direct and not collateral, and the only 
default was his own, in not paping the rent at the end of the 
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, year or furnishing the plaintiff with funds to do so; and this 
knowledge of the default was, to him, notice sufficient. 

A number of depositions, notices and letters were made parts 
of the case. We must be permitted to suggest that this 

(209) practice is inconvenient and expensive to the parties. 
So many of the depositions or notices as may be neces- 

sary to present the point to the Court are required, and no more 
ought to be incorporated into the case. I n  this case the clerk 
has not only sent the originals, but also copies; for what pur- 
pose we cannot tell. 

PER CVRIAM. Jndgn~ent affirmed. 
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IJ3WIS CAMP ET AL. V. A. K. IXOMESLEP. 

1. Where a recovery is had in ejectment, upon the several demises 
of different persons. all the lessors may unite in a joint action 
for the mesne profits. I 

2. Tenants in colnnioii may. in atxneral, sue separately for trespasses 
on real estate, yet they may also join in such action, in respect 
to the injury being to their joint possession. 

APPEAL from the Superior Court of Law of CLEVELAND, at 
Spring Term, 1850, Caldwell, J., presiding. 

The action is brought by Camp and four others, and is tres- 
pass for the niesne profits of a tract of land, recovered in  eject- 
ment upon the several demises of the present plaintiffs. Upon 
the trial on the general issue, i t  appeared that the plain- 
tiffs and the defendant were tenants in common of the (212) 
premises. The counsel for the defendant thereon in- 
sisted that the plaintiffs should not recover, because a tenant in 
common cannot have trespass against his companion; and, if 
that be not so, became the serernl lessors of the plaintiff in the 
ejectment cannot join in this action. The court qave instruc- 
tions to the contrary, and the plaintiff had a verdict and judg- 
ment, and the defendant app~allrrl. 

G. W. B a x t e ~  for plaintiffs. 
Thompson for d(1fendant. 

RUFFIN, C. J. Thc directions were right on both points. 
As the action for mesne profits is substantially a continuation 
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of the ejectment, for  the purpose of recovering the actual dam- 
ages mhich were formerly nominally assessed, i t  follows that  
whenever a person is allowed to maintain ejectment, he may 
hare  trespass against the same party, by r a y  of completing his 
reixedg.. Hence, i t  is settled that, after a recovery in  ejectment 
and entry, a tenant i n  common ma. sue his companion, v h o  
ousted him. for the mesne profits. Cnt t ing  v. B a r b y ,  2 T m .  
Bl., 1077; Goodtit le v. T o m b s ,  3 STTil., 118; I lo ld fas t  v. Shepard ,  
31 S. C., 228. Then, as to the other point, although it he true 
that t ~ n a n t s  in common may, in general, sue peparately for tres- 
p s s e s  czl real estate, yet it  is establiched that they may also 
join in such action, i n  resnect to the injury being to their joint 
posswsion. Chamier  11. C ' l i n p ,  5 11. and S., and Clrcmicr v. 
S l ingow,  2 Chit., 410, are direct decisions to tha t  point;  and 
there secms to be no reason why the caqe of t ~ o  or more tenznts 
in common, thus suing their f e l l o ~ ,  after recovering i n  eject- 
ment, should not fall under the common rnlc. 
PER CTRIA~J.  Judgment affirmed. 

Ci ted:  Overcash v. Xi tch ie ,  89 N .  C., 392. 

ALESASDER FOX r. J O H S  B. WOOD. 

A cn. st!. issued by n justice of t he  peace ill Buncombe County ought 
to be returnrd to  the County Court  of th3t  county, notwithstand- 
i n r  t he  provisions of the. 2ct of 1544, alwlishin= jury t r ia ls  in the  
county courts of Runcclnbe. 

,\PPEAL from the Superior Court of Law of BK~XCONBE, a t  
Fall  T e r m ,  1548, J l a n l y ,  J., presiding. 

The only question presented is whether a cn. su., issued by a 
justice of the peace in  the county of Buncombe, ouqht to be 
returned to the Countxr or Superior Court, undcr the provisions 
of the act of 184-4, n-hich abolishes jury trials i n  the county 
courts of Buncombe and some other countics. 

The en. sa. was in the usual form, and, after directinc the 
of5cer to h a m  the body h?fore w a c  iustice of the peace of the 
snid county. to satisfv, etc.. concludes thus:  "and in case he 
~11'~11 rive bond and securitv occorcling to Ian7 for his appear- 
:,nee before pour Coun:v Court. you are to take thc. samc and 
makc return thereof, v i t h  all the proceeding in the case, to 
.wid court, and herein fs i l  not." 

The officer tool; a bond for the apnearance of the defendant 
a t  the next term of the Superior Court. to ~vhich court he 
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returned the writ, and the judge below refused a motion to dis- 
miss, entertained jurisdiction of the case, and the defendant 
was allowed to appeal. 

J .  Baxter and N .  W .  Woodfin for plaintiff. 
ZIenry and Gaither for defendant. 

RUFBIN, C. J. His  Honor was of opinion that the act of 
1844 transferred jurisdiction in such a case directly from the 
justice of the peace to the Superior Court. 

We do not concur, but believe the proper construction (214) 
of the act of 1844 onlv takes to the Sunerior Court. in 
the first instance, such cases as will require the intervention 

'of a jury as a matter of course. A statute making an excep- 
tion to the general law should be confined to the object which 
was in view and the necessity which gave rise to it. The stat- 
ute under consideration provides, among other things, that all 
appeals from a justice of the peace in the counties of Buncombe, 
etc., in civil cases shall be returned to the next term of the 
Superior Court. This is not an appeal, and does not come with- 
in the words, nor does i t  come within the necessity, of the stat- 
ute; for i t  may be that an issue of fraud will not be made up. 
I n  appeals the issue is made and tried by the magistrate, and 
a jury will be required in the court to which i t  is carried, as a 
matter of course. unless one nartv or the other makes default. 

L u 

Proceedings in bastardy are returnable to the County Court, 
and if an issue is made up i t  is taken to the Superior Court by 
certiorari. S .  v. Sluder. 30 N. C.. 487. 

The same principle governs this case. The jud-pent below 
ought to be reversed and the motion to dismiss allowed. 

This opinion will be certified to the court below. 
PER CURIAM. Ordered accordingly. 

Cited: Harris v. Hampton, 52 N.  C., 598; Buchunun 71. 

McKenzie, 53 N. C., 97. 
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1. A ncgro slave n-as pcrnlitt~d I)$ his master to own a horse. ALter- 
n-arcls the negro n-ns eold to A, and the horse was talten ro thcL 
latter's house. A directfd the negro to take thr horse n7,vx?, and 
he was nccordiligly given 11) the negro's son. who was t h r  slave 
of I3. B set ul) no claim to the horse and his slnre sold hill1 to 
another persoil: Hcirl, thnt A could support no action against R 
for the vnlur of the horse. 

3. An executor de so11 tort  is entirlecl to 110 artion. 
3. One cannot he held liable as rxwnror dc so/! tort  whrrr thew is :I 

righ~ful esrc.ut~)r, except iu C;iSrs alleged to be fraudulent. 

r h ~ ~ : ~ ~ ~  from the Superior Court of L a ~ v  of T T F T \ Y ~ T - ~ ~ D ,  a t  
Spring Term, 1850, Calclu~ell ,  J., presiding. 

This is trover for a horse, tried on not guilty pleaded. The 
eridence Tvas that one Love owned a slave, and p e r ~ u i t t ~ d  him 
to purchase a horse and use him as his own. .2fter the death 
of Lore his executors delivered the slare to one Prather,  to 
whom he had been bequeathed by Lore, and Pra ther  sold and 
delirered him to  the present plaintiff. When the s l a ~ ~ e  \-cent to 
the plaintiff's he took the horse n i t h  h im;  but, after some time. 
the plaintiff objected to haring the horse kept there, and the 
slave then put  him into the possession of his son, who belonged 
to the defendant, and kept the horse on the defendant's planta- 
tion as his own, the defendant not assuming any control orer  
the horse. Af ter~vards-ho~ long did not appear-the plaintiff 
borrowed the horse from the defendant's negro to drive to an 
adjoining county, and, on his return, he locked him u p  in his 
stable for the night. The  next morning the horse was gone, 
and aftrrmards he was seen in  the possession and use of the 
defendant's s lare on his plantation for a fen. days, and until, 

i n  the absence of the defendant from home and without 
(216)  his k n o ~ ~ l e d r e ,  as  f a r  as appeared, the wid  slarc sold 

the horse. The plaintiff. in some short time afterwards, 
dcnlandcd the horse from the defendant, and the11 hrouqht this 
suit. 

Thc plaintiff thrrenpo;~ inrisied that  he was entitled to a 
special p r o y c ~ t ~  in  the hor.;e as tlw bailee of LolT'9 esrcutors. 
the on-ncrq; and further, that ,  if not po entitled, he had :I right 
to the h c r v  as the cxecutor d~ son tort of Low,  respm.ible 
over to the la~vful  excntors.  Rut  the court refmed so to in- 
s t ruct  the jnry, and the plaintiff iubrnitted to a uonwit  and 
appealed. 

S. TY. lT'00i1fi~ and J .  E a ~ t e ~  for plaintiff. 
C l ' n i f h c ~  for defendant. 
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R U F F ~ ,  C. J. There is no ground whatever for t h  actioi~. 
I f  the property were in the plaintiff, there is no evidence of a 
conversion by the defendant, who, when the plaintiff mould not 
let the horse stay a t  his house, merely allowed his negro to keep 
him, and set up no claim to him. Property got by a dare  iliay, 
for his want of capacity, vest in the master; but, certainly, a 
slave cannot, by conversion, divest the property from the owner 
and vest it in his master, so as to render the latter liablc for 
conversion. But the plaintiff had, in truth, neither a gei~cral 
nor a special property in the horse. According to his omn posi- 
tion, the property was in Love's executors, and from thcnz it 
never passed, as far as is scen; at  all events, not to the plaintiff, 
who purchased the negro only, and not the horse. As to his 
being executor of his own wrong, the answer is that the law 
holds such an executor to many liabilitic.~, bnt gives him no 
action; and, moreover, that one cannot be held liable as executor 
de s o n  to r t ,  where there is a rightful executor, except in cases 
alleged to be fraudulent. 

Pcrl Cu~<r.z\r. Judgment a Ern red. 

Ci ted :  X c D a u i e l  r .  i V e t h e m r t .  53 N.  C., 99. 

Where a scirc frtcins has  k e n  sued out ul)oil a judgment, md. while 
it  is in the s1ifriK"a liai~ds, the parties agreed that the wllcction 
of the nlolicx should bc susprncld so :IS to enable tlrem to make 
a full settleawnt. yet the sheriff i~ not thereby excused from re- 
turninq the procws. but is liable to an :~mercemwt if lie fa i l s  to 
do so. 

APPEAL from the Superior Court of Law of H a ~ w o o n ,  at 
Spring Term, 1850, Cnldzwll, J., presiding. 

This is a scire f ac i as  011 an ai~~ercement nisi of $100 for not 
makiny return of a writ of sr ire  fncias sued out upon a judg- 
ment reco~ered by the plaintiff against one Smith and one 
Rhinellardt and dcliwred to tllc defendant, then the sheriff of 
Haywood. The defendant pleaded nu7 t ie1  ~ e c o r c l  of the order 
nisi, which was ad judyd  aga in~t  him. He also plcaded spe- 
cially that the plaintiff dircctrd thc defendant not to return thc 
said writ. On the trial eridcncc n.as given on the (part of the 
defendant that, while thv sheriff had ill(, writ in his hands and 
before the day for the return thercof, an agreement was en- 
tercd into between t l ~ e  plaintiff and thc defendant in the execu- 
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tion, to suspend the c:~llection of the money mentioned in  the 
writ, n-ith a view to a settlement between them in  relation to it 
and othor dealings between them. The court directed the jury 
that if the parties made such agreement to suspend the collec- 
tion before the return day of the execution, the defendant was 
not liable to be amerced, a t  the instance of the plaintiff, for not 
returning the execution. The jury found for the defendant and 
he had judgment, and the plaintiff appealed. 

J. Barter for plaintiff. 
.AT. [IT'. TTToorlfin, Henry  and G'. IV. Barter for defendant. 

(218) R u r ~ m ,  C. J. I f  this were a rule for an  attachment, 
on which the Court could hear affidavits to purge the 

contempt, probably a case might be made for discharging the 
officer. But it is not a proceedinq of that qort ; and, 011 the con- 
trary, it  is for a penalty expressly given by statute to the party 
grieved against a sheriff ~7110 neqlects to make due return of 
process delirered to him tnentp  days before the court to which 
it is returnable. The  plaintiff in the execution is, therefore, 
l e ~ a l l ~  entitled to an  amercement against the officer who fails 
in that  duty, unless he be discharged by the party from its per- 
formance. Though pleaded, there is here nQ discharge in point 
of fact. An  agreement to suspend the collecticn of rhe debt, or  
to stay the execution, as it is commonly called, even if commu- 
nicated to the sheriff, gire5 no authority to the o f h e r  not to 
return the w i t .  The return may be material to the creditor in 
several ways: as to enable him the earlier or the more readily 
to sue out another writ, or  to rebut rhe presumption of satisfac- 
tion, or the like. Certainly, a direction not to enforce the imme- 
diate payment of the debt in the execution is  not a direction, 
nor even an  allowance, that  the sheriff aholild not return the 
writ. The  jury, therefore, was not sustained by the evidence 
and ought not to ha re  found for the defendant, and the judg- 
ment must be reversed and a cewire de nozo awarded. 

PEE CCRIAXL Judgment accordingly. 

Cited: Swain  v.  Phelps, 125 N. C., 44. 
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1. Where a suit is colimeuced in the Su~erior Court for n less sum 
than $GO for goods, etc.. sold, or for a lees sum than $100 due 
by uote, etc2., the suit shall be disiuissed; and if the party de- 
mnuds more in his writ for the purpose of ev:rrliuq the lam, aud 
tlie jury finds that a l e ~ s  snul is due to him than that of which 
the court has jurisdiction. he ~ l i n l l  be nonsuited: Proc'irlcd, that 
if the party will m:lhe :~tlidnrit that the sulu for which he has 
sued is really due, but  Iic c:lnnot rst:lblish it for want of lmof, 
or tlint tlie time limited for the rerorcry of any article bars a 
recorcry. then the plaintiff sl~all linre judgmeut, ctc. 

2. Ifcld, that the snuie rulrs ap:~ly to suits in the Superior Court of 
C'le~elnnd ('onuty, r~n:ored nndrr tlie private acts of 1$14 and 
1846, from the Couuty to the Superior Court of that couuty. 

APPEAL from the Superior Court of Law of CLEVELAXD, at 
Spring Term, 1850, Caldwell, J., presiding. 

J.  G. B p u m  for plaintiff. 
J.  Baxter and G. W.  Baxter for defendant. 

Nnsrr, J. The action was commenced in the Superior Court 
of Cleveland. The declaration was in indebifatus assumpsit 
for $100. On the trial the plaintiff proved an account for $61, 
which was reduced by a payment to $41, for which sum the 
jury rendered a verdict. The court, on motion of the defend- 
ant, set aside the verdict and nonsuited the plaintiff, because 
the court had not jurisdiction. 

By section 40 of the act of 1836 it is enacted, "that no suit 
shall be originally commenced in any court of record for any 
debt or demand of less d u e  than $60, for goods, wares and 
merchandise," etc., "nor for any sum of less ralue than $100 
due by bond, note," etc. By section 41 it is provided, "if 
any suit shall be commenced in any of the said county (220) 
courts for any sum of less value than $60, contrary to 
the provision of the preceding section, the qanie shall be abated 
on the plea of the defendant," etc. Section 42 directs that "if 
any suit shall be conmmced in any of thc Superior Courts, con- 
trary to the provisions of section 40, the same shall be dismissed 
by the court, and if any suit shnll be comnienced in any of the 
Superior Courts contrary to the true intent and meaning thereof, 
or if any person shall demand a greater sum than is duc, on pur- 
pose to evade the operation of this act or otherwise, and by the 
verdict of a jury it shall be ascertained that a less sum is due to 
him in principal and interest than by the provision of the said 
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section 40 the said court has jurisdiction of, then and in  that  
case it shall be the duty of the court to nonsuit the plaintiff; 
and he sliall pay all costs: P t o r i d c d ,  that if the plain iff will 
make arl affidzix-it to be filed in the case, that the sum for which 
the suit is brougl~r is really due, but that for the v a n t  of proof 
or that the time limited for the recoTer?; of any article bars a 
recoT ely, therl the plaintiff shall have judgment,'' etc. 

The rcsult from thcw different sections is  that if a suit be 
corizm.nc e d  ill tlic County Court for  a sun1 of less ralue than 
$60, it shall be abated upon the defendant's plea. H e  cannot, 
if he plead in chief, n ~ a i l  hiniself of the prohibition by a mo- 
tion to dismiss. If  the suit be in the Superior Court, and be 
coninlensed for, that ii ,  "if ,he writ demand, a less sum than 
pointed out in section 40, the court shall dismiss it." Clark v. 
C'altlcro7~. 26 S. C., 161. The object of the I,egislature, however, 
might be evaded in the latter case by demanding in the writ a 
sum whir11 xould give the court jurisdiction, when, really, a 
less sum n a s  due. I11 such case the court cannot dismiss the 

suit. I t  cannot judicially l ino~v the fact to be that  it had 
(221)  liot jurisdiction; but that difficulty is  met in section 42. 

I f  the scit shall be commenced contrary to the provisions 
of section 40. or if a greater sum is dexanded in the n-rit than 
is  due, with the intent to erade it,  and the rerdict of the jury 
shall bc for a sum less than that  which eives jurisdiction to the 
court, the ylaintiff shall be nonsuited and pay the ccsts; and 
the Zeyislaiurs considers the finding of a less P U ~ I  by T I I ~  jury 
as proof of the, i n t en t  of the plaintiff in delnandi~ly a larqer 
s u u ~  than is found due. And such has been the practice under 
the act, as f a r  as n-P are informed. Biit i t  js not conclusil-e 
upon the part?--for he may. under the first proviso, show that  
the sum really due is such as to  ire jurisdiction to rhc court. 
The plaintiff, box-erer, con+endq that, as he could have brought 
his action in the County Court by the ,rrenefal law, and as jury 
trials in that tribunal arc a h l i s h r d  in Clereland County and 
trarirfcrred to the Superior Court. bp a just construction of the 
local acts, advantare muqt be taken of the want of jurisdiction, 
as is pointed out in qection -11. and that  the provisions of sec- 
ticn 42 do not apply to s i~ch a caw. We do not concur in this 
view of the l a~v .  Rg the local act of 1546, ch. 150, the tr ial  by 
jurv is abolished in the County Court of CICI-eland, and i t  is 
declared that an act p a w 4  in 1844. gir ing to the Supprior 
Courts of the counties of yancev 2nd othcrs original and es- 
elusive juridict ion in all cases n .h~re  thc interrention of a jury 
may be necewary, shall extend to the county of Cleveland. By 
section 5 of the act of 15-24 all suits are directed to be brought 

1 Mi 
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in the Superior Courts of the counties embraced in the act. By 
the local act of 1846, section 41 of the general law, so far  as the 
county of Clevelaild is concerned, is repealed. The jurisdiction 
of the County and Superior Courts is not concurrent in all 
suits upon riloury demands. The private act of 1846 
did not increase ihe jurisdictioil which the Superior (222) 
Court of Cle~eland would have had undcr the general 
law; its oidy effect in this pnrticular was to increase its busi- 
ness by throwing into it original suits which might have been 
brought ill thc County Court; nor does it disturb the provisions 
of section 42 of the general law. As to the proceedings of the 
Superior Coiirts, they remain as they were under the act of 
1836. By this latter act the finding of the jury ascertains the 
sun1 actually due to the plaintiff, and also the intent with which 
a larger sum was den~anded in the writ, "to wit," to evade the 
act ; and but for the proriso, it would have beell conclusive upon 
the plaintiff, and the court mould have been imperatively bound 
to nonsuit hini, m n  obstante veredicto. But the proviso put it 
in his power to avoid the conclusion, if the facts will justify 
him in making the required affidavit. This has not been done, 
and the court con~niitted no error in the judgment pronounced. 

PER CURXAM. Judgment affirmed. 

JOSIWH BILOWX v. .TAJlI'2S RAT. S11 

A l ~ ~ i ~ ~ . \ ~  fro111 the Superior Court of Law of Y m c ~ r ,  at Spe- 
cial Term, in July, 1850, Rattle, J., presiding. 

N.  It'. W o o d f i n  for plaintiff. 
J .  W. W o o d f i n  for defendant. 

NASII, J. The plaintiff declared in nsszunpsif for thr non- 
tfelirery of a q-uantity of com. The case TWS:  the defendant 
being much indebted, srvrml of his creditors obtained j~ldc~nl~i i t  
against him, the eaecutionc, upon which vere lcried on t!~c corn 
in question, which was sold in parcels. and the plnintiff became 
a purchaser of three of the lots. ,Zfter the sale had closed, the 
officer observed to the parties that hc could not, at that time. 
meamre ont to the purchasers their respective qunntitiw, and 

1c;7 
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proposed to the defendant that  he should do it.  H e  agreed to 
do so. One witness stated his agreement to be that he would 
deliver i t  whenerer they mould call for  it.  Another witness 
stated the agreement to be that  he TI-ould deliver the corn if the 
purchasers would call for  i t  in a week or ten days. The sale 
and the agreement were made on 26 Xarch,  1846, and the de- 
mand for i t  i n  June  or Ju ly  folloving. H i s  Honor instructed 
the jury if the promise by the defendant to dclirer the corn 
mas as stated by the first %itness, the plaintiff was entitled to 
recover; but if i t  was as stated b , ~  the second x~itness, he was 
not, because in that case the defendant's promise to deliver did 
not extend beyond the time specified. and the subsequent refusal 
i n  June  or Ju ly  did not vary the case. The  jury found for the 
defendant, and from the judgment the plaintiff appealed. 

K e  entire1.i- coilcur v.ith h i i  Honor in the opinion given by 
him, and for  the reason expressed. There being contradictory 
evidence as to the terms of the contract, it was a proper subject 
of inquiiy to be made by the jury, What  v a s  the triie and cor- 
rect agreement? They found that  the defendant had agreed to 

deliver the corn, if called for in a ~ e e k  or ten days. 
(224) This being the contract. the plaintiff, to avail himself of 

i t  i n  this form of action, ought to have demanded the 
corn within the time specified-that is, on or before 1 April, 
181G-as the davs would then hare  expired. The  action is on 
the contract, and not for  the conversion. The  demand nnd re- 
fusal to deliver being made in June ,  might haye entitlcd the 
plaintiff to damages in another form of action, bnt not in this. 

PER C u n ~ a l r .  Judgpen t  affirmed. 

HESRT E. LYXCII r. WILLTAJI T. JOIISSOS. 

1. The iury cannot allow commissions to an executor. etc,  n-ithont a 
p r ~ r i o l i ~  o r d ~ r  of the Coi~uty C'onrt; but it i?  not nwessnrp that 
this orcirr should IIP made before the comnwncement of the suit 
acainqt the exerntor. 

2. The act of l V 6 .  Rev. S t ,  th. 31, set. 119, anthorizinc rcf~rmces to 
be rnnde in courts of lam to state t l i ~  ncronntc: of administrators. 
executors and  rnnrdinns. applies o:llr to suits brouzht npon their 
bonds reqpt.ctively. I t  does not nl,l)lg to snits brou.rlit ulmn bonds 
rciren bg 2 testator or intestate, in nhich fully adiniliistered is 
pleaded. 

APPEAL from the Superior Court of Lam of HENDERSON, a t  
Fal l  Term. 1849, Ellis. J., presiding. 

1 R S  
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This is an action of debt on a bond given by the intestate. 
Plea, plene administravit. By an agreement between the par- 
ties, i t  was referred to the clerk to inquire into the assets and 
state an account thereof, showing the balance. The report gave 
the defendant credit for $181, as commissions allowed him by 
the County Court pending the inquiry; and the plaintiff ex- 
cepted thereto on the ground that the court had no power, 
after this suit brought, to make the order so as to affect (225) 
these partics. The report also gave the defendant credit 
for several sums paid, before this suit brought, to persons who 
had paid bonds given by the intestate and themsc!ves as his 
sureties; and the plaintiff excepted also to them, npon the 
ground that they were simple contract debts. The plaintiff 
brought on his exceptions to be argued, and the court overruled 
them; but the plaintiff was allowed to appeal. 

No counsel for plaintiff. 
J. Baxter and N .  IT'. Woodfin for defendant. 

RUFFIN, C. J. The points made by the exceptions are very 
plain, and were correctly decided. A jury cannot allow com- 
missions without a previous order of the court before which the 
administrator mas to account. Hodge v .  Armstrong, 14 N.  C., 
253. I f  the exception were well founded the consequence mould 
be that a creditor could always defeat the party of his commis- 
sion by bringing his suit soon after administration granted, and 
before the estate was in a condition to admit of a return of an 
account and a motion for commissions. I n  such cases the allow- 
ance is necessarily made pending the action. 

The act of 1829 changed the rule of the common law on the 
second point, as i t  gives to the claim of the surety, paying a 
debt of the principal, the same priority against the assets which 
belonged to the creditor. 

I f  the case, then, depended on those points alone, the ii~dq- 
ment would be affirmed. But i t  cannot be done, as the Court 
is of opinion i t  was erroneous to take c~~gnizance of the report 
and exceptions. The parties seem to have proceeded on the 
notion that the act of 1826, Rev. St., ch. 31, see. 119, embraced 
cases like this. But that is a mistake, as that act has only suits 
bronght on the bonds of executors, administrators and ward-  
ians in its purview, and i t  leaves the trial of the issue 
upon plene administravit to the jury and upon the evi- (226) 
dence required at the common law. I t  is not uncommon, 
i t  is said, for parties to make references of this kind. I f  so, it 
is a matter of consent, for convenience' sake, so as to reduce the 
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points to be disputed to as few as possible, and thus: save the 
delay and expense incident to proring thc whole administration 
account on the trial. 

As to the matters disputed, however, the Court cannot act 
judicially on exceptions to the report, as in equity, or  in the 
cases within the act of 1826, but only by giving instructions on 
them, as in other caws n-lie11 asked upon the tr ial  before the 
jury. Therefore, although the opinions giren in the Superior 
Court were, in themselrw. light, i t  was wrong to gire them a t  
al l ;  and for that  reason it must be certified to that  court that  
the decision oucht to be reversed. Bn t  as the error for  ~ l i i c h  c. 

the reversal is directed TTas caused by the plaintiff, who is  the 
appellant to this Court, he cannot h a ~ e  his costs, but must pay 
those of the defendant, as was done in the similar case of Ifirks 
r .  G i l l i a m ,  15 X. C,, 217. 

PER CURIAAI. Ordered accordingly. 

Cited: . luderson P. b e m i g a l l ,  post. 41.5. 

1. In rharginq n eu:~rdian, the n~nde of coiilpountling inrercst is to 
make annual rests, m:llrinq the agqrrznte of the printil~nl and 
intrrrst, due a t  tlic end of a prticn1:rr year, a capital slim bear- 
ing C, pcr cent intwest thenceforw:iril tor anothrr year. and so 
on. with rests f r o ~ i ~  gear to >ear. But if a < U ~ U  be found due at 
:1 rest day duriw the zunrili,1ri4lil~ thnt sum. I~eing then con- 
verted into capital, is cntitlrd to drnu interest thrrenfter until 
it 611:lll be paid, a i~d tlint i.: 1)nt s i m l ~ l ~  interest, thrrr hc'iiig no 
suhseqnent rest made. 

A \ ~ ~ ~ ~ i : ~ .  from the Superior Court of Law of ~ ~ A V O N ,  a t  F d l  
'i'errn. 1849, Ellis, J . ,  presiding. 

?he declaration is in debt on a bond for $170.12, alleged to 
bc csecuted by the defendant to George R. Ledford, indorsed to 
.Jaran Tranm~el l  and by him to the plaintiff. Pleas, izorl est 
f n c . f w n ,  payment, and the statute against usury. Thc bond pro- 
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duccd on the trial was for $262.56, with sundry payments cred- 
ited on it. After proving its execution, the plaintiff offered i t  
in  evidence. and the defendants objected to it for the variance 
between it and that declared on; bui the court received it. On 
i t  were the two indorsements stated in the declaration, but that 
to the plaintiff purported to be rnade in the naiw of Javan 
Tramniell "by his agent, Newell Tranznicll." The plaintiff 
then nroduced a witness who stated that he was with said Javan 
and Kewell at their residence in Georgia, before the indorse- 
ment to the plaintifi', and the former said that he was 
too urlwell to visit S o r t h  Carolina, and he intended to (228) 
send Newell to do Fame business for him, and that, on 
the same occasion, Newell stated to the witness that he was 
going to North Carolina to collect a bond on Lewis Vandyke; 
but the witness could not tell whether Javan heard that or not. 
Upon that evidence, and after objection from t l ~ e  defendants, 
the indorsenlerits were read to the iurv. The defendants then u ., 
gave evidenre that the defendant Vandyke had been the guard- 
ian of the obligee, Ledford, and that about three rnonths after 
Ledford came of full age he and Vandyke met for the purpose 
of making a settlement, and that, between thernselves, they asccr- 
tained the principal sums received, the disbursen~ents made by 
the guardian for the ward, and that, then, they referred it to 
three Dersons to make the nroner calculations of interest. so as 

L L 

to compute the sum then due to Ledford, and that, in doing so, 
those persons calculated compound interest up to the day of the 
settlement, and thereby n~ade  the balance of principal and inter- 
est amount to the sum of $262.56, for which the bond was 
given. 

The counsel for the defendant insisted that the bond was usu- 
rious, and also, that Newell Trlrrnnicll had no power to niakc 
the indorscnient to the plaintiff. But the court instructed the 
jury that the transactiori between Ledford and Vandyke was 
not usurious, and thzt if they lxlievecl Sewell Trarnmell Elad in 
fact been authorized by said Javan to indorse the bond in his 
name, they ought to find for the plaintiff, after deducting the 
payments prored. The jury found the payments, and then a 
balance of principal money of $372.69 due on the bond, and 
assessed damages for interest since the last payment, and also 
found for the plaintiff on the plea of usurp, and after judgment 
the defendant appealed. 

J. W. Woodf i~~ for plaintiff. 
J .  Bnxtev for defendant. 
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RUFPI~;,  C. J. The instructions mere right upon the question 
of usury. The point as to the amount of interest was referred 
to arbitrators, and there is nothinq to show that  their determi- 
nation Tvas not the honest result of their judgment, without c01- 
lusion n-iih the riem of givillg color to an  arrangement of the 
parties in e ra s im of the statute. The a ~ ~ a r d .  thus fair ly made, 
judicially established the iilterest legally due, and one of the 
parties can no more un rawl  the award in crder to open the ques- 
tion than he could, for that purpose, go behind a judgnlent or  
decrze of a court of justice. Besides, the decision of the arbi- 
trators TTas perfectly correct. I t  is true that  interest on a debt 
from a p a r d i a n  is not comprunded after the ward comes of 
age. But that  was not done here. The mode of compounding 
the interest in such cases is to make annual rests, making the 
aggregate of principal and interest due a t  the end of a particu- 
lar  year a capital sum bearing 6 per cent interest, thencefor- 
r a r d  for ano t l i~ r  year, and so on, with rests from year to year. 

But  if a sum be found due at a rest day during the guardian- 
ship, that  sum, being then converted into capital, is entitled to 
draw interest thereafter until it shall be naicl. and that  is but 

L 8 

simple interest, there being no subsequent rest made. That  was 
this case: for the settlement was made within three months 
after the vmrd came of age, and, as the Court understands the 
statement, G per cent interest merely was computed on the bal- 
ance due a t  the preceding annual rest, during the infancy, from 
that day up to that  cf the settlement on n-hich tlie bond was 
gircn. That  m s  legal, for as no rest was made after  the full 
age of the ward, it is manifest he only got simple interest on the 
sum the law made principnl during his minority. Tlie other 

part  of the instructions, if erroneous, was immaterial: 
(230) since tlie indorsement from Tranmel l  was not in issue 

on the record. I f  the plaintiff had brought the action 
on the case given by the statute to the assiqnee of a Load, proof 
of the indorsement a?  WT'CII as of the bond ~ o u l d  h:lrc bccn rc- 
ceived on the general issue; b~cause  that goes to every fact en- 
tering into the right of the plaintiff and the obligation of the 
defendant to him. But in debt on a bond the plea t i o n  est fac- 
tzcm is, in ierms. restricted to (he  point that  the supposed bond 
is not the defendant's deed; consequently, :L special plea was nec- 
essary to put the indorqements in issue. Rut it was clearly erro- 
neous to receire in evidence a bond for $262.56. under a declara- 
tion on one for $170.12. upon no71 est  facturn pleaded. The 
description of a deed in the declaration must be sustained by the 
proof; othervise, the pleadings do not identify the cause of 
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action, and there would be no means by which the defendant 
could avail himself, in another suit, of a judgment for or against 
him in this. 

PER CURIAM. Judgment reversed and ?:enire de novo. 

Cited: Whitford v. Poy, 65 N.  C., 274; Little v. Anderson, 
7 1  N. C., 191. 

CHARLES COGLE V. ALESASDER I-IAJIILTON. 

A, being a surety for B, to indemnify him, E gave him :I lien on some 
hogs. B after\vards sold the hoes to C. 1). refused to deliver the 
hoqs uuless C would agree to pay the debt for which A w:ts bo~iud. 
This C proulised, but failed to malie the payiueut, aud A had to 
pay the debt himself. He  thru warranted C for the iuouey so 
paid: Held, that  a justice of the peace had no jurisdiction of the 
case. 

APPEAL from the Superior Court of Law of HENDERSON, at 
Fall Term, 1849, E l k ,  J., presiding. 

N. W .  R'oodfin for plaintiff. 
J.  Raxter for defendant. 

PEARSON, J. One Deaver held a note on one Richardson for 
$50, with the phintiff as surety. Richardson gave the plaintiff 
a lien on a parcel of hogs to indemnify him. Afterwards Rich- 
ardson sold the hogs to the defendant ; but the plaintiff refused 
to let him have possession until he would undertake to pay the 
debt. Accordingly, the defendant agreed to pay it, and tho 
plaintiff thereupon agreed that he might take the hogs. The 
defendant took the hogs, hut neglected to pay the debt to Deaver, 
except $19, which was paicl by Richardson. The plaintiff there- 
upon warranted the defendant to recover the amount which he 
had paid Deaver. The defendant insisted that a single justice 
of the peace had no jurisdiction. The judge in the court below 
was of opinion that the case mas within the jurisdiction of a 
single justi'ce of the peace, and so instructcd thc jury, who found 
a verdict for the plaintiff, and from the judgment the defendant 
appealed. 

We think the exception is well founded. The defend- (232) 
ant had agreed, for a sufficient consideration, to pay the 
debt to Deaver. This mas a collateral act, and the neglect to per- 
form it gave the plaintiff a good cause of action. But i t  was 
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not a "debt or  demand," within the n~eaniilg of the statu-e con- 
ferring jurisdiction on a single justice of the peace. I t  was like 
a promise to go to Rome or to do aily other act. 

The plaintiff resorted to the coininon counts in ussuwps i f  to  
iustain his case; but none of them will fit,  suppwing hi111 T O  LC 
at liberty to abandon the special contract. The connt "for 
money paid" cannot be sustained, becauar there was no privity 
of contract between the defendant and Deaver. Tf there had 
been a contract between theln, by ~r l i ich  the defendant assunled 
to pay to him the debt of the plaintiff, it n a s  void by :he statute 
of fraads. So the money was not paid io18 illc dzfendallt's use. 

The  count "for goods sold and deliyered" doe? not a l q d ~ ,  for 
the hogs x w e  sold by Richardson, and tlle plaintiff n~erely gave 
up his lien, in consideration of the defendant's undertaking to 
pay the debt to Dearer. The price, over and above this under- 
taking, n a s  due to Richardson; or, at most, it  Tvas a rale by 
Richardson and the plaintiff, in ~ l i i c h  case the action for thc 
price muqt be by the plaintiff and R icha rd~on  jointly, for  
although, under the special contract, each had a spparate cause 
of action, under the implied contract for the value of the hogs 
the action ~voulcl be joint. 

The  judgment must be reversed, and a c c n i r e  tle n o u o  
:I warded. 

P E ~  C U R I , ~ .  J~tdgment  accordingly. 

The rerclict of a petit jury acquitting a lnnn indicted for a con- 
spiracy, docs not, in an action for malicious prosecution, support 
the a\crment that the indictment nns ithout probable cause. 

AI>I.E.~I, from the Superior Court of Lam of I~CDOIVET~T~,  a t  
Fall  Ternl, 1549, Ellis, .J., presiding. 

./. ITr. Tt'ootlfin and J .  G. E:j?ru,w for plaintiff 

.\*. T I * .  TT'oodfin and J .  Bun t p r  for  defendant. 

P F A ~ ~ ~ o x ,  J. This was an  action for a nialicioqs prosecution. 
The p l ~ i i i t i f  read in eridcnca a record showing that  an indict- 
ment apaimt him for a conspiracv had been fonnd by the grand 
jury "a true bill," and that  he had been tried and acquitted. 
The  defendant admitted that  the proceedins had been instituted 
a t  his instance. There was no other evidence. The plaintiff 
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moved the court to charge that his acquittal supported the aver- 
ment of "a probable cause." The court refused, and for this 
the plaintiff excepts. 

Malice and a want of probable came is the gist of the action. 
This avciment is made by the plaintiff, and it is for him to 
prove it. H e  relies solely on the fact that the jury have acquitted 
him. This has no tendency to show a want of probable cause. 
The jury say the evidence was not strong enough to convict. 
What was the force of the evidence, hour near i t  approached to 
conviction, whether the plaintiff was acquitted by having the 
benefit of a reasonable doubt, are matters about which thr vcr- 
diet is, of course, silent. The grand jury find there was 
probable cause-the petit jury find that there mas not (834) 
sufficient to convict. A\Ton constut that there was no prob- 
able cause. The question is too plain to admit of argmnent. 

I n  Gri6.s v. S~ l lar s ,  20 N .  C., 315, it is held that if one bc 
convicted in the County Court, and, upon appeal, is acquitted 
in the Superior Court, still the fact of his having bren con- 
victed is c o n d u s i c ~  evidence of probable cause. and his subse- 
quent acquittul does not open the question. 

The finding of a grand jury has not this conclusive effect. 
and an acquittal opens the question, so as to give the party an 
opportunity to offer evidence to repel the presumption qrowing 
out of the action of the grand jury. How the acquittal can 
have any further effect, me are at  a loss to conceive. 

PEE C r ~ r . 4 ~ r .  Judgnent  afirnird. 

Cited: Stanford v. Grocrry Co.. 143 N .  C., 426; Morgan v. 
Stewart, 144 N. C.. 424. 

THE STATE ou TIIL REIATIO~ WACGII & IIARI'ER r. ELISEIA 
1'. JIIT,LER ET AL. 

Where moiiry has breii  aid into n clcrlr's officc ul)un a j11d~i11c1it. 
and t h ~  jndcn~rnt is a ~ s i q ~ ~ r t l  :1nd the attorney's rtwXipt for tilt' 
note on which t l l ~  jutlqmclit was obtained 11:~s h ~ c n  trnnsf~~rr~rl  
by thc 111:1intift' i n  thc jutiri~nc.llt to n third l)crso~l, snc.11 :~ssigl?tT 
has no ri<ht lo  sup the vlwlr for tlic nlont?y in his 01\11 i!;umt., as 
he hat1 but nu  rquitnblc il:tmrst. 

I ~ I ~ P E A I ,  from thc Superior Conrt of Lam of CAI,D\~EI,I., at 
Spring Term, 1850, (Irrldzr~ll. J.. presiding. 

,T. Cr. B y t z u t ~  for plaintiffs. 
G'aithw and T. R. Paldwell for cldendant. 
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EASH, J. We agree with his Honor that  the action cannot 
be sustained. The facts are as follows: Lyle aud Clayton 
placed in the hands of an  attorney certain notes for collection. 
Suits nere brought, moneys made and the moneys paid into the 
office of the clerk of the court. During the pendency of the 
action the receipt given by the attorney, on receiving the notes, 
was by the plaintiff transferred to the relators for a full con- 
sideration. A part of the money mas paid by the defendant, 
the clerk, to the present relators. Another judLplcnt had been 
obtained by one Moody in  the same court and the money also 
paid into the office of the clerk. The relators had purchased 
certain witness tickets, which were filed in the case, the 
amount of which, included in  the costs, was also paid in. 
The action is upon the official bond of the defendant, as clerk 

of the court, and the breach assigned the nonpayment of 
(236)  the money so paid into the office. The refusal of the 

defendant to pay the money to the plaintiffs is no breach 
of the bond. Every clerk is required faithfully to pay orer all 
moneFs received into his office to the person or persons entitled 
to receive the same. The inquiry, then, is, Who was entitled, 
under the law, to demand from the defendant the money claimed 
in  this sui t?  C l e a r l ~ ,  not the relators. A judgment, i t  has 
been decided, is not assignable, and the transfer of the attor- 
ney's receipt for the notes could, a t  best, transfer but a n  equita- 
ble right to the money when collected. The judgment still re- 
mained, i n  law, the property of the plaintiffs a t  law. These 
mere Lyle and Clarton, and they, or their attorney at lam, or 
their attorney in fact, were alone legally entitled to demand and 
receive the money from the defendant. The case iq in a court 
of lam. mhere, in general, onlv legal interests are regarded. 
,Tones 1 % .  BlmXd~dq~,  4 N .  C., 342;  :lrrinqton v. Horne, 4 N. C., 
435. The defendant ~ v a s  under no l e g 1  obliqation to pay the 
money to the relators, and his refusal to do so n a s  no breach of 
his bond for which they can sue. 

PER CURIAM. Judgment aErmcd. 

Cited:  S. v. Bro?c?l, 67 N .  C., 479. 
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ANDREW J. PATTON r. JOI-IS 11. DYKE ET AL. 
(237) 

1. In an action in which is involved the ?)orla fides of a contract for 
the sale of goods, the declaration of the renders at the time of the 
sale, that they were indebted to the rendre, and an agreement 
between the parties that the price of the goods or n part of it 
was to br credited on tliat debt, is conipctent evidence, though 
the action is ag;linst third Iwsons for seizing and courerting the 
goods. 

2. So, also, the declaration of the rendors, made some time before 
the contract, to :unother person 1)esidrs the vel~dee, that they w r e  
indebted to the wudee, is coiiil)ete~it evidence to prore such in- 
debtedness in :In action by the rendre against third persons. 

APPEAL from the Superior Court of Law of MACON, a t  
Spring Term, 1850, Elllis, J . ,  presiding. 

J .  Baxter for plaintiff. 
1\-. 6tr. 61roodfin and J .  TI'. Il'oo~lfifir1 for defendants. 

NASK, J. The phintiff con~plains that  the defendants took 
and converted to their use a quantity of goods which were his 
property. The case is as f(~lloms : Colbert 8: Xorris, merchants 
in trade, were the owners of the goods, and sold them to the 
plaintiff for  the sum of $150, which was an  advance of 20 per 
cent on what they cost ; a part  of the purchase money was paid 
a t  the time of sale. A witness by the name of Morris stated that 
he was present a t  the sale, as agent of his son, who mas one of 
the owners of the  good^, and that  it was agreed between the 
parties that, after deductinq the cash payment, the balance 
should be credited by the plaintiff on a debt due him by the 
firm for money advanced by him to them in Charleqton, South 
Carolina, to pay debts due by the firm, for which they 
mere there arrestcd. H e  farther stated that  he had, be- (238) 
fore that time, heard both the members of the firm say 
they owed the  lai in tiff for moncy advanced by him for them on 
tha t  occasion, and thc debt mas spokrn of by the parties a t  the 
time of the  sale. 811 this testimonv was objected to bv the de- 
fendants. The defendants n-ere officers of the countv of Macon, 
confessed the conwr.;ion of the goods, and justified under sev- 
eral esecntions, some of which were issued by niagistrates to col- 
lect debts duc by the firni, and some issuing from court against 
Colbert, one of the firm, for debts due by him individuallv. The 
firm of Colbert & Morris was in f d i n q  circumstances a t  the 
time the sale was made t o  the plaintiff. On the part  of the 
defendants it was contended that  the sale to the plaintiff was 
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frandulent as  to all the creditors, not being for a raluable con- 
sideration and bona fide. The court instructed the jar- that  
the executions created no such lien upon the goods as prerented 
the sale to the plaintiff, and that the question of fraud was one 
for their decision; and if they believed the sale to  the plaintiff 
was b o m  fide and for a valuable consideration, going to pay a 
debt due by the firm, they should find for the plaintiff; other- 
wise, for  the defendants. The jury found a verdict for the 
plaintiff. We concur with his Honor in the instruc~ions given. 
The executions in the hands of tllc officers formed no justifica- 
tion, unless the sale to the plaintiff was fraudulent. I f  it was 
so, it  n a s  roid as to the creditors of Colbert 6: Xorris, and left 
the goods liable to these executions. Two questions are pre- 
sented by tlle record: the one is the hona fides of the sale, and 
the o t l~e r  is tlle admissibility of the declaraticn of the parties 
at the time of sale and before, as to the indebtedness of the firm 
to the plaintiff. His  Honor conimitted no error in admitting 

the declaration of the parties a t  the time of the sale; i t  
(239)  was a part of the transaction. The plaintiff paid a part  

of the purchase moner a t  the time of the contract, and 
the disposition of the remainder vaq a necessary inquiry, as  
constituting a part of the agreement. Was it to be paid then, 
or  Tvas the purchaser to have a credit for i t ?  I f  so, how long, 
and what assurance was he to girc-his bond or his note, or the 
bond or note of a third person? or x-as it to be paid in specified 
articles. o r  how else was it to he discharged? All these might 
have been the subject of arrangement, and which one of then1 
might have been selected TI-ould have constituted a part of the 
contract of sale, and ~ h i l e  it remained in parol, m i ~ h t  be proved 
11-7 evidence of what Tras spoken and aqreed bv the parties a t  
the time. I t  ?(as ,  then, competent for the plaintiff to prove how 
and in v h a t  n1unnc.r he n-as to pav t l ~  balance of the price of 
the goods; and the agreement Tras that the ~yendors xi7ere to be 
crcditrd for it on a drbt due by tllem to him for money before 
that timc. paid by him in the city of Charleston to prerent 
them from an arrest for a debt due h r  the firm. The partners 
a t  the Sc\nlP time nclinonled~ed their indebtednew, and stated 
h ~ r  it had been incurred. The plaintiff r a s  entitled to the 
~x~holc of \That lms wid  b r  the parties in malrinp the contract. 
See thc reaconinq of the C'ourt in .;t~l;ezo v. Re~lnolr ls .  18 IT. C., 
3'70. The declarationq of the parties, made before the time of 
the q:~le, admittine their indebtedness to the plainti4. beino; 
made r m t e  lifrm and before any nlorcment was made I?r, as f a r  
as the case discloqes. ~1-a.. thought of. ton-ards the sale of the gcods 
to the plaintiff, in a question impeachiag the fairness of that  
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transaction, was certainly evidence of the fact, it being against 
their interest at the tinre it was made. TP ihesc declarations 
were competent evidence, and the Pacts disclosed hr them were 
believed by the jury to be true, then the only remain- 
ing question is ansnered. The salc was made born fide, (240) 
and there was R ~a luab le  consideration for the contract. 

PER CURIAAI. Judgment affirmed. 

Cited: McCanless v. li'e?ji/rokk, 67 X. C., 269;  Smith v. 
J f o o r e ,  142 N.  C., 290, 4. 

PHILIP HARSHAW v. WILLIAM CROW. 

The preamble to a warrant constitutes a part of it, arid where it 
sets out, in apt words, the offense for which, as the plaintiff al- 
leged, the d~fendant  had iucurred the penalty sued for, the form 
is a proper one. 

APPEAL from the Superior Court of Law of CHEROKEE, at  
Spring Term, 1850, Ellis, J., presiding. 

This was a suit by warrant for $50, the penalty for burning 
the plaintiff's ~voods. The warrant was as follows: 

To any lawful o f i cer  f o  rc-rcute and return:  
Whereas, Philip P. IIarshaw complains to me, William Man- 

chester, a justice of the peace of said counfy, that William Crow, 
on the . . . . day of April last past, did set firc to a certain piece 
of woods of complainant and adjoiniriq the ~voodlands of the 
complainant and others, without previously giving tn7o days' 
notice to thc owners of said adjoining woodlands, contrary to 
the act of Assembly in such case made and provided, whereby 
he has forfei td  the sum of $50 for the said offense: 
This is, thcrefore, to conmand you to take the body of (241) 
the said Willian~ Crow and him have beforr me or some 
other justice of the said county to nnsv7cr file prerniqes and ren- 
der to the said Harshaw the said sum of $50, which he owes 
and unjustly detains. Herein fail not. Given under my hand 
and seal this 21 No~rmber ,  1849. 

WN. MAXCIIESTER, ~SFAL. ]  

The warrant was tried before a magistrate and came up by 
successive appeals to the Superior Court. The jury there found 
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a verdict for  the plaintiff, and the defendant moved in  arrest 
of judgment, and, being sustained in his motion, the plaintiff 
appealed. 

N o  counsel for plaintiff. 
J. TI'. ITroocZji~ for defendant. 

PEARSOS, J. This r a s  a warrant for $50, the penalty for 
burning the plaintiff's woods. The  jury found in favor of the 
plaintiff, but the judge below arrested the judgment, k i n g  of 
opinion that  "the preamble constituted no part of the warrant." 
I n  this TTe think there xTas error. The recital or  preamble, as 
i t  is  called, does conjtitute a part  of the warrant, and sets out, 
in apt  words, the offense for which, as the plaintiff alleged, the 
defendant had incurred the penalty sued for. 

The  ~ r a r r a n t  is a ~ e r p  good form. TTTe can see but one objec- 
tion to it,  as applied to this case, and that  is the negative aver- 
ment as to two days' notice not having been given to the owners 
of aclioining nloodland. The defendant set fire to the plaintiff's 
woodland, and jn such case he incurred the penalty, r~ i thou t  ref- 
erence to the fact of notice. The  provision only applies to cases 

where one sets fire to his o w n  woodland. This averment, 
(242) however, is  mere surplusage, and has no effect upon the 

validity of the varrant .  
Tllc judgment must be reversed, and there must be judgment 

for the plaintiff. 
PER CURIAM. Judgment accordingly. 

TIIE STATE v. FItASCIS X. R'ORLET. 

1. A sen1 is e~seiltial to n 17-arrm~t icsned b; n rnnqistrnte to arrest R 
y a w n  for. n crimi11:tl offense. :uid i f  there bc no seal the mr rnn t  
is void. and the defendant is justifiecl in resisting its esecntion 

2. Whether there be n sen1 or not is n mixed question of Ian7 and fact, 
to be deciclrd by tllr judge belon-, and fro111 his decision there is 
no nppcal to this Court. 

APPEAL from the Superior Court of L a v  of CLEVELAKD, a t  
Spring Term, 1850, Crrlcltuell, J., presiding. 

.Ittort~el/-General' for the State. 
J l c n q  for defendant. 

SASII, J. The defendant was indicted for an  assault and 
batter? upon an  officer. A search warrant  was issued by a jus- 

Y SO 
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tice of the peace, upon due information made to him, command- 
ing the officer ('to search the premises of the defendant" (for 
certain stolen property) '(and, if found there, to bring 
i t  and the defendant before the magistrate granting the (243) 
warrant, or some other justice of the peace of the county, 
to be dealt with according to law. Given under my hand and 
seal this 30 September, 1849. Jas.  SHAJ~P, J. P. 

This warrant was placed in the hands of the prosecutor, who 
was an officer of the county, and in endeavoring to execute it 
the assault was made. For the defendant it was insisted that 
the warrant was roid for want of a seal and for other defects 
apparent upon its face. The court mas of opinion that i t  had 
a seal attached, and that i t  was otherwise sufficient in law to  
justify the officer in arresting the defendant. The jury found 
the defendant guilty, and from the judgment on the rerdict the 
defendant appealed. 

I t  is certain a seal is essential to every warrant issued by a 
magistrate to arrcst any person upon a criminal charge. If 
there be no seal, the precept is void and affords no protection 
to the officer attempting to execate i t ;  and if its execution is 
resisted by the defendant, he is guilty of no offense against the 
law, though in doing so the person of the officer be assaulted. 
Welch  v. Scott, 27 N. C., 72. The question, whether there be 
a seal or not attached to the warrant, is one exclusively for the 
judge who tries the cause, to be decided by him upon inspection, 
and is a mixed one of law and fact. I n  this case his Honor 
helow decided that the scroll affixed to the name of the niagis- 
trate. and certified by him to be his seal, was a seal. Thereby 
the fact of its existence was adjudicated. This Court is estab- 
lished to correct errors of law, and not errors of fact. I f ,  there- 
fore, the judge had erred in his jud,pent in the matter of fact 
submitted to him, we could not correct the error. S. z.. Ishartx. 
10 N. C., 185. What were the other defects in the warrant, 
upon which the defendant relied, we are not informed, and are 
not able. upon an inspection of it, to ascertain. 

PER CURTAM. Judgment affirmed. 

Cited: P a i n  v. Edwards. 44 N. C. ,  68; 8. v. Dean, 48 N.  C., 
396; 8. v. Dwhanz, 141 N. C., 750. 
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(244) 
ELIJAH RIA'I'THEWS v. PEASILL GILKEATII ET AL. 

Under the act of 1S4q, re1,rtinq to I he county of I'olli, all the records 
transferred to the Sulmior Court of I'olk from the connty of 
Hurherford are directed to be retririicd to thc Superior Court of 
Huthertord County, the act of IS46 estnblishing the Superior 
Courts in I'olli h;t.iinq been rc:)ealed by the act of 1848: Held, 
that thc Superior Court of Ilutherford had the right to issue an 
e s e c u t i o ~ ~  on a juclqment, rendered in the county of Polk, while 
the latter had jurisdictioii, as to cases froin the former county 
reluol-ed by the act of IS4G and retransferred by the act of 1848. 

APPEAL from the Superior Court of Law of RUTIIERFORD, a t  
Spring Term, 1850, Caldwell, J., presiding. 

This is a motion, made by the defendants innutherford Supe- 
rior Court, to set aside an execution issued from that court 
against them; and these are the facts on which it is founded: 
I n  1846 acts were passed to establish a county called Polk, out 
of parts of Rutherford and Henderson counties, and also estab- 
lishing superior and county courts therein. I n  1818 those acts 
mere repealed, and in a supplemental act (chapter 19) the clerk 
of the Superior Court of Polk is required to make out a tran- 
script of all suits pending therein, and where either or both of 
the parties live in that part of Polk which was taken from 
Rutherford, to deliver the same, with the original papers relat- 
ing to such transcripts, to the clerk of the Superior Court of 
Rutherford; with a similar requisition to deliver to the clerk of 
the Superior Court of Henderson the transcripts of the cases 
in which the parties live in that portion which was taken from 
Henderson. The third section of the act further requires of 

the clerk of the Superior Court of Polk to deliver "all 
(245) the records and dockets belonging to his office to the clerk 

of the Superior Court of Rutherford." By section 15 i t  
is further enacted that the clerks of the Superior Courts of 
Rutherford and Henderson, respectively, shall have the same 
power and authority over the records and papers which are 
hereby required to be transferred to their offices as if such 
records and papers had before belonged to the offices of the 
clerks of Rutherford and Henderson. The execution in ques- 
tion is a fieri fac ias  on a judgment rendered in Polk Superior 
Court in 1848, of which the original record was removed into 
the Superior Court of Rutherford, and which, according to the 
record, remained unsatisfied. The alleqed sround of the motion 
was that the clerk of Rutherford Superior Court could not issue 
a f ier i  fnc ins  upon a judgment rendered in the Superior Court 
of Polk. The court refused the motion, but allowed the defend- 
ants to appeal. 

182 
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J. G. Bynum for plaintiff. 
iV. W .  W o o d f i n  for defendants. 

RUFBIN, C. J. The Legislature is competent to direct where 
the records shall bc kept and what officers shall from time to 
time issue lawful process upon them. The only question, there- 
fore, is n hether, by the proper construction of the act of 1848, 
executions are to be issued from the Superior Court of Ruther- 
ford on judgments rendered in the former Superior Court of 
Polk. I t  mould seem that there could not be a doubt upon it. 
The acts abolish Polk County, its courts and clerk's offices, ex- 
cepting only that the clerk is kept in office until he can perform 
the duty of transferring the records, as directed in the act. The 
provisions upon that subject are not the same in respect to 
both counties. They are, that of the suits pending, tran- 
scripts shall be made and, together with the original pa- (246) 
pers relating to the respective transcripts, shall be deliv- 
ered by the clerk of Polk in the following manner: that is, to 
the clerk of I-lenderson those in which the parties live in Hen- 
derson, arid to the clerk of Rutherford those in which either of 
the parties lives in the latter county. I n  that mode are disposed 
of all the undecided cases. Then, as to the cases which had been 
decided, the provision is plenary, with the exception of the 
original papers relating to pending suits, which go with the 
respective transcripts of those suits-"all the records and dock- 
ets belonging to his office" are to be delivered by the clerk of 
Polk to the clerk of Rutherford Superior Court. I t  obviously 
follows that the execution is to issue from the court in which 
the record of the judgment i s ;  it can issue from no other; and, 
as the Legislature could not mean, if within its power, to de- 
prive the citizen of the benefit of his judgment rendered in Polk, 
he must be entitled to execution on it from the court of Ruther- 
ford. That is rendered still c l~arer ,  if possible, by the command 
in section 15 to the clerks of Henderson and Rutherford to act 
on those records and papers, thus transferred, as if such records 
and papers had oriqinallp helonqed to their offices; which, no 
doubt, was intended to enable and require those clerks .to pro- 
ceed immediately in those cases, without any special directiou 
of the court, according to the course of the office. I t  must, 
therefore, be certified that there was no error in refusing the 
motion. 

PER CURIARI. Ordered accordingly. 
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APPE IL fro111 the Superior Court of Law of CLEVLLASD, a t  
Spring Term, 1820, C'crldzrel~, J., presiding. 

The action is trespass quCire c luusum f reg i t ,  and war tried on 
the general issue. The declaration and evidence were of a n  
entry or1 the plaintiff's land by the defendant's testator secretly 
in the night, and nldiciously burning a cotton ginhouse and 
divers articles therein, and killing a horse; and eT idence was 
further g i ~  en for the plaintiff that  the house and other property 
were of the value of $750. The counsel for the defendant there- 
up011 insisted before the jury that  he, being an executor, was 
liable only for dan~ases  to thc value of the property destroyed. 
But, in summing up, his Honor instructed the jury that rrhere 
a trespass is committed, under circuiilstances of aggraration, by 
a person mored thereto by malice, tlle jury vras not restricted to 
the value of the property in assessing the damages against the 
wrongdoer or against his executor, but they might, if they 
thought proper, give rindictire damages against either. Dam- 
ages of $1,300 were given; and the defendant appealed from the 
judgn~ent. 

(248) ,T. C. Ryntrvi and Landem for plaintiff. 
C r ' a i f l l ~ ~ ,  ~ r i t h  whom TI-as .llernnder, for defendant. 

RCFFIK, C. J. As the case appeared, it would have been a. 
proper one for insisting to the jury on vindictire damages 
against the trespasser. The question is, whether damages of 
that  character can be given against his representatire. The  
Court is  of opinion that  they cannot. An action for a t o r t  n-as 
lost at the cominon lax- by the death of either party, the injured 
or the injurer, upon the maxim, at t i o  ~ ~ c ~ s o ~ l n l i s  ) nor i t u r  c u m  
persona.  That. in some cases, produced great hardshil~,  as t o ~ t s  
differ in their nature, some consistinq of violence and insult to 
the person, or injury to the character and feelings; and for such, 
ordinarilv, there i q  no precise nieawre of damages, but they are 
in their nature vindictirc, and in a great degrce lie in the dis- 
cretion of a inrv. Others consist of injurieq to or in respect of 
propertr ;  and for thcnl the natural  and legal redress is to restore 
the value of thc pro pert,^ destroyed. or to the extent of the 
deterioration of the property. 
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I n  cases of the former class, the deaih of a party prevents 
the great objects of an  actic n from being attained, n-hile i t  has 
no such effect in the latter, as  the object then i q  to reimburse, 
out of the cstaie of the wrongdoer, the loss which the other 
party has sustained in his estate by the act of the wrongdoer; 
and it is plainly just that he should thus be made whcle. I t  is  
true, the corltiuoli law put both cases on the same ground and 
gare  no remedy in  either. But upon the distinction 
menticned, the Legislature of this State, in 1'799 and (249) 
1805, paysed two acts, which were incorporated into one 
section of the Revised Statutes of 18'36, whereby, awongst other 
things, i t  is enacted that actions of trespass and trespass on the 
case shall s u r ~ i v c  apainst cxecn:ors nhen they are not merely 
vindictive, that  is, whcre property, either real or  personal, is in 
contest, or where such actions are brought for damages done to 
such property. Rev. St., eh. 2, see. 10. The af i rn~at ive  lan- 
guage used and the neqntiw provision respeciing vindictive 
actions, taken togcther, show the principle of the enactnieni to 
be that  in respect to it low sustained by one in his property from 
the wrongful act of another, there shall be a con~n~ensurate re- 
dress in dambges, notwithstanding the death of either or  both 
of the parties. In  respect, however, to injuries to the person or 
to the feelings, before alluded to, and for which such actions 
onlv lie as in their nature are vindictive, it  was deemed wisest 
to leave the law as it was before. The present case presents an 
instance n f  a third class of cases, i n  which the action i s  for  dam- 
ages done to property, and, to that  extent, cannot be said to be 
vindictive, arid, under the statute, undoubtedly survives. But 
if the action were between the original parties, the jury might 
go beyond the loss to tltc plaintiff in his estate and assess the 
damages in reference to the circi~rnstances of insult o r  other 
aggravation-which arc  called in the books by the various 
names of exemplary. o r  rindictivc damages, or  smart money, 
all siqnifrinq much the sanic, and denoting that  such damayes 
are not for the in jury  to Ihc property, that  is, merclv therefor, 
but for  sontcthinq ovcr and ahorc that. Now, wit11 reccard to 
damaqes of this 1 ~ f t ~ r  cllnracter, the Court thinks the action of 
treqpass j q  not 1)rescrwd hv the act after the death of cnc of the 
parties. For, as Ihc nct c i w s  the action between exccntors for 
properly o r  d a m ~ g c s  &me to property, and in  those 
cases only, and, Itloreover, is particular to exclude from (250) 
its olwration r indiri ire actions, i t  seems to be a necessary 
construction that, however it might be between the original par- 
ties, $et aq b~tween the renresentatives, the action is not to sur- 
vive in respect to i ts  vindictive features, but only as f a r  as to 
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give reparation for the ]~ecuniar r  l o ~ .  by reaqon of the deqtruc- 
tion of the l~roper tp  or dailrase donr to it. -17 f a r  as an  action 
is T i r ldimi~ E, there is the wmc reawn ~ h p  it should not curl ive 
as thcrc i +  zqainst cnr purclv r i n d i c t i ~ e  surrir ing at all. This 
see:lis to he the unaroitlablc intcrprctation of the act as appli- 
cable to such a case, and it iq beliercd thcrc is no decision to the 
contrary. It n a s  indccd weed  in the argunlent that a different 
doctrir~c TI-as laid donn in 11'~jlie L .  Fntill~crnzrin, 30 9. C., 236. 
H I I ~ ~  t l ln i  is a mistake; for. certainlr. no such thing \ras in- 
tendci!. and whut 13 ns said thcrc meant onlp that, eren assuming 
that to br a proper case for rindictive damaqes, i t  \Tas erroneous 
in the Court to lay donn their measure, instead of learing that  
to iile jury. The poin: nhe thw arl administrator n a s  liable for 
vindictive damages. n a s  not considered. nor, i n  :ruth, did it 
occur to the Court. 

PER C I - R I I ~ .  .Judgn~cnt reverwl. and venire de novo.  

C i ted:  E u t ~ e r  z'. X e e n i n ,  51 S. C., 61 : Shieltls P. Lawrence,  
72 N. C'.. 44; JPus t  v. Papp, 140 S. C., 53'7. 

I t  is the rule in this cowltry to apply pily~ne~it:, to the debt for which 
the security is the iilost precnrious. whwl no :~l)l~licxtion is mnde 
by the party who pays. 

APPEAL from the Superior Court of Law of HENDERSON, a t  
Spring Term, 1550, C'aldwell, J., presidinq. 

This is an  action on the official bond of the defcnclant, exe- 
cuted by him as sheriff of Henderson, for  the default of his 
deputy, J. J. Summey. The breaches assigned mere that  the  
said deputy had not used due diligence in collecting certain debts, 
placed in his hands for collection, and, in the second place, had 
collected the same and refused, on demand, to pav o w r  the 
money to the relators. The execution of the bond declared on 
Tas admitted, and that  the said Summep was the defendant's 
deputy during his official term. commencing in September, 1842. 
The relators read in e~ idence  a receipt signed by the said Sum- 
mey for sundry notes, which was in the usual form of okcers' 
receipt for  notes given them to collect. It mas admitted tha t  
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all the debts set forth in the same were on solvent persons, ex- 
cept the McCarson debt, and for that the relators did not claim 
to recover. The defendant's counsel admitted that the debts had 
been all collected, except the said McCarson debt arid the debt 
on Brittain & Johnson. The defendants then showed that the 
said deputy had paid the relators $50 on 28 July, 1543 ; $437.43 
on 2 November, 1843; $100 on 2 June, 1844; $85 on 7 
July, 1844; $40 on 26 December, 1845, and $20 on 2 (252) 
Noreinber, 1546. 

The relators then called William Brittain, who proved that 
he paid said Summey on the debt due from him and Johnson 
mentioned in the said receipt, in February or March, 18-13, 
something over $200 in corn and $40 in claims on the county of 
Henderson, and in the fall of said pear he paid said Summey 
$90 in cattle and $40 in county claims, and in  the fall of 1844 
paid off the balance of said note in cattle, and took i t  up. The 
credits mere indorsed thereon from time to time according to 
the amount paid. 

I t  appeared on the trial that the relators resided in Lincoln- 
ton, some seventy miles from Henderson. There was no evi- 
dence tending to show that the relators had authorized the said 
Suninley to collect the debt on Brittain & Johnson in anything 
but money, or that they knew of the kind of payments made 
thereon, or that they ratified the same thereafter. The relators 
offered no proof to show that any of the other debts set forth 
in the said rereipt had been collected, exeept the said Brittain 
& Johnson debt. There was no evidence of the application of 
the money paid bv the said Summey to the relators, nor any 
evidence of any directions given by him as to its applic a t' lon. 
The counsel of the relators, in opening the case, stated that the 
money paid by the said Summey had been applied to the ex- 
tinguishment of the Brittain & Johnson debt, and this suit mas 
brought for the default of the said Summey in relation to the 
other debts set forth in the said receipt. 

The defendant's counsel insisted that the money paid ought 
not to be applied to the Brittain & Johnson debt, there being 
no evidence that the said Summey had converted the 
property bv him secured into money, when he made the (253) 
payments to the relators; that it made no difference 
whether he rewired the property with or without authority, the 
money paid could not be presumed to bc thc proceeds of the said 
property, unless there was eridence to show that he had received 
money for the property before the payments were made. The 
court charged that if Summep, the deputy, received property 
and county claims in payment of the Brittain R. Johnson debt, 
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without authority from the relators, and there was no subse- 
auent ratification bv them. then he became their debtor to the 
amount of the said debt, and it u7as not material ~vhether he con- 
verted the same into nioney before he made the paglmnts to the 
relarors or  not. -1nd the court further charged, as it did not 
appear that anx application of the money had been made by 
the relators or dirccted by the said Summey, that  the money 
proved to have been paid ought to be applied, first to the Brit- 
tain eL- Johnqon debt, and, if there \i7as a balance, then to the 
debti set forth in the said receipt, which m r e  within the juris- 
diction of n justice of the peace, and on persons admitted to be 
sclvent. The jury found according to the charge of the court. 
A new tr ial  lvas moved for and refused, judgment rendered on 
the rerdict, and the defendant appealed. 

,J. Ea.rter for plaintiff. 
7. Ti'. TT'oodfin for defendant. 

PeAwsoa,  J. This case was before the Court a t  its last term 
and is reported 8. 7.. Thomas,  32 K. C., 165. I t  was then held 
illat no judgment could be rendered on the special verdict, be- 
cause it did not appear that any of the claims had been collected, 
so as to make a debt or  demand "to which the payments could 

be applied"; so the question as to the application of 
(254) money, v~hich was intended to be presented, did not 

arise. 
But it ~ v a s  intiniated that if the deputy had collected anything 

on the note of Brit tain & Johnson, the payments ought, first, to 
be applicd to th:~t demand, because it is the rule in this country 
to apply payment3 to the debt for which the security is the most 
precarious, when no application is made by the party who pays. 
J I n s s  c. Llclams, 30 S. C.. 42, was cited in support of the posi- 
t o  Epon  the secmd trial it was proren that  the deputy had 
rollected the whole of the note of Brit tain &. Johnson; not, i t  is 
true, i n  money, but in horses aud cattle, which he received as 
nioneg, and gaTc up to them their note. and the judge in the 
court below held that this was such a collection of the claim as 
to nlake it a debt or  dernand to wllich payments could be ap- 
plied, and that, ill the absence of any  proof that m y  collections 
had been made upon an,v of the otllcr clailiis and paid over to 
the relators, it  was proper to a p p l , ~  the payments to the extin- 
guiqhlnent of the claim iipoil the bond of Brit tain S- Johnson, 
although it xTas not proven that the deputy had sold the horses, 
cattle, etc., and rcalized the money from such sales. T e  see no 
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error in this opinion; it fully accords with the intiination given 
in the case when it was last before us, which was in accordance 
with the law, as held in Moss v. .4dams, supra. 

PER CCRIABI. Judgment affirmed. 

Cited: Sprinkle v. Martin, 72 N. C.. 93; Miller P.  1Vomble, 
12 N. C., 139. 

DEN ON DEJIISE OF ELIJAII CIIASTIES T. DAKIEL PIIIIJPS. 

Where a deed was delivered merely as an rscronr, and ne17er abso- 
lutely, was not registered and was finally destroyed by the ~nalier, 
by tht. conscnt of the [)arty to whoin it purported to be made, 
it cannot coustitutc :I color of title. 

APPEAL from the Superior Court of Law of EIAYTVOOD, a t  
Fall Term, 1849, Ellis, J., presiding. 

This action was commenced 29 September, 1847, and the 
declaration is on the several demises of Elijah Chastien and 
Samuel Higdon. On the trial a title was deduced from the 
State to Chastien, and it mas shown that, early in 1841, he con- 
veyed in fee to the other lessor. On the part of the defendant 
evidence was then given that, prior to 1839, Chastien contracted 
to sell the premises in fee to Leonard Higdon, and gave his bond 
or covenant to make the conveyance when the purchase money 
should be paid; that the price was fully paid, and that, in the 
latter part of that year or early in 1840, the said Leonard sent 
one Coward to Chastien, who lived in South Carolina, to get a 
deed, and that Chastien executed a deed, but, in consequence of 
Leonard Higdon's omission to send Chastien's corenant bp 
Coward, he (Chastien) refused to deliver i t  absolutely, and put 
i t  into the hands of the said Coward, with directions to dtlircr 
the deed to the said Leonard on his surrendering to that person 
the bond which Chastien had given; that Co~mrd,  upon his 
return shortly thereafter, offered to deliver the deed to the said 
Leonard, as directed by Chastien, if he, the said Leonard, 
would surrender to him the said bond or covenant; but ( 2 5 6 )  
the said Leonard refused to surrender the same or to 
accept the cleed sent, and remarked to Coward that he might 
hold on to the deed until he should pny him a small sum which 
he owed him; and that, about a year aftermards, the said deed 
was destroyed bv Chastien, bv the consent of the said Leonard, 
without eaer having been delivered to him personally, or other- 
wise, than as above set forth; and, by the direction of the said 
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Leonard, a deed m s  then made b. Chastien to the said Samuel 
Higdon. Evidence mas further given on the part of the d e  
fendant that  in June,  1340, certain executions issued by a jus- 
tice of the peace against the estate of the said Leonard vere  
levicd on land, and orders of sale made thereon in the County 
Court. and that  v-rits of vendifio~zi e.cponas \i7ere then issued 
and the premises sold by the sheriff on 5 October, 1840, to a 
pcrson under 71-honi the defendant claims; and that, in Decem- 
ber, 1840, the defendant claimed the land under the title derived 
from the sheriff's sale, and, upon his demand. the snid Leonard 
surrendered the possession to the defendant, x-ho then entered, 
and, in July, 1841, the sheriff made a deed to the purchaser, 
and the defendant continued in nossession un to the trial. On 
this, the court held that  the purchaser did not acquire a title 
under the sale of the sheriff, because the writ of r e n d i t i o n i  
e z p o n u s  did not describe or include the prenlises. Thereupon 
the counsel for the defendant insisted that  the defendant was 
entitled to the benefit of the possession by Leonard IIigdon, and 
that i t  perfected the defendant's title. 

The court instructed the jury that, supposing the evidence to 
be true, it  established the due d e l i ~ e r y  of the deed, so made, to 
Leonard Higdon by Chastien, and that  the possession of the 
premises by the said Leonard and by the defendant together, 

for  more than seven years after the deed was delivered to 
(257) C o ~ ~ a r d  by Chastien, was such a n  adverse possession 

under color of title as vested the title i n  the defendant. 
There was a verdict for  the defendant, judgment, and appeal. 

,J. B a z t e r  and G. 1P. Ban-ter for plaintiff. 
S. 177. 1Voodjin and G a i t k e r  for defendant. 

BTFFIN, C. J. AS the sale and conveyance by rho sheriff are 
to be deemed void in the present state of the case. they are to 
be put out of our concideration, except so f a r  as thep may be 
color of title and enable the defendant to make a title under the 
statute of limitations. But he cannot do that, because the action 
x i s  commenced in less than seyen \.ears from the defendant's 
entry, and, indeed, from the sh~riff 's  sale. Tt is clear, then, 
that the title cannot be in the defendant. and thc instrilction 
on that point n.as erroneous. The title, therefore, must be in 
Cliastien or onp of the Hiqdons; and unlecs it be in Leonard 
Hisdon,  the plaintiff must recover on the demise of one of the 
other tv-o persons. T l i ~  Court holds that  h o n a r d  IIigdon has 
not the title. The deed to him, if delivered absolutelp, did not 
pass the title, for want of registration; and, therefore, a t  most, 
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C I I A ~ T I I  S I . .  1'1111.11'5. 

it  could only be color of title. Now, supposing that the posses- 
sion of the defendant may be connected with that  of L. Higdon, 
so as, together, to constitute a. sufficient length of a possrssion, 
yet it cannot inure to vest the title i n  L. ISisdon, because his 
possession was nerer adverse to Chastien, and, indeed, the sup- 
posed deed to  him never, i n  point of law, became a deed. Hc 
entered originally as vcndec under articles, and, of course, that  
possession mas not adverse to his vendor. Tts character, how- 
ever, would be chanqed by the execution of a deed and its accept- 
ance by h im;  and it has been held that  a deed, not otherwise 
defective, is color of title, though not registered. Rut i t  seems 
impossible to allow tha t  operation to an  instrument which 
is  not only unregistered, but which never took effect as a (258) 
deed-being merely a n  escrow and, by the consent of the 
party to whom i t  purported to be made, destroyed by the maker 
before a final delivery to the party. I t  is true, there cannot be 
a delivery to the party himself as a n  escrow, and a deed thus 
delivered is absolute. 

I t  is  likewise true that  a n  unconditional delivery to Coward, 
as the agent of L. Higdon, would have made the deed complete 
a t  once. Bu t  there was, i n  fact, no such unconditional delivery 
in this case. I t  is nowhere laid down as a principle that  a 
delivery to one, who is the agent of the barqainee, cannot be 
conditional, but must be absolute, as if the delivery were to the 
bargainee himself. Nor  can that be the law, since, after the 
bargainor's refusal to deliver the deed absolutely to the agent 
of the other party, there is no reason why the bargainor map 
not make the same person his agent to take the deed, and deliver 
it, upon the performance of certain conditions by the other 
party. There is  no repugnancy in  such a transaction, as there 
is  when the delivery is  directly to the party himself; and, there- 
fore, the i n ~ t ~ u i n e n t  mag be allowed to operate according to the 
actual intention of the parties. ~ rh ic l i  is al~vays the justice of 
a case and to be ascertained when the intention is not contrary 
to law. I t  is plain. then, that  this deed was not delirered to 
Coward as the aqent of Lronnrd Kigdon, but that  i t  was put 
in his hands as thc agrnt of Chastien, to be drlirered upon cet- 
t inp u p  the orieinal articles of sale ; and that i t  nevcr TIXS deliv- 
ered to 1,. E q d o n ,  but, when offeyed, x7as rejected bv him. Tt 
was, therefore. no more than an  eserov a t  any time during i ts  

'existencc, and i t  so continued, bv reason of the party's own 
refusal to accept on thr  conditions s l x d k d .  Now, i t  cannot 
be held, or  even admitted, tha t  T,. Hilrdon held possession of the 
premises under tho deed, which he had not received, but had 
thus explicitly rejected; and the very idea of possession under 
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(259) color of title is that  i t  is a possession taken or hcld by 
one under an  instrument which purports to convey or 

under which he claims an  estate i n  the land. 
That  person never did set up  the claim under the deed, but, 

after its execution, as before, his possession v a s  under and 
merely subsidiary to the title of his vendor. The  subsequent 
surrender by him of the possession to the defendant could not 
affect this point, under any circumstances. But  i t  is qlain that  
i t  proceeded altogether from a mistake of the parties as to the 
validity of the sheriff's sale; for. if i t  had been good in other 
respects, i t  ~ o u l d  hare  been effectual under the act of 1812, 
~vithout reyard to the deed from Chastien, as L. EIigdon had, 
before. fully paid for the h n d ,  and Chastien held upon a pure 
trust for  him. Whether his title was leyal or  equitable, then, 
he conceived himself obliqed to let the purchaser from the sheriff 
into possession; and no inference can be d r a ~ m  from that  fact  
which can operate one y a y  or the other on the deed. There 
has not, therefore, been seven years7 possession, under color of 
title, adverse to the lessors of the plaintiff, and there ought to 
have been a verdict against the defendant upon the one demise 
or the other. 

PER CURIAII. Judgment r e~e r sed ,  and venire cle novo. 

C i f ~ c l :  Hardin v. Barrett, 5 1  N. C., 1 6 1 ;  Atlent v. Srrington, 
105 N. C., 389. 

GEORGE CROOKS r. ASS JOSES.  

1. I11 an action for malicious l,ros~(.lltiiii~, tlic plail~tiff must shor  
particular ~nalice on thc par t  of the defendant towards hiin. 

2. This pnrticulnr innlice m a y  IIIP prorcn by ~ros i t i~e  icsti~no~ig of 
threats or csl;rpseio!ls of i!l I\-ill. iiscd !I\- the (1efenrl:lnt in r e f ~ r -  
ence to the plnintiff. or i t  m a y  !P ii:fo'i'ci! from tllr c-ant of 
prnhahlc cause nnrl ollicr cirm:l:sra~lcw -II( 11 as. in this cnse. nre 
apt to cnqender angry fwlin'is. 

 IF IT  from the Superior Co i~ r t  of h ~ v  of B u s c o a r n ~ .  a t  a 
Spccial Tcrr.1 in February. I sV.  C'a7~7ii~c77, J . .  preqidinz. 

Thiq iq a iuit for  a 1~ialicions i?roq~cution. The  defendant sued 
out a State's n arrant  aoxinst thc plaintiff ond others, charging 
thcm ~ ~ i t h  qh-otin? and cnttinq h r r  Ilorqeq, in the night-time, 
vhich n7as tried before a msqistrnte and diqmisscd. On the 
trial the defend~lnt introduced testimonr tending to show that  
clle had p rohab l~  cause for siiing out the State's warrant. The 
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court charged the jury that if the facts deposed to by the mit- 
nesses were true, there was probable cause, and further charged 
that if they did not believe the witnesses, then, to entitle the 
plaintiff to recover in this action, he must show express malice 
on the part of the defendant. The defendant's counsel asked 
the court to charge the jury what was meant by express malice, 
and the court said it meant ill-will, grudge, and to revenge her- 
self. The only evidence on the part of the plaintiff as to malice 
was the existence of an action of trespass, instituted by the de- 
fendant and her son against the plaintiff and his father-in-law. 

The jury returned a verdict for the defendant, and fro111 tho 
judgment thereon the plaintiff appealed. 

J. Baxtet. for plaintiff. 
J. W. Wooclfin for defendant. 

PEARSOX, J. 131s IIonor mas of opinion that the plain- (261) 
tiff must show express malice on the part cf the defcnd- 
ant. Beinq reqnesred to explain what wa7 meant by express 
malice, he rcplied, "ill-will, grudge, to revenge herself." To this 
the plaintiff excepts. 

I f  his Hoiior had said particular, instead of express, malice, 
his meaning would have been more clearly conveyed. 

General nlalice is wickedness, a disposition to do wrong. a 
"black and diabolical heari, regardless of social dnty and fatally 
bent on mischief." This is malice against mankind, and mas 
the definition insisted on by the plaintiff's counsel in the argu- 
ment b-f ore us. 

Particular nialice is ill-will, grudqe, a desire to be revenged 
on a particular person, n-hich is the definition given by his 
Honor. 

The case, then, as 77-e infer, was intended to present this ques- 
tion. I n  an action fc r nralicious uro.secution is it sufficient for 
the plaintiff to ~ 2 1 0 ~ ~  that the defendant, in instituting the prose- 
cution, was influenced by qcneral nialice, or must he show that 
the defendant had lmrticular malice against him? His Honor 
thoayht the plaintiff nmst show particular malice on the part of 
the defendant, towards him. We concur in this opinion. 1 Ste- 
phens Xisi Prim, 229.5. 

This particular n~alicc nlav be proven by positive testimony 
of thrcats or expressions of ill-will, used by the defendant in 
reference to the plaintiff. or it may he i n f~ r r rd  from the want 
of probable cause and other circumstances, such as that set out 
in the conclusion of the case--the pendency of a lawsuit be- 
twern the parties, which is apt to engender angry feelings. 
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T c .  do not unJerstarid from the manner in which tho cace is 
;I ade up. and it n a s  not contended in the ar;unient. that 

( 2 6 2 )  liis Honor nieanr to lay donn the position, or nu. ~o un- 
(leretood by the use nf the term "exprrss malice," that the 

par:jcular 131aiice neccqsary to wpport  the aciion ? . ~ u ; ; ~  b~ proPen 
by nosi'ire tesdimony of 111-will, and rhn+ it could nor be in- 
frrrcd hr the jury from a .vant of Imbah l r  cause or olller cir- 
ciin?+auces. T h e n  there is :I total xan '  of piobl~blc CRUSE. the 
jury nil1 infer nialice, ol;nos+ cf n.;.v-qity, ns a prosecution, 
vhollv vounrlless, cannot be accounted for hi any  other nav.  

PER CT R I  n r .  J udgx~en t  aZrmed. 

P i f e d :  8. r .  Lorzq, 117 \T. C., 799  ; JICGOICOR C. -1I/ Go11 C R ,  

12.3 X. C., 149;  Ellis T .  Hampton, 12'3 N. C., 195; Xacage c. 
DG i s .  1Z1 S. C.. 1 6 2 ;  X1117l c .  Traction Co., 139 K. @., 2 7 2 ;  
,q. 2'. Tiinmlon. 13G 3. C., 612. 

JOHK BRUTS r. ANDREW 3. PATTOS. 

1. T'nder the stntute of 1S2G. tlie ~)resu!l?li:ion of tllc paylncat or 
snti$fac:tion of a judgnient d o ~ s  not arise until ten years after the 
plaiiitilf has censer1 to prcsecute his j~?d::.?ient, that is, ui~til ten 
years after rht. clay of the return cf his last csecution. 

2. The plea of pa~ i i~en t  to  u n  action o;i :I judzmeut, etc.. is sufficient 
lo COT er the tlefense of a l)resuili!~ic~ii of l)trpilent or abaiidonment 
of cjniin under our nct of l c 2 f i .  

A \ ~ ~ ~ ~ ~  from the Superior Court of Lav- of ?+Iacos, a t  Fall  
Term, 1849, Ellis. J., prcsic3ing. 

Cai the r ,  S. T i 7 .  TT700dfi,r and J. IT'. 1:*00tlfi?l for defendnnt. 
,T. l l a .z l c l .  fc r defrndanr. 

( 2 6 3 )  Nasrr, J. The action is in d ~ b l .  and b r o u ~ h t  on a 
judgmcnt rendered against the defendant in favor of the 

plaintiff in the State of Georgia. That jndgrxent was obtained 
a t  Octobrr Te:mi, 1837. of I-Iabereh~n? Superior Cour', and an 
esxl:tion issued from that  tcrm to tllc Alpri l  T e r r ,  1339. of the 
said ccnrt. 011 20 N\.~-cmSor, 133'7, t!le sheriff r ~ t u r n e d  the 
writ. with the indorsen-cnt, "No ;>ro:vrty." S o  other esccl~lion 
issiled cn the jnds;ncni. The writ in this case issued on 4 
Xarch,  1849. The de f~ndan t ,  anlqny other defcnv., pleaded 
"payment," and it n-a; in.;iqted by him thac more tllm? t ~ n  peClrq 
had e l a l x ~ d  since the iudznir~li xa.; obtained slid hdore  the 
i s s u i q  of the n ~ r i t  in thi.: ensn. The plaintiff inqistcd that  the 
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presumption of payment did nnt arisc: first, because ten years 
had not elapsed from the term of the cowl to which the fi. fa. 
issued on the said judgment was made returnable and the com- 
mencement of this suit; secondly, because the statute giving the 
presumption m s  not sufficiently pleaded; and, thirdly, because 
the statufe did not apply to a judgment obtained in Georgia, 
where no such statute exi3icd. The court was of opinion that, 
from the lapse of time, a presuniption arose that the judgment 
upon which this action is brought mas paid, and that presunip- 
tion rperated nj)oll a j u d p e n t  obtained in another State, as 
well as one obiain~d in this. The jury found a rerdict for the 
defendant, and tlie plaintiff appealed. 

Under the view we lmve taken of this case, it is not necessary 
for us to express any opinion upon the question whether the act 
of 1826 applies to a judgment obtained in a sister State, for, 
whether it does or not, the presun~ption of payment does not 
arise here. The act prorides that the presumption of 
payn~ent or satisfaction of all judgments, etr., shall arise (264) 
within ten years after the cause of action on the same 
accrues, etc. Rev. St., ch. 65. sec. 19. The question then is, 
from what period docs the act begin to operate? Literally, from 
the rendition of the judgment, for then the plaintiff can bring 
his action upon it. Was that the meaning of the Legislature! 
We presume not, for the act goes on to provide that the action 
shall be bronght under the same rules, regulations and restric- 
tions as now exist at law. The statute of linlitations does not 
allply to either honds or jnrlgmcnts. With respect to the former, 
the dwtrine of twenty \wars raising a prrsumption of payment 
was at an early period laid down by Lovd R t r l e ,  who thought it 
merely a circun~siance fro111 which a jury might presume pay- 
ment. The rule was follo-vc-cd, until at length it bcc~nie the set- 
tled lam of the Court. I: was, however, a presumption, which 
ceased to exist when a sufEc~icrlt cause was shown why thc tiction 
had not been sooncxr b rou~hl .  T h i q  whm it is s h o ~ m  that the 
debtor has boen insolvent snd unable to pap. Hull 1 % .  HOT a v .  
('ow., 109. So when a receipt for interest is indorsed on the 
bond by the pnvee. if it appears to have been made a t  a period 
when it vas  not the ilitcrest of the payee to n l ~ k c  it, as when 
the twenty pears h?d not elapsed at the time of the indorsement. 
TILC~CPT U .  Cricp, 911.. 837; Rote  2). Bt!pnt,  Champ. N. P., 
321. So when a demand has been made wth in  the twenty years. 
Oszuald v. Leqh. 1 Tcnri, 270. 

The ~r inc ip le  established by these cases is, that when the 
plaintiff shov-s that hc could hare derircd no benefit by bring- 
inS his action sooncr, or that the d~fendalit has, within the 
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twenty years, ackno7~-ledqed the debt to be a subsisting one, by 
either paying intereat on it or  by promising to pay it, o r  that, 
within the prescribed period, he, the plaintift', has demanded 
payment-in other words, has been endeavoring to get his debt 

paid-the presumption of payment will not arise. Such 
(265) were the rules aiid regulations governing the presump- 

tion of payment a t  c o n n ~ o n  law upon the lnpse of time. 
I n  this case the j u d p e n i  was obtained at October Term, 1837, 
of the court. From that term an  execution issued, returnable 
to April Term, 1828. The legal time which that execution had 
to run was six nLonths. to wit, '(until the first day of the court 
in April"; and in  contemplation of Ian,  up  to that  time the 
plaintiff was endeavoring to collect his judgment. So far  a s  
his rights x:ere concerned ill this particular, the return of i t  by 
the officer in Sorenibcr,  1537, had no effect. I t  was the act of 
the officer, voluntary oil his part, and done, most probably, to  
free himself from the custody of the process. As  e~ idence  that  
its return did not afrert the rights of the plaintiff on the ques- 
tion v-e are now considerinq, if he had caused an irlins fi. fa. 
lo issue from the Anril Term, 183S, of Habershani Superior 
Coiirt, the l ax  11 ould hare  considered it so connected with the 
preceding one that the defendant would have had no power to  
dispose of his property betxveen the time when the first writ was 
actually returned and the issuing of the alias, so as to defeat the 
latter. The  lien created by the original ~ o u l d  have been con- 
tinued in the a'ins. Gilky 2'. Diclci?zsoil, 9 S. C., 3.21 I n  IFLW, 
theu,  he plaintiff mas endeavoring to enforce his judgment up 
to April Term, 1838, of the court, i n  which it v a s  obtained. 
The time specified in the act did not expire until April, 18-1-8. 
The mrit i n  this suit was issued in I l a r ch  of that year. Snp- 
pose that  executions had regularlr issued frolti t h e  to lime of 
Habersham Superior Court, could it hr pretended that  a pre- 
sumption of payment or of abandonment of his claim by the 
plaintiff could have arisen ? T e r ~  clear17 not. And why not ? 
Simply because it ~ o u l d  be man i f~q t  he had not abandoned his 

claim, which ~vould rebut the idea of a payment. So 
(266) here, ten years hare  not elapsed since the plaintiff ceased 

to prosecute his claim under hi., j u d ~ m c n t  and the issuing 
of his writ. Thp legal presumption authorized by the act of 
1826 does not arise in the case. 
By the plaintiff it  is  further objected that the statute is not 

snfficientlv pleaded. We think the plea of payment is sufficient ; 
the ~ t a t u t e  need not be pleaded: it only raises a presumption, 
~i-hich is e~ idence  under the plea of pavment. 

PER CURIAIII. Judgment r e~~er sed ,  and venire de noco. 
1% 
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GEORGE PLATT v. F. W. POTTS ET AL. 

A judgment either before a nlngistrnte or in a court of record is not 
the subject of a11 action of trover and conversion; nor is a note 
on which a judgment hns beeu obtniued. because it is merged in 
the judgment and is defuuct. 

APPEAL from thc Superior Court of Law of R a u n o o ~ ~ ,  at  Fall 
Tcrm, 1849, Ellis, J., presiding. 

-V. IY. Woodfin for plaintiff. 
Henry and J. W .  Woodfin for defendant. 

PEARSON, J. This was trover. One count was for the con- 
version of a magistrate's judgment for $100 against one Tul- 
bright. The other was for the conversion of a note for $100 on 
said Tulbright. The proof was that Tulbright had given the 
plaintiff a prolnissory note for $100. The plaintiff, by 
his agent, indorsed the note to one Allen, in anticipation (267) 
of a trade, which was not concluded, and the plaintiff 
then handed the note to the defendant Potts, a constable, for 
collection, without striking out the indorsement to Allen. Potts 
took a judgment against Tulbright on the note, and afterwards 
sold the judgment to the other defendant, Penland. The de- 
fendants, upcn demand, refused to give up to the plaintiff either 
the note or the judgment; he then brought this action. 

Thc judge in the court below was of opinion that the plaintiff 
could not recover on the first count, because '(a judgment" of a 
magistrate was not a thing that could be recovered in trover. 
This is settled. Cobb v. Cunningham, 28 3. C., 368. But he 
was of opinion that the plaintiff could recover for the conver- 
sion of the note, "if the jury was of opinion that there had been 
a conversion of the note by the defendants, either by procuring 
a judgment to be rendered on it, or otherwise." To this part of 
the charge the defendants except, and we think the exception 
well founded. 

There was no wrongful conversion of the note by taking a 
judgment on it in the name of Allen. The indorsement passed 
the legal interest to him, and it was the plaintiff's fault not to 
strike out the indorsement, and, although the beneficial interest, 
according to the facts of the case, was still in the plaintiff, the 
defendant Potts did nothing more than his duty in taking the 
judgment as he did. The judqment nullified the note, and i t  
was, therefore, of no force or effect, and ought to hare been can- 
celed by the magistrate and filed away by him, and, in strictness, 
he ought also to have kept the judgment (or, rather, the paper 
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on which the judgment was written) as eridcnce of his adjudi- 
cation, in which both the plaintiff and the defendant mere 

interested, but to which neither of them had any right, 
(265) because it ought to be kept by the magistrate, so as to 

enable him to make a due return if a writ of r ~ c o r d a r i  
should issue. The rights of the plaintiff could be enforced by 
issuing an  execution on a separate piece of paper, and the rights 
of the defendants (if he should ever be sued again for the same 
cause) could be protected by a reference to the judgment, etc., 
still remaining in the hands of the magistrate, as a quasi record. 

We, therefore, do not concur in the opinion that  a note, after 
a judgment has been rendered on i t  in the name of the apparent 
legal owner, can be the subject of an action of trorer. A judg- 
ment is a thing merely in contenlplation of law, and trover mill 
not lie for its conversion, rhe the r  it be the judgment of a court 
of record or of a magistrate. -1 note. after judgment has been 
taken on it. is defunct. has no existence and is not a thing, either 
in fact or in contmiplation of law, and therefore trorer  cannot 
b~ sustained. 

PER CURIAV. Jitdgment reversed, and venire  d~ novo. 

Cited:  Grant I > .  Rurgwyn.  8 5  N. C., 99. 

JOSEPH COCIiEIIHAM r. JOHN NIXOX. 

I. As soon as  the onner of : ~ r i  ariimnl linocs or has good reason to 
belic~e that he is likclp to do mischief, he must take care of him 
:111(1 be responsil)le fol- any injury thnt l ip  mny inflict; and it 
makes no different e whether this ground of suspiciou wiws from 
one act or from repeated acts. 

2. The act done, ho~~ever ,  must be such as to furnish a reasonable in- 
ference that the nniinal i h  likely to commit an nct of the Eind 
con.cp1aiiled of; :hi. i. :I matter to be decided by the jury :~nd 
~io t  by the court. 

&TEAL from the Superior Court of Law of SURRY, a t  Spring 
Term, 1850, Dick, J., presiding. 

H .  C. Jones for plaintiff. 
Boyden for defendant. 

PEARS~S, J. This mas a case for an injury done to the 
plaintiff's horse by the defendant's bull. The  plaintiff proved 
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that a bull of the defendant, while running at large, gored his 
horse and killed it. One Cannady swore that before the horse 
was killed he was giving salt to a cow, when the bull came np;  
whereupon the bull made after him and forced him to jump on 
a fence near a t  hand, and he stated these facts to the defendant 
and told him he mould have shot his bull if he had had a gun. 

The court charged that i t  was not necessary to show that the 
defendant had knowledne of a vicious habit of the animal bv " 
proof of many acts, but that knowledge of one vicious act, show 
ing him to be dangerous, would be sufficient to render the de- 
fendant liable, and that the testimony of Cannady did bring 
home to the defendant such a knowledge of the vicious 
propensities of the animal as would require him to pre- (270) 
vent tho animal from going at  large, and, so far  as this 
point was involved, the jury would be authorized to find for the 
plaintiff. 

The defendant excepts to this charge. Wc concur in the gcn- 
era1 proposition, that the allegation in the declaration that the 
bull had a vicious habit a ~ d  was accustomed to do mischief, 
which was known to the defendant, max 'm sustained by proof 
of a single act, provided i t  be of such a natnre and is comrnittcd 
under such circumstances as to satisfy the jury that the animal 
was vicious and too dangerous to be allowed to go at large. 
Such fact coming to the knowledge of the owner, is notice suffi- 
cient to put him in the wrong and make him liablc for  the 
consequences of his neglect to keep the animal confined. 

The cases cited by the plaintiff's counsel fully sustain this 
position. .Tenlcins 1). Turner. 1 Rav.. 109; 3 Car. and Pa., 1 2 8 ;  
1 Bar. and Ald., 629 ; 1 Holt, 617; Leigh J i s i  Prius, 552; 
Buller A7isi Prius, 77; 2 Esp., 482. One act may sometimes 
furnish as convincing proof of the viciousness of an animal as 
a dozen, and the jury are, therefore. allowed to m a k ~  the infer- 
ence from a single act. The idea that the owner is not liable 
until the mischief has been known by him to be repeated time 
after time, is absurd; how many horses must the owner know 
his bull to have killed before he becomes liable? The rnle is 
that as soon as the owner knows or has good reason to brlicve 
that the animal is likely to do mischief, lie must take care of 
him; it makes no difference whether this cround of svsgicion 
arises from one act or from repeated actq. The onlp restriction 
is that the act dono muqt be such as to furnish a reasonable 
inference that the animal is likelv to commit an act of thr 7cind 
romplained of .  This explains the case in which it is held that 
an action against the owner of a dog for killing a sheep 
is not sustained by proof of a scienter that the dog had (271) 
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bitten a man, without adopting the suggestion made by the 
defendant's counsel, that the "old cases" favored dogs more 
than useful animals. Upon the same principle an action could 
not be sustained against the owner of a hog (a  useful animal) 
for injury to the person of the plaintiff, by proof of a scienter 
that the hog would eat young chickens and ducks. 

TTe think there was error in the particular proposition laid 
down in reference to the effect of the testimony of Cannady. 

When the owner knows or has reason to believe that an ani- 
mal is dangerous, on account of a vicious propensity in him, 
from nature or habit (a term used to denote an acquired as dis- 
tinguished from a natural rice), i t  becomes his duty to take 
care that no injury is done; and he is liable for any injury 
which is likely to be the result of this known vicious propensity. 
But whether there be sufficient evidence of this vicious propen- 
sity, whether a single act and the attending circumstances are 
such as to justify the inference, are matters in  reference to 
which the jury must inquire. 

I f  a dog is known to have killed one sheep, a jury would be 
able, from their knowledge of that animal, to infer that he 
would kill another, if an opportunity presented itself. If so, 
the owner would, in law, be liable. But if a dog is known to 
have bitten a man, a jury would not be apt to infer that he 
would kill a sheep, because the one act proceeds from voracious- 
ness, the other from combativeness, and fierce dogs are not so 
apt to be sheep-killing dogs. I f  a bull so fa r  loses sight of his 
submission to the "dominion of man" as on one occasion to 
rebel and offer combat, it does not follow, as a matter of course, 
that he would be likely to attack a horse, and that fact must be 

decided by the jury, from the nature of the animal, the 
(272) provocation and other circumstances attending the act. 

I t  was error for the court to decide "that the testimony 
of Cannady did bring home to the defendant such a knowledge 
of the vicious propensities of the bull" as would make him 
liable. 

PBR CURIAN. Judgment reoers~d, and wnim de novo. 
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ROBERT El. MAXWELL r. JOI-IS' NIL1,ER. 

One may recover in an action of coren:ult or ctsszinzpsit, on a bill of 
sale for a slave, for a warranty of the sounduess of the slave, 
although there be no wituess to the bill of sale. 

APPEAL from the Superior Court of Law of MECKLENBURG, 
at Spring Term, 1850, Dick, J., presiding. 

Thompson,  Boyden and Osborne for plaintiff. 
Craige and Wilson for defendant. 

PEARSON, J. This was assumpsit upon the warranty of the 
soundness of a negro. The warranty was contained in a bill of 
sale given by the defendant, to which the wife of the defendant 
was the only subscribing witness. The plaintiff offered to prove 
the handwriting of the defendant and that of his wife, in order 
to establish the warranty. The court rejected the evidence, and 
the plaintiff submitted to a nonsuit and appealed. 

The objection to the reception of the evidence is that (273) 
the attestation of the defendant's wife, as a witness, is a 
nullity; and so the bill of sale has no attesting witness, and does 
not pass the title, and, for that reason, the warranty, which is 
an incident to the sale, is of no validity. The reply is:  admit- 
ting the position that, as between the parties, the title did not 
pass by the bill of sale, for want of an attesting witness, to be 
tenable, still, the warranty is distinct from that part of the bill 
of sale which purports to pass the title; and there is no reason 
why there should be an attesting witness to a covenant or con- 
tract of warranty of the soundness of a negro, nor necessity for 
its registration. And if a warranty be a mere incident of a sale, 
the title in this case might hare passed by an actual delivery 
without a bill of sale; and so there was no ground for the objec- 
tion. This r e d v  seems to be sufficient. 

I I/ 

But it is evident that the doctrine of warranty, as applied to 
real estate, has no sort of application to the warranty of the 
soundness of a chattel. Such a contract may be entirely dis- 
tinct from and unconnected with a sale, and will support an 
action, provided there be a sufficient consideration, although 
there is no sale to which i t  may be incident. 

The opinion of his Honor is obviously erroneous. 
The nonsuit must be set aside and a venire de novo issue. 
PER CT-RTAY. Judgment accordingly. 
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Where ;I iu;m nho is linhlc to niilitin duty  is >wrested oil n civil 
IIroress while he is atti.iidi~.:: $1 militin muster, in riolation of 
th? act of Asseinbly, he may j~lP:ld the enme in abatement. 

- ~ P P L . \ T ~  f r o n ~  the Sul~erior Court of Law of R o ~ a x ,  a t  Fall  
T;.rm. 1919, C n l d ~ r e ' l ,  .J., presiding. 

1. II. C a l d ~ r ~ c l l  for plaintiff. 
C r a i g ~  for defendant. 

S ~ s r r ,  J. The ~ r r i t  in this c3.e mas eerred on the defendant 
on 26 -4pril. The defendant pleaded in abatement that, at the 
t i x e  of the qervice of the v r i t ,  he n7ar attending his duty a t  a 
nluster, a?  311 officer of the militia, in the town of Salisbury, 
nhen the writ was executed. To this plea the plaintiff de- 
nlnrred. On the argument i t  was insisted by the plaintiff that  
the matter set forth in the plea could not be taken advantage of 
by a plea in abatement, but was proper only to set aside the re- 
turn, for  the reason that such a plea went to the w i t ,  and the 
complaint here v-as of the service. 

I n  this ~ v e  think there was error. ?'he act of Assembly under 
which the defense is offered expressly pror-ides for  this case. 
Rer.  St., ch. 31. By section 32 it is prorided how writs and 
other process, except subpcrnas, shall he executed and returned. 
The concluding paragraph of that section is as follows: '(All 
process made l'eturnable a t  any other term, o r  executed a t  any 
other time or in any other manner, than ir by this act directed, 
shall be adjudged yoid on the plea of the defendant." Section 
3 of the same act directs, "it %hall 11.t be l a ~ f u l  for  any sheriff 
or other officer to execute any ~ r r i t  or  other process on a Sunday, 

or upon any person attending his duty a t  a muster of the 
(27.5) niilitia," etc. The law of the land, with regard to the 

militia, compels, under heavy penalties, all persons who 
arc1 liable to perform militia duty and hare  been properly en- 
rolled to E L I  tend lnusters ; and the act me are considering protects 
thcln fro111 arrest x - h i l ~  they are in the performance of this duty. 
The offirers of the law are forbidden to  execute writs in civil 
c a w  up011 a nlilitianian while so engaqed. The time, then, 
when this writ Tvas executed 17as in T-iolation of the law;  an? 
section 53 directs that the defendant shall avail himself of it by 
a a That  the defendant was within the protection of the 
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law is adn~itted by the demurrer. Whether, under the act of 
1836, he could have availed himself of the objection by a motion 
to  disnlis;, it is not necessary to decide. 

The decision below is erroneous and must be reversed. 
PER CCRIAM. Demurrer overruled and judgment for the cle- 

fendant. 

IIUGH IIAJPILTOK r. JOSEI'II ELLER. 

A11 obligatioll for a certain sum. payable in specific articles at  a par- 
ticular time and place. beconies, after it is due, necessarily an 
obligation payable in moncy, unless the defendant pleads slid 
proves a tender of the articles at the time md place mentioned 
in the contract. 

A P ~ A L  froin the Superior Court of Law of BUNCOMBE, at  
Spring Term, 1548, Battle, J., presiding. 

This is an  action of debt on a bond for $150, dated 14 July, 
1842, and "payable 1 January, 1844, in guod trading, to be 
valued and delivered at  Eller's house." Plea, payment. Be- 
fore the jury was impaneled the defendant, upon the authority 
of a letter from the plaintiff to him, moved to dicmiss the suit, 
but the court refused the motion. I n  support of the issue the 
defendant gave e~~idence that, before the bond fell due and 
while the plaintiff held it, the plaintiff and the defendant agreed 
that any debts of the plaintiff to other persons which the de- 
fendant would discharge and take up should be allowed as pay- 
ments on this bond; and the defendant then produced several 
justices' judqments against the plaintiff to the amount of the 
bond, and alleged that he paid them before the bond fell due, 
but gave no evidence Ihereof. On the part of the plaintiff evi- 
clcnce mas then given that, on 1 January, 1844, cine Deavcr, to 
whom the plaintiff had transferred the bond, attended at Eller's 
house to receive payment, and Ellcr then tendered him some old 
horses and other specific articles of the value of $160, as 
thcn allcgrd hp the defendant. which Deaver rcfnsed to (277) 
receive, on account of their deficiency in quality. 

The conrt directed the jury that the snms due on the jndg- 
ments were not payments on the bond, 11nless the parties had 
applied them, or agreed to apply them, to i t ;  and that, whether 
such was the fact or not, i t  was for them to inquire, and in  
doing so they might considcr that the defendant tendered other 
things in discharge of the bond, after the period at  which he 
alleged he had paid it by taking in the judgments. The court 
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also instructed the jury that unless they should find it to have 
been paid, they were to consider it as a bond for $150, payable 
absolutely in money, and allov interest accordingly. After a 
verdict and judgment for the plaintiff, the defendant appealed. 

S. IT'. TToodfin for plaintiff. 
J. IT'. 1Voodfin for defendant. 

I~UFFIS, C. J. The motion to dismiss was not made by the 
plaintiff or his attorney, but by the defendant, and, as must be 
understood, against the will of the plaintiff at that time. The 
alleged letter, under which the defendant assumed the authority, 
is not set forth, and hence it cannot be seen here that it con- 
ferred it, and that his Honor erred, supposing that the motion 
could be entertained under any circumstances. We do not, 
therefore, consider that point, which, moreover, the defendant 
abandons, as he states that both he and the plaintiff have been 
enjc ined, at the suit of Dearer, from dismissing this suit. 

The instructions to the jury were very indulgent to the de- 
fense, in leaving it to the jury to draw inferences to an extent 
not warranted by the defendant's o m  eridence. For he gave 
no evidence that he had paid the judgments against the plain- 

tiff; and, moreover, if he ever paid them, he failed to 
(278) show that he did so before his plea in this suit. For 

this latter reason, if no other, the verdict should have 
been against the defendant on that issue. 

The instrument is an obligation for $150, and is necessarily 
payable in money, unless it mas discharged in specific articles 
or the CIIIP tender of them at the day and place specified, of 
which there was no plea. 

PER CURIA~ZI. Judgment affirmed. 

Cited: Plankroad I?. Bryan, 51 N .  C., 85; Lackey v. Miller, 
6 1  N. C., 27, 8 ;  Fort 1 . .  Rank, ib., 420; Marriner v. Roper Co., 
112 N. C., 167. 

In an action brought to recover a pelinlty for not worliil~g on a road 
in Willres County, laid off by commissioners under an act passed 
in 1S46, ch. 100, it is necessary, before a recovery can be effected, 
to show that the mrnmissioners were duly sworn as the act 
directs. 
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APPEAL from the Superior Court of Law of WILKES, at Fall 
Term, 1849, Caldwell, J., presiding. 

Boyden for plaintiff. 
No counsel for defendant. 

NASH, J. By an act passed in 1846, ch. 100, secs. 3 and 4, 
commissioners were appointed "to view, lay off and improve 
the State Road from Alexander Church's to Payton Colvert's." 
Section 4 provides, "that before they shall enter upon their 
duties as commissioners they shall take an oath, before 
some justice of the peace for the county of Wilkes, to (279) 
view and lay off the road the best and most convenient 
way, having strict regard to private property as well as to the 
public good, and shall assess all damages, etc., and shall report 
the same to Wilkes County Court, etc.; and the said commis- 
sioners shall appoint an overseer and allot him the hands neces- 
sarv to oDen the said road. etc.. and the hands so allotted him 

1 ,  

shall be subject to the same fines as in  other cases is now pro- 
vided by law." Under this act the commissioners proceeded to 
view and lay off the road, as directed, appointed the plaintiff 
overseer, and allotted him the necessary hands, among whom 
was the defendant, to open the road. This action was brought 
by warrant to recover from the defendant the sum of $4, the 
fine imposed by law for refusing to work as a hand in opening 
the road. The defendant had been duIy summoned. To sup- 

$ port his action the plaintiff produced in evidence two papers, 
purporting to be reports, made to the County Court of Wilkes, 
of the laying off the road and the assessment of damages. Rer- 
era1 objections were made to the plaintiff's yecovery. I t  is 
deemed necessary to examine but one. I t  nowhere appears in  
the proceedings that the commissioners were sworn. Tho act 
requires that, before they enter on their duties, they shall be 
sworn. This is required as well in justice to the persons whose 
interests may be affected by the location of the road as to the 
public. I t  is said that we cannot look beyond the action of the 
commissioners. I f  any action of the County Court had been 
required upon the return made by them, i t  might well be ques- 
tioned whether we could look behind i t ;  but, here, nothing is to 
be done by that tribunal but to order the payment of the dam- 
ages assessed. They are not required to record the proceedings 
of the commissioners. We are not only at  liberty, therefore, to 
look into these proceedings, to see that they are regular and 
according as the law directs, but it is our duty to do so. 
We cannot, otherwise, ascertain the liability of the de- (280) 
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fendant to work on the road in  opening it. The  commissioners, 
under the act, hare  limited the special powers; and it must 
appear that  all has been done bv them which is required before 
their acts can be legal and valid. The taking of the reauired 
oath is a condition their entering upon the discharge of'their 
duties. This not appearing is as if it  did not exist. 

PF,R CURIAM. Jud,gment affirmed. 

ELISIIA JOSES r. MILES E. AU3EIZS.1TIIT 

1. W11el1 sltrres. by u will nmde by a testator il l  South Carolina. were 
directed to be einai~cil~nted. aiid then the testator says. "all the 
balance of my estate t o  belong to C. J.": Ifelt7, that C. J. could 
not claim thew ileproes at Ian- ~nnder thtl rcsidnnry clausr, cren 
if the bequest for en~uncipatioa \I-ere void I!y the 1:rws of Sonth 
Carolina, because they did ilot pass by thr \~-ords of the resi~luary 
clause, but only fell into the residue by the olwr:itiori of the law, 
:111d C. J's. title was only an equitable one. 

2. Held,  that this Court cannot presume that the emancipation of 
slaves is roid by the ln\~\ or policy of Sonth C'nrolina, but that 
this fact should hare been proT t d .  

APPEAL from the Su:,erior Court of Law of LINCOLN, at 
Spring Term, 1850, Dick, J., presiding. 

This is a special action on the case, tried on not gui1t.y pleaded. 
On the declaration and evidence the case is as follows: 

(281) William Barry, of Fairfield District, South Carolina, 
by his mill, which was proved there in 1823, gave sev- 

eral slaves, his land, and all his other property to his ~ ~ i f e ,  
Lucy, during her life. The  will then proceeds thus : "After her 
death, my will is that mp  neproes, Jub ,  Lid, Isaac, etc., be all 
emancipated. and continue under the care of Richard Harrison 
and John Pickett, as trustees. I t  icl farthcr my d l  that  all nip 
Iancl~ adjcining ~vhelse T now lire. ~ v i t h  all the q:oc!i and planta- 
tion tools thereon, do c o n t i n ~ ~ e  in the care and unr1c.r the pro- 
tecticn of w id  trustees. for  the benefit and support of said Jub,  
Lid and their increase former.  It is fw the r  mv d l  that all 
the balance of 1117 estate, after liiv ~vifc's death, helonq to Cvn- 
thia J-nm." The tcstator appointtd hi. v i f e  csecuAl+i, and she 
qualified 2nd d i d  shortly bofore this suit m; brought. During 
h ~ r  life the defendant had some of the dares  in hi7 powewion in 
this State. and thcn took and sold thcni b c ~ o n d  the limits of the 
Stat(,. F o r  doirig :.o ihis action m s  hrrur?.ht. in order to recorer 
damages alleged to have arisen thereupon to  C p t h i a  Jones, who 
is the intestate of the plaintiff. 
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r 1 I he court was of opinion the plaintiff could not recover, and, 
in subi~ii~sion thereto, he snffered a nonsuit arid appealed. 

- ~ I Y Y ! J ,  Landers and Tk07,ipson for plaintiff. 
Alexander, J. G. Bynum and Craige for defendant. 

RI ~ 1 1 1 2 ; .  C. J. Without considerinz the question x-hether a 
gcncral ~csidnary (.lause \psis in (he legarec thr legal remainder 
in slnvcq specifically given +o another for life, upon .the assent 
of the executor to the legacy for life, the Court holds this case 
to he against the plaintiff. For, supposing the affirmative to be 
true ordinarily, it is not so upon this will. The residue in the 
slaves is not e x l m d y  giren in that clause, but they are pre- 
viously disposed of otherwise. I f  they form a part of 
the residue at  all, they fall into i t  by operation of lam (282) 
merely, contrary to the wish and expectation of the testa- 
tor, upon the ground that the disposition of them, for emancipa- 
ticn, failed by reason of its illegality. Now, that illegality is 
not established. I t  is possible, and pcrhaps probable, that it is 
deemed contrary to policy in Xoutll Carolina to allow slaves to 
be emancipated and ren~nin there, and the lam of that State may 
not permit it. But, a l thou~l i  me know that davery is established 
in South Car( lina, yet, without evidence, it cannot be judicially 
assumed here that a bequcst for emancipation is not valid there, 
since a power in i h ~  mrner to manumit is not so absolutely 
incompatible with slavery that they callriot coexist under the 
snme gorernnie~it : and. in fact, euch a power, in some form or 
other, has been tolerated in most countries and in the States of 
this Union in which rhnr institutioll prevails. But if that were 
otherwise, still the right of this residuary legatee would not 
be a legal, but an equitable on?. For it is plain the testator 
weant thai eilher his personal reprcvntative or the trustees 
nominated in the will shoi~ld perform the office of emancipating, 
or procuring !he cw~nncinntion. of t l ~ c  davcs, if any further act 
mere necessrry to cffcct i t ;  and to that end the lezal title 111ust 
have b w i  intended to revert to the personal rcpreqcntatire upon 
the death of the ~vidow, or to acst in the trustees, n-it11 the land 
and ot hcr l~ropert y yirm "for the bc1lefiin of ;he slaves. If the 
p r p o s c  of thov  gifts were illryal and conld not be enforced 
nor execntetl, siill tlle qifts themselves ~ v d d  not be avoided, but 
a trust mould result to thc residuary le.ratee, upon which there 
can be no action ~t law, but onlv a reu~edp in equity. 

PER Cu~ranr.  Judgment affirmed. 
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(283) 
C. K. WHITE v. JOHN OIBSOS. 

The declaration of a p r tne r ,  after the l~urchnse of an article, that 
he had purchased it for and 011 acc.ount of the finn, is not of it- 
self suflicieut evidence to make his copartuers liable. 

APPEAL from the Superior Court of Law of CABARRU~,  a t  
Spring Term, 18.30, Dick,  J., presiding. 

d v e r y ,  Landers and Osborne for plaintiff. 
6T'ilson and Coleman for defendant. 

FASH, J. This action is in a w , m p s i f  to recoPer f rcm the de- 
fendant the price of a mule, purchased by one Lee, who is since 
dead, from the plaintiff, for  the use of a firm consisting of said 
Lee and the defendant. The copartnership was admitted, and 
was entered into for the purchase and sale of negroes, hnrses, 
cotton and tobacco. To prove that the rnule in  question was 
purchased for the usaof  rhe firm, the declarations of Lee mere 
admitted in evidence. These declarations mero that  he had 
bought a mule from the plaintiff, and a t  a subsequent time, 
when the mule was brought home, he stated that he had bought 
it for  the use of the firm. The latter declaration mas objected 
to by the defendant and ruled out by the court. 

The sole question nov7 submitted is as to the correctness of 
this opinicn. I t  is a general rule of the  la^^ of evidence that  the 
acknowledgment of one joint contractor or partner is eridence 

a ~ a i n s t  all the rest. and sufficient to bind them. The 
(284) principle ilpon which cuch eridence is admissible is the 

community of interest betmeen the party t>~abing the ad- 
mis.ions and the party to be affected bv them. and the presump- 
tion that  the former would no: make an acknowledqment against 
his oxm interest. 2 Starliic Er.. 2G and 583. I f .  therefore, it 
appears that  it is the interest of the pa1.t~. making the admis- 
c1on. to throw the burden of the contrpct on the firm, his ac- 
knovledgment cannot be rrceirrd upon f he n ell-kno~vn rule that  
intercqt in a cause d l  escludr a x~itness. The rnule in this 
case was purchased by Lee. vi thout,  at the time, disc1,)sing the 
f w t  (if it  waq SO) that the contract n-as made for  the firm. 
Thiq conch~qion neces~ari ly r e d t s  from other parts of the case. 
Tt i4 true. from the r e ry  constitution of a partnership, a pre- 
qumption ariqes that each partner is an authori7ed agent for the 
reqt in contracts relatinq to +he subiect-nlatter of the partner- 
ship. But this relationship does not deprix-e either party of the 
liberty of making contracts for himself in similar matters. 

20s 
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Thus, if A and B constitute a firm to merchandise goods, either 
of them, unless it is forbidden in the articles, is a t  liberty to en- 
ter  into the same business, a t  the same place, on his own account. 
In  this case the first declaration of Lee is  that  he has purchased 
the mule. without more. The l e d  nresunintion is that when " 1 

a person purchaws a thing he purchases i t  for  himself. I n  such 
case the vendor, in order to charge another person as a partner, 
must show the purchase was made for the firm or that  i t  went 
to their use. S w a n n  v. IIeajd, 7 East ,  209. Now, as before 
stated. from the case i t  annears that Lee did not. a t  the time of 

L L 

the contract, niention the name of the defendant. The  entire 
obligation of the contract, as f a r  as this question is  concerned, 
rested upon him. Shall he be permitted, by his own declaration, 
to throw upon the defendant a burthen which was origi- 
nally his alone? I n  other words, has he not a direct (286) 
interest in lessening his own responsibility? I f ,  so, the 
presumption upon which [he rule rests, as to the admission of 
the declaration of one parlner to bind another, is  taken away. 
This does not conflict with the principle that  each partner may 
by his act and declaration bind his copartner in all transactions 
relatire to the subject-matter of the copartnership, but extends 
only to the eridencc required to show that  responsibility. 

It is beliered the declarations of Lee mere not competent evi- 
dence to proae the fact for which they were offered. 

PER CURIAM. Judgment affirmed. 

ELIZABETH H E N R Y  V. WILLIAM J. WILSOX. 

Where A was entitled to a life estate in slares, and, being threatened 
with n suit in equity to enjoin her from sendiriq the nrgroes out 
of the State, in consideration that the snit should be forborne, 
asreed that the slnvrs should be pI:iccd in thr possession of R. 
who was to pay her the hires :un~~ually, axid they were accordinqly 
so placed in B's possrssion : IJeld. that A thrrebg transferred all 
her le<:ll interest to R. tlirre bein? :I sufficient consideration and 
an actnnl drlirery of rhc,  skarc's; that A, therefore, conld iiot 
support an action nt Li\r for them, but her only remedy, if B 
failed to pay over the hires. was in equity. 

APPEAL from the Superior Court of Law of Gasum, at  Fall  
Term, 1540, Caldzcell. J.. presiding. 

Alerander, Landers and .41-e1-y for plaintiff. 
'Thompson for defendant. (286) 
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P ~ a ~ s o s ,  J. This was detinue for  negro Amy and her two 
children, decided upon a case agreed, riz., Sarah  XcInt i re  in 
1815 bequeathed the negro Amy to the plaintiff in these words: 
"I give to my niece, Elizabeth Henry, the services of my servant 
Amy. during her life, the said A n y  'to be liberated a t  her death, 
according to the laws of the State:  provided the said Amy is  
x-ell treated; but if it  can be made to appear that  she is not well 
trea,ed, I allow my executor to take her and liberate her, or put 
her in the hands of some person who TT ill treat her well"; and in 
a subsequent clause of the will are these words: "I do hereby 
authorize and empon7er my executor to be the sole judge of the 
treatment that the said Amy may receive in the possecsion of 
the said Elizabeth Henry." One Lot Cannon mas appointed 
esecutor. was qualified and assented to the legacy, and put the 
negro in the possession of the plaintiff, who retained the posses- 
sion of h r r  and her children until 1543, when the said Cannon 
mas about to file a bill in equity against the plaintiff, upon the 
ground that she intended to remove the negroes out of the State. 
Whereupon. lo prerent litigation. the l~ar i ies  agreed to consti- 
tute the defendant their mutual agent and to put the negroes 
into his possession, mith the under~tanding that he would hold 
then: during the life of the plaintiff and hire them out annually 
during that period, and p a r  the proceeds of their hire to the 
plaintiff, and at her death deliver them TO the said Lot Cannon. 
Sccordingly, the negroes vere  put into ihe posqession of the 
defendant, and he for several pears h i r ~ d  them out and paid the 
~iiorlcy to the plointiff. I n  1823 the plaintiff demanded the ne- 
groes and commencpd this action. His  Honor in the court below 
was of opinion mith the plaintiff, and iud~rncn t  Tras entered in  
Em faror ,  from ~ h i c h  the defendant appealed. 

We do not concur ic  this opinion. I t  admits of much 
(257) question ~r lwther  the plaintiff took a leqal estate in the 

negro, and there is room to mntc-nd that the ~vhole legal 
estate col~tinued in the executor. being necessary to enable him 
to execute the trust in the event that the neqro Tvas not well 
trcatcd; qo ihat  the plaintiff n7as onlt- entitled to a trust or  right 
to the scrriceq. But suppose the plaintiff took the leqal estate 
for her life, learinq tllc rever4on in  i he executor, we are of opin- 
ion that she cannot rl~aintain this action; because she parted 
with her title and it became rested in the defendant. in trust for 
her, so far  as relates to the hires, during her lifetime, and then 
to be d~l ivered  lo the executor, by force of the arrangement en- 
tered into betn-een the e ~ e c u t o r  nnd h~rqel f  in the w a r  1543; 
the lesal ePect of n~hich  was that. f o ~  a valuable consideration 
and forbearance to sue, she passed her estate to the defendant, 

21 0 
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in trust to pay her the annual hires; and this transfer, although 
without writing, was valid as an executed contract, being a sale 
accompanied by an actual delivery. Thence she had no right 
to resume the possessicm, and has, in fact, no property in the 
slaves; her remedy, if the negroes are not annually hired out 
and the nioney paid to her, is by bill in equity to enforce the 
performance of the trust. 

The judgment below must be reversed and a judgment en- 
tered for the dcfcndant. 

PEE C G R ~ A ~ .  The judgment reversed and judgment for the 
defendant. 

DEN ON DEMISE OF ISAAC LYERLY r. CLAUDIUS B. WHEELER. 

1. Where the lessor of the plaintiff in ejectment claims as purchaser 
at an esecution sale mndr under a judqmeut in which he was 
himself the plaintiff, he must show the judgment as well as the 
execution; and if the sale was by execution under a decree in 
equity, he must not only show the decree, but also the bill and 
answer, aucl so much of the pleadiups aud orders as will show 
thnt the decree was pronounced in a cause properly constituted 
between the parties. 

2. In au ejectment brought by a purchaser a t  a sheriff's sale against 
the defeudaut in the execution, the latter, while still in possession, 
cannot resist, upou the groond thnt he (the defendant) has a 
better title. 

APPEAL from the Superior Court of Law of ROWAN, at Spring 
Term, 1850, Dick, J., presiding. 

Craige, Osborne and Alexander for plaintiff. 
Boyden for defendant. 

NASH, J. TWO questions are presented by this case to the 
consideration of the Court. The plaintiff claims title under a 
sheriff's deed, and to establish i t  offered in  evidence a copy of 
a decree in equity made in the Supreme Court in his favor 
against the defendant. The introduction of this evidence was 
opposed by the defendant, for the reason that copies of the bill 
and answer filed in  the case ought also to be in evidence. The 
court admitted the evidence. I n  this, we think, there 
was error. The opinion of the court below mas endeav- (289) 
ored to be sustained here upon the act of 1843, ch. 53, 
passed, as it declares, "to secure the title of purchasers of land 
sold under execution." I t  provides that "when lands had been 
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sold or might be hereafter sold by virtue of any writ of execu- 
tion. etc.. no variance between the execution and the iud-mnent < u 

whereon it issued, etc., shall invalidate the title of the pur- 
chaser." I n  R u t h e ~ f o d  v. Rabzirn, 32 N. C., 145, the Court 
decided that  the effect of that  act is  to restore the common law 
on that  subject. B y  the common law the execution not only 
iustified the sheriff in acting under it. but the nurchaser a t  the " 
sale, in an  action against the defendant in the execution, or one 
coming in under him after the lien attached, need not shom the 
judgment. A contrary rule was established in  this State by 
Hamilton v. Adanls, 6 N. C., 161, and Tlas considered the law 
urltil the passage of thc act ahore mentioned. In  Eutizerford i .  

Rahu~n, honercr, the Court restrained the operation of the 
act to cases where the purchaser is not the plaintiff in i hc  execu- 
tion. When he is, he must shom a jud,ment, not to show that  
thrre is no 1-ariance between i t  and the execution. but that  the 
plaintiff had a just claim against the defendant, and i t  had been 
ascertained by a judgment; and to this Lake .z'. Billers. 1 Lord 
Raymond, is cited. I f  i t  was necessary, then, for  the plaintiff 
to produce a copy of the decree in  equity, which we hold to be 
the lam in  such a case, the copy of the decree alone mill not 
answer. T o  make i t  evidence it mas necessary for him to have 
the bill and answer and so much of the pleadings and orders as 
mould show that  the decree mas pronounced in  a cause properly 
constituted between the parties. 1Villiam~on c.  Bedford, 38 N. 
C.. 195. Another question v a s  presented by the case, the deci- 

sion of ~vhich  is not necessary to the disposition of the 
(290) case at present, yet, as i t  must be presented to another 

jury, and may again arise, to sare  time and trouble, we 
proceed to give our opinion upon it. The defendant offered to 
proye that, before the decree offered in  eridence mas obtained, 
he conreyed the land in dispute to one Locke in  trust to secure 
his indorsers to a bank debt ~vhich  he owed, and that  the said 
trustee on 23 Xovember. 1846, had sold the premises a t  auction 
to one Nathan Chaffin, to whom he made a conveyance, and who 
leased the land to him, and under whom he now held it. This 
evidence mas rejected by the court. I n  an ejectment brouqht 
by a purchaser at a sheriff's sale against the defendant in the 
execution. the latter, vhi le  still i n  poscewion, cannot resist upon 
the qround that  he, the defendant. has a better title. 

The  action of ejectment is to recover possession, and whatever 
possewion the defendant i n  the execution had, the purchaser 
acquireq bp the sale and is entitled to recover. Thonzpcon v. 
Hodqes. 7 N. C., 546; Islay v. Stewart. 20 N.  C., 907.  Our 
attentibn in the argument mas called to Jordan v. Marsh, 31 
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N. C., 234. This opinion is not in conflict with it. I t  was 
decided on its own peculiar features. The land had been sold 
under executions against the defendant for different persons, to 
one of whom he was considered as having surrendered the pos- 
session, and he took a new lease after the last sale by the sheriff. 

PER CURIAM. Judgment reversed, and venire de novo. 

Cited: Freeman v. Heath, 35 N.  C., 500; Stallings v. Gulley, 
48 N .  C., 346; Lee v. Ewe, 82 N. C., 431; Swi f t  v .  Di.ron, 131 
N.  C., 45: Evans 71. Al~idge,  133 N .  C., 380. 

JACOB BLEVIR'S r. WILLIMI BAKER ET AL. 

An officer who has an  execution against a tenant in common of chat- 
tels may levy u1)on the undivided property and take it  into his 
possession for the purpose of selling the interest of the defendant 
in the exemtion: and he does not thclreby subject hinlself to an 
action by the other tenant in common. 

APPEAL from the Superior Court of Law of A~IIE,  at Fall 
Term, 1849, Caldwell, J., presiding. 

Craige for plaintiff. 
Royden for defendants. 

PEARSON, J. This was trover for forty-five bushels of salt, 
a wagon and five horses, and a tent cloth, five pairs of wagon 
gear, an axe, bucket, one coat and log chain. The plaintiff 
and one Peppers were tenants in common of the salt, which 
they had in  a wagon. The wagon was stopped a t  the store of 
the defendant Baker, the hind-gate taken off and several sacks 
of salt delivered to Baker. At this time the defendant Hunt, 
who, as constable, held several executions against Peppers in 
favor of Baker, was in  the act of seizing and levying on the 
forty-fim bushels of salt. The plaintiff and Peppers attempted 
to prevent his doing so by putting on the gate of the wagon and 
starting the horses; whereupon Hunt  caught hold of the horses 
and kept them from moving, and, after much altercation. the 
plaintiff and Peppers went off and left the salt, wagon, 
horses and everything appertaining thereto. The de- (202) 
fendants took out the salt and put it in Baker's store- 
house, and weighed off one-half as the share of Peppers, which 
Hunt afterwards sold under his executions. The wagon b- 

213 
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longed to Baker, he haring hired i t  to the plaintiff to make the 
trip to the salt aorks;  the horses belonged to persons in the 
neighborhood, who had hired them to the plaintiff. Baker kept 
his wagon, took the gear off the horses and turned them loose 
and they went to their respective owners. The tent cloth. gear, 
axe, bucket, coat, etc., belonged to the plaintiff. These articles 
the defendants did not remove or use or claim in any way. 
They remained xhere the plaintiff had left them: he could, 
without opposition, have taken them away at any time. I t  
was not alleged that the plaintiff wished or offered to resume 
the use of the magon and horses after the salt had been taken 
out. 

The court charged "that the defendants had no right to take 
possession, at all, of the salt, in the way they had done, bg 
virtue of a levy on Peppers' interest, and the plaintiff had a 
right to sustain this action for such taking." On the second 
point the court charged "that the plaintiff, having a general 
right to and possession of the tent cloth and gear and other 
articles, and a special right to and possession of the wagon and 
horses, had a right to recover, in this action, the actuaI dam- 
ages which he had suffered by the interference of the defend- 
ants." 

To this the defendants except. There was jud,ment for the 
plaintiff and an appezl. 

We think there is error in the charge upon both of the ques- 
tions made. The interest of a partner in partnership effects 
nlav he ?old under a f i .  fa .  for his indiridual debt. Treadwell 
v. Rascoe, 14 N .  C., 50. The sheriff must of necessity seize and 

take into his possession the effects levied on. in order to 
(293) make the sale, and the other partner cannot maintain an 

action of any kind either against the officrr vho  leries 
and sells or against the purchaser ~ 1 1 0  takes possession. In- 
deed, i t  is held that a partner cannot maintain an action of any 
kind against one who purchases copartnership effects from a 
copartner, thouyh such sale was made in fraud of the rights 
of the partnership and to satisfy the individual debts of such 
copartner. Wells v. Jlitchell, 23 N. C., 484. Such being the 
law in the case of partners, betn-een whom the relation is more 
intimate, a fortiori it is so in reference to mere tenants in com- 
mon. The leqal interest of a defendant in undivided chattels 
may be .eked and sold under execution (Isla:/ v. S t e w a ~ t ,  20 
S. C., 297), and the Court treat the question as too plain to 
call for authority. We know of "no principle which forbids a 
seizure nnd sale of a defendant's legal interest in undivided 
chattels." The officer must, of necessity, take possession of the 
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whole, as i t  is undivided, and sell the right of the defendant in 
his execution in the whole, and the purchaser becomes a tenant 
in common with the other part owner, and they must arrange 
the matter between themselves, as neither can maintain trespass, 
detinue or trover, unless the property is destroyed or (as some 
say) sold. 

Upon the second point the construction ought to have been 
that the evidence, if true, did not prove a conversion, either as 
to the tent cloth, gear and other articles, or of the wagon and 
horses. The defendant Hunt seized the horses as a means nec- 
essary to enable him to coniplete his levy upon the salt. After 
he had seized the salt, the plaintiff might, without opposition, 
have taken the tent cloth and everything to which he was enti- 
tled, if he had chosen to do so. 

An officer may justify an entry upon the land of a third per- 
son, if necessary to enable him to levy on the property 
of the defendant in the execution. So i t  would seem, (294) 
if this action had been trespass for seizing the horses, 
the officer might have justified the act as necessary to enable 
him to make the levy. 

PER CURIAM. Judgment reversed, and venire de novo. 

Cited: V a n n  v. Hussey, 46 N. C., 382; McPherson v. Pom- 
berton, ib., 380; Planner v. Moore, 47 N .  C., 123 ; Lntham v. 
Simmons, 48 N .  C., 28; Ins. Co. v. Davis, 68 N .  C., 20. 

JOIINSON LEDBElTER v. THOMAS J. TORSEY ET AL. 

A surety ~ ~ h o  has paid money for his r~rincipal c:~nnot sue him in an 
action of tort. 

APPEAL from the Superior Court of Law of MCDOTVELL, at. 
Spring Term, 1850, Caldwell, J., presiding. 

This is a suit in tort to recover from the defendants a certain 
sum of money paid by the plaintiff to their use. The defend- 
ants, among other pleas, pleaded swerally their certificate and 
discharge under the bankrupt law. On the trial it appeared 
that the plaintiff became the surety of the defendants to one 
Logan for $2,100; that on the defendants becoming insolvent he 
was forced to pay the said debt with costs, and thereupon insti- 
tuted this suit. The court was of opinion that the plaintiff 
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could not elect to sue in tort in this case: and, in deference to 
this opinion, the plaintiff submitted to a nonsuit and appealed. 

J .  Barter for plaintiff. 
J .  G. Bynunz, Avery and N.  Ti'. TToodjin for defendant. 

(295) PEARSON, J. The only question is whether a surety, 
who has paid money for his principal, can declare in 

tort, so as to escape from the plea of a certificate in bankruptcy, 
The plaintiff's counsel was not able to show any anthoritp in 
support of his position, and it cannot be supported upon any 
fair reasoning upon the nature of the cause of action. In fact, 
if a surety is allowed his election to declare in tort or in con- 
tract, the landmarks by which actions are distinguished will be 
entirely obliterated and the marked difference between actions 
ex cont~actu and actions ex delicto will be lost sight of. 

I n  ilTilliamson v. Dickens, 27 N .  C., 259, i t  is held that when 
a creditor has a claim which he may enforce, either by an action 
of assumpsit or in torf, if he sues in tort his action is not barred 
by a discharge in bankruptcy, and when an agent has failed to 
collect, or has collected and misapplied the funds, the principal 
may declare in contract or in tort at his election. So if a car- 
rier or other bailee fails in the diligence required, he may be 
in contract or in tort. 

Without undertaking to run out the dividing line between 
those cases in which the plaintiff must declare in contract and 
those when he has his election to declare in contract or in tort, 
and to reconcile the cases, i t  is sufficient for us to sap that there 
is no authoritp nor reason for allowing the plaintiff in this caqe 
to declare in tort. 

PER  CURIA^^. Judgment affirmed. 

Cited: Bond v. Hilton, 44 N .  C., 311. 

LEONARD SHOIT'S'S Esmr TORS J-. JOSEPH RARR ET . 4 ~ .  

1. T h a t  the plaintiff. I\ ho sues aq ~ \ c c ~ n t o r .  is not a11 ~ s c c i i t o r ,  is a 
plea in bar. and the  defendant may plead i t  with nny nther bar. 

2. The  certificate of a presidins m a r i s t r : r t ~  of a court of record in 
another State, which merely sets forth tha t  A. R.. \rho attests 
the trmifcript. \\-as thc clerk of tha t  eoiirt. but does not declare 
tha t  "his attestation is in due form of Ian.." not being according 
to the act of Congrers. cannot be recu.ircc1 in eriilcnce. 
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APPEAL from the Superior Court of Law of ASI~E, at  Spring 
Term, 1850, Dick, J., presiding. 

The plaintiffs declare, as the executors of Leonard Shown, 
deceased, on a bond to their testator; and the pleas are non est 
factuitz and Ize uriyues executor. After proving the bond, the 
counsel for the plaintiffs insisted that they were thereon entitled 
to a verdict, forasiuuch as the plea of non est facturn overruled 
the other plea. But the court held otherwise. Then, in support 
of the issue on the latter plea on their part, the plaintiffs offered 
in evidence a transcript of the proceedings in the County Court 
of Johnson County in Tennessee, prior to this suit, .purporting 
to be an order of the court that letters testamentary issue to the 
plaintiffs, "who were appointed executors in Leonard Shown's 
will," and to state that the plaintiffs took the oath prescribed by 
law for executors. To it was annexed an attestation by Alfred 
T. Wilson, as clerk of the court, under his hand and seal of the 
court, and dated 13 July, 1847, setting forth '(that the 
foregoing is a true transcript of the records of the said (297) 
County Court at August Term, 1845," There was also 
annexed a certificate of "James King, chairman," etc., made 13 
July, 1848, "that the within is a true copy of the record of this 
court at  August Term, 1845, and that it is taken in due form 
of law, and that Alfred T. Wilson was then acting clerk of the 
Court, duly elected, and that the seal annexed is the seal of this 
court." Upon objection on the part of the defendants, that the 
transcript was not duly certified, the court rejected it, and the 
plaintiffq submitted to a nonsuit and appealed. 

Craige for plaintiffs. 
Thompson  and MrCorkle  for defendantg. 

RUFFIN, C. J. The Court considers the decision on both points 
to be correct. That the plaintiff is not executor or administra- 
tor is a plea in bar. 3 Chit. Pl., 942 ; Stokes  v. Rate, 5 B. and 
C.. 491. Consequently, under the statute the defendant was en- 
titled to plead it with any other bar, Without noticing any ob- 
jection to the judicial proceedings in Tennessee as constituting 
letters teqtamentsrp, had the transcript been received in evi- 
dence, i t  is suficient to say that the objection made at the trial 
to its reception is decisive. The act of Congress requires that 
the presiding inaqistrate of the court shall certify that the per- 
son who attests the transcript is the clerk of the court, and that 
"the attestation is in due form"; instead of which the certificate 
here is that Wilson was then, in August, 1845, clerk-and it is 
utterly silent as to the attestation. As the transcript was not 
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proved in any other manner, nor authenticated in conformity 
to  the a(.: of Congress, it  mas properly rejected; and the judg- 
ment must be affirmed. 

J'~:R CCRIAJI. Judgment affirmed. 

Cited: Xiizseley v. R U ? I L ~ O U ~ ~ L ,  96 S. C., 196. 

ISRAEL RICE v. JAMES CARTER'S ADAIINISTRATOR. 

I. A sold a tract of lmd to B and gave him a bond for the titLe, 
and K, as the price of the lniid, promised vcrball~ to pay $100 
to C, to ~vhoin A was indebted: IIeld. that this case does not fall 
under section 10 of the statute of frauds, Rer. St.. ch. 20, secs. 10 
and 8, relating to pron~ises to pay the debts of other ljersons, be- 
cztuse the proiuise is to pay the debt of the very person to whom 
the l?romise is made. 

2. But in such a case the ~ ron~ i se ,  b~ ing  verbal, comes within that 
provision of section 8 which prorides that all contracts to sell 
or convey lands, etc., shall be void unless such contract or some 
rnemora~lduin or note thereof be put in writing and signed by the 
party to be charged therewith, etc. rnder this ])art of the section 
the verbal promise \ras void. 

APPEAL from the Superior Court of Law of YANCEY, at a 
Special Term in July,  1550, Battle, <I., presiding. 

.T. 11'. 1roodfi?1 for plaintiff. 
Gaither, n~ i fh  w h o n ~  v a s  AT. IT'. TVoodFn, for defendant. 

PEARSON, J. This r a s  assumpsit upon a promise to pay $100 
as  the price of a tract of land. The plaintiff proTed that  he sold 
to the defendant a tract of land, and executed to him a bond for 

title, to be made when the purchase money was paid;  
( 239) n hereupon, as the price of the land. the defendant prom- 

ised to pay $100 to certain per.;ons to whom the plaintiff 
-rv& indebted. The defendant relied on the statute of frauds, 
Rev. St., ch. 50, wcs. 10 and 8. Section 10 provides that "no 
action shall be broucht to charge the defendant upon any special 
p ron~ iw to answer the debt, default or riliscarriage of another 
per?on, unless the agreement or some memorandum or  note 
thereof be in writing." 

The case does not fall under the operation of .this section, for  
the promise is to pay the debt, not of another person, but of the 
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very person to whom the pronlise is made, and it is well settled 
that such a promise does not fall within the operation of this 
section of the statute. 

Section 8 nrovides that all contracts to sell or convev lands and 
slaves shall be void, unless such contract or some menloranduin 
or note thereof be put in writing and signed by the party to be 
charged therewith, etc. The contract, in this case, was for the 
sale of land. The defendant signed no memorandun or note in 
writing whereby he can be charged, and we are at  a loss to see 
any ground, at  all plausible, to support an action against him 
upon a mere verbal promise. Lathlop v. Bryant ,  2 Bing., 
N.  C., 744. The defendant had signed a written contract to 
convey land. The plaintiff (like the defendant in this case) 
had only made a verbal promise to pay the price, and i t  was 
urged for the defendant that he ought not to be liable under 
his written promise, inasmuch as the plaintiff was not bound by 
his verbal promise; but, said the Chief Justice, "whose fault was 
that 1 The defendant might have required the plaintiff's signa- 
ture. The object of the statute was to secure the defendant. In 
the argument a little confusion has grown out of the fact of not 
distinguishing between the consideration of an agreement and 
the mutuality of claim. The defendant, for a sufficient 
consideration, has bound himself in writing; whether the (300) 
plaintiff is bound or not is not now the subject of in- 
quiry." 111 this case the construction of the statute was fully 
discussed. I t  is taken for granted, and as a thing not debatable, 
that the party ujho did  not sign the memorandum or note in 
writing was not liable, and the idea of his being liable is not 
even suggested. I n  Miller v. Irwin, 18 N .  C., 103, it is held 
that the act of 1819, to make void par01 contracts for the sale of 
land and slaves, does not require the consideration to be set 
forth in the writing. This is a departure from the English law, 
but we cannot see that it has the least bearing upon the present 
question. So, in Clzoate v. Wright, 13 N. C., 289, and many 
cases following that decision, it is held that this statute does not 
apply to executed contracts. We concur with these cases, but 
they have no bearing upon the present question. The contract 
here was riot executed on either side and was purely executory. 
Carter v. Orav~s, 9 N. C., 576; Smith v. Lewis, 10 N.  C., 469, 
and sereral o t h ~ r  cases for the price of land, where deeds had 
been executed, in which the pa;yment of the purchase money was 
recited and a release given, all turned upon the question of 
estoppel, and the point is not made whether the vendee was 
bound for the price without a promise in writing, because those 
were cases of executed contracts. The contract in the case now 
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under consideration is ezecutory ,  and comes within the words 
as well as the meaning of the statute, which was intended to 
prevent fraud and perjury in relation to contracts fox the sale 
of land and slaves. 

PER CURIAX. Judgment reversed, and v e n i ~ e  de novo.  

C'ited: I rade  v .  S e w  B e r n ,  77 S. C., 462; Holwtes v. Holntes ,  
86 N. C., 308; B l a / k  ?I. Black ,  110 N .  C., 402; H a l l  v. Fisher ,  
126 N. C., 209; Davis  T .  17e7ton, 127 K. C., 348; Love  v .  A t k i n -  
son, 131 S. C., 545; H a l l  v .  Misenhe iw~er ,  137 N.  C., 186; Sat- 
terjield I;. K i n d l e y ,  144 N. C., 461. 

ROBERT POSTOX v. ROBERT HENRY. 

1. A recovery in ejectmelit will not support an action for the mesne 
profits, unless the lessor has regained the possession, either by 
beiug put u~lcler process or by beiug let in. 

2. Where a recovery in ejectment is upon the demise of one of several 
lessors, putting another lessor in possession does not entitle the 
lessor, ~ ~ 0 1 1  n-hose demise the recovery w:ls ebected, to an action 
for the mesize profits. 

. ~ P P E A L  from the Superior Court of Law of BUNCOMBE, at  
Special Term in July, 1850, Bat t l e ,  J., presiding. 

The action is trespass for mesne profits. Plea, not guilty. 
On the trial the plaintiff gave in evidence the record of a recov- 
ery in ejectment. The declaration contained three counts, upon 
the several demises of George W. Jones, Rebecca Poston, and 
the present plaintiff, Robert Poston. I t  was served upon Evans, 
as the tenant in  possession; but upon the affidavit of one Deaver 
and a motion in the name of the present defendant, he (Henry) 
was admitted a defendant and pleaded to the action. At the 
trial the issue on the demise of Robert Poston only was sub- 
mitted to the jury, and on it there was a verdict for the plain- 
tiff, and judgment mas entered thereon in July, 1848. I n  Au- 
gust, 1848, an hahere fncias possecsioncw~ issued, which recited 
the recorery of the premises of John Doe on the demise of Robert 
Pclqton, and commanded the sheriff to put the said party, plain- 
tiff. or his agent, into sole possession, etc. Under it the sheriff 
put in George W. Jones in August, 1848, and this suit was 
brought abont a nionth after~vards. Upon those facts the coun- 
sel for the defendant took sereral exceptions; and among them 
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was one that the plaintiff could not maintain this action (302) 
because it did not appear that be had entered after the 
recovery in ejectment. I t  was overruled, and the plaintiff had 
a verdict and judgment, and the defendant appealed. 

N. [V. Woodfin for plaintiff. 
J. Barter, Henry and Gaithe?. for defendant. 

RUBFIN, C. J. The Court thinks the objection good. A re- 
covery in ejectment will not support an action for meme profits; 
for it is trespass for an injury to the possession, and therefore 
it is necessary the plaintiff should show that he had regained 
the possession, either by being put in upon process or let in. 
I n  this case that is not shown. We cannot conjecture why the 
ejectment was tried as it was. Rut so it is, that the verdict and 
judgment are on the count on Robert Poston7s demise, and the 
writ of possession accords n~ i th  them. I n  fact, however, Robert 
Poston has never been in under those proceedings; and, without 
further evidence of the connection between that person and 
Jones, the Court cannot presume that Jones was the agent of 
Poston to receive the possession. I t  is true, they were both 
lessors of the plaintiff in ejectment. But that mas by separate 
demises of the whole, and imports several titles; so that it can- 
not be seen that the possession of one of them is that of the 
other, and consequently the present action cannot be maintained, 
and it becomes unnecewary to consider the other noints made. 

PER CURIAM. Judgment reversed, and ? m i r e  de novo. 

Cited: Galson v. Smith,  46 N. C., 107; Stancill v. Calcert, 
63 N. C., 617. 

W. W. DAVIS v. WILLIAM T. ('OLEMAN IZT AL. 

When A, n citizen of Georgia. bcinq in this State, offered to lend to 
B $6,000, hut on his returil to Georgia, not ha r i ng  sold his cotton 
wop, wrote to R that he conk1 only lend $3.000, I\-herenpon R 
went to Georgia, there rc,teired the money and esecuted his note 
for that amount: Hcltl, that B was bou~~d to 1 x 1 ~  S per cent, the 
interest nccordinq to the laws of Georgia. 

APPEAL from the Superior Court of Lam of R(JTRERFORD, at 
Fall Term, 1849, Ellis, J., presiding. 

J.  Bazter and Cynunz for plaintiff. 
Gaither and A w r y  for defendants. 
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Davis 2.. Co~~arax .  

PEBRSOS, J. This was debt upon a promissory note. The 
defendants relied upon the plea of usury. It was proven that the 
plaintiff, who is a citizen of Georgia, and has been in the habit, 
for many years, of spending his sun~mers in this State at the 
springs, offered to lend one of the defendants $6,000, the interest 
tc be paid annually and satisfactory security to be given. This 
offer was made in Asheville. llfter~vards the plaintiff, having 
returned to Georgia, wrote a letter to the defendant Villiam T.  
Coleman, infornling him that he had not sold his cotton crop, 
as he had expected to hare done. but ~r-ould he able to accommo- 
date him with $3,000. Whereupon the defendant Coleman pro- 
cured a note to be signed by himself and the other defendants, 
carried it to Augusta, Ga., then filled it lip, delivered it to the 

plaintiff, and received from him $3,000. Eicht l,er cent 
(304) is the legal r ~ t e  of interest in the State of Gcorqia. 

The only question was whether the contract nas made 
in this State or in the Slatc of Georgia, there being a difference 
in the rate of interest. The jury, under the instructions of the 
court, returned a verdict for the plaintiff, with 6 per cent inter- 
est. and from the judgment thereon the defendant appealed. 

r e  think it clear that the contract Ivas made and carried 
into effect in the State of Georgia. and must be governed by the 
law of that State. The chaffering or talk about the loan of 
money, which took place in this State, did not amount to a con- 
tract. I f  the plaintiff had refused to lend the money, the defend- 
ants would hare had no canw of action aga in~t  him; nor would 
the plaintiff h a w  had a cause of action against them for failing 
to apply for the money. So, in fact, there u-as no definite con- 
tract made in this State. but a mere preliminary arrnngen~ent, 
having no force ncr effect in legal contrrnplation until consum- 
mated bv the delivery of the note and the receipt of the money, 
all of ~vhich took placo in the State of Georrtia. We. therefore, 
concur in the opinion cf his Honor. that the contract cannot he 
aroidecl upon the pletl of usurp. inasmuch as, althonzh first 
spoken of and mentioned in this State. it mas not, in fact, con- 
summated until the parties met in the State of Georgia; and 
there was no e~idence of any collusion or corrupt agreement to 
evade the law of this State. 

PER  CURIA^. Judgment afirmed. 
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( 3 0 5 )  
MERCEIt F A I S  r. A. 8. EDWARDS ET AL. 

Where o ni t lms for the ~)lnintifl', on be i i~q  examined as  to  a particulnr 
trnnsuetio~~, stated that he had  1)nid n certain sum of nloiley to 
the  lain in tiff', and the witnr~ss' credit nns attncliecl m ~ d  the trmls- 
action inil)eachtu! tor Prauil : H c l d ,  thnt it was conq~etent for the 
plaintift' to sl im t l ~ t  he l~nd entered the payment on his books 
at the time alleged. 

APPEAL from the Superior Court of Lam- of CHEROKEE, a t  
Spring Term, 1890, Calclwell, J., presiding. 

J. Buster for plaintiff. 
J. IV. Woodfin for defendant. 

NASH, J. The only question presented for the consideration 
of this Court is as to the admissibility of testimony. The case 
shows that  the defendant Holcombe had a judgment and execu- 
tion against one Loudermilk. The  execution was levied on the 
horse in  question, claimed by the plaintiff and sold by the d e  
fendant. To prove his title the plaintiff called Loudermilk as a 
witness, who stated that  he had sold or swapped another horse, 
belonging to the plaintiff, for the one in question. The  dif- 
ference in value between the t ~ o  animals mas $30, which he paid 
to the owner of the other horse, and the plaintiff gave him a 
credit on his book for that  amount. The  plaintiff mas a mer- 
chant. The  transaction between the plaintiff and mi tne~s  v a s  
impeached on thc yrnund of fraud. T o  corroborate the 
testimony of J,o~tderniillr the plaintiff offered his hook (306) 
to p r w e  that  he h2d entered the credit, as deposed to. 
There mas a verdict for the defendant, and from the judgment 
thereon the plaintiff appealed. 

We think the court below erred in rejecting the evidence. As 
a general rule, it  is admitted that  2 man cznnot manufacture 
evidence for himself; but the evidence offered here does not 
touch upon it.  For  if the entry mas made a t  the time i t  is 
alleged to have been, i t  was against the interest of the plaintiff, 
ns i t  v a s  an  acknowledgment either of a subsisting debt due to 
Loudermilk or of a discharge from it. The fact offered to be 
proved by the plaintiff m s  not offered in chief, but in reply, to 
support the witness, whose  eraci city Tvas impeached by the oppos- 
ing party, and to rehut the imputation of fraud and of 
consideration, by shc~ving that the credit x7as entered as he had 
stated. The  effect of the evidence, if admitted, was another 
question, for  another tribunal. Tf. instead of entering the 
credit on his book, the plaintiff had givcn the witness a receipt 
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for it: or  a note promising to pay it,  ~ o u l d  i t  not have been 
competent for  him to sustain the credit of the ~ v i t n w  by show- 
ing the one or the other? We think, unquestionably, i t  would. 
I f  so, why is  not the entry in  the book evidence? W e  can see 
no difference in principle in these cases and the one under con- 
sideration, except that, i n  the present case, the evidence of the 
fact mas in  the custody of the plaintiff; i n  the others, i n  that of 
the witness. I n  deciding this question we are bound to pre- 
sume that  the plaintiff was prepared to prove everything neces- 
sary to make the book evidence. Our attention is called to the 
~ingle~ques t ion  as to the admissibility of the entry for the pur- 
pose for which i t  was tendered. We think his Honor erred in 
rejecting it. Eridence which is not proper in  chief may be- 
come so in  reply. Unti l  a witness' testimony is  impeach~d,  the 

party producing him cannot show that  he has stated the 
(307) same facts a t  a previous time. So neither in the case of 

a person who is prosecuted for larceny can the State 
show that  he is a man of bad character, until he has laid a 
foundation for the evidence by attempting to show his good 
character. 

PER CCRIAM. Judgment rerersed, and veni7-e cle novo. 

Cited:  8. v. Oscar, 52 N. C., 306. 

1. Where the subccribing ~ ~ i t n e ~ s  to n deed for lnnd or slaves and the 
mnlrer are (lend, or camlot be procured. whereby it cminot be 
nclruo~rledged by the one nor prored by the other, recoilrse mag 
be 11nd to the coininon-law iilnde of proof. fnr tlic purl)cse of 
re,-istratiou, as for the 1Jurl)ose of innliin,rr the d~ecl eridence a t  
common Iaw generally. 

2. In such a case the party ~ ~ o u l d  he u~ldcr the necessity of giring 
similar evidence of the eseci~tion on the trial. 

3. A mere mark or cross of an illiterate subir.ribinq witness, prima 
fncic. cannot be identified. :nld therefore the inutrumeiit may be 
read upon proof of the hand~rit ing of the party. 

4. Where from the certificnte of the 11robnte of a deed it on17 nppenred 
that the vitness slyore. in zcnrrnl termu, thnt the s ianture  of 
the party nns in his hnnc l~ r - r i t i~~ , r r .  h u t  IIP did not state u p o ~ ~  what 
grounds he formed hic opinion nor 11) n hnt inemis he had ncquired 
a knowledze of the hai~dwriting of the party: Held. that this 
evidence gaTe no authority to grant an order of probate. 

224 



N. C.] AUGUST TERM, 1850. 

5. Where the plea of fully aclministered is found in fxror of the ttd- 
ministrator, and, upon a cciw facins against the heirs, they come 
in and plead that the adniinistrator has  nssets: Held, that upon 
the trial of the issue upon that plea the heirs may give evidence 
of any assets received by the ndniinistrntor, either before or after 
the trial of the oriqin:~l suit. and n]) to the time of the 11len 
pleaded to the scire fuciu.?. 

APPEAL from the Superior Court of Law of McDow- (308) 
ELL, a t  Fall Term, 1849, Ellis, J., presiding. 

This action was commenced in October, 1543, and is trover 
for slaves, which the defendant claims under a bill of sale from 
his father, Jonathan Hampton, the intestate of the plaintiff. 
On the trial of not guilty pleaded, the plaintiff produced as 
witnesses two other sons of the intestate, who executed to the 
plaintiff releases for their respective distributive shares of the 
personal estate and effects of their deceased father, and to whom. 
also, the plaintiff executed several releases for any claim for 
the costs of suit. The defendant still objected to their com- 
petency, upon the following grounds, which they stated on their 
voire dire:  Certain creditors of the intestate instituted actions 
against the plaintiff for debts of the intestate, in which he 
pleaded "fully administered" and no assets, which were fonnd 
for him; and the creditors took verdicts ascertaining their 
demands and signed judgments therefor, according to the stat- 
ute, and then issued writs of fieri fncias against the witnesses 
and tho other heirs, to have execution against the real estate, in 
which the heirs had not yet pleaded, but the same were etill 
pending. Upon the death of their father, lands dcsccnded from 
him to the witnesses, and, after the expiration of two pears 
from his death, the witnesses respectively sold and conreycd 
their shares: the one without and the other with yenera1 wnr- 
ranty. The court was of opinion that upon the collateral issne. 
which the witnesses might have, the questions of fnllv admiri- 
istered and no assets extended onlv to the triith of the adminis- 
trator's plea, when the same was pleaded, and, therefore, that 
the interests of the witnesses could not hc affected hp the result 
of this suit, and they Trere received and permitted to give evi- 
dence that the intestate had the slaves in his p o ~ w s ~ i o n  and 
use and claimed thcm as his own up to his death. n-liich oc- 
curred several w a r s  after the datc of the allcqed bill 
of sale to the defendant, and, also, that di~ring that period (309) 
the defendant did not claim them. 

The defendant then produced his bill of sale, which pnrported 
to be attested by one Edmund Tomberlin as the suhscribinq 
witness, who did not write his name, but made his mark in the 
form of a cross, in the manner usual with illiterate persons; 
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and, having proved that the said Tomberlin was dead, the de- 
fendant moved to give the deed in e~~idence upon the probate 
and registration thereof. The probate was before a judge of 
the Superior Court on 6 July, 1846; and he certified "that Jef- 
ferson S. Hampton, being duly sworn, testified that Edmund 
Tomberlin, the subscribing witness to the within written bill of 
sale, is dead, and that the signature of Jonathan Hampton, 
the grantor therein, is in the proper handwriting of the said 
grantor; and, thereon, i t  was ordered to be registered. Upon 
objection by the plaintiff, the court refused to admit the instru- 
ment in evidence. After a verdict and judgment for the plain- 
tiff, the defendant appealed. 

J .  G. Eynum and iV. W. Woodfin for plaintiff. 
Avery, G. W .  Easter and J .  Baxter for defendant. 

RGFFIN, C. J. The deed to the defendant was, the Court 
thinks, properly exgluded. As creditors and purchasers are not 
parties to the controversy, but only those who are party and 
privy to the instrument, the old cases mould have allowed i t  to 
be proved on the trial, as a conveyance a t  common law, and 
read, without reference to its attestation, probate and registra- 
tion, under the acts of 1784, 1789 and 1792. Cutlar v. Spiller, 
3 N. C., 61; Rhodes v. Holmes, 9 N .  C., 193. But the Court 
does not further consider that point, as it was not raised on the 

trial, and the defendant insisted, on the contrary, that 
(310) he was entitled, under the statute, to read the deed on 

the probate and registration appearing on it, without 
further proof of its execution. Rev. St., ch. 37, sec. 21. But 
that depends upon the question whether them has been that due 
probate and registration which the act meant, and the Court is 
of opinion there has not. The case that occurred is not ex- 
pressly prorided for in the act. But there i~ no hesitation in 
holding that a deed for land and slaves mould not be avoided 
by the accidental circumstance of the death of the subscribing 
witness and of the maker, wherebv i t  could not be registered 
upon proof bv the one or acknowledgment by the other. I n  
such a case, we hold that recourse map be had to the common- 
lam mode of proof for the purpose of registration, as for the 
purpose of making the deed evidence at  conlmon law qenerallg. 
But it ~ o u l d  follow that, in such cases, the party mould be under 
the necessity of g i ~ i n g  similar evidence of the execution on the 
trial, since it is clear that the provision of the act which dis- 
penses with the subscribing witness upon the trial, and admits 
the deed on its probate and registration, supposes the probate 
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and registration, thus received, to have been upon the evidence 
of that witness or the acknowledgment of the party, or in some 
other way specified by the statute. I n  the present case no snch 
proof was offered on the trial, nor, in the opinion of the Court, 
was proper and sufficient evidence given to authorize the order 
for registration. Iiorton v. IJagley, 8 N .  C., 48, shows that 
point to be open, when the instrument is offered to support a 
title and the defect of the evidence appears in the probate itself. 
The Court does not concur in  one of the objections taken to the 
probate by the counsel for the plaintiff, that there ought to have 
been proof of the mark being in the hand of the witness, or, a t  
the least, affirmative evidence that the defendant endeavored 
and failed to get proof to the mark as being that of the 
witness; for, although in some very extraordinary in- (311) 
stances the mark of an illiterate person may become so 
well known as to be susceptible of proof, like handwriting, yet, 
generally, a mark, a mere cross, cannot be identified, and, there- 
fore, prima facie, i t  stands per sa upon the same reason with 
the case in which the party, after due inquiry, has been unable 
to prove the signature of the person who, upon the face of the 
instrument, appears to have written his name as subscribing 
witness-in which case the instrument may be read upon proof 
of the handwriting of the party. McKincler I ) .  Littlejohn, 23 
N .  C., GG; Jones v. Blount, 2 N .  C., 238. But the other objec- 
tion, that the proof of the grantor's handwriting was defective, 
and so did not authorize the order for registration, the Court 
deems well founded. Tlic xitness deposed in qeneral terms that 
the signature of Jonathan Rampton was in the handwriting of 
that person; but hc did not state upon what grounds he formed 
his opinion nor by what means he had acquired a lmomledge of 
the handwriting of the party; and consequently i t  does not 
appear that his means of information mere snch as to render 
his opinion admissible. Pope v. Asli-ew. 23 N.  C., 1 7 ;  ,Tacl:son 
v. Wokdron, 13 Wend., 175. Upon the other point, as to the 
competency of the sons of the intestate, the o p i ~ i o n  of the Court 
differs from that of his Honor. I t  is true, the crcditor. who 
sued the administrator. could not in any proceedinq of his own, 
directly against the administrator, eithcr in lam or in equitv, 
reach personal assets subsequently received by the administra- 
tor. Miller  v. Spencer., 6 N.  C., 281; Martin.  I ? .  T?Tnrdin,q. 38 
N. C., 603. But t h ~ t  arises from the forms of the pleadings 
and j u d p e n t ,  and the conc!usiveness belonginq to the adjudi- 
cation of all tribunals upon matters within their jurisdiction, 
when the same matters come up a second time between the same 
parties. But the same operation is not given to a judgment 
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against third perFons generallv; and the statute enacts 
(312) in the particular case of creditor. executor arid heir, that  

execution map go against the estate of the heir upon a 
judgment in a suit against the executor, provided the esecutor 
has fully administered or ha th  not personal assets; and i t  enacts 
further that  a t  the election of the heir, a finding in the first suit 
of fullv administered and want of assets shall not bind the heir 
nor even the creditor, and enables the heir, on the scire fnrins  
of the creditor, to take a new issue upon the question of asqets 
~ i t h  the executor, v h o  is kept i n  court for  that  purpose. That  
is a collateral issue, and thc creditor stands by, amaiting the 
result, for  the sake of the right of the other parties, as between 
thenisehes; for  the law supposes the creditor is to be paid, a t  
all erents, by the one side or the other, whichever has the estate 
of tho debtor that is then chargeable; and to that end, if the 
issue be found against the executor, it eires the creditor execu- 
tion cle bonis testatoris e t  de  bonis prop,iis.  It is apparent tha t  
through the r i ~ h t s  of tho heir the creditor may thus ha re  satis- 
faction from the personal estate or the executor, when, of him- 
self, he could not get a t  either. Although those provisions of 
the l a ~ v  were, doubtless, des iqed  chiefly, if not entirely, for  the 
protection of the heir, yet the creditor also derives, incidentally, 
a benefit from  then^. That  benefit and protection are neces- 
sarily coextensive; and as f a r  as the heir can s l io~ i~  assets i n  the 
hands of the executor, the creditor is turned orer to him and 
the land of the heir is, pro tanto,  exonerated. That  x a s  ad- 
mitted in  the argument to be true in respect to such personal 
assets as the heir may s h o ~  the esecutor to have been liable for 
a t  the time the exccntor pleaded orieinallv; making the  issue 
between the heir and the executor relate back to thnt between 
the creditor and the executor. Bnt,  as the Court concei~yes, that  
limits the issue too straitly, and is opposed to both thc ~ r o r d s  

and the reason of the Ian-. As the heir has no interest 
(313) in  the question of assets, save only to protect his onm in- 

heritance, i t  is to be presumed from his tendering an  
issue, that  he has real assets, and therefore that  the creditor 
n-ill obtain satisfaction, a t  least, to some extent. I f .  then. the 
collateral issue relates to the executor's plea. the consequence 
would be that  the heir's land might be sold under the judrrment, 
vhi le  the executor had ample assets, receired, indeed, after he 
had pleaded or after judgment in the action aqainst him. That ,  
unquestionablv, is contrarv to the policr of the law, and, n-e 
think, the construction of the statute. The  lam does not mean 
the land of the heir to be taken upon judgment on a scire fncias, 
if there be personal awets ~ ~ i t h  vhich  the debt oupht to be dis- 
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charged, at  time payruent is demanded of the heir; for the very 
purpose is to save the land of the heir, and it ought to be done, 
if practicable, and without reference to the ability or inability 
of the executor to pay the debt a t  any previous period, provided 
he then have the means. If the heir and the next of kin or 
legatee entitled to the personalty be the same person, the law 
could never intend that the executor, upon a technical rule of 
pleading affecting him and the creditor, should be enabled to 
11 ithhold the personal estate belonging to this person as next of 
kin and thereby deprive him of his inheritance. I f ,  on the con- 
trary, different persons fill those characters, i t  is manifestly 
unjust that the property of one should be taken to pay the debt 
of the other; and that, too, when it may be conveniently ascer- 
tained, in a pending proceeding, out of which property of the 
two it ought to be paid. I t  is true, indeed, that this inquiry 
cannot be brought down to the day of trial, but, by the forms 
of jndicial proceedings, is stopped by the tender of the issue by 
the heir. Up to that time, however, the purposes of the law 
require that the heir shall be allowed to call the executor to 
account. Hence the statute is, not only that "the heir shall be 
a t  liberty to contest the truth of the finding of the issue 
in favor of thc c~xecntor," but he may thus (dontest its (314) 
truth by a "plcn that the executor Lath sufficient assets, 
or lmth wasted the same." I t  was, therefore, erroneous to sup- 
pose that the issue is as to the truth of the administrator's plea 
that he then had no assets. I n  reality, however, that distinc- 
tion is not material to the question of the competency of the 
heir as a witness for his ancestor's administrator, in a suit for 
property alleged to belong to the intestate; for, unquestionably, 
the heir would be entitled to satisfaction out of the personalty, 
no matter when received, for money raised by legal process out 
of his land, although the creditor to whom thc money was paid 
had lost his remedy against the executor. However i t  may be 
between the creditor and the personal estate, that estate must 
certainly exonerate the real estate or reimburse to it all sums 
which i t  was compelled to pay to creditors, and it is a common 
equity to give relief in such cases. Therefore. although the 
witness might not be able to charge the administrator upon a 
collateral issue with these slaves, as they have never been in his 
possession, and he has, hitherto, been unable to recover them, 
yet, if he should hereafter do so, they can insist on the return 
thereout of the money rnised out of their land or paid by them 
in respect of it, and, therefore, it is not competent to them to 
give evidence that the property was in their ancestor. The re- 
leases qiven by them make no difference, as they give up only 
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their distributive shares as next of kin, and their right, which 
we have been considering, is as heirs at law, and distinct from 
the other. Neither is their liability or recourse ever affected 
by their sales of the land, for the statute makes then1 answer- 
able for debts, as the land itself would have been, 10 the value 
of it, and without any regard to the sale being mith or ~ i t h o u t  
warranty. 

PER CURIAX. Judgment reversed, and re,lire d e  noz-o. 

Cited: S.  c., 35 N. C., 436; Tooley c. Lucas, 48 S. C., 310; 
Latham v. Bowen, 52 N .  C., 341; Leathemood v. Boyd, 60 N. 
C., 125; Starke v. Etheridge, 71 N .  C., 245; Rollins 21. Ilenry, 
78 S. C.,  349: Toclrl 1 % .  Outluzc, i 9  N. C., 937; Illiller c. Hahn, 
84 N.  C., 227: Black v. Justice, 86 N. C., 509; Love e. IIarhin, 
87 N.  C., 253; Davis v. Higgins, 91 N.  C.. 386; Howell c. Rny, 
92 N. C., 511, 12, 14;  Southerland v. Hunter, 93 h'. C., 312; 
Simpson v. Simpson, ib., 374; Speer v. James, 94 N .  C., 423; 
Anderson v. Logan, 99 N.  C., 475, 6 ;  Duke c.  ~Vnrkham, 105 
N. C., 138 ; Qzcinnerl~j v. Quinnerly, 114 N .  C., 147; Bright v. 
Marcom, 121 N .  C., 87. 

(313) 

JOHN C'. WATTERS AKD WIFE v. GEORGE W. SJIOOT 

1. Whew a man h a s  charged a woman with incontinence with a par- 
ticular individual, he cannot, on the trial of an action for this 
slander, go into elidence to show that she wns incontinent with 
other persons. 

2. The declarations of the husband, who is necessarily a party to the 
suit for slander of his wife, :ire admissible in witlence to show 
her guilt. 

-IPPEAL from the Superior Court of Law of ~ I T . K E . ,  at Fall 
Term, 1849, Caldzwll, J., presiding. 

Eoyden for plaintiffs. 
H. C. Jones for defendant. 

PEARSOX, J. This n-as a case for slanderous words spoken of 
the plaintiff, Mrs. TVatters. 

The words charged the plaintiff mith criminal intercourse 
vi th  one Nelson Hayqins. I n  support of his plea of justifica- 
tion the defendant offered no proof in reference to Haggins, but 
offered to prove that Mrs. Watters had had criminal intercourse 
n-ith other men. and the plaintiff, her husband, had on several 
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occasions said she was guilty of such intercourse with men other 
than Haggins. This testimony was objected to, but was re- 
ceived. There was a verdict for the defendant, and from the 
judgment thereon the plaintiffs appealed. 

The question is, Where the words make a charge of incon- 
tinence with a particular individual, can the plea of justifica- 
tion be sunuorted bv nroof of criminal intercourse with other 
men? or n&t the de'fehdant make good his plea by proof 
of such intercourse with the individual named? A (316) 
charge that the plaintiff stole the hog of A is not sup- 
ported by proring that he stole the hog of B. When the charge 
is general, as that the plaintiff is guilty of larceny or of coun- 
terfeiting, the plea sets out some particular act of larceny or of 
counterfeiting, so as to make the issue certain; and in this case 
the defendant has the advantage of being able to put his defense 
upon any particular act of the kind which he thinks he can 
prove. But when the charge is particular,  and the defendant, 
at the time he speaks the words, selects a specified offense, he is 
bound by it, and his plea must rest on that particular matter. 
This is obriously right, because, having, for the sake of giving 
point and force to his charge, gone into particulars, and having 
had the adrantage of thereby making his accusation the more 
plausible, he has no right to complain that he is not allowed to 
make a departure, and run over the plaintiff's whole life to see 
"if there be no shame in it." This is a well-settled distinction 
in slander, and we see no reason to find fault with it. 

The statute which gives the present action provides that i t  
shall be prosecuted "under the same rules and regulations as 
have been heretofore observed in the trials of actions of slan- 
der"; and we are not at liberty, if we were so disposed, to give 
defendants in this action any greater latitude than they are en- 
titled to in the common-law action. 

Our attention was called, in the argument, to Snow v. W i c k e r ,  
31 N .  C.. 346. There is nothing in that case opposed to our 
present decision. There the charge was general. The defend- 
ant had selected no individual with whom he had connected the 
plaintiff, and the substance of that case is that conception and 
delivery did not make a part of the charge, and for that 
reason need not be proren. I t  was enough for the de- (317) 
fendant, by his plea, to aver that the plaintiff had had 
criminal intercourse with the witness. But here the charge is 
particular. The defendant, at the time he spoke the words, 
selected Nelson Haggins as the man, and he cannot be allowed 
in his plea to shift his ground. 

The declarations of the husband ought also to have been re- 
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~ecicd ,  b v a ~ s e  lie did not allude to Haggins. TVe do not concur 
in t l ~ c  other reason suggested, that his n i f e  ought not to be 
affccted by his declarations. H e  is n party of record, is bound 
for t h r ~  cmts. entitled to the recolery, and could not be exam- 
ined as a nitness. 'L'lie influence that  such declaratiom ought 
to  ha^ e i i  for thc jury. 

P ~ R  ( ? ~ R I A \ I .  cTudgnient reversed, and wni ic  d e  noro .  

JIBRIA C'. E'EATHEE:STOS v. WIL1,IAM FEATHERSTOX. 

Where there is :I contr:lct for the sale of a 5 1 : ~ ~  e, and the question was 
~ h t ~ t h e r  it was the intention o f  the 1)nrties that the contract 
\\.;is to be considered executed or 011l;r- esecutory, the court can- 
not decide that question, but iuust 1r:tve it to the jury. 

APPEAL, froin the Superior Court of Lam of IIEX~IERSOX, at 
Spring Term, 1850, Caldwrl l ,  J., presiding. 

This is a suit in trorer  to recover the value of a liegro boy 
named John.  The plaintiff relied on the deposition of one Haw- 

kins to show title. I t  is in the following words: "That 
(318) in July,  1844, he (Robert Hawkins) mas in Hesiderson 

County, N. C., about dividing the propcrty of Berryman 
Featherston, deceased, and the said 31. C. Featherston and Wil- 
liam Featherston mere both there, and a division of the negroes 
took place, and in the said division a riegro boy nailled John,  
aged about three years, fell in a lot to William Fcatherston, 
afier which the said f i l l i a n i  Featlierston traded hi111 to M. C. 
Featherston for $200, it being the anlount that the .,aid boy was 
valued a t  to the said Willialn Featherston. Thc  trade took 
place on Saturday, some time ill July,  1844, and he saw M. C. 
Featherston pay William Featherstori between $15 wnd $20 in 
silrer, and the said 31. C. Feathcrston offered to g i ~  e her note for 
the balance due and demanded a bill of sale, and thev agreed to 
draw the writings on the Xondag follow in^, and tlie trade 
being made and assented to bp the parties, Willialii Fcatherston 
delivered the said neqro boy John to 35. C'. Feathcrston, with 
that understandislg. that they would draw the ~vrirings on tlic 
Monday following." The plaintiff lived with lirr mother and 
owned other slaves, and her mother owned the  noth her of J o h n ;  
and it was a matter of contest on the trial, in whose posseqsion 
Johil was. u p  to tlie time whcn the defendant in aonie way got 
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possession of him, some two gears after the trade. I t  did not 
appear that any bill of sale had ever been executed, but there 
was evidence which tended to show that a note had been executed 
by the plaintift' to the defendant for some purpose. A witness 
testified that 21c knew of no dealings between the parties. It 
was insisted for the defendant that, supposing Hawkins' testi- 
mony to be true, it was an executory contract, and no title passed. 
The court was of opinion that it was an executed con- 
tract, according to the said Hawkins' testimony, and that (319) 
a title to the boy John passed to the plaintiff, and so 
charged the jury. A verdict was rendered for the plaintiff, 
and from the judgment thereon the defendant appealed. 

( Jn i the~  for plaintiff. 
S. W. Woodf in and Bnster for defendant. 

XASH, J. When his Honor, the presiding judge, pronounced 
his opinion in this case he entirely overlooked Henry v. Pnfricli, 
18 N.  C., 358, and Caldwell v. Smith, 20 N. C., 193, or drew a 
distinction in principle between them and the present case which 
the facts do not warrant. I n  the first case, the defendant sold 
to the plaintiff a negro; the price was agreed upon and the boy 
delivered. The value was to be paid in a bond, which the plain- 
tiff then held upon the defendant. The bond not being present, 
it was agreed that, in a few days, the defendant would call at 
the plaintiff's house, execute a bill of sale and receive the bond. 
The plaintiff took the boy home with him. The contcst between 
the parties there, as here, mas whether the contract mas an exe- 
cuted or executory one, to be completed by the executing of the 
bill of sale by the defendant and the delivery of the bond by the 
plaintiff. The court decided that it was a question of fact for 
the jury as to the intention of the parties, and not one of law. 
The court could not decide upon the intent. This case governs 
the one before us;  the only fact differing the latter is that, at 
the time, a small part of the purchase money was paid by 
the plaintiff. This, we think, niakes no material differ- (320) 
ence between the cases, in principle. Property in slaves 
can be passed in two ways: either by sale and delircrp or by 
deed. Here the parties. at the time the terms of tlie contract 
were agreed on, agreed that tlir note for the balance of the pur- 
chase money and the hill of salc were to be executed and deliv- 
wed at a subsequent day. Was tlie boy John, then, delirered at 
the tinic a5 thr property of the plaintiff, under tllc p r o 1  con- 
tract, and thc bill of sale to be given as further assurance or 
evidence of title? Tf so, the contract was complete. If the boy 
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was pu t  into her  possession, but not  a s  her  property, un t i l  a bill 
of sale was executed a n d  a bond o r  note f o r  t h e  residue of t h e  
purchase money was  delivered, a n d  i t  was t h e  understanding of 
the  part ies  tha t  t h e  tit le should not be changed un t i l  those things 
were done, then the  contract was not completed by  t h e  delivery 
of J o h n  a n d  the  payment of a par t  of t h e  purchase money. 
Which  was the  intention of the  parties was a question of fact  
f o r  t h e  j u r y  to  ascertain. W e  th ink  his  H o n o r  erred, not  i n  
the  conclusion which he  drew frorn the  facts-upon t h a t  we have 
no r ight  to express a n  opinion-but tha t  he  assumed t h e  juris- 
diction of t h e  ju ry  i n  drawing a n y  conclusion a s  a mat te r  of 
law. 

PER CERIAM. Judgment  reversed, a n d  venire de not-o. 

DEK ON DEMISE OF JOSEPH BROOKS ET AIL v. BENJAMIN 
RATCLIFF. 

1. Where the land of a debtor has been sold by esecution and a n  
action is brought against him to recover possession, he has no 
right to object that  the sheriff has not made the deed to the 
purchasers at  the execution sale, since the sheriff may convey to 
an assignee, whether he be an assignee by law or by contract. 

2. In  cases of verdicts subject to the opinion of the court, all the 
points on which r i t h ~ r  party means to insist ought to be reserved, 
for all points not reserved are  taken to be given up. If one of 
the parties cannot have inserted a question on which the presiding 
judge inclines against him, he ought not to consent to  a verdict, 
but per~mptorily claiin that  an opinion shall then be given to a 
jury, as  he has a right to do. 

3. Where an action was brought in the name of Jnines Brooks, mil- 
liain E. Colton and William E. Churchill. partners trading under 
the name and firm of "Broolcs. Colton ti Co.." and the judgment 
was in the name of Brooks. Colton & C'o. : Hcld ,  that this mas 
a rariance, for which the judgment miaht have been reversed a t  
common Iaw, but the error was cured by our statute of amend- 
ments. Rev. St., ch. 3, sec. .i. 

4. A 1)urchaser of land a t  an execution sale gets a qood title, although 
the sale was made on a Tuesday or Wednesday of the week, on 
the Jlondar of which the writ ~ v a s  returnable. bnt was not re- 
turned. 

5.  9 deed. after reciting a sale of land by execution. proceeds thus: 
"In consideration, etc., the &id P. R.. sheriff, etc., doth hereby 
bargain, sell, alien, enfeoff, convey and confirm xith the said 
James T. Broolcs, etc., their heirs and assigns. etc., to have and 
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hold the same to the said, etc., their heirs and assiqns": H c l d ,  
that the use of the word with dors not affect the sense or opt~: i -  
tion of the instrument; as, upon the contest, it is evident between 
or with whoni the contract is, and hi and to whom the estate is 
conreyed. 

APPEAL froni the Superior Court of Law of BUKCOAIBE, at 
Special Term, in February, 1850, Calclwell, J., presiding. 

The lessors of the plaintiff set up a title by virtue of a (322) 
sheriff's sale under a judgment and execution against the 
defendant, Ratcliff. By the transcript of the record it appeared 
that the action was debt by James S. Brooks, William E. Colton 
and William E.  Churchill, partners trading under the name and 
firm of "Brooks, Colton & Co.," upon a bond given by the de- 
fendant to "Brooks, Colton & Co.," and that a fieri facias was 
issued thereon, running also in the name of "Brooks, Colton & 
Co.," by virtue of which the sale was made under which the 
plaintiff claims. For that variance or defect the counsel for the 
defendant insisted he was entitled to a verdict; but the court 
held otherwise. The plaintiff then gave in evidence the return 
of the sheriff on the execution, that on 4 October, 1843, he sold 
the premises to the plaintiffs in the said execution, and also a 
deed from the sheriff, dated 18 September, 1846, to James S. 
Brooks, William E. Churchill and William M. Colton and Eli 
Colton, in which is recited the levy of the execution and the 
sale of the premises to James S. Brooks, William E.  Colton and 
William E. Churchill, copartners under the firm of Brooks, 
Colton 85 CO., and that, afterwards, the said William E.  Colton 
died and left surviving him the said William M. Colton and Eli  
Colton, who were the only children and heirs at law of the said 
William E.  Colton, deceased; and then the premises are con- 
veyed therein to the said four persons, James S. Brooks, Wil- 
liam E.  Churchill and William M. Colton and Eli  Colton in 
fee. After those recitals and stating the price bid and the pay- 
ment thereof, the deed proceeds thus: "In consideration, etc., 
the said P. R., sheriff, etc., doth hereby bargain and sell, alien, 
enfeoff, conrey and confirni with the said James S. Brooks, etc., 
their heirs and assigns, all, etc., to have and to hold the same to 
the said, etc., their heirs and assigns." By reason of an alleged 
defect in the deed in using the word "with" instead of ('to" in 
the conve-jkg part, the counsel for the defendant insisted 
that it did not pass the title to the lessors of the plaintiff. (323) 
Rut the court held to the contrary. The defendant then 
called as a witness the sheriff who made the sale; and he deposed 
that he did not sell on the first Monday of October, 1843 (which 
was the return day of the execution), but that, at the request of 
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the defendant, he postponed the sale from Monday until'Tues- 
day, and again from Tuesday to Wednesday of that meek, and 
that on this last day the sale mas made. The counsel for the 
defendant thereupon insisted that if that testimony was true, 
the said sale mas void: but the court held that it was. nererthe- 
less, valid. The counsel for the defendant thereupon excepted 
to the opinions of the court upon those several points. The 
counsel for the defendant then insisted that, forasn~uch as there 
was no evidence, besides the recitals in the sheriff's deed, that 
William E. Colton had died or that William M. Colton and Eli 
Colton were his heirs, the plaintiff could not recover. 

The court gave no opinion thereon to the jury, but, by the 
request of the counsel in rhe cause, the point was reserved; and 
thereupon a verdict was taken for the plaintiff, subject to be set 
aside and a nonsuit entered if the court should be of opinion on 
that point for the defendant; otherwise, judgment lo be en- 
tered on the verdict. Afterwards the court set the verdict aside 
arid ordered a nonsuit, and the plaintiff appealed, and then the 
defendant appealed also. 

A\'. W. Woodfin and J.  G. B?ynun~ for plaintiff. 
.I. Raxter and Gaithey for defendant. 

KUFFIN, C. J. Upon the point reserved the case of Teste~man 
v. Poe, 19 N .  C., 103, and those referred to in it are direct au- 
thorities against the judgment. The sheriff may rightfully con- 

vey to the assignee of the purchaser, and it is not mate- 
(324) rial whether he be assignee by contract or by law. But, 

in truth. that is a matter with which the debtor in the 
execution has no concern, it being altogether between the sheriff, 
the bidder and the alleged assignee. I n  this case, indeed, the 
acquiescence by the sheriff and two of the partnership which 
purchased the land, jointly, with two persons purporting to 
clain~ as the children and heirs of the other partner, furnishes 
a presumption of the existence of those facts, since, otherwise, 
it would be against the interest of the supposed survivors thus 
to take the deed. Rnt our opinion does not go on that ground 
alone, nor even chiefly. I t  proceeds on the broader one, that 
the objection is not one which the defendant has a right to raise. 
Tt was, therefore, erroneous to set aside the verdict, and there 
ought to have been judgment on it for the plaintiff, according 
to the agreement of the rounscl. Consequently, that judgment 
must now be given here. 

I t  will be thus perceived that the defendant has precluded 
himself from taking advantage of any error which might have 
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been committed in ruling the other points against him. For, 
although a plaintiff may, doubtless, appeal from a judgment 
for him, if it be, for example, for less than he was entitled to, 
yet we do not see how a defendant can bring a writ of error or 
appeal upon a judgment in his favor, since it is of no conse- 
quence to him upon what ground he is discharged. I n  cases, 
therefore, of verdicts subject to the opinion of the court, all the 
points on which the party means to insist ought to be reserved. 
I f  one of the parties cannot have that done in respect to a ques- 
tion on which the presiding judge inclines against him, he ought 
not to consent to such a verdict, but peremptorily claim that an 
opinion shall then be given to the jury, as he has a riqht to do. 
By consenting that the judgment shall depend on this or that 
particular question, all others are necessarily taken to be 
given up. These observations are made to prevent an (325) 
oversight of the kind in future; for it so happens that in 
the present case the opinion of this Court concurs on each point 
with that given a p i n s t  the defendant in the Superior Court, 
and therefore hc suffers no prejudice from the manner in which 
the case was brought un. 

u 1 

There is no variance between the jndqment and execution, 
both being in the name of the firm of "Grooks, Colton S: Co." 
There is no doubt such error in thc judqnent would have been 
cause for reversing it at comnlon lam. But the statute of amend- 
ment cures it by the provision that no judgment shall be re- 
versed for any niistalre in the name of any party or person when 
the correct name has been once rightly alleged in any of the 
pleadings or proceedings. Rev. St., eh. 3, sec. 35. Wall  1 . .  Ja.i- 
rott, 25 R. C., 42. If the judqment could not be reversed, the 
execution which confornls to it must, of course, be supp?rted. 
It is said, indeed, that there was no judgment rendered in the 
action of debt. But JTe must hold to the contrary. First, that 
objection was  not taken on the trial. I f  it had been, it would 
have been nntenablc, as TT-e hare had nlnlly cases in which it  as 
held that althouph the judg~~lent be not formally entered, yet 
that, upon a verdict mhich, connected with the pleadings, au- 
thorized a judgment, one shall bc intended and the minutes be 
taken for the judgment, if R formal entry could be made up 
from them. llrcwzard v. Etheridge, 1.5 N.  C., 295. Gibson v. 
Paptee, 19 N. C., 530. The courts, being aware of the indulg- 
ence which co~msel and attorneys extend to each other upon 
these parts of their duty, artJ obliged to admit such inducements 
in support of rights derived under judicial proceedings. 

The act, which requires sales to be made at  the courthouse on 
the same Monday of each month on which the court of the 
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county sits, expressly authorizes the sheriff to postpone 
(326) the sale from day to day for any of the reasons men- 

tioned in  the ac t ;  and it has been held that in respect to 
the postponement of the sale the act is directory, and, therefore, 
that the purchaser is not bound to see that  the officer complied 
~vit l l  his du:y in that respect, any  more than in duly advertising, 
or selling all the personalty before offering the land. Hence a 
purchaser on Tuesday or Vednesday gets a good title; and i t  is 
settled that  he does so, although his purchase be on those days 
of the week on the Xonday of which the writ was returnable, 
but was not returned. Pope  c. B ~ a d l e y ,  10 N. C., 1 6 ;  Laliier a. 
S tone ,  6 S.  C.,  229 ; Xordeca i  v. Spe igh t ,  14 S. C., 428. 

Cpon the remaining point, as  to the effect of the use of the 
word "with," in the conveying clause of the deed, the Court is 
of opinion that  it is an  inaccuracy r h i c h  does not affect the 
sense o r  operation of the instrument, as upon the context it is 
evident between ~ho111 or with whom the contract is, and by 
and to ~vhoni the estate is conveyed. On the n~hole case, there- 
fore, the judgment must be reaersed; and the Court, proceeding 
to gi-ve such judgment as the Superior Court ought to have 
given, the verdict must be reinstated and judgment rendered 
thereon for the plaintiff, in conformity to the agreement be- 
tween the parties. 

PER CTRIAJI. Judgment reversed and judgment for the plain- 
tiff. 

Ci ted:  Carson v. S m a r t ,  34 N. C., 871; Cobh v. I I ines ,  44 
h'. C., 347 ; Tt'oodley v. Gilliam, 67 X. C.. 239 ; H o l n ~ e s  a. ;liar- 
shall, 7 2  N. C., 40;  X a ? ~ n a r c l  v. X o o w ,  76 E. C., 164; X a y e r s  
r .  C n r f e r ,  87 N .  C., 148. 

Drm ox DEMISE OF JAMES GIRSOS v. FREDEKIC WALKER. 

I. .I man, being bound to maintain and sul~port his father, coliwged a 
tract of land to hiq brother in tr:l?r to perform the conditions of 
that bond in the first pl:lce. a n d  the11 out of the l~roceeds of the 
land to pag the other creditor? of the nlalirr of the deed. In the 
deed \\-as conlaincd the followinr: clause : "The manner of wecut- 
ing the deed, as to the support of my father," is left to the dis- 
cretion of the llialrer of the deed: Held, that this did not make 
the d e d ,  on its facc, fraudulent in Ian-, for it reserved to the 
maker no control orcr the fund, but only ihe manner in which 
the father should be supported. 

2. The fact that the debt to the father  as ~rospectire. as well as 
immediate, does not make it illegal to give it the lreference. 
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APPEAL from the Superior Court of Law of ROWAN, at Fall 
Term, 1849, Caldwell, J., presiding. 

II. C'. Jones for plaintiff. 
Boyden for defendant. 

NASH, J. I n  1825 William Gibson, James Gibson, Hugh 
Gibson and John Gibson executed to their father, Joseph Gib- 
son, a written obligation in  the pcnalty of $500 each. The 
condition set forth that the parties are "the sons and heirs of 
Joseph Gibson," and having received, and expecting to receive, 
titles to the whole of the land of said Joseph, bind themselves 
to discharge all the debts of their father, then due or to be after- 
wards contracted, and to maintain him during his natural life, 
and to bury him decently. I n  1841 John Gibson conveyed to 
his brother James, the lessor of the plaintiff, and who was one 
of the parties to the contract of 1825, the tract of land in dis- 
pute, subject to the following condition and proviso : "The con- 
dition of the above obligation is such that, whereas the said 
John Gibson is bound by bond in the sum of $500, dated 
29 April, 1825, together with William Gibson, James (328) 
Gibson and Hugh Gibson, in a like sum for the support 
of Joseph Gibson, their father, during his lifetime : Now, there- 
fore, the condition of this deed is that the said James Gibson 
shall well and truly do and perform the covenants and contracts 
contained in the said bond, by maintaining and supporting the 
said Joseph during his life, and by burying him in a decent 
manner, etc., and, also, that the said James shall out of the pro- 
ceeds, etc., pay certain debts therein enumerated.'' The deed 
then provides, but i t  is understood and agreed, "that the support 
and maintenance of my father is to have the preference of all 
other of these claims. After this is performed, the debts of 
these other creditors are to be paid by the sale of said land in 
such manner as will make the said land bring the most money. 
The manner of executing the deed, as to the support of my 
father, is left to his (said John's) option and discretion. The 
surplus, after the above trusts are performed, is subject to my 
order." At the time the deed of trust was executed John Gib- 
son, the grantor, was indebted, was sued and judgment obtained, 
and a fi. f a .  issued, and was levied on the land in dispute, and, 
at  the sale, the defendant became the purchaser, and this action 
is brought by the trustee to recover the possession. His Honor, 
the presiding judge, ruled that the deed of trust, upon its face, 
was fraudulent and void as against then existing creditors of 
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John Gibson, and that, therefore, the plaintiff could not recover 
in this action. The plaintiff then submitted to a nonsuit and 
appealed. 

We are not informed unon what nrovision in the deed his 
Honor's opinion rested. 1i is necessAry, therefore, to examine 
i t  in all its parts. Does the first provision for the support of 

Joseph Gibson, the father, make i t  so? John Gibson 
(329) was indebted to his father in the sum of $500 for his 

maintenance; his father was, therefore, a creditor, and 
it was as much the intention of the deed of John, in conveying 
his land, to secure that debt as any other; nor does the fact of 
his giving that debt the preference over the other debts, and 
post~oning them until its discharge, render the deed, in law, 
fraudulent. So far, the deed of trust presents the ordinary case 
of a debtor making an assignment of property for the payment 
of his debts, and classifying the claims or designating the order 
in which they are to be paid. This is not illegal. Noore v. 
Collins, 14 N. C., 126; Hafner v. Erwin, 23 N. C. ,  490. The 
debt to the father existed from 1825, and is, by the maker of the 
trust, placed in the first class. Does the fact that the debt to 
the father is prospective as well as immediate make it illegal to 
give it the preference? Surely not. A man may secure a 
future or contingent debt as well as a present one. Take this 
case: A man, considerably in debt, procures a note to be dis- 
counted in bank with a view to pay his creditors; in order to 
procure sureties, he is required to mortgage real estate to secure 
them; now, whether he mill ever pay that debt or his sureties 
be called on to pay it, is contingent, and depends ~1,011 the fact 
of his failure to pay the necessary installments. This contin- 
gency, however, cannot make the security void in lam. But. 
again, a man who owes debts purchases a tract of land, and 
gives to the vendor a lien upon i t  for the purchase money, either 
bv mortgage or trust; this does not make the latter roid in lam. 
The maker of the trust or mortgagor does nothing the law con- 
demns. This feature in the deed of trust did not make it, in 
law, fraudulent. Cannon v. Peebles, 24 N .  C., 449. Our atten- 
tion in the argument was drawn to the last clausc but one in 

the deed of trust, to wit, " t h ~  mnnnw of execi~ting the 
(330) deed as to the support of my father is left to his (said 

John's) option and discretion." This reserres to John 
no control whatever over the fund conx-eyed, but only the man- 
ner in which t h ~  father shall be supported. Several persons 
were so bound. and the maker of the trust intended not to leave 
that to the arbitrary control of the trustee, but, as to the manner 
of the support, to reserve it, to be arranged between him and 
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his brothers, as that he should board with the one or the other, 
and that his contribution should be in money or specific articles. 
I t  is true that when the maker of a deed of trust to secure his 
creditors reserves to himself the power of revoking it, and de- 
claring other trusts, whereby an interest or benefit may accrue 
to himself, the conveyance is fraudulent and void; but this is 
not such a case. The last clause is, "the surplus after paying 
all the debts is to be returned to the maker." This provision is 
only putting in words what equity would declare, to wit, a result- 
ing trust for the maker after the debts are all paid. The deed 
of trust is not, upon its face, fraudulent; but i t  was a proper 
matter of inquiry for the jury to say whether i t  was the inten- 
tion of the maker of i t  to defraud his creditors or ally creditor 
in the collection of these debts, contrary to the prorisions of the 
act of the General Assembly. 

PER CURIAM. Jud,gment reversed, and veniw de novo. 

Cited: ilfcCanless v. Flinchurn, 89 N. C., 375: Rlalock z.. 
X f g .  PO., 130 K. C., 107. 

I. Where n note or bond i i  : ~ s s i ~ n ~ r l  a f ter  i t  is due, the  assiqnee holds 
i t  subject to a11 t h e  set-offs and payments to  n hich i t  n-as subject 
in the hnnds of the payee. 

2. Othern-ise. when the note or bond is ns?iqned hefore i t  is  due. unless 
t he  pnyilients are indorsed on the  i n s t r u ~ l e n t .  

APPEAL from the Superior Co~lrt  of Law of IREDELL, at Fall 
Term, 1849, Caldz~d l ,  J., presiding. 

The defendant Beggarly gave to Isham Gaither his bond for 
$173.50, dated 19 February, 1847, and payable at  tneiw months. 
On 29 July, 1847, Gaither deposited the bond x~i th  the plain- 
tiff, and they executed an agreement in writii~q that it vas  so 
deposited '(to make the said Turner safe for the :mount said 
Gaither is dae him, and also aq his surety in all c m ~ s ;  and 
xvhene~er said Gaither shall pay said Turner and releace him 
as the surety of said Gaither, the abore bond is to be wid Gai- 
ther's, and. otherwise, to be the said Turner's." On 1 October, 
1847. Gaither indorsed the bond to the plaintiff, and .eon afier 
i t  fell due this action of debt m s  brought on it, 2nd the defend- 
ant pleaded payment and the set-off of certain sums v-hich 
Gaither owed to him (Regqarly). I n  support of those pleas 
the defendant offered to, give in evidence the following notes 

33-16 211 
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made by Gaither: One dated in 1846 and payable to Beggarly 
one day after date; another dated 1 September, 1847, and pay- 
able to Beggarly one day after date; one payable to one Gray, 

2 September, 1846, and indorsed by Gray to Beggarly, 
(332) 19 July, 1847. The counsel for the plaintiff objected to 

receiving them in evidence, but the court admitted them. 
Evidence was then given on the part of the defendant that, 
shortly after giving the bond which is sued on, the plaintiff 
applied to the defendant to take up certain debts which Gai- 
ther-then and during the year 1849, in the defendant's empioy- 
ment at  wages of $26 a month-owed to the plaintiff, which the 
defendant refused, telling the plaintiff "the thing is nearly up," 
and also that, between 7 and 12 September, 1847, the defendant 
applied to the plaintiff to let him see the bond and the written 
agreement of 20 July, 1847, in his possession, and that the plain- 
tiff then showed them to the defendant, asking him if he wished 
to pay the bond, and the defendant replied: "I am ready to 
pay according to my contract with Gaither, and i t  is about paid 
off to Gaither." 

The court instructed the jury that, although the bond was 
assigned to the plaintiff before i t  was due, i t  was liable to all 
defenses by the obligor which he could set up against the obligee, 
provided the plaintiff had notice of those defenses at  the time 
of the assignment, or such information as would put a prudent 
man upon inquiry; and, therefore, that in this case, if they 
believed that Turner had such information, they should allow 
as set-offs all the debts to the defendant up to 1 October, 1847. 
The counsel for the defendant then moved the court to instruct. 
the jury that the defendant was not entitled to claim as a set-off 
any of the said debts which arose to the defendant after he had 
notice of the deposit of his bond with the plaintiff, upon the 
agreement of 29 July, 1847. But the court refused, and then 
told the jury that the deposit and separate written transfer 
made no difference, whether the defendant knew of them or 
not, and that, up to 1 October, 1847, the plaintiff stood in  

Gaither's shoes, provided he had notice of the alleged 
(333) payments and set-offs. The jury thereon found pay- 

ments for $152.29, and that, after deducting the same, a 
balance of $21.21 was due for principal money on the bond 
declared on, and assessed the damages for interest to $2. After 
judgment the plaintiff appealed. 

Osborne and Thompson for plaintiff. 
Crnige and Boyden  for defendant. 
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RUFFIN, C. J. Notes overdue are deemed dishonored. and 
one who takes them in that state is considered at this day as 
taking them upon the credit of his indorser, and is to stand in 
the place of the holders a t  or since its maturity. I t  is com- 
monly said in  such a case that the bill or note is affected in the 
hands of the indorsee by all the equities between the original 
parties. That form of expression is xlroper and strictly true in 
relation to such defenses as the maker could set un in a court 
of equity against the payee, for whenever the debtor, in the 
view of the Court of Equity, ought to be relieved from the pay- 
ment of the debt, either bccauso of some original vice in the 
contract or because of a counter-dernand, or other sufficient 
reason, i t  is against conscience in the holder of a security of 
this kind to attempt to defeat the debtor of the benefit of such 
an equitable defense by making an assignment of it. There- 
fore, an assignee after maturity is, in equity, held to take the 
note as his assignor had it. But if the defenses of the debtor be 
equitable in their nature. that is, cognizable in the Court of 
Equity and not in a court of law, as between the original par- 
ties, the jurisdiction is not changed in respect of such defenses 
by the fact of the security being indorsed. I t  is true, the same 
form of expression, that an overdue note is liable after indorse- 
ment to all equities, is often used in courts of law and in  books 
which treat of the legal rizhts of the assignee and debtor. But 
it is not. in relercilce to the legal rights of those parties, 
an accurate mode of \l)eaking, for, as C h i ~ f  .Justice Hen-  (334)  
d e r s o ~  said, in Haytcoorl 1 % .  McA-air, 14 N. C., 281, "The 
equities of the parties which attach to a contract of this kind 
can no more be examined in a court of law than any other equi- 
ties. Therefore, defenses founded on mcre equities must he 
made in equity, and the law takes notice only of such defenses 
as are of a legal nature. The meaning, then, of thus speaking 
in a court of lam is that a note transferred under dishonor is 
subject to the legal exceptions to its payment in the hands of 
the assignee to which i t  was liable in the hands of thc payee." 
Accordingly, in that case, the Court declined entering into sncre 
equities between the parties, but held the defendant entitled to 
the same legal defenses against the note in the hands of Hav- 
wood to which i t  vas  subject in  the hands of Barnes at the 
time of the assignment bv him to H a p o o d .  Upon the strength 
of Burrough 71. Moss, 10 B. and C., 558, just then reported in 
this country, a second action was brouqht hv Haywood, arid 
the questions before decided were re-examined by the Court. 
and the opinions before given were again affirmed. I t  mas held 
that if the debtor had n right to a deduction or set-off against 
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the plaintiff, at  the time of the assignment, he should, although 
the set-off or deduction did not attach to the particular note or 
bond, have the same right after the assignment, and that he 
might have the benefit of such right upon the general issue. if 
sued in assumpsit or by special plea, if sued in debt on a bond; 
but that the defense thus set up must be one for the original 
debtor, if sued by the obligee at law, and not one which ~ ~ o u l d  
be merely a ground for relief in  equity. Ha~jwoocl 1 % .  X c S a i r ,  
19 N. C., 283. The utmost extent, then, to XI-hich, at  l a ~ r .  this 
doctrine, that an aqsignee is affectcd by the liabilities of his 
assignor, has been carried, is that he shall be thus afl'ected in 

respect of such liabilities as existed at  the time of the 
(335) assignment and constituted a demand which mas then 

available as a defense at law. The proposition, thus 
stated, obviously excluded from its operation notes and bonds 
indorsed before due. There map be a few cases of bills, per- 
haps, which might be admitted as exceptions, as if a bill were 
noted for nonacceptance, and then -rrongfully indorsed by one 
who held i t  for the benefit of the drawer or the like; then the 
instrument carries its dishonor on its face, thonzh not due; but 
in respect to notes or bonds not at  maturity, it is not seen how 
any defenses arising out of counter-demands between the o r i g  
inal parties can be let in. They were not a~yailable at  the time 
of the assignment. Indeed, in Burbridge v. M a n n u s ,  3 Camp., 
192, Lord Ellenborough, admitting that p a p e n t  at maturity 
e~tin~guished a bill or note and that i t  could not be reissued, de- 
clared distinctly that payment meant a payment in due course, 
and not in anticipation, and therefore that a subsequent arqignee 
for ralue before a majority could recover on the securitv. For. 
as Mr. Justice RutZer said, in R ~ o w n  v. Dnvis, 3 Term, 80, a 
transfer of a note before i t  is due carries no surpicion with it, 
and the assignee receives it on its in t r in~ic  credit; and, as Xr. 
Chittp adds, he is not bound to inquire into circumqtnnces exist- 
ing betreen his assiqnor and a n r  of the prerions parties to the 
paper, as he n-ill not be affected bv them. Chittv on Bills. 14 
Storv Ed., 1519. I t  n-ould clog in an inconveniant and dan- 
gerous manner the circulation of negotiable paper if such pre- 
payments conld affect its raliditp, when left jn existence, with 
no note of the fact on iY; much less can it be a8ected bv a 
counter-demand of the maker o r  the payee-at least at  law. 
TTnder vha t  form of pleading could the defenqe be presented? 

T h e r ~  was clearly no payment here. I t  is not a set-off of 
(336)  a debt aqainst the indorse?, nor a set-off of a debt of the 

acsipor.  arailahle at the time of the nqsiqnment, since 
at that time there conld hc no action by any one on the & w i p e d  
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instrument. I f  there were any equities which tied up the hands 
of the payee from justly parting from the paper, another tribu- 
nal may give relief against the assignee on the ground of them, 
if they can be brought home to him: as if he had agreed to 
apply these demands to the debt, then being insolvent, indorsed 
i t  with notice. But in such a case, on the other hand, a court 
of equity would not confine its inquiry to the eirect of the legal 
assignment by indorsement, but would have regard to an assign- 
ment as a security or by a separate agreement in any form 
which constitutes a contract of assignment in  that court. We 
do not propose, however, entering into those considerations, tak- 
ing notice of them only to show that they present points pecu- 
liarly belonging to the Court of Equity and which cannot be 
acted on a t  law, without danger of doing injustice to one or 
both of the  parties. Here the plaintiff took the bond by in- 
dorsement, a t  a time when the defendant could make no defense 
against it, and it was not questioned on the trial that he gave 
value for i t  and holds it for himeslf. I t  is impossible for juries 
duly to estimate the circumstances which ought to put a person 
on inquiry, and thus affect him with notice of a counter-demand 
or other equity, and the attempt to do so would often work great 
injustice. I t  is safest, therefore, to rely upon the broad dis- 
tinction founded upon the time of transfer, that is, before and 
after the maturity of the paper-in the latter case allowing to 
the debtor all the defenses he could have had against the obligee 
if sued at  law by him; but in  the former, passing the paper 
effectually at  law, according to its tenor in ~ t s  face or memo- 
randum on it, and leaving the debtor to such relief in  equity 
as by the rules of that court affect the conscience of the assignee. 

PEARSOX, J. I think there was error in both of the (337) 
grounds assumed as the basis of the decision in the court 
below. 

There was error in the legal effect given to the agreement as 
to the mode in which the note was to be paid. That agreement 
did not have the effect of a payment, or any other legal defense; 
it was a confidence in trust, or understanding, that the debtor 
should be at liberty. when the note became due, to make payment 
in such debts or demands against the creditor as the former 
should pay off for the latter: it was a trust or agreeinent which 
eqnity would p re~en t  thc creditor from dr f~a t ins ,  and to which 
it would subject a purchnscr who acquired the leqal title, pro- 
rided his conscience could be affected bv proof of notice, in the 
same way as one who takeq the legal cstate in land from a trus- 
tee i4 required to perform the tnist, provided he had notice, 011 
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the ground that  he was particeps ciinzinis in the breach of trust. 
But  this is a principle which does not obtain a t  law. There the 
legal title prevails, and, under the statute, the plaintiff i n  this 
case became the legal owner by the indorsement. 

I confess it is  difficult for me to conceive how there can be a 
payment or any legal defense (other than such as aroids i t  
ab i n i t i o )  to a debt before i t  is due;  but make the supposition, 
there n.as also error in the idea that, in a court of law, it was 
admissible to show that the indorsee had notice before the in- 
dorseinent, and upon the ground of such notice defeat his legal 
title. A court of equity assumes that  the title passes, and the 
remedy proceeds on the ground that  the purchaser or indorsee 
should be declared a trustee by reason of his being affected with 
notice. This mode of giving relief never has been attempted in 

a court of lan-. 
( 3 3 8 )  If money be accepted as  a payment before the note 

falls due, and it is indorsed as such on the note, the legal 
effect is  to extinguish the note to that amount;  its existence only 
continues as to the balance due, which is all that  can pass by 
the indorsement. The effect is the same as if the first note had 
been canceled and a new note gil-en; in other words, when pay- 
ments are indorsed the indorsee takes the note in its "then state 
and condition," and acquires title only to such part as in law 
has an  existence. 

But if riioney be accepted as a payment before the note falls 
due, its legal effect is not to operate as a payment, so as to make 
an  extinguishment to that  amount. I t  is a mere agreement, 
trust or  confidence that it shall be applied as a payment when 
the debt is due;  it is a thing not done, but only agreed to be 
done. and if the note is indorsed the mliole legal title passes, 
and the party can only h a ~ e  relief by conlnluting the purchaser 
into a trustee. 9 contrary rule would subvert the whole system 
of the negotiability of notes, ~ r h i c h  it has been the policy of 
our statutes to extend. 

The doctrine in reference to notes indorsed after  maturity i s  
fully discussed and settled in Haytcood I - .  M c S a i r ,  14 N. C., 
231 ; s. c., 19 N .  C., 283. and in the opinion of the Chief Justice 
in this case, in which I fully concur. 

PER CURIA~I.  Judgment reversed, and m n i ~ e  de  7101,O. 

C i f ~ d :  Cape11 1.. Long,  84 N. C., 19. 
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JOHN W. FOS'L'ER T. SICIIOLAS W. WOODFIX. 
(339) 

1. Where a nlan'has conreyed ;I l~erson:~l chattel, but still retains the 
posstssiou, his acts and decl:lrntious, c ~ e n  snbsecjnent to such con- 
veyance, while he continues in possessio11, arc evidence against the 
vendee or grantee on a question of fraud. 

2. Where n lnan nlilkes an absolute coureyauct~ of n chattel, parport- 
ing to be either a sale or a gift, mlci coutiuues for a long time 
in the possession of the chattel so purported to be coilreyed, this 
creates, in lam, a strong presunlption, on which the jury should 
find the conveyance frauciulent as  against creditors, unless op- 
posing and explanatory circumst:u~ces should rebut the presump- 
tion. 

3. Fraud is never exclusively a question of fact. that is, in the sense 
of leaving it to the uncertain judg~nent of jurors to give to the 
intent to convey upou n secret trust, or to the fact of credit being , 
given to the grantor u ~ o n  his coutinuing in possession, such ef- 
fect as to them, in each case, may seem l~roper; but, on the con- 
trary, the erect of such an iutent or false credit, if in fact exist- 
ing, del~ends uyon the fixed princil)les of the law. 

APPEAL froin the Superior Court of Law of BUNCONBE, at 
Special Term in February, 1850, Caldwe!l,  J., presiding. 

This is trover for a slave, Lucinda, and her children, and was 
tried on the general issue. Both parties claimed under one Ben- 
jamin Ratcliff: the defendant as a purchaser at  a sale under 
execution and the plaintiff under a conveyance to his wife, who 
was a daughter of Ratcliff. The question was whether the deed 
to the daughter was bona fide, or fraudulent against the father's 
creditors. 

The plaintiff produced the bill of sale to his wife, dated in 
March, 1835, and proved its execution by the subscribing 
witness, who was a son of Benjamin Ratcliff. I t  pur- (340) 
ported to hare been made in consideration of $400 then 
paid, and was proved and registered in July, 1847. The d -  
ness further deposed that no money was paid, and that no per- 
son was present a t  the time but the members of the family; and 
that the father said that he made the deed with a view to a 
division of his slaves among his children. Further to support 
the issue on his part, the plaintiff produced as a witness the said 
Benjamin Ratcliff, and he deposed that he executed the said 
bill of sale at the time it bears date, and then delivered it and 
the said slaue, Lucinda, to his daughter, who was then married 
to "the $aintiff and lived about a mile from the witness; that 
the said Lucinda mas then about six years old, and was not sold 
by him, but was intended 'as a qift to his daughter, and that she 
was not taken away by the daughter, but left by her to wait 
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upon her mother, tile wife of t l ~ e  wimess, who was then sickly; 
that at that time he owned a negro man and three other negro 
girls, two of whom were older than Lucinda, and also owned a 
tract of land of the value of $2,000, a wagon and team and other 
stock, and did not owe as niuch as $50, and that there was no 
fraud in his giii to his daughter; that in 1838 and 1839 he be- 
came involved in debt as surety for the subscribing witness to 
the deed and another son; that therefor the judgments were 
obtained under which the defendant purchased, and that in  1839 
and in 1840 he conveyed all his property to his children; that he 
continued in possession of said Lucinda up to 1843, and that in 
that year the plaintiff hired her to James Ratcliff, a eon of the 
witness, who lived with him, and they worked the plantation on 
which the witness resided; and that during that year the sheriff 

came to his house with executions on the said judgment, 
(341) lo levy on that slave and the others, and they were kept 

out of the way there about a week, and then Lucinda 
went into the possession of the plaintiff, who also kept her out 
of the way of the sheriff, and held her until she was taken under 
the executions in 1847, and that during that period she had the 
two children." 

On the part of the defendant the judgments and executions 
under which he purchased were produced, and evidence was 
further given by several persons that they had long resided near 
Ratcliff and the plaintiff, and that Ratcliff paid the taxes on the 
said Lucinda and claimed her as his own until the sheriff en- 
deavored to levy on her in 1843, and that they were in the habit 
of conversing with him about his property, and, before that 
time, had never heard, from him nor from any other person, of 
a conveyance or transfer of Lucinda to the plaintiff's wife. 
The defendant then offered to prove by a witness that in  1842 a 
son of the said Ratcliff applied to the witness on behalf of his 
father to become his surety for an appeal from the County to 
the Superior Court upon one of the said judgments, and in- 
formed the witness that as a security to him hi., father said he 
would execute a deed of trust for his negroes; that he, the wit- 
ness, declined doing so, but xent with the son to the said Rat- 
cliff's house, and there the father asked the son "whether he, 
the witness, had agreed to go into the arrangement," and the 
son replied thereto, "he had not," and that then the said Rat- 
cliff. the father, said to the witness, "There is no danger." The 
tes t i~mny thus offered was objected to on the part of the plain- 
tiff, but TTRS admitted. 

I n  summing up the case to the jury the presiding judge in- 
structed them that when a person makes such a conveyance of 
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a negro as that made by Ratcliff in this case, and then con- 
tinues in  possession for eight years, using and claiming the 
slave as his own, there is such a repugnance between the trans- 
fer and possession as raises a presumption of a secret 
trust for the donor, which is fraudulent, and also that, (342) 
unless such possession be accounted for satisfactorily to 
the jury, the impression of fraud remains on the transaction; 
and then left i t  to the jury to say how far  that presumption of 
fraud was repelled in  this case. The counsel for the plaintiff 
then moved the court further to instruct the jury that if the 
testimony of the witness, Benjamin Ratcliff, was believed by 
them, they ought to find for the plaintiff, and the instruction 
was given as asked. 

The jury found for the defendant, and the plaintiff appealed 
from the judgment. 

Gaither and J .  Baxter for plaintiff. 
J .  G. Bylzum and Avery for defendant. 

RUFFIN, C. J. The objection to the evidence is not well 
founded. The acts and declarations of the father, while in pos- 
session of the slave, as to the nature of his possession and claim 
of title, are evidence on those points, though they occurred after 
his conveyance to his daughter. Askew v. Reynolds, 18 N. C., 
367. Whether the statement of the son to the witness mas com- 
petent or not depends upon the question whether the son mas 
the father's agent to enter into the arrangement, as it mas called, 
with the witness, or induce the witness to become the surety for 
the appeal upon the security of the negro Lucinda and the other 
negroes. Upon that point it is very clear from the father's 
language to his son and the witness, upon seeing them, that the 
son had been sent by the father to the witness upon some agency 
or with some proposal; and. although not constituting direct 
or full proof of any agency, to the extent of engaging for the 
conveyance of these slaves by the father, yet it is equally clear 
that those acts and declarations of the son and father mere 
evidence tending to show such an authority in the son. 
They were, therefore, fit to be received and submitted to (348) 
the jury for their consideration on that point. Indeed, 
coupled with the other evidence, that the father claimed and 
used the negroes as his own for so long a period, both before 
and after that date, the evidence raised a strong presumption 
that the son had authority from the father to make the witness 
the proposal he did; for to what else did he allude when he 
spoke of "the arrangement" and said "there was no danger 
in it"? 
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Of the instructions to the jury the plaintiff, in the opinion 
of the Court, has no cause to complain. They are, of course, 
to be understood in reference to the facts of the case. They 
are, that a conreyance of a nepro child of six years of age, sup- 
posing its date to be true, m s  made by a father to a daughter 
living within a mile of him, without any valuable consideration, 
though purporting to be for the large price of $400, and was 
followed by the continued possession of the father for eight 
years afterwards, and by his contracting large debts and mak- 
ing voluntary conveyances to his children of all his other prop- 
erty in three or four years after its execution, the father, dur- 
ing that period, using and claiming and offering to convey the 
negro as his own, and the conveyance to the daughter being, 
for the whole eight years, not only unregistered, but concealed, 
so as to be unknown to the nearcst neighbors and most intimate 
friends. Certainly, under those facts the transaction is p r e  
sented to our consideration in a most questionable shape, and 
a strong presumption of fact arises that it vas  not fair, hut 
merely colorable, and therefore ought not to stand in prejudice 
to the debts contracted by the father on the faith of that prop- 
erty. That mas not seriously resisted in the argument, but i t  
was said that the presumption was purely one of fact, and there- 
fore that i t  was the province of the jury, excluGvelp, to con- 
sider of its weight, and it mas erroneous in his Honor to make 

any obsemations on it. But that is not the lax-, as i t  
(344) seems to the Court. There have been so many cases in 

this State involving this doctrine, and it has been so 
frequently and so fully discussed here, as to make it unnecesqary 
now to look beyond our own decisions for authority on it. S s  
v a s  said in Gregory 2.. Perkins, 15 N. C., 30, fraud is never, 
exclusively, a question of fact, that is, in the iense of leaving i t  
to the uncertain judgment of jurors to give to the intent to 
convey upon a secret trust, or to the fact of credit being giren 
to a grantor upon his continuing in possession, such effect as 
to then1 in each case may seem proper, but that, on the contrary, 
the effect of such an intent or false credit, if in fact existing, 
depends upon the fixed principles of the law. I t  is true that, 
in respect to the consequences of a grantor continuing in posses- 
sion of a chattel, it mas observed in that case that, contrarp to 
the rule as once laid do~vn in England, mre hcld that i t  did not, 
per. se, conclusirelp establish corin in the comeyance, but was 
to be left to the jury as matter of evidence. Yet it was further 
observed that it was to be left to them "as a ground of presump- 
tion" that there was a secret trust or that the parties had a view 
to a false credit of the uendor. which would be more or less 
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strong under all the circumstances 06 the parties, the subject, 
length of possession, and the notoriety of the title of the vendee 
and of its acauisition." And i t  was exdicitlv stated that a con- 
veyance by an owner in trust for himself, or his possession after 
an absolute conveyance, with a view to contract debts on the 
credit of the property, of which such possession is "a ground 
of presumption," is in  law fraudulent. I n  the subsequent case 
of Askew v. Reynolds, already cited, the opinion of the Court 
is again given very distinctly to the same effect. After notic- 
ing the old rule, that the possession of a donor, after an absolute 
transfer of a chattel, established the fraudulent intent, so as 
to render any further inquiry as to its existence unavailing, the 
judgment of the Court proceeds to set forth how far it 
had been modified. I t  states that the doctrine had been (34.5) 
so far overruled as to allow explanations to be made to 
repel the inference of the unlawful intent. Still i t  mas declared 
that the repugnance between the transfer and the possession was 
such as yet raised the presumption of a secret trust for the ben- 
efit of the grantor, which, while i t  admits, also requires an 
explanation, and which, unexplained or not satisfactorily ex- 
plained, establishes the fraud. And in applying the principle 
to the case then under consideration the Court said that a pos- 
session for eight or nine months after making the conveyance 
was sufficient to impress upon the transaction tlie character of 
a fraudulent transfer, unless from other facts and cireumstnnces 
another character could be clearly assigned to it. Tt is useless 
to quote other cases, as what fell from the Court in those re- 
ferred to plainly shows that in  such a case it is deemed a reason- 
able and legal presumption, upon the grounds mentioned, that 
the conveyance and possession by the donor were fraudulent- 
open, indeed, to proof, or to inferences from other circumstances 
to the contrary. The very ground of admitting the evidence of 
such possession, as relevant to the question of fraud, is that it 
tends to establish and raises a presumption that the conveyance 
was not bona fide, according to its purport, and that the posses- 
sion was calculated to deceive those who dealt with tlie pos- 
sessor; and i t  would seem impossible that i t  can be wrong to 
lay such ground before the jury, so as to enable them to perceive 
the more clearly the reasonable force of the presumption and 
the effect properly to be allowed to opposing and explanatory 
evidence. The instructions in the present case did nothing 
more than that. I n  truth, they stated the presumption under 
consideration, its force and effect and its susceptibility of being 
rebutted, substantiallv, as laid down and much in the same 
lan<guage used hp this Court in dnkew 1.. Reynolds, 18 N. 
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(346) C., 367. I t  was, however, contended a t  the bar that, 
since that case, the law had been altered by section 4 of 

the act of 1840, ch. 28. But that is clearly a mistake; the only 
provision of that section is that a gift by one indebted a t  the 
time is not absolutely void as against his creditors, by reason 
merely of such indebtedness, without regard to the sufficiency 
of the property reserved by the donor for the satisfaction of 
his debts; the affirmative of which had before been held to be 
law (whether the donor or the donee had the possession), upon 
the ground that the donor could not honestly give away his 
property to the defeating of his creditors. But that is, alto- 
gether, a different species of fraud from that here imputed, and 
depends upon different facts and considerations, and the law 
touching this case is entirely unaffected by the statute. His  
Honor, therefore, was fully authorized by previous adjudica- 
tions to lay the principle down to the jury as he did. Indeed, 
he went further on behalf of the plaintiff than was strictly 
proper, in saying that the testimony of Ratcliff, the father, 
repelled the presumption of fraud, and, if believed, entitled the 
plaintiff to recover. I t  is true that the witness denied there 
was a trust for himself, simply by saying that a gift to his 
daughter was intended, and that there was no fraud in the gift. 
But he failed entirely to account for the secrecy of the convey- 
ance and its concealment for eight years, for the falsehood in 
setting forth the consideration in the deed, and for his long 
subsequent possession and apparent ownership of the other prop- 
erty, which, he admitted, he conveyed to his other children, 
whereby he was able to get credit to the value of all of it, and 
perhaps more. Upon all those material points he deposed to 
nothing, saving only that he kept the negro-then six years 
old-to wait on his wife, who was sickly at  that time. But that 
circumstance does not remove those grave grounds of suspicion 

and presumption of fraud, since he did not state that his 
(347) wife continued to need or to have the girl as a n u r s e a  

very poor one, truly-or even that she lived through those 
eight years or any considerable portion of them. For the prob- 
able and, in  this case, the actual deception of the persons with 
whom he contracted debts, arising from his possession of the 
slave, and not only the apparent, but the claimed, property in 
her for such a length of time, and from the omission of the 
plaintiff, for that period, to assert a title under the conveyance 
to his wife or to let its existence be known, the witness furnishes 
no reason or excuse whatever, but leaves the presumption raised 
by such deception to operate unimpeded. It is quite certain, 
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therefore, that the plaintiff had all the advantage in  the charge 
which he could claim, and the jud,ment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Marsh v. Hampton,  50 N .  C., 383; Taylor v. Dawson, 
56 N .  C., 92; Cheatham v. Hawkins, 76 N.  C., 338, 9 ; Brown 
v. Mitchell, 102 N. C., 375. 

THOMAS M. YOTTRTG r. MARTIN BOOE ET AL. 

When a deed of trust for the payment of debts conveys a cotton fac- 
tory, etc., and in the deed are provisions that the maker of the 
deed shall retain possession for eleven months, and during that 
time his family may be supported out of the proceeds of the fac- 
tory: Held, that these provisions did not make the deed fraudu- 
lent in lam, upon its face; but n s  the provisions miqht have been 
for the benefit of the creditors, as well as of the debtor, the ques- 
tion of frnudulent intent was one upon which the jury must de- 
cide under all the circumstances. 

A P P E ~ ~ L  from the Superior Court of Law of DAVIE, at  Spring 
Term, 1850, Dick, J., presiding. 

This action is trover for a parcel of blacksmith's tools, (348) 
and the plea "not guilty." The plaintiff claims under 
a deed of trust made to him by Thomas McNeily, on 2 Febru- 
ary, 1849, and registered the same day. The deed conveyed to 
the plaintiff a piece of ground near Mocksrille, containing six- 
teen acres, known as the factory lot, on which are situated the 
cotton-factory building and other outbuildings, together with 
the steam engine, g.rist-mill, three wool-carding machines, and 
all the cotton machmery, consisting of four cotton cards, pick- 
ers, drawing frames, two speeders, one card grinder, four frames 
containing 504 spindles, four reels, one banding machine, one 
yarn press and all the battins, one turning lathe with all its 
tools, and a variety of other tools, all the raw cotton on hand, 
and all the factory wood on hand; also a lot adjoining, contain- 
ing one acre; also another lot, on which there is a blacksmith's 
shop, with all the smith's tools, and one ncw magon partly 
ironed; one house and lot. m-herein McNeily resided, and his 
storehouse and lot. and all his household and kitchen furniture 
and library, and three horses and another wagon and gear, four 
head of cattle, all his corn, whcat, oats, hay and fodder, and 
four dares;  and the deed further assigned to the plaintiff all 
debts owing to NcNeily by bond, note account or otherwise, and 
all other property whatsoever. whether real or personal, to 
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which the grantor was in anywise entitled: upon trust that the 
whole or such parts of the property as should remain undis- 
posed of on 1 January, 1850, should, after due notice, be sold 
by Young at public auction to the highest bidder upon a limited 
credit, and that, in the n~eanrvhile, any part of the property 
might be sold at private sale, should a reasonable price be 
offered; and that, until such public .;ale, McNeily should re- 
nmin in possession and managenlent of the property as the 
agent of the trustee, and might also makc prirate sales thereof 

as aforesaid, and that he should, "as clarly as practica- 
(349) ble," make out a coniplete list of all the judgments, bonds, 

notes and other drbts of every descri1)tion belonging to 
him, for the said Young; and that, out of the proceeds of such 
sales, and with the sun~s  collected on the debts, all necessary ex- 
penses of executing the .trusts should first hc paid by the said 
Young, and then certain enumerated debts for which persons 
were bound as sureties; and, thirdly, certain other debts speci- 
fied, and also all others which the said McXeily then owed, 
whether particularly mentioned therein or not-the said debts 
to be fully paid, if the fund should be sufficient therefor, and, if 
not. they should be paid pro rata. The decd then adds: "It is 
understood and agreed that the said McNeilp is to support his 
family upon the property hereby conreyed, until this trust is 
closed bv a sale of the nronertv." 

I ,  U 

A sh&t time after the execution of the deed a judgment was 
rendered by a justice of the peace for one of the debts men- 
tioned in the deed, and an execution issued thereon, under which 
the defendant purchased the tools for which the action is 
brought. The question on the trial mas whether the deed of 
trust was fraudulent as against the creditors of McNeily exist- 
ing at  the time. I t  was admitted by the defendant that the 
debts mentioned in the deed were just and true, and that the 
property and effects assigned were not sufficient for their dis- 
charge, and also that there was no evidence of any actual fraud 
in the object of the deed; but it was insisted on the part of the 
defendant that the deed was fraudulent in law, from the stipu- 
lations on its face. By the agreement of the parties, a verdict 
was thereupon rendered for the plaintiff, subject to the opinion 
of the court upon the question, as a point reserved, whether the 
deed was or was not thus fraudulent. The court afterwards set 
aside the rerdict and gave judgment of nonsuit, and the plaintiff 
appealed. 

(3.50) Osborne for plaintiff. 
J. G. Bynum and A ~ > e r y  for defendant. 
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RCFFIS, C. J. TYithout the ad~iiisqioi~ or1 the part of the dc- 
fendant that  there mas no actual fraud intended ill the execution 
of the deed, the Court wonld l d d  the judgnient to be erroneous. 
I t  is exceediugly difficult to find fraud. as a matter of l a r ,  un- 
less it be so plain and esllress in the deed as to constitute fraud 
in itself. without ally inference of one fact from another, and 
thus appear so distinctly a< to a c h ~ ~ i t  of no explanation from 
extraneous circumstances. '\\'here the conveyance is in tmst  
for the maker inertly, or. upon 110 ~ a l u a b l e  conqideratiori, in 
trust Sor his family, it has alx-ayr been considered as constiti11- 
ilig fraud, thus incapable of exl)lanation. Ptic, d e m n t  v. Duc'rs. 
31 N. C.. 365. But r lrere the provisions arc, in the nature or 
under the circuinstances of the particular case, equivocal-that 
is, may have been introduced for bad or good ends, taken as a 
~diole-then the law cannot justly infer the dishonest intent in 
order to avoid the instrument, hut ought rather to presume good 
faith. Hence, in such cases, the actual intent is a subject of 
inquiry by a jury. and not of decision by the Court. C a m o n  v. 
Peebles .  26 K. C., 204. I t  is argued, hox~cver, upon this deed 
that it reserves to the debtor himself the management and power 
of disposition of the propert? for nearly a year, and also that 
one of the trusts is for  his own support and that of hir family 
for the qame period; and that the prorisions establish a fraud. 
I t  may be yielded that  those parts of the deed afford just 
grounds of snspicion, but, certainly, they are not conclusive of 
an  intent to the prejudice of the creditors in the actual state of 
things, and under nllich tllc dced v-ould appear to have been 
made. d man justly indebted beytnd the ~ a l u e  of his property, 
and. indeed, in very large smiiq. as stated in the deed, finds him- 
self unable to meet his enqagements and go on xvith his 
business, and makes an assiqilment of e r e r ~ t h i n g  he has (351) 
on earth--not reserling eren the lawful allon.ance to 
insolvent debtor<; arid the principal 1xn-t of the effrcts conveyed 
consi\ts of a steaui cotton facton- and qtock of cottoll and n-ood. 
XOT, every one rimst know s c ~ e r a l  things concerning such prop- 
errp in tllii: part of the world-that its ~ - a l w  iq l~~a te r i a l ly  im- 
paired by snspeilding its opera t io~~s ,  and that there are but few 
persons aillong 114 TI-it11 skill and c q e r i ~ i ~ ~ e  for its judicinus 
n~anaqeinelit. and, l)xrticnlarl,v, that tht rc is no ready sale for 
such e s t a b l i h i c ~ n t s ;  and a f o ~ ~ e d ,  public and immediate sale 
rould, probablv, be o d y  made a t  a great sacrifice. Therefore, 
it maF have beell with no intellt to his o~vn  benefit or to reserve 
to himself any wrcng pover, but with an eye single to the 
interest of his crcditorq irl the mass, that the debtor here de- 
ferred the period at which the sale should be made publicly, a t  
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all erents for  eleven months, and prorided for fa i r  sales in the 
nieanwhile by private contract. H e  does not resene  that  power 
to himself. That  is not the fa i r  construction of the deed. I t  
is legal17 vested in the trustee by virtue of his estate, and the 
debtor was to act as "the agent of the trustee," and subject, 
therefore, to his approral  of the contracts and receipt of the 
price got. I t  may hare  been rather a stipulation :or services by 
the debtor, than the reserration of a privilege or dangerous 
pox-er to him. For, as he had conducted the business of the 
factory, and a profit might r e d t  from rrorking u p  the stock on 
hand, and other competent nlanaqers might not be readily pro- 
cured hereabouts, it  might have heen important to the proper care 
and disposition of the truqt fund that  this person should attend 
to ihe factory or seek purchasers either at home or abroad, and 
preserre and S~IOTT, the property. I f  those were the pu rpo~es  of 
the agency to be performed bp XcXeily, they were beneficial, 
not to him, but to hi4 creditors, to whom alone the fund be- 
lonqed. That  they mere, is rendered probable by the considera- 

tion that  there iq no alleqation that the debts were in 
(352) judgment or exen w i t ;  and hence it vould have been 

almost entirely in the power of the debtor, if that had 
been his object. to have retained the posvssion and use of all 
the property for nearly that period by pleading to suits brought 
a 9 ~ i n s t  him. As that prorision might, then, have been innocent, 
it  must be so taken, as fraud is not to be presumed. Thus re- 
carding that part  of the deed. it affordq evidence rebutting, o r  
tending to rebut. the presumption of fraud arising out of the 
prorision in  the conclusion of the deed for the qunport of the 
debtor's family out of the propertl-. That  proriqion, simpliciter, 
i r  undoubtedly fraudulent. But i t  is not, in this case, an  iso- 
lated stipulation. by which a benefit is secured to the debtor in 
v i t e  of the creditors. and v i t h o i ~ t  just cornpencation to them 
therefor. The support cf the family i s  to be for the s a v e  period 
for ~ i h i c h  t h ~  debtor waq io qerre the t r i l ~ t e ~ .  and it may he 
f l i 7 . l~  concluded that the former nTar in remuneration for  the 
c .er~iw.  We are not informed nha t  IT-ere XcNeily's qualifica- 
iions frrr the bus in~ss ,  nor  hat would be fa i r  vages for him, 
nor the amoimt required for their cupport: and if v e  were, the 
Court could not pass upon their ~veizht. nq thev helonq, impor- 
tant as these circumstances arc, to the jurv P X C ~ U S ~ V ~ ~ V .  I t  is 
apparent. therefore, that  the quest;ons on which the ral idi tv of 
the deed depends are questinns of actual intent. and that  the 
provisions of the deed, bv itcelf. do not ennhle the Court to pro- 
noimce aqainst it ,  but are proper for the jury in connection 
n.ith such facts rlehofls ac: the parties may be able to adduce. 
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I f ,  however, that were otherwise, the admissions in the case, of 
the value of the property, the justice of the debts and that there 
was no actual fraud intended, are conclusive for the plaintiff. 
Hardy v. Skinner, 31 N. C., 191. 

PER CURIAM. Judgment reversed and judgment upon the 
verdict for the plaintiff according to the agreement. 

Cited: Hardy v. Simpson, 35 N.  C., 141; Gilmer v. Earn- 
hardt, 46 N. C., 560 ; Jessup w. Johnston, 48 N.  C., 339 ; Cheat- 
ham v. IIazulcins, 76 N .  C., 337; s. c., 80 N. C., 162; Stone- 
burner v. Jefreys, 116 N. C., 85. 

(353) 

ROSANNAH BRIGGS v. CHARLES BYRD. 

1. In an action of slander, when the charge is made by using a cant 
phrase or a nicliname, or when advautage is taken of a fact, 
known to the person spoken to, in order to couvey a meaning 
which they uuderstood by connecting the words (of themselves 
unmeaning) with such fact, the plaintiff is obliged to make an 
averment of the meaning of such cant phrases or nickname, or of 
the existence of such collateral fact, for the purpose of giving 
point to the words and of showing that the defendant meant to 
make the charge complained of; and, in such cases, there must 
also be an averment that the words R-ere so understood by the 
persons to whom they were addressed. 

2. These areruleuts are trarersable and must be yroren, and differ en- 
tirely from what are called innuendoes, which need no proof. 

AFPEAI. from the Superior Court of Law of YANCEY, at a 
Special Term, in July, 1850, Battle, J., presiding. 

N. W.  Woodfin for plaintiff. 
B. 8. Gaither for defendant. 

PEARSON, J. This was an action on the case for slander. 
The words charged in the declaration were that the defendant, 
in speaking of the plaintiif on a certain occasion, said, if they 
did not mind, "he would make the tray of biscuit roar before 
Saturday night," intending thereby to impute to the plaintiff 
the crime of haaing stolen biscuit. 

On the trial a witness was called who testified that on a cer- 
tain occasion the defendant and the plaintiff's father were quar- 
reling about the running of a fence, and that, afterwards, as 
the plaintiff passed near where the defendant, the witness 



I N  THE SUPREME COURT. C33 

(354) and one or two other persons were standing, the defend- 
ant said that, if they did not mind, he would make the 

tray of biscuit roar before Saturday night. The counsel for the 
plaintiff then proposed to ask the witness if he did not under- 
stand the defendant to allude to the plaintiff and to intend to 
impute to her the charge of stealing biscuit, a report to that 
effect haring been circulated in the neighborhood. The defend- 
ant's counsel objected to the question, so far as it related to the 
identifying the plaintiff as the person intended to be charged, 
and to that extent the court ruled it to be improper. The coun- 
sel for the plaintiff then asked the witncss whether he had not 
told the defendant that he understood him to allude to the plain- 
tiff and charge her with stealing biscuit, to which he answered 
that he did. There was other eridence in the case, which i t  is 
unnecessary to state. The defendant had a verdict, and the 
plaintiff moved for a new trial because of the rejection of the 
testimony in relation to the understanding of the witness as to 
the plaintiff being the person intended to be charged by the 
defendant. 

The motion was overruled and a judgment given, from which 
an appeal was taken. 

When a charge is made by using a cant phrase or words hac- 
ing a local meaning, or a nickname, or when advantage is taken 
of a fact k n o ~ n  to the person spoken to, in order to convey a 
meaning which they understood by connecting the words (of 
thernselres unnicaninq) with such fact, the plaintiff is obliged 
to make an averment of the meaning of such cant phrases or 
nickname, or of the existence of such collateral fact, for the 
purpose of giving point to the words and of showing that the 
defendant meant to make the charge complained of, and, in such 
cases, there must also be an averment that the words were so 
understood by the persons to ~ ~ h o m  they were addressed, for, 

otherwise, they are without point and harmless. 
( 3  These averments are traversable and must be proven, 

and differ entirely from what are called innuendoes, 
which need no proof, and in fact prove themselves, their office 
being merely to point out the meaning and give a greater degree 
of certainty than is uwal  in conversation or ordinary writing. 
IIami7ton c. Smith, 19 IT. C., 274; Wat t s  v. Greenlee, 13 N. C., 
115. When the words in their ordinary signification designate 
the pcmon and the offense, there is no necessity for an aver- 
ment, and but little use in an innuendo. Rut when the words 
do not desiqate the person or the offense, an innuendo will not 
suffice, unless it be supported b r  the averment of some fact. 
For instance, if the words are, "the queen has stolen biscuit," 
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a simple innuendo, meaning the plaintiff, will not answer, and 
it is not necessary to support i t  by averment that i t  was known 
to the persons who heard the words, and that the plaintiff was 
called by that term, and that they understood the defendant to 
mean her;  for if the meaning mas not understood, the words 
could do her no harm. So, if the offense consist in words of 
themselves unmeaning, there must be an averment of some fact 
to support the innuendo and give them a meaning. The jury 
must not only be satisfied that the defendant's meaning was as 
charged, but that he was so understood by the persons who 
heard him, which latter part can only be established by their 
oath. IVoolworth v. LUeadows, 5 East, 46. I t  is the same as if 
the charge was made in the Chinese or any other foreign tongue 
(which the hearers are not presumed to understand), and in  
such case there must be an arerment, not only that the defend- 
ant meant to make the charge, but that he was so understood by 
those who heard him. 

In  this case the words are, "they had better mind, or I will 
make the t ray  of biscuit roar before Saturday night." These 
words are unmeaning, and point neither to the person nor the 
offense. His  Honor was of opinion that it was proper 
to ask the witncss what he understood the words to mean, (356) 
so fa r  as they had relation to the offense, but held that 
it was unnecessary so far as they had relation to the person to 
whom the witness understood the defendant to attribute it. To 
this the plaintiff excepts. TlTe are at a loss to perceive the 
ground of this distinction; the words are unmeaning in both 
particulars; both equallp require explanation. I n  fact, it is im- 
possible to explain the one without at  the same time giving an 
explanation of the other. The declaration contains an aver- 
ment that there had been a report, which was lmown to the per- 
sons to whom the defendant spoke, that the plaintiff had stolen 
a tray of biscuit. Thc defendant and the father of the plaintiff 
had just quarreled, and the plaintiff was passing near the de- 
fendant and several other persons when he used the words- 
nieaning to charge the plaintiff with stealing biscuit, and that 
he was 90 understood by the perqons who heard him. The wit- 
ness was allowed to say that by the words "tray of biscuit roar" 
he understood the defendant to mean that a tray of biscuit had 
been stolen and to threaten a prosecution, and he understood 
the defendant to allude to a report which he had heard about 
stealing biscuit. T h i ~  was only telling half of the tale; why 
exclude the other? The report was that the plaintiff had stolen 
biscuits. I f  from this and the other circumstances annexed, the 
witness was able to understand the defendant's meaning as to 
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the offense, he was obliged also to understand it as to the per- 
son, and there was the same necessity and the same reason for 
permitting him to give his understanding in reference to one 
as to the other. The rules of evidence are designed to enable 
plaintiffs in such actions to get at  the truth, and to prevent de- 
fendants from stabbing in the dark. 

PER CCRIAM. Judgment reversed, and venire de m7.o. 

Cited: Sasser v. Rouse, 35 N.  C., 144; Sowers v. Sowers, 87 
N. C., 306. 
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JOHN RAY v. XALCOLIM RAY. 

An appeal will not lie to the Superior Court from the decision of the 
County Court on a petition, by an alleged lunatic, to have the 
verdict of an inquest in his case set aside and the guardian ap- 
pointed in  pursuance thereof removed. 

APPEAL from the Superior Court of Law of CUMBERLAND, at  
Fall Term, 1850, Battle, J., presiding. 

Tho plaintiff in this case filed his petition in Cumberland 
County Court, at March Term, 1849, alleging that, at the in- 
stance of the defendant, the said court, at March Term, 1848, 
passed an order directing a jury to inquire whether or 
not the plaintiff was a lunatic; that at June Term, 1848, (358) 
the jury returned a verdict finding that the plaintiff was 
a lunatic; whereupon the court appointed the defendant guard- 
ian to the plaintiff. The plaintiff, in his petition, alleges that 
he was not then nor is he now a lunatic, and prays the court to 
set aside the former order directing an inquest, the verdict re- 
turned thereon, and the appointment of the defendant as his 
guardian. The defendant answered, and the court, at June 
Term, 1849, ordered the following issue to be made up : "Is the 
petitioner, John Ray, a lunatic or not?" The jury found that 
John Ray was not a lunatic. "Whereupon it is adjudged by 
the court that the traverse of the verdict of the former jury, 
mentioned in complainant's petition, is sustained; and it is fur- 
ther adjudged, upon the finding of the jury now impaneled in 
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the cause, that John Ray is compos mentis, and that the order 
appointing a guardian is rescinded." From this judgment the 
defendant obtained an appeal to the Superior Court of Law. 

I n  the Superior Court, on motion of the petitioner's counsel 
to dismiss the appeal for want of jurisdiction, the court orders 
that the appeal be dismissed. From this order the defendant 
appealed to the Supreme Court. 

B a n k s  for plaintiff. 
No counsel for defendant. 

PEARSON, J. There is no error in the record. The guardian 
of the lunatic had no right of appeal from the judgment of the 
County Court. The question is settled. Willis v. Davis, 27 
N. C., 14. 

PER CTJRIAM. Judgment affirmed. 

JONATI-IAN OSBOESE r. WILLIAM HOHSER. 

One who has only a rerbal authority to sell a slave can transfer the 
title by a sale and actual delirery. 

APPEAL from the Superior Court of Law of GRANVILLE, a t  
Fall Term, 1850, Xanly, J., presiding. 

This case was an action of trover, in which damages for the 
conversion of a slave named Esther were demanded. I t  ap- 
peared that the slave had belonged to the defendant, and was 
loaned by him to his daughter, upon her intermarriage with one 
Joseph M. Hicks. The said Hicks afterwards sold the slave to 
the plaintiff, having an oral authority only from Homer to do 
so, and a t  the same time gave him a bill of sale, receiving the 
consideration money, and delivering the slave pursuant to the 
bill of sale. The conversion was admitted. Upon this state of 
the facts the court was of opinion that the plaintiff had not 
acquired a title to the slave, and could not therefore recover, 
and so instructed the jury. The plaintiff's counsel asked his 
Honor to charge the j u q  that if they believed Hicks had oral 
authority from the defendant to sell and deliver the slave, and 
that the authority was unrevoked a t  the time of the sale, and 
the sale and delivery were made by virtue of the authority, the 
fact that the said Hicks, the witness, executed a bill of sale in 
his own name did not affect the plaintiff's title; which the court 
dedined giving. 
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There was a verdict for the defendant. Rule for a new trial 
discharged, and an appeal. 

Gillium and Lanier for plaintiff. 
McRae for defendant. 

PEARSON, J. An agent, having a verbal authority to (360) 
sell a slave, does sell and deliver the slave and receive the 
purchase money, and a t  the same time executes a bill of sale, 
under seal with warranty, in his own name, without any refer- 
ence to the principal : does the title of the slave pass to the pur- 
chaser? The judge in the court below held that i t  did not. I n  
this, we think, there is error. 

His opinion, we presume from the argument made in  this 
Court, was influenced by the suggestion that, as there was a bill 
of sale executed by the agent at  the same time, the title could 
not pass by the sale and delivery, and as the bill of sale was not 
binding upon the principal, the title did not pass in either way. 

The proper view of the question, as i t  seems to us, is this: 
The principal says the bill of sale is inoperative, so far as he is 
concerned, because the agent was not authorized to bind him by 
a deed. That is true, and therefore i t  has no effect whatever, 
except so fa r  as i t  may subject the agent upon his covenant of 
warranty. But i t  has no effect in reference to these parties. 
So the transaction is left as a mere sale and delivery of a slave 
by one having a verbal authority to sell. Such a sale is valid. 

PER CURIAM. Judgment reversed, and a venire de novo 
issued. 

1. Where nn :lction is brought by :I plaintiff to recover the amount 
of n reward offered by thr defendant for the apprehension and 
delivery in jail of nn individual charged with a rriminal offense, 
it is incunlbent on the plaintiff to prove that he either compelled 
the individual by force or induced him by persuasion to make the 
surrender. 

2. If the surrender of such indiridual was wholly voluntary, although 
the plaintiff acconlpanied him to the jail and saw him lodged 
there, he has no right of action. 

3. Where an agent is authorized to offer a reward for the apprehen- 
sion of an individual, it is only necessary to prove that this was 
d o n e t h e  mode of doing it is entirely immaterial. 
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- ~ ~ P E A L  from the Superior Court of Law of BLADE~,  at a 
Special Term in December, 1850, Dick, J., presiding. 

This was an action of assumpsit, brought to recover the sum 
of $100, which, it was alleged, the defendant had offered to give 
any one who would apprehend and commit to prison a certain 
person of color, named Chavis, charged with homicide. 

The plaintiff proved by a Mr. McNeil that the defendant 
requested him (the witness) to offer a reward of $100 in his 
(the defendant's) name to any person who would apprehend 
and commit to jail the said Chavis; that the defendant did not 
direct in what manner the reward should be offered, whether 
by written advertisement or by publication in a newspaper; that 
he (the witness) wrote to the editor of the Fayetteville Observer, 
and the purport of what he had written was (here the defend- 

ant's counsel objected that the witness could not speak of 
(362) what he had written to the editor without producing the 

letter or accounting f a r  its absence, but the court per- 
mitted him to proceed) contained in the newspaper then before 
the court, dated 20 Kovember, 1845. The plaintiff then intro- 
duced the jailer of the county, who proved that the plaintiff 
came to his house 011 the Saturday night before the trial of the 
culprit, distant from the jail about two hundred yards, and told 
him he wished him to go to the jail; that he accordingly went, 
and found there Chavis and a man by the name of Smith with 
him; that the said Charis was not confined in any way, and 
upon the jailer's opening the door, the plaintiff told C h a ~ i s  to 
go in, n-hich he accordingly did. 

I t  was in proof that Charis mis tried the week following the 
Saturdar night cf his going into custody, being the Spring Term, 
1849, of Eladen Superior Court of Lam.. I t  m s  also in proof 
that the culprit. Charis, ~vas  in the employment of the plaintiff 
at the time of the l~ori~icidr. The defendant offered to prove 
that hc nas  in the employment tlf the plaintiff after his trial, hut 
thii latter evidel~ce V-P? ohjectcd ro and escludd bv the court. 

There was no proof that the plaintiff made anv effort to 
arrest the culprit, nor mas there an. proof of hiq haring arrested 
him, but that before stated. 

The defendant contended, amonn other thing?, that the plain- 
tiff had not, in fact, apprehended the culprit. hut t h t  he had 
intended to come in of himself. and the plaintiff, being aware 
of it, merely accon~l,anied him to claim the reward: and this, 
it vas  insisted, mas inferable from the facts, that i t  ~ i \ s  just the 
Saturday night before his trial that the culprit came i n ;  that 
he came untrammeled; that there was no show of force or con- 
straint upon him; that he had been in the employment of the 
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plaintiff a t  the time of the homicide, and that no proof had been 
offered of any act of arrest by the plaintiff, or even of his 
having searched for the offender. And the defendant's (363)  
counsel prayed the court to instruct the jury that if they 
believed the culprit had come in of his own accord, and although 
the plaintiff may have accompanied him, yet, if it was not in 
consequence of any force or persuasion used by the plaintiff, the 
plaintiff was not entitled to recover. 

The court refused to give the instruction prayed for, but told 
the jury that i t  was not necessary for the plaintiff to have 
brought Chavis to jail by force to enable him to recover, but if 
he had induced Chavis to come to jail by persuasion and prom- 
ises of assistance, i t  would be the same as if he had used force. 
The only evidence how Chavis got in  jail was the evidence of 
the jailer, and they must decide upon that whether the plaintiff 
had brought Chavis and put him in jail, and if they found for 
the plaintiff on this point, and also found that the defendant 
had authorized McNeil to offer the reward, as stated by McNeil, 
then the plaintiff was entitled to recover; and there was no evi- 
dence calling for such instructions as the defendant's counsel 
had asked for. A verdict being rendered for the plaintiff, and 
a rule for a new trial discharged, the defendant appealed. 

W .  Winslow for plaintiff. 
Xtrange and McDougald for defendant. 

PEARSOR, J. There is error in the refusal to give the in- 
struction prayed for, and in the manner in which the case was 
left to the jury. 

The instruction concedes that the plaintiff is entitled to recover 
if the person accused surrendered himself in consequence of 
either force or persuasion used by the plaintiff; but i t  asserts 
that if the man surrendered hinlself of his own accord, the 
plaintiff is not entitled to recorer. There can be no question of 
the truth of the proposition asserted, for if the man snr- 
rendered himself of his own accord, without any force or (364)  
persuasion on the part of the plaintiff, then he has not 
performed the services for which the reward was offered. In-  
deed, his Honor does not deny the proposition, but refuses "to 
give the instruction," and after reciting what the defendant had 
conceded, "that it was not necessary for the plaintiff to have 
brought the man to jail by force, but if he had induced him to 
come to jail by persuasion and promises of assistance, i t  modd 
be the same as if he had used force," he proceeds to instruct 
the jury, "that the only evidence how the man got in jail was 
the testimony of the jailer, and they must decide upon that 
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whether the plaintiff had brought and put him in jail." and 
puts his refusal to instruct the jury, as prayed for, on the 
ground that there was no evidence to raise the question. 

There is error in thus narro~ving d o m  the case, and, in effect, 
deciding it. The man is in jail; he was induced to come either 
by force or persuasion used by the plaintiff, or he came of his 
~ Y I I  accord. Thcre iq no evidence that he came of his own ac- 
corrl-i ,go, he carnc h- force or perwasion used by the plaintiff. 

There is no evidence that the plaintiff had used force to 
apprehend the man. The testirnhy of the jailer, although not 
inconsistent n i th  the idea that the plaintiff had, by persuasion, 
induced the man to surrender himself, waq by no means con- 
clusire of the fact, and did not exclude the idea that he had 
surrendered himself of his own accord. So the fact that the 
surrender v a s  made on Saturday night before court mas con- 
sistent ~v i th  either view of the case. The same may be said of 
the other fact, that the man r a s  in the plaintiff's employment 
at the time of the homicide. ,4nd i t  seems to ~ ? s  that there was 
nearly if not quite as much ground for instructing the iury that 
there was no evidence that the surrender n7as made in conse- 
quence of persuasion used by the plaintiff as for the instruction 

that there was no evidence that the man surrendered 
1365) himself of his o m  accord. That inquiry ought to have 

been submitted to the jury, v i th  instructions that the 
burthen of proof was on the plaintiff. and, in the absence of 
an7 proof of an act done or TI-ords used bx- him tending to 
induce the man to surrender himself, if the jurv could not sat- 
isfy thenzselres how the fact I T - ~ Q ,  they should find for the 
defendant. 

There is no error upon the question relative to the letter of 
3IcNeil to the editor of the Obscrcer. I t  was not necwary to 
prove its contents. Tt n-as sufficient to prove that the defexdant 
had authorized McNeil to offer the reward, and that it mas 
nffcrcd Thc 11ior1c in which XcNeil procured it to be done 
was ~rholly immaterial. 

As to the other question, i t  is onlv necessary to say that. in 
a case depending on well-balanced circumstances, the fact that 
the nian after his acquittal went to nwrk with the plaintiff 
might have had some weight on one side or the other; and in a 
caw of circumstantial e~-idence the facts following, as me11 as 
those which precede and those which accompany the act, are 
sometimes important. 

PER CTRIAX. There must be a venire de novo. 

Cited:  Hollin.gsworth v. Smith, 49 N. C., 271. 
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(366) 
ALEXANDER D. McIiAE v. DANIEL D. McRhE. 

1. A died, lea~ing three children, of who111 B, the defendant, was the 
guardian, arid who h t ~ l  slaves left to them by will by C to the 
auouu t  of ul~warils of $600 H gnye to D, the ~IaintiE, a bond, 
exec u t ~ l  4 February, lb46, of the followiiiq purport: "I promise 
to pay D $360, being in cousiderntioil of Luouey n-hich he paid 
for A and his heirs, which suin 1 am to 1)ay  hen it can be 
raised out of the estate left to them by the will of (3.'' The writ 
was issued nearly three years after the date of the bond: 

2. Held. that the true collstruction of this boud is, not that the pay- 
meut should be delayed uutil the guarcliau could raise the amount 
out of the hire aiid l~rotits of the property, but that it should 
be made as soon as the guardian could, by proper proce~dings, 
raise the luouey by the sale of the prulmty, aud that this could 
hare been doi~e within less than three years. 

APPEAL from the Superior Court of Law of RICIIMOND, at 
Fall Term, 1850, Battle, J., presiding. 

This was an action of debt upon a bond, of which the follow- 
ing is a copy: "With interest from date, I promise to pay to 
Alexander D. McRae the sum of $360, being in consideration 
of money which he paid for Hugh D. McRae and his heirs, 
which sun1 I am to pay when i t  can be raised out of estate left 
to them by the will of Daniel McRae, their father. I n  witness 
whereof, etc., dated 4 February, 1846, and executed by Daniel 
D. McRae." 

The defense relied on was that the bond showed upon its face 
that i t  was payable upon a condition precedent, which had not 
been performed. 

The plaintiff produced in evidence the will of Daniel XcRae, 
deceased, in which was the following clause : "I give and 
bequeath to my son Alexander McItae, for the sole and (367) 
separate use and benefit of my son Hugh McRae, in trust, 
the following slaves, viz., Ehloe and her child Hannah, Sam, 
Abram and Dinah, together with their future increase; also I 
give and bequeath the one-half of the tracts of land vhereon I 
now live, containing 750 acres, for the sole and separate use of 
my son Hugh McRae during his natural life, and at  his death 
to his heirs forever." H e  then proved that Hugh McRae, men- 
tioned in  the said clause, had died, leaving three children, to 
whom the defendant had been regularly appointed guardian; 
and that two of the slaves mentioned in the clause aforesaid 
were worth about $600. The writ was issued on 15 January, 
1849, nearly three years after the date of the execution of the 
bond; and the plaintiff contended that the defendant had had 
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ample time to have raised the amount mentioned in the bond, 
by a sale of the property of his wards; that i t  mas his duty by 
law so to have done, and that his neglect or delay in so doing 
ought not to prevent the plaintiff from recovering. 

The defendant contended that the true construction of the 
bond was that the money was to be raised out of the rents and 
profits of the property of his wards; that he had no right to 
sell it, or any part of it, to pay the bond; and that there xVas 
no evidence that any rents or profits had been received by him, 
nor even that the property had been delivered over to him, 
except what might be inferred from his appointment as guard- 
ian;  and that, consequently, the plaintiff could not deliver. 
And of this opinion was the court, in submission to which the 
plaintiff was nonsuited, and appealed to the Supreme Court. 

S o  counsel for plaintiff. 
)Strange for defendant. 

(368) PEARSON, J. This was debt on a bond for $360. The 
defense mas, that payment was not to be made until the 

defendant, as guardian of the children of Hugh NcRae, could 
raise the money out of the rents and profits of the property of 
his wards. 

His Honor was of opinion that such was the proper construc- 
tion of the bond. I n  this, me think, there is error. I t  is true 
that for the maintenance and education of a ward the guardian 
has no right to expend more than the income. But for the 
payment of debts for which his ward is liable, a guardian has 
i t  in his power, by proper proceedings, to sell the real as well 
as the personal estate. 

The true construction of the bond is that the money mas to 
be paid as soon as i t  could be raised by a sale of the property 
of the wards of the defendant. H e  was bound to procure a sale 
for that purpose within a reasonable time. Certainly, i t  could 
hcre been done within some time short of three years. 

PER CURIAM. There must be a venire de novo. 

SAMUEL P. MORTON AND WIFE ET AT.. V. ISGRAJI ET AL. 

A person named as executor is not competent as a11 attestiw witness 
to a r i l l  of personalty. R'or v i l l  his subsequent renunciatio~~ and 
release ninlie him so He must he disinterested at the time of 
attestation. 
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APPEAL from the superior Court of Law of ANSON, at  Fall 
Term, 1850, Rattle, J., presiding. 

This was an issue devisavit vel non made up to try (369) 
whether a certain script was the last will and testament 
of Isham Ingram, deceased. While the issue was pending in the 
County Court the caveators had an entry made upon the records 
of the court that they admitted the script to be the last will and 
testament of the said Isham Ingrani, as to his real estate therein 
devised, and contested it only as a will of personalty. Upon 
the trial of the will in the County Court the jury found it to be 
the will of the said deceased, both as to his real and personal 
estate, and from the judgment thereon the caveators appealed 
to the Superior Court. At the trial in the Superior Court Dr. 
Christopher Watkins, one of the subscribing witnesses to the 
script, was offered as a witness to prove its due execution, but 
he was objected to as a witness to prove the script to be a will 
of personalty, because he was named executor therein. The 
plaintiff then exhibited a release from the said Christopher 
Watkins of the following purport, to wit: that he had no desire 
or intent of acting as executor, or of taking upon himself any 
of the trusts mentioned in the said paper-writing and which by 
law might be cast upon him; that, therefore, and in considera- 
tion thereof, he released to Joseph Ingram, etc., all right, trust 
and interest which, bv the said appointment as executor afore- 
said, or by law, or otherwise, he miaht or could harc by reason 
of said appointment, thereby renouncing and absolutely refus- 
ing to assume or take upon himself any of the rights or trusts 
of an executor under said paper-writing, purporting to be the 
said Isham Inqram's will. The court held that the said witness 
mas inconpetent to prove the script to be a will of personalty; 
and the jury, under the charge of the court, found the script to 
be the last will and testament of the said Isham Ingram, de- 
ceased. as to the real estate therein devised, but not his 
last will and testament as to his personal estate therein (370) 
mentioned. Judqment was given accordingly, and also 
against the plaintiffs for the costs, and the plaintiffs appealed. 

Mendenhall and Dargnn for plaintiffs. 
Winston and Miller for defendants. 

PEARSON, J. There is no error. The only question presented 
is whether the person named as executor is competent as one of 
the attesting witnesses to a will of personalty. I t  is settled that 
the witness nwst be disinterested at the time of the attestation, 
and it is decided in  Allison v.  Allison, 11 N.  C., 141, cited and 
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approved in Tuclcer v. Tucker, 28 X. C., 161, that a right to 
colirmissions is such an interest as disqualifies a witness. An  
executor has a right, by l a ~ r ,  to commissions upon the receipts 
and disbursements of the assets. The fact that the witness re- 
nounced and executed a release does not remoce the disqualifi- 
cation, which existed a t  the time of the attestation. 

90 unnecessary costs were incurred in reference to the will, 
so f a r  as it concerned the real estate. I t  r a s ,  therefore, right 
to require the propounders to pay the costs of the proceeding. 

PEE C u x ~ s x .  Judgment affirmed. 

Ci ted:  Ruie  1..  ~lIllcConuel1, 47 PIT. C., 456;  Gunt rs  c. Gunfer, 
48 C., 442. 

THE STATE TO T m  o s ~  or;. RICHARD J. GREGOIIS r. WILLIAM 
13. HOOICS ET AL. 

When in an n~tioil  u1)on a constable's bond the breach assigned is that 
the coiistnble "had failed to  return to the relator the note" which 
he had placed in his hands for collection, it is a sufficient defense 
for the officer to shov that he had obtained a judgment on the 
note; for then the note became merged in the judgment and re- 
mained in the hands of the justice. 

APPEAL from the Superior Court of Law of ~ ' A Y N E ,  at Fall  
Term, 18S0, Ellis, J., presiding. 

This was an  action of debt upon the official bond of the de- 
fendant Hooks, executed in  February, 1845, for  the faithful 
discharge of the duties of the said Hooks: as constable for the 
ensuing year. The plaintiff alleged that  the relator had placed 
in the hands of Hoolis, during that year, a certain note fo r  col- 
lection. The declaration charged three breaches of the bond in  
relation to this note, the two first of which it is unnecessary to 
State, as no que~ t ion  upon them was presented to the Supreme 
Court. The third breach assigned v a s  that "the defendant 
Hooks had failed to return the note to the relator." his engage- 
mcnt having been to collect the note o r  return it. Upon the 
latter count it appeared that  the defendant Hoolrs had been 
elected constable for one pear from February, 1843, and had 
entered into the bond declared on ;  that during that year the 
relator had placed in his hands for collection, as  constable, the 
note in  question, which the said Hooks promised to collect or  
return;  that  within a day or two after Hooks receired the note 
a judgment was obtained thereon and execution was sued out 
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agains~ the maker. A demand by the plaintiff was ad- 
mitted, and the note had never been returned nor ac- (372) 
counted for to the relator, nor did the defendant offer to 
return it upon the trial. Thc plaintiff contended that he mas 
entitled to recorer the full amount of his claim, as the note 

' had never been returned. 
The court, charged the jury that, as to the third breach 

alleged, for a failure to return the note, the plaintiff was enti- 
tled to recorer, but they should give him only nominal damages, 
as there was no evidence that the maker of the note was able to 
pay it at  any time after it had been received by Hooks. 

The jury returned a verdict for the plaintiff upon the third 
count only of the declarations, and gave nominal damages. 

From the judgment thereon the plaintiff appealed. 

J.  I$. Bryan for plaintiff. 
ilfordecai and 1Vasl~ington for defendants. 

PEARSON, J. The third breach assigned is that he "had failed 
to return the note to the relator." Upon this (which is the only 
matter excepted to) the charge is, "for a failure to return the 
note, the plaintiff is entitled to recover nominal damages only." 
To this the plaintiff excepts. There is no ground for the excep- 
tion, for, admitting that his Honor cught to have charged that. 
unless the note was returned or accounted for, the plaintiff was 
entitled to recover its value, as being converted and applied to 
his own purposes by the officer, the exception was untenable, 
because the case states that, "in a day or two after the note was 
put into his hands a judgment mas obtained thereon and execu- 
tion sued out." Thip accountr for the note; it merged in the 
judgment, was canceled, and remained in the hands of the jus- 
tice. 

Whether the plaintiff wodd have been entitled to any, (373) 
and whnt damage, if a failure to return the judgment 
had been assigncd as a breach, is a different question; for a 
judgment is a quasi record, and ought properly to be retained 
b,y the justice. We are not informed what is the fact in refer- 
ence to this matter; at all erents, the judge did not decide this 
question, and the exception does not raise it. 

There is no error of which ihc plaintiff has a right to com- 
plain. 

P t n  C C R I A ~ .  Judgment affirmed. 

Cited: Miller z,. Pharr, 87 N.  C., 398. 
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DES ON DEMISE OF WILLIAJI R. EDJIUSDSOS v. WILLIAM 
HOOKS. 

What the description in a deed for laud uleaiis, or n-hether it conveys 
ally definite idea, are questions for the court, and ought not to be , 
left to the jury. 

APPEAL from the Superior Court of Law of TAYKE, at  Fall  
Term, 1850, Ellis,  J., presiding. 

This was an action of ejectment, in which the lessor of the 
plaintiff claimed title to the premises in dispute by purchase a t  
a sheriff's sale, made under sereral judgnients and executions 
tested from November, 1545, to June,  1846, of which regular 
transcripts were produced; and the plaintiff also produced a 
deed from Otlin Carr ,  sheriff of Wayne, mhich, i t  was alleged, 
conveyed to him the title to the premises. The sheriff's deed 
recited sereral executions against John  Hooks and other persons, 

that in pursuance  hereof he leried upon c e ~ t a i n  pieces 
(374) or parcels of 7and, situate, lying and bcinq in the county 

of V a y n e ,  to wit ,  defenckcnt's lots at J7ahunta  Depot, 
anc7 land adjoining Ichabod Pearson and Josiah Evnns ,  and 
Daniel Hanell and others, and that  he afterwards, a t  public 
auction, sold the said premises to William B. Edmundson, and 
the deed then, in consideration of the premises and the pur- 
chase nloney paid, conveyed the said pieces or parcels of land, 
as above described, and their appurtenances to the said William 
B. Edmundson in fee. The plaintiff then proved that  John  
Hooks, the tenant in possession, had been in possession of the 
premises for several years prior to the .ale made by the sheriff, 
was in possession a t  the time of the sale, and has continued in  
possession ever since. The sheriff nras introduced, and pro\-ed 
that he levied on the lot described in the declaration (the de- 
scription in the declaration corresponded substantially ~ v i t h  
that in the sheriff's deed) under the executions above referred 
to. and sold that identical lot on 16 NOT-ember, 1846, when the 
lessor of the plaintiff became the purchaser, and that  he in- 
tended to convey the same by his said deed. 

The defendant, JTilliam Hooks, who had been admitted to 
defend as landlord of John H ~ o l i s ,  gave in  eridence a deed from 
John Hooks (under ,  whom the nlaintiff claimed) to Wright 
TToodard, one of the defendants in the above executions, dated 
9 Nap ,  1844. and also a deed from the said Woodard to him, 
T i l l i am Hooks. dated 21 Sovember, 1846, and contended tha t  
thereby the legal title 1-ested in him, and therefore the plaintiff 
could not recorer. H e  further proved that, although the lots 
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surd for adj~il l( 'd ,\. G. Person, they did not adjoin Daniel 
IIancll, but Ilia: John IIooks, ozle of the defendants in the exr- 
euiions, had land which did adjoin Person, and Daniel IIanell 
and others, and contended that this land, and not the 
lots, 1,11xst be held by a proper construction of the levy (375) 
to hare  brcn lericd cn.  Thc defcndant further contended 
that the desel.il)tiori of the lots in rhe sheriff's deed to Edmund- 
son mas entirely too vague and uncertain to operate as a con- 
veyance of land. The dcfcndant further proved that, a t  the 
execution sale a t  which Edrnundson bought, the sheriff' declared 
that lie only intended to sell the interest of John  Hooks, and 
that, tliereforc, I I O  interest of Woodard cf uld pass by the sale. 

The pliliiltif? insisted that whatever interest John  Hooks had 
in the pren~iscu at the time of the sale made by the sheriff. if 
nothing more than a naked porsession, ~ v a s  transferred to him, 
and that he had a right to be put in possession of it, and that  
William Hooks, as landlord, could not v t  up  any title acquired 
by him subsequently to the sale, i n  opposition to thc plaintiff's 
title mcl to d ~ f w t  his claim. 

Hi s  Honor owrruled the defendant's objections, and in- 
structed the jury that  if they believed the premises in dispute 
were included 11:lder the lwv,  and the sheriff's deed to the lessor 
of the plaintiff, the plaintiff x a s  entitled to recover. 

T h r  jury found a rerdict in favor of the plaintiff, and from 
the judr i t~rnt  thereon the defcndant appealed. 

PEARSON, J. The sheriff held several executions against (376) 
John Hoolrs and others, one against John  Hooks alone, 
and one against J o h n  Hooks and Woodard. The  deed recites 
all of these executions: a levy upon "the defendant's lots a t  
Nahunta Depot," a sale, and thereupon conveys "the lots h i e d  
on" to the lessor. The question is, Does this deed rest  the title 
of the lots sued for i n  the lessor? We think the description too 
vague and uncertain, and tl~crcfore the decd paqses nothin?. 

The execution against John  Hoolrs and Woodnrd was not 
levied on the lots, and h3s no bearing on the case. 

"The defendant's lots a t  S a h u n t a  Depot" is  the description; 
what i t  nirans, or  whether it conveys any definite idea, wa.; a 
question for  the court, and oucht not to have been left to the 
jury. I t  has no definite meaning. I f  we suppose i t  means lots 
belonginq to all of thc defendants, thcre is no subject to fit it. 
I f  wo s u p p o ~ c  it mrnns lots belonging to John  Hooks, one of the 
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defendants, still there is no subject to fit it, for, although John 
Hooks lived on the lots sued for, and they might have been de- 
scribed as ('the lots on which John Hooks now lives," yet they 
do not answer the description supposed, for in fact they did not 
belong to him, as he had, some two years before, conveyed them 
to Woodard. The description is unmeaning, and the court 
should so have instructed the jury. 

This defense does not a t  all impugn the rule that William 
Hooks, defending as landlord, could only make such d e  

(377) fense as mas open to the tenant; because he was at liberty 
to say to the purchaser at  the sheriff's sale, "Your deed 

does not cover the land." 
PER CURIAM. Judgment reversed, and venire de novo. 

Cited: Carson v. Ray, 52 N .  C., 611;  Robeson 11 .  Lewis, 64 
N. C., 738; Farmer v. Butts, 83 N. C., 389. 

J O I I S  SIMPSON v. NATHAS ICIKG ET AL. 

.\ testatrix bequeathed as follows: " M y  girl Maria, after my death, 
I do not lenre her u s  a bond slave to any person. I wish her to 
live anlone 1 1 1 ~  children. or otherwise if she sees proper. I leave 
J. S. to act :IS truster for said qirl " ,\lso, "I will and bequeath 
$25 to M:lri:~": Xeld .  thzt uni1c1- this m i l l  J. 8. took the legal 
title to tlic cirl Maria. 

XPIJEAL from the Superior Court of Law of C a s w a ~ ~ ,  at Fall 
Term, 1850, Xanly,  J., presiding. 

This was an action of detinue for the slaves Maria, etc., tried 
upon the plea of uon detinet. 

I n  the last mill and tesfainent of Letitia Foster, who dicd and 
whose will was admitted to probate in 1837, appears the follow- 
ing clause, to wit: "My girl Maria, after my death, I do not 
leave her as a bond slave to any person. I wish her to live 
among my children or  otherwise. if she sees proper. 1 leave 
John Simpson to act as trustee for  scid girl." And in mother 
clausr she says: "I will and bequeath $25 to Maria." U n d ~ r  
this d l  tho plaintiff claims the slaves in question. 

I t  appeared in evidence that a short time after the death of 
Mrs. Foster in the same year, Nathan Kin?, the esecu- 

(375) tor, and now one of the defendants, consented that the 
plaintiff might take the negro Maria, which he accord- 

ingly did. and she has since been under his control, up to within 
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a short time before the institution of this suit, when the defend- 
ant King and the other defendant. one of the next of kin of the 

u 

testatrix and interested in  her estate, took possession of the 
slave Maria, and the other slares, who are the children of Maria, 
born since the death of the testatrix and since possession was 
given to the plaintiff; and the defendants. upon demand, have 
refused to surrender them to the plaintiff. 

The point raised by the defendant's counsel was whzthcr by 
the will and the facts of the case, any such estate was vested ia 
the plaintiff as would enable him to maintain this suit. 

The court was of the opinion that there was a manifest intent 
in the clause of the will in question to vest in the plaintiff a 
trust estate in  the person of the woman, and this, connected with 
an assent by the executor, mould operate to confer upon the 
plaintiff the legal estate, which was all that was necessery to 
support the action in this Court. 

The jury, under the instructions of the court, found a verdict 
for the plaintiff, and from the judgment thereon the defendants 
appealed. 

Kew and T.  Rzifin, Jr., for plaintiff. 
-Worchead for defendants. 

Pmxsox, J. The declaration by the testatrix, that she does 
not leave the girl Maria as a b o d  slave to any person; the 
legacy to her of $25, which she could only take as a person, as 
distinguished from mere property, and the appointment of 
Sinlpson to act as trustee for her, treating her as a person, 
instead of appointing him a trustee of her, treating her as prop- 
erty, furnish strong ground for the position that it was 
not the intention of the testatrix to bequeath the legal (379) 
title of the girl, as property, to Simpson. As the girl 
was the property of the testatrix, upon her death the legal title 
must belong to some one, and unless it was the intention to give 
i t  to Simpson, i t  remains with the executor; and thus the as- 
sumed purpose of the testatrix mould be defeated, because i t  
would be impossible for Simpson to act as trustee for the girl, 
as a person, or as trustee of her property, if the legal title 
remained with the executor. 

H e  was made trustee for the one purpose or the other, and 
neither can be accomplished without giving him the legal title. 
We do not feel a t  liberty to adopt a construction by which the 
appointment of Simpson as trustee would be rendered wholly 
nugatory, and the purpose of the testatrix be necessarily de- 
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feated-not by reason of anything dellors, but by reason of an 
intrinsic defect i n  the will-and we therefore conclude that  the 
legal title is given to Simpson. 

I t  is evident that  the testatrix supposed she had a right to 
confer on the girl the privilege of acting as a free person, pro- 
vided she appointed a trustee to act for her, by which she means 
some person to act as her ostensible ozcner, but i n  mliorn the con- 
fidence or trust was reposed that, although he was in law the 
master, yet he would not treat her as a bond slave, but would 
allom her to live among the children of the testatrix, or  else- 
where, if she saw proper, as a privileged person. The trust is  
clearly unlan-ful, and the result of this suit can be a matter of 
but little consequcnce, for  the residuary legatees, if there be any, 
if not. the next of kin, in equity may hare  the trust  declared 
void, and call for  the legal title. 

PEIL CCRIAII. Judgment affirmed. 

Ci ted:  S fa l loy  11. J l c N a i r ,  49 I$. C.. 300. 

DOL ox I>LVISI: OF 'iITIGGISS' EICIRS v. LASSITER RIXIDICK 

In t j~cnnrn t  the rule is n-ell estnhlished th:) t \Then n person is ad- 
mitted hy the court to defelxl ns Inncllord, nhich he has n right 
to clnim, h~ stands in  t h ~  111nct of hi? tennut, and clan mnli+? no 
defense n hich the tenant could uot hare made. 

APPEAL from the Superior Court of Law of GATES, a t  Fal l  
Term, 1850, CaldweZZ, J., presidinq. 

On the trial of this ejectment the lessors of the plaintiff de- 
duced title to the land in dispute throa<h a deed from one 
Benton to their ancestor, executed in Bums t ,  1841. Thic, suit 
mas commenced against Benton, and the defendants xiwe al- 
lox-ed by order of court to come in and defend ar. landlords of 
Benton. T h t p  alleged tha t  they had purchased the wid  land, 
as the property of the said Benton. a t  a sheriff's salr wbsequent 
to 1843. and that  the dr td  from the snid Benton to the ancestor 
of the Ieqqori of the plaintiff n-as made esnressly to drfrand one 
of the dcfcndants of a larce debt, vhich  he had a q i n q t  the said 
Benton. on ~ ~ h i c h  there had been a judmnent and esecntion. and 
vndcr TT hich the said land had Seen sold. vhcn  t h r r  became the 
purchn~er3;  all of vhich  thev offered to prove. T h r  introduc- 
tion of the testimony mas opposed bv the counsel of the plain- 
tiff, on the ground tha t  Benton was estopped as against the 
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lessors, and the same estoppel extended to the defendants. (381) 
The court received the testimony and the defendants 

had a verdict. From the judgment thereon the plaintiff ap- 
pealed. 

A. X o o r e  and W. N .  H. Smith for plaintiff. 
H e a t h  for defendants. 

P ~ a ~ s o s ,  J. I t  is stated in the record, "At Fall  Term, 1846," 
"Timothy Lassiter, T i l e y  Reddick and Lsssiter Reddick came 
into court as la~tdlords ,  enter into the common rule, and are per- 
mitted to defend." A landlord has a right to be made defend- 
ant  with his tenant, when he appears, or  to defend in his stead 
if he fails to appear, but i n  either case he can only make such 
defense as the tenant can make. H e  stands with or i n  the place 
of the tenant, and i r  entitled to his rights and is subject to his 
disadvantages. I ~ a l f o z w  v. Da;is ,  30 N. C., 443; K n i g h t  v. 
Smyth, 4 M a d e  and Selwyn, 347. 

W i s e  v. T/T'l~~elcr,  27 S. C., 196, and Lee v. Flannegan,  29 
N. 6.. 471, nc re  cited by the defendant's counsel as being in 
some measure opposed to the rule above laid down. But i t  mill 
he ven ,  upon exalnina~ion. that such is  ~ o t  the fact. The 
former case expressly admits the general rule in reference to 
landlords, and takrs a distinction because John  K. Whcelcr did 
not profess uprln the record to be the l ~ l l d l o r d ;  and inasmuch 
as no stranger has a ricllt to defend with o r  in the place of the 
person in possession. thc court inferred that  T\I'lweler, upon the 
default of the person in possession, had ?)ern ollowcd, by the 
C O I I S C ~ ~ !  of t h e  p l a i n t i f ,  to make hil~isc.lf d ~ f c ~ ~ d a n t ,  and maq at 
liberty to take an independent position. 111 the latter the case 
states that Mary  Flannernn n-ns made dcfrndant by the con~ent  
of the plaintiff, and no objectioa wns III:& her defense. So 
both these c a w  recogniw the well-settled r d r  in r e ~ a r d  to 
landlords. There is  error in allmvinr tht. defendants to rely 
upon a pround of dcfcnse ~vhich was not olwn to Benton, 
the p e x m  in possession, fcr ,  except a s  his lancllorcli, (382) 
they had no right to make thenxelves itcxfcndan'., and, 
after dring so, they vere  bound to act 111) to thc relation which 
they professed, in order to get the privilcry of nialriny defense. 

There is some discwnancy between the wcord and the case 
made bv the judge. Thic: states, "This w i t  T V ~ S  commenced 
against Benton, and the defendantr mere allowed, by an order of 
court. to come in  and defend." I f  a contradiction occurred, we 
should be hound by the record, because the province of tlw 
judge is  simply to state the case; the record is sent to speali for 
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itself. There is, however, no contradiction; the judge makes a 
general statement, which is  reconcilable with the particular 
statement of the record. 

I t  is probable tlic attention of his Honor was not directed to 
the statement in the record, that  the defendants were allowed 
to  defend as landlords, and because he thouqht the case within 
the decision of W i s e  v. Wheeler ,  and not under the general rule. 

PER C ~ R I A J ~ .  Judgment rel-ersed, and 2;sn i~e  de novo. 

Ci ted:  Whisser;hunt a.  Jones ,  80 R. C., 349;  ,Uadclrey L'. 
L o l ~ g ,  86 N.  C.. 385. 

(383) 
JOHS PATTERSON r. JOIIN BliITT ET AL. 

1. The acts of :I ministcnal oacer, as x constable o r  sheriff, in mali- 
in:: returils on warrants and writs, although required by law to 
he returned into a court of record, do not make a part of the 
recold,  arc only lw inm fucic taken to be true, and may be con- 
tradicted and shown to be false, antedated, etc. 

2. A sheriff camlot be made responsible for the acts of x constable who 
son~ctinles acted 2s his deputy, but nerer withont a special del~uta- 
tion. and n-ho has  comniitted a t res~ass  by levginq a wid at- 
taclul~ent, unless it can be shown thxt he was expressly nuthor- 
ized by the sheriff' to levy such attachment. 

3. Nuch less c:ul he be responsible whrn the constable returns the at- 
tnehment levied by him a s  constable, althourh by an order of 
court rile return is permitted to be amended by stxtinq the levy 
to hare been made by the sheriff,  by the said constable a s  his 
deputy. the sheriR's office harinq then expired and the ordrr of 
amendment having becn alq~ealcd from 

APPEAL from the Superior Court of Law of BEAUFORT, a t  
Fall  Term, 1850, El l i s ,  J . ,  presiding. 

This was an  action of trespass de bonis asportatis. 
The plaintiff alleged that he was in the possession and owned 

a stock of nierchandisc, on 28 June,  1847, when they were taken 
from him by one Exum, who professed to levy upon them in  
pursuance of an  illeyal attachment, sued out by the defendant 
Britt,  and that  he did the act as  deputy of the other defendant. 
Edmundson, who was a t  the time the Sheriff of Greene C o ~ m t y  
when the goods wore taken. 

The defendants pleaded severally the general issue and justi- 
fication. 

I t  was proved by the witnesses that  the plaintiff was the 
owner and in possession of a stock of dry  goods, qroceries, and 
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a variety of articles of merchandise in the t o r n  of Snow (584) 
Hill and coucty of Greene, on 28 July, 1847. 

I t  mar a lw prowd that on ihat dav thc dcfendarlt Britt sued 
out an attachment against the property of thc  lai in tiff for the 
sum of $4.3. Tt was issued bv a j~s t i ce  of the peace, directed 
to "any constable or other officer" of Greene Countp, and made 
returnable before t l ~ e  justice issiring it, or any other justice of 
the peace for Greene County. 

This attachinent ~ ~ 1 s  placed in the hands of one Exuni to 
execute. sa id  Exuui was at  the time a constable in Greene 
County, and sonlelimes acted as deputy sheriff for the defend- 
ant Edrnundso:~, but only when specially dep~ltized. I t  was also 
proved that ihe entire stcck of n1erch:mdise of the plaintiff was 
taken from his posqession by the srid Exuni, who professed to 
levy upon the same un&r said attachment. I t  did not appear 
that the said E x u n ~  had any valid process against the plaintifr 
on 28 July, 181-7, bul it did appear that on thr following day, 
the 29th, he had other rcsulnr attachments authorizing him to 
levy on the property of the plaintifl'. 

The witnesses differed as to whether the properi y was talien, 
under the defendant Britt's attachment, upon 28 or 29 Ju ly  
of said year. Two witness~s stated that i t  nas  on the 29th, and 
one stated that it was on the 28th; and the lcry indorsed upon 
the attachnlcnt itself, mhich was subsequently returnecl to the 
County Court, nas  dated as having been made on 25 July, 1847. 
By a record introduced by the plaintiff it appeared that the said 
attachment was returned inro ihe Court of Pleas and Quarter 
Sessions for Greenc County at its next regular term after Ju~J-, 
1837, to wit, i11 August, IS-i'i, when the defendant Britt 
applied to the c0ru.t to ordcr it to be tlocketecl, and for ( 2 % ; )  
leave to a~nend bv rnaking the attachment re!nrnablc to 
the said Court (sf Pleas and Quarter Sessions at its said term, 
and for lea\c3 to a i ~ e n d  the ofiicr4s rntnrn, and the direction of 
the attachnlcnt. The cmrt ordered the casc to  he placed upon 
the docket, and allowed thc amendment;; to be illade, as i,lojed 
for, and thcy were :~ctuully n~tlde, from ~ r h i t h  ordel. of a~-wnci- 
n,mt :hc plaintiff took an a p p l  to the Superior Court. Tlir 
return upon that attachment, as amended, as appeared frorli 
said transcript of the record of said COLW~, recited that saitI 
attachment had bccn ~ w m t e d  by lerrying upon the aforesaid 
property of the plaintiff on 28 July, 1547. ~ n d  mas signed 
"13aywood Rdmund5011. sheriff, by Jame.; E. Exum, deputy 
sheriff." It appeared from the record tlint the defendant Ed- 
mnndson resigned hir o?Ticc. of sheriff on Tuesday of the lerm, 
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when another person was elected, and the amendments to said 
attaehiuent xere  alloved on XTednesclay of the same term of the 
court, and that  the firat return was indorsed by Exam, as con- 
stable, upon the said attachment. Upon the question of daniages 
the ~ l a i i i ; i d  called John S.  Hardie, who restified that  r l ~ c  stock 
of gocds n hich tile plaintiff had on hand vhen  they vere  taken 
by Exum n as v:orrh hetn een $1,000 and $3,000. Joqeph Dixon, 
a witness, thought the goods nere  ~vor th  from $3,000 to $4,000 
when Exuiu tool; ~lleili. The plaiiitifl proposed to shurn, for  
the purpose of recorcring ~ i n d i c i i r e  dainages, tImt he had been 
forced by a body of a r n ~ e d  n1er :o leaw his storehouse and 
goods a t  Snow Hill,  on 27 ;July, 184;. and that he was subse- 
qucn~ ly  kept a n a y  by the i : m ~  nlcan-. and t1:at rhcse facis, and 
the cause of his absence. ne l e  knonn to 11!(w defendants and 
said E ~ u n i ,  thc d e l , u + ~  cf t h c  dzi'el~dant Edinundson, when the 

inid :ittachnient Tar  .act1 out ou the next day, and the 
(386) goods taken by Exum. The defendants objected to the 

e~ id rnce ,  but it m s  admitted by the court. 
The c1cfeiid:mts iii'roduced c>ridencc f regular and valid 

process by attachnient, placed in ihe hands of Exnm on 20 
Jnlv,  1847, arrainst the plnin+iff7~ propc;tr. 

The  defendants also called a vitness to proye tha t  vhen  Xxum 
took the property of the plaintiff under the atfaclinient of the 
defelldant Brit t ,  he was acting as constable, and not as the 
deputy of the defendant Edmundson. Upcn nbicctiop on the 
part  of the plaintiff, the court cxpresscd the opinion that i t  mas 
immaterial hon7 the fact  m s ,  as the return of the defendant 
Edmundwn to the County Court (x~hich  is heretofore set forth),  
after the amendment was allowed, amounred to a n  acquiescence 
in the t r c spas~  n,hich had been theretofore c o n ~ m i t t d  by the 
said E x i ~ m .  nhen professing to a d  under the viid attachment, 
if the act T-as a trespass: that  it  cppenred froin the record of 
the said cowt  that the retnrn 17-as mrde hv the defendant Ed- 
mundqon through E s u n ~ ,  his d ~ p n t l - :  and the return. thus ap- 
pearinr of record, nTas full and co~c lus i r e  proof that  it m7as the 
act of Edniundson. and he could not n o x  he heard to denv i t ,  a t  
least SO f a r  as t h a  fact of i t< beinq his ~ e t u r n .  And by this act 
of rccord he a:vnted to and r,donted all the preriouq nets of 
the w:'d Exum done under the w i d  attachment. The  evidence 
v-nq not h ~ n r d .  I t  mas pros-cd bv thc defendant-, that a pa r t  
of t h ~  said zoods came to the hands of one 7 J a s  with the n c s ~ n t  
of the nlnintiff. and another portion to the hands of one Wil- 
linmq. under orders of the Countv Court of Greene, by consent 
of nart;es. made in  the case of the defendart Br i t t  aqainst this 
plailitiff relatire to the said at tac ' lwmt returned to the said 
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court; and that another part came in the same may to the hands 
of one Moses Patterson. I t  mas also proved by the defendants 
that a part of the said goods had been sold by the said Exum 
and the proceeds applied to the payment of regular at- 
tachments placed i n  his hands on 29 July, 1847. The (387) 
defendants also introduced evidence of the value of the 
several amounts of goods that came .to the hands of the respec- 
tive parties above named, and the amount applied by Exum to 
valid attachments. 

The court charged the jury that the plaintiff's right to re- 
cover depended entirely upon the question whether the goods 
wem taken on 28 or 20 July,  1847. I f  they were taken on the 
29th, they should return a verdict for the defendants, because 
on that day Exum had regular and valid process in his hands 
authorizing him to take the property of the plaintiff, and i t  
mattered not, though he professed to take under other and void 
process. But if they should be of opinion that the property 
was taken upon 28 July, then the plaintiff mould be entitled 
to recover, because the attachment under which Exum pro- 
fessed to act was void, and did not authorize him to take the 
propcrty of the plaintiff, and it did not appear on that day he 
had any regular and valid process; and because these defend- 
ants were both responsible for the acts of Exum, i t  appearing 
of record that they both, subsequently, acquiesced in these acts, 
the defendant Edmundson bv the return of the attachment and 
the cther defendant, Britt, by accepting the return and pros- 
ecuting tlie said suit against the plaintiff; that if they believed 
the plaintiff cntitled to recover, the proper measure of damages 
modd be the value of the goods at  tlie time they mere taken, 
deducting the value of goods that came to the hands of VESS, 
Williams and Moses Patterson by the consent of the plaintiff; 
that they might also allow such sum as they should think reason- 
able for the injury suqtained by the plaintiff by being deprived 
of the use of his propcrty since it mas taken: that if they 
thought the circunlstances of the case would justify them, they 
would be a t  liberty to give vindictive damages by way of pun- 
ishment to the defendants; that they should make no 
deduction for any of the goods appropriated by Esuln (3SS) 
to any purpose without the consent of the plaintiff, even 
though thc same might hare been appropriated to valid claims 
in his hands against the plaintiff. 

Tho j u y  returned a rerdict for the plaintiff. The defend- 
ants movcd for a new trial for error in  the instructions to the 
jury. and for the exclusion of proper evidence and the admis- 
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~ i o n  of illegal testimony. Rule discharged, and a judgment, 
from which the defendants appealed to the Supreme Court. 

R o d m a n  for plaintiff. 
J .  13. B r y a n ,  J .  IT'. R r y v n  and Washinglon for defendants. 

P ~ a ~ s o s ,  J. The court charged, "that the defendants were 
both responsible fcr  the acts of Esum, i t  appearing of 

(289) record that they both subsequently acquiesced in these 
acts-Edmundson b~ the return of the attacliment and 

Brit t  by accepting the return and prosecuting the suit." 
There is error in holding Edmundson respol~sihle for the acts 

of Exum, and giving to the return this conclusive legal effect. 
Horn f a r  the superior is bound by the acts of the deputy is not 
the question; but i t  is, Did E s u m  lerp upon thr goods of the 
plaintiff as t h e  d e p u t y  of Edmundson? The o r i ~ i n a l  return, 
made by Exuni, was a levy by him as constable. The County 
Court permitted him to amend so as to make i t  a return of a 
levy by Edmundson, as sheriff, by Exum, his deputy. To this 
amended return is given the conclusive effect of a record, mhere- 
by i t  is established that  Exum made the levy as deputy, and, 
consequently, that Edmundson is responsible in the same man- 
ner as if he had done the act himself. 

I n  what light the question vould be vie~ved if Xxum had 
been a regular and l m o ~ ~ n  deputy, without any other capacity, 
is not before us. The case states that  lie was a constable, who 
sometimes acted as deputy, but only vhen sprcia l ly  depzltizcld; 
no express deputation is pretended, and, if he can be made a 
deputy a t  all, it  must be, as an  inference, from the fnct of his 
assuminy that character in  m a h g  the amended retuni. This  
was dome after Edmundson r e n t  out of office, m d  he is not 
shonm to hare  had notice of it.  HOE the assumption in a single 
instance, ~v;thout the knowledge of the principal, can conclu- 
sirel- establish the character assumed, so as to make the supe- 
rior liable in  trespass, me are not abie to conceive. H i s  Honor, 
i t  seems, gave to the return this conclusive effect, by treating 
it  as a. record, which imparts absolute verity. H e  was nlistalren 
in his premises. A record states the acts of the court itself. 
The acts of a ministerial officer, as a constable or qherifl, in 
makins returns on ~ ~ a r r a n t s  and writs, although required by 

law to be returned into a court of record, do not make a 
(390) part  of t h e  record,  are only p r i m a  facie taken to be true, 

and may be contradicted and shown to be false, ante- 
dated. etc. Pmith v. Low, 27 N. C., 197. I f  such a return i s  
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not conclusive as to the acts, much less is i t  conclusive as to the 
character of the person who makes i t  in the name of a supposed 
superior. 

The amended return, if evidence at  all, was at  most only 
prima facie evidence that Exum was the deputy, and there are 
many circumstances tending to rebut i t :  he was a constable- 
never acted as deputy without a special deputation; he made the 
levy and the original return as constable, and the order allorving 
the return to be amended was vacated by an appeal. 

His Honor ought to have submitted the question to the jury, 
and it was error to hold the fact conclusively established by the 
record. As the case will be tried again, it is proper to notice 
an error on the question of damages. His Honor held that. the 
damages could not be abated in respect of the regular attach- 
ments, levied on 29 July, and under which a part of the prop- 
erty was subsequently sold and the proceeds applied in disch,~rge 
of the debts sued for. I n  this there is error. The levy created 
a licn on the property, and authorized the officer to retain an 
amount sufficient to satisfy the judgments, without the consent 
of the plaintiff. His Honor seems to have confounded this case 
where there was a lien with that of an officer who sells under 
one execution and claims a right to apply the excess of sales to 
a note or other debt upon which there was no judqment, execu- 
tion and levy; here there mas a levy which created a lien. We 
give no opinion upon the subject of vindictive damages, because 
the case does not raise the question. The damages mere $2,800, 
they are not stated to be vindictive, and for anythinq that is 
stated, i t  may be that this sum was the balance of the value of 
the goods, after deducting the sums allowed for the amounts 
which, with the consent of the plaintiff, went into the 
hands of Vass, Williams and Henry Patterson. These (391) 
amounts are not given. 

PER C~RIAM. Judgment reversed, and venire de nooo. 

Cited: 8impson v. Hiatt, 35 N. C., 472 ; Islcr v. Murphy, 71 
N.  C., 438; Walters v. Moore, 90 N.  C., 47; Curlee v. Smifh,  
9 1  N. C., 179. 
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1. 111 thc action of account there are t1.i.o judqnients: first, that the 
pk~intiff and defeuchnt :~ccount toqcther; srcondly, that  the 
plaintiff or the defetidaiit recover the balance found to be due 
from the one to the other. 

2. In order to obtain t l ~ c  first judzment it is :lot iieccssary for the 
plztintiff to show that the clefendaiit is indebted to liiii~ as  bailiff, 
etv. IIe need o~lly sllon- that he is bound to account with liiin a s  
builib, or as n tenant in common, w!lo has bee11 in tlic pernnncy 
of the profits, and the rizllt to this j~iclgin~i~t  can only be barred 
by proof on the part of tlip clefend:~ilt thnt he llw already ac- 
coulired, or by a denial. uncontradicted on the pnrt of the glaintiff, 
of the exis t~nce of aiir such relation br t \ \cm the parties as  qives 
the l~laintiff a right to call for an acco~unt. 

3. Wliere there are  s e v ~ r a l  tcn:lnts in common. some of whom have 
been in the recri1)t of profits and soine not, ench of the latter 
must bring his o1.i.11 action of account for what he claillis; they 
c7annot bring a joi~ii. action in the n;~mes of two or more to re- 
cover their several s11:ires. 

4. So where several t ( s ~ ~ i ~ n t s  in ( . O J I I I ~ O ~ ~  receive th(3 l)rofits, unless it  
c:m be shon-11 that t l~cy  received then1 jointlg :IS partners. :ln ac- 
tion of account cani~ot be brought agyi~ist thcrn jointly, but each 
must be sued separately. 

5 .  If either of thew cases appear lipon thc trial, the court will order 
a nonsuit. 

G. Every t e m n t  in coii~nlun n h o  has been in the cnjoy~rrcnt of the 
prol~erty is liable to account; and i i  is not material what was 
tlie mode of ei1joj111(~nt-\vhethcr he u s t ~ l  it ~ l i iwlg  for slielter, or 
as  a uenns of su1)l)ortinr liirt~srlf aud fanlilg, or 111:ttle ~nouey 
by sclliiig the l~roducts, or recciveil moiicy r s  rent. 

ALPPEAL f rom the Superior Cour t  of Lam of C I ~ ~ ~ B E R ~ . A S D ,  a t  
Spring Term, 1850, i':ctfle, J., presiding. 

(392) This is an action of. account brought by the plaintiffs, 
alleging that the defendants w r e  tenants in common with 

them of n certain tract of land which had descended to them 
from n common ancestor, and received more than their proper 
sham of the rents and profits, for which they had refused to 
account. 

The proof mas that Alexander McPherson died more than 
twenty years ago, I e n r i n ~  his wido~n and eight children, all of 
whom had cone off and left their parents, except the three 
daughters, who, with their mother, remained on the land until 
1836, when thc defendant Alexander purchased a place of his 
own and rnored off, lcavinq his sistcrs still there. 

I t  anneared that in 1541 Mrs. McPherson died; that in 18. . 
MI'S. Rhodes. formerly Margaret McPherson, died, leaving a 
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husband and several children surviving her; that in the year 
1838 Hugh, one of the brothers, died intestate and without issue 
or ever hating been married; that in the year 1839 Neill, one of 
the brothers, released all that interest in the land which he had 
acquired by descent from his father, to his tno sisters, the de- 
fendants, and that by a deed without date, and it did not appear 
when made, he released his interest as heir a i  law of his d o  
ceased brother Hugh to one of the plaintiffs; that in 1831 Xar- 
tin 3fcPherson released his interest as heir a t  law of his father, 
to his sisters, the defendants, but it did not appear that he had 
ever released his right as heir at  law of his deceased brotber 
Hugh. I t  also appeared that Khodes, the husband of Xarga- 
ret, died in  1848, pending this action, and that his adminis- 
trator was made a party plaintiff in his stead. 

The defendants denied that they were the tenants in common 
of the plaintiffs, or that they were their bailiffs ; and also pleaded 
and relied on the statute of limitations. They further objected 
to the plaintiffs7 recovery, upon the ground that, although one 
tenant in common may maintain an action of account for 
his separate share against any one or more tenants in  (393) 
common who jointly receive more than his or their share 
of the rents and profits of the common property, get he cannot 
bring a joint action against several cotenants who, without any 
concert, each takes more than his share of the common profits. 
Again, the several tenants in common cannot join in a connilon 
action against several other tenants in common, without some 
contract whereon to have such an action. And, again, that if 
several tenants in conlmon may join in an action ayainst several 
others, who occupy the propertv, all the tenants in common, out 
of possession, must join in such action acainst these in  posses- 
sion, and that, in this case, Martin McPherson, who has clearly 
not parted with his interest as heir of hir brothel* Huyh,  and 
Neill, who had not been proven to have parted ~ s i t h  his interest 
before the bringing of this action, were not parties. I t  was 
further objected that the mere p~rception of the vrodncts of 
the land. not turned into money bp sales, by one tenant in com- 
mon, would not enable his cotenant to maintain the action a ~ a i n s t  
him. I t  was further objected that Rhodes 2nd his adminis- 
trator n-ere not the proper pnrties in this action. I t  was fur- 
ther obiected that no demand had been mnde before bringing 
the action. 

Ris  Honm char& that if thr def~ndnnts. or anv of thrm, 
had received mow thnn their share of the profit$ of thr land, 
either in monev or fruits of the wrth or othcrn-iqc. n-ithin three 
ycars beforc thr hrinqing of this action, thr plabtiffs were en- 
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t ided to their ~ e r d i c t  ; that niere'ly l i r ing  and breathing on the 
land would not subject the defendants to account, if they did not 
exclude the plaintiffs from a like enjoyment, nor wodld the use 
of no more than their proportionate share of the land in any 
way subjeci them. But  if they used more than their own share 
of the land, and derived anything from such use, they n-ould be 

liable. 
(39-2) The plaintiffs' counsel then asked the court to  charge 

the jury that if one of the defendants %-as seen bringing 
wood from the land to market apparently to  ell, and the jury 
beliered it was so sold, the defendant-- would he liable. H i s  
Ilonor declined so charging, but said, unless i t  appeared that  
the defendants or  one of them had receired more than his on-n 
&are, the action n-ould not lie. 

,I ~ e r d i c t  being rendered generally for the defendants and 
judgment rendered thereon, the plaintiffs appealed. 

Banks, with whom were JI1171i~rs. TI'. iT ' ins70~1. and l i ~ l l y ,  for 
plaintiffs. 

(400) S t ~ a n g e  for defendants. 

PEAR~OX, J. The judge in the court below n as of opinion 
that in the action of account against the defendants, who were 
tenants in common n-ith the plaintiffs, and n-ere sued as bailiffs 
under the statute for uiing ]:;ore than their just share, in pro- 
portion, of the profits. i t  nTas newwary for the plaintiffs to 
prove to the satisfaction of the jury. not only that  the defend- 

ants verc  tenants in common with the plaintiffs, and 
(401) had brrn in the pernancy of the profits, hut that  they 

had received more than their just share or proportion. 
To ihiq the 1)hintiffs excepted. , TTe think there i s  error. 

Thc acrion of account is peculiar, for  in it there are two judg- 
ments: i n  the first place, there is  iudgnient that  the plaintiff 
and defendant account t ope th~r ,  and, in the cecond place, that  
t11c  hinti iff o r  defenrlm~t recow? thc balanco found t u  Isc dnc. 

Tllc fk i t  judgment, like an orr1c.r cf reference to the clerk to 
tnkc nn account in equit)-. nierelv deride.: that the plaintiff is  
enti+l ,d i o  an a ~ c o u ~ ~ t ;  i t  "an C,IIIP be bnrrrd S r  proof that the 
d d r i i d ~ n t  had already accomted. or by denial, uncontredicted 
1,r 1)wof on the part  of the nhintiff ,  of the e~is ience  of any 
snc~h l-oi~lLion bctn-ccn the partie? a i  qiwc thc plaintifi $1 right 
to p all for  ari account. 

To require, a5 a preliminnrr question before the first judz- 
nient i.: piren, that  the plaintif  should pro7c7 t o  t h ~  jzml that  
the defcndnnic. h a w  receiwd more than :, inst share of the 
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profits, is totally inconsistent with the nature of the action, for 
three reasons: 1. I t  will require the plaintiff to prove to the 
jury the very thing that is to be decided by the auditor, and 
leaves nothing for him to do. 2. I t  will require the jury to 
ini-estigate and decide matters of account, which the mode of 
proceeding in  this action presupposes a jury is incapable of 
doing. 3. It will deprive the parties of the right given by the 
statute of an exarninaticn on oath touching the matters in ques- 
tion. 

Evcry tenant ill common who has been in the enjoyment of 
the property is liable to account, but no recovery can be had 
against him unless, upon taking the account, it is shown that he 
has received n:ore than his just share. The mode of enjoyment 
is not material. I t  nlalrcs no difference whether he uses i t  
merely for shelter and U S  a means of supporting himself 
aud family, or tllakes money by selling the products, or (402) 
receires 1noi1c.j- as rent; in either case he is bound to 
come to an account \vith his felloms, and can only avoid it by 
averring and proriug that he has already accounted. 

The defcndsnts' counscl carnestly contendec! that it was n 
hardship to bc mbjected to a judpn~cnt to account, without 
proof i n  i l ir  f i , \ t  it7stance that more than a just share had been 
received, and ihat no tenant is safe in taking possession if, bv 
doing so. he subjects himself to the trouble and expense of an 
account. Wc ore unable to perceive the forcc of the argument. 
If a bill ;J fi1c.d a p i a s t  an executor, or an agent, or a tenant in 
cornnlon, who has been in the perception of the profits it m~ould 
be strange if the plaintiff mas required, in the first iustance, to 
prove that thc defendant is in arrear. That is the very ques- 
tion to be settled by taking the account, and if the plaintiff fails 
to establiih it bpfore the master, he pays the costs of the suit. 

We think, therefore, there is error in the part of the charge 
excepled to by the plaintiffs, lout it is apparent from the case 
that thcy hare not been prejudiced by the error. The part of 
the charge excepted to is a restriction or qualification of a gen- 
eral proposition that the plaintiffs were entitled to recover. 
There is manifest error in this general proposition in favor of 
the plaintiffs, and of cowse an error in the rcstrictim or quali- 
fication of an erroneous proposition svoulil n-ork no prejndice. 
The charge ought to have been that the  lai in tiffs wcre no t  en- 
titled to recor-er; this would have cut off the question raised by 
the csce7tion 

The action js fatally defedire, bv mennq of a misjoindcr, 
both of plaintiffs and defcndants. The plaintiffs declare, nct  
upon ail cxpress understanding with them jointly, but upon 
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tllcx ili~plied understanding raised by the statute. Sow,  the 
interest of tenants in common is several, and of course 

(403, :his implied undrrrtat~ding with them must alqo be W T -  
era l ;  so their right of aciion is not joint, and there are 

too many plaintiffs, which is  a fatal  rariance. I n  rcgald to tllc 
delwdalits. thcre is no proof that they received the profits 
joinily a.; partiiers. Each recei\ ccl porticns of the profit. sevel- 
ally, nnd thcrofore they cannot be sued jointly, for in iliat case 
c,'ch L cjuld he bound for the whole j u d y ~ c n t .  and ii' the defend- 
ant, n ho l ~ c l  r e w i d  the greateqt share, happened to be i n d -  
Tent. r1l.a burtltw vould fall on the others. 'The principle id 
:lie oanlp :li that applicable to cosuretic,. I f  m e  oi the111 ;)aya 
the debt lic cmnot.  at  la^, sue th'? orher two jointly, for each 
i.: ud>- lial,le for 11ir aliquot part, and to allow a joint suit 
nould hi. to subject one to the ~~11013 recoveiJ7, although his fel- 
low may bc inso1~;ent. 2'01 1tj71 I.. JIailic.~. 26 S. C., 83. It xvas 
ingenioukly argued for the plaintiff.. that there ~ v a s  110 plea 
untlcr n.hich advantage rould be taken of 111e defect of parties, 
and hc cited a pa4sake. 1 C'hitty, 14, where i t  is said, "a vari- 
ance, in respect to partie.. call only be a ground of nonsuit, un- 
der the plea of ~ ~ o i c  e s t  fat+it,i, in debt, on specialty and core- 
nant, gutl the gr~iera! iq,ne in all other action<." If is clear, 
Chitty has no reference to the action of acepunt, which he con- 
siders obsolete, and therefore does not treat of it-and in  which, 
like co~cnnat ,  tli?rc is, properly speaking. no general issue. As 
in the latter the vnrimice may be taken advantapc of m d e r  
izon P Y ~  f o e f ~ i t t ~ .  SO in the foritlei* it map bc1 done ~ n ~ t l e r  the plea 
thst  thc defendan;; arc no: the bailiff? of :he plaintiff.. in the 
mariner nliezecl in the declnration. Both of t1le.e pleas deny 
the relation b e t ~ e e n  tilc ~xwtie; as alleced, and if. upon the 
trial, thcre is R vari~cnce hetveen the o l l ~ g a l n  and the probata,  
it  is ground of ~ l o n ~ i t  ; if t l i ~  plaintiffs will not cilbnlit to :-t 

n4 n v i t ,  the court i l l l i q i  in - t rwt  the inry  to find for the de- 
fendants. 

PI,R CURI \M.  J u d p e n t  affirnied. 
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(404) 
' THOAIAS C. BRICKIIOUSE, AD\IINISTRITOR, T .  JAMES 

BRICI<IIOT'SE. 

1. Trover will lie for promissory notes by the ac!ministrator of the 
paxee against a donee by oral gift, thouch the  gift be accom- 
panied by delivery. 

2. .I recovery in trorer for a note or bill and pa31nent of the dam- 
aLe? direst the property out of the l~lnintiff, and, indeed. rest it 
in the defendant, as between him and the plaintiff. 

3. In actions by administrators the letters of administration, granted, 
as they are, by a domestic tribunal of exclusive juri~diction, and 
renmining unreroked. are prima facie evidence of the death of 
the alleged intestate and of the right of relwenenting him. 

L~PPESL from the Superior Court of Lam of TYRRELL, a t  Fal l  
Terni, 1850, Caldwel1, J., presiding. 

The action is trover for three promissory notes, made by 
third persons, and payable to Joseph Bro'r~n, the intestate of 
the plaintiff, afid amounting, together, to the sun1 of $175. On 
the lr ial  upon the general iqsue the defendant set u p  title to the 
noles nndcr a gift l rom B r o n n ;  and he gave eridencc? that, 
about 1 Korember, 1848. he (Brown) being about to sail on a 
voyage to the TITest Indies, delil-ered the notes to the defend- 
ant  ('rvho was his uncle), saying to him, "If I never return, 
these notrs are to be yours." Brown proceeded on the voyage a t  
the t i n e  iil~ntioned, and, at the time of trial, in September, 
1S50, he had not returned, nor had he, or  the ~ e s s e l  in which he 
sailed, eyer been heard of, and it n-as the gcneral belief that  
they were lost on the rogage. 

Thc co.lnse1 for the clefendant thereupon insisted that  the evi- 
dence, if Selie~ed.  established a gift of the notes to the 
defendmi by the intestate, to take effect in the erent the (405) 
intestate should not return;  and that  for that  reason the 
plaintig c w l d  not recorer. And he further insisted that the 
evidence, if beliered. eqiabliqhed a bailment of the notes to the 
defendant, to be kept 5p him for the payee Broxn  until he 
should rpturn home, and that  the same had not been determined, 
and that, for  that reacon, the plaintiff could not recover. But  
the coul-i refused to gire these instructions, and, after a rerdict 
and judgment for the plaintiff, thc defendant appealed. 

P. H. TT7inston. .Jr., for plaintiff. 
h'mith for  defendant. 

RUFBIX. C. J. The recent caw of Fairly v. I t l c l e a n .  n,~Le ,  
158, is an  authority in point, that  the right to propertp in the 

33-19 259 
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uotes could be transferred only by indorsement and delivery, 
and that  trorer  will lie for  them by the administrator of tlie 
payee against a donee by oral gift, though acconipanied by de- 
livery. The doctriiie is well settled. Bayley on Bills, 18 ; Story 
Prom. Sotes,  sec. 120. N o  point was made a t  the tr ial  about 3 

denlarid bv the adlninisirator. so as to render the detention of 
the notes wrongful. and it must therefore be assumed that the 
defendant refused to deliver them up and clainied to keep them 
as his legal property under the gift,  couditional or  absolute. 
n-hich he set up, which is  a conversion, and renders the defend- 
ant liable in this action, provided the notes belong to the plain- 
tifl as adrni~iistrator. I t  was said, indeed, a t  the bar, that  if 
the notes cannot pass to the defendant but b -  indorsenlcnt. it is 
therebv establislird that  trorer  \Till not lie for tl~cin. as i t  is 
incideGt to that action that a recovery therein of tlie d u e  and 
satisfaction tliercof rest the property in the thing cwrcr ted  ill 
the defendant. That  may he generally true, but it is bv no 
means unirersally so, since t r o ~ e r  often lies for a conversion by 

rhe destruction of a thing. I t  is, moreorer, w d l  settled 
(106) that  trover mill lie for  a bond o r  note. al thouql~ the 

former be not the subject of transfer a t  a l l ;  mid further. 
that a recovery in trover for a note or bill and payment of the 
damages divest the property out of the plaiutiff, and, indeed, 
rest it in the defendant as betneen llim and tlic plaintiff. 
Ao7nzes  c. T'ITi1~on, 10 Ad. and E.. 511. 

I t  is said, homre r ,  that  die action does not lie, because. 
accordilig to the terms of tlw bailment, it  has not l~cnli tleter- 
mined by the return of the bailor. But liis death determines 
the bailment, unquestionably, so as to make i l ~ e  property. n-hich 
xis. in him, rest in his administrator. What the defendaut held 
for llle intestate a t  the time of his death. he held, after that  
e ~ e n t .  for the plaintiff as administrator. Rut it was argued 
that  it did not ~uEcienr ly  appear tlmt :he l~ai lor  TI-as dead. 
The circums!sums constituted eridence oil vhicli thc ;jury might 
 ha^ e found that person's death, n-ere it necessary that  the plain- 
tiR allould liave directly eqtablished it. But in actions by ad- 
ministrators the letters of administration, granted, as they are. 
by a domestic tribunal of esclusire jurisdiction. and remaining 
uilrex olied. arc piimcr foci? eridence of the death of the a l l e g d  
i l i t~s ta tc  and the right of representing lrini. J l o o , ~  1 % .  Dc- 
B e m o l e s ,  1 Russ., 301. 

PEE CTRIAII. Judgment affirmed. 

C ' i f e d :  0 z ~ ~ t o n  c. Scr~vjy~r, 22 X. C., 6 ;  X i f  7.. TTT~crc~?-. 94 
S. C., 277:  I;nicersity 7%. Rank. 96 S. C., 286;  S m i t h  7>. DUT- 
htrrn, 127 N. C., 418. 

290 
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(407) 
COOK & TAPLOIt r. JOHK A. ARTIIIX.  

1. The assigmnent of n coven:lnt for the delivery of st;~rt..: does ]lot. 
at lan7, transfer the interest in the covenant. 

2. Where in n suit by A and B, copnrtncrs, against (', he pleaded 
that 111 his g:lrnishment ou an uttachnier~t against A, one of the 
present plaintift's, lie hnd admitted that he omd A the sum for 
which he is now sued, aucl he had paid the judgment rendered 
against him on the garnislnnent: Ht ld ,  that this plea did not 
avail him, for he had confessed n debt due to A alone, being dif- 
ferent from that to A and B no\\- sued on. 

3. The effects of 3 firm are not sub.ier.t to attachuwut for thv se11:trntc 
debt of one of the partners. 

APPEAL fro111 the Sul~erior Court of Lav of BE: IL FORT, at 
Spring Term, 1850, Bailey, J., presiding. 

The action was brought in May, 1848. and is corei~ant 011 an 
agreenleut under seal, dated 7 June, 1843, w.l~creby the clefend- 
ant obliged himself to deliver in Beaufort County 30,000 red- 
oak hogshead staves on or before 1 December, 1845, to tllr plain- 
tiffs. Cook & Taylor, who vere partners and nlcrcliaats in New 
Pork. The defendant pleaded covenants perforliied, and a for- 
eign at tachiiient in the Superior Court of Bea~dort,  c.ommenced 
on 14 April, 18-16, by Vannostrick k Cogdell, against the estatc 
of Jolm Moore Taylor, one of the present plaintiffs, on the bill 
of exchange for $1,100, in which the defendant mu suminoned 
as a garnishee, and upon his gariiishment, in April, 1846, coil- 
fessed (amongst other things) that irl June, 1845, Iw to 
said Taylor his obligation to deliver to 1 h 1  30,000 red-oak lingh- 
head stares, and stated that he had delirered 26.713 of 
them, and that the ren~aini i~g 23,227 had not hccu dr- (405) 
livered, but reinniard due to the said Taylor: :cild tlmt, 
before the present suit wt~s brought, i~tdglaellt n-as rrild(~red ill 
the nttachinent against Taylor, and tile valw of the 23,227 
staves mas conde~lined in thc hands of tllc defendant, and bg 
him paid in part satisfaction of the recowry against Taylor. 

On the trial the defendant gave cridencc that. in a few day. 
after the execution of the cownalit, Tz~ylor. in the ilanic of 
Cook & Taylor, innde an indorse~iient thereon in writing in 
these words, "Delirer the within to Messrs. Freeillan hl. Hous- 
ton"; but the witness stated further, that Freeman & Houston 
had no interest in the transaction, and that the order was gi\-ci~ 
to them to enable them to reccire the stares for Cook h. Taylor, 
and that, under it, they did receire nearly 27,000 between De- 
cember, 1545, and May, 1846, for thPin. The defendant also 
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gave in  evidence the record of the attachment pleaded by h im;  
and the garnishment and judgments therein appeared to be as 
pleaded. And thereupon the defendant moved the court to 
in$ruct the jury that  the plaintiffs could not recover: first, 
because they had extinguished their right by the transfer T O  

Freeman & Houston; and, secondly, because the proceedings in 
the attachl~lent were a bar to this action. The court refused to 
give cither inqtruction, and told the jur-j- the plaintiffs r e r e  
entitled to damaces to the value of the stares not delirered. 
The plaintiRs had a 7-erdict and judgment, and the defenda~it 
appealed. 

S o  c ~ u n s e l  for plaintiffs. 
Donncll and Bodman for defendant. 

RTFFIS, C. J. The judgment ~ilnst  be affirmed. The core- 
nant was not negotiable, and the assignment could have 

(409) no effcct on the legal right to sue on it,  if it  had been so 
intended. But there was n o  such intention. The pur- 

pose v a s  merely to  make Freenlan & Houston the agents of 
Cook & Taylor, so that  they might accept the ~ t a v e s  on behalf 
of the on7ners. S o r  does the attachment help the defendant. 
The garnishment stated a n  indebtedness to Taylor, the sole 
defendant in the attachment, on an  obligation to deliver staves 
to Taylor-being a different instrument from that  to Cook & 
Taylor now sued on. The difference is  not formal 1nerel;r-, but 
essential to the rights of the l~art ies,  as the liability of the 
garnishee depended on i t ;  since the effects of a firm are not 
subject to attachment for the separate debt of one of the parties. 
Jarcis c. Hyer, 15 5. C., 367. 

PER CCRIAIT. Judgment affirmed. 

JAJIES R. M-\IlPH v. WILLIAJI S. BROOKS. 

1. Althoueh n bill or promicsory note may be :iiade payable to A. B. or 
bearer, yet a bond cannot. That hem: :r deed. it must be made to 
some certain obliqec, to whom it may be delivered. 

2, After the bond has become :I perfect inctrument, the obligee can, 
by indorse~nent. order the ~ i a ~ m e n t  to be made to the bearer. for. 
in recpect to their transfer, notes ancl bonds are 1,ut 011 the same 
footin:. Rut their nature. in their inception and before indorse- 
ment, i< not touched hy t l ~ t ~  qtatute and remnins as a t  common 
law. 

APPEAL from the Superior Court of L a v  of RL~UFORT. a t  
Fall  Term, 1850, Ellis. J., presiding. 
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The declaration is in debt on a single bond for $325.05, (410) 
payable to Ezekiel Midgett, or bearer, and on non est 
factum pleaded the defendant objected to the recovery by the 
plaintiff as the bearer, because the bond was not delivered to 
him, nor was i t  a contract with him. Of that opinion was the 
presiding judge, and the plaintiff submitted to a nonsuit and 
appealed. 

Rodman for plaintiff. 
Biggs and S h a w  for defendant. 

RUFFIK, C. J. The judgment must be affirmed. Although 
a bill or promissory note may be made payable to A. B. or 
bearer, or to the bearer, yet a bond cannot. That being a deed, 
i t  must be made to some certain obligee, to whom or for whom 
i t  may be delivered. I n  that respect it is like other deeds, which 
cannot be effectually made to the bearer, that is, to any person 
who may happen to come into possession of them. There are 
essential differences between notes and bonds, in many respects. 
The former, for instance, can be made in blank as to the sum, 
the payee, the time of payment, and the like, and mag be filled 
up bv any person d u l ~  authorized, though orally; while a bond 
must be complete from the beginning in all those respects. The 
plaintiff cannot sue on this bond, because he is neither named 
in i t  as the obligee nor is i t  transferred to him by the obligee 
named. Tf it be a bond at all, i t  is so as being payable to Eze- 
kiel Uidgett, and the words "or bearer7' are unmeaning, and 
may be rejected as surplusage. That is supposed to be very 
clearly the law; and then no person can claim the bond but by 
the assignment of llidgett under the statute. The plaintiff 
must, then, fail for want of evidence of a delivery to Midgett, 
or to anv one for him, and also for want of Midgett's indorse- 
ment. I t  was ar<qied that the effect of the statute making bonds 
negotiable, and transferable by indorsement, in the same 
manner as promissory notes, must be to allow this form (411) 
of a bond, that is, payable to bearer or to A. B. or bearer. 
But that consequence can by no means follow. On the con- 
trary, the instrument must be a perfect bond before it can be 
negotiated; for, it is only as a bond for money that i t  is sus- 
ceptible of transfer, and then it is by indorsement. No doubt, 
after i t  has become a perfect instrument the obligee can, by his 
indorsement, order the payment to be made to the bearer; for, 
in respect to their transfer, notes and bonds are put on the same 
footing. But their nature, in their inception and before in- 
dorsement, is not touched by the statute, and remains as at  
common law. The counsel for the plaintiff relied also on the 
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case of F a i d y  ?;. AIIcLectn, 33 N. C., 153, as an  authority for  
the T alidity of such bonds, and that  they inure to the benefit of 
the bearer. Eut  that  is  a mistake, for  the court then gave no 
opinion on the question, and could give none. The  action mas 
brought for three bonds, of n-hich tn70 ne re  payable to the 
intestate and the othrr  to hi111 a3 bearer; and in  the Superior 
Court i t  T : : I ~  held that  all three rested ' n  the son by the gift and 
d e l i r e r ~  from the intestate, and yieldcd the point as to the one 
payable to him or bearer. The question now under considera- 
tion  as, t l ~ r r ~ f o r e ,  not open to thr  court upon tha t  occasion, 
and that  case cannot affect the p re~en t .  

PER CL XIAX. Judgment affirmed. 

Cited: Bislicc,~ 7.. L(1111a7,1, 1-1 S. C., 143; Gi c q o q  z3. D o z i e ~ ,  
51 N. C., 5 ;  Brgc~iz  2..  Exte l -pr ise ,  53 S. C.. 263 ; B l a n d  v. O' I ln -  
gun,  64 S. C., 472;  Purim v. C a m o n ,  ib., 564; T ~ i t h  2.. S f i l -  
mington, 6S S. C.. 3 0 ;  S p , l r e  c. T a p s c o t t ,  93 PIT. C., 249; 
Hvmph * ( l ! j ~  1 . .  F i , :ch ,  07 N. C.. 307. 

(412) 
TIII: ST-iTI: L O  1111 ~ s i  OI .JT STIC'C 13 J O S E 8  T JOSEPIX 

r) DIGC;S 

The o f f ~ c ~ , ~ !  ~r:iii - ot .r ~n,iidia:l to tlir ('oimt~ Court of the state 
ot 1115 ncruuiit TI l t l :  1 1 1 5  n,il'd ,!re :itlni~z~iblc rridt'nte 111 an action 
.l:alri\i the c l ( ~ i l r  of the. Cou i~ t~  Court  tor  neglect of dut) in not 
1\.11in=r a 5c1 i  I fur l ( ! \ .  rcqnlrrd h j  1,in. to c.1usc the guardian 
to rwen hi5 llo1~1. 

APPEAL from the Superior Court of Law of EEII~FOILT, at 
Spring Term, 1850, B a i l e y ,  J., presiding. 

The ad ion  is debt on the bond p iwn  b~ the defendant as the 
clerk of the County Court of Xar t in ,  and the breach assigned 
is in not issuing a snnmions to one Redding from Janua rv  
Term, 1838, to renelr his bond as the guardian of the relator, 
to which office he x-a3 appomted a t  January  Term, 1836, and 
in virtue thereof receired large sums of money and other effects 
belonging to the relator, by reason whereof, and the subsequent 
insolvencv of the guardian, the relator sustained damages from 
the loss of the money and other effects. The defendant ldeaded. 
conditions performed and n o n  d n m n i f i c r t t u ~ ;  and on the tr ial  
the relator offered the returns niade to the Conntv Court by the 
guardian of thc estate of the y a r d  in  his hands in January.  
1835, and thence from time to timc to 1840, as e~ idence  of the 
amount of the estate, and of the amount of damage sustxined h c  

2Q4 
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the relator fro111 the insolvency of the guardian and alleged 
omission of the defendant. But upon objection on the 
part of the defendant, his Honor rejected the evidence, (413) 
and the relator submitted to a nonsuit, and appealed. 

rod mar^, J .  W .  B r y a n  and J .  H. U r y a n  for plaintiff. 
B i g g s  for defendant. 

RUFFIN, C .  J .  The Court is of opinion that the evidence was 
improperly excluded. The returns of the guardian stand on the 
same footing with an inventory by an administrator, which has 
been repeatedly held to be admissible to charge the administra- 
tor's sureties, at thc instance of creditors or next of kin. Arm- 
istead v. Hawartxond, 11 N .  C., 339. They are acts required by 
the law from those persons in the discharge of their official 
duties, as a mode of charging them upon their own oaths, con- 
temporaneously ~v i th  their getting the effects in hand or nearly 
so. They establish the indebtedness of the administrator or 
guardian, a t  least p ~ i m a  facie, and are much like the return of 
satisfaction by a sheriff, whereby his sureties are bound. GOT- 
omor I * .  Tu%itt!j, I) X. C., 5 ;  s. c., 1 2  N. C., 158. These returns 
constitute natural evidence, arising out of the ordinarp course 
of business, to charge the guardian, and therefore they tend to 
show the extent of the relators' loss by the wl?sequent insol- 
1-ency of the guardian, and, by consequence, of the darnares 
which by possibility arose froin the lachrs of the defendant. 
I t  is not like an indebtedness established b~ judicial sentence, 
which is in  i 7 1 1 4 t u w .  But this is the party's own act against 
his interest, donc not only in the ordinary course of business, 
but in thc most solemn manner in the prescribed course of 
official dutv. 

PER C ~ R I A J I .  .Judgment reversed, and iwnirc de n o w .  

~ I ' E A T .  from the Superior Court of Law of HERTSORD, at 
1'811 Term, 1850. C n l d i r ~ ~ l J .  J., presiding. 
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The suit was commenced by warrant in debt on a former 
judgment for $45.66, and on the trial the defendant suggested 
the want of assets to the magistrate, who indorsed the sugges- 
tion on the warrant, and gave judgment for the plaintiff for the 
debt demanded and interest and costs, and returned the proceed- 
ings to the County Court. The defendant appeared and pleaded 
no assets and plene adminis travi t ,  and issue was taken thereon. 
By the consent of the parties an order was then made referring 
i t  to the clerk to take and state an account of the personal estate 
of the intestate in the hands of the defendant or for which he 
ought to be liable to the plaintiff in this suit. The clerk made 
his report to the next term, by which i t  appeared that the de- 
fendant had fully administered, and that a small balance Jvas 
due from the estate to the defendant. The plaintiff took sev- 
eral exceptions to the report, ~ ~ h i c h  were overruled; and then 
the court confirmed the report, and the plaintiff appealed to 

the Superior Court. I n  the latter court his Honor over- 
(415) ruled all the plaintiff's exceptions but one. That he al- 

lowed, and, by doing so, the balance of the account was 
changed so as to make the defendant debtor to the estate of his 
intestate in the sum of $7.60; and for that sum and the costs 
there - - was judgment against the defend2nt, from ~vhich he ap- 
pealed. 

B. F. 4foo1.e and Bawzes for plaintiff. 
Rmgg and S m i t h  for defendant. 

RUFFIS. C. J. The reference was not to the clerk as an arbi- 
trator. Thc parties did not treat the report as an award, and 
it is plain that it mas not so intended to be. The purpose m s  
to proceed under the act of 1S26, upon tlie supposition that the 
case was ~ ~ i t h i n  it, as was done in Lyizch 1 ) .  Johnson, ante ,  224, 
and there held to be erroneous. Issues n7ere joined in tlie record 
for the jury, and there has been no trial of them; consequently. 
the judgment, thus rrndered ~ i t h o u t  z rerdict, must be rerersed 
and the cause reniandpd for further proceedings according to 
law. 

PER C T - R I . ~ .  .Jud,pent reversed and cnuae reinanded. 
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WILLIAM ADKINSOK u. SAMUEL W. SIAIMOSS. 

Under the booli-debt law. Revised Statutes, eh. 13, in order to entitle 
the 11arty to recover, he must swear, not oilly that he "sold." but 
also that he actually "delivered," the articles for the price of 
which thc suit is brought. 

APPEAL from the Superior Court of Law of BERTIE, at Fall 
Term, 1850, Caldwell, J., presiding. 

This is a warrant for a sum due by account, and the claim 
of the plaintiff is for the price of five stacks of fodder, sold 
and delivered. Plea, non assumpsit; and on the trial in the 
Superior Court the plaintiff proposed to prove his demand under 
the book-debt act. On being sworn, he stated, amongst other 
things, that he purchased five stacks of fodder from a neighbor, 
and that the defendant knew of the purchase and knew the 
fodder; that a few days thereafter the defendant and he met a t  
a place about seven miles from the fodder, and the former pro- 
posed to purchase it, and the plaintiff offered to take $2.85 per 
stack for the whole; that the defendant wanted time to examine 
the fodder, but the plaintiff told him that he must either agree 
then to take i t  or he could not have i t  at  all, as he, the plaintiff. 
must sell i t  or move it, and he wished to hare no further trouble 
with i t ;  that thereupon the defendant said, "I will take it," and 
the plaintiff replied. "Then it is your fodder," to which the 
defendant said '(Yes." The plainti8 further statcd that he did 
not know that the fodder ever went into the defendant's pos- 
session, or that he ever exercised any dominion orer it. 

On that statement the court refused to admit the plain- (417) 
tiff's book in  evidence, and held that the plaintiff could 
not recovcr, and from a judgment against him he appealed. 

Smith,  MJinston, JT., and Bvayg for plaintiff. 
A. Moore for defendant. 

R U F ~ I X ,  C. J. The book m s  proverly c~scluded, and thew 
was no evidence competent to establish the demand. Although 
assumpsit may lie for the price of goods bsrqained and sold, vet 
it must be sustained by disintcrcsted nitnesses. I t  is onlv in 
suits for "goods sold and delivered" that the plaintiff and his 
book are made competent by the statute. The act is espreqs 
upon that head. I t  rcpeats more than once that the delivery is 
to be proaed, saying that if the plaintiff d l  declare on oath 
that, he hath no means "to more the drlivery of such articles" 
as he professes to prove by his own oath but by his books, and 
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also, that the articles contained in  the book and by him so 
proved "were bona f ide delirered," then the book and oath shall 
be received .'as good evidence for the s e ~ e r a l  articles so paved 
to be delivered." He\-. St.. ch. 15. I t  is clear, therefore, that  
there must be a b o m  fide or actual delivery established by the 
party's oath before he can recover on the e~idence  of his oath 
and book; and the reason seems manifest. I t  is to lessen the 
danger of perjury by the departure from the rule of the com- 
mon lam whereby a party was excluded from being a witness 
for  himself. For  there ~vould be great danger in  allowing one 
to prove for himself special agreements for sales, unaccompanied 
by acts openly denoting the change of property. It is a whole- 
some proriqion, therefore, that  the oath, as to the contract of 
sale, should be corroborated by the further oath of the party to 

the delivery of the thing, since, if false, the falsehood in 
(-118) the latter point is much more open to detection t h a i ~  in 

the former, and in the same proportion the temvtation 
to perjury and its frequencv are diminished. There v a s  not 
only no delivery in  this case, but the defendant, not having paid 
or tendered the price. was not even entitled to the possession. 
2 B1. Corn., 4-18. 

PER CURIA~\I. Judgment affirmed. 

APPEAL from the Superior Court of of SFTT HL\-OVFI~. 
at Fall  Term, 1850, Battle, J., presiding. 

The declaration ia  i n  assumpsit and contains t n o  counrz: one 
on the acceptance of a bill of exchange, dralvn b r  thc ],laintiff 
on the defendant in faror  of Randolph l ic l l i l lau .  or order, and 
indorqcd bv him to the plaintiff, and the other on an account 
stated. Plea, non  assumpsit; and on the trial the plaintiff 
proved the acceptance and rested hiq case; and the coun~el  for 
the defendant then insisted that tllc plaintiff could not r ~ c o v r .  

M S  
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But a verdict was reudered for the amount of the bill (419) 
and interest, upon an agreement that judgment should 
be entered on i t  if the court should think the plaintiff entitled 
to recover on either count; and, if not, that the verdict should 
be set aside and a nonsuit entered. His  Honor was a f t e r ~ ~ ~ a r d s  
of opinion that the plaintiff could not recover on the bill, but 
that he could on the other count. Judgment was entered accord- 
ingly, and the defendant appealed. 

No counsel for plaintiff. 
D. R c i d ,  with whom mas S'ira~zge,  for defendant. 

RUFFIN, C. J. As the bill was payable to the order of XcMil- 
lan, the plaintiff could make a title to i t  only throuph his order. 
Indeed, the plaintiff declared as the indorsee of McMillan. The 
omission to prore the indorsement was, therefore, fatnl to the 
count on the instrument. 

The proof seems to be cqually defective on tlie second count. 
The dramcr of a bill in favor of another person has an action 011 
him against the acceptor, upon its bcing returned for nonpay- 
ment; and, in such a case, the bill may be cvidcncc upon tlie 
common counts. But when the drawer brings such an action 
on the bill, the declaration states not only the draving of the 
bill, and its acceptance, and the nonpa.yment hy the defeidnnt, 
but also that the plaintiff thereby became liable, as drawer, and 
paid it. Ny?nwoml  2'. Parminler, 1 Wil., 185; Baplep on Bill?, 
392, and the cases collected in 1 Saund. Plead. Ev., 278. I t  is 
therefore indispensable on such a count to prove the pay- 
ment of the bill, or, at the least, to prove the papee's namc (420 j 
in blank on the bill, as an authority to fill up a receipt 
to the plaintiff for its amouut; for the mere possc,?ioi~ of t ! ~  
bill, payable, and therefore belonging, to a t h i ~ d  pcrson, is not 
evidence that the drawer has got i t  up by 1mying it. $0 '1s to 
entitle him to sue on it. I f  a bill be ~ a v a b l c  to the drnx-cr's 
own order, and he transfers it by indorsrmcnt, and aftern-ardq 
becomes the holder again, he nmv then h a w  an action on it. 
against the arceptor, because hp the powession he qtands, pi&,ir 
facie, on his original rights-like the llapee of a promissoy 
note, who lows i t  and gets it back again, for, hv qtrikine out 
the indorsements, the holder in each case has thc ni2l)arent legal 
title. Rut i t  is otherwise h e t ~ ~ c c n  tho d rnwx and acceptor of 
a bill payable to another, for the dram~er has no original richt 
to the instrument nor apa in~t  the acceptor, but onlv the rieht 
arising out of his secondal-y liability in  the crcnt of nonpay 
rnent by the acceptor on due presentment. Hence, the new+ 
sity, as before mentioned. that the d r a w r  shoi~ld shon- w r h  
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failure by the acceptor, and that  he, the drawer, paid the money 
in  order to entitle him to sue on the bill. Then, if the plaintiff 
had declared on the bill upon his omn right as  the drawer, in- 
stead of indorsee of the payee, he could not have reco~ered for 
want of requisite proof. The  same reasons apply equally to the 
count on the i~Lsinzu1 compulassent, and, indeed, to all the money 
counts; for the possession of the instrument-belonging upon 
its face to another person-is no evidence that  the draner,  more 
than any other stranger happening to get hold of the hill, was 
liable on i t  and had been duly compelled to pay it, so a:; thereby 
to found 2 presumption that  he had lent the acceptor moiiey, 
or  paid it for his use, or that they had accounted toyether and 
the acccptor been found to be the drawer's debtor to the amount 
of the bill. There is  in that  case no direct liahilitv of the 

acceptor to the drawer, and, consequently, no such prir-  
(421) ity as can authorize the implication of the promises sup- 

posed in the common count. 
The jndgment liiust be rewrscd. and indgnient of nonsuit be 

c n t ~ r e d .  according to the agreement in the record. 
P: R CTTI 1x1. Judgment accordingly. 

TI-IOMAS C. WILDER v. RICHARD B. CREECT ET AL. 

Where a 1)erson hired a iiegro to another, and one of the stipula- 
tions at the hiring was "that the negro should not go by water," 
 lid tile ljersoll r h o  hir~vl  the slave permitted others to use him, 
and by them he n.as eui~loyed on the water, in couseyueuce of 
xhich he lost his life: Held,  that these latter persons were not 
uriswerable in claluages for the loss of the s l a ~ e  to the origiiial 
hirer, for tlie stipulation \\.as ~nerely ~~ersonal, and in no way 
attached to the slave. 

APPEAL fro1n the Superior Court of Law of CEIOWAS, a t  Fall 
Term, i h 2 0 ,  C'aiclzrell, J., presiding. 

Tlie action is  troxer for a negro slave, Alfred, with a special 
coun: in case oil ihe following facts, x-hich appeared a t  the 
tr ial  on not guilty pleaded: One Fenill hired the slave from thz 
plaintiff for  1P46, and one of the ternis of tlie hiring ivas that 
the ilegro "should not go by water." Fenill placed this and 
other slares for the year under the charge of one Carter, his 
brother-in-law, a t  a pluce situated on Albemarla Sound, and in  
the month of December of that year the defendants Creecy and 
Pool hired Alfred and some other slares from Carter tc~ assist 
in getting out and delivering some corn (which they had a t  
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Carter's, and had sold) on board a vessel lying at anchor 
about three or four hundred yards from the shore. (422) 
Those defendants put the hands under the other defend- 
ant, Gregory, and he, by the consent of Carter. sent Alfred on 
board the vessel to assist in stowing amty the corn in the hold, 
and he worked there one day and \vent on shore a't night. The 
next day he returned to the same eniployment, and worked fit i t  
until e~ening,  when the captain cf the vessel, then being on 
shore, stated to Carter that he thought there \x7as abont to be :r 
storm, and said that he ~vonld go aboard and ?end Alfred ashore, 
but Carter told hini he need not send the boy ashore, as he 
might be of service in case a storm should come on. The cap- 
tain went aboard and did not send Alfrzd ashore, and a ctorln 
came on that night, and during its continnance the d a r e  died 
from fright or cold, or their cornbind effects. On the part of 
the plaintiff objection was made to the admission of the conver- 
sation between the captain and Carter, but the court receive11 
it. The plaintiff gave evidence that the hiring by Fenill IT as 
as the highest bidder at :I public hiring, and that the defendant 
Pool was at the place of hiring when the terms vere made 
known, and hired another negro at that hiring. 

The counsel for the plaintiff moved the court to instruct ;he 
jury that if they believed the defendants knew of the tcrms 
upon which Fenill hired the boy A l f r d  it mas a wrongful act 
in them to send hini aboard the vessel, f o ~  which the plaintiff 
was entitIed to recover. But the co~lrt  refiised to give the in- 
structions prayed for, and directed the j u r ~  that, upon the fac:s 
as stated, the plaintiff was not entitled to recorer. The plain- 
tiff then submitted to a nonsuit and appealed. 

Heath for plaintiff. 
A.  ilIoore for defendant. 

RUFFIN, C. J. The opinion of the Court concurs with (493) 
that given by his Honor. By the hiring the property 
vested for the term in the hirer, and the plaintiff had thc rr- 
version only. The stipulation that the slave was not to go by 
water was not a limitation to the estate of the hirer, whercbp 
it would be determined and the promrty be revested in tlle 
plaintiff, nor even a condition which ~ ~ o u l d  have authorized 
him to determine the hiring and resume the possession, but 
merely an en~apement of the hirer not to expose the slave to tile 
hazards of employments on the water. As the plaintiff had 
but the reversion at  the time of the slave's death, that by itself 
defeats the count for trover. For much the same reasonq -the 
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other count must also fail. As a stipulation i t  was personal 
inerely, and did not attach to the slave, in the nature of a cove- 
nant running with land. The knowledge or ignorance of its 
esiqtence could not make it inore or less binding upon one not 
:I party to it,  as  the assignee of the property can in no degree be 
affected by i t .  I t  mould expose th i rd  persons to great damage 
and, indeed, p r e ~ e n t  much of the traffic of life, if they were 
charged with the consequences of collateral engagements of this 
kind, bet~x-eel1 persons who let or take on hire;  and therefore 
their obligation is wisely restricted to the parties theliiselves. 
The evidence objected to was competent to show that  the negro 
was on board the vessel by the direction or account of Carter, 
the person in possessiori. 

PER CURIIM. Judgn~en t  affirmed. 

Dax ox I)t.\rrs~ OF JAMES W. 3117RIIELL v. JAXES E. ROBERTS. 

1. -1 reel-ersion in fee. after a term for years, is the subject of execu- 
tion: the sherig's deed is as ef'tectu~~l to pass it as that of the 
rererbioner; and the tenaut n-ho claims under such deed is not 
c ~ t o ~ q ~ d  from setting it up as $1 bar to an action of ejectment 
by the rerersioner. 

2 Payments to the sheriff dibchargos ; 1 1  tsecution; and n subsequent 
sale of prq)erty under such esecxtioll is void. and conveys no 
ritle to tllc purchnscr. 

5 

L P P ~ A L  from the Superior Court of Law of Bxuxsw~ur; .  at 
Fall  Term, 1S50, Enttlc, J., presiding. 

The lesqor of the plaintiff n a s  seized of the premises in fee 
on 1 January,  1S42. and then leased them to one John  Smith 
for  the term of iix years. The plaintiff gare  eridence that 
Smitli entered and executed a deed in fee in 1846 to one Dudley, 
under n-hon~ the defendant wr-:~s in possession at the commence- 
n i ~ n t  of this buit i n  April, 1849. 

011 the part of the dcfcndallt evidence was then offered that 
one Su1l;ran obtained a judgment in debt againit the lessor of 
the plaintiff and another person, on which a fieri facias was 
issued. by r i r tue  of which the premises were sold in IS46 by 
the sheriff, and  con^-eyed in fec to the said Smith, and that  he 
afternards conveyed to Dudley, This eridelicc was objected to 
on the part of the plaintiff, upon the ground that  Smith was 
estopped to deny the lessor's title o r  withhold the possession 
from him a t  the expiration of the term, and that  rhe defend- 
ant, who claimed under Smith, was likevise 50 estopped. But 
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the court received the evidence, and thereon iristructed (425) 
the jury that Smith had a right to purchase the premises 
a t  the sale bp the sheriff, and that the title thereby derived 
might be set up against the plaintiff as a bar in this action. 

On the part of the plaintiff further evidence was then offered, 
that while the sheriff had the fieri fncias in his hands and before 
the sale of the premises, the whole sulii due thereon was paid to 
thc sheriff by one of the defendants therein, in satisfaction 
thereof. Rut. upon objection on the part of the defendant, the 
court refused to receire the evidence, upon the ground that it 
mas not competent thus to impeach the title of the purchaser 
at the sheriff's sale. 

After a verdict and judgment zgainst the plaintiff. he ap- 
pcwled. 

,Tha?lge for plaintiff. 
No coul~sel for defendant. 

HITP~IR', C. J. There is no error on the first point. T l ~ r  de- 
fendant did not attempt to set up a title in derogation of tllaf 
of the lessor of the plaintiff at the tinle of his lease to Smith. 
On the contrary, lie acted in affirmance of that title by showing 
the subsequent acquisition of it by Smith, so that both the term 
and the reversion became united in him. I f  the lessor of the 
plaintiff had, by his deed, assiglred the rcaersion to Smith. the 
title thus derircd might be set up as a bar to this action. I t  
niust be the snnw under the sale bp the sheriff'; for a rerersion 
in fee, after a term for years, is the subject of execution, aud 
the sheriff's deed is as effectual to pass it as thxt of the rcrer- 
sioner. On the other point, howerer, the Court holds that there 
is error. Pzynient to the sheriff discharges the execution. I f  
the sheriff hare a ca. sn. and, after pavn~ent hy the 
debtor, within his knomledg~, he (the sheriff) arrest him, (426) 
it is undoubtedly false imprisonn~ent. I t  1111lst also be 
illegal to act on a f i .  fa .  after satisfaction to the sheriff, and he 
is a trespasser if he seize goodq nfterwards. L e f u m  1 % .  X O O ~ ~ R -  
1 ,  1 Hob.  6 As mas said in the case cited a1 the bar, the 
csecution became thereby f : w r  i v s  o f ic io .  T I a ~ n m ~ f t  c. W?jtnan, 
9 Nass., 185. It follows that a snbwqueni salp under it is roid, 
and it was so held in that a,dtion, ~vlzich ~ ~ x s  trcspass bj- the p r -  
chaser at  tlint sale for a second taking of the goods, upon an- 
other execution against the sanie defendant. I f  it mere not so, 
the sheriff nlipht, upon mother executipn for a trifling sum, 
ruin anv pcrson. sincc lie miqht raise the ~ I ~ O I I E P  07-er and over 
again by sale after sale. For there is no difference between 
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satisfaction by a payment by the debtor in money and one b:; 
the sale of his property. After satisfaction to the sheriff in 
riiher wag, he cnnnot lawfully seize and sell property, illore 
than he could without h a ~ i n g  had an  execution a t  all. 

PER CVRIAJI. Judgment reversed, and ceni7 p dil 7to 1.0. 

C'ited: Smith c. Fore,  46 S. C., 490; B ~ o o k c  r .  GibLs,  47 
X. C., 327 ; Halconzbe 1;. Louder,nilli, 48 S. C., 4'32 Tay lor  c. 
S e z c l ~ i r k ,  31 S. C., 3 2 5 ;  S. v. &z;cen, 66 S. C.. Gli ; 7t7<i11 7;. 

Fairly ,  77 S.  C., 107 ; X o i z  v. l ? t o ~ ~ v ,  S3 S.  C.. -138; f I p p i i n -  
stall v. ~ l f e d l i n ,  ib., IS. 

Where to nu action on n justice's judgm?nt rhe defendant c leads 
"the statute of limitarioas," the plaintiff cnnslot reply r, new prom- 
ise within the sel-en years. The replication of :L neiv promise is 
confined to actions "on pro~xises." 

APPEIL from the Superior Court of Law of GATES, at Fal l  
Term, 1850, Calclzcell, J. ,  presiding. 

Jorda  tz  for plain1 iff. 
A. X o o w  for defendants. 

P ~ ~ s s o s ,  J. This was a warrant on a former judgiilent of a 
single justice. The defendants relied on the statute of limita- 
tions. The plaintiffs i n  the replication alleged a new promise 
within the seven pears. H i s  Monoy co r r~c t ly  decided that  the 
statute could not fhus be met. The  replication of a nen- promise 
is confined to actions "on promises." This is settled in  this 
State and Enqland. 

The other instruc:ior~~ were uncalled fo r ;  a t  all went$.  the 
plaintiff has no riqht to complain of them. 

PER CURISX. Judgment affirred. 

Ci ted:  Ilezulett r .  Schcnck, 82 4. C., 235. 



N. C.1 DECEMBER TERN,  1850. 

(498)  
JOIIK K l S O S  r. WILLIAhZ P. LOSG. 

Where one has a cnuse of nction against another, nccruing clftcr (1 
dcrnand made, the suinq out of n writ for that cause of ;~c.tion. 
though the writ \vas in c r s a ~ i i n p s i t ,  when it should h a r e  bem in 
covenant, is a demand in the strongest form. 

~ P P E A T ,  from the superior Court of Law of PERQUIMANS, at 
Fall Term, 1850, Caldwell, J., presiding. 

This is an action of covenant upon a guaranty under seal 
dated 12 September, 1845, of a note executed by one Halsey 
for $250, payable to the defendant. The note was executed in 
July, 1845, and fell due 1 January, 1846. On 13 April, 1844. 
Halsey executed a deed in trust to Badham, conveying the 
greater part of his property to secure debts due to sundry per- 
sons, amounting to $5,000 or thereabouts; and on 11 April, 
1846, the said Halsey executed another deed in  trust to one Nor- 
com and one Benbury, embracing all the balance of his prop- 
erty of every description and the interest thereon, including 
fourteen negroes, not conveyed in the deed of 1844, to secure 
debts due to sundry persons, amounting to a much larger suun 
than those secured in  the deed of 1844. I t  was proved on the 
trial that Halsey was reputed to be entirely insolvent from and 
after the execution of the deed of 1846, and that on the sale of 
all his property in  December, 1848, by the saicl trustees, i t  fell 
short of paying the debts secured in  the sum of $6,000. 
I t  also appeared that in March, 1849, the plaintiff made (489) 
a demand on Halsep to pay the said note; that in May, 
1849, the plaintiff, by his counsel, sued out a writ in assumpsit 
on the said covenant, returnable to Mav term of Perquimans 
County Court (the second Illonday of May) and returned "Ex- 
ecuted"; that his counsel moved the court to change the said 
writ from case to covenant, which motion was refused, and the 
plaintiff submitted to a nonsuit. Whereupon the present suit 
was bronpht, returnable to August Term. 1849, of Perquiinans 
County Court. 

The defendant offered to prove by parol that i t  mas a condi- 
tion of the said guaranty that suit should bc brouqht Inv the 
plaintiff on the note in question. The evidence was rejected by 
the court. 

The court charged that the plaintiff was bound to use the 
same degree of diligence in collecting the note from Halsey that 
a prudent man modd use in collecting a debt of his own; that 
if he had failed to do so, then the defendant was en t i t l~d  to 
their verdict. The court further charged that the suing out 
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of the writ in May, 1849, though not in proper form, was such 
a demand on the defendant as would satisfy the law. To this 
latter part of the charge the defendant excepted. After the 
jury had been out some time, they returned into court and 
asked if the said note was not secured in the deed of trust of 
April, 1846 ; to whichthe court answered that the deed embraced 
a debt of $250, the balance due on two notes, and there was no 
other evidence that i t  embraced the note of $250, now the sub- 
ject of litigation. To this answer of the court to the interrog- 
atory of the jury the defendant excepts. The defendant also 
excepts to the opinion of the court in rejecting the parol eri- 
dence. 

The jury returned a verdict for the plaintiff. and from the 
judgment thereon the defendant appealed. 

(430) A. 111oore for plaintiff. 
Heath and Jorda?~  for defendant. 

P ~ a ~ s o s ,  J. The defendant offered to prove bp pnrol that 
it was a condition of the corenant that Nixon was to bring suit 
on the note. The court rejected the evidence, and to thiq the 
defendant excepts. There is no error. We can see no reason 
for making an exception, in this case, to the rule. that a written 
instrument cannot be added to, varied, or explained by parol 
proof. 

The court charged that suing out the writ in Map, 1849. al- 
though it mas not in proper form (being in assumpsit), was a 
sufficient demand. To this the defendant excepts. There is no 
error. The writ, issued in Nap, 1849, mas for the same cnlrse 
of action, and amounted to full notice and r a s  in  fact a d ~ m a n d  
in the strongest form. Linn 2.. JicClellnnd, 20 N. C., 596. 

We can see no force in the exception to the answer made by 
the court to the interrogatory of the jury; it -ras silnply a 
recital of the evidence on that point. These are the only points 
presented by the case. 

PER CURIAM. Jud,pent affirmed. 
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The County Court. on the getition of the guardian of n certain i~~fan t .  
passed the followiaq order: "Ordered. that he. thc said TIT. B., 
gua~-dim, sell the laud of said deceastxl T. H., or so much thereof 
as will be sufficient to discharge the debts" : Held,  that thiq order 
was unauthorized and void, and. of course, that a purc11:lser 
under it acquired no title. 

APPEAL from the Superior Court of Law of PERQVISI w h ,  nt 
Fall Term, 1850, C a l d ~ i d ,  ,T., presiding. 

I11 this action of ejectment, the following facts appeared : 
Thomas H. Harvey died in 1808, seized of the premises in fee, 
and left an only child, Mary Eliza, who married under the age 
of twenty-one years, and died under coverturc, learing t ~ o  chil- 
dren, who are the lessors of the plaintiff and mere infants when 
this suit was brought. I n  >fay. 1809, Williaiu Blount was duly 
appointed the guardian of Mary Elizn Harvey by the County 
Court of Perquimans, and at the same time the court passed 
an order in the words following: "Ordered, that he, the said 
William Blount, guardian, sell the land of said deceased Thomas 
Harvey, or so much thereof as will be sufficient to discharge the 
debts." I n  pursuance of that order the premises described in 
the declaration were sold by the said Blount, at public sale, to 
a person under whoin the defendant came in, and was in pos- 
session at the conlinencement of this action. 

On the foregoing statement, as a case agreed, the cause (432) 
was submitted in the Superior Court, upon an agree- 
mext that, if the court should be of opinion the plaintiff was 
entitled thereon to recomr, judgment should be entered for him 
for the term and sixpence damages and costs; and, if otherwise, 
that there should be judpient for the defendant. Judgment 
was given for the plaintiff. and thc defendant appealed. 

No counsel for plaintiff. 
A .  Moore for defendant. 

RI-FFIK, C. J. The case is very defectively stated: omitting, 
for example, to set forth that the purchaser did or did not take 
a conveyance. But it is not material to advert to those consid- 
erations, since, supposing the best for the defendant on every- 
thing not stated, i t  appears affirmatively that his title is essen- 
tially defective, by reason that the order for the sale was un- 
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authorized a n d  void. Leary c. Fletcher, 23 S. C., 299, i b  a 
direct authori ty  to  t h a t  point,  a n d  renders fu r ther  discussion 
of the  principle unnecessar ,~.  

PEE C ~ R I A ~ .  Judgment  affirmed. 

Cited:  Sprzdl P .  Davenport ,  48 S. C.. 44. 

1. Where several cases have been decided ul~on the same question. 
:~f ter  argument, the Court will not ieconsider the grounds of 
those decisions, especially ul1o11 :I case presented without a r m -  
melit. 

2. That "all waters \vhich are actually uarigable for sea vessels are  
to be considered navigi~hle \raters. \ritliout rerard to the ebb and 
How of the tide, and that no one is entitled to the cxclusire right 
of fishing in any narigable water, unless such right be derived 
from an express grant by the sorereign power. or, perhaps, by 
such a lencth and kind of possession a s  will cause :I presumption 
of such grant to arise." must non br deemed the srttled lav of 
this State. 

3. h common informer cm~not r e m  r r  :I penalty unless lie sue within 
the period allo~ved by the act ilupt)sing the penalty. As where 
;I 1)enalty is i~nposecl on 1)ersons fishiug i11 rhe Ronnolie River a t  
cwtain tinles, and any 1)erson may sue for the same, providrcl he 
does so within one month froill the forfeitnre. and if no such suit 
is hro~igllt within that period. the l a v  officer of the State is di- 
rectctl to sue for the use of the State (act of 1827, ch. 54) : it 
was 7 1 c l r l .  that after the cxpir:;tion of the month the right of the 
common informer was gone. 

APPEAL fro111 the  Superior  Court  of L a w  of V'.I~HIS~~TOS, a t  
F a l l  Term, 18-19, Rtriley. .I., presiding. 

T h i s  i s  debt f o r  $250, claimed a s  a penalty f o r  fizhing i n  
Roanokc R i w r  with a seine, contrary to  the  act of 1827, ch. 54, 
entitled "An act t o  p rc ren t  the ohstruciion of fiih passing up 
the  Roanoke and  Cashie r i re r s  a l ~ d  their  xt terq."  Pleas, n i l  
clebet a n d  s tatute  of limitation>. By the  act every person own- 
i n g  a n d  using a seine f o r  the  purpose of catching fish in either 
of the  rivers is  required to  takc i t  out of the  n x t e r  a n d  let i t  
remain out f r o m  1 2  o'clock on S a t u r d a y  un t i l  12 o'clock on 

J Ionday  of each week. from 1 M a r c h  to 25 J I a r  i n  every 
(434) F e a r ;  a n d  i t  is enacted tha t  a n y  person ~ h o  shall violate 

t h a t  proris ion shall forfeit  f o r  each offense the  sum of 
$250, to  be recorered by a n y  person who shall first sue f o r  the  
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sanie-one-half for the use of the informer and the other half 
for the use of the poor of the county; with a proviso that if no 
person shall sue for the penalty within one month from its for- 
feiture, then that the solicitor for the State shall sue for the 
same in the name of the Governor, for the use of the State. 

The writ was sued out on 24 May, 1549, and on the trial the 
parties made up the following case agreed: The defendant was 
seized in fee siniplc in possession of a tract of land lying on 
Roanoke River, and consisting entirely of marsh or swamp 
land, destitute of timber and valuable only for its fishing privi- 
lege and used for no other purpose, to which he derived title 
under a patent which issued before 1927. Roanoke Rirer in 
front of k i d  land is a fresh-water stream, about 300 yards wide, 
from 10 to 12 feet deep, and affords, with the sounds, unob- 
structed navigation for sea vessels to the ocean; but it has not 
there, nor for many miles down the river, any ebb or flood of 
the tide. On 36  April, 1849, between the hour of 12 o'clock on 
Saturday and 12 o'clock on Monday next following, the defend- 
ant, being the owner of a seine, put it into the water of Roanoke 
I i iwr  in front of his said land, and hauled it ashore on his land 
aforesaid. enclosing, landing, and catching therewith a quantity 
of shad and herrings. On this case the opinion of the presiding 
judge was in favor of the plaintiff, and judgment was entered 
for hi111, and the defendant appealed. 

No counsel for plaintiff. 
IIeatlz for defendant. 

RVFFIK, C. J. The case has not beell argued, but it (435) 
seeins probable that it was framed with a view to obtain- 
ing the opinion of the Court ul)on the questions, whether the 
land of the defendant is bounded by the Roanoke at the water's 
edge or by a line along the thread of the stream, and, if the 
former, whether the Lcgislaturc can restrict him in the use of 
it, as enacted in the statute. The latter point is immaterial to 
the defendant, if the former be against him, and that it is 
against him the cases of T17ilson 11. Forbes, 13 N.  C., 30, and 
Co77ins I * .  B~nbuvy, 25 N. C., 277; s. c., 27 N. C., 119, are direct 
authorities. Although we might have been willing to hear an- 
other argument on the point, and to have reconsidered it, if the 
argwnent should raise a doubt on it, yet it is too much to ex- 
pect the Court, without argument, to go over the whole subject 
of themselves, and reverse a series of adjudications made upon 
solemn arguments. We think it our duty to adhere to those 
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decisions under the circumstances, simply upon their authority, 
and therefore the judgment would be affirmed if it  were not for  
another objection, which appears on the record and is  deemed 
fatal  to the action. I t  is, that the suit v a s  not brought i n  duc 
tiine, and therefore cannot be maintained. A common informer 
cannot recover a penalty unless he sue within the period allowed 
him by the act, as it forms a part of his t i i l ~ .  The general rule 
is that a penalty imposed by statute belongs to the sovereign, 
unless the right to sue be given to s o ~ e  one else. Hew,  the en- 
acting clause gircs it to the person first suing for it,  subject 
only to the limitation in point of time by the general act of 
1808. But  the proviso nlakes it the first duty to the public law 
officers to sup for the use of the State, if no private perjon shall 
have sued within olle month from the forfeiture. A\s the right 
is thus reserred to the State after that period, it is an  unavoid- 
able implication that indiriclnals are excluded from it after the 

same period. This suit m s  not brought until 24 Nay.  
(436) although the forfeiture Tms on 16 Apr i l ;  and for that 

reason the judgment must be reversed, and judgm~nt  en- 
tered for the defendant, according to the case agreed. 

PER CT-RIAAI. Judgment reversed and judgnient for thc de- 
fendant. 

Ci fe t l :  S. 1 % .  U i b b l ~ ,  49 S. C., 110; S. 2 % .  G I e , r ~ i .  32 S. C., 
32.3; S. I* .  Eo.wn. 11 4 N. C., 790: ,9. 1%. Rnum. 128 N. C.. 603. 

When a constable is al)l)oiilted 11s t l lr  ('ollnty Court  nt  M a r  term. 
his appointment expires a t  t he  next February  term. R-hich ii: the  
regular t ime prescrihetl by lam for  the qunlification or nlqwint- 
merit of constables. 

,~PPEAL from the Superior Court of Law of CARTERET. a t  
Spring Term, 1849, Battle, J., presiding. 

J. H. Bryan and J. TP. Bryan for plaintiff. 
S o  counsel for defendants. 

P ~ a ~ s o n - ,  J. This was an action of debt upon a conptable's 
bond. 

31 0 
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The defendant Burcham was appointed constable a t  N a y  
Term, 1843 (no appointment of constable for his district hav- 
ing been made at  February term). The claim for which this 
action is brought was put into his hands in NarrJi. 1844. 
I t  was insisted that Burcham's term of office cxpircd a t  (437) 
February court, 1844, and i t  was so decided, and the 
plaintiff appealed. We concur in  the opinion. February term 
is the time fixed on, by law, for the appointment of constables, 
and if one is appointed at  a subsequent term, his term of officc 
expires at the next February term. 

This is the construction given to the statute in S. v. Slrilroy, 
32 X. C., 330. There is no error in the judgment below. 

PER CURIAM. Judgment afirined. 

Cited: S. v. Lane, 35 N. C., 256; Hoe11 v. Cobb, 49 N. C., 260. 

Where three arc sued i n  tlebt, and one of the defend:mts, not con- 
testing the plairit~ff's right to recover, pleads that he is a co- 
surety of olie of thr other dofendants, and n verdict is found 
against him, it is \-er.y douhtful nhether he can appcnl a t  nll; 
but ceriain1.y hc '  cannot appeal alone. 

APPEAL from the Superior Court of Law of LENO~R,  at Fal l  
Term, 1850, Ellis. J.. presiding. 

W. H. W~Yght and J. H. Rrynn for plaintiff. 
No counsel for defendant. 

PEARSON, J. This was debt on a note executed by Kornegny, 
Davis and Jarman. The defendants did not resist the plain- 
tiff's recovery, but Jarman "pleaded" that he was the surety of 
Kornegay and Davis. Davis "pleaded" that he and Jarman 
werc suretirs of Kornegay. 

The jury returned a verdict for the plaintiff, and (438) 
found that Jarman was a cosurety with Dzvis. Fronz 
the judgment rendered on this finding, Jarman was nllowed to 
appeal, the other defendants not objecting. 

This proceeding is under sees. 131, 132, ch. 31 of the Re- 
vised Statutes. The "pleas," as they are called, do not contest 
tho plaintiff's right to recover, but merely raise a family dis- 
pute betwrcn the defendants, in which the plaintiff has no con- 
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tern. I t  is  very questionable whether the right of appeal i s  
given in such cases, as an  appeal must necessari1)- delay the 
plaintiff's admitted right of recovery. But in  this case the 
appeal is  only taken b7 the defendant J a ~ m a n ,  and it is settled 
that  one of two defendants cannot appeal. I n  such cases i t  is 
hardly to be expected that  the other defendant will join in the 
appeal, as he has no reaion to complain of the result. 

PER Cu~ranr .  Appeal tlisinissed. 

1. *I. h y  n I ) o ~ z ( L  f i de  deed l~roved and rrgisirrcvl in AIng. IS-43, con- 
wyed a slave to B, in trust to secure the ~):rymeut c~f  certain 
debts. E. by deed, conveyed thtx slave to (? for ;I certniu price, all 
of ~vhic l i  was afterwards paid by .L psc,ept S1C)O. C then, by 
deed dated in 1847 and proved in 1S40, iii corlsiderntion of the 
said $100. conveyed the slave to D :  Ifcltl. tlixt thouch D might 
hare tnlreu that  convcFallee in trust for A 111)011 the payment 
of  the $100, yet, while the l)rol)erry rplilaiiied in that situation, 
the $100 uot being rmid. A had no such interest :ts was liable to 
nu execution against him. 

2. I:stopl~els must be mutual, mlci bind oli1.1- l~arties n11d lrivies. One 
who is not bonud by an estopl~el, ea~iiiot t:\Bc :~dv:mtirge of it. 

APPEAL from the Superior Conrt of Law of PASQ~OTASK, a t  
Special Term in December, 1850, Eattle, J., presiding. 

This was a n  action of detinue for a negro slam named Xnrv.  
Plea, n o n  tlrtinet. Upon the trial, both parties claimed under 
Stephen D. Pool, to whom the slare in  question fori~ierly be- 
longed. The plaintiff exhibited a deed in  trust from the said 
Pool to Ti l l ia in  I;. Shannonhol?se. dated, prored and recorded 
in 1S.23. t h ~  trust being in p a p e n t  of ccrrili~: dcbts therein 
named. Shannoiillouse, the trustee, sold the s l aw a t  public 
auction to Sanluel J. Proctor for $623. and convcj-ed her by 
bill of sale for  that consideration. Proctor afterwards con- 
veyed the slare to the plaintiff, by decd dated in  Sowmber ,  
1847, and recordcd in Xarch,  1'140. I n  this dped t l ~ c  considera- 
tion is  stated to be $500, and it i s  recited tha t  the property 

113d been conr-eved bv thr  said Proctor to J. C'. B. Ehring- 
(440) hnus in tmst ,  by a deed braring dqte in D m m b e r .  1543 

and duly registered. The plaintiff further prowd a de- 
mand and rcfusal. 

The  defendant then produced the record of a judgment against 
the said Pool, rcndered by thr  Clountv Court of Pasquotank, 
at Dccembcr Ternt. 1848, on a note bearin? date in Llugust. 

?,I 2 
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1848. H e  then showed an execution issued on the said judg- 
ment, proved a sale niade under it by the sheriff on 17 February, 
1849, and produced the sheriff's deed to himself. He then called 
as a witness Saruuel J. Proctor, who testified that the slave, 
Mary, remained in the possession of Pool from the time of his 
execution of the deed in !rust to Shannonhouse until she was 
sold by Shannonhouse; that he, the witness, purchased her for 
the benefit of the said Pool, intending, however, to retain the 
title until her purchase money should be repaid; that payments 
were made by some person (i t  was alleged to be by Pool) until 
the sum was reduced to $100, with a small amount of interest 
accrued thereon. He testified further, tliat when he was about 
to sell the s l a ~ e  to the plaintiff he and Pool were at the plain- 
tiff's office, and Pool said to him in the plaintiff's presence that 
he, the plaintiff, had befriended him before, and that he was 
willing to do it again, and that the plaintiff would pay him $100 
for the said slave, and keep the title as collateral security until 
Pool should be able to repay him ; and that he, thc re- 
ceired the $100 from the plaintiff and executed the bill of sale 
above referrsd to. This witness testified further, that the debts 
mentioned in the deed in trust from Pool to Shannonhousc were 
fair and bona f i d p .  I t  w a ~  also in eridence that Pool vas  re- 
puted to hare been insolvent for some years prior to 1548, but 
no witness testified to the existence of any debt owing by him 
in 1843 which was not enibraced in the said deed in trust. I t  
was proved, also, that the slave remained in Pool's pos- 
session until she was levied upon by the sheriff. The (441) 
defendant contended tliat the plaintiff was estopped, by 
the recital in thc bill of sale from Proctor, to show that the title 
was not in Ellringhaus. n u t  the conrt mas of ol>inion that the 
plaintiff could not be estopped by a d e d  vhich the dcfendant 
objected to as roid. The defendant then inristcd that the plain- 
tiff's bill of sale vas  not registered until :rfter the time the lien 
of his executiou had attached, and that it was fraudulent arid 
void because it was absolute on its face, nhereas he contended, 
that it mas made in trust for Pool. He c.oi~teiided further, that 
it was roid, as was also tlie deed in trust from Pool to Shannon- 
house, because Pool had been permitted to retain possession. 

The court was of a differwt cpinioli 11po11 all these points. 
and charqcd tlie jury that the ldaintiff was entitled to recover. 
There nas  :I rcrdict for thrl ;hintiff ,  and froin the judymenl 
thereon the defendant appealed. 

R. F. ~ l l o o w  and Ehri?z,qhaus for plaintifi. 
Heath for defendant. 
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PEAESOK, J. I n  Xay,  1843, Pool conveyed the slave to Shan- 
nonhouse, in trust to pay certain debts. Soon thereafter Shan- 
nonhouse sold the slave, at public auction, to Proctor, who paid 
for her by putting his note in bank for the price, $625, i n  satis- 
faction of a debt secured by the trust. Pool continued in pos- 
session and made sundry payments upon Proctor's note in bank, 
so as to reduce it to about $100. I n  November, 1847, Proctor, 
upon the payment of the $100 by Grifin, conveyed the slave to 
him. I n  December, 1845, a judgment mas taken against Pool, 
and the s l a ~ e  was l e ~ i e d  upon as his property and sold by the 
sherift' to the defendant, in February, 1849. 

The court was of opinion that the plaintifi ma3 entitled to 
recoler. We concur in the opinion. The deed of trust, 

(442) nhich  is a d m i t t e d  to llave b e e n  bona d e ,  passed the title 
cut of Pool, and the sale by Shailnonhouse pasaed it to 

Proctor, who passed it to Griifin, the plaintifi. 
ihl.mit that Proctor took the legal title in trust for Pool ai ter  

the payment to hili~self of $629. Admit that, under this nr- 
rangenlent, Pool reduced the debt to $100, and then Procior, 
upon the payixerit of that sum by :he plaintiff, conleyed to hiiu, 
and that he took the title to secure the $100, and then in tru.;t 
for  Pool. The latter had no such interest as Tms liable to cxc- 
cution. Gou  lng c. Rich, 23 S. C., 553. Nor  does the fact that 
Pool con~inued in pcssc&on during all the time make it a fraud 
under the siatutc of Elizabeth. That  statute never alq~lies, ex- 
cept when the original transfer by the debtor i: fraudulerit, so 
thar, by treating it as x-oid against creditors, the title d l  still 
be in him. Suppose. on zccount of the benefit intended for Pool, 
the deeds to Grifin arid Proctor are both treated as ~ o i d .  The 
title is in iShannonhouse, who is admitted to have acquired it 
wirhout fraud. arid Pool has only such an  interest a. can  hc 
reached in equity. 

The question cf (.stoppel does not arise. The defendant r w .  
not a party, or  pr i ry  to either of the parties. in the deed by 
Proctor to the plaintiff, in which there is a recital of a deed by 
Proctor to one Ehringllaus or in the deed referred to in the 
recital. Estoppels must be mutual, and bind only parties and 
priries. One n h o  i s  not bound b7 an  estoppel camlor take ad- 
mnrage of it. 

PER CT-RIAX. Judgment affirmed. 

f ' i tecl:  Ray C. Garclner ,  82 N. C., 148; Xhew 1 % .  ( ' a l l .  119 
S. C., 1-53 ; .-177red T. S m i t h ,  135 N. C.. -146. 
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JACOB IASSITER v. E-IYIIAX WARD. 
(443) 

In an action on the cme, a count in deceit, for knowinglg misrey- 
resenting the soundness of a chatt~l, may be j0inc.d with a 
count for the breach of a warranty of the soundness of the same 
chattel. 

APPEAL from the Superior court  of Law of ; \ / IoR 'T( ;~~ :RY,  at 
Fall Term, 1850, Bat t l e ,  J., presiding. 

This is an action on the case in tor t .  and the declaration con- 
tains two counts. The first is in the usual form for a deceit in 
selling the plaintiff an unround horse, by falsely representing 
him to be sound, he, the defendant, then and there knowing him 
to be unsound; and the second, for a false warranty of sound- 
ness of the horse. Plea, not guilty. On the trial the evidence 
was that the defendant warranted the horse to he sound, and 
that he was in fact not sound. The counsel for the defendant 
then insisted that tlle plaintiff could not recol-er for want of 
proof that the urlsoundness was known to tlir defendant. But 
the court held that the plaintiff might recover on the second 
count without proving a s c i e n t ~ r .  The jury gare a verdict for 
the plaintiff, and the defendant moved for a v e ~ z i ~ e  dc n o v o ,  on 
the ground of error in the opinion of the coi~rt, which was re- 
fused. 4 motion was then made in arrest of judgment, upon 
the ground that the two counts could not be joined. That was 
also refused, and judgment g i ~ e n  on the verdict, and :he de- 
fendant appealed. 

W i n s t o n ,  Sr., and AIillrr for plaintiff. 
lIavga?i, and AlIe~idenha71 for defendant. 

RUFFIN, C. J. Though one would expect u~srcmpsi t  to be 
brought on a warranty of goods, as well as any other 
par01 contract, yet it is, comparatively, a recent thing that (444) 
i t  was brought in such cases. I ts  propriety seems to have 
been questioned as latc aq the case of S te l lar t  11. 1Pillcins, Doug.. 
1 8 ;  and it cannot be said to have been judicially settled earlier, 
though the action had been sometimes brought. I t  mas yues- 
tioned on the ground that the action on thc case in tor t  was the 
established re~l~edy,  and, therefore, the proper one. Tt was, 
however, held that either of the actions ~vould lie upon an ex- 
press warranty. Afterwards it was attempted to give another 
turn to the inatter in the opposite direction, namely, by con- 
tending that assumpsi t  was the peculiar remedy on a false mar- 
ranty, and that the declaration could not he in f o r t ,  nnlew it 
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alleged a s c i e n t ~ r ,  which was as  iiiuch as to say that the action 
on the casc vould not lie on the wxran ty ,  but only on the 
cheat. 1T' i i l ianlso~~ v. d l l i a o n ,  2 East, 446. But there were so 
many precedents of actions in f o r t  for a false ~va r ran ty  as to 
show clearly that it had been formerly the conunon remedy, if 
not the only one, in use, and to induce the judges to sustain it. 
I t  was, accordingly, there held that  the declaration might be in  
tort without alleging a ,<c imte r ,  and, if it  be alleged in  addition 
to the warranty, that  i t  need not be pro~yed. The doctrine of 
the case is that  when there is a n-arranty, that is the gist of the 
action, and that  it iq only  hen there is no narranty  that a 
sc ienter  need be alleged or prored. I t  is near17 half a century 
since the decision, and during that period the p i n t  has been 
considered a t  rest, and nmny actions ha l e  been brought i n  for t .  
as well as e.r (071!rur i l : .  on f a l s ~  warranties. 1 Chit. Pl.,  936, 
429; 2 Chit. PI., 279. There is  no doubt as to the propriety 
of joining the t ~ o  counts; for  it is  an  action on the case, and 
the counts. b ~ i ~ i g  both in tort ,  are compatible. If it mwe other- 

wife, it  ~ rou ld  not be material in this case, as the evi- 
(443) dence al~plied to the second count, and the instructions 

to t h ~  jury referred to it alone, and therefore the rerdict 
iniqht be an~rnded bv cntering it on that count only. V e s t  2%. 

Ra'liclq~. 15 S. C.. 31. 
PEZ CURIAJI. Judgment affirmed. 

C i t e d :  B l a n f o n  1 % .  l l h v l .  49 lT. C.. 5 3 3 :  C h n m b e d a i n  1 ' .  

X o b c r f ~ o n .  -52 S. C., 13; Als71e 1 % .  C r w l / ,  90 S. C., 139. 

After a debt 11:i.d been barred I,$ the statute of limitations. thi. tlebtor 
said to the creditor. ''TTnl?ss J. I<. had paid it for me. it is a just 
debt, and I will p n , ~  it": :1!1t1 n~a in .  "It is n just debt and I v i l l  
pay it, if I ranilot ~ I ~ C I V C  tiiat it h a s  been settled by J. R.": Held. 
that the c::se  is t11c~rel)p taken out of the statute. Ry  such 
declarations the ottus of 11roof that the debt had k m  11:1id rested 
on the defendant. 

L b ~ ~ u .  fro111 the Sul~cr ior  Court of Lax- of CA~WET,~ , ,  at Fall 
Term, 3 8.50, Jfa:?l;j, 6.. presiding. 

The suit is a s s u t ~ p s i f  for n ~ o n e , ~  paid for the defendant, as 
his surety. I t  Tas  conlinencd 30 Kovember, 1848. Plea, stat- 
ute of l i ~ ~ i t a t i o n s .  On the tr ial  the evidence n-as that the plain- 
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tiff mas the surety for the defendant to one Long, and that the 
pIaintiff paid the debt in 1840, at  which time the defendant 
resided in another State. I n  1848 the defendant returned to 
this State, and, a short time before this suit was brought, the 
plaintiff requested payment from the defendant, and, in the 
conversation between them about this debt, the defendant said, 
"Unless John Richnlond has paid it for me, it is a just debt 
and I will pay it," and in another conversation on the 
same subject the defendant said to the $intiff, ('It is a (446) 
just debt, and 1 will pay it, if I cannot prom that it has 
been settled by John Richnond." John Richmond, who was 
referred to by the defendant, mas present in court at the trial, 
but was not called upon by either party. The point made was 
whether there was such a nrolnise or aeknowledpment on the 
part of the defendant as rerived the debt and entiGed the plain- 
tiff to recover. The court held that there was, and after a ver- 
dict and judgment for the plaintiff the defendant appealed. 

Kerr for plaintiff. 
S. P. Hill for defendant. 

RUBFIX, C. J. The Court thinks the judgment should be 
affirmed. There is not only an acknowledgment of the original 
justice of the debt, and of its being just still, with the proviso 
only that it had not been paid by a particular person named, 
but also an express promise, then, to pay the debt unless or if 
the defendant could not prove the payment had been a a d e  by 
that person. The defendan1 undertook, in substance, to prove 
payment by an individual named, or, upon failure thereof, to 
pay the uloney. Upon the strength of that undertaking the 
onus  was on the defendant, since he designated, with precision, 
the fact on which he relied for his discharge, and the person by 
whom he engaged to establish the fact afirmatively. 

PEE C ~ X W  31. Judpnlent affirmed. 

p i t cd :  Kirby I * .  Mills, 78 N. C., 135. 
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JAMES TAPLOI: v. JOIIS W. STEDMAK. 

1. Where a plaintiff in an action of assumpsit ,  in order to bar the 
operation of the statute of limitations, gires in eridence words 
used by the defendant, the langcage must be such as. without 
straining, im~~or t s  a willingness and intention thereby to assume 
the debt. or amounts to an ecluirocal acknon-ledgment of its 
subsistence and obligation. 

2 In a conversation between the plaintiff and the defenddnt, in rela- 
. tion to the matter In dispute. the former said to the Inttw, "That 

matter about Frank's hire in 1842 uiust be fiserl." nhen the 
latter asked. "Will riot other notes or judgments do l~istead of 
ruy note?" and the plaintiff remariiinc, "Yes, if they are good." 
nothing further gacsed between them. IIcld. that the defendant's 
expressions did not reriw the debt a id  bar the operation of the 
statute. 

,IPPEAL fro111 the Superior Court of Law of C I I . \ T I T . ~ ,  at 
Fall  Term, 1850, X a n l ~ j ,  J.. presiding. 

This action is nwimpsi t  for the hire of a slave named Frank,  
for  the year 1842. The suit was brought on 25 ,lugust, 1848, 
and the defendant pleaded 7zon assumpsit  and the s t a t u t ~  of lim- 
itations. After establishing the hiring and the price, the plain- 
tiff gave eridence of a comersation between him and the de- 
fendant in 1845, in u-hich the plaintiff demanded the payment 
of this and other debts from the defendant, and the latter denied 
that he o~ved the plaintiff on any account, and insisted particu- 
larly that  he had paid hiill for  Frank's hire, and thereupon the 
plaintiff produced a note, given to him by the defendant on 
another account, on ~ ~ h i c h  there was a balance due, and con- 

tended that  the hire of Frank had not been paid. The 
(448) plaintiff gave further evidence of another con~ersation 

between the parties in 1848, i n  which the plaintiff said, 
"That matter abont Frank's hire for 1542 must be fixed," and 
the defendant, in return thereto, asked the plaintiff, "Will no 
other notes or judgments do, instead of my note?" and the plain- 
tiff replied, '(Yes, if they are good" ; and nothing fur ther  passed 
between them. The court instructed the jury that  "the conrer- 
sation between the parties i n  1817 or 1843, wherein the defend- 
ant proposed to pap the debt in other notes or judgments, was 
an acknowledgn~ent of a subsisting debt, r h i c h  rcpelled the 
oneration of the statute of limitations." The jury fouud for the 
plaintiff, and the defendant appealed from the judgment. 

.7. 11. R n u g h f o n  for plaintiff. 
TTv. I1. Ha:y ivod  for defendant. 
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R U F F ~ ,  C. J. The Court does not concur in the directions 
to the jury. The defendant is entitled to have his words fairly 
construed, so as to ascertain his real meaning, and the statute 
must stand as a bar, unless his language be such as, without 
straining, imports a willingness and intention thereby to assume 
the debt, or amounts to an unequivocal acknowledgment of its 
subsistence and obligation. Here it was supposed by his Honor 
that the defendant proposed to pay the debt, and that the 
requisite acknoudedgment was to be implied from the proposal. 
But there was in truth no ench proposal. The defendant, upon 
being pressed by the plaintiff to adjust the dispute about this 
demand, only inqnired whether the plaintiff would take notes 
on other people instead of his, which is very different from 
directly proposing payment in that manner, since his willing- 
ness to settle the controversy in that way niight depend much 
on the value of the securities to be transferred, and his 
liability on them. Hence, where the plaintiff said they (449) 
must be good, the defendant procerded no further in 
making either an inquiry or proposal. I f ,  however, there had 
been a distinct proposal to give the plaintiff particular notes or 
judgments, the requisite promise or acknowledgment could not 
be inferred therefrom, by itself, for that would convert an offer 
to pay in notes or a horse into a promise to pay in cash, though 
so very different, since an offer to pay in notes, like one to give 
a smaller sum than the alleged debt, is rather a proposal of com- 
promise than assuming the debt anew. which brings the case 
within that of TT701f v. Fleminq, 23 N. C., 290. 

PER C ~ R I ~ I I ~ .  Judgment rerersed, and veniw de novo. 

Cited: 5'. r.. 35 N. C., 98. 

On a petition, under our act of .~sseniblp, for perinis~ion to smarlcil)nte 
a slave, the riqht of pro])crtj7 in the slaw txnnot b r  detrrminecl. 
If a clnim of riqht in tlw property, supported by xffidarit or 
otherwise, is set up in oplmsition to tllc right assert~d by the 
petitioner, the court should st:t.r- I)roceedin,rrs on the petition nn- 
ti1 this matter can be drtt~r~ninecl hetween the pnrtirs in xn action 
a t  law or in equity. 

APPEAL from the Superior Cou1.t of Law of G I ~ F O R D ,  at 
Spring Term, 1849, Rattle, ,I., presiding 
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This xvas a petition filed a t  the Spring Term, 1848, of Guil- 
ford Superior Court, for permission to emancipate a negro boy 
named Alvis, and other slaves named. The  petition in sub- 

stance sets forth that some time about 1837 James Dar is  
(450) died, haring fir-I 111adc and publiilied his last will and 

testament, which n a s  aftcrv~ards admitted to probate, 
and his widow, Sophia Ilavi., ~ h o  n-as nalned therein sole 
executrix, duly qualified as sach;  that the said Sophia Davis 
died about I b-IS, l~av ing  d u l ~  ~ n a d e  and published her last d l  
and teitaiiicilt, r h i c h  was dnl r  aclnlit:ed to prc~bate. but of 
which s11c nppointrd 110 executor : that the pciiiioner, Robert 
Ciaffe,x-, ha? been du1)- nly~ointrd adnliristrator d h  the mil! an- 
nexed of the said James Davi?, :md the other petitioner, J a n e  
Caffey, a dn~iilistratris, n-ith thc will amexec1 of the said Sophia 

The l~eti t ion further set forth that  the said James fk:!;' by his \aid d l .  a i ~ ~ o n g  orllcr thing,. hcqneathed and 
directed a s  follows: "One negro girl nanled Sell?, and one 
mulatto nainrd Sellel!~iah, I give thm! to 111~- .rife (said So- 
phia)  during 1 1 ~ r  natural  life or \vidonhootl, then to my son, 
Xichael ('. D a ~ i s ,  to llini and his heirs forexer, escept Sell j ;  
and Seheliiiah are to be free, if they can comply ~ v i t h  the requi- 
sition of the lan- of this State:  and if t l ~ ~  cannot comnlv with 
the law to be free, and JIichael C. Davis sfio~ild die, r i t l k u t  any 
heirs c~f his body, Nr l ie~niah  and Se l l \  may choose their o m l  
homes, \\here the!- like to live, and is to be sold privately at the 
valuation of two ~ ~ i e n . "  That .  between the makin: of the will 
of the said James Davis and hi? death, tlic J a w  S e l l 7  had one 
cdhild nanlcd Wright. nliich was ,old by the qaid Sophia as 
execwtris to ollc X. C. Davis, ~ 1 1 o  afternards sold and con- 
reyed tllc .aiiie hack to the said Sophia;  : l id that  after the 
death of the said Ja~i ic .  Dariq the <aid Se l ly  had another son 
by the nalne of -\iris. Thc ~ ~ e t i t i o i ~  f u r t h c ~  qets forth that  
3Iichael C. Davis. con of the testator. Jameq Davis, i.; dead, 
learing an  o i ~ l y  child. rlit. defendant J a m ~ ,  C. Davi., an  infant, 
of vhom Robert C. Eanlrin is guardian. The  petition further 
\rts forth that thc ,aid So1)hia Pnvi;. hy her last d l ,  among 

other thing,i. hequri~thed and directed as follows: "I 
(151) give and hequcath to niv crandson, tTames C. Davis, the 

only son of i u r  eon llic!mel Caffe,v P a r i s ,  dec:,ased, one 
i r c ~ r o  b o , ~  named TIrright and one nec1~1 bov named Alvis, on 
couditiou, if Sehciiliah and Sel lv ,  their father and mother, 
c~lni1)lv v-it11 thc lax-q of this State and qo frcc. it  is m y  mill 
tllc\- ,-honld go v i t h  them. and not be kept back o11 account of 
rhcir ace. and if not, then t h v e  necrocs. TlrripEit and Blvis, 
must ytav ~ v i t h  their father and inothn.. and  not 1w hired ou t ;  

:20 
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and if not, they must have the same chance of their father and 
mother in choosing homes, and be sold to the same person at  the 
valuation of the same two men that value their father and mother 
according to my husband's (James Davis) will ; and if James C. 
Davis dies, not leaving no heirs of his own body, and these ne- 
groes cannot comply with the requisitions of the laws of this 
State and choose their homes and is valued, the money, on con- 
diticns if James C. Daais leaves no child of' his own, if he does 
it is theirs, if not, i t  must go to the use of my stepchildren. I t  
is my will they never shall be parted from their parents." The 
petition further sets forth that Nehemiah is about the age of 
forty-five, Kelly about forty, Wright about twelve and Alvis 
about nine years of age, that the petitioners are desirous to 
emancipate all four of the said slaves, as requested in the said 
wills, but that Robert C. Rankin, as guardian of the infant, 
James C. Davis, objects thereto, so far  as regards the boy Alvis. 
The petition further sets forth that the said Sophia willed and 
bequeathed to the said James C. Davis other property, greater 
in  value than the said boy Alvis, and that the petitioners are 
advised that the said James C. Davis cannot hold both with 
and against the will of the said Sophia, and that, if he takes 
the legacy given him in the said will, he cannot refuse to let the 
said boy Alvis be emancipated; and the petitioners aver that 
they are ready and willing to give the bonds and security required 
by lam to emancipate all of the said slaves. 

The petitioners then pray that advertisement may be (452) 
made, according to law, that James C. Davis, by his 
guardian, Rohert C. Rankin, be made a party defendant, and 
that the court will grant them permission to emancipate the 
said slaves, according to law, and will make such other orders, 
decrees, and grant such further relief as the nature of their case 
may require, etc. 

Whereupon adaertisemenis were ordered and made, and a 
subpwna issucd and executed, accordinq to the prayer of the 
petition. 

k t  the F d l  Term, 1848, of the wid court, Robert C. Rankin, 
as guardian of the said James C. Davis, by leave of the court, 
filed s n  answer in behalf of his ward, in substance and to the 
effect following: That hc admits the esecution and probate of 
the respective wills of James and Sophia Davis, and that the 
petitioners are the administrators with the will? annrwd of the 
said testators, respectively; the death of M. C. Davis, leaving an 
only child, the defendant James C. Davis, of whom the defend- 
ant Robert is the guardian: the birth of the negro children 
Wright and Alris, at the times stated, and thc purchase of 
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Wright by Xichael C. Davis, all as set forth in the petition. 
But he denies that Wright was resold to Sophia Davis, and 
prays strict proof thereof. He submits that this ~roceeding is 
in a court of law, and t h a  a court of law has no power to com- 
pel an election; that even a court of equity would not do so in 
a case like the present, for the reasons he assigns. He arers 
that he objects to the emancipation of all the slaves named, and 
prays to be dismissed, etc. 

Replication was taken and commissions issued. 
At Spring Term, 1850, the following decree mas made by the 

court : 
This case coming on to be heard, upon the petition, answer 

and agreement of the parties, which is in the follorring words, 
to wit : "In this case it is agreed that advertisement hath 

(453) been made according to law; that James Davis made 
his will at the time it bears date ; that Sophia Daris died 

9 January, 1848, and made her vil l  at the time it bears date; 
that James Dtlvis died in -ipril. 1827; that the dares, Sehe- 
miah and Kelly, are husband and wife, and were so at the date 
James Daris made his will; that the slare Nelly had one child, 
to wit, Wright, between the maliinc of the d l  of James Davis 
and his death, ~ ~ h i c h  said slare, TVrirht. the said Sophia, as 
executrix of her husband. James Daris, sold at public auction 
to Xichael C. Daris for $150, then an infant some tn-elve 
months old, and duly executed a bill of sale to the said Michael; 
that the said Uichael afterxmrds wld lo the said Sophia Davis 
the said sla-i-e. Vricht ,  for $150; that he conreyed him by bill 
of sale, and the said Sophia held thc said TTriqht as her own 
property until her death. m d  that after the death of James 
Davis the negro woman Nelly had the other child Xlcis."It 
is concidered, ordered. adjudqed 2nd docreed bv the court that 
the petilioners lung elr7mcipate the .~.lares mentioned in the 
petition, to vit ,  Sehemiah, Xellr and TTri~ht.  and that they 
h a w  leavc to emancipate the said three slaws, n hen thev shall 
enter into bonds, with t ~ o  wre i i~s ,  each good and sufficient, 
pagable to the State of Sor th  Carolina in the sum of $1,009 for 
each of the wid slal-es, Nehemiah, Xelly and TT'right, condi- 
tioncd [hat the said slare or ~ I ~ r e s  shall honeqtly and correctly 
denlcan theniselr~s ~ ~ h i l c  theo chall remain within the State of 
North Carolina, and that the7 and each of them d l ,  ~vithin 
ninety days after the granting of the prayer of the petition, 
leare the State of Xorth Carolina, and never afterwards come 
within the same. 

And the court, being of opinion on the whole caw and on the 
proper construction of the two n-ills, made also a part of the 
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case, that the petitioners or either of them did not have the 
right and power to emancipate the negro slave child, 
Alvis, born after the death of the testator, James Davis, (454) 
on the ground stated in  the petition or any other, con- 
sidered and adjudged that the prayer of the petitioners to eman- 
cipate the said slave, dlvis, be refused. 

From this judgment the petitioners prayed for and obtained 
an appeal to the Supreme Court. 

H. W .  Miller for plaintiffs. 
Morehead for defendant. 

PEAESOX, J. We do not concur in the view taken in the court 
below of the proceedings under see. 59, ch. 111, Rev. St., in re- 
gard to the emancipation of slaves. I n  that court it was as- 
sumed tllat the right of property and the authority of the execu- 
tor might be contested and their rights adjudicated, and, con- 
sequently, that there was an appeal to this Court. 

On t11- contrary. n-e ihink the proceeding is ex parte under 
section 57. The title of the petitioner is presumed to be un- 
questioned. TJnder section 59 the authority of the executor is 
taken for granted, the court gives no judgment, but merely 
grants permission to emancipate, upon being satisSed that due 
advrrtisenicnt has been made and the bonds required executed. 
This permission to emancipate does not bind the rights of third 
persons. Tlierc is no "advcrsar>- suit," and consequently no 
right of apl,ral. The proweding does not fall under the first 
section or within either the cases enumerated in the second sec- 
tion of ch. 4 of t h ~  Rer. St. But it is asked, Why require ad- 
vertisement if there is no right of contestation? The answer is, 
because the interest of the real owner may be prejudiced by 
having his slaw under this e r  p r t e  proceeding apparendy con- 
verted into a free person, and sent out of the State, and the 
petitioner may not be able to answer in damages for the nioney. 

If the petition be under section 57 and the right of 
property is disputed, upon this sugge.;tion, supported by (455) 
proper affidavit, the court ought to suspend tlie proceed- 
ings until the right can be vttled in the proper action at  law. 
I f  the proceeding be under section 59 and the authority of the 
executor is disputed, upon this suggestion properly supported, 
the court ought to suspmd the proceedings until the power of the 
executor can be settled bv a declaration of the rights of the 
parties in a court of equitv: in analogy to the proceeding under 
a petition for partition, when, if the party sets up claim in sev- 
eralty, an action at law must be brought. 
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I n  this case, for instance, i t  is sug5ested that, as the woman 
Nelly v a s  given to Sophia Davis for life. remainder to Richard 
Daris, the boy Xlvis, after the testator's death, belongs to the 
personal representatives of Richard Davis, and Sophia Dar is  
could not b~ her will give any authority to emancipate. The 
right of property, therefore, as veil as the anthopity, is dis- 
puted, and those q~iestion. cannot be senled in an  c.? p r t e  pro- 
ceedinc. At all erents, they cannot be conclusively settled, SO as 
to bind the representatives of Richard Davis. So it nmF be sug- 
glqted that as ,Tames C. Davis talii's other propertv under the 
~ 1 1 1  of Soyhia D a ~ i s ,  he ought to be put to hiq election. These 
are i n t e r ~ s t i r ~ q  questions. ~vhich  can onlv be decide4 in equity. 
I t  ~nunifcstlp mi; not the intention of the statute that  such 
questions should be settled under a petition for permission :o 
emanc i~q te  slaves. 

PER C r ~ ~ a a r .  ,4ppeal dismissed. 

DCR' ON DEMISE OF WILLIAM EADHAJI LT AL. T. J O H K  COX. 

1. When a vendor of land retains the title, a s  n security for the 
purchase inoney, find n balance remains due. the vendee has not 
such an interest a s  is liable to execution under the act. Rev. St., 
ch. 45. sec. 4, so as  to direst the leqal title of the vendor. 

2. T7i?der a c,c%rlitio?li eaponas aqainst lnnd, the sheriff can sell only 
that which he could hare  sold ui~dcr  the fi. fa. on which the 
rott7itioiri rrponas issued. mhile such fi. f n .  remained i n  his hands 
unreturrled. 

5. If the drfcndnnt in an execution has no iiltrrrst in land which 
is subject to be levied on while the fie?-i fncias remains in the 
hax l s  of the sheriff. unretur:led, but, after the return he ac- 
quires a title. which is subject to esrcntion, this s u b s ~ ~ n e n t l y  
ncquired title cn:mot he sold under a coldifioiri caponcrk issuing 
u11on such fio-i fucicca. 

4. Such snbsequently acquircd title sllxll nut ol~erate as an estoppel 
in favor of a purchaser a t  :I sale innde under such cendrtiond 
crgorlcr\ The Inn- orlly ~ l l ?  cstotci  nackr its process, and not 
the cllances o f  at2 e)toppcI. 

-IPPE~I, from the Supc>rior Court of L ~ T  of CFIO~TAS, at a 
Special Term in Deccmber, 1830, Bnit le .  J . ,  presiding. 

This ~ v a s  an  action of ejectment. 
Upon the tr ial  the case appeared to be as fo l lo~ i~s :  The de- 

fendant, Cox.  as seized in fee of the premises. being a wharf 
and store in the t o r n  of Edenton, and on 1 January,  1543, con- 
tracted for the sale of them to one Georqe Bordon, in fee, for 
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the price of $2,500, payable as follows: $1,800 on 1 Xay, 1848, 
and $700 on 1 January, 1849 ; and a conveyance was to be made 
when the purchase money with the interest thereon should 
be fully paid, but, in the meanwhile, Gordon was to be (457) 
let into possession. Articles were entered into accord- 
ingly, and Gordon took possession and paid the first install- 
ment, but no part of the second. I n  March, 1849, judgments 
were obtained before justices of the peace by several of Gordon's 
creditors, and executions were issued thereon, and levied on the 
premises and returned to the County Court, and in August fol- 
lowing orders of sale were made, and then writs vendifioni ex- 
ponas were sued out, under which the sheriff sold the premises 
to the lessors of the plaintiff on 10 November, 1849, and made 
them a deed. On 6 May, 1849, Gordon made to Samuel T. Bond 
an assignment of all his interest "in the premises, in  trust to 
sell the same and out of the proceeds pay a debt from him to 
Haynes and Goodridge"; thereafter Gordon continued in pos- 
session until 8 October, 1849, on which day Bond, in conformity 
with the assignment to him, made a contract for the sale of a 
part of the premises to' the defendant, and Gordon went out, 
and he and Bond let the defendant into possession of that part 
of the premises which he (Cox) purchased back, and which is 
in dispute in this action. On 6 Norember, 1849, Cox executed 
to Gordon a deed in the following terms: 

"Know all nien by these presents, that I, John Cox, of, etc., 
agreeable to a memoranduni of agreement entered into with 
George Gordon, of, etc., on 1 Jannary, 1848, to make title to a 
certain portion of wharf property known as, etc., on the pay- 
ment of, etc.: Now, therefore, in consideration of the sum of 
$2,650 being paid before the delivering of these presents, and 
to enable H a p e s  and Goodridge to n)alw snle and pay me, as 
also to convey to me, the said Cox, such portions of said prop- 
erty as I may purchase at  said trustee's cale, as also agreed to 
by the said George Gordon, I hereby convey the following prop- 
erty in fee simple to him, the said Georqe, and his heirs and 
assigns forever, that is to sap. the wharf, etr. Which said 
property hercby conveyed I do warrant, etc., to the said (458) 
George Gordon, and his heirs. against the lawful claim 
of all persons." On the same day Bond and Gordon executed 
to Cox a deed for the part of the premiscs claimed by the de- 
fendant in this suit, purporting to convey the same in fee. 
Thereupon the counsel for the plaintiff insisted that Gordon 
had, under the orisinal contract between him and the defend- 
ant, such an interest as might be levied on under the fieri facias, 
and be sold under the vendi t ioni  exponas, or that, by the deed 
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from the defendant of 5 November, 1849, Gordon acquired 
such an interest as x a s  liable to be sold under the v e n d i t i o n i  
exponas  and pawed by the sheriff's sale of 10 November, 1849, 
and his deed to the levors of the plaintiff; and that the defend- 
ant  was estopped !o deny their title. But the court held that  
the plaintiff could not recorer, and after a verdict and judg- 
ment against him, he appealed. 

A. S foore  and I i e a t h  for plaintiff. 
S o  coumel for defendant. 

RTSFFIX, C. J. N O  title passed by the sheriff's sale. When 
the rendor retains the title as a security for the purchase 
money, and a balance rernaisls due, the vendee has not such a 
trust as is made liable to esecutilln by section 1 of the act of 
1812, so ns to d i ~ e s t  the legal tirle of the vendor. Tha t  was 
settled as  soon as thc act passed. Consequently the constable's 
levy was ineffectual at the time it was made and returned. It 
follons. l i k e ~ ~ i s e .  t l n t  the sale under the v e n d i t i o n i  e z p o n a s  
mas equally inopcrnt i~e ,  notnithstanding the debtor may have 
acquired the legal title while the sheriff had the latter mrit in 
his handf. The  case may be considered as if the fie1.i facias 
had been issued from a court of record and directed to the 

iheriff. Tl1r3 d~btor ' s  interest in the premises could not 
(459) hare  been ..old or taken under it a t  any time before its 

return, i n a ~ ~ u u c h  as it was not subject to execution; and, 
if there had been a sale under the 6 e r i  facias, the s~ibsequently 
acquired legal eqtnte 7%-odd h a l e  been unaffected by it, because 
the law only sclls e-tates under its process, and not the chances 
of an  estoppel. FllplL 7%. TT7i17iams, 23 S. C., 509; G e n t r y  1.. 

Tl'agstnff ,  14 N. C.. diO. I t  must be the same ~ v i t h  the sale 
under the cend i t i on i  w p o n a s ,  since that  was founded upon the 
levy, vhich  n-as made and returned when the debtor had no 
estate. That  results from the effects of a fieri facias on land 
and from the peculiarity of the vend i t i on i  ezponas .  The levy 
of the f icd fac ias  dors not vest either the title or the possession 
of land in the sheriff, but merely confers on him the power to 
sell the debtor's estate or  interest, such as it is, while he has the 
writ in his hands before the return day. B a r d e n  v .  M c K i m v i e ,  
11 N.  C., 279. I f  a title accrue to the debtor after the levy, but 
while the f i .  fa. is in force, no doubt it mag be sold, and will 
pass by the sale of the land, simply, without special reference 
to the new title; for  i t  is within the mandate of the mrit under 
which the sale is made. That  may be true, also, when a sale 
was not made on the fi. fa., but on a v e n d i t i o n i  exponas ,  but a 
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title accrued to the debtor between the levy and the return of 
the fi. fa. But it seems clear that the venditioni exponas does 
not attach to an estate acquired by the debtor after the return 
of the fieri facias. I n  respect to chattels, that writ confers no 
authority to take or even sell them, but is merely to compel the 
sale of property before vested in the sheriff and in his posses- 
sion, which he might sell without the writ. I t  is, indeed, other- 
wise in respect to realty. There the office of the writ is to con- 
fer an authority on the sheriff, as well as to compel him to sell. 
But it is not an authority to take anything. I t  is merely to sell 
the land, and that only, which the levy of the fieri facias placed 
in custodia legis and appropriated to the satisfaction of 
the debt, and which is identified in the writ. The vendi- (460) 
tioni exponas, therefore, relates to the fieri facias, and 
is R warrant to the sheriff to do then what he might have done 
under the fieri facias while it was in force; and it can have no 
other effect. l'arliinton v. Alexander, 19 N .  C., 87; Snz i t l~  v. 
Spcncer, 25 N.  C., 265. The levy of the fieri facias created a 
specific lien on the estate of the debtor as it was at the teste of 
the writ and at any time between the teste and the return, vhich 
could not be enforced by virtue of the fieri facias itself, as i t  
might be as to personals, but required a venditioni exponas for  
that purpose. Still the latter writ gave no more power to sell 
than the sheriff once had undcr the fieri facias, if he had exer- 
cised it when he had the fie1.i facias; because its object is only 
to have a sale of what was IawfulIy taken on the fieri facias, 
and nothing more. An estate in this land mhirh accrued aftcr 
the venditioni exponaR sued is, therefore, no more subject to it; 
than any other t r a ~ t  of land, purchased out and out in the in- 
terim, would be; for, in a legal sense, the one was no more 
levied on than the other. I t  is unnecessary, therefore, to inquire 
into the operation of the deeds between the defendant and Gor- 
don and Bond; for, supposing Gordcn to have gained a title 
thereby, which TVBS liable to execution, it ~ i l s  not liable to the 
particular execution under which it was sold. For that reason 
the judgment must be affirmed. 

PER CURIAX. Judgment affirmed. 

Ciferl: Carsou v .  Smar t ,  34 N .  C., 372; Walton  v. Jordan, 
65 N. C., 172;  Moore I ? .  R?jers, ib., 243; Swann v. Jlyers, 7 5  
N. C., 594; Peebles v. Pate, 90 N .  C., 355; Grntry v .  Callalza~l, 
98  N. C., 449, 50. 
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DOE ox DEXISE OF HESRP BULLARD v. GEORGE T. 

EBIIGSDALE. 

1. I t  is established, a s  a general proposition, that from a long and 
peaceable gossession of land. upon a claim of the r i ~ h t ,  a pre- 
suml~tion arises that the ~~ossession was rightful, and therefore 
was under such grant, deeds and ftssurances as  are  necessary to 
i m ~ a r t  to it that character. 

2. The ~ r e s u l ~ ~ p t i o n  ic, not deduced as an inference of fact from the 
possession. as  eriiience merclx and according to its influence on 
the minds of the jury. in 11rodncing or failing to produce a con- 
~ i c t i o n  that the presumption is according to the truth, but the 
deductior~ is made, nithout reqard to the very fact, by a rule 
in the law of eridence. 

3. The force of this presuulption is not destroyed or in any degree 
re~~el led by evidence v-hich renders it  probable that, in truth, 
a grant was not issued. 

4. The grant is presumed, not because the jury believed that one is- 
sned, but because there is no proof that it did not issue; indeed, 
in the nature of things, it would seem thnt there can be no 
sufficient negative proof of the kind surqmsed. 

5. Where a long possession. under a claim of title by a grant. as  in 
this case of forty-seven years, has been proved, m d  to rebut 
the presumption it  ~ r a s  shonm that  the l~ur ty  so claiming was 
uuahle to ~rocluce a grant, declared his belief that it  never 
existed, and made efforts to obtain mother grant ;  the court 
oucht not to hare subiuitted to the j n r v ,  ulmn this evidence, to 
find n-hether there was a crant or uot. but should hare in- 
structed them thnt. froill the l~nssession ;~llcrecl, they should gre- 
suiue :I <rant, aud, as  mutter of Inn, that there n as  110 eT idence 
to opl~ose and repel the presuull~tion. 

APPEAL f r o m  the  Superior  Couri of L a w  of S - t a r ~ s o ~ ,  a t  F a l l  
Term,  18.50, Battle, J., presiding. 

T h i s  was a n  action of ejectment. 
T h e  premises a r e  situate i n  Snrvipson County a n d  contain 

440 acres, a n d  Irere granted t o  the  lessor of the plaintiff 
(462) i n  1845, who instituted th i s  suit i n  X a v ,  1846. T h e  de- 

fendant  gave eridence a t  t h e  t r i a l  tha t ,  i n  1847, h e  pur- 
chased the  premises f r o m  a person then i n  possession, a n d  im- 
mediately entered a n d  h a d  been i n  actual  possession of them 
eyer since, a n d  t h a t  h i s  vendor a n d  those under  ~vho111 he  
claimed h a d  been i n  t h e  actual  continued possession of t h e  
premises f r o m  1777 to 1847. c l a i ~ n i n q  them a s  their  o ~ n .  under  
known a n d  risible boundaries. O n  t h e  par t  of the  plaintiff evi- 
dence was  then given that ,  i n  1844, the  defendant said he  could 
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not find a grant for the land, and that one Black, a surveyor, 
had said to him that some one might trouble him, and advised 
him to enter i t  and get a grant;  that the defendant accordingly 
made an entry (after that of the lessor of the plaintiff) and 
took out a warrant and had his survey made and sent i t  to 
Raleigh by a messenger in haste, for the purpose of being be- 
fore the lessor of the plaintiff in  getting a grant, if he could. 

The counsel for the defendant insisted that, by reason of the 
long continued and peaceable possession of the premises by the 
defendant, and those under whom he came in, claiming them as 
their own, a presumption of a grant from the State, prior to 
that made to the lessor of the plaintiff, arose, and that, for that 
reason, the plaintiff could not recover. The court declined giv- 
ing the instruction in that form, but directed the jury that if 
they believed the defendant, and those under whom he claimed, 
had been in  possession of the land under knoma and visible 
boundaries for the period alleged by him, the? were hound to 
presume that the defendant, or one of those under whom he 
claimed, had a grant for it, unless they were satisfied from other 
evidence offered that, in fact, no such grant existed. 

The counsel for the defendant further moved the court 
to instruct the jury that if they found such a possession (463) 
on which a grant was to be presumed by them according 
to the foregoing instruction, there mas no other eridence offered 
in this case which could rcbut that presumption, and that the 
defendant was entitled to a verdict. Brit the court refused to 
give this instruction, and directed the jury that the declarations 
and acts of the defendant, respectinq a grant. were evidence 
tendinq to rcbut the prewmption. ~vliicli mas proper to bc con- 
sidered by the j u ~ p ,  and the court would not intimate an opinion 
whether it was sufficient for that purpose, but that the j w y  
mere the judzes of its weight, and werc to consider whether 
those declarations and acts mere the results of knowledge or of 
ignorance and mistake in ihe defendant, as one might by mis- 
take admit that he had no title, when he had a good one. There 
was a verdict for the plaintiff on which judqment was entered, 
and the defendant appealed. 

D. Reid, wilh whom was Dobhirl, for plaintiff. 
Stran,~e and TTr. T'lri~zsZow for defendant. (465) 

RUFFIK, C. J. There have been so many adjudications upon 
titles set up under the presumption of conveyances, from an- 
cient and continued possession, after full discussions, that one 
is under no necessity of going back to the nature and grounds 
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of the presumption, i n  order to consider them in  detail. I t  
is  sufficient to say that  it is  established, as a g-eneral propo- 
sition, that  from a long and peaceable possession, upon a 
claim of the right, a presumption arises that  the possession 
was rightful, and, therefore, svas under such deeds and as- 
surances as are necessary to impart to i t  that  character. The  
presumption is not deduced, as an  inference of fact, from the 
possession, as evidence ~irerelp and according to its influence 
on the minds of the jury in ~ r o d u e i n g  or failing to ~ r o d u c e  a 
conriction that the presumption is  according to the t ru th ;  but 
the deduction is made d h o u t  regard to the very fact, by a rule 
in the lam of evidence. I t  is a rule of reason and of policy, cal- 
culated to make men diliqent and active in asserting their rights 

before proofs, oncc. existing, may be lost. and while there 
(466) iq no insuperable difficulty in avertaininq the real truth. 

I f ,  indeed, one enter for a particular estate or under a 
pariicnlar title, and the nature of the original entry be shown, 
then the presumption that  the possession, thouyh very long, was 
upon a clailn of the l~ossession to the estate, does not arise as a 
legal inference: and it can inure to transfer the &ate only when 
the possewion is so ~ e r y  lonq and upon a claim of right as, with 
other circulnst:t~lceq, to induce the actual belief that, subseluent 
to the poksession taken, there TTere other dealings upon which 
con\ eyances nere  in fact made. That ,  however, concerns 
mainlo transactio~is betn-een indiuidnals touching estates already 
vested in  one of them; for, considering the state of our h w  
respecting thc public domain, its management and diqposition 
to prirate citizenq. it is seldon~. if erer, to be supposed that  pos- 
session is  taken of any part of it for  any particular estate o r  
purpose n7hicli can q i ~ e  a chnractcr to a long. possession, by 
~ h i c h  it may he disconnected frmn the purpose 111 the possessor 
of obtaining the absclnte title from the State, or  from the ap- 
parent exercise of the rights of one n-ho is already the owner of 
the land by haring a grant for it.  The  only question i n  such 
cases is IT-hether the possession has been long enough to justify 
an implication against the sovereign from the laches of the pub- 
lic servants. and the oniis4on of prirate persons to appropriate 
the land. But it is iii:inifest, fro111 the necessity which gives 
rise to thc presumption, and from its nature, that  it is not sup- 
posed to ~5tahlish as a fact that  a grant was issued; and that  i ts  
force i j  not destroyed or in any degree repelled by eridence 
which renders it probable that in t ru th  a grant was not issued. 
I f  that  xTere the sort of presumption the  la^ raises, or if it  could 
in that  way be repelled. i t  ~ o u l d  poorlv serve its purpose, and 
be, really, worth nothing. For, as to the actual probability upon 
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the point, the facts that the grant is not produced, that 
it does not appear upon the registry in the county, and (467) 
that no counterpart is enrolled in the Department of 
State, and no survey or entry is exhibited, nor credit for the 
payment of the purchase money at the treasury, would, in every 
case, constitute a mass of evidence which could not fail to over- 
turn the artificial presumption me are considering, and is in 
itself much stronger in its tendency to repel the presumption 
than the acts and declarations of the defendant which were 
offered in this case. But, as first remarked, it is hardly pre- 
tended in any case thai a grant was actually made out; for it 
was truly stated by L o ~ d  J l a m f i r l d ,  in ICldridge T .  I c~~o t t ,  Cowp., 
215, that the court often told the jury to presume a grant frorn 
long posscssion, wl~en there was no idea that thc jury believed 
or the court thou&t they onglit to believe, in the particular 
case, that a srant had been nlade, arid when it yns not probable 
it had;  the fact being presumed upon a principle of quieting 
possessions. T h e  probabilities to the contrary. therefore, do 
not at  all ansv7er the prc~sumption. The same position i~ w r y  
distinctly laid don-n in Reed  7%. E a r r ~ h a r f ,  32 N .  C., 516;  and 
in that all the judges concurred. I t  is there said that the grant 
is presumed, not because thc jury beliew that onc issued, but 
because there iq no pioof that it did not issue. Indeed, in the 
nature of the thing, it ~~ ,ou ld  seem that thcrc can be no sufficient 
negative proof of Ihe kind supposed; for, whatever probabilities 
may be shown that there was no grant in faci, yet the proba- 
bility of its existence remains, which is sufficient to serve the 
presumption created hy lonq possession under a clain~ of title 
by a grant. Such a posscssion was admitted to exist here- 
being for forty-sewn years. That constitutes a title under a 
presumed grant. The exist~nce of the grant, thus presumed, is 
not disproved by the inability of the party to produce it, or 
even by his declaration of a belief that it ncaer esisted- 
much less by his efforts to obtain another grant, since he (468) 
might wish i t  as the most direct and permanent evidence 
of title. Indeed, the obtaining of a new grant does not disprove 
the existence of a former one, nor even render it highly im- 
probable, where there has been a lone possession, as under an 
old grant;  for there is nothing inconsistent in a person's mak- 
ing sure his title by further convevances, and especially in get- 
ting a patent, which proves itself, instead of relying on wiinesses 
to establish 311 ancient possession under a claim of right, as a 
foundation for presuming a grant. 14 second grant could only 
show the party's caution and vigilance, evinced in making out 
a title under two distinct grants-the one presumed tn have 
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existed and the other shown to be existing. B u r l y  2. i l lorgan,  
18 N. C., 435. The Court therefore holds i t  to have been erro- 
neous to submit this question to the jury on this evidence, as 
one of fact to be found by them according to the weight they 
might give to the circumstances as evidence to their minds. The 
instruction ought to have been that, from the possession alleged, 
they should presume a grant, and, as matter of lam, that  there 
was no evidence to oppose or repel the presumption. 

PER  CURIA^. Judgment reversed, and venire de noco.  

Ci ted:  X a s o n  ?;. X c L e a n ,  25 3. C., 265; Rhodes  5 .  Chandler ,  
5 5  K. C., 34;  ~ l l e l v i n  zs. TTaddell, 75 N .  C., 366; Davis  v .  Mc- 
A r t h u r ,  75 N.  C., 360; Osborno v. A7zderson, 83 N .  C., 262; 
BuUard .c. Holl ingszuort l~ ,  140 N.  C., 635. 

TH0JIA.S E. POWELL, AD~IISISTR~TOR, ETC.. V. J O H S  
FELTON ET AL. 

1. When a Inan claims title uilder color of title and seven years' pos- 
session, it is not evidence of the adverse possession that he had 
put the wife of one nho claims to hr the owner of the land in 
possession. When a husband is in ~~ossession, he is not deprived 
of it by any arrangement betneen his wife and a third person. 
pretending to ow11 the laud and to put her in possession. 

2. The provisions of the act of IS&, ch. 1 (Pamphlet Lam-s). do not 
apply to a case where :In administrator of the deceirsed vas  
appointed before 1 February. 1S17. though that adiuinistrator be 
dead, and an administrntion d e  b o t ~ i s  noll be granted subsequently 
to that date, nhen the act was to go into operation. 

APPEAL from the Superior Court of Lam of GATES, a t  Fall  
Term, 1550, Cnldzuell, J., presiding. 

This is a petition filed in  August, 1847, by the administrator 
de bonis  n o n  of Elisha F.  Hare,  to sell a tract of land under the 
act of 1846, ch. 1, which makes real estate personal in certain 
cases. The intestate died in 1846, and administration mas 
granted i n  that year to a person who died in 1547, and in 
August, 1547, the letters were granted to the petitioner. The  
intestate had no child, but left his father and brothers and sis- 
ters, who x7ere his heirs at law and are defendants. The peti- 
tion states that  the intestate died indebted to sereral persons 
in particular sums mentioned, and that  he  left no personal 
assets, but died seized in fee of the tract of land described in 
the petition. and tha t  it was necessary to sell the same fo r  the 
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payment of those debts, and prays that such sale be made. The 
heirs at  law made no resistance. But one John Felton 
claimed the premises under an alleged sale and convey- (470) 
ance made to him by one Norfleet, and applied to the 
County Court to have an issue made up to try the title, which 
was allowed. On his motion the petition was then dismissed 
by the County Court, but without any cause assigned in  the 
record, and an appeal was taken by the petitioner. I n  the 
Superior Court the counsel of Felton objected that the peti- 
tion could not be sustained because administration on the intes- 
tate's estate had been first granted in 1846, and therefore the 
case was not within the act. But the court held that it was 
within the spirit and equity of the act, and denied the motion; 
and a jury was then impaneled on the issue. On the trial evi- 
dence was given that in 1824 Thomas Hare conveyed the prem- 
ises in  fee to the intestate, then an infant of tender years, and 
delivered the deed and the possession of the premises to Jesse 
L. Hare, the father of the intestate, to be held for his said son; 
and that the said Jesse L. and the intestate lived together on 
the premises until the death of the latter in 1846. Felton then 
gave in evidence a deed for the premises, made to him bg Nor- 
fleet in  1833, reciting that Norfleet had purchased the land a t  
sheriff's sale for taxes, as the property of the intestate. And 
he gave further evidence that in the year 1833, he (Felton) put 
the wife of the said Jesse L. in possession of the premises, to 
hold the same during her life, and that thereafter the said Jesse 
L., his wife, the intestate, and their other children. continued 
to live there as one family, as they had done before, until the 
death of the intestate, and up to the present time. And evi- 
dence was further given on the part of said Felton that the 
intestate, about a year before his death, wid the land belonged 
to said Felton. 

The counsel for Felton prayed the court to instruct the jury 
thereon that the possession of the premises by his tenant, 
the wifr of Jesse L. Hare, from 1833 to the death of the (471) 
intestate, under the color of title constituted by the deed 
from Norfleet, vested the title in him. But the court refused to 
give that instruction, and directed the ju1.v that if J e w  1,. Rare  
took possession and held for his said son, his possrssion did not 
become opposed to his son by yeason that Felton profrssed, as 
stated, to put the wife of the tenant into possession. The jnrg 
found that Felton was not entitled to the premises, and the 
intestate, Elisha L. Hare, ~ v a s  seized of the same in fee at the 
time of his death. After judgment against Frlton for costs, 
he appealed. 

333 
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A. Moore for plaintiff. 
Heath for defendants. 

RCFFIN, C. J. Besides the points made a t  the trial, there 
are others arising on the facts stated in the record which would 
be worthy of consideration, if needful to the decision of the 
pending appeal. One, for instance, is whether, notwithstand- 
ing the broad terms of section 13 of the act of 1846, "when the 
land shall be claimed by another under any pretense whatso- 
ever," a stranger who sets up a title adverse to the deceased is  
within the act, so as to enable the administrator to make him a 
party to the petition in order to determine the property; or 
whether those terms are not rather to be construed in reference 
to sections 4, 11 and 12 and thus confined to persons "interested 
in the said estate" of the deceased, either as heir, devisee, mort- 
gagee, fraudulent donee, or other person claiming under the 
deceased. Then, supposing that an adverse claim may be liti- 
gated in this form of proceeding, another question is, ~ h e t h e r  
i t  must not be a t  the instance of the administrator, and the 
claim be set forth in the petition, or whether, as here, the adverse 

claimant may, of himself, intervene and demand an issue 
(472) upon his title. These points, however, may be passed 

over, since, supposing them for the appellant, the Court 
hold the opinion to be correct, that he has not the tilie to the 
premises, and. therefore, that he has no right to a reversal of 
any judgment that might have been rendered on the petition. 
He  did not set up the deed to himself, as vesting the title in  
him, but only as color of title. Consequently i t  remained for 
him to show seven years' possession under it, adrerse to the real 
owner; and in that he failed entirely. For i t  cannot be in the 
least doubted that when a husband is in possession, he is not 
deprived of it b r  any arrangement between his wife and a third 
person, pretending to oltn the land and to put her in posse3sion. 
So when the husband is in under one person, the character of 
his possession cannot be changed by such an arrangement and 
pretense, the husband not being, in fact, disturbed, but contin- 
uing to enjoy as before. I f  the wife could be regarded at all as 
Felton's tenant. yet she had no distinct possession of her own, 
as the husband and son were all the time on the land, and the 
possession would be adjudged to be with the title. Judgment 
was therefore properly rendered against the appellant for the 
costs accrued on the issue tendered by him. 

As the appellant is thus put out of the case, it is not material 
between those parties whether the court was riqht or wrong in  
holding this to be a proper case for the sale under the act of 
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1846, notwithstanding administration was first granted on the 
intestate's estate in 1846; for, if wrong, then, in  the first place, 
i t  was the atmellant's follv to intervene in a matter in which no 

L A 

order could be made to (is prejudice, and, in  the next, having 
no title to the property, he has no interest in the question. But, 
as the appeal was from an interlocutory judgment on a collat- 
eral question, there can be no final judgment here, but the cause 
mnst be remanded for further ~roceedinw between the other 
parties; and as the question is kaised invthe record, i t  
seems proper the Court should give an opinion on it, in (473) 
aid of the parties upon these or other proceedings to 
subject the land for the intestate's debts. Upon this question 
the opinion of the Court differs from that of his Honor. Both 
in  section 4 and in section 15 i t  is expressly provided that the 
mode of proceeding prescribed in the act shall only be in use 
when the will may have been proven 01- letters of administra- 
tion granted on or after February 1, 1847. When there is a 
will there can bc no mistake as to the construction; for, without 
any regard to the date of the will or the period of the testator's 
death, or the qualification of the executor or administrator cum 
testamento annezo, the jurisdiction is determined by the period 
of the probate of the will, and by that alone, according to the 
tenor of the act. I t  seems plain that the provision intended 
to designate explicitly some certain event and period for the 
important changes introduced, not only as to the mode of pro- 
ceeding to subject real estate, but as to the applicntion thereof 
or the proceeds to the debts, so that thc creditors and representa- 
tives of deceased debtors miqht know exactlv their riqhts and 
duties at the different periods, before and after that day. An 
administrator lVith the will annexed is thus plainly excluded, 
when the will mas proved before February, 1547, tholqh his 
letters Tmre granted afterwards. As the reason for that provi- 
sion arises out of the rightq of the creditors to preferences, i t  
folloms, when the orieinal administration was before February, 
1847, that the administrator cle bonis non, wbsequently ap- 
pointed, stands on the same ground with the administrator with 
the will annexed, above supposed. But that is put beyond all 
question hv the additional enactment in the clov of section 18 
that "the present mode of proceediny against real cstate shall he 
in use in all cases when the n-ill map have been proren 
or  letters of adminiqtration granted prior to that day," (474) 
that is, prior to 1 February, 1847. Upon the qrant of 
the first administration. the riqhts of the creditors. as between 
themselves, mere determined bv the lam then in force. as mere 
also the means of obtnining satisfaction by the various legal and 
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equitable remedies, according to the nature of the securities and 
of the assets, as legal or  equitable; and the provisions under 
consideration were intended as a plain declaration that  neither 
those rights nor remedies were to be interfered with in  any 
existing case or any one that  might arise thereafter, provided 
there had been, or should be, a probate of the deceased debtor's 
will, if he lefl one, or a n  administrator on his estate, if intestate, 
before the first of February following, by which time i t  might 
be expected the new law ironld be generally known. Tha teve r  
obscurity may rest on other parts of the act or  difficulties arise 
out of i ts  pro~isions,  those upon this point seem sufficiently 
plain, and show that  the present case is not embraced in  the act, 
and that i t  was erroneous to entertain the petition. 

The  decision of the Court, however, is that  there is no error 
in the judgment against John  Felton, from which he appealed. 
That  will be certified to the Superior Court, r i t h  directions to  
proceed as between the other parties according to right and 
justice. 

PER CURIAX. Ordered to be certified accordingly. 

THE ST.\TF: r. I)ARI,ISG CHERRY. 

Whether. when a man ])resents n l~istol a t  another, threatening to 
shoot, and the pistol is net loaded, lie iq guilty of an assault, 
may admit of some question; hut the nian charred, c l e a r l ~ ,  can- 
not be excused. miless hc p r o ~ ~ s  that i t  n-:I? not loaded. The 
State is not bound to prove t11:lt it was loaded. 

 PEAL from the Superior Court of ]La:x7 of ?I~ARTIS, at Fa l l  
Term, 18-19, Bailell, J., preqidinp. 

This was an indictment in the a w a l  form for an  assault and 
battery. Upon the tr ial  it  ~ w s  proxed :hat the pro5ecutor was 
a constable and had in hi3 hands an execution aqainst the de- 
fendant, under which he sci7ed a neero belonqing to  the defend- 
ant. Whereupon the defentlanr. s t ~ n d i n g  mithin a few feet of 
the proxcutor and withi~l  c ~ r r y i n y  distance of the pistol, pre- 
sented the s a n e  at the proqccu, or, remarking to him, "If you do 
not tnrn that  negro l o o v  I nil1 qhoot T-ou." by which the prose- 
cutor xvas put in fear. The prosecutor did not tnrn  the negro 
loose, and the defendant immediately lowered the pistol and 
went away. 

The defendant's coun.;el contended that, as it did not appear 
that the pistol n s  loaded, the defendant rras not guilty. The  
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court charged the jury that if they believed the facts deposed to 
were true, the defendant was guilty in law of an assault. 

The jury found the defendant guilty of an assault, (476) 
and from the judgment on the rerdict the defendant ap- 
pealed. 

Attorney-General for the State. 
Riggs for defendant. 

PEARROE, J. When a man presents a pistol at  another, threat- 
ening to shoot, he puts him in fear, and gives him a legal excuse 
for a battery, and it may.be questioned whether the act can be 
excused by proving that the pistol was not loaded, without also 
proving that the other person knew that fact. I n  this case 
there was no proof that the pistol was not loaded, and the ques- 
tion is, Was the State bound to prove that it was loaded? We 
entirely concur with the judge in the court below. The fact 
that i t  was not loaded is a matter of excuse, and must be proved 
by the defendant. The fact was within his knowledge, and as 
by his act (actions, it is said, speak louder than words) he rep- 
resented the pistol to be loaded, he has no right to complain that 
such is pr ima facie taken to be the fact, unless he proves to the 
contrary. 

PER CURIAJI. Judgment affirmed. 

Cited: S.  I ? .  Hinson, 82 K. C., 598; S. v. Scott, 142 N. C., 
585. 

THE STATE r. AKTHONY BURROM7S. 

1. The provisions of the act of 1811, ch. 514, Rer. Code, Revised 
Statutes, ch. 34, sec. 61, punishing the cheating by false tokens, 
etc., do not apply to the case of conveyances of lands. 

2. Where the charge intended to be made in such an indictment is 
that the defendant intended to cheat the plaintiff out of twenty 
acres of land, the excess in quantity over thirty-five acres, the 
indictment should espressly aver that there was, in fact. such 
an excess of twenly acres. 

3. Where the true ground of complaint was that the defendant, by 
means of a forged paper, induced the prosecntor to execute a 
deed for 3595 acres of land instead of 55y2 acres, thereby de- 
frauding the prosecutor. the indictment should distinctly aver 
this fraudulent purpose; but. though this be a fraud, it does 
not come within the definition of any crime or misdemennor 
known either to the common or statute law. 
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- 1 r r . c ~ ~  from the Superior Court of Law of XARTIX, at Fall  
'Term, 1850, Uaiie!y, J., presiding. 

The  defendant was tried upon the follon-iag indictment : 

ST 17.t OF SORTH CAROLIXA, Superior Court of Lax-, 
Xar t in  County. Fall  Ter i l~ ,  1849. 

The jurors for the State upon their oath present, that An- 
t l ion- Bur rom,  late of the county of X a ~ t i n ,  on the first daj- 
of X a y ,  in the year of our Lord one thousand eight hundred and 
forty-nine, with force and arms, at and in the county of X a r t i n  
aforesaid, unlan-fully, knoniagly and de.;imedlr, a certain 
forged paper in writing as a true paper in tht, proper hand- 
~ r r i t i n g  of one Thomas R. Cofield, fal-ely, frnudv.l~ntlr  and de- 
ceitfullv did exhibit to one E l i  Cherry (the \aid E l i  Cherry 
ha~ii3.g thereiofore agreed to sell to tlip said Anthony B u r r o w  
a tract of land, situate in the county of Xar t in ,  a t  the price of 

$1 an acre. and both the said E l i  Cherry and ,Inthony 
i4iS) B u r r o ~ ~ s  ha\-ing requested the said Thomas R. Cofield to 

.urrey the said tract, in order to ascertain the number 
of acres contained. and the said Thomas X CoEcld ha1 ing sur- 
x-ex-rd the same and made a plat, aq rcqnested, and deliyered the 
same to the wid h t h o n y  Rnr rom,  to bc eshihitecl to the said 
Eli Cherry beforp the esecutioil of a decd, ::-hereby the said 
tract of land T r n q  to be conre;\-ed from t h ~ s a i d  E l i  Clierry to 
the w i d  Anthony B u r r o m ) ,  in and by ~ ~ ~ h i c h  false and forged 
n-ri t i~lg it T ~ Q  i ~ i a d ~  to appear by thc w-iting thereof that  the 
wid  tract of laud had been surre-ed by the said Thomas Tr. 
C'ofirld, and c o ~ ~ t s i n c d  onlv thirt>--fire and one-half acres of 
land. by reaqon of TI-hich said forged p p e r  the .aid A h t h o n y  
Burron.;. on the day aforesaid, a t  : ~ n ?  in the comity aforesaid. 
~mlanfu l ly ,  linon inqll- and designcdlv, falsely. fraudulently and 
dec~i t fu l ly  did qbtain a deed of conre-ance from the said E l i  
C h ~ r r y  for the trant of land aforeqaicl, ~vherein and ~vhe reb -  the 
$:lid tract of land was described ai; containing thirty-firc and 
one-half acres of land at the price of $36.50, and for payment 
thereof to the s d  E l i  Cherry, the said Anthony B u r r o m  then 
and t l~e re  escicnted his bond to the said Eli Cherry for the said 
sum of $35.30, n i t h  the intent then and there to c h a t  and de- 
fraud the said E l i  Cherry of trrenty acres of said tract of land 
of the value of $20 : whereas, in t ru th  and in fact, the said plat 
and iur rey  so made as  aforesaid by the said Thomas R. Cofield, 
n-hen deliyered to the said Anthony B u r r o m  by the said T h o n ~ a s  
R. Cofield as aforesaid, did represent the said tract of land to  
conigin f if ty-fi~c and one-half acres of land, and the said -111- 
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thony Burrows, after the said plat came to his hands and before 
he exhibited it to the said Eli  Cherry as aforesaid, a t  and in 
the county aforesaid, unlawfully, knowingly, designedly, 
falsely, fraudulently and deceitfully d,id alter and change (479) 
the writing of the said Thomas R. Cofield on the said 
idat. so that the said tract. b r  means of the said alteration and , , 
change, was described as containing only thirty-fire and one- 
half acres, to the great damage and deception of the said El i  
Cherry, to the evil example of all others in  the like case offend- 
ing, against the form of the statute in such cases made and pro- 
vided, and against the peace and dignity of the State. 

On the trial of this indictment, upon the plea of not guilty, 
tlle evidence was that the prosecutor, Eli Cherry, owned a tract 
of land in  the county of Nartin, and that he agreed with the 
defendant to sell the same to him a t  $1 pcr acre; that they 
agreed upon the boundaries, but did not know the quantity, and 
selected one Thomas R. Cofield to survey the same to ascertain 
the number of acres. I t  was further agreed, that after the 
sun-ey mas made and the number of acres ascertained by a plat, 
the surveyor should hand the plat which he had made to the 
defendant, in order to procure a deed for the said land from the 
prosecutor; that, in pursuance of the said agreement, Cofield 
(accompanied by the prosecutor and the defendant), surveyed 
the said tract of land, made a plat by lines, words and figures, 
and found that i t  contained fifty-firc and one-half acres of land; 
that the said plat contained within its course and distance, and 
about the middle thereof, the figures and letter 551/2 A ; that 
the plat, with these figures upon it, was handed to the defcnd- 
ant ;  that while the plat was in  the defendant's possession he said 
to a witness, "How easy it would be to alter the figure 5 into 
a 3, and that he would do so ; and the witness must sap nothing 
about it." The defendant afterwards handed the plat to the 
prosecutor, with the first figure 5 of the figures 55lL2 changed 
into the ficgure 3, so as to represent by the said figures 
R5y2 acres of land, instead of 551,; acres. The prosecu- (490) 
tor examined the same, and beliering the land contained 
but 35?<! acres, and believing that was the plat madc hy the 
surveyor, Cofield, and hauing no suspicion that it had been 
altered, agreed with the defendant to cxecntc a deed to him for 
the land embraced mithin the said plat. ,2 1,aper-writing T T ~  

prepared, ronreying to the defendant the land embraced within 
the courses and distances of the said plat, and described as con- 
y-eping thirty-five and one-half acres only, when it conrej~ed 
fifty-five and one-half acres, in consideration of $33.50 paid 
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by the defendant to the prosecutor. The courses and distances 
mentioned in the deed were the same as those mentioned in the 
plat, xi~ith the exception of the distance of one line, as to the 
number of poles in the said line. The number of poles in the 
said line nas  left blank, at the request of' the defendant; but 
there mere trees at  the beginning and termination of the said 
line, which trees x-ere marked by the surveyor, and agreed upon 
by the prosecutor and defendant as the correct t e rmin i  of the 
said line. The paper-writing, thus prepared, x7as executed by 
the prosec~tor and delivered to the defendant as his deed. with 
a request that the blank should be filled up shortly thereafter, 
because he (the prosecutor) vas  fearful tha: he (the defendant) 
would run beyond the line into his (the proiecntor's) land. 
The courses, the lines and distances of the said plat were cor- 
rectly made and laid down on the said plat by the surveyor. 
The name of the surveyor n7as not to the said plat. but it vas 
all in his handwriting, except the figwe 3 substituted for the 
figure 5 .  

The defendant's counsel objected that there Tvas a variance 
between the proof and the charge in the bill of indictment; that. 
according to the proof. it did not appear that by "the false and 
forged writing it  as made by the writing thereof that the said 
tract of land had been surveyed by the said Thomas 13. Cofield 

and contained only thirty-fi~-e and one-half acres"; and, 
(481) further. it n-as charged in the bill of indictment that the 

fraudulent means resorted to by the defendant was 77-ith 
the intent to cheat and defraud Eli Cherr:- of twenty acre? of 
land, whereas the proof shon~ed that he intended to cheat and 
defraud Cherry of $20, and not of his land. I t  was further 
insisted by the defendant that the number of poles being left 
blank in the paper-writine handed to him as the prosecutor's 
deed, althouqh it appeared that the blank v7a4 a f t e r ~ a ~ d s  filled 
up with the numbpr of poles, pet it n7as not a deed sufficient to 
convey lands and tenements, b~cause there nTas no e~idence that 
the prosecutor assented to the filling up of that blank, nor Tvas 
there on7 evidence of a redeliverg. Tt vas  further objected 
that, admitting the charge in the bill of indictment to be true, 
it m s  not an indictable offense; that real estate Tvas not em- 
braced in the statute (Rev. St., ch. 24, see. 61) bv the 71-ords 
used or any of them, to n-it. "money, qoods, propert7 or other 
thing of ~ ~ a l u e " ;  that i t  TTas not intended bn these v-ordq in 
the statute to inclndc an. other than personal property. I t  
17-as further insiqted thot if it mas an indictable offeuqe under 
the statute, the bill of indictment -was insufficient: 1. Because 
the bill of indictment did not negative the allegation that the 
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plat was forged and was made to appear as containing thirty- 
five and one-half acres of land. 2. I t  was not alleged, nor did 
i t  appear by the bill, except by inference, that the deed con- 
veyed more, or the plat actually embraced more, than thirty-five 
and one-half acres, and further, that i t  is nowhere alleged that 
the land conveyed to the defendant was the land of the prosecu- 
tor;  and if i t  did not belong to him or was not conveyed with 
warranty, he was not and could not be defrauded. 

The questions at  law which could be urged in arrest of judg- 
ment were reserved by the court. The court summed up the 
evidence and charged the jury that if the prosecutor 
agreed to sell a tract of land which he owned, and the (482) 
defendant agreed to purchase the same a t  the price of 
$1 per acre, and they selected the witness, Thomas R. Cofield, 
to make a survey to ascertain the quantity, and the agreement 
was that Cofield, after making the survey and plat, should hand 
the plat to the defendant, in order to procure from the prosecu- 
tor a deed for the land contained in the survey; and the plat 
embraced fifty-fire and one-half acres or any number of acres 
over thirty-five and one-half, and that the defendant altered, or 
procured another, who altered, by his consent, the figure 5, so as 
to make it appear as if the plat contained thirty-five and one- 
half acres of land instead of fifty-five and one half, and this was 
handed to the prosecutor as a true plat, with the fraudulent 
design and purpose of procuring a deed from the prosecutor for 
all the land embraced in  the said plat, and the prosecutor, being 
misled and deceived by the defendant, and supposing that the 
plat exhibited to him contained but thirty-five and onehalf 
acres, executed a deed to the defendant, by vhich he conveyed 
to him fifty-five and one-half acres, or any number of acres 
over and above thirty-five and one-half, in coilsideration of 
$35.50 paid by the defendant, the defendmi ~ o u l d  be quilty of 
cheating and defrauding the prosecutor of tn-enty acres of land. 
or the amount orer and above the thirty-fire and one-half acres 
which he paid for, as charged in the bill of indictment; and 
that, although a blank was left in the paper-writing-, as to the 
number of poles of one of the lines, if thc points of beginning 
and termination of the said line were fixed upon and agreed to 
by the prosecutor and the defendant, and marked bj- the sur- 
veyor as the termini of the said line, and the paper was handed 
to the defendant as the act and deed of the prosecutor, it was 
in law a valid deed to convey the land embraced in its bounda- 
ries, although the blank was filled up afterwards the defend- 
ant in the absence of the prosecutor arid without any redeliwry 
by him. 
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(483) The j u ~  found the defendant guilty. The  defendant 
m o d  for a nelT trial for  misdirection, which v a s  re- 

fused. Hr then moved in  arrest of judgment, which last motioil 
was sustained, and the judgment was arrested. Both the de- 
fendant and tile Attorney-General prayed an appeal. lThich Tvas 
allov-ed. 

Attorney-(hr lern l  for the State. 
Rriggs and Rodman for  defendant. 

PEARSOL, J. Tlie judgment v a s  properly arrested. Th t r e  
are three fatal  objections to the indictment: 1. Land is not in- 
cluded within the operation of the statute. I t  is true, the words 
are w r y  general, "mone-, goods, property, or  other things of 
~ a l z r e , "  "or any bank note, check or order for  the payinellt of 
money, etc." Bu t  they must be construed with reference to the 
nature of the offense, the mischief intended to be g ~ a r d e d  against, 
and the particular terms used in connection v i t h  the general 
terms. Larceny a t  common l a ~ v  :vas confined to "goods and 
chattels"; it  did not  extend to land, because land could not be 
felonious1~- taken and carried aTi7ay, except insignificant parcels 
thereof. and there was no mischief complained of i n  that  regard. 
B y  the act of 1511, ch. 814, Rer .  Code. Re\-. St., ch. 84, sec. 23. 
larceny is extended so as  to iuclude "any bank note, check o r  
order for the p a p l e n t  of nloner issued b -  or  dram1 on any 
bnnk or other society o r  corporation within this State or  n.itllin 
any of the r n i t e d  States, etc." Section 24 includes corn, wheat, 
cotton. rice. etc., growing or standing together i n  any field, etc.; 
this x7as necessarv because these articles, being attached to the 
land, did not fall ~ i ~ i t h i n  the rule a t  conmon law, but, it  I n s  
suppo~ed,  fell xi~ithin the n~ischicf to be enarded against. 

B y  the .same ne t  of 1811, ch. 814, Re r .  St., ch. 34, sec. 61. it  
is pro'ided that  '(if any person shall k n o w i n g l ~  and dc- 

(484) sipnedly by mean. of any forged counterfeit paper. etv., 
obtain from any l)er.son, etc., an!- money, goodq, property 

or other things of ralue,  in ally bank note, etc., check or order 
for the payment of money. issued by or draxvn on any bank or 
other society or corporation within this State or any of the 
United States, etc.," and goes on in the ve ry  words of section 28 
and concludes bv qubjecting the party offending to the pillory, 
public ~vhjpping not exceeding thirtr-nine lashes, etc.. the appro- 
priate punishment of larceny. 

Thlis Tw arc furniqhed v i th  a kev 11-herehv to u~ilock the 
n caning of the statute. I t  11-as justlv considered as great a 
mischief to  be defrauded of propertv by means of a forged o r  
com~terfeit paper, etc., as to be deprived of it by ilieans of n 
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felonious taking and carrying away, and the object was to es- 
tend the principle to cases where property was obtained in this 
fraudulent manner. Money, goods and chattels mere included 
in cominon-lam larceny, and bank notes, checks or orders, etc., 
were included in larceny as extended by statute; so the same 
statute under consideration is made in exprejs terilis to embrace 
all of these; it may be that "other th ings of 7~alue'' was inserted 
to include corn, wheat, etc., growing and standing ungathered, 
but it would be a strained coiistruction to nxke it include t h c  
wery land, for that is not the subject of larceny at common lam, 
and as extended by the statute. I t  would be to make the corol- 
lary or sequent eiuhrace a subject not embraced by the o~iginnl 
proposition, which is bad logic as well as bad law. 

2. The land was bargained for by metes and bouiids, a d  the 
deed is made corresponding thereto. The charge is tliat the 
defendant cheated Cherry out of twenty acres of land, to wit, 
the excess in  quantity orer thirty-fire and one-half acrcs. But 
there is no arerinent tliat, in point of fact, {lie tract of land 
contained inore than that number of acres; so n o n  co~rstcrt that 
he cheated him out of any land, and lie certainly did iiot 
do it, unless the tract really contained more than that (483) 
quantity. I t  is true, the indictment was that the plat 
made by Cofield represented the said tract of land to c.o~rt:ri~i 
fifiy-five and one-half acres, and that the defendant altered thv 
plat, so as to malie it tliirty-five and one-half acres, but that dot,;? 
not make good the charge of elleating Cherry out of the excss 
over thirty-fire and orie-half acres, without a direct a ~ o w a l  of 
the existence of such an excess; it may be the plat was incorrect, 
and that the tract contained but thirty-fire and one-half acres 
or a less nunlher; and, if so, C h e ~ r y  mas not cheated out of any 
!and, the plat to the contrary notwithstanding. 

3. The intent charged is "to cheat and defraud the said 
Cherry of twenty 2crcs of said tract of land, of the ralue of 
$20." I t  seems to us the indietnleilt docs not "fit" the case. S o  
lllore land mas coiivcyed than mas agreed ulTon by the origii~al 
contract; so Cherry was not cheated out of any land. We do 
not adopt the suggestion that the indictment should hare charged 
the intelit lo clicat Cherry out of "$20." H e  rierer had the $20, 
and therefore if could not he said that the intent of the defend- 
ant w a ~  "to obtain" fro111 him that suin by nieans of the forged 
paper. The true ground of conlplaint is that the defendant, by 
means of tlie forged paper, induced Cherry to execute ci dcctl 
for fifty-five and one-half acres of land upon the receipt of 
$35.50, and thereby obtained the conveyance without paying 
for twenty acres of land; so the frandulent intmt was to procurcx 
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the deed upon the payment of $35.50, instead of $55.50. This 
is  a fraud, but i t  does not come within the definition of any 
crime or misdemeanor known either to the common or statute 
law. There is no error. This opinion will be certified. 

PER CURIAX. Ordered ro be certified accordingly. 

Cited:  8. 0. Xunday, '78 K. C., 461. 

The true construction of the act of Assembly incorporating the 
Hickory Kut Turnpike Company is that the State road, where 
it crosses the Blue Ridge at the Hickory S u t  Gap, is not abro- 
gated b~ the said charter, but is to be continued and kept in 
repair by the road overseers in their respective counties, until 
the turnpilie is completed ; and that the company, for the purpose 
of constructing the turnpike, has the privilege, when i t  is located 
along the State road, to enter upon it ~ n d  obstruct it, when, 
where, and as long as is reasonnbly necessary to ellable them 
to make their improvements, and, when it is located near the 
State road. the same privilege is conferred, to he exercised iu a 
reasonable manner, in reference to the iuterest of the compmy 
and the convenience of the ~~ublic-the latter being rnade, for a 
reasonable time. to give place to the former. 

APPEAL from the Superior Court of Law of GUILF~KD.  at 
Fall  Term, 1S50, J f a n l y ,  J., presiding. 

17. ST'. X i l l e r  for plaintiff. 
R?jnum and X e w  for defendant. 

PEARSOX, J. The plaintiff v a s  a contractor for carrying the 
mail in stage coaches from Salisburv to  Asherille, his route 
passing along the State road from Rutherford to Buncombe. 
crossing the Blue Ridge a t  the Hickorv S u t  Gap. This m 3  

case for  damages by reason of obstructionq placed in the road 
by the defendants, whereby the plaintiff's stages were frerpentla 
detained and in one instance a stage upset. 

The defenqe was that by r i r tue  of an act of the General 3 s -  
semblv the defendant had a rieht to shut up the part of 

(487) the State road where the damage ivac: occasioncd, during 
the time allowed b~ said act for  the construction of a 

turnpike, that  part of the State road being "abropated" hg n 
grant to the defendants. His  Honor, in making up the case, 
says: "The only question intended to be raised in this case is 

344 
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whether the turnpike company, by virtue of their charter, had 
a right to close up the old road and keep i t  closed at  pleasure." 
His opinion was against the defendants upon this point, and to 
this they except. The case is made in reference to this point 
alone, and me are therefore confined to it. 

The act incorporates the company with a capital of $10,000, 
('for the purpose of making and keeping in repair a turnpike 
road, coinnie~lcing at  Cove Creek bridge in Ruthcrford County, 
thence along o~ near t h e  Xtate r o a d ,  crossing the Blue Ridge 
a t  IIickory Nut Gap, to Joseph Gavin's in Buncombe County." 
('The company shall have power to appoint con~niissioners to 
lay off and mark the location of said road." "The commission- 
ers shall have power to assess damage in favor of any person 
through ~vhose land said road may pass. The road shall be 
twenty feet wide, clear of obstructions, except where side cur- 
tings may be necessary, in which case it mav be t ~ ~ e l v c  feet 
wide. The ascent or descent of no part of the road shall ex- 
ceed onc foot perpendicular to ten feet horizontal. I171~rn the 
road s h a l l  bc r r c e i v e d  by a rommissioner appointed b-j- each of 
the county c o ~ ~ r t s  of Ruthcrford and Buncombe to examine and 
receive so much of said road as may be situate in their respec- 
tive counties, then i t  may be lawful for said company to erect a 
tollgate, etc. The said road shall be and is hereby declared to 
be a public highway, when c o m p l e t e d .  The charter to be null 
and ~ ~ o i d  uil1ess carried into effect within t v o  years from its 
passage." 

I t  mas expected that the turnpikc would in sonlc places pass 
along the State road. in others near it, and in others 
diverge from it. But it was to cross the mountain at the (488) 
same gap. The purpose was to in~prorc  the communica- 
tion across thc ~nountain. between tlit l~oints designated. and 
the turnpike, zttlrcn complcfcd. ~vas to ht  :L public highuray and 
take the place of that part of the State road, so as to connect 
the other two ends. and such part was then to be discontinued, 
because, so far  as the public was concerned, it would be no longer 
necessary to burthen the eountic~s by Iieepiilg it up;  and so far 
as the company mas concerned their profits would he interfered 
x-ith. 

Rat  thc dcfendailts takr h i q h ~ r  ground, and insist that thiq 
part of the State road mas "abrogated" or discontinued as so011 
as the turnpike was n~arlctcl off :lad located by the commission- 
ers, or, at all events, as sc,on as the \cork was commenced. They 
insist that it i~on ld  otherwise be inll~rxcticable to make these im- 
provements, and from this t h ~ y  infer a legislative grant of this 
part of the State road and their right to shut it up, not when 
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the turnpike mas conlpleted, but as  soon as  i t  v a s  located and 
operations commenced. To this proposition we cannot yield our  
assent. 

We learn from the case tha t  this was a ],art of the State road, 
and was uscd for'trausyorting the ~iiai l ,  a& we linon, as a pub- 
lic matter, that  this State road was one of the great thorough- 
fares between this State and Tennessee, and the o d y  line of com- 
niunication between. Rutherford, Bunconlbe, and sereral other 
counties. I n  the absence of any express l e g i d a t i ~  c enactment 
discontinuing a part  of this road, we  belie^ e it nould be doing 
riolence to the intentioll of the Legislature to discontinue it by 
iinplication until a better road was cmnpleted and in a condi- 
tion to take its place, because tllcrcby the public nould be sub- 
jected to a grievous inconvenience, and the interest of the com- 
])any docs lkot irnperati~ely call for  i t  until the>- ran denland 

toll. 
(480) The true construction , ) f  tlw charter, taking it alto- 

gether, is  that  this par t  of the State road is  to be con- 
tinued and kept in repair by the road overseers in their respec- 
tive counties until the turnpike is  completed, mid that the com- 
pany, for thc purpose of constructing the turnpike, has the 
privilege, when it is located along the State road, to enter upon 
i t  and obstruct it,  when, where, and as long as is reasonably nec- 
cssar-, to enable them to makc their improrenieutc. and, when i t  
is located near the State road, the sai~le privilege is conferred, 
to be exercised in a ~easonable mmlrr r  i n  reference to the inier- 
est of the company and the convenience of the public, the latter 
being made for  a reasonable time to give place to the former. 

I f  R company is incorpora:ecl to i l~ lpro~re  the navigation of a 
river, already used for some l)urposes, for  flat-bottomed boats 
or  to raft  timber, fo r  instance, there can be 110 inference of an  
abrogation of the right of navigation and of a right on the part  
of the company to stop it, escept so f a r  as it ma!- be reasonably 
necessary to enablc the compally to make their improvements; 
for  thc object is not to discontinue, but inq,rovej the narigation, 
thus showing that the Legislatnre is aware of the importance 
of the comni~micalion, and therefore cannot be presumed to 
intend to depr iw the public of it,  esccl)t so f a r  as is reasonably 
necessary to make the improwments. So, i n  thicl case, the ob- 
ject being, not to discontinue, but to improve a par t  of the road, 
it is to be presumed that the Legislature intended the public to  
use it as a highway. so f a r  as such use is not inconsistent m-ith 
the rights of the company, exercised in  a reasonable n~anner ,  
m t j l  there is  a better road to take its place. 

PER CURIAII. Judgment affirmed. 
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1. Tenants i l l  coiuinoil agreed to a divisioii of their land. and cove- 
nanted that  it sl~ould be referred to A m d  B to rnlue tlwir 
resl)ecti~-e 1):irtu. aud that the party refusing to >\bide by the 
award should 11ny a crrtniu s11iu. :IS s t i p ~ c l a t ~ d  t l t rmuges  a i ~ d  
not ;IS a peixllty. Tlie coveuni~t further prorided that " t h ~  mlnn-  
tion should be made n l ~ j n  such esaiilin:~tions m t l  SI~~T.P;\ .S :IP tlie 
referets iuiqlit tlliilli l)rol)er, of which tliey were to be the sole 
;unl esc.llisive j~i(!g('s." Tlie aw~rrcl 1i;lving been niade. aud oiie 
of the lrarties objec,tin~: i t  ccm l /citl .  uliou a suit fcr thc stilro- 
lated (lainngee, that tlie award was gootl, not~vithstn~ldill; blit 
one of the referees ul:~i!r the snrl-ey. the other relyinq upon such 
survey aild 011 his o \ r i ~  1 ) r ~ ~ i o u s  I;no\~ledge of tlie land. the 
referees Iinving, by rlle teruis of submission. a tliscretioixtry 
:)on-er to ~ilnlie such snrI-rys as  they might thiuli 1)rolier: 

2. HeitT. further. t l ~ a t  the :r\\-arc1 (.:l~mi)t be impeached ill ;I r.nlrrt of 
lair  by &on-illy that  it was procured to he inaile unfi~irly ;u!d 
by t11~  escr t ioi~ of uiltlue iiiflneucc : 

3. X c l d ,  further, that tilt' axvnrtl caniiot be inil~rnclied by sho\\-i~i,z 
tliat, after the suirn~ission. oue of the orbirrntors had L~econle 
;~ddictril to i i ~ t e n ~ l ) e ~ ~ a l ~ c e  to such an extent :is to impair his inind. 
unless it be further s11t)~vii that, a t  the t i n e  he made his award. 
he was so clrul~li a s  not to liuow what n-as cloi~ig, or his in- 
rei~~~)c~r;rllce llncl htwl (wr ied  .LO such ail tLsiriit as to reduce hi111 
to :I statc of f u t ( t i t ! / ,  so that  he liad nu niii;d. 

4. These tn-o kist conclusioiis do llot al)l)ly to cases where the a\\-art1 
is inadt1 lulclrr n rule of court. There the court retniils n snlwr- 
~ i s i i l g  I~(!\Tw. 1nu1 will Yce tliat the award XI-as iiot obraiild by 
niifaimtw or n i ~ i l n ~ ~  iurans. 1vhe11 a suniuinry j u ~ i n e i ~ t  is lllovect 
for. 

;i. The p:rrty \~11o sues to reco~-er the stil)~ilntetl ~1:tin:tgrs is not ('11- 

titled to c.I:rim interest. even from the date bf his writ. 

G.  In E11gl:mtl the rule is that interrut is to 11e allon-ed ~ v l i e r ~  there 
has beell a11 esl)ress prorisioi~ to lrny interest, or \There s~ic11 
1)ro111isil is to be i111~11ietl  from the usnre of trnclc or other circ111u- 
stances. Eu t  for goods sold, liloiley Icnt. mmeg ~a ic l .  ~vorli >mcl 
labor done, or 011 :I funrantee, i n t t ~ e s t  is not :~llo~r-cd. unless 
th t re  Ire :ti1 esllrehs or ilnl)lied ngrtwli~c%t. 01ir clecisiolis linrr 
extended thc rule, and for money lent, or inoi~ey paid or had 
aucl receiwd. or dut: 011 a11 account stated, the jury ought to bc 
ii lstxcted to nllon- iuterest, the proil~ist~ to l)a3 be i l l  irnl~lied 
from tlie ilnrlire of the tr;~i~sncticiii. .hl(l i11 trover ;111(1 trespass 
rle 7mt t i . s  cz.sl)ri?~tczfis the jury i~iay,  ill their discretion. allow inter- 
est ill)(Iii the. value from tlie tiulr of the c o ~ ~ ~ e r s i n i l  or seizure. 
:IS n llart of' the daliiages, so as  to co111l)el the ~vrongioer to i ~ n l i ~  
full coml)ells:ltion by charging l h i  ~ ~ i t l l  tlw 1~ric.r as ; ~ t  :I ctrsh 
.saTe. 

7. When both parties n p ~ ~ e a l  from n jntlqmci~t, tlie clerks of the Sn- 
perior Courts must make out tn-o tr~ai~scripts. so :IS cnnstit~lte, 



I S  THE SUPREME COURT. 133 

as there really are, two cases in the Supreme Court. Wheu this 
is neglected the clerk of the Supreme Court will state tn-o cases on 
his docliet, and charge costs in each case. 

(491) APPEAL from the Superior Court of Law of NORTH- 
AXPTON, at  Fall Term, 1849, Bailey, J., presiding. 

E.  F. Sloore and Winston, Sr., for plaintiff. 
J .  H.  Bryan, Barnes and Smith for defendants. 

PEARSON, J. The parties, being tenants in  conmion of ral-  
uable real estate, agreed upon a division, and executed a cove- 
nant to submit the valuation of the respective parts to the arbi- 
tration of hfr. Britton and Nr .  Smith; but i t  mas agreed that 
either party might refuse to abide by the award, in which e17ent 
the party refusing lvas to pay to the other the sun1 of $1,000, 
which sum was declared to be siipulated damages, and not a 
penalty. The arbitrators made their an-ard, and the defendants 
refused to abide by i t ;  whereupon the plaintiff brings this 
action to recover the $1.000. 

Tn the covenant of submission there is this clause: "The 
~a lua t ion  to be made upon such examinations and surreys as 
the referees may think proper, of rhicll they shall be the sole 
and exclusive judges." 

The defendants, under the plea of "no an ard," offered 
(492) to prove that Smith did not go upon the land or make 

an>- examination of the premises; and insisted that the 
award had not been made accordiiig to the terms of the s~tbmis- 
sion. They also offered to prove that the plaintiff had inter- 
fered n-ith one of the arbitrators and exerted undue inflnence 
over him; and insisted that the a m r d  mas not d i d ,  because 
it bad been procured by unfairness on the part  of the plaintiff. 
The7 also offered to prove that, after the submission, 31s. Rrit- 
ton had become addicted to intemperance to such an extent as 
to impair his mind; and insisted that, for this reason. the award 
n-as not valid and x7as void. 

His  Honor rejected the e~-idence as immaterial and not tend- 
ing to establish the issue. To this the defendants excepted. 

There is no error. Bp the terms of the sltbmission the arbi- 
trators mere to make such examination and surveys as thep 
might think proper; and of this thep vere to be the exclusive 
judges. Language could not be more definite: and if the arbi- 
trators thought proper to hare the examination and surreys 
made by one of then1 alone, the other depending upon his own 
prior kno~vledge of the premises and the report of his fellow as 
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to the number of awes in the different tracts and the quantity 
of river bottom, second bottom, smash and upland, in the sel-- 
era1 tracts, the parties had no right to complain because the 
arbitrators in  so doing acted within the terms of the agreement. 
There is then "an azcaid"--the decision of judges of the parties' 
own choosing, acting within their jurisdiction (so to call i t )  on 
the terms of the submission. 

The nest question is, Can this (judgment or) award be i u -  
peached in a court of law, by p r o ~ i n g  that i t  mas procured to be 
made unfairly and by the exertion of undue influence? It is 
clearly settled to the contrary, upon the same principle 
that, under the plea of "non  est factutn," if the execution (49.1) 
of the deed is proyen, it cannot be avoided in a court of 
law by proof that i t  was procured to be executed by meam of' 
falsehood and misrepresentation or other fraud. There must 
be' fraud in t h e  "factzim," as by substituting one paper instead 
of the one intended to be esecuted, so as to s h o ~  that the party 
did not intend to execute the paper he Tms thus m;!de to sign. 
seal and deliver as his deed. 

We also concur with his Honor on the third question. I f  i t  
be proven that at  the time an arbitrator made his anard he r a s  
so drunk as not to know what he was doing, or if his inteni- 
perance had been carried to such an extent as to r e d ~ ~ c e  hini to 
a state of fatuity, so that he had no mind, it niay be that a 
court of law ~ o u l d  pronounce a paper signed by him and pur- 
porting to be his award, to be in fact no award, for the want 
of a legal capacity to make one, in the sanie Tap that a paper 
signed, sealed and delirered under such circumstances is n o t  the 
deed of the party. 

The defendants did not pretend to he able to make anp such 
proof, but offered merely to s h o ~  that his "mind vas  impaired" 
-was not as strong and rigorous as it had been. This might 
have given either party a right to insist upon substituting an- 
other arbitrator in his stead, hut it ought not to have been heard 
as ground to avoid the award. 

These conclusions, of coursp, do not apply to cases vhere the 
award is made under a rule of court. There the court retains 
a supen-isinq pox~er, and d l  see that the a ~ a r d  mas not ob- 
tained by unfairness or undue means vhen a summary judg- 
ment is moved for. 

The j~d~grr~ent  is affirmed so far  as it is appealed from by the 
defendants. 

The plaintiff insisted that he n7as entitled to interest upon the 
$1,000. from the time the defendants refused to abide b.r the 
avard ;  if not, from the time he filed his bill (which bill 



I N  THE SUPREME COURT. [33 

(494) was filed to coinpel the specific execution of the con- 
tract) ; if not, at least from the time his writ issued. 

His  Honor refused to allow any interest whate~er ,  and to this 
the plaintiff excepts, and he also appealed. There is no error. 
I t  is clear the plaintiff had no claim to interest-at all events, 
until after the proceeding in equity mas determined; for by his 
bill he seeks a specific performance of the contract, and insists 
that the defendants had forfeited their right to refuse to abide 
by tile award and pay the $1,000 stipulated damage, on account 
of their laches in  refusing to sap, definitely, whether they mould 
or n-ould not abide by the award, and pending his proceeding 
in equity he ~ o u l d  not h a w  received tlle $1,000. How can he 
claim interest for the time during which he was denying the 
right of the defendants to pay the money? See Decerelin: v. 
B I L R ~ L C ~ ,  40 N. C., 351. But we do not think he is entitled to 
interest even from the date of his writ. The act of 1786, Rev. 
St., ch. 13, see. 4, prorides that, all bonds, etc., and signed accounts 
shall bear interest. This act is amended in 1508, Rer. St., ch. 
31, see. 96, directing the clerk, upon judgments by default, to 
calculate interest without a jury of i n q u i ~ .  We do not con- 
sider this act changes the law in  regard to interest, i n  cases 
where it was allowed before, which do not come IT-ithin its pro- 
~isions.  

The question then is, independent of this statute, is interest 
allowed by law ill cases like the one under consideration? 

Interest is allowed x~here there has been an express provision 
to pay interest, or vhere such promise is to be i m p l i e d  from the 
usage of trade or other circumstances. H i g g i n s  v. S a r g c n t ,  2 
B. and C., 349. For instance, &ere a party agrees to g i ~ ~ e  a 
note on a contract for goods or otherwise, mid fails to gire it, 
he is liable for interest from thc time such note would have 
arri~yed a t  maturit7-. But  for goods sold, i n o n e  lent, money 

paid, work and labor done, or on a ,guarantee, interest i s  
(493) not allowed, unless there be an express or implied agree- 

ment. This is the mle according to the English cases. 
Our decisions have extended the rule, and for money lent, or 
money paid, or had and received, or due on an account stated, 
the jurv ought to be instructed to allow interest-the promise 
to pay being ilnplied from the nature of the transaction; S. U .  

Elolrnt, 2 N .  C.. 4 ;  Hunt I - .  .Tucl<s, id., 173; and in trover and 
trespass de bonis nsporfntis the jury may in their discretion 
allow interest upon the d u e ,  from the time of the conrersion 
or seizure, as n p w t  of the dsinages, so as to compel the mrong- 
doer to make - full - coinpencation by charging him TI-it11 the price, 
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We are not at liberty to relax the rule any further, and to 
allow interest in this case would carrv relaxation to the extren~e. 

The defendants h a ~ e  not had thlmoney or the property of 
the plaintiff. It is true, the plaintiff has sustained damage to 
some extent, Isnt the parties hare not left the amount to be 
ascertained by a jury. They preferred to fix i t  themselves, and. 
in the absence of any stipulation for interest, there is no prin- 
ciple by which the plaintiff has a right to call on the court to 
allow interest, or to leave it to the discretion of the iurv to do " ,  
so. For the amount of damage is fixed; and the jury cannot 
enter into the consideration of the question of damage, so as to 
increase it, unless they were also at  l i h r t y  to lessen it. 

The judgment must be affirmed, so far  as i t  is appealed from 
by the plaintiff. 

I n  this case exceptioiis n-ere taken by both plaintiff 2nd de- 
fendant-both parties appealed, and the judgment is affirmed 
as against both of the appellants. This raises a dificulty as to 
the costs. To prerent a rpcurrence of the same difficult-, and 
to prevent cases from being made too complicated, the clerks of 
the Superior Courts will in future, I\-hen both parties appeal. 
make out t ~ o  transcripts, so as to make, as there really 
are, two cases in this Court. I n  this case the clerk of (496) 
this Court will state two cases 011 his docket, and charge 
costs against the apltellant in each case. 

PER CURIAX. Judglnent accordingly. 

Pited:  HoXe i . ( ' ( i ~  t c r ,  34 N. C., 327;  S i c l ~ o l s  I.. Bo lmes ,  46 
S. C., 365 : R i p p c y  1 . .  ,llilZei.. ib., 482 ; Burrage c. C r u m p ,  48 
S. C., 332 : Gal c h r ~  1%. S I a s t e ~ s ,  56 N .  C., 468; X o r ~ i s o n  v .  COT-  
n ~ l i u s ,  63 S. C'., 353;  Lewis 1 % .  R o u i l t r e ~ ,  79 N. C., 126;  Patap- 
sco c .  Xcrqee, S6 S. C., 3 5 5 :  P P ~ J  2'. A d n m s ,  06 S. C.. 347; 
Docenport  z .  JIcli-ee, 98  IS. C.. 508; B ~ P V I  F .  Covinqton. 104 
S. C., 494: X i l l r  7 .  Gurtrii,zf// Po., 136 S.  C. ,  2 5 5 :  J losc l?~  1%. 

.Tohnsoii 1-14 S. C.. 273. 
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THE STAY?E TO THI; CSE OF BLIXOS W. I IhTHAmhl  Y. JAMES 
S. FLOYD LT AL. 

A householder who wishes to arail himself of the provisions of the  
act of Assembly of 1%4-5, ch. 32. Ire. Digested ~Ianual .  11. 118, 
niay do so b r  making application and procuring the assignment 
to be made according to the act of ;Isseinbly a t  any time, eren 
after a levy of an execution or attachment before the propertr 
is changcd or converted bx a sale. 

APPEAL from ;he Superior Court of Law of C ~ o w a s ,  a t  a 
Special Term in Deceniber, ISSO, B u t t l e ,  J., presiding. 

This v x s  an  action of debt, on a bond executed by the defend- 
ant Floyd, and the other defendants as his sureties, on his being 
appointed a constable of Chon-an Countp. The  plaintiff pro- 
duced and prored the csecution of the bond. and s h o ~ e d  that he 
iued out and placed in  the hands of the defendant Floyd a n  
attachment against one Caffee, an  absconding debtor; that  the 
same n-as levied by Flo;vd on goods and chattels of rhe defend- 
ant therein, sufficient to satisfy the amount of the attachment; 
that  final judgment was regularly had thereon, the goods and 
chattels condemned, and a cendi t io?t i  e xponus  avarded, ~ h i c h  

was also placed in the hands of the defendant Floyd. 
(497) Floyd was proved to have been a constable for the said 

countp a t  the time of the issuing of the attachment and 
its levx and also a t  the time the vend i t i ow i  evponas  came to his 
hands, and for some eleven months a f t e rmrds .  The defend- 
ants then showed that, on the leraing of the attachment, Floyd 
placed the property, by the plaintiff's directions. in the hands 
of a XSS White, who was a sister of Caffee's wife, and was 
living in his familp;  and that on thp award of the ~ e n d i t i o n i  
the plaintiff further directed him to let the property remain in  
her hands until Caffee'e return home, he being evpected home 
h;v his fa mil^, ~ n d  that  the constable indulged wcordingly. 
And it was further in evidence that  the plaintiff directed the 
defendant Floyd to permit the propertp to remain in Il-liss 
TThite's possession until 1 J L I ~ ~ .  The plaintiff then prored that  
Caffee returned home and remained eome four o r  fire days. and 
x m t  off again, but there was no eridence that  Floyd line~v of 
his return o r  departure; and it v a s  also proTed that  he again 
returned and was seen by the defendant Floyd, and remained i n  
Chon-an for some week.. The defendan~s  then proved that, by  
three freeholders and a justice of the peace, the articles le&d 
on under the attachment and directed to be sold hv the rend i -  
fioni ezpo,zas n-ere assiqned to the saic! Caffee. nuder the pro- 
7-isions of the act of 1344-3, ch. 32, Ire.  J3pe.t Xanual,  p. 118. 

3 3 
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The assignment was on 14 June, preceding 1 July aforesaid, 
and after Caffee's second return, and after the seizure under the 
attachment and the award of the vendi t ioni ,  and while the lat- 
ter was in Floyd's possession. On this assignment being made, 
Floyd abandoned the control of the property. 

The plaintiff contended that none of the property was pro- 
tected frorn this claim, for two reasons: first, that the property 
of an absconding debtor was not protected against an attach- 
ment. and therefore the act did not apply; secondly, that 
as the property, which consisted in part of household (498) 
and kitchen furniture, in addition to beds and bedding, 
was divested out of the defendant before the assignment, it was 
therefore not protected under and by virtue of the act. The 
defendant coilteilded that, under the act aforesaid, the property 
might he laid off at any time before an actual sale under an exe- 
cution, notwithstanding a lien by execution or attachment 
thereon; and that the property, under the circumstances of the 
case, was protected, and, supposing the evidence to be believed, 
the jury ought to find for the defendants. Of this opinion m-as 
the presiding judge, and he so charged the jury, who found a 
verdict for tlie defendants. From the judgment thereon the 
plaintiff appealed. 

H m f h  for plaintiff. 
A.  X o o w  for defendants. 

PEARLOX, J. The failure to collect the debt is fully accounted 
for by the, facts stated in the case, and we concur in tlie opinion 
that the defendants were not liable. 

The delay in making salc mw by the order of the plaintiff, 
who direded the goods to be left in charge of Miqq  White; and, 
after the debtor returned, he lind n right to avail hi~nsclf of the 
provisions of the act of the G ~ n e r a l  Assembly passed in 1844, 
ch. 82 (118 Ircdell's Digested M a n i d ) .  He  was, within the 
word3 of the statute, " i ~  housekeeper," and notwithstmdin the 
levy, had a right to h a w  the property "laid off and asqigned" 
as the portion to which he ma? cntitled under the provisions of 
the act. The "poor d~b to r "  is in tilm if he makc? his applica- 
tion and procures the assignment to be made nt nnp time bcforc 
the propcrty is changed and conaerted by a salc. 

PER C ~ R I A A ~ .  a Judgment affirmed. 

r i f c d :  Sc l~m: t / ,n ld  I * .  Capps.  48 N. C., 348. 
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(499) 
JOSEPH IIARDT ET AL. T. JOHX WII,I,IAl\IS, ,~DJIIXISTRATOR. 

A and R, being infants and tenants in con~n~on of a tract of land, C. 
their mother, who was the administratrix of their deceased 
father, rented out the land to D, uho entered into possession 
of it. The infants aftrrwards brought :I bill in tyuity against C 
for an account of their estate. and charged her with ltnving acted 
as their guardian in renting out the land, and obtained a decree 
for the anlount ascertained to be due. ii~clucling the rent; but 
it did not appear that the dccrec IntX been satisfied: Veld, that 
D, not being a party to these proceedings in cquity nor a privy 
to either of the parties, could not avail himself of thr~n. so as to 
prevent his being sued as a trespasser. 

APPEAL from the Superior Court of Law of BEKI'IE, at  Fall 
Term, 1850, Caldwell, J., presiding. 

This was an action of trespass quare dausuirr f w g i t .  
I t  was in evidence that the plaintiffs were seized and in pos- 

session of the iocus i v  quo in 1841, as the hciri at law of their 
father, Edward Hardy; tllat they were infants and without a 
guardian; that Joseph Hardy. one of the plaintiffs, arrived at 
full age twelve months before the institution of this action; and 
the other plaintiff is still an  infant. I t  was further in evidence 
that Xrs. Hardy mas the administratrix of said Edward Hardy;  
and that one TViXam Cherry, an agent of Jlrs.  Hardy, rented 
out at  public auction the lorus i n  p o ,  and one IIolly bid off the 
same and assigned his bid to the intestate of the defendant and 
the said William W. Cherry; and that the defendant's intestate 

and the said T I T .  W. Cherry entered on the prenii~es, and, 
(500) during 1541, cultivated the lands and used the fishery 

attached thereto. I t  was in evidence further, that at  the 
Fall Tern?, 1845, of Bertie Couri of Eqnity, the plaintiffs, -by 
their guardian, Huinphrc- 13. Hardy, filed their bill against 
Mrs. Elardy, the administratrix of the said Edward Hardy, for 
an account and settlement of the estate of the said Edward, in 
which +hey claimed for the rents of land received by the admin- 
istratrix, and the administratrix, in her answer to the said bill, . 
admitted that she appointed by parol the said William W. 
Cherry hcr a p n t  for the settlement of the said estate, and that 
the said Cherry had rented out the lands of the plaintiffs. An 
accoimt rtf the .aid rstate was taken, in which the administra- 
trix was charged with the rents of other lands belonqing to the 
plaintiffs, and also with the rent of the locus i n  quo for  1841, at 
the sum bid for the same by the said Holly; and at the Fall 
Term, 1847, of the said court of equity a decree was entered 
in faror of the plaintiffs against the administratrix for the bal- 

354 
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ante due. as  appearing upon the said account, and in ~ r h i c h  
decree it is  declared that the administratrix had received the 
rents of lands belonging to the plaintiffs. for which she v a s  lia- 
ble to account. I t  did not o t h e r ~ ~ i s e  appear that the said Holly 
or the intestate of the defendant or  the said C h e r r ~  had paid the 
rent of the locus  in quo to 3Irs. Hardy :  and there n a s  no clri- 
dence that the said decree had been paid by the administratrix. 

The court charged th:ri. as the plaintiffs, by their guardian, 
and under the sanction of a court of equity, had elected to trrat  
their motlicr as gilardian and charged her with the rent of tlic 
land in question, tliey could not n o v  convert the defmdmt 's  
intestate into a wronqdoer. 

The jury returned a verdict for the defendant. .Jndqurcnt 
for the defendant, fro111 ~vhicll the ldaintiffs appc:rleil to {he  
Supreme Court. 

Riggs for plaintiffs. 
TT'. S. H. Sniitlz for defendant. 

PEARS~S, J .  The court charged "that n, the plaintiffs by 
their puarclian. and under the sanction of a court of equity, had 
elected to trcat their ~ ~ i o t h e r  as gu:~rdian and cl~argecl her with 
the rent of the land, the- could riot now conrert the defendant's 
intestate into R ~ ~ r o n g d o ~ r . ) '  There is error. 

In  I Ia i c l y  1 , .  I 1 7 i l l i c c , ~ l c ,  31 S. C.. 177,  the same facts vere  
preqented bctveen the same parties, ill a11 action on the case in 
assu?iipsit for tile rent of  he lnnd, and it was hcld that tlic 
action could not he suslained, because there Tms no prir i ty be- 
t ~ - e e n  the plaintiff; and the defendanr'. intestate. and '(that, 
although it n:li at the election of the lktintiffs to treat their 
mother as n nronqdoer. or as their agent. they vere  not a t  lib- 
erty, 117 w p l i o ~ i i t q  her to be an  ?.gent. thelsehy to affcct the rights 
of third p r ~  sfin c and mn1;c :I p r i ~  i tv TT  her^ none hcfolc existed." 

This m s  a decision :I? to the legal effect of the proceedings 
and tlccree in equi:y b ~ .  the  plaintiff^ against 3Ir;. H a r d r .  in 
which <he 11-a. charged n i t h  the rent of the land. 2nd it x7as 
held that the procvc!iil,rr; and decree did not 1121 e t h ~  lcpal effect 
of crcaring n prixitr  of coutracdt h ~ t w e e a  the plaintiffs ant1 the 
def~ndi~nt 'y i n t t ~ ~ t a t e ,  bccnuqe I I Q  vns  a fhirrl  perroll and h i s  
r iqhfs  colrltl nof  110 crffrcfed. F o r  thc very wme reaqon hi. lia- 
bilihj cm~n,) t  bc affected. When an a t tcu~pt  n.nq made to charee 
him trs n 111 i r q  he e i c a l d  n lml  ihc ground that lie I n s  a third 
person and not hound by those procetdin,rrs, and 110x7, that an 
attempt iq made to charge hi111 as a 1 i ~ m i ~ q r l o ~ r ,  h~ cannot shift 
his ground, and invoke the aid of those proceedings to relieve 

3x7 
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him from the position of a wrongdoer, by converting him into a 
privy. Estoppels must be mutual, and who is not bound by 

them cannot take advantage of them. 
(502) I f  the decree had been satisfied, then the defendant 

could have availed himself of it, not as an estoppel, but 
a satisfaction of the cause of action. 

PER CURIAM. Judgment reversed, and cenire de novo. 

ItEBECCA W I L S O S  T. Q U I S T O S  I'VIICICLIJ ET AL. 

Property passes by a sale and drlirrry, notwithstandinq an exccutory 
nereement to sell to another, and the receipt of a part of the 
price. 

APPEAL from the Superior Court of Lam of ROCKIKGHAX, at 
Fall Term, 1850, X a a l y ,  J., presiding. 

This was an action of trover for a mare, in which it appeared 
that the defendants had, on 10 November, 184'7, converted the 
mare by virtue of a process of fi. fa. against Urias Wilson, a 
son of the plaintiff. 

George Wilson, a son living with his mother, testified that he 
bought the mare of a man of the name of Woollen in the spring 
of 1847, and after trying and finding that she worked kindly, 
sold her to his mother, and his mother, Urias having no animal 
with which to cultivate a crop, loaned the Iliare to him. 

Henry Suthern. who worked a part of the plaintiff's farm in 
1847, also testifies that George made the purchase of Woollen, 
and not long afterwards sold to the mother, and that the mother 
lent the mare to Urias. 

Betsy Baker, defendant's witness, swore that the plaintiff said 
she had found out that the mare was bought by George 

(503) for Urias, and she (the mother) was angry about it, and 
that George should make Urias pay him for it, else she 

would turn him off. I t  was accordingly agreed between the 
sons that Urigs was to pay George for the mare as he might 
want it. She saw a small sum paid. This witness, as well as 
several otlirrs, testified that Urias worked and fed the mare dur- 
ing the summer of 1847. 

A man by the name of Baker, also a witness in behalf of the 
defendants, swore the mare was bought by Urias, and that he 
worked her and used her and claimed her as his property. 

Pascal, another witness for the defendants, also swore that 
3.56 
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Urias was the imrchaser of the mare: that she was selected bv 
a man named Stcn~art, and that Urias rode her home and 
claimed her as his  om^. 

Stewart, designated by the last witness as the person upon 
whose judgment the purchase was made, more that he was not 
mesent at the sale at all. and knew nothing of it. " 

The defendants' counsel, in the course of his argument, when 
noticing the testiniony of George Wilson, aslied inatructions 
from the court to the effect that if he was believed to be cor- 
ruptly false in any material particular, his testimony should be 
rejected altogether. I n  the reply of the plaintiff's counsel this 
rule for judging of rritnesses mas not denied, but expressly ad- 
mitted to be correct. 

The court in the explanation to the jury did not notice the 
matter, for the reason that the court did not then, and does not 
now, perceive how i t  could be applicable to the plaintiff's witness. 

I n  the course of his Honor's charge he informed the jury 
that if George sold and delivered the mare to his mother for a 
reasonable consideration, the property in the animal ~vould pass, 
although George at  the time might be under a promise to 
let his brother Urias hare the mare mhenerer he might (50.1) 
pay for her, and although they might believe further that 
this arrangement had been partiall? carried into effect by pay- 
ment of a portion of the money. 

This part of the charge was excepted to, because of a want 
of eridence to make it pertinent. 

Under other instructions from the court, not objected to, the 
j u ~  found a verdict in favor of the plaintiff. 

Rule for a nemT trial n-as discharged. 

K e r r  for plaintiff. 
X o r e h e o d  and Xi77rr for defendants. 

P ~ a x s o x ,  J. In  the course of his I101101"s charge he in- 
formed the jury that "if George sold and tlelirered the mare to 
his mother for a reasonable consideration, the property in the 
animal ~rou ld  paw, nl thou~h George at tllc timr inicht be m d e r  
a promise to Irt hi; brother Urias have the mare whenercr he 
paid for her. 2nd althm~gh they might belime further that this 
arrangement bad Seen partially carried into effect by payment 
of a portion of the money." 

This part of the charge was excepted to. 
His  Honor announced a clear proposition of lax\,, that prop- 

erty passes by a sale and delivery, notwithstanding an r.rcc~rtor?y 
agreement to sell to another and the receipt of a part of thr 
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price. This part  of the charge, we think, was pertinent, and 
was called for to prevent a misapprehension on the part of the 
jury as to this question of lam. I n  fact, it v7as the point upon 
which the case turned. 

PER CCRIAX. Judgment affirmed. 

1. It is the scirrled la\\ in this State that n debt clue by a n  assiqnor 
of a bond or note at the date of the assignment map be pleaded 
as a set-o!f t o  a11 action bg an  assisnee after maturity; bu t  this 
departure. fronl the statute, Rev. St., ch. 31, sec. 50, is lrnt on 
the grouud that :t liberal coustruction is necessary to 13revent 
evasion and injustice. 

2. Where it is slltnr-11 this injustice 17-ill not result, the rule is different. 
As when the assignor, at the date of the assignment, had  an 
account agail~st the defendalit in the actio~l. larger in amount 
than  that ~ ~ l l i c l i  is atteliipted to be set off: Held, that the defend- 
nur could not avail himself of his account. as a set-off, i11 nn 
action by a11 assignee on a note or bond assig~ied after mnturifx. 

APPE-~L from the Superior Court of Law of GUILFORD, at  Fall 
Term, 1850, ,lla/rZy, J., presiding. 

17. Ir. X i l l e r  for plaintiff. 
X c n d e n h a l l  and Sforeheacl for defendant. 

PEAESOX, J. This was an action in case upon a promissory 
note. Hogg and Lindsay assigned the note sued on to the plain- 
tiff, after maturity. The defendant relied on an  account against 
Hogg and Lindsay, which he  held at  the date of the assign- 
ment, as a set-off. The plaintiff opposed this set-off by proof 
that, a t  the time of the assignment, Hogg and Lindsay, besides 
the note, held a n  account against the defendant of an  amount 
greater than his account. 

I t  lvas decided in the court belo~v that  this proof defeated the 
set-off. After a rerdict and judgment against him, the defend- 

ant appealed. 
(506) We think there is no error. 

-It common lam, if a bill of exchange mas assigned 
before maturity, the assignee took i t  subject on17 to indorsed 
credits; if after maturity, he took i t  subject to any legal de- 
fense that might have h e n  made to it in the hands of the as- 
signor a t  the date of the assignment, for  i t  was dishonored. and 
the assignor was not allowed to evade the defense by transfer- 
ring i t  to a third person. The Statute of Anne puts promis- 
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sory notes and our statute notes under seal on the same footing 
with bills of exchange. I n  the meantime the statute in  regard " - 
to set-offs created a new legal defense; and the question I n s  
presented whether this new defense existing against the assignor 
a t  the time of the assignment %-as available against the assignee. 

I t  is  settled in England, after much hesitation, B T L ~ ~ O U S ~ Z  v. 
1110s~. 10 B. and C.. 558. that  this nem defense is not available. , , 
and that  the suit of the assignee can only be met by a defense 
existing against the assignor a t  the date of the cssignment, 
which n a s  connected with the bill, as a payment; but that a 
set-off of a debt against the assignor, being a thing collateral 
and unconnected nith the bill, is not a defense a t  lax-, although 
the bill was assigned after maturity, because the words of the 
statute embrace only a riiutual debt which the defendant holds 
.against the plaintiff, and does not estend to a debt which he 
holds against the plaintiff's assignor. 

I t  is settled in this State that this new defense is  a~ai lnble ,  
and that  the principle of the common law applies so ns to bring 
it within the nzennitzg of the statute of set-offs. I l a y u  oocl r .  
. l f cYa i r ,  1-4 S. C., 231; s. c., 19  S. C., 283. 

I t  i s  unjust to attempt to evade a defense by iliaking n trans- 
fer  of a bill or  note after maturity, and the plinciple 
applies a s  forcibl- to a defense +en by statute as to one ( . 5 O i )  
existing a t  common law. To al lov any defense to he 
thus evaded mould be a riolation of the maxim, "no man shall 
take advantage of his on7n nroag," nhich  is  as fully recognized 
in courts'of lax- as in  eqnit-. I t  is true, the set-off i s  not con- 
ne r t cd  v i t h  the bilI or  note, and is collateral and niay or map 
not be pleaded. as the defendant chooses; but what right has the 
holder to dcprive him of this e l~c t ion?  and is not a libernl con- 
struction of the qtatute to hc adopted, vhen i t  iq nececsary to 
prevent a n  eraiion of its enactments and a m a n i f ~ s t  vTronc? 

It seems to 11s our court has taken the truc view of the snhiect. 
and that the Enqlich judges har-c f a l l ~ n  into the error, " l lnrrr t  
i i z  l i tern ,  l ~ a c r c t  in cortice." Indeed, their decisions nre not 
reconcilable. T h e n  a factor sells qoods vithout disclosinq his 
principal, in an action by the principal the purchaser may mnkc 
any dcfensc that hc could hare  madc if wd bv the factor. H c  
ma\- plead, a.; a cct-of/ to the action of t l ~ c  1,rincipal. a d(>h f  dci r  
11y t h c  f ac to r .  "Tlic plinciple is, the p n r c h a s ~ r  sha!l not hc 
defrauded of a lcpal defense by thp introthiction of a third per- 
son to ~ ~ l i o i n  he is a stranger." G e o r q ~  7.. p l n q r f f .  7 Term, 
33,;. Barrington on Sct-off, 44. This is a departure froin ihr  
~ ~ o r d s  of the statute to prerent evasion and injustice. and the 
reasoning n-odd sccm to call for it ~ i t h  much force. q r ,  as to 
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allow, as a set-off to the action of the assignee after maturity, 
a debt due by the assignor. It is true, the English cases take 
a distinction between mutual c red i t s  and mutual debts. The 
distinction is not substantial when both debts are at  maturity 
and nothing remains to be done but to make application of one 
in satisfaction of the other. I f  a departure from the words of 
the statute is justified in the former case, i t  must be so in the 
latter, where transfer is made after maturity to evade a legal 

defense. 
( 5 0 8 )  Be this as i t  may, i t  is settled in this State that a debt 

due by the assignor a t  the date of the assignment may 
be pleaded as a set-off to the action by the assignee after matu- 
ri ty;  and this departure from the words of the statute is put on 
the ground that a liberal construction is rnade necessary to pre- 
vent evasion and injustice. A2rid the question presented in thP 
case under consideration is whether this necessity is not met 
and removed by proof that, at the date of the assignment, the 
assignors had an account. We think this fact removes the 
ground for making a departure from the words of the statute. 
because the reason ceases. The assignors did no wrong, for 
they had an account to which the set-off might be applied, and 
there m s ,  consequently, no attempt to evade a legal defense. 

But i t  is said the defendant is deprir-ed of his right to apply 
his set-off to the note or the account, as he might elect. This is 
true, but his legal defense is not e n d d ;  and at the most he 
loses only t l i ~  right of making a capricious application of hi. 
debt as a set-off, supposing him to hare it. No ilijnstice is 
doric, for it can make no difference to him whether he parrs the 
ilote or applies his account, as a set-off to the account of the 
assignors, or applies his set-off to tht. note and pays the account. 
There is no crasion of his legal defenw and no injlistice don(, 
to him by refusing to a l lor  his set-off to the note, or the con- 
trary. The negotiability of the  not^ is not unneccssarilr tram- 
meled, hp which means the assignors are niahlrd to raise 11v p. 

transfw the money which he ought to h a w  mid,  and the policr 
of the qtatute, which seeks to avoid a ~nultiplicitr of actions, is 
suhserv~d; for, if the set-off is allowed, the assicnee must sue 
the a~si~gnors, and they must sue the defendant, making two 
adrlitional actions necessary, instead of onc. The drfeudant's 
ripht to apply his debt to the note, or to hnld it back fo r  the 

account, if the suit mas in the name of the assiqnors, is 
(31) assumed; but, as above remarked. it ~vould 1)e n capri- 

cious application, and he can take no bwcfit from it, if 
the assiqors choose to include both canqes of action in the samc 
declaration. 
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Upon the same reasoning i t  i s  held in tlie English cases of a 
sale by a factor, that  if, before all the goods are deliyered, the 
purchaser has notice of the principal, then his set-ofT of a debt 
due by the factor will not auail, for the reason ceases; and he 
has no right to complain that he is defrauded of a leqal defense. 
"J'ustice i s  on the other side," arid there is  in such cases no 
ground 7 0  depart from the ~ o r d s  of tlw statute. Babington on 
Set-ofi, i>,  and the cases there cited. 

PER CCRIAX. Judqnen t  affirmed. 

Cited: Hurdle c. Ilcrnnel-, 50 S. C., 361;  S e a l  1 % .  Len,  6 1  
N. C., 680. 

1. 111 the case of n llroceediqq under the i~!w)lr~tit tl(~btor's law, tht' 
court h:ls :iuthority to yerlnit tlie schedule to bc n:iic~ided, so a s  
to nlalre more t~ertain the descril)tion of tlic il(~f~ndant'a intewst 
in matters there s ~ t  forth. a t  3 1 1 ~ -  t i t ~ ~ e  b~fortx the oath is 811- 
ministered; and if tlie plaintiff is surprised. it is gro~~ild for ;! 

ro11tinuanc.e. 
2.  I t  is suT~c i i e  to file the eridenc~ of rlrt, tlrbts wt ont  i l l  theJ 

schculule. which are in the l!ossession a!ul colitrol of the clefentluur. 
at any time before the oat11 is ;rci~ilinisterctl. 

APPI-, 11, from the Superior Cowt  of T,av of X o v ~ ~ o a r ~ ~ r ,  at 
Fall  Tcr l~i ,  1\49. Baf f l e ,  .T., presidint.. 

This n a i  :m :tpplication to be diqrliarged under the (510) 
insolrent debtor's lav .  

Tlic dcfc~ldnnt nai: nrrc.stcc1 under n n rit of ( a .  t n . .  retiirn- 
able to this tcrin of tlie Superior Court of TAT\ for the co imt ,~  of 
Xont.goii~er~-, and Fare bond for liiq ;11111f~.1rancc to tnlrc the 
benefit of tlir, act for  thc wlicf of in sol^ wit drhtor-. H e  accord- 
ingly issued n notice. ~vllicli n n s  r t ~ . r i ~ l a l l ~  s e n d  upon the 
plaintiff niorcJ than ten days bcfnre tlir first tlar- of thiq t t J ~ ~ r i .  
The plailltitl ol~jccted that ~ l i c  notice n-a- ilisr~fficicllt. 1)nt tlir 
court o ~ c n . ~ d c d  the objection. Tlie dcfcwdant filcd n~it l l  t h < ~  
clerk of tlir crfurt, ten dnrs hcforr the, first dav of tliiq tc7i.il i .  hi- 
schedulr. but did ilot filc ~ i t h  tlic %aid (*lprli tllc nott3.: and other 
 paper^ tlicreili referred to until the w w l d  d a v  ~f the tenii, on 
which dal- t l ~ r  plaintiff filcd thc esceptio~i-. The court decided 
that  no f u r t l ~ ~ r  dewription of the c l n i ~ ~ i s  to property in Eng- 

361 



I N  T H E  SUPREME COURT. 133 

land or Scotland, or of the amount of the proclamation money, 
was necessary, but that the description of the defendant's inter- 
est in his wife's land in the county of Halifax and his interest 
in the pension claims was not sufficiently specific, and, on his 
motion, allowed him to amend his schedule in that particular. 
The amendment having been made to the schedule, the defend- 
ant, by his counsel, nioved the court that he should be allowed 
to swear to the same, and thereupon to be discharged. The 
plaintiff opposed the motion, because : 

1. The notice was insufficient. 
2. The notes, accounts, proclamation money, etc., were not 

filed with thc schedule ten days before the first day of the term. 
3. The an~ount of the proclamation money was not sufficiently 

specified. 
4. The plaintiff's interest in the English claim was not suffi- 

ciently set forth. 
(511) 5. The court allowed the defendant to amend his sched- 

ule without any authority for so doing; and insisted that 
he could not swear to his schedule at  the tern1 at  which the 
amendment is made. 

6. The defendant has not filed at all the notes and judgments 
against Xedlin, Martindale and Campton, nor the constable's 
receipt for the same. The plaintiff further objects that neither 
the notes nor judgincnts against Medlin, Martindale and Camp- 
ton, nor the constable's receipt for the same, are filed at all, and, 
for that reason, the defendant could not take the oath. 

The court overruled all these objections, and ordered that the 
defendant be allowed to swear to his schedule and thereupn to 
be discharged. From which order the plaintiff prayed an np- 
peal to the Supreme Court, which was granted. 

Kelly for plaintiff. 
JToreheacl for defendant. 

PEARSON, J. None of the objectioils to the right of the de- 
fendant to be discharged under the in~olrent law are tenable, and 
there is no error. 

1. The notice, a copy of ~ i ~ h i c h  and of the schedule was served 
on the plaintiff, Fare full information "of the intention of the 
defendant to arail  himself of the benefit of the act." 

2. We think the court had authority to permit the schedule 
to be amended so as to remove the objection for the want 
of certainty in the description of the defendant's interest in 
several matters there set forth, at any time before the oath was 
administered, and if the $aintiff was in any may surprised. i t  
n-as ground for a motion to continue. 

362 
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3. I t  was sufficient io file t h e  evidence of the debts set out i n  
t h e  schedule, ~vl i ich were i n  the possession a n d  control 
of the defendant, a t  a n y  tima before the  oa th  mas ad- (512) 
ministered. There is  n o  reason fc,r requiring them t c  be 
filed at  t h e  same time with the  s c h e d u l ~ .  I t  may be they a r e  
not in the  defendant's possession, a n d  every useful purpose is 
answered if they a r e  delirered at the  time the ciisz'uarge is  
moved for. 

4. T h e  dcfenda l~ t  as.i$rns a suficient reason l o r  not filing the 
notes and  judgments a s : ~ i n i t  lIccllin, Xnr t inda le  a n d  Campton. 
T h e  schedule set out the fact  tha t  the l ~ a l ~ e r s  a re  i n  the  hands  
of one Putlicy, a constable i n  the city of R:ilt+il. 'rile7 a r e  
thus  put n i t h i n  the  control of the  officer i n  71-horn the  title is  
rested by force of +IP qtatute f o r  thc  benefit of the  crcditors. 
T h e l c  i s  n o  evidence tha t  the  defendant had  a constahl-'s re- 
ceipt f o r  those lmperp. 

3 and  6. I t  i s  a mattcia of public notoriety that  ;>roclamation 
money is whol1~- n-ort2ileus a n d  of 110 value, and  the objection 
because the  anlolint thercof is  not stated ~v i t l i  precision, and be- 
cauqe the same u-aq not filed, cannot be rustainecl. 

PER C ~ R I A V .  .Tl&ment affiru~ed. 

TIZE STATE r. JOEIK TII,(;F!AI.IS. 

1. Irl ordcr to ~nnlw thc c1eclar:ltions of n clrcc:~.rd pemon cvidencc :is 
"dyinq clcclarations." it is 1:ot necessary th:lt the ;lerson d ~ o u l d  
Ile i n  ( 1 1  f icnlo nzortic (in tlie w r y  act of  clyinq) ; it is suilitient 
if he be under the apl)rehension of iml~eildinq tlis~olntion, when 
311 motive for co~~cicalme~tt or fnlscl~oocl iz [~re~nrned to be absent. 
and the p n r t ~  is in :I positim: :IU solemn nq it' ,111 oath had heen ad- 
ministered. 

3. If the deceased. :lt tlic tiiile 11' l11:1(1~ the (l~(.l:ir:ltions. \\.as. i l l  fnct. 
in n mnclitinn to r i t n k t ~  t11c.m c'oliipete~it criclrnc.e. :I 1iol)e of re- 
covery at  a snhsequrut time \\.auld ilot rentler tlieni invo~npetcnt. 

4. There is ,I distinction hctn-een n c:~nsc for :i t~clc' tr inl  and :I cnilse 
for n itli5t1 ictl; the former i=. a mnttcr of discretion, tlie 1:itter a 
matter of lav-. 

3.  Where on a trial t h i ~  c~ircnnluta~ices are sue% a s  merely to put 
snsy,icioli nu tlie vrrdict 11y sllo\\inc. not that thcr? irn\ ,  hut that 
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there might hare been, undue influence bronqht to lmrr on the 
jury. because there n a s  opportunity and a ch:~nce for it, it is 
matter n itliin the discretion of the l~residing judge. Rut if the 
fnct he that undue influence was brouqht to bear on the jury, a s  if 
they \\ere fed a t  the charge of the prosecutor or the prisoner, 
or if they be solicited and advised how their rerdict should be. 
or if they hear other eridence than that  n hich was offered on the 
trial, in all such cases there has been, in contemplation of law, 
110 trio/. :lnd this Court, as  a matter of la\\ ,  will tlircxt n trial 
to be had, nhether the former l)roceetlil~g l~urports  to hare ac- 
quitted or conr i ~ t e d  the prisoner. 

6. m71iere the facts in relation to the jury 011 :I trial for murder n-ere 
that the jury were placed in charw of nil officer null confind in 
the ordinary jury-room: that thej rtltireil l r o ~ n  the court on 
Thurstlay a t  (i 1'. 11. a d  rendtrwl their rrrdict on Saturday a t  
10 A. 11.; that while out the iucmbers of the .jnrg separated a t  
xarioui tiincs to obry calls of 11:ltnre; that each one separated 
himself from the others more t l ~ u o  onre for this ynrpose, and 
one of the111 as o t tc i~  as six times; that. when they did this. they 
went, one a t  a time. under charge of nn officer. and during such 
absence the other jurors remained togethpr in the jury-room, with 
the door 1ocl;ed; that they went about fifty pards from the 
courthouse, and retnrned a s  won a s  practicable. holding no inter- 
tourse with any one; that one of the jurors separated himself 
from his fc~llo\rs and visited a dru:: store, about o : ~  hnnclred and 
fifty yards from the jury-roon?. for the lmrposc of l~rocuring 
medicine, being sick; that he went uliclcr the c.h:lrqe of ;In officer, 
and held 110 roi~rrrsation excty~t nit11 the lrecper of tlie drug 
store, who nslretl him if they had azreed on their rerdict, to 
which he rr[~lirtl. "they had uot" ; th:r t this storc IT :is the most 
public place in the tonn of Ken- Bern; that n~~other '  juror 
separated himself from his fellons and stood on the outside of 
the jury-room, near the door cic~sed. i111d conrersed l~rirately for 
trn or fifteen mii~utes with n third 1)erson. bnt what n a s  said 
(lit1 not appear; that the juror5 al\o ate and clrnnk. nhile out, 
but not to excess: that 21 part o f  the time they did so with 
permission of the court, but n l ie i~  enjoiiled by the court not to 
cat or drinli. they violated this injuncatiou, coutrary to the wishes 
of the oficer n h o  had thpni in charge; that  srreral jurors wrote 
notcs a i ~ d  c l r o ~ ~ p ~ l  them iron1 tllc \:.indov-s of the jruyroom, and 
also receirrd notcs from persons not of the jury, but neither t h ~  
contents of the notes nor the names of the persons to whom sent 
or from n-honi rcceired appeared; that some of the jurors con- 
versed from the windons wit11 persons in the street. on xarious 
su1)jects and about this suit. but what x r a ~  s:tid (lid not :ll)pmr; 
and that some servants and small childrcm had access lo the 
jury-room, the serrants for the purl)ose of r:rrryinq food and 
clothin:: to the Jurors, and thc childreii to sc,e their fathers: IZe ld .  
that  these facts might. in the discretioi~ of the ~residinq judge, 
hare been n good cause for gr:~ntinn a ncw trial, but they could 
not justify the court in declaring. as a in:~tter of law, tl~:lt there 
was x mistrial. 

5 .  The admission of dring declarntions, as  evidence, is not ia 01)- 
position to that  part of tlw Bill of Rights which saps that "In 
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all criminal ]~rosccutions every lliari has a right to be informetl 
of the accusation against him, and to confront the accuser. :md 
witnesses with other testimony." 

APPEAL from the Superior Court of L:LW of CRAVES, (514) 
a t  Fa l l  Term, 1850. EUis, .J., preaidina. 

The  defendant 11-aq tried for nnxder.  The bill was ( 3 1 3 )  
found by the  grand jury of L E X ~ I R  a t  Fall  Term, 1350, 
and the case Tms remored by the St:ltc, upor, the affidavit (517)  
of the solicitor, to CRAVEK, ~ r h e r e  it was tried a t  the pres- 
ent term of the court. 

The solicitor callcd as a ~ ~ i t n e q s  for tlir Siate one Joseph Wil- 
son. ~ h o  testified that he knpv thc priqouer at the bar, and also 
the decensed, .Josrpli J .  Tilehinan: they both lived formerly in 
Lenoir Count>-, nhcre Joseph J .  Tilglinlan died on 15 A u g u ~ i .  
1830; that in the afternoon of that day, a fen- hours before 
night, the deceased pnrted v i t h  tlw nitness at a hogpen on the 
land of the deceaqed. n-hcre he had qoue to feed his hog?; that  
the decensed started t o ~ a r d s  his drelling-llouue. about four hmi- 
dred p r d ~  distant, and the witners \vent to resume his labor a t  
I\-hich he had been engaged a short distance froill the hogpen; 
that, in about eight or ten minutes a f t f ~ r  the deceased left, he 
heard the report of a rifle gun in the direction in xvhich the de- 
ceased had go l~e ;  that the witneqq, upon hearing this, ~valked a 
short diqtance towards the place from ~rh rnce  the report ema- 
nated, when he saw the deceased walking rapidl~.  t o ~ r a r d ?  his 
house, and apparent17 stagrering; that  he had his lint on his 
head at the tinw: that tlic witness returned to his ~ o r k ,  and in 
a yery short time t l l t ~ r ~ ~ i ' t ~ r  heard an  alarni at the house of the 
deceased, when be lcft hi< xo rk  and ran  as speedily as he could 
to the hoirie; that  ~r l icn  he ~eached  there he s a v  the deceased 
sitting in his door. bleedins profusely, and liis v i f e  x i s  engaged 
in  cutting off his hair, and in an  effort to stop the f l o ~ ~ i n g  of 
blood ; that  the drccavd had a ~ ~ o u n d  on each qide of his head. 
and one in  the forehead jn.t ahore the right eye, f r o ~ n  ~ r h i c h  lat- 
t c ~  the hloorl ~ r a s  f l o v i n ~ :  that, at thp reqnest of rhe deceaied, 
t r i t n w  ctarted i n ~ ~ n i c d i n t e l ~  to Kinston. about w e n  miles dis- 
tant ,  for a p l ~ ~ s i c i a n .  aiid as  lie started. he passed along the 
road leading from the hoppen to the Ilonqe of the dweased. 
when he saw a xvallrt with corn in it l+ng in tlie road, (218) 
about t ~ o  or t h e e  hundred yards from the hogpen, ~vliich 
he recognized as the saniic tlic deceascd had while feeding his 
hogs a t  rhc r i n ~ e  refcrrcd to. This witness further said that  he 
vent  to T<inqton as qoon as he could and vithout delay, and 
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when he returned he saw Joseph J. Tilghn~an at his house, and 
he was then dead. The witness also stated that upon examina- 
tion the same afternoon he saw a puddle of blood in the road, 
leading from the hogpen to the house of the deceased, about 
twenty-five or thirty steps from the wallet, and nearer the hog- 
pen; that he saw the tracks of a barefoot person, pointing both 
waj-s bbctmeen the wallet and puddle of blood, and that the de- 
ceased had on no shoes when he last saw him at the hogpen; 
that there mas no blood between the wallet and the puddle 
spoken of, but there were frequent marks of blood between the 
wallet and the house of the deceased; that there mas an impres- 
sion upon the ground at the place where the puddle of blood 
was, similar to one made by a person lying down ; that this wit- 
ness lived with the decensed at  the time as a laborer. 

The solicitor then proposed to prove by this witness that the 
deceased told him just before his death that the defendant in- 
flicted the mounds upon him, of which he died. 

The prisoner's counsel objected to the testimony, and the 
court decided that i t  could only be admitted as the dying decla- 
rations of the deceased, made when a11 hope of recovery had 
forsaken his mind, and when he entertained the belief that he 
would speedily die from the effects of the wounds he had re- 
ceived, and that as yet such did not appear to be the case. 

The solicitor was then permitted to lap the grounds for the 
admission of this evidence by calling witnesses to prore 

(519) thbc condition of the decea.;ed7s mind at the time the 
declarations mere made. 

For this purpose Dr. Woodleg mas called by the State, who 
testified that 11c called to see the decensed on 15 August last a t  
the summons of the 11-itness, Wilson; that he found him dead 
when he reached his house; that the deceased had a wound two 
ancl three-fourths or three inches long on the left side of the 
head, laying bare the skull bone; on the right side of the head 
thbcre mas another wound that fractured the skull and detached 
a snrall portion of the skull bone; that there was a puncture 
vound just above the right eye, which turned, after it reached 
thtx skiill bone, without breaking it, in the direction of the ea9 
~mscinq under another bone bclom the temple and extending 
don71 in the neck. The witness p r o b d  it to the depth of three 
or four inches; thought it a gunshot mound, though he did not 
find tlic ball or search for its termination. The witness was of 
opinion rhat either this wound or the one upon the right side of 
the bead would have produced death. The witness stated that 
he was a practicing physician, possessing peculiar knowledge 
and skill upon the subject of nrounds. 

3G6 
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The Sta te  then called Mrs. Susan Tilghnian upon this part  
of the case, T T ~ O  testified that she v a s  the widow of the deceased, 
and mas a t  home on 1 3  August, xhen  the deceased returned 
home with a vound upon each side of the head and one above 
the right eye;  that he n a s  bleeding vhcn  he came; that  he said 
to the witness: ('I shall leaye you a widom before to-nlorron- 
morning"; that she and deceased then had some talk about the 
disposition of his property after his death,  hen they concluded 
it ~ rou ld  be better to  sell the land and keep the negroes; that she 
told the deceased she thought, if the blood could be stopped, he 
~ o u l d  yet recover, :r hen he told her to stop the blood; that she 
did stop the blood aud told him she thought he viould 
recorer and yet l i ~ e  longer than she would, and he re- (520) 
plied, "Save me, if you can." 

This witness also stated that she thought the deceased thought 
he vould not  die from the nround, but the court refused to con- 
sider the n~itness' opinion as to what the deceased thought. 
This  nitness alqo said the last n ords she heard the deceased say 
were, "Save me, if yon can"; that the appeal TTai sliade 
to Wilson Tilphman, his brotller, v h o  Tras present. She f lu-  
ther said tha t  tlie deceased sesrned addlcd lilw a drrn11ic.n marl; 
that  he spoke ~ e r y  indistinctly, sonietimes t:~lking. rat ionall-  
and a t  other tlines foolishly. 

The  prisoner called Wilson Tilq1m:rn upon thi.; part  of the 
case, ~ 1 1 0  testihcd th:it h~ wns b r o t h  to ilic dccensed ancl father 
to the prisoner; that he n a j  at the honse of the deceaccd 011 13 
August last, just before his death; that 11c did not belie\-e the 
deceased thouplit lie ~ ~ o u l d  die : heard hi111 Y:I,T. " S 3 ~ e  nie. T i l -  
son, if yon  car^." 

This ~ ~ i t n e s s  also stated that the decw-ed vcmed addled and 
spoke indiqtinctly, saying somc. things intclliqihly and other? 
foolishly. 

The  prisoner's counsel still objected to ille admission of the 
declarations of tlie deceased, f o r  the reason that hiq request of 
the witnecv--, to ssre him if tller could, ~ n a r ~ i f s t e d  1lol)e on his  
par t  that he n oulrl still recorer, and n bel~ef that  it n as  ims--ihle 
for him to 5 u r ~ i r e .  And that, even t h o u ~ h  lic h:,d erl+crt,~ined 
the opinion at one time that 11e TTYXJII die from the cffectq of 
the wound--. 1 et he ql~l~sequen tlv clianged that opinion ml.1 enter- 
tained 11opcq of r e c o r y r ;  a r ~ d  t h t  any dec1ar:ition made d d e  
laboririg n n d c ~  the fir.: impression ~ ~ o u l d  not be admissible, in 
conscq1;cnce of such s ~ l b s e ~ n c ~ n t  clinnqe of opinion mid 
hopes of rccm cry:  and that the cxpre--sion referrcd to. 3321) 
LC sa\ e me if pon cn~i," n as eridence that  the dcwased had 
chan~c r l  hi< o?,;~rion that he n~ould die from tlw effects of tile 
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wounds, if he had before entertained such opinion; and that 
the declarations were inadmissible for the further reason that' 
the deceased was non compos lnentis and insane at  the time they 
u7ere made. 

The court concurred with the nrisoner's counsel in the cor- 
rectness of the legal positions assumed, but expressed the opin- 
ion that the deceased did entertain the opinion that he would 
soon die from the effects of the mounds, and so expressed him- 
self; and that it did not appear from the testimony that he had 
subsequently changed that opinion; and that the exclanlation, 
5 a v e  me if you can," rather manifested a desire to live than a 
hope that he would recover; that the nature of the wounds was 
calculated to confirsn the deceased in the opinion that he ~vould 
necessarily die from their cffects in a short time; and that i t  
did not appear from the evidence that the deceased was insane 
in his last moments, but i t  did appear that he TT-as rational and 
sensible of his situation. 

The evidence proposed mas therefore admitted. 
The solicitor then continued the examination of the first wit- 

ness, Wilson, who further trstified that when he reached the 
house of the deceased, as set forth in the other part of his testi- 
mony, he found him bleeding and wounded, as described; that 
witness asked the deceased if he knew who had given him the 
mounds, and he replied that he did; that the witness then asked 
who i t  mas, and he said it was John Tilghman, the prisoner a t  
the bar;  that the witness also asked him if he had been shot, to 
which he replied. "if hr had been, he did not hear the report of 
the p a ;  that he heard something pop like a percussion cap"; 
that the witness did not remain to hare further conversation, 

but proceeded to Kinston after a physician. 
(522) William Wingnte was then called as a witness by the 

State, who testified that he saw the deceased at his own 
house after he had rec~ivcd the wounds spoken of and just be- 
fore his death; that he was at  the time engaqed in a comer- 
wtion ~ i t h  Wilson Tilghman, the witness heretofore called; 
that Wilson Tilghman asked the deceavd how thr affair took 
place, and the deceased attempted to tell him, but his lips and 
tongne sersilrd to be stiff. and he so muttered his words that he 
could not hr understood h r  the witness; whereupon Wilson 
'rilqhman told the deceased how John Tilqhman. the prisoner. 
said it took place, to vhich deceased replied, "Not so, Wilson: 
J:,!ln met me in the road and told mr he had come on purpose 
to kill me." The witnes.: said he did not remembrr any of the 
qtntrment of Wilson Tilghman which bronpht forth this reply 
of the deceased. 
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The prisoner's counsel objected to the testimony, upon the 
ground that the witness could not remember the substance of 
the statement of Wilson Tilghman to which this liegatire of the 
deceased applied, and that it was but a part of the conversation. 
The court overruled the objection and admitted the evidence. 

This witness further stated that subsequently to this conver- 
sation he heard the deceased exclaim, "He has killed me." 

Upon cross-examination this witness said he saw the prisoner 
the sanie afternoon at Council Wooten's-he m s  lying d o m  on 
the piazza and v a s  bleeding; the blood had run through the bed 
and along the floor. H e  also sari. the knife, exhibited in court, 
picked up the same day after he saw the prisoner a t  Wooten's. 
I t  was found in the road spoken of by the ~ ~ i t n e s s  TTilson. 

' There lvas blood upon i t  at the time, and blood in the road a t  
different points. 

I n  reply to a question asked by the prkoner's counsel. this 
witness said he had told one Garby that me would for 
$150 leave the country and not appear as a witness 1323) 
against the prisoner; that this was said in reply to an 
offer made to him by the said Garby, n-ho told him that TVilson 
Tilghinan, the father of the prisoner, said he did not m n t  his 
(Wingate's) oath to hang his son, and that he mould give him 
$100 to leave the country and not appear as a vitness. 

Dr. Woodley  as again called to the stand, and described the 
wounds of the deceased to the jury, as he had done to the court 
when he mas before examined. and gave the wme opinion as 
to their effects. He  also said that he saw the priboner soon 
after he sarr the deceased, and upon the same day: that he had 
a .n-ound through the right hand near the thumb. I t  x n s  made 
1~4th a knife, which cut an artery and a nerre in pac4ng through. 
Witness took up the artery some d w s  after thii tilnc. and  as 
compelled to ta!v it up again at another place tnelre clays later. 
The knife entered on the inqidc of the hand and ti~rncd toa-nrds 
the brarrn of the thumb. Thc prisoner n.ould h a w  d i 4  dnrinq 
the night had he not receiwd medica! aid. 

Council Vootcn IT-as nest cnl!d by the State. TI-110 tcqfificd 
that hc l i ~  ed three or four Ilund~wl y u d s  from the lplacc in the 
road ~ d l c r e  the ~mllet  nild hlood ~ e r c  found ns dwcl-ihed h.i- the 
witness TT'ilcca; that he  as at home on 15 ,Iugust last, in the 
afternoon, vhen he heard the report of the rifle ~1111 1?1-ocecdinq 
from about the place ~ v l ~ e r e  he xftern-ardq s n r  the blood in the 
road; that in abont five minutes or, perllnps, l e ~ ,  ~ f + e r  he h c ~ r d  
the report of the q m .  the priqoncr at  the bar came to Ilis 1:oii~e 
with the rifle exhibited in court: he came from the direction 
in n-hich witness had heard the Lgun fire; the rifle had Mood 

33-22 369 
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upon i t  at the time, and the barrel was bent; that prisoner had 
blood upon him, and was then bleeding profusely from a cut 
through the right hand; the rifle was the one claimed by the 

prisoner before this time, and which he usually carried. 
(524) I t  was a percussion lock and required to be sprung be- 

fore the hanmier of the lock mould fall. The barrel was 
not bent when the mitness last saw i t  before this time. The  
witness then sent for Wilson Tilghman, the father of the pris- 
oner, who camr to the house of the ~ i t n e s s  and proceeded with 
him, Wingate, and another to the place where the blood was 
found in the road. They saw the blood as described by the wit- 
ness Wilson, and found lying upon the ground the knife ex- 
hibited in court. I t  had blood upoil it, and is the same the . 
witness saw the deceased have a short time beforc. 

The solicitor next called Carroll Jackson for the State, who 
testified that in the month of July last, he was at  the house of 
the deceased, when a controversy arose between two little girls 
about a broach of cotton; that the prisoner interposed with 
some remarks, when the deceased seemed to get angry mith the  
prisoner, and threatened to kill him. The prisoner told him 
not to do i t  sneakingly, but to go out with him and hare a fa i r  
fight. The prisoner then took domm his rifle, wiped it out and 
loaded it, and told the decxeased to take his double-barrel gun, 
arid go out mith him and take a fair  fight with these weapons; 
to which the deceased replied that the prisoner might po where 
he pleased, but hc (the deceased) 11-onld not go with him. This 
witness also said the deceased told hiin the prisoner liad been 
working at his house; that 11e saw the deceased's hat after the 
blows had been inflicted, and it had no hole in it. 

The solicitor next introduced X r .  Ring, who said he san7 the 
decrased on the morning after his death, and that he had no 
marks of gunpowder about his face. 

The prisoner then called as :i witness one Cox, ~ h o  said 
Joseph J .  Tilghmaa died on Thursday, and on the Sunday be- 
fore, the n-itness n-iet him. when he said the prisoner had abused 

him in his own house, and if he did not mind he ( the  
(525) deceased) would kill h im;  that he had a great mind to 

kill him anyhow. 
Mrs. Swan Tilghmail, who 11:td hcrc~toforc~ beon introduced 

by the solicitor upon a question to the court, was now recalled 
hv the priscmc,r, and cross-examined as to the facts of the case. 
Shc. said the In-isoner and deccased had a quarrel in Julv last;  
it grw- out of a controrcrsu hetn-een tn-o little girls about a 
broach of cotton; that the deceased then threatened to kill the 
p.iwner, :rho told hi111 not to do it sneakingly, but openly-to 
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take his doublr-barrel gun and lie (the prisoiier) TI-ould t a l i ~ ~  his 
rifle and v i t h  these weapons they \\-auld hare a fa i r  f i~ l l r  ; that  
the deceased replied. "he waq not r ead -  then"; tlw dtwascd 
then said he would kill the priwncr if he did not let lliill a101lc; 
that  the priwner then threatened to tell his grandfathc~r, aud thc~ 
father of the deceased. about certain notes the decc,nscd held 
against liiin ; nild said, "You knov yon got the land for ~ ~ o t l l i n g  
you bought fro111 pra~ldf:ltlirr"; tllat tlir deceased had, prc3\ ious 
to this time, informed the witness and l~risoner that hc liad 
taken up scl-era1 11ote4 f ro l~ i  Ah. Job C1. TVa~l l in~ton ~11011 liis 
father.. and he nlelt.ly acted a.; lii* ugmt ill the ~iiat tc~r ; that lic 
(tlie deceaqed) still lield the note, uncanceled, :lid i n r ( d e d  to 
hold then] against hi- fa t l~er .  :IS though hc had p u l ~ c ~ l ~ a d  t h n i ~  
from Mr. Wadiiligtoll; that  lie also had anotliei- ilotc ~ n a t l ~  
payable to his fatller and qieiied 1) -  the dec.ea.;cd, nit11 tlic vord  
"Paid" iuarked acro.9 its face;  that this note n a i  of tllc iaitlc2 
date and for  the. snnlc. a ~ l ~ o a n t  as olic hiq filtli('~' t11e11 hcxld 011 

liini for the 1)ur~l iaw 111011c77 of :I tract of laild: :rl1(1 r l l u t  wlirn 
the note held bv hi5 father was nrescn!d for i ) n ~ i i ~ c ~ i t  lie in- 
tended to oflc~i~ 'thi. c:luc.eleel 110th ro & n \ ~  rllat'tilr illo~icy for 
tlie lalit1 had hcc.11 piid,  it b t~ i i~g  tlir onlr  (1cl)t of tlir kind he 
eT cr oved hi- f a  tllt~r ; t l ~ l  thc~ $500 not(, in his l ~ ~ , w ~ i o i l  n a.; 
d r a w l  to srcurtJ tlw purcllasc. 111o11e,~ of tlic~ land bought, but 
was not deli\cied. because in it the word, "dollars" ~ v a s  spelt 
"dolers," and upon this being oltserred, that he (tlie de- 
ceased) executed aliotllcr uotc for tlie l:u~d, and ref ained (526)  
t h s .  

The ~vitnes.; fnrtlirr s l id  that c11 thc S u n d a ~  night hcfore hi.; . L 

death she told the dccen-cd <lie liad Iicard tllc prisoner had told 
his nr:indfatlir.r ahout tllc llotcs illid 7r011ld makc an affidavit of 
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the knife of the deceased; that the prisoner was at  the house of 
the deceased on the same day the deceased received his wounds, 
and they seemed then to be friendly. 

The witness also stated that she was present when the con- 
~ersat ion took place between Wilson Tilghman and the de- 
ceased, and that she did not hear the language used by the de- 
ceased, as stated by Wingate. 

Wilson Tilghman was nest called by the defense. He  said he 
\?-as the father of the prisoner; that on 15 August past, in the 
afternoon, he went to the house of the witness Wooten, having 
been sent for by him; that he there found the prisoner, who had 
a fresh cut through the right hand which mas bleeding pro- 
fusely; that the prisoner had then lost much blood and seemed 

to be greatly exhausted; that the witness then went to 
(527) the place in the road referred to by the other witnesses; 

that they picked up the knife exhibited in court and it 
had blood upon i t ;  that this place was about three hundred 
yards from Wooten's house, and that the intervening space was 
unobstructed. so that a child could be seen in Wooten's house 
door; that there was a scuMing place in the road between the 
mlle t  and puddle of blood, as marked by the road; that the 
witness walked frow this place to the hogpen, spoken of by the 
witness Wilson, in the space of two and quarter minutes. This 
witness also said he was at  the house of the deceased the same 
afternoon just before his death; that he had a conversation mith 
him, and did not hear hi~!i  make the declarations deposed to by 
the witness Wingate; that this witness was there at the same 
time and during the entire time that Wingate n7as present. 
This mit~less alsc) stated that the deceased seemed addlcd like n 
drunken man; his speech m s  indistinct and thicli-he mnt~ered 
out his rords  and could not br distinctly understood in every- 
thing he attempted to say. 

Several witneiccs were then called by the State and defense 
a s  to the character of Wilson Tilghman, whose testimony it is 
deemed unnecessary to report. 

The court, after reciting all the evidence offered in tho case, 
charged the jury that before they could convict the prisoner 
they must be satisfied of the death of Joseph J. Tilghman; that 
he was killed by the pri~oner,  and that rhe act wa? done mith 
nlalice aforethought, either expresqed or imdied;  that such 
malice did not mean sin~plv ill-will or hatred-those passions 
n~iqhr or miqht not characterize such malice as is charged in 
the bill of indictment, and which is necessary to constitute the 
crin~e of murder; that if they entertained the opinion from the 
teqti~~lonp that the pri.oner, with a pre~io1:sly formed design 
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a n ~ ?  fised ~ i l l .  and an actual and deliberate intention to take 
away the lifc of the deceased, did kill him, then lie 
woilld he guilt? of murder, for this n-ould be a killing (528) 
with express malice; that if they beliered the prisoner 
killed the deceased rvith a deadly weapon, then the fact implied 
malice from the Yerg fact of killing, and he voulcl he guilty of 
murder. unless the inference of malice v a s  rcpelled b>- ericlencc 
offered by tllc prisoner, or circums;ances arisiiip cut of the eri-  
dence produced against him, or both combined; for in such caje 
the la~r-  ~ ~ o n l d  infer that  he intended the naturid consequences 
of his oxin ac t :  that a rifle eun. such as described by the, wit- 

L 

nesses, is TI-hat is l i n o ~ m  in lav- as a deadly Tveapon, ~vhe:licr it 
be used b- shooting a ball therefrom or by striking up011 the 
head with either end of it.  I f  the p~isoner ,  having his rifle gun, 
sought the deceased n i t h  the desiq11 of provoking him into a 
fight, and ~vhen engaged in the affray of killing or doing him 
some great bodily harm, and under these circumbtances did kill 
hinl. the nrisoner vould be guiltv cf murder. 

u .  

Or  if t l h y  should be of opinion that  the deceascd gar-e to th r  
prisoner a pro~ocat;on by assaulting or striking him, and the 
prisoner retnliated r ~ i t h  a neapon preatly more dangerous than 
the one u ~ d  by the dece:r ced. or n i th  an  excess of force. wholly 
inadequate ro such provocation, then these nere  circnmstanccs 
from which t h e  aiiplit infer a m i c l d ,  deprawd and malig- 
nant spirit upon the part of the prisoner. amountillg to malice, 
and 1 ) ~  killing the deceased undcr wcli circunist:lnces he vould 
b~ guil:y uf ~lnlrdor. If the prisoner and deccwed engaged in 
a mutual afiray, a i d ,  nhile so engaged, the prisoner killed hi111 
of passion, lie ~~-ou l t i  not hc guilty of murder, but of nian- 
slaughter onlv; and this would he the case wen though llc l<illwl 
hini with his rifle or  an>- otlicr. ~ h c l l v  wa l )on ,  for . I K ~  ~vould 
be a killinp Tr ithout ~iialicc : I hat if t l i r ~  h l i c ~  cd the deccavd 
made an  n m u l t  upon thc pri-oncr, that r1lrl.e T - X ~  an actual 
necessity for  the priqoiier to kill the deccawl in oldcr to  
save his o v n  life or preyell: some great I~odilv h:mn tin (.is) 
himself, and. under quch c~ircumstance~, Lc killed the 
deceovd, he ~ ~ o n l d  not hc guilty of any ~Fcw-c ,  but escu.4 in 
law;  o r  even if there was an  appnTent  necessity for him to kill 
the deceascd ill c ~ d v  to yaw his o ~ i ~ n  lil'c or. to protect h i m ~ ~ ! f  
from some great hodilv harui, be would not be guilty. And b r  
appurent necessity i t  is  meant tha t  i f ,  from the character of 
the neapon used bv the deceaqed and from the manner of his 
assault, a p ~ r ~ o n  of ordinary fears and r;rdinar~- apprehensions 
~ w u l d  be induced to be l i e~e  it necessary to kill in order to 
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prevtnt drat11 or some great bodily h a m ~ ,  then by killing the 
deceased, u ~ ~ d e r  such circuinstances, the prisoner mould not be 
guilty of any offense, but would be excused in law. 

H(.rt the charge of the court closed, when the presiding judge 
turned to tlic dcfendant's counsel and asked if they desired any 
other instructions from the court to the jury. I n  reply to which 
the defendant's counsel asked the court to charge the jury that 
if they eiitcrtained a rcasonablc doubt of the prisoner's guilt, 
they ought to acquit him. Cpon which the court informed the 
jury that, before they could convict the prisoner, thcy should 
be satisfied be)ond a reasonable doubt that Ilc killed the de- 
ceased; and that if they should be satisfied beyond such doubt 
that the p r i so~~cr  killcd the deceased and with a deadly weapon, 
then the7 ought to convict lliii~, unless the prisoner convinced 
t l i e i ~ ~  by hih onu proofs or circumstances arising out of evi- 
dence offered b r  the State that he killed in self-defense, or that 
the killing nrah c~xtcmuated from inurder to manslaughter; in 
which latter caw they should find him guilty of rnanslaughier 
only; aild if the killing thus appeared to be in self-defense, they 
should return a vtrdict of not guilty. 

The court again asked the prosecuting officer and coun- 
(530) scl for the prisoner if they desired to ask further instruc- 

tions to the jury, to which they replied that they did not. 
Whereupon the jury retired, and afterwards returned with a 

verdict, in which they found the prisoner guilty of murder. 
The prisoner's counsel moved for and obtained a rule for a 

new trial : 
1. Because the court admitted improper testimony against 

the prisoner, after objection. 
2. Because the court excluded proper testimony offered by 

the prisoner. 
3. Because the court gave erroneous instructions to the jury. 
4. Because the court refused proper instructions prayed for. 
5. Because the court, in  sumniing up, omitted to tell the jury 

they ought to disregard the dying declarations of the deceased, 
if they thought him insane a t  the time he made them. 

6. Because there was a separation of the jury and other irreg- 
ularities practiced by them, before they returned their verdict. 

For these latter reasons the prisoner also contended that there 
was a mistrial, and that he was entitled to a venire de  novo. 
As to the alleged misconduct of the jury while o i ~ t  and before 
their verdict was returned, many witnesses were examined. and 
the following facts appeared to the court as satisfactorily proved: 

The jury was placed in charge of an officer and was confined 
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i n  tho ordinary jury-room in the third story of the courthouse 
in the town of New Bern; that they retired front the court on 
Thursday of the term at 6 o'clock P. M. and rendered their ver- 
dict a t  10 o'clock A. M. on the following Saturday. While out, 
the members of the jury separated at various tir~les to obey calls 
of nature. Each one so separated himself from the others 
more than once for this purpose, and one of them did so (531) 
as often as six times. When they did this thcy went, one 
a t  a time, under charge of an officer, and during such absence 
the other jurors remained together in the jury-room ~vi th  the 
door locked. They went about fifty yards front the courthouse, 
and returned as soon as practicable, without holding intercourse 
with any one. And a t  one time one of the jurors vent for the 
same purpose as far as one hundred and fifty pards from the 
other jurors. That one Elijah W. Ellis, a juror, separated 
himself from his f e l l o ~ ~ s  and visited a drug store at the distance 
of one hundred and fifty yards from the jury-room. He  was 
sick a t  the time and went to procure medicine, which hc did, 
and returned without delay to the juryroom. ITe went under 
the charge of an officer and held no conversation with any one 
except the keeper of the drug store, who asked hi111 if they had 
agreed in their verdict, to mhicli he replied, "the?/ hod  not." 
This drug store mas in the most p~lblic place in the town of 
New Bern. 

It also appeared that one Dewey, a juror, separated himself 
from his fellows and stood on the outside of the jury-room, near 
the door closed, and coitrersed for ten or fifteen minutes with 
one Richardson, .prirately. 

The subject of conversation did not appear io the court. 
Tho iurors also ntc and drank wliile out. but not to excess. - - ,, 

They did so with tho permission of the conrt a part of the time, 
and d e l l  enjoincd by the court not to cat or drink, they ~ i o -  
lated this inju~iction, contrary to the IT-islies of the officer who 
liad them in charge. Se\ era1 jurors wrote notes and letters slid 
dropped thelu fro111 the windows of tllc room in whicl~ t l i q  
were confined. The contents and names of the persons to : ~ h o ~ n  
these lctters mere directed did not apl~car to the court. I t  also 
appeared that several jurors received letters from perqons not 
upon the jury. The contc~~ts  did not appear to the court. 

It further appeared that soine of the jurors conversed ( 5 3 2 )  
from the windows of the jury-room with persons in tlw 
street on various subjects and about this suit. Wliat mas said 
did not appear. I t  also appeared that negro servants and sorne 
small children of one of the jurors had access to the jury-room. 
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The servants entered for the purpose of carrying food and cloth- 
ina to the jurors, and the children to see their father. 

%he court expressed its disapprobation of the irregularities 
of the jury, but being satisfied that they were generally men of 
high character, and that no undue influence was brought to 
bear upon them, but that these irregularities were the results of 
their long and unpleasant confinement, overruled this and other 
causes assigned for a new trial, and discharged the rule. 

The court, being further of opinion that the separation and 
other irregularities of the jury did not vitiate the verdict, pro- 
nounced jud,pent of death upon the prisoner. 

Froni which judgment the p~isoner  prayed an appeal to the 
Supreme Court, which was granted. 

.A t tomcy-General for the State. 
J. W. E r y a n  for defendant. 

(551) PEARSON, J. We have considered the several ques- 
tions presented by the case as made up by his Honor, and 

have come to the conclusion that there is no error. 
The first exception is untenable. The condition of the de- 

ceased was such as to make his declarations competent evidence 
as "dving declarations." I t  is not necessary that the person 
should be i n  articulo rnortis (the very ac; of dving) ; it is suffi- 
cient if he be under the apprehension of impending dissolntion, 
when a11 motive for concealment or falsehood is presumed to be 
absent, and the party is in a position as soleinn as if an oath 
had been administered. The evidence mas competent. The 
degree ~f credit to which i t  was entitled was a matter for the 
jury; it n-as liable to be impeached. like the fcstimocy of a 
sworn witness, and the jury mere at liberty to pire it innre or 
less weight, as from the conduct of the mituc,cs and the attcnd- 
ing circumst?.nces they might suppose him to h.0 more or less 
irnpressecl by the obligation of his oath or the solemnity of the 
condition in which he stood. 

The second exception, because of the rejection of the opinion 
of the wife of the deceased, that "she thouqht the deceased 
thought he n-odd not die from the wounds," is also untenable. 
A vitnws is allom-ed to give his opinion a s  to the sanity nf m e  
at the time he made his will; or as to the affection of n  rife 
ton-ards her husband, viz., whether shc lored him or not: be- 
cause a mitness map h a w  acquired a kno~vled~e  of the fact from 
a thousand little circumstances occnrring at d i f f ~ ~ e n t  tiinns which 
it is not possible to communicate; but the rnntter to which our 
attention is now directed is not of that character. Wlint the 
deceased thought of his condition n-as to be judged of l ~ v  the 
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state of his ~vounds, and n h a t  he then and there  said and (lid. 
These circumstances i t  was in the pov-er of thc ~7;itiiw to com- 
municate to the court ;  and the judge did right, rrquiling her 
to do so, xvhereby he was enabled to f o m ~  an opinion. instead of 
allowing the witness to form one for Iiim. Upon the 
third ground of exception the prisoner has no right to (333) 
coniplain. The  judge, perhaps, entered more largely 
into tlie cliwwioli of the law of honiicide than the facts of the 
case called for, but, he confined liinlself to the announccnient of 
mll-settled principles, except i n  one instance; there he erred in 
f a ~ o r  of the prisoner. 111 this lie held that if the deceased, a t  
the time he first made his declaration, xTas in  a condition to 
make the evidence coniprtent, but aftmvarcls got better for a 
short time, and then had hopes of r eco~-e~y ,  this would il l& the, 
prior declaration incompetent. This cannot be lam. TTe pre- 
sume his Honor was misled by a misapprehension of Ren  c. 
Faq~rct, 32 E.  C. L., 501, where i t  is  said that a subsequent hope 
may reflect back to the time of a prior declaration, so aq to 
show that  the deceased mas not in fact in a condition to ni:~ke 
his declarations competent. But  this falls w r v  f a r  short of 
supporting tlie position that  if,  a t  the prior date, the deceased 
was in fact i n  a condition to iiiakc his dcclnrations competent, 
a hope of recorery a t  a subsequent time would make that incoin- 
petent nhich  mas before competent. 

The fourth exception has been fully considered in t r ~ a t i n g  of 
the third. 

The  fifth exception. for  an onli~iion to chnrpc. c:uinot be 
entertained, hecause t h ~  point xTaq not made during the trial. 
and a t  the close of the clir,rqe, the conn-cl on both sidcq es- 
presslp st:ticd they desired no further instructions to the jn r r  

The lai t  around of exception. because of the irregularit\- and 
misconduct of the juru. is the only onc upon vhich  we h a w  h n t l  
much d ; ; ? i c d t ~ .  Pel*linps i t  ~ ~ o u l c l  h a ~ e  brcn ~ w l l  had hi.; 
Honor in his discretion set aside the rerclict and qircn n ncn- 
trial, as a rrb111;e to tlie jury and an a i m  tion of the principlc 
that trials must not onlv be fair, 1)ut n l ,ove  ~ m l i i ~ i o u .  This. 
hovever, waq a matter of discretion. n-11icl1 n c  h:lw no riqllt to 
reverse. Our  inquiry is, T a q  thc. miqconduct and ir.req- 
ularity such a? to r i t iatc thc wrdi r t .  to ninkc i t  in Inv  (.:i53) 
null and void, and n o  v ~ r d i r f ~  

I n  t h r  considrrntion of thif q~rcqtion TTP liax P had owasinn to 
review R. I.. X i11~r.  18 S. C., 300. ~ n c l  it cncms to us tlint the 
deciqions of tlie Court and the distinction hctncoil n cnuqc for 
a new trial, which i s  n matter of diqcretion, 2nd c a u ~  for a 
mistGal, ~ ~ h i c h  is a matt r r  of l a ~ r .  is  fully surtaincd hp nnthor- 
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i ty and by reason. The eminent talent of .Tudge Ciasfon, in a 
long and labored opinion, lvas exerted on the other side of the 
question. But  his argument fails in this:  he does not give due 
weight to the fact that, according to the modern prac~ice,  the 
presiding judge, in faro~enz  citcrt, has a discretion to give the 
prisoner a new tr ial  wlmi suspicion is put upon the conduct of 
the jury, and although el idently oppressed by the position that 
if such irregularity works a mzstrial so as to make no verdict, 
a prisoner acquitted may again be put  on trial, he attempts to  
escape the conclusion by a denial of the truth of the position, 
which i s  not supported by authority or any sufficient reason. 

TTe wish not to be understood as disclaiming a right to grant 
a cenirx clc novo when it is  made to appear on the record that  
there has not been a f a i r  t r ia l ;  on the contrarg, we aqqert tha t  
right, whether i t  i s  to be exerciwd fol- or  agninsf the prisoner. 
'IVe take this plain position: if the circumstances are such as 
merely to put suspicion on the verdict by shoning, not t ha t  
there I (  as, but that  there might ha re  been undue influence 
brought to bear on the jury, because there was opportunity and 
a chance for it-it is  n matter x i th in  the discretion of the 
presiding judge. But if the fact be that  undue inflnence was 
brought to bear on thc jury, as if t h e j  were fed a t  the charqe 
of the prosecutor or of the prisoner, or if they be qolicited and 
adrised how their rerdict should be. or  if they hare  other evi- 

dence than that ~vh ich  was offered on tlzcx trial, i n  a11 
(554) such cases t l~c re  has in  contemplation of law been no 

t r ia l ;  and this Court, as a lnatter of lax-, will direct a 
tr ial  to be had, lrhether the fo rn~e r  proceeding purports to h a w  
acquitted or convicted the prisoucr. 

I n  the argument the prisoi~er's rou1ise1 a s m i n ~ d  the poiition 
that  dying declarations are excluded as e~ idence  in our State by 
the provision of section 7 of the Bill of Rights:  "In all crim- 
inal prosecutions every man has a right to be informed of the 
accusation against him, and to confront the accusers m d  wit- 
nesses v i t h  other testimony." We do not feel the force of the 
argument. The  witness x h o  proved n ~ h a t  the d ~ i n g  Inan said 
may be confronted with ('other tc~stimony," and the case is 
exacf-lg the same as that  of a witness who proves that  the pris- 
oner executed a certain deed or wrote a certain letter, where- 
upon the deed or the letter is receired as evidence against him. 
This section of the Bill of Rights was aimed at the old prac- 
tice, by ~vhich  prisoners lvere not allowed to have witnesses 
sroom on their behalf. and the testimony came altogether on the 
17" of the crown. Our ancestors did not intend to deny the 
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rule of evidence as to dying declarations, but  to assert that  i n  
criminal prosecutioiis prisoners ought to be allo\red to hare  mit- 
nesses in their behalf, swoin and csamined. 

There is no error. 
PER CURIAX. Ordered to be certified accordingly. 

Cited:  8. c. Pen3!j,  44 N. C., 332; S. c. IIester,  47 S. C., 8 6 ;  
S. I>.  Frank ,  50 N. C., 386; X o o r c  c. Edmiston,  70 N. C., 479 ; 
S. 2). B u d ~ a n z ,  72 N. C., 447;  A'. 7;. i?'zcepsot~, 79 S. C., 610; 
S. v. B l a c k b u m ,  80 N. C., 478; 5'. c. X o r r i s ,  84 X. C., 764; 
S. v. Bri t ta in ,  89 X. C., 503 ; 8. 7;. l lar*be~~,  ib., 526 ; 8. 7;. Gotild, 
90 N. C., 664;  8. I.. X d l s ,  91  S. C'., 593; J o l ~ n ~ o ~ ~  L'. - 1  1 1 ~ 1 1 .  100 
N .  C., 141; 8. c .  li-arper, 101 N .  C., 764; 8. L > .  Jacobs. 107 
N. C., 782; A?'. v. C m n c ,  110 K. C., 537; 8. c. Bekrmnir ,  114 
N. C., 803;  S. v. Perry,  121 X. C., 537; S. r .  l i insnuls ,  126 
N.  C., 1098; S. v. Ellszc.orth, 131  S. C., 775; S. r .  Dixoqz, ib., 
813; Irilleforcl! I ) .  Bailey, 132 S. C., 403;  Aq. v .  Gcggail.  133 
N.  C., 765, 8 ;  A b e r m ~ f h y  T. I'ount, 138 S. C., 340; 8. v. R T  unz. 
ib. ,  606. 

Insolence f r o ~ ~ l  :I frrc person of color to :I \~ l l i t r  111:111 \\-ill rseuscJ :I 
battery in tllc s;111w nlnnu'r mil to t h ~  s:1111~ ~xtt7nt ;IS i l l  rlw 
caw of 21 slnvt.. 

_IPFEAL fro111 tlw Superior Court of I a n  of' Al;.;~o\, a;  Fnll 
Ternl, 1850, Ijattlc, .3., presiding. 

The clcfe~ldnnt, a vliite man, v a s  indictrd for ail aflray n-it11 
Bob D o n ~ l a ~ ~ ,  a free black man. The evidr11c.c TTR. that tllc de- 
fendant illid Bob got into a qnarrel, when tiri, dcfcudant ~ ~ s k e d  
Rob nhy  h(. had rc>ported :rt a certain place that  he, thc ddpncl- 
ant, liar1 told a lie, to n-hicli Bob replied, becm~qe lze l ~ d  rold 
one. U1>0i1 this the defendant struck 13011, and a fight ensued. 
in the course of ~ ~ h i c h  Bob struck the defendant ~ r i t l l  the butt 
m d  of :I vagon x7hip. m ~ t l  llle latter knockcd hi111 clo\tm n-it11 
the brokw~ l i i i~b  of a trcc. The defendant's soulisel r.ontrnded 
that  the insulting language u s d  b\- the free ilegro justified the 
blow \-nhich the defendant gnrc h i l~ i ,  and that  he afterward;: 
used no more violence than wae necccwry to protwt hinl ill ill(. 
fight. 

The presiding judge charged that, though thc conrtr have 
held that insulting language used bv a s l a w  may jnstifr a vhi tc  
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man in striking him, yet the principle did not apply to the case 
of a free negro, stricken under similar circumstances, by a xh i t e  
man. 

The defendant was con~icted:  and, judgment being pronounced 
against him, appealed. 

. I t tomey-General  for the State. 
(556) S o  counsel for defendant. 

P i x ~ s o r ,  J. I t  is settled that  insolent language from a d a r e  
is equivalent to a blow by a white man, i n  its legal effect, as  
a n  excuse for a battery. I f  a blow is  given by a white man, a 
return of i t  is excusable in self-defense, to prevent a repetition 
of the in jury;  so, if a slave gives insolent language, a blow is  
excusable in self-defense, being necessary to put a stop to his 
insolence. 

The question presented to this case is, Does the principle ap- 
1dv to free negroes? Hi s  Honor was of opinion that it did 
A " 
liot. I11 this :I. ka jo r i ty  of rhis Court beliereLthere is error. 

The same rcasons by w!:ich a blow from a nh i t e  man upon a 
d a r e  is escuwble on accouut of insolent language, apply to the 
caw ~f a free negro ~ 1 1 o  is  insolent. I t  is  a maxim of the com- 
~rlon l av ,  n-here there i s  the same reason there is the same law. 

Rut it is suggeited that free negroes differ from slams in  
this:  they ha re  a right to ow1 property and to make contracts. 
mhich necessarily must frequently g i ~ e  ri5e t o  a difference of 
opinion, and if 3 frce negro disputes the accounts of a ~ ~ h i t e  
riia;i, i t  i q  i n ~ ~ l m ~ c ,  and d l  excaw n hatter-. 
IT is  unfortunate tha t  this thi,.d class exists in our society. 

Ail we can do is to make ir accommodate itself to the perma- 
11211: right5 of frce nhi te  men. XThat amounts to insolence is  n 
qumtion for the court. and is the subjcct of r e ~ i e w  iu the Court 
of snprelnc jnricdiction; thiq is some protection. But as com- 
pared 7r.iih a s l a ~ e ,  h o v  stands the case? I f  a s l aw is insolent, 
he map be nhipped bv his master, or  by order of a justice of the 

peace; but a free nepro 1x1s no master to correct him, a 
(557) justice of the peace cannot hare  him punished for inso- 

lence, i t  is  not an  indictable offense, and ilnless a vr-hi;e 
m m ,  to v. hom insolence is giren, has a richt tn put a stop to it 
in an  extrajudicial Tray, there is no remcclv for it.  This ~ ~ o u l d  
be insuffer2ble. Hence n7e infer from the principles of the com- 
~ v o n   la^^: that this extraiudicial r e n v d r  is excusable, provided 
the vordr or acts of a free neqro he in  law insolent. Such a 
being as a sla~-e or a free negro did not exist when the ancient 
corlimon lax- x a s  in force. Rut the excellence of that  "perfec- 
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t ion of reason" consists i n  t h e  fact  that  it i s  flexible a n d  i ts  
principles expand so a s  to accommodate i t  to  a n y  new eesigence 
o r  condition of society, like t h e  bnrk of a tree, ~ r h i c h  opens and  
enlarges itself, accordin?; t o  t h e  gsowrh ihcreof, a l ~ ~ a g s  main- 
t a in ing  it. o v a  uniforniir- a n d  co~~ri ; ter iq- .  

PER CYRI \\I. J u d ~ n ~ ~ n t  rererscd, and o I 1 1 1 ; )  e d c  ?loco. 

1. The Legislature has the constitution:rl lmr-cr to repen1 an act 
establishing a county. I t  llns tlic same po~r-er to consolidate as 
to diride counties. the exercise of the l m w r  in 110th cnses being 
upon considerations of ;)ublic cqwdicnvy. 

2. The purpose of ~nnkinr: all corporntiow is the public good. The 
only substnntinl difference be twen  corporations is that in some 
cases they are  erected by the 1ttci.e z r i l l  of the I,egislature, there 
being 110 oilter pcrr1.1~ ititercslctl or coi~c.o'~tccl. and these are sub- 
ject nt all times to be modified. clianwd or annulled. 

3. Other corporatio~~s are  the result of contr:let; the Legislature, for 
the purpose of acrnmplishing a pulrlic' f!)orl, chooses to do it  by 
the iilstruruentality of n secont7 prc~.t!j. 'L'hese two parties make 
a corltracf: the Lc~isl:~tnre, ill collsidc'r;ltion of certain labor 
and outlay of moue:,-. conl'errin,q ul~on the party of the second 
part the j)ririle,rre of hc ' ix  n corpor:~tion. with certain pou-ers 
and capacities. Eei i~z a r o t ~ i ~ ~ l c t ,  it ca1111ut be modified, ch:lnged 
or nmulled vithout tlic c~o~:scnt of both l~nrties. 

4. Counties, etc.. belong to t!l~ first clms; rai1ro:arl and tnrnl?ike 
coml):mies, etc., are inst:uices of the s~cuiid class. 

, ~ P P E  \I, f r i m  the  Suj~eriol '  Court of %an7 of R c m ~ ~ r o x n ,  at  
S1)ring Term,  18-19, L'a>lc,tj ,I.. aresicling. to  the  Supreme Court 
a t  Illorganton, and. l hencc  i ixnsfcrred, by ail order of tha t  Couri.  
to  Ihe Supreme C m r t  : ~ t  t h l ~ i g h .  

T h i s  n7ar a n  action of trcvmsq, 1.i p i  nru,ic.  fo r  a n  awault  a n d  
batter:- on the  plaintifr'- perscln, iriccl , ~ t  Ruther ford  Spr ing  
Term,  1849, upon t h e  f ~ l l o x - i n ?  facts. qnbluiited to  the  court 
f o r  juclgrieni-, a$ a case agreed. 

T h e  General XssemlAy, a t  i t% c e s ~ i o n  of 1846 a n d  15-17, pasred 
a n  act e s t a b l i ~ h i n g  n county by ihc name of Po lk  out of 
certain portions of the  countieq of Rutl lcrford a n d  Hen-  (559) 
d e r ~ o n .  By vir tu? of tha t  aci a n d  a snpplemental act,  
pawed a t  the  m m e  s e 4 o n .  courts, both c o i m t y  a n d  superior. 
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were organized, and all county officers were appointed and 
elected, and entered upon the discharge of their duties as such. 

The site for the county t o r n  and courthouse mas selected, and 
a deed to the chairman of the County Court was duly executed 
and delivered. At the general election for sheriff, in August, 
1848, the defendant was dul. elected Sheriff of Polk County 
for two years next ensuing, entered into bond according to  law, 
and n a s  qualified as  w c h  and acted as sheriff of said county, 
alid claimed the right to act as wcli, at the time of executing 
the n-rit under nliicll the arrest m s  made. 11-hich issucd from 
the Superior Court of Rutherford, n-it11 the county qeal attached, 
tested of the Fall  Term. 1548, and was dirccted to the Sheriff 
of Polk County. The writ  as icsued on 1 ,ipril, 1849, came 
to the d(.fendant's hands on the 2d dav of that month, and it 
was iminediately executed by arreqtinp the plaintiff. 

Thc said act of ,lssembly r a s  repealed at thc session of 1848. 
I t  is further agreed that a majority of the people of Polk 

( ' ~ u n t y  were opposed to tllc paisage of the repealinp act. 
On the a b o ~ ~ e  statement of facts it is contended b. the plain- 

tiff that  the defendant. hcing no longer Sheriff of Polk County 
after the act vent  into operation which repealed the act estab- 
lishing it,  his arrest v a s  not authorized. and, therefore, a tres- 
pass. On the other hand, it is contended by the defendant tha t  
the r e p d i n g  act x7as unconstitutjonal and roid, and therefore 
he was Sheriff of Polk Colmty at  the time of arresting the plain- 
tiff. and v ell justified therein by r i r tue  of the v r i t  aforesaid. 

A l ~ ~ d  it v7as further agreed that, if the repealirlg act be 
(560) coil~titutional, there iq to he iudgment for the plaintiff 

for eixpencc and costs of w i t  : if  otherx-ise, then the 
plaintiff is to hare  judgment of nonsuit. And his Honor being 
of opinion that the repealing act was constitutional, gave judg- 
11:ent againqt the defendant accordinely for sixpence and costs, 
froxi vhich the defendant p r a y  an appeal to the Supreme 
C o ~ ~ r t .  vhich  ic: grantccl. 

1% i ~ s o > ,  J .  111 1846 the Legislnture es:abIished a county by 
thr llailic of "Polk." Tn p ~ ~ r w a n c e  thereof justicci of the peace 
nere :~ l )po in t~d .  ro i~r ts  organized, and a sheriff and other county 
oficwq elected. 11 ho r~ntcred upon the discharge of the duties of 
tlicir rcspcctive offices. I n  1848 tlic act of 1846 71-as repealed, 
and the qnestion i q  presented, H a s  the Legislature a right, un- 
der the Constitntion. to repeal an act by vhich a county is  
eif a l ) l i 4 ~ d  ? 
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From the formation of our State Go~erninent the General 
~Zssembly has, from t i n ~ e  to t i~ne ,  changed the lirilits of co~mties, 
and has. over and orer a ~ a i n .  nlnde t m ~  comtieq out of one. so 
that ,  in many instances, even the Ilaine of the old countr has 
been lost; and it n-odd seem to an  ~mrophisticated mind that 
where there i~ the power to make t n o  out of cllie, there inust be 
the corrwponding p o ~ ~ e r  to ~t lake  oilc out of tno. Tn other 
~ rn rds ,  as the L e ~ i s l a t w e  has, undonbledl~ ,  tlicx lmrc r  to divide 
counties. nlicre they are too large. that there i i  tlw salile po\\ tr 
to unite the111, nhen the7 are too snlnll: the p o n w  in hoth cases 
being derived from the fact that by the Conititution "all legis- 
1:ltive p o ~ r e r  iy veqted in tlic General , ~ w n ~ b l y . "  n-liich necewa- 
rily embraces tlic right to diride the State into countie.: of con- 
venient size, for tlw good  go^ ernnient of the ~rhole.  Po- 
litical and ot11c.r collateral co~isidorntious arc, ant to c o ~ -  iX1) 

' , . 
the subject. T)i\rstrd of this Illystery. n ~ i d  ~ l~eas i i r id  ill i ls 
11akc.d ~ ) ~ o ~ I o I ' ~ ~ I , I I . ~ .  :I c~o r l )o ra t io~~  is an artificial bod!-, posstw- 
ing suc l~  ~ I O \ V ( ~ I Y  a11d l inr i l~g  ~i1c. l~ ra lw~i t ies  as 111ay be gi\.t311 
tb it by its ~~l:tl;c>r. The, l)url~osc in li~:\lii~lg all c8orpor:ltioils is 
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contract.  and. therefore. cannot be modified. changed or an- 
nulled ivithout th; consent of both par&s. 

" 

(562) So corporations are either such as are independent of 
all contract or such as are the fruit and direct result of 

a contract. 
The division of the State into counties is an instance of the 

former. There is no contract-no second party ,  but the sov- 
ereign, for the better government and management of the whole, 
chooses to make the division in the same way that a farmer 
divides his plantation off into fields and makes cross fences 
where he chooses. The sovereign has the same right to change 
the limits of counties, and to make them smaller or larger by 
putting two into one, or one into two, as the farmer has to 
change his fields, because i t  is an affair of his o m ,  and there 
is no second party having a direct interest. 

A railroad is an instance of the latter-certain individuals 
propose to advance capital, and make a road by which it is sup- 
posed the public are to be benefited, in consideration that the 
Legislature will incorporate them into a company with certain 
privileges. The bargain is struck: neither party has a right to 
modify, change, annul or yepeal the charter without the consent 
of the other; and (still to borrow an illustration from the 
farmer) he has in this case leased out his field a t  a certain  ren t .  
and has no right to make one larger and another smaller with- 
out the consent of his tenant. 

Roads furnish another familiar illustration. The County 
Court has a public road laid out, and an overseer and hands 
appointed. It may be altered or discontinned bv the countp 
authorities, and the overseer and hands have no direct interest 
or right to be heard in the matter, except as other citizens. 
But, if the Legislature, instead of acting by its agent, the 
countp authorities, choose to make a contract mith certain indi- 
vi(1n:ils t h ~  if they nil1 raise funds and make a roltd they shall 

be incorporated mith the right to exact tolls. etc., then 
(363)  the road cannot be altered or discontinued mithout the 

conient of the corporation. 
When a county is established i t  is done at the rtic,re will of 

the Legislature, because, in its opinion, the public sood mill be 
thnreby promoted. There is no s ~ c o n d  pa&y d i r e c t l y  interested 
or concerned. There is no contract, for no consideration inores 
from any one, and without a consideration there cannot be a 
cwntrnct. The discharge of certain duties by the persons who 
are appointed justices of the peace, or sheriff, clerk, or con- 
stable, can, in no sense of the word, be looked upon as a consid- 
eration for establishing the county. I n  legal parlance, the 
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"consideration is  past"-the thing is  done, before their appoint- 
ment. Some act for  the honor of the station, others for the 
fees and perquisites of office, but their so doing did not form 
a consideration for the erection of the county, and is a mere 
incident to their relation as citizens of the county. 

I t  was ingeniously argued that, upon the erection of a county, 
certain rights attach by force of the Constitution, as the right 
to hare  a t  least one member in the House of Commons; and as 
these rights are conferred by thc Constitution, it is insisted 
that, having attached, i t  is  not in the poxTer of the Legislature 
to take them away. 

The argument is  based upon a fallacy. It is true, the Con- 
stitution inrests every county r i t h  certain rights as incident 
to its existence as a county. But  by no sound reasoning can 
the incident be made to override the principal; and the Consti- 
tution, by conferring these incidental rights, cannot be, by any 
f a i r  inference, made to interfere with the control of the Lcgis- 
lature on the subject of counties, as instruments for the good 
gorernmcnt and management of the whole State. 

The Constitution preordains these rights, but they are put 
expressly as incidents to the existence of counties; and although 
they may very properly enter into the question of espedi- 
ency, they have no legislative bearing upon the pomer to (504) 
create and abolish counties, as may to the wisdom of the 
Legislature seem fit. Such statutes are not the result of con- 
tracts. There is  no second party who pays a consideration, 
which is the essence of every contract. Terrett v. Taylor, 9 
Cranrhe, 1 3  : .%rtmoutlz Co l l~ye  1 % .  Koodlcnrd. 4 Theaton.  668 ; 
Plzillips v. Bury, 2 Term, 346. 

PER C~RIAJI .  J u d p l e n t  affirmed. 

Cited.  .Tzistices c. Simnzons, 45 N .  C., 189; S. 1%. P ~ ~ l ~ c n i j ,  55  
N. C., 404;  IlIanlc/ 2.. Raleigh, 57 N .  C.. 373;  lTm. Co. v.  Cor- 
ten, 63 S. C.. 266;  R. R .  v. Rrid.  6 4  N .  C., 158 ;  Cowrs. 1'. Ra7- 
l a d ,  69 S. C., 1 9 ;  R. R .  7.. Ro77inc, 82 S. C., 932; MrCorn~nc 
v. Comrs., 9 0  N .  C., 4-1-5; Barksdnlr v. Comrs.. 93 N. C. ,  4qX: 
Conzrs. P. Comrs., 95 N. C., 192 :  Rrozun v. Cortzrs., 100  N .  C., 
98;  Wnrd v. Elizabeth Ci ty ,  1 2 1  N.  C., 3 :  Hnrriss c. ITT~*iqht, 
ib., 181 ;  Tate v. Comrs., 1 2 2  N .  C., 813; Gattis v. Grifi in, 125 
N. C.. 333;  illin1 v. Ellington, 1 3 4  N .  C.. 152 :  J o n ~ s  1'. Comrs.. 
136  N.  C.. 225; Rank 71. Comrs., ib., 247:  W n ~ l n e s ~ ~ ; l l e  v. Snt- 
trrlhwnit. 1 3 6  N .  C., 240;  Jones v. Comm., 137  N. C., 597: 
S. z.. Cnntzwll. 142 Y. C., 616;  Jones I.. Comrs.. 143  N .  C.. 64: 
Lufterlol~ 2). Fa?j~ftevil le ,  149 N. C., 71. 
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1.  Where one is s~iiimoiiecl 3s g:rrnishec in an  ntt;~clune~lt, who owes 
a note which is negotiable. if he choosc,s to sta~ltl upon his rights, 
110 judgment can be taken against him without ])roof that the 
abscmding drbtor still holds the note. or had not nssicncvl it by 
indorselnent before it n as  due; for. other- ire, it does uot :Ippeur 
that he is indebted to the abscoiidinr d(~l)tor. 

2 II-Io~~erer it may be as to notes payable on dernctrrd. \\hether or 
not they are considered orerduc~ u i l t ~ l  dcm:~ud nixdc, it is ctrtnin 
that n note. 11nyable "at sight" o r  "n hcn presentril." is not due 
uutil it is ~ r e s e n t ~ d .  

APPEAL from the Superior Court of Law of GKLLSE, a t  Fall 
Term, 1850, Ellis, J., presiding. 

This was an  action of debt. The plaintiff declared, as the 
indorsee of a promissory bond, of which the following is a copy: 

"$160. I promise to pay Benjamin C. D. Eason or  
(565) order, a t  any time after ten days from this date, when 

presented, $160, value of him received. 24 April, 1845." 
Signed, "Wyatt Noye," and sealed. Indorsed, "I transfer the 
x i th in  note to F. Oimond for being value received, 20 May, 
1848." I t  was admitted that  the indorsement should. in fact, 
have been dated on 29 June, 1848. The defendant pleaded that  
there was no indorsement, and, specially, that he xvas summoned 
as garnishee by the Sheriff of Edgeconibe County, on 1 May. 
1848, to appear before the justices of the County Court of 
Edgecornbe on the fourth Xondar  of 3 1 ~ ~ .  1848, in  a suit of 
attachment a t  the instance of Joshua Speight against R. C. D. 
Eason, and that  on the said fourth Monday of J I a p  he filed his 
answer in the said cause, and pleads the proceedings in the said 
suit by attachment, the judgment therein and his satisfaction 
of the same. The defendant produced a copy of the record in 
the attachment suit referred to in  his plea, from which i t  
appeared that  the defendant stated in his garnishment that on 
24 Xap,  1848, he executed his note to the wid Eason for $160, 
payable ten days after date;  that he knows nothing of thc said 
note since it was executed; that the said Eason left his resi- 
dence on the same day, as is reported and beliered. and went 
out of the State, and ha.. not since returned; that ,  kno~ i ing  
from the negotiable character of the said note, a good and un- 
questionable title to the same may be procured by indorsement, 
and that, if the same has been transferred before i t  became due, 
he may be compelled to pay the said note to the holder when 
prrsented. he prays the court for protection oqainst such lia- 
bil i tr  of double responsibility. I t  appeared further from the 
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said transcript that, upon this garnishment, judgment \\.as sub- 
sequently rendered against Moye for the amount of the said 
note and interest; and it appeared by other evidence that the 
judgment had been satisfied. 

The  defendant contended, and prared the court to in- (566) 
struct the jury:  

1. Tha t  if they believed the testimony, the plea of the defend- 
an t  was sustained, and the plaintiff could not recorcr on the 
issue. 

2. That  the bond declared on was overdue and disholiored 
at the time of i ts  transfer to the plaintiff on 29 June,  1846, and 
tha t  i t  was subject, in the hands of the plaintifl, to all the 
defenses which mould have been good against the payee; that 
the proceedings under the attachment of Speight o p r a t e d  to 
give to Speight a lien upon the sum owing by the defendant 
upon the bond, either from the time of the serric- of the sum- 
mons on the defendant, on 1 May, 1648, or  from the time of 
the defendant's answer as garnishee on the fourth Mondlg of 
Mag, 1846; that, after that  period. Easou could not transfer 
the bond, so as to gire his tl+ansferee any better title thau he 
had himself; and that thc proceedings under tlw attachnlent 
would have been a defense to a suit bu Eaaon, and TT-ere a de- 
fense to the suit of thc 1)laintiff. 

3 .  That  if any demand nras necessary, after the expiration of 
ten days from the date of the bond declared on, in order that  
the bond remaining unpaid should be considered dishonored. 
the law would or the jury might infer a demand and refusal 
prior to the time of the indorsement, to v i t .  29 June,  1848; and 
that the su i~ lg  out of the at tacl~ment on 27 April, 1846, and the 
notice to the defendant, as garnishee, on 1 May, 1848, J-iere 
equivalent in law to a demand and refusal. 

4. That  the transfer to the plaintiff was not an  indorsement 
and did not give him a legal title. so :L. to enable him to sue, 
as indorsce, i n  his own name. 

Tlle court instructed the jury that there c-as no evidence of 
a demand on the bond declared on before 29 June,  1638, and 
that it was not overdue or disI1o11owd, ~vhen transferred to the 
plaintiff on that  day;  that the transfer to the plaintiff 
was a d i d  inclorsement, and gave hi111 the legal title of (.Xi) 
an  indorsee: tli:lt, inaqmuch as tlie bond 71-as not, due a t  
the time of its indorsement, and the plaintiff vTns a 11onn i i d c  
indorsee, the proceedings under the attachment created no lien, 
and, if they believed the testi~nony, the plaintiff wa.; entitled 
to a verdict i n  his  favor. 

3iT 
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The jury found a verdict for  the plaintiff, and from the judg- 
ment thereon the defendant appealed. 

J .  H .  B r y a n  for plaintiff. 
Rodman for defendant. 

Psansox,  J. There is no error. The defendant upon his 
garnishment ought to have denied the fact of his indebtedness 
to Xason, unless it was first p r o ~ e d  that  Eason had not assigned 
the note before its maturity. I t  was his folly to submit to a 
j udp ien t  by mhich the amount of the noie mas condenined in 
his hands to the payment of the debt of the creditor in the 
attachment. This subject ir fully exylained in ,llpers c. Ree- 
nla71, 21  S. C., 116, vhere  one is sumnloned as garniqhee mho 
om?s a note ~ ~ h i c h  is negoliable; if he chsoses to stand upon his 
rights. no judgment can be taken asainqt him. without proof 
that  the absconding dchtor still hold? the note, or had not as- 
signed it by indorsement before it was due;  for, othern~ise, i t  
does not appcar that he is indebted to the absconding debtor. 

-Issulninq that, as aqainst the payee Eason, the satisfaction 
of ;he judgment upon the qarnishmmt is  suiiicient, without i ts  
being clone on  esecvt iot~ (svhich is required by the old cases), 
the plaintiff, in :his case, asserts and is entitled to all ihe rights 
or' an  indorsee befo,-e irtaturitil: if so, the note passed to him. 

subject only lo  indorspci pnyrnenfs. 
( 5 6 8 )  There is some difference in the books uprm this ques- 

tion of a note payable on demand, whether it is due pres- 
entlv. and therefore cannot be assigned except as a note o~~erdue ,  
until demand is formally made; but i t  is conceded in all :he 
cases t!mt a note p a y n b l ~  ('at sight," or  "mher, presentecl," is not 
due uniil it is preqcnied, and so the note in oaestion was trans- 
ferred to the plainti9 before its maturi tr .  In  fact, the defend- 
ant, in his garnishment. alleges the fact that  the note had never 
been prcqent~d for pqn7en t .  and in hi? anwnded a n m e r  admits 
expressly thal the indomel~:ent r a s  niad? before the nete had 
been prcicnted. and of caui-ce before it v-aq dishonol-ed. 

PFZ C U R I A ~ I .  Judgment affirmed. 

Cited:  Shuler  v. Br?yson. 6.3 N .  C. ,  303; Da& I.. G7enn. 72 
N. C., 520; Rice I ) .  Jones ,  103 Pi. C., 233. 
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Parol e~-idence ma:i be :~dmitteA to show n (:ustom or usage uf a 
l~lnce v l m c  a contract is elitered into, for thc purpose cf nn- 
nexing i~lcirlents to alid ex:~laining the iueaniii:: of terms used 
in it. R u t  h~fore ihe iilcident cnn be nnnexed the coiltract itself, 
as iuncle, must be prorecl. The incidel~t cailiiot be nscd to 
estnhlish the contr;lct, i?or can it be irlronsistrnt with the tciins 
of t!!e col!tr::ct. 

APPEAL f r o n  the Superior 4: nut  of Law of PITT. at Fall 
Term, 1S49, But f le ,  J., presiding. 

Roclman for plainiiff. 
S o  counsel for  defendant. 

H . This action in  ejectment is to recover from the de- 
fendant a house and lot in the  ton^ of Greenrille, in the county 
of I'itr. The demise is laid on 3 Jaaunry ,  1849. The plaintiff 
claims that the defcndant entered into possession of the prem- 
ises in IS48 as his tenant. and praduced eridence tending to 
pro'e the fac, to be so. 111 order to shoxr that the  tenancy had 
espirc? a t   he d ~ t e  of the d0il:ise sct  for:'^ in tho declaration, he 
offered to prore that it X ~ J ~  the gcneral usape in  the t o r n  of 
Grcenrillt. for  all leases to expire on the dnv next Lrforc the 1st 
of each J a n n r y - .  This e l  idence v a s  objected to, h i  TT:F ad- 
11:ittcd liv the c m r , .  Tl~orc  Tvag a ~ ~ e r d i e :  for the plcintifi, and 
from :he iudqlrent tlm-eon f h c  defcndant nppcaled. 

The only ~ues t ion  ilo\-c- p ~ ~ - ? l l t ~ d  is nc 10 the admissibility of 
this testimo11~. nndcr the circnin;'iinceq u n c l ~  nliich if n l s  
offered. TTP mnqt :nke the cyse cs it i.i ~ 1 :  to ns. T l l ~ r ~  can- 
not 1x2 a dml-t  tlml par01 eT jdencc ran7 !.,. ad i - t~ i t t d  to ,IITT- :a 
custom or usage of a P ] , ~ C P  x - h ~ r r ~  il ~03Ti:t~i ;' cll~ered in+? fo:' 
the p~wpojc  of annexing inciclentc to a d  c\:l?l~inin(: the n!can- 
ing of term. uqnd in it. The learlii~r c r , ~ ~  .n ;lie c-bjpct i s  t l l ~ t  
of Hzlflon v. 1 T ' a r ~ e n .  1 3Tason and T17elblv. 466. In t h r t  c n v  
it mzs decided that Lhe plaintiff v-2.: at 1ihvri;- to ~ 1 1 . n ~ ~  P r u ~ I i ~ 7 1  
by vhich n tcnant. cn l t i~a t inn  the p r .n l~ ivs  according tn 111~ 
courqe of rood hnshtlndrv, Trns entitled on quitting to r ecc i~c  n 
reaqonable allonnnce for seed and la'nor ?~c-fov~-cd on +he irixhlr 
land in the Inst Tear of hi. tenancy. etc. The cnstoni, lionercr. 
is admissihlc in prc~of, not for  the Durpoqe of establishi.1~ tlics 
contract, but to add an incirlent not F X I ) ~ P ~ V  embraccd in it,  
and in rcfcrcncc to wliich the parties are presumed to hare  con- 
tracted. Thns, if the lease in this cnsc vaq msde on ? Fcbru- 
ary, 1849, or from 1 January,  1849, for and during that Fear, 
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( 5 7 0 )  the phintiff rrould be permitted to show that by the 
u;agt, or ~ i i ~ t o l i i  of Green~i l le  all 1e:ises made within the 

tonn and $0 terlAiinaiing expired on the day preceding the 1st 
of Janualy .  I n  that case the custom would transport into the 
cOlliracT an inciden; upon which it was silent, but n i t h  respect 
to n hich thr  parties must be presumed to have contracted. But  
beforc the i~lcideni can Le so engrafted the contract, as made, 
niu>t bc p1.o~ ell; the i n ~ i d c n i  cannot be used to establish the 
cimiract. Thc c ~ ~ p i r a t i o n  of a lease i j  as much a matter of con- 
tract as iis co!i~n~c.l~cenleni ; nor can the incident be inconsistent 
~ r i t h  tht, +c.lllr\ of tllib col~tlact .  I n  Il'iygleswo7lth v. Doll ison,  
Dough.. 201, it v a s  derided tllar a custom that a tenant, 
whether lu,v p:i~wi o r  drcd, shall hare  the waygoing crop after the 
expiration of hi, t r ~ ~ s ~ l l .  i.: giiod, if not repugnant to the lease by 
~rhic~l l  he holds. Sce 1 Srnith Leading Cases, 300, ~ r h e r e  the 
case of D o l l i m ~  i s  alqo reported, and the note?. The contract 
of lease ill 11li. c ~ i v  may hare  been fur one month. tn70 months, 
or six ~~iolltli*. and nhetlrcr the cuztom was applicable o r  not 
would d r p n ~ d  up(w the lerm agreed for. 

'i5'c think ill(, resiilliony under the circunistances of this case 
m s  i m p r o p ~ r l y  L~dn~ i t t ed ,  and there must be a c e . l i r e  dc nova. 

Prc CK-KI\SI.  dudgment rcrcrsed, and l . e , ~ i ~ e  tie  no^^ 

awarded. 

TIIE ST-\TE r .  J O I I S  S1\IAILL. 

If the weather is str bnd as to prwent nn overseer of a rond from 
\~orlring on the road, or to rcnrler nnnvailinz any work he inieht 
do. he ouzht to be escused. 

A r ~ ~ r : . u ,  from the Superior Court of L a ~ e  of PASQUOTASK. a t  
Fall  Tcrnl, 1S50, Caldu.el7, J., presiding. 

I f f o i ~ ~ c y - G c n c ~ l d  for tllr State. 
S o  couilqel for  defenclai~t. 

N.isrr, J. The cicfendant is indicted a.: an  overseer of the 
road scl out in the indictnient. I t  was not denied that the road 

290 
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was out of order and not in such repair as the law required. 
The defense was that, during the time specified, the weather 
was such that  it could not be worked. It TTas shown that, dur- 
ing the winter of 1849-'50, and up to the finding of the indict- 
ment, the defendant had worked the road fiw days, and that  up 
to April  the n-eather was very wet, but that  the latter month 
was fair. The bill was found a t  the Spring Term, ISSO, of Pas- 
quotanlr Superior Court, xhich  commenced on 22 April. The 
court was requested to instruct the jury that the defendant 
ought not to be con\-icted, because of the state of the weather, 
and if he had ascd due diligence. This was declined, but the 
jury were instructed that n-here the law iirliposed a dutx and its 
execution was prcrented by the act of God, the party was es- 
cused. I f ,  in this case, the weather was so bad as to prevent the 
defendant from ~vorking on the road, or  rendered una- 
vailing any v t l rk  he might hare  done, he ought not to be (572)  
convicted. Rut if they b e l i e d  the ~vitnesser who testi- 
fied to the statc of the m a t h e r  in the month of April, and of 
the road during that mont11, they ought to convict him. The 
jury found a vercliri againqt the d e f e n d a ~ t ,  and from the judg- 
ment thereon llc anuealed. 

1 L 

r e  see nothing in thc c11ar:c that  is erroneous. Whether the 
facts tesiified to by the witnesqes were true, was a proper in- 
quiry for the jury:  nhether, if true, the defendant was excused 
or nol, was a question for the court. And n7e concur in the 
opinion exprewd.  TYe h a w  looked through the record and see 
no error. or suHicit nt  cauqc tc~ arrest the judyment. 

PER C C I I I - \ ~ .  Jndgnient affirmed. 

An ovcrucw is ]lot strictly n bnilrc. tliou<li in:?liy of the princ.iples of 
that rcllation :r~!il 1iinny of its duties attach to him. It is his 
duty to t:~lrc, such cart. of the 11rol1tWy intrusteel to  him :IS ;I 
man of ortlin;~ry ~ i ~ ~ ~ c l r i ~ c ~ ~  would tnktx of  his own l~roperty. 

APP~~;':.\L fro111 ilic S l ~ ~ w r i o r  Coilrt of L R T ~  of BTADEX, at a 
Special Ter.111 in Decn~ilwr, 1830, Dick. J. .  presiding 

TI'. II. Tfaywood for plaintiff. 
Sira??ge. TT'. Il'inrlow and  D. Rcitl for defendant. 

X a s r ~ ,  J. Tile action is in case, brought to recover 
from the defenda~rt, ~ h o  ~vns  the plaintiff's orerqcer. (37 .3)  
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damages for  the loss of a negro m a n  by the name of Israel, 
upon the allegation that  the defendant negligently and mrong- 
fully employed the negro upon business not belonying to the 
plaintiff's concerns, which mas dangerous in its nature. and 
whereby Israel lost his  life. The  plaintiff owned three fields 
on tlie Cape Fear  River-two on the west side a i d  one on the 
east. The  defendant was his overseer, and Israel a hand under 
him. The lower field on the vest side of the river nras called 
"Pemberton," below which the defendant and the negroes lived; 
and the uppcr field n7as called " T l i ~  Point," and lay opposite 
the field on the east side. On the day before the accident 
occurred, the defcndant, n-it11 Tqrael and other hands. Tvas em- 
p l o p d  in floating logs out of the field on the east side of the 
river into the current, thnt by it they might be carried off, there 
being a t  the time a very larye freqhet in the rirer, spreading 
over the lo~vgrounds and cultiratcd fields. Late in the evening 
the defendant went do~vn the r i r - ~ r  i n  a boat IT-ith Israel. stopped 
a while a t  a raf t  belonging to a man named Sa rd in ,  and then 
proceeded down the r i rer  to n-here he and the d a r e  resided. 
The next morning the defendant come up the r irer  in his canoe 
with Israel, and, after a short stoppage a t  Nardin7s raft ,  pro- 
ceeded on his way to his busin-ss in floatine: off loss. Kardin  
went v i t h  then1 to where their buciness lay, and after ~roi.l;ing 
nearly all day the defendant, still attended by Israel. c9me 
d o ~ t n  to a raft  belonging to a man n a n ~ e d  Cameron, i ~ h e r e  he 
got out of the boat, and directed Israel to carry N u d i n ,  who 
was with I I ~ I ,  to his o x n  raft  and thcrl x t l l rn  f ~ r  h;l?l. T h e n  
Iswe1 l ~ f t  Sardin 's  raft  he crossed cl ircctl~~ ore:. i q  +I othpl- 
side of the r irer .   here the boat ciit c r l t a n ~ l ~ d  alnonq the I i i~c lwq .  

was upset. and Israel wa3 di-o~vned. Icrac!  TI^ about forty 
w a r s  of age, a stout, acti:e m m ,  n ,-ovl u - a ' e r ~ n ~ n ,  and 

(574) imderstocd the management of ho:itc :and t r , ~ w s .  and 
71 P S  acquainted ~ ~ i t h  tlie ri\ 1.r. This x n -  l , r t ~ ~ d  by a 

v i t n e v  for the plaintif?, ~ v h o  fnrtllcr ,lated that h? did not 
ccnsidf-r thnt there n t s  any (lnngcr, i n  the main rurrcrit nf the 
r irer ,  to boats or  canoes. After Icrael .ivai; dro~vned. the, other 
hand.. n-ho had hecn emplopd  in f l o , ~ r i n ~  oP: the I>,<, cJme 
rlon-n the riocr in the course thnt ilie clrfnnclant 1: i11 purwed 
iu cominq donn. Tile cnse fnrlliel- qtntcr tll:iL tlie 11.unl cwrse  
and the *afest i n  gettinq from the dx-ellinq of tlie defendant to 
t!ip field on the east side. mhen n frcslict n r q  in tlie r i w r ,  maq 
throuqh the lon-grounds of the Pelnberton :~nd Point fi,>?ds to 
a spot opposite to the field on the east side. Tllc casc does not 
tell 113 distinctly on which side of the r irer  the raft of Nardin  
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was moored. We presume, however, that i t  was on the ~ ~ e s t  
side, as i t  is stated to have been a little above w-here the defend- 
ant lived. 

.The  comlsel for the plaintiff moved the court to charge the 
jury that the defendant had been guilty of gross negligence, 
which made him liable to the plaintiff's recovery. This was 
deciined, and the jury were instructed that it was the duty of 
the defendant to take the same care of the plaintiff's property 
under his control that a man of ordinary prudence takes of his 
own; and if they believed he had not taken such care, or that he 
had not taken care, or that he had placed the slave in a dan- 
gerous situation, not in his owner's business and employment, 
and the loss of the slave was from want of proper care or from 
unnecessary exposure to danger, i t  was gross negligence, and 
the plaintiff was entitled to recover. 

The jury found a verdict for the defendant, and the plaintiff 
appealed. 

We can see in  the instructions given no error of which the 
plaintiff has a right to complain. I n  the argument the case 
was treated as one of strict bailment, and the instruction asked 
for placed it upon that ground. An overseer is not 
strictly a bailee, though many of the principles of that (575) 
relation and many of its duties attach to h i n ~  I t  is his 
duty to take such care of the property intrusted to him as a mail 
of ordinary prudence would take of his own property. The 
court could not give the instruction asked for-the case disclows 
no such gross negligence. The court then instructed the jurv 
what mould aiuount to gross negligence. Was there error in 
this charge? We repeat, none of which the plaintiff 113s a 
right to complain. The defendant, aftcr spending as much timr 
floatinq off logs from the field on the east side of the river n.: 
he thought was prudent and safe, left on his wav to his r& 
dence on the opposite side of the river. He  as ohliyed to cross 
the river to effect his purpose. Pursuinq his ordinary coume, 
ho stopped at a n~ighbor's raft, and directed Israel to put Nar- 
din on his raft about two hundred yards below and t h m  return 
for him. That he was in his ordinary course in returning home 
is shonn by his pursuing the snme course the nieht before. and 
from the fact that the other neprocs in their h a t s  follorTcd in 
the same direction. Israel was not a bog, iqnorant of boating. 
nor a feeble man, but hale and strong, k i n g  upon the river, 
skillful in boating and accustomed to manaqinq boats and canoes, 
and the witness of the plaintiff ~ ta tpd  there was no danqer in the 
body of the stream. To return from Nardin'., raft  to Cam- 
eron's did not require the neg-ro to cross the river, both rafts 

393 



I N  T H E  SUPREME COURT. [33 

being on the same side, and, where he left, about a hundred 
yards apart. Why he did cross i t  is not stated, and cannot 
now be known. We cannot perceive of what negligence the 
defendant was guilty, and think his Honor would have been jus- 
tified in telling the jury there was no evidence of any negli- 
gence. 

PER CURIAX. Judgment affirmed. 

J O I I S  C .  JIcDCQALD r. ALFEED SMITH. 

1. It is no <round of tlscel)tion to :I deposition that the notice was 
given to take the depositions of A, E, C. and others, and the 
cle~osition of neither A, G ,  C W:IS taken. 

2. Where a copy of a statute of nnother State hns been received in 
evidence iu the court below. upon insufficient proof. yet. if it is 
made to appear to  this ('ourt, from an offivial and proper source, 
that the copy so received 111 evidence nns correct, :L cenire L I P  
noco  will not be awarded for that error. 

APPEAL from the Superior Court of Law of Cor,omisus, at 
Fall Term, 1850, Battle, J., presiding. 

McDugald for plaintiff. 
Strange for defendant. 

XASH, J. The action is in assumpsit on a nromissory note 
by the indorsee. The general issue mas pleaded, but the esecu- 
tion of the instrument admitted. The note was made in lfary- 
land, where the payers lived. To prore the indorsement, a 
deposition was offered in evidence, which was objected to, and 
several reasons assigned. The f r s t  was the insufficiency of the 
notice, in this, that it notified the defendant that the evidence 
of two witnesses, rrhose names were mentioned, "and others," 
mould be taken; and that neither of the persons whose names 
were stated were examined; but others were, whose names were 
not stated. Secondly, because the witnesses were not examined 
on interrogatories; and, t h i r d ? / ,  because the clerk of the court, 

in passing upon the deposition, had given the defendant, 
(577) or his counsel, no p a r t i c ~ ~ l n ~  notice of the time and place 

of passing on it. These objections were overruled. I t  
mas then objected bv the defendant that there was no eridence 
that by the lams of Xarpland, where the indorsement was made, 
such an instrument was necotiable. To answer this objection, 
the plaintiff offered in evidence a paper-writing, purporting to 
be a certified copy of an act of the General Assembly of that 
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State upon this subject; its reception was opposed, upon the 
ground that i t  was not certified according to law. His Honor 
being of a contrary opinion, i t  was received. There mas a ver- 
dict for the plaintiff, and the defendant appealed. We concur 
with his Honor in his opinion as to the admission of tlie depo- 
sition in  evidence. To support his first objection, the defend- 
ant's counsel cited iVinnot v. B7idgewatw, 16 JTass., 472. We 
do not consider this casc as an authority by which wc can be 
governed, or even assisted, in our preseut inquiry. The Court, 
in that case, place their decision upon the statute-law of the 
State. Their language is, "the Court being of opinion that 
the notice required by s l u t ~ ~ t e  was not suficient unless i t  con- 
tained the name of the person vhose deposition vas  to be takm." 
There the notice contained the names of several persons, and 
nothing more as to any others. Now, it may be that the statute 
of Nassachusetts requires, in  so many words, that the names 
of all the persons whose depositions are to be tnlten shall be 
set forth in the notice. I f  so, the deposition in that case could 
not be used, as the individual whose testimony mas taken was 
not named in  the notice. Be this, however, as it map, the 
Cou-rt, professedly, only gave their construction of the statute, 
and no doubt gave a sound one. But to makc it bear upon our 
decision, or to assist us in placing a sound construction on qur 
statute, i t  is not sufficient that the statutes arc in p a ~ i  mntei-irr ; 
i t  was the duty of the defendant to show hy proper evi- 
dence that their directions and provisions are the same. ( 3 7 8 )  
This he has not done. Nor do the Court, in their deci- 
sion, name the statute, so as to enable us to examine i t  and see 
how fa r  i t  corresponds with our act. I n  the different Statrs 
the practice in their several courts is regulated. mostly, by their 
own statutes and usages, and i t  would be unsafe, in putting a 
construction upon our statute, to be governed by that put upon 
a similar one in a sister State, without knowing what it. pro- 
visions are. But there is another reason why the decirion in 
Massachusetts, referred to, is not an authority in this case. As 
before stated, in that case the notice was to take the deposition 
of certain specified witnesses, and a person was examined whose 
name i t  did not contain. Therc the defendant n~iqht  well say, 
perhaps, I did not and could not know that anv persons would 
be examined but those named in the notice, otherwise I should 
have attended; i t  is a surprise upon me. I n  this case he can 
rightfully make 120 such allegation; he was apprised that thc 
examination would not be confined to the witnesses named. Tt 
was his duty to attend or be properlv represented, that he might 
take care of his interest. The act of our I~g is la tn re  points out 
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no form in  which the notice shall be drawn;  it simply directs 
tha t  notice shall be given the adverse party of the time and 
place when the "commission shall be executed." So f a r  as the 
practice under i t  can be considered a construction of it,  the 
notice complained of is proper. W e  see no provision in  the act 
forbidding it, and no evil or  danger resulting from it. The  
defendant, however, further complains on this point that  the 
persons named in the notice -rere hot examined. m7e know of 
no law requiring a party to examine all or any of the witnesses 
named in the notice. As well might i t  be required of a party 
to examine all the witnesses he sunmolls on a trial before a 

jury, and who are in  attendance. 
i 579) The second exception to the deposition is properly 

aban dolled. 
The third is that  the clerk passed upon tlie deposition d h -  

out giving to ths  defendant or his counsel any pa~ticzilar notice 
of the time vhen,  etc. The decision upcn the fir,-t point renders 
it unnecessary to exanline this objection. 

I n  admitting in evidence the paper-miting purporting to be 
a coyy of the  la^^ of Maryland there was error. I t  v-as not cer- 
tified, as required, either by the l a m  of the Cnited States or  of 
Sort11 Carolina. Fo r  this error we should certainly direct a 
re17i Y d e  , L O T O ,  if it  mould senye an!- good purpose. ,Zrailing 
oiirselws, as n-e hare  before done in other cases, and as m-e con- 
sider our duty t o  do, of the facilities furnished us b r  the ricinity 
of the ofice of Secretary of State, Ii7e are satiqficd the copy upon 
thc trial \?-as a true and correct copy of the statute of Mary- 
lnnd upon the subject. TP haye been supplied ~ ~ 4 t h  n copy of 
that I:ITT, certified as directed b~ the l a m  of this State. There 
i i  no complaint that the lnrr of 3lnrrland is not as stated by 
the iudce in his charge. The complaint is that  the eridence 
upon ~ ~ h i c l l  his opinion mas founded  as insufficient and con- 
t rary  to lna-. To what purpose grant a  e en ire cle I ~ O ~ O ,   here 
Tve are satiqfied that  the law upon which the case turned has 
been correctly stated to the iu ry?  T h y  send the case back to 
another jury, mhe1.e the result must be the qarne? 1 1 l f r w ~ t  wi-  
pul~licw u t  sit finis litium. 

PER C r r ~ ~ a n r .  Judgment affirmed. 

Cifed: Grace 1 . .  H a n n a h ,  T,1 N. C., 97 ;  Cope land  2%. Pollins,  
122 N. C.. 6P1, 625.  
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HENRY G. HAAIPTON v. DAVID M. COOI'ER, ADMINISTRATOE. 

Where an executor arrcsts a defendant on :I ctr. su..  sued out on n 
judgment obtained by his test:~tor, and nfterwlrds dies, and the 
proceedings on the cci. su. are discontinued. and then ndministra- 
tion de boiris non t c i t l ~  f k ~  ?till U I L I I B J C ~  is qr:ulted, this adminis- 
trator is not linblc in any way for the costs of the proceedings 
on the cu. sn. 

APPEAL from the Superior Court of Za~i- of SURRY, at Spring 
Term, 1550, DicL, J., presiding. 

Bo?jlltZe.n for plaintiff. 
Illorehead for defendant. 

RCFFIK, C. J. The action is assumpsi t ,  and, upon the trial on 
the general issue, the case was this: Stephen Haynes, as the 
executor of Moses Crissman, obtained a judgment in Surry Su- 
perior Court against Aaron Crissman, and sued out a ca. sa. 
and delivered it to the plaintiff, who was the sheriff of Surry. 
He  arrested the debtor, who gave a bcnd to appear and take 
the benefit of the act for the relief of insolvent debtors. H e  ap- 
peared, and, upon a suggestion of fraud, an issue was made up. 
Before it was tried Haynes died intestate, and no further pro- 
ceedings were had on the issue for more than two terms, and 
the court discharged the debtor from further attendance. After- 
wardq, thr defendant, Cooper, obtained letters of administm- 
tion cle borzis n o n  with the will annexed of Moses Crissman, and 
this action was brought against him in that character for 
the plaintiff's feer and cnlnnlissions on the execution. (581) 
The court was of opinion that the action would not lie, 
and ordered a nonsuit, and the plaintiff appealed. 

We suppose thc adiriinistrator of Hajmes could no: have dis- 
charged the defendant out of custody, but that the power to do 
so or to complete the euccntion belonged io the administrator 
rlr bonis n o n ,  as incident +I) the debt, which mas a part of the 
original testator's goods imadmini~iered. But, in fact, the de- 
fendant did nothing in the matter, but the proceedings were at  
an end before he administered. Therefore, it seems impossible 
to charge him in any capacity, bv implving a pronlise to pa;y 
the plaintiff his commissions. The executor, \vho sued out the 
esecution. v a s  doubtless liable for the sheriff's poundage. if 
anybody besides the debtor mas. The sheriff wa.: not bound to 
look to the testator's estate for his demand, for that might be 
insolvent, and he did the work at the instance of the executor 
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himself. H a p e s  ~vould. tllerefore, be liable in his natural ca- 
pacity, if a t  all. X a t l o c k  v. G'~.ay, 11 N. C., 1. I f  he acted 
with good fa i th  and reasonable prudence in wing  out the ca. sa. 
and incurring this expense, he might claim to be indemnified 
out of the assets. That ,  however, is a different point from the 
present. R e  cannot tell but that R a p e s  did retain an  indem- 
uity out of the assets. T h e t h e r  he did or not, his personal lia- 
bility excludes that of the administrator de bonis n o n ;  for the 
sheriff cannot hare  a right to look to both, so as to imply a sepa- 
~ t e  promise from each. At common law there mas no pr i r i ty  
be tmen the executor and the administrator dr bonis non ,  and 
thiq case is  not within the act of 1821. 

PER CUIU iv. Judgnlcnt affirmed. 

WILLIAM GLOTER r. .lEIIAM RRTDDICR 

1 A conversion, to subject a defendant in a n  action of trover, con- 
sists either in an nygro1)riation of the thing to the party's own 
use and beneficial employnent. or in its destruction, or in exer- 
cising don~inion over it in exclusion or defiance of the sheriff's 
rights, or in withholding the possession from the plaintiff under 
x claim of right inconsistent with his onn. 

2 Giriug to n negro 21 certificvntc that he is free do%? not amount 
to a conversion in the person ~ i ~ i n ~ :  the certificate. if the negro 
should turn out to be a ilure. 

APPEAL from the Superior Court of Law of PERQUINAKS, at  
Fall  Term, 1S50, Culd~r~e11.  J.. presiding. 

This is an action on the case, and the declaration contains 
three counts: one in  trorer  for  the conversion of two slaves from 
Sorember.  1847, to Auqust, 18-1-5; one for harboring the said 
ilaves; and one for trading with them. 

The facts of the case, as they appeared on the trial, are as  
follows: I n  1543 the plaintiff purchased from one Mitchell two 
dares.  named Tonp and .\rmistead, then runaway; they mere 
first qcen in 1846 or 1847, in Kansemond County, Virginia, 
paqsing as free persons of color, under the nan~es  of J ack  Doug- 
las and Charles White;  they ~vorked for several persons as free 
person.. and exhibited certain papers called free papers, to sev- 
eral persons ; they purchased goods out of the defendant's store 
in 1846 and 1847, and settled the account of 1546; they called 
on the defendant at his store in the said county, and asked him 
for a certificate of freedom, alleging that  they had left their 
fref papers nt some point distant from the said store; the 
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defendant called 011 two of the bystanders, to wit, his (583) 
clerk, and one Everitt, for the latter of whom they had 
worked, to state what they knew about their freedom, and they 
stated that they had passed as free persons since they came into 
the neighborhood, and that they had seen their papers with the 
county seal appended; thereupon the defendant gave them a 
paper-writing in the following words, to wit: "Newton, 8 No- 
vember, 1546. The bearer, Jack Douglas, a very stout black 
man, about thirty-five years old, lires in the neighborhood of 
niy cotton factory, is free and of good character; his partner, 
Charles White, also a stout black man (not quite so tall as 
Jack), about thirty-five years old, is also free, lives in thi.; 
neighborhood and is also of good character; they are looking 
for work. Abran~  Riddick." I t  also appeared that they re- 
mained in the neighborhood until the spring of 1848, n ~ h m  they 
left, and were apprehended at Weldon bp one Scott, in the act 
of taking the cars; that he co~clmitted them to Halifax jail, 
where they re~ccained six weeks or t ~ ~ o  months. and from which 
they were talrol by the plaintifi in A2ugust, 1848, and c a r r i ~ d  
to Norfolk; that he paid thr jail fces ainonntinq to $40, and 
$200 to the jailer for the said Scott; that the said $200 were 
paid in pursumic8e of a reward he had offered by adverti~eir~ent 
for their appwl~enqion in 1843. The c ~ t i r e  transaction, as ap- 
pears, took plare in the Stat(> of Virginia. Thc alleged free 
papers n-err idcntifird on tl1c1 trial, and turntd ont to be for- 
geries. The said Scott did not know of the rt.mird offered at  
the time he apprehended i h ~  said slaws. Thpv stated to thp 
defendant, 11-hell they applied for thc. wrtificate. that they 
wanted to go elsen-here to get work. 

The court charged that the ldaintiff coi~ld not recover on thc 
count for trading with the said slarei, I)er:~nse it did not ap- 
pear that any law existed in Virginia prohibitinq such traffic; 
that he could not recover on the coimt for harboring, he- 
cause the mere selling of goods hv the defruduilt. out of (584) 
his store, ~vonld not amount to harborine. On the first 
count the conrt cllnrgcd that a u r  wrongful don~inion escrcised 
by one n ~ a n  (,ver thc property of another mnounted to :I conver- 
<ion, and thc girinq of the i):il)er.-m-itiirq in question was the 
exercise of wch tloiiii~cion. T o  t h i ~  part of tllc chnrgc, the de- 
fendant cscq)ted. 0 1 1  the suhiect of dencage.: the court charqetl 
that thc plain'iff v--nq not elltitled to reco$er the reward of $200, 
nor an17 o t l l c~  imcl 11r aar of reward, 21s insisted on by his 
counsel; that he n-as e~ititlcd to wc.orclr the Y alue of the hire of 
the said slaws fro111 Novenihcr, 1547, to Aupnst. 1548, the jail 
fces by him 11:lid. and his reasonable expenses in going from 
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Pasquotank to Halifax and returning. To  the part of the 
charge, denying the plaintiff the right to recorer the reward as 
a part of ;he damages, the plaintiff excepts. 

There TTas a rerdict for the plaintiff according to the charge 
of the court. and from the judgmcnt thereon both parties ap- 
pealed. 

. I .  JIoore  for plaintiff. 
( 5 8 6 )  Heath and Ehringhaus for defendant. 

( 5 8 7 )  NASH, J. None of the acts of the defendant which 
are staled in  the case, taken separately or together, 

amount in law to a conversion. A conversion, to subject a de- 
fendant in an  action of trover, consists either i n  an  appropria- 
tion of the thing to the party's own use and beneficial enjoy- 

, ment, or in  its destruction, or in exercising dominion over i t  in 
exclusion or defiance of the plaintiff's right, or  in withholding 
the possession from the defendant under a claim of title incon- 
sistent with his own. Such is Mr. Greenleaf's surnn1ai-y of the 
acts of a defendant to constitute a conversion in the sense of 
the law of trover. 2 GI*. Ev., see. 642. V h i c h  one of these 
acts, i t  map be nsked, has this defendant been guilty o f?  The 
defendant is a merchant; and in 1846 and 1847 the negroes in 
question first appeared in his neighborhood, claiming and act- 

ing as freemen. They remained in  that  neighborhood 
(588) until 8 Norember, 1849, and during that time ~vorlred 

for different persons, openly. They purchased goods out 
of the defendant's store in 18-16 and 1847, and settled and paid 
the 2ecount of the first year, and exhibited to various persons 
free papers. as thev are called. On 8 November, 1847. the? 
requested the defendant to give them a certificate that  they r e r e  
free, alleging that  the. had left their f r e ~  papers at  3 house 
some distance off. The defendant called on his clerk and a Mr. 
Ereri t t .  r h o  Tvas in the .tore, and for whom thev had vorked, 
to state TI hat they knew of their beins free. They both stated 
that thc ncqroes had passed as free ever since thev hnd been in 
the neighborhood, and that the-r had seen their free mpers  v i t h  
the county seal appended. The defendant then ~ n l - e  them the 
certificate set forth in  the wse, in ~vhich he certifies t h ~ v  are 
free. This is the only act upon ~ h i c h  the plaintiff relies to 
prove a conversion. ddmi t  i t  r a s  a mrcngful act, vet i t  is not 
erero tortious act, affectinq the pro pert^ of another, that amounts 
to a conversion; thus, cutting down his trees. without taking 
t b m  avap,  is no conversion. ilfyers e. Solebm/, 2 Mod., 845. 
The qiving of the certificate -ii-as certainlv a very indiscrwt act, 
to say the least of it. bnt is no evidence of an  act of ownership 
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on the part of the defendant-it expressly disclaims it. His 
Honor, however, ruled that the giving the paper-writing by the 
defendant was the exercise of such dominion over the slaves as 
amounted to a conversion. I n  this opinion me think there is 
error. We agree with his Honor, and for the reasons expressed 
by him, that the plaintiff cannot recover upon the counts for 
harboring or trading with the slaves. As, in the opinion of 
the Court, the plaintiff cannot recover in  this action upon any 
of the counts in his declaration, no opinion is expressed 
as to the auestion of damages. (589) u \ ,  

There being no error in the charge, upon the count in 
trover upon which the verdict was given, the judgment is re- 
versed and a venire de novo awarded. 

PER CURIAM. Judgment reversed, and a venire de novo. 

Cited: McDanteZ v. Xethercut, 53 N. C., 99 ; Rhea v. Deaver, 
85 N.  C., 340; University v. Rank, 96 N .  C., 285; Srnith v. 
Durham, 127 N. C., 419. 

1. Where n petition hnd been filed in the Couutg Court by the next 
of kin of a n  i~itestate for the sale of neqroes for the purpose of 
distribution. :mrl a sale had been niade by a coi1l:uissioner ap- 
pointed by the court, according to the prayer of the petitioners, 
:~nd hc hnd p:licl o w r  to them what he :~l!esc(l to be their full 
reul)ective sharcs, it is :lot competent for t h ~ s e  1)etitioners to file 
a subsequelit oriqinnl petition in the s,uur> c20urt, chnrginq that  
thc commissioner had uot 11:iid them their full blxlres (they hav- 
ing siqnecl a receipt in full by luistake), ilud requiring the com- 
n~issioner to account. ctc., and to pay orer the balance, e t ~ .  

2. Their relief could only Iw ohtailled by an  applicntion to the County 
Court for n licari~ig, if the proceedings of thc commissioner had 
been confir~ued. or bg rwonrw to n court of equity to set aside 
the receipt, if civeil throuqh ~nistalir. 

APPEAL from the Superior Court of Law of CASWELL, a t  Fall 
Term, 1850, Manly, J., presiding. 

Morehead for plaintiffs. 
Kerr for defendants. 

N a s ~ ,  J. Whatever may be the merits of the petitioners, 
they cannot in  these proceedings obtain the relief they seek. 
The petition was filed at the September Term. 1848, of 
Caswell Court of Pleas and Quarter Sessions, and set (590) 
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forth that  a t  January  Term, 1849, of the court the defend- 
ant Pass, as executor of Thomas Reid, deceased, filed a peti- 
tion against the petitioners, as next of kin ~ v i t h  the testator 
of John Gamble, deceased, for the purpose of selling a parcel of 
negroes belonging to the estate of John Gamble, in order to 
make a division among the next of k in ;  that  a decree was made 
for the sale and distribution of the proceeds, and Thomas Pass, 
the present defendant, was appointed by the court a commis- 
sioner for  that  purpose, r h o  duly sold the negroes and paid oTer 
to the petitioners ]That, he allewd, was their proper shares, for  
which they gave him a receipt ill full, dated in August, 1819. 
The petitioners allege that  the re-cccipt mas written to he in full 
by mistalre, and not so intended to he by them, as a considerable 
sum is still due them as nest of kin of John Gamble. The 
p r y e r  of the petition is that the court will "cause a copx of 
thls petition, together with the State's writ of subpcna, to be 
iesued and s e r ~ e d  on the said Thomas Pass, as coinnzisc;oizer 
uforesnirl .  arid as executor of Thomas Reid, reclnirinq him to 
ap?ca:.." ere., "and full. true and perfect answer mnlre," etc., 
('and also to account and pa- to the p~t i t ioners  the halance," 
etc. The proceeding throuqhont is an original one in the 
County Court against Thomas Paqs a. an officer of the court, 
and acting as their commis4oner. T h a t  has b~conle of the 
first snit we are not informed. I t  may bc still pending. or there 
may hare  been a report and final decree. TThichever mav be 
the case, it is evident the petitioi7~rs ha:-e mistalrcn their rem- 
e d ~ .  I f  the defendant Paqs has in  hi9 hands any nloncv aris- 
ing f rcm that sale nliich rightfull) belonqs to the petitioners, 
he holds i t  still as commissioner. and it is under the control 
of the court and subiect to such order as they mal- make. The 
proper course for the plaintifTs to  have takcn in the conrt of 

law v-as to m m e  in that cauce. either n-hen the commis- 
(591) sioner made his report or b:; the neceqqnry steps, to pro- 

cure a rehearins o~ rericw of such decree as mav hlr-e 
been rnndc. This proceeding cannot he surtnined. So f a r  as 
the s ~ t t i n c  aside the receipt complained of is inrwlred, the 
Countr Court. as nn oricinnl matter, has no iuriqdiction, hnt as 
inciclcn~nl to thc diqphnrp of his duty b r  itc cmnrniq4on~r, i t  
has pon7er both to hear and to grant redress. To  a court of 
equity hclonrs the oriqinal iurisdiction in wch m n t t ~ r s .  

The decrw made h r  hi. Honor below is affirmed, and the 
petition d i s m i s d  n-ith costs. 

PER CCRIA\I. necree affirmed and petition dismissed. 

Pitcd. I ; o d  I > .  Beard. 79 N. C.. 11. 
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* TIIOJIAS TIIREADGILL r. JOSEPH WIIITE. 

1. Where uotice has not been gireu to produce a bill of sale or 
other iustruuleut of writilrq, or where its absence is not satis- 
factorily accountd for, it is iiot compete~~t to introduce, as evi- 
deuce of the csccutiol~ or couteiits of the instru~licut, the oral 
ad~uissiour or cleclar;;tio~~s of the alleged maker. 

2 .A j)nrty caullot introduce secondary evidence of the contents of a 
nritteu iustrnment. ~i~t'rely u l ~ o n  showing that the instrument, 
though in esistence, is in another State. 

APPEAL from the Superior Court of Law of ANSON, a t  Fall 
Term, 1850, Battle, J., presiding. 

This is an  action of assumpsit, which was tried on the gen- 
eral issue. The case was, that the defendant as sheriff sold 
some slaves under writs of fieri facias against the plain- 
tiff; and the present suit was brought to recover a sur- (592) 
plus of the proceeds after satisfying the executions. The 
defense was that the plaintiff was not entitled to the surplus, 
because the slaves were not his, but he had conveyed them by 
deed to one Colson before the defendant took them. I n  support 
of the defense evidence was given that Colson had removed from 
this State and carried the bill of sale with him; and then the 
defendant offered a witness to prove the contents of the deed. 
But, upon objection by the plaintiff, the court ruled out the 
evidence, because the nonproduction of the instrument mas not 
sufficiently accounted for. The defendant then offered a wit- 
ness to prove that the plaintiff, upon his examination as a wit- 
ness in  a suit brought by Colson for the slavcs, stated that they 
belonged to Colson, and that he (the pl~int i f f )  had no interest 
in them. But the court refused to receive the evidence; and, 
after a verdict and judgment for the plaintiff. the defendant 
appealed. 

Dargan and ,Strange for plaintiff. 
Mendenhall for defendant. 

RITFFIN, C. rJ. If i ~ .  unde~stood from thp caqe that the mode 
in which the titlc to the  daves was suplmsed to have passed 
frcm the plaintiff to Polyon, ac: prol2osed to bc established by 
proof of the dcclarationq of thc plaintiff, mas by the deed of con- 
veysnce, d 4 c h  the defcnrlant had previously alleged. That 
presents the inquiry whether it be competent lo prow the title 
of Colson derired under the supposed deed-in other words, the 
contcnts and oreration of that instrument-by oral testimony 
of the plaintiff's admissions on those points. The Court is of 
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o,>inion that it is not. I t  iz to be obserred t1,at the ritle to the 
slaves is the gist of this controrersy; and therefore that  the e%e- 

cl?t;on, tor!? s and lcral effect of the deed by nhich  it n a s  
(.i93) alleged to llare pas-ed wttre directly in iqsuc. I t  iq prr- 

fcctly enttled thai thp c; idence of its e.iccuiion, if pro- 
duced, ii1119t be ljij thr sltb,cribing nitness, and thact the want of 
th: i e~ idcnce  cannoi be svpplied h!- proof of the partv's adnlis- 
.ion in 1,"s. Xuch  lcss, it v~ould eeem, can o u c h  an admicsion 
S U ~ J P ~ ~  both the p h c e  of the su 'mril ing mitness m t l  the plo- 
ducti 11 of the in;irnnient. There I i n ~  e been cases in rrhieli, as 
excep:io;:s to the g n ~ e i d  rule of eridence, rhe admission of a 
fact by a pa r t r  mas conqidered suficient to dispense with the 
regular proof of deed>. The- are no* numerous, and are stated 
in 1 Phi l  Ev., ch. 7. wc. 6 :  and fllev seex to be in cases in  
~rhic l l  the subject of t b  deed rras colleteral to ths  principal 
thing in issue. There appears, ~~~~~e~ er, to hare  been much con- 
flic' of opinion on the admissibi1it;r of quch declaration; and it 
i i  admitted that the Conrt of Exchequer has held that  an ad- 
111iqsion of the party is conlaetent evidence of the contents of a 
deed. so as to dicpenqe n i ' h  its production and proof of its exe- 
cction, even  hen the contents a r r  directly in  issue. S l a t t e r i e  
V. Poolcy, G 41. 2nd IT.. 667 .  That decision has been followed 
by o'her cases in ~ r h i c h  tho doctline h .1~  been either laid down 
or assnl~~ed,  so thnt. pcrhaps, it  map he said to preT ail at this 
time in that  counir.. I t  has, h o ~ r e ~ e r .  been s t o u ~ l ~  reaisted 
bath on the bench az~d  by repxiable ~wi ters .  The Cilicf Justice 
of i reland,  i n  1,azc less I* .  Q u e a l e .  S Ir ish Law Rep.. 335. did not 
hesitate to follo:r L o ?  d T P ~ ~ ~ J T C ~ ~ I ~ ,  in R 7 o c n ~  c. Elsir, R.. and 
'I.. 187, and .laid that the cloc~rine of S l a f f e r i e  c. P o o l e y  was 
1 1 m l  dancserouq. as it opens the door lo  frnuci and surprise by 
falqe testimony of rhe contcnts of a deed in  the form of the 
p r  y'sandiaisqion, instead of r i r i n ~  the dnecl i:self. I t  seems to 
be in direct opposition of p r i n ~ i n l e :  +he e~ idence  bein; xce i red  
as primary. and the productim of the deed and notice to pro- 
duce it and direct proof of its execution being dispensed with. 

For, if i t  be a:tewpted < o  proT7e the conrents by a person 
(594)  ~ ~ 2 1 0  has read it,  the la111 mill not hear him, exyen after 

proof of execution, unless t l i ~  nonproduction of the deed 
be ~ c e o ~ u l r e d  fo r ;  and the reason is that the law mill not trust 
to the frai l  memory of any man upon that  point, when the 
higher grade of evidence constituted bv the instrument itself is  
kej3t back. There is  eridently the came reason for refusing the 
evidence of a person who depo~cs upon his recollection of what 
the part. said of the contents. That  iq, indeed, rojng a step 
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farther than in the former instance, since tliere is not only 
danger that  the witness may have niisunderstood or not fully 
r e~ne lnb~red  what the party said, but also that the party may 
not hare  renLenibered and understood the terms and efiect of 
the deed correctly. The incongruity d l  be the more readily 
seen if 1%-e suppose the same ~vitness, who is called to prove the 
party's adniissions of the contents of a deed, to state also. upon 
further examination, that  he, upon his own knowledge and re- 
membrance, could state the contents, and that they were en- 
tirely different from those stated by the party, so as to show 
that the party by mistake understood the deed to operate more 
strongly against him than i n  fact it did. Would it not seem as 
strange a thing as can be, that  the better recollections of the 
witness, as  they may be, of the contents of the instrunient- 
which. perhaps, he attested-should not be admissible, while his 
recollections of the party's declared and mistaken recollections 
as to the contents should be sufficient to establish then1 ? There 
is clearIy in each case the danger that  the court and jury may 
be misled; on ~vhich the rule of evidence rests which rejects 
inferior evidence, because better mag be had, and upon that 
ground requires the production of deeds as the best proof of 
their contents. I n  this country that view seems to have been 
generally taken of the question. In  Ti'elkind Cana l  L 'ompany 1;. 

F l a t l i a ~ c a y ,  8 Tend. ,  484, the rule is stated in very correct . 
terus,  as i t  seems to the Court, by 111.. J u s t i c e  S e i s o n ,  now 
of the Supreme Court of the United States. After citing (595) 
several cases, he laid it donm as a n  undeniable proposi- 
tion that the adn~iwions of a party are cimlpe[[en: evidence only 
in case? where parc>l evidmce is admissible to establish the same 
fact<, or. in other words, ~vhcrc tliere is not, in the judgment of 
the l'iw, higher and better eridence in exiiiencz. H e  said fur- 
ther. that i t  ~ rou ld  be a danyerous i r l n o ~ ~ ~ t i o n  upon the rules of 
e\-idence to give any greater effect to the admissions, unless in 
open court ;  and the tendency would be to dispense with the 
production of the most d c m n  documentary cridencc. K O  case 
to the co1l:ra.r. in rhi5 rountry has heen found; and it is i n  the 
experience of each member of the Court ~ h n r  in :his State the 
rulc 1 \ 1 1  the circnits has a l ~ r a ~  s heeil to rcqiiire the deed itself. 
Thc present iq tlw first iilstailcc in n-hic'h a question has been 
miwd on it. znd the Conrt feels bnmd t~ abidr: by the old rule. 

-15 to thc other point, that qecondary evidence of the contents 
of the deed ~ r - a s  adnliwible. hecause the deed. thouqh in exist- 
ence. n-as in another  stat^, the race of I l a ~ ~ i r l s o i t  1 % .  I\*orrr~eizf, 27 
S. C., 553, is  a direct authority the other way. 



I N  THE S U P R E M E  COURT. [ 33 

PEARSOX, J. I s  it competent to prove the adniissions of a 
party as to the contents of a w-iting, d h o u t  notice to produce 
it, or  accounting for not offering the writing itself? 

According to the English cases. such eridence is competent, 
upon the ground that rhe admiscions of a party against his own 
interest is pr imary  and not seconclary evidence. Slat ter ie  c. 
Pooley ,  6 31, and TT., 663; Regina  v. Tl'elclt, 2 Car. ;  6 1  E., ch. 
1, sec. 206. One of the points on the tr ial  a t  nisi p i u s  m s  the 
admissibility of declarations of the defendant as to his appoint- 
ment, which was in writinq. The case mas reserved for the con- 

sideration of the fifteen judges; and vhen  it n-as called 
(596) for argument, the prisoner's counsel abandoned the point 

as no t  debatable. "According to the case of S e w  Ha17 v. 
Holt, 2 31. and TV., 662, and Slat ter ie  v. P o o l e ! ~ ,  ib., 6 .3 .  I must 
concede that  admissions made by a party as to the contents of 
a n-ritten docun~ent are eridmce against him." See l3wt on 
the Principles of Evidence. 

After much reflection, according to my judgment, the "reason 
of the thing" is  against the admissibility of the cridence. I 
therefore concur in the opinion that  the eridence was not ad- 
missible. 

PER CI-RIAJI. Judgment affirmed. 

Ci ted:  XcCrac l~r i z  c. H c C r u r y ,  50 N .  C., 400; Just ice  1.. 

Lut l ler ,  94 X. C.. 798 ; Gillis v. R. R., 108 N. C., 448 ; - lvery v. 
S f e l i z r t ,  134 S. C., 292. 

SALLY A. TARKISTOS v. CHARLES LATI-IAJI. ADIIIXISTRATOR. 

Where a qrandfnther. ~ incc  the act of 7806. made :I ~mrol gift of a 
negro wornan ~ ~ : I T P  to hic grnnddnuchter, and plated the s l a ~ e  
in posse~sion of thc cranddnughter's father, nith n lmn she 
lived, as her property. and the nerrro nas  always alleced by the 
father to  belong to the granddaughter: Held, that the father. 
and, of course, rny  ])(T-OII clni~liiuq undcr him, n-erc eptopped to 
deny the granddauehtcr's tltle. 

,IPPE.LT~ from the Superior Court of Law of VASHIXGTOS, at 
Fall  Term. 1850, CaldweU, J., presiding. 

This was a n  action of trover, brought to recover a negro 
woman, a slave, by the name of Marina, and her two 

(597) children. 
The plaintiff proved that Marina was once the prop- 

erty of Zebulon Tarkinton, who made a par01 gift of her to 
his granddaughter, the plaintiff, n-hen she mas an infant and 
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quite small. At the time of the gift the slare m s  delivered 
to the plaintiff by the grandfather's taliilig the hand of Ma- 
rina and placing it in the hand of the plaintiff; and, there- 
upon, Joseph Tarkinton, the plaintiff's father, v i th  whom 
she IT-as liring. took possession of Marina for arid on behalf of 
his dau;hter, and continued that  possession.  repeated^\^ declar- 
ing that  31ariaa nTas not his property, but belonged to tlie plain- 
tiff. until shortly before his deaih, when he sold and delirered 
the slare to Thomas Xyers, the defendant'< inte\tate. The 
plaintiff n a s  about tv-enty-one J-ears of age a t  this trial, and m s  
proved to haye lived in her fat1le~'s family till hi? death in  1841. 

Zebulon Tarlrintoa, the grandfather, died in 1834, a few 
years after the gift. Shor i l~ -  after the death of Zebulon Tarbin- 
ton, and at the sale of his ~ e r s o n a l  estate, one --- Spruill, 
who conducted the sale and professed to he the administrator, 
inquired of Joseph TarBinton for Xar ina ,  and demanded her 
of him, that he might sell her as the property of said Zebulon. 
Joseph Tarkinton refused to deliver her or  permit her to be 
sold. declaring that  :he ~vaq the property of his daughter, and 
had been given to her by her grandfather, the said Zebulon. and 
referred to the ~~-itnescles n-ho n w e  present when it ~vaq done. 
One of the vitnesses appealed to ~ v a s  tlie said Thomas Xycrs. 
who thereupon stated that himself and another m-itness were 
called on to n4tness the g i f t ;  that  the said Zebulon did give and 
delirer Uar ina  to the plaintiff, for a nurse, and that Joseph 
Tarliinton then took possession for his daughter. Xar ina  was 
not present a t  this sale, but n-as then in  powmion of Joseph 
Tarkinton. and was at his house. 

It was further prored that  Joseph Tarkinton, ~ ~ h i l e  Xar ina  
Tvas in his possession, claimed her for the plaintiff, de- 
claring nt some times that she -rr-as his daughter's prop- (598) 
erty, at others that ?he m s  gii-en to his daughter by her 
grandfather in presence of t ~ o  nitncsses; and that X r e r s  had 
often expressed a ~vish  to purchase Xar ina ,  but said he could 
get no title, as she belonged to the plaintiff. 

Myers purchased Xar ina  of Joseph Tarliinton, jn 1841, 
shortly before ~vhieh  lie rc-n~nrkcd to a vitness: ('I Can nolv t ry  
and get a good title to Uar ina  from Joe  Tarkinton. for the 
other TI-itness to thc eift is dead. and I cannot be conlpelled to 
s m a r  against myelf." 

No n-ill of Zebulon Tarki~l ton  wn? offered in cridencc. and to 
show that the said --- Sprnill ~r-as administrator, the plain- 
tiff offered to p row that he took poqvssion and ~ l d  the goods 
and effects of said Zebulon, and acted as administrator in the 
settlement of his estate, and further, that at the sale referred to, 
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which \ \as conducted by him A S  administrator, the said Xyers  
~ P C R I I I P  p r c I ~ a s e r  of part of tlle property sold. This eridence 
n a s  objected to by the defendant, but the presiding judge, re- 
s en  1 1 1 ~  t h ~  question of its admissibility, permitted the proof to  
be liiadc. i t  rvas admitted that Xyers  had converted to his own 
use the slar c Xarina,  and also two children, born after his pur- 
chase from Joseph Tarkinton and before suit. 

I t  nab insisted for the defendant that  the plaintiff could not 
recorer, for that she acquired no title by the gift,  nor had she 
such an adverse possesqion against Joseph Tarkinton as 1%-ould 
tranifer io her the title to the said slare. 

The covrt charged the jury that, although the parol gift i n  
~ l l e  first inslance conwred no i i t k  to the plaintiff, yet if the 
posvwion of the slare in question Twre held by her, or  by her  
fatllcr for hcr, and. upon a demand being x a d e  by the said ad- 
niiniqfrator to cell said slave, her surrender mas refused, and  

t h ~ r e f c r e  she n-as held by the plaintiff, or  by her father 
(599)  for her. three adrersely to the title of said adminis- 

trator, the plaintiff ~ i ~ o u l d  b~ mtitled to recover. 
The jury returned a rerdict in faror  of the plaintiff. Rule 

for n ncw trial for misdirection to the jurv and because of the 
admiqsiou o f  improper widenee,. Rule discharged. judgment, 
and al~penl. 

,Ct)iith for l)laintiff. 
dJoorc for defendant 

(601) RUFFIN, C. J. The plaintiff could have entertained 
this action against her father upon her coming of age. 

He could not hare  set up  the grmdfather 's  title against her, 
because he did not receive the negro to hold for the om-ner, vho- 
ever that might be, but he received her expressly as hiq dnuqli- 
ter's, and engaged to hold her as the agent of the plaintiff and  
for  her. H e  could not, therefore, dispute her  ?iqht, but ~ w s  
estopped to deny it. Tha t  estoppel x u  imparted to Myers. as  
he bought and received the slave from the father, and thus be- 
came his p r i v  in estate; and it extends to the defendant. the 
administrator of Xyers. The  rerdict and judqment wcre, there- 
fore, elearly right on that ground; and as they rest upon the  
estoppel. arising out of the relation of bailor and bailee, o r  
principal and agent. between tlle plaintiff and her father, any  
particular demerits of Myers are not to be regarded, since the 
estoppel would affect any other purchaser from the father i n  
the same manner. 

PEE CURTAV. Judgment affirmed. 
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RICNAIR 2;. ;~IcI<AY. 

(602) 
DAXIEI, AI<~L!LIII, r. JOIIS JIcIihY, ~ D M I X I S ~ L ~ A T O P ~ ,  ETC. 

KO ;~ction at law can be maintained to collect the assets of a de- 
ceased nl:ru, escel)t by his ~~ersonal representative; but where 
A, clniluing a slave as a distributee of C ,  elnploys C to sell such 
4,rl-e. a ~ i d  C' i~~cordiugly sells the slure and recci\cs the price, 
he rewires it tor the use of A, and c:uiilot dispute the title of 
A, but is bound to account with him for the suni rewired. 

APPEAL from the Superior Court of Law of BLADEN, at Fall 
Term, 1850, Battle, J., presiding. 

This was an action of asszcrnpsit, in which the plaintiff de- 
clared for money had and received, and in the other money 
courts. Pleas, the general issue, statute of limitations. 

On the trial the evidence was that, some. time in 1848, the 
defendant's intestate sold a negro slave named Jack for $750, 
and received $400, part of the purchase money, and said that 
he was acting as the agent of the plaintiff. The negro Jack 
had belonged to one Dugald Blue, who died in August, 1828, 
leaving five children, with one of whom, named Annie, the 
plaintiff intermarried. 

The purchaser said he thought he had paid the balance of the 
purchase money for Jack to John F. Blue, who was one of 
Dugald Blue's children. Another witness testified that, in 1842 
or 1843, he believes in the latter year, he indorsed a note 
for the intestate to enable him to borrow some money (603) 
from the bank, the intestate saying he wanted i t  for the 
plaintiff, who was expected to come in f r o n  Tennessee, where 
he resided. 

The intestate said afterwards he had laid out the money in 
the purchase of goods. H e  died in the fall of 1844. And the 
defendant took out letters of administration on his estate, and 
in October, 1846, the plaintiff, by a re\qlarlp constituted nttor- 
ney, made a demand upon him for the money which his intes- 
tate had received as the plaintiff's agent for the sale of Jack. 
The defendant refused to pay the amount claimed, which was 
one-fifth of the whole purchase money, with interest; and the 
suit was commenced in 1848. There was no distinct evidence 
that any letters of administration had been takm out on the 
estate of Dugald Blue, deceased, and the defendant contended 
that, whcther t h e  was or not, the plaintiff could not recorcr, 
for if there had been no administration, no person could claim 
the slare Jack, or his proceeds, except as administrator of the 
said Dugald Blue, and if there had been an administration the 
slave or his proceeds belonged to such administrator, or, if he 
were dead, to an administrator de bonis non. 
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The court instructed the jury that the principlcq of lavi con- 
tended for by the defendant were correct, and ~ o u l d  determine 
this case in his favor, if the length of time and other circum- 
stances vould not enable them to make such presumptions as 
mould support the plaintiff's titlc; that  if they found that the 
defendant's intestate had possession of the slave, on the day of 
sale, eighteen gears after the death of Dugald Blue, or the plnin- 
tiff's agent had sold hini as wch  and subsequently acknon-ledged 
that he held the proceeds of such slave for the plaintiff as his 
agent, they n-ere at liberty to make nnp and every presumption. 

as against the defendant's intestate, to support his right 
(604) to recover. The jury under this instruction returned a 

rerdict for the plaintiff, and the defendant, after an 
ineffectual motion for a new trial for  misdirection by the court. 
appealed to the Supreme Court. 

JIcDugald for  plaintiff. 
D. Reid and Banlcs for  defendant. 

XASH, J. T'Te see no such error in  the charce of the judge 
below as to authorize this Court to interfere with the judgment. 
The plaintiff is entitled to retain his verdict. I t  is not denied 
that  John  NcReethan, the intestate of the defendant, as the 
agent of the plaintiff, sold, i n  1835, a negro nian slave. and 
recei~yed the purchase money, which he converted to his own 
use. The nioney so received b,v the intestate mas received by 
him to the use of the plaintiff. On the part of the defendant, 
however, i t  v a s  insisted that the slave so sold by- the intestate 
had belonqed to one Dugald Blue, ~ h o  died in t~z ta t e  in the year 
1520, and that  no action could bc brouqht to recoT7er the pro- 
ceeds of the sale, except by his administrator. The principle 
contended for  is correct. S o  action a t  law can be maintained, 
to collect the assets of a deceased man, but by his personal rep- 
resentati~e.  This i s  not a case. h o ~ i ~ v c r ,  for its application. 
The action is not brought to collect i n  the assets of Duqald Blue; 
but the plaintiff seeks to recover the money in contest, upon a 
per.sona1 contract n-ith the intestate, John XcKeethan. I f  an  
actloll had been brought bp the Thintiff aqainqt the intmtate 
to recol-er the necro before the sale, or the l~roceeds of the sale, 
the intestate could not have been heard to denr the +itle of the 
plaintiff i n  either case ; so neither can the d~fendan t ,  who stands 
in his place. See Drr?zzoood;c. v .  Carrington, 4 5. C.,  355; 
Means 1.. Ilognn, 37 N. C., 525; Love I>.  Edmonds, 23 N. C.. 
152; S t o w  Agency, see. 217. 

PER  CURIA^ Judgment affirmed. 

Cited: Dnvidson v. Potts, 42 IT. C.. 274; Webster v. Laws. 
89 hr. C., 228. 410 
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(605) 
THEOE'HILGS hl. BELL v. WILLlAM I3. TOOLET. 

A court-martial is a court of special and limited jurisdiction. It 
must be organized agreeably to law, and this iuust be sl~o\rn 
distinctly by every one who seclis to ellforce its sente~iccs or 
justify action under its prccrl)ts. Therefore. where a coinl?:uly 
court-martial, as is reclulred by our law, must be coiuyoscd of 
at least tn.o colnmissioiled otticers, and it did not nppcar in this 
case that inore than one coiumissioiied otticer sat ill the court, 
nu pxecution issued by a tribunal so constituted is mid and does 
not justify an officer in acting under it. 

APPEAL from the Superior Court of Law of HYDE, at Fall 
Term, 1850, Ellis, J., presiding. 

Rodman for plaintiff. 
Shaw for defendants. 

NASH, J. The action is in trover, to recover the value of a 
horse belonging to the plaintiff, and alleged to have been con- 
verted by the defendant. The defendant, who was a duly quali- 
fied officer of Hyde County, justified under process issued by a 
military court-martial. To sustain his defense, he produced a 
paper-writing, purporting to be a judgment rendered by a conl- 
pany court-martial, composed of Willianl Fisher as acting cap- 
tain, Major O'Neal as acting lieutenant, and the ensign of the 
company, against the plaintiff, for the amount of a fine im- 
posed on him for not attending the preceding muster of the com- 
pany, of which he was a member; a paper-writing, purporting 
to be an execution signed by William Fisher, as captain, 
to collect from the plaintiff the amount of the judgment, (606) 
was also offered in evidence by him, and, after ohjprtion, 
admitted by thc court. By color of this paper the horsc in ques- 
tion was levied on and sold by the defendant. He  also intro- 
duced a paper, under seal of the State, purporting to be a com- 
mission to Fisher as captain of the company, and hearing date 
before the sitting of the court-martial at which the judgment 
was given, but no commission to either of the other officers who 
sat on the court-martial was offered. I t  was proved by the 
commandinq officer of the regiment that he had administered 
the oaths of office to Fisher and O'Ncal. The reception of this 
testimony was opposed by the plaintiff, but admitted. The 
plaintiff objected to the reception in evidence of the alleged 
judgment and execution: First, because it did not appear that 
the officers comprising the court-martial were commissioned offi- 
cers and authorized to hold a court-martial. Secondly, because 
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it did not appear that the said officers had h e n  duly qualified 
by takivg and cubscribing the oaths required b r  the act of the 
General ,lssenibly. Rex-. St., ch. 7 3 ,  sec. 31. T h i ~ d l y ,  because 
the judgment ?$a; roid, the plaintiff never having had any no- 
tice of the procredings against him. To sustain his objection, 
he offered to prove that the commissinn to Ti l l iam Fisher, 
offered in evidence, had been issued in blank and filled up TI-ith 
the name of Xrilliam Fisher by the commanding officer of h he 
regiment to ~vhicli tlic company belonged, after the conversion 
by the defendant; and that Fisher m s  not duly elected by the 
company. The court 01 crruled the objection to the commission. 

The jury were instructed that if the defendant, at the time 
he took the horse, had in his hands an execution, upon its face 

regular, and issued b?j a  court-mart ial  haring jurisdic- 
( 6 0 7 )  tion of the subject-matter. he ~ i~ould  be justified; that, 

in this case, the mecl i t ion appeared upon its face to be 
iegular, and would justify the officer, if they should be of opin- 
ion ;hat the officers of the court-martial were elected by a ma- 
joriry of the coinpang. and, at the time they rendered the judg- 
ment. the a c f i n g  officers of the company. 

We do not concur in the above opinion. The error of his 
Honor consisted in considering the paper, purporting to be an  
execution, to be a valid one. The objection is that it is not an 
execution, and therefore could confer upon the defendant no 
authority whatever. 

The first and second objections of the plaintiff to the justifi- 
cation relied on by the defendant are to the organization of the 
court. They raise the question, Had  the individuals, assuming 
to act as a court-martial, any legal right to perform the duties 
of such a tribunal? I f  they had, then his Honor was correct 
as to the effect of the exec~ztion in  protecting the offcer. If 
not, there was no legal tribunal. and the whole proceedings were 
coram n o n  judice, and entirely void. A court-martial is a court 
of a special and limited jurisdiction, called into existence for a 
special and limited purpose. I t  exists only temporarily, and 
when the business for which it is called is transacted, it ceases 
to exist. Such a court must be organized agreeably to the law, 
and this must be shonn distinctly by erery one who seeks to 
enforce its sentences or to justify action under its precepts- 
the law will intend nothing in its favor. B r o o k s  v. A d a i m .  11 
Pick., 441; Xllills v. M a r t i n ,  10 John., 7 ;  Wise v.  T V i t h ~ r s ,  3 
Cranche, 331. I n  the latter case Chief Just ice JInrskal l  de- 
clares that "the decision of such a tribunal, in a case clearly 
not within its jurisdiction, cannot protect the officer who ese- 
cutes it." Much more must i t  fail of such an effect vhere 
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from a defect in its organization i t  fails to be a court. 
The court-martial in this case was ordered under the (608) 
provisions of the act of 1536. Rer. St., ch. 73. By 
section 1 6  "the captain or commanding officer of a company 
shall muster his men at least t~vice in the year." and it is made 
the duty of every private to attend the musters, under a speci- 
fied penalty. Section 17 authorizes "the c o m m i s s i o w d  officers 
of the company or any two of them to meet in conrt-martial, 
and proceed to try and determine on all cases that shall be 
brought before them," etc. This requisition Tvas not obserred 
in constituting the court-martial in this case. It is stated in 
the bill of exceptions that Fisher was the actinq captain of the 
company, and O'Neal the acting lieutenani, and that the court- 
martial Tms conlposed of them and the ensign of thc company. 
Admit that the commission to Fisher was legal, it is not pre- 
tended that either O'Seal or the ensign eyer had been commis- 
sioned, and it is explicitly stated that no comnlission for either 
of them mas produced on the trial. This section of the act 
requires that a company court-martial shall be held by the t o m -  
miss ioned officers of the company, or any tn70 of tlieni. To 
constitute, therefore, a legal company court-martial, there must 
be at least tvro commissioned officers. Here, g i ~ ~ i u g  the defend- 
ant d l  that he could ask. there rras but one. 

R i s  Honor erred in :.ejecting the evidence offered bx- the 
plaintiff to shorn that the comnlission to Fisher v n s  isqued in 
blank and filled up after the conrersion. The e r i d ~ n w  rejected 
is to be regarded pro lzac c i ce  as true. T'l'ithout inquiring into 
the objection that the commission issued in blank. iiere it m s  
shown that the blanks were not filled until aftcr the conversion, 
and proves conclusivclp that the court was not orqnnized accord- 
ing to Ian-. 

There is  nothing in the third obiection of the 131aintiff. KO 
personal notice t; the plaintiff of 'the time of t h ~  trial 
~ s s ,  under the act of 1836, necessary. Section 32 pro- (609) 
vides that the calling of the names of the delinq~wnts 
or absentees by the captoin or commanding officer. and the proc- 
lamation made for their attendance at the s~~cceedinrr court- 
martial, shall be sufficient notice. This provisicn is a strong 
reason for holding courts-martial in their or~xnization to a 
strict compliance nrith the lam. 

For the errors pointed out in the opinion of his nonor,  
PER PI-RIAJI. Judgment reversed. and ven i re  dc n o w .  
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WALDO . 4 S D  SHERROD T. ROEICItT BELCHER. 

Kl lcre  a lwrson had in store . 1 . 7 ( 0  1)ueliels of corn, aiitl sold 2.800 
bushels of i t  to A. h u t  the  2.500 bushels n-ere ncrer  separated 
from the  3.100 bushels, aiid thr3 n-hole was  af terwards  destroyed 
11y fire: IlcTtl, t h a t  t he  1~rol)crty in the  2.800 bnsliels had  not 
passed to  A, a s  thcrc liar1 bec.11 no i lel iverr;  nud therrfure h 
\\-:IS not b n ~ m d  to l ~ o y  the  s t i l ~ u l ; l t ~ l  ~ ~ r i c c .  And this result fol- 
lows. n,h:ltrwr i l i : ~ . ~  hnve berw the  i~lteiition of t he  p r r i e s  :is 
to t he  property  a as sing l ) r t ~ s ~ n t l ~ - ,  011 t he  contract being mnde. 

APPEAL from the Superior Court of Law of PITT, at  Fall  
Term, 1849, Bai ley ,  J., p~esiding.  

(610) B. F. X o o r e  and Biggs for plaintiffs. 
Rodman for defendant. 

PEARSOK, J. Ferguson & Milhado, of Sorfolk,  had in  store 
for the plaintiffs 3,134 bushels of corn. On 25 March, 1848, 
the plaintiffs sold to the defendant 2,822 bushels of the corn a t  
$2.60 per barrel, and i n  payment took the bill of the defendant 
(which r a s  never paid and was returned at the tr ial)  and gave 
the defendant an  order upon F e r p s o n  $ Hiihado for the corn, 
~vhich order mas returned by them to the defendant. On 2 
N a y ,  1848, the parties agreed that  the plaintiffs phould draw 
a bill on Ferguson 6. Nilhado for  $117.66, a t  ninety days, 
n~hich  the defendant should indorse; that  the corn mentioned 
in the order should be subject to the control of the defendant, 
and should be sold by him before or a t  the maturity of the bill, 
and the proceeds applied to the parlnent of the bill; and if the 
proceeds should be more or less than  the amount of the bill, i t  
mas to be a matter for  future adjustment. The bill m s  nccord- 
ingly dram1 and indorsed, and accepted by F e r p s o n  8: Xil-  
hado, who paid it to the indorscr, by 11-hom it n7as discounted 
for the plaintiffs. and i t  mts finallr repaid to Ferguson 6- Xil-  
hado by the plaintiffs. The  whole of the 3,134 bushels of corn 
remained credited to the plaintiff. on the books of F e r n ~ v m  6: 
Nilhado. until June,  1S%, ~ v h e n  it was destroyed b r  fire. The  
2.82211. bushels z c r w  nercr  s ~ p n ~ n f e c l  f ~ o m  the  b u ( h  o f  5,131 
bzrsheb. 

The action Tvas crsszlrt-iprit for the price of 2,S221$ bushels of 
corn a t  $2.60 per barrel, maliinc $1,467.15. The court charged 
that  if the plaintiffs, on 25 X n r c h ,  deliyered to the defendnnt. 
and he accepted the order for the corn, the property pasged. and 
the wbsequent loss b~ fire fell on the defendnnt. And if the 
property did not pass by the transaction of 25 Ifarch,  i t  did 
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pass by the agreement of 2 Xay ,  if the evidence was believed. 
The defendant excepts to the charge; and n e  think 

there is  error. 
To entitle the plaintiff's to recover, the property of the 

(611) 

corn must have passed to the defendant, so as to make i t  his 
corn when i t  m s  burnt. TTe think the property did not pass, 
either by what was done on 25 Xnrch or on 2 X a p ,  because the 
corn was not in a condition to be delireled. The 2,82215 
bushels were not separated from the bulk. It could not, there 
fore, be identified-it 77-as not specific. The defendant could 
not tell what corn was his. 

T e  are relieved from the necessity of discussing this clues- 
tion, because i t  is settled by several cases directly in point. 
Whi t e  v. Willcs, 5 Taunton, 176. The  agreement was for 
tmcnty tons of oil in the vendor's cibterns, and, in point of fact, 
the cistern contained much more than tnentp  tons. Held a t  
nisi pi u s  tha t  no property passed, because the contract did not 
attach on any particular portion of the oil. The Common Pleas 
approved of the decision. One of the judges says, "Suppose a 
part  of the oil had leaked out, can any one saTT whose oil i t  
mas?" So, in Busl~ 1;. Dayis,  2 31. and S., 397. The  agree- 
ment was for ten tons of flax a t  "Davis' ~vha r f ,  by rrov- Xaria." 
The vendors had more than tcn tons a t  "Daris' wharf by rrom 
IIaria." The Icing's Bench decided thxt no property passed, 
although an  order was given for ten tons and was accepted b- 
the wharfinger. L e  Ulanc ,  J.. says "it was to be ascertained 
mhat goods the vendee was to have." Something Tvas to be 
done to mcertain the ixdivic7zinli~y. Blackburn on Sales. 121. 
56 L., lib. 63. and the cases there cited: Austin v. Prnrcrt 1 
Taunton, 64-1. 

I t  was insiqted that. in this case, no luensuring v-nc, ncccssarp 
or intended to be made, and there Tvas no rmson vhr. the de- 
fendant should dtsirc his corn to be srlwrntrd from the hulk 
until he mad. qalc of it. and that  tlie partie- intended 
bv what was done to deliver the corn-to pass thc prop- (612) 
ertv :rq an executed contract; arid so Jras dist inq~ishcd 
from Dcvrrnc v .  Fenncll, 24 N. C., 36. 

It is trnc, x711cn the propertv is specific and is in a condition 
to he idcntified and delirered. 2nd the intention is provcn to 
be that  the property shall p ~ e s e n f l i l  p u s ,  i t  does paw, althouqh 
somethinp rcn~ains  to be clone. as to put  h o ~ s  upon a m x o n  
which n as sold and delirered ( A l l ~ ~ m  1 ) .  D w i s ,  24 N. C., 121, 
or to meawre,  or to IT-eigh. so as to ascertain the precise amount. 
For  instance. if T sell a11 the corn in a certain crib a t  $2.60 per 
barrel, and i t  is the intention that  the corn shall presently pass 
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to the purchaser and become his proper+, i t  does pass, although 
i t  is necessary afterwards to have the corn measwed to ascer- 
tain the amount and fix on the sum to be paid; becalm, sup- 
posing the thing to be in a condition to be delivered, the fact 
that something remains to be done to ascertain the quantity and 
6x the amount to be paid only raises a presumption that it Tvas 
not the intention of the parties that the property should pass 
until the weighing or measuring was done. D e c a m  1 % .  E ' ~ n n e l 1 ,  
24 N. C., 36. But this presumption may be rebutted, and the 
property does pass, if the jury are satisfied that such TTas the 
intention. Allnzan v. Davis, 24 N. C., 12. 

But i t  must be borne in mind that this is only true in regard 
to such things as are in a coizdil ion to be  de l ivered .  I f  the corn 
is in bulk, so that there is no telling v h a t  corn in particular Tas 
sold, there the property does not pass, although it TI-as the inten- 
tion of the parties to consider it as delivered and that the prop- 
ert- should pass. The intention may rebut a presumption, but 
i t  is impossible by an intention to change an inJpf i i z i to  into a 
de f in i t e  thing. I f  I sell one hundred bushels of corn in mp 
crib, vhich contains a thousand, although the purchaser pa;ys 
me the money, and i t  is the intention that the property illerein 

shall presently pass to him, yet it does not pass, becaure 
(613) i t  is pliysically imposs ib le .  It cannot be told n-hat corn 

is his until i t  is separated. The purchaser could not 
bring detinue, because he cannot describe thc specific thing; 
a r d  if any of the corn in the crib be stolen or dariiaqed before 
the one hundred bushels are delivered, can it be told i hose corn 
i t  was? Or, rather, mould not the purchaser h r - e  t h ~  right 
to call for one hundred bushels of sound corn, the loss or  dqm- 
age to the contrary notvithstanding? The vendor should hare 
required the ~ e n d e e  to assume the risk when the corn Tvas put 
at  his disposal. 

PER CURIAX. Jud,ment rererced. and ~ r l ~ i w  d e  "io7v1. 

C i ted:  I~i77~1rcl  7 ' .  Per7 i17~.  44 N .  C., 2:; : I J l o r q ~ u  I , .  Pey- 
Z , ' , t i .  1 6  K. C., 1 7 2 ;  Loiiq T. S p ~ u i l l ,  52 S. C.. 9 9 :  Rlnl;el~j T .  

Prr/liiX,. 67 N. C.. 4 2 ;  r7i imunddo?1 1%. F o r / ,  7 5  N. C .  407; 
1 u a f i ~ i  7'. Drrwso~i .  i l l . .  5%; L U ) ' ~ ? C ~  CO. 7%. I T ; ~ Y I T  Il)5 3.. C , 

3 8 ;  H o l m a n  v. IVlzi tn7r~r,  119 N. C., 115. 
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ALEXANDER XCD. WILLIAMS KT sr.. v. JOSTIT'A BILYAR' ET AL.  

1. A bond given by a person arrested on a ca. s c ~  for his appearance 
at court is required by our law to be 111ndc payable to the plain- 
tiff in the execution; a bond otherwise p:lp:tble, for that reason 
alone, mill ])revent the court from enterinq :I summary jndqment. 

2. Where a persol1 arrested on n CCL. S C ~ .  gives n bond payable to A. B., 
n-ho makes the affidavit for the en. sa. and styles himself the 
agei~t of C. U., the l~laiutiii', 110 action can: h e  innintailled on such 
bond in the name ot C'. L)., for he is uot the obligee. 

APPEAL from the Superior Court of Law of RLADEK, at Pall 
Term, 1850, Cattle, J., presiding. 

Alexander McD. Williams obtained a judgment against 
Joshua Bryan in Bladen County Court for $11.91 debr 
and $66.89 costs, and sued out a ca. sa. thereon, upon (614) 
which Bryan was arrested by the sheriff. The affidavit 
on which the t a .  sa. was issued was nlade by William H. White, 
who states therein that he is the agent of the plaintiff in that 
suit; and the sheriff took a bond from Bryan and t ~ o  others as 
his sureties for his appearance, in the sum of $155.60,-payable 
"to William H. TQhite, accnt for Alexander XcD. TVill~ams." 

The execution ond bond were returned to the next term. But 
Bryan did not appear, ond thereupon a motion wxs made against 

, the obligors in the bond. But lhc court refused it and ordered 
the bond to be delivered up, and thereupon White appealed. I n  
the Superior Court a motion ma3 again made on behalf of 
Alexander McD. Williams for judqnient on the bond, which 
was resisted on the part of both Bryan and his sureties. But 
the court was of opinion that, inasnnleh as Bryan did not ap- 
pear in the County Court, the suit mas undefended, and there- 
fore gave judqnient in faror of Alexander W D .  Williams for 
the penalty of the bond, to be discharged by t l ~  lmvn?cnt of tho 
debt and rorts. The defendants appealed. 

T ~ o y  for plaintiffc;. 
S t m n g r ,  HcDunnld and 3. Rrid for defendants. 

R r~mrs ,  C. J. The judgn~ent cannot be supported. The act 
of Aq~erlibly directs the bond to be made payable to the plaintiff 
in the execution, and for that reaqon, if no other, there could 
not be a summary jud~nlent on this bond. But if that mere 
otherwise. clearlv Williams cannot hare a judgment in his name 
on a bond pavable to White. though White be therein c;:ated to 
be his agent, for only an obligee can maintain an action on the 
obligation. It is true, the debtor cannot, after failing to ap- 
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p ~ a r ,  adduce any matter of fact Iry way of dcfeuyc. But  
(612)  that i; not material to the p s c n t  question, x-liic.11 is, 

xhether tlie pa r t r  n h c ~  mo.ies for the judqnient s l i o ~ s  a 
case 011 n-hich h~ is entitled to j ~ d ~ n i e n t  aqainst the defaulting 
debtor. The case may he likened to a default in an  action of 
debt, in nhich the declaration states a hold  to A, ~vi thoat  de- 
riving any title from -1 to the plaintiff; upon vhich,  certainly, 
i t  would be erroneous to  qire judgment against the defendant, 
though in  default. Here the creditor's own case-the bond, 
upon its face-shoned that TVillian~s could not h a l e  judgment 
on it i n  any form of proceediup, .ii-liether by action or motion. 
The default admit. the whole caee stated in the declaration in  
the onc case, or  in the bond in the other. But  it admits no more, 
and do?? not au/llorize a judgment on the bond in f a ro r  of any 
perqon bn+ the obligee. The judgment m s  illerefore erroneous, 
and muqt be rcrersed, and that of the County Court allov-ed to 
srand. The County Court ought 11~4, perhap., to have canceled 
the bond. Bnt if that  11-ere erroneous, it  did not concern the 
present appellant, as he had no interest in the bond, in a legal 
sense, arid had no right to appeal. 

PER CCRIAA~.  Judgmmt  re[ cmcd. 

Cited: R o b i m o l l  v. -UcDoz~ga ld ,  34 S. C., 137; Bar lc  1 . .  Dob- 
son ,  46 N .  C., 517; C o h o o n  v. illorton, 49 N. C., 258.  

2. The c l c c w o  ill sudi n c,nw cnnuot I I P  ini!~eaclicd in any othw case : 
neitller upon the gron~icl rluit :I :n;lrtli:!ll :vas not :llq!oii~tecl by tlie 
1!rolwr court, nor 'rlxit tlii,rt: wt1s not clue ;~dvertisrii~clli:it or corn- 
petmt eridelice of it, nor t l~a t  th? inwrest of the ii~fmit was 11ot 
pro~notccl 1)y the s ; l l~ .  nor t!l:lt, for :iny otllrr rwson, it n-ns uot 
:1 11royr case for o salt. nor that :he decrw did not find the 
f;rc.ls c-liich showed the stile to be beucficial, nor upon any 
similtir grounds. 

3. Where n decree is iui~dt,. (ill I ) ( ~ l l : i I P  of i~ifi~iits. for the sale of 
"thc Inlids of the decc~asrd tlr11lor lying in JIoore County," and 
a sale is made of s e ~ t m l  sl~ecificd l~nrcels of Iaiitl, the sale rati- 
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AIJITII fronl the Snperior Court of Law of lIol,r.r., at Fall  
Tcrin, 1530. BtrfJ7e. J., presiding. 

Thc premises descended from his father to the lessor (617) 
of the pl:tin:iff, v hile hc 1x71s an infant, and the defend- 
ant c1:iimed ihei~r under a deed to hi111 fro,u the clerk and xliaster 
of the Court of E q u i ~ p  f jr 3looi.e County. The nhole question 
wns on the ~ a l i d i t y  of the defendant's title. The deed was 
made in  1S33, :ind recites that a t  Augnst Term. 1531. the court 
by its dwice c~c~:ii~i~nndcd the clerk and nlaqier, after advertise- 
ment, to sell c.eri:h lands helonginq to the estate. of f3enjamin 
T. R i l l i a i n ~ ,  deceaqed, and that, by virtue of that decree, after 
due ad\ertiwi:ent according to the decree aforesaid, the clerk 
and niasier v t  up the follon~ing tracts of land for sale to the 
highest bjclder on 29 Norember, 1831, in said county, \Then 
Charles Chaln!~rs. John E Kelly and Daniel XcNeil  became 
the h i ~ h e s t  bidders for V i l l i a n ~  D. Har r in~ io l i ,  2t the price of 
$1.890. and that ilie said Hnrrington had lmid the same. I n  
con~iderntion of the p r ~ ~ ~ i i q ~ ~ ,  tllc deed thm1 n~ii-;mr:., to  ~nil'i-ey 
to Harring:on, the defendant. the premise., in fee, describing 
thein b~ mctcq a n d  bounds. I n  iupport of the dccd, eridc~ice 
-raq given on ihe part oC tlw defendant that  after 1825 nll the 
original pap? . ,  and records of the Court of Equity for Moore 
were burill bv arcic!ent, ilicludinq the proceedings on r h i c h  the 
recited dccrec o aq foundrd. And evideiicp n - ~ s  f i lr t l~er ~ i r e n  
b;v- n - i ~ n e i w  that in l % I  a petition T T ~ S  Sled in tlip court in the 
namc of the !c'swr of tllr phiillif7 b r  one Charles Chalixers, as 
hie quardian. ~ ~ l l i c h  c c t  forth in substance that  Renjamin n'. 
TTilliam.;, the father of iLc lc~wir,  had dicd scized and possessed 
of a l n r p  r e d  estafe and n1.o entitled to a large personal estate; 
that he dicd r q -  mncll indchtcd, and all the pe r~ona l  estate had 
been applied tov-nr.ds +he debts, and that  v r e r a l  large debts re- . 
ninir:ed nawt i~f ied .  among which 1%-as n large debt to one Blr. 
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Hn&ill, on ~7;l-hich iudgLi cnt had been obtaimd a d  the plnill- 
tiff5 vcre  about to sue out process to subjecr :he land. of 

(618) ~hc, cleceas~d dtbtoi. there;., : that if the lands s h o ~ ~ l d  be 
sqld for ca.h under e>-ecu'ion, the\- nould probably he 

.old at a great sacrifice, and  lint it  ~vould be for 111c inirrect of 
the infant heir. as nell  as beneficial to the credi"o1.3, thnt they 
ohould he 'old i n  3 reasonnbl- oredit under i h  decree of the 
Conr; of Equity:  and the nekiiion prayed tliat the court ~ o u l d  
declee a vile of a11 tile IanclS of the deceaccd dci)'or :~i:lg i n  
3lool.e Coimty, u11on such ie ln~q ar,d in such nlanller a .  t i  the 
coult ruight seem menL. Er idmce  .\-as f u r t h ~ r  ciren I n  x i t -  
nesseq that tes,inon';. TI ap offered 'o ille court, u p n  the p ~ri t ion,  
to shov the necesitx of :he col;.. snd that the c urt decreed the 
sale of the lands sei I'orth in tLe rr i i t ion ac. prayed lor. and 
ordored -he clerk and tnastcr to ma're the ~ e l e  a: anction on the 
premi+s, on cer ain tcrm? thnrein snecifled, after advertising 
/ >  ihe sa~l ie ;  bu; t11e ~7itnes.e~ <tared tho7 ~vw-e unable to recollect 
n-hcthcr the decree dcclared the far  2 nprn  r l ~ i c h  i t  Tvas made. 
E ~ i J e n c e  wal iu:.tici. qiren b~ the c l ~ k  and 111: ,'er lhat  h e  
c h l l ~  adwrtised t l ~ e  d- i n  n nevspawr  p r i n k l  in Favetterille 
accdrdinc to the ( i ( ~ - r ~ .  and procccded ' o  c-11 'he lands on the 
prenli-. -ivhen .?ohrl I3 T<ellv becal ~e the highest bidder for  
thc :-.pet in controi-er~y in i his w i t  and 11 p a  decl.1: d lhc pur- 
c11n~~r  and gare  bond, for tile purchnie .,;oncy:  hat he reported 
the .ales to the Court of Equity. and +:le court pa-.& an  order 
rat ifr ing them, and direct;ni: the c h k  and masLcr tn  conrep 'he 
lands to the purchasers upon the ;-a)-men* of ,he  vxch:rse 
n,oriep, and tlrnr aftecu:lids XeUv ]];lid the i~nrchnst none7  for 
+his tracl. and that under hi5 direction ?:id under 211 order 2150 
of i h c  courl. be, thc clerk and nm.tcr, thcr, made the dpcd to the 
&Sendan+. Tbc 11-itnc-s f w t h ~ r  ~ta ier l  that all the p r o ~ e e d i q s  
m r r  recorded. The comeel for  he plaintiff objected t~ thnt  
part cf the etidencc respectinq the adrertisement in the nems- 

paper, nikhont producing the paper. Rut the court orer- 
(61 9 )  n ~ l e d  the objectioa. 

On the part ~f the plaintiff it mas insisted that  Charles 
C h g l ~ e r s  11~2s not clulp appointed guardian of his lessor.; and 
in order to cstaS1i.h that. he q a ~ c  cridcrLce  hat his mother died 
soon aftrr  he u-as born. and aftcrvarclq hi.. father resided i n  
Moore C ~ n n t v  until h i4  death in 3828: and that  the leqsor of 
thc plaintifi lired n i t h  his father up to his deaih. and mas rhen 
selen Fears old; and i ~ m ~ e d i a t e l r  aftervards he .:as taken hy 
his n~aternal  erandfather to  reside with him at Chapel Hill,  
and +hat  before he had been in Orange Countv t v ~ l r e  month? 
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the said Charles ( ~ h o  n-as the maternal uncle of the lessor) 
was appointed hi5 guardian by the County Court of Orange. 

The  lai in tiff's counsel contended that the defendant had no 
title under the deed. on the following grounds: that Ghalmers 
was nor dnlp appointed ~uard ian ,  and therefore had no authr)r- 
it? to file the petition: that the Conrt of Equity had no  power 
to o d c r  the wle of land upon the facts and for the objects set 
forth in the petition; that the decree did not declare the i'ncts 
upon &ich it naq fom~ded; that the clerk and lliahler had no 
ai~thority to conreT7 to rhe purchnqer, and that his deed. there- 
fore, was inoperatire; that the defendznt vas  not the purchaser. 
and therefore the clerk and niaqter had no autlloritp to conrev 
to him, and the deed 1~21s in opera ti^ e :  that the pctition and de- 
cree eught to hnre desclibd particdarly the lands to be sold, 
and that they n-ere riot rilftjcientlp specified in that respect. But 
th.  cwirt held that ~icitller , f the grounds of objection \\-as SUE- 
cielir to inralidnte the defendant's title; and. under directions 
to tha t  effect the inry i o m d  for ihe &ferdant. and the plainfill" 
appealed. 

A\'i~a,rge, Ii'eiii and J i r v , 7 i  d z d l  for plaintiff. 
TF' i~zston.  ST.. I;Tauqhtm:. Kcl7,y and 13. 1T'. J l i l l e r  for de- 

fendant. 

RUFI'IN, C. J. Most of the objections are untenable (620) 
in themselves. But without considering them in detail, 
there are some general considerations which apply to them all 
and show that they cannot detract from the defendant's title. 
I t  is not necessary to go back further than our om statutes to 
find a general jurisdiction vested in the courts of equity of this 
State to dispose of the land, as well as the chattels, of infants, 
for their benefit. Those courts were constituted in 1782, with 
all the powers and authorities of the court of chancery. B p  
the act of 1762 the powers of the court of chanccrp, as to 
orphans7 estates, are expressly saved. Then thr act of 1827. 
after reciting that doubts had been entertained whether any 
court could direct a sale to be made by guardians of the real 
and personal estates of their infant wards, except in certain 
cases specified in two prerious acts, and that the best interests 
of infants sometimes demand that such sales should be made 
in cases to which those acts did not extend, enacts, by map of 
remedy therefor, that on the application of a guardian by bill 
or petition, setting forth facts which, if true, show that the 
interest of the infant would be materially promoted by the sale 
of any part of the infant's estate, real or personal, the Court 
of Equity shall cause the truth of the facts to be ascertained, 
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and may thereupon decree that a sale be made by such person, 
in such v a y  and on such ter~ns as the court in its wisdom shall 
adjudge. Then follow, in the next section, prorisions that the  
sale shall not be deemed valid until it shall be ratified by the 
court; and that the court shall desiynate the person to mnke the 
title to the purchaser, and that no conveyance sha1I be made 
until the court shall order it-n~ith a ~rovision also for invest- 
ing the proceeds of a sale. A jurisdiction orer any subject 
could not be more extensive than that of the Court of Equity, 
as confessed or recoqnized bv the statutes quoted. If it ne re  

before doubtful, the act of 1527 thus confers ul2on the 
(621) highest equitable tribunal known to our lam full pol-er 

to order the sale of the estate of infants, provided only 
that the court shall think i t  for the interest of the infant in any  
way whaterer, as to pay debts, for partition. or more con- 
venient management, or to produce greater profit, or any other 
purposes deemed beneficial by the court. I n  the exercis~ of 
that power the acts of the court are, therefore, not to be re- 
garded as those of a court not possessing a general jurisdiction 
over a subject, but only a special one to proceed on a particular 
subject for certain specified purposes in a particular nTay. The 
cases of Hnrris v. Richardson. 15 N. C., 279, and Lea,.!/ v. 
Fletcher, 23 N. C., 239, are contrasted examples of the differ- 
ence between such qeneral and special jurisdictions, touching 
the rery point now under consideration, namely. the p m e r s  of 
the Court of Equitr  and the County Court to authorize a guard- 
ian to sell his ward's personal property (over which those courts 
hare a general jurisdiction), and the special authority of the 
County Court to order a sale of the infant's land under the act 
of 1759. That distinction i5 further illustrated by the case of 
Jenni7,gs v. S t m f o r d ,  23 N .  C., 404, in which also the qeneral 
rule is recognized, that the judgment or decree of n conrt har- 
ing general jurisdiction orer a subject-matter, subsisting unre- 
versed, muqt be respected, and sustains all ~h ings  done under i t ,  
notwithstanding any irregularity in the course of the proceed- 
ings or error in the decision. Supposing, therefore, that there 
map have been irregularities or eTTen error in the Court of 
Equity, still the decree cannot be questioned in a court of law 
for such causes. I t  is not for another court to arraign the 
decree or the orders confirming the sale and for the conveyance 
to the defendant, upon such grounds, as that the guardian mas 
not appointed by the proper court, or that there n7as not due 
aclrertisement or competent evidence of it, or that the interest 

of the infant was not promoted b,v the sale of the land, 
(622)  or that for any other reason it was not a proper case 
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for a sale, or that the decree did not find the facts which 
showed the  sale to be beneficial; for all those matters were nec- 
essarily the subjects of consideration for the Court of Equity, 
and must have been passed on in the cause before the decree or 
order could hare been made. Having been judicially decided, 
it cannot be a ~ e r r e d  that they were not duly and rightly decided. 
I t  would be monstrous if thc title of a purchaser under the 
d e c r e e w h o  paid his money to the court, and got his deed from 
the court, as it were-could be impeached upon any such grounds. 
Therefore, all the objections must fail upon the principles nien- 
tioned, unless i t  be those which insist on intrinsic dcfects in the 
decree or orders, as not being in themselves sufficient to author- 
ize a sale of the premises in dispute and the conveyance to the 
defendant. 

The court cannot suppose that the petition and decree did not 
describe the land more particularly than "as the lands of the 
deceased debtor lying in Moore County," for no re~pcctable 
counsel would draw pleadings nor the court decree in such terms. 
I t  was probably thus stated by the witness because, after the 
destruction of the papers, they were unable to repeat the par- 
ticular words, or do more than give the substance. But if i t  
were otherwise, the decree, though less precise than usual, would 
not h so very vague as to be ineffectual when taken in connec- 
tion with the subsequent proceedings. I t  would then be as par- 
ticular as a fieri facias on a judgment against heirs, which runs 
against the lands descended from the debtor; and they are iden- 
tified.by the sale and sheriff's deed. Here any defect as to the 
certainty of the land is cured by the report of the master of the 
salcs of thc several parcels, and their ratification, and the order 
of the court to the master to convey this particular tract to 
the defendant. So i t  appears that there could not bc 
a mistake as to the identity of the land intended and (623) 
ordered to be sold and that actually sold. 

Cases mere cited a t  the bar in which the Court of Equity has 
refused to allow another person to be substituted for the pur- 
chaser reported; and it was thence inferred that the deed was 
not properly made to the defendant. Those cases seem to hare 
been all proper, and this Court agrees that, as a matter of whole- 
some practice, such a substitution ought not to be allowed before 
the nayment of the purchase money, nor, perhaps, without look- 
ing to the rights, even, of third persons as against the first pur- 
chaser, which is the whole extent of those cases. But althouqh 
under those circumstances i t  may be against the course of the 
Court of Equity to discharge one bidder and take another, get 
there is nothing in  those cases intimating the idea of a defect 
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of power to do so. I n  this instance it was done by the express 
leave of the court, after the payment of the whole price, and an 
order was made for a conveyance to the substitute ; and that is 
conclusive. 

It is competent to the Legislature to direct the mode of trans- 
ferring the legal title upon a judicial sale under a decree, as i t  
is on one under execution at  law. It was very meet that some 
mode should be provided, as the decree itself only constituted 
an equitable title, and conveyances could not commonly be got 
from the owners by reason of their disability. It is at present 
the province of the clerk and master virtute oficii. But at  the 
period of this transaction it was not. The act of 1827, how- 
ever, is express, that a conveyance shall be made to the pur- 
chaser when the court shall order it, and by the person who 
shall be designated by the court. I t  is certain, then, that the 
estate at law mas intended to be transferred by a deed, to be 
executed under the direction of the court ; and, in  this case, the 
deed was thus executed, and, consequently, it passed the title to 
the defendant. 

PER CURIA~I.  Judgment affirmed. 

Cited: Burshaw v. Taylor, 48 N.  C., 514; Carnpb~ll v. Baker, 
51 N.  C., 258; Sutton v. Schonwald, 86 N .  C., 201, 2, 4 ;  Eng- 
land v. Garner, 90 N.  C., 200, 1 ;  Hare v. Hollornan, 94 N.  O., 
22; Tate 2.. Mott, 96 N .  C., 22, 25; Brittain v. Ilfull, 99 N. C., 
492; T?jron v. Belcher, 102 N .  C., 114, 15; Millsaps v. F S ~ P S .  
137 N. C., 543. 

1. 111 this Stnte land is taxed nctordinr to its fep-simple value. and 
~vhot~rer  is oniier of the land for thct time bein? iq bound to pay 
the t n ~ :  as  if ail estate is limited to A for life or for ten years. 
reii~aintler to E nnd hiq heir.;. t h t  rnln:~tion is nssessrd without 
rrference to this dirision, ant1 pntli must pay the t a s  durinq the 
time that  he is the owner mltl enjoyc, the pf)sse%ioll and pernancg 
of the profits. 

L I t  iq oi1lel.n j c ~  in tllp case of I:~i~cllor.d :ti~d t~ l~ i t l l t ,  zrl te) .~ vent is 
r e s o - w d ,  for t11~ rent is in lieu of the lnnd, a r d  the landlord is 
i ~ z  prrttccnrrl of flre ftrofits of tlre Tatrtl: and if the tenant is com- 
~lelled to 1):ry the tas ,  he may recorer from t h ~  landlord or deduct 
the nuiom~t out of the rent. 

APPEAL from t.he Superior Court of Law of BEAUFORT, at a 
Special Term in January, 1850, Battle, J., presiding. 
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the town of MT:~shington, 22 feet pi1 TTatcr and 50 feet on X a r -  
ket street, for  the term of ten years, to begin on 1 January ,  
15-17, j t e e  of writ, i n  coas;deratiorl tha t  the said TJTatson ~ o u l d  
erect on said lot a building accordiiig to specifications, and 
deliver t he  said h i l d i n g  to the defendaut, her heirs or assigns, 
a t  the end of the term in good repair, natural  decxp alone es- 
ccpted; and  the said ITatson c o ~  enanted for hii~lself and 
his ass i ,ps  that, after the erection of the said building, (623) 
i t  should be at  all times insured at a v:lluation of not less 
than $2,000 against loss or  damage by fire, for the benefit of all 
persons having estates therein, m-ith a condition of re-entry in 
case the covenants ve re  not complied with. 

111 April,  1547, Tatsol1 ai;*igned his lease to rile plaintiff i11 

con-id( r:i tion of $d,O.i0, i'iatsoii binding l ~ i n i ~ e l f  to erect the 
building wccordilig to 11i\ covenant r i t h  the defendant. 

,Jftcrv-al(lz taxeq becmi~c parable by r i r tue  of an  assessment 
autho~ized an  ac?t of rile Ltgislaturc. pnssed at its session ill 
I S - 7 .  Tlicse taxes. :il~loulltiag to $13.20, r e r e  paid on a 
t h ~ a t  of di~:ie-<.  and unclrr 11roteyt by the plaintlfi. n h o  d ~ -  
n ~ a l ~ d c d  of tllt  d(4cl1tl:mt the a~~ lo l ln t  *O paid. m d ,  upon refusal, 
coli~niencod thiq suit by ~ ra r r an t .  

ITi5 11onor xlab of opinion tliai tllc plainiiff \ \ , I . ;  not entitled 
to rec.o\ t r .  Tn this 17 e C'OIICUI.. 

1i.y the I l c ~ i s r d  Statute., cl;. 102, scc. 1,  ii  is proridcd that :I 

tns of ,iix ~ n t r  on P L ' P I ; ~  1Ii1016r:d t lo l lc r r ,  f i i e ~ m f  ilinll be annu- 
all? levied and c o l l ~ t c d  fro111 a11 r e d  p r o y r r v ,  ~1711 the im- 
proreiiiai t 5 hrreou. 
By qcc ion 2 all rcal c m t r  lwld bv d ~ d ,  ?rani, or  lease. or 

by tiLlc, of d o ~ r w .  cul8tcs- 131. o i l l c~~ i i*c .  qhall bc subject to thi. 
1)" 1n(w1 of public I R S t a .  (3~(2(y) t  land of the  ITni7 eni ty .  h o : ~ ~ p  
scr :ipnrt for  clil inr  I\ or&l), ctc. 

I , ~ n d ,  t h w ,  i q  t:iwir nccordir~q f o its fce-cimplc va111e. slid 
n!ioo~ cr  iq onnol* of t l i ~  land for llic. t i u ~ c  hcing iq bomld to pay 
tlil + o x .  Tf tllcl c151:ltc is diridecl bv gjving a 13articular estate 
to  o ~ i , ~ .  <iii. ~clriri~ltl-1. 171 another-aq. ~f an cstatc ii: lirllited to 
A \  +'I,>. lit'< or for  tell w . i r ~ .  rc:il:liuclcr to E arlcl l ~ i ;  Ilcirs, tllc, 
T ~111, l t i  n i. n w w d  nithcut  reference to thi, diriqion, and 
cnc~li )bu.i 1.n- lhe t:ix: t l n r i n ~  rh t  time hc is tllc onner alld e11- 
joys -11c 11 )qvisiori : ~ n d  perlianc*y of thc ;>!qfitq. A2ccording to 
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J ~ I I  L i E D  1 ~ ~ 1 0 ~ 1 1 .  
-- - 

xo cou~isel for  plaintiff. 
I l o ? ~ ~ ~ e l l  and Eodi i~an for defendant. 

PEARSOX, J .  I n  September, 1646, the defendant leased to 
one TTatson a lot a t  the corner of' TJTater and Xnrket  streetq in 
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this gcmral l)roposition, the plaintiff, being the owner for the 
t i ~ w  being, and enjoying the possession and pernancy 

(626)  of the profits, is bound to pay the tax. 
The case of the landlord and tenant forms an excep- 

tion. 7clcrl1 e yent  i s  resc i z .cd;  for the rent is in lieu of the land, 
and ~ h c  landlord is in the perpunr i j  of the prof i t s  of  the land, 
the ]"ofit of the tcnant being the fruit of his own labor. Hence, 
in such cases the landlord is bound to pay the tax, and if the 
tenant be compe!led to pay, hc may recover from the landlord 
or niav deduct the an~ount out of the rent. But in the case un- 
der consideration no rent is reserwd. The defendant receives 
nothing in lieu of the land, and the entire profits are enjoyed 
by the plaintiff. He, then, does not come within the reason for 
making the case of ordinary tenaiits paying rent an exception 
to the geneid rule. 

1,ct u i  we how it operates. A racant lot, worth say $200, is 
leased for ten Scars without rent; a building, worth say $2,000, 
is  erected upon it. The lessee enjoys the entire use and profits 
of the lot in its iinprowd condition. The amount of the assess- 
ment, and, of course, the tax is increased ten times. I t  is right 
that the lessee, who has the wliole profit, should pay the tax; for, 
in fact, the lessor has parted with his entire estate for the ten 
y e y s  and stands as a rc~na inder - twn,  and not as a landlord re- 
eelring rent. 

It is said the lessor will be benefited by receiving the property 
in iis imnrored condition at the end of the term. That is true, 
and thenLhc d l  be bound to pay the tax; but, in the meantime, 
it is nlanifwtly unjust to require the lessor to pay tax forewhat 
I w  has nex cr enjoyed; and there is no nrode of apportioning the 
t : q  so as to s11ow x~ha t  ougllt to he paid for and on account of 
t h t ~  original ~ a l u e ,  and what for the additionaI d u e ;  and upon 
ihc rule, the plaintiff is bonnd io pay the tax. 

The English cases give no aid in dcc3idinq this question, be- 
rausc the land in that country is assessed upon the an- 

1627)  1111a1 rent, and, if it be not rented, upon such sum as it 
could reasonably be rented for;  and t l ~ e  statute provides 

1112: in rase tenants are compelled to pay the tax. thev sha1I 
hart the riqht to deduct it out of the rent. 38 Geo. 111. 

PER C ~ R I S V .  tTudgn~ent reversed. 
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2. So. i f  it does not  npl~ear that ilic oIlici)r line\\- of  tlict csistt'11c.c 
of the personal l?ropertg, lie is jnsfi1i:ll)le ill  le\-gill:. on the rr:il 
estate. 

 TEAL fro111 the Superior C'ourt 01 h n -  of GIIT,IOKU, a t  
Special Term in July.  18>0. l l i c i  , J.. lpresiding. 

This case Tras wbniitted to the court on the follo\\in:, f ac t< :  
On 4 ,lugust, I S G ,  ,laron IVendcr~hall, as esecn'or of I \ lovi  

&Iendcnhall, deceased. wed out foul* diffcrc.ni n arrmlts againat 
one Israel  Stanlg, ~rhic l i  nere  all returned bcforc :t ~ i~ag i s t r a t e .  
and judgment g rmtcd  on S September, ?S4\. c~l i io lmt i t l~  in a11 
to about the sum of $4.30. Esecntions lwre iisuccl on the 
same day, and leried on two tracts of laild. and the h i e ;  (6%) 
mere ,returned to November Term. 1848, of Guilford 
County Court. After the leries afcrcsnid. and lwfore X o ~ e u l -  
ber Terni, 1848, Ibrael Sranl~-,  the defendant. died. -11 Fcblu- 
ary  Terni, 1849, the heirs at l a v  of a i d  Stnnly nt3re made par- 
ties defendants. At February ter.111 tlic ?our; c rd (wd  the lands 
to be sold and ~ e i i t l i t i o ~ i i  ( 1 1  o7iuc to h~ iqsued. i1.1 111 n liicli ordcr 
the heirs of Israel Stanly ni>peuled TU tlie S u p e r i c ~ ~  Court. 

-1fter the cases aforesaid n e w  in tlir Superior C'ourt ,hro l l  
3fendenhall died. and nd i~~ i l~ i i l r a t ion  ( 7 1 7  l i o l i i s  i i ou  ( 11 the estate 
of Noses 3Cendeahall n n. granted to James Slvnn, rhe presc~rt 
plaintiff. 111 the S ~ y ~ e r i o r  Court 1 1 ~  plniiitiff n i o ~  x l  for n con- 
firmation of thc order of ~ h c  County Court, n l~ iz l l  n~otion n-ns 
opposed by the defoliclant;: 1 I k m u - ~  tlic jndzlnei~t. ve re  
roid, having been, as the defendant.: :dlcgecl, c.i~trred up niorc 
than thir ty (la-s after thp date of the warrant%. 2. Because tlic 
defendant had personal p1opcrty n hich ought to liax c hwn 
leried on, instead of the land. 3. Ikea11.e the le\ ie; m r e  fraud- 
ulent, and were interlined by the coriqtnhlc after tliev had Ireell 
returned to court. 

As to the first objection made by the defendants, the co1u.t 
mas of opinion that  the first lery. if made on 8 September, as it 
purported to be, was good. for  1n- excludina 4 August, the day 
of the lex-p, and excluding fire Sundays, Scpteniber 11-ould be 
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tlie 30th day. As to the second objection, it appeared in eri- 
dence that, at the date of the levy, Israel Stanly had personal 
property to the amount of $350 or more, but it was admitted 
by the defendant's counsel that he had not per5onal property to 
discharge rhe whole of the said judgrnents, and there was no 
exidence t,, prove that the constable mas requested by 

Stanlp to lery on the personal property, or that the con- 
(629)  qtable knew of the existence of the personal prcprrty. 

1 1  wae, also prored and admitted that Israel Stanly, on 
28 Septen~ber, 1848, conT eyed the whole of his personal property 
in trust to secure other creditors. 

As to the second objection, the court was of opinion that the 
constable was authorized to levy on the land, because the per- 
sonal property was not sufficient to discharge the four j u d g  
ments, and therefore the levies mere not void. 

As to the third objection, i t  appeared by inspection of the 
levies that the words, "goods and chattels," were interlined in 
each of the four levies, i n  a different colored ink. The clerk of 
the County Court mas examined; he stated that he could not 
say whether the levies mere now different from what they were 
when they were first returned to his office; that after the papers 
were first returned to his offire the constable once or twice (by 
the consent of the clerk) took the papers to counsel, and re- 
turned them again to the office. The defendants then proved 
by a witness that on the day Israel Stanlp was buried, he (the 
witness) informed the constable of his death. The constable 
remarked that he ought to have been there, and levied before 
his death. The court, being of opinion that the defendants 
failed to prove that the levies mere interlined after they had 
been returned to court, and had also failed to prove that the 
leries were made after tlie death of Stanly, therefore ordered 
and adjudged that the order of sale made by the County Court 
be confirmed, and that a procedendo issue to the County Court; 
from which orders the defendauts prayed for and obtained an 
appcd to the Supreme Court. 

M o ~ e h e a d  and Miller for plaintiff. 
No counsel for defendants. 

(630) RASH, J. We haae examined the exceptions filed 
against the opinion of the judge who tried the cause, 

and concur with him in his jud-qnent. The first objection is 
founded, we presume, upon section 7 of the act of 1336. It 
directs that "all ~varrants issued by a justice of the peace shall 
be made returnable on or before thirty days from the date 
thcreof, Sundays excepted, and not after," etc. The warrant in 
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this case literally complies with the act. I t  is directed "to any 
lawful officer to execute and return within thirty days, Sun- 
days excepted." The exception is that the jud,ment is  void 
because i t  was rendered or entered up more than thir ty  days 
after the date of the warrant. Looking to the substance, and 
not simply to the language, and the objection is  that t h e  war- 
rant was returned after the expiration of the time designated 
in  the act, and the judgment was then rendered. The warrant 
was dated on 4 August, 1848, which was Friday, and the judg- 
ment obtained on S September. Supposing that a judgment 
obtained before a magistrate, on a warrant returned after the 
thirty days, as stated in the act, be void, the question does not 
arise here; because, by allowing the four Sundays i n  August 
and the one in September, the warrant was returned on the 
30th day. 

The second objection is  that the defendant in the execution 
had personal property which ought to have been levied on, and 
not the land. The case shows that, a t  the time the judgment 
i n  this case was obtained, three others were given against the 
present defendant in  favor of this plaintiff, amounting in the 
whole to $150. Executions were issued upon all of them, a t  
the same time, and all placed in  the hands of the same officer; 
and all of them were levied at the same time. The defendant 
in  the executions had personal property, but not to an amount 
sufficient to satisfy them. The personal property was not shown 
to the officer, nor did he know of its existence. The ~ c t  
of 1836, Rev. St., ch. 62, see. 16, expressly recoguizes (631) 
the personal property of a dehtor as the primary fund 
for the satisfaction of a justice's execution; nor is the ofiicer 
a t  liberty to levy i t  on the land, but when no gcods and chattels 
are to be found, or not a sufficiency to discharge it. This pro- 
vision is  for the benefit of the debtor, and when an officer is 
about to make a levy, if the debtor has personal property and 
wishes to save his land, he must show it. I f  he does not, the 
officer commits no wrong bj- levying on the land in the first 
instance. The fact, however, disclosed by the caqe, that the 
officer did not know of the existence of the personal property, 
or, what is  the same thing, that there was no evidence to prove 
that he did know it, is decisive of this objection-he could not 
levy on that of whose existence he had no knowledge. More- 
over, no possible injury could arise to the defendant in the execu- 
tion or to his heirs, as the former had, before the return of the 
execution, conveyed away, by a deed of trust, all his personal 
property to secure debts of a greater amount than it was worth. 

The third exception is that the levy was fraudulent and inter- 
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lined after it came to court. The fraud consisted in the alleged 
fact that, after the levy had been returned to court, the officer 
had altered his return by interlining the words "for the want 
of goods and chattels." There is nothing in the case to show 
when those words were interlined, whether before or after the 
return of the levy. The constable is an officer whose official 
returns are made on oath; and as, before he makes his return, 
he may alter it in  any manner he pleases so as to present the 
truth, we are bound in common charity and justice to presume 
in  this case the alteration was made a t  the time when he could 

legally make it. 
(632) I n  what the fraud consists of which the defendant 

complains, beyond the interlineation, we are not posi- 
tively informed. We gather, however, from the close of the 
judge's opinion that it was in the alleged fact that the levy was 
made after and not before the death of Israel Stanly, the father 
of the defendants, and against whom the judgment was obtained. 
The case discloses no evidence showing that the levy was an& 
dated. 

We concur with his Honor in the view which he took of the 
case, and that there is no error in  the proceedings in the County 
Court. The judgrnent is afirmed, and a procedendo will issue 
to the County Court of Guilford. 

PER CURIAM. Judgment accordingly. 

Pited: Stancill v. Bmnch, 6 1  N .  C., 308. 

SO~~.-Tllere were thrce other cases. a t  this tern~. between the same 
parties, in which the same j~rdgnlent n.as rendered. 

1. Altlioupli it be 11ot error to refrain from giving instructions, uu- 
less they be ashed for. yet the judge, nhen he does give instruc- 
tions, either of his ow11 niotion or :rt the party's, should give 
thrm in such a wny that they I)c uot in  themselves erroneous, or 
so framed as to iiiislvnd the jury. 

2.  In order to satisfy that part of the Inrv which requires the at- 
t~station of ~nl~scribing witnesses to a will to be in the presence 
of the t~stator, if is sufficient if the attestation be in the same 
room in nhich lic is. provided if be not done in a clandestine, 
fraudulent way. wl~ich would not he in the party's presence. 

3. Where two llrrsons a v e r  to make ~nntunl wills, i f  would seem 
that bad faith in t h ~  cne, either in not making his mill or in 
cancclinc it after i t  was niade, will not prevent the probate of 
the will of the other l iart~.  
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,\PPJ.~I, from the Superior Court of Law of RANUOLPII, a t  
Spring Term, 1850, Battle, J., lxesiding. 

'This is an  issue of devisimit  cel non,  upon a script (633) 
al1egc.d to be the last d l  and testament of Nar tha  T a r d ,  
dvceased. It h a r s  date 13 July ,  1823, and has tvio subscribing 
11 itncsses, TV. J. Fuller and W. Gates; and i t  gives to Nathaniel 
X'ard, one of the brothers of I la r thn ,  her half of LI, tract of land 
on which they lived, containing 670 acres, 8 slaws, a bed and 
furniture, and all her other property. She  died in 1834, and 
Snthaniel  Ward then obtained probate in common form. But  
in 18-1s some of the ncst of kin and heirs, who ivere infants a t  
the probate, obtained an  order for re-l~rohate, under which the 
presmt issue x7as made up. 

Eridence was given that Martha Ward  and her brother R a -  
thailiel (neither of n-hom had erer  bcen married) lired together 
for many y e x s  and worked their property in common; and 
that there 15-as some agreement between them that the longest 
lirer should hare  the nholc. ,It the date of the paper she Tvas 
about sixty years of age. Fuller. one of the subscribing wit- 
ncwes, deposed that 3Iartlla TTard had mentioned to him tha t  
.lip n-iahed him to do some business for  her, and that some time 
afterx~ards Sathanicl  came for him and said tha t  he  wanted 
him to go and do some b u ~ i n e v  for h im arid his sister Mar tha ;  
that he went to their house, and at the request of Sathanie l  he 
thcn TI-rote his 11-ill, g i ~ i n g  all his property to N a r t h a :  tha t  he 
thonght. but -,\-as not ccrtain, Nathaniel then requested him to 
keep his d l ;  that Xar tha  Ward  TT-as r e ry  sick and in bed, and 
that he then prepared a table near the head of the bed, in n~hich  
she T T ~ S  lyinq, and there v m t e  h ~ r  d l ;  that  Nathaniel was 
present \\-hen Martha made her \rill, and assisted in giving him 
thc names of her neqrow; that. after lie had f in ishd the w i t -  
ing, he read it orcr to her, and she TT-as raised up in  bed and 
~ i l c d  it, and thcn laid d o m ~  aqoin, and he and Gates sub- 
scribrd it,  a. nitncsscs. a t  the table at ~ h i c h  it had been >nit ten,  
nhich n a s  about t ~ o  or three fect from the bed; that  she 
c ~ n l d  v e  the table and the x ~ i t n c ~ ~ e s .  ~vhi le  thev were (631) 
q~~h-,crihinq. but ihat  he 17-as not certain, from the posi- 
I ion i n  ~rhiclz shr  as l r inq  and of hi., arm, vhile he subscribed. 
that .he could scJe the llaper a t  that t ime; and that  he tho~xght 
another paper might h a w  been substituted for that  she siqned 
n.ithout her lino~rinq i t ;  that Nath:inicl then left the house. and 
Xar tha  csclai~ncd. "Oh ! qiiters Rctsv and Pollv," and heran to 
x7eep; that  as h r  11-as leaving the l>lace, after doinq the business. 
he SRTY Kathaniel in the n r d ,  and he askcd him for his will and 
he ga'e it to him, and neTer s a v  it aftervards, though he had 
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several times looked over the valuable papers in Nathaniel's 
pocketbook; that he kept Martha Ward's will until her death, 
and that she had capacity to make a will. The other mitncss, 
Gates, deposed that he was present when Fuller wrote the script, 
and that it was written a t  a table within tmo or three feet of 
the head of the bed in which Martha Ward was lying, very 
sick; that she was raised up, and Fuller held her hand while 
she signed the paper, and that Fuller and he then si,gned as 
subscribing witnesses a t  the same table; that, while they did 
so, Martha could see them, but he was not certain that, from 
the position in which she lag, and of his arm, she coiild then 
see the paper, and he thought another might hare been substi- 
tuted without her knowing i t ;  and that, though w r y  sick. she 
had sufficient testamentarv canacitv. 

< I .  

Another vitncss deposed that, one or two years after Xartha's 
death, he saw, in 3atl.ianicl's possesqion, a paper purportinq 
to be a d l ,  n~i th  t ~ o  snbqcribing witnesses, one of ~1io11l mas 
the said Fuller and the other he codd not weollect, 2nd that 
Kathanicl took it up and spolie of his: sister 31nrtha, and wep?. 

The court inqtructcd the i u r ~ ?  that, as to thp formal ~sepu-  . 
tion of the rcript, it WTIS not necessarx- it should be prc~red that 

the party decensd actvallg saw the paper at the time it 
(635) mas subscribed b~ the ~ritnesses ; but it n7as necessnry she 

sliould be in such a situation that she could sce it if she 
~r ished;  and that if the jury beliered rlle could not sce it at that 
time, it mas not subrcribed in her prcscnce, ~rit l i in the meaning 
of the lav. And the court further ins:rructed the jurr thai if 
Nathaniel Ward induced his sister Nartlla to malie a d l  in 
his faror by rnakinq his in 1 1 ~ ~  favor, and intended at the tii:le 
to dcstrsy his as soon as he obtained hers. and he did dcstroy it 
in her iifetilile. it mould be s~ich a fraud in procnring the script 
as rcndered it a nulliiy. 

The jurv found against the scril)t altoqetlicr. The pro- 
pounder thcn n~ored for  a u w i w  r b  v w o .  b e ~ a i ~ s e  the script, 
arcordinq to the cridencr, nns qo qubscril~crl in thp presence of 
the narty as to ~r~alce it a good will to pass t h ~  real estate, and, 
at all crcnts, it n7ns snficienf to pass thi. personalty; and bc- 
cauqc thcrc v a s  no c+dcnce to hc left to the jury that t h ~ r e  xiTas 
any silch fraud as that snp7)osert in obtaining the script, and 
that. if thcrc m w ,  it ~ o i ~ l d  not inralidatc it as a mill. Thc 
court refuqed the motion, and qtated as a reason for doing so, in 
respect to the paper as a tc~tanient. that. thciwh the counsel for 
the propounder insisted in general terms before the jury that 
the script mai; properly executed, and read it throughout, yet 

332 



N. C.] DECEMBER TERN, 1850. 

he did not particularly call the attention of the court to the date, 
nor to the distinction bebeen  its execution as a will disposi~ig 
of realty and personalty. 

Xiller, X c K a e  and X e l l ~ j  for plaintiffs. 
IIauglifo71, J l e n r l e n l ~ t r l l  and IT'. H.  H u y i c o o d  for defendants. 

I~LFFIS, ('. J .  As the paper was executed before 1840, at- 
testarion was nor necessary T O  its ralidity as a will of persm- 
a l tx ;  and probably tlie presiding judge nould not h a l e  alloved 
a mistake of that kind-arising from a mere slip of his 
menlory or attention-to prejudice the party, and ~vould (636) 
hare  gianted a n e v  trial, but for the desire to have rhe 
litigation put into a way to be terminaied by har ing  the orher 
points decided. The Court t hinlrs, ho~rerer ,  rhat the propounder 
could not only ask for a neTy trial. but he is  entitled to a ce7~71.e 
cle noco for error in ~ h n t  part  of the instrucrions. The pro- 
pounding of the script, as &.posing of both kinds of property, 
and reading it thronph to the court and jury, and insisting in 
I he argnnlent that it  as 1x11 executed to all the purposes in- 
I o l ~ e d  in  the iqsue, it  nould seem, cufficiently presented the dis- 
I inc t im heiveeu the esemt ion of 11 ill< and :e~tn:lm~ts,  in 1833, 
to make it incun:bent on ille court to infornl the jurv of the dis- 
tinciion, if the j:tdge undertook to g i ~ e  any instructions at all 
on the  points of atteqtation and execution. A l t h : ~ u d ~  it be not 
error to refrain from g i ~  inp initruc:ions unlesb they bc asked, 
yet care muat be irtlctn. n hen the judge thiniis it p r o p r ,  of hi: 
on11 motion oi' a t  the l)art\-'s. to girc thein. that  they be 11,): in 
themselves erroneous, or so f r a ~ n e d  as to m i ~ l c a d  the jury. 
Such care ~m.: not t : t l i ~ ~ ~  here: for the i i l s t n ~ ~ t i o n  ~ ~ T - C I I ,  un- 
accoilipanied by an:- qndification or esplnna;ic 11, u iq -  ha7 e k f , .  
and proba5ly did l e rm,  the ju r r  under t h  impression that  
?tte.:rarion in tlw 1 rrqence of ihe pariIT Tras reclui",te to gire 
rnlidity lo  the paper for a n r  ;nupose. and mav h a l e  prevented 
it from being susini7:cd I.: n tes+ament. 

But. upon other l~oinrq. ihe Cowl zlw deel the directions 
erroneouq. considered in reference ti: the evidence on w h k h  they 
\wrc ci:-cn. IT i.: {run. the torn... . " i ~ l  the prevnce" and "nitliin 
T-icw," are con~idered ~ e l l e r n 1 1 ~  i>*nonrrIloU.:. becnnse the sicht of 
the twtator is the h t  i l l P n l l s  of p r e ~ w ~ t i n g  the fraud n i ~ l l i n  the 
p r o ~ i n c c  of the act. S,u+ :her nrp not 1,erfec;ly 00:  for a blind 
man may make a will. Besides, as the colurt here <aid. 
actual v i en~  is ne rm neceswrp, but i t  is sufficient if the (6:1?) 
party might see the ~ i t n e s s  attest, though i n  a different as 
ve l l  as i n  the same room. For,  if actual sight vere  requisite, 
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it  would vitiate a will, as was mentioned iri h%eel's I . .  f~ lnsscoc lc ,  
1 Salk., 685, if a man did but turn  his hack or look off, tllouqh 
literally present by bei~rg at the spot 11, here the thing mas done. 
But :.lien the witliesses attested in the same rcom in which the 
tebiator was lying in bed, it mas good, tl~ougli the curtains of 
the bed were closed; because it mas in his power to see them, 
a l ~ d  therefore it was coi~strued to be done in his presence. D n t y  
I ! .  i;tnith, 1 Salk., 395. I t  is not. therefore, the feasibility of 
obtaining another paper I\ hich x-ill aroid the attest ation, when 
all passw in the smue room, so that  the party has opportunity 
of watching for him or hers~,lf ;  for under those circumstances 
the attestation is  prirrcu faric good. It is true, it  is  not to be 
iaken to be conclusively good. The Chancellor in Longford v. 
Byrr,  1 P r .  Wms., 740, stated that  the bare subscribing by the 
vitnesses in the same room did not necessarily iiiiply it to be 
in t h ~  testator's presence; for i t  might bc in a corner of the 
room in a clandestine, fraudulent way, which would not be in 
the party's llresenee. Yet in that case it was held the attesta- 
tion by the witness in the same rooin, by the request of the 
party, could not bc fraudulent and was sufficient. Those eases 
seem to bc full authorities for holding that  thi.; attestation, 
being done openly and without any clandestine appearance 
about it, but in the same room with the testatrix and within 
two or three feet of her, when she had her seilres and nothing 
inten-erred hctwccn her and the witnwses, i s  good under the 
statute. I t  was done both literally and substantially in  her 
i)rrsence, which is the safeguard provided by the lam, and 111ust 
be enough, thong11 it may not exclude all j)ossible chance of 
i n ~ p ~ , i t i o a .  

The Court is not p r e ~ a r c d  to adopt the proposition respect- 
ing thcl supp~sed  fraud of the brotllcr in procuring this 

(638) mill and tlieii destroving his onn.  N o  case is found like 
it. There was no rnisrcl)resei~tatio~r of any matter of fact 

thcn pa'wd or suppowl  to be exi~f inc .  I f  it  be snpposed there 
nras n r l  aqr~cinent for liluiual d l . ; .  it is riot seen horn the y- 
lidicy of tlie siqtcr's will could be impeached upon the had fa i th  
of thc !?~.ol h c ~  in ccncelinq  hi^. I f  tlie agrefJlllcn; r a q  in n form 
f o  r f ~ d c r  i~ rlid, it; perforn,:lnce cnnld be enforccd specifically 
by :he sistrr had s h ~  surrirrd.  But she died first, and the de- 
stri~ction of thc brother's will becairl~ immaterial, becauw i t  
could ilnt !mr e olmatcxd if it had not been de~troyed. Tf thwe  
was I I O  d i d  mi t r ac t  bet  wen them, thcn each knew that  the 
intended bounty by will dcperrdcd upon the' 11lrn5nre of the 
o thw in rel-okiiig or no1 rerolting hi. or her will. So that ,  look- 
ing a t  it in any light, it is not seen liow the supposed conduct of 
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the brother could harp rendered tllc sister's d l  a nullity, sup- 
posing it to be in other respects valid;  a, the preserration of 
her d l  nould only myue t h l t  she mealit to carry o11t her en- 
gagement in good fai th at all erents, or that she had not changed 
her lilind a s  to the objrct of her bounty. But tliere ma!-, po~s i -  
hly, he Illore in it than r i h v  onc at tlie first blusll, and, as its 
decision is not wcessar7- to the deterniinatio~l of this cahe, the 
Court decline, thv decision of ii. For, suppo~iug the l a v  to be 
3s laid dom1 to tlic jury. there m s  not evidenw, as \IT conceirc, 
to the facts lirccvary to r a i v  the point. I t  n a s  but a remote 
inference fro111 thc el icl~licr. that the sister, then aged and sup- 
posed to h~ iu c f ~ ~ i t i z $ .  v a s  induced to make her will in con- 
sideration of one in her fa ior  by- the brother. But admit that  
slle niaT7 have bren, thcre i q  110 el idelice that the brother con- 
templated, a t  the t i i i~r ,  the. dcqtruction of his. nor that he did 
deqtroy it in her lifetinie. Hi ;  01:li~sion to produce it on the 
trial. fourtern XTears after hcr death (~vhich  rendered it nuea- 
tory hy the I a p h g  of thr  gifts). can authorize no inference 
against him. Of course, no reliance is placed on the 
teqtimony of tlie ~vitness n-ho speak. of ~ e c i n g  a a d  in (639) 
Xathaniel's powssion a w a r  or inore after Xartha's 
death;  hrcauv,  as q ta~ed,  hc doe< not speak of it as purporting 
to be the d l  of the brother or of the sistcr. nor n-hether he 
knew the handn-riting to tllc ~ignatures,  nor ~vhether thc paper 
m s  a copy or ori.riila1. Ind(,ed, that i; eviderict. 011 the other 
qide; nherea. this cjuc.tio11 depend.: upon the defect of proof, 
by the cawitors,  of the fixud. n-hich  the^ allrgr, and ~iiust 
establish. They oflcrrd 110 QT idcnce to it hut ihat  qf Fuller, and 
that is  entirely dcficicn~. IIP n.as under an iilil)re~cio~i. though 
not certain. that i rhe i~  Sa+li:niic~l cx~cntcd  his d l  hc aqkcd hi111 
to lieel) it-nhei her in the, prcvnce or v i t h  the l i l l o \ l l ~ d ~ t  of 
the 6-rcr. Iie doe< not intimate; and he said that ,  as hc n-as 
learing the honqe. Nathaniel got thr  d l  fro111 him, and he 
never saw it aftrrlrards, though lie had e~aminecl  thc raluahle 
papPr' i n  7 \ T 6 ~  t h ~ n i ~ l ' . :  p o ~ l w t l ~ n n l ;  It iu cinqi~!? r. if ? n x -  \11ri1 

understmldil~g existed as to mutual wills to be kept by the  it- 
new, a.; is supposed, that iuch an i ~ ~ ~ ~ t ~ c c l i a t e  ~iolntiol i  of it 
sllould not hare nmdc :I pcrinnnelit inll)rcwion on the nitness, 
and, indeed, that he liad I I O ~  conlmunicatcd it to the siyter. Bur, 
nrcrlookinq that. the oh-er~  ation is ohrious that the vitness 
does not state that S a t h n ~ ~ i e l  kept all his raluable papers in liis 
pocketbook, or that he l~rofessed to submit all of tliem to his ex- 
aniination, or. ey)wially, that such exa~ii i l~ation occnrred dur- 
ing Martha'.; life. ~vhich  iq thp esserltial poi~l t .  There is, in 
truth. nothinq relerant to this matter, but n vague inlpression 
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on the mind of the witne3s that  Nathaniel asked him to keep 
his will, and S U ~ S P ~ U P I I I ~ ~ ,  pn the same day, he took it into his 
own keel~ing; which affords c o  clue to an  exiqting intention to 
destroy it, or to its actual destruction then or at any time in his 
sister's lifetime. The case n-as, therefore, left to thc jury to 

draw an  inference of fraud against the party, without 
(640) any eridence that could in lam or reason suitain the iin- 

putation. 
PLR C'TRIAK Judgment reversed, and a venire de noco. 

Cited: S. v. Cardwell, 44 N.  C., 249; Pinner v. Pinner, ib., 
477; Shelfer v. Gooding, 47 AT. C., 1 9 1 ;  ,q. v.  Toblett ,  ib., 429; 
Cornelius 7;. COT?~PIZ'ZIS, 52 N.  C., 596 ; S.  7.. Llzistin, 79 N .  C., 
627;  B7i~ton v.  R. R., 82  S. C., ,509; Pierce v.  Jlspaugh, 83 
N.  C., 261; Burton c. R. I?., 84 X. C., 197;  8. v. Yic l~olson,  8 5  
S. C., ,549; Rranton 11. O ' B ~ y a n t ,  93 S.  C., 104;  Pollock v. 
TT'arwitl;, 104 N.  C., 642: Lee v. 1T7i1lia,~cs, 111 N. C., 205; Bur- 
ney 7.. Allen, 125 N. C.. 319, 19, 22 ;  J a v e t t  2.. Trunk Co., 144 
S. C.. 301; In re Eozrsling, 150 N.  C., 515. 

SOLOMON IIEATIICOCI< r. SETASOX PESSIKGTON. 

1. The degree of care to be taliell of n hired s l a ~ e  does not differ 
from that requircd as to other  thin:;^. 

2. It i c  erroneous to lenre tlie question of due care to the jury, since 
it is the prorincc and duty of the vourt to adrise them on that 
point. supposing them to be satisfied of certain facts. 

3. Ordinary care is that degree of it \vhic.h, in the same circumstances. 
n person of ordinary prudence \~oulcl of the lmticnlar 
thing, were it his o w ;  and it n ill  d i f f~r  much. actmdint: to the 
riature of the thiny, the pnrpose for n hich it n-as hired. and the 
particular circuinsta~lccs of risk under IT l k h  a loss occurred. 

4. If an owner hire out his slaw for a ~articillar purpose. it is to he 
uuderstood he is fit for it, anti, thercfox, he may be set to that 
service, and l r~p t  at it, in the n7ay that is usual. If there be 
risks in such scrvicr. it is to be  r resumed the omner must have 
foreseen them nnd pro\ided for them in the hire. 

APPEAL from the Superior Court of Lam of STANLY, at 
Sprine; Term, 1830, Settle, J., presidinp. 

The d e c l n ~ ~ t i o n  states that  the plainiiff hired to the defend- 
ant  a n rqw slave bet~veen the aqes of ten and twelve years. for  
the term of one pear from. etc.. with permission to ihe defend- 

ant to employ the slave in driving a horse attached to a 
(641) n-him a t  a certain gold mine belonging io  the defendant, 
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and that the defendant undertook and promised the plain- 
tiff to I R ~ C  o r d i n a ~ p  care of the said slave during rhe term;  
and that the defendant, not regarding his understanding afore- 
said, I\-holly neglecrcd and refiwed to take ordinary care of the 
said s l a ~ e ,  and by ~ne:rn;: of the neglieenc~ and i~iiproper con- 
duct of the defendant. r11e said slave. nhile in the en~idovment 

L " 
aforeqaid under the defendant, during the term and year afore- 
said. viz., on, etc., fell into the shaft cf the said gold inine, the 
sanie being 160 fret deep, and was killed and TT-holly lost to the 
plaintiff, to the dal~~apcs .  etc. Plea, not guilty. 

On the trial the ulaintiffs Pave evidence of the hiring. as 
stated in  the declarjtion, andvthat the negro Tws of the" age 
specified; that on a day in the month of January  the slave Tras 
put  to driving the horse to the whim of the defendant's gold 
mine, a t  about 9 o'clock in  the evening, with orders to continue 
the driving through the night until the next morning, under 
the directions of a young man, who was about nineteen years of 
age and was eniployed as lander, as he is called, a t  the mouth 
of the mine or shaft. That the whim was about 10 feet from 
the mouth of the shaft or pit, which was 160 feet deep, and at  
the surface 8 feet long and 4 feet wide. Thnt the negro boy 
did not have an o~ercoat ,  but mas allowed to m r i n  himself a t  
a fire. which ~ v a s  kept up about 214 feet froni the nzouth of the 
shaf*; that upon one occasion, when he xTent to warm, TI-hich 
n-as just before daylight in the morning, and nhen i t  m s  dark, 
the lander called to him and directed him to start his horse. 
and the boy, being drowsy, in attempting ro go to his horse fell 
into the pit and IT as killed. 

The defendant then offered evidence that lie employed a 
n q r o  h o ~  of his omn. and his son. v h o  n w e   bout the sanie 
age 11-ith the hired boy, in  the same service to x-hich the 
plaintiff's slare mas put ;  which n-as objected to on the ( B E ' )  
part of the plaintiff, but admitted by the court. 

His  Honor, therefore, charged the jury that the &fendant 
\ws  hound to ordinar7 care of the hired bov; thst  his having 
eniplored his o n n  qnn and slave in  the same n7a;v 71-ith thp plain- 
tiff's negro mas not a rule or standard bl- which they should 
nicawre the care the defendant ought t? h a w  takcn of the 
pllintiff's slave: bwauce, if he did not take clue care of his omi  
family and property. that v a s  no reason nhv  he should not he 
chargeable for ~ v a n t  of tnliing care of the d ~ v e  he had hired. 
The court then left it to the jury to say IT-hether t h ~  d-fendant 
had used ordinarj- care or not. There IT-as a T-erdict for thc 
defendant, and from the judgment the plaintiff appeRled. 
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Strange for plaintiff. 
Dargan for defendant. 

EUFFIN, C. J. The decree of care to be taken of a hired 
slave does not differ from that required as to other things; and 
it was correctly so held on the trial. Indeed, the declaration 
lays the defendant's undertaking to be for ordinary care of the 
slave, and that the loss arose from the want of due care. I t  
was, however, erroneous to leave the question of due care to the 
jury, since i t  is the province and duty of the court to advise 
them on that point, supposing them to be satisfied of certain 
facts. Biles 0. Holmes, ante, 16. Therefore the judgment 
would be reversed if the verdict did riot appear to be what i t  
ought to have been if the court had given the proper direction. 
For, supposing all the evidence to be true-and as to that there 
was no dispute-it did not establish, we think, a want of due 
care in the defendant. The jury therefore judged rightly, and 

their decision ought not to be disturbed. 
(643) Ordinary care is that degree of it which in the same 

circumstances a person of ordinary prudence would take , 

of the particular thing were it his own. I t  is manifest that 
it may differ very much according to the nature of the thing, 
the purpose for which i t  was hired, and the particular cir- 
cumstancrs of risk under which a loss occurred; a coach, for 
example, is not kept like a casket of jewels. So, a slave, being 
a moral and intelligent being, is usually as capable of self-pres- 
ervation as other persons. Hence, the same constant oversight 
and control are not requisite for his preservation as for that 
of a lifeless thing, or of an irrational animal. Again, if a n  
owner let his slave for a particular purpose, it is to be under- 
stood that he is fit for i t ;  and therefore he may be set to that 
senice and kept at it in the way that is usual. I f  hc hire him, 
for instance, as a mariner upon a sea voyage, it is implied that 
he is to do the duty of a sailor. The ship's master, therefore, 
does the owner no wrong and evinces no want of due care by 
sending him for a useful purpose to the masthead, though i t  
happen that from want of experience or a steady head, he fall 
and be hurt. I f ,  indeed, he were sent aloft in a tempest and 
forbidden to use the common means of security by lashing him- 
self to the mast or rigging, that would make a difference. Rut 
surely the omission to give the slave particular instnwtions to 
use thow ordinary means of preservation could not render the 
bailec liable, as for culpable neglect; since every one would 
confide in  his understanding and disposition to take care of 
himself, as a sufficient guaranty for his using the ordinary pre- 
cautions against the danger naturally incident to the service. 
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Moreover, the omler must have foresccn those risks and pro- 
vided for tlieni i n  the hire. These consideration< tend to the 
conclusion that the dcfcndant hcre ~ o u l d  not be liable if the loss 
had arisen from a cause naturallp coniiectcd v i t h  tbe employ- 
ment for which the slave was hired. Fo r  it seems cer- 
ta in  tha t  the nlaintiff knev, that  the whim a t  which his (644) 

\ / 

slave was to vork  nlust be mithin a few feet of the mouth 
of the shaft, and, from the depth of the shaft, that tlle opera- 
t iom of drawing off the na t e r  and raising thc ore must go on 
night and dax, and, of course, that  the nlouth of the shaft nrould 
not a t  any timc be closed. The  hazards of  orki king near the 
open shaft, and in the night as well as tlle day, 1i-i-e~~ the known 
hazards of the service. MThy did not the plaintiff warn the boy 
of his perils from those causes? Because he did not conceire 
there was the least necessity; and he ought not to complain that  
the defendant omitted directions which lie thought unnecessary 
from himself. Unless the defendant, then, exposed the boy a t  
an  uilreasonable time, 01- kcpt him at nork  for an unreasonable 
period, and the loss arose therefrom, he c:uirlot be deemed neg- 
ligent. I t  is stated that  the boy had no overcoat. But the 
state of the vieather is not given, nor is  it  stated that 11c n.as 
not otherwise sufficiently clad. Indeed, his condition ill that 
respect is not pretended to have been the cause of his death, or 
connected TI-it11 it, saying only that  he map have becn tliereby 
induced to go oftener to the fire, and i t  happened upon the final 
occasion when he ven t  there tha t  he fell into the qhnft. But 
admit that the boy mould not have met with the fate he did but 
for  going to the fire, or if the fire had been in a different situa- 
tion, yet it cannot be deenwd groqs rlegligence not to forbid the 
boy to go to the fire where i t  was, or  not to h a ~ ~ e  one in a dif- 
ferent situation. The  fire v a r  bc:~wen thc bor and the lander, 
vhose station is  at the mouth of tlir shaft :  and it is not stated 
that  such mas not its lisual position, or that  i t  was not a proper 
one. Apparently i t  m s  the most proper. I t  11-as there equnlly 
convenient to the lander and the drirer  of the horse, and, in 
fact. i t  was, by its light. a b ~ t t e ~  protwtion to the slal-e against 
accidentally stumblinc into thc shaft, a s  lie passed near its 
mouth at every round oil vhich  11c fo l lo~wd the horse, 
than if it  had been in  a differput direction. There TI-as (64.5) 
no such extraordinarr hazard to the boys v h o  n-orkcd 
the ~ r h i m ,  in poinq to the fire ~vher?  it lvns, as to haye induced 
the defendant to forbid thrm or to use any nnconinlon precau- 
tions. or  gire any particular instructions; for  example, to keep 
tha t  fire so as to give a lieht, or to make the fire in another 
place. I t  could not hare  heen anticipated that the bov n.as 
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running any risk of falling into the shaft, which his elm intelli- 
gence, a t  his age, mould not prompt and enable him to avoid, 
considering him, as we must, as possessing the ordinary degree 
of intelligence and instinct of self-preservation of persons of 
his age and class. Then as to the time of making the boy per- 
form this service-that is, a t  night. As has been observed, it 
is to be inferred that the wqrk could not be stopped during any 
part of the twenty-four hours, without much loss; and that, in 
fact, it was the course of the business to keep at work. I t  is in 
that point of view that the evidence as to the employment of 
other hands in the same service, and for the night as well as 
the day, was relevant and proper, not as excusing gross neglect 
as to one by a similar neglect as to others, but as establishing 
the usual and necessary duties of the employment, and as tend- 
ing to establish the safety with which i t  was attended, when 
pursued by others of no more years or discretion than this lad, 
without any particular supervision. Some one had necessarily 
to perform this service a t  those times. Therefore it was not 
unreasonable, prima facie. I t  is not to be collected from the 
case that the slave had been worn down by labor so protracted 
as would ordinarily overcome persons of his age and condition 
by fatigue and heavy drowsiness, so as to deprive them of con- 
sciousness and the power of self-control. On the contrary, Ire 
understand that this boy took his rest through the day, as i t  
is stated that in the evrning he commenced his duty for the 

night-there being three of them, who performed the 
(646) task among them, and probably by turns. We cannot 

say that xas  unreasonable; at lea$ not so in its bearing 
on the point noxT under consideration, namely, as ordinarily 
disqualifying a boy like this for taking care of his life by avoid- 
ing the shaft, as with his senses about him he would do, and 
thcrehv making it incumbelit on a bailee, as an act of ordinary 
care, to stop him from work, or appoint a superintendent to 
keep him away from the shaft. 7f the defendant had, for es-  
ample. sent the boy down the shaft. considering his i!iexperience 
and timidity, i i  would, doubtless, hgre been qross negligence 
not to provide against the accident of his falling, by innking 
him fast to t h ~  huclcet or chain. Rut with cominon bodily 
~ i g o r  n~ id  ordinary intelligence the boy mas capable, after the 
repose of the day, of doing his bu4nesj on the surface of the 
ground for the nighi, though near the shaft. n-ithont any prob- 
n h l ~  hazard of gcttiny into i t :  and, in the same deqree, the rig- 
ilance of the d~fendant  over his safety niizht be relaxed with- 
out cxpoS:~.g hiin to tlic imputation of negliqenc~, much less 
gross negligence. The truth i;, the event could not have been 
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reasonably apprehended, and was not likely to result from the 
service, nor had any natural  connection with it. K O  one could 
suppose that  the bop, knowing the place end its dangers, ~ r o u l d  
incur the risk of stumbling into the shaft bv not keeping ~ ~ i d e  
awake. I t  was his misfortune to resemble the soldier sleeping 
a t  his post, who pays the penalty by being surprised and put 
to death. The erent  is to be attributed to one of h s e  m ~ s -  
chances to which all are more o r  less exposed, and not, i n  par- 
ticular, to the v a n t  of care by the defendant. 

Cited: Hathaway  I * .  IZintoil, 46  S. C., 246: E t o ~ b  v. Kilcq. 
48 W. C., 45;  Couch c. Jones, 49 S. C., 407: ll'oocll~ousc c. 
llTcRae, 50 X. C.. 2 ;  Swnna c. Brown, 31 N. C.,  1 5 2 ;  Haden c. 
R. R., 53 S. C., 365;  R ~ y a n  1;. Fowlel.. 70 S. C., 597: Pleasa~rts  
2%. R.  R., 95 S. C., 203: Enlrll v. R. R.. 109 S. C.. ,592: X d l e r  
2 % .  R. I?., 128 Y. C., 25. 

THE STlTE v. J O H N  JOI-ISSOS. 

1. Where a charter hiis been qranted for a turnpilie road and the 
road opened. the County Court has no right to conrert it into 
a public road, unless the charter has been t l n l ~  surrendered or. 
from a t io~ruso'  for txrnty years, a dedication to the public mi) 
be pres~med. 

2. Ewn in such c.:rsr tlir road c.:111 only bc nillde n public road in the 
inanner prescribed bx the act o f  .Isscmhly. The mere appoint- 
liiellt of an orerseer TT-ill not be sutficiciit for  that 1)urpose. 

h r r , i i  from the Superior Collrt of Lan of I - .n-c~r,  at 
Slxing Ter 11:. l q X ,  Baft lc ,  -7.. preqidine. 

The defendmt v:rs i n d i c t 4  aq an ox rr-eel, of a lublic rcmd 
for nor Beepinq the 5nme in rcpai~. .  

r p ~ n  the trial. the jni- found the follor~ing special wrdicj  : 
That thcw i; a j m b l i ~  ro ld  lcadii~: fr?m the  count^ of Burke 

thlough the couniy of Y a ~ i c w  to the T ~ i ~ n e s s e ~  line, and that 
ihe ;anif ha; 11t el1 11-cd by- thc citinn.; for the space of ninctwn 
years; that  wid  ~v,tcl v n i :  nindc 137 Jwac  T. Averr, in 1829, bv 
T irtue of a clinrtnr yrnntcd hi111 by the Lcq i~ la tnw ~f S o r t h  
Carolina in Is?; and 1828. nhich  charter anthorized said Awl-r 
io Fleet tollqntc- on wiil ro:.d nhen c c ~ ~ ~ p l e t e d ,  and exact toll 
frolti 17?'.?1 11% +m.i ~ l i n q  ~ l l e  same: that gates Trere pnr up and 
toll; collected for *lit first four years, hnt for tvclrc, pears past 
the gate7 113-ir becn mnoved and no tolls taken: that the said 
A w r p  x a s  nilling and desirouq to surrencler said road to the 
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(648) county, i t  being an expense to  him, and wished overseers 
appointed by the County Court for  the purpose of keep- 

ing the same in  repair;  that  application was made to the 
County Court by citizenr of the county to appoint overseers 
over said road;  that  overseers were appointed accordingly, and 
hands allowed to work said road; that  the present defendant 
n z s  appointed overseer over part of said road, a distance of 
about s i s  miles; that the land orer which the said road passes 
belongs to the said Xre ry ;  that his hands, together with other 
persons, were allotted by the court to work under the defendant 
as overseer; that the said Avery acqniesced in the said appoint- 
iiient and allotrneilt cf hands, and his llarids worked under the 
said defeiidant as overscer by tlie co~isellt and approbation of 
the said Avery ; that  a part of the said road, leading from Burke 
County to the Tennessee line, passed over land belonging to 
other persons; that the defendant m s  d u l -  notified of his ap- 
poiiitnient; that he has failed to keep the said road orer  which 
he is overseer in good repair, hut suffered the same to become 
ruinous, miry, and in great decay, for want of due reparation 
and amendment. But whether upon the whole iuatter afore- 
said the said John Johuson be guilty of the misden~eaaor in said 
indictment specified and charged upon him, the said jurors are  
ignorant, and pray the advice of the court thereupon, and if, 
u1)on the whole matter aforesaid, it  shall appear to the court 
that he is  guilty of the rtlisderneanor in manner and form as 
charged in the bill of indictment, the jurv find him guil ty;  
otherwise, not guilty. 

The court beiny of opinion against the defendant, it  was 
ordered and adjudged that he pay a fine of $3. With  which 
judgment the defendant being dissatisfied, prayed an appeal to 
the Supreme Court, vhich is  granted. 

. l f t u r . ~ ~ e ! j - ( f e l l e r a 1  for the State. 
1 w r ! l  for defendant. 

(649 j P ~ m o ~ v ,  J. R n k e r  1 % .  Wilson .  2,5 K. C., 168, settles 
thii; case. There, certain engineers in tlie service of the 

Knited Slates had snrw,vcd and marked out the line of a road 
coniwnplated to be made by tlie Federal Government. The Gor- 
ernment abandoned the road, and the Counlv Court of Yancey, 
arai l ing itself of the surrey and location which had been made. 
passed an order that  the plaintiff, Baker, oversee the road from 
the top of the mountain, etc., and assigned hands, amony others, 
the defendant, who refused to work, and was warranted for the 
penaltr. The court decided in his favor, on the ground that  the 
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road had not been established, according to law, a comnioll pub- 
lic highway nhicli tlie inhabitants nere  bound to keel) up. 
Gasto?!,  J . :  "Our l axs  are e q l i c i t  in requiring no new road 
sllall be laid out but by a judgment of the court upon notice and 
a petition filed, and allon s nu apl~eal  by ally perwns di.satisficd 
~ ~ i t h  the judgliient. Rer. St.. ch. 10-4, and sees. 2 and 3. Tlicze 
provisioiis ~vould be substantially annulled if the nierc appo in -  
ment of an  overseer and assignnrer~~ of hands to a supposed road 
were to be held, per se, a judicial determination that a public 
road be laid out, \\-hen none bcfore existed. Such all order ma:- 
be p i v m  facie evidence of tlie existence of the road, but ii i, 
competent for the inhabitm~ts ~i-llcn sued for refusing to 11-ork, 
or for  the perjon appointed orerseer, 1vl1en indicted for not put- 
ting the road in order, to  show that there is no such road to be 
nlade or repaired." 

The defendant is indicted as an orerFcer for neglecting to  

keep the road in repair. H e  say.. there is no such conmlori high- 
way, and that the order in thc County Court naq roid and of 
no effect. Tlw fact? are that, in 152'7, rhe Legislature anrhor- 
i7ed crrtaiu conmissioners to lay off a road. nliich road ~ v a s  
wsted in Colonel A w r y  for twenty-fire years, he ~mdertaking 
to make and keep it ill repair for and during that  time, in con- 
sideration of the exclusive pririlegc conferred on him of 
taking tolls and o~vning it as a t z t 7 1 l p i X ~  ro:ld. The road ( G X )  
m s  accordingly made and pates cwxted and toll received 
for some four years, ~ v h m  -1vcry tlirew open his gate5 and 
a l lo~wd  any one to tralel  along it v h o  choqe, and he expressed 
a millingness that tlie county niight take it as a county rnad. 
This state of things continued for about twelve years, ~ i~ l i en  the 
County Court. 71-itliout a petition bring filed and notice giren 
as the statute requires, niadc an order appointiiig +lie defnidant 
orerscer, and asqigninp liands 

We agree nit11 thc defendant, that this was not n cv~iinon 
public l i ighnar  xi-hich the inliabitantq arc bound to keep in re- 
pair. I t  n.as chartered and o r i p i ~ i n l l ~  ~ ~ ~ a d c  aq a turnpike, and 
it has not bccn chcnged into a co~tin~on comfy road h -  ariv wc11 
proceeding as the law requires. Avcrr, hv ~10)111sc1., has sub- 
jected hi% franchiqc to forfciturc,; hut it ic not in f ~ c t  forfeited 
and thc right d i ~  r.tcd. That  cnn o111y hc done by jude11:ent oil 
s i .  fa. :  on the qame prii~ciple that an e ~ t a t c  of land can only hc 
defeated by force of a condition u p o ~ ~  nrf~icc' r i l t r t j .  Tliere has 
been no surrender nf the franc11i.e; that c o d d  only he \\-it11 thc 
consent of the Legislat~ire, the grantor;  and there has been no 
"dedication" of the road to the public. Ai dedication. like most 
other matters. can only bc effectual nit11 thc conqcnt of hoth 
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parties. Bvery we will suppose willing to make the dedication; 
still i t  has not been accepted by the proper authority, acting for 
and on behalf of the public; and admittinq that had a petition 
been filed in the County Court, setting out a wish to dedicate, 
and prayin? that it might be established as a common public 
road. and d w  notice, with the right of appeal according to the 
statute, that t h ~  proceeding would have been effectual to makc 
it a coninion imhlic road. still that has no t  been done. And ad- 
niitting that if the publiG had used it as a road, and the County 

Court had so recognized it, by the appointment of over- 
(651) seers and hands to keep it in repair for t w e n t y  years, which 

is the shortest time, that there would then have bcen the 
presunzption of a dedication : still, that has not been done. And 
so there has neither been an express nor an implied dedication. 
Serernl cases were cited as to the nianner of dedicating streets, 
by laying off and settling lots in towns. Those cases hare no 
b~aring,  because the manner of establishing county roads is ex- 
p r e 4 p  regulated and provided for by statute. 

The case may be looked a t  in another point of view. The 
franchise has never been divested out of Avery. Suppose the 
rlcfendant had gone on and put the road in good repair, and 
Arery had then erected his gates, as he might have asserted a 
right to do : i t  would have presented a strange state of things ! 
Or suppose the solicitor had sent a bill of indictment against 
A v e q  for not keeping his road in repair, as he had undertaken 
to do, for the term of twenty-five years, and that and the present 
indictment were called for trial a t  the same time--a strange 
state of things mould h a w  again been presented; and yet, there 
is no question that Avery has, during all this time, bcen liable 
to an indictment. I f  he made a bad bargain or "missed his 
calculation," he ought to hare petitioned the Legislature to 
accept a surrender. 

I t  mas probably expedient to have this road, provided those 
who used it would pay for making and keeping i t  in repair; 
hut m n  constut that it is exredient to establish the road, if the 
labor of a sparse population is to be taxed to keep i t  up." 

PER CL'RIAX. Judgment reversed and judgment for the de- 
fendant. 

C i t e d :  T n r k i ~ l g t o n  7:. Y c R n c ,  47 X. C., 40;  19. fl. F i s h e ~ ,  117 
K. C., 739; 8. v. T,ucas, 124 N. C., 806. 
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1. Where a sheriff arrested a niau on  u (Y!. act. a d  culi~~iiittecl him to 
jail, in custody of tliil jailer, nud the lirisoner escnl~ed : A e l d .  
that without a bond of indemnity, the jailer  as oi11y bonlid to 
the sherift' for \\ant o f  fidelity c;r due care in the discharge of 
his dntg. 

2. A sheriff has a right to t:tl;e a bon:l from the Jailer to i~iclemllify 
him for ali losses. to v-hich he may be subjected by the escape 
of n prisoner while in custod~ of the jailer. 

APPEAL from the Superior Court of Law of ORASGE, a t  Fall  
Term, 1850, Manly,  b., presiding. 

I n  this case the follo~i4ng facts are agreed upon by the par- 
ties: T h a t  one Fleming was committed in  due course of law, 
as a debtor in execution, a t  the instance of Boaz -Idams in  one 
case and of John  P. 3fabry in another case, to the custody of 
James C. Turrentinc, the plaintiff, as the Sheriff of Orange 
County, and he delivered the said Fleming to the defendant 
Faucett, the jailer of said county; and he remained in close 
prison until the night of 1 Sovember, 1824, when he ~nacle his 
escape by his own a d .  assisted by sonic one from the outside 
of the prison, by cutting through the iron bars of the win- 
don-, but without the l ino~~ledge or consent or actual negligence 
of the defendant. The plaintiff TKIS cued for 311 escape, as 
sheriff, in a n  action of debt. by both -1clams and %hr,v, v h o  
effected recoveries against him for their debts against F1e:ninz. 
And on 30 -$ngust, 1849. he paid said Aldamc the amount of 
his judament against him for  said escape, 1-iz.. $8.640.69, 
and for  costs of said suit $71.43. ,4nd on 80 Auqust. (653) 
1849, he likerise paid the snid l l a b r r  his said i u d ~ m e n t ,  
riz.. $620, and for costs of said suit $50.82: that  on the same 
day he paid to his o ~ n  attorneys in  the said t ~ ~ o  suits $310, 
and in  expenses in  attempting to arrest the said Flemine. $62.,50 ; 
that  the said Turrentine comnlenced an action of n v u , n p s i t  for 
said escape against the .aid Fancett. as jailer. on 1.5 Oetohcr, 
1847, i n  Omnge Superior Conrt: and at March term of said 
court. in 1849, the said plailltifl x i s  nonsu i t4  therein, 2nd 
judgn l~n t  of the court w s  rendered acainct h im:  and that nfter- 
wwds the said Turrentine. on 80 A u p s t .  1849, con~menceci the 
present action for the same c a n v  of action anainct snid Faucett 
as jailer: that  the said Faucett T T R ~  jailer and the cnid Tiwren- 
tine sheriff on 1 Xo~einber ,  1544. when tho wid  Flcminr made 
his escape. r p o n  this state of facts the coilrt VIS of opinion 
the plaintiff mas not entitled to re cove^. and inqtrlicfcd the jnrp 
that, x\.hile the action 11-3s helieved to be in  time and not barred 

44.i 
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by the statute, yet, upon the other plea, the plaintiff could not 
recover. There was a verdict in accordance with these in- 
structions. 

Rule discharged; judgment, and appeal. 

If'. H .  H a y w o o d  and J .  H .  FIuiighton for plaintiff. 
J .  117. J70r~cood and J .  H.  R q a n  for defendant. 

(654) PEAESON, J .  One Fleming, who was in jail under a 
capias ad sat is faciendum,  escaped. The plaintiff was 

sued, as sheriff, and forced to pay a large amount to the cred- 
itors, and brings this action against the defendant, his jailer, 
and declares upon an undertaking to keep the said Fleming 
faithfully and securely, and on failure to indemnify and save 

the plaintiff harmless from all loss or damage. I t  is 
(655) stated in the case agreed that Fleming made his escape 

without the knowledge or consent or (rctual ney7igence 
of the defendant. 

The defendant by his counsel admits that there mas an implied 
undertaking to keep the prisoner faithfully and diligently, but 
denies that the law implies an undertaking to keep s n f ~ l ~ j  or f o  
i n d e m n i f y .  

The judge in the court below so decided. To this the plain- 
tiff excepts. There is no error. 

For  the plaintiff it is said the sheriff is by law bound to keep 
prisoners safely.  The defendant, when he undertook to act as 
jailer, must be presumed to have done so with reference to this 
liability of his principal; hence, there is an implied undertak- 
ing on his part so to act as to prevent his principal from being 
subjected to loss, or, in other words, there is an implied under- 
taking to keep safely or indemnify. 

For the defendant i t  i s  said the general rule is that agents, 
servants and bailees, where the contract is for the benefit of 
both parties, are only liable for ordinary neglect. I n  the case 
of sheriffs, common carriers and innkeepers an exception is 
made; they are held liable as ins7sr~r.c.. except against "the act 
of God and the king's enemies," upon the ground of pub7ic 
poliuj.  This reason does not extend to their deputies, agents 
and servants. Therefore, the latter do not fall under the ex- 
ception, but stand under the general rule. 

The arqxment for the plaintiff clearlv shows the expediency 
of taking a bond of indemnity (aq sheriffs usuallv do). But if 
he neglects to do so, n o n  cons fn t  the law will implv an under- 
taking to keep prisonerr safe or indemnify. *4n undertaking 
to act faithfulljr and diliqentlp is implied by lan~. This the 
jailer is able to do, if he will. But when i t  comes to insuring 
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that prisoners will be kept ?afely, and indelilnifying against act; 
beyond the control of the jailer, and which do not fall within 
the reach of ordinary dilige~icc. it  is  clearly a different 
question. This lijgher obligation nliich the la~v,  from (656) 
motiwb of public policy, iuipovs on the superior, can 
only be imposed on the iliierior by an express undertaking. 
Public policy is satisfied hy llolding the superior responsible. 
As bet~veen him and his jailer, the general rule applies, unless 
there be an  express agreement to indemnify. 

T o  illustrate: a railroad colllpang, as a coninion carrier, is 
bound to insure every article bailed to be carried, because public 
policy requires it, and it is presun~ed the rates are fixed in rcf- 
erence not only to tlie trouble of carrying, but to this liability. 

This policy does not extend to the conductor of a train, and 
there is  no presumption that lle has undertaken a higller degree 
of r.esponsibility than that whicli is i n i p o ~ d  by tlie qeneral rule, 
in the absence of an express undertaking to that effect in 
consideration of liighcr wages. So, althougll the company be 
chargeable, as a common carrier, he is not liable over, 11-itliout 
proof of a want of ordinary care. 

I t  is suggested that  if this liability is  not iniplied by l av ,  it  
is unlawful to take a bond of indemnity, and such bond is roid, 
and tha t  the real purpose of taking these bonds is not to add 
to the liability, but to increase tlie security. 

I t  is against law to take a bond of indelnnity and thereby en- 
courage o r  permit an unlawful act-as to give a stranger a key 
and free access to the jail. But a n  indenmity from the jailer 
is an  inducement to makr him more strict and ~ i g i l a n t  in the 
discharge of his dutie.. Sheriffs hare,  for this reason. alwayq 
been allowed, by bond or express undertaking of jailers and 
deputies, to raise the reiponsibility of the inferior to the same 
degree as  that imposed on the wperinr 

The practice of taking bonds lins beell so uniform that n-e 
ha le  not been ahlc to find a iingle caqe like the prescnt. 
There is. l l o n ~ w r ,  m i  old case, i n  a report of high authol- (657) 
it?, d ~ i c l i  fully sustains our conclusion. I f t~r to i i  1 % .  

H~rrwrrid. Croke Eliz.. 349. That  n7as caw by a bailiff arninst 
a debtor for making liis escape, ~ l i e r e b g  tlw c~.c,ditor recorered 
of tlie sheriff, and he of the bailiff. on his ncazrmpsit to s a w  
the sheriff harmless agai~lqt all rscal)e,; and so the bailiff souql~t 
to recorer of the debtor for mak i l~p  his escape, by mliicll fort 
he had been iuhjcctcd to r1amas.e. U l ~ o n  not guiltr,  it n.as 
found aqainst tlie plaintiff. The  conrt x i s  of opinion "that 
the bailiff Tmn not chargei~blc to the sheriff b r  lax-, but by h i s  
assu?npsit, and this, being liis ~ o l u n t a q -  act, shall be no cause to 
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charge the defendant, but shall make himself liable." But they 
argued, "if the bailiff had been chargeable by  law, without such 
promise, an action did lie for him against the defendant, who 
caused him to be charged." 

C'pon the authority of this case, in Kain  v. Ostrander, 8 John, 
207, it is said, "the usual course is to resort to his bond of in- 
demnity, and if he has omitted to take one, the jailer i s  only 
ans~verable on his implied undertaking to serve the sheriff with 
diligence and fidelity." And the decision is in favor of the 
jailer, on the ground that there was no evidence of that culpable 
neglect  which is requisite to make a jailer liable. 

l'm CURIAN. Judgment rerersed. 

C'itcd: B ~ o c l i  v. King, 48 K. C., 49. 

The following dissenting opinion of S ~ s r r .  J., should have been in- 
serted at page GI. 

SASII, J. The consideration which I have been able tc, give 
this case leads rile to a conclusion different from that to which 
a majority of the Court h a w  come. From the facts set forth 
in the special rerdict I am of opinion that the road 01-er which 
the defendant mas appointed overseer wac, at the time of his 
appointment, a public road or highway, dnlv conrtiiuted; and 
that the defendant mas bound to keep it in the repair required 
by law, and for neglecting to do so he was guilty r~f P misde- 
11,eano;. and punishable by indictment. Originally, the road 
was n turnpike, erected under the authority of an act of the 
Gcncral ,\ssen~bly of the state. I t  was completed in lS.;O, toll- 
g ~ t c s  erected and the proper tolls exacted from those bound to 
pa7 then,. At the end of four ycrrs the gatcs Twre removed by 
the grantee of the franchise, and the road thrown open to the 
public, and so continued for tlrcl\,o years, the citizens of the 
r m n i r ~ ,  for all t h a ~  ;wiod, passing and repassing as OT-er any 
other public higlln~ay. At tlic e11d of this time the County 
b'ourt. a t  the instance of a portion of the citizens of the county, 
and ~ ~ i t h  the knoxvlcdqe of the grantee, alq~ointcd the defendant 
owrseer of that porticn of the road embraced in the indictment. 
The xi~hole of the road lay within the countv of Pancey. The 
objection i s  that the County Court had no power to constitute 
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this road a public road in the manner in which it mas done, and 
that, therefore, the appointment of the defendant as 
overseer mas void and of no effect. I f  ihe first proposi- (660) 
tion fails, the second follows, of course, its fate. 

There are three modes l m ~ w n  to 01ir law b ~ -  which a public 
road may be established-by dedicatim, by an uninterrupted 
use of i t  b~ ihe public for txwity years, and by the mode 
pointed out for  legislative acts. The tv70 first are by the coni- 
nion law, and have been repcaiedly recognized by the decisions 
of the Supreii~c Court. ' Il~oollurtl I * .  McC'u~lock, 23 S. C., 4 3 6 ;  
8. v. Xarblc, 26 S. C., 320 ; Artilif1t v. Hurliins, 38 3. C., 622. 
When the road in this case n-ar finished by the grantee accord- 
ing to his contract, he acquired in the land orer which it ran, 
for the term specified in his charter, a legal interest, w2iich was 
liable to the payment of his debts, and if sold under execution 
against him, the purchaser would acquire a valid legal title io 
the interest on-ned b -  him. I n  such case the o~mersh ip  of the 
land or road would be separated from the franchise, which 
~ ~ o u l d  still remain in the grantee, for it could not be sold. S. 2 , .  

Rives, 27 N. C., 20;. This propert7 or interest in the land or 
road was slisceptible of hein: dedicated by the grantee to the 
public; for, in Smitlr 1 % .  I I n ~ k i n s ,  supra, his Honor, the Chief 
Justice, in delirering tlie opinion of the Court, states it as a 
plaiu principle that "primre persons may dedicate their land 
or other property to the public." Here the owwr  of the turn- 
pike road abandoned it lo the public by rcn~oving his gates and 
suffering the public to pass over it free of toll. It is true that 
no use short of tnTenty years mill raise a presumption of a dedi- 
cation; but here there is  no room for a presumption-the caw 
states he did abandon i t  to the public use, which is in itself a dedi- 
cation. There is  no form by which a dedication shall be made, 
pointed out i n  the authorities; and I can coliceive of no other 
better adapted to the purpose, more cspressivc of the intention 
of the grantee, than the one adopted by him, more 
especially as the land itself, orer  which the road ran,  (661) 
which is embraced in the indictment. m ~ s  his freehold. 
I admit tha t  tlie grantee lipre could not, of hi., mere action, 
by such a n  abandonment of the road strip from his o-rn shoul- 
ders the obligation of keeping the road in repair and thro-iv it 
upon the public. Something more  as necessary-the public, 
through its constituted authorities, must accept tlie road. This, 
I hold, has been done by tlie County Court of ynnce?-, in appoint- 
ing overseers over the road. I n  Smi th  7%.  Hnrl~ins it  is declared 
by the Court tha t  "the making and readat ing  roadq, fences and 
bridges are the proper subjects of political action, and arc n w -  
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essalily governed by the will of the lawmaking power, or of 
those to whom it may be delegated," p. 622. This is said in  
reference to the claim by the defendant in that case to erect 
a free bridge and dedicate i t  to the use of the public. The 
Court admit the principle, but qualify i t  with an exception, 
"but not so as to injure or impair exclusive rights, previously 
granted by the public. To authorize such interference they 
must show the acceptance thereof by the regular organs of the 
community, the constituted authorities7'; and at page 620 they 
show that the constituted authority mednt in  that case mas the 
County Court. And such is the spirit and meaning of the 
legislative acts of our State. I t  is said, however, that this is 
not an open question; that the case of B a k e r  v. W i l s o n ,  25 N .  
C., 169, is decisive of it. To my apprehension that case does 
not justify the conclusion which is drawn from it. Tlwt con- 
clusion is that the County Court of Yancey could not, by their 
acceptance of the road in this case, constitute it a public road; 
that, in order to constitute it such by their action, the directions 
of tile act of 1785 must be pursued; nor nould i t  hive been an 
authority in  this case, if i t  had so decided. The facts in the 
two cases are essentially different. What mere they in the 
former? The Government of the United States, by its agents, 

hnd surveyed and marked out a line of road contcnz- 
(662) plated to be made under its authority; but no such road 

was opened; and the County Court, actinq upon the idea 
that the survey constituted a public road, appointed the defend- 
ant as overseer upon it. The Couri dccidc that the appoint- 
ment of the overseer was void; and the opinion shoms clearly 
why it was so. His Honor, J u d g e  Gapion,, says: "Our lams 
are explicit in requ i r iq  that no n s v  road s h d l  he 11id out but 
by a judqnent of the court u y n  petition filed." "Thc~e  re- 
quirements (that is, as set forth in svtion 2 of the sct of 1754) 
mould be subst~intially annulled if the nwre appointment of an 
overseer or assignment of hnnds t~ n supposed road w r e  to be 
held. pe; 70. a judicial determination that a mtblic road be laid 
out whex l ~ o n e  c? i s f cd  h ~ f o r ~ . "  I n  speakin? of the liability of 
the 0verse.r and hands, the oninion concludes: "But neither the 
one nor the other hale f a i l d  in the performnnce of duty in  
r c ~ a r d  +o a public road, if it ap1,ear that such road has no 
existen-c eithcr in Ian- or in fact." This opinion, as 1 nnder- 
stand it, wtoblisheq this proposition, and no other, that when 
there is no road in existence, no road de facto, the C o u n t y  
Cozrrt pannot lay off or establish a vczc road on land pr~r iouslp 
granted ~ ~ i t h o u t  pursuing the requirements of the act of 1784. 
I f  the decision had the effect now attributed to it, i t  wodd  be a 

460 
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virtual abrogation of the common-law mode of establishing 
public roads; and that would be directly i n  conflict with the 
opinion of this Court in  Woollard v. McCullock, 23 N.  C., 436, 
where it is decided that the common-law modes of establishing 
public roads are not repealed by our statutes or any of them. 
I n  this case there was a public highway in existence, when the 
order was made appointing the defendant an overseer over it- 
a road established by the highest authority known to the law 
in the establishment of roads, and which had been used by 
the public for twelve years as a public road. To such 
a state of facts the case of Baker v. Wilson, 25 N. C., (663) 
169, does not apply, nor could the Court have intended i t  
should. Suppose the road had been kept up as a turnpike 
until the expiration of the charter, and either the Legislature 
had refused to recharter'it or the owner did not desire i t ;  or, 
suppose that the owner of the franchise had, after erecting 
the road, forfeited it, and by due course of law the charter 
had been repealed; or, suppose the owner of a tract of land, 
adjoining the town of a newly established county, opens a road 
through i t  to the town and gives it to the public-can it be 
pretended that in either of these cases the County Court cannot 
adopt the road, as a public road, without a petition regularly 
filed and a jury8 Where the necessity of a. petition?-the road 
is already in existence. Where the necessity of a jury?-it is 
already laid off. Whether the public interest or convenience 
requires a public road there, the county courts are the exclu- 
sive judges. The language of the acts of 1784 and 1813 
strongly sustains, I think, the view taken by me. I t  is, "The 
courts of pleas and quarter sessions shall have full power and 
authority, etc., to order the la11ixg out of public roads," etc., 
evidently showing that the provisions in them extended only to 
the establishing of new roads. But i t  is further said the owner 
of the franchise could not surrender it to the County Court. 
Let that be so. It is not necessary in my view to drcide that 
question here. The freehold in land nlav be in one person, 
and a right of way over in another. The ownership of the 
road and franchise are separate and distinct interests and are 
governed by separate and distinct rules. I n  conclusion, 1 can 
but repeat that, in  my opinion, the dedication of the road in  
question was complete so fa r  as the omler of i t  was concerned, 
when he removed his gates and abandoned it to the use of the 
public, for i t  is rather the intention of the owner than 
the length of time of the use, which must determine the (664) 
fact of dcdication; Woolidge on Ways, p. 11, and 11 
East, 376; and that the County Court had the power to accept 
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the dedication, and by the appointment of overseers did accept 
it. I consider the opinion of the Court in this case as mate- 
rially shaking the authority of those previously made by the 
Court on the subject of public roads. 

XOTE.-III consequence of the ii~disr~osition of J w k e  SASH. rerg  
few opinions were delivered by hi111 a t  this t ~ r n l .  

GENERAL ORDER. 

Students preparing to be examined for a Superior Court 
license are required hereafter to read ADAMS' EQUITY, instead 
of FONBLAKQUE. 



ACCOCST, AC'I'IOS OF. 
1. In  the  action of account there a r e  two judgments: first. t ha t  

t he  plaintiff and  defendant a c c o u ~ ~ t  together;  seco~ld.  t h a t  
t he  plaintiff or tlie defendant recover t he  balance found to 
be clue from t h e  one to t he  other. JfcPlrersoil c. 3lcPl:e~'srotr. 
391. 

2. I n  order to obtain the  first judgment i t  is not necessary for t he  
plaintiff to s h o ~  tha t  t h e  defenilant is indchted to liini a s  
bailiff. etc. H e  need only sho\.i th:!t he is bound to  account 
with iiirn :IS bailiff. or a s  a te rmi t  in common who 1x1s bee11 
in t h e  pern:ulcy of t he  profits. nlld the  ri,qht to this judy- 
nient can only he bnrreil hy proof on the  pa r t  of the  clefend- 
a n t  tha t  Iic hns :\lready :~ccotulted, or 1iy a deni:rl, uncontrx- 
clicted 011 l l ~ e  pa r t  of the  plaintiff, of t he  existence of any 
such re1:rtion hetween the  parties a s  gives the p1:lintiff ;I 
r iqht to call for a n  account. IbicT. 

3. Where there a r c  several tenants in rommoii. s o u ~ e  of w11on1 
h a r e  been in t he  receipt of 1)rofits :and some not, each of the  
la t te r  must I ~ r i n z  his own nction of account for  what  he 
c l a in~s  : the)- cannot bring ;I joint action iri t h e  names of tn70 
or more to  recorer their  several shares. [ b i d .  

4. So n-here serernl tenants  in ro1~111ion receive the  profits, unless 
i t  can I w  s l i o~ rn  tha t  they received them jointly :IS p:~rtners,  
a n  action of account cnlinot be brought ag:linst them jointly. 
Iwt e:icli nlnst be sued separately. I b i d .  

Ti. It' either of these cases appear  upon the trial. t he  court will 
order 3 11011suit. Ibi(7.  

G.  Ere rx  t e m n t  in coinlnon who has been in t he  enjoyment of 
t h e  property is linble to account:  and it is not material  what  
~ r n s  the  mode of enjoyment. whether 11e used it merely for  
shelter, or  :IS n mexl s  of supporting himself and fan~i ly ,  o r  
~nnt lc  money 11)- selling the  products, or receireil money a s  
rent. I l i i A .  

ACTIOS OX 'J'IIE (?AtSF:. 
1. As SO011 ;IS the  oIvller i ~ f  a11 a ~ ~ i n l n l  kno~v:: or 1i:w good reason 

to !)eliere t i x t  he is likely to do il~i:~c.l~ief, lie nlust t ake  care 
of hiill aucl be res]io~lsii)le for  :my injilry t h a t  he nlay inflict ; 
:ind It mnkes no clifferrnee vhe the r  this ground of susl)icion 
:irises fro111 one ac t  or from regentecl acts. Cc,c7;e~ha~if 1'. 
1 - i m ~ .  2G9. 

2. T11c : ~ c t  ~ O I I P .  11o\vever. 111u~t bc rurh  :!s to  furnish  a reason- 
able i!lfereilce t h a t  t he  aninl:ll is likely to commit xn act  of 
the  7;i't:rl c o ? : ~ p i o i ~ ~ c d  o f :  this is :I m i t r e r  to  be deeided by the  
jury. :i11i1 not by t l ~ e  court. IT~irl. 

3.  In a n  nctioli on tllcL case ;I count in deceit, for knowingly mis- 
represerlting the  s o u ~ ~ d n e s s  oC a ch:xttel. m:ty be joined with 
a count for t he  I)re:lc11 of :I w t r rnn ty  of t he  soundness of tlie 
sonre c l~nt te l .  J,ftssitr.:, r .  Sl'ni~7, 44::. 
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ACTION ON THE CASE-Continued. 
4. The  degree of care to be taken of a hired slave does not differ 

from that  required a s  to  other things. IIeathcocl; z'. Pen- 
?~ i? ig fm.  G N .  

5. It is erroneouc: to lcnve the cluestion of due cnre to the  jury, 
since i t  is  the prolince and duty of the  court  to advice them 
on that  poilit. supposing them to he satisfied of certnm facts. 
I b i d .  

G .  Ordinary cnre is t ha t  degree of i t  which, in the  snme circum- 
stances, n perc.on of ordinary prudence \vould take  of the  
particular thin7 were i t  hic. own, and  i t  n-ill differ much 
nccorcling to the nature  of the  thing, the  purpose for which 
i t  was hired. nnd the  particular circumstances of risk under 
which a lo<? occurred. Ihirl. 

7. I f  an  ownfr hire out his s lare  for n particulnr purpose i t  is 
to he understood he is fit for  it, and. therefore, he may be 
set  to thnt serrice and kept a t  it, in the  wax that  is  usual. 
If  there be risks in such serrice i t  is to be presumed the  
owner must have foreseen them and provided for them in 
the  hire. I b i d .  

ADMINISTRATORS. See Executors and Administrators. 

ADVANCEZICST. See Intestate's Estates. 

AGENT AXD PRISCIPAL. 
1. 'There A. a citizen of North Carolina, appointed B, in Ten- 

nessee, to lease for  him a certain t rac t  of land in t h e  latter 
State,  and P, accordinel7 leased it, but the  leswr,  not being 
willinc to trust  A, required R to  g i r e  his omn note for the  
rent, which he did and afterwards paid i t :  Hcld ,  t ha t  this 
n:lc an  ~lnclertaliinq by E within the  scope of his general 
xuthoritg:  thnt A was bound to reimburse him, and tha t  i t  
Yvas not necessnrr for B to give A any notice of the  payment 
to entitle him to an  action against A for t he  money so paid. 
Irions 2.. Cool;. 203. 

2. One n.110 has  only a verbal allthoritg to sell a slave call trans- 
fer  the  title 11g n sale and actual delivery. O ~ 1 1 o l ~ e  z'. Hor- 
?le14. 359. 

See R e ~ v a r d  ; 1)emand. 

APPEAL. 
1. An appeal ~r-111 not lie from the  decision of the  County Court 

upon 3 petition for draining the  petitioner's 1:unds through 
those of otllrli. Xta~7?/ r. TT'atsoiz. 124. 

2. Where there is a judgment against two or  more, an  appeal 
cnnnot be granted unless nll t he  defendants join in the  ap- 
peal. ICe71~t r. 2 1  vse, 182. 

3. An appeal nil1 not lie to the  Superior Court from the  decision 
of the County Court, on a petition by a n  alleged lunatic to 
have the  verdict of a n  i ~ ~ n u e s t  i n  his case set  aside and the  
guardian appointed in pursuance thereof removed. R a g  a. 
Ray, 357. 
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A P P E A d C o n t i n  ued. 
4. Where three a r e  surd  in debt, and one of the  defeudant?, not 

contectinq the  plaintiff's right to  recmer.  pleadu t l ~ t  lie is 
a c o s u r ~ t y  of oile of the other c1rfrlirl:mts. aild :I vrrdlct is 
founcl :igninut him, it l u  very doubtful ~vhetl ler  he  c;11 a p  
pen1 nt  :dl ; but certainly not alone. Loftill c. iTori~eqrty, 427. 

See Ksecutors s a d  ddn~ in i s t r :~ to r s  ; ET-idence. 

APPROPRIATIOS.  See Contr:lct. 

ARRITRATIOS A S D  AKARD 
1. Tenants  111 common a c r e 4  to  a cliiislor: of their  land. and 

co~en :~n tec l  t ha t  ~t ql~ould be referred to  L and B to  value 
the i r  rwpective p:~rt-. nljd thnt  the  par ty  refusing to abide 
by the  award slionl~l p ~ y  a certain qum a s  sftlizilntttJ clam- 
aqrs  nnrl not aq :r y e n ~ l t ~ .  The  COT e n . ~ n t  fu r the r  p r o ~ i d e d .  
t h a t  "The raluntion should be rua(le upon such exainina- 
tions :111d s u n e y s  nu the referees might think proper, of 
~ v h i c h  they n c r e  t o  be the  sole and exclusive judges." The 
s w a r d  11:~vinc been m i d e  and one of t he  parties objecting, 
i t  w a s  l~e ld ,  upon a suit  for t he  stipulated damages. thnt  the  
a ~ v a r d  w:ic qc~oil. n n t w i t l ~ ~ t a n d i n g  hut  one of t h e  referees 
made the  uurx-ej-. the  other relymq upon such surve7 and 
on his o\vn p r e \ ~ o u s  laowledge of t he  Innd, t he  referees hnv- 
ing, by the  terms of submicsion. J discretionary power to 
mahe such s u n e y s  a -  they iiiight think proper. D e ~ r r r i t c  
v. Bztrqzrin, 490. 

2. Eel ([ .  further,  tha t  the  : i~ ra rd  cannot be impeached in >I cvrtrt 
of ltrlc hy sho~ving t h a t  i t  was  procured to be made unfairly 
and by the  exertion of undue influence. Ib id .  

3. Held,  fur thw.  t h a t  t he  award cannot bc impeached I,$ s h o \ ~ -  
ing that .  .lfter t he  subn~ission,  one of t he  arbi t ra tors  had be- 
come addicted to intemperance to  such a n  extent a s  to  im- 
pair  his mind, unless it be fur ther  shown t h a t  a t  t h e  t ime he 
made his award  he nrls so druril; a s  not to know r ~ h a t  he 
was  doinr. or his intc,lii!~er:rnce had b ~ i l  carried to such 
> ~ n  extent a s  to  reduce hiin t o  a s ta te  of fntttitu, so t ha t  he 
had no mind. Ibi t l .  

4. These t n o  last  c o n ~ l u ~ i o n s  do not app!) to  cases where Che 
award  is made uiiller a rule of court. There t he  court re- 
ta ins  a uupen iqing pon er. nild n ill uec t h a t  t he  nlvard w,rs 
not obt,:~ned by ulitairncsu o r  unduc~ means, when n sum- 
m a r  judgn,ent is inol cd for. Ibirl. 

ASSAULT ASD BATTCRT 
1. Whether.  when >I niml l~rescnts  n pistol nt  another, threaten- 

ing to  shoot, m i l  tlica liislol is not lo:?ded, lie is guilty of a n  
assault ,  may adniit of some question: but t he  man charged, 
clearly, cxnnot Ire excused unless he l ~ r o r e s  t ha t  i t  was  not 
loaded. T ~ I P  State is not bound t o  prore  t h a t  i t  was  loaded. 
S. c. C11crq/, 476. 

2. Insolence from a f r r e  person of color to  a white m a n  will ex- 
c u w  a battery, in t he  Fame manner,  to  t he  same extent, a s  
in tlie cxse of n slave. A'. v. Jozccrs, 555. 



ASSCJIPSIT. 
1. IYllere A sold to B a t rac t  of lirnd. conveyed to  him by a deed 

cont:rining :I cortrr:mt for quiet enjoymei~t.  : ~ n d ,  upon clis- 
(.oT-?ry tliirt ;I part  of t h r  l:rrld 1)reviously belonged to  R, A 
(dfcreil to lxiy lo  E the  w l u e  of this pnrt  of t he  land yo ns to  
:rroid :: snit on the  c o ~ e n a n t  : Hc 111. tha t  iru action of asn'c1111,- 
s i i  n-oulil 110t lie on this ~roposi t ion ,  because B hacl not 
: ~ ~ ~ ~ . e , l c t l  t ~ )  it. I ~ i i m s  c. Allen,  2.5. 

2. dl1 :lction iif te.vsrrl~i])sit for  the  use :und occul~ation of laud mill 
 lot !ie i l l  t11i.: State uriless there be a n  express ~ r o m i s e  to 
1)::)- relit. 1,011g 1 . .  Bonlier, 27. 

3. Where .I co~ltrncted to i lcl iwr to  1: :I certain quanti ty of corn, 
if r.;lll?d for l ~ y  ;I p:rrticnlar day. and R did not call for  it 
till wnie ti111t3 ::fterw:rrtls : HCTGT. tha t  B was  ~ r c ~ t  entitietl to 
rer.orer in iisx:i~lil/nit on the  contract. Brorcir I.. IZn!l. 2 2 .  

d T T A C H J 1 E S r ~ S .  
1. Wliere in :I su i t  by A\ nr!rl B. q x r r t n e r s ,  :i,v:iinst C. he pleaded 

tha t  i i ~  his garnishi~rext on ;III atttlchnicnl against  A, one of 
t he  present plaintiffs, he  had admitted t h a t  he on-ed A t h e  
burn for which he is 1 1 o ~  sued. : I I I ~  lie had paid the  judg- 
melit ~ w ~ c l c r e d  agninst llim on the  garnislitne~lt : Held,  t h a t  
rhis plea did not a r a i l  him. fo r  he  li:~cl confeseecl a debt clue 
to -1 :1lo11e, being clifferent f l u n  tha t  to  A and B, non- suixl 
(111. C ' r i o X  c. .-lrthul-, 407. 

2. Kl iere  one is summoned 21s g::rnisl~ee in :In attachment.  who 
owes n note \~-hich is negotialblr, if he chooses to s t a l ~ d  nl)on 
Iris rights, no judgment call b r  t : ~ l i ~ ~  against  him rvithout 
proof th;ri t he  absconding debtor still holrls t he  note or had 
not assigrietl it 11y indorscu!t'i~t before i t  w a s  due, for,  otll?r- 
\vise. it dors not :l],penr tlint he is indebtecl to  t h e  abscond- 
ing ciebtor. O I ' I I I O I I , ~  L-. Jlolje. Jti4. 

See Partnerh. 

AUCTIOS. 
Where. before a hiring c o i ~ ~ n ~ e n c e d .  :I paper-writing w:is micl. 

purportin:. to contain tlre terins of the  hiring. : u ~ d  a!o be- 
fore the  hiriug eon1111enced. t he  crier in an  audible r o i w  ail- 
nounced other t e rms :  Hcld.  th;lt the hirer or his ngcnt h:ld 
;I r ight to i:l;lli~ sui,h :~ l t r r : l i io~i .  Sntterfielrl r .  Sm i th .  fiO. 

BASTARDY 
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BILLS, PROJIISPOILT SOTES. I TC.-Cot! ti11 ctcci. 
2. The  interest ill n bond payable to  A. o r  to  h or  order, can only 

be transferred a t  ]:I\\. by iiltl >rct.mwt. rtrirTi/ c. UcLean, 
165. 

3. Where :I note or lrond is assigned a f t e r  i t  is clue, t he  assignee 
holds it suhject to ;111 t he  set-ofis :ant1 paynients to which 
it \T;IS suhject in t he  huncls of the  1~1yee. 'I'uI'~I('I' c. Beg- 
$ Y l l ~ I ~ ,  :z1. 

4. Otherwise when the  note or bond is ;wsignecl bcfore it is due, 
nnless the  l~nyments a r e  indorsed on t h e  iristrunient. Ibid. 

3. Although a bill or pron~issory note niag be mntle lx~y:lble t o  
A. B. or bearer. yet a bonc! cannot. 'That being n deed, it 
~ i iu s t  be macle to some certain obligee, to ~ v l i o ~ u  i t  ni:!y be 
delirered. JIamk c. L't~)oX~s. -!09. 

G .  After tlie bond h.lc beconic J perfect i n ~ t r m i ~ e n t .  tlie obligee 
ran. by indorqemcnt, ordel tlir pny~~ient -  to  I I ~  iuade t o  t he  
b e a r ~ r ,  for. in reywct  to  their  trnncfer. note.: <1nd bonds a r c  
put on the  same footing. But their nnture,  ill their  incep- 
t~o r i  :111d before i i~dorsement,  ic not touched I)y t he  s ta tu te  
.n;d remnini a s  a t  coui~non l n ~ .  Ibid. 

7. Wliere .\ brought a n  nction to  recoTer t he  ~ n l o u n t  of a bill 
of exchange, which he  had d r n ~ v n  on 1% in favor of C, a x 1  
nh ich  had bee11 accepted by E : ~ n d  af ternard .  came into t he  
~~osceecion of A n i thout indorsenlent : Held, t h ~ t  A could 
!lot recoler 011 .I count or1 the  bill. because it h,ld not been 
indoreed to hiill: 'lnd t h a t  he  could not recoTcr on n money 
c20nnl. n.ithout showins e ~ t h e r  tha t  tlie b ~ l l  had been iri- 
dorsetl to him or in b l m k  or t ha t  he had been obliged to pay 
the  ilioney in consequence of his liability :I.: clrn\ver. o r  t ha t  
they lind nccounted together and the  acceptor been fount1 
indebted to  thc d rn \~ -e r  in the  amount of the  bill. Sntith 1.. 

B v ~ u t r ,  418. 

8. I-Ion PT e r  it nlny be as to  note.: 11ay:thle O I I  ,l(,ttrat~d. ~vhe tbe r  
t r  not theg a r e  considered overdue until denland m:~cle, i t  is  
certain t h ~ t  a note. payable ' k t  qiglit" o r  "wl~en presented." 
i u  not due until it ib presentctl. 01t1ioi1rl I' l Io~/c .  564. 

See Guar:~nty.  

BOXDS. 
1. An nl)lig:~tion in  tlrese \vortla. "On or before the  first day of 

.Jann:iry next. I ~ > ~ . o m i s r  to  pny to  Robert S. Eurneg o r  
crc1~3r $160 for tllc, 11ii.c. of :I I!egro Iry t he  n m i c  of A11r:rni 
nnd the  use of two full c4ro1)s of boxes on Moore Creek. Wit- 
ness.'' rtt. .. is :lot :I c:ontliiiollnl obligation. B I I I . I I ~ ? I  (;. Gailo- 
iCU?J.  >:?. 

2. . in ol~lig:ltiol! for :1 ct1it:rin suni. payable ill s1)et:ific :~r t ic les  
a t  ;I y:!rticnl:~r t ime and p:;~c:e. becomes, after i t  is  due, net- 
tlsunrily :nl olrlic.;~tlon p:ryahle in luoney, unless t he  clefend- 
:111t ~)le:!cl.; :~nr l  11roi-c.7 n tcnder of t he  articles :rt t he  t ime 
n11d ])l:rre nlcritioned in the  contr:ict. Ifcct~~ilfott 1.. ClTer, 376. 

2. .\ died  lea^ in:: three c l~i ldren ,  of \vhoi11 R, the  defendant, xvas 
the  gl;lr(li:111. and who had qlaves left to  them hy the  will 
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130XDH-Crinti)1 l ied. 

11g C to t he  amount of up\vards of $600. R gave t o  D. the  
plnintiff. a bond, executed on 4 February.  18.1-G, of t he  fol- 
l o ~ i n t .  purpor t :  "I promise to pay D $360. bcinq in considera- 
tion of inoney n-hich hc ;,:lid for A and his heirs. which sum 
I ;mi to paj- when jt cnil be raised out of t h e  estate left  to  
them by tile will of C." The  wri t  was  issued nearly three  
ye;lrs a f ter  thc  d?te  of t l ~ e  bond: HrTd, t h a t  the  t rue  con- 
htruction of this l~ond  is, not tint the  payment slioulrl be de- 
lngcd until t he  gn:~rdi:ul could rz~ise the  amount out of t he  
hire and ~ r o f i t s  of the  property. but tha t  i t  sl~oulcl be made 
a s  soon a s  the  guardian could. by proper proceedings, raise 
the  money by the  sale of property, and t h a t  th is  could have 
Iwen done within less t han  three  years. 3lcRae c. McIZae, 
:KG, 

See Bills, etc. 

BOOK O F  DEBTS. 
Under the book-debt  la^^ (Kpvised Statutes,  ch. 1 5 ) ,  in order 

to elltitle the  par ty  t o  recover he must swear,  not only t h a t  
he "sold." but also t h a t  he  actually "delivered." t he  articles 
for  the  price of which the  sui t  is brought. Adkinson 5.  Sim- 
IIIOICS, 416. 

BOUNDARY. 
When a deed from d to  B calls for t he  line of a u  adjoining tract ,  

testimony cannot he introduced to  control t h a t  call by show- 
ing thnt  a t  t he  t ime of the  execution of t he  deed they r a n  t o  
:I different l ine ;  thnt  B afterw:~rcli  said this last  was  his 
line, and tha t  A and those who ciainled under him cult irated 
for  111n11y years u p  to this line. Jo7inson c. E'co-low, 199. 

1. T h e r e  n cofiol-uri is returned t o  court no proceedings can be 
had on i t  until notice of i ts  re turn  11as been given to  the  
person against whom i t  is issued. Bozcinan 2'. Foster,  47. 

2. \17here moneg has  been p i d  into n clcrlr'.: office upon a judg- 
ment. and the  judgment is  nzqigned. or the attorney's receipt 
for  the  note on which the  judgment mas obtained has been 
tr,rilsterred by the  plaintiff in t he  judgment to  :I th i rd  per- 
son, such assignee has  no t ight  to cue t h e  clerk for  the  
ilioney in hi. own name. :I.: lie had hut an eiluitable interest. 
9. 1.. Miller, 2.3.  

Where n deed I\-as deliyered merely a s  311 escrow? and  never ab- 
solutely, was  not registered and  v a s  finally destroyed by the  
111:lker. by the  c o ~ ~ s e n t  of t he  par ty  to m-horn i t  purported t o  
lie mxdc. i t  cannot constitute a color of title. Clrus t ie~ v. 
Ph ilips, 2%. 

COSSTARLES. 
1. Constnbles a r e  not general collecting agents, except so f a r  as 

relates t o  c l a in~s  ~ i t h i n  t h e  juriqdiction of a magistrate. 

458 



INDEX. 

CONSTABLES-Contin iced. 
Therefore. where a n  order of t he  County Court  mas put  into 
a constable's l~nnds  for  collection: Held, t h a t  thouq11 he  re- 
c e i ~ e d  the  money. hiq sureties r e r e  not liable. S. c. Out-  
lull(?. 134. 

2. When in an  action npon n constal~le's hond the  hreacli as- 
signed is  t ha t  t he  constnhle "had failed to re turn  to  the  re- 
lator the  note" ~ r h i ~ . h  he  llrtd placed in his hands for  collec- 
tiol:, it is sufficient defense for the  officer to  show t h a t  he 
had obtainecl a juclgme~lt on the  note :  for then the note be- 
came merged in the  judgment and re~nnined in t he  hands of 
t he  justice. 6. T. Hoolcs, 371. 

3. TVhm a constable is appointed by the  County Court  a t  May 
Term, his appointment cspires a t  the  neat  February Term, 
'rrhich i s  t h e  regular t ime prescribed by law fo r  t he  qualifi- 
cation or appointment of constables. S .  z. Bwchnvz, 4:36. 

CONSTITUTION. See Corporations : Evidence 

CONTRACT. 
1. A cropper has  no such interest  in the  crop a s  can be subjected 

to  t he  payment of his debts :  \yhile i t  remains in mass, until 
a division, t h e  whole i s  t he  property of the  landlord. i3ru:ier 
T. J n s l e ~ ,  12. 

2. The  doctrine of apnropriation, a s  constituting x delivery : ~ n d  
thereby pxssing the  t i t le to  t he  purchaser. arises in cases of a 
sale of goods generally, a s  distinguished from the  sale of a 
specific chattel. And when n leqs quanti ty,  out of a larger,  
is the  subjcct of the  contract, then no property passes to  the  
purchaser u n t ~ l  a delirery, for  until then the  goods sold a r e  
not ascertained. Ibid .  

3. The  vendor m:ry a:~proprinte t he  quanti ty purchaced by sepa- 
rating i t  from the bulk ; but t he  appropriation is  not com- 
plete until the  vendee assents to  take  the  separated portion. 
Ibid. 

4. A proniise by -1. t ha t  if R will marry and  ha^-e a c h l d  by his 
wife lie ~v i l l  pay l1i111 a certain qum, is a valid contract, and 
upon t h e  continqency happeninq E is entitled to  recorer t he  
amount. with interest from the  time his child \r:m born. 
Gwrcit~ c. CI omottie, 174. 

5. Where one hnd  n claim aq:rinst three clisir~butees 011 account 
of nsqets receivetl from a n  ~ntes tn te ' s  estate, and  they jointly 
proniised, verbzrlly, t h a t  they nould  pay the  deb t :  Held, t h a t  
this promise was  ~ o i d  under our  statute.  being only oral, be- 
cauqe each of the  defendantq was  liable separately in pro- 
portion to t he  assets he Iind receired, and by this promise 
cnch made l ~ i n ~ s e l f  responqible for  the  liability of t he  others. 
Hill 1;. Do~rglctg, 103. 

6. A sold a t rac t  of land to B. and gave him a bond for  t h e  title 
and B, aq the  price of t h e  land, prouised verbally to  pay 
$100 t o  C. to xvhom A was  indebted: Held ,  t h a t  th is  cnse 
does not fall under the  10th section of the  s ta tu te  of f rauds  
(Rev. Stat., ch. 50, secs. 10 and 8 ) ,  relating to  promises to 
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COXTRACT-Corltinzced. 
pay the  debts of other persons. because the  promise is  to pay 
the  debt of the  very person to wlio111 the  promise is  made. 
Ilicc 7.. Carter,  298. 

7. But  in such :I case t he  promise, being verbal, mmes within 
tlint l ~ r o ~ i s i o i ~  of t he  8th section ~11ic11 provides t ha t  all 
contracts to  sell o r  conr-ey lands, etc.. shall be void unless 
such contract or some memorandum or note thereof be put  
in v r i t i ng  xnd signed hy the  p n t y  to  be charged therewith,  
etc. r n c l ~ r  this prart of the  section the  verbal pronlise lrns 
void. Ibid. 

8. TT'liere there is :I contract for  the  sale of a slave, ;l~lcl the  
question was  whether it \-,*as the  intention of the l x~ r t i e s  
tha t  t he  contr:~ct n-ns to be considered executed or only ex- 
ecutory. t he  court cannot decide tha t  question, but n ~ u s t  
leave it to t he  jury. Featherston 7;. Fecctherstoii. 317. 

9. TTllere a person liired a negl'o to mo the r ,  and one of t he  
s t i ~ u l a t i o n s  a t  tlie hiring  as "that the  negro should uot go 
11y writer." and t h e  person nlio hired the sliare permitted 
otliers to use him and hy them he  wiks e r u l ~ l o ~ ~ d  on t h e  
water,  in consequence of which he lost his l i fe :  FIeld, t h a t  
these lat ter  persons n-ere not nns\verable in damages for  t h e  
loss of t he  slave to t he  or ig ind h i r e r ;  for  t he  stipulation 
w:!s merely l~ersonal ,  and in no wily attached to the  slnre.  
T l ~ i l ~ l e i ~  r. C r c e c ~ .  421. 

10. K h e r e  n person llnd in store 2,100 bushels of corn, and sold 
2.800 husliels of it to A, hut  t he  2.800 bushels n-ere never 
se l~nra ted  from the  .XI00 bushels, and the whole was  after-  
n ; ~ r d s  tlestroged by fire:  Held, t h a t  t he  property in t h e  
"ROO I~ushels had not p:assed t o  A, a s  there had been 110 de- 
l ivery; ;rnd therefore A n-ns not bound to  pay the  stipulated 
price. And this result follows, whatever may h a r e  been the  
illtention of t he  l~a r t i e s  ns to  the  pro11erty pnssing presently 
oil the  contract being ~nade .  W a l d o  7;. Belchcr.  GO% 

See Assuml~sit  ; Elections. 

CORPOBATIOSS. 
1. The Legislature h s  the  constitutional power t o  repeal a n  ac t  

e s r ab l i sh i~~g  n county. I t  has t h e  same 11ower to consolidate 
:IS to divide counties, t h e  exercise of t he  power in both cases 
being upon corlsiderntions of public exy~ediency. JIills 7;. 

TVi17iaiirsJ 62s. 

2. The purpose of maliing all co r~~ora t ions  is t he  prtblic goorl. 
The only sul~at:~ii t ial  differe~lce between corpor:ltions is t h a t  
in some cases they a r e  erected by the  mere  wi l l  of t h e  Leg- 
islature. t l ~ c r c  being iio oflrrr pccrty iiitercstfrl or coiiceri~ed,  
and these ;Ire snhject nt  all times to  be modifietl, changed o r  
nnnulled. Ibitl. 

3. Other corporations a r e  the  result of cont rac t ;  the  Legisln- 
ture, for  t he  1)urpose of accomplishing a public goocl. chooses 
to  do i t  by t h e  instrumentality of a secot~rl ~ i c c i ' f ~ .  These 
trro parties m;kl;e a coirtract; the  Legislature, in consitlerzt- 
tion of certain labor and o u t l : ~ ~  of money, conferring upon 
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the  par ty  of the  second pa r t  t he  privilege of being a corpo- 
rntion, v i t h  certain powers and capacities, Being a con t~ac t ,  
it c:rnr?ot be moclificd. changed or annulled without the con- 
sent of both partiee. I b i d .  

4. Counties, etc.. belong to the  first clnss; railroad and turnpike 
coi~ipanies. etc.. nre inqtances of t he  second class. Ib id .  

See Ro:ltls : Turr~pilie Companies. 

COSTS. 
1. Where a person sued i i l  fot mn ~)aupet.is and recovered a rer -  

dict, hut the judgment was for the amount of the rerdict  
only, and not for  tlie costs, he cannot afterwards. upon a 
rule. liaxe an  order t l ~ n t  execution shall iqsue against the  
defeiidmt for his COS~S.  Cnviev C. Wood. 22. 

2. While a suit is in progress the  witnesqes h a r e  a right to de- 
mand, from the  par ty  nt  whose instance they a r e  summoned, 
the  paynient for  their attendance a t  the  end of each term or  
a s  soon a s  the suit  is disposed of. Their claim af ter  judg- 
ment is not  g gain st the  person sumnloning them. hut against 
the perwn Iiound to pay the  coqts under the judgment, un- 
less the p:rrty qo houild is insolvent. Ihitl .  

3. Where the general character of a party in an  action of slan- 
der is att:~cked. :md qeveral witnesses a re  introduced for the 
purpose cf suqtnming the  attncli, the act of Assembly re- 
quiring only t x o  witnesses to a fact  to be taxed in the  bill 
of costs does not a p p l ~ .  I t  i q  a case for the  esercise of the  
discretion of tlie judge presiding a t  the trial. H o l n m  v. 
Johnson, 55.  

See Roads ; Esecutors :rud Administrators ; Criminals. 

COVENANTS. 
The assignment of a corenant for  the delirery of .laves does not, 

a t  law, transfer thc intereat in the cocrnant. Cooli v. 
d ~ t l ~ w .  407. 

COUXTIES. See Corporatious. 

CRIMINALS. 
When a crilnii~al case is r e~nored  for tr ial  from one county to  

another, in which the prisoner is conricted. the expense of 
guarding the  jail in i11e county in which the  conviction takes 
place niuqt be defrayed hy the  county from which the  case 
was  removed. S. 1'. J~tsticcs,  135. 

CROPPEII. See Contract. 

DAMAGE P. 
I n  a n  action :rgninqt t h ~  rcprewntative. ot a cleceased person, who 

lind tonimitted a trcspacs on the pr%yerty of the  ])laintiff, the 
plaintiff cannot, no matter how aggrnrated the  trespass may 
ha re  been. recorer xindictire daniages. R i p p c ? ~  c. ~Uillcr, 
217. 

See Tentlcr : ~ J i l l s  ; Interest. 
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DEEDS. 
1. A deed, after reciting a sale of land by execution. proceeds 

thus:  "In consideration. etc., tlie said P. R., sheriff, etc., 
dot11 h e r e b ~  bargain. sell, alien, enfeoff. conrey and confirm 
w i t h  the Wid Jnnies T. Brooks. etc., their heirs and assigns, 
etc.. to hare  ;:nd hold the same l o  the said, etc.. their heirs 
:iild :issigns": IIc7tl. that C11e use of the word x i t h  does not 
affect tlie scnse or operation of the instrunlent: as, upon the 
rmtc3st. it is evident between or with whom the contract is 
.:nd 11;- and to ~v11on1 the e s t ~ t e  is conveyed. Broo7;s .I;. Rut- 
( S r ~ f f .  321. 

2. Wl~nt  the description in a deed for lnnd lueans. or whether i t  
conveys any definite idea, :ire clueslions for the coilrt. and 
ourht !lot to be left to the jury. L' t l : ! t~i ! ldson )c. Iloo1;s. 373. 

See Fr,~u:l-. etc. ; Eviden~e. 

T h e r e  money h : ~ s  been rewired by an  agent. :I denimd or mis- 
ap!)lication of the lnor-~ey is necessary before an  nction can 
br i~ rouz l~ t ,  and the statute of limitatioi!r: only begins to run 
from the time of such demand. W u t i n g  i R ~ c h n r d ~ o n ,  77. 

Where A was entitled to a life estate in slaves, nncl, being threat- 
elled 11-it11 a suit in e q u i t ~  to enjoin her from sending the 
negrors out of the State. in consideration that  the suit should 
be forborne, agreed that the slxves should be placed in the 
possession of R, who was to pay her the hires annunlij-> and 
they were accordingly so placed in B's possession: H c l d ,  
that A thereby trnnsferred all her legal interest to R, there 
Iwing a sufficient co11sider:ttion and an actual clelirery of the 
s I ; ~ ~ - e s ;  that A, therefore. could not support a n  nction a t  
Ian- for them, but her o n l ~  remedy, if I3 failed to pay over 
the hires, was in equity. B e i i r ~  r. TVilson, 285. 

1. In a n  action of ejectment. where tIic idnintiff declares in 3 
single count upon :he j o i t ~ t  uild s ecera l  r l im i se  of different, 
pcrsons, he must be nonsuited. Dcui t~ev  c. P u r r ,  4s. 

2. Where a recmerg is lind in ejectllleilt, upon the several de- 
mises of different persons, a11 the lessors m 3 y  unite ill a 
joint action for the ?ilcsnc profits. C a m p  c. I Iomes7cg,  211. 

:i. ITl~cre the lrasor of the plaintiff in ejectment claims as  pur- 
ch:rser a t  nn execution sale 1n:rcle under a judgment in which 
he n-ns llim~elf the plaintib, lie must sliow the judgment a s  
well ns the esccution ; nncl if the sale IT-as by esecutioii un- 
der a drcrec in equity. he inust not only show the decree, 
but also the bill :~nd answer and so much of the pleadings 
n:ld orders :IS will show that the decree \rns pronounced in 
n cnuce pro11erl~- conctituted between the parties. L y ~ r l g  v. 
TVheeTw. 2%. 
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E.JZCTJIEX'~--CO?I~ i?! i'cd. 
1. In  a n  eiectmcrlt l)rouglit 113 a gurch:!ser nt  <heriff's sale 

ne.li11st t l i ~  tlefend:~nt in the  esccution. t he  lat ter ,  n-hile stiil 
i!i l m s e ~ s i o u ,  cnnrlot resist ugo11 the  ground tha t  he ( t he  
tlefeiic1:;nt) h:ls n Ixtter  title. 17)irl. 

9. -1 x c o r e r -  ill c,icctincilt \\-ill uot support a11 action for the  
~ t i t ~ s i ~ c  l~rofits, unless the lessor hns rrgtl.iner1 the  l~ossession, 
e i t l x r  by bring put in under process o r  11y being let in. 
l 'o~~to l !  c. IIr1:1y, X ) I ,  

(4. \There n recover:; ill r.icct~!ient is upon the  denlise of one of 
t l ir  several lessors. lwlting nrlotlier lessor in ~~osscs s ion  doc;: 
not entitle t h e  lessor. upon whose demise the  recovery v n s  
effected, to :11 action for the  ::iestrc profits. Ibitl. 

7. I11 e j c c t ~ ~ l e n t  tlie rule is well ci;lnhlislred tha t  \ ~ - l ~ e n  :I person 
is admitted by the  court to defend ns landlord, ~ ~ h i c h  he  
has a right t o  cI:~ini. he st:~lids in t he  place of his tennnt, 
:111d c:ui make no defense tlint the  tenant cauld not have 
~xncie. TT'ig,qilis ,". IZcddic!;. :-;SO. 

S. TYhrn n im:l claims t i t le uiirler c.oIor of t i t le :uid seven yenrs' 
possession it is riot eviderlce of tlie ndverse possessioii t h a t  
Ire 1i:id pnt t h e  rift of on(. who clniins t o  be the  owner of 
t he  lniic! in possc;eio!l. \Vhen ;I husbn~id  is in possession he 
is not depr i~-ed of it by ilny nrr;liigen!e~l'c bet~veell his wife 
:iild :I tliiril persoil. preteiiclinji to  o\vn the  lalid :~nd to g u t  
her  i n  1)ossession. I J o m l l  L.. k 'e i lo t~ .  469. 

See Color of Title. 

A person ~ ~ l i o .  on the  clay of or pre~-ious to  an  election, furnishes 
liqcor. ei ther nt t he  requcst of x c:lndidnte or any other per- 
son. \:-it11 n l~elief tl~:-.t sucli furnislli?lg of liquor is for t h e  
purpose of inf;r:ci~cirlg electcrs. cnimot recover his nccount 
ngnii~st  the prrson orilering tile supplies. because the  con- 
t rac t  is ;!g;~i:?st gooil 11:oraIs ilnd the  purity of elections: an11 
becnuse sucli collrluct is l~ro:~i:;itecl 117 ou r  s ta tu te  I an .  D~tl ie  
v. I s 1 1  Dee, 112. 

ESCAPE. 
1. Where  n shc~rii'l' :u~~cstecl  :I mnu o ~ i  n cn. ;rn. :tnd committed 

him to j:lil ill crlstoti>- of t he  .jailel#. :uld t h e  ~ ~ r i s o n e r  cscnged : 
Held .  t l i :~ t .  without t i  I~oncl of indminity. tlie jailer wns ollly 
11o11ncl to t l lr  sheriff for ~ v n n t  of flc7,elity or due  care in t h e  
disch:~rge of his cluty. T u ~ . r e r i t i ~ c  1;. Fnltcctt. G52. 
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ESCAPE-C'outinued. 
2. A <lieriff has  a right t o  t ake  a bond from the  jailer to indem- 

nify him f r o ~ n  all Tosnes to ~ ~ 1 1 i c l i  he may be subjected by 
the  escape of :i prisoner while in custody of the  jailer. 
I b i d .  

ESTOPPEL. 
1. Estoppelc; ninst Ile mutual and bind only parties and privies. 

One who is not bound 11s an estoppel canuot t a l x  advantage 
of it. Grif%n 1;. R i c h a r d s o ~ .  430. 

2. Where n grandfather,  since the  act  of 18013, made :I parol gift  
of a negro woman to  his granddaughter: and placed the  
slave in t he  possession of t h e  granddaughter 's  father,  wi th  
wliou~ she lived, a s  her property, and the  negro \>-as aln-ays 
:~lleged by the  father to belong to t he  granddaughter:  Held, 
t ha t  tlie father,  and, of course, any person c l :~ in~ing under 
him. n-ere estopped to  deny the  grnnddnughter's title. !I'arL- 
iuto?? 1;. Latham, 596. 

See Executors and Administrntors. 

ET'IDESCE. 
1. Ordinary care, reasonable tirue, m c l  llrobnhle cause, the  fac ts  

being established or proved, a r e  questions of law, to be de- 
cided by the  court. B11e.s v. Hol~nes ,  36. 

2. The declarations of a slave a s  to  his health and  tlie condition 
of hi\ bodr a r e  :~dniissible in evidence in nn action brought 
11y his m:lsler to rrcorer dmiages  for :un injury clone to  him. 
Ibid. 

3. T h e r e  on a n  indictnlent the  defendant plexds n former con- 
viction, i t  is competent for hi111 TC p r o l e  by one  rho was  not 
a witnesi: on the  former tr ial  what  a n-itness 17-110 was  e s -  
anlined on hehnlf of the  Sta te  on t h a t  t r ia l  deposed to, 
though t h a t  witness was  still alive and ~ i t l i i n  t he  jurisdic- 
tion of t he  court. in order to  s l i o ~ r  t he  identity of the  cases. 
S. 1.. Smith, 33. 

4. Where a society exists which has  i ts  writ ten rules and  by- 
1x1~s  i t  is  not competent t o  show by parol testimony t h a t  
there a r e  other rules and usages. independent of those con- 
tained in such writ ten rules and by-laws. Holuics c. Jolut- 
SOIl.  55. 

5.  It is not competent to  introduce a s  a witness a member of a 
firm to  prove thnt his in(1ividual board or any other indi- 
r idunl debts were to be pnicl by t h e  firm. S t r e d  v. Jfend- 
OKs, 120. 

ti. In  nn action on :: Imnd. xrhere evidence was  given t h a t  the  
bond was  to  he d e l i ~ e r e d  u ~ ?  when t h e  obligor paid the  costs 
of n certain s u i t :  Hcld, tha t  th is  evidence was  inadnlissible 
t o  show tha t  the  bond was  n conditional one, but t h a t  i t  was  
proper to  ahon- t ha t  by the  agreement of t he  parties t h e  
bond was  to  be paid in n-hole o r  in pa r t  bp the  pa jmen t  of 
t he  h i t s  of the  suit ,  and, therefore, t he  obligor, if he  paid 
the  costs. was  entitled to  n credit on the  bond, pro tanto. 
TT'n7tcm 1..  TTrr1tar.s. 145. 
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EVIDENCE-Contin rcerl. 
7. Where a party offered in evidence the copy of a deed for the 

purpose of showing the receipt of money. and it  appeared 
that  the deed had not been proved nor aclinowlcdged by the 
supposed bargainor, but notice had been given to produce 
the original: Hcltl. that the copy was not aclmissible for any 
purpose. as  the originnl would not be, until properly proved. 
Lanzbrrt 1.. Imlibert. 162. 

8. I n  nn :~rtion in TT-hich is inrolved the bona ptles of a contract 
for the sale of goods, the declaration of the vendors a t  the 
time of t l ~ c  sale, that they were indebted to the vmclee, and 
an ajirec~~~lrnt between the parties that the price of the goods 
or :I part of it n n s  to be credited on that  debt, is competent 
evidencar, though the nction is agxinst third persons for seiz- 
ing nncl c.onrertinq the goods. Pattoir 2;. Dfll;e. 2x7. 

9. So, also, the dec laratimi of the venclors, made son~e  time before 
the contmrt to mother person besides the vendee, that they 
were indebted to t l ~ c  vendee, is competent evidence to prove 
such indebtedness ill nu action by the vendee against third 
persons. Ibid. 

10. Whether there be n sen1 or not to a warrant from :I justice, 
is a misecl qncstiou of law and fact, to be decided by the 
judge below, and from his decision there is no appeal to this 
Court. R. 1.. Woi-7r.11. 212. 

11. In  :1n :~c~tiou brought to recover a penalty for uot working on 
a ro:ld in Wilkes County, Itlid off by comn~issiouers under 
an act passed in 1849, ch. 100, i t  is necessary, before a re- 
corery can he effected. to show that the commissioners were 
duly sworn as  the act directs. Colvevt 2;. TT7kittirlgton, 2iS 

12. Held, that this Court cannot presume that the emancipation 
of a slave is w i d  by the laws or policy of South Carolina, 
hut that this fact should have been proved. Joncs 2;. Aber- 
nathu, 250. 

13. The declaration of a partner, after the purchase of an article, 
that  he had purchased it for and on account of the firm, is 
not of itself sufficient evidence to make his copartners liable. 
White 2;. Gibson. 283. 

14. Where a mitxeqs for the plaintiff. on being e~amincd  ns to n 
particular tr:~nsaction, stated that he had paid a certain 
sum of money to the plnintiff, and the witness' credit was 
attacked and the trnnsaction in~peaclietl for fraud: Held, 
that  it WIS competent for the plaintiff to shorn that he had 
entered the plyrneni on his books a t  the time alleged. Fnin 
2.. Etlir~rtTs. :!O.L 

15. Where thc~ sul~scaril)ing witness to a cleed for l:111tl or slares 
and the nlaker are  clend or cannot be procured, ~11ereby i t  
caul~ot he :~c.lcno\vletlged by the one or proved by the other, 
rwourse I I I : I ~  he h t l  to thc common-law mode of proof for 
the pnr1)ose of nr:~ltinq the cleed rvidencc nt common law 
generally. Currier 1 ' .  ZTainpton, 307. 

16. I n  such :I case t l ~ e  party would be under the urcessity of giv- 
ing sirnilnr c.videncc of the execution on the trinl. Ib id .  

33-30 46s 
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EVIDESCE--Contin ued. 
17. A mere mark o r  cross of a n  illiterate subscribilly w i t n ~ s s ,  p r ima  

facir, c:~iiiiot I)e identified, and, therefore. the  instrument 
1!1;1y he read u l ~ o n  proof of t he  handwrit ing of the  party. 
llii17. 

18. IYliet'e, from the  certificnte of t he  probate of n deecl, i t  only 
:~p~ir~:~i 'crl  t l x t  t he  witness s ~ o r e  in genernl terms tha t  t h e  
sipnnturc of the  part)- was  in his I~;lncl\rriti~ig. but he d id  
not stxte upon wha t  grounds he  formed his opinion nor by 
whnt i111~ms lie hail acquired a li~io~vlcilgc of t he  hnndwrit-  
in? of tlie pa r ty :  Helt7. t ha t  this erideuce gn rc  no authority 
to grant  :m order of probnte. /bid. 

19. Where n m;ru 11as chni'qctl :I n-o~nnii \vith incontinence with 
a p:rrticular indiridunl. lie cannot. on the  tr ial  of nn action 
for t l~i . ;  slnrlder, go into rridence t o  s h o ~  th:rt she  was  in- 
continent with other persons. TT'ctitcrs v. Sitcoot, 21% 

20. The  t l~clnra t ions  of the  I~usbund, who is neces sa r i l~  a par ty  
to tlic snit for slander of his wife, a r e  admissil-~le in eridence 
to  slic)\v her guilt. I b i d .  

21. \\lhei'c :a i11:111 has  conveyed a c lx~t te l ,  but still r ~ t n i n s  t h e  
lms.;essioil. his acts nnil decl:rrntions. e r en  sul~sequent t o  
~ u c l i  (.onreyniice. while IIC continues in posse~sion, a r e  er i -  
clence ngninst the  wndee  or grantee on a question of fraud. 
F o s t t r  1.. TVoocTfin, 3311. 

22. The official re turns  of a guardian to t he  County Court of t h e  
s ta te  of his account with his ward  :ire admissible eridence, 
in ;XI :kction against  tlie Clerk of the  County Court for neg- 
lect of duty  in not issuing a .wire fncins. a s  required by law, 
to cnusc ilic gunrdini~  to  r e n w  his hoiid. S. c. Bfggs, 412. 

8 .  111 oscler t o  mxke the  declarations of :I decenseil ~ e r s o n  er i -  
dencc. :IS " i l y i n ~  declnrations." i i  is not necesbary t h a t  t h e  
person should 11e in crrtic!l:o n1o1Ti.~ ( i n  the  very ac t  of 
dying) : it is suiiicieilt if he he uridi'r tllc apprehension of 
i m p e n d i n  clissolution. ~ r h e n  a11 iuotire for  c2onee:rlment o r  
falsehood is l-~resnined io  be absrnt,  nild ~ ! I P  party is  in a 
lmsition as  solemn :IS if ;In o ; r t l~  11x1 k e n  administered. 
s. f .  ~'i~!/71)11U,~l. 51:;. 

24. A ~vi tness  c:rnnoi Iw nrln~itted to st:itc t11;1t "lie thought t h e  
deccxsed thought he would clip from his wonnds." H e  can- 
not fii1.e his on.11 opi~iion. but only depose to the  s ta te  of t he  
n-onutl.: of tlip deceiisecl and wha t  he I7lrtt and there said 
: I I I ~  did, from \\-hich the  court ma>- cleciclc \vll;it lie thought 
of his coiitlition. 771irl. 

25. I f  t he  tlccensecl. :it the t i i i~e  he nlnde the  cleclarntioils, wns in 
fuct ill a condition to  nialce tlleill competent evidence, a hope 
of recovery a t  n sul~seqnent l ime would not render them in- 
co~ill~eteii t .  IT~it7. 

26. The  n d n ~ i ~ s i o i i  of dying i leclaratioi~s as ericlencc is  not i n  
o l~~~os i t i o l i  to th;rt p : ~ r t  of t l ~ e  Eill of Rights which snj-s that ,  
"In all criniinnl 1,rovc.utions w e r y  nian hils :I r ight to  be  
i i iforn~ed of t he  :rccwation ngainst him niid to  confront t h e  
accusers and ~ r i t nes ses  u-it11 other testimony." Ibid. 
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EVIDESCE-Co?ltit~itctl. 
27. Parol evide~ice ning be ndniitted to show n custom o r  usage 

of n p h c e  ~vlrcr r  n contrnct is  euterecl into, for t he  purpose 
of :iunesiu;. illcidents to and esyl :~i i i i~ lg  the  nienns of terms 
used i l l  it. Euc I~cfore  the incident c:ul be :illliexed the  con- 
t r : ~ c t  itself. ns in:idc. niu'it be prowd.  The  inciilent caullot 
he used i o  est~iblish the  contract. iior can it be inconsisterit 
with the  terms of the  contract. JIoore r .  En.~o:i, XS. 

28. I t  is  iio groriiiil of t x q t i o u  to  n de~os i t i on  tlint tlir notice 
was :.i\-eil to take  tllc deiwsitioris of A. B. C, and others, 
iuld the dqwsition of nri ther A, E nor C was taken. ;LTo 
Duqctltl r .  c:?i~ith, 576. 

29. T h e r e  n c.!yy of ;I s ta tu te  of m o t h e r  St:itc. ha s  been re- 
ceived in evidence in the  court  below. n1111n insuficient 
~ t roof .  yc't if it is nl;irlc to nppear to this Co:lrt from a n  
official nud proper source t h a t  t he  co l~y  so received in 
e r i d e i m  \v:rs corl*tsct, a rcirire tle novo  will not be ava rded  
for thnt  error. Ibiil .  

30. Whertx not iw h:ls no: bemi give11 to  produce n bill of sale o r  
other i~ l s t r~ in i rn t  of writing, or where its nbsence is not satis- 
factorily nccouiitecl for, i t  is not coiiil)etent to  introduce, 
ns evit1ei:cc o f  tlie esccution or contents of t h e  instrument, 
the ornl udinissions o r  de?,l :~r:~tions of the  d leged maker. 

31, A pnrtg c;~linoi introduce st~cuncli~ry eridence of the  coiltents 
of :i \rrittell instrulllcnt merely ulion shon-ing tha t  the in- 
s:ru~iicli:, thouzli in esistence, is  in nliotller Stnte. Thread- 
! j i ? l  T. 117tite. 591. 

See Buu11cl;~ry ; JIalicinus Prosecution ; T: r r r an tg  ; Ejectment ; 
ddn1inistrntol.s and Executors : Ren-arc1 ; Wills. 

ESECLTIOSY.  
1. An officer ~ h o  has  a11 ex (mt iou  against  n tenant  in com- 

mon of c.!iattels mny Icvy up011 the  undiricled property and  
t:il;e i t  into his i ~ o s s ~ s s i o n  for t h e  pnrl~osc of selliiig the in- 
terest  o f  the  def'eiiilai~: in the  exeeutioil : :lnd lie does not 
thrreby subject hiluwlf to  an action by the other tenaut in 
co1nnio1i. L'lci.itt.~. i.. i r 'ah.~~.,  291. 

2. Wliere the lalid of n 11~b to r  lixs beeii sold by execution and 
a11 nctioii is bronzlit :~g:ril~sr hini to recover possession, he  
iins iio r ight to o b j ~ c t  t1i;lt the  slierift' has not mncle the  
deed to  the purcIi;lscrs ;ir the  csccurioil salt3, since the  
sheriff may con\-cy to  ; I I ~  assigiicv. \vlietlrer he be nil as- 
signee by 1::w or by co!itr:lct. 131.001;s r;. nutc l ib .  221. 

3. d purchaser o f  1:iild a t  a n  execution w l e  gets n good title, 
nltlio~igli tlie s:ilc \\-;IS made on Tuestl :~y o r  Wei i i iesda~ of 
the  week on the  I\loiicl:~y of \rhic,li the wri t  ~ v 3 s  rcturna- 
ble, but was  not rctnrlicd. Ib id .  

4. ,1 rerersioil i!! I'CY\. af ter  n trrrn for genrs, is  the  subject of 
esecntion: tlit. s l icrif l"~ deed is a s  ef'fectunl to 11:lss it a s  
t ha t  of thc rc\.crsioner; :md tho tena1:t ~ v h o  clniins under 
such deed is  not estol)lml from settillg it up  a s  n bar to 
;111 ;~c t ion  of ejcctlnent by the  reversioner. Mztrrell IJ. 

Roberts, 424. 

4G7 
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EXECUTIOSS-C'outin 1tc/7. 
5.  Payment to the sheriff dischnrgcs an esecution, and a sub- 

sequent sale of property under such execntion is void and 
cc~nvcys no title to the purchaser. l b i d .  

6. 8,  hy a botia fit7e deed proved mid rccristered in May, 1843. 
c.onwyed a slave to T: in trust to secure the payrnrnt of 
wrtnin debts. B by deed conreyerl thr  slave to C for a 
crrlain price. a11 of n-hic.11 was afterwards pnid by A, ex- 
cept S100. ( 2  then. by rleed rlated in 1547 and proved in 
1 8 3 ,  in considrrntion of the said $100. conreyc,d the slave 
to I): Heid ,  that though D might have talien that con- 
veyance in trust for h u:)on the payment of the $100, yet 
while the property remained in that situxtion, the $100 not 
being paid. h litid no such intcrcst as n-as liable to :in ese- 
cution against him. ( ;~ ' i r i t~  1;. R i c I ~ a ~ ' d s o ~ ~ ,  430. 

7. When a vendor of land retains the title as a security for the 
purchase money, and a b:~lnnc.c remains clue, the vendee 
has not such an interest u s  is liabie to execution under the 
act. Rev. Stat.. ch. 4.5, sec. 4, so as  to divest the legal title of 
the vendor. Badhccm 5. Corn, 456. 

8. Under a cc~!ditioiri exponcts against land the sheriff can sell 
only that which he could hnvc sold under the P. fa .  on 
n.hich the lrcrlditiorli esporltrs issued m-hile such fi. fa .  re- 
mained in his hands unreturned. Ibirl. 

9. If the defendant in an execution has no interest in land which 
is subject to he levied on while the fieri focicts remains in 
the hands of the sheriff. unreturned, but. after the return, 
he acquires a title, which is subject to execution, this sub- 
sequently acquired title cannot be sold under a t:elzrlitioni 
c.r.~)o~~ctx issuing ulmn such ficri facinx. Ibitl. 

10. Such subsequently acquired title shtill not ormate as  an 
estoppel in favor of a purchnser a t  :I sale made under such 
centlitio~zi exgotrus. The law ctlily sells estutes under its 
process. m ~ d  not the c1lrciice.s o f  (111 estoppel. Ib id .  

11. A court-martial is a court of special mld limited jurisdic- 
tion. I t  must be organized agreeably to law, and this must 
be shon-n d i s t inc t l~  by every one IT-110 seeks to enforce its 
sentences or just if^ action under its precepts. Therefore, 
where R co1npauy court-martial. :rs is required by our law, 
nlust be composed of ac least two coniiuissioued officers, and 
it did not appear in this case that nlore than one commis- 
sioned oficer sat  in the court, an execution issued by a 
tribunal so constituted is void and does not justify an officer 
in ae,ting under it. Bell v. Toole!/. 605. 

12. Where an  execution is abont to be leried by a constable, 
the debtor, if he has 1)erson:rl property.  nus st show it, and 
if he does not the officer commits no Xvrong by levying on 
the land in thc first instance. Sloau v. BtnnlU, 627. 

13. So if it does not appear that the officer knew of the exist- 
ence of the lwrsonal proprrty, he is justifiable in levying on 
the real estate. I b i d .  

468 



INDEX. 

EXECUTIONS-Continued. 
14. If an  interlinentio~i appears on the face of an officer's return, 

nlld there is no evidellce to sllow when i t  was done, the 
court \\-ill 11rrs1mie thxt it was done before the return was 
made, nhen the otficer had authority to alter his return. 
Zbicl. 

EXECUTORS A S D  ADMIKISTHATORS. 
1. An adniinistrator is ~lrotected by judgments reridered against 

hill1 within the nilic r~ioliths alloived him lo l)lead, though 
iu suits otter that i : ~  which he pleads theill. T1errj/ c. 
17est, 63. 

2. An administrator who establishes his plea of t'ully adminis- 
tered is entitled, of course, under our statute, to his costs; 
and the plaintiE, though he take :I judgment q u a ~ d o ,  can- 
liot have :I judglue~lt against tlie surety ill the adminis- 
trator's nl)l~th,rl bond, the case having been tried upon all- 
peal. Ibid. 

3. The lieat of kin cariliot nlaint;ii~i an action 011 the adminis- 
rratioll bond, after the death of the administrator, because 
he failed to take hito his 1)ossession and distribute certain 
Ilegrotbs to \I hich his intestate \vils entitled. These rlegroes 
pass to tlir :~dlni~listraror tlc bojzis I I ~ I ~ .  ;11lc1 are to be by 
him distributed. h'. z. Uj itton, 110. 

4. Money be lo~gi~ ig  to an intestate, used by his \\-idow after his 
death, must be accounted for by her to the ;~tlministrator. 
Grin11 I.. A Y ~ I ~ I ~ M O I I ,  126. 

3. A surety to :ui a l~ l~eu l  by :I lxlrty who dips  lending the suit 
has iio lieu 011 his assets until after he has paid what by 
the judgnieilt he was ascertained to be liable for as surety. 
G r e c ~ ~  1.. 1T7i1 i ic r~~~s.  139. 

ti. The nest of kill cannot aupl~ort nn action oli an  ndministra. 
tiou bond for their distributive shares, because this implies 
that tlie estate has 11oL beeii administrred, and the action 
should be by an admillistrator de bottis I I O I I .  S. 1;. Xoorc, 160. 

7 .  d u  executor tlc son tort is entitled to 110 :~cTiol~. Francis 1;. 

Telclr , 21 5.  

S. O w  cainiot be held li:rble :IS executor t l c  \oil tort Jvhere there 
is a rightful executor. escept in cases alleced to be fraudu- 
lent. Ibid. 

9. The jury c:!lniot allolv col~lmiasions to all executor, etc., with- 
out a previous order of the ('ounty Court; but it is not neces- 
snry that this order should be ii~nde before tlie commence- 
mtwt of tllr suit ;~q;linst the eseeutor. h ? ~ ~ ~ c 7 ~  r.. .Johnso~r. 
224. 

10. Where the ])le;i of fully :~d~lli~iisterc~d is 1'0111iil in favor of 
the administr;~tor. :rnd upon a sc iw fac.ius against the heirs 
they come in :!ud plead that the administrator has assets: 
Held, that  u11o:i the trial of the issue upon that plea the 
heirs may give evidellce of any nssets received by the 
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EXECUTORS ASD ADMINISTRATORS-Continued. 
administrator, either before or after the trial of the original 
suit, and up to the time of the plea pleaded to scire facias. 
Carrier c. Ii-ampton, 307. 

11. In  actions by administr;rtors the letters of administration, 
granted. as  they are, by a domestic tribunal of exclusive 
jurisdiction, and remaining ui~revolred, are priina facie evi- 
de i~ te  of the de:rth of the alleged intestate and of the right 
of representing him. Bric1;house c. Briclil~orcae, 404. 

12. The provisions of the act of 1846, ch. 1 (Pamphlet Laws), do 
not al)ply to a cnse where an admillistrator of the deceased 
was appointed before 1 February, 1847, though that ad- 
ministrator be dead and an administratiou de bonis non be 
granted, subsequently to that date, when the act was to go 
into operatioil. Poxell z;. Feltorl, 469. 

13. Where an executor arrests a defendant on a ca. sa., sued out 
on a judgment obtained by his testator, and afterwards 
dies, and the proceedings on the ca. sa. are discontinued, 
and then administration de bonis %on, with tile %&ill annezed, 
is granted, this administrator is not liable in any way for 
the costs of thr l~rocrrdings on the co. so. Harnpto?~ c. 
Cooper, 580. 

14. No action a t  law can be maintained to collect the assets of 
a deceased man, except by his personal representative; 
but where A, claiming a slave as  a distributee of B, em- 
ploys C to sell such slare, and accordingly C sells the 
slave and receives the price, he receives it  for the use of A, 
and cannot dispute the title of A, but is bound to account 
with him for the sum received. McNair  v. &fcL(n$ 602. 

See Intestate's Estates ; Damages. 

FORMA PAUPERIS. See Costs. 

FRAUDS ASD PR&\l-DCLENT CONVEYANCES. 
1. Under our act of Assembly a man cannot be held to  be a pur- 

chaser for :I valuab!e consideration who gives for the land 
n ~ t  more than one-half or two-thirds of the value. Harris 
1;. LIeGraffwweid, 89. 

2. Although one of the debts inserted in a deed of trust to secure 
several creditors he fraudulent, yet the legal title passes to 
him, and his sale to :t third person is ralid. Ibid. 

3. A man beiug hound to n~aiutain and support his father, con- 
veyed a tract of lmid to his brother in trust to perform the 
conditions of that bond in the first place, and then out of 
the proceeds of the lalid to pay the other creditors of the 
ma1;er of the deed. I n  the deed was contailled the follow- 
ing clause: "The manner of executing the deed, as  to the 
support of rny father," is left to the discretion of the malier 
of the deed: Held, that  this did not make the deed, on its 
face, fraudulent in law, for it  reserved to the maker no con- 
trol over the fund, but only the manner in which the father 
should he supported. Gibson z;. Wollier, 327. 
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FRAUDS A S D  FRAKDULEST CONVEYASCES-Co?lti12 ited. 
4. The  fac t  t ha t  t he  debt to  the  fa ther  was  prospective. :is well 

a s  inilnecliate, cloes not make i t  illegal to g i re  it t he  prefer- 
ence. I b i d .  

5. Wliere a ninn ~ual ies  ail absolute conr-eynnce of n chattel. pur- 
p o r t i n  to  be either :I s;rle or n gift, nnd continues for  a long 
t ime in the  possession of the  chattel so purported to  be con- 
wyrtl .  thip creates. in law, u strong ~)rcsu~i ip t iou .  on ~ ~ l i i c h  
the  Ju ry  slionld find the  ~~~~~~nnce f~~nndule i i t  :IS against  
crtditors,  unless op~msinf and ~ s p l : ~ r i a t o r y  circumstances 
should rebut t he  presnrny)tio~i. Fo,str.r 1;. TT'oodfitz. 339. 

6. F r a u d  is  neTer, esclusiwlg,  o question of fnct-that is. in the  
sense of l c a ~ i n g  i t  to  the  uncertain judgment of tlie jurors 
to give to tlie inteiit to convey upon a secret trust ,  or to  
the  fact of credit being given to the  grantor, upon his con- 
tinning ill possession. such effect a s  to them, in each case, 
iiiay SC?!II pro])?r: hut. on the  contrcrry, t he  effect of such 
ml intent or fnler credit, if in fac t  esistiiig, depends upon 
the  fixed principles of the  law. Ibitl. 

7. 'Then a deed of t ru s t  for t he  payment of debts conveys a cot- 
to11 factory. etc.. xlld in t he  deed a r e  provisions t ha t  the  
nlalier of the  deed sli:111 retain possession for eleven months, 
nntl during tha t  time hi- family may be supported out of 
the  proceeds of t h r  f .~c tory  : Held. t ha t  these prol-isions did 
not nialie tlie deed fraudulent in law. upon i ts  face. but. a s  
t he  proTisioiis might linve bcen for  tlie benefit of t he  cred- 
itors as  well ; ~ s  of t he  debtor, the  question of fr:wdulent 
intent was  one upon n-hich the  jury must decide under all 
the  circumstances. Y o u n g  1;. Booe, 347. 

See Evidence : Contracts. 

GRANTS. See Presumptions. 

GUARANTY. 
On the  g u a r a n t ~  of n note the  guarantee is not bound t o  show 

t h a t  he  has made a denland on the  ninlier. but the gunrmto r  
is only discharged wlien i t  appears t ha t  he  has  suffered loss 
in consequence of t h ~  guarantee's not using due diligence. 
Fa r row 2;. Eespess. 17). 

GUARDIAS ASD WARD. 
1. Where  a guardian to  nil infant,  appointed by a county 

court in this State.  removes to  another State, taking with 
him a pa r t  of t h e  property of tlie infant,  t he  court which 
made the  np~)o in tn~en t  has t he  right to  remove him. without 
notice, and appoint another in his place. Cooke 1;. Beale, 36. 

2. Where a person settling with n guardian paid him. by mis- 
take, more nioney than lie was  entitled to receive: Hcld, 
t h a t  he wa5 enti t lrd to recover t h e  ewes?  from the  guardian 
individually. Il 'o~r L.. Elliott. 51. 

3. I n  charging :I guardian t h e  mode of compoundi11,g interest is 
t o  ninlie annual r&s, making tlie aggregate of t he  principal 
and interest clue a t  t he  end of a pwt icular  year a capital 
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GUARUI AS ASD WARD-Contirt.cte~7. 
sun1 bearing 6 per cent interest thenceforward for another 
year. :rnd so on, with rests from year to year. But if a sum 
ltc found due a t  a rest clay during the guardianship, that 
smn. being then conrerted into capital, is entitled to draw 
interest thrrenfter until it shall be paid. xntl that is but 
simple interest. there being no subsequent rest made. Ford 
c. I . I I I I I ] ? / A . C ,  327. 

GUBRUI.ISS. 
The County Court. on the petition of the guardi;w of a certain 

infi~nt, passed the following order: "Ordered that he, the 
<:lid W. B., guardian. s ~ l l  the land of said deceased T. I-I., or 
so mudl thereof 3s will be sufficient to discharge the debts": 
I ic ld ,  that this order was unauthorized and roicl, and, of 
(YIII~SC.  that n 11urc.11ascr ~mder  it  acquired no title. Duclcet 
I . .  S l c i ~ ~ w c ~ ,  431. 

See E:ridenc.e. 

1XDICrl'A1 PlST. 
1. The 11rorihio11h of 1 1 ~ ~  : I C ~  of 1\11. (,11. \14. l;tir. ('ode, Rwised 

Statutes, c l ~ .  34. see. 61. punifl~iilg the cl~eiiting by false 
t c ~ k e ~ ~ s .  etc., do not :~ppIy to the caw of coitreyances of lands. 
S. c. /3ur1 ozcs, 477. 

2. 1Vl1e1.e the charge intended to be made in such an indictnlent 
is t h t  the defendant intended to cheat the plaintiff out of 
tn euty wares of land, the excess in quantity over tbirty-five 
news. the indictment should exgr~ssly aver that there was, 
in fact. such an excess of tnenty ;tcres. /b id .  

3. 1Vl1erci thc true grou~iil of complaint was that the defendant. 
by nleitns of :I forged Daper, induced the prosecutor to exe- 
cute a deed for thirty-five and one-l~nlf acres of land instead 
of fiftj -fire :md one-half acres, thereby defrauding the prose- 
cutor, the indictment bhould tlistinctly a r e r  this fraudulent 
gurl~ose;  but, though this be a fraud, it  does not come within 
the definition of any crime or misdenieanor kll0\~11 either 
to the common or stxtnte law. Ihi t l .  

1.  h housel~oldt~r. who nibhes to a\ ,i11 llimrelf of t l ~ r  lxovisions 
of the :I($ of Ahser~tl~lg of 1544-'4S, c11. 3'2 (Ire. Digested Man- 
ual, 1,. ]IS), 111~14. do so 1)y n l a h i ~ ~ g  opp1ic:ition and procur- 
ing the :~\signment to be nmle according to the ,let of Assem- 
bly, a t  any time. even after n levy of an execution or attach- 
ment. bt'fore the property is c.lranged or conrerted by a sale. 
S. c. Flo?/tl, 496. 

2. In the ~ Y I W  of ;I l~roceediug uuder the insolvent tlebtor's law 
the c w r t  l ~ h  :~utlmrity to pernlit the schedule to be amended 
50 its to nl.tke nwre certain the description of the defend- 
i~nt 's i ~ ~ t e r e d  i l l  ~ m t t c r s  tliere set forth, nt any time before 
tile o;~tlr is , t t l~ui~l i~terei l ;  ; ~ n d  if the 1)l;tintiff is surprised, it 
is q ~ ~ u ~ t t l  for :I co~~tinu;u~c,e. .IlcLcod I. .  h-i~ Xltcr~it, 509. 
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INSOLVEST DECTORS-Coiltin rrcd. 
3. It is  sufficient to file t he  evidence of the  debts set  ou t  in the  

schedule. which nrr  in the posiecsion and control of the  de- 
fendnnt. a t  :uiy rime before i he  o:ltl~ is adminii tered Ibirl. 

4. I t  being n m;ltter of p~tblic notoriety thnt  proclamation money 
i s  wholly \vortl~less, i t  is uot nrcessary to s ta te  in the  sched- 
ule the  :rmou~it t lweof  with nicety, or to  file t he  same. 
IbitT. 

5 .  A boud given by :I l~erson :~rres ted  o11 :I ctr. s u .  for his appear- 
ance a t  court is reqniretl 11y our I n v  to be n ~ a d e  pnynble t o  
t he  111nintiff in the  execution; a bond otherwise p q x h l e ,  for  
thnt  rcason :~lorie. will prevent t he  court fro111 entering ;I 

sunlmary judgment. 11-ilTia>ic.s z;. U?,?inn.  610. 

6. Where  a person. arrested on n ca. sa.. gives n bond l~ayable  to  
A. B.. who mnltes t h e  :~ftitlnrit for  the  ca. x i l .  and styles him- 
self t he  :lgent of C. D., the  pl:~inti!f, 110 :rctioi~ c:m be main- 
tninetl on such Imnd in t l ~ e  name of D, fo r  lle is not the! 
obligee. Ih id .  

INTEREST. 
1. Wheu .I. ;I cit1z1~11 o t  ( k o r c i , ~ ,  Iwili< ill t!~i< S I ~ I ~ P .  o!ftwd to 

1e11d to B PB.000. I ~ u t  on his return to  Georgia. not hnring 
sold his cotton crop, wrote to B tha t  he could only lend 
$3.000. \vllereupon B went to  Georgia, there  received the  
money and executed hi? note fo r  t ha t  amount :  Held, t ha t  I: 
was  Ilound to  p :~y 8 per cent, t he  intereut according to the  
laws of Georgia. I)aci.s 2;. Cole~rcm. 400. 

2. The  par ty  who sues to  recover the  stipulated ~li~nn:!ges is llot 
entitled to  claim interest. even from the  d ; ~ t e  of his writ .  
I )CCC~.CI~T  C. H ~ i r g ~ i ~ ,  490. 

3. 111 Englancl the rule is tha t  iuterest is to be :~llon-ed where 
there  hns I~eeu :In esgress p r o v i s i o ~ ~  to pay interest. or where 
such promise is to be implied from the usage of t rade  or 
other circ.umst;rinccs. But for  goods sold. lilolley lerit. money 
paid, work and 1:lbor do!le, or on :I gunrmtee .  interest is ilot 
allowed unless there be : ~ I I  t,sl)ress or in~plied agreement. 
Our decisions have estendrd the  rule. ant1 for  uio~ley lent. 
o r  money lxlid or 11:ld : ~ n d  received, o r  tluc 011 :in :~ccount 
s ta ted ,  the j u q  ought to  I,? instructed to allow interest. t he  
proli~ise to  p:ry 11ei1g inlplied fr0n1 the  nature  of t he  tr:uis- 
action. L \ i ~ d  in t rorer  ;unci treslmss tle bot7i.s n.spot,fntis t he  
t h e  jury in :~y.  ill t l ~ c i r  tlisc~.ction. nllow interest u11o11 the  
value, froin the t ime of the  colirersion o r  s e ixu~ ' f~ ,  a s  a lmrt 
of t he  i1nln:kges. sn ;IS to co~lnpel t he  \vrongdoer to  make full 
coinpeusntion by c.h;l~~ginq hini wit11 the l l r i c ~  :IS nt n cc1s7l 
solc. I h i d .  

ISTICSTATE'S ES l ' . \T I~~S .  

2.  The  r~1e.r.e or c:mceling of t he  bonds of :I child. with nn 
intenti011 thereby to  prefer him in life, is nq inuch a n  nd- 
\ : ~ n c e n ~ e l ~ t  ; ~ q  50 much casll. Ib id .  
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ISTESTATITS ESTLITES-Contirizlcd. 
3. 111 order to constitute an adv:rncemeut of a slave by par01 

gift there must be a11 actual delivery and change of posses- 
sio~l. X C U ~ O L C S  %. UC(ICI~KS, 1-28. 

4. While n son coi~tinues to reside with his father the gift has 
no operation. but w11e11 Ile reinoves and takes the slnve with 
him. the adrancement 11ec.omes effectual and its value must 
11e estini;~ted :it t l ~ t t  period. Ib id .  

5. A child does not lose the benefit of :IU :~dvancement of a slave 
by selling it. Ibid. 

6. Adrancements are  understood to be gifts of money or per- 
son:~l property for the preferment and settling of a child 
in life, and not such as  are mere presents of snxlll ralue or 
such ;IS are required for tlie inuintennnce or education of 
the child. Ib id .  

JURISDICTIOS. 
1. A ca. su., iscued Iry R justice of the peace in Buncombe County, 

ought to be returned to tlic County Court of that county, not- 
withstanding the provisioris of the act of 18-24, abolishing 
jury trials in the County Court of Buncombe. F o s  v. W o o d ,  
213. 

2. Where a suit is commenced in the Superior Court for a less 
sum than $60 for goods. etc., sold, or for a less sum than 
$100 due by note, etc.. the suit shall be dismissed; and if 
the pnrty demands more in his writ for the purpose of evad- 
ing the law, and the .jury finds that a less sum is due to him 
tlinii that  of which the c o u ~ t  bas jurisdiction. he shall be 
iionsuited: P~ovidcd, that if the party will make affidavit 
that the sun1 for which he hns sued is really due, but he 
amnot establish it  for want of proof, or that the time limited 
for the recovery of an article bars a recorery, theil the plain- 
tiff shall hare judgment, etc. Parknm r. Haydin, 210. 

3. Hcld, that the same rules apply to suits in the Superior Court 
of Clereland County, removed under the private acts of 1844 
and 38-26 from the County to the Superior Court of that  
county. Ibirl .  

4. A being a surety for K. to indemnify him 13 gave him a lien 
on sorne hoq .  H afterw:rrcls sold the hogs to C. A refused 
to delirer tbe hogs, unless C would agree to pay the debt 
for wbicll A Tvns bound. This C promised, but failed to 
111:llie pzt~ilient, and A had to pny the debt himself. He then 
wa~rnnted C for the nioney so paid: Ucld, that a justice of 
thc pe:m had no jurisdiction in the case. Cogle c. Hamil- 
to,{, 231. 

5. T'ndcr the act of 1S4S. rr ls t i i~g to thc county of Polk, all the 
r ~ c o r d i  trnnqferred to the Superior Court of Polk from the 
county of Rutherford are  directed to be returned to the 
Superior Court of Rutherford County, the act of 1846 estab- 
lishing the Superior Courts in Polk having been repealed 

the act of 1518: Held, that the Superior Court of Ruth- 
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erford had the  right to  issue a n  execution on a judgment 
rendered in t he  county of Poll;, ~ v h i l e  tlie la t te r  had juris- 
diction. a s  to  cases from the  former county. removed by the  
act  of 18-16 and transferred by the  ac t  of 18.19. J l a t t h c t c ~  c. 
Gilrcath, 244. 

6. \There a petition Ii;~cl been filed in t he  County Court by the 
ues t  of kin of an  intestate for  t he  snle of negroes for t he  
purpose of distribution, and a sale had heel1 niacle by a coin- 
~iiissioner ul)11oiirted by t he  court. according t o  the  prayer 
of t he  petitioners. and he l i :~d  paid over to them \vhnt he 
alleged to be their  full respectire shares,  it is not con i~e ten t  
for these petitioners to  file a su1)scquent original petitiolr in 
tlie same court. c1i:lrging tha t  the  co~iliilifsiouer had not pnid 
them their  full shares ( they hnring signed n receipt in full 
by a mis take) ,  nnd requiring t h e  conirnissiouer to  account, 
etc., and pay over the  balance, etc. Reid c. P u s s ,  3 9 .  

7. Their relief could only he obtainrd by nri :111plication to  the  
County Court for a rehearinr,  if the  proceedings of t he  coin- 
missioner had been confirinecl, o r  by recourse to  a court of 
equity to set aside the  receil~t ,  if given through mistz~ke. 
Ib id .  

8. d court of equity has a general jurisdiction Co direct  t he  bales 
of the  estates of infants,  wherever the  purpose for  which 
the  snlr  is directed s l~n l l  be deemed by the  court  beneficinl 
to infants. TT' i i l iu~ns c. Hay?-i?~gtoii.  Gl6. 

9. The decree in sucli n cxse cannot be impeached in anF other 
cnse: neither upon the  ground t h a t  a gua rd i a~ l  wns not ap- 
pointed l ) ~  the  proper court, nor t ha t  there  xvas not clue ad- 
vr r t iwmeut  or competent evidence of i t ,  nor t ha t  t he  inter- 
est  of t he  infant was  not promoted by the  sale, nor t h a t  the  
decree did not find t h e  facts which showed t h e  sale to be 
beneficial. nor upon any similar grounds. Ib id .  

10. Where :I decree i \  made on behalf of inf'lnts for  t he  sale of 
"the l:~ric!s of the  decensed debtor lying in Moore County." 
and a sale is niadc of several specified parcels of land, the  
sale ratified, and a n  o rd r r  of t he  court  to  convey to  n par- 
ticulxr purchaser, no escegt io~i  cxn be taken t o  t he  general 
description of the  land in tlie decree ordering the  sale. Ibid .  

11. The court 1x1s the  power, xvitli the  consent of tlie purchaser, 
t o  substi tute another person in his place, tliough, a s  a n1:1t- 
te r  of wliolesoine practice. such :I substitytion ought not to  
be alloned before t he  paynient of the  purchase money, nor, 
perllaps. without looking to the rights even of third persons 
a s  :~g;~i r i s t  the  first purchaser. Jbitl .  

12. Cnder an  orclrr of t he  Court  of Equity for the sale of the  real 
estnte of infants, the  deed of t he  conimissioner appointed to  
ninlie the  snle, by v i r tue  of the  provisions of t he  :let of 1827. 
transferred to  the  purchaser tlir legal title. Ib id .  

JUSTICES O F  T H E  PEACE. 
1. The preanlblr to a war ran t  constitutes a pzr t  of it, and  where 

it ~ r t s  out, ill ap t  words. t he  offense for  which, a s  t he  plain- 
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JUSTICES O F  THE PEACE-Gortlinued. 
tiff alleged, the defendant had incurred the penalty sued for, 
the form is a proper one. Harshaw 1;. Crow, 210. 

2. A sr:ll is essential to a warrant issued by a magistrate to 
nrrest n person for a criminal offense, and if there be no 
cral tbe warrant is void, and the defendant is justified in 
rrsisting its rsecution. N. z. Worleu, 212. 

See Jurisdiction. 

LARCESY 
1. Turl~entine. wliicl~ has run out of the boxes cut into the tree 

for the purpose of receiving the liquid, is the subject of 
larceny. 8. z. Moore, 70. 

2. But to supl~ort an indictment for stealing two barrels of tur- 
pentine. it nlust appear that the turpentine n7ns in barrels 
when it  was stolen, not that it was dipped from the boxes 
in small quiuitities, from time to time. and then deposited 
in barrels. Ibid. 

LAWS O F  OTI11<R STATES. See ICvidcnre. 

LEGACIES. 
1 .  .In illfnut ii~ulatto vhild wns found a t  the door of a gentleunu, 

n-110 took clmrge of it, and it remained in his possession for 
more than seven years. he professing that he did not claim 
her nc, n slave, but believed she was free, and refused to de- 
l i \ m  her to nu1 person who could not show a good title to 
her as n slave. At his death he left her $200: Held, (1) 
tlixt if slie was free. of course the next of kin could not 
cl:~im distribution of her or of the legacy; ( 2 )  if she was a 
5I:rve. the next of kin were entitled to distribution of the 
legacy, and also of the girl herself, if he had her three years 
or more in adverse possession; and that, to vest the title of 
the slave in him. by virtue of the statute, i t  was not neces- 
sary that he should have clainled her as a slaw. S. 2;. Jones, 
154. 

2. Wl~eii shves. by :I will made by a testator in South C:~rolina. 
were directed to be emancipated, and then the testator says 
"all the balance of my estate to belong to C. J.": Held,  that 
C. J. could not claim these negroes a t  law under the residuary 
clause, even if the bequest for emancipation were void 
by the l a m  of South Carolina, because they did not pass 
by the words of the residuary clause, but only fell into 
the residue by the operation of the law. :lnd C .  J.'s title mas 
only ail equitable one. Jones z'. lberr~athy ,  280. 

2. A testatris bequeathed as  follo\w: "111 girl Maria, after my 
death, I do not leave her as a bond slave to  any person; I 
wish her to lire anlong my children, or otherwise if she sees 
proper. I leave J. S. to :let :IS trustee for said girl." 
Also, "I will and bequeath $25 to Maria": Held, that  under 
this will J. S. took the legal title to the girl Maria. Rimp- 
son v. King. 37'7. 

LESSOR A N D  LESSEE. See Taxes. 
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LIMITATIONS, STATUTE OF. 
1. A promise of a party that  he will settle with another will 

only take a claim out of the statute of limitations when i t  
clearly appears that the promise referred to that particular 
c1:iim. h e y  ti. Stephenson, 86. 

2. Where. to an action on a justice's judgment, the defendant 
pleads the statute of limitations the plaintiff cannot reply 
"a new proniise within tlie seren years." The replication of 
a new promise is confined to actions "on l)romiscs." Taylor 
v. Spicey, 427. 

3. After a debt had been barred by the statute of limitations, the 
debtor said to the creditor, "Unless J. R. has paid it  for me, 
it is a juqt debt and I will pay it" ; and again, "It  is a just 
debt and I will pny it, if I cannot prove that it  has been set- 
tled by J. R." : Held, that tlie case was thereby taken out of . 
the statute. By such declarations the onlts of proof that the 
debt had been paid rested on the defendant. Riehmontl v. 
Pugita, 445. 

4. Where a plaintiff in an action of assumpsit, in order to  bar 
the operation of the statute of limitations, gives in evidence 
words used by the defendant, the language must be such as, 
without straining, imports a willingness and intention thereby 
to assume the debt, or amounts to an unequivocal aclinowl- 
edgment of its subsistence and obligation. Ta!17o1 1;. Sted- 
mall, 447. 

5. In  a conrers:ltion hetween the plaintiff and the defendant, in 
relation to tlie matter in dispute. the former said to the 
latter, "l'11:it n~ntter  about Frnnli's hire in 1812 must be 
fixed," w h m  the latter asked. ' T i l l  not other notes or judg- 
nie~its do iastead of my note?" and the plaintiff remarking, 
"Yes. if they :Ire good." nothing further passed between 
tliem : TIe7t7, t h t ~ t  the clefendnnt's expressions did not rerive 
the debt and bar the operation of the statute. Ibid. 

See Denland ; Legncies ; Penal Actions. 

1. The rerdict of a petit jury. acrluitti~~g a man indicted for n 
conspir:lcy. does not. in an action for malicious prosecution, 
support the nvtmnent that the indictment was without proba- 
ble cause. Brll v. P e a ~ c y ,  233. 

2. In ;1n action for inalicious prosecntion the plaintiff must show 
particwlar malice on the part of the defendant towards him. 
Broo7ts v. Jones, 260. 

3. This particular malice may be proven by positire testimony of 
threats or esl~ressions of ill-will used by the defendant in 
reference to the plnintiff. or it may be inferred from the 
want of probable cause and other circumstances. such as, in 
this case, are  apt to engender angry feelings. Ibid .  
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MILLS. 
The owner of land. injured by the erection of a mill, who has 

proceeded hy petition, under which the annual damage as- 
sessed is as high a s  $20, :~nd  who has taken judgment for 
a i ~ d  received the damage for the whole five years, cannot 
liinintain n n  action on the case, brought after tlie expiration 
of th r  five years, without Iiaving again ascertained the an- 
nual damace by proccediu; under a second petition. Gil- 
1ia11l 1;. Canadfill, 106. 

That "all w ~ t e r s  which are  :~ctuallg navigable for sea vessels 
are to be considered navigable waters. witl~out regard to the 
ebb and flow of the tide, and that no one is entitled to the 
esclusire right of fishing in any navigable water, unless such 
right be derived from :in express grant by the sovereign 
liowcr, or, perhaps. by such a length and kind of possession 
as will cause a presumption of such grant to arise," must 
now he deemed tlie settled law of this State. Fagan u. 
. I  r t ~ i s  tead, 4::R. 

An overseer is not strictly a bailee, though n ~ a n y  of the princi- 
ples of that relation and many of its duties attach to him. 
I t  is his duty to take such care of the property entrusted to 
11iin as a man of ordinary prudence would take of his own 
~roper ty .  Smith u. Canreron, 572. 

See Roads. 

PARTSERS. 
1. On :I separate judgment against one partner for a partnership 

debt, only the interest of that partner in any portion of the 
partnership property can be sold by esecution. Price v. 
Hunt ,  42. 

1. The effects of a firm are not subject to attachment for the 
separate debt of one of the partners. Cook .G. h t h u r . ,  407. 

PAYMENTS. 
I t  is the rule in this country to apply payments to the debt for 

which the security is the most prerarious, n-hen lie npplica- 
tion is made by the party who pays. S .  ?I. Thonrus, 251. 

PESAL ACTIOSS. 
A comnion infornier cannot recorer a pena!ty unlrss he sue 

within the prriod allon-ed hy the act imposing tlie penalty. 
As n-liere a penalty is in~posed on prrsons fishing in the 
Ronnolic Rivcr a t  certain times, and any person may sue for 
the same, provided he does so within one month from the 
forfeiture. :~nd  if no such suit is brought n*ithin that period 
the 1:ln- officer of the State is directed to sue for tlie use of 
the State (Lan-s 1527, ch. 54), it  I ~ Y L S  hcld that after the ex- 
piration of the month the right of the common informer mas 
gone. Pagan 1.. Armisfeacl, 433. 
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PLEADISG, PROCESS AXD I'RACTICE. 
1. Where there is an  action on :I 11ond against two obligors, and 

;r norisuit is euterrd as  to one. this is no i z tmr i t  a5 to him. 
C,.a1cfo,.d 2.. Glass, 11s. 

2. On :I wire fucircs a q i n s t  lic~irs to subject the lnnds of their an- 
ct~stor, it is too late for tl~eln, ::fter they hare  :~pl)e:tred 2nd 
pleaded to the seirc facias, to more to disnliss the proceed- 
lugs because no decl:lr:~tioi~ h:~s been serred on them, al- 
though some of th r  hcirs iu:iy hare  been infants. T r i ~ p  v. 
Pottct., 121. 

3. Where a scrre fncias 1i:ls been w e d  out upon a judgment, and 
wl~ile it is in the sheriff's hands the parties agreed that  the 
collection of the money should I)? suspended so as  to euable 
tlleni to iiialre n full settleuiei~t, yet the s l~er id  is not thereby 
excused f1'oin returnilig the process, but is liable to nn 
:u~~ercnnent  if he f'lils to do ~ o .  Vorrotc 2;. .17liso?1, 217. 

4. The act of 1S2G, Rev. Stnt., ch. 21, see. 119, authorizing refer- 
ences to be made in courts of law to state the accounts of 
admiiiistrators, executors and guardians, applies only to 
suits brought upon their bonds respectively. I t  does not ap- 
ply to suits brought upon bonds giren by a testator or intes- 
tate in ~ r h i c h  fully adiniuistered is pleaded. Ly~zch v. John- 
S.O?l, 2". 

5. Where :In assignee of a bond brings a n  action of debt upon 
tlie bond, and the defendant p1e:lds non est factum only, this 
plea does not deny the assignu~ent. But if the action be on 
tlie case, a s  giveu by our statute to the assignee of a bond, 
the general issue denies both the execution of the bond and 
the indorsement. Port7 v. 1 a~~t l~ jXc ,  227. 

6. The plea of p;~ynient to an action on n judgn~ent, etc., is suffi- 
cient to corer ihc defense of n presuluption of paynlent or 
al)xudon~neut of clniii~ under our act of 1826. Butts v. Pat- 
ton. 262. 

7. Where :L n i i~u who is liable to militia duty is arrested on a 
ciril process while he is :~ttending n rniliti:~ muster, i11 viola- 
tion of the act of Asse~iibly. he may plwd the same in abate- 
ment. Jlc:r.l?li~ v. UcConl hs, 274. 

8. That the l)l:~i~itiff who sues :IS csecutor is not nu executor is 
a plea ill It;\r, :~nd the clefeudn~it m:~y ple:ld it with ally other 
bar. S7107~1~ c. Bar?., 206. 

9. In cases of ~ e r d i c t s  subject to the opinion of the court, all 
tlie I ) O ~ I I ~ S  011 whic11 either pariy iilcniis to insist ought 
to be re\er\ed, for all poiiiis not reserred are t:tl;cn to be 
yiren nl,. I t  o ~ i e  of thc 1)ar ties c:tnl~ot ha1 e insrrted a ques- 
tion on which the presidinq judge incline.; against him, he 
oucl~t  not to conscnt to such a xercl~ct, bnt ~)ereinptorily 
cluini t11:tt :1:1 opinion sli:~Il then he given to the jury, a s  he 
lias a r ~ g l ~ t  to do. Bi.ooks 1.. Eatcliff, 321. 

10. Wliere :nl :~ction W ~ I S  brouclit in the ~l:tuies of Jnmes Brooks, 
Williaiii 11:. Colton ; ~ n d  William J':. Churchill. pnrtiiers, trad- 
ing under the uame and firm of "Broolcs, Colton C Co.," 
and the judgnlent was in the name of Brooks, Colton C Co.: 
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PLEADTSG, PROCESS A S D  PRACTICE-Continued. 
Held, that this was a variance for which the judgment might 
hare been rewrled a t  common law. but the error was cured 
by our stdtute of an~endments (Iter.  Stat., ch. 3,  see. 6 ) .  
Ihit7. 

11. Tlle :lets of ,r ministerial ofiider, as  ;I conitable or sheriff, in 
nldliing returrib oil w:rrrants and writs. although required 
by law to he returned into n court of record, do not make n 
part of tlie record, are only p7ima faat. talien to be true, 
and may be contradicted and sllown to be false, antedated, 
etc. P a t t c ~  son 2. Br i t t ,  353. 

12. .\ reference to the clerk of the court to take : ~ u d  report the 
:recounts of :ln executor, adminihtrator o r  guardian, can only 
be mlde under the act of IS%, Rrr. Stat., ch. 33, see. 119, in 
:I suit brought upon the bond given by such executor, ad- 
ininistrator or gunrtlinn for the faithful perforinnnce of his 
cluty. -11rderso~ 2'. Jel-niqan, 414. 

13. \I7hrre one 1i:rs n c:luse of action againbt mother, accruing 
a f t e r  (1 tle?~la?id made, the suing out of a writ for that  cause 
of action, though the writ was in assumpsrt, when it  should 
liaxe been in cown;~nt. is :I demand in the strongest form. 
Niron C. Long ,  428. 

14. Where ie:-er:11 caws hare been clecitlecl upon the same ques- 
tion, after argument, the' Court mill not reconsider the 
grounds of those decisions, especially up011 a case presented 
\vitliout argument. Fagan c. AL~.~~t ts tead,  433. 

16. When both p:lrties appeal from a judgment the clerlw of the 
Superior Courts must malie out two transcripts, so as  t o  
constitute, as  there rexlly :ire, two cases in the Supreme 
Court. When thib is nc.glccted, the Clerli of the Supreme 
Court will state two cases on his docliet, and charge costs 
in each cnsr. I l c ~ c r c r t x  I.. U r o y ~ c ~ i ,  490. 

16. Tllere IS :I distinct~on betneen :I c , l u s ~  for :I nc1b trial and 
a cause for a mistrial;  the fornicr is a matter of discretion, 
the latter a matter of law. 8. c. T'ilq711nan, -513. 

17. Where on :I trial tlie circuinstancec are  such as merely to 
put suspicion on tlle ~ e r d i c t ,  by sho\\ing, not that there 
I L U Y ,  but that there might have been undue influence brought 
to bear on the jury. I)ec,~use there was opportunity and a 
chance for it, it is ;I iilattrr n itliiii the discret~oii of the ]re- 
siding judge. But if t hc  fuct be that undue influence was 
brought to bear ou the jury, as  if they were fed a t  the 
charge of the ~~rosccutor  or the prisoricr, or if they be solic- 
ited and advised l ~ o n  tlirir wrdict should be, or if they 
hear other eridence t1i:ln that which was offered on the 
trial:  in all such cases there has been, in contemplation of 
la~v.  no  t l - id ,  and this Court, a s  a matter of law, will direct 
:I trinl to be hnd, IT hetllrr the former proceeding purports to  
l i n ~  c acquitted or coiirictrtl the prisoner. l b i d .  

15. Wl~ere tlie facts in relation to tlie jury on a trial for mur- 
der mere that tlie jury were placed in the charge of a n  
ofhcrr and confined in the ordin:~ry jury-room ; that  they 
retired froin the court on Thursday a t  6 P. 11. and ren- 

480 
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PLEADIXG,  PROCESS d?;D PRACTICE-r'ottti~ztted. 
dered their  rerclict on Rlturday a t  10 A. 31. ; t h a t  while 
out  t he  men~ber s  of the jury separated a t  \nrious times to 
obey calls of na tu re ;  t ha t  cach on(' w l~nrn ted  himself from 
the  others more thnn once for t l i <  purpose, and one of 
them as  often a s  s ix  t m e s :  t ha t  when tiley did this they 
went, one :it a time, under c h n r w  of xi1 offiter, a11c1 during 
such absence the  other jurors remained together i n  the  
jury-roon~, n it11 the  dvor locked ; tli \ t  t h ry  \r ea t  about 
fifty j a rds  from the  courtl~ousr,  and returned nh ioon a s  
practicable, holding no intert.ourse n-it11 any one;  t ha t  one 
of the  jurors separated hilnself from his fello\vs and  vis- 
i ted n drug store, about one  hundred and fifty yards  from 
the  jury-room, fo r  the ~ u r p o s e  o f  11rr)curinq ~nediciue, beinq 
sick ; t h a t  he went under t he  charge of a n  officer. and held 
no conrersation except n i t h  the  keeper of t he  drug store, 
who aslied him if they had agreed on their  verdict, to  which 
he  replied "they llnd not": tha t  this ptore was  in t h e  most 
public place in t he  town of New Bern ;  tha t  another juror 
separated himself from his fellows and stood on the  outside 
of the  jury-roo111 ne:w the  door, t loied. tlud c o u r c r w l  j~r i -  
ra te ly  for  ten o r  fifteen minutes with a third person, but 
 hat was  said did not appea r ;  t ha t  the  jurors also a t e  and 
drank while out, but not to  excess; t h a t  a par t  of t he  t ime 
they did so with t h e  permission of t he  court, hut when en- 
joined by the  court  not to  e a t  o r  drink. they violated this 
injunction, contrary to  t he  n - i ~ h e s  of t he  officer who had 
them in charge: t h a t  several jurors rrrote notes and dropped 
then1 from the  windons  of the jury-room, and also received 
notes from persons not of t he  jury, but neither t he  contents 
of t he  notes nor the  naines of the persons to nhom scnt o r  
from wliom received appeared; t ha t  some of the  jurors con- 
versed from the  n-indows with persons in the  street on r a r i -  
ous subjects, and about this suit, but what  \ras said did not 
appear :  and t h a t  some servants and small  children had ac- 
cess to the  jury-room, the servants for the  purpose of carry- 
ing food and clothinq to t he  jurors, and the  children to  see 
the i r  fa thers  : Held, tha t  these facts might, in the  discretion 
of t he  presiding judge. h a l e  been n good cause for  granting 
a new trial ,  but they could not justify the  court in declaring. 
a s  a matter of law, tha t  there was  a mistrial. Ib id .  

19. Although i t  be not error t o  refrain from giving instructions 
unlefls they be aqlced for. yet  the  judge, when he does give 
instructions, ei ther of  his o ~ r n   notion or a t  t he  party's, 
should give them in such a way tha t  they be not in them- 
selres erroneous o r  $0 framed :IS to mislead the  jury. B p  
n~iin 2.. B y n ~ ~ t n ,  632. 

See Attachments ; Emancipation. 

PRESUMPTIOSS .  
1. I n  order to  rn iw  the  presumption of t he  grnnt of nn ease- 

ment  two things a r e  necessary: there must be a thing capa- 
ble of being granted and there must be a n  ndrerse posses- 
sion or assertion of right, so a s  to  expose the  par ty  to  a n  
action unless he had a grnnt. F e l t m  1;. Siinpsoii,  84. 
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PREST'AIP'L'IOSS-Co~ti11 ued. 
2.  I1 c r o i ~ s  that the presumpt~on of the death of an individual, 

ariqinq from his abqence from his donlicil for seven years, 
tltirs not i111:)iy that he dictl nt the end of the seven years, 
but that lie died either' then or at  some other period during 
tlir seven years. A'. ti. 11001 c .  160. 

3. T'ndrr the statute of 15'76. Re\.  Stat., ch. 65. see. 14, the pre- 
wl:~l~tic;~: of Tile pxgment or wtisfaction of a judgment does 
:lot ;rriw until ten years after the plaintiff hns ceased to 
l)rorceute !iii judgment, that is, until ten years after the 
tl:~) of the. retnrn of his last esecution. Bl i t t .~  1' .  I'utton. 262. 

4. I t  is cstahlished, as :I general proposition, that from a long 
and pence:tble possescion of laud, upon a claim of the right. 
:1 ~resuml~t ion  :~riscs that the possession was rightful. and 
therefore was under such grant, deeds and assurances a s  
a re  necrssary to impart to it that character. Llf t l lard 2;. 

RUI  l~.sf7nlt, 461. 

5. 1'11~ l~rr.uriil)tio~~ ih 11ot d~Iucecl ;is an infc~r'rncc~ of fact from 
the pofses\ion, as  c\ itlence merely and according to its influ- 
ence on tlie minds of tlie jurr  in 1)roducing or failing to pro- 
duce ;i co~lriction that tlle prebun~ption is according to the 
truth. but the deduction is n::lde. without regird to the very 
fact, by ;I rule in tlie law of eridence. I b i d .  

6. The force of this presumption is not destroyed or in any de- 
xree repelled by evidence which renders it probable that. in  
truth, a grant was issued. Ih id .  

7 .  The grant is presunied, not hecnnse the jury believed that one 
issued, 1)nt because there is no proof that  it  did not issue; 
indeed. in the nature of things, it  11-ould seem that there can 
be no sufficient negative proof of the kind supposed. Ib id .  

8. Wl!ere x long possession under a claim of title by a grant, a s  
in this case of forty-fi~e years, hns been proved, and to rebut 
the presumption it W:IS alio\rn that the party so clairning 
\ras u ~ i a l ~ l e  to produce a grant. declared his belief that it 
never esisted, m d  made efforts to obtain another gr:uit. the 
court ouglit not to have submitted to the jury, upon this cri- 
dence: to find whether there was a grant or not, hut should 
hare instructed them that, from the possession alleged. they 
should presume a grant. and, as matter of iaiv, that there 
ivns no eridenee to oplrosr ant1 r'epel the prcsuni1rtion. Ib id .  

REWARD 
1. Where nn ;rction is brought 1)s :I lrl:~intiff t o  recover the 

a~nount  of :L reward offered 113 the tIefmrl;\nt for the appre- 
hension :rnd rlelirery in jail of an individu:ll chnrged with 
'1 crilninal offense, it is incu~i~heni ou the plaintiff to prove 
that he eiti~er co~npellerl the iii11irid11:~l by forre or induced 
him 1 ) )  ~ ~ t ~ < r ~ : ~ - i o n  to makr the surrender. Clc, r i c  I .  Stri?i- 
ddl ,  : x j 7 .  

2.  If tlie suareutlcr of such i~idividuitl u; ts  wllolly voluntnrg. 
:tlthough lltr p1:lintiff nccompanied 11inl to the jail m r l  saw 
hi111 1o~lccd there, lie has IIO right of :~ctioli. I i ~ i d .  
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REWARD-Coiltifl rred. 
3. Where  an  agent is  authorized to  offer a rev  3rd  for t h e  appre- 

hension of nn i~ id i r idnal ,  i t  is only necessary to  prore  t ha t  this 
was  done; the  mode of d o i w  i t  is entirela in~mnterinl .  I b i d .  

ROADS. 
1. When a petition is filed to  discoutinue a n  old road between 

certain points and establish a n e v  one between t h e  same 
points, and the  petition is opposed, nud t h e  court. upon the  
hearing. refuse to  discontinue the  old road and est:tblish :1 

new rwc! ;IS prayed for, but direct another road to be opened, 
  as sing o x r  only a p : ~ r t  of t he  route prayed for by the  peti- 
t ioners:  Ifrlt7. t11:lt the  defendants \\-ere entitled to  recorer 
the i r  costs. Dacis 5.  Hill. 9. 

2. ,211 overieer of a public road has  no right. nt  his discretion, 
t o  widen the  road. This  can only be done by n jury under 
t he  direction of t he  County Court. Snzal7 c. Bason, 94. 

3. If t he  weather is so bad as  to 13rerent a n  overseer from n-ork- 
ing on the  road, o r  t o  render urlavailing any JTOP~C he  might 
do. he ought to be excused. S. I>. Sntull, 571, 

4. Where n charter has  been granted fo r  a turnpike road and 
the  road opened, t he  County Court hxs no right t o  conrert  
i t  into n ~ u b l i c  ro:rd. unless t he  charter has  been duly sur- 
rendered or, from a ?~onfrser  for  twenty years. a dedication 
to  the  gublic may bc presun~ed. S. 6. .Johnson, 647. 

5. E l e n  in quch cnSe the  road can only be mnile a public road in 
t h e  manner prescribed by the  nct of Assembly. The  mere 
appointn?ent of :la overseer will not be sufficient for  t ha t  
purpose. Ibid. 

See Evidence. 

SALES. 
Prol~er t j -  pawes l)y a sale and  delir tr j .  notn-itll-t;l~ltlin:: 311 r'.r.rr.n- 

tory  agreement to sell to  another and the  receipt of a pa r t  
of the  price. l l ' l lso,~ 1.. Purctl l .  502. 

See Agent and Princilx~l.  

SET-OFF. 
1. I t  is  the settled law in this Sta te  tha t  n debt due  by a n  as- 

signor of n bo:lcl or note a t  t h e  date  of Ihc  :~s'iignnlent may 
be ple:uled ns n set-off to  nn action by a n  assig:lec af ter  ma- 
t u r i t y :  hut this c l e~x~r tn re  from the  s tn tu te  (Rev. Stat., &. 
:-:I. see. SO) is  put 011 the  r o u n d  tha t  n lihernl construction 
is i~ec~ess:?ry to 11rerent t ~ n s i o n  and injustice. Il'lrarton v. 
H0pl;i11.3, 505. 

2. Where  i t  is  sho\vn this injustice nil1 not result, the  ru le  is  
tliffercut. L\s wheli the  assignor. nt tile d : ~ t e  of the  assign- 
ment had a n  account against  the d r f enda i~ t  in t he  action 
larger in nrnount t han  tha t  wliicli is attempted to bc cet-off: 
Hclrl. t ha t  the  de fendmt  could not avail  liiluself of his ac- 
count, as a sct-off, in a n  :~c.tion by an  wsipnee 071  a note or 
bond assigued af ter  maturity.  I L i d .  
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SHERIFFS. 
1. The sureties on the official bond of the sheriff are  not liable 

for a trrspass committed by him under color of his office. 
8. 1;. Brozoz, 141. 

2. A sl~eriff cannot be made responsible for the acts of a con- 
stable ~vlio soinetiines acted a s  his deputy, but never with- 
out :\ special deputatioii, and who has coinmitted a tres- 
pass by levying a void attachincut, unless it  can be shown 
that he was expressly authorized by the sheriff to levy such 
:~tt:~cl;inent. Iiattcrso7z 7;. Britt, 353. 

3. Much less can lie be responsible when the constable returns 
the attachment levied by hiin (1.9 co7~stallle, although by a n  
order of court the return is permitted to be amended by 
stating the lei-y to hare been made by the sheriff by the said 
const;!ble as  his deputy, the slieriff's office having then es- 
pired and the order of amendment having been appealed 
froin. Zbid. 

SLANDER. 
1. 111 an action of slander, when the chxrge is made by using 

a cant lhrase or a niclrname, or when advantage is talien 
of the fact, known to the persons spoken to, in order to con- 
re)- :I niranii~g whicl~ they understood by connecting the 
words (of themselres unmeaning) with such fact, the plain- 
tiff is obliged to make an averment of the meaning of such 
cant 1111rases or nicliname, or of the existence of such col- 
lateral fact, for the purpose of giving point to the words and 
of s l~owii~g tlmt the defendant meant to make the charge 
coinplaiilrd o f ;  and, in such cases, there must also be an 
arerinent that  the words were so understood by the persons 
to whom they were addressed. Briggs v. Byrd,  353. 

2. These arerments are traversable and must he proven, and 
differ entirely from what ar? cnlled innuendoes, which need 
no proof. Ihid.  

See Eridenre. 

SLAVES. See Legacies. 

SURETY ASD PRINCIPAL. 
A surety who l ~ a s  paid moue7 for his principal cannot sue him 

in an action of tort. Lcdbetter 1;. Torney, 204. 

' See Shrriffs. 

TAXES. 
1. In  this State land is taxed :sccording to its fee-simple value, 

and wl~oerer is owner of the land for the time being is 
bound to pay the t a x ;  as  if an estate is limited to A for 
iifc or for ten years, remainder to B and his heirs, the valu- 
ation is msessed without reference to this division, and 
eacli ~ilust pay the tax during the time that  he is the owner 
nnd enjoys the powession and pernancy of the profits. Wil- 
lord I:. Bloztnt, 624. 
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2. It is otherwise in the case of landlorcl and tenant, where rent 
is rcsrraed, for the rent is in lieu of the land, and the land- 
lord is in the prrnclltcy o f  the  propts of the lantl; and if the 
tenant is compelled to pay the t a s  he may recover from the 
landlord or deduct the amount out of the rent. Ib id .  

TRESPASS. 
Under L n \ ~ s  1840, eh. 37, which gives to the landlord, who has 

lenspi1 to a tenant, tlie rent to be paid in a lmrt of the crop, 
a certain interest in the crolJ raised, if the tenant reninins in 
~~ossc'ssion until :In esccntion :~q::inst him is levied on the 
wliole of tlic crop, nlthouqh tlic, 1:rncllord rnrr,v 11:lre a special 
action on the case arxinst the officer levyinq. yet he cannot 
n1:lintnin an action of trrsl):~ss. for he lins n~i t l ier  the pos- 
session nor the 11rol)erty. IWbles t. Lassitet . 73. 

TRESPASS FOR MESR'E PROFITS. See Ejectment. 

TRESPASS Q. C. I?. 
1. The action of trespass quare cBla:csum fregit is a remedy for 

an injury to the possession. arid therefore cannot be main- 
tained by one -rho lind not the possession a t  the time the 
injury was alleged to have been committed. Patterson G. 
Bodanhamnzrr, 4. 

2. Tenants in roinnion may, in general, sue separately for tres- 
passes on rexl estate. yet they may also join in such action 
in respect to the injury being to their joint possession. 
Camp v. Ilo~izesley, 211. 

3. A and B. being infants and tenants in common of a tract of 
land, C. tlieir mother, \vho was the administrntris of their 
deceased father, rented out the land to D, who entered into 
possession of it. The inf:lnts afterwards brought :I bill in 
equity against C for an account of their estate, and charged 
her with having acted a s  their guardian in renting out the 
land. and obtained x decree for the amount ascertained to 
he due, includinr: the rent ;  hut it  did not appear that the 
decree liad been satisfied: Held, that D, not being a party to 
these proceedings in equity, nor a privy to either of the par- 
ties. could not avail hiniself of them so a9 to prevent his 
being sued 7s x trespasser. H a ~ d ? ]  1' .  TViTliut/is, 499. 

TROVER. 
1. To sustmn the nctlon of trorer, tlie r ~ g h t  of property in the 

thing claimed and of pos~essiori a t  tlie time of tlie allrged 
co71r rrsion mud be vested i11 the plaintiff. Brazier 1;. ,4ns- 
l q l .  12. 

2. In : I ~ I  :lction of troyer, escept for n mere tempor:iry conver- 
sion. the plaintiff recorerq the mlue  of tlie property recov- 
ered, anti, therefore. to entitle liini to recover lie must show 
title and n possession or :I present riglit of possession. Bnr- 
wick 2;. Rar?c.ic-I;. 80. 

3. A negro sl:rre was permitted by his master to om11 a horse. 
Afterwards tlie uegro was sold to A, and the horse was talien 
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l7ROVEI:-Co?~t~~tl te t l .  
to  the  lat ter 's  house. A directed the  uegro t o  take  the  horse 
:in '1) alid 11c was  a ~ c o r d i i ~ g l y  g i ~ ~ n  to the  negro's son, who 
n ,,. tlie slave c,f R. H set 1113 no t l a i n ~  t o  the hor ie  and the  
s h r e  cold him to  another person: Held. t ha t  A could sup- 
~ m r t  no :~ct ion  aq,linst E: for the  value of t he  horw. Francis 
c. Welch .  212. 

4. A judgment. either before a magistrate or ill a court of record, 
i s  not t he  subject of a n  action of t rorer  and ronversion; nor 
is a note on n-liich n judgment has been obtained. because it 
is merged in the  jnilg~irent and ic defunct. I'lrctt 1.. Potfa.  
266. 

.5. ?'rover \rill lie for prol~lis'ory note%. by the  adnlinistrator of 
the  payee. ;~g,l inst  :I donee by oral gift. thouzh the  gift  be 
.rccompaniecl by delivery. HvicX~l~o~ise c. Briclihoirse, 404. 

6. .I rccorery in trover fo r  x note or bill : ~ u d  payment of t he  
tl:nll;~zes divest the  property nuc of the  p!aintiff, and. in- 
( l e d .  ~ r s t  it in the  defendnnt. ns bet~veen him and  the  plain- 
tiff. Ibitl. 

7 .  A conversion. to  suhject a defendant in a n  action of t rorer ,  
consists ei ther in ;In appropriation of t he  thing to  t he  party's 
own use and benefirial enjoyn~ent  or in its destruction, o r  in 
e.\rerc.ising donlinion over i t  ill exclusion o r  defiance of t he  
plaintifYs rights. o r  in n-it!~l~olding the  possession f rom the  
plaintiff under a c l a i ~ n  of right inconsistent with his own. 
Gloirev t-. Ridtlicl;. 582. 

8. Giving i o  :I negro :r ccJrtific:rte thnt  he i\ f ree  does not amount 
to a conrersion in t he  person giving the  certificate, if t he  
negro should tu rn  out to  be n s ln~-e .  Ib id .  

TURNPIKE COJIPAST. 
The t rue  construction of t he  act  of Assembly inrorporating the  

Hickory S u t  Turnpike Company is t ha t  the  Sta te  road, 
n-here i t  crosses t he  Blue Ridge : ~ t  IIiclrory S u t  Gap, is  not 
:111rogated by the  said charter,  but is to  be continued and  
kept in repnir by the  road overseers in their  resl~ectire coun- 
ties until t he  turnpike i.; completed, and t h a t  t he  company, 
for  the  1)urpose of constructing t h e  turnpike. 11w the  privi- 
lege. when it is located along the  Sta te  road. to  enter upon 
it m~cl olxtruct  i t  ~vllen.  where. :ind :IS l o ~ i g  a s  is reasonably 

% necessary to enable t h ~ m  to malie their  improvcnients, and 
~ r h e n  it is locatecl nezr  t he  Sta te  ro:ld t h e  s;ulie privilege is 
conferred, to he exercised in a reasonable n!anner. in refer- 
ence to the  interest of t he  company and the  coni-enience of 
t he  pul~lic. the  lnitcr  I~eing macle, for  n reasolmble time, to  
g i ~ - e  place t o  the  fornicr. .I d n ~ t t s  c. Tirrtiliike Co.. 4%. 

USURY. See Interest. 

VESDOP, \ S D  YESDEC.  
I. I n  general. :I ~ e n t l o r  of 1:lnd is bound to prepare the  conyeg- 

1nce : r i ~ l  tenc?er i t  o r  offer to do s o ;  hut n l iere  from t h e  na- 
ture  of the  contract i t  appear5 t h a t  those to  whom t h e  t i t le 
T T C I ~  ro be 11lac1e n e r e  unlinown t o  t he  \-endor, but known to  
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VENDOR AND TESDEE-Conti~r~ted. 
him wlio made the purchase. the latter is bound to give the 
necessary iufor~nation to tlir ~ c n d o r .  or. IS he Sails, to pay 
the price contracted for. C7iristiuii 9. Niso~l. I. 

2. A vendee, by contract for the sale of a tract of land, can main- 
tain nli :~ction upon thr  bond for title, without having made 
:I ~aynlen t  or tender of the whole of the purchase money, 
when by a sale of the property it is yut out of the power of 
the rendor to make the conveyance a t  the time the vendee 
has a right to cull for it. Vic71oTs v. E'r cenzaic, !)!I. 

3. And it malies no difference whether the vendor himself has 
made the conveyance or whether i t  has been made by a 
sheriff under process of lam. Ibirl. 

4. l n  such a case the measure of damage is the clifference be- 
tween the real value of the property a t  the tinie of the breach 
and the amount of the purchasc money reuiniiling unpaid. 
Ibid. 

See Colitract ; TVarr:~nty. 

VENDEE. See Auction. 

WARRANT. See Justices. 

WARRANTY. 
1. No warranty of quality is implied in the sale of goods. Dicli- 

.yo17 1;. Jordan, 166. 

2. If u vendor sells articles apparently of the lcii~d ordered by 
the ~endee ,  though the rendee has no opportunity of testing 
the quality until after he has used them, yet, if there be no 
fraud on the pnrt of the vendor, the purchaser must bear 
the loss, if it turns out that there is 2 defect in the articles. 
I7)id. 

3. One nlay recover iu an action of coren:int or ussumpsit, on a 
bill of sale for a slave, for a warranty of the soundness of 
the slave, although there h r  no witness to the bill of sale. 
lllur~cell z. dfillcr, 272. 

See Action on the Case. 

WILLS. 
1. In :I colitrorersy rcsl)ecti~~g the prol~ate of :I will, any person 

who is entitled in intercst may become an actor. The course 
is to stnte 011 ilie record such matter as  shows on which side 
the person I~eco~ues an actor, so as to show distiuctly whether 
he mar il l  tlie rcsult be eutitled to or liable for the costs. 
E f n j n ~ ~ ~ i ~ r  L .  Tcfl ,  49. 

2. A pc8rsnl! n:l~ned :IS executor is not competent as a n  attesting 
n-itnws to :I n ill of personalty. Xor will his subcequent re- 
irunci:~tiol~ :11id release make him so. I-1e"must be disinter- 
ested : ~ t  the time of attestation. Moi tori .(.. 11iq7 a ~ i .  368. 
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WILLS-Contiw ued. 
3. In order to satisfy that part of the lam which requires the 

attestntion of subscribing witnesses to a will to be in  the 
presewe of the testator, it is sufficient if the attestation be 
in the same room in which he is, prorided it be not done in 
a clandestine, fraudulent way, which would not be in the 
party's presence. B y n u m  v. B y n u m ,  632. 

4. Where two persons agree to make mutual wills it u;ould seem 
that bad faith in the one, either in not making his will or 
in concealing it after it was made, will not prevent the pro- 
bate of the will of the other party. Ibid.  

W I T N E S S E S .  See Costs. 


