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AUGUST TERM, 1848. 

JIASTIS A s n  GRAY T-. A S D R E K  PORTER. 

An nplwnl from n n  interlocutory order of tlie County Court v i l l  be 
sustailied n h ~ n  the qurstion prewntetl to  the court is such that 
a judg~ue~lt  upon it oue way would put an end to the cause. 

APPEAL from the Superior Court of Law of WILIIES, at  Spring 
Term, 1846, Caldwell,  J., presiding. 

This %-a8 an action of debt upon a fornier j i idpen t  ( 2 ) 
commenced by a warant issued by and returnable be- 
fore a single justice out of court. The ~ m r r a n t  was against the 
defendant Porter and one Benjamin C l a ~ ,  and the plaintiff's 
obtained a judgment against both the defendants, from which 
the defendant Porter appealed to the County Court, where n 
motion was made by the plaintiffs that the appeal should be 
dismissed because it was taken by only one of the defendants 
to the judgment. This motion n-as refused, and from the order 
of refusal the plaintiffs appealed to the Superior Court, where 
the defendant mored to dismiss tlie appeal of the plaintiffs. 
The presiding judge orerruled the motion and ordered a writ 
of 1x-owdendo to issue to the County Court, directing that court 
to dismiss the defendant's appeal, and from this last ordcr the 
defendant prayed and obtained an appeal to this Court. 

C l a y &  for plaintiff. 
No counsel for defendant. 

Sa~r.-O\~-in:. to the inc l i~pos i t ion  of tlic Reporter, the first eight 
caws were omitted to I w  rel~ortt t l  nt the prolwr time. 
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IS T I I E  SrPREXE COURT. [32 

BATTLE, J. That one defendant in a joint judgmcnt against 
t no  or more cannot appeal xi thout his codefendants has been 
settled by many decisions in this Court, one of wlzich has been 
made recenily. Sitlitir 1 . ( ' iriluinqhum, 30 S. C.. 460. The 
motion made in the County Court to dismiss the appeal of the 
defendant from that court ought, therefore, to ha re  been 
granted, but having been refused, could the plaintiffs appeal 
immediately from the order of refusal, or  ve re  they bound to 
wait until a final judgment was rendered against them? The 
qucstion arises upon the act of 1777 (I:e\-. St.. ch. 4. see. I ) ,  
which provided that "when cny person, either plaintiff or de- 
fendant, or  who shall be interested, sllall be dissatisfied ~vit l l  the 
sentence, judgment or dccree of a n 7  county court," he may 

anneal therefrom to the next Sunerior Court. Were the 
L L 

i 2 ) guc+:ion an open one. there iriipht be qome doubt wlletller 
the sentence, judgment or decree of tlle County Court 

from 111iicll the appeal nia7 he taken is not a final and not 
merely an  interlocutory one, but a contrary constn~ction has 
been put  upon the act, and we do not feel a t  liberty to depart 
from it. I n  the case of Hunt 2'. Croz~~e l l ,  6 S. C., 424, i t  n7as 
held by a majority of the Court that  an appeal might be taken 
from an  interlocutory order of the County Court granting leare 
to amend. So in  the case of H n w e y  z.. ,9mitlr, 18 K. C., 186, 
it was held not only to be competent, ba t  the proper course for 
a party diqsatisfied n i t h  the sentence of the Couuty Court 
ordering the re-probate of a will to appeal at once from such 
order, without ~ r a i t i n g  for the final sentence up911 siwh re- 
probate. But it is not every ordcr nhich  the Count? Court may 
make in the progress of a case that  is the subject of an appeal;  
C h i e f  J z ~ s f i c e  Tnljlor. i n  delivering his opinion in TTvnt  z.. 
P ~ o w e l l ,  admits thiq, but says that, "IT-henerer the que4oi l  I re-  
sented to the Countv Court is such that  a judgment 1111011 i t  one 
way would put an rnd to the cause, i t  may be appealed from." 
We are disposcd to ailopt that  rule, and it is deci.ire of the 
case before us. I f  thc luotion made in the County Court had 
been granted, it r o u l d  hnve put an  eud to the c a v ,  h i ,  being 
improperlr refused. tlle p1:lintiff had a right immediately to 
a p l m l  from the order of refuqal. That  there are somc incon- 
vcnience., attendinq tlrr allon-ing of appeal' from interlocutory 
o r i l ~ r ~  of the  count^- Court cannot b~ denied. Ther are c l ~ a r l y  
poii~tcd out hy .J1rr7qc Dnniel ,  in the disqenting opinion which he 
filed in the case ahore referred to of H7r11t 2 % .  C ~ o u  ell ,  but they 
, i 1 ~  VI 'PRI~T 01-er~~eiqh~cl  1~ the a d ~ - a n t : ~ ~ e  of getting a deciiion 
of the Superior Court npon a point ~vhicli may deter~niiic the 
canse nithout putting the parties to thc trouble. c\pcnsc and 
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delay of waiting for a final judgment, before the appeal 
is taken. I t  mas a sense of such advantage, no doubt, ( 1 ) 
which induced the Legislature, aftclr proriding in the 
act of 1818 (2  Rev. Code, ch. 962, see. 4)  that no appeal should 
be allomd to the Supreme Court except from the final sentence, 
judgment or decree of the Superior Court, to modify the law 
in relation to such appeals by giving to the judges of the Supe- 
rior Courts, in the act of 1831 (Her. St., ch. 4, see. 23) ,  the 
power to grant appeals from interlocutory orders, upon certain 
terms, whenerer they might think proper so to do. Upon the 
whole, we think that the judgment of the Superior Court, refus- 
ing to disniiss the plaintiff's appeal and ordcring n writ of 
procedendo to issue, directing the County Court to dismiss the 
defendant's appeal from that court, ITas right and ought to be 
affirmed. 

PER C ~ R I A ~ I .  Judgment affirmed. 

Cited: Russe77 r. flandem, 48 K. C., 433; Johwson 7.. McDlc- 
gold ,  50 N.  C., 307; Minor c. Hawis,  61 N. C., 3 2 5 .  

A suit was pc>~ldin:' (111 :I 1iott1 ~xe(wt('(1 113- A\ :11111 13. B hat1 died :111tl 
A adn~inistcwvl OII  his wt:1tcS. : I I I ( ~  ill(> w i t  \KIS ilfainst him prr- 
son:~lly : ~ r ~ t l  ;IS :~ilministr:~tor. The following order T:IS nl;tcle: 
"Iteferroil to C' :11itl I) to t:rlcc> ; ~ I I  : I ( Y Y ) I I I I ~  of the est:ltc o f  K :1118 

to n ~ w r t l .  : r~~ t l .  if they c.:llniot :lgree. to  cl~oose mi umpirc. and 
their :1\~:1rd to 1)e :I r l ~ l r  of c'ourt." 'I'he rrferces returned the 
following ;i\\-:lrtl: '"l'liis (.;IIISP l ~ : r ~ . i ~ l g  k e n  refcrrcd to as  to t:~liv 
:I!I :~c~.ouiit of tlir n d ~ i ~ i ~ i i s t r : ~ t i o ~ ~  of the silitl .\. :11u1 to  1ii:11i~ :III 

:rw:n.c! ill tlics 11i:~ttel.s in 1.o11trowrsy~ we fi~ld, in tnlci~x the s : d  
: ~ c ~ o u l ~ t .  t l ~ t  the miiomit of rouc.hers in t l ~ c  I1:111cls of the ?:rid A 
esccwls tlir :~ lno~in t  of rclc,cil)ts \~.itll whi~11 IIC is c . l lnlfr~:~bl~ by 
the s lu~l  of $>l::.l2. etc.. Fintling, therefore. t h r t  the :~dn~inistrn- 
tor 1x1s no :~ssc,ts. \vt. :I\v:I!Y~ t l ~ n t  tlle ])laintiff ])as the costs of 
this sui t :  Hclll.  t h t  t l ~ r  o~lly 111:itter sul~mittcvl to tllr r e f c ~ w s  
W:IS thr  ; I I ~ ~ I I I I ~  of tllc, ;rr;wts of I( iu ill(, Iini~rls of .I, :rnd t l ~ t  
t11clir :~ \v :~r ( l  ;IS to : I I I ~  o1!1(*1, or S I I I T I I ~ ~  i i i : ~ t t ~ r s  W:IS Wi(1. 

APPEAL from the Superior ('ourt of Law of IRE~ET,T.. at  
Spring Tern!, 18.26, C u l d u ~ l l .  ,I., presiding. 

The case is:  McNcely, the (Kcfendant, txcmlcd a not(, to t l ~ c  
plaintiff ant1 4 i p d  i t  L'AhI\Teely h. Runiple." Rlln~ple died, 
and McSccly and Joseph Rumplc admi~~is t twt l  olr his cstate. 
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The action is  brought on the note against XcSeely  in  his ovn  
right, and against him and Joseph Rumple as administrators 
of E l i  Rumple, the deceased. I n  the progwss of the cace, vihile 
pending in the County Court, the following order x a s  made: 
"Heferred to James E. lien1 and J u r g  Clark to take an account 
of the estate of Rumple, and to avard ,  and if they cannot agree. 
to choose an  umnire. and their 17rard to be a rule of ronrt." 
The referees returned into court the follo~ving award:  "This 

cause having been referred to us to take an  a c c o ~ n t  of 
( 6 ) the administration of said McNeely, and to make an  

award in the matters in coiitro.icwg, XTe find, in taking 
the said account, that  the amount of rouchers in the hands of 
said NcSeely  exceeds the amount of receipts with ~vhich  he is 
chargeabl~  by the sum of $513.62, the further amount of $575.- 
1 5  ha l ing  been paid by said administrator uFon unliquidated 
accounts, and, therefore, not admitted as T oucllers in this suit. 
Finding. thercfore. that the administrator has no assets, x7e 
award that  the plaintiff p ; v  the cost3 of thir wit." This  
:r~rard was set aside in thc C'ountg Court, from IT-11ich judgment 
the d ~ f e ~ l d a n t  appcalcd. : ~ n d  in the Snl,crior Court the prrsid- 
ing judge was of the opiirion that "thc subliiission n as confined 
to the liability of ilie defendants NcSeelg  and Rumple, as ad- 
ministrators, 11pon the lilt's of f l i l l ,~  adininistercd, and tlint the 
personal liabilitv of M c S e e l ~  Tras not referred or included in 
t h ~  anarcl, and P O  con\idering. the decision of the County Court 
was ordered to be rewried acd  judqment entered according to 
the an-ard in fayor of the said administrators, l ea~ inc .  the per- 
sonal liabilitv of inid 31cSeel: subject to further trial." The 
defendant X c S e e l r  appealed to this Court. 

Craig.  A w r y  and T h o ~ t ~ p s o n  for plaintiff. 
Clarlie for defcnclants. 

SASH, J .  I n  the Sui~crior Court the motion of the rlefcnd- 
tint. in whstance. \\-as for a judrmcnt upon the axa rd ,  upon 
the ground that  the nu-ard had decidcd tha t  he v a s  not boimd 
to pay thc debt. Thic ~notiorl the p re~ id ing  judze refuwd. bc- 
cauce b ~ -  the submic;ion thc arbitrators had no pen-er to inquire 
into hi.. personal recl-ml4bilitr. Thoilch the order n - a ~  very 
looscl- draxn,  T T C  ngrw ~ ~ i t h  hi5 Honor that  the q l i e&m TI-as 

not within the order of reference, and thercfore there 
i 7 ) v a s  nothing upon n-hicli the dcfcnd,~nt could crotuld his 

motion. H i s  Honor n7aq corrr-t in rerersinr the judp- 
ixent of the Conoty Court v t t i ng  a ~ i d c  ;he anard .  They had 
no pomcr to do so. The parties n-me cnriilc (1 to tlrc benefit of 
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it, as fa r  as i t  was legally made. The court having refused to 
render judgment for thc defendant on the award, left the case 
for trial as in any other case. We do not concur in the opinion 
giving judgment a t  that time for the administrators upon the 
award and leaving the case as to McSceiy's personal liability 
to be tried thereafter. There cannot be a final judgment upon 
one part of a case at onc time and upon anfither part a t  :I dif- 
ferent time. This question, however, ic, not directly before us, 
and m-e affirm the judgment in the Superior Court, refusing the 
motion of the defendant, because the court had no po~vcr or 
authority to grant it, for the reason it gare. Let this opinion 
bo certified to the court below. 

Phn Cunr~ar.  Ordered accordingly. 

Cited: Gi-ifin v. Hadley, 53 S. C., 84; Stccem I>. l?~own,  82 
N. C., 463 ; Hetcalf T .  Guthrie, 9.2 I$. C., 431 ; Xnight v. Holden,  
104 X. C., I l l ;  Kelly 7:. R. R., 110 N. C., 433. 

A Inan gave authority to an arcnt to purvhasc solne ~)ersonal ~ r o ~ c r t x ,  
but only so far as he llaR cash of the prinvild, with which he 
was to pay for it. The agent purch:~sed on the credit of his 
principal. without payin:: any money. :mrl tilt. l~roperty n:rs de- 
lirered to the principal, who receivetl it and conrertccl it to his 
o w l  use: Held,  that the rel~dor h:1d n right to recorer from the 
princi~nl the price of the goods. 

APPEAL from the Superior Court of Lam of HENDERSORT, a t  
Fall Term, 1847, Settle, J., presiding. 

This was an action of assumpsi t  for the price of a parcel of 
salted hides, sold and delivered by the plaintiff to the defend- 
ant. Plea, non assumpsi t ;  and upon the issne thereon joined 
the case n7as tried at  Henderson on the fall circuit of 1847. 

The plaintiff first offered in eridence an order, writtcn and 
signed by one James J. Bates, in the following words: 

C H A R T ~ T O N ,  26 January, 1814. 
MR. TVILLISM P A T T O N : - - P ~ ~ ~ S ~  send to  the railroad to- 

morrow 1,000 pounds of hides, averaging 35 lo 40 pounds, as 
near as you can, to be conveyed to Smith 85 Benson, I-Iamburg, 
to be forwarded to Janzes Brittain, Henderson, with some hides 
and oil, which will be there. 

JAMES J. BATES & CLAYTON. 
32-2 17 
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Ilr nest introclncccl a witness named Clayton, wlio testified 
that about 1 Januar;-, 3b-41, the defendant ?laced i11 the hands 
of Eat(+, wllo was going down to Cliarleston, $200 in inoney. 
and some notes due there, with instnictio~ls to collect tlie notes. 
and with the money ~hic.11 lie then handed to hiin, and tha t  

which he might collect, to purchase for hi111 soiile liides, 
( 9 ) oil, etc., but not to exceed the amonnt wliicll he might 

have in  cash;  that  Bates 11-ent to Charleston and collected 
some of the notes, and made purcllavs for the dpfulda7lt, among 
which was that  of the saltcd hides, for  whicli this snit was 
brought; and, upon his return, Ile and the dcf(,ndant had a set- 
tlement, in which the defendant accounted v ~ i t h  him for all his  
purchases, tha t  of the salted hidcs included, and received from 
him the notes not collected, and returned to him the receipt 
which he had previously gixen for the money and notes. 

This ~ ~ i t n e s s  tcstified further. that  after tliis settle~nent the 
defendant informed him that  he had received a let tw E~.orn the 
plaintiff, statinq that  1,002 pounds of salted hides, a t  10 cents 
per pound, had been forwarded to Lim. and that  he sliould look 
to him for payment. The ldaintiff tlwn produccd a letter from 
the defendant, dated 24 FFcl,nlar-, 1944, i n  the follo\\-ilq t ex l s  : 
"Dear S i r  :-I received a note from you, statinq T Tixs due for a 
lot of hides bought for J. J. Bates 20 J a n u a r ~ .  T  in sorr r  to  
say there is so little confidence in  man. The fact is X r .  na t e s  
had mv monerr i n  his pocket to pay for  all the liides and oil 
tlrat he bo11y11i ; ihercfore, you m a r  infer he bolrqht the hides 
of you 2nd wed  thc money to his o n n  use. T sax- 11im a fcw 
daxs since, arid iqld him I had r e r e i d  a note from vou on ihe 
subject; hi. a n i ~ c ; .  mas, he w o d d  r.c~:lit fhe nioncy forthv-ith." 

Tlw plaintiff then introduced tcstimonr to qhcw that the lot 
of hides lind l ~ ~ n  wilt bv thc railroad cars to FIanlburq, directed 
to Siiiitli & BP~IQOII,  cf tliat place, and t1ic.n ofcred in cridence 
the deposition or" Mr. Renson, i n  which it was stated that the 
hidcs were received by thc firm of Smith fi Rcnsoc on 31 Janu-  
ary, 1541, to be fornardcd to ihc defendant, and that  they, on 
10 February f o l l o ~ ~ ~ i n g ,  delirered :hem. together ~ : i t h  twenty- 
four other hides and one harrel of oil, to one A. McCadle, to be 

cnrried bv llii wagon to thcl defendant, and tliev lmrc 
( 10 ) paid the freight and charges on the said hides bv the 

wagoner. The lh in t i f f  then proved that  the usual time 
required for loaded wagons to t r a w l  from Hamburg to Headel.- 
son Countv, where the defendant lived, was nine or ten days. 
and closed his case. The defendant offered no testii~iony. 

The  counsel for  thc dcfendant contended, and called upon the 
court so to charge the jury, that  if the hides m r e  sent to the 



defendant on the faith of and under the directiolii contained in 
the order read in eridence, the presumption in law n as that the 
credit was given to Bates & Clayton. And if this were not so, 
that then, if the hides were forwarded by the railroad to Ham- 
burg, stored with the commission nlerchants and delivered at  
that place to the defendant's mgon,  at the defendant's charge 
and expensc, before hc receired notice from the plaintii? that 
the hides had been purchasd on a credit, and tlic credit giren 
to the defendant, the plaintiff was not entitled to recorer. The 
coart declined giving the instructions as prayed, but clmrgcd the 
jury that if they believed from tlie testimony that the plaintiff' 
gave notice to tlie defendant that the hides had beell puchased 
by his agent, Bates, on n credit, and that the credit had been 
given to the defendant, and that this notice had been given by 
the plaintiff and received by the defendant, before he either 
received the hides ill Henderson or settled with his agent, Rates, 
the plaintiff nas  entitled to recover. But if they were of opin- 
ion that the defendant had either settled with his agent, Bates, 
or had received the hides in the county of Henderson before 
notice was given to him by the plaintiff that Bates had bought 
the hides from him as agent of the defendant, on credit, then 
they should find for the defendant. A verdict was returned for 
the plaintiff, when the defeadant niored for a new trial, oil the 
ground that the court had misdirected the jury. This inotion 
was OI-crruled, and a judgment given for the plaintiff, 
from which the defendant appealed. ! 11 > 

Gaithei and Sve ry  for plaintiff. 
J. V. TTroodf i i~ and 1 : a ~ t e r  for defendant. 

UATTLF, J .  The question presented for our detcriniilatiori in 
this case is one of some practical import:ulce, but not of nluch 
difficulty. There is no doubt that the defendant xi-as not bound 
by the contract for tlie purchase of the hides made by hi? agent, 
because the agent had exceeded his antliority in purchasing upon 
credit instead of paying cash, as he n-as expressly directed. 
This is fully established by the authorities referrcd to arid rcliecl 
upon by the defendant's counsel. 1 Chit. Pl., 40;  Chitty Cont., 
223. The principal, then, had a perfect right to repudiate the 
contract and refuse to receive the articles, but not  llnril~g done 
so, it is equally clear that, by receiving tlic hides ant1 :ippro- 
priating them to his own use, after notice from tht. plnintif-f 
that they had been purchased for him and upon his cwdit, he 
ratified the contract made on his behalf, and becanle bound to 

19 
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pay for them. And this result would have been the same 
whether Bates acted contrary to his authority, exceeded it, or 
had none at  all. I t  is the simple case of the goods of one man 
coming to the use of another, which he knows are not intended 
as a gift, but are sent to him upon the expectation that he will 
receive them and pay for them. He may refuse them if they 
have been sent without his request; but if he receive them, he 
must pay the price. But i t  is contended that the defendant 
received the goods before notice that they were sent upon his 
credit, at Hamburg, by the delivery to the commission mer- 
chants, or at  least to the wagoner, who carried them to his place 
of residence in Henderson County. That cannot be so, for 

there is no evidence that the commission merchants or the 
( 1 2  ) wagoner were his special agents to receive the goods for 

him. There was, therefore, no delivery of them to the 
defendant until they were carried to him in Henderson. Until 
that time they were merely in  transitu, in the hands of common 
carriers, and he had the option to receive then1 or reject them. 
Haring done the former, it is but common justice that he should 
p a r  for them. The dishonesty of his agent in embezzling his 
money must fall upon himself and not upon an innocent person, 
who never trusted the agent. 

I n  coming to the conclusion that the defendant is responsible 
for the price of the hides, we have not been at all influenced 
by the consideration that he had notice that he was looked to 
for payment before he had the settlement with his agent. That 
circunlstance did not in any manner affect the plaintiff's right 
to-recover, provided the notice that credit mas given to him 
reached his hands before the goods Tvere receired by him, be- 
cause the plaintiff had done nothing to change the relation be- 
tween him and his agent hefore that time. 

PER CURIAM. Judgment affirnzed. 

Cited: 8. II. P~ivett,  49 N .  C.. 104; Brittain v. R'esthnll, 135 
3. C., 497; Patton c. Brittain, 137 N. C., 31. 
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Where a partnership was abont to  be f o r n l ~ d ,  and one nho v a s  to be 
a member 1)urchast.d :I c.llntte1, nhich n:rs nftcrnarrls used by 
the firm, axid :~qrecd b j  tlie111 to b t  taken from him 111)o11 his re- 
tiring from the business. and the note lie g a ~ e  for the chattel 
n as, in collscquent e of this :rsretwlclit, surre~~dered to hi111 . Held. 
that the other partners wcre bouiid to pay the original vendor. 

APPEAL from the Superior Court of Law of Rowas,  at 
Spring Term, 1848, iUanZy, J., presiding. 

The case is as follows: The defendant and one Bencini en- 
tered into a partnership to run a line of stages between the city 
of Raleigh and Salisbury. Afterwards, and before the corn- 
pany commenced operations, Bencini purchased, for the use of 
the firm, from the plaintiff, a carryall wagon at the price of 
$100, for which he gave his note. This carryall was subse- 
quently put by Bencini into the stock, at  the price he was to 
give, and i t  was used by the firm a short time thereafter. Ben- 
cini, becoming embarrassed in his circumstances, sold out his 
stock to the other partners, the defendants. I n  the settlement 
of their accounts he told the defendants he nTas not entitled to 
any credit on account of the carryall, as hc had not paid for 
it, and it had been purchased for the firm, and deroted to their 
use, and it might be considered the common stock. To this the 
defendants assented, and the wagon was accordingly taken by 
them, and was worn out in their service. The agent of the 
plaintiff afterwards presented the note to McLean, one of the 
partners, and demanded payment, who answered that it 
must and should be paid, and subsequently he declared ( 14 ) 
to the agent of the plaintiff the amount was due, and 
should be paid. The note was subsequentlp surrendered up to 
Bencini. 

On behalf of the defcndant it vas  argued that the promise 
of the defendants was a promise to pap the debt of another. 
and, not being in m-riting, was void under the statute against 
frauds, Rev. St., ch. 50, and, a t  a11 events, tllc othcr partner, 
Adams, was not bound. Under the chargc of his Honor the 
jury returned n rerdict for the plaintiff, and the defendants 
appealed. 

Ellis for plaintiff. 
No counsel for defendants. 

NASH, J. We do not consider the plaintiff's case as coming 
within the operation of the statute of fraud?. Section 10 of 

21 
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that act declares void all promises made to pay the debts of 
another, ~ r h r n  the party to he bound docs not entrr into soltle 
wri t i i~g or ~ I I C ~ I I I O ~  antlun~, signcd by him or llis agent. I f ,  tlir~re- 
fore, we beliercd that the pmnii~e made by the defendant 
McLean was to pay the debt of another withont any new con- 
sideration for it, n7e should not Imitate to rrrersc the judgment 
given below. We do not so consider it, but look upon it as a 
new original contract growing out of the one made by Bencini. 
The action is not upon the note given by Bencini; that xTas 
surrendered up to him upon the promiie made by 1Llchan to 
pay for the wagon, and he (Bencini) was cwnstyuentlp dis- 
charged from all liability on it. Without inquiring whether 
the defendants would not be liable under the first contract. as 
joint partners with B ~ n c i n i  in the purchases with him. our 
opinion is founded on the agreement made by the parties to take 
the wagon and pay the plaintiffs for it. Bencini 11 as a co- 

partner v i th  the defendant in the line of stagrs running 
( 15 ) between Raleigh and Salisbury, and purcllased the m g o n  

for the m e  of the firm. I t  was by them receired and 
used, and, when the partnership T%-as dissolved and Bcncini left 
it, we gather from the case that the defendants  ere about to 
credit him with the d u e  of the wagon. Upon being inforincd 
bg him that i t  was not paid for, but that the plaintiff had his 
note for it, they agreed to keep the wagon and to pay the plain- 
tiff for it. The contract on which the action is brought is an 
original contract between the parties upon a sufficient consid- 
eration in law. I Williams Saunders, 21 1. note 2 ; Cooprr  a. 
Chambers, 15 N. C., 261. The second ground of defense can- 
not be maintained. The promise of one partner to pay a debt 
due by the firm binds all the partners. ,%dams TT as present 
~vhen the parties agreed to receive the wagon as partnership 
property and to pay the plaintiff for it. 

PER CURIAM. Judgment affirmed. 

Cited: Haun 71. Bwrell ,  139 N. C., 547; i9ntterf;elcl T. Kind- 
~ P ? J ,  144 FJ. C., 460. 
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 PEAL fro111 the Superior Court of L a ~ v  of C I I ~ O I ~ ~ ~ F ,  i ~ t  

Spring Term. lS-16, l ' ( j a~sor , ,  J., presidiilg. 
'Thi-: m s  a11 action of debt upon 11 prowi+ory m'te un- ( 16 ) 

der seal, to xllich thc. defcnclant pleaded a certificate of 
banlirul'tcy. Tlic suit mi c o i i i n ~ c ~ ~ c ~ ~ l  ill t h  ('oallty Court of 
Cherokee, and the 1)lcas were eiltered a t  thtx J u n e  Term, 19-14, 
of that court. After a ver$ict and judgment in favor of the 
plaintiff ill the @c,~mty Court, it 1va4 carried to the Su1)crior 
Court, upon t lie appcal of the, defendant, and was tried at the 
Spring Tewi ,  1S46, \v11(111 t h  Jc.felidan+ p rodnc~d  and rend in 
evidence a cc&ficate of liii dicc.l:argc :I$ a b a l ~ k r ~ p t ,  granted by 
the District ('ourt of the r~li tcd States a t  Wilniington on 2 
Xorembcr, 1844. The p r ~ s i d i l y  . j l ~ d g ~  ~ v a s  of opinion t!iat the 
dcfense relied upon could not bc nrgc,d undrr  the pleas up  111 the 
~ccord ,  b,-caure the ct-riificwtc of d i d : l r g c  !vas not obtained 
until after they ne re  entered. H e  h t ld  further that the certifi- 
cate of bankruptcy ought to hare  been ldeaded by the defendant 
as a plea since the last continuance. 

The plaintiff had a verdict and judgn~ent, and the defendant 
appcaled. 

J .  TV. TVooclfin for plaintiff. 
Francis  for defendant. 

BATTLE, J. We entertain no doubt of the correctness of the 
opinion expressed by his Honor in the court belo~i-. A plea 
nmst be true a t  the time when it is  pleaded, and i t  cannot avail 
the party by becoming so a t  a subsequent time, but before the 
tr ial  of the issue. I f  anv matters of dcfense arise aftcr tho term 
of the court, when, according to the regular course of practice, 
the party must enter his pleas, he must plead it p i s  darrein  
conlinziancc, not in bar of the action, but to the further prosecu- 
tion of the suit. Snch is  clearly the general rule, and the plea 
of a certificate of bankruptcy forms no exception to it. 1 Steph. 
N. Pri., 607, 698 ; Eden on Bankruptcy, 426; Langmead  
v. Beard ,  cited in 9 East, 85 ; T o w e r  v. Cameron ,  6 East, ( 17 ) 
413; 2 Chitty Plead., 427. These authorities relate more 
particularly to the English law of bankruptcy, but they are 
equally applicable to the "Act to establish a uniform system of 
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bankruptcy tlrougliout the United Statei." For that act merely 
declares, in section 4, that a d id la rge  and certificate, when duly 
obtaincd under it, '(shall and nlap be pleaded as a full and com- 
plete bar to a11 mits brought in any court of judicature what- 
ever," learing tlie time and mariner of pleading such discharge 
and certificate to be determined by the rules of pleading thereto- 
fore established. The judgment must be affirmed. 

PER CVn~aar.  Judgment affirmed. 

TIIK STATE r. E L I ~ A I I  PIIIPPS. 

At  the common law no treslx~ss on cllattcls was ail indictable offelm 
without a breach of the peace: tha t  is, <lither the peace nlust be 
:~c.tually broke11 or the act cni~il~laillrd of must directly and 
manifestly tend to it, ns being (lone in the prcwlice of the owllcr. 
to his terror or i~gainst his will. 

.IFPEAL fronl the Superior Court of Law of ,ISHE, at Fall 
Term, 1847, Pearscn, J., presiding. 

The indictment is for a forcible trespass in killing a dog, the 
property of James Perry. The jury returned a special verdict, 
which is as follows: The jury find that, on 10 March, 1847. 
near the dwelling-house of James Perry, in the county of Xshe, 

Lugena Ann Perry and Franky L. Perry mere in the pos- 
( 18 ) session of a dog; that the defendant was approaching the 

house, when the dog rushed at  him and attempted to bite 
him: that ni th  much difficulty he kept the dog off, by means of 
his gun; that Lugena and Franky L. Perry, who were a short 
distance from the dog, but not in sight, the view being ob- 
structed by the corner of the house, hcaring the dog bark, inmie- 

3 diately came roimd, and mith a stick drove the dog away; that 
as the dog was retiring, and at the distance of about seven steps, 
the defendant fired and k i l l ~ d  him in their prcsencc. The jury 
find that the defendant was on good terms mith the said Perry, 
the said Lugena and Franky L. Perry, and came to tlie house of 
Perry on a friendly risit, and at no time, either before, daring 
or after the rencounter mith the dog, manifested any ill feeling 
towards thc said Lugma and Franky Perry, or. attcml>ted in 
any way to intimidate or alarm them; that he carried his rifle 
with which he shot the dog, as is the curtom in that county, for 
the purpose of killing such game as he niiqht meet with in pass- 
ing through the mountains; that the said Lugcna and Franky L. 
Perry, one of whom was about thirteen and the other about 
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eleven years of age, were much excited and alarmed by the scuffle 
with the dog and the explosion of the gun; that the dog was 
killed against their will, he being a great favorite in the family, 
but he was fierce and in the habit of attacking strangers, both 
abroad and at home, and only to be kept off by a blow with a 
weapon or the call of his master; that Perry and his wife were 
both out in the field at  work when the dog was killed. Whether, 
according to these facts, the defendant is guilty or noh guilty, 
the jury are ignorant and pray the advice of the court. I f  the 
court be of the opinion lie is guilty, they find him guilty; if the 
court be of the opinion he is not guilty, the jury find him not 
guilty. 

The court was of the opinion that the defendant was ( 19 ) 
not guilty, and gave judgment for him, from which judg- 
ment the solicitor appealed. 

Attorney-General for the State. 
No counsel for defendant. 

NASH, J. We see no error in the judgment of the court be- 
low. At the common law no trespass to chattels was an indicta- 
ble offense without a breach of the peace. Not that an actual 
breach must be committed, but something more must be done 
than what amounts to a mere civil trespass, expressed by the 
terms vi e f  armis. The peace must be actually broken or  the act 
complained of must directly and manifestly tend to it, as being 
done in the presence of the owner, to his terror or against his 
will. I n  S. v. Mills. 13 N. C., 420, the Court in their opinion 
use the expression "in the presence of the party," etc. I t  is 
manifest the owner is meant, for in the succeeding sentence they 
say "where they neither put the owner in fear nor provoke him 
to an immediate redress of his wrongs, nor excite him to protect 
the possession of his chattels, by personal prowess-and none of 
these can happen in the absence of the owner and his family- 
the trespass is not indirtable." The special verdict shows that 
James Perry and wife were absent in the field at work, and it 
does not show that unp member of his family was present. S. v. 
Flowers, 6 N. C., 223. 

PER CURIAM. Judgment affirmed. 
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1. If  tlic jury can collect from ill<, icbctimoii?- th;!t tlic ~lescriptic~a of 
land, lerird on hy n c.on\t;~l)lc under a justice's execution. as fully 
itlentifics it as if the n-orils of the :let of Awemblg hail been 
literally followed. thc levy 1i111st b(. pro~iouncctl tr~ bc good. 

-3. Where the return of n co~~st:rl)lc of n levy on Innd, wider an esrcu- 
tion from a justice ont of court. doos not stnte that there was 
a n-:lllt of i'oods and cli;~ttels. :am1 tlie wnrt (1irec.t~ :I cr t~i l l i io t~ i  
c,.rj)of~cts. Ihc court li~ust he prcwliled to 11:lre :~c!ed rigllt, to 1i:lre 
:~ctcd upon :L wairer of the scarc:li for goods and ch:lttPls. 

- % P ~ E  \I. frrlin the Superior Court of L a n ~  of ASXE, at Spring 
Term, 1848, MnnZ~/ ,  J., presidinq. 

This n-as an action of ejectmmt, in ~ ~ ~ h i c l i  the plaintiff's lessor 
claimcd undcr a sale made by the shwiff, bv virtue of a mrit of 
~ m c l i t i o n i  upo7:us  against one Zuchariah Osborne, and, on the 
trial, he produced a jnstice's judgment against the said Osborne, 
on which an execution was isstled and returned to the County 
Court, ~ i t h  the following levy endorsed bv the constable: "The 
above execution levied on the lands whereon George Austin and 
Jefferson Osborne now live." He  then produced the record of 
the County Court, showing that an order had been obtained for 
the sale of the said lands, and showed the -mit of vendi t ioni  ez-  
ponas issued thereon, and the sheriff's deed to him as purchaser. 
He then introduced testimon~r to prow that the defendant, 
George Austin, and Jefferson Osborne lired upon the land sued 

for, at  the time when the aforesaid levy was made, and 
( 2 1  ) that the defendant was in possession when the declara- 

tion was served upon him, it being admitted that he 
claimed under Zachariah Osborne. 

The defendant contended that thc levy on the justice's execu- 
tion war void because it contained an insufficient description of 
the land upon which it was made, and that the County Court 
had no Dower to make an order for the sale of the land. because 
the con&able7s levy did not state that there were no goods or 
chattels to he found; and that for these defects the purchaser 
under the vendi t ioni  exponas had acquired no title. The court 
insiructed the jury, upon the first point, that if the? could col- 
lect from the testimony that the description of the land in the 
lery as fully identified it aq if the words of the act of ,lssembl,v 
had been literally followed, then the levy ~vonld be good; and, 
upon the second point, the court charged that, as the court made 
the order for the sale of the land levied upon, and a writ of 
rend i t ion i  r q m n a s  issued thereon, the qale made by the sheriff 



under it was ralid, and the pnrchaser acquired a good title. 
Under these instructions the plaintiff ohtailled a ~ e r d i c t  and 
jadglnent, and the defendant ap;)ealed. 

Guion for plaint iff. 
Clarke for defendant. 

I3 Y ~ T L C ,  5. TVc t l h k  tlmt rhr instrnclions of his IIoiior wcre 
eor~~ect  u p l  1 ~ ' h  the poillts 111nr1e in t h ~  camp. Upon the first 
thcy are fullv sn\taincd by the c2asc; of Huggins u. Ketchurn, 
20 N. C., 550; ,striitl/ 1 % .  I,ow, 24 S. C., 457, and X o w i s ~ i /  1'. 
L O I ' P ,  26 X. P., TS. A\nd the t e ~ t i l ~ ~ o l l v  that  the lands lcried on 
w r c  in tlie occupation of the persons mentioned in  the levy a t  
the time x7hpu it was nladc. l ~ a ~ i n g  ratisfied t l ~  jurv that such 
11-ere as fully iclcntified as if the 11-ords of the act had 
been literally pursued, the judgnwnt is not rrroiwous, ( 22 ) 
and cannot be reversed on that  account. 

The instructions upon the second point are equally sustained 
by the pri~lciplc decided in Bzrs.1,~ 1 % .  F;llioff ,  26 S. C'., 3 5 5 .  
There it was hcld that a judgine~lt of the County Court upon a 
justice's eseeution, rcturlicd 1cric.d on land, uncler which jndg- 
ment there were an execution and sale of the land, precluded ally 
collateral inquiry into the regularitv of the prcvious proceed- 
ings, as, for inrtance, whether the officer n h o  made the Iery and 
return n a s  legallv al)pointed, or whether notice of the levy and 
return had been gircil t~ the defendant in the execution. Of 
111~ wn:e kind is the alleged irreqularitg in this case, that the 
l e ~ g  docs not set forth that it was made upon the laud for want 
of goods and chattels. I t  iq true that  when the land is not suffi- 
ciently identified in the l e r -  itself, or  i n  the l e y  sustained by 
extrinsic proof, as in the case of Blunchard 1 % .  Rlus~clrawl. 2.3 
X. C., 105, and Jlorrinr~y 7%. Lorr ,  cited nbore. or where the lei-y 
is not endorsed upoil the execution or up011 some paper at tacl~cd 
thereto, as ill the case of Iliclison 1 % .  Pcppem. 29 X. C., 427, the 
or&r of condcliinnticn made hy tlie Count77 Court d l  he roid, 
because there is no land to which it c m  prolmly apply, and 
which the sheriff can bc authorized to sell undcr the  wit of 2 . ~ 7 1 -  

tlitioni c r p o r ~ m .  I t  is  alqo true that vhen  notice is not given to 
the defendant in (~xecution previous to the motion for the order 
of condemnation, or  where the defendant appears and objects 
to t he order because the levy shorn that  it Tvaq made upon tlle 
land without stating for want of goods and chattels, or  if any 
of such had been levied on, IT-ithout showing n ~ h a t  has been done 
wit11 them, the orders ought not to be made. Borden 11. S m i t h ,  
20 S. CY., 27 ;  H c n s h a ~ r  I.. Branson, 25 N. C., 298. But when 
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the order is made. then the court must be presumed to have 
acted rightly, to have acted upon an admission or waiver 

( 23 ) of notice or a wai~-er of the search for goods and chattels, 
or of an account of those, appearing to ha~.e been levied 

on before thc lery mas made upon the land. No collateral 
inquiry can then be made into the regularity of the order; that 
is, an inquiry not made in a proceeding instituted by the party 
expressly for the purpose of having it set aside for irregularity 
or rerersed for error. And until thtls set aside or rerersed, i t  
will sustain any right acquired under it, and therefore will sus- 
tain the title of a purchaser at a sale made under an execution 
issuing upon it. 

PER CURIA~I.  Judgment affirmed. 

Cited: Chasteen v. Phillips, 49 N. C., 461; Tysor v. Short, 
50 N. C., 282; Overton v. Cranford, 52 IT. C., 417. 

FREDERICK DOVER v. PETER PLEMJIOSS. 

1. Whrre a nim rontrartrd to vorl< for another for six n~oiltl-hs, at $8 
n month, and the hirer at the espiration of four nlonths rrfused 
to p a y  the hire for those months, allcging that he was not hound 
to Ilay until the expiration of the six months, upon ~~l-hicli  the 
laborer refused to nork any longer: IIelrl, that the laborrr was 
entitled to recover for his four months' work. 

2. When the judge charges. ill an action for worli and labor done, 
that v-orli done on the lnnd of the hirer "was necessarils bmr- 
fici;tl." hr rrrrd, if Ilr stated that as a pri~lciplt of law, and if 
he stated it as a mattrr of fact, he erred. because he had no 
right to state his opiuion upo11 the matter of fact. 

AFTEAT, from the Superior Court of Law of Buivconr~~ ,  at  
Spring Term, 1846, Pearson, J., presiding. 

This is an action of assumpsit for work and labor 
( 24 ) done. The case is: The plaintiff, in the spring of 1842, 

agreed with the defendant to work on his farm for six 
months, and the defendant agreed to pay him $8 a month for 
his work, one-half in trade and the other half in cash; and the 
plaintiff n7as to find himself. The plaintiff worked four months, 
at the end of which time he demanded the pay for the work he 
had done, which the defendant refused, insisting he was not 
bound to pay anything until the whole six months' work was 
done; whereupon the plaintiff refused to work any more. After- 
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nards,  in the fall, the defendant ag~eed ,  if the lllaintiff noulcl 
clear three acres of ground for h m ,  he nould take that  in the 
place of tn-o months' work nhich  lmil not been done under the 
original contract. To this the p1:iintiff agreed. The three acres 
mere l~larlied off and the plaintiff n a, to clear it by grubbing, 
etc. After tlie plaintiff hnd clcarcd (aq he alleged) according to 
contract, hc called on the dci'ciidant for hi:: pay, who refused. 
This was a short time before tllp na r ran t  iqsued in May. 1843. 
I t  was prored the ground way not cleared agreeably to the con- 
tract in several particulnrs. The defendant did not fence and 
cultivate i t  until the spring of 194.5 : and it Tvas not pro\ ed when 
he hauled off the wood or split up  the timber for rails. The 
defendant's counsel mored the court to instruct the i u r r  that the 
p!aintiff could not recorer upon the first contrac;, &cause he 
did not n-orli the ~vhole six ~ ~ i o l ~ t h s ,  nor upon the second, because 
he had not cleared the ground aq the contract required; that he 
could not recover upon the coillinon COIIII~S,  either for the ralue . 
of his four n ~ o n t l d  vork  or for the value of what ~vor!i he had 
done in the clearing. for his right to con~pensation in regard to 
each 1ms rnade to depend upon the clearing being done accord- 
ing to contract. ;vhich n as not proven, or upon its being received 
or used by the defendant, as to which there was no proof 
until after the action n as brought. ( 23 ) 

The presiding judge charged the jury that the plaintiff 
could not recor-er ilpon the first or  second contract. not having 
perfomled his part of either: that ,  taking the first contract, un- 
connected with the second, although thc t ir l~e of service IT-as six 
months, yet, as the plaintiff n7as to be paid $3 per month, the 
defendant had no riqht to refuse to pav any part until the es- 
piration of the ~vhole time, and thc demand of the plaintiff fol. 
his four months' serricc havino. been refiiwd. he 1voultl have had 
the right to consider this refusal as a nrongfnl  act of the de- 
fendant. vhich  put an end to the contract, and gave him a right 
to sue for \That T ~ S  due him for the four month?' ~vork  ; that ,  
taking the two contracts together, the effect of the second n.as 
to substitute the clearing of the ground in the place of the t r o  
months' TT-ork ~vhich  v a s  unperformed: that the plaintiff had 
a right to recover the four months' service TI-hich he had per- 
formed, a l t h o ~ ~ l i  he had not matle the clearing nccorcling to the 
contract; and also whatcwr  his vo rk  vias reaco~~ably  worth to 
the defendant. etc. 

The coiirt believed the distinction to be thnt where worli iq 
done. but not in compliance ~ i t h  tlie contract. and the ~vork  
may or inay not be of benefit to the party. no action will lie for 
the value until it  is accepted or some use made of i t ;  but 11-here 
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the work, beinq in  and upon the land of the party, as i n  this 
c.aycx, must necrssarilp be of some benefit, as soon as it i: done, 
thcl-e the law i l~]) l ies  a promise to pay its value, etc. 

Verdict and judgment for the plaintiff, and appral. 

.I. IT7. Tl'oodfiu for plaintiff. 
S. TI'. I l~oodf i i z  for defendant. 

S ~ s r r ,  J. Tile plaintiff's declara~ion contains sel era1 counts- 
the first, upon a specaial a<recment, and one for n-ork and 

( 26 ) h b o r  done. TIT? coucur x-it11 his IJIonor in that portiou 
of his chargc mliercin he instructs the jury that  ille ylain- 

liff is cntitled to recover for tllc four 111onths' labor performed 
by him, but n e  differ with him aa to the law governing thc serv- 
ices as to the clearing. Thc charge upon that pont is, "that the 
work being rendered in and ullon the land. was necessar i ly  bcne- 

. ficial to the owner." This is a noT el principle to us. We do not 
~ e r c e i r e  why its being done in and upon the land must render i t  
necessarilr beneficial to thr  owner. X a n v  cases might be put 
in ~vhich  it 11wu1d not hc. One is i n  the instancr put by d ~ i s t i c r  
L e  Elcrnc iu h s t o n  c. T l l i t l w ,  7 East ,  479. -1 carpenter is em- 
ploj-ed to build a house upon the land of another;  he does build 
it, but it falls down the day a f t w  it is delivered. Another case 
will afford a familiar instaucr of the r a n t  of correctness in the 
p i i ~ ~ c i p l ~  sLatcd. ditcher is n~i~dovecl  to dig ditches to drain 
a pa~: icular  piece of land;  hc (locs the vork,  but i n  a manner so 
uniciciltific that  it docs not drain the land a t  all, but, on the 
conLrarv, renders the grou~td  niorc ~ w t  bv conducting water to 
it, instcad of taking it dT. Where is the benefit to the ommer of 
the land in either case? P e t  the work ~ v a s  done in and upon 
the land, and in the li~ttci* case thc land must be drained by 
ditching before i t  can be used. 

The proposition, then, is not true. I f  i t  mas intended to in- 
struct the jury tha t  the law implied tha t  the work so done 072 
the land was  therefor^ beneficial, we ansnTer, we know of no 
such principle of lam. I f  i t  was intended to instruct them that  
such was the fact, then his Honor invaded the province of the 
jury. And in  either case the charge is erroneous. I n  an  action 
upon a special agreement, the plaintiff must show that  he has 
performed the work as specified, or  he cannot rccorer, either 

upon the special contract o r  upon a count for work and 
( 27 ) labor done; but  if the work, when done. is  received o r  

used by the defendant. and he  thus derives a benefit from 
it, he  must pay pro t a n t o  for it. I f  the defendant refuses to 
receive the work because of its insufficiency or because of a 



deviation. the plaintiff cannot recover upon a i j u c o c f u i ~ ~  , I ( C I  ~ i t .  
Ellis r.. licrmlin, 3 Taunton. 52 ; 1st Leigh, 7 7 .  I n  this case the 
elenling of the land x7as substituted for the tn.9 ~nolitlrs' u-ork 
not puformed undcr the first contract. And i t  i q  ndmi~rccl that  
the clearing mas not done in the manner stipui'lted, and that  
the defendant had not rcceiwd or used i t  at tllc time the actioi: 
was brought, nor for nearly t ~ o  Tears after. 

We regret sending the case back to another jury. The plain- 
tiff is clearly entitled t u  recoyer f u r  the four 111011t11s' s e r v i c ~  
performed by him, but 11otiii11g for the clearing. 

PER CLRIAAI. Judgment rerersed, and a r ~ n i r e  i le 1 1 o t  o 
awarded. 
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TIIE STATE v. JAXES RAT, Sx., ET AL. 

The statement of the case by the presiding judge is, in our practice, 
a substitute for a bill of escel)tions, which sets forth the errors 
co~nl)li~ii~ed of. If no such stateniriit acconipanies the appe:~l, and 
no error appears on the record, the judgment will be affirmed. 

APPEAL from the Superior Court of Law of ASIIE, at Fall 
Term, 1848, Moore, J., presiding. 

Attorney-General for the State. 
No counsel for defendants. 

NASII, J. This Court is a court of errors to rectify ( 30 ) 
errors in law, and it is a settled rule to affirm every judg- 
ment appealed from which is not erroneous. The statement of 
the case by the presiding judge is, in our practice, a substitute 
for a bill of exceptions, which sets forth the errors complained 
of. If no such statement accompanies the case, it is our duty 
to pronounce such judgment upon the record as the court below 
ought to have done. No such statement accompanirs this case. 
We have looked through the record carefully, and perceive no 
error in it. The judgment below, not being shown to be erro- 
neous, must be considered correct in point of law, and must be 
affirmed. 

PER CTTRIAM. Judgmcnt affirmed. 

Cited: Brown v. Xyle,  47 N.  C., 443; 8. v. Lcitch, 82 N. C., 
539; S. v .  Powell, 94 N .  C., 923;  TValton v. JicKesson, 101 N. 
C., 436; 8. v. Davis, 109 N. C., 811; 8. v. Lawson, 123 N.  
C., 743. 
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Under the ( l ~ n r t ~ r  of the  Rurlcomhc Turnpike ( '~)m])nny tolls a r e  only 
clelnnndnblc ;lt the  rattlc erc,cted on r h r  road Tht,refore. n per- 
son v-ho passes on the  road from on(, lmiilt to :~no:her, between 
which there nre 110 r icitr  5 .  is not liable for nny toll. 

APPEAL from the Superior Court of Lam of B r s c o m i ~ ,  a t  
Fa l l  Term, 1848, Manly, J., presiding. 

The  action ~ v a s  brought to recover certain tolls alleged to be 
due from the defendant for passing on the plaintiffs' road and 
through a tollgate erected thereon. 

The company was incorporated in 1824 for  the purpose of 
making a turnpike road from the Saluda Gap, then in 

( 31 ) Buncombe County, and on the South Carolina line, by 
Asherille, and other desiqnated points to the Tenneqsee 

line. Among the provisions of the charter are the follo\ving: 
Tha t  the company may demand and receive certain tolls a t  
some conTenient tollgates to be by then1 erected, not nearer than 
t t n  mile. to each other-among ivhich are tolls on trai-elers 
on horseback and on horses ~ ~ i t h o i ~ t  a r ider ;  that ns soon as any 
part  of the road, not less than ten miles in extent, shoi~ld be 
made, tlw company might erect n tollzate thereon and  collect 
one-qe\~nth of thc ~vholp tolls imposcd the act. and in like 
proportion for n grcnter extent of ro2d: that if any peryon shd1 
refuse to pay the tollr a t  the time of offering to pwq the place 
desiqnated for their collection and ])re\ ious to 1)nssin.r the v m e ,  
the toll-gathercrs may refuse such persons a l>nsqarre; 2nd thnt 
if qnch peryon. <hall paw or drive tlirouqll ~ i i thoi i t  paoinc the 
toll, 1 1 ~  m a r  he pxceeded acait~qt  bzfore an7 t r ibul~al  hni-ing 
jurisdiction: illat ihe road cllnll he a lmblic hichivay, frce for 
the p : ~ s s x e o f  all persons, aninlals 2nd carrinqes, on pa7:nent 
of the tolls i ~ r i p o d  l x  the ac t ;  axd that n o  gate shall be erected 
within three miles to the ~011th of Ashex ille. 

The road mas constructed thro~igh the ~ ~ l i o l e  line m~nt ioned  
in  the act, being, i t  is wid.  about smentv-five miles in length. 
Thrce tollgate? x w e  erwted on it, of ~ h i c h  one 17-as n w r  each 
extremity; and the t!lird about ni idnav of the road. bein4 a 
short distance v~est  of A-hcrillc, and, by a re.;olntion of the 
company. the tolls ~ l lo i r ed  ?IF the charter rrcre pn-able a t  each 
of the rates in equal proportior. The de fc~~dnn t  ii7as paqsing, 
n-ith a number of horses. from Tennessee into S o r t h  Carolina, 
and. 174th a vien to aroid lmging tolls on the t u r n p i h ,  hc tra.7- 
eled bu other roads in  the State, generally runnina ncarlr  p r a l -  
lel to the turnpike, and a t  one ;,oint approaching it 11-ithir half 
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a mile, and he did not touch the turnpike before it reached 
Asherille; but, at that place. the defendant got on the 
turnpike, thus aroiding the gate near it,  and he then ( 32 ) 
traveled on the turnpike to the southeast about ten miles, 
when he was arrested, in this action, for  the tolls alleged to bc 
due a t  the middle gate. rpon the general issue pleaded, the 
presiding judge ruled that the plaintiff could not recover, and 
from a nonsuit there T\-as an  appeal. 

3. W. TVooclfi?2 for  plaintiffs. 
E h e y  for defendant. 

RUFFIK, C. J. The Court is of opinion that  the judgment 
should be affirmed. As the case is stated, it seems to have been 
the object of the suit to recover the one-third of the toll which, 
according to the resolutions of the company. was demandable 
a t  the middle gate, if the defendant had passed through i t ;  b ~ ~ t  
the claim, in  that  form, iq not wstnined by the facts, since the 
defendant did not pass through that gate, nor. indeed, entcr the 
road until he reached =Isherille, which is to the cast of that gate. 
As he did not use the road vest  of -isherille, it xould seen1 the 
defendant could not, upon anv principle of justice. he cliarge- 
able for toll between the gate near that  place and the res tern  
termination of the road. It x a s  a d m i t t ~ d  in the argumcnt that  
such is tlir 1~1117 in respect to a person n-110. b o ~ r n  f i d c ,  came to 
Ashe~il lc,  i u  the first instance, on bua inw at that place. for  
example. But it 11-as contended that  the defendant practiced a 
fraud upon the company by traveling his y a y  in the immediate 
vicinity of t h i ~  road until he got beyond the nliddle pate, and 
then enterin!: the road, because, thereby, he awided paying t~i-o- 
thirds of the toll and x7as enabled to liw one-half of the road 
upon p!ying one-third of the toll, if he m n t  to the third pate, 
and nithout paying anything if he vent  off the road hefore 
getting to that gate. The Court. hoxi-erer. cannot vien the 
subject i n  that  light. By refraining from going on the 
turnpikc b c t ~ ~ e e n  Telinesqet~ and - I s l l ~ ~  ille, the defendant ( 33 ) 
was guilty of no fraud on the company, but m s  on ly  
rserci . in~ his on11 Icgnl right. T l ~ c  law co i~ ip~I$  no OIIC to use 
the road, but only gires the comlmny the right to toll from 
t h o v  who do use it.  E ~ e r g  one iq free to t r a ~ e l  such n-ags 
as hc nlav choose and find: a d  it is nntuw11- to !)c supposcd 
that  he d l  go on t h o v  n-hich arc common, unless lie find i t  
to his adrantage to travel on the turnpike, even a t  the expense 
of the tolls. The11 the defendant neither u w l  the road nor was 
bound to use i t ;  he incurred no liability for tolls at the gate 
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west of Asheville or between it and Tennessee. I f ,  indeed, the 
defendant had traveled the road from the Tennessee line to ashe- 
ville, going off, when near a gate, and re-entering the road on 
the other side of the gate and out of sight of it, as a trick to 
avoid paying tolls by not passing through the gate literally, 
while he had the benefit of the road, the consequence might, 
perhaps, as i t  seems manifestly just that it should, be different. 
But here that point does not arise, as the defendant was not on 
that part of the road at all, and i t  could not be the intention 
of the act that the citizen should, in any case, be liable for tolls 
in  respect of a section of the road on no part of which he trav- 
eled. Up to the middle gate, then, we think that the defendant 
did nothing on which a demand for tolls arose to the plaintiff. 

I t  was, however, contended further that tolls pro r o t a  are due 
for the distance which the defendant actually traveled, and that 
the jury should have been allowed to apportion them. I t  would 
seem to be a sufficient answer to that position that the plaintiff 
did not ask to have the case thus put to the jury, as the claim 
mas specifically for the tolls demandable a t  the middle gate, 
namely, one-third of the whole tolls. But without adverting to 
that matter, we think that the company cannot apportion the 

toll, so as to recover in an action what they could not 
( 34 ) demand on the road on pain of refusing passage to the 

traveler; for, although i t  be generally true t h a ~  indeb- 
itatus assunzpsit  will lie for the value of a benefit derived by 
one from the labor or property of another, yet the present case 
is unaffected by that principle. The demand of the plaintiff is 
not one of the kind supposed. I t  is not fo~mded on a (pa~zt71m 
n~rr t i i t  or quantum vnlehat ,  but i t  is for certain specific tolls, 
which are demanded by rirtue of a grant of the franchise to the 
plaintiff as a corporate body. The tolls cannot, on the one 
hand, be diminished by showing that they are more than a just 
compensation for the service. So, on the other hand, no higher 
or other compensation can be clainied than in the form of the 
tolls granted and demandable and payable at the p l~ces  and in 
the manner specified in the grant. The question, therefore, 
turns upon the terms of the charter, and from the parts of that 
instrument set forth in the case i t  seems clearly to have been 
the intention of the Legislature that the company should not 
be entitled to claim tolls but at the gates and tollhouses erected 
for that purpose. The grant is that tolls map be demanded a t  
conrenient gates, which are to be situated at the pleasure of the 
company, provided that one shall not be erected within three 
miles of Asheville, and that one gate is not within ten miles 
of another; and there is no authority expressed for taking tolls 
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at any point between two gates. Indeed, the implication is 
strong that tolls cannot be demanded a t  such intermediate 
points. The express provisions quoted, that tolls may be ex- 
acted at  tollgates and that the gates shall not be within ten 
miles of each other, of themselves create that implication. I t  
would be most inconvenient that a traveler passing a few miles 
along the road, who finds no person on i t  to whom he may make 
payment, should be subject to a toll for that distance, since, 
upon the general rule, he would be obliged to seek his creditor, 
the oificer of the company, where he could be found, and 
make payment or be subject to an action and its costs. ( 35 ) 
The meaning is that the tolls should be paid on demand, 
a t  certain points on the road, as they arise, and in order to give 
notice of those points the charter requires that they should be 
"designated" by "convenient tollgates." Furthermore, it is to 
be observed that the tolls payable at each gate are not in pro- 
portion to the distance the party may have traveled or may in- 
tend to travel along the road. Provisions of that kind would 
give rise to innumerable frauds and controversies. On the con- 
trary, the tolls are to be apportioned according to the distances 
at  which the tollgates are from each other. I t  was only after 
the road was made for ten miles that a gate could be erected; 
but, after i t  was erected, one-seventh of the whole toll was de- 
mandable at  that gate, without reference to the inquiry whether 
the person came over all or only one of the ten miles, and the 
same rule is declared as to the proportion of tolls for any greater 
extent of road. Hence the tolls are not only demandable at  the 
gates, and there only, but they appear to be given for passing 
through the gates respectively. I f ,  for example, a traveler come 
to a gate, and be refused a passage because he cannot or will 
not pay the toll, there is nothing to prevent his turning back 
without making any payment. The charter is express that the 
road is a public highway for all persons who pay the tolls 
imposed, and hence there can be no pro rn tn  toll drmanded 
where there is no gate. That is further deducible from the 
clause which forbids the erection of a gate within three miles 
of Asheville, which could have been inserted only upon the idea 
that no toll was due hut a t  and passing a qate, and was no doubt 
intended, upon that supposition, to afford the opportnnity to all 
persons, without paying toll, to go on t h ~  turnpilre far enough 
to reach the several common and free roads which branch 
off east or west from i t  within that distance. The in- ( 36 ) 
ference is plain that one who does not pass throuqh the 
gate, but goes out of the road between two gates, is not liable 
for any toll. Such, too, as we are informed by the counsel on 
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both sides, has been the construction of the charter mhic.11 has 
been acted 011 by the company throughout its existence, this 
beii~g the first iristance in which a clainz has erer been set up for 
a p ~ o  m t a  toll for passing from one point to another on the 
road betneen which there was no gatc. This construction pro- 
duces but little loss to the company, as they hare it in their 
pon7er, if found to be n-ortli thc expense, to irlcrcase the number 
of gates to seven. That number ~ ~ o u l d  be sufficient for all tlie 
purposes within the puruiew of the act, as the inhabitants of 
Buncombe, who alone mav be cxpccted frequently to travel 
short distances on tlie road, are mtirely exempted from tolls, 
and the 'cqislature did not mean that other travelers should 
be harassed with the delays and vexations a t  turnpike gates 
oftener than erery ten miles; thew gates, however, are about 
thirty-five milm apart, and it was consequently the effect of the 
plaintiff's own omission that the defendant was put under no 
obligation to pay tolls for the portion of road over which he 
passed. 

PER CCRTAJ~. Judgnicnt affirmed. 

2.  Wl~crc ;t tlefe11tl:riit ill ; r l i  rser~utioll is s11t~l in ejrctn~rnt by the 
li~wchasrr under that esecutio~i. 11e is 1101 prcventtvl Prom cotl- 
testill:,. the right to wcorcr, nnlrss the c . s t ~ ~ ~ t i o l l  w;rs ;I valid one. 

APPEAT, from the Superior Court of Law of Euxcwmm, a t  
Special Term in July, 1849, Caldwell, J., presidinq. 

On the trial of this ejectment the lessor of the plaintiff offered 
in evidence a judgment of a justice of the peace, a t  the instance 
of one Poor, against the defendant, an execution thereon and a 
levy on land endorsed, then a memorandum on thr docket of 
the County Court, in  these words, "Order of condemnation," 
then a venditioni exponas and a sheriff's deed, and proved the 
defendant in possession. I n  behalf of the defendant i t  appeared 
that the said tract had been sold, some time before the sale of 
the lessor, under a venditioni exponas that had previously issued 
on the same judgment and proceedings, and had been purchased 
by one John Davis, to whom the sheriff had executed a deed for 



N. C.] AUGUST T E R X ,  1849. 

the said land of older date than that under which the plaintiff 
claimed. For the defendant i t  was insisted that the second sale 
was void. Other points were made, but i t  is not necessary to 
state them. 

A verdict was taken for the plaintifl', subject to the opinion 
of the court. I t  was agreed that the verdict should be set aside 
and a nonsuit entered in  case the court should be with the de- 
fendant on the questions reserved, or either of them. The court 
directed the verdict to be set aside and a nonsuit entered, 
from which judgment the plaintiff appealed. ( 38 

J .  W .  W o o d f i n  for plaintiff. 
i l v e r y  for defendant. 

PEARSON, J. I t  is only necessary to notice one objection, as 
that is fatal to the plaintiff's right to recover. The lessor is a 
purchaser a t  a sheriff's sale, under a vcndi t ioni  erponas,  issuing 
upon a constable's levy. The land had been before sold under 
a vend i t ion i  exponus issuing upon the same levy, and one Davis 
had become the purchaser and taken the sheriff's deed. This 
rendered the levy functus  of ic i i ,  and there was no authority to 
issue the second vendi t ioni  esponccs under which the lessor pur- 
chased. As the price given by Daris did not satisfy the debt, 
a judgment might have been taken in the County Court, upon 
which a fieri fucias might have issued. 

The principle that the debtor is not a t  liberty to resist the 
recorery in  ejectment by the purchaser at a sheriff's sale, does 
not apply, because the lessor has not shown himself to be a 
purchaser within the meaning of that rule. Such a purchaser 
must show a valid execution. The lessor has failed to do so in 
this case, and is not entitled to the rights of a purchaser at  a 
sheriff's sale. 

PER CURIAM. Judgment affirmed. 

Ci ted:  Smith v. Fore, 46 N.  C., 490; Peebles v. Pate, 86 N. 
C.,440; S. c., 9 0 N .  C.,363,4. 
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( 39 ) 
TUE STATE v. AXOS L. RAY ET Ar.. 

1. The offense of forciblc ircsl):lss must be charged as  being done with 
:I strong hn~itl. " m c c i r t i  forti," IT hich iml~lies greater force than is 
esprcssed by the xords "ci ct armis." 

2. To constitute the odei~se there must be a demonstration of force, 
as with weapons or a inultitudc of l)eople, so as  to irlrolve a 
brencll of the lleacr. or directly tend to it, and be calculatrd to 
intimidate or put in fear. 

~ P E - ~ L  from the Superior Court of Law of YANCEY, a t  
Spring Term, 1849, Bailey, J., presiding. 

The defendant was indicted for a forcible trespass in seizing 
and, with a strong hand, taking out of the possession of one 
David Byrd a certain promissory note, then in the lawful pos- 
session of the said David Byrd. The jury found a special ver- 
dict, as follows: That the defendant had executed a promissory 
note for $100, payable to William Ray, and by him endorsed to 
Samuel Fleming; that Samuel Fleming placed that note in the 
hands of a constable for collection; that the constable served 
a warrant on the defendant and cited him to appear before 
David Byrd, a justice of the peace for Yancey County; that 
the note was delivered to David Byrd, the magistrate, and was 
in his possession when the defendant asked him to let him look 
a t  i t ;  that David Byrd handed the warrant, with the note in- 
closed in it, to the defendant; that the defendant shook the note 
out of the warrant and slipped i t  into his pocket; that Byrd 
immediately requested the defendant to return the note to him; 

that the defendant refused to return the note, saying he 
( 40 ) did not have i t ;  that the said note was obtained from 

the said Byrd by the defendant through stratagem and 
fraud, to prevent the said Byrd from getting jud,gment against 
him upon the said note. And the jury refer the question to 
the court, whether in law the defendant is guilty or not gnilty. 

The court was of opinion with the defendant and gave judg- 
ment for him, from which judgment the solicitor for the State 
appealed. 

Attome?/-General for the State. 
J. W. Woodfin for defendant. 

PEARSON, J. We concur with his Honor below, that the 
defendant is not guilty of forcible trespass. That offense must 
be charged as being done with a strong hand, ''manu forti," 
which implies greater force than is expressed by the words "'vi 
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et arnzis." There must be a denlonstration of force, as n-ith 
weapons, or a inultitude of people, so as to involre a breach of 
the peace or directly tend to it and be calculated to intimidate 
or put in fear. 8. v. Flolcem, 5 1\'. C., 254; S. v. Fishel., 12 
N. C., 357; S. 2;. illills, 13 N. C., 420. The jury find that the 
defendant obtained the note from Byrd by stratagem and 
"fraud." This resembles larceny more than forcible trespass. 

The Court thinks there should be judgment for the defendant. 
FEE C u r , ~ a x .  Ordered to be certified accordingly. 

Cited: 8. v. Cociilgton, 70 S. C., 74; Coates c. TTTil1ces, 9 1  
N. C., 178; 8. v. Huwkiils, 125 N. C., 691. 

When a witness has been summoiiecl to attend a t  court, though a rer- 
dict niay he rendered i n  the cause, yet if a new trial is qr:intt,d 
he is bourid to ntteiid tile subsequelit terms until a final decisiou, 
n ithout u new suhymun. 

APPEAL from the Superior Court of Lam of HAYWOOD, at 
Fall Term, 1848, Xan ly ,  J., presiding. 

This was a scire facias against a defaulting witness, to which 
he pleaded that he had not been summoned. Upon the trial 
the case appeared to be this: The plaintiff had brought an 
action against one Cillard, and the defendant mas duly sum- 
moned as a vitness in his behalf. He  regularly attended at the 
different terms of the Superior Court of Haywood, where the 
action was pending, up to the Fall Term, 1847, when the cause 
was tried and a verdict rendered. Subsequently, at the same 
term, the verdict mas set aside and a new trial granted. At the 
Spring Term, 1848, the witness, the defendant in this scire 
facias, was called, and. failing to appear, a judgment nisi was 
rendered against him for the penalty of $40, given by the act 
of the General Assembly. This scire facins mas issued to the 
defendant to show cause why final judgment should not be ren- 
dered against him. ,4 rerdict and judgment were rendered for 
the plaintiff, and the defendant appealed. 

Henry for plaintiff. 
Edney for defendant. 
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( 42 ) NASH, J. We perceive no error in the judgment ap- 
pealed from. The defendant alleges that after the trial 

and verdict at  the Fall Tei-m, 1847, he was not bound to attend 
until resummoned. The statute which gives the penalty against 
a witness, duly summoned, for not attending the tcrnis of the 
court, also points out his duty. I t  declares he shall appear and 
continue to attend, "from time to time, until disrharged either 
by the court or the party at whose instance he is sumnloned." 
The plea is, the defendant mas not under s u b p ~ n a ;  the case 
states he was summoned. I t  is pretended he was actually dis- 
charged, either by the court or. the plaintiff at  whose instance 
he was sun~moned; but i t  is insisted that, by the verdict, the 
case v a s  out of court and the witness legally discharged. The 
premises not being correct, the concl~~sion from them cannot 
be sound. By the verdict, the cause was not out of court, and 
while the tern1 continued i t  mas in the power of the court to 
reinstate it, as it was before the trial; and after the new trial 
was granted i t  was, to every intent, the same cause, and the 
defendant was bound to take notice of it and attend under his 
subpcena until duly discharged. This principle has been con- 
sidered settled ever since the case of Xzveany a. I I u n t e ~ ,  5 N.  
C., 180, tried in 1808, upwards of forty years since. 

PER CURIAX. Judgment affirmed. 

ALLEX HENSON r. PIIILIP W. EDWARDS. 

1. An officer ~ h o  has an execution is bound to lery it a11 tlir prop- 
erty he finds in the c1efend:mt's poss~ssion, unlrss he Buon.s or 
has reason to beliere that it does not helong to him, or is 1)y law 
esemptcd from esecution. 

2. An officer harinq an esecution. lerietl on a gun belonqine to the 
defendant and sold i t :  He!(!, that,  not linowing or haviliq good 
reason to heliere that it was used by the defendant for mustering, 
and therefore esem1)t fro111 tsecutioli. lie was not liable to him 
for taliin:: and seizing the qun. 

3. It was the duty of the defend:unt in the c~xecution to have informed 
the officer, before tlie sale. that the gun  as kept for tlie ~urpose 
of niusttring. 

APPEAL from the Superior Court of Law of HAYTVOOD, at Fall 
Term, 1848, Manly,  J., presiding. 

I n  this action the plaintiff declared in trover for a rifle gun. 
The defendant pleaded the general issue. The evidence was 
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that the gun Tvas the property of the plaintiff and liept by him 
as arms for muster. There n7as no el-idence of any knonledge 
on the part of the defenclnnt of the purpose for whicll the gun 
n7as kept, hut, being a constable of the county. and havinq n 
ral id justice's eaccution against the good<, etc., of the l~laintiff, 
he leried tlic sm!e 011 the g11n and qold it. 

The defendant contended that troxcr would not lie, and there 
n7as a wrdict  of tlic jury for i11c plaintiff, subject to the opinion 
of the court u p m  that point. 

The court beills of o l~ i~ i ion  that the action could not be sus- 
tained, directed a nonquit in conformity to an  agreement be- 
tx~een the c o u ~ m l .  and fro111 this judgn.ent the plaintiff ap- 
pealed. 

I s ' d n e l j  for plaintiff. 
l i ' i t :yrc / ld  for defendant. 

x i i ~ ,  J. The judq i~en i  of the court in tliiq caqe must be 
affirmed; the plaintiff callnot sustain his action. The 
gun i n  question n as the property of the plaintiff, and ( 4.2 ) 
was levied on and sold by thc defendant, n-1x0 was a con- 
stable. to qatisfy an carcution in his hands. The  gun v a s  kept 
b j  the plaintiff to enable him to conlplj with the requisition of 
section 6, chapter 73 ,  R e v i d  Statutes. Al t  the time of the lery 
and sale the defendant m s  ignorant of t l ~ e  fnct. All of a nian's 
property, both real mld personal, is subject to an esecution and 
liable to be <old to pay Ilia debts. exc~p t  sucli portion of it as 
may be eseiiipted by S O I ~ I P  special law. -1nd an officer, havins 
an execution in his hands, is bound to Icry it on s l~ch pcmonal 
propert7 as hc finds in the 130s-ession of the defendant in the 
execution, unless lie knos~~s  or has rood reason to heliere that i t  
is not hi3 property, or  i.: protected b7 the 1a~v. The defendant 
in this caw, likc erery otller citizen, IT-as bound to know the law, 
that a ~ilan'q m.1119 for nxustcr are exempt from execntion; but 
he was not bolind to Inlow tlint this x i s  the only gun onned by 
the plaintiff, and, if Ilc owned otl~erq, that this particular one 
was used by him for the purpose of mustering. Tlie law ex- 
emptg from esecntion "one bed and its necessary furniture, one 
wheel and card.., one loom, worliing tools nnd arms for muster, 
one bible and testanLent, one prayer-book, and all necessary 
school books." Rel-. St.. ch. .58, wc. 1. How can the officer 
know, for inqtancc, what school books are reqerl-ed and n-hat are 
necessary, unless he is inforn~ed by the o rne r ,  o r  he otherwise 
comes to the knonledce of the fact, either at the time he makes 
hi., lei-y o r  at sonle time before the sale? The execution pro- 
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tected the defendant from being, in this case, a trespasser in 
levying on the gun, and his sale, in ignorance of the fact for - what purpose it was kept by the defendant in the execution, 
constituted no conversion, without which the action cannot be 

maintained. I t  mas the duty of the plaintiff, if he 
( 45 ) wishes to avail himself of the lam, to have informed the 

officer, before the sale, of the fact that the gun was kept 
for the purpose of mustering, and demanded its restoration. 

PER CURISM. Judgment affirmed. 

Cited: Thom,pson v. Berry, 65 N. C., 484. 

T H E  STATE TO THE USE OF 11. N. R n l T T A I N  r. IRA D. 
FAILAIER ET AL. 

The person to whom the money is due on a claim put into the hands 
of a constable for collection should be the relator in an action 
brought on the official bond for a breach of his duty in relation 
to such claim, and not the aqent of such party, thouqh the claim 
had been first put into his hands, he being a constable, and hav- 
ing transferred it for collection to the person sued. 

APPEAL from the Superior Court of Law of HAYWOOD, at Fall 
Term, 1848, Nanly ,  J., presiding. 

This was an action brought by the relator upon the bond of 
the defendant, I r a  D. Farmer, given upon his appointment to 
the office of constable in March, 1847, with the other defend- 
ants as sureties. The breaches of the bond assigned by the 
plaintiff were : First, want of diligence; second, failure to pay 
over; third, failure to return papers. Pleas, conditions per- 
formed and not broken. 

The evidence was that, soon after the appointment of Farmer 
as constable in  the county of Haywood, the relator, H. N. Brit- 

tain, who was also a constable in the same county, placed 
( 46 ) in the former's hands a number of judgments for collec- 

tion, and took a receipt in the following form, to wit: 
"3 April, 1847, received of H. N. Brittain the following judg- 
ments to collect or return, as the law directs" (mentioning a 
number of them), and signed, "I. D. Farmer, Cons." I t  was 
also proved that the evidences of debt upon which those judg- 
ments were obtained were put by the owners of them into the 
hands of Brittain for collection, as a constable, and that he at  
no time had or claimed to have any beneficial interest in any of 
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them. I t  mas also prored that, before the bringing of this suit, 
he had assigned over all fees due to him on those judgments to 
TVilliam TTelch, one of his creditors. There \ms evidence of 
the collection and payment o x r  to the plaintiffs in the judg- 
ments and perqons onxing them, of a considerable number of 
them, and evidence also as to thc solvency and insolvency of the 
others. 

The  court instructed the jury, upon this state of facts, that  
the relator, Brittain, could not ~li:rintain a suit on the bond of 
the defendants, upon the relation of any one, he (Brit tain) 
being in no sense an  injured or aggrieved person within the 
meaning of the statute. 

The  relator excepted to these instructions, and, a rcrdict be- 
ing rendered for the defendants, appealed from the judgment 
thereon. 

Fitzgerald and .7. T-T'. Sl'oodfin for plaintiff. 
Rynzrnz and Henry  for defendants. 

PEAREOX, J. The case was well argued for  the plaintiff. But 
the argument failed to convince us that the judge below erred 
in  holding that  Bri t tain was not the proper relator. It is true, 
the action should be upon the relation of the person who made 
the contract n-ith thc oficer. But Tve think the contract \\-as 
made by the ovners of the j u d p i ~ n t q ,  t h r o ~ g h  the agency of 
Brittain. The case states "that the papers upon which 
the judgnients were rendered had been put  i n  the hands ( 47 ) 
of Brittain, to collect as constable, and he a t  no time had 
or claimed to ha\-(. an7 beneficial interest in the judgments." 
H i s  aqency, thewfore,  as discloqed, and it iq.the same as if the 
receipt had been "Rcc'd of A. B. C., etc., bg the hands of Brit- 
tain, the follon-ing jud~nlenfs  to collect," etc. 

I t  is urged, h o m ~ e r ,  that the receipt is not so mrded .  T17e 
admit that  the receipt, as v r i t t m ,  is p i m a  f a c i e  evidence that 
the contract wa, made nit11 Br.;ttain, and that the jud~men t s  
were to be collected for him. B11t thcg shov upon their face 
that  t h c -  do not belong to theill. I I e  cxecutcd the m r r a n t s  as 
constablc. Tlw receipt is not conclasive eridencc of the con- 
tract. I t  may be q h o ~ ~ n .  as wns done in  this c a ~ e ,  with mhonz 
the contract n a s  really ma&, and that Bri t tain a t  no time 
claimed to be the party really interested. 

Again it is  urged that, as col lcc t in~ agent of the creditors, 
Bri t tain had no authority to put the jltdgnlents into the hands 
of another conqtabl~, and that, a t  all everitq, his agenc1 deter- 
mined n h m  his office of conqtahle expired, so that by putting 
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the judgments into the hands of another constable, he became 
responsible to the creditors, and cannot, in any point of view, 
be considered as doing so as their agent ; and hence he should be 
allowed to recover in this action to enable him to meet his own 
liabilitv. The creditors are not bound bv this act of assumed 
agency" on the part of Brittain. They hare their election to 
hold him rcsnonsible or to ratifv his act and look to the nresent 
defendants. Some of them bare receired their money from the 
defendants. This ratifies the act, and as to their judgments the 
plaintiff clearly has no causr of action. Others hare not re- 
ceired their money. I f  they recover from Brittaiu lle will then 
hare to look to the defendants, because that will be a disaffirm- 

ancc of his agency, and he will then stand in the same 
( 48 ) relation to the defendants as if he had clain~ed the judg- 

ments as his when hr put them into the defendants' hands 
for collection. But Brittain had not been held responsible by 
any of the creditors at tlic time this action mas brought. He  
had sust2ined no danlagrs, and of course was not "the party 
injured" or "the person to whom the defendants w x e  bound to 
pay." Indeed, it would be unsafe for the defendants to pay 
him; for ~hould the creditors ratifj- the contract made by Brit- 
tain for thew, and sue tl~cni, they could not protect themselves 
by shoving a payilent to Ihittain, and, should he be insolrent, 
would be without remedy. For ratifying Brittain's act in put- 
ting out the papers for collection would not confer upon hiin 
a right to receim the money, nor could the creditors, if Brittain 
did re&\ e the money, hold the sureties liable on that account. 

It m-as also erntended that Drittaiii, being entitled to the costs 
upon t l ~  j u d q ~ c r ~ s  for scrrinq the warrants, and his assign- 
ment to Welch not affecting his right to sue, the nonsuit was, 
for that reason, inlproper. 

Britt ain's riglit 1 o sue, if he had any, was not affected by the 
assignment to Welch, because his claim against the constable 
could not, in lam, be assigned. 3. I . .  Light foot ,  24 N. C., 310. 
But the ol!ler proposition, although plausible, cannot be main- 
tained. Brittain was not entitled to the costs so as to give him 
an interest in the judgments. They mere in favor of the 
respective creditors, not only as to the debts, but also as to the 
costs. By the contract the constable undertakes to collect and 
the creditor is bound to pay him his costs. According to com- 
inon usage, the costs arc not demanded of the creditor until 
after judginent. Then, if the debtor is not able to pay, the costs 
are required of the creditor. But the judgment is in favor of 
the creditor for the costs, as well as the debt, upon the supposi- 
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tion that  they hare  been paid bp the creditor. There is not a 
divided judgment, in faror  of the creditor for  the debt and the 
constable for the costs. I t  follovs that the nonsuit was 
proper, Brittain not being interested in the judgments, ( 49 ) 
even to the amount of the costs. 

PER C~RIARI .  Judgment affirmed. 

Cited: G a y r o w  v. X a z c e l l ,  51  N. C., 531. 

THE STATE o s  TIE REIATIOS OF RT;.IKEC'C'.L MOODY T. B. F. 
G O O I ~ C .  

On the  tr ial  of an issut, in t he  case of lx~s tardy,  under the nct of 
1836. Iter .  St., ch. 12, sec. 1, the  c~mnin: l t ion  of the  \voin:in be- 
conirs full 1)roof of the f:~ct of 11a t r rn i t~ .  and  the  jury is bound 
so to find, unless the defe~iclnnt sh ;~ l l  show the  fac t  not to  be so. 
and this he  can do o i~ ly  b~ 11roof o f  i!nlmtc'ncr or nonaccess a t  
such time as  by the 1:l.r~ of naturtS lie conlcl bc the  father.  E r i -  
d e ~ i c e  to show the i~~ lprob[ tb i i i t ! j  of 11:s beiiig the father is inad- 
wissiblr. 

APPEAL frcin the Superior C m r t  of Law of C(T,LTLI,\SD, at 
Fa11 T c r ~ n ,  1848, Xllni t  l y ,  J., presidii~g. 

This is a procecdinq under the acr of 1836. conl~nonly called 
the bastard7 act, instituted to subject the defendant to the main- 
tenance of t h ~  bastard child of Rebecca Xoody, as tile father of 
it.  On the trial of the issue the Stare read to the jllry the ex- 
amination of Rebecca Xoody and rested its case. Thc clefend- 
an:, then. aq lliaterial and pertinent to the n ia in ta in i l l~  of lhe 
negaiixe of the issne and relutt inq Ille p ~ i i 1 1 a  f a c i e  case niadc by 
the Siatc, oflrred to prore that  Rehccc>:r lIood,t- n a s  a JT;o:nan of 
bad character; that she l iwd  in the house of her sister 
and brother-in-la~r,, to  rhoi in she had borne sereral chil- ( 50 ) 
dren, and m s  in  the habit of sexual intercourse ~ ~ i t h  
h im;  that  the relator had, in conrcrsation v i t h  direr? persons, 
declared that the defendant was not the father of her child, and 
tlint the defendant vas  a niaa of good character. ,111 this testi- 
nlonp nay  rejected hy thc court on tllc ground of its inconipc- 
tence, as being i~nmaterial  in sustniuillg 111e isme on the part of 
the d~fendant .  Tllcrc v a s  a ~ e r d i c t  for the State, and the de- 
fendant a1q)eaIed. 

- 1 f t o ~  l ie ! / -Gencml  for plaintiff. 
Bynzsnz for defendant. 
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NASIT, J. We had thought, and are still of opinion, that the 
questions raised in this case were settled in that of S. v. Pntton,  
27 S. C.. 180. There it m s  held that. although the examina- 
tion of the woman was in itself. upon the trial of the issue, but 
p ~ i n z a  far ie evidcnce ihat the defendant was the father of the 
child, yet in the absence of testimony showing that  he tryas no t ,  
i t  is conclusive of the /act ,  and the jury is bound in law to find 
accordingly; that the issue is gircn to the defendant on his de- 
mand and is emphatically his issue, and though he maintains a 
negative in its investigation, he is the actor, and is bound to 
prove that he is not  the father; and, to do that, it is not sum- 
cient for I-iirrr to raise a doubf upon the question. We h a ~ e  heard 
nothing, upon the present occasion, to shake our confidence in  
the correctness of that decision, and, if it be sound, his I-Ionor 
coinmitied no error in rejecting the evidence offered, because i t  
was immaterinl to the establishment of the issue which the de- 
fendant had undertaken to affirm, and, at  farthest, could but 
raise a doubt as to the fact, for it might be all true and still the 
defendant be guilty. I t  has been urged, however, that such testi- 

mony mas receioed by the judge below, who tried Putton's 
( 6 1  ) case, and its reception sanctioned by this Court. Upon 

that occasion Ihe testin~ony mas admissible, not for the 
purpose of contradicting the examination, but of impeaching 
the oral testinlony of the woman herself, n~ho mas examined as 
a witness in the cause. But another answcr is, that it was re- 
ceived without objection, and his Honor, the presiding judge, 
left no doubt in what light he received it, bv stating to the jury 
that even supposing her credibility on t i l t  trial to have been 
weakened or destroyed, "that did not show that he (the d(,feiid- 
ant) was not the fulher of the d ~ i l d . "  But on examining the ex- 
pression relied on, used by this Court, it will be found to apply, 
not to the reception of the testimony, but to the c h n ~ g e  of his 
Ilo11or. I t  has again been urged that the opinion in Patton's 
cnsc i s  not ~ound,  for t v o  reasons: first, because it falies away 
from defendants the protection provided for them by the act of 
1836. I n  this, as in any other case, it is our duty to gire such a 
construction to a statute as mill carry out the intention of the 
Legislature. One of the rulm by which thi.; intention is to be 
ascertained is the mischief bo be remedied. As the lam stood 
upon the passage of the act of 1814, the paternity of a bastard 
child mas ascertained and fixed by the exanlination of the 
woman; so much so that if the child, when born, should p r o ~ e  to 
be black, the defendant had no redress in a court of law, and it 
was no answer to the charge that, either from age, accident or 
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disease, he was impotent-he was bound to maintain the child. 
This T i m  the evil ihe act of 1814 intended to ren~edv. h d  the 
Lepiqlature had an  entire right lo model the remedy a; tiley 
thought the good of the conlnlunitg required. They have done 
so by saying to the accused, you ma>-, if you please, snhmit the 
question of your guilt to a jury ;  but if you do so. the burthen 
of showing your innocence shall be on you; for the examin a t '  loll 
of the woman shall be sufficient to convict you. unless you shov 
you are not the father of the chilcl-you must show the 
?act. Does this leare the party  here the act of 1814 ( 52 ) 
placed h i m ?  Clearly not. The  second objection is that  
the opinion i n  P a t t o n ' s  case gires to the term, primil  fa ti^, a 
force and extent riot contemplated by the Leciqlature; that they 
nicant no more than the examination should superqede the nece2- 
siry of tht, introduction of the ~vonian as a nitness-that evi- 

' 

dence, in l av .  Tws not proof. I t  is w r y  certain evidence and 
proof are not the same. one being the cauqe anill the o t ?~e r  t h ~  
efft~rt. The argument of the dt~fenclnnt ~vonld, upon ~l l iq  point. 
be complete, but fcr  the phraqeolocy of the :ct. I f  the Legiila- 
ture intended that the e ~ a n ~ i n a t i o n  qholild h a w  no other effcc: 
than that contended for bv ttre dcferdant, t l i c ~  w o d d  linrc cm-  
tmted theniselvec hv qilny!:- niakinc it e~ idellre. T h e r  !lave not 
donr so, but directed to  hat c ~ f e v f  it c h a l l  he. TTP hsl-e no 
rig!lt to presume that the maker< of tllc Inn did not undcr-tmld 
the legal phrase used b!- them. TTThen, therefore, tlier qny that 
the examination sllall he p ~ ~ i r i ~ a  foc eTidencc, t l ~ ~  o1)rionslv 
111uit n ~ e a n  n-lmt conlilion larv meanr, that, if unanin ?red, :lie 
examination fixes 111,- paternitr  of th:, cliild. and thc J I I ~ T -  l i ~ ~ i c t  

find that the defendant iq guiltg. I n  q~l rh  case. th-rcforc, ir ;s 
both eridence and proof. I n  many caces it mag operatc great 
hardqliips: to re l l i~dy th i i  is the buiincss of the I,eqiqlatur~. To 
admit the testimony offercd in t!~ii case v o d d  be in effect TG re- 
peal the act of I q l i .  :mil tlirow all the lmstardi of the conntrp 
upon the public. Rut the principle adopted in that  act is no nor- 
eltv. I t  is the apl2lication of an  old and familiar rulc nf cri- 
dence. The law presumes all children born in n-edlock to b~ Ireit- 
imate, until he x h o  denies it establislieq the contrar7-. This is 
donc lip shoving either i m p t e n c ~ -  oil the part of thc 1ii:sband 
or nonacceqs, both of ~vhicli conlc nnder tlic lirinciplc of a n:rfu- 
ral  impos~ibil i tu that the lln~bmltl codd  110 tllc father. This doc- 
trine of impotency n7as established as early a. thp reign 
of the first Edward. See FoxcrtrSt's ctisc, reported in 1st j 58 ) 
Rolle Abr., 359, and cited Starkie on Evidence. 210. Tn 
the Bunberry Peer-agc cnsc, 2 Se1n.p Nisi Priuq, 111e judges 
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decided that the evidence to prow a husband was not the father 
or' his nife's child must be of such facts and circumstances as 
mere sufficient to prove that no sexual intercourse had taken 
place between them at any time, when bp such intercourse the 
hushand could, bj- the laws of nature, be the father of the child. 
Each of these defenses stands upon the sanie ground, that is, 
natura! in~po;sibility that the husband could be the father, and 
nothing short of this iinpossibility will bastardise such issue. 
I t  75-as further urged in this case that the evidence rejected had 
a tendency to support the defense, and was on that account ad- 
i i b e .  I f  the nature of the issue which the jury were trying, 
alld the effect eiren bv the act of 1614 to the exanlination of the 

'2 

noman, be considered, it will be seen the eridence could have, 
legitimately, no such effect, and was, therefore, properly re- 
jected. The defendant, by his plea, denied lie was the father of 
the child-the'issue was as to that fact, and it was necessary for 
him to prore that he was not. I t  mas not sufficient for him to 
create a doubt as to the fact. The principle mas clearly stated 
io the jury, and it is a rule that no f a ~ t s  or eircun~stances are 
admisiible in eridence unless they hare a tendency to prove or 
disprove the issue joined. I f  all the rejected testimony had 
been receired,  hat tendency could it hare in proving that the 
defendant could not be the father of the child? To give it its 
utmost weight, it would not go further than to excite a doubt as 
to the fact. Every portion of that testiniona might be true, and 
yet the defendant be guilty. I n  l i o ~ ~ u s  a,. IZolvzden, 2 Str., 940, 

in which the bastardy of a child of a married woman was 
( ,i4 ) the inquiry, evidence of inability on the part of the hus- 

band from disease xvas admitted, but the evidencc aniount- 
ing to improbabi l i ty  only was thrown out, as it was shown the 
husband had access to his wife. So, here, the most that could 
be claimed for the rejected testimony was that it might show an 
improbability that the defendant mas guilty. Bnt there is nn- 
other ground upon which the testimony offered for the purpose 
of discrediting the woman mas properly rejected. She was not 
a witness in the case. Where the State does introduce the 
inother, she then stands before the jury as any other witness as 
to any facts deposed to by her out of her examination. As mas 
said in I'ntton's cosc, if, after lier examination before the magis- 
trate, she had been convicted of perjury. i t  would not take from 
her examination its legal effect and operation under the act 
of 1814. 

Tl'e repeat that we see no reason to depart from the opinion 
c~spr~qied in Patton's c a s ~ .  On the trial of every issue in the 
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case of bastardy, under the act of 1814, the examination of the 
~ v o ~ n a n  becomes full proof of the fact of paternity, and the jury 
is bound so to find, unless the defendant shall s h o ~  the fact not 
to be so. And this he can do only b~ proof of impotence or non- 
access at such time as by the lam7 of nature he could not be ?he 
father, and the testimony offered in this case n-a? proper1~- re- 
jected. 

PER CURIAX. Judgment affirn~ed. 

WILLIAJI W. RRADHURST \-. JOI-TS 13. PEARSOS. 

1. When the alteration of a writ, after bail has becii qiren. (li:inges 
the nature of the action. the hail is disch:xryed. 

2. But TT-here in an actioil against tn-o joint and sererill colitractors. 
a nonsuit is entered, and aftern-nrds the ilonsuit is set aside as  to 
one. nud not as to the other, the hail of the one as  to whom the 
nomuit was set aside and a ~ e r d i c t  alid judgment subsequently 
rendered against him, is not discl~iirged. 

3. h judgment W Z C ~ I C  pro tune i~ a judci~~ent  of the term of the court 
a t  which the court makin2 the aiiiel~dnleilt says it  ought to hare 
been rendered. 

&PEAL from the Superior Court of L a v  of BURKE, a: Fall 
Term, 1548, JIanly, J., presiding. 

This is a sci. fa .  against the defendant as special bail of one 
McElrath. The follo~ring is the case agreed : I n  1840 the plain- 
tiff sued out his writ against J. J. NcElrath and 3. H. Erwin, 
and declared against them in cissumpsit, as copartners. The 
writ TTas executed by the defendant, ~vho  was the sheriff of the 
county, and he bccame the hail of the defendants. Thc suit con- 
tinued in court until the Fall T e r q  1845, em  hen the plaintiff 
was nonsuited, and the nonsuit being set aside as to IlcElrath, 
the suit vas  prosecuted against him and a rerdict obtained at 
Spring Ternl, 1846. No formal judgment m s  entered up 
against XcElrath until Spring Term, 1849, when the court, on 
motion, ordered a judgment to be entered in the case as of 
Spring Term, 1846. This order of the court vas  opposed by 
the counsel of the defendant. A fievi facias issued, returnable 
to Fall Term, 1846, against XcElrath, and >\-a< returned mulla 

31 



I N  THE SCPREME COURT. [32 

bona,  and the xi. fa.  ~ a ,  issued to fall term of that year. 
( 56 ) A verdict and judgment were rendered for  the plaintiff. 

and the defendant appealed. 

S. IT. Woodfin for plaintiff. 
Bynum,  T. $2. C'alclzcelZ and G u i f l ~ ~ r  for defendant. 

NASIT, J. On the part of the defendant it is urged that, bp 
the nonsuit in the original snit, a t  t h ~  Fal l  Term, 1845, the case 
~ v a s  out of court ;  and by setting aside the nonsuit aq to the de- 
fendant McElrath and prosecuting the suit against him alone, 
the bail was clivharged. The ohjecticn proceeds upon the 
ground that any alteration of a n r i t  11-hereby the nature of the 
action is changed, after hail has been giren. d l  discharge the 
bail. This is true, and for the reason that  after the alteration 
the action ceases to be the one to ~ h i c h  the bail agreed to an- 
m e r ,  but the c h ~ n g e  must be one m-hich alters the n a t u r e  of the 
action. Bryan c .  Bmdlq,  1 K. C., 177. Here the action con- 
tinued the same. and the obligation of the defendant, as special 
bail for  each defendant, continued the same. I t  is  n mistake to 
suppose that the nonsuit so put the cause out of court as finally 
to discharce any of the parties. Upon setting. i t  aside the case 
ic reinstated and continues the same. The order made in setting 
aqide the nonsuit is in effeci the same as if it  had been uncondi- 
tional and the plaintiff had t h e n  entered a n o l .  pros.  as to the de- 
fcndant E r r i n .  This he certainly could ha.-e done rrithout dis- 
c1r:irqing the hail of NcElraib.  

Tn :his State all contra+ are joint and ~ c r e r a l .  and an actjon 
call he maintainrd amins t  the ~ h o l c  or any  number of the joint 
contractors. And, in an  action of a s m m p s i t  against tx-o per- 
sons. the jury niay render a wrd i r t  against one and in favor of 
anothcr ( J o n e s  c. R o s s ,  4 K. C.. 23.i), j p t  as i n  an action of 

tort. T h e n ,  therefore, the nonsult n-aq set aside as to 
( 57 ) Erwin alone, and the suit continued on the record against 

XcElra th ,  i t  Tvas in law the same action. 
I t  is further objected that  the time the sci. fn.  issued no judx- 

ment had been rendered by the court on :he rerdict against Nc- 
Elrath.  The case agreed shor s  that the record of Spring Term, 
1846, was, at Spring Term, 1849. of the same court, amended 
by an  order of court, directing a formal judgment to be entered 
on the verdict against NcElrath.  I t  has been r e p e a t e d l y  de- 
cided tha t  any court possesces the pon-er to amend its own 
records so as to  make them conform to the truth, and that  rre 
have no right to interfere with its exercise. T h e n  so amended, 
it is the duty of the clerk in ~vhose custody it is, in giving a 
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tranccript of it,  to certify it as it is amended, as if it r e r e  origi- 
nally full and complete, ~ ~ i t h o u t  noticing the order to amend. 
That  order appears upon the records of the court a t  the term 
vlien made, if a different  on^, and is his authority for  so alter- 
ing the original. 

STe hare  nothing to do x i t h  the anlending order, and cannot 
look behind the record as certified to ns. 

We see no error in the judgment helo~v. and it must be af- 
firmed. 

PER Cunrax.  Judgment affirmed. 

Cited: SeiZ c. Childs, post ,  198; HamZin v. SIrSieZ, post, 
306 ; Jackson c. Hampton, post ,  583 ; Pendl~ton T .  Pendl~ton, 
47 N. C., 137: Parsons v. M c B I - ~ ~ P .  49 N. C., 100. 

1. It is the duty of every court to  nl:~ke its ow11 record. nild no other 
court call indirectly esnmiiic into the liinlilier in n-liich it is mnde. 

5 .\ note for %TO, i)nynl)le ill turwnt T~oirh icute\ ,  thouyh it is not 
~ic~cotinblr. yet conm within the jurisdictioo ot a single jnqticc. 

:: The party ~ ~ i t l i  n l iom n constable mnkrs the contract for the col- 
lcction of n note ic the lrroper relator in ::n nctioii on his official 
hoiid, and not the person to n hoin the note is ~ayable  

L 1 ~ ~ ~ ~ i ~  from the Superior Court of Lax- of CIIEROKEE. at 
Spring Term, 1849. Bailey, J., pwsiding. 

This was an action of debt, broiqht  against the defendant 
Kine.. as constable, on his official hcnd, dated 1 Jnnimra, 15.10. 
and the other defendants as his sureties, for his failing to col- 
l ~ t  clain~s put in liiq hands as constable. TIP plaintiff intro- 
cluced the record' of the County Court of Cherokee, aq f o l l o ~ ~ s ,  
to n i t :  "Xarch Scsqions, 18-18, ordered by court that the names 
(of tlic sclcct coi~rt .  to wit, Peter  A. Summey, IT'. VT. P a c ~  and 
John Tatham, be inserted in the minutes of January  Teim, 
1 %O. it appenrinq to the satisfaction of tllc court that the wid  
Peter A. Suo in ie~ ,  TIT. Vr. Pace and John Tatham Tvere present 
and prwicled during the term, and that  this entry be n a d e  on 
the minutes of said term nuxc p o  tune." ilt January  Seq- 
cions, 1840. is the follo~ving entry:  "Court m ~ t ,  presiding. Peter 
-1. Summey. TT. IT. Pace and John  Tatham, Esquires; sce min- 
utes of ;\larch Sessions, 1843. page 293. n m c  pro t l t n l .  Hnr-  
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i 59 ) rison King came into court and entered into bond accord- 
ing to la117 and was w-orn into office, and gare for secu- 

1.i:~. Benjamin Sherrall,  Benjamin TT'ard and K. A. Strange, 
i t  appearinq to the .atisfaction of the court that  said Icing was 
~1111~  elwted conqtable accordinp to lnv." Thiq testimony n7as 
c,hjected to by the defmdantq, but lTTai receired by the court. 
The plaintiff then i n t r o d ~ ~ ~ d  a letter of the defendant.., ~ ~ h i c h  
TTRS read by consent. H e  then introduced a receipt of the de- 
fendant Xing as follc~n-s, :o x ~ i t  : "l3ccei~-ed 3 S Norember. 1S40, 
fmln E. Dawdle. a note on A n d r e ~ r  Colrard for $70,  due 27 Oc- 
tober, 1'340, made payable to S. S. Ja r r a t t  i n  current bank 
notes, nhich  I promise to collect and pay nrer to the said D o ~ ~ ~ d l e ,  
or return according to lalT. G. H. King. Cons." The plaintiff 
then gave c~ idence of the colvency of -\ndrev Colrard. and that  
the oficer, by u 4 r g  due diligencc.. :iiicht  ha^ e collected The 
~noney.  

The  defendants' counscl objected: (11 That  the record rcad 
7vas insuffcirrlt to s h o ~  Tz'i11y79 ricetion and quali_6cation;   hat 
the entry froni the record of 1548 did not s h o ~  that any of the 
juqtices of Cher~licc n7ere pre-enr n11pn that entry m7as i!~ade. 
and that +here u-as no- qnffcknt in the record to anlend hp. 
( 2 )  That  the note T m s  for $70. payable in  cnrreiit bank notes, 
and therefore not r i t h i n  the j u r i c d i c h ~  of a justice of the 
peace. (2) Thr t  the l7:eqent rclaior cmiuof xco7 er, for the rea- 
%on thn: the no:e to C o l ~  ard TTai lm;-able to S. S. Ja r r a t t ,  and 
did 1 1 t 1 f  h:.;ong to hir.l, the relator. 

Thp :o17rt o\ e1~17led t h s c  o j i ec t io~~ . .  and instructecl llie jury 
th7,  if Polr ~ r c l  had propert;- in iliq lms.c~-ion froni 71-hich the 
debt co17ld ha: c becn collect4 if Kin: had u v d  due diligence, 
the 1)l:iintiC TTns cntitlcd to recorer, and that n n s  a question 

for them. 
( 60 ) A rerdict and judgment n r re  rendered for the plaintiff. 

and the defendants appealed. 

Gaitlzer for 13laintiff. 
.T. ST'. STondfin and R n ~ f f r  for defendants. 

PE-irrios, ,J The qii~qtion as to the rccord of the County 
Court is settled. $5". c. Ring, 27 S. C., 208. I t  is the dut? of 
e w r r  coilrt to inalte its onn record; no other court can indirectly 
examine into t h e  manner in which it is  made. Hence the tran- 
qcript qhould noi no tic^ the order of amendment, but simply set 
nut the rccord as made hy the court. 

The note in question is for  $70, due 27 October, 1840, pavahle 
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to X. S. Jarratt ,  in current h a ~ ~ l k  notes. I t  is insisted that it is 
not within the jurisdiction of a single justice, and therefore :he 
defendants are not liable. 

Bank notes are not money. Tiley pass as cash and constitute 
a part of the circulating medium. We concur with the decision 
in  Miller v. Race, 1 Bnrr., 338, that the bona f i d e  holder of a 
bank note is entitled to i t  against the former owner, from n ~ h o n ~  
it has been stolen. T e  also concur with the decision ill A n d e r -  
 SO^ v. Hawkins, 10 N.  C., 368, that, for inally 1)urposes, bank 
notes are to be considered as nioney; they are to be so con- 
sidered whenever the parties consent, by receiving then1 as such 
or otherwise, so to treat them. PicXard v. Burah, 13 East, 20. 
I d  simile non est idem. Slthough a bank note passes as cash, i t  
is not cash; and it is not a legal tender. In this case the parties 
hare done no act indicating that !hey considered bank notes as 
money. By stipulating that the payment might be made in bank 
notes, it is apparent that they xere not so considered. If the 
note had been a proinise to pny wren $10 bank notes. or to pay 
$70 worth of bank notes, upon failure the action vould be debt 
for specific articles, or case for breach of contract, and 
a single justice would not h a w  jurisdiction. But the ( 61 ) 
note being a promise to pay $70 on a given dax, with the 
privilege of paying in currcnt bank notes, the party in~lst avail 
himself of the privilege at thc time the note falls due; otherwise 
it is a note for $70. I t  is true, the note is not negotiable, be- 
cause it is not a simple promissory note within the statute mak- 
ing such notes negotiable, like i u l a ~ ~ d  bills of exchange under the 
law merchailt. Rut it is still such a pronlise for n~oney as ~vi l l  
supl)ort an action of debt before a single jnstice. 

The third objection, that the action should hare been upon 
the relation of Jarratt  and not of Dawdle, is set tlcd. Noltorizhe 
r. Eranlclin, 11 N. C., 274; 8. c. Lightfoot, 2 1  S. C., 310. The 
contract was inadc with Do~vclle and 11e Tvas the proper relator. 

PER C U R I - m .  Judgment affirmed. 

Cited: Xni,qht c. l?. R., 46 S. C'.. 330; 1 ~ 7 ~ 1 '  1 % .  A I I ~ ~ , , i i l ~ y ,  71 
S. C., 438; nail 1 % .  Suygs.  q3 S. C., 107. 
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Kar,r.icc c. R t m ;  ~ICSEELCT c. 1 1 . i ~ ~ .  

TS'ARSISG WALLACE r .  WILLIAJI REID. 

Where there is an appeal by either  part^ from an interlocutory order 
in relation to a rule founded on an aftidavit. the court below 
should seud up the facts as they find them. and uot merely the 
affidavit. which is o n l ~  evidence. 

APPEAL from the Superior Court of L a v  of WILKES, a t  
Spring Term, 1849, Ellis, J., presiding. 

( 62 ) A t  the Fall  Term, 1848, of Wilkes Superior Court of 
Law a rule was taken upon the defendant i n  this case to 

& o ~  cause why he should not produce a t  the tr ial  a certain bill 
of sale. A t  Spring Term, 1849, the rule coming on to be heard 
upon argument of counsel, "it was ordered by the court that  the 
rule be discharged," from ~ ~ h i c h  interlocutory order the plain- 
tiff appealed. The affidavit y o n  which the rule was obtained 
is made a part  of the case, but there is  no statement of facts by 
the judge below. 

('7.aige for plaintiff. 
Coyden  for defendant. 

PEARSOS, J. N O  facts are stated upon ~ r h i c h  to enable this 
Court to decide whether it was erroneous to discharge the rule 
or  not. As we can see no error, the judgment of the court below 
111ust be affirmed, as a nmter of course. 

The affidavit which is sent as a par t  of the case is  only ev i -  
dpi1c.e. The cour: should have ascertained and stated the facts, 
so as  to present the question of law. 

PER CURIAJI. Ordered to be certified accordingly. 

r i f r t l :  Mame11 c. ; l l c D o z ~ . ~ l l ,  50 PIT. C.. 392. 

1 Where a person agrees to norli 011 t h ~  Innd of mother for a ?hare 
of the crol?, the cropper cannot conTey a legal title to his share 
of the crop to a third person before am actual cliri~ion and all- 
proprintion. 

2. And the owner of the land n-ho made tllt. contract is not estopped 
to deuy the right of such assignee to recorer at law. 

_IPPE.IT, from the Superior Court of Law of IREDELL, at  
Spring Term, 1849. Ell is ,  J . .  presiding. 
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This n-as an  action of t r o ~  er brought to recover damages for 
the conversion of a parcel of oats and corn, alleged to be the 
property of tlie plaintiff. 

To prol-e properL$ the plamtiff offere bill of sale, from one 
I r ~ i i n .  of all his interest in the crop of @pn and oats then ~ ~ O T T -  
ing on the land of Samuel I-Iart. the defendant, executed 1 June,  
1544. The said I r ~ v i n  TTW introduced by the plaintiff and swore 
that he had agreed with the defendant to mork in the crop witli 
11im in 1844, on tlle defendant's land, and that  the defendant 
agreed to gil-e hiin one-fifth part of all the corn and oats that  
should be raised on the plantation during that year, and the wit- 
E P S ~  had transferred the said intereqt to the plaintiff by the said 
bill of sale. at the time therein specified and before any part  of 
tlie said crop n a s  gathered. The witness testified further, that  
he kept a hand in the crop during the year, and he, himself, left 
the country. H e  m o r e  further, that  the oats were cut, and his 
share, 70 dozen of sheares, lvere stacked to themselves in th? 
fieid. and afterwards put by the defendant into his ( the defend- 
ant's) barn, and that the corn was put  into the defend- 
ant's crib without a clivision. The court expressed thc ( G i  ) 
opinion that  the bill of sale did nor mst such a title in 
the plaintiff as to enable him to suqtain this action; that 1 r ~ ~ i n . a  
inrerest in the crop n a s  an executor!- contract and not any spe- 
cific property, and that, being a mere clzose i n  a c t i o n ,  it  could 
not be transferred to the plaintiff. 

I n  submission to this opinion tllc plaintiff subiiiitted to a 11011- 
+nit alld appealed to the Slipreme Vourt. 

PI \ m o s ,  J. TTe concur in the ol~illion of the judge below, 
for the reason.. gireli b , ~  him. I r n i n .  the cropper, had a mere 
espcntory contract, a chose in action. r h i c h  could not be as- 
qigned. S. v. .Tonos. 10 S. C.. 544. 
1: was very ingcniouq1~- argued for the 1daintiff that. yielding 

ihe qnestion as to the corn, hc n u ?  entitled to recowr for the 
oats, upon the doctrine of estoppel: for although the bill of sale 
rl as executed before the onts vcre  cut.  ret  aq Irwin's share n7as 
aftcm-ards allotted and stacked to itself, it  thereby becamc 
~e3rc.d in  I r v ~ i n .  This act of appropriation fed fhp estop11.7, 
alrtl thus the right of property ~reqted in the plaintiff. 

When one cells propertv which doe3 not belong to him. lie 
:111(1 hiq p r i ~ i e ~  are eqtopped from alleging that  the ~ e n d e e  



I S  THE SUPREXE COURT. [32 

( 66 ) did not acquire the t i t le;  but the estoppel does not ex- 
tend to third nersons. If the vendor a f t e r~mrds  acauires 

the title, it  feeds t h e  es toppel  and vests in the vendee a right of 
property, not on17 against the rendor and his privies, but 
against third persons. Thus the sale has a double operation: 
f i ~ s f .  to conclude the rsarties and nriries until the title is ac- 
quired; and then to ?ass the right of propert- .  For t e scue  v. 
Srrttcrzrllite, 23 S. C.. 566 ;  Clzristnlas c .  Ol ice r ,  2 Smith Lead- 
ing Cases, -1-17, 45s. Cnfortunately for the plaintiff, there is 
no estoppel in ihiq case. So the 1caming about fcedil2g an es top-  
pel iq not applicable. 

C,'nless the nartv nrofesses to hare  such an  interest as could 
L " L  

be passed by tho conveyance, if he had it, there is no estoppel, 
for  the d a i n  reason that a matter of law can alwavs be insiqted 
on. a?, that  a clioce in ne t ion  is not assignable, and estoppels are 
restricted to mattcrs of fact. I n  X i y l i t  r .  Bt~rl,nell, 2 Barn.  and 
Ald., E S ,  it is said, "There is no estoppel when it is apparent, 
f r o m  the face of the deed or the nrerrneiit of the party x7ho re- 
lies upon i t  in interest. that ,  according to the fundamental doc- 
trine of co111111on assurances. the deed could not have sufticed to 
pass the estate ~ ~ h i c h  he claims to hold under its operation." 
Lord Coke says, in C'o. Lit., 332, b, "One shall not be estopped 
vhere  the truth appears by the same instrument, as that the 
grariior has nothi~lg  to grant, or only a possibility," and he 
might hare  added, "or only a chose in  action." 

PEE CCRIAX. Jndgnient affirmed. 

C i t e d :  Eii~ricli  2'. TT'ood, 43 S. C., 310; TTelllior11 r .  P i n l e y ,  
5 2  S. C., 233 ; I I a w i o o n  i . .  R Z C ~ S ,  71 AT. C., 11 ; R o u s e  U .  

TT7ootet~. 104 S. C.. 231; 8. 2.. . lus t in ,  123 S. C., 750. 

In an action of slander, the jury m:ly. i f  they ylense. c i ~ e  exemplary 
damages. 

_IITF\T, from the Superior Court of L a x  of HENDERSON, a t  
Spring Term, 1549, B a i l ~ y ,  J., presiding. 

This v a s  an action of slander. I t  i as in proof that there was 
an  action of ejectment pending in the Superior Court of Hen- 
derson County, between the present plaintiff, Gilreath, and one 
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George Allen, the father of present defendant; that Gilreath, in 
support of his title in that suit, relied upon a grant fro111 tllc 
State of North Carolina for the land in controrersy, appcnded 
to which grant was a certificate of surrey, signed by Thomas D. 
Clayton, the county surx-eyor; that the defendant, shortly be- 
fore thc trial of the said snit, to wit, in March, 1847, said of the 
plaintiff that he had better makc up the snit with his f ~ t l i e r  br- 
fore ccurt, for that the plaintiff had forgcd the namc of the 
county surreyor, Thomas D. Clayton, to his title. The defcild- 
ant offered crideilce for thc purpose of shoving that, at the time 
of publishing the rords, he TT-X the friend of the plaintiff; that 
the witness to whom he spoke tlie words Tras also the intinlate 
friend of the plaintiff; that the coinnluniration was conficlea- 
tial, made in good faith and for the sole purpose that it should 
be con~municated to the nlaintiff. so that the controrerqr he- 
tmecn thein might be conqn-omised and friendship restored. 

The court charqed the jury that if they were satisfied 
that the words had been spokcn by the defendant, and that ( 6s ) 
he meant to conrey the idea that the plaintiff had forged 
the name of Thomas D. Clayton, the coun:y survyor,  to a cer- 
tificate of survey, x~hich certificate \r-as appentled to the grant 
for the tract of land in controrersy, then thc ldaintiff ~ ~ - o u l d  be 
entitled to recol-er, uizless they were satisfied that the inlerencs 
of malice mas repelled by the confidential communication reliccl 
upon by the defendant; that if the conlniunication made by the 
the defendant to tlie witness was not confidential and in good 
faith, and for the purpose alleged by him, the plaintiff would be 
entitled to recorer. and the measure of damages was solely for 
them to detcrniiae; that, in making up their estimate, it was 
proper for them to take into consideration the nature of the 
offense charged upon the plaintiff, to wit, the offense of forgery, 
and the mental suffering arising from such a charge; that if the 
suffering was great, they n-crc to give him damages by  ray of 
conlpensation; that in cases of this kind the question was, how 
much the plaintiff was entitled to receive, and not how 111uch the 
defendant could pay; that the damages should always be com- 
mensurate with the injury; but that, beyond this, they had no 
right to add any amount to the damages which the plaintiff was 
entitled to recrive, for thc purpose of punishing the defendant. 
The iurv found a verdict for the nlaintiff and assessed his dam- 
ages"io $5 .  The plaintiff obtain& a rule for a new trial, upon 
the ground of nlisdirection in directing thc jury that they had 
no right, over and a b o ~ c  the damages, to which tllr plaintiff was 
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entitled. to add thereto any amount for punishing the defend- 
ant. The rule v a s  discharged and the plaintiff appealed from 
the judgment of the court. 

Gaifller. S. Ir. TT7ood{ i~~ and Edney for plaintiff 
Bad / e l .  for defendant. 

PLARVJX, J. The plaintiff excepts to the charge of the 
( 69 ) judge upon the question of damages. T e  think he is en- 

titled to a new trial. 
I t  is settled in  this State that, i n  actions of f o r t ,  when there 

are circumstances of aggraration, juries are not restricted in the 
measure of damages to a mere conlpensation for the in jury  actu- 
ally sustained, but ma>-, zn their d ~ s c r e t i o n ,  increase the amount 
according to the degree of malice by ~ h i c l i  thc el ideme shows 
the defendant v a s  actuated, the extent of the injury intended, 
and not that  nhicli Tvas really inflicted. -hxordingly, juries 
are told, in ma117 cases, they may give exemplary damages, that 
IS, such as nil1 make an example of the defendant, or r indie t i~-e  
damages, or  smart money-terms which explain themselves. 
Duncan 1;. Sfallcup, 18 X. C., 440, and the series of cases re- 
ferred to in Iredell's Digest. There is in Ellglish reports and 
those of our sister States, an  uniform current of decision which 
does not l e a ~ e  the question open. 

Our artention 77-as called, i n  the argument, to the remark in 
2 Greenleaf Eridencc.. 2-12, note 2, see. 2 5 3 .  The author brings 
himself to the conclu.ion that  the doctrine of exemplary or  in- 
dictive damages l r  not sustained, eithcr by au~hor i ty  or princi- 
ple. His  argument is inconclusive in  both particularh. I t  is 
cwtaililp so as to the authorities; and, n7e t h i l k  equally so as to 
the priiiciple. Injuries sustained by a per3onal insult or  an 
attempt to destroy cllaraeter are matters nhich cannot be regu- 
lated by dollars and cents. I t  is  fortunate that ,  nhile juries en- 
deavor to gire ample compensation for the injury actually sus- 
:ailled, they are allolved such full discretion as to make verdicts 
tee dctcr others from flagrant violations of social duty. Other- 
\: ise Ilirre nould bn many injuries without adequate remedy. 

I f  juries are to bc restrained, in action of slander, to damages 
actually su?tained. there can be no reason why malice 

( 70 ) on the part of the dcfcndant should constitute the gist of 
ilw action A i s  malice must br p r o ~ e d ,  it is right that 

;he danlagc* qlloul~l hc in proportion to the degree of malice, 
: i l d  should not h~ rwtricted to a mere compensation for the 
:IljurT- a c t u a l l ~  dm(, ,  h o n r ~ e r  short it ma7 be of thc injury 
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i n t ended ,  and which would hax-e been suffered had uot the plain- 
tiff's character been too high to be reached bv the tongue of 
slander. 

I n  this case, for  instance, if the defendant. under the cloak 
of pretended friendship, attempted to deter the plaintiff from 
the prosccution of a just claim against his father by falselj- 
alleging that the plaintiff mi s  guilt>- of the crime of forgery, 
can it be right that  he should be protected from eseluplary dam- 
ages because the plaintiff's high character made the assault 
harmless? The injury i n t ended  was the greatcr. The  malice 
Tvas ulmitigated. I f  such assaults are tolerated it cannot be told 
how soon a high character map be prostrated, and, vhen  it is, 
damages will not restore it. 

PER  CURIA^^. Judgment rerersed. and a z t . / ~ i r e  de / loco 
awarded. 

C i t e d :  H o w e l l  v. Hov*e l l .  pos t ,  85; I l I i A u l e y  v .  B i r k h e a d ,  33 
N. C., 31 ; B r a d l e y  1 . .  X o r ~  i s .  44 S. C.. 307 ; Snzit l~wic7; v .  
W a d ,  32 5. C., 66;  Peeblps 1..  R. B., 63 N. C.. 239; Sowers  1.. 

Sozcem,  97 N. C., 3 0 7 ;  J o i ~ n s o n  2.. .1llen, 100 S. C., 138; 
B r o o k s  P .  I?. R., 115 K. C., 625; Cliappell  c. El l i s ,  123 S. C., 
2 6 2 ;  W i l l e f o r d  v. Bai l ey ,  132 N. C., 406; Holdel -  v. M f g .  Co.,  
135 K. C., 390. 

d bail, against ~ h o n l  a xcire Jnc inn  has hem issued, cannot avail him- 
self of the defense that his priiicipnl has beeii arrested on n ca. 
sa., nt the iiistancr of another person, ;;nd dischnrged under the 
insolvent debtor'? Ian.. 

QPPEAI. !ram the Superior Court of Law of XFCKLEKBUIZG, 
at  Special Term in November, 1846, Pearson ,  J.. presiding. 

This is  a scire facias to subject bail. At  the return term the 
defendant pleaded specially that  Xarcus  S. Alexander, his prin- 
cipal, was arrested on a cu. sa. at  the instance of . . . . . . . . . . . . 
and Tvas duly discharged as a n  insolvent debtor. having pre- 
~ i o u s l y  given the plaintiff in this action proper notice. To this 
plea there mas a demurrer. which, upon argument. was sus- 
tained, and the plea overruled. The  defendant appealed. 

R o y d e n  and W i l s o n  for plaintiff. 
Osborne and A l e x a n d e r  for defendant. 
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SASH, J. T17e concur in the judgment of his Honor who tried 
the cause belo~r. The discharge of the principal, under the in- 
solrent dplrtor's lan-, was not a discharge of the debt. I ts  only 
effect was to exempt the body of the debtor from an arrest, at  the 
instance of that plaintiff or any creditor duly notified, upon 
their subsisting debts, l e a ~ i n g  his property, subsequently ac- 
quired, still liable. ( ' r a i n  ?;. Long, 14 N. C., 371. This protec- 

tion, however, is personal to the debtor. He  may or may 
( 72  ) not avail himself of it, at his pleasure. I n  this case there 

was nothing to pke~-ent the bail from surrendering the 
p e r a n  of his debtor in discharge of himself. For the defend- 
ant nlieht arrest him to acauit himself of his liabilitv. The 
nbligat&m into which the defGndant entered when he b e e k e  the 
bail of Xarcus S. Alexander n-as that if he, the principal, did 
not wrrender lliniself or pay the judgment which might be ren- 
dered against him, the bail n~ould pa7 it or surrender the body of 
his principal, if alire. Ender the act of 1777, the payment of 
the judgment. the death of the principal or his surrender can 
alone be pleaded by the bail in bar of the action. Granbemy v. 
Poo l ,  14 S. C., 156. The special plea in this case mas no bar, 
and the denlurrer lvas properly ~nstained and the plea overruled. 

PER CCRIA\I. Judgment affirmed. 

1. To malie :L co~isjtler;rrio~i for a l!roinise, i t  is not llecessnrr that 
the person ninking tlie l~rc~ii!ist~ hhoillrl rrcrirc. or czl)ect t o  receive 
u i l ~  benefit. 

2 .  I t  is sutficieut i f  r l ~ c  othcr 1,artr be subjected to ally loss or in- 
courei~icwcv. 

3. A trust ur  conrit1wc:e rrl~osr~l. 11)- reason of nu uiiclerraliing to  do an 
nct. though (he uiiclrrtalii~li. be eiltirel~ vollliltar~ i~ud gratuitous. 
is a sutticielll c o ~ i s i ~ l e r a t i o ~ ~  to su~port nil action on the promise. 

, ~ P P E A L  from the Superior Court of Law of YANCEP. at Spe- 
cial Term in .July, lb49, C'irldu,ell ,  b., presiding. 

Action on the case. The defendant, in Xarch, 1846, 
( 7O ) had n crib of corn, containing 1,300 bushels. The sheriff, 

by virtue of certain executions, leried upon the corn and 
sold 600 bushels to different purchasers, in lots of 100 bushels. 
The plaintiff bought three lorq. After the sale  he sheriff said 
to the purchavr.i and the defendant that it l-ias his duty to at- 
telid to the ~neasuring and delil-erv of the corn, but that it was 
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inconvenient for him to do so, and he expected that the defend- 
ant would undertake to do it. The defendant agreed to do it, 
and the corn was left in the c r i ~ .  with the understandine: that 

L ,  " 
the defendant would measure out and delirer to the respective 
purchasers thc corn they bought,  hen applied for. 

Afterwards, in July, 1846, the plaintiff applied for his corn, 
and the defendant refused to let him hare i t ;  whereupon this 
action was brought. The court charged "that, to entitle the 
plaintiff to recorer, he nus t  not only prove a promise made by 
the defendant to dclirer the corn, but he must also prove a con- 
sideration to support the promise." The jury found for the de- 
fendant, and from the judgment on the verdict the plaintiff ap- 
pealed. 

S. TV. Il'oodfin for plaintiff. 
J .  TV. TTroodfin for defendant. 

P E A R S ~ X ,  J. As an abstract proposition, it is true there must 
be a consideration to support a promise, but to make the charge 
in this case pertinent it must be understood that the judge 
assumed that the evidence did not show a consideration. I n  this 
me think there was error, for, in our opinion, the evidence did 
show a consideration, and the jury should h a ~ e  been so charged. 
To make a consideration it is not necessary that the person mak- 
ing thc promise should rcccire or expect to receive any benefit. 
I t  is sufficient if the other party be subjected to loss or 
inconreniencc. ,Z trust or confidence reposed, by reason ( 74 ) 
of an undcrtalring to do an act, is held to be a sufficient 
consideration to support an action on the promise; as if one 
voluntarily undertakes to deliver a cask of wine safely at a cel- 
lar, although he is to receive no pay for it, an action will lie 
upon the promise if he be guilty of negligence, and a fortiori 
if lie retain the  vine and refuse to deliver it. Coggs v. Rarnard,  
2 Ray., 909, 919. Lord Hol t  says: "The owner's trusting him 
with the goods is a consideration. The taking the trust upon 
himself is a consideration, though nobody could have colnpelled 
him to undertake the trust. As he entered upon it, he must per- 
form it." 

So, in this case, nobody could have compelled the defendant 
to undertake to measurc out and deliver the corn when applied 
for;  but as the trust was rcposed in him, and hc kept the corn, 
and undertook to deliver it, he is bound to do so, and is liable to 
this action for refusing, whet he^ he had used the corn or still 
had it in his crib. 
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I n  the language of L o r d  Holt ('the owner tru-ted him x i t h  
the goods, and he e n t e r e d  1rpoi1 f h ~  f~ 1 i < f . "  

But for this promise the plaintiff ~ o u l d   ha^ e required the 
sheriff to deliver the corn. This put, t l ~ t  plaintiff to inconven- 
ience, and there is an  expressed trust and an undertaking to do 
the act. I f  one undertakes to lead niy horse to Sta tes~i l le ,  and 
turns him loose on the road or refuse5 to delirer him, he is liable. 
although no compenzation m s  to be pivcn; for he has entered 
upon the truht, and I h a ~ e  been put to inconvenience bj- reason 
of his undertaking. 

"The confidence inducrd by undertaking an:- serrice for an- 
other is a sufficient legal conqideration to create a duty in the 
~prformance  of it." 1 Smith Leadin: Cases. 169. where the 

question is fully cliscussed in the .r aluahle notes of Mr. 
( 75 ) Smith and of the American annotators, Hare  and Ta lke r .  

PER CURI 171. Judmnent below rwerqed. and a  eni ire 
rle 71  02.0 awarded. 

C i t e d :  B y e r l ? ~  c .  R e p i e l l ,  46 S. C.,  37 ; STTatX i,cs I . ,Jn tries. 

50 N. C., 106: .Tolzncto,, 1.. S'initlz q6  S. C , 50'3; C J ~ P I  I i l l  1%. 

Hcip11, 92 S. C., 319. 

1. n'licre tn-o d~f 'c~l~d;rnrs  are sue11 u l ~ o n  v h ; ~ t  ]~lirl~o?:? to  hc a joint 
bond, n vt'rdict is fonucl wsninst  110th :rncl ml nl)])t':!l tnlren to t he  
Superior ( 'onrt ,  a 1-erilict niny 11" ?cwl~recl ill the  lat ter  rour t  
against  one only ;  nlid jndzmcnt pronouncrd nccordil~gly. 

~ ~ P P E A L  from the S u n e ~ i o r  Court of Lav: of f on-AX, a t  Fall  
Term, 1847, Pearson, 1.. presidinn. 

This n-as an appeal from the Countv to the Superior Court 
of Ro~van.  I n  the Count>- Court a rerdict xvas rendered in f a ro r  
of the plaintiff against both the defendants, v h o  appealed to 
the Superior Court, and filed an  appeal bond, signed by each of 
them and their sureties. The plaintiff read in eridence a prom- 
issory note, signed Conner & Long. which rras admitted to have 
been signed by R. W. Long. one of the defendants. The  plain- 
tiff also prored that  Conner and Long, as partners, carried on a 
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public house of entertainment in the town of Salisbury, 
called the Mansion House, for several years previous to ( 76 ) 
1842. I t  was proven that, in 1842, Conner 8.1 Long sold 
the said Mansion House to one Shaver, and dissolved their co- 
partnership from and after the date of their sale, and that the 
plaintiff had full notice of the dissolution when he afterwards 
took from Long the promissory note, sued on, in the name of 
Conner & Long. The plaintiff offered no evidence that the 
articles furnished to Long by him, and for the price of which 
this note was given, had been furnished before the dissolution 
of the firm of Conner 8: Long, and before he had notice thereof. 
The defendant moved that the alaintiff be nonsuited because of 
the variance between the allegation of a note signed by Conner 
& Long and the proof of a note signed by Long alone, and not 
by Ccnner, or by Long as the agent of Conner. The question 
was reserved by the court, with leave to move to set aside the 
verdict and enter a nonsuit. The jury found a verdict against 
Long and in favor of Conner. 

The plaintiff's counsel thereupon moved for judgment against 
the said Long upon the verdict, and against the said Conner 
and one T. R. Rouche upon the appeal bond. The defendant's 
counsel resisted the judgment on the appeal bond, insisting that, 
so far  as Conner was concerned, he had prosecuted his said ap- 
peal with effect. 

Afterwards the court was of opinion that the plaintiff having 
conunenced his suit jointly against Conner and Long, having 
obtained a joint judgment and verdict against them in the 
County Court, and compelled them to gire a joint appeal bond, 
must be takcn to hare made his election to proceed against them 
in a joint action, arid could not now elect to proceed against 
Long alone. Whereupon, on the question of nonsuit reserved, 
the court was with the defendant.., and ordered the verdict to be 
set aside and a nonquit entered. From this judgment the 
plaintiff appealed. ( 77 

H. C. J o n e s ,  Clarlie and Bmydc7i for plaintiff. 
Osbovze and Craigc for defendant. 

Nasr~, J. The judgment below is erroneous and muqt be rc- 
versed. The action mas in the County Court of R o ~ ~ a n ,  upon a 
promissory note purportin? to be executed by both thc defend- 
ants. A verdict x7as rendered ~ g a i n s t  both, and both appealed 
to the Superior Court, and united in tho appeal bond. On the 
trial in that court the jury found a verdict for the defendant 
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Canner and aqainst Long, subject to the opinion of the court 
upon a question of lav- reserved. The plaintiff ~l!ored for judq- 
nmlt  aqainst Long upon the rerdict, and against Conner and 
the surety for the proqecution of the appeal up011 the appeal 
bond. The latter motion was opposed by Conner's counsel as to 
him, on the ground that he had prosecuted his appeal with effect. 
The presiding judge, being of opinion with the defendants upon 
the point reqerved, directed the rerdict to be set aside and a non- 
suit to he entered. thereby declaring that the plainiiff was not 
entitled to the judgment aslied. I f  he mas entitled to either, 
there was error i n  the opinion, and there must be a judgment 
for the plaintiff. The only question upon which our opinion is  
required is as to the motion againqt Conner upon the appeal 
bond. The action was a joint one upon a joint contract, and in  
the County Court the verdict and judgment n-ere against both 
defendants. I n  the Superior Court the trial v a s  de nol lo ,  and 
there the jury serered the defendants b~ rendering a verdict for 
Comler and against Long. This is certainly against the rule of 
the common Ian-, and ~ o i ~ l d  be erroneous. 1 -1rch. N. P., 57; 

but it is  authorized bv the express provision of the act of 
( 78 ) 1777, Rev. St.. ch. 31. sec. 88, and IT-as $0 decided in  

Jones  1%.  Ross,  4 N. C., 335. The jury, then, were author- 
ized to find the T erdict they did, and, upon such findin?, the act 
declare.;. judnnient shall nud may he rendered accr rding1;-. The 
defendant Conner, h m e r e r ,  sarq that jndqnent ou&t not to be 
re i ider~d acainst him becauqe he has prowutecl  his cppeal with 
effect. H a s  hc so done? We think not. The a p l ~ a l  x;lr a joint 
one. and the defendants both executed thc apl~eal  bond. This 
bond iq in the u w a l  form. A f t w  r e c i t i n ~  the j u d p ~ e n t  in the 
C llnl> Pour , ,  and the appcal, it proceecls: "Sow. therefore. if 
the wid  Richard TT. Lon? and IIe11ry my-. C'onner slid1 stand to, 
abide bv, and perform cuch judgmext as the court shall render 
in the pre:niie~." ~ t c .  Al l  thc. obliqors are bound to perform 
t h ~  jvdrwe:~t the Q n y c i o r  Court J I I R T -  render ; and the bond mas 
taken in refewnce to the l a v  esistinq at the time of its esecu- 
ti,  11. 3 7 -  the l:,rr- the jury were at li11srt~- to find such a verdict 
as they did, and, lipon .uch finding, the plaintiff n-as entitled to 
juJqlvcfi, 111 on tho n p l x d  bond ngainqt the defendant Conner 
and the scrctg I:ouche. They li7-icre the sureties of Long,  hat he 
should prowcute hi., alipeal n-it11 effect. The defcndnnt Conner, 
t h m ,  could not, under t h i ~  bond, 11n~-e prosecuted his appeal 
m jth e:i'ect  lien a I c,rdict n as rendered agaixrt his cr  defend- 
ant, L o n ~ .  The judgn,ent mu,t be rexersed, and judgment 
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against Long upon the verdict, and judgment upon the appeal 
bond against all the defendants on the appeal bond. 

PEE C L ~ ~ ~ ~ .  Judgment accordingly. 

Cited:  Kel ly  T .  Muse, 33 N. C., 186. 

( 7 9  
WILLIAM A. WA4LLACE v. TEIOK1S DOUGLAS. 

111 ail action under the act of A\ssembly, Rev. St., ch. 70, qiving a 
penalty of $30 against the mwer of a dog, if he has qood reason 
to believe he was bitten by a inncl dog, and neglects or refuses 
to kill him inimediately, it is not necessary to prove that the 
biting do$ mas in fact mad;  it is sufficient if the owner of the 
dog had good reason to beliere he was mad. 

APPEAL from the Superior Court of Law of CABARRUS, at  
Spring Term, 1549, Ellis, J., presiding. 

This was an action of debt, originally brought by a warrant 
before a justice of the peace. I t  was brought to recover the 
penalty of $50, which the plaintiff alleged had been forfeited by 
the defendant, under ch. 70, Rev. St., entitled "An act concern- 
ing niad dogs." 

The plzintiff introduced much testimony tending to show that 
a certain dog belnnging to the defendant had been bitten by a 
mad do?, and that the defendant, knowing this, neglected and 
refused to kill his dog immediately. The defendant introduced 
a nuliiber of nitnesses for the purpose of showing that his do% 
had nerer been bitten by a '(mad dog," and that if his dog was 
bitten, as alleged by the plaintiff, the defendant had no knowl- 
edge of it. 

The court instructed the jury that if they believed that the 
defendant's doq had been bitten by a "mad dog," and the dc- 
fendant knew it or had good reason to believe it, and still neg- 
lected or refused to kill his doq, then they ought to return a ver- 
dict for the plaintiff. But until they were satisfied that the dog 
which bit the defendant's dog was a ('mad dog," they 
should not give the plaintiff a verdict. 

Thc jury re~urned a ~ e r d i c t  for the defendant, and on 
( 80 > 

a motirn for a nen7 trial the plaintiff's counsel insisted that the 
court ought to have charged the jury that even if the dog which 
bit the defendant's dog was not a %lad dog," yet, if the defend- 
ant had gcod reason to think so, lie was liable for not killing his 
dov inin~cdiately. 

?'he new trial mas refused, and from the jndginmt on the ver- 
dirt the plaintiff appcaled. 
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Carringcr and 11. CY. J o n e s  for plaintiff. 
Osborne for defendant. 

PEARSOW, J. This lyas debt for the penalty of $50, for  refus- 
ing to kill a dog ~ ~ ~ h i c h  the defendant had good reason to believe 
T i m  bitren by a mad d-g. I t  mas in evidence that  the defendant 
knew that his dog had been bitten by a dog alleged to be a mad 
dog. 

The judge charged the jury that unless they mere satisfied that  
the dog ~vhich  hit the defendant's dog n-as a mad dog, the plain- 
tiff was not entitled to a verdict. 

To this part of the charge the plaintiff excepts, and we think 
there mas error. 

The statute does not merely require that a man should kill his 
dog if he has gcod reason to beliere him to be mad, but he is re- 
quired to kill him '(if he has good reason to believe that  he has 
been bitten by a mad dog." The l a ~ ~ n i a k e r s  intended to guard 
both against pos i t i~e  danger and the apprehension of danger, 
such as vould be excited in any neighborhood where i t  mas 
knm-n that  a dog was permitted to l i re  that was supposed to 
hare  been bitten by a mad dog, or  that had been bitten by a dog 
supposed to be n a d .  The statute uses the words, "good reason 
to he l i e~e  he has been bitten by a mad dog." This is a com- 

pound proposition. I t  embraces tv-o facts:  one, the dog 
( 81 ) n-as bitten; the other, the bitine; dog mas mad. We think 

the words, "good reaqon to beliere," apply to both facts. 
I f  a wan l r n o ~ v  that a dog is mad, and has good reason to be- 
l ime that this dog has bitten his dog. then he has good reason 
to bolie~-c tha: hi3 doq has been bitten bv a mad dog. So, if a 
man k n o m  that  hi^ do? has been bitten b r  a dog, vhich  dog he 
has good reason to belieye mas mad, then he has good reason to 
beliere that his dog was bitten bv a niad dog. How it w o ~ ~ l d  b- if 
both fact, cn~braced in the propocition v r r e  left uncertain, that 
is. if the defendant had gocd reason to believe that  his dog v a s  
bittcn. and had good reasrn to beliere that  the  do,^ n~h ich  bit 
h i m  n r s  nlad. TTe are not callcd on in this case to decide, for  here 
rllc fact of the l i t in?  is aclu~itted, and the only question m s  
n-hether the dcfcndant's h a ~ ~ i n g  good reason to belieue the bit- 
ing dog to be mad was suficient, or  ~ ~ h e t h e r  it must be p r o ~ e d  
that he 11-as actually mad. We think one of the two facts being 
established, and a good reason to belieye the other to be true, 
is suffici~nt to fall x i th in  the 15-ords and meaning of the statute. 

PER CT-RIATI. Jvdgrnent and cenire  de noco.  
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DOCTOR C. HOWELL T. EVAK S .  I-IOWELL. 
( 82 > 

In an action of slander against the defendant, for charging the plain- 
tiff with perjury in sw~aring 011 a certain trinl that "lie knew 
the character of 6, ald would, Aom his general chi~rncter, be- 
lieve him on oath," it is competent for the plaiatiff, in answer to 
a plea of justification, to prore by witnesses that they also would 
believe B on oath from his general character. 

APPEAL from the Superior Court of Law of HENDERSON, at 
Spring Term, 1849, Bailey, J., presiding. 

This was an action of slander. The defendant charged the 
plaintiff with committing perjury in this, that, upon a certain 
trial, he swore "that, from the general character of one Brady, 
he would believe him on oath, and that he was well acquainted 
with his general character." To sustain the plea of justification, 
the defendant proved that, a short time before the trial referred 
to, the plaintiff said that Brady's character was so bad that no- 
body would beIieve him; and the defendant calIed several wit- 
nesses who swore "that Brady's character was desperately bad, 
and they would not believe him on oath." The plaintiff called 
one McWhite, who swore that he was well acquainted with the 
general character of Brady; that it was tolerably bad. The 
plaintiff then asked the witness if, from the general character 
of Brady, he would believe him on oath. This question was ob- 
jected to by the defendant, and the court refused to allow the 
witness to answer. 

To this the plaintiff excepted, and a verdict having ( 83 ) 
been rendered for the defendant, the plaintiff appealed 
from the judgment thereon. 

H e n r y  and J. W. W o o d f i n  for plaintiff. 
8. W. Woodfin and Baxter for defendant. 

PEARSON, J. We think there was error in rejecting the testi- 
mony offered. That the question is proper in the abstract, is 
settled by S.  v. Boszuell, 13 N .  C., 209. I n  fact, the perjury 
charged and which the defendant attempted to prove in justifi- 
cation was an answer to this very question. After the jury had 
heard from witnesses, called by the defendant, that, from 
Brady's general character, as they believed it to be, they would 
not believe him on oath, it was clearly right that the plaintiff 
should be allowed to prove by other witnesses that from Rrady's 
general character, as they believed i t  to be, they would believe 
him on oath. This was the very point upon which the plea of 
justification turned. 
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The defendant sags that his being a l lomd to a& improper 
ques'i( nq, nitliout objection. r a s  no reason why the plaintiff 
should he ~ 1 l o l ~ t . d  to do w. nheri objection x7as made. That  is 
t rue:  b;ii it f w u l ) ~ ~ ~  that the question 11-as improper, xhereas 
we tliink  he quc--;ioii was p r o y ~  and pertinent, and bore upon 
the Tery ~ i , ;  of ill? issue. For. if the plaintiff v a s  able to call 
one or r o r e  nitnewes ~ h o  71-ovld svear that they were ac- 
quuintcd ;~-it!i rhc. ialiaracter of Brady, and that, from that gon- 
era1 characrer, they n-nxld  belie^ e hi  11 on oath, it  is hard to con- 
ceiw hcw n jury could that  he plaintiff had m o r n  knom- 
ingly and c-~rrupf ly  f:~lqe, nnlesq they believed the witnesses 
called bv him also snore f a l s c l ~ .  

PER CI R I . ~ .  Judgnient re~ersed ,  and ven i r e  d p  novo. 

In an  action of slander, n l i ~ ~ r c ~  it  :Iplirnrs that the defendant \yas 
drunk TI-lien 1113 uttered tlio ~ o r c l s .  this may go in mitiq~tion of 
daniaces, as tencliilg to rebut iilalice. Bu t  wlicre it apl~enrs he 
rel~ented the charre. boih when ilrul~l;  :mcl when sober. on l~nblic 
and private occ~siol!, his beiiig ( l ru~l i  at the particular time n l -  
leg~d is no rc;:sorl for nlinting tlic. dtlningcs. 

XPPEAT, f r ~ m  the Superior Court of Lam of I - I ~ r u ~ ~ s o s .  a t  
Fall  Term, IS&, 111717 7 1 1 ,  J.. presidinq. 

This r a s  an action of slander for words spoken of the female 
plaintiff, v i f e  of the other plaintiff. The proof was that  the 
defendant spoke the words of rhc female plaintiff, as charged, 
on many cccaqions, public and p r i ~  ate, qonletimeq vhen  he was 
s ~ h e r ,  nos t  frequently  hen he was excited by spirituous liquors. 
And the court instructed the jury that  his intoxic n t '  lon was not 
a k ~ a 1  extenuation, and quch damages as they might think 
othem-iqe proper to give ought not to be abated on that account. 
To this pcrtion of the conrt'q charge the defendant excepted, and 
a x-erdict being found for the plaintiff, the defendant appealed 
from the judgment thereon. 

J. TV. TT'oodfin and Henry for plaintiffs. 
Bazter, ST7. TVoodfin and Gaither for defendant. 

PEARSON, J. Under the circumstances. m7e think there 
( 85 ) was no error i n  the court belon*. I f  one, in a passion, 

speaks slanderous words and does not repeat them after- 
wards, his being in  a passion is  a circumstance to mitigate the 
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damages; because, as juries are allowed to gire damages not 
merely by way of compensation, but for the purpose of making 
an example, and punishing in proportion to the degree of 
malice, the fact of being ix? a passion and not repeating the 
words afterwards ought to have a marked bearing upon the 
amount of the damages. Gilreath v. Allen, ante ,  67. So, if one, 
being drunk, speaks slanderous words, and does not repeat them 
when sober, his being drunk iq a circun~stance to mitigate the 
damages, because i t  tends to rebut the presumption of "malice," 
and the words of a drunkcn illan are not usually attended to, 
and, therefore, are not much calculnted to injure. But when 
the slanderous words are spoken on many occasions, public and 
private, when the defendant is sober as well as when he is 
drunk, on some of the occasions when the words are spoken, 
instead of tending to rebut the idea of "malice," this tends to 
show that the defendant's heart is boiling over with malice, and 
cannot, in any point of view, be allowed as a reason for abating 
the damages which the jury would otherwise think proper to 
give. 

PER CURIAM. Judgment below affirmed. 

Cited: Johnson v. Allen, 100 N .  C., 138. 

J. M. SMITH, EXECUTOR, ETC., V. SAOMI LEEPER. 

1. To repel the statute of limitations, a 1)romise to pay must be proven, 
either express or implied. 

2. The law will imply a promise ~~-heii there is an aclrnowledgment 
of a subsisting debt, unless there be something to rebut the im- 
plication. 

3. If  one pays a debt in pnrt, the law implies a promise to pay the 
balance, in the absence of my circumstance to uegative such a 
promise. 

4. When a copy of an account was shown to the defendant, and she 
said "she had no money, but n-ould call in a few days and settle 
it," that "she did not intend to cut him out of it" : Hcld,  that this 
was an explicit xclinowledgment of a subsisting debt, from which 
a promise to pay might be implied, if, indeed, there was not evi- 
dence of an express promise. 

APPEAL from the Superior Court of Law of GASTON, at Fall 
Term, 1848, Moore, J., presiding. 
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This mas an  action of nsslsmpsit, commenced before a justice 
of the peace in Xarch,  1848, and brought by appeal to Gaston 
Superior Court of Law. On the tr ial  the plaintiff introduced 
a ~ritnes.. and showed him the account for the recovery of which 
this w i t  waq brought. After the witness had examined the ac- 
count. he stated that he d r e ~ v  it off from the account book of the 
testator, before his death, for  the purpose of having a settlement 
with the defendant ; that he went with the account to the house 
of the defendant, and made known to her the object of his visit. 
She requested the ~vitness to hand the account to her son, who 
was present, and knew more about the work charged in the 
account than she did. The  witness handed the account to the 
son, who read orer each item in the account in the hearing of 

the defendant, and neither the son nor the defendant 
( S7 ) made any objection to any charge in  the account until 

the son came to a charge for "ironing a wagon." This 
charge the son said was too much, and some conrersation then 
took place in relation to the said charge, betn-een the witness 
and thc son of the defendant, during ~vhich  conrersation the 
defendant remarked to the witness that she n-ould settle i t  with 
the testator of the plaintiff. No item of the said accounr was 
read by the son of the defendant after the charge for ironing 
the wagon. The son of the defendant did not read out the prices 
of any of the items, except the one for 17-ork upon the wagon, 
nor was the total amount of the account made known to the de- 
fendant. I t  m s  in proof that  the defendant was an  unlettered 
person, and could not read writing. The last item of the ac- 
count was in 1841. A few days after the witness had called 
upon the defrndant, as abore stated. he called upon her again, 
n-ith the same account, and requested her to settle it. She 
stated that she had no nionev then;  that  she -would come shortly 
and settle with the plaintiff's testator. as she thought she and 
the old man could settle better than she and the witness; that 
she ~ o u l d  h a w  called, when she passed the old man's house a 
few days before, but it was a wet dav ;  thnt she did not intend 
to cut him nut of it.  -4t this last r is i t  the witness did not show 
the arcount. These conversations all took place x i th in  three 
years before the commencement of this suit. Tpon this evi- 
dence the defendant's counsel insisted there was no evidence to 
take the case out of the statute of limitations. The presiding 
judye being of this opinion, the plaintiff submitted to a judg- ' 

ment of nonsuit and appealed. 

&lion for  plaintiff. 
L a n d r r  for defendant. 
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PEARSON, J. To repel the statute of limitations a promise to 
pay must be proven-either express or implied. The law 
will always imply a promise when there is an acknowl- ( 88 ) 
edgment of a subsisting debt, unless there be something 
to rebut the iniplication. If one pays a debt in part, the law 
implies a promise to pay the balance, in the absence of any cir- 
cun~stance to negative such a promise. 

This being the general rule, the question is whether there was 
evidence to bring this ease within its operation. The judge be- 
low thought there was not. We have come to a different conclu- 
sion. 

A copy of the account was shown to the defendant and she 
was requested to settle it. She said "she had no money, but 
would call in a few days and settle it with the old man. She 
did not intend to cut him out of it." The defendant had a direct 
reference to the account, which was drawn off and handed to 
her; and although, at  the first conversation, there was somc 
objection made to the price of one item, we think there was an 
explicit acknowledgment of a subsisting debt, from which a 
promise to pay will be implied, if, indeed, there was not evidence 
of an express promise, having sufficient certainty to support an 
action, by aid of the maxim, "id certurn est, quod certurn reddi 
votest." 

The direct reference to the stated account distinguishes this 
from Peebles v. Masorb, 13 N.  C., 367, and brings it within the 
rule laid down in  that case. 

PER CURIAM. Judgment of nonsuit set aside, and venire de 
novo. 

Cited: Arey v. Stephenson, 33 N.  C., 87; Moore v. Hyrnan, 
35 N.  C., 273; Shaw v. Allen, 44 N. C., 59; McBride v. Gray, 
ib., 421; McRae T .  Leary, 46 S. C., 93; Hussey v.  Burgwyn, 
51 N.  C., 386; Bass v. Coni~nd, 52 N.  C., 89; Kirby v. Mills, 78 
N.  C., 125; Hewlett 71. Sc7~enclc, 82 N.  C., 236; Long v. Oxford, 
104 N.  C., 409 ; Cecil v. Ilenderson, 121 N.  C., 246; Supply Co. 
v. Dowd, 146 N.  C., 195. 
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In an action by a sur~- i~in ;  ]) :~rt~ler  for a debt alleged to be due to the 
firm, the tlefel~dnl~t c;cliiiot a?.ail herself of :I debt due to her by 
a cleccnsc'd member o f  the, fir111, though the coutract between the 
latter and the deferldant n;ks that the debt, being fo r  the board 
of this ynrtner. ~ 1 l O l l l d  be lmitl out of thc store in which the 
 lain in tiff iu~d the defendant n-ere copartners. 

APPEAL from the Supcrior Court of Law of ~ \ ~ E C K I , E S ~ I . X G ,  

a t  Special Term in J u l - ,  1849. Uai lcy ,  J., presiding. 
This is an  action in  asnunzpsit for goods sold and delivered to 

the defendnut, bp the firm of' C. T. Alexander & Co., of which 
the plaintiff is the surr i r ing  partner. The defendant admitted 
the plaintiff's account, and the only question on the trial m-as 
11-hether, upon rion u s s l ~ v ~ p s i t ,  the plaintiff's demand was not to 
be considered as paid, or XT-hether the defendant had not a coun- 
ter-denland, which xras available upon her plea of set-off. T o  
raise the point, the defendant gave cridence that  the other part- 
ner, Alexander, was the manager of the business. a ~ l d  boarded 
m-it11 the defendant, and that it v a s  agreed bet~veen them, when 
Alexander began to board with her, that the defendant might 
and should take ,goods from the store of the firm for the board; 
and that, accordingly, the defendant purchased the goods in 
question and they vTere charged to her on the books of the firm, 
and that, while shc lyas making these purchases, Alexander 
boarded x i t h  her until his death, a t  which time the amount due 

for the board exceeded the amount due for the goods. 
( 90 ) The Court directed the j u r ~  that the plaintiff was enti- 

tled to recorer, without any deduction for Alexander's 
board. There was a rerdict accordindv for the plaintiff, and 
from the judgment thereon the defendant appealed. 

L. C. Thompson for plaintiff. 
Bynun1 and dlen-under for defendant. 

RUFITS, C. J. TTndoubted1~-, there was nothing to enable the 
ccurt to hold that the debt to the plain~iff had been extinguished 
bx a pa,~meent. There had been no settlement between Alexan- 
der and the dpfendant. no entry on the boolm of the firm of a 
credit to the defendant's account for the amount of the board, 
nor e w n  an  account rendered to Alexander. I t  is  a case merely 
of accounts on each side, ~ v i t h  this material circumstance affect- 
ing  the present question, that  the account which the defendant 
ores,  she on7es to the firm of C. T. dlexander 6r Co., while that  
due to her is an  account against C. T. Alexander alone. If Alex- 
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ander were living and the suit had been brought by both of the 
partners, this demand against one of them clearly could not be 
set-off; much less can it be when thc person against whom the 
drfendant has the demand is dead, and the suit is brought by 
the surviving partner. Indeed, so completely does the debt con- 
tracted to the firm belong to the surviving partner that the lam 
treats it as altogether his in proprio jure, and admits a debt 
against him to be a good set-off in an action by him as surriu- 
ing partner. TIogg 9. Ashe, 2 N. C., 471. But it is argued for 
the defcndant that, under thc aqreemmt m-ith Alexander, she 
has a right to charge thc board to thc firnl, and that, therefore, 
it iq a good set-off. The CL8urt, howcver, holds the law to be 
otherwise. The debt is apparently that of Alexander 
alone, as it was for his personal expenses; and there is ( 91 ) 
no suggestion that, by the agreement between the part- 
ners, the firm was to be liable for his board, nor that the de- 
fendant had any reason to think so, save only that Alexander 
himself engaged with her that the firm should be liable for the 
board, provided she would take goods out of the store for it. 
That was not snfficient to bind the other n~einber of the firm; 
for it is nothing more nor less than the case of one partner giv- 
ing the guaranty of thc firm for his own debt to a person who 
knew it to be his c.wn debt. I t  has been so often held that, by 
itself, that fact is conclusive of the bad faith of the partner thus 
pled~ing his partners for his separate debt, and a130 of the bad 
faith or gross negligence of the person taking it, which prevents 
the firm from being boimd, that it is only necessary to refer to 
one or two cases in which the doctrine has been discussed. Cot- 
fon  v. Evans ,  21 N.  C., 284; Wrcd 1'. Riclzardson, 19 N.  C., 535. 
Therefore, the assi~niption of Alexander to give to the defend- 
ant the security of the firm for a drbt he was about contracting 
with her on his own account, afforded to her, of itself, no just 
reason to believe that he had authority from his partner to do 
so, but, on the contrary, was eridenre to her that hc was abusing 
his general authority t(1 use the name of the firm. Beside the 
mere fact that ,Ilexander made the aqrecment with the defend- 
ant. there is nothing in the case tending to show that Norment 
gave Abxander a previous authority thus to use the partner- 
ship effects and guaranty, or subsequentlv approved of it. No 
communication of the agreement seems to h a ~ e  been made to 
the plaintiff, nor does any entry of a credit of the board, from 
time to time, appear in the books, nor other matter in the course 
of the dealings between Alexander and the defendant, or be- 
tween the partners themselves, from which it can be reasonably 
inferred that Norment had notice that the other partner was 
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( 92 ) pledging the whole firm, instead of his share of it, f o r  
his individual debts. The conclusion is that  the plain- 

tiff is  not liable for the debt to the defendant, and the judg- 
ment rnust be affirmed. 

PER CURIAX. Judgment affirmed. 

Cited: iqtreet C. -Ifeadoz~'s, 33 3. C., 131; Joyner ?j. Pool, 
49 X. C., 293. 

FIDELIS SLUDER v. RICHARD WILSON. 

A charged B 17-ith perjury in swearing before a single justice to the 
followinq affidavit, riz. : "A has a crrtain cow i n  his possession 
that belongs to him, the said B ;  and the description is red sides, 
with some spots and unmarlied": Held, that the ~rorcls were not 
actionable in themselves. as the declnration did not a ~ e r  nor the 
proof show that the oath 77 as talien in a ~roceeding in which an 
oath could be judicially administered. 

APPEAL from the Superior Court of Law of BUNCOXBE, a t  
Special Term in  July,  1849, Caldwell, J., presiding. 

This was an  action of slander, and the case was as follows: 
The plaintiff made an  affidavit before a justice of the peace 
"that Richard Wilson had a certain cow in his possession that  
belongs to him, the said Sluder; and the description is  red 
sides, with some spots and unmarked." I n  speaking of this 
affidavit, the defendant said of the plaintiff that  he had sworn 
to a l ie;  and for speaking these words this action was brought, 
and tried on the general issue. On the tr ial  the plaintiff proved 

the speaking of the words and produced the affidavit i n  
( 93 ) reference to which the ~ ~ o r d s  were spoken, and he offered 

no other evidence. Thereupon the court held that  the 
action could not be maintained. and gave judgment of nonsuit, 
from which the plaintiff appealed. 

J. W. Woodfin, for plaintiff. 
Baxter for defendant. 

RUFFIX, C. J. The words are clearly not actionable in them- 
selves, as they do not import a charge of perjury. To make 
them amount to such a charge it is  necessary the declaration 
should state and the proof shov a proceeding in  n-hich ah oath 
could be judicially- administered, so as  to constitute false mear -  
ing  therein a periury. Br01r.n v. D d a ,  7 N. C., 574. To bring 
this act within the rule, the counsel for the plaintiff referred 
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to the act concerning Strays, Rev. St., ch. 112, by section 4 of 
which the owner of a beast which has been taken up and en- 
tered as an estray may, within twelve months after the ap- 
praisement, prove his property before the ranger on his own 
oath, so as to entitle him to recover the beast from the person 
who took it up. But that does not help the plaintiff, as he gave 
no evidence that the cow was an estray or had been taken up as 
such; so that it did not a t  all appear that the affidavit was given 
for the purpose or in a proceeding of the kind provided for in  
the act. As fa r  as appears, the oath was not at all required nor 
authorized by the law, but was merely voluntary; and, there- 
fore, in taking i t  the plaintiff could not be guilty of perjury, 
and, consequently, in saying that the oath was false the defend- 
ant did not impute to the plaintiff the crime of perjury. 

PER CURIAIII. Judgment affirmed. 

Cited: Mebane v. Sellam, 48 N .  C., 201. 

ELDRIDGE HUI tSET v. SAJITTL DAVIDSON. 

1. An action on the case will not lie at the instance of A :iqxinst B 
for bringing a covinous action aqaiust n third person for a penalty 
which belongs to any one who would sue for it, which he had in- 
curred under a statute, in which I3 intended by his recovery in 
the action for the penalty to prevmt nuy otlicr recovery, and that 
his own recovery should inure to the benefit of such third person. 

2. If  A had brouqht his action axninst the person incurring the pen- 
alty, and lie had plwded a former recovery, A might hare replied 
that it was by covin. 

3. If there be any redress for such col-inous recovery, it is n p~tblic 
one, to be proceeded ngninst by inriictnlent for a misdeuienaor. 

AFFEAL from the Superior Court of Law of BUNCOMBE, at  
Special Term in July, 1849, Caldrcell, J., presidinq. 

This was an action on the case. and the declaration contained 
two counts. Upm the plcadinss and evidence the case appears 
to have bccn as folloms: One Drurp Rurnet unlawfully set firs 
to the woods, whereby he bec:lmc lir,ble to pay $50, to the use 
of any person suing for the qame, \w Rev. St., ch. 1 6 ;  and the 
defendant, by concert with Frederic Burnet, the father of Drnry, 
warranted Drury Burnet for the penalty, and got j~tdqment 
therefor, with the intent of favoring thc said Drury and bar- 
ring an action for the penalty by the plaintiff or any other per- 
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son. There n7ere the like allegations and evidence as to another 
penalty incnrred by one John  I-Iyatt, and a recovery 

( 95 ) therefor by the defendant with the same intent. The 
declaration laid the injury to the plaintiff, i n  his being 

thereby hindered and barred from recol-ering those penalties 
from the said Drur- Burnet and John I-Iyatt. I t  mas not 
alleged or proved that the plaintiff had instituted any suit for  
either penalty. Upon not guilty pleaded, the court instructed 
the jury that  the plaintiff could not recover, and, after a rer-  
dict and judgment accordingly, the plaintiff appealed. 

J .  TT'. lT'oocljin for plaintiff. 
dcery for defendant. 

RUFFIS, C. J. The Court is of opinion that the action will 
not lie. The  statute, 4 Hcn.  VII.,  ch. 20, gives to one suing an  
action popular in good fai th the replication that a prior recov- 
ery pleaded Tvas had by corin, and enacts that if the covin be 
found, the plaintiff with good fa i th  shall hare  recovery and 
execution. That  is amonq sereral beneficial ancient English 
statutes ~ h i c h  nere  inadvertently nct re-enacted in the rerision 
of 1836, although they Tiere snitable to our condition and had 
been in force and use here. The principle of tjie statute, how- 
ever, is so manifestly just ill itself and so necessary to suppress 
fraud upon the lam-, as well as that  on individuals, that ,  proba- 
bly, it  is proper to regard thi i  statute, like that of 13 E h a b e t h  
in f a ~ o r  of creditors, as but declaratorr of the common lam; for 
it would n~anifest ly render useless all penal statutes if covin- 
ous recoveries by friendi, not enforced nor intended to be en- 
forced. ne re  allon~ed to protect the offender from an  action 
brouphi in good faith. I f  that be correct, the plaintiff cannot 
ha;-e this acticn. became it supposes the injury to the plaintiff 
to consijt of hcing Imrred of actions for the penaltie.. . when, 

upon the de~lnrntion,  it 2ppen1.s he n a s  not balwd. But  
( 96 ) that  point need not n o ~ v  be determined, for, admitting 

the recowries to be a bar, R S  slipnosed. yet the plaintiff 
has sustnined no estraordinar;v or peculiar damage. but such 
only as i~ common to any one else. I n  such a case the redress, 
if there be any. murt be to the public, for  the col-nmon wrong, 
and not to indi~idnals .  Corincus reco~eries partake in some 
decree of t h ~  nature of compoundinq action on penal statutes, 
~ h i c h  X r .  Blackstoile c l a s w  amonq the n1isdemeano~3 against 
public justice. as contributing to make the l a m  odious to the 
people. 4 Com., 136. Hence the statute 18 Elizabeth, ch. 5- 
which, by  the x7a-,  is  also not found in our statute-book-in- 
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flicted the severe punishment of the pillory, besides a fine, for 
that offense. As the act of the defendant is of that nature, and 
every m e  can say, with equal truth, that he is, by means of the 
defendant, barred of recoveries for the penalties in question, 
the law cannot allow an action to any person or persons in par- 
ticular, since, for the same reason, the defendant mould be heId 
liable for the same sum in innumerable suits, which would be 
most unreasonable and intolerable. Williams' case, 5 Rep., 73. 

PER CURIAM. Judgment affirmed. 

WESTLET CLTTIS v. JOIIS SJIART. 

An action for a joiut battery and fz~lsc iniprisonment against four per- 
sons mas tried. By ngreernent of cou~lsel, the vxdict, if agreed 
upon, mas to be rendered during the ndjournnieut of the court. 
The jury returned n verdict fillding all the defrndarits guilty and 
assessiiig sel~arate damages n;xinst each, and the clerk entcred 
the rerdict accordingly. Whnl  the court met after the adjourn- 
ment, the jury, being iiifornied they had done wrong in assessing 
segnrate daiiinges. were perluitted to anlend their verdict by find- 
ing damaqes ag:linst all the clefcndarlts jointly: Held ,  that the 
judqe below :tcted l)rop?rly i n  permitting the amclldlnent of the 
verdict. 

,IPPEAL from the Superior Court of Law of BUNCOMBE, at  
Fall Term, 1848, -Ilan7?y, J., presiding. 

This action was against four for a joint battery and false 
imprisonment; and after the jury retired it was agreed by tho 
counsel cn each side that the court iniqht be adjourned till the 
nest day, and that, when the jury should be agreed, the clerk 
might enter the rcrdict in the absence of the judge and the 
counsel. The jury accordingly informed the clerk that they 
found for the plaintiff and assessed his damages to $35 aqainst 
each of the defendants, and the clerk so entcred i t  as their ver- 
dict, and the jury then separated. The next morning the entry 
waq read to the court and jury, and the preqiding judge in- 
formed thc jury that it mar n,)t usual to assess the damages sev- 
erally, and requested them to assess against the defendants, 
jointly, such damaqes as they thought the plaintiff entitled to 
recover in the whole. The jury thereupon consulted to- 
gether, and assessed the damages against all the defend- ( 98 ) 
ants to $150, and the verdict was amended accordingly. 
Judgment being rendered upon this rerdict, the defendants ap- 
pealed. 

70 
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AT. W. Woodf in  and Gaither for plaintiff. 
A u e r y  and B y n u m  for defendants. 

RUFFIN, C. J. The Court is of opinion that his Honor did 
perfectly right. The verdict, as first rendered, would have au- 
thorized a judgment de melioribus clamnis; and one against 
each of the defendants for the several sums against them would 
have been enormous. S a b i n  v. Long,  1 Wilson, 30; Hill v. 
Goodchild, Bur., 2791. I f  the judge had been in court when 
the jury first came in, he would no doubt have informed them, 
as he ought, of those points of law, so as to let them know that, 
for a joint trespass, it was the duty of the jury to assess dam- 
ages jointly against all the trespassers to the full amount sus- 
tained by the plaintiff. He  did no more as the case actually 
was; and there was no improper alteration of the verdict. The 
truth is, there was, technically, no verdict until the jury ren- 
dered it in court on the morning after the trial. I t  was not a 
privy verdict, because it was not rendered to the judge out of 
court. But even if it had been, the jury had the right to recon- 
sider and affirm or disaffirm it in open court. 3 B1. Com., 377. 
Much more could they vary from an imperfect verdict like this; 
and especially to make it formally what it is evident i t  mas 
intended substantially to be, and legallv ought to have been. 
But, no doubt, the proper view of the matter is to regard this as 
a public verdict, not because it was really so, but because the 
parties agreed that it should be entered after the adjournment 
of the court, as if it had been rendered and en~ered before the 
court adjourned-nunc pro tunc. Then, the defendants say, 
the clerk was made the substitute of the judge, and, conse- 

quently, the verdict entered before the clerk cannot be 
( 99 ) altered. But that is not to be so considered at  all. Tho 

clerk mas not to be and could not be the substitute of the 
judge; but he was merely clerk, with the duty of entering the 
verdict truly as expressed by the jury. Therefore, the fair 
mcaninq to be put on the agreement of the parties is that the 
verdict, if given while the court was adjourned, should finally, if 
i t  were not so done a t  first, be so expressed as to make it a valid 
verdict and confornmble to the substance and legal effect in- 
tended by thc jury. We should, therefore, hare approved, with- 
out hesitation, of the amendment in this verdict if i t  had been 
made by the presiding judge, without consulting the jury. Rut 
the change was made by the jurors themselves, under the advice 
and leave of the judge, in furtherance of justice, and, as we 
conceive, there can be no solid objection to it. 

PER CCRIAM. Judgment affirmed. 
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JEREJIIAII KIXG r. DATID SIIUFORD ET AL. 
(100) 

Notwithstanding the act of 1S-14, ch. 13, relating to jury trinls in the 
counties of IIellderson and serernl others namecl in the act, a 
pcrson cannot i~~ai~itaii i  :1n action on the case for the orerflowing 
of his land by the erection of a d:un for :I public grist~nill in the 
county of Henderson, without havinq first proceeded by petition 
either in the County or Snl~erior ('ourt of IIenderson, according 
to the yrovisions of the general law 11assed in 1536. 

APPEAL from the Superior Court of Law of HEXDERSON, at 
Special Term in June, 1849, Caldwell, J., presiding. 

This was an action on the case for overflowing the plaintiff's 
land by the erection by the defendant of a dam for a public 
gristmill in Henderson County. I t  was brought in the Supe- 
rior Court of that county; and the question was whether i t  
would lie, inasmuch as the plaintiff had not first filed a petition 
to have the annual damage assessed. The presiding judge held 
that it would not, and gave judgment for the defendant, and 
the plaintiff appealed. 

Barter for plaintiff. 
N .  W. Woodfin for defendant. 

RUFFIN, C. J. The decision of the Superior Court is sus- 
tained by the general law, Rev. St., ch. 74, see. 14, and the case 
of Mumford v. Terry,  4 N.  C., 308. But it is considered for the 
plaintiff that the lam was altered by the act of 1844, ch. 12, 
and that now there is no remedy for a nuisance of this 
kind in the county of Henderson, but bv the common-law (101) 
acti n. The act in qiiestion enacts, "That it shall not 
be lawful for the county courts of Blmcombe, Henderson, and 
several adjoining counties, named, to try a n y  causes where 3 

jury may be necessarv, nor shall they snimncn anv jiiry to 
attcnd them. and that all snits in the said counties, nrhthcr 
civil or crin~inal, shall oriyinate in the Pulwrior Pour's, rind 
all appeals from justiccs of the peace in civil cnsrbq shall be re- 
turnnblc to Ihc Su7)erior Court." Upon thew p r o ~ i s i o n ~ ,  taken 
in connection with that of the Revised Statuteq. ~vhich requirm 
the remedy by petition to oriqinatc in the Countp Conrt, and 
that a jury shall go on the preiniws to asceqs the d a n a y s ,  and 
authorizes the ccgnizance of it in the Supelior Court, upon 
appeal cnly, and directs a trial thcre at bar, it is arqvcd that 
neither the County nor Superior Court can entertain a suit by 
petition, and, therefore. it is inferred, as thcrc must be a rem- 
edy for an admitted injury, that the one by action on thc case 
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lies. But the Court cannot concur in the reasoning nor in the 
conclusion. The act of 1809 was intended, and has eren been 
construed, as a highly beneficial lam, entitled to a liberal inter- 
pretation. I t  mas thus characterized in Gillet v. Jones ,  18 
Tu'. C., 339, as well as in J lumford  v. Terry and subsequert 
cases. I f ,  therefore, the jurisdiction of the county courts over 
this subject were expressly abrogated, it monld not follow that 
the beneficial provisions, as to the method of ascertaining and 
making the compensation due for thc injury occasioned to au- 
other by the erection of a mill, were to he wholly lost to ths 
country. I t  would rather be the duty of the judges to consider 
that the jurisdiction of the county courts mas transferred to 
the Superior Courts, so as to vest in the latter, by the union of 
the powers of both courts, the whole jurisdiction of the subject, 

to be exercised, as far  as possible, in the manner pre- 
(102) scribed by the statute, and to answer the ends within its 

provisions. But that is the more emphatically trnc when 
i t  is observed that the act in queqtion is not a general lam, but 
has only a local operation, and respects the jurisdiction of the 
courts of six counties only. For it would bc wholly inadmissi- 
ble to suppose rhat the Legislature meant by the act. not rwrely 
to say in what courts actions should be brought in those coun- 
ties. but, also, that the rule of law as to the rights and the reme- 
dies of the ritizms respecting so important a matter should be 
different there from that in all the rest of the State. I t  is clear, 
therefore, to our apprehension, that the citizens of those coun- 
ties are not thrown back to the common law in this respect; 
but that either the County or Superior Court nlay, and ihere- 
fore 11:ust. entertain a suit by petition, as prescribed by the act 
of 1836. 

PIX C ~ R I A V .  Judgment affirmed. 

1. l'osse~sion nlone \\-ill maint:rin all :~c*tion 011 the c.:lse at common 
l a ~ l -  for orerflon-ill; one's l:ii?d, mi1 ihereforr is mfficient to sup- 
port :I petition. ni~tlcr our :let of A\sst.inbly in rcli~iion to mills. 

2. The act of Asscn~bl,~ of 1944. \ \hirl~ rscliirles trial by jury in the 
county courts of I Iendcr~~n and other counties 11:11ncd refcrs to 
trials by a jury iu court. Li ?~etiticin, therefore. to rccw\-er cl:un- 
n w s  for illjury to onp's land froin the erection of ;I inil?,l,i~rn lnust 
still be brought in the county rourts of those coul~tics. 
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APPEAL from the Superior Court of Lam of I - I ~ s r m ~ s o s ,  a t  
Fa l l  Term, 1818, JInrdy, J., presiding. 

This suit xvas conmenced by pctition, in March, 1847, in the 
County Court of Henderson, to recover damages for overflow- 
ing the plaintiff's land by the erection of a gristmill. The peti- 
tion states tliat the plaintiff mas seized in fee siniplt> in posses- 
sion 01 a tract of land, containing five hundred acres, situate 
011 Green Itiver, and that aboui thirty acres thereof was r i ~ e r  
bottom; and that  the defendant built a dam across the r i ~ e r  
and erected a gristinill belov the plaintiff's land, whereby he 
backed and poiided the water on the greater part of the thir ty 
acres of b ~ t t o i l ~ ,  so as to render it unproductire and unfit for 
cultivation; aiid i t  prayed that  the damages sustained by the 
plaintiff should be inquired of and assessed by a jury on the 
prcnlises, and judgment rcndcrcd against the defendant there- 
for, accordinq to the form of the statute. 

Tlie defendant by an answer insisted that, by an  act of the . General A2ssel~~bly passed in the year 1844, the County 
Ccurt had no jurisdiction of the wit. and for that rea- (104) 
son prayed that  the petition might be dismissed a r  if the 
matter wcrc specially pleaded. H e  also denied that, by the erec- 
tion of his :uill on Green River, he had injured the plaintiff's 
land, and alleged that the plaintiff felled nnlch timber into the 
r irer  a b o ~ e  the mill, w h i ~ h  had been floated donm in rafts and 
lodged in largr Inasses, so as tn throw the wafer of the r irer  out 
of the channt.1 on sonle parts of the land contiynous; and that, 
thcrcforc, tllc 1)lailitiff's 103s arose froni his own fault and not 
from any act of the defendant. 

Upcn ihc Ilcaring the conrt sustained the p r a ~ ~ r  of tlle peti- 
tion, mid awarded a suit of ncl quocl daw~ium to hc issued, and 
a jury was iii~l,anclrd on the premises, wlio found a rerdict, on 
which therc \:-:~s n j l~dqiicnt  in the County Court, and the de- 
fcildant apl,ealed TJlmn tlrc a p p c d  cowing on. and before the 
jury n:ls charged. the defendant lnoved the court to dismiss the 
petition, bccause the I-elncdv by the petition had been taken 
away by the act of 1844, and the action on the case a t  common 
lam n7ns the onlv r e n i ~ d ~ ;  and becan~e.  if the petitiou wonld lie 
a t  all, the County Court had  no jurisdiction, but it should h x e  
beell filed in the Superior Court. Bnt tlie conrt orcrrnled tlie 
niotioi~, and had a jnrv i :npaneld to a i v s s  the dama<<es snr- 
tnined b r  the T,laintiff. Upon tli- iri:ll the d~fcndnn t  objected 
that  the plaintiff n a r  not seized in fee nor entitled to ariv estate 
in the land;  3xd, f ~ r  that  reason, he mored the court to instruct 
the jury th'it the plnin+iE was not cntiilcd io any d a i n a ~ e s ;  and 
the pre3iding judge gar'e his opinion that  the plaintiff could 
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not recorcr m;ithout showing an estate in the land. The plain- 
tiff then gave in evidence a deed of bargain and sale for the 
premises, made to himself by another person, purporting to be 

in fee, and, furthermore, that he entered into the land 
(105) and had been in possession for five years preceding the 

petition, claiming under the said deed. I t  was then 
agreed that the jury should assess such damages to the plaintiff 
as they might think were proper, subject to the opinion of the 
court whether the plaintiff had shown such an estate or interest 
in the land as entitled him to any damages. The jury accord- 
ingly gave a verdict for the plaintiff for five years' damages; 
but the court, being of opinion with the defendant on the point 
reserved, set the verdict aside and dismissed the petition. From 
this judgment the plaintiff appealed. 

A7. W .  Woodfin for plaintiff. 
Baxter for defendant. 

RUFFIN, C .  J. If  the question of title were at  issue upon this 
record, i t  would yet have been erroneous to give judgment 
against the plaintiff; for possession alone will maintain the 
action a t  common law, and, by consequence, this by petition, 
which is a substitute for the former. I 'eargain v. Johnston, 
1 K. C., 180. Indeed, it is said to be better not to state a 
seizin in fee, nor to set forth the plaintiff's title further than 
that he mas possessed; because, if an insufficient title be stated, 
it will be fatal, or if a good one be stated and put in issue, i t  
must be proved as stated. 2 Saun., 113, n. 1; 206, n. 22, and 
207, 11. 24. I t  may be true that on the statute remedy, in mhich 
the damages are assessed prospectively as well as retrospectively, 
i t  may be necessary to set forth a title which will authorize the 
damazcs in furure, if such bc claimecl. I h t  in reference to 
those sustained up to the period of the trial, the allegation and 
proof of the plaintiff's possession alone are sufficient, since, as 
possessor merely, he has suffcrcd them up to that time. Here, 
the po.isession of tho plaintiff was alleged and proved for more 
than a year before the suit brought and up to the trial. There- 

fore, i t  was undoubtedly wrong to dismiss the petition; 
(106) for, if i t  would not lie for those damages, one who had a 

term for less than fire pears ~ o u l d  hare no redress for 
a21 injnrv of this kind. Indeed, it deserves consideration 
whether the question of title can be entertained at  all before the 
jury; for, as the proceeding is summary, it seems rather to 
hare bccn intended, and also to be most appropriate, that the 
interest of the plaintiff should be passed on by the court on the 
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hearing of the petition, so as to reduce the province of the jury 
to the inquiry into the fact of injury and of the amount of 
damages, as specified in the writ and their oath. But i t  is not 
material to enter into that matter now, as the title W ~ S  really 
not in issue in this suit. An cstate in fee simple in posscssion 
is directly alleged in the pctition, and the answer does not dis- 
pute, but, by a plain implication, admits it, saying that the 
injury to the plaintiff's land mas the consequence of the plnin- 
tiff's own act in causing the river to overflow its banks and 
throw the water on his land, and was not caused by the dcfend- 
ant's ponding his water. On this part cf the case, therefore, 
the Court is of opinion with the plaintiff. 

Upon the other point, respecting the nature of the action and 
the jurisdiction of the County Court, this Court concurs wit11 
his Honor. We have already had occasion, at  the present term, 
in Xing v. Shuford, ante, 100, to declare our opinion that by the 
act of 1844, ch. 12, the remedy by petition is not done away 
with in Hcnderson and the other counties mentioned in i t ;  and, 
therefore, that the action on the case will not lie, except as pro- 
vided for in the act of 1809. That reduces the inquiry now to 
the point whether the petition is to he brought in the Countv or 
the Superior Court. As to that, the language of the act of 
1844 is not as clear as i t  might be, and, perhaps, upon that, by 
itself, we might consider it doubtful whether the broad terms, 
"all suits, whether civil or criminal, shall originate in 
the Superior Courts," would not rest the iurisdiction of (107) 
cases of this character in those courts. Tt is to be re- 
marked, however, that i t  is a general principle of construction 
that a statute is never to oust a jurisdiction but upon express 
words or a plain implication; and that this must be especially 
true when, by the change of the jurisdiction, the citizen loses 
an advantage he would otherwise have. Here the of the 
section, in restraint of the powers of the county courts, are that 
they shall not summon a jury to attend them, nor try a cause 
~vhcrc a jury may be necessary. The obrious sense of the pro- 
vision is that there is to be no jury in the County Court, and 
that, for that reason, that court is not to entertain jurisdiction 
of a suit in the trial of which, in court, n jury mould be reqni- 
site. That reason does not extend to the present case more 
than it docs to one in which the anplication is for the appoint- 
ment of four freehold~rs to lay off, r i rm  and v:ilue the tmo 
acres of land for the purpose of building a mill, under the act 
of 1777. I t  is clear that latter duty is yet imposed on the 
County Court; and the other case stands on the same reason. 
For, although there murt be a jury in it, they are not jurors in 
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court, but an inquest on view, and i t  is as well to award the 
venire for such a jury from the one court as the other, except so 
far  as the greater frequency of the terms of the one may render 
the proceeding in it more speedy and less expensire. I t  is pre- 
cisely like the case of assigning and laying off dower, which 
jurisdiction i t  i~ highly conrenient those very useful and re- 
spwt~ble  courts should exercire, and, as lye are informed, have 
continued to exercise in the counties for which the art  of 1544, 
and others like it, have been passed. Another similar inqtance 
is an inquisition of lunacy. which is expressly directed to be 
issued from the County Court, as a foundation for the appoint- 

mcnt of a guardian bv tlie court-a function which the 
(108) Superior Court has only by appeal. Proceedings of any 

of those kinds are not snoken of as trials hv iurv in 
d U  * 

court, but gre inquests out of courr, t h ~ u p h  certainly subject to 
the control of the court, so far  as to confer the authority to set 
them aside for good cause, :I? ~ou!d be done with the report of 
commissioners to make partition and the like. Besides, there 
is a further consideration, possessing much weight in deter- 
mining this point. The act gires an inquisition on the prem- 
ises. for the obvious reason that it mill be more satisfactory to 
the jury to judge for themselres than upon evidence; that such 
a decision will be more respected bv and satisfactory to the 
parties than one made from hearing witnesses, and, at  all events, 
that it will be less expensive than in summoning witnesses to 
court and attending there from day to day for an indefinite 
period. Of all these benefits the parties are to be deprived, if 
the original jurisdiction were established in the Superior Courts 
exclusively; or, else, the verdict of tlie jury of view, taken by 
writ from that court, is to be set aside a t  the mill of either 
party and of right, so as to have a trial at  bar, n-ithout giving 
the security which, upon an appeal, would be required. For  
we suppose i t  clear that, in those counties, parties to a contro- 
1-ersy of this kind are not to lose the benefit of an opinion of a 
judge and his instructions to a jury on their case, and, there- 
fore, that a t  all events each one must have some means of bring- 
ing the case to a trial a t  bar ;  if so, i t  must be by appeal from 
the County Court, by giving security for the performance of 
the final jud,pent, as directed by the act of 1809, or, if the 
County Court has no jurisdiction, by demanding the verdict of 
the jury on the premises to be set aside, without assigning any 
cause and as a matter of right. Between the alternatives of 
having a jury of view, with a right of appeal to a trial a t  bar 
in the Superior Court on giving security, as in other cases, 
or, on the other hand, of having no jury of riew, or. if there 
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n7ere one, of having the 1-erdicr arbitrarily aroided by (109) 
the mcre d l  of the part-. v i t l ~ o u i  paying it9 espell.e or 
securing the ultimate recovery or costs, it  is not diificult to 
determine. I t  cannot be supposed that  thc Legislature v m e  not 
aware of the conveniences and inconrcniences of those several 
alternatires; and that, if the material changes in the procccd- 
ings that hare  been pointed out had been intended, some pro- 
vision viould have been made for them. These considerations, 
added io those already dram1 from the languace of the act of 
1844, lead us to the conclusion that  "all wi'ii," in the section 
which confers jurisdiction on the Superior Courts, are to be 
construed in  reference to the previous sertion, and mean "all 
such suits" as, by that  section, the county courts had been 
ousted of the jurisdiction of, ~ l a n i e l ~ ,  those in which there 
could be no "trial" in the court without a jury. Therefore, 
upon the whole, the opinion of the Court is that  the suit m s  
rightly brought, and that the j u c l p ~ e n t  of the Superior Court 
must be rerersed, and judgment rendered for the plaintiff ac- 
cording to the verdict. 

PER CUKI. ;~ .  Judgment revcrqed, and judgment for the 
plaintiff. 

J O H S  DOF: o s  DEJII~E OF 1\1ATTIII2K WALLACE I-. J O l I S  T. 
MAXWELL. 

1. The doctrine of estoppel does not n ~ p l y  to thc sorereisn nor to  
the assiguee of the sorereign. 

2. From an actual, colitinuons !~ossessio~l of land 111) to linowii bound- 
aries for thirty years, tht. Inw presumes a ;:rant to the party in 
possrssion :rnd n title in those claiming under him, and the jury 
should so find. 

3. The occulx~tion must be such as is consistent IT-it11 the usages of 
agriculture, such as cultirating thc land, clearing new and turn- 
ing out old fields and cutting timber 11ron1isc:uously. 

APPFAL from the Superior Court of Lam of MECRI,ENB~RO, 
a t  Spring Term, 1849, Ellis, J., presiding. 

The  plaintiff claimed the land in  dispute under a grant from 
the State, issued to him in May, 1842. The defendant proved 
that  one Black cultivated a par t  of the land in controversy, 
thir ty or thir tyfive Fears ago, and claimed the n-hole up  to the 
b ~ u n d a r y  lines of the plaintiff's grant  for forty years, and cut 
timber from different parts of the premises during tha t  time, 
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and that  the boundaries were well known in the neighborhood, 
and Black's claim, under which the defendant claimed, was 
public and notorious. The  defendant married a daughter of 
Black. and has been living upon the land since his death, and 
is so still in possession, claiming up to the same boundaries. 
One of the cleared fields has been turned out, and is  now a n  

old field, and had not been cultivated fourteen or fifteen 
(111) years before the bringing of this action. The defendant 

offered in evidence a grant  issued by the royal iovern- 
ment to one Selmyn. The reading of i t  was objected to by the 
plaintiff, upon the ground that  the defendant claimed title 
under the State, and could not prove the title in any one else. 
T o  sustain his objection, he gave in evidence a grant of this 
same land, issued by the State to the defendant in June,  1842. 
The court orerruled the objection, and a witness proved that the 
grant  to Selmyn covered the land described in  the plaintiff's 
declaration. The  plaintiff' contended, first, thnt the defendant 
had not sufficiently proved his claim under Black; secondly, 
tha t  cutting timber on the land mas not a sufficient possession to 
warrant  the presumption of a grant ;  and, thirdly, that  a par t  
of the land had been abandoned by t ~ ~ r n i n g  out an  old field. 

H i s  IIonor instructed the jury that  if  they believed that  the 
defendant and Black had successivelr claimed the land u p  to 
the known visible boundaries, and had a n  actual adverse and 
continuous possession of the same, such as was consistent with 
the usages of agriculture. for  thir ty years, they ought to pre- 
sume a grant and all the necessary mesne conveyances for the 
same to the defendant; that  such possession must be by actual 
occupation and continuous, and accompanied by the exercise of 
all such acts of ownership over the same as persons usually 
exercise on their own lands; tha t  among these acts of omner- 
ship were the clearing and cultivating of new fields and turn- 
ing out old ones, when worn out, and cutting timber promis- 
c ~ ~ o u s l y ;  that if the defendant, and those under whom he 
claimed, had such an  adverse possession for twcntv-five years, 
and thwce up to thir ty years, to known and visible boundnries, 
they, the jury, would be a t  liberty to presume a grant to have 
issued; that, if they believed the Sclwyn grant from George 111. 

c o ~ e r e d  the premises, then the plaintiff mould not be enti- 
(112) tled to recorer. There was a vcrdict for the defendant. 

Rule for a new trial for  admission of improper testi- 
mony and for error i n  the charge. Rule discharged. and appeal. 

A leznnde~,  Tt'ilson and Boyden for plaintiff. 
Osborne for defendant. 
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NASH, J. We concur with his Honor, the presiding judge, 
who tried the ease below, both in admitting the testimony o b  
jected to and in his charge. The evidence objected to was the 
grant by George 111. to Sclwyn, arid upon the ground that the 
State had granted the same land to the defendant ill June, 
1842. The sovereign cannot be estopped. I t  acts by agents 
and is a trustee for the people, and for their benefit the truth 
may always be shown. Taylor v. ~5%ziford, 11 X. C., 332; 
Candler v. Lunsford, 20 X. C., 542, is to the same effect, with 
the additional principle, that m-hen the sorereign is not bound, 
his assignee is not. These authorities only sustained his Honor 
in this part of the case. The charge delivered by tlie court 
divides itself into two branches, and in each his Honor was cor- 
rect. The first was, that as tlie defendant and Black had for 
thirty years had a continuous adverse possession of the land in 
question, up to known and visible boundaries, they ought to 
presume a grant, that is, that the law presumed a grant, and 
they ought so to find. Fitzrandolph v. Sormniz,  4 N. C., 564, 
which is the leading case in this State, states that such a pos- 
session for thirty-five years raises the legal presumption of a 
grant, and that of Candler v. L~rnsford cuts down the time to 
thirty years. Less time than thirty years has never been per- 
mitted in this State to raise this presumption of law, nor are 
we disposed to admit i t  under a shorter period. The 
case states that the boundaries of the tract were well (113) 
known and visible; that Black had opened and cleared 
up different portions of the land and enclosed them, and had 
been in the actual adverse possession for thirty years and up- 
wards, and had continually claimed up to the boundaries, by 
using the woodland as his own, and that the defendant, who had 
married his daughter, had, since his death, continued the pos- 
session. Under these circm~stances, if the jurv believcd them, 
they were instructed to find that the lam presumed a grant. I n  
the second place, his Honor instrncted the jurp that if they 
should not be satisfied that the possession of the defendant and 
Black had continued for thirty pears, but only for twenty-five, 
yet if i t  were a continued adverse actual possession for that 
length of time, accompanied by a continued clainl of ovnership 
up to the known and visible boundaries for five vears more, they 
were at  liberty to find, as a matter of fact, that a grant had 
been issued, if from the circumstances they were satisfied such 
was the fact. We see no error in this portion of his charge. 
I t  is in strict accordance with the decision of this Court in this 
case when before us heretofore. Wallace I:. Marzcell, 29 X. C., 
135. This Court on that occasion said that the actual posses- 
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sion of Black for twenty-five or thirty years, accompanied with 
a claim and the exercise of acts of ownership and of dominion 
up to a well-defined boundary, mas evidence that ought to have 
been left to the juiy to presume a grant of the land to Black 
or those under whom he clairncd. This was done by his Honor 
in this case. His Honor was careful to tell the jury what he 
mcant as to the acts of onnership which were to accompany 
the actual possession. They were such acts as persons usually 
exercise over their own land-such as clearing and cultivating 

new fields, and turning out old ones, when worn out, and 
(114) cutting timber promiscuously. These directions were an 

answer to the second and third objections made by the 
plaintiff. 

PER C C R I A ~ .  Judgment affirmed. 

Cited:  Xason v.  IlIcLean, 35 N.  C., 264; Raker v. McDonald, 
47 N. C., 246; Davis v .  McArthur, 78 X. C., 359; 8. v.  Wi l -  
liams, 94 N.  C., 895; Bryan v.  Spivey, 109 R. C., 66. 

WILLIE GAITHER v. ECSEBIUS 

Where A had contracted to sell certain 1;1nd to B. and afterwards 
conveyed it to a trustee to be sold for thc pny~nent of his debts, 
and, on the clay of sale, upou A's forbiddin? the sale, it was 
agreed by par01 between A, B and the creditors sec2ured by the 
deed of trust, that the land should bc sold aud the money nrisiug 
from the sale should be subject, in the hailds of the trustee, to 
the claim of t h t  riqhtful owner: Hcld. that the trustee, although 
he had received the money, was uot liable to an action of (1s- 
sun~psi t  by A, A h a ~ i n g  a t  most but an  equitable right. 

APPEAL froin the Superior Court of Law of CALDWELL, at  
Fall Term, 1849, Manly,  J., presiding. 

This was an action of assumpsit for money had and received, 
and noiz-assumpsit pleaded. The case was, that Philip H. 
Benick was seized in fee of a tract of land, and, in October, 
1843, entered into articles with the plaintiff for the sale of it, 
and covenanted to convey it to the plaintiff on or before 1 
March, 1844. On 5 January, 1845, Benick conveyed the same, 
with other lands and things, to the defendant, in trust to sell 
for the purpose of paying sundry debts; and, shortly there- 
after, the defendant offered the land a t  public sale, when the 
plaintiff, being present, forbade the sale. I t  was then agreed, 
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verbally, between the plaintiff and defendant and the (115) 
creditors secured in  the deed, tha t  the plaintiff should 
~vithdraw his objection. and Illat the land should be cold under 
tlie dced, and the n~oney he zubject, in thc hands of tlie trustee, 
"to the claim of the rig!itful oxmer." The land v-as accordingly 
sold and con7 cycd h- tl~r, trnstcc, and he ~ece i r ed  tlie purchase 
mmey  and refused to pa7 it to the plaintiff, ~ ~ h o  thcn brought 
this cction. Tlie presiding judge was of opinion that thc plain- 
tiff could not recoler, and ordcred a nonsuit, from 7:-llich the 
plaintiff appealed. 

Gaither for  plaintiff. 
Gztion for defendant. 

Rurrrs, C. J. Tt iq quite clear, for s e ~ e r a l  reasons, that  the 
action will not lie. The agreement between Benicli and the 
plaintiff is merely executorg, and ws t s  no title to the land in tlle 
plaintiff, nor any interest vhich, for the purpose of this action, 
can be recognized at lan,. Therefore, there is no consideration 
on wllich a prornise can be implied to pay the price of the land 
to the plaintiff as being his money or the produce of his land. 
Bilt if an  equitable interest in tlie land can be recognized in the 
plaintiff, still he cannot recorer. because. first. the contract, 
being for an  interest in the land, ~ a s  not in writing and is  abso- 
lutely void at  la^^; and, second1:-, because the plaintiff has not 
canceled Benick's bond to him, nor relcased uor assigned to the 
trustee or to the purchaser his equitable title to  t he  land. The 
plaintiff has yet all the right i n  tlle land that he ever had. The 
price paid by the purchaser was for the legal title con~eyed to 
him by the defcndsnt, and it is eTident that  under the agree- 
ment, at tlie sale the defendant holds the money as trustee, 
either for the plaintiff or for the creditors secured in the deed, 
as the one or the othcr ~11~11 be found to he entitled to it as a 
part  of the trust fund. That  questioil can he determined 
only in  a court of equity, and therefore the judgment (116) 
should be affirmed. 

PER CURIBX. Judgment affirmed. 
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1)~:s OX DEJIISE OF JOSEPH I i I S G  v. WILLIAJI BRITTAIN. 

1. Gener;rlly spealiing, in an action of rjectnient one n-l~o coines in as 
1;lndlord is to be talien as :~dn~it t ing the gossessiun of all the 
laud dcscriktl in the declaration to hare been in the tenai~t  aiid 
to be iu himself. 

2. But wl~en a cleclaration embractd sereral tracts, held separately by 
diffrrent tellants, the admission of l)ossession by the lalidlord 
should be referred only to the tract occupied by the tenant on 
wlio111 the process was served. 

APPEAL from the Superior Court of Law of HEXDERSOX, at 
Spring Term, 1849, B a i l e y ,  J., presiding. 

The lessor of the plaintiff derived title to the premises claimed 
in this ejectment under a justice's judgment against Young Gal- 
lion. The execution was against the property of Gallion and 
Thomas B. Cook, and the levy was riiade 25 June, 1813, and 
returned to the County Court. An order of sale mas made at 
September term following, a vend i t i on i  exponas  was issued and 
under it the sale was made to the lessor of the plaintiff. In  
order to show title in Gallion, the plaintiff gave evidence that 
the defendant claimed under him by virtue of a deed of bargain 

and sale executed on 2 January, 1843, by Gallion to 
(117) Thomas B. Cook, who conveyed to the defendant. And 

in order to show the defendant to be in possession of the 
premises mentioned in the declaration, the plaintiff showed that 
the declaration was served on one John Ballard, as the tenant 
in ~ossession, and that Brittain was admitted defendant upon 
his afEdavit that Ballard was his tenant. Thc affidavit pur- 
ports to be made, and is entitled in this cause, and also in an- 
other action of ejectment upcn the demise of the same lessor, 
King against the said Thomas B. Cook; and upon it Brittain 
was admitted to defend in each of those cases, and entered into 
the coninlon rule and pleaded not guilty. The declaration in 
each of the cases was for the whole of the land purchased by the 
lessor of the plaintiff, and described it by metes and bounds as 
one tract. The defendant then gare evidence that Cook was in 
fact in posswsion separately of twenty-five acres only, being 
part of the land co~ered by the deed of the lessor of the plain- 
tiff and described in the cleclaraticn; and that, in the action 
which was oririnally brou&t against Cook, the plaintiff had 
recovered that parcel and been put in possession thereof. ,4nd 
the defendant gare  evidence further, that Ballard was in pos- 
session of the residue of the fract, namely, two hundred acres, 
purchased by the lessor of the plaintiff, and no more; and that 
he had never been in possession of any part of the parcel or 
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tract of twenty-fire acres so claimed in the suit aqainst Cook and 
therein recovered. Upon this evidence the defendant insisted 
that  the plaintiff could not recover: E'irsf ,  because the plaintiff 
had not impeached his title under the deed from Gallion, ~ ~ h i c h  
mas executed nearly six months before the levy of the execution 
against Gallion's property, under which the plaintiff claims, 
and, under it,  the defendant had the title to the two hundred 
acres of which Bnllard was the tcliant ; secondly ,  that the order 
of sale was void, because the record did not show a notice to 
Gallion of the levy and return;  and, t lzirdly,  because of 
the variance between the judgment and esecution-the (118) 
former being against Gallion alone and the latter against 
the property of Gallion and Cook. I t   as agreed that  these 
points should be reserred and a verdict entered for the plaintiff, 
subject to the opinion of the court thereon; and that if it  should 
be against the plaintiff, the rerdict should be set aside and a 
nonsuit entered. 

The court, being of opinion that  the plaintiff should be non- 
suited, gare  judgment accordingly, and the plaintiff appealed. 

Rarcter for plaintiff. 
S. TI.'. TT700dfin for defendant. 

RCFFIX, C. J. l s  the defendant's title to the land in actual 
possessirn of Ballard. being all that  was claimed hy that person, 
is clear, he was entitled to the nonsuit, unless he or the defend- 
ant Brittain is to be deemed to he also in the possession of the 
parcel of twenty-fire acres, for the purposes of this action. It 
~ o u l d  bc a thinq tn he reqretted if it  nTere so, as it is directly 
contrarv both to the fact and to the understandinq of the par- 
tics. I t  depends upon the comtruction of the afficlarit of the 
defrndnnt, Crittain, and of tllc rules made on it. Gencmlly 
spcakine, one n11o colre? in as landlrird is to be taken as adniit- 
ting the posse=ion of all the lnrrd deqcrihcd in the declaration to 
h a ~ e  been in thc tenant and to be in hiniself. A I I c D o ~ ~ ~ c l l  P .  

L o r e .  30 ST. C.. 502. Ent  not a l n ~ a v :  for in Cnrcou 21. Bim~ett, 
18 S. C., 546, it n a c  held that. a11lio11,rrh the declaration c vered 
both places. - c t  thc plaintiff could not c i w  eridcnce of a tres- 
pass by Mills, the landlord, a t  a place which appeared h~ the 
plaintiff's own eridencc not to h a w  bccn in the r)ossewion of 
the tenont. Bnrncit : and the reason assigncd is t i iat  it  ~ ~ o u l d  
h a surprise on the landlord if hc ~ w r e  called on to de- 
fend there for  portions of the land, not in Burnett's 1705- (119) 
session, and in respect of which no recovery could hare  
betn aeainst Burnett by hiinsclf. So here. TW think it ~ i ~ o u l d  
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bc manifestly a surprise on Brittain if a recovery could be 
effected against him in rcspect of either the land or the costs, 
upon a presumption that he was defending, in this action, his 
possession to the small parcel of twenty-five acres, which never 
were in the possession of the tenant, Ballard, against whom 
this suit was brought, but were in the possession of Cook, against 
whom another suit mas brought, in mhich Brittain defended for 
that part unsuccessfully, and upon a recovery made therein the 
lessor is actually in possession thereof. But it is argued that 
Brittain is to bc considered as defending for all the land de- 
scribed in the declaration, and not merely for the part held by 
Ballard, because the rule does not designate the parcel for which 
he defends as that in Ballard's possession, but is general. But 
the truth is that the rule m s  not drawn out at length in either 
of the cases, and is, merely, according to our very loose. practice, 
that "upon the affidavit of William Brittain, lie is admitted 
party delelidant." The rules are, therefore, to be referred to 
the affidavit, as explanatorv of their true meaning. From that 
it is clcar that the landlord meant to defend in each action for 
the sereral parcels, ar yuch, which the tenants. defendants in the 
actions, respectirely had in possession; for it cannot be supposed 
that either party intended the absurdity that each of the ten- 
ants had the s e ~ ~ e r a l  possession of the whole of the land at one 
and the sanie time. As the affidavit was rnade in the two cases, 
and, in each of them, the plaintiff souyht to recover upon sev- 
eral and not joint ousters by Cook and Ballard, it is absolutely 
certain that those persons and Crittain must have understood 
that the recowry was sought in each case for the part of the cev- 
ern1 possession of each. Conseqnentlv, in the case mhich was 

brought against Cook, and which came on first to be 
(120) t r i ~ d ,  there mas no thourht of recwering therein the 

land held by Ballard, n1thouc:h there mas just the same 
ground for doing so that there is, in this case, to recover for the 
parcel that was held bv Cook: but the recovery was in respect 
of the latter cnlv. I t  i s  plainlv nyainst justice that there should 
not be a second recorery for the sanie parcel against the defend- 
ant. Brittain, mhcn ]lo recowry could h a w  been had therefor 
against Rallard. whose nosscsqion Britiain undertook to defend. 

I 

I t  is pn attempt to recover in the action acainst Eallard, not 
for the trespass committed by him, but for a trespass by Cook in 

-31 a a separate parcel. for which, indeed, there has already b,, 
reroverv. The case, therefore, falli: within 1 he ruling in Carson 
v. Bzcrnett, supra, and this point is for the defendant. which 
renders i t  unnecessary to consider the other points reserved. 

PER CURIARI. Judgment afirmed. 
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The record of the reniornl of :I ( : l u s ~  from onc cou11t~- to :~notlicr is 
not reler-ant nor ~)rol,rr i ' r i d ~ n c t ~  to bt, subniittt rl to tht. jury on 
t h ~  trial of the case, and wun~e l  harp no right to tlrnw any in- 
ference from it in their rciilarks to the jury. 

APPEAL from the Superior Court of Law of LISCOLS, at 
Special Term in July, 1849, nit?,., b., presiding. 

This case originated in the county of Catawba. IT-here the 
parties li~-ed, and m s  rerno~-ed bg the plaintiff to the S ~ ~ p e r i o r  
Court of Lincoln. On the trial the defendant's connsel stated 
to the jury that  the plaintif?' Tms not willing to t r y  his case in 
the county of Cataxha. ~vhcre Le l i~-ed and was known, but had 
it renloved to the county of Lincoln. The plaintiff's counsel ob- 
jected that there was no evidence hefore the court h o v  the care 
got to that court. The defendant's courisel then offered to read 
the certified copy of the record of the case sent from Cataxba. 
This was objected to. The court decided that the record was in 
evidence, and that the defendant's counsel had a right to allude 
to i t  in his remarks if he thought propcr. Verdict for  the de- 
fendant, judgment and appeal. 

Bo,yden for  plaintiff. 
Craige for dpfendaat. 

SASH, J. TT'e think his Honor erred. The record of the case 
mas not in evidence before the jury, and could not be. 
I t  neither prored nor had i t  a tendency to prove any (122)  
issue vhich was or could be submitted to the jury. K i t h  
the motires of thc plaintiff in r e m o ~ i n g  his case to the co~mty  
of Lincoln they had ncthing to do. I t  nould b. n rarc thing that  
the lax7 has authorized a party to reliiorc a cacc, for the lmrposc 
of procuring a fa i r  and impartial trial, if this Iibcrtv. xvhich 
the law secures to him, is to operate the ~ e r p  er i l  the law in- 
tended to remedy. For  what purpose v a s  the fact of the rc- 
lnoral brouqht to the no'icc of the j n r ~ - ?  Thc counsel told them, 
to s h o ~ r  theill that the p1:lintiii' \.-as not ~ . i i l l i ~ q  to be tried by 
thcqe ~ h o  knew him. Tf this was a case in which the plaintiff's 
charac+cr n a r  in issue, thc law hay lminted 011i how it is  to be 
p ~ o v e d :  certainly not ill ;lliq T r a y .  The reillarks of the defend- 
ant's counsel \ x r c  i r re lermt  and not supported by any testimonp 
in thc cnqe. and the onlv ctFect thcv 7 - i . 1 ~  calculated to hare  n a s  
to mislead the jurr .  The  court ol~glit t? have stopped the coun- 
sel, or, if he did not think proper to interrupt the course of his 
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remarks-always an unpleasant duty-he ought to have in-  
structed the jury to lay them aside entirely in making up their 
verdict. This, however, was not done, but by ruling that the 
record was in evidence, and that the counsel had a right to re- 
mark upon it, the judge added the sanction and weight of his 
authority. I n  this we think he erred. The judgment must be 
reversed, and a ?:enire de novo awarded. 

PER CVRIAM. Judgment reversed, and venire de  novo. 

Cited: Holmesly v. Hogue, 47 N.  C., 393; Lucas v. iiichols, 
52 N. C., 34; Peebles 11. Horton, 64 N. C., 377. 

(123 
ESTHER TI-IOJIAS v. J O H N  THOMAS. 

On a petition for dower, when it appeared that the deed under which 
the widow's husband claimed had been delivered, but had not 
been registered at the time of his denth, and could not since be 
found: Held, that the hushand did not die seized, and the widow 
had no right to recover her dower-at least, in a court of law. 

APPEAL from the Superior Court of Law of IREDELL, at  Fall 
Term, 1848, Noore, J., presiding. 

The plaintiff filed her petition in Iredell County Court, set- 
ting forth that she was the widow of John Thomas, Jr., who 
died intestate in 1845, leaving an infant daughter his only heir 
at  law; that the said John died, seized in fee of a tract of land 
described in the petition, and prayed that a writ of dower 
should issue to the sheriff of the said county, commanding him 
to summon a jury to set apart to her dower in the said land. 
The petition also prayed that copies of the petition should be 
served on John Thomas, Sr., and upon the guardian of the 
infant heir at law. The defendant, John Thomas, Sr., pleaded 
that he mas, at the time of the death of the husband of the 
petitioner, seized in fee in severalty in the premises described in 
the petition. On the trial of the issue which was made up i t  
appeared that the defendant, John Thomas, mas forrn~rly the 
owner in fee of the premises. The plaintiff's counsel offered in 
evidence a notice which had been served upon the defendant 
Thomas, notifying him to l~roduce on the trial of the suit a 

deed which, i t  was alleged, he had made to the husband 
(124) of the petitioner; and, as the alleged deed was not pro- 

duced, the petitioner's counsel offered to prove that the 
defendant Thomas executed a deed in the lifetime of his son, 
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the said John Thomas, Jr., hy ~vhicli the premises described in 
the petition were conveved in fce to the snid John Thomnc;. J r . ;  
that  the said deed was dilly delivered. and remained in t h ~  110.- 
session of the barraillee c l u r i n ~  hi. life, and after his death the 
defendant Thomas obtained powescion of it. I t  was admitted 
by the petitioner's councel that the deed had nerer been rcgis- 
tered. This cvidcnce wa.; ob j~c ted  to. and the judee ruled tha t  
the evidence ~ v a s  inadmissible to prore a seizin in fee in the 
husband of the petitioner. The  jury found a rerdict in favor 
of the defendanr, and jud-ment was rendered accordirigly, from 
which judgment the plaintiff appealed. 

Averil for plaintiff. 
Boyden for defendant. 

N a s ~ ,  J .  TlTe concur with his Honor in the opinion appealed 
from. The plaintiff filed her petition to procure an apportion- 
ment of do~ver in the land set forth in it. She state< that she 
is the ~vidow of J o h n  Thomas, who was the son of the defend- 
ant, and that  he died seized and possessed of the land described 
in the petition. The defcndant filed a special plea, setting 
forth that his son John was not, at the time of his death. seized 
and possessed of the land in cont rorers~ .  but that he ~ m s .  On 
the trial of the issue joined betwen the parties the plaintiff 
offered to prove. after notice to the defendant to produce it. that  
the defendant had made and executed to his con John. than her 
husband. a deed of conre;vance in fee simple for the land;  thnt  
it m7as duly dolirered and remained in  his possecsion up to the 
t i ~ u e  of his death,  hen the defendant obtained posceecion of it, 
and it has not been since seen. Tlie case sliom that the 
dced never ~ v a s  registered. This testimony Tras rejected. (125)  
The procceclinq in this cace is a t  law to establish a leqal 
richt. Tlie tcstiniony rejectcd x a s  not compctc~it to t h ~ t  pur- 
pow. T?;e l n ~ ~ b a n d .  Jolln Thonlaq, ncrer T K ~  cei7f.d r ~ l d  pos- 
s e ~ v d  of the land, biit, a t  t l  e time of hi.. dcqth. h ~ d  o1!1~ nu 
inconlplci,-. lecal title. J i o )  t i s  I * .  Fo,-(7, 17 \T. C., 41 q .  I f  a 
virlow bc~ entitled to d o ~ r c r  in land to  nhieh  the titlc of her 
hu;bnnd xxs ,  .t t h r  timc of hi. d - ~ t h ,  in thnt ctnte, chc cannot 
IccoTer it a t  Ion-, brcniice. hcin? inronlplrte at Ian-. ehr, cannot 
give lecal el-iclc~irc of his sei7in. I t  mnx7  he that .he i n i r  have 
relicf in cniiitv, rq l ~ e r  1lushrlr:d ~ o l i l d  hare  had. Tdnr  v. 
Tolnr.  1 6  K. C.. 456. The cqiiitr. in that cacc. ~rculi l  be. not  
in the v ~ t u r e  of tlrc riqht, hilt to hare  the hcncGt of the l e d  
title. ~ ~ h i c h  has been lost by spoliation. The r ~ l i c f  is a recon- 

32-7 97 



I N  THE SUPREME COURT. [ 32 

veyance with covenants aga ins t  intermediate incumbrances, or 
acts of the party making it. Tate T. Tate, 21 N. C., 23. 

PER CURIARI. Judgment affirmed. 

Cited:  Tyson u. H a w i n g t o n ,  41 N .  C., 332. 

1. A justice of the IJcacr. before \I honl :I w;rrrrnlt is tried, is not pclr- 
~nitted to sign the iinlne of n surety to the stay of esccution, cren 
though the persou nhose name i.; sicnt,d ;~fterwarrls assents to it 
and pays the jndgment. 

2. It seems that none but the surety hii~~srlf, or one for him ill his 
presence, can sign his n:une to the stay of n justice's esecntion. 

3. When :I surety signs a stay of a jnstic3e's execution, without any 
requeqt from the principal, ant1 nftt.r\wrds pnys it. this is n mcre 
roluntary paynlcnt and tires him 110 canw of action ncainst the 
principal. 

~ F E A L  from the Superior Court of Law of R U K C ~ M B E ,  at  
Spring Term, 1849, B a i l e y ,  J., presiding. 

The plaintiff brought an action of debt on a bond, and the 
only question on the trial was a set-off, claimed bv the defcnd- 
ant. 14s to that the facts were these: One Patillo warranted 
one Dnvid Willianls and the plaintiff on a bond, and recovered 
judgment for $47.32. and the justice then madc this entry on 
the warrant: "The defendant prays the stay of execution and 
gives for security W. R. Williams." The entry purports to be 
signed hy W. R. Williams, the present defendant, but in fact i t  
was not. The justice was examined on the trial and stated that 
the defendant was not present a t  the time, and that he signed 
the defendant's name in his absencc, but that, afterwards, thouqh 
how long afterwards hr could not Ternember, he informed the 
defendant that he had done so, and the defendant then told him 
his name might stand; and he subsequently paid the dpbt to 
Patillo. The court mas of opinion that the defendant xTas not 
entitled to the set-off; and the defendant submitted to a verdict 
and j u d p e n t ,  and appealed. 

(127) J .  TY. W o o d f i n  for plaintiff. 
Baxter for defendant. 

R ~ F F I X .  C. J. There is no objection to the set-off on the 
ground of a want of mutuality, although the demand of the 
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defendant is  for  money paid for the plaintiff and another; for, 
as the contract is i n  our laxi- joint and several, the defendant 
could sue the plaintiff separately, and thrrefore he may hare  
the set-off i n  this action by the plaintiff alone, instead of being 
put to his  cross-action. P e t  we think the judgment must be 
affirmed, upon the ground that the defendant n-as not bound for 
the debt, and therefore that the p a p e n t  is to be con-idcred 
voluntary. I n  order to bind a surety for the stay of es~cut ion ,  
the act requires tha t  his ackno~~-led,gment should be cnterecl on 
the warrant  and be signed by the party, and i t  has I~een hid 
that  the magistrate, eren upon the prerious request of the surety, 
cannot sign his name in his absence. T I ' ~ a v e r  7%. Put id. Q S. 
C., 319. I t  may well be questioned whether a signature by any 
one but the surety personally, or a t  least by one in  his presence, 
can bind him, although in that case the decision n-as placed on 
the narron-er footing thet the justice cannot thus blend his 
judicial functions IT-ith those of attorney for the party. Fo r  
the provision that  the ackno~~ledgment should be entered in 
xi-riting and signed by the party, is o b ~ i o u s l ~  in the nature of 
a ~ t a t u t e   p pain st frauds and pcrjurics, and nTas intended to 
prcrent a prcjudicc by falwhood, either to the creditor or the 
supposed surety. The law makes the aclino~~ledgment collclu- 
sire, in the nature of a judqment, on x;hich esecution may be 
issued v i thout  further notice; and as there are no n t t o r n e ~ x  as 
responsible officers of the Ian-, to xrhom thc party can gire a 
warrant to appe:ir for  liini before the justice, it  r o u l d  seem that  
the just construction of the act is accordinc to its letter, tha t  
the stay must be signed by tlie party liimself. TIThrther 
he be the person he represents hinlself to he, it  must b~ j l 2 S )  
supposed the maqistrcte ~ i ~ i l l  generally knon., or can 
easily ascertciin, as well ns his cufficiency in point of property. 
But i t  can hardly h n ~ e  been the intention of the Lcgislnture to 
impose on the m a ~ i s t r a t e  the duty of p a s i n g  on the fact or the 
snf'iicieiicy of the rn~thol,ity giren b r  an c~lxent pcrson to mother 
to entcr him as s~i re ty  for an  appeal or stay of execution, and 
the decision tliercon of the niagistratc should be final, and hind 
the surety conclnsircl~.  o s  upon a j u d ~ n l ~ n t  for the dcht. Such 
a constrnction would expose. the suppoqcd pal?ies to 1n11cl1 impo- 
sition; or, if the surctr  could bc relieled upon q l ~ o ~ ~ i n ~  the 
fraud on him, it ~ i ~ o u l d  equally mdanqer the creditor'. riqhts, 
1i41osc debt mar  h a w  been lost by tlie delay. Rnt. h o ~ e ~  er that 
m a r  be. the case citt,d eqtablishcs that  the simiinq of the quretfs 
nanw. in his abqence, hv thc justice, is roid:  and, con-equentlr, 
the defendant n-aq imdcr no oblication to pay the debt. His  
sub-cquent assent ainountcd to nothing; for  it does not appear 
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that he saw the judgment or knew the .amount of it, or the 
parties to it, or even that i t  mas within the period in which 
the magistrate had power to receive a surety for the stay. Nor 
does i t  appear that the defendant's assent was given in the 
presence or with the knowledge of the plaintiff, and therefore 
no request by the principals to the defendant to pay the debt 
can be inferred ; which circumstance distinguishes this case from 
that cited by the defendant, Alcxander v. Vanc, 1 I f .  and W., 
511, in which the presence of the defendant, when the plaintiff 
verbally pomised to pay the debt,  as held to be an authority 

mree- and request to the surety to pay the debt, and implied an a, 
ment to repay it. But there is in this case nothing to show 
that the plaintiff had any knowledge that the defendant under- 
took in any way to pay the money, or that he had paid it. 

PEE CURIABI. Judgment afirmed. 

Cited: Nurray v. Eclmonston, 51 N. C., 517. 

When a n  administrator or csccutor. after thc delay of nine months 
allon-etl by act of Assemblg, llcr. St., c.11. 46, sec. 2;. pleads to an 
action the \ n n t  of :~ssets, lie has :I rirlit to girr in eriilrnce a 
jnilqn~ent confessed, pricr to the time wlie~i the plea is pleaded, 
n i thou t  regard lo thr priority of tlicl time in bringill:: tile suits. 

APPEAL from the Superior Court of Law of RUTEERFOED. a t  
Fall Term, 1848, Manly, J., presiding. 

The question on the trial in this case was upon the defend- 
ant's plea of plene administmvit. The facts mere aqreed to be 
these : The defendants administered 11 December, 1843, and on 
the same day the plaintiff s e r ~ e d  a warrant on them in debt on 
a bond for $83.51, and the justice, at  the instance of the de- 
fendants, postponed thc trinl to 11 Septcmbw, 1844. Upon the 
trial hcfore the magistrate the defendants insisted on their m m t  
of assets, and, thereupon, the suge-.;tion was endorsed on the 
warrant, and, after a judgmcnt for the debt, interests and co~ts,  
the justice returned the warrant to the next County Court, held 
on the fifth Monday after the fonrth hfondnv of September, 
1844, and the defendants plended in court fully administered, 
and judgments confessed on specialties. and no assets ultra. 
The defendants in fact received assets to the value of $3,852.41; 
but, including the expenses of the administration, disbursed the 

100 



N. C.l AUGUST T E R X ,  1849. 

sum of $1,120.29 in diqcharge of judqrnents on bonds rendered 
by confessioli prior to September. 1844, in suits brought 
after 11 Ilecember, 1343. Therefore, the court instrucl~ed (130) 
the jury to find for the defenclnnts on the plea of p l c i ~ e  
adrnin7stf acit; and from the judgment the plaintiff appealed. 

Gaithey and Gzrion for pl3in;iff. 
Ryniinz and U m t e ~  for dcfeudants. 

R~FFIS ,  C. J. I t  m s  arzurd for the plaintiff that the ndmin- 
i s t r a t o d  confession of judqrncnts, in snits brouqhi nftw t h ~ t  of 
the plaintiff, is in effect the wine thing as makinq voluntary 
payments to one creditor after suit brought hv another. and 
therefore that  it ouqht not to be allowed. Ru t  i t  is perfectly 
settled that  the executor has the ricllt to make that prefcrence 
before he pleeds. rlnonymozcs,  2 N. C., 295;  C r ~ i c r  2. .  Cov711, 
1 N. C., 91. The reason why the esccator sho~lld he enabled 
to do so is  ve l l  explained hy L o ~ d  R l l e ~ ~ b o r o u g l z  in l ' o l l p ~ t f  v. 
W e l l s ,  1 Maul. and Selv., 395, and both the rule and reason 
mere approved by this Court in Rail v. Gzillell, 26 S. C., 345. 
I t  might, perhaps, have been doubted v-hether the colirt ought 
to give leave to an  executor to delay plendinq, in order to qire 
him time to appropriate the assets, so that  he could plead 
safely; or  whetller the leave thus qiven should have the effect 
of working prejudice to a creditor first suine. But  the practice 
on that  point seems to be settled in Enzland, and, a t  all events, 
i n  this State it is esprcs.17 provided by the act of 182s that  
a n  executor mav have nine months to plead. and that, then, 1 1 ~  
may have any plea. relative to the assets, ~ ~ h i c l i  could he plegded 
had the suit been instituted a t  ihnt time. Rer.  St., ch. 46, see. 
25. Therefore, it is clear tha t  the plea in this case does not, 
under the statute, relntc to the comrnencm~ent of the suit, or any 
other point of time prior to that  a t  n-hich the mecutor i~ hound 
to plead, after the expiration of the nine months. I n  this case 
the defendants had at the time of plea paid nio1.e on the debts 
of the intestate and the nccesarv expenSoS tlwn the 
whole amount of assets: and therefore the directions to (131) 
the jury were right. 

PER CURIBX. Judgment accordingly. 

Cited:  T c w - y  v. '17est, 33 ?u'. C., 66. 
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THE STATE r. JIATTHEW WILSOS. 

APPEAL from the S ~ l p r i o r  Court of Lam of CATAWBI, at  
Fall Term, 1847, P ~ m s o n ,  J., presiding. 

This is a proceeding in bastardy, in which the defendant was 
charged as the father of a child of Mary Huffman. At  his 
instance an issue n-as made np whether the defendant was the 
father of the said bastard child or not. 

On the trial the examination of the mother mas given in 
evidence on the part of the State, and therein she charged the 
defendant to be the father. 

On the other side, evidence mas then + - e n  that the said 
Mary and one Lawson Huffman intermarried in 1540 and l i ~ c d  
together i n  Catawba County for some months, and that then the 
husband left his wife and went to one of the western States ; 

that about 1 October, 1843, he returned to Catawba and 
(132) resided there in the vicinity of his wife, and frequently 

slept in thc same house with her, until Xarch, 1844; 
but not in the same bed. except that on one occasion (the par- 
ticular period not mentiond) he rose in the night from the bed 
in which he was lying and went to that in which his wife was; 
that in March, 1844, the said Lawson again left the State, and 
had not been since heard of ;  and the said Mary remained in 
Catawba and had the child there on 19 July, 1844. 

The counsel for the defendant moved the court to instruct 
the jury that upon this evidence, if believed, the child m-as 
deemed in law the husband's ; and, therefore, that the defendant 
could not be found to be the father. 

But the court refused the instruction, and then informed the 
jury that, although there mas such a legal presumption as that 
mentioned, when the husband and wife had opportunitv of in- 
tercourse, yet i t  could not determine the issue-which was, 
whether the defendant was or was not in fact the father-be- 
cause, as to that, the law raised also a contrary presumption 
from the examination of the mother; and that, therefore, the 
question was to be determined on those opposing presumptions 
and any other evidence upon the matter of fact;  and that they 
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ought to find against the defendant if upon the whole evidcnce 
they believed that  he was the father of the child. 

The issue was found against the defer~dant, and he appealed. 

Attorney-General  for the State. 
N o  counsel for defendant. 

RUFFIK, C. J. I t  is p r o b a b l ~  true that, upon the eridence of 
access in this case, the l a x  ~ r o u l d  presume conclusirelp that the 
issue is legitimate. And it is  certain the oath of the IT-ife, by 
itself, was not sufficient, at common lax-, to bastardize 
her issue, so as to exonerate her husband from its main- (133)  
tenance and charge mother  person n i t h  i t ;  and v e  sup- 
pose that  the act of 1814 has not made any change in tha t  
respect. But  i t  seems to the Court that those questions could 
not be raised in the manner and in the stage of the case in ~ r h i c h  
they were here brought forvard .  I f  they could, TTe are not 
prepared to say the cpeqtion of paternity v a s  not left to the 
jury properly, under the statute. upon the contrariant legal pre- 
sumptions, aided on the one sidc or the other by other circum- 
stances. 

But we need not consider that point, as the Court hold that, 
on the tr ial  of this issue, no par t  of the defendant's evidence 
ought to have been heard, for  the rcason that i t  TTas irrelevant, 
and, indeed, contradictory to the admission or implication in 
the issue that the child was a bastard. That, x:e think. d l  be 
apparent upon considering the difference betv-een the several 
questions thus presented, the state of the law before the act of 
1814. and the alterations introdnccd bv it. 

When i t  was held, notnrithstanding the statute spoke only of 
single Tvomen, that  the true question under then1 was whether 
the child sought to be affiliated v a s  a bastard, and therefore that 
a man might be charged as the father of a married woman's 
child, the necessary consequence m s  tha t  he could be so charged 
only r h e n  such circumstances ~ve re  found. upon competent evi- 
dence, as to constitute the child s bastard in lam; since every 
married woman's child is  prima fac ie  the issue of the huqband. 
Renee, the mother appearing in the proceedings to be married, 
i t  was requisite the conriction s h o d d  state the impotency or 
nonaccess of the husband, and that i t  was proved o t h e r ~ i s e  than 
by the wife; as she was only competent, and that ,  from neccs- 
sity, to prove the criminal conversation of which the child rras 
the fruit .  .Of course, it vould be open to the accused, before 
the justices, to offer evidence of access or opportunity of 
access of the husband, and thereby seek to establish the (134) 
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legitimacy of the child; arid i t  would be for the justices, upon 
the whole evidence and according to its legal xveigEit, to de- 
termine whether the child was legitimate or a bastard. I f  
the former was found, as e s t a b l i d d  by the proofs, the party 
accused mas to be a t  once discharged; and if the latier, the 
party was conclusixelp fixed as the father. In  the first case, 
the party was necessarily discharged, although the justices might 
beliere, upon the oath of the mother, that  he mas in fact the 
father, for  the reason that, nevertheless, the child could uot 
legally bc adjudged a bastard. I t  is  thus manifest that the first 
inquiry in such cases is whether the child be a bastard or not. 
That  is prcl i~ninarp to and altogether distinct from the in- 
quiry, who, supposing the child to be a bastard, is tlic fa ther?  
NOT?-, it v n s  at all tiinrs the course for the Superior Courts i n  
England to re-examine, upon certiorari, orders of bas t ady  in  
such czws, ai:d to quash them, when inipotency or nonaccess of 
the husband did not appear in them to have been established 
upon evidence which was not apparently incompetent. I t  was 
a settled jurisdiction at common law. Ees c. Rcading ,  Rep. 
Tcmp. I-lard~v., 19 ;  Rex v. l?ool;c, 1 Wils., 340; RL'T I . .  L u f e ,  
8 East, 103. Of course, it  existed here, also, as was distinctly 
stated in S. c. Barrow, 7 N. C., 121. There, a mother of m i x ~ d  
blocd charged a white nian, and the court said that, independ- 
ently of the act of 1914, the County Court could not right- 
fully charge a person, if i t  appeared that  the magistrates pro- 
ceeded against law in their judgmcnt; for that, in summary 
proceedings, justices of the peace must observe the course of the 
cominon lam in raising a charge aqainst the party, giving him 
notice of trial and opportunity of defense, and, unless a statute 
direct otherwise, rcceiving only such evidence aqainst him as the 

common lam ayprovcs. It is true, there is  an  intimation 
(135) that, by virtue of the act of 1814, the objection to the 

niother's competency might be taken by plea that  she xvxs 
of mixed blood. Ru t  i t  is  obvious that  was an  inadvertency; 
for. in the first place, that  act gives no such issue, but only tha t  
the party charged is  not the f2thcr;  and, in the nest  place, it 
is the province of the court to decide every question of compe- 
tency of evidence, and it cannot in any case be rtferrcd to the 
jury. either as to the matter of law or the matter of fact  on 
which the qurqtion of lam is raised. The i ssw q i v n  by the 
statute had not been tendered in that  case. The  portv had 
asked leave to plead that the woman was of mixed blood x~-ithin 
the fourth degree. I n  substance, then, it was a motion to quash 
on that ground, which was overruled, and carried u p  by appeal ; 
and the act of 1814 had nothing to do with the matter. Indeed, 
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the  court said expressly t h a t  the  p a r t y  was entitled to the r e -  
dres.;, i~idependenilp of the  sc t .  Such  haxing b c ~ w  tlip Inv. a 
person who T, fi iibont to be c l i ~ r g e d  i ~ i i p l o ~ ~ e r l r  n i  Ei ti:? 11inil1- 
tcnaace of a c h i d  of a m a r r i ~ d  T, o n ~ n n ,  n ill1 nli;c.h anot ' icr n JS  

allendy chargeable in  law, :IS tlic i ' ~ : h e r  by legal prczlmptioll.  
had  a direct a n d  adequate remedy by c e , i z o i o i i  at  c.oLllmon la:.. . 
or  by a motion to qun.11 i n  tiin County Ccnr t  : I I IC~  :ln appenl :o 
the  Super;or Court, untlcr our  stntnte. T i m e  n n = .  i ' l - l 4 . ~ r e ,  
n o  occnsiori f o r  a s l w i a 1  z':,tnie to afford a remedv in -rich LI 

case, nor  is there a n y  g:.ound iol. c n r i ~ i n ;  the nc' of 1\14. by 
construc~icn,  beyond i ts  nori!? :uid : ~ ~ ) p a l e n i  p m p 1 t  fo r  tha t  
p ~ r p o s e .  

I f  there mere n o  o t h r r  fit remedy. then, perhaps this  case 
might  be deemed within t h e  n~iqc l~ ie f ,  a n d  brouylit ni thi l l  the  
operation of the  act. B u t  ns t h ~ t  TWS not  a t  a l l  true, the act. 
although remedial, is  to bc col~firircl t:, the cn*e a n d  thc re~nei lv 
nlentioried i n  it ,  and  :lot I)r esiended beyond its I n n ~ u n g e  mid 
obrious scope, so as  to embrace a case i n  ~ r h i c h  there was be- 
fore fit and  ample  redress. 

T h e  qucstion thcn rwurs ,  ~ h ? t  a r c  t h e  ~ v o r d s  a n d  pur-  ( 1 2 6 )  
poses of the s ta tu te?  T h c  enactment is  tha t  v h e n  a lnnn 
is  accuqed by  a v o m a n  "of bein? the fa ther  of her  ba j ta rd  child, 
h c  shall be entitled to h a r e  an iisue made  up to t r y  ~ ~ h e t b c r  he 
be the fa ther  of such child." F u r t h e r m o r ~ ,  i t  nl-ke., the exam- 
ination of the woman p,.imn fnc ie  e ~ i d c n c c ,  on the t r i d ,  against  
the nccilsed. Since it ~v::s manifest,  as  d r c a d v  x m ~ r l r c c l ,  tha t  
under the  act  of 1741 i t  n a s  c-elitirl. bcfore en'al-in? on t h e  
inquiry TT ho n as to Lc cllarqed nq t h r  fa ther  of tilo c!ii!d. tha t  it  
should he d e t e r m i n d  t1x.t s u c h  child n 7s a bastard. 90 i t  con- 
tinues to  be, not~ri thstnndine;  the  ::ct of 1SI-r ;  f o r  i t  is  obrious 
that  i t  is  aswnled in the la t tcr  act to h a r e  h w n  d u l r  deterwined 
tha t  the child is  n bastard, b d o r c  the accused tendcrs the iwiw 
th? t  lie is not the  f,ltlier. Indeed, the baqtardr  is iitipliedly 
a d n i i t t ~ d  in the  i=ue i t v l f .  It is not n h c i h e r  tlw child be a 
bastard or  not.  N o  such i s v c  is riven. B u t  tllc act is tha t  
one charged ~ i t h  being thp fa ther  of n l ~ a c t n d  cllild ]?nu arc:. 
tha t  1in is v o t  the  fn i ! l~~*  of 5 7 ( ( . 1 ~  child. Thnt  pn's i n  iqsne t h e  
yery fact  of Iwzctting the  r h i 1 1 7 ,  and  nothing morc. T h c  m a n  
lnnv clear himself by shon~inq  t1on::ccrqs o r  inipotcnco, or a n v  
other n a t u w l  fo r t  illconristcnt ~ r i r l i  his pat ern it^. and .  Tvcrp i t  
not f o r  the  peculiar force qiven h v  the  s t a t ~ ~ t c ,  accordinq to i ts  
ncccsvr.7 corlqtructicn. to  the esaminntion of thc n-omall, as  e r i -  
dcrice to the  jury. the p a r t y  might  a l w ,  if practioablc, c i r e  er i -  
dence t h a t  another  person Tvas the  father ,  and  thus  n e ~ a f i r n l y  
disprove his  0 ~ ~ 1 1  paternity. B u t  even i n  t h a t  cnse evidence, 
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either direct or presumptive, of the paternity of the husband 
must, of necessity, be excluded, since it wonld be contrary to 
the implication, in the issue, of the bastardy of the child. This 
construction is fortified by the provision which makes the exam- 
ination of the mother p ? m a  far ie  cvidence against the accused, 
that is, to support the issue throughout, on behalf of the State. 

For, if the legitimacy or illegitimacy of the child be in- 
(137) volved in the issue, then the e r idenc~  of the wife would 

not only be made eridence of the nonaccess of the hus- 
band, but by itself it mould bc rnadr sufficient evidence thereof, 
unless disprored by the accused. The rule of evidence upon so 
essential a point ought not thus to be changed by a side wind. 
I t  is clear that i t  was not in the contemplation of the Legisla- 
ture, and, indeed, is in  opposition to the policy of the act, as set 
forth in the preamble. The mischief recited is ,that the oath of 
the woman was conclusive eridence againqt the alleged father; 
which, instead of suppressing vice, had a contrary effect, by 
encouraging abandoned women in their courses with low and 
poor men, a s  they m-ere able, by perjury, to lay their offsprinp. 
to men of character and property; and the remedy enacted is 
that her examination should be prima facie cridence only. 
Thus i t  is seen that the purposes of the act mere to restrain the 
operation of the mother's oath, and impair its effect under the 
act of 1'743, and by no means to enlarge i t  by rendering i t  com- 
petent to a point to which a t  common lam and b~ that act it 
xT7as not. I n  other x-ords, the act mas made for the relief of a 
man falsely accused, arid intended to enable him the better to 
defend himself by disproving the woman's oath that he begat a 
child by her, otherwise proved to be a bastard-and not to give 
such an effect to her oath as to make it in itself evidence, much 
less prima facie evidence, of the bastardy of the child. Then, 
whether regard be had to the state of the law previously, or to 
the language or policy of the act of 1816, the conclusion is that 
the illegitimacy of the child is assumed and admitted in the 
issue tendered by the defendant, and, therefore, that i t  was not 
competent for him to give evidence, on the trial of the issue, of 
the husband's access or of any other fact tending to establish 

the legitimacy of the child. I n  the issue he put himself 
(138) on the fac t  that he is not ,  while the State affirms that 

he is, the father of the child. 
I t  will be readily perceived that this determination acknowl- 

edges the right of the man charged to insist that the child is 
legitimate, and so, that he cannot he saddled with the main- 
tenance; and that i t  only excludes him from so insisting upon 
the trial of the issue. For  the reasons given, i t  seems clearly 
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better for him tha t  he should present that  point by ittqelf, and 
before he raises the other qucsrion, namely, n-hether he be the 
father, supposing the child to be a bastard; and likev7ise it pro- 
motes the public justice and that  due to the mother, to separate 
those inquiries, and thereby prwent  surpriqe on either side in  
disposing of them. The judgment lnust therefore be a!iirmed; 
and this decision must be certified to the Superior Court. v i t h  
directiol~s to that  court to bind the defendant to appear a t  the 
County Court, and to issue a r ~ i t  of procrilendo to the County 
C o ~ ~ r t  to take the bond fro111 the defendant for the nlaintenance 
of the child, etc., as prescribed in the statute. 

PEP, CURIAX. Ordered accordingly. 

Ci ted:  S .  2%. F l o y d ,  33 K. C., 383; ,'.'. c. i'lriman, ib., 504; 
J o h n s o n  v. C h a p m a n ,  43 K. C., 218; 8. 71. .llliaon, 6 1  S. C., 
346; S. v. Britt, 78 N. C., 440; 8. v. J I c D o u e l l ,  101 N. C., 734. 

Where u testator, b e i w  sick in bed, called for his \\-ill ui:d directed his 
soil to bum it. nud illsteat1 of cloilig so lie retaillet1 the wil l  nlid 
burut nilother l)ol)er for the puq:ost, of decei~-in;. his fxtller, arid 
tlie S;ltlirr n-;:s tl111:; clewiwrl illto tllc. belief t h t  his \\-ill \\.as 
burnt: I l ( z [ t l ,  that  this ditl nor ;riiioulit to a rc~-o:.ntioii, the n-ill 
not haring been actually hurlit. 

H PEAL from the Superior C'ourt of Law of BTRKE, a t  Spring 
Term. 1849. Ijailecl, ,I., 1,residinr. 
-1 pper - In i t i nh  x i s  proPo~.uyded as tlie last ~v i l l  of George 

Hise, deceased, by George TY. Hisc. and the probate x a s  opposed 
by Joshua Finc!ler and his d e ,  Klizabctll, who is a daughter 
of the party deceased: and an  issue of dmisacit  el non m s  
made up under tllc direction of the court. The script purports 
to bear date 22 June,  1843, and to devise and bequeath land and 
chattels to the  idow ow of rhe deceascd. to his son, the said George 
3 7 .  Eise,  who is  also noniinated the executor, and to contain 
devises and bequests to four other children of the deceased, with 
a limitation over of the shares given to a daughter, Selina, upon 
her death without leaving iqsue, to the heirs of George W. Hise;  
and it is stated that  Selina died in  the lifetime of her father, 
under age and ~ ~ i t h o u t  leal-ing issue. 
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011 tile trial the due esccution of the instrument, as a n-ill to 
pass borh real and personal estatc, Tvas proved and not disputed; 
and flle only yuej!iou n a s  ~ i h + h e r  it had been re\olccd or not. 
r? ~c es:aSli-11 a rc~ocat ion  a miiness mas called for the careators, 
nlio siahed that George W. Hise, the propounder, \>as speaking 

, o  l i i x  concerning the paper-wriiing in  issue, whether 
(1-10) heiore or a i ~ e r  the testator's death does not appear, and 

said to him, "Xy  father" ( the i ~ a r i y  now deceased) "mas 
lying sick in bad and requested us to bring him the will; the will 
was brought to him and he requested us to throw i t  into the fire 
and burn it ; but I held the mill and another piece of paper i n  
my  hand a t  the same time, and, for the purpose of deceiving my 
farhcr. I threw the other paper into the fire in his presence, 
instead of the d l ,  and put the mill in my pocket." Thereupon 
the court instructed the jury that  the burthen of proof mas cn  
the careators to establish a rerocation, and, to  that  end, i t  was 
necessary that thc jury should nct only be satisfied that  the wit- 
ness told the jury the t ru th  in girin: the declarations of George 
W. Risc, but also that  those declarations were true. But  if 
therefronl thcy should believe that  George I-Iise, being desirous 
of revoking his nill,  requested his son, Gcorge W. IIise, to bring 
the IT-ill and throw it into the fire, and the son threw another 
paper into the fire, which was burned, and which the faiher 
b~ l i e red  to be hi3 will, and the paper now offcrcd as the will was 
secretly retained by the son Georqe W., for the purpose of de- 
ceiving his father, and the father mas thereby deceiucd, then i t  
way in effect the same as  if the paper purporting to be a will 
had been burned, and i t  was, in law. revoked. The jury found 
the re:.ocntion. the court pronounced against the paper, and the 
pr  ponndcr appealed. 

Acer?/ and Gaiflzer for  plaintiff. 
N.  IY. Woodfin ,  Craige and J .  W. Woodf in  for defendants. 

RUIFIK, C. J. Upon the sup~osi t ion  that  the evidence of 
George W. Hise's declarations Jvere admissible to affect the 
interests of the ojhcr derisees, the Court is  of opinion !hat there 

mas yet error in the effect given to them, as cstablishinq, 
(141) if true, a leyal revocation. The act of 1819, Ker.  St., ch. 

122, secs. 12 and 13, contpins substantiallv the same pro- 
visions on this subject with those of Stat. 29 Charlcs TI . .  and  
thoref-re i~ to reccire the like cons'ruction. N o  dcrise of lands 
ncr  u 4 l  of personalty is  rerocable, othemiqe than hy some other 
v i l l  or writin: dcclarinc the same. or  hv burning, canceliny, 
tearing or obliterating the same by the devisor or  testator, or  i n  

10s 
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his presence and by liis direction , r concx~f ,  n11d all d c ~ i w  of 
land and hcq~ic.s:s ~f personql :s'nLc '(~liq11 re171airl and coiitinue 
in forcc u ,? f i r  the s m ~ e  be b v ~ n t .  c~iiccled, torn or ohlitcrated by 
the deviscr or tcqtator, or  in his presence and b? hi- cons en^ and 
direction, or  unlesb the sanjc bc altcrcd." etc. It is obvi us that 
the main pnrposc of the act is +o rltei. the rule of law by wliich 
the revocation cf a writtcn nil l ,  duly attcstkd, could forliiellv be 
established by par01 proof merel;i-; and that is  done by requiring 
the intenticn to revoke to appear, not merely from the monrhs 
of TI-itnesses, but also by some OT-ert act, apparent in another 
vr i t ing ,  or  on the paper itself, alleged to hare  been rmoked. 
I t  is to be done by another v-ill or nri t inq,  or  by the destruction 
of the paper by burninz, canceling, tearing or obliterating. 
NOTIT, it is impossible to say here that the paper ~ v a s  burnt ,  can- 
celed, torn or obliterated. I t  is  true, a great fraud was practiced 
on the dead nian by his son's pretending to burn the d l ,  while 
he in fact p re se r~ed  i t ;  that  is, if i t  can be assumed, upon the 
evidence. thnt such nTere the facts. Rut the ~ e r y  cinestion is 
whether upon thi.; p r o 1  evidence, hy itself, an  intention to re- 
vclie can be found, or, if the intention be granted, vhether the 
law mill a l l o ~ ~  such inrention to burn and revoke to he, i n  fact 
and lam, a burning and rcrocation. The statement of the ques- 
tion seems to furnish an  answer TO it in the negatire. The stat- 
ute pcsitively require.: things to be done, and not merely said or 
intendrd to be done. The Court cannot dispense vi:h t1lo.e acts 
upon the ground that, i n  requiring them. the statute yut  
i t  in the p o m r  of a bad man to d e c ~ i r e  and defraud n (143) 
testator. That  v a s  for the consideration of the I;ezi~l?- 
ture, ~ r h i c h  body 113~. neT crthelew, uced lail,rrunce n the wbject 
nliich is clear arld esplicit, and n hicli. therefore. the judiciary 
n i a t  obsexre, thor:h. ill n few 7-erg cs t rnodinary  case+, it ad- 
mi:s the 130ssibili:v c.f f raud riicl iii~poiition. Fo r  it is  clear 
the 1 , e . r i c l i~ tu~~  deelncd i: i h ~  lxt ter  polic,v lo qnl~i~li t  to that 
inconr e~:ienco, in n solitaly in. I wee.  11oxv alld then-sincn lln- 
ma11 .an,acity iii rir t coill:xt.rit to ~ u a r d  :~crfnctly a ~ ? i n s +  fr:.ud 
of cx erx- ~ r i n d - - + h : ~ ~ i  l o  li" iii tile niore e ~ i m ~ i v c  ~ n d    IT TIC?^^ 
117ischic.f a r i - i ~ ~ ~  froill perjvrics cci;lniitte,l ill 1~rov;n.r I x . l x d  
directions to bur11 or caucel a ni l l .  and a cupposed h-!itf n f  llie 
testgtor < ' la2 ii l ~ d  l y w l  donc. ST-e conwi: 2 thc n-c~4: tq' -he 
act nrr cliaii:e; r i c ~ l l p  rlmoqcd io the hcarin,: of rnx- e4dcnrc  of 
+he ;iilld, nncl that to effcrt a r ~ r o c n ~ i o n  of a n-ill tl1c1.e '1~11\: he 
dcerl., nithill so71,c on- of 111- d.hi te ~rord.; 11-ed. T l ~ e  ( ~ ~ l : i ~ l  

o17po'cd i o  the v ill 11 : i~c  ndduccd 1)vt one c n v  112: ill,. C I I I \  C ~ I I  ,!- 
omv to tlic prnqmt. anrl that i, \ e r r  ~1i:llt. Tt is tha t  of Ti; ' ]  V .  

T l i c m a s ,  11'. Bl., 104:l. n.h~.rr t11c 1, ill naq .li,rrhtlr +ollr bl tile 
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testator and thrown by him into the fire and slightly burned, and 
i t  mas held that i t  was revoked, notwithstanding another person 
took i t  out of the fire and preserved it, without the knowledge of 
the testator. But the reason ghen  for i t  was that case fell with- 
in two of the specific acts described in the statute, namely, tearing 
and burning; for, though the burning was rery slight, yet, hav- 
ing come frorn the akt of testator in throwing the paper on the 
fire with intent to burn it, 'that was sufficient within the statute. 

I n  Rred  71. IIurris, 6 Adolph. and El., 209, Lord Denman,  in 
speaking of that case, expresses a doubt whether the proof there 
would now be deemed sufficient. Rut it is not necessary to ques- 

tion it at present, as our case is essentially different in 
(143) the very facts on which Uibb v. T h o m a s  was put, since 

here neither tearing nor burning happened in the slight- 
est degree. And, on the contrary, Ileed zl. Harris  is directly in 
point to the question before us. There an old and infirm man 
threw his will, inclosed in an envelope, into the fire, and a dev- 
isee in  the will snatched it off, a corner of the envelope only 
being burnt, but promised the testator to burn it, and pretended 
to hare burnt it. Yet thc court was unanimous that, the mill 
r e ~ n a i n ~ d  in full force, and that rery devisee recovered under 
i t  in  ejectment. I t  mas so held by force of the words requiring 
the palpable acts of burning and so forth, in exclusion cf inten- 
tions dnd unexecuted attempts, shown nwrely by parol, which 
it was the policy of the lam not to hear by itself. The judg- 
n~cnt  ill that case proceeds, we think, npon a sound interpreta- 
tion of :he statute, and it is decisive of the question here. In- 
deed, XI-. Justice Tl'zlliarns in his argun~ent puts, b r  way of 
illustration, the rery case statcd in this hill of esceptionr. His  
words are these: "It is argued that if a testator throws his mill 
on the fire with the intention of dcstroyinq it, and some one, 
without his lmo~vlcdge, takes it an7ay, that i q  a fraud vhich 
ought noi to &Feat hii  act. But so it might be said that if a 
testator sent a person to throw it or1 the fire and he did not, the 
revocation TXIS still g.ood. TW~erc xould si~ch constructions end? 
The effect mould bc to defeat the obicrt of the qtatutes. which 
was to pwrent the proof of cancellation from depending on 
p a r d  eridence." The casr is the stronger because, in a subse- 
quent case, thc Court held, upon the same facts, that as to copy- 
hold lands, which are not embraced in thc statute of frauds, this 
mill Tvas  re^-oked. Reed 1 , .  I larris ,  3 Adolph. and Ellis, 1. 

PLX C u ~ r ~ a r .  Judgment rererscd, and 7 v n i i . r  d~ noco. 

P i f ~ r 7 :  W h i f e  1 ) .  Carfelc, 48 S. C., "11. 
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1. Under the act of 1S4% 1.11. .)3. o i ~  the tri::l of an ejc~tment ,  bronqht 
by a purchaser : ~ t  ail Fsc,cutiou sale against t l ~ e  tlef~~iiclaut irk the 
esecutioil or oue bo~iiid by its teste, no judguient need bc showil- 
at all events, uuless the ~ ) L ~ ~ ( . I I : I Y C T  be the plniiitib in tl!e Psecu- 
tion. 

2. I n  cmes where i t  is 1lecess:lry to ~ ~ r o d n c e  thc. jnclg~nwt, :IS where 
the opposite party claiins uuder :L prior coui.cq-;riice, u ruriauce 
between the judgu~eiit :1nd t-he cstcutiou will uot nl-oid the pro- 
ceediugs uuder the rsccution. proritletl enough a l ~ y r : ~ r s  to r>nal)le 
the court to see, with reasoimblr certainty, that ill fact the esecu- 
ti011 was issued aud iuteuded to eilforc:t, tllc l)arricular juclsinent. 

3. In this case the note on which the judgule!~t x : ~ s  crbtaiued n-;ls 
payable to the fir111 of "Lestcr. Iiilgore b Rates." the judgment 
was in the name of "I'hilip Lester. Josiah Kilgore and TTilli:~ul 
B:~tes," ;uid tllc ese(:ntiou W:IS i l l  the ilniues of "1'. Lester, Iiil- 
gore k Batrs." and for the sniw ;uilouilt ns the jndpleu t :  Held.  
that the variailce ill the iiaiurls c;luif. withill the i~lischier' illtended 
to be reluedierl 11. :he net of lS4S. ;111tl did uot vitiate the esecn- 
tion. 

4. Although land ;~loiicl is mcutiout,tl ill tl~ci ; ~ c t  c~t' ISAS. it secws 10 be 
the ui~:lroidnl)lr iuterprctarion of it t h ~ t  the sa1t.s of l~ersonalty 
under execution n~ns t ,  in lilict ill:liliwr. Ire ~il~heltl  :IS hciup \\-ithi11 
the mischief. 

APPEAL f r o m  the  Superior  Court  of L a w  of Ruivcoarm, a t  
Spr ing  Term, 1849, Sarley, J., presiding. 

T h i s  action lvas t r ied i n  April,  15-19, a n d  t h e  lessor of the 
plaintiff claimed title, as a purchaser, under  a judgment a n d  
fieri facias against Hodge R a b u r n .  d t ranscript  of the  record 
mas given i n  eJidence, and  i t  appeared therein t h a t  a n  action 
of debt n7as brought by  P h i l i p  Lester, Jobiah Tiilgore and  TTil- 
lianl Bates, on a bond given by  Hodge l i a b u r n  to  a firm 
called "Lester, Kilgorc & Bates." a n d  thz t  judgment (145) 
mas recorered f o r  $206.2S principal  nloney a n d  $43.13 
damages f o r  interest, and  the costs; 2nd t h a t  thereon n fic,.i 
facius was issued f o r  the said debt,  dalnage? a n d  costs, purport-  
ing, ho~vcrer ,  to  hc on a ju?gment by "P. Lcster, TGlsore & 
Bates." Tlie defendant TTilliain Ruburn  claimed under  Hodgc 
Rabnrn ,  a n d  he  objected t h a t  tllc sherifl's sale did not pass the  
title, breause of the variance betxccn thc judgment and  the e x -  
cution i n  the  names of the rreditor.. T l i ~  court being of tha t  
opinion, nonsuited thc plaintifT. and  he nppealcd. 
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RUFPIN, C. J. Until IIamilton v. Adams, 6 N. C., 161, it 
was understood that  the lam here v7as the same as in Er~gland,  
and that  the execution not only jnqtificd the sheriff, but that the 
purchaser under it need shorn nothing more, as against the de- 
fendant himself, o r  one coming in after the lien of the execution 
attached. Lake v. Billers, 1 Ld. Raymond, 7.33; Dobson v. 
ilfurphey, 15 N. C., 591. It was a rule of conrenience and also 
of policy, for  the safety of purchasers, and thereby to induce 
a confidence in  bidding and buying a t  a f a i r  price. But in the 
case first mentioned i t  was held, nearly forty years ago, that  a 
purchaser must show a judgment as well as an  exccution, and 
that  has been followed ever since, though the reasoning in  the 
case is  certainly not satisfactory. I t  is, that  i t  was a sacred 
and, indeed, a constitutional right of every man to have notice 
and the opportunity of defense before he should be concluded, 
and, therefore, that  there must be a judgment; and i t  was 
thence inferred that  the record of the judgment must be pro- 

duced by a purchaser as the only evidence of it, since 
(146) i t  could not be presumed from the ministerill act of the 

clerk in  issuing the execution, and i t  would not be niate- 
rial whether i t  existed or not, if i t  were not required to br shown 
in  some manner. This mill appear the more singular when i t  
is considered tha t  the same reasoninn. so f a r  as the iudmient is u 2 ., G 

necessary to give validity to the executio~i againrt the defcnd- 
ant, embraces the case of the sheriff, as me11 R S  the purchaser; 
for  it is clear that  the officer can no more justify under a void 
process than the purchaser can deducr title through it. Yet it 
has nerer been questioned that the sheriff is justified by the 
writ alone; but, on the contrary, the affirmatiw has been con- 
stantly held here, as i n  Zngland. TIr~aver c. P ~ S J J P ~ ,  I 2  N. C., 
337; Fade7l v. Lea, 20 S. C., 307. But  the truth is that  the 
pl-inciple of hearing a person before passinq on his rights v:as 
aln-ays as sacred as i t  is nonr, and strictly ohscr~ed ot the ram- 
1,:cn 1?w. Thew is no doubt, then, tha t  the l;lw rcqnircs a 
jndqinrnt to support an exccution. Yet, it  does no: follow that  
the judgment m m t  be prored bp thr  lxocl~~ction of tl12 record 
on the ti in1 of a suit for  the prontrty sold under the execution. 
For. a l t h o u ~ h  the acts of a creditor in suing, and of 3 rnitliste- 
~ i a 1  oficcr in issuiny, the er-cpntim, do not, of thernvlrcs, au- 
thorize a presumpticn that  t l~c re  is  a corrtspondinq jndyme~lt, 
there arc, yet, other thiligs in e v r y  case from vhich there is a 
fa i r  acd  almost nececsnry presumption of the cx;stence of a 
j ~ ~ d ~ i n e n t .  They are, the pox-cr and duty of the cou3.t from 
which the process cnianated, to set i t  aside, and the omission of 
the party to have it set aside. Undoubtedly, the court would, 
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a t  the instance of the defendant, set aside the execution, if 
there Ivere no judgment. Even if there be one, pet if the execu- 
tion did not conform to it, and a prejudice appeared to have 
arisen to the debtor from the variance, the court would be bound, 
i n  that case also, to set it  aside: as if there had bem a judgment 
fo r  $10, and a fieri facins be taken out for $1,000, so as 
to cause, for  its satisfaction, the sale of a raluable tract (147) 
of land or several slaves, instead of a cow or some other 
trifling article. The  question, then, really, was only in \That 
manner advantage was to be taken of the ~ v a n t  of a judgment or 
of a variance between it and the execution. The ancient rule 
mTas founded on the idea that  such a question was most proper 
for  the court whose process had been abused, because it would 
there be presented directly, and justice could be done all around 
-to the sheriff, the'parties and the purchaser-by setting aside 
the execution or amending it on such terms as mould save the 
first harmless for obeying the writ, and mould either sccure to 
the last the property bought by him or restore to him his money 
forthwith. Tha t  is a much more convenient method of deter- 
mining the validity of the execution, so f a r  as i t  is dependent 
upon the validity of the judgment, rather than allow i t  to come 
u p  incidentally in  ejectment o r  trover, whereby the debtor often 
contrives to hal-e his debt paid out of the proceeds of the prop- 
ertv sold, and still keeps the property and puts the purchaser to 
another action for  the money, which is  seldom available. by 
reason of the ultimate insolvency of the debtors. Hoxrever 
reasonable those views seem, i t  n7as. neoertheless, r r s o l r d  in 
Hamilton v. Adams that  the purchaser must produce the record 
of the judgment in  support of his title. and subsequent jndqes 
felt bound by the decision as an  authority. I t  v a s  considered 
to follo~v, necessarily, that  the j u d m e n t ,  in order to hare  the 
effect of sustaininq the execution. must be such a one as author- 
ized it,  for, if it  did not, i t  seemed to be much thc snnlc. r ;  if no 
judgment v7ere s h o ~ ~ - n .  The inconr-eniences of tlln-; follon-ing 
out the principle of the cncp 1~entione4 vzre  nlimcmvc, and mi+ 
chievous, defeating many f::ir pur~lia~e1.s a t  sheriff's cnlci unon 
frirolous objections. dovn to the June  Telm, 1548, in the case 
of Coll-is 7 . .  X r L e o d ,  30 N. C.. 221. T h ~ y  llnrc :it 1a.t 
been d ~ e n ~ e d  so grave as to induce the T,~,rrislntnre a t  fhc (1.28) 
session of that year to  1mss the act (chapter 33) ('To 
secure the title of purcliasers of land sold under ~wcut ion ,"  
which declares that   hen land Inad been sold. or  nliglit thore- 
after  be sold, by r ir tuc of any ~ ~ r i t  of ex~cut ion  colx-limiding 
the sale thereof, no variznce between the evecution and the judg- 
ment whereon it was issued, either in the slim or in the manner 
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i n  mhich or in the time when it is due, shall inralidate the title 
of the purchaser. From the terms of the act, the circumstances 
under which i t  mas passed, and the policy it is calculated to 
advance, it seems to have been ob~ ious lp  the intent of it, or  a t  
least its necessary construction, to reinstate the rule of the 
common law of v~hich  we have been speaking. Hence, although 
land alone is mentioned in the act, it  seems to be the unaroid- 
able interpretation of i t  that  the sales of perqonalty under exe- 
cution must, in like manner, he upheld, as  being 11-ithin the 
mischief. The  act cannot be regarded as enacting a thing new, 
out and out, and therefore to be strictly construed. But it is 
rather directed at a particular adjudication, and to be restora- 
t i re  of the common lam, to the full extent reached by that  prin- 
ciple. So, n ~ i t h  respect to the question in this case, the act g i ~ e s  
ral idi ty to executions. upon a presumption of a proper j u d g  
ment or ~vithout regard to certain variances between the judq- 
ment and execution. And from those considerations n.e think 
i t  is apparent that  the particular variances specified are set d o ~ m  
in the act as examples of such as it v a s  meant should not hu r t  
tlie process. For, such as that existing here, in not prrcisely 
following in the execution the nnmcs of the plaintiffs in the 
suit, s t ~ n d s  upon the like reason n ~ i t h  those particularly men- 
tioned in the act, and must be con4dered within tlie purriew 
of a statute sol obriouslp intended to be highly remcdinl. I t  is  
not s i l p p o ~ d  that an  execution b e t ~ ~ ~ e ~ n  entirely different par- 

sons from thc parties to the ju t i zm~a t  could be hcld snf- 
( 1 1 0 )  ficient. Bnt xhen the variancr is a p p 7 r w t l ~  the mis- 

prision of tlle clerk, and enough is qeen in it t o  satisfy 
the court that  it  ~ v a s  meant f o ~  ail execution on a particular 
juclgment and h t n e e n  the parties to i t ,  as if the names v e r e  
rer- neallv the samc. and the execution n-as acted on alid re- 
turned. enrolled and certified as a part  of thp record of tha t  
suit. T f  that w r e  not the truth. i t  nmqt be sul~poscd tile per- 
sons affected b~ it would procure i t  to be set nqide. The sub- 
s i s tenv of the execution. therefor?. under. quch circumstances, 
affords a presumption, nhenever i t  iq impeached collaterally, 
that it  is a lecal and proper one. Therefore, in effect, no judy- 
merit need now be & o ~ m  in a w i t  be t~vem the defer~dant in the 
execution. or 911e bomd by its t c s t ~ .  and tlie officer or  purchaser; 
a t  all evmt,, ~f the latter be not the plaintiff in the execution. 
That  question. h o ~ ~ e \ c r ,  is  necessarilv restricted to a contro- 
versv betnwn those persons. As against one claiming under a 
prior ccnrcyance from the debtor, the judcment is to he q h n ~ n  
for another purpow. As the debtor's alienee is a f trancer to 
the and the prior conveyance to him must stand, 
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unless i t  be successfully impeached as being in fraud of a cred- 
itor, the judgment is indispensable as evidence that  it has been 
judicially established that the plaintiff in the execution was 
a creditor, within the act of 1713, as x7as held in L a k e  c. Bi l l e r s .  
supra ,  and all the cases since. Then i t  is to be considered 
whether a variance in that case, between the judgmcnt and 
execution, will avoid everything done under them. T e  sup- 
pose, certainly, that it will not, provided enough appears, as 
before mentioned, to enable the court to see with reasonable cer- 
tainty that, i n  fact, the execution was issued on and intended ' 
to enforce the particular judgment. That seems to be the set- 
tled rule in  New Yorli, without any statute, and upon the 
reasonable idea that, the process being amendable, ought not 
collaterally to be held roid. J a c k s o n  v. TTJallcer, 4 Wend., 
462; S t r a n  c. 9acllewise,  S Wend., 676. Much more (1.50) 
must i t  be so ruled under the act of 1848, unless, upon 
no fa i r  intendment, the Court could infer that  the rariance 
arose from the misprision of the clerk, but ~vould be obliged 
to suppose it the willful disposition of the officer or of the party 
to oppress the debtor; and it seems to the Court that the present 
case, i n  n hich the judgment was in  the names of three persons, 
upon a security giren them as a firm, and the execution runs in 
the name of the firm, or nearly so, and for the proper amount, 
and the judgment and execution are sent in  one record, as be- 
longing to each other, must be within the act, if any rase can be 
so held or the act is to have any operation. Indeed, the cases 
in which the question most frequently occurs are those in ~ ~ h i c h  
the purchaser attacks a previous conveyance for  f r aud ;  and, 
therefore, i t  must be understood that  the Leqislature had those 
cases mostly in contemplation. As the trial of this cause v a s  
after the act v a s  in  force. the variance did not impair the lessor 
of the plaintiff's title; and therefore the judgment m s  erro- 
neous and runqt be revcrs~d. and a cenire  rlc n o c o  a~vardecl. 

PER CCRIMI. Judgment reversed, and a 7-enii-r de  nova 
awarded. 

C i t e d :  I l ' iZlinn~so~r c. B e d f o r d ,  pos t ,  199; L y e r l y  1, .  Tl ' he~ lcv~ ,  
33 N .  C., 289; Smith 7.. B r y a n ,  34 1. C., 14; G r e r n  v. Cole ,  
35 3. C., 428; J I a m h c ~ l l  v. F i s h e r ,  46 N. C., 117;  T I a d r z  v. 
Cizeek,  48 N .  C., 137; X e X e e  v. Linehrrqer ,  87 K. (3.. 18.3; 
B a r n e s  v. Hyat t ,  ib., 317; W i l s o n  I> .  T n ! ~ l o r ,  93 N. C., 280; 
M a r s h b w n  v. Lasl ie .  122 N. C., 239; Tl ' n in~r~r iqh t  I . .  R o b b i t t ,  
127 N. C., 276. 
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(151) 
THE STATE v. WILLIAM TRIBATT. 

Although it is not proper, in an indictment, to lay an offense as com- 
mitted against "the act of Assembly," instead of saying against 
the "statute," yet the informality is one of those cured by our act 
of Assembly. 

~ P P E A L  from the Superior Court of Law of ASHE, at  Spring 
, Term, 1849, Ellis, J., presiding. 

This was an indictment against the defendant for selling 
spirituous liquors without a license. The offense was laid to be 
against "the act of Assembly," and upon this ground the de- 
fendant moved in arrest of judgment. The motion was sus- 
tained by the court, and the solicitor for the State appealed. 

Attorney-General for the State. 
No counsel for defendant. 

PEARSON, J. The defendant moves to arrest the judgment 
because the indictment concludes 'Lagainst the form of the act 
of Assembly," instead of the "statute." 

I t  is best to adhere to established forms, and it tends to pro- 
mote clearness and precision always to make use of the same 
words to convey the same idea. A diversified mode of expres- 
sion may sometimes add to the beauty of composition, but pre- 
cision is of more importance in judicial proceedings than beauty. 

The word statute has a definite meaning. The word 
(152) act has a general meaning. and, unless other words are 

added, it may mean the doing of any body; but statute, 
ex vi lerrnini, means the doing of a legislative body. Hence, to 
make the word act convey the same idea as the word statute, 
it i 3  necessary to add "of the General Asse~nbl?j," thus using five 
words instead of one. The title of our Legidatwe is the "Gen- 
eral Assembly." The word G e n ~ r a l  is omitted in this indict- 
ment, and obscurity arises from the fact that there is no such 
bodv as "The Assembly," properly speaking. 

3-e arc r f opinion that the statute which provides that judg- 
ment shall not bc arrested by reason of any informality or re- 
finement, where there appears to the court sufficient in the face 
of the indictment to induce them to proceed to judgment, ap- 
plies to this case, and that the judgment should not have been 
arrested. Our attention has been called to the fact that the 
same informality existed in the indictincnt in S. v. Gallimore, 
29 h'. C., 147. There mas judgment in that case, and the pris- 
oner was executed. The informality was not noticed. 
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This opinion n ~ u s t  be certified to the court below, that  i t  may 
proceed to give judgment upon the conviction. 

PER CURIAX. Ordered accordingly. 

Cited: S. c. Xnzith, 63 N. @., 236;  X. v. Dacis, 80 N. C., 389; 
S.  v. Parlier, 81 N. C., 531;  S. v. Kirkman, 104 N. C., 913. 

THE STATE r. ANTHONY J. SI-ICLE. 

Upon the  trial  of an  indictment for an  affray, after the jury hacl r r -  
turned illto court and intimated a n  intention to acquit one of the 
defendants, but had not nnnouncrd their verdict, the court told 
them that.  if they believrd the evidence. both of the d e f e ~ ~ d n n t s  
were guilty;  whereupon the solicitor for the Sta te  directed the 
clerk to enter a verdict of guilty a s  to both. which was don?. and 
the jury, being asked if t ha t  was  their verdict. made no direct 
assent, but by a nod from each of them:  Held, tha t  this proceed- 
ing was  so irregular and contrary to the  established mode, t ha t  
the  judgment should be set aside. 

APPEAL from the Superior Court of Lam of LIKCOLN, at Fall  
Term, 1548, Moore, J., presidinz. 

This mis  an indictment for an  affray. After the court had 
charged the jury, they retired, and, remaining out for some con- 
siderable time, a t  the request of the solicitor, they were sent for 
by the court. After the jury returned the court charged them 
that, although Jones ( the other defendant) had first cominenced 
a battery upon Shule, yet that, if the jury believed the eridence, 
the defendant Shule was also guilty. After this charge hacl 
been given by the court, one of the jurors remarked that they 
had agreed to convict Jones and mere about to acquit Shule, 
which remark mas not contradicted nor assented to by any of 
the other jurors. Whereupon the court gave them a further 
charge. and at the conclusion of i t  remarked that  the jury could 
retire, if they thouqht proper to do so. The  jury remained 
together a few moments in the courtroom, apparentlp in consul- 
tation. The  solicitor for  the State directed the clerk to enter 
a verdict of guilty a?  to both defendants. When the clerk had 
written out the wrdict .  the jury Twre asked to attend to the 
verdict mhich was about to be read by the clerk. The  
clerk then read the verdict in the hearing of the jury, (154) 
and the jurors were then requested by the solicitor to 
make it known if any of them disaqreed to the verdict 11-hich 
had been recorded by the clerk. Y o  juror expressed his dissent, 

11 7 
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but, on the contrary, by a nod, which appeared to be made by 
each juror, expressed their unanimous assent. From the judg- 
ment upon this verdict the defendants appealed. 

A4 t f o r v ~ y - G ~ n ~ r n 7  for the Siate 
Ko counsel for defendants. 

PE.\XSOX, J .  JfTe think thcrc. mas error in the mode of con- 
ducting the trial. There 111ust be a venire de novo. There was 
a departure from the established mode of proceedin?, and the 
wisest policy is to check innovation at once; lmr t ic i~ la r l~  as, in 
this casc, it concerns the "trial by jury,'' xhich the Bill of 
Rights declares '(ought to remain sacred and inriolable." The 
error complained of is that before the jury had announced their 
verdict, and, in fact, after they had intimated an intention to 
acquit the defendant Shule, the court allowed the clerk to be 
directed to enter a rerdict finding h i m  gui l ty;  and after the ver- 
dict xTas so entcred, allowed the jury to be asked if any of thrm 
disagrrecl to the rerdict rh ich  had been recorded by the clerk; 
no juror espreqsed his dissent, but by a nod, which appeared to 
be made bv each inror. exivcssed their unanimou? assent. The ., , , 
innoration is that, instead of prrnlitting the jury to give their 
rerdict, the court alloms a rerdict to be entered for them, such 
as it is to be presumed the court thinks they ought to render, 
and then they arc asked if any of them disagree to it. Thus 
making a rerdict for them, unless they are bold enough to stand 
out against a plain intimation of the opinion of the court. 

The rules of evidence do not allow a leading question 
(155) to be put to a witness; if a party should be allowed to 

put a question to his witness, and, before it is answered 
by the witness, to suggest an answer and ask the witness if it is 
so-upon exception, this would be held to be error. and a 1.e7zire 
de novo be ordered. The reason is that a leading question sng- 
gests to the witness how the party wishes him to answer; tempts 
him to commit perjury, if he is corrupt, or at  all events is cal- 
culated to take him by surprise, and sometimes to get an answer 
from him which he would not otherwise have made. There are 
the same objections to leading juries as to leading witnesses, 
and, in fact, those apply with more force. The judge is pro- 
hibited from intimating to the jury his opinion upon a question 
of fact. The attendant circumstances in this case gave as clear 
an intimation of opinion as could be imagined. 

When a plaintiff fails to make out his case, the judge may say 
to the jury, if all the evidence offered be true, the plaintiff has 
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not made out a case. and direct a verdict to be entered for the 
defendant, unless the plaintiff chooses to submit to a nonsuit. 

I t  is in effect a demurrer to the evidence. The plaintiff' ha? 
no right to complain, for in reriewing the question of law lie 
has the benefit of the supposition that the evidence offered by 
him and the inferences of fact are all true. So when the plain- 
tiff's case is admitted, the ~rhole question turns upon the de- 
fense attempted to be set up. I f ,  taking the facts to be as con- 
tended for by the defendaut, the court is of opinion that he has 
made out no answer to the action, it is proper and sares time 
for the court to direct ;he verdict io be entered for the plaintiif. 

The defendant is not prejudiced, because, upon appeal, the 
question will be presented in the most favorable point of view 
for him. 

But the present case is not like either of these, for the (156) 
State had not made out a case, unless the State's witness 
was believed; and the credibility of vitnesses must he passed on 
exclusively by the jury. I t  i s  true, from the cases made out, 
there could be but little roonl to doubt rhat both defendants 
were guiIty, and the wonder is nlly the jury should hal-e hesi- 
tated about convicting both. Still that vas  a matter for the 
jury, and its being a plain case, although it accounts for, does 
not legalize this novel mode in entering a verdict. If allowed 
because this is a plain case, it may be estended to cases that are 
not plain, and become a positire mischief. 

The judgment must be reversed and a venire de noco issued. 
PER CURIAX. Ordered to be certified accordingly. 

Cited:  N a s h  v .  Morton,  48 N .  C., 7 ;  8. v. Tt'hit, 50 N. C., 
228;  S. 9. Barber,  89 X. C., 526; S. 2%. Ri ley ,  113 N.  C., 649; 
Riggu?~ v .  Sledge, 116 N. C., 93 ;  Burrus v.  Ins. Co., 121 N. C., 
65;  Ba& c. School Com., ib., 109;  EUer 2;. C h u r c l ~ ,  ib., 271; 
W h i t e  v. R. R., ib., 489 ; W o o d  v. Bartholonzezo, 122 Ilr. C., 186 ;  
Nfg. Co. v .  R. R., ib. ,  886;  Cable c .  R. I Z . ,  ib. ,  896, 898;  Cox v .  
R. R., 123 N. C., 607 ; Gates v .  X a z ,  125 N .  C., 143 ; S. v.  Sim- 
mons ,  143 N. C., 619. 
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Where A coiitracted for a 1)iece of land. at the price of $1,000, and 
being unable to co~lil,ly with the ternis, directed the reiidors to 
conwy the legal title to E, ~vhich 11-as done, :u~d he nfterwards 
lensed the lai~d to A for about $10~) l)er :~iiuum, agreeiug that 
nheu A should repay him the purchase money he would convey 
the 1;md to A :  Held,  that here there was no usury-at least, 
none that could be reached at law. 

- ~ P P ~ . x  from the Superior Court of Law of BCKCOAIBE, a t  
Special Term in July,  1849, Cfaldwell, J . ,  presiding. 

The following is the case sent up  by the judge : This 
(157) is a suit on the single bill of the defendant for $100, exe- 

cuted in October, 1846, and payable 1 November in said 
year, to avoid which he pleaded that it n-as executed on an  
usurious consideration. 

On the tr ial  i t  appeared that  the defendant had contracted to 
purchcqe the land he lived on, in part at a sale made by the clerk 
and master of Buncombe County and in  part from one N u r r a y ;  
that he TI-as pressed for money to pay for the land and furnish 
his house, with a viem to entertain travelers; that the plaintiff 
agreed to advance him $1,000, a part of which was paid by the 
plaintiff to the said clerk and master and to Xurray ,  in full 
of the purchase money, and the balance to the defendant to fix 
up  and furnish his house; and the said clerk and master and 
J lu r r ay  were thereupon directed by the defendant to execute 
deed for the said landr to the plaintiff, which they did accord- 
ingly-the former on 1.5 Norember, 1841. and the latter on the 
17th of the said month. &Lure, the clerk and master aforesaid, 
testified that the plaintiff said to him, a t  the time he executed 
the deed, that he was to reconvey the land to the defendant on 
the p a p e n t  of $1.000 and $100 a year for the rent of i t ;  that  
his money \ms ~ ~ r t r t l l  10 per cent to him, upon which &Lure 
said to the plaintiff that he had better keep his secrets as to the 
dealings b o t ~ i w n  him and the defendant. I: also appeared in 
behalf of the defendant that the plaintiff had frequently said 
that the defendant owed him for rent, and one ~I-itnc;s testified 
that the plaintiff said, if the defendant did not pa>- him hi9 
rent he ~ v o d d  sell the land. And it also apneared that the de- 
fenclalit had made various pavments to the plaintiff. amounting 
to $400, and that x note of $200, a part  of the mid sun:. had  

been given for rent. The defendant offered in evidence 
( 1 . 3 )  a covenant entered into betn-een him and the plaintiff, 

b ~ a r i n g  date 1 7  Xovember. 1841. in relation to ih- par-  
ment of rent and a reconveyance of the said land, and relied on 



N. C.] AUGUST TERM. 1849. 

it as evidence to sustain his plea. I t  did not appear from any 
testimony adduced on the trial that there had been any other 
dealings between the parties than those herein set forth. A wit- 
ness stated that the value of the land, at the time of the contract 
between the parties, was $1,000, and that the defendant had on 
two occasions rented the said land, with all the improvements, 
furniture, etc., for considerably over $100 per year; in his opin- 
ion, it mas worth more than $100 per year. I t  appeared that 
the defendant continued to live on the said land and had so 
lived, by himself or his tenants. 
I1 mas insisted for the defendant that the rent of $100 per 

year, contracted to be paid by the defendant to the plaintiff, was 
a corrupt bargain whereby to exact interest at the rate of 10 per 
cent on $1,000 advanced. For the plaintiff it was insisted, un- 
less usury was agreed to be paid by the way of rent, when the 
parties entered into the original contract about the purchase of 
the land, that the subsequent agreement between them, in rela- 
tion to the rent and reconveyance of the said land, would not 
make it so. And it war also insisted in his behalf that as the 
defendant was not bound in absolute terms by the said agreement 
to pay the $100 per year by way of rent, but might recede from 
it at  pleasure, it did not constitute usury. And it was further 
insisted for him that there was no evidence that the single bill 
sued on had been given for the rent ; also, that the original con- 
tract between the parties as regards the said land was absolute. 
And the court was moved to charge the jury according to the 
views insisted on by the plaintiff. 

The court declined so to charge, but told the jury (159) 
if the contract, in relation to the rent of the land at  
the rate of $100 per year, was entered into between the par- 
ties as a mere coaer, so that the plaintiff should receive, and the 
defendant pay, 10 per cent per annum on the $1,000 advanced, 
or any other sum over and beyond 6 per cent, that i t  ~ ~ o u l d  be a 
case of usury; and it made no difference whether such bargain 
was made at the original treaty about the said land, or when it 
was conveyed to the plaintiff, or thereafter. And the court also 
told the jury, though the defcndant had an election, under the 
original agreement of the parties, to pay rent or not, yet if he 
executed his note to secure the payment of the said rent, under 
and bv virtue of a contract to pap 10 per cent per a n m m  on 
the said $1.000, or any other sum over and bepoiid 6 per cent, 
that it would he a caqe of usury. As to the cpestion raised, 
whether the note in question was executed for the rent of the 
said land, the court thouqht there was evidence to be left to the 
jury, and accordingly left it to them, as a matter of fact for 
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their decision. The court left it  to the jury to say whether the 
original contract betwern the parties about the land Tvas abso- 
lute, or how the matter was. 

The jury found for the defendant upon the plra of usury. 
-1 new tr ial  xras mo~-ed for and refused, and from the judqment 
on the verdict the plaintiff appealrd. 

Ba.~ter  for plaintiff. 
Gaither, S. IT'. TT'oodfin and J. TI'. Sl'oodfi~ for defendant 

P ~ ~ x s o s ,  J. If  the land had ever beloneed to the deferldant 
and he had b r r o v e d  $1,000 of the plaintiff', and conveyed tllc 
land to llini to sccure its rcpaynient, with an  understanding t2lat 
the defendant n a s  to remain in possession, under a lease from 

year to Tear, at a rent of $100 per annuni until he Ivas 
(160) ablt  to repay the money, there ~vould be no difficulty in 

d c a l i n ~  n i t h  the case in a court of law. pro\ided the jury 
were satisfied that it v a s  a contrivance to cover a usurious lend- 
ing. Fo r  tllc note noTv sued on nronld be void. The lease also 
~ r o u l d  be void, and the title remain in  the defendant, who would 
be under no obligation to pay rent for  his olrn land. 

But the land newr  belonged to the defendant, and it is difii- 
cult in a court of law to sustain the v i m  taken of the case in 
the court below. I f  it  be a corer for usury, it  is a cunning and 
subtle contrirance xhich  can only be reached i11 a court of 
equity, and disproves the confident assertion of my Lord Coke, 
"that the v i t  of nlan cannot derise a mode whereby to made 
the statute of uiurg." The title passed from JIcLure and Mur- 
ray  to the plaintiff, upon his p a ~ i n g  them the balance of the 
purchase money, which the defendant lvas unable to pay. No 
usury is alleged betn-een XcLure and Murrav and the plaintiff, 
PO that decd cannot be void. and the plaintiff has the title, sub- 
ject to a right on the part  of the defendant to hold the possession 
at a rent of $100 per annum, and to call for the title whenever 
he repays $1.000 to the plaintiff. The plaintiff demands pay- 
ment of the note now sued on. The defendant says the note is 
void, being given for rent under an  usurious lease, which was 
c o n t r i r d  as a mere cover. Well, consider the lease ~roid. The 
plaintiff is entitled to the possession of the land, being in law 
the owner, and can recover i t  i n  ejectment (King v. Murray, 
28 N. C., 62) and can recover mesne profits, which n d l  be equal 
to and perhaps exceed the annual sum of $100. How can this 
be otherwise in a court of law? He is admitted to be the owner 
of the land, and must be allowed to take possession, o r  to be 
paid for the use and occupation. The  defendant, then, is  corn- 
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pellcd to depend upon the lease; there is no other ground upon 
which he can stand, and, of course, if he abides by the 
lease he must pay the rent. Another feature in  this case (161) 
which shorrs that  a court of larv cannot give redress is  
that  the plaintiff has no obligation upon the defendant for tho 
$1,000. If the defendant chooses to pay it,  he can, in a court 
of equity, call for the legal t i t le;  if he does not choose to do so, 
the plaintiff cannot conipel him, hut is content to keep the land, 
so that  the reintion of debtor and creditor does not exist. and 
there cannot well b~ a forbearance to sue rvherc there is no debt. 
By \yay of further illnstratio~l : A informs R that C has a tract 
of land for TI-hich hc d l  take $1,000, and agrees that if B will 
buy the land, he d l  lease it a t  an annual rent of $100, v i t h  the 
privilege of buying the fee simple 11-hen he ir able to pay $1,000. 
B pays C the price and takes a deed. and l e a w  to A at $lC0. 
There is no u w r v  bctrrecn B and C, for it v a s  a purchase. nor 
between B and A. for it TI-as a lenqe; and yet R is receiving 10 
per ccnt. Vary  the case by wp;?o.ing that  A had contracted to 
buy the land from C at $1.500. and had paid $500. Beinq un- 
able to pay the balance, R, at his instance, par. it and takes the 
title, pir-ir~g a lea.? a t  an annual rent of $100, n ~ i t h  the pril-i- 
lege of calling for the fee simple by paying B the $1,000. R m s  
induced to buy for the sake of getting a safe inrestment at 10 
per cent. This is the case v e  hare  under consideration. Con- 
sider the lease yoid at la117 for u w r ~ ,  the title is  in E. and he has 
a right to poswqqicn or to rent. I n  a court of cquitp ,I can 
in& that ,  bv rcason of hi3 original contract, on the p a y l e n t  
of the g.700. he ha.. a part  of the equitable eqtatc. and that B 
hclds the title in trust to qecure t h ~  pa ,~men t  of the $1,000, and 
then in trust for  A, n h o  has a right to redeem on paxment of 
what is  bona fide due, with legal interest. T h o y e  1 % .  Ricks, 2 1  
N. C.. 613. A court of equity can gire adequate relief, but a 
court of lam cannot take notice of the interest of the 
original purchaser. because he never had the legal estate. (162) 

We are of opinion that  there n7as error i n  the court 
beIow, because that court couId not take notice of the equitable 
estate of the defendant, but nmst look upon the plaintiff as the 
olrner of the land, and, as such, he was entitled to a judgment 
for his  rent ;  and the court ought to h a r e  instructed the jury 
that  there v a s  no eridencc to sustain the plea of usurp. 

PER CTRIAXI. Judgment reversed, and a aenire d e  novo 
awarded. 
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DES OK DEMISE o r  WILLIAM WILLIAJISOX V. JAJIES JAJIES. 

An execution does not biud trust estates from the te i tc ,  but from the 
time it is "sued." 

APPEAL from the Superior Court of Law of C A T A ~ B A ,  a t  Fall  
Term, 1848, X o o r e ,  J., presiding. 

On the trial of this action of ejectment the following case 
appeared: One Lockenore, in May, 1845, conreyed in  fee the 
premises in dispute to one E. Hetrick, in trust to sell and to pay 
a debt, to which one Phil ip Hetrick and one Sigman were his 
sureties. On 29 October, 1845, E. Hetrick, Phi l ip  Hetrick and 
the defendant came to an agreement by which the defendant was 

to pay the trust debt, and to pay Lockenore $147, besides, 
(163) for his interest. Accordingly, the defendant gave his 

note to Phil ip Hetrick for the amount of the trust debt, 
and an  endorsement was made on the deed of trust i n  these 
words : 

22 October, 1845, received of James James his note for $153 
in  full satisfaction of the within deed. E. HETRICK, 

PHILIP HETRICR. 

On the same day Lockenore executed to the defendant a deed 
for the land. At the fall term of Catawba court, which began 
on 20 October, 1845. a judgment was taken against Lockenore, 
execution mas afterwards issued, and the land was sold by the 
sheriff to the lessor of the plaintiff in March, 1846. I n  Septem- 
ber. 1846, E. Hetrick, at the instance of the defendant, sold the 
land as trnstee and executed a deed to a son of the defendant. 

The plaintiff's counsel n i o ~ ~ e d  the court to charge: (1)  That  
as both the plaintiff and the defendant claimed under Lockenore, 
the defendant was estopped bo the deed from Lockenore, 22 Oc- 
tober, 1845, from setting up title derived from him in any other 
way;  and as the teste of the execution, under which he claimed, 
n-as prior to the date of the deed from Lockenore to the defend- 
ant, the plaintiff was entitled to recover; (2)  that  the endorse 
ment on the deed of trust v a s  a satisfaction of the trust debt, 
and left a resulting trust in Lockenore, subject to execution, and 
the leqal estate passed to the lessor of the plaintiff by the 
sheriff's deed. 

H i s  Honor lVas of the opinion ~ ~ i t h  the plaintiff u p m  the first 
point. On the second point he charged that if the effect of the 
endorsement upon the deed of trust mas to extinguish the trujf, 
debt, then Lockenore had a pure trust, liable to execution, and 
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the plaintiff was entitled to recover. But if the intention of the 
parties mas not to extinguish the trust debt, but to trans- 
fer it to the defendant, then Lockenore had not such a (164) 
trust as mas liable to execution, and the defendant was 
entitled to a verdict. The jury found a verdict for the defend- 
ant, and from the judgment thereon the plaintiff appealed. 

L a n d c m  and T l ~ o m p s o n  for plaintiff. 
h e r y  and by nu^^ for defendant. 

PEARSOK, J. The plaintiff n7as not entitled to recover, 
although we do not concur in the reasoning of the judge nor ~n 
the riem he took of the case. Thethcr  the endorsement on the 
deed of trust had the effect of extinguishing the trust debt or of 
assigning it to the defendant, n-e think immaterial. I t  is cer- 
t a i n  the legal title did not pass, but remained in E. Hetrick, the 
trustee. I t  is also certain that the trust estate of Lockenore did 
paSs by his deed to the defendant on 22 October, which was on 
Wednesday of the term, vhen the judgment under which the les- 
sor claims was entered. The execution issued after the espira- 
tion of the term, and at the time it issued Loclienore had no 
trust estate, haying passed it to the defendant by the deed of 22 
October, so that the lessees took nothing by the sheriff's sale. 
An execution does not bind trust estates from the teste,  but from 
the time i t  is sued. H a l l  v. Harris, 38 N. C., 289. This does 
not seem to have occurred to the learned judge or the counsel. 
I t  decides the case. 

PER CURIAJI. Judgment affirmed. 

Cited:  G r a n t  1;. ZTughes,  82 5. C., 217 

1. Wheli t h e  Inn7 is  cnllccl upon to nlal;cL tllc npplicntion of p n ~ i n c n t s  
by n debtor to n c r~ i l i t o r ,  n-110 h:ls r:irious tleiilan(1s n ~ n i n s t  him, 
nnrl no :~pl)lication I i :~s  l ~ e r n  n ~ : ~ d e  by the  1,:lrties. t h e  npplic:~tion 
can only clnbracc dchts or dr!i~;~ni!s for  certnin srinls, or such ns 
can be inadc c e r t : ~ i ~ l ,  as n t c o ~ l ~ i t s  for work and 1;ihor. or for goods 
sold, or the  like, hut l i o t  nncertni:i and uilli~luid:~ted chuuaes .  

2. There is nnother rnle ill this npl~licntiol~ by the I:Iv-. thnt  i t  is to be 
first n~nr le  to t h ~  d(.ht for which tlie sccnrity is  t he  most pre- 
carious. 

APPEAL from the Superior Court of Lam of HEYDERSOX. at 
Fall Term, 1848, JlanZy,  J., presiding. 
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This n-as a n  action of debt on the bond of the defendant, as 
sheriff, for  the default of his deputy in not collecting certain 
debts for the relators, and in collecting them and not paying 
over the money; and a special rerdict was found. on which a 
judgment Kas rendered for the plaintiff. The  special verdict 
mas as follo-rvs : "The jury find that  the defendant, Robert 
Thomas, mas duly appointed Sheriff of Henderson Comty,  and 
served as such during 1842, 1843 and 18-14, and that the bond 
declared on is the act and deed of the defendants duly executed 
and delivered for the purpose therein recited: that  hc appointed 
one J. J. Summey, i n  February, 1W2, his laxful  deputy, for  
and in his name to do and perform all acts which he ( the said 
Thomas) might laxrfully do and perform as sheriff of the said 
county, and, by and ~ v i t h  the colisent of the said Thomas, he  
continued so to act as his deputy, up  to 1 October, 1544. On 

2 November. 1842. the relators nlaced in  the hands of 
(166) the said J. J .  Surnmey. for colfection, notes on divers 

individuals, residing in Henderson County, which he re- 
ceired and undertook to collect in his official character of deputy 
sheriff. all of which were due and payable to the relators on 27 
October, 18-12, amounting in the aggregate, n~hen  due, to $1,114.- 
70. 911 of the said notes viere for a less sum than $100, except 
one note on William Brit tain and John  Johnson for  the sum of 
$566. The  said J. J. Sumlney paid the relators, on 29 June,  
1843, $50;  on 2 November, 1843, $437.43 ; on 2 June,  1844, 
$100; on 7 Julp,  1844, $ 8 7 :  O I L  13  December, 1845, $40, and on 
2 Sorernber, 1846, $20. At no time did the said J. J. Summey. 
or  either of the defendants, direct the relators to make any 
specific appropriation of the money so paid, or  inform them, o r  
either of them, upon what claim or from whom the same had 
been receircd, but the said payment? r e r e  made generally for 
moneys r ece i~ed  bv the said J. J .  Summep for the relators, 
upon the notes put into his hands for collection, as aforrsaid. 
Xor  had the relators, 1)rerious to the commencement of this 
suit. applied the same to the payment of any specific debt o r  
note placed in the hands of the said Summey for collection. 
The  jury further find that  the money upon, al l  the aforesaid 
notes n-as, o r  by ordinary diligence might ha re  been, collected 
b r  the said J. J. Summep, within the official year of the said 
Thomas, corered by the bond declared on, and that, prerious to 
the commencement of this suit, a demand was made bp the 
relators on the said J .  J. Summey for all the money collected by 
him upon the claims or notes so placed in his hands, and no 
further payments were made than those before stated. Whether 
the payments, made as aforesaid, ought i n  law to be applied, 
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first, to the payment of the note on William Brittain 
and J o h n  Johnson for $566, or upon the other notes less (167) 
in amount than $100, or  pro r a t a  upon all the notes so 
placed in the hands of the said Summey for collection, the jury 
are ignorant and pray the advice of the court. If the court 
be of opinion, upon the foregoing facts, that  the payments made, 
as aforesaid, should be applied to the payment of the note of 
$566, then the jury find all the issues for the plaintiff' and 
assess the relators' damages a t  $603.74, with interest on $329.- 
68 from 2 October, 1848, till pa id ;  but if the court be of opin- 
ion that  the payments made ought to be applied to the extin- 
guishment of the notes so placed in  the hands of the said Sum- 
mey for  a less sum than $100 each, they find in favor of the 
defendants; but if the court should be of opinion that  the pay- 
ments made ought i n  lam to be applied pro ra tu  upon all in the 
hands of the said Sumniey for collection, as aforesaid, then they 
find all the issues in faror  of the plainti8, and assess the re- 
lators' damages to $293.74 and interest thereon from 2 October, 
1845, till paid." 

The court, being of opinion, upon the foregoing verdict, that  
the payments should be applied, first, to the extinguishment of 
the note of William Rrit tain and Johnson. so adrised, and i t  is  
accordingly adjudged that  the plaintiff do recover of the de- 
fendants the sum of $10,000, to be remitted upon the payment 
of $603.74, ~ v i t h  interest on $529.68 from 2 October, 1548, and 
costq, to be taxed by thc clerk. From ~vhich  judgment the de- 
fendants appealed. 

Radter and Thomas  for plaintiff. 
J. ST'. 1T7oodfin for defendants. 

RUEFIR, C. J. X o  judgment can be rendered on the verdict. 
There must necessarily be a v ~ n i r e  r?e 11oz.o. The appli- 
cation of pa~rnent3  by the l a ~ v  is only x~lien the demands (168) 
to which it is applied are debts, or for certain sums, or 
such as can be rendered certain. as accounts f o r  m r k  and labor, 
or goods sold, or  the like, and not for  uncertain and ul~liquidated 
d:nn:rges. Therefore, no more can be said here than that the 
money paid ought to be applirjd in wtisfaction of the particular 
debts ~ ~ h i c h  had been collected by the deputy sheriff anterior to 
the time or times of the several payments, nnd that it cannot 
be applied to such of the claims as remain ~mcollecled. For, 
i n  respect to the latter, the deputy did not make them his 01i-n. 
as upon a purchase, for  not collcctinq them, and. therefore, he 
cannot be charged 15-ith the amount of them as a debt, but he 
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can only be made liable for the damages the plaintiff sustains 
by his delay and laches. I f ,  ho~verer, the deputy had collected 
anything on the bond of Brittain and Johnson, then, to the 
extent of the money so collected, the payments ought to be first 
applied to that  demand, because i t  is  the rule in this country 
to apply payments to the debt for  which the security is the most 
precarious. Moss v. A d a m s ,  39 N. C., 42. And that  is the 
case with that  demand, because the deputy alone is bound for 
that, while the sheriff and his sureties are also bound for the 
others. S. v. Long, 29 N. C., 379. But, as the verdict does not  
find that  the debts were collected, but only that  they were col- 
lected or might have been, no such case appears as yet as mill 
enable the Court to make specific applications of the sunis paid;  
but the case must go to another jury. 

PER CURIAX. Judgment reversed, and zwni7-e de novo. 

Cited: S. c., 33 N .  C., 253; Spl.ink7e v. Hartin, 72 N .  C., 93;  
Lestcr v. Houston, 1 0 1  N .  C., 609. 

JAMES WEARE LT aL. r. JOIIS BURGE ET AL. 

1. An action of trorer docs iiot abate by tlie death of the party doing 
the vrong, under the Rev. St.. ch. 2, eec. 10. 

2. I11 nctioiis of contract, tlie parties must all join in thr action, or 
adrnntare niay be taken of the nonjoi~~der on the qmeral issue; 
but in actions of tort the nonjoinder m u ~ t  be pleaded in abate- 
ment. 

3. Wliere only one of scrernl tu~ai:ts in coillulou of 2 11~gro sues in 
tort, the statute of 1imitntioi:c; caiinot operate upon him, though 
it might against all. if his c.otci~unts. n~aiiist wl~oin it TI-as amil- 
able. j o i n ~ d  in this action. Qltcl-e. how would i t  bo if th? objec- 
tion had been talreu b~ a slwcinl plea. 

- ~ P E I L  from the Superior Cow: of L a v  of RLTITEZP~ED,  a t  
Fall  Term, 1848. JInnky, J.. pre~iding.  

The plaintiffs, jointly ~ ~ i t h  four other peryonq, 31-ere the 
owner. of t h o  dares  sued for, h r  sif t  from their grandfather, 
Robert Vebh,  the testator of the defendants. At the time of the 
gift all the donees ~ r e r c  infants. The action is 111 trover for an 
allngcd conversion by the testator. In  order to ~ 1 1 0 ~  the conrer- 
sion, it Ira5 proved that the donor came to the house of the 
mother of the plaintiffs. who was his d ~ u ~ z h t e r .  and told her that  
she n ~ u s t  gire u p  to her brother, Elisha Kebb, who was present, 
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the negroes in controversy, or he would not convey to her a title 
for a tract of land she had purchased of him. And, a few hours 
after, a slave by the name of Peter went to  the house of Mrs. 
Weare, with a wagcn and team, all of which had before that 
time belonged to Robert Weare, and carried off the negroes ~ ~ i t h -  
out the leave of Mrs. Weare. At the time the action was 
brought the right of action of all the donees was barred by the 
statute of limitations, except that of the plaintiffs. The 
defendants object to the plaintiffs' recovery on four (170) 
grounds: (1) That trover would not lie. (2)  That two 
of the six donees could not maintain the suit; the other four 
ought to be joined. ( 3 )  That, part being barred by the statute 
of limitations, all were barred. (4) That there was no conver- 
sion. His  Honor ruled the first three objections against the 
defendants, and left the question of the conversion to the jury, 
as one of fact, after instructing them as to the law on the sub- 
ject. The jury found that there was a conversion. And from 
the judgment thereon the defendants appealed. 

R a z t e ~  for plaintiffs. 
Rynum and Gaither for defendants. 

NASH, J. We see no error committed by his Honor. On be- 
half of the defendants it is contended that the plaintiffs had 
neither the title to the slaves sued for nor the possession. The 
case states that the gift by Robert Webb was to the plaintiffs 
and other children, and the negroes beinq taken from their 
mother, with whom they lived, being infants, were taken from 
them-her possession being their posqession. The title was, 
therefore, in them, and they mere entitled to the present posses- 
sion. The defendants are anwerable in this action for a con- 
version by their testator. The action of trover is one of those 
enumerated in ser. 10, ch. 2, Rerised Statutes, as not abating 
by the death of the person conrertinq the property. The first 
objection is untenable. The s~cond i-; equallv so. Tn actions 
upon a contrapt, all who are entitled to sue for its riolation lnust 
be rilade parties plaintiffs, and the nonjoinder of anv nlap be 
taken adrantage of on the qeneral issue. But in actions ex 
delirto, if any person is omitted who ought to be wade a party 
plaintiff, tlic defect must be brought to thc notice of the 
co117? hv a p le :~  in ab'rtemcnt (1 Cli. Pl.. 60);  and the (171) 
defendant cannot avail himself of the objection in any 
other mode, although it al,pcar on the face of the declaration. 
1 Saund., 203. In such a case the defendant may avail himself 
of the omission by an apportionment of the damages on the 
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trial. 1 Ch. Pl., 66. The  third objection is  as to the opera- 
tion of the statute of limitations. I t  is  urged that n~hen the 
statute has begun to run, nothing stops it, and as  the donees who 
hare  not sued are barred. that these plaintiffs, har ing  the same 
title to the negroes, are also barred. I t  will be recollected that  
the statute vhich  is relied on bars the rernedv onlv and not the 
rizht. I f  the persons omitted had been joined, it vould have 
been a joint action, and the statute being a bar to a portion of 
the plaintiffs, would have been a bar to that  action. 7 Cranch, 
154; i l lo~ztgomery v. JVynns, 20 N .  C., 667. What mould hare  
been llle effect of a plea in this case x e  are not called on to de- 
cidc. The  defendants did not a l  ail themseh-es of it,  and ven t  
to trial as if the plaintiffs mere the onlv persons who ou5ht to 
hare  sued, and cannot in this action avail themselres of the dis- 
ability of persons who are not parties to the action. 

The fourth objection cannot avail the defendants. The evi- 
dence of a conversion by the testator, Webb, was slight, it  is  
t rur ,  but si7e cannot say there m s  none. He went with Elisha 
nTebb, his son, to A h .  Weare. and told her she must gire up 
the neqrnes to Elisha. or  lie x~ould not niake her 3 title to cer- 
tain land r h i c h  he had qold her. I n  a few hours thereafter the 
ncgroes nerc  carried aff bg a neTro man in a vagon, and the 
nerro and wagon and horse all had bpfore that  time belonged 
to the tes~ator.  There was. then, evidence to go to the jury, and 
the qn&tion  as fair17 and fu l l r  left to them. and they have 
fovnd that the testator had converted them. 

Pm C ~ R I  m. Judgment affirmed. 

Citcd: Cmnm.on I.. H i r b ,  141 AT. C., 26. 

An action u l ~ ) n  the at l i~~inistr :~ti t~~i bond nf nn :~dministrntqr. for a 
distribnti~e shnre 1~eloiixil1.r to :I m:~rrictl wom;~n.  n~nst  he brouzht 
on the rc1;ltiou of the hushnnd nix1 wifc. thouzh the huslxind map 
hare assigned his n-ife's sll:~rr to  a third P C ~ S O ~ I .  

APPEA~,  from the Superior Court of Law of CALDTELL. a t  
Spring Term. 1849, Railrv, .J., presidin:. 

This va.: an  action of debt upon the adwinjctration bond of 
the defendant and his sureties, to recover the distributire share 
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of the intestate's estate. The wife of Benjamin Burch, one of 
the relators of the plaintiff, was a distributee of Mabel Clark, 
and entitled to one-seventh part of the said estate. The evidence 
was that Benjamin Burch, the husband, sold his wife's share in  
the estate of Mabel Clark to the witness introduced; that, not 
paying for it, he sold it to Robert Smith, and he (Robert) 
agreed to pay Benjamin Burch the amount the witness agreed 
to pay. The jury found a verdict for the plaintiff, and the sole 
question is whether the suit is properly brought upon the rela- 
tion of Benjamin Burch and wife, Mary, to the use of Eobert 
Smith, who was the assignee of Benjamin's interest in the said 
estate. 

The court, being of opinion with the plaintiff, gave judgment 
accordingly, and the defendants appealed to the Supreme Court. 

G~LZO'IL for plaintiff. 
Gaifher for defendants. 

NASH, J. The only question is whether the action (1'73) 
was properly brought. The feme relator is one of the 
next of kin to Mabel Clark, and entitled to a distributive share 
of her estate. She and her husband assigned their interest to 
one John Smith, and the action is brought on their relation to 
the use of Smith, on the administration bond, against the admin- 
istrator and his sureties. On the part of the defendants it is 
alleged the acticn ought to have been brought on the relation of 
Smith. We agree with the court below that it is properly 
brought. To sustain the defense, several cases have been re- 
ferred to; none of them, we think, have that effect. I n  lT7rig1~t 
v. Lowe ,  6 N .  C., 354, the petition mas filed in the County Court, 
and the objertion was to the jurisdiction. The decision is that 
the County Court had jurisdiction, and that the purchaser of a 
distributive share map file a petition in his own name, i t  being 
in the nature of a suit in equity. The case of Dozier v. M u s e ,  
9 N. C., 482, was in equity, and decided that, tho11p;h a dis- 
tributive share of a feme covert in property, not dividcd, could 
not be levied on a t  lam, the husband might assign it so as to 
bind the wife. The action in this case is at lam, and the clues- 
tion is as to the legal rights of the parties. The legal title being 
in the relators, and not assiqnable at  lnv, they are properly 
made parties. Tn equity, when the assicnment by the husband 
of the wife's chose in action is absolute and uncondi t iod,  leav- 
ing in thc assignor no liability, the assignee mall sue without 
makinq the assignor a party. T h o m p s o n  v. IlfcDrrniel, 22 N. 
C., 463. Rut if any interest remain in the assignor, he must 

131 



I N  T H E  SUPREME COURT. [I 32 

be a party. W e  think, therefore, that  the action was properly 
brought, and that  it is not affected by the death of the husband, 
but survived to the wife. Hardie v. Cotton, 36 K. C., 61. 

PER CURIAJI. Judgment affirmed. 

C'ited: Jones v. Brown, 67 X. C., 479, 480. 

1. An attachment issucd by a justice out of court, and not made re- 
turnable T\ ithill thirty daj-s, is roid. 

2. A garnirllee has a right to object that the attachment under which 
he is sumliloned i?  void, and that therefore no judglnent should 
be rendered against him. 

APPEAL from the Superior Court of Law of Umon-, a t  Spr ing  
Term, 1849, Ellzs, J., presiding. 

This  was a proceeding by attachment, issued by a justice of 
the peace out of court, a t  the instance of the plaintiff, against 
one Hugh G. Porter ,  one of the defendants, for  the sum of about 
$76, and the other defendant, David Moore, was summoned as 
garnishee, and filed his  garnishment. The  attachment was not 
made returnable before any justice or within thir ty days after  
its teste. 9 conditional judgment was taken against Porter  by 
default. Moore resisted a motion for  a judqinent upon his gar- 
nishment, on the ground that the writ of attachment was void. 
The court having sustained this objection and directed the pro- 
ceedings to be dismissed a t  the plaintiff's costs, the plaintiff 
appealed. 

E7/num, 1T'ilso.n and Alexander for plaintiff. 
Tlzompson for  defendants. 

SASH. J. By see. 13, ch. 6. Rev. Stat.,  power is  given to a 
single magistrate out of court to issue an attachment in 

(175) all cases where by the law he has jurisdiction of the sum 
dcmanded, and i t  directs that  i t  ?hall be made returnable 

before some justice on or before thir ty days after the date there- 
of. I n  this case the attachment is  defective and yoid. After 
directing the officer to attach so much of the defrndant's prop- 
erty as map be sufficient to satisfy the plaintiff's debt. the 
writ proceeds: "and such estate so attached in your hands 
to secure or so provide that the same map be liable to further 
proceedings thereupon, to be had in relation thereto, according 
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to law, so as to compel the said Hugh G. Porter to appear and 
answer to the above complaint, when and where you shall make 
known how you have executed this attachment." The attach- 
ment is not returnable on any particular day, nor before any 
justice or court, nor within thirty days after its teste. I t  is an 
absolute nullity. I t  is an original process without any return 
day. To this effect is the case of Clark v. Quinn, 27 N. C., 
176, and, likewise, the case which preceded it, of Washington v. 
Saunders, 13 N. C., 346. The latter was decidedupon common- 
law principles. Both a t  common law and under the statute, the 
attachment in this case is void; none of the defects being of a 
nature to be cured by the appearance of the defendant. As the 
attachment is void, a judgment on it would not protect the gar- 
nishee against his creditor, and he has therefore a right to make 
the objection. 

PER CURIAM. Judgment affirmed. 

Cited: Symons v. Northern, 49 N.  C., 243. 

(176) 

PETER BALLEW, ADMINISTRATOR, ETV., v. ABRAHAM ST7DDERTH. 

A purchased a mare from B and gave his note for the price. At the 
bottom of the note the following was appended : "It is agreed and 
understood that a sorrel mare, for which the above note is given, 
is to remain the prol~erty of B until the above note is fully paid." 
A, without having paid the note, sold the mare to C : Held, that 
A had no right to sell and his vendee acquired no title. 

APPEAL from the Superior Court of Law of C A T J ~ E L L ,  a t  
Spring Term, 1849, Bailey, J., presiding. 

This was an action of trover for the conversion of a sorrel 
mare. The plaintiff gave in evidence a promissory note of one 
Andrew Cline for $60, dated March, 1845, and payable in car- 
penter's work, underneath which note the following was written : 
"It is agreed and understood that a sorrel mare, for which the 
above note is given, is to remain the property of P. Rallew until 
said note is fully paid." Signed by the plaintiff's intestate and 
the said Cline. The note has an endorsement of the pavmcnt of 
$11.50. Thc agreement was proved in the County Court of 
Caldwell and registered. 

W. C, Loudermilk, the witness to the note and contract, was 
introduced as a witness on the trial by the plaintiff. R e  stated 
that he, Ballew and Cline, were together; that Ballew agreed 
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to sell to Cline a sorrel mare, x-hich he (Ballev) v a s  then rid- 
ing, for $60; that  Cline mas to give his note for  the amount 
agreed upon, payable in carpenter's work, and upon a credit of 
six months; that Cline agreed to purchase the mare and v a s  to 

give his note xhen  the!- qot lo thr nes t  house; that, before 
(177) they got to the house, Cline said he was indebted to one 

Warlick, and that  he had rather Ballem should retain 
the title, to prevent the marc k i n g  sold by this creditor; t ha t  
Ballew said nothing; that. 11-hen they got to the house, the note 
and paper-~vriting abow set forth n w e  executed by thcm ; that  
there n as no delirery of the mare :it this time, but shortly after- 
ward3 he saw the mare in the possession of Cline. The n~itncss 
also stated that  Balle~v v a s  to employ a carpenter to  wperin- 
tend the nork, and Cline n-as io vork  under him. I t  n a s  fur- 
thermore in proof that Clinr cold tlic horse to the defendant in 
Koveniber or December, l y 4 i .  for $20. and that  the plaintiff 
denlanded the horsc of thr  dtfendant before suit was hrouglit, 
and he refused to d e l i ~ e r  him. 

The defendant introduced n mitness who stated that  he heard 
Cline tell Peter Ballem that he l:,id come work on hand at t h t  
time, that he should finish i t  in a fen- days and he ~vould then 
be ready for his work: that Rallcn- replicd, very xell ,  he m s  
getting his lumber, and vould b>- and by get readr. Another 
witness also stated that  Cline vorked with him, that  he coni- 
menced work in June ,  1843, and that  Rallev came to his house 
and mentioned to him that  Cline oved him somc money. and 
n-anted to know if he could cet anything out of h im:  that Cline 
ri-as to vo rk  for  him, but he nTas not ready for him a t  that 
t ime; that  in F e b v a r r ,  1816, Cline n7mt off to Georgia and 
r ~ n i n i n ~ d  about cis ~ w e k s ;  that  after his return h~ s a ~  Balle'ir-, 
ri-ho stated that Cline on-ed him. and that  he ~ ~ i s h e d  him (the 
17;itness) to e m p l o ~  Cline and retain his m g e s  for hirn (Bal- 
leu-) ; that it  would prewnt  a difficulty ~ ~ i t h  the witness'brother, 
the prment defendant. r h o  had purchased the mare from Cline; 
that  Cline had been to see him for the purpose of ~ o r l i i n a ,  and 
that  he Tms not readr  for kinl. Vitness further stated that, 
some short time before this suit was brouqht, Cline left the 

country and n-ent to Nesico. and has not r e t n r n ~ d .  
(178) The court charged the jury that  the sale of the mare 

to Cline. as eoidenced by the writin,rr, was a conditional 
one, and not a mortgage; that  i t  required no recistration; tha t  
the title remained in  the plaintiff, and n-as in him a t  the time 
of the sale to the defendant; that  there was ~ r i d e n c e  that  Cline 
was ready to do the plaintiff's work, but a t  what time he mas 
ready did not appear;  and it was also in  e-ridence that  the 
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plaintiff was not prepared to gire him ~ i ~ o r k  ~ i ~ h e n  he (Cline) 
wished i t ;  but that if they sliould believe all the testimony 
offered b~ the defendant, it  11-odd be no defense to this action; 
that  if the defendant had proved thnt he Tvas ready to do the 
work on 30 September, 1845, vhen  the note was due, and con- 
tinued so unti l  the bringing of this suit, it  vould be 110 defense. 
The defendant's counsel then recpesied the court to instruct the 
jury that "if the jury believed, from what was said and done a t  
tlie time of tho contract and from his acts and declarations, that  
tlie plaintifr"~ intestate did riot intend to rely on a lien on tlie 
horse as a s e c u r i t ~  for his debt, :md his acts and declarations 
were such as were calculated to raise such a belief generally, 
then the plaintiff ouglit not to recover"; and further, "if Cline 
procured the condition to be a n n e s d  to the contract to delay 
or hinder Warlick or any othcr creditor from the collection of 
his debt, and the plaintiff's i~ltesrate acqcieaced in this purpose 
of Cline, and, a t  his suggestion, ap;.ced that ihe condition should 
be annexed, and had no ~ i s h  to retain any property in the horse 
as security for his debt, then the condition. as to creditors and 
purchasers, 11-as roid, and tlle plaintiff had no right to recover." 
The court declined to g i ~ e  the instiuctions praved for. 

The jury, under the instructions of the court, found a verdict 
for  the plaintiff. and from the judgment thereon thr  defendant 
appealed. 

G n i t h e r  for plaintiff. 
G u i o n  for defendant. 

PEARSON, J. I n  Gaither v. Teagzie ,  26 K. C., 65, the bill of 
sale, like the one in this case, TT-as upon a condition precedent. 
The decision in  that case assumes that  the property remained 
in  the rendor, and he ~vould be entitled to recorer, unless the 
price had been paid. It is  the miqfortune of the defendant 
that  Cline, his vendor, has not paid for the horse, so as to vest 
the title by a performance of the condition. We concur with 
his Honor, tha t  the bill of sale ~ t s  not a mortgage, but a sale, 
to take effect if the price was paid. There is no statute rrquir- 
ing such bills of sale to be registered. Should the practice of 
making such bills of sale become common, how f a r  the evil of 
allowing an  intended vendee to h a r e  possession and therebp 
acquire a false credit, while the vendor retains the title, 77511 
require legislative interference, and may be a matter for the 
consideration of the General -Assembly. Our  duty is to declare 
the law, not to make it. Admit that ,  i n  this case, the sugges- 
tion of allowing the title to remain with the plaintiff's intestate 
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was made by Cline, for the purpose of defrauding his creditors 
and preventing them from har ing  the mare levied upon and 
sold for his debts, and that  the defendant afterwards, bonn ficle, 
bought the mare from Cline: it cannot avail the defendant, be- 
cause, as Cline had no rested right of property, the defendsnt 
could acquire none from him. The statutes 13 and 27 Eliza- 
beth hare  no application to cases like the present. Those stat- 
utes apply to cases where one has the right of property and 
transfers it, ~ v i t h  the intent to defraud creditors and purchasers. 
The transfer is declared void and the property remains his, sub- 
ject to the rights of creditors and purchasers. When one has 

not the right of property, to declare a transfer by him 
(180) to be void vould be absurd, and i t  would be equally so 

to declare the transfer to him to be void. Fo r  instance, 
in this case, if the bill of sale by the plaintiff's in test at^ to 
Cline be declared void because of the intent to deceive creditors, 
the title would still remain in the intestate, as the plaintiff now 
alleges. The remedy would be to provide exactly the rererse, 
that  is, tha t  the transfer shall be 1-alid and pass the title with ' 

the possession. 
PER CURIBN. Judgment affirmed. 

Cited:  X c F a d d e n  v. Turner, 48 K. C., 482 ; Smith 2.. Sasser, 
50 K. C., 390; Clayfon v. Hester, 50 N .  C., 390; Prick v. BiL  
liard, 95 X. C., 119; Butts v. Screws, ib., 217; Whitlock u. Lum- 
ber Co., 145 E. C., 124. 

DOE o x  DEBIISE OF WILLIAhI HAliTES ASD WIFE V. T. B. SPRISGS. 

I t  is sufivi~nt evidence of the probate of a will to pass real estate 
that it is certified by the clerk that "it was proved in opm court 
b~ H. G., a snbscribiw witness. and recorded." n -h~n  it ap11ears 
on the fnce of the paper that there n-ere two subscribing x ~ i t -  
nesses. 

APPEAL from the Superior Court of L a v  of XECKI,E~BURG, 
a t  Special Term in July,  1849, Rail?/, J., presiding. 

On the trial of this action in ejectment the defendants were 
proved to be in possession of the premises set forth in thc dccla- 
ration. The  plaintiff's lessors claimed the lands as sole heirs 
of onc Thomas Kendrick, and, to make out their case, they 
offered to read in evidence a cop? of the last will and testament 
of one John  Kendrick, deceased, in which a portion of the land 
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described in  the declaration was derised to Green Xen- 
drick, another portion to Thomas Kendrick, and the res- (181) 
idue to his widow. The defendant objected to the read- 
ing of the said will because i t  n a s  not duly certified; secondly, 
because i t  did not appear that  i t  had el er been prored as a nil1 
to pass real estate. The certificate of the clerk was as follows: 
"The last xidl and testament of John  I h d r i c k ,  deceased, was 
pro\ cd in court by Henry  H. G l o ~  er. a subscribing n itness, and 
recorded." Two other names appeared on the paper as the 
names of subscribing witnesses. The court overruled the objec- 
tion and permitted the will to be read. The plaintiff then read 
a copy of a deed in trust made by Tliomas Iicndrick in ApriI, 
1829, to one James Dinkins. The bargainor in the said deed 
mas the immediate ancestor of the f e m e  lessor of the plaintiff, 
which deed covered the lands embraced in the plaintiff's decla- 
ration, besides some negroes. The plaintiff then, with the riew 
of showing that  the defendant claimed title to the property in 
contror-ersy under Thomab Kendrick, introduced one Smith, 
who m o r e  that  he heard a conrersation betveen one Lewis 
Dinkins, the executor of James Dinkins, the rrustee, and S. 
Fox, the administrator of Thomas Iiendrick, and R. J. Dinkins, 
the cestui yur  trust, in IT hich con~ersation it was agreed by R. 
J. Dinkins that  the executor of the trustee might surrender the 
negroes to the administrator of Kendrick, if he could get the 
land;  and he also proved tha t  he heard R. J .  Dinkins say that  
he had purchased from the vidow of Thomas Kendrick her 
dam-er estate in the land. a t  the price of $600; which testimony 
was objected to and the objection overruled bv his Honor. The  
plaintiff read copies of deeds. after objection.., from R. J. Din- 
kins to one B. Persons and from l3. Persons to El i  Sprincs, the 
husband of the defendant T. B. Sprinqs. I t  appcarcd from the 
testimony of the plaintiff that  106 acres of the land sued for  
had belonged to one Osborne, and that his daughter and 
her husband, ~ ~ h i l e  she v a s  a married woman, had con- (182) 
rered  the land to the feme plaintiff, TI-ithout anv p r i rv  
examination, and that  she and her husbnnd hqd lxen dead for  
five years. so that  the lessors of the plaintiff had no title to this 
portion of the land;  hut the plaintiff inqisted, if the jurv n7ere 
satisfied from the testilnonr of Smith, that  R. J. Dinkins claimed 
the land under the trust deed, the plaintiff 77-as entitlcd to re- 
corer the whole of the land dcscribed in the declaration. And 
hi? Honor instructed the jurv that if thev 7T7ere saticficd from 
the testimonc of Smith,  that  Dinkins claimed all the land sued 
for, under the trust deed to James Dinkins, the plaintiff nras 
entitled to recover all the land described in his declaration. 
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The judge was requested to charge the jury that  the plaintiff 
was not entitled to recover the 106 acres, conveyed by the hus- 
band and wife, for  the reason that, according to the plaintiff, 
the lessors had no title; ~vhich  charge the court refused to give. 
A verdict x ~ a s  returned for ,the plaintiff for  all the lands de- 
scribed in the declaration. From the j u d p e n t  upon this ver- 
dict the defendant appealed. 

Tizompsox, Ujjnutnz and Alexan tler for plaintiff. 
Boyden and li7iZson for defendant. 

Nasrr, J. T7e think his Honor erred in his instruction to the 
jury, and {here n.ust be a renire  d e  ROCO.  011 the trial, a copy 
of the will of Thomas Kendrick, the father of the fertze lessor 
of the  lai in tiff, n7as offered in e ~ i d e n c e  and opposed, upon the 
ground that it did not appear from the clerk's certificate that  it 
had been prored as a d l  to pass real estate. The will is at- 
tested by three x~itnesses, and the clerk certifies "that i t  was 
proved in open court by Henry  H. Glover, a subscribing wit- 
ness, and recorded." The alleged objection is that  the clerk has 

not certified that the vitness prored the will, as required 
(183) by  la^ to pass real estate. It is  believed the probate is 

sufficient to pass the real estate, and that it does so sufi- 
ciently appears by the certificate. 

The  objection was firs1 brought to the notice of the Court in 
U.  S. .c. B l o u ~ ~ t ,  4 N .  C., 181. I n  that case the clerk's cer- 
tificate Tvas as in this, and the objection the same. The decision 
~ v a s  that  i t  is not essential that the clerk's certificate should set 
out all the circun~stances necessary to the validity of the mill to 
pass real estate. When it appears on the face of the will that  
there were two ~vitnesses, and the clerk certifies that  it mas 
proved by one, the proof must pr ima  facie be intended to have 
been 5uch as the law requires, that  is, that the witness deposed 
that he and ihe other 1vitne.s subscribed the mill i n  the presence 
of the testalor, because the lam requires such an  attestation and 
such prcof, and rvithout i t  the court would not admit i t  to pro- 
bate. That case n7as referred to and approved of in a more re- 
cent one of Jlorgan 7). Bass ,  23 N. C., 243. The certificate of 
the clerk there, as in this case, as to the proof of the will, so as 
to pass real estate, was sufficient-and the court committed no 
error in admitting the evidence. W e  express this opinion, not 
because it is necessary to the decision of the question properly 
submitted to us, but because, as the case must go back to another 
jury, our silence upon i t  might be n~isunderstood and the investi- 
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gation embarrassed by it. The plaintiff is not entitled to a ver- 
dict. H e  showed no legal title to the land in his lessor. No  
grant was produced, and, as fa r  as the case discloses the facts, 
the title is still in the State. To remedy this defect, he alleges 
that the defendant claimed the land under a deed of trust made 
by Thomas Kendrick, the father of the feme lessor. I t  appeared 
ihat Thomas Kendrick claimed the land and conveyed i; in trust 
to one James Dinkins, to secure a debt due to one Robert J. 
Dinkins, and the plaintiff proved by a witness named 
Smith that he heard a conversation between Lewis (154) 
Dinkins, S. Fox and R. J. Dinlrins, in which i t  was 
agreed ihat the executor might surrender the negroes to the 
administrators, if he (Robert J. Dinkins) could get the land. 
At the time this conversation took plnce Thomas Iiendrick and 
Jamcs Dinltins mere both dead. Lewis Dinliins was the execu- 
tor of the trustee and S. Fox the administrator of the bar- 
gainor. Smith further prored that he heard Robert J. Dinkins 
say he had purchased of the widow of Thomas Kendricli her 
right of dower in the land in  question. The reception of all 
this testimony was opposed, but the objections were overruled. 
A regular paper title was shomn by the plaintiff from Robert J. 
Dinkins to the defendant. IIis Honor instructed the jury that 
if, from the testimony of Smith, they believed that Robert J. 
Dinkins claimed the land in controversy under the deed of trust, 
the plaintiff was en1 itled to recorer all the land described in  his 
declaration. On looking into the deed of trust it appears that 
it conveyed to Jamcs Dinkins, the trustee, only a life estate, 
without any prorision for its continuance after his death. At 
the time the conversation testified to by Smith took place both 
James Dinkins and Thomas Kendrirk were dead. The legal 
title had reverted back to the heir at law of Thonms Xcndrick, 
who was the f e m ~  lcswr of the plaintiff, she beinq his only 
child. The deed of trust mas functus o f i c io ,  a dead letter; and 
R,obert Dinlrins conld not claim under it. Kor is there any evi- 
dence that he ever was in the possession of the land or any 
portion of it. His  declaration was, if he conld get the land the 
executor of the trustee might give up to the administrator of 
the bargainor the negroes conveyed by it. Kor was there any 
proof what had become of the negroes. There mas, in fact, 
nothing for an estoppel to operate on. Estoppels are not favored 
in  law, particularly such as arise from the acts of the party, 
as their effect is to exclude the truth. The plaintiff hav- 
ing entirely failed to show that the defendant claimed (185) 
through Robert J. Dinkins under the deed of trust, and 
having produced no sufficient evidence of a legal title in his 
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lessors, was not  entitled to  a verdict. T h e  exception to t h e  
mesne conveyances was ~ v i t h d r a v m  i n  the  argument  before us. 

PER CURIAAI. Judgment  reversed. a n d  a z,enire de novo 
a~varded .  

Cited: Colcard T .  Xonroe, 63 N. C., 289 ; Jrnkins v. Jenkins, 
96 S. C., 258 ; Cozcles .c. Reacis, 109 X. C., 421  ; I n  re Thomas, 
111 Pu'. C., 413;  llloody v. Johnson, 112 N. C., 800, 813. 

DOE ON DEMISE OF JOI IN  MOFFIT ET AL. V. JOSHTJA 
WITHERSPOOS. 

1. Where the lessors of the plaintiff claimed as the heirs a t  law of 
one 8. D., who was dead: Held. that the declarations of the said 
A. D. that the said lessors were the children of a married sister, 
deceased, and were her nearest living relations, were admissible 
in evidence to prove the fact of such relationship. 

2. Such declarations are  competent to prove marriages as  well as  
births. 

3. The declarations of counsel on the trial of a cause. as  to matters 
of fact, are not evidence against one who was managing the suit 
as  agent for the client, even if they could be against the client 
himself: 

4. Held. that it was error in a judge to instruct the jury, 1~1irn the 
inquiry was as  to the mental capacity of a party, that "it was 
not sufficient that she should be able merely to answer familiar 
questions, but to manage her business with judzlnent and dis- 
cernment." I t  is sufficient if the person understood what he v a s  
about. 

APPEAL f r o m  the  Superior  Court  of L a v  of IREDELL, a t  
S p r i n g  Term, 1849, Ellis, J., presiding. 

T h i s  Ivas a n  action of ejectment begun i n  1838. T h e  lessors 
of the plaintiff claimed title t o  the  premises i n  question, 

(186) as  the  heirs a t  l aw of A n n  Donahoe,  rho, accordinq to 
the  proof, died i n  1832, unmarried a n d  clddless .  T h e  

plaintiff exhibited i n  evidence a g ran t  f r o m  t h e  S ta te  t o  t h e  
said Donahoe f o r  the  l and  i n  dispute. dated i n  1780, and  coun- 
tersigned bv J o h n  Shepherd,  wi th  t h e  addition pr. see. T h e  de- 
fendant  objected to  the  reading of t h e  qrant ,  upon  the  ground  
tha t  i t  did n ~ t  appear  to  h a r e  been duly countersiened by t h e  
Secretary of State. T h e  court overruled t h e  objection a n d  t h e  
gran t  IT-as read. T o  prore  t h a t  the  lessors of the  plaintiff were 
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the sole and proper heirs at law of Ann Donahoe, a witness was 
introduced who swcre that twenty-five or twenty-six years ago, 
or perhaps a little more, he heard the said Ann Donahoe say- 
then a very old woman-when on a visit to the lessors of the 
plaintiff, that they were the nearest relations she had living, 
and that they were the children of her sister, who mas long 
since dead, and who had many years before married one Whita- 
ker, the father of the said lessors; that the said lessors lived in 
the county of McDowell, then Burke. Mrs. Wellborne, a wit- 
ness for the defendant, swore that on one occasion the said 
Donahoe came to her husband's to get him to write her will, as 
she desired to leave her property to strangers, in order that i t  
might not descend to her relations in Bwrke. The defendant 
claimed title to some lands from the said Donahoe, under sev- 
eral deeds offered in evidence and executed by her in 1828, 
1830 and 1831, and coverin? the premises in question. The 
plaintiff insisted that the said deeds were void for want of men- 
tal capacity in the said Donahoe at  the time to execute the 
same, and, to establish this fact, introduced much testimony, 
and, among other things, offered to prove by Col. Adolphus 
Erwin that he was present in Wilkes Court, in  1823, when a 
suit was tried in which one Howard mas plaintiff and the said 
Ann Donahoe defendant; that this defendant acted as 
the agent of the said Donahoe, and empIoyed the Hon. (187) 
D. I?. Caldwell as counsel, and offered to prove, and 
through his coun:cl insisted, that the said Donahoe was incom- 
petent from old age to make a contract, and upon that occasion 
set up the incapacity of the said Donahoe as a matter of defense. 
The defendant objected to this testimony, upon the ground, (1) 
for the want of a transcript of a record of tho said suit; (2 )  
that the defendant ouqht not to be affected by the declarations 
and acts of his counsel, and particularly, as he vTas only the 
agent of the said Donahre in the management of the said suit. 
The court decided that it n-odd be improper fo speak of the 
detailed occurrences of the said suit, xithout p-oducinq a copy 
of the record, and that ercn a copy of the record could not be 
read by -ray of concludinq the defendant in this action, but 
that the plaintiff miqht gii~e evidence of the acts and declara- 
tions of the defendant. and a190 the declarationq of his counsel 
in his presence, as to matters of fact, which declarations the jury 
might wciqh a t  their discretion. Colonel E r ~ i n  then pro- 
ceeded. and stated that the defendant was present, in the hear- 
ing of his counsel in Willies, and that his connsel declared and 
argued to thc jury that the said Donahoc, from old age, was 
non conlpm nrelrfis; that the defendant acted at the time as 
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agent for the said Donahoe, and employed the said counsel. and 
n a s  silent when these declarations mere made. The plaintiff 
thrn offered to read the depo.ition of a witness, taken de bene 
esqe. who n a i  since dead. which deposition n-as taken in pursu- 
ance cif 2 conimi4on issued by the clerk, in x-acation, on the 
application of the plaintiff. The defendant's counsel objected 
to the reading of the deposition, upon the ground that  i t  lvas 
not taken in pursuance to the act of ,\siembly. The  plaintiff's 
counsel then read the following general rule, entered a: the Fal l  

Term, 1597,  of this Court:  "Ordered, by consent of tho 
(188) lav~yeru attending this court, that  comn~issions to take 

depoGtions be issued by the clerk of the court, on appli- 
c a t i ~ n  to him, as other process." The defendant's counsel still 
objected. and argued that the case did not fall within the said 
rule. The court entertained the opinion that it tvas governed 
by the rule, but renlarked that the rule itself n a s  not lam, but 
only a conventional agreenient between the attorneys of this 
Court, and that  if the defendant's counsel insisted upon it, he 
~ d d  disregard the rule and administer the lam as understood 
by the court. The defendant's counsel replied that  they waived 
nothing. The court rejected the deposition. The defendant's 
counsel, to prore the sanity of the said Donahoe a t  the time of 
ma!ring the said deed, offered to read the depcsition of two wit- 
nesses, residenrs of the Stntc of Georgia, and taken in pursu- 
ance of a co~nmission issued by the clerk of this Court in raca- 
tion and on the application of the defendant. The plaintiff's 
c o ~ ~ n s e l  t bjectqd to the reading of the deposition, upon the 
ground that the colnnliyuion issued xithout any special order 
of court to  that effect. The defendant's counsel contended that  
there n a s  no j~roof that the lesqors t f  the plaintiff were the 
legitimate children of the said Donahoe's sister, and that  i t  mas 
not in evidence that <he n a s  ever lavfully married to the said 
Whitaker. The court instructed the jury that  if they beliered 
the lessors ve re  the children of said Donahoe's sister and recog- 
ni7ed bv her as relatives, then the law presumed them legiti- 
mate until the conlrary appeared, and left it  to them to sap, 
from all the tcitii!~ony.  he-her or not the lessors of the plain- 
tiff lvere the heirs at l a v  of Ann Donahoe. The court further 
charged the jury that  the law presumed the said Donahoe capa- 
ble of making the said deed, unlcqs the evidence satisfied them 
to thc c ntrary, and that. in jndqing of the suficiency of her 
intellect, it  o w  not nierely necessary that she should be able to 
a n w e r  familiar questions, hut to manage her business with 
judgment and discernment. The  jury returned a verdict for  
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the plaintiff. Rule for a new trial granted. Rule dis- (189) 
charged and judgment of the court, from which the de- 
fendant appealed to the Supreme Court. 

Boyden  and .Llezander for plaintiff. 
Osborne, C p u m ,  A u e ~ y  and GuEon for defendant. 

NASH, J. This is an action of ejectment. The lessors of the 
plaintiff claim the land in  controversy as the heirs at law of 
Ann Donahoe, and the defendant claims title under her also. 
I t  is. therefore, unnecessary to decide the question as to the 
sufficiency of the certificate u p m  the grant to her. Both par- 
ties are estopped to deny title in her. The declarations of Ann 
Donahoe were properly admitted to prove the pedigree of the 
lessors of the plaintiff. In such questions it is often impossible 
to prove the relationship of past generations by living witnesses, 
and resort must be had to declarations, made by those now 
dead, m7ho were likely to know the facts. Ann Donahoe, who is 
dead and under whom the defendant claims title, who was at 
the time a very old woman, declared that the lessors of the 
plaintiff were the childrm of her sister, who was married to 
one Whitaker, both of whom died many years ago, and that 
they were her nearest relaticns. The question is not as to the 
sufficiency, but as to the competence of the testimony. Ann 
Donahoe, as she states, was the sister of Whitaker's wife, con- 
temporaneous with her, and the lessors of the plaintiff were the 
issue of that mnrriage. These are not mere wanton declara- 
tions-they were made to the le~sors themselves, when pointing 
out the connection between them and the said Ann, and, in all 
probability, her heirs. Were these declarations of Mrs. Dona- 
hoe eridence proper to go to the jury of the fact of the mar- 
riage of Whitaker and her sister? We think they were. A 
marriage is proved either by showing an actual marriage or by 
proof of reputation or cohabitation of the parties. The usual 
evidence under the first in this State is by some person 
who mas present at the ceremony. Under the second, (190) 
declarations of deceased members of a family, 3 Starkie 
Ev., 4th part, 989;  1st vol., do, 33, 59. Gut the declarations 
here m n t  furihw than nm-e reputation. Mrs. Donahoe speaks 
of x~hat  she declares she knew to be the fact, that the lessors of 
the plaintiff wcrc +he children of her sister., and born in wed- 
loc5. If so. the law prcsnme~ thcni to be legitimate until the 
contrary is shown. 2 Starkie Ev., 217, p. 4. Such a declara- 
tion is not only euidcnce of pedigree, but also of the state of 
the family, as regards the relationship of its different members. 



IS THE S'LTPRENE COURT. [32 

1 Starkie Ev., 95. I n  this case it was not only as to the legiti- 
inacy of the lcssorr of the 7)1aintiff, but also that  they IT-ere her 
nearest l i ~ i n g  relntirnq. The word relation is the same as kin- 
dred or consanpinitv.  Illrq. T h i t a k e r  was the sister of Nrs.  
Donahoe, who was the first purchaser of the land in question, 
and her collateral relations, and, upon her death TT-ithout issue, 
was her heir or  one of her heirs, and, upcn the death of Xm. 
Whitaker, her children stood in her place and succeeded to the 
inheritance of Mrs. Donahoe's estate, exc1usi~-e of those more 
distantly related. 2 Chitty Blk., 204. The declarations of Mrs. 
Donahi e showed that such was the fact, if beliered, and en- 
tirely rebutted the idea that there was any person o r  persons 
who stood het~i~een them and the succession. I t  was, then, evi- 
dence to go to the jury of these facts, and his Honor committed 
no error in admitting it. Howeuer small the weight might be, 
its admiss ib i l i t~  seems to rest on clear legal principles. We 
think his Honor erred in admitting the testimony of Mr. Erwin 
as to the declarations of the counsel of Mrs. Donahoe, made on 1 

the tr ial  of the suit of Howard against her. The present de- 
fendant n t s  the agent of Mrs. Donahoe in the management of 

that  suit, and the declarations qiren in eridence were 
(191)  those of the counsel, made in his argument to the jury. 

II is  Honor held that  the plaintiff iiiiqht give eridence of 
the acts and declarations of the defendant. and also the declara- 
tions of his counsel in his presence. as to matters of fact, vhich  
declaration? the jurv niiyht ~ r e i g h  at their discretion. h'o fault 
cnn be found with the firct part of his opinion. TTe cannot con- 
cur in the latter. I n  the first place, the counsel m~hose declara- 
tions Irere given in eridcnce TIYIS not the counsel of the defend- 
ant. To hcld hiin bound by all the declarations made by the 
cl u~lqcl of his principal in the ar9m:lent of the case vould be 
car i~- ing  his liability as aqent f ~ r t l i e r  than any principle of 
lan- n.c are acquainted wit11 n o d d  justify. It ~ r o u l d  be cavy-  
ing the doctrine very f a r  to ~ R J -  that a par t7  to a suit wos  bound 
bv declarntioxs of counqel madc in his arpmnent to the jury, 
t l lmyh made in his presence. 

H i s  Honor committed no error i n  rejecting the depoqition 
offered in evidence by the plaintiff. I t  being taken d c  b e n e  
@ S S P ,  i t  did not come ni th in  the rule under ~ ~ h i c h  it was taken. 
H e  erred in rejecting the deposition offered hy the defendant; 
this being taken under the general order. establislied hy the 
court, the other requiring a special order, nhich  hnd not been 
obtained. We do not aqree with his Honor in his declarations 
to the jury upon the mental capacity of Ann Donahoe, a. to the ' 

rule by which they TTere to ascertain the fact. H e  charred tha t  
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Ann Donahoe was deemed in law capable of making a contract 
until the contrary was prored. This is correct, so fa r  as this 
case is concerned. He then proceeds, in judging of the suf- 
ficiency of her intellect, "it was not sufficient that she should be 
able, merely, to answer familiar questions, but to manage her 
business with judgment and discernment." TVe do not consider 
the rule so laid down to be correct. If all persons are to be 
judged incapable of making contracts who do not manage their 
business "with judgment aud discernment," we apprehend there 
are many more disqualified by law than are now con- 
sidered so. We know no better rule upon this subject (192) 
than that laid down by Lord Coke, that the person iiiust 
be able to understand what he is about. To the same effect is 
the language of Chirf J u s t i c e  T a y l o r  in Armstrong v. Short ,  
8 N .  C., 11. The rule laid down by his Honor was too broad, 
and well calculated to mislead the jury. 

PEARSON, J. The declarations of Ann Donahoe were clearly 
admissible to prove the relationship of the lessors of the plain- 
tiff to her. The declarations of a deceased member of a family 
are admitted as evidence in matters of pedigree, using the word 
in its largest sense, so as to include marriages and births-for 
two reasons: it is a matter supposed to be within their knowl- 
edge; i t  is a matter about which they are presumed to be par- 
ticularly interested to ascertain and declare the truth. Every 
one, from a feeling of nature, endearors to know who his rela- 
tions are, and mill seldom declare those to be his kinsmen who 
are not. Matters of pedigree are difficult of proof, and, after 
one generation has passed, can rarely be established by better 
evidence. Declarations of deceased members of a family are 
received as the best evidence the nature of thc case admits, and 
as tending, most usually, to establish the truth. I n  this case, 
besides the above rule of eridcnce, the dcelnrations of A m  Don- 
ahoc are admissible upon the ground Illat both of the lw-ties 
claim i~nder  hcr-the l ~ ~ s o r s  of the plaintiff as her allc,ccd heirs, 
and the d~fendant  as her dlcged donee. 

PER CCRIAII. Judgment relersed, and a venil~e tlc nova 
awarded. 

Cited:  8. v. M c Q u e e n ,  46 N .  C., 178: Smith c. 1;1. I?., 68 N. 
C., 116; Pcrine T .  R,~l)erts, 82 N .  C.. 453: Enrvhnrclt 1.. Pi,lifh, 
86 N. C.. 484; Bost 1) .  Cost, 87 X. C., 487;  T o h c c o  Po. 7 > .  XcTs"1- 
w e e ,  96 N. C.. 7.5 ; Dnvirlson 1%. CT'ifo? (7, 100 N. C., 23 ; H o d r p ~  
v. Ilodges, 106 N .  C., 3 7 5 ;  Cnmeroiz 2.. Pozcw Co., 139 S. C., 
367; Sprinkle v. Wellborn,  140 N .  C., 181; l lo~,cl  7.. Ufg. Co., 
ib., 384. 
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1. \\-here ;I wrt : \ i~i  duty arises nilder :I sc;~lrd instr~uuellt. mcrely ac- 
cord and satisfaction hy 1):lrol is n o  suWcielrt :lilsn-cr. for a deed 
ought to be al-oided by a matter of as high n naturo. 

2. E n t  n-lierc the corenant soliuds n1to:ether in ilalnn!:os, though se- 
currd by a pennlt~-, accord a i d  satisfactiul~ ewcntcd thougll in 
parol. is a good defeasc.. 

h r ~ a r ~  from the Superior Courr of Law of J h c o s ,  a t  Fa l l  
Term, 1848, N a n l y ,  J., presiding. 

This is  an action of debt on a co~enan t .  The case is as fol- 
lows: The intestate, Douglass, contracted by deed to purchase 
from the plaintiff a tract of land, a t  the price of $1,500. The 
covenant is executed by both parties, and each is  bound to the 
other i n  the penal sum of $3,000. The vendor is bound to n~alie 
title when the purchase money is paid, and the vendee to pay 
the nioney in the year 1846, if put into possession in  that  p a r .  
The  words of the latter corenant :ire, "the consideration of 
$1,500 to be paid to said Cab?, \i-!len said Douclns~ should be 
put  in full possession of the land contracted for." The breach 
assigned in the declaration is that the intestate did not, during 
1846, pay the price stipulnted in thc condirion of the bond; the 
damages demanded are for the failure so to do. S e ~ e r J  pleas 
were entered by the defendant. The only one relied on iq tha t  

of accord and satisfaction. I t  n a s  admitted that the in- 
(104) testate had declared his inability to 1)erform his contract, 

but the defendant alleges that  n-lien cnllcd on by the 
plaintiff to do so, the parties had entered into a new contract, 
to n-it, that  the inte3tate proposed to the plaintiff to pay him 
$100 on account cf his di-al)pointmat,  nh ich  the plaintiff ac- 
ccptcd as R satisfaction. On the part of the plaintiff it  is con- 
tended that, as the intcs;ate's obligation IT-as under s ~ a l ,  i t  could 
not be discharged by an accord and iatisfaction entered into hy 
parol. and that. therefore, the testimony  as improprrly re- 
ccircd. The teetiniony Tias rcccirctl. and the i u r r  instructed 
thnt if ther  hcliered it they chould find for the defendant. 

T h ~ r e  n a s  a wrdic t  for  the defendant. and the plaintiff 
appealed. 

1';. 17. Wood f i n  and J. I T7 .  K'ooili;~ for plaintiff 
Girlthe? for defendant. 

SA.:~. J. As a qeneral propo4tion i t  is t m c  that  n-here a 
certain duty arise,. under a scaled instrument merely accord 
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and satisfaction by parol is no sufficient answer, for a deed ought 
to he avoided by a matter of as high a nature. B!nlce's case, 
6 Coke, 44. As in an action of debt upon a single hill, for the 
payment of money o11ly, for there the debt is ascertained. Pres- 
ton v .  Christmas, 1 Wil., 88. But when the covenant sounds 
altogether in damages, though secured by a penalty, accord and 
satisfaction executed, though in parol, is a good defense. This 
doctrine is clearly established by the case of iq. v. Cordon, 
30 N. C., 179. There the action was in debt on a guardian 
bond, and satisfaction pleaded. Upon settling his accounts, the 
guardian fell largely in debt to his ward, the relator, and, in  
satisfaction, transferred by assignment to him several promis- 
sory notes on third persons, which were accepted in satisfaction 
of the balance. This Court decided that the suit was 
substantially for damages; that the duty did not accrue (195) 
to the relator in  certainty by the bond, but from a wrong 
or default subsequent, which gave him his action to recorer 
damages from the defendant, and consequently a plea of satis- 
faction of those damages is good. This case covers the whole 
ground taken on the defense. 

PER C U K I ~ ~ M .  Judgment aflirnied. 

1. -2 jxrrty does liot ~ n n l r c  one his witness by t:?l<inr his deposition, 
~~-l-hic.li hr decli~lrs to re:lcl. or by having him sub~)*?naed, and then 
declining to examine him. 

2. A11 contr:lcts are se~er:~l,  nlthouqh n ~ a d c  hy 1)utners. 

~ P P E ~ I ,  from the Superior Court of Law of MECKT,ENBURG, 
at Special Term in July, 1840, Baile?~, ,T., presiding. 

This was an action of assu?npsit, brought by the plaintiffs as 
partners under the style of Neil, Brown & Williams, against the 
defendants, as partners under the style of I,. 1). Childs Le Co. 
Thc contract on the part of the defendants was to 111ake and 
delircr certain ~nachincry for a. cotton factorp, and the breaches 
alleged were that the nlachinery was not of proper materials 
and m~orkmansl~ip, nor delirered according to the contlact. The 
plaintiffs introduced one Stowe as a witncss, who proled that, 
in January, 1846, a contract was entered into bctwcen the plain- 
tiff Neil, acting for the firm of Neil, Brown & Williams, 
and the defendant Childs, acting for the firm of 1,. D. (196) 
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Childs R- Co., in ~vhich  it v a s  agreed tha t  the defendants would 
make and delirer certain n~achinery for a cotton factory at 
their ~vnrehouse by 1 -iugust succeeding, and the plaintiffs 
ayreed that  ii should he paid for in cash on the delivery. I t  
TI-RS als? acreed that the innchinerr should be made of the best 
niaterials and in the beqt strle of workmanship. On cross- 
examination it x i s  stated by the witness that a t  the time the 
cmtrac t  I K I ~  made he n-as a clerk of L. D. Childs iC- Co., then 
under t h ~  tlirection of the defendant Cldds ,  and that, in the 
prc.sence of the plaintiff Neil. he took doxn a memoranduin in  
which he y c i f i e d  tl,r kinds of niachinery and the price of each 
article. I t  n a s  objected that proof of the verbal contract could 
not be giren if the contract T ~ S  -mitten in the manner stated 
by the n i t n c w  Thp objection was orerruled. The vitness 
prored t l ~ t  thc ~ m c h i n e r y  ma., not  deli^-ered u n ~ i l  January,  
I%;, and that it? n~ater ia ls  and style of workmanship ~ ~ e i - e  
inferior to those aqreed upon. The defendants then offered 
and read the deposition cf one Springsiein, to prove the value 
of the machinery. Thiq deposition had been taken by the plain- 
tiRs, but was not oflered by them. 

The l~lnintiffs introduced a wiincv to prore that  the witness 
Sprinystein had hoqtile feelinqs to them  hen the deposition 
~ i 9 q  talcell, and that 11c had made state::lents contradictory of 
ti:? deposition beforc i t  was taken. Tbi; t ~ s t i n ~ o n v  71-as ob- 
jecierl to, but admitied by the court. The defendants objected 
tlrst ' ~ I P  plaintiFs could not rccorrr, hecan-e there was no proof 
that  the n:achinery. i!ic*uph delivered to the plaintiffs and re- 
cpircd by them, had b e ~ n  paid for brfo1.e the suit v a s  brouqht. 
The  objec~ion n7as 01 cwdcd .  I t  n as 01, jwted, filrther, that the 
plaint;ft'-: could not recover bc.cau.e thcre m s  no proof of the 

partnership of L. D. Childs and IT. J. Holie. On this 
(197) y i n t  the court charged the ju r r  that ,  though thir ve re  

:rue, ~ e t ,  if the :?laintiff. had wtiqfied them that  +hpy 
n7crc entilled +a recover nqsiurt thr  defcudant Child;. they 
11 i ~ ~ l i  t ~ s m d r r  heir I rrclict aqninqt him only. The jury found 
a T-e-dic: ao,ninit both, 2nd from the jud r rn~n t  thereon the de- 
frndants appealed. 

PEARSOS, J. There is no error in any of the matters excepted 
to b , ~  the defendants. The  n~emornndum made by the defend- 
ant's clerk r a s  not signed by the parties, or  intended by them as 
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the memorial of their contract. I t  was a private entry for the 
use of the defendants, and might have been used to refredl the 
n:emory of the n-itness. I f  the witness Springstein l n d  beeu 
called and exarnincd, or if his deposition had been read by the 
plaintiff, the exception would have raised the question whether 
a party can impeach his own witness in whose testimony he is 
disappointed, by showing that he had, on other occasions, stated 
differently. The reason for not allowing a party to impeach 
his own witness, by showing his general character to be bad, is 
that he shall not be heard to say that he attempted to ircpose 
on the jury by calling a witness whose general character is 
known to be bad ; but this reason does not apply to the exclu- 
sion of declarations made on other occasions, and by ~ ~ h i c h  tha 
party calling a witness might have been deceived. The ques- 
tion is one of some intcrest, but we are not called on now to de- 
cide it, as it does not arise in this case, for a party does not 
make one his witness by taking his deposition, which he de- 
clines to read, or by haring a witness subpcenaed and then de- 
clining to examine him. 

The machinery was to be paid for on delivery. The payment 
of the price was not a condition precedent to the plain- 
tiff's right of action. The defendant might ha1-e re- (198) 
fused to deliver it, unless the price was paid, or they 
were at liberty to deliver it and bring an action for the price. 
The last exception is also untenable. I n  an action against two, 
a recovery may be had against one of the defendants only, for 
all contracts are sereral, although made by partners. Jones v.  
Ross, 4 N. C., 335; Bradhurst v. Pearson, ante, 55 .  The ques- 
tion, however, does not arise, for the jury found a rcrdict 
against both defendants, and there is no exception on that 
ground. The judgment is affirmed. 

PER CIJRIAM. Judgnicnt affirmed. 

Cited: Strz~dwick 7'. Brodnax, 83 N.  C., 408 ; Hudso7z v. Jor- 
dan, 108 N. C., 13. 
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Dor ox  DL\IISI: or  KILLIA1\ISOS v. JOSAS BEDFORD. 

_\PPE&L from the Superior Court of Lax- of RLTIIERF~RD, a t  
Fal l  'Term, lW3. - I l a i z /~ / ,  J., l~residinq. 

The action  as tried in N o ~ e i ~ i b e r .  18-18, and the lessor of 
the plaintiff claimed under a sale h -  the sherifF on a ficri fac ias  

againqt the land\ of Squirc Sinimnns, purporting to be 
(193)  i s w d  for thc su111 of $2,227. n-hich Ecnjaniin Locan 

~ c o ~ - e r e d  from iSii~inloni hp a decree of the Supreme 
Court in a snit in equity, late17 pending therein betneen those 
parties :md oilier.. The plaintiff' offered in  evidence a certified 
copy of the execution and of the final decree, as stated in the 
execution. ni thout the pleadillps or any other proceedings in 
the cnui;e. Upon objection ii~ade. the court held the evidence 
insufficieni. and the plaintiff submitted to a nonwit  and ap- 
pealed. 

( h i 0 1 1  and 1 ~ y 1  ui11 for plaintiff. 
Gn.cfer for defendant. 

Xu11 IS, C. J .  -1s the defcnclant in this suit was not tlle de- 
fendant in  he execution, and it did not appear that the former 
came in under the latter after the lien of the execution attached, 
it must be assumed that  the plaintiff alleged a p r i i r  purchase 
hy Bedford in fraud of the creditorb of Simlnons. Conse- 
qucnily, i t  n-as necessary that  tlle plainiiff qhould produce ,he  
decree. a i  TI-ell as the execution, in order to establi.11 that  Logan 
71-as a creditor ( R u t h e r f o r d  L .  R a b u m ,  a v t e ,  144) ; and in order 
t?  n d c  the decree exiclence, it nas ,  of course, requisite to have 
the hill and anslier and so lnuch of the ldeadings and orders as 
~vould s l ~ o ~ i -  that the decree laas pronounced in a cause properly 
constituted hetn een parties. 

PER CCRIAX. Judgn~eil t  affirmed. 

Cile t i :  L?jerly c. ST'lieeler, 33 K. C., 299 :  Stui1ii1,qs c.  Gu l l ey ,  
48 S. C., 346. 
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,\PPEAL from the Superior Court of Law of CATATBA. at  Fall 
Term, 1848, X o o r c ,  J., presiding. 

The action is brought in debt on the defendant's official bond, 
as Sheriff of Catawba  count^. The breach assigned is in not 
using due diligence to collect a note put into his hands. One 
Douglass owed the plaintiff $100, due by note, which he put into 
the hands of the plaintiff on Thursday, togfther ~ ~ i t h  a warrant 
and a bail bond, and took from him a receipt for thc same. At 
the same time he informed the defendant that Douqlass ~r-ns in 
the county, and he wanted him to execuie ihe process forthrvith. 
Douglass had been a citizen of Catamba County, but had re- 
moved to Tennessee, taking ~vi th  Iiim sereral negroes, and i t  
was proved that he had the same negroes some time after his 
arrival, and a tract of land and a considerable quantity of 
stock. When he removed he was reported to be insolrent. 
When the defendant received the note and warrant, he said he 
could not execute the process until Saturday. as he had an 
engagement to sell some property the next day at New- 
ton. On Saturday morning the defendant started, as he (201) 
alleged, to serve the process, when he mas informed that 
Douglass had started on his return to Tennessee, and that he 
could not overtake him until he got out of the county. Doug- 
lass took with him, when he left, a mare and colt, worth from 
$75 to $80, which were in his possession when the warrant 
was put into the defendant's hands. Douglass left on Sunday 
morning. 

Upon the subject of damages his Honor instructed the jury 
that if the defendant, by using proper diligence, could have 
subjected the horses to the payment of the debt which Douqlass 
owed the plaintiff, then the latter would be entitled to a mrdict 
for the value of the horses. As to the property in Tennessee, 
the jury mas instructed that the plaintiff had no way to subject 
that, directly, to the payment of his debt, but if the defendant 
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had executed the ~ ~ a r r a n t ,  and had held Donqlaq9 to bail, he 
n ~ i g h t  hare  been thereby con~pelled to go to jail, and, before he 
could hare  taken the oath of an  insolre~it  debtor, he would hare  
been obliged to malie a surrendei-. in his scl~edule or otherwise, 
of the property ill Tennescee. Eut,  i n  considering tilc T 3iue of 
the chance of the plaintiff's collecting his debt in this nay ,  or  
in any other, if Douglass had giren hail. i t  m s  recesaary for 
them to advert to the testilnorly of D o u g l ~ s '  insolvenc;, and 
his right by deed of trust and other legal means to prefer his 
other creditors. 

The  1 erdict wis  for the plaintifl'. and under the instructions 
of the judge the damages nere  a s - e w d  a t  sixpence. From the 
judgment upon this 1 crdict the plaintiff appealed, and excepted 
to the charge upon the subject of damages. 

R o g d e i ~  and Gziiox for plaintiff. 
II. C'. J o n e s  and Gnitller for defendant. 

(203) SASH, J. The  plaintiff is riot entitled to a new tr ial  
unless the court, i n  its charge, committed some error i n  

1a.w. We think the latter part of the judge's charge is erro- 
neous ill two particulars. There was no evidence in the case to 
support it, and i t  was incorrect in law. we are to presume 
that  the exception contains all the e~-idence upon which the 
charge was bottomed. There ~vas ,  then, no eridence of the in- 
so lvenc~  of Douglas~.  On the contrarg, the case states that  a t  
the t h e  the na r ran t   as put into the hands of the defendant 
he had t u o  horses, which he carried off with him ~vlien he left 
the State. and a planiat ioi~ and nenroes and stock in Tenneqsee. 
Cnt the rule laid donn,  by vliicll the jury Tvere to calcnlate the 
plaintiff's chance of securing his debt, has no foundation in  
1 3 ~ - .  I t  is t rue that  n debtor, eren after bcinq imprisoned under 
a r (1. w.,  luny pay other b o n a  fic7c dcbts, to the disappointment 
of his judgment creditor. but that  he mc~y do so is no elidenee 
that  he d l  do so. nor is i t  any answer in the month of the 
sheriff, when sued for negligence in  not executing n writ. Tf it  
can shield the sheriff in this case from ans\~~eri i ig in snljstantial 
damages, it  d l  ans lx r  in any other ~vhcre  the defendant may 
owe nmre than he can pay. In  a11 such cases the officer may 
keen the writ in his pocket, and, n-hen sued, turn upon the 
plaintiff and say, "You hare  suffered no i n j u r r ;  if 1 had ese- 
cuted the nr i t  and taken bail the defendant nlizht hare  paid 
awn- all his property in  diqcharge of other debts, and you 
~ o u l d  hare  cot nothinq." This cannot be t h ~  lav*. The true 
inquiry is. H a s  the defendant, by his negligence, deprived the 
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plaintiff of any legal means of securing the payment of his 
debt? I f  he has, and the debtor had property mhich might, by 
due process, have been subject to it, he shall aiiswcr to the full 
arncunt of the debt; and his Honor in his charge ~ e r y  fully 
pointed out to tlie jury how that ~nigllt have hccn done, if ilie 
process hzd been served. Another objection to the part 
of the charge me are considering is that thcre is no evi- (203) 
dence that Douglass owed one cent but what he owcd to 
this plaintiff. There was no error in  refusing the charge re- 
quired. I f  the defendant could not, by any diliqence, 1i:lvr col- 
lected the debt from D o u g h s ,  then the plaintiff had suffcrcd 
no actual loss, and the defendant mas liable only to nominal 
damages. 

PER CURIAN. Judgment reversed, and a venire de noco 
awarded. 

Cited:  Norgan v. IIome, 44 3. C., 26; X u r p ? ~ y  v .  Troutman, 
50 N. C., 381; Ilearne c. Parker, 52 N.  C., 132; Jenkins v. 
Troutman, ib., 174. 

Where an aqrwiuent mas made betweell a father and his sons, that 
they should purrhase his land : ~ t  excrution sale, a t  an undervalue, 
for his use and for tlie purpose of' Ber~iinq off other creditors: 
Hcld,  t l ~ t  a purchase by the sons under such circumstances was 
fraudulent and void nquinst  creditors, \~hetlier the money was 
furiiishecl by t h ~  father or 11:litl ont of their o~r-11 me:~ns. 

APPEAL from the Superior Court of Law of MCDOWELI,, a t  
Spring Term, 1849, Bade?/, J., presiding. 

Both parties claim under sales by executions against John 
Allen, under the following circumstances: One John McEntire 
had a jud,gnent against John Allen, on which a balance of $400 
was due in August, 1340, and the premises mere then sold by 
the sheriff under a fieii fncias on that judgment, and pur- 
chased at  the price of $405 by the defcndunts. who arc the sons 
of John Allen. and took a deed from the sheria. On 16 
September, 1837, John Allen, as the surety of another (204) 
person, ?are n bond to Morris. the lessor of the plaintiff, 
for $1,000, payable two davs after date; and x suit was com- 
menced thereon in March, 1841, in thc Superior Court of Burke, 
and judgnlcnt obtained in October, 1842, for $1,223.95. On 10 
December, 1842, a f i c r i  facins mas sued out thereon, directcd 
and delivered to the sheriff of Burke, returnable to Spring 



I S  THE SCPREXE COURT. [32 

-- - - - - -- -- - - 
~ ~ O R R I S  u. A L I , ~ ~ .  

Term, 1543, which lvas levied on the premises on 6 Xarch,  
1843, b>- the sheriff of Burke, n lio sold them at  Xorganton, on 
19 April, 1813, a t  $500, to the lessor of the plailitiff and made 
him a deed. The premises are situated in that  portion of 
McDowell County which was taken from Burlie County, and 
the l e r r  of the execution n as made before the first Couilt,v Court 
held for 3 l c D o ~ ~ e l l .  but the sale afterwards. The plaintiff then 
gave eridence that  the premises were, a t  the time of the pur- 
chase by the defendants, of the ~ a l u e  of $1,300, and that John  
Allen x-as much indebted to another perqon and was totally 
insolvent. And the plaintiff further ga l e  evidence tending to 
shov that  the money nhich  the defendants paid for the prem- 
ises belonged to their father:  and also that  there n7as an  agree- 
ment be tmen Jo1111 Allen and his sons. the defendants, that  the 
defendants should bid off the land and tnke the title to them- 
selres, for  the purpose of securing the e n j o p e n t  to the father, 
and with the intent to defraud the plaintiff and other creditors 
of the fathcr of their debts. 

Thereuimn the defendants moved the court to inrtruct the 
jury that  the cheriff of Burke had no antlzoritj- to scll the land 
a t  ;\lorpanton, and therefore that  no title passed bv his deed to 
the lessor of the plaintiff. But  the court refused to g i ~ e  the 
instruction. A\nd his Honor then stated his opinion to the 
j ~ q ,  that  if John  Allen furnished the purchase money, paid 
by the defendants to the sheriff. to the intent that the sons 

should tnke the title to thernselres and thereby defeat the 
( 2 0 3 )  other creditors of the father, the purchase of the drfend- 

ant-  v a s  fraudulent and 1 oid, n l t h o u ~ h  the plaintiff i n  
the execution, XcEntire.  and the cheriff TT-ere parties to such 
agreement. And furthermore, if there m s  an  agreement be- 
tn-een John  Allen and the defendants that they should buy the 
land a t  the sheriE's sale and take the deed to themselves. but 
so that  the father might possess and enjoy it, and n ~ i t h  the 
intention to defeat the lessor of the plaintiff and his other cred- 
itors of their just debts, that  then the purchase of the defend- 
ants TI-ould liken-ice be fraudulent and Toid, althouqh the de- 
fcndantq paid t l A r  ov-n money. There was a verdict for  the 
plaintiff, and the defendants appealed from the j u d p e n t .  

-1very and Gaither for plaintiff. 
B!ynziin and S. 77'. 7T700rljin for defendants. 

RUFFIS, C. J .  B y  the general la-r the sheriff of Burke, if 
he had authority to sell a t  all, was obliged to sell a t  the court- 
house of his own county; and he could not, therefore, go to the 

1.54 
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courthouse of the new county for that purpose. Rev. St., ch. 
45, see. 10. The first question turns, then, upon the power and 
duty of the sheriff of Burke to makc tlle sale. We think very 
clearly that he mas the person, under the acts establishing 
McDowell, 1842, chs. 10 and 11. That county was constituted 
of parts of Rutherford and Burke; and by section 8 of ch. 11 
i t  is enacted that all process issued from the Superior Courts of 
Burke and Rutherford against the citizens of l\lcDowell, until 
a sheriff shall have been elected for McDo~~cl l ,  shall be exe- 
cuted by the sheriff of Burke or Eutherford; and that, after 
that time, such process shall be directed to the shcriff of 1 1 c D o ~ -  
ell and be executed by him. S n d  section 8 enacts "that nothing 
in this act shall bc construed so as to prohibit tlle sheriffs of 
Burke and Rutherford from collecting such moncys as 
are due or may become due on any judgment before the (206) 
first court for McDomli." From those provisions it is 
plain the Legislature did not mean that a creditor should be 
defeated or delayed of rxecntion for his drht by tlle division 
of the county. On the contrary, executions taken out from the 
courts of Burke were to be directed to the sheriff of Burke until 
there should be a county court and sheriff for UcDonell; and, 
of course, the sheriff to ~vhom the execution was by law to be 
directed, and was directed, is the proper officer to execute i t ;  
and i t  is the sole purpose of section 8 to proride aqainst a con- 
trary construction in respect to the officers mentioned in it. 

The Court agrees a l ~ o  to the instructions gircn to the jury 
under the elidcncc. I t  is true that the exception docs not set 
forth the e~-idencc in detail, and thrrefore me cannot affirm 
positively what it n7as. But it is stated, in general terms, that 
it tcnded to prore an agreement b e t ~ x e n  the father and sons, 
before the sale, that the land should be sold by the sheriff and 
the sons should buy it and talw a conrevance, to the double 
intent that the father should still enjoy if and that his other 
creditors should be defrauded; and, under the rcrdict of the 
jury, it must be taken that the cridencc did establish such an 
agreement and upon those intents. Indeed, it v7as admitted at 
the bar that the facts upon the trial mere clearly asainst the 
honcsty of ihe tramaction between the father and sons, if, upon 
the supposition of the sons payinp; their own money, in point 
of law, there could be a fraud vliich mould aroid the sheriff's 
deed at law. We do not think that the plaintiff's case necessa- 
rilv depends on aroiding the deed to the defendants by reason 
of the fraud in their purchase. For, if they bought in trust 
for their father, ~vhethcr hona f i d e  or not. the land would be 
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liable under the act of 1812 to execution for  his debts, unless 
it n a s  a part  of ?he azreeu~cnt,  and that boizn f i d ~  and 

( 2 1 ~ 7 )  openly. tliat the c nq ~i ionld  take the sheriff's deed as a 
ct.ci:riLv for the suln paid by tile111 for  the land, or some 

other debt. S o  doubt such a transaction in  good fa i th  nould 
be supported, as was ::ientioned in Dobso~l  2'. Err1 i,~, 18 S. C., 
j6:)  ; nucl then the intere-t i f  the father could only be sold under 
csec17+ion, if at all, RS  an equity of redemption, and subject to 
the payiient of rhe illlils advanced by ,he scns, as a debt to 
theul. Cut nothinq of that kind is sugqer td  here. On the con- 
trary.  the case is that  an  iliqolvent father and his wns  contrive 
to bring a tract of land, worth $1.300, to sale on esecution with 
the riew that the sons shall buy it a t  a great undervalue, and 
hold it upon a secret trust for  the father, in order by those 
means to defeat creditors. I t  ~vould be surprising if a iransac- 
tion so obviously ccvinous and injurious to creditors, and tend- 
ing so directly to enable debtors i n  effect to keep back parts of 
their property from their creditors, could be supported, or that  
the common law should not be competent to detect and redress it.  
I n  the case of Dobson v. Erwin it was held that  if the debtor ad- 
vanced the money, or a considerable par t  of it, to make the pur- 
chase a t  the sale of the sherifi, and the purchase was nlade for 
hi3 o ~ i n  use, that Tvas a fraud I\-hich nould aT oid the title, 
though the sale was a t  the instailce of another and for a j u d  
debt. For,  i n  such a case, the d e ,  though in form that  of the 
s h e d ,  is, by the contrirance of the debtor and the purchaser, 
and in respect of their fraudulent purpose, substantially as 
much a sale inter p a r f e s  as if there had been no intervention 
of the sheriff. I t  is the s a n e  rhing preciselj, though all the 
nloncy paid to the sheriff be acl~ anced by the perscm to whom 
he makes the deed, provided, onlr, there be the same intent i n  
each case to cheat crediiorq. But it is  said that, in such a case, 
the Ian cannot admit the idea that  the highest bidder a; a pub- 
lic sale. v h o  pays his 07-n moae-, can have an intent to cheat 

the creditors of the former owner of the propertF, since 
(208) the -ale is made bv the law itself for  a necessary purpose. 

But nll know that  i i  no pltotcction against frai~d'. 3Iany 
frauds are conmlit~ed on the debtor3 in such sales hv bringing 
thei?~ on by surprise. by quppressillq bidding ancl the like. So 
likexice nlany debt( rs contrive by combinations xi~ith near rela- 
t i o n ~  or friendq. at w c h  snlee, to h a ~ e  their p l o p e r t ~  bought i n  
a t  an  underralue, i n  the hope that thereby other creditcry will 
he kept off, while they d l  h a ~ e  the enjovment of the property 
at but slight capense to their relations. 12 marl ~ v i t h  the money 
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in his pocket refures to apply it to the payment of a judgment 
debt, in order that an execution may issue and his property be 
sold, and bought for a small price by his family for his enjoy- 
ment, so that he may keep his money, and another creditor, ~ h o  
is expected to come shortly with an execution, may find nothing 
tangible out of which he mag n~nke his debt. Surely, there can 
be no clearer fraud than such a contrivance to put a man's 
property out of the reach of an execution. The circumstance 
that the purchaser pays his own money is evidence, indeed, that 
the purchase was on his own account and bonn jicle. But it js 
certainly not conclusive; for, as mentioned by Lord Mansfield, 
in Cadogan v. Kenneth, Cowp., 432, there may be cases where 
a person gives a full price, and yet the thing, being done n ~ a l a  
fide for the purpme of defaulting creditors, is fraudulent and 
void. So, if the father did no1 have the money, yet the case 
would be the same upon such an agreement and with such 
intent. Every man whose property is offered for sale, whether 
by knse l f  or an oficer, is naturally disposed to get the most 
for ~ t ,  a t  least a fair price; and it is the comnion experience, 
when nothing is iiieant but what is fair, that such a 111ai1 uses 
some exertions to collect bidders and to induce them to go to a 
reasonable value. If he has other creditors, perhaps it is his 
duty to them thus to act;  and most men who adequately 
feel the nioral obligation of contracts would probably (209) 
do so. But, although that may be an imperfect duty, as 
there is no mode of enforcing it, yet the debtor's own interest 
would prompt hiin to the use of means for iliaking the property, 
which was to be sold frcm him forerer, go as high as he could, 
so as to reduce his indebtedness as much as possible; and in 
that mag his creditors would get the bcnefit of his labors. But 
if he were encouraged to make b a r p i p s  beforehand with his 
friends, whereby it beconics his interest to desist froin all eucr- 
tions to make a fair salc, to disparaqc the property, to induce 
his family and friends seerctly not to contend in the bidding 
with another man, vho  intcntls to buy, if it can be done at a 
sacrifice, and lct him have the n.e of the propcrtp, it is mani- 
fest that it ~ ~ o ~ i l d  open the door !o rerg iniquitous practices to 
the prejidice of cr~ditors. The cond~~ct  of ,inch n debtor and 
purchaser, in reference to oihcr crrditors, is precisely analoqous 
to thz? of a combination among others to wppress competition 
in reference to the debior himself. The debtor may not he 
bound to aid in yettiny a good pricc for the property; hut it is 
a fraud cn the l a r  w 1 ~ 1  other creditors if lie binds himself not 
to do so, or ciitc~rs into agrccwcnts for his own benefit ~ h i c h  
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restrain him from doing so. Suppow, for example. that  the 
creditor vhom it is the intent to defeat, re5ides at a distance, 
and that it is one part of the plan that the sale shall take place 
under the first execution, before he can know of it or  be ap- 
p r i d  of his debtor's embarrascmentq, and therebv prevent him 
from attending and malring the property bring its value. Or  
suppo~c  that ,  h- consent Iset~reen these partiec: and the sheriff, 
the sale is  ~ i iade  ~ i t h o u t  adverti.;enient, with a r i e~ i -  to a sacri- 
fice; or that ,  ~ v i t h  the same view, the debtor and his sons pull 
don-11 the aclrerti~ements and prerent a general kno~vledge of 
t l ~ c  sale: it  is obvious that in all those cases, and also in many 

others which  ma^ be conceived. great loss might be 
(210) throxi-n on creditors and a corresponding gain unfairly 

obtained by the debtor and his famiJy, Vhich is altogether 
contrary to fa i r  dealings and good morals. I t  is  not doubted 
that a con may properlv and ought to aqsiqt a reduced parent. 
and that he may do so by bnying the father's land, as the high- 
eqt I)iclder, nhen  i t  is sold for his debtq, in order to proride a 
h o n : ~  and a sustenance for h i ~ n ,  prolided it he done hourr Ldr: 
and cpenly. Rut that riewr can be the caw \\-hen there is a 
prmiouq agrcenient be t~wen the father and qon for such a pur- 
chaw. unon a secret truqt for the father and TT-ith the intent to 
dcfeat a crcditor. which implies that a 10.5 is to arise to the 
crcditor to the amount of the diffciwwe bet\\-eea the d u e  of 
the land nnd the price to bc giren 1,- the son. and that the 
f a thw qliall or  d l  do notllinc to nrewnt that  loss. Lut. on the 
contrary, is to proinote it in an?- Tray he can, qo as i o  subserve 
hi5 - twc t  intcrr..:.;. I n  cubqtancc. quch transactions, nhen the 
fact.: can I)e goi at. must be deemed by tllc l a x  contracts of the 
parties; mlc1 therefore. when it hnppens that t h ~  pnrchase is 
n ~ n d e  at ml u n d e r d u c .  and i s  thu; to the actual prejudice of 
c r~d i fow,  as, indeed, it n a s  intended. it must be held void. Fo r  
it is clenr. ::lrEiongh the sale b~ iiiade l)a the sheriff, yet it  is 
only colorably qo. for the induccriicnt to the purchase arises, 
and the real conrract for it is made bcforehnnd. betvecn the 
parties, and its execution is to be depenrlelli upon the sale3 hap- 
gcriine. to 1,c nmdr a t  an  under\ d u e .  Therefore the t ru th  of 
the case is no more nor leqs than this:  -2 debtor, who knows 
hi.: land may qoon he sold undcr execution, makes an  agree- 
ment x5th a con that ,  for an inadequate price-paid to another 
creditor-a conr-eyance sllall be made to him of the land as 
upon an  abqolute sale, but upon P qecret t rui t  for  the debtor, 
and espresily for the purpose of defeating the expected esecu- 
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tion; and the question is whether that transaction is to 
stand good against such creditors. Most certainly not. (211) 
The purpose is iniquitous and the deed must be roid. 

PER CURIAJI. Judgment affirmed. 

Cited: Jimmerson v. Duncan, 48 N .  C., 538; Perny v. Yar-  
borough, 66 N .  C., 68; Taylor v. Dazuson, ib., 92; illcCanless 
v. Fli~zchzim, 89 S. C., 375; Woodley v. Hassell, 94 N.  C., 161. 

P. W. EDWARDS v. SEI,SOX G. IIOWEIJL. 

1. Where A had been constable in 1q43, and i~gain held the nppoint- 
ment in 1846, and, during the l a t t c ~  period, one says of him that, 
while constable in 1S43, he had mntle a false return, A cnnnot 
mniiltnin an nction of slander for thwe words, unless he alleqes 
and proves sollie specinl damages. 

2. Words slanderinq n m;ln ns to his condurt in his office, profession, 
etc.. from \\ hicli the 

time of the speillring of the words. 
to the oftice, etc., in 

APPEAL from the superior Court of Law of MACON, at Spring 
Term, 1849, Bailey, J., presiding. 

This was an action of slander. The plaintiff had been a con- 
stable in 1843 and was again appointcd in 1846. The defmd- 
ant, speaking of a return made by the plaintiff on an execution, 
which had been in his hands as constable in 1843, said that he 
had made a false return. The words mere spoken while the 
plaintiff was acting as constable in 1846. Much testimony mas 
given on the trial on both sides, but i t  is unnecessary to repeat 
i t  here. The jury, under the instructions of the court, returned 
a verdict for the defendant, and from the judgment thereon 
the plaintiff appealed. 

X. W. TVoo@n, J .  W .  TYoodfi~z and Fitzgernld for (212) 
plaintiff. 

Ilenr?], E d n ~ y  and Barter for defendant. 

PEARSON, J. The plaintiff mas a constable in the year 1843. 
I n  1846 he mas again appointed and acted as constable. The 
defendant, in 1846, speaking of the plaintiff, while acting as 
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constable in  1843, said he had made a f a lw  return in  returning 
an  execution in  the defendant's favor against one Roland, " S o  
goods." To charge a constable v i t h  making a false return does 
not subject him to indictment for an  offense of ~i-hich the pun- 
ishment i s  infamous: and the xords  are therefore not action- 
able, without proof of special damage, unless i t  falls under the 
third class of cases laid down i n  the books, as n~ords  which 
affect him in  his office, profession or business, from which the 
law implies t ha t  some damage must necessarily be custained, 
for  i t  does not amount to p e r j u r ~ ,  although the r e t i~ rn  x i s  
false; the oath of a n  officer, although he is sworn, not being 
embraced within xvhat the law terms a iudicial oath. and not 
tending to defeat the administration of justice, ~ ~ h i c h  is neces- 
sary to constitute the crime of perjury, unless o ther~iGe pro- 
vided for by law. Starkie on Slander, 12. The only question, 
then, is whether the words spoken do amount to an imputation 
which affects him i n  hi. office, profession or business; and we 
think they do not, for  the office which he held in  1843 had de- 
termined a t  the time the words were spoken. and the charge 
made in  1846, of what he had done in 1843, did not. as a nat- 
ural  consequence, affect h im in the net0 of ice .  I n  Herle v. 
Osgood,  1 'Dent., the 11-ords were. "he was a debauched man and 
not fit to be a justice," and judgment m s  for the defendant, 
because the ~ ~ o r c l s  .rere spoken of a time past, and I ' u y s d e n ,  
Judge, said i t  ~ o u l d  have heen othemiqe if the words had been, 

"he is a debauched man." So, in this caw, tho 17-ords 
(213) do nct impute n~isconduct in the office which be m s  then 

filling, but referred to a distant and different office, vh ich  
hc hnd filied in 1S43. Tf any special dnnznae had resulted to 
the plaintiff from the .peaking of the ~vorcls, as that, in conse- . . p e n c e  thereof. certain ~ w r ~ n l i ~  ~ ~ m u l c l  not put 17'Iyw-c In EE 
hands for collection, he might upon quch p r o ~ f  h a w  wrtnined 
his action. if special damngc had hecn laid. But  tile law d l  
not impig damaqe. as a matter of course, unless thevord.  charge 
an  indictable offenqe, for  nhich  the punishment i+ infamous, 
or u111es the T T - O ~ C ~ S  iinpute an  infections disorder wliicll he then 
had. or are such as affect h im in  the office, profeqlion or bnqi- 
ness in ~vhich  he is then enpaned. The ofiice in reference to 
n~hich  these m r d s  n-ere spoken is not the same ~vhich  the plain- 
tiff Tvas filling at the time of {he  spealrinq of the words, and 
as no special damape sms proven Ire are not disposed to extend 
the law further than decided case.. for if eyer. constable could 
sue in slander and recoyer damages, as a ~ n a r t ~ r  of conrsc, ~ r h e n -  
ever a charge v a s  made that  he had been negligent in his ogce, 
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and made a return, "KO goods," unless i t  could be proven that 
by proper diligence he could have found some cattle, hogs and 
sheep to levy upon, there mould be 110 end to litigation. 

PER CURIAM. Judgment affirmed. 

Cited: McIiee v. Wilson, 87 N. C., 302; Gattis v. Kilgo, 128 
K. C., 424. 

TIIW PTATIi2 \-. ADDISOX GIBSON. 

111 cases of assault awl battery, the party who strikes arwthcr niust 
be guilty, unless h~ be justified in cosmnitting it, as an act of 
self-defense. The law docs not justify nny assault by wag of re- 
taliation or revenge for a blow previously received. 

APPEAL from the Superior Court of Law of IREDELI,, at 
Spring Term, 1849, Ellis, ,I., presiding. 

This is an indictment for a battery on Jeminla Sommers; 
and, on not guilty pleaded, she mas sworn as a witness, and 
stated that she was in her field at  the fence, and that the defend- 
ant rode by and she asked him why he had been talking about 
her, and a quarrel ensued; and she then threw a stone at  him, 
as he sat on his horse a few yards off, and missed him; and that 
she then threw a stick a t  him, which might have brushed against 
the side of his a rm;  and that then he got off his horse, picked 
up the branch of a sapling and walked up to the witness and 
struck her with i t  on the head. Another witness for the State 
deposed that, after the affray, the defendant said he had just 
come from Mrs. Sornmers', and that she was a bad woman, and 
had thrown stones at him and had hit him with a stick; and 
that, to extricate himself, he was compelled to get off' his horse 
and strike her with a stick; that he struck her on the head and 
she went off crying. The court directed the jury that if they 
beliercd the defendant acted in self-defense, that is. to protect 
himself from bodily injury, they shnuld acquit him ; otherwise, 
they ought to find him guilty. The defendant mas con- 
victed and, after judgment, he appealed. (21  .i) 

Attomc,q-G~neral for the State. 
No counsel for defendant. 

RUFFIN, C. J. Tf there was any doubt in this case, it mas 
upon the facts and not upon the law, for we think the rule of 
law mas properly laid down by his Honor. I n  an action against 
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the defendant, his plea of 5'017, a s s ~ ~ u l t  demesne must ha1 e arerred 
that  thc prosecutor, just before his alleged battery on her, made 
an aswult on him and would then have beaten him if he had 
not imnlediately defended himqelf against he r ;   hereupon he 
did then and there defend h i r n ~ l f  against her, and, i n  so  do ing ,  
did a little beat and ill-treat her. Precedent i n  3 Chit. PI.. 
1067. I t  is clear, therefore, that  the lax- does not justify any 
assault by x-ap of retaliation or rerence for a prex-ioua one by 
the prosecutrix. but only In the defendant's onn  drfense; for  i t  
cannot be doubted that a party must he liable to the public for 
an  assault in any case in  which he nould he to the private per- 
son in an  action. I n  cases of I ~ ~ n i i c i J e ,  indeed, there is an  
intermediate grade of guilt betvcen that of the highest degree, 
murder, and a case of self-defense, which is manslaughter, i n  
whicll there is  ualliation. but not iustificntion. But in cases 
of battery merely, the party v h o  strikes another must be guilty 
unless he be iustified in  coinniit:inc it as an  act of self-defenqe: 
for althougli, on the indictment, he rlccd not $cad the matter 
specially, but may insist on the defense under not cuiltu. yet 
the special matter giren in  evidcnce on not guilty, in order to 
be available, must be such as n-ould support the special plea 
if it liad been neccssarr to nut i t  in. I t  is true. the defendant 
need not generally slzo~i~ affirn1atirel~- that the other part)- mas 

in  the act of striking again \\hen he struck. 2s that is to 
(216)  be presumed ~vhen  the blow i> returned imixediatelo or 

the parties are in  the attitude or positim in  nhich  the 
fir,t blow l w s  giren. Tt  is therefore. o rd inn r i l~ ,  necc>sarp, in 
order to repel tho p r ~ ~ u n ~ p t i o n ,  that smzethinq should come 
from the State to catisfy the j u r ~  that  in fact the firut assnilant 
had done, and that the defendant might ha\ c so seen; for, 
otherxise, the j u y  nil1 genera!!:- x:d, i z d e d ,  x f s r d l y  soc- 
cluck that  rhe defendant returneh the blow, not in malice and 
in  rengeaace, but in defense of hlnivlf .  1 I o ~ v  it is in any par- 
ticular case is, of course, a questicn of fact for  the jury;  and 
w suppose they must hare  thought, l ~ r e ,  that as the prosecu- 
trix v7as a xi70man and several ynrds from the defendanr. then 
on horseback on t!:c oppo.itc side oi' the fence, he7 could not 
h ? ~  e beliexed himself i n  furtlzei. danger from her, and therefore 
that his alightincr from his I10rs2 and qoinc the wre:.al yards 
to her and strikillg her with a <tick on the hedd v7as not in 
defclise of himself. ~ m t  an act of unmanly acgrezsion on her. 
At  all event., the inquiry v a s  one f o r  the jur17, and their deci- 
sion cannot be revieved here. 3s n e  think the law vnq properly 
laid clonn to them. 
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P E A R ~ ~ ~ ,  J. Thc judge charged that the defendant was 
guilty, unlesr he struck lo protect hinisclf from bodily injury, 
by which it is ulldcrstood he means, unless after receiving one 
blow it was necessary for him to strike in order to prevent an- 
other. 

This. in cases of assaults and batteries, is fixing limits to the 
ground of defcnqc, in illy opinion, nore  narrow than the law 
contemplates, and I, therefore, with all deference, cannot con- 
cur with a nlajority of the Conrt. Our sturdy ancestors, "who 
built up the co~lnnon law," did not require a man to turn arid 
flee x7hm he received a blow; he is alloved to return blom for 
blo~v, provided he does not give an excessive blom, such as was 
not called for by the occasion; and this, not exclusively upon 
the ground that it mas necessary to protect himself on that 
particular occasion from further bodily injury, but be- 
cause i t  is prompted by natural jmpulse, which originates (217) 
in  the principle of self-protection. and tends to self- 
defense in general. by h n v i n ~  it understood that onr persons 
are not to be assaulted with impunity. but that, if asqaulted, a 
blow will be given in return. If one pulls the nose of another, 
or qtrilies a dastardly blom from behind, and starts to run off, 
so as to ixalie it manifest that there is no danger of his striking 
again, and is at  the instant pursued and stricken as he deserves, 
no exceas f force being used, can it be said the party who re- 
turns thc blow is to he convicted for an assault and battery, 
and that he ha? no extrajudicial remed;y in an emergency of 
the kind, because he had no reason to think that the assault 
would bc repcatcd? 

I n  cases of homicide the ground of self-defense is more nar- 
row, bcranse the blow returned is excessive; the party is there- 
fore required :o retreat to the wall and not to take life. unless 
it be neceqsary to save his ovn life or to avoid ereat bodily 
injury; but in homicide the lam has p ro~ided  a middle ground 
between conviction for murder and acquittal for sclf-defense- 
mansIaughter. Hence r he plea of self-defense is niorc resf ricted 
in homicide than in assault and batterv, where there is no such 
middle ground; and the dil-idinq line hctwecn conviction and 
acquittal in assaults and batteries takcc: i?i the middle ground 
on thc side of acquittal. The tluthoritics upon this queqtion 
are less clear and distinct than might be supposed. Upon 
examination no direct authority can be found. I n  1 East P. 
C., 406, i t  is laid down, son nssrl~ilt demesne in no excuse, if 
the r ~ f a l i a f i o q l  be excessive and bear no proportion to i he neces- 
sity or the provocation received. So in 1 Hawk. P. C., ch. 60, 
sec. 23. Blackstoue, in his Commentaries, 8 vol., page 3, in  
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treating of extrnjudicjal remedies, puts dovn in the first place 
self-defense, and holds if  one is nttackecl it is  lawful to repel 

force bv force, and tlic breach of the peace is chargeable 
(218) to him who eires the firqt blm-, for  the law in such cases 

respects the passions of the human mind and makes it 
lax-ful in him to do himself t h o t  i t t zmrr l ia f r  just ipe to which he 
is  p r o ~ n p t i > d  by nature and n-hich no ;~rudential  motive is strong 
enough to restrain. I t  considers that  the future process of the 
l a v ~  is by no means an adequate remedy. 

Prom the general tone of the authorities I am led to the con- 
viction that one v h o  receires a blow is not restricted in self- 
defense so as to be :dlo~~-ed to strike o n l y  in order to protect 
himself from a n o t h e r  blow, but map excuse, upon the ground of 
self-defense, a reasonable retaliation for the blow received, 
although it be manifest that the other party intends to give no 
o t k r r  blow, and is allowed to do himself that  imnzecliatc justice 
to which he is prompted by nature. 

H a d  this been the case of two men, the law, in nip opinion, 
~ o u l d  be clear for the defendant, but as the person stricken was 
a yoman, and the reasnninq up011 vhich  the law is  founded 
does not so forcibly apply I\-here the party gir ing the first blow 
is a female. I mronld u-illinglp make a distinction, if any au- 
thorirj- could be found for it. 

PER CT'KIAAI. Judgment affirmed. 

1. A ~x:ill is v-ell attested by snl,sc,ril~ing 11-iti~rssrs \\.!]en, th0ui.h not 
in t he  snilie ronin n-it11 the. testntor, tl~rsy- :lye in  such n sitnation 
that t11~ twtator ? i t h ( ~  WPS vr 11:ns it ill his 1101wr to see that 
they arc. sllhscribillz. :is n-itlicwt~s. Ihr s;iine  per he had signed 
as his will. 

APPEIT, fro111 the Superior Court of Law of R o w ~ s ,  a t  Fall  
Term, 1848. -1roore. .J., presidinq. 

Thi? is a n  issue, dcvir t l r i t  w l  n o n ,  made up under the statute 
to tr.7 the ~ n l i d i t y  of a paper-n-riting propounded as the \\-ill of 
eJohn Graham. deccnsed The evidence mas that  thc snppo~ed 
tes7ator csccuted the ~ ~ 4 1  in the presence of tn.0 ~~~ i tnes scs .  and 
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desired them to attest the instriiment. EIe was lying in bed very 
sick at the time, and the two witnesses withdrew into another 
room, b e t ~ ~ e e n  which and the testator's sick chamber there was 
a door open, and at a large chest in that other room the wit- 
nesses signed their narues. The bed in which the deceased was 
lying stood by the partition bdween the two rooms and two or 
three feet from the door, and the chest on which the ~vitnesses 
subscribed the will stood :dso against the other side of the parti- 
tion, and nearly opposite to the bed; so that the testator, as he 
was lying in bed, could, by turning his head and looking around 
the side of the door, see the backs of the witnesses as they sat at 
the chest writing, but he c o ~ ~ l d  not see their faces, arms or 
hands, or the paper on which they wrcite; a view of those being 
obstructed by the partition. After the signing by the 
witnesses, they returned with the will into the room (220)  
where the testator was, and informed him they had wit- 
nessed it, and he requested a person present to take charge of it. 
The court directed the jury that, though Ihe testator could have 
seen enough of the persons of the witnesses, while they were 
subscribing the will, to enable him to recognize them, yet if he 
could not haye see11 what was going on whilst they were in the 
act of attes~ation, the paper was not properly executed and 
attested. The jury found against the d l ,  and from a judg- 
ment accordingly the cxecutor appealed. 

Ro?yden and Crnige for plain~iff. 
Cladca for defendant. 

RUFFIN, C. J. The rule laid down by his Honor seems to be 
a very rigid construction of the terms "in his presence," which 
are wed in the act; but it is in conformity with the cases hith- 
erto decided on this subject, and, we believe, with the policy 
and meaning of the statute. Except in the caw of a blind per- 
son, "presence" seems to have been undcrstood as having the 
same sense as "within view," and it follows that the thing to be 
seen, or to be within the pover of the party to see, is the very 
f:lct cf suhscrihiny 1,- +lie I\-it~less. Thus in ~q71 i ~ c  c 7'. CZ(ISCOC~~, 
1 ,ZtB., 688, which mas the first or one of ille first cases that 
occurred in En@and nncler the statute of frauds, it ~vas  held 
that a signing in another room, qome pards dirtant f r o m  the 
testator. mas a s11Bwibinq in liiq p ~ c ~ c n c e ,  becnnsc he ])light 
see it by a broken windov, the Cou7.t snTinq, "that the statute 
required attesting in the presence of the testator, to prercnt ob- 
truding anothnr mill in the place of the true one"; therefore, 
that when "thr ~igning is in the ~ i e w  of thc testator, it is 
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enough," though he should not actually see theill signin?. That ,  
we take it, is , the true principle of the statute, that a 

(221) subscribing by the 1vitne.s rnust be in such a situation, 
~ v l l e t h e ~  71-ithin or ~ i t h o u t  the testator's room, as mill 

enable the testator, if he d l  loo!<, + o  see that the paper signed 
by him i i  the salve which is sub?crihed by the v-itness. There- 
fore, whe11 they subvribe out of the testator's room, and in such 
a qituation thai lie cannot see the paper, and for that reason 
cannot wr and know for hin~sclf that  it  is  the true paper, it  
cannot in any proper sense be said that the thing TTas done in 
his presence. The stature incant that he should h a ~ e  e~ idence  
of his i ~ n  seuaes to the subscribing by the ~ i t n e s s e s ,  just as he 
should to a signinq for him by another by his direction and in 
his presence, so as to exclude almost the possibility of imposi- 
tion b;r s1111stitu:in~ one paper for another, withnut detection 
by the testator himself upon hi3 on-n ocular observation, an? 
~ ~ i t h o u t  exposing him to an>- risks from undue confidcnce. I n  
l i ' r i gh t  1 .  J f a n s f i e l d ,  1 N. and S.. 204, Lord Elle,zbo~ough lays 
donn this to be thc rule: -illat when the devisor cannot see '(the 
act doing," that  is out of his presence. And in  the case of 
Cacson 1 % .  Daf7e,  1 Bro. C. C., 09. Lord  T h ~ ~ r l o z ~ '  held a d l  to  
be veil ~xecuted  nhich  Tvas attested at the ~ ~ i n d o w  of an  attor- 
ney's office, because the testatrix n-as sitting in her carriace arid 
it was put lmck to the windo~i- of the office, so that  she "might 
see v h a t  passed"; so i t  is said in the other case of Dilz>lj z.. Sm lih, 
Salk., 3!)3. that  the teqtator mizht hare  seen the TX-itnesses "sub- 
scribe their nanics" if he TI-ould, ond therefore that  the will TT as 
nell  executed. TTe beliere. indeed, that  there is no instance in  
~r l i ich  a paper has been sustained ~ l l e r e  the attestation was 
under such circumstances that  the testator could not see v h a t  
was done, so a s  to protect himself upon his 0171 knowledge 
amins t  any dishonest qubstitution by the people ~ h o m  he is 
obliqed by the 1 a ~ r  to select and depend u p m  as subscribing wit- 
n r svs  to his mill. 

PI.R CI R I A ~ I .  J u d p e n t  affirmed. 

Cited:  Jmes  7%. Tvck, 48 S. C., 205: R7rr,le,y i .  l l l w ,  125 
R. C., 316, 18, 19, 20. 
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The act of Assembly incor!)or:~ti~ig tliv ton  11 of IIcnderso~i\ ille and 
eseiui~tinq thi, citizcl~s of i h,rt ioux froai I\ orl,in:: "on ro;~ls \I ith- 
out the liniits oL that t o ~ ~ ~ i , "  does not cseml~t them froin \\.Orli- 
ins oil tlie Huncon~be Turnl~ilie Itmd, as 1)roridetl by t l~ r  ch:~r- 
ter of the H~i~lcolllbe 'I'urnl~ibr~ C'ompn~y. Thc ro:icls rrterred to 
in the ac t  of the incorpor:~tioii are tlie oi-dztctr, u 1,ublic roads of 
the county. 

APPEAL from the Superior Court of Lam of HENDERSOX, a t  
Spring Term, 1548, Battle, J., presiding. 

By the act of 1824, incorporating the Buncombe Turnpike 
Company, all hands liable to 15-orlr on roads in Buncombe, re- 
siding within two miles on either side of the turnpike road, are 
made liable to do six days' work on i t  annually, and those ~ h o  
do not, when warned, arc nmde liable to the penalties which 
could then be collected from persons failing to work on public 
roads in the State. Afterwards, Henderson County was estab- 
lished out of a part of the territory of Buncombe through which 
the turnpike ran, and the defendant lived in Hendersonville, 
within two miles of the road, and became liable to work o n  it. 
The present action was commenced by warrant for $4 for fail- 
ing to work on the road four days in February and BIarch, 
1848, and it was admitted on the trial that there should be 
judgment for the plaintiff unless, in point of law, the defendant 
was exonerated from working on thc turnpike by an act, passed 
in 1846, to incorporate the town of Hendersonville. By that act 
i t  is enacted, amongst other things, that the commissioners 
of the town shall appoint an overseer of the streets of the (223) 
town, and that all persons residing in the town, liable 
by law to work on roads, shall be required to work on the streets 
as often as shall be necessary; and, also, "that all persons living 
within the limits of said town, liable to work on public roads, 
be and they are hereby exempted from working on roads within 
the limits of said corporation." T l ~ e  turnpike road passes 
t h r o u ~ h  the town of Hendersonville for three-quarters of a mile 
and f o r m  its principal street. The defendant is a citizen of 
Hendersonville and resides in it, and worked under the overseer 
of the streets. But for the four days for which the present suit 
is brought the defendant was summoned to work on the turn- 
pike road without the town of Hendersonville, and refused to 
do so. The case was submitted to the court on these facts as 
admitted, and his Honor gave judgment for the defendant, and 
there was an appeal to this Court. 
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3-. TT'. TT700dfiu for plaintiff. 
V e u ~  y for defendant. 

E L  FEIS, ('. J. The judgment is considrred erroneous this 
Court. I t  is true, the act, in terril3, exempts the citizens of this 
toun fro111 norking 011 I (,(ids without the corporation, and there- 
fore it is broad enough to enibrace this case, if that  exprewion 
is not controlled by the context, or  the nature of the subject and 
the statute. I t  is baid, indeed, on the part of the plaintiff, tha t  
such an  exenlptlon as that clainled by the defendant is beyond 
the lcgislatire power to grant, because i t  is inconsistent with 
the preriouh charter to the plaintiff, ~vhereby the work of the 
defendant n-as assured by the State to the company. TTe do not 
deem i t  necessary, nor proper, ullnecessarily to express an opin- 
ion upon the question of constitutional power. I t  is, neverthe- 

less, material to obserre that thew is such a s t ipdat ion  
(224) i n  the charter of the turnpike company, i n  compensation 

for the privilege thereby reserved to all the citizens of 
Bunconlbe County to pass the plaintiff's road, toll free. I t  i s  
material to adrert to that  stipulation as a help to the just con- 
struction of the subsequent town charter;  for, certainly, no in- 
tention to violate the public fai th and contracts is to be imputed 
to the Legislature, if it  can be aroided, admitting w e n  the 
poner to do so. IIence, if the statute we are considering m r e  
a public one, the construction ought to be such as is consistent 
with the public engagements i n  previous statutes, if the lan- 
guage nil1 admit of i t ;  and resort is properly had to the con- 
text. in ordpr to give to general term5 a more enlarged or re- 
stricted sense, so as to effectuate the intention of the Leqisla- 
ture, ill accordance with the riqhts before granted to some of 
her citizens and n i t h  the character of the State. I n  other 
word.. an intention to do willful injustice by inrndinc pr i ra te  
right is not to be attributed to the I q i s l a t u r e  when, bv any 
fa i r  intcndlnent, a different and a just nieaninq can be put on 
the lmglmge. S o v ,  the case is that this d ~ f e n d a n t  x a s  liable, 
by a 1)roriiion in  the charter of the plaintiff, to nark .is days 
e w n -  year on the turnpike road. and niade so liable for a ralu- 
able conside~ation. moving from the company to hi? f c l l o ~ -  
~ i t i 7 ~ 1 1 ~  of l i i ~  c o l ~ n t ~ ;  and that, by the qeneral lax-, the de- 
fendant vaq nlso liable to ~ v o r k  on thc o t h ~  road.-th~ covimon 
h i q l i ~ ~ a u s  of t h ~  countx-as he miqht be a p p o i n t d  by his county 
court from time to time. I n  tllat state of thing. a law n-as 
passed that he, as a citi7en of an  incorporated ~ i l l n q e .  ~ h o u l d  
work on i t$ qtrcets, and for that  sho~dd  he exempted from n-ork- 
ing ((011 roads" nitllont the tonm. To the question. n hat roads 
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were meant, one mould naturall)~ sap at once that the Legisla- 
ture did not rlieail to violatc its prior engagellleiit nor deal 
unjustly, and therefore could have intended o d y  to re- 
lieve the inhabitants of the tomil, \vho alorie ~i-ork on its (223) 
streets. from the burden of being annointed bv the court u . ,  
to work on the ordinary county roads, in respect to ~ ~ h i c l l  the 
Legislature has an absolute and r ightfd  discretion. The con- 
struction is thoroughly fortified by thr previous part of the 
sentence, in which it is said that the citizens. of the town who 
are "liable to work on public ?oadsl' are to be exempted from 
working on roads; from which the inference is a fair one, that 
the roads, from working on which they are exemptcd, are those, 
and those only, on which they were inlmediately before liable to 
work, namely, the public roads, or such as belong to the public 
only, and in which there was no private right. Such would be 
the proper interpretation, Ire think, were the statute under con- 
sideration a public one; and much more is it when it is rcmerii- 
bered that i t  is a private act, incorporating a small d l n g e ,  and 
that the rule for construing such a statute is that they do not 
bind strangers not mentioned in them, or, a t  all events, in dero- 
gation of private right, beyond a construction rendered abso- 
lutely necessary by its words. 2 B1. Corn., 345; 1 Thomas' 
Coke, 26;  D ~ a k e  c. Dmke ,  1.5 N. C., 110. For these reasons 
the Court is of opinion that judgment be given for the plaintiff 
for $4 and the costs, according to the case agreed. 

PER CURIAM. Judgment reversed, and judgment for the 
plaintiff. 

1. If the promise rlrclmwl 011 IN. a11  : ~ l ~ s o l ~ ~ t t ~  one :~nd  tlwt IrroIttl be 
couditio~inl, tlir rarinilc~cb i- l';rt:rl. :IS IT-ht3rc t ! ~  ~)l:ri~~tiffs tlec~1;ircil 
that, in co~~~iclc~xtioi~ the ~ ~ l ; r i ~ i t i f f s  \\0111(1 11:1y tlio (1~fe1ld:rlit $100 
for thc Icwsr of :I gold 111i1w. lw 1~0111r1 w:~rr:lnt that they sl~ol~ld 
malie that sl1111 i l l  tt>~l itnj-s; : I ' I I ~  ~ l l e  11rou1ise lrrorrtl n-as. if t l lc !~  
?( ou7d do f71c ~ 0 r h  he would n ::rra~il, 1btc.. : I l c l t l ,  that the rnri:ince 
IT-as subst:~nti\-e :rnd fatal. 
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&?PEAL from the Superior Court of Law of ~IECKLESBLRG, 
a t  Fall  Term, 1847, Pearson, J., presiding. 

The plaintiffs' declaration contains two counts: the first on 
a ~ a r r a n t y ;  the second, for  money had and receiwd. The de- 
fendant possessed a lease in a gold mine ~ h i c h  had an  unes- 
pired term of three years to run,  and which the plaintiff pur- 
chased from him at the price of $100, and paid it before the 
beginning of this action. The  d e c l a p t i m  cets forth that  at the 
time of n~ali ing the contract cnd in consideration of the price 
to be paid, the said James Ei.win ('unrlertook and then and there 
faithfully promised the said Joseph Starnes and the said Sala- 
thiel Harr is  that  he, the said Janies E r n i n ,  ~ r o u l d  ~va r ran t  the 
said Joszph Starnes and Salathiel Harris ,  if they ~ o u l d  pur- 
chase his said interest in the said gold mine a t  the said sum of 

$100, they should make in ten claps out of the said gold 
( 2 2 7 )  mine the said sun1 of $100," etc. The eviclence v a s  tha t  

the plaintiffs applied to the defeadmt to purchase his 
interest in the gold mine, and the defendant said they could 
hare  i t  for  $200. Harr is  said that v a s  high: the defendant 
replied, "But for the death of my  x-ife, I ~ o u l d  not take that  
price; if xou buy, I will warrant  yon to make the money in  
ten days. Come up in a f e x  days and TI-e will look a t  it." 
Starnes said:  " I t  ~vould do no good to look a t  i t ;  the shaft is 
full of water. I r i l l  buy i t  on Four honor." The defendant 
said : "If you d l  do the ~ ~ o r l i ,  I: d l  warrant yon d l  make 
your money in  ten days." Starnes said:  "I d l  do the work." 
They then fixed on a day to meet to get 31r. Elms to do the . . 
writing. 

Under the charge of the court there mu a 7-erdict for  the 
defendant. and theplaintiffs appealed. 

Clor~lie and Bo!!den for plaintiffs. 
Osiiomc and TT'il.son for defendant. 

SA~H, J. The contract proved is different from that  de- 
clared on. I n  the former the x7arranty, if made, mas qualified 
by the understanding and express agreement of the parties, tha t  
they should do the v~ork.  The  contract declared on has no such 
stipulation, but is an unqunlified undertaking by the defendant 
that, if they should buy, they should make $100 in ten days. 
I t  is  not necessary that  a contract should be set out in the decla- 
ration in hoe verbo: a statement substantially correct is suf- 
ficient. The  promise must, homre r ,  be correctly set out, and 
any substantire rariation between the promise laid and tha t  
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proved will be fatal. When a declaration stated that the de- 
fendant. on the sale of a horse. warranted him to be sound, and 
the proof was of a warranty of soundmss everywhere except a 
kick on the leg, the rariance x7as held to be fatal. Jones v. 
Cowl!/, 4 B. and Cres., 445. So where the dcclaration 
statcd the warranty to be on the sale of one horse, and (225) 
the proof showed a sale to the plaintiff of two horses 
belonging to different persons by the same contract, the court 
held the eridence did not support the declaration. S!jmonds v. 
C a w ,  1 Camp., 261; 1st i2rch. N. P., 94-95. For this rariance 
the juclgnlent must be affirmed. I f ,  liowerw+, the declarations 
set out the contract as i t  is prored, it would be defectire and 
insufficient to sustain the action, for the want of an avernlent 
that the plaintiffs had worked the mine. The defendant's war- 
ranty was a special one, or rather a conditionnl one: if they 
mould do the work, that is. the necessary work, they ~vould make 
the money in ten days. The plaintiffs nowhere in their decla- 
ration aver that thev worked the mine at  all. much lcss for ten 
days. All that is said about it is that the said Joseph Starnes 
and Salathiel Harris have been put to great charges and expense 
of their money in and about the working and digging in the 
said mine, etc. This is not an averment. 811 auerment is a 
posi t i~~e statement of facts in opposition to argument or in- 
ference. 1 Arch. N. P., 320. There is no statement, as a fact, 
that thev did work the mine. or. if so. that thev worked it  for 
ten days, or that they workcd with hands in sufficient number 
to make $100 in ten days. We are further of opinion that his 
Honor was correct in his charge to the jury. He  instructed 
them that if, from the whole con~e~sat ion,  the subject-matter, 
etc., they should come to the conclusion "that the word warrant 
was used as a word of high commendation and praise, so as to 
induce the trade, and not as importing an undertakinq to make 
good in damages if the money was not made in ten days, the de- 
fendant would not be liable in this action." The word varrant,  
as used by the parties on this occasion, mas a fit snbject for 
the consideration of the jury as a matter of fact; i t  was a 
verbal agreement in relation to a matter upon which 
there was room to doubt. Isla?/ v. Stewart,  20 N. C., (229) 
297. The doubt was greatly increased by a fact proved 
by the plaintiffs, that when the defendant urged the plaintiffs 
to come up in a few days and look at thc mine, one of them re- 
p l j ~ d :  "That will do no qood; the shaft is full of water. I 
will h a w  to rely on your honor"; and when they did meet and 
complete the bargain, no mention was made of any warranty. 
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Cpon the second co~mt  the plaintiffs cannot recover. They 
a l e  4 1 1  in the possession of the mine, or vere  a t  the time the 
action naq brought, as f a r  a, the case ahons; or if the leabe had 
exl'ired at thc time of thc action brought, there is no ciidcnce 
that they did not enjoy the term they purchaced. 

PER CLRIAX. Judgment affirmed. 

THE STATE OK THE EELATION OF ROGER V. ROBERT 
BRADSILlW r T  AL. 

There  n statute requires n holld fro111 all officer for the faithful dis- 
charge o f  his duty,  aiid n ne\r duty is nttachect to the office by 
statute, such bond, fire11 s~ibseq~ie~~tly to the lattrr statute, em- 
hrnres :I nex- duty, and is :L security for its perforniance. unlrss 
n-here,  hen the nm- duty is nttnc.hecl, n boud is requirrd to be 
giren specifically for its performance. 

APFEAL from the Superior Court of Law of Row.as. a t  Fall  
Term, 1848, X o o r e ,  J., presiding. 

This is an action of debt on a general bond, giren by 
(230) the sheriff of Rov-an, in the snm of $10,000, for the dis- 

charge of the duties of his office for the year 1847, of 
which the condition is in  the form prescribed by the siatute. 
Rer .  St., ch. 109, sec. 13. The breaches assigned are that the 
sheriff failed to collect the town taxes of Salisbury for the year 
1847, and, secondly, that he collected the taxes and failed to 
pay them to the relator, the treasurer of the t0m-n. After oyer 
of the bond and condition, the defendants pleaded conditions 
perfor~iied and no breacli. etc. 
A ~ e r d i c t  v a s  founcl for the plaintiff, subject to the opinion 

of thc court XI-hether the pureties were liable on tlie bond for 
this demand, upo11 the following statement: By a private stat- 
ute, p a s 4  in the year 1794. to amend the l a m  regdat ing  thc 
town of Salisbury, it was enacted that the conimissio~lrrs of the 
ton11 qliould annually a p p i n t  a person to collect the take< as- 
sessed for the ton.n. and that w c h  perqon qhould enter into bond 
n i rh  >ufficient iureties in a sun1 not lecq than $100, ro the corn- 
~rris,ioners. for the faithful discharge of his duty ;  and it make3 
it the duty of the per5ons so appointed to give such bond and 
to collect the taxei. and pav the same to the treasurer of the 
tovm on or bcfore tlie first 3Ionda;v in Auqnqt in each year. B y  
another prix ate act, pasred in the year 1925, it was enacted that  
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the first fire worlring days in March, in crery year, shall be the 
time in which the tax list for the town shall be givcn i n ;  and 
that, on 20 March, the conimissionerq shall appoint three asses- 
sors to ralue and assess the real estate in the town for taxes, 
who shall, within three days, file their assessment with the coin- 
missioners, who shall thereupon proceed to lap the taxes, and 
that, within ten days after the commissioners shall have laid 
the taxes, the clerk of the board of ronl~nissioners shall deliver 
to the town constable, or to tllc person whoni they may appoint 
to collect the said taxes, an accurate copy of the return, 
etc., and annex the raluation of each person's property, (231) 
as made by the assessors, together with the amount of 
faxes due thereon ; and that the town constable, or person ap- 
pointed to collect the taxes, shall, within three months after the 
list is placed in his hands, account for and pay over to the 
treasurer of the board of coimnissioners all snch sums as he 
may be made liable and accountable for by virtue of his ap- 
pointment; and that such constable or collector may, within 
one year afterwards, collect the same, iiotwithstanding he may 
have paid the sanie to the commissioners; and that the cominis- 
sioners shall annually deliver to the constable, or other person 
appointed to rollect the taxes a warrant under their llands au- 
thorizing the said person to demand and rcceirc the taxes. By 
another act, passed in the gear 1827, the Sheriff of Rowan 
County is auiliorized and required to collect,? pay o'er and ac- 
count for the taxes imposed by the conimissioners of the tomn 
of Salisbury on the citizens and property therein, in like man- 
ner and under the sanie rules and regulations as xme then pre- 
scribed for the gorernment of the tomn constable or collector by 
the aforesaid act of 1825. Under that act of 1827 the sheriff re- 
ceircd the list and collected the taxes of 1847, or became liable 
for the same. 

Upon the point reserved the coi~rt was of opinion with the 
defendants, and set aside thn verdict and cntered a noiis~~it ,  
according to the agrecuncwi of tlie particq; and the relator ap- 
pealed. 

ClurX~r: and Boytlcn for plaintiff. 
Osborn e and Crai ,p  for def~ndants. 

R~FFIIY, C. J. The liability of the dlcriff hi~nsclf for the 
taxes, in a propcr actic~i, is riot disputed; and the only point is 
whether he and his snrctirc, are liable therefor upon hic, general 
official bond for 1847. We om711 that we sec no reason 
why they should not be. Thc act of 1527 imposed the (232) 
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duty on the sheriff of collectinq the toxn taxes; and one par t  
of the condition of the bond, aftcr enumerating CeTernl pariicu- 
Iar duties of the sheriff, is that  "he shall pay all money by him 
rcceired by rir tue of any procesi to the person or persons to  
whom the same shall be due, arid in all otlicr thingb ne11, truly 
aild faiilifnllg execute the said office of .heriff during his con- 
tinuance therein." Those vord.; are, therefore, broad enough 
to corer the present caw:  and the principle laid d o ~ m  in Cams- 
ron  2'. C ' a ~ , ~ p b ~ I l .  10 K. C., 25.3, and in other cases, i i  a sound 
one, that  n-hen a statute requires a bond from an  oficer for the 
faithful discharqe of his duty. and a new duty is aftern-ards 
attached to the office by statute. such bond, given subsequently 
to the latter statute, embraces the new duty, and is a securitv 
for its performance. I f  it  be not so. then with the crea~ion of 
e w r y  additional duty of an officer there ~ o u l d  be a necessity 
for requiring a separate special security-which has never been 
done or thought of. Tho contrary. horrever, is supposed to be 
establiqhed b- the cases of C w m p l e r  v. G o . ~ ' c m o r ,  13 N. C., 52,  
and C;ocernor v. B n w ,  ib., 65, and G o v i ~ i i o ~ -  c. Xllntloclc, ib.. 
213. in ~ h i c h  it was held that the general 11-ords, in the conclu- 
sion of the qeneral bond of the sheriif. did not extend to the 
public mid county taxes. &li those excepti:,ns were expressly 
i ? l i L w l  on the ground that the .tatutes whicll made i t  tlie duty 
of the sheriff to collect those taxes required separate bonds as 
securities for each specie.. of tax. The construction T i m  that 
those bond, TTere, upon the intention, not curnulatire, b i ~ i  spe- 
cial securities for the rercnuc of each kind, inasmnch as, if it  
nere  not so. the interests of the public and pi.-ate persons 
n-ould often come in conflict. and. indeed. the p e n a l t ~  of the 
bond nculd often be exllai~stcd bl- the rmblic. learing nolhing 
or but little as a security for indi~iduals .  To use the expressive 

lanruace of Judge Heiiclersot~ in -1Inf10cli'~ cnsc the l a ~ v  
(3.333) vhich rcqiiires a .h.ri-fF ro q i w  bond for  thp collection 

of the t a w s  "nirlldrnws thc ob1i:ations imposed by that 
law fro111 t!~. bond for the cliscliar~e of his ordinar. official du- 
ties." 3i i t  that  i s  noi t h ~  case here. There was an attenipt to 
show that it iq, b:- a reference to the prolisions in the act of 
l i 9 4 ,  ~vhich authc rizcd the comrnisqionnrq to takc a bond from 
a collector appointed hr that board. But that  is restricted to 
the offixr who niicht he thiis appointed, and cannot be extended 
either to the constable or the 9llnrifY. 71-ho are required to col- 
lect the taxes by the subseqiieiit acts; and the reawn vas,  
plainl-. that those officers had alrcadv p i ~ c r i  bond, that  ere 
d e ~ i n ~ c l  sufficient. Such mts  the case n i t h  the toxm constable, 
under the statutes then in force, and to that the act of 1527 
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must have reference. To show that the power and duty of the 
sheriff to collect the taxes were not to depend on the sheriff's 
first giving a bond therefor. we have only to advert to the sup- 
position that he had refused to give such a bond, and consider 
the consequence. If the defendant's argument be right, it 
would put it in the power of the sheriff, at his own d l ,  to evade 
a duty cxpressIy imposed on hiin by the statute, or he would have 
been liable to thc town for the damages sustained b,v his not 
giving the bond and thereby qua1if)-ing himself to collecx the 
tases-which would have been a breach of duty within the 
words of the official bond, for which he would have been liable 
for precisely the damages demanded in this suit, namcly, the 
taxes which he ought to have collected. il construction leading 
to such an absurdity cannot be t-he true one. The words in the 
act of 1827, that the sheriff is to collect and account for the 
taxes "in like manner and under the same rules and regulations 
as were prescribed for the constable and collector under the act 
of 1823." refer only to the periods for the assessinent of the 
taxes, making out and delivering the list and warrants, 
and of the collection and payment of the money; and (234) 
they cannot be connected with the act of 1794, requiring 
a special bond for that purpose. None was deemed necessary 
when the duty was imposed on the sheriff, and one was not re- 
quired. 

The judgment must therefore be reversed, and judpn~ent be 
cn t~red  for the plaintiff upon t l i ~  verdict. 

PER CURIAX. Judgment reversed, and judgment for the 
plaintiff. 

Cited: Lindsey v. Dozier, 44 N. C., 277; Prince v. McXeill, 
77 N. C., 400, 23; Wilmington v. Xutt ,  80 N. C., 267, 9 ;  County 
Board v. Bateman, 102 N .  C., 54; ,Vanid jo. Gtizzard, 117 
N. C., 110. 

1. To make a forcible trrspass iudic t:~l)lc. S O I I I ~  l)rrson must be in the 
llouse or on the pren~isrs to ca1;sc the acts complained of to 
amount to n breach of the j)ublic. l m c c  or 11ar.e an imllletlintc~ 
tendency to p ~ n ~ k e  it-son~e pcrsoll \\ ho hns n right to clefend the 
possession or to be pro\olml at its irlv:~sio~l. 

2. The indict~nent for forcihlt. trcspnrc: l in~st  thnrqc wllo TKIS prestwt 
a t  the time of the allc,gc.ri trrslxrs*, mid if. on the trial. it appears 
that such person was not present, the defendant must be acquitted. 
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A l p ~ , ~ \ ~ ,  from the Superior Court of Law of R~TIIERBORD, a t  
Fall  Twm,  1848, Rndey, .T., presiding. 

The facts of this case are sufficiently stated in the opinion of 
tho Court. 

&ltto/-ney-Ge?zeral for the State. 
I I ~ y ~ ~ ~ w z  for defendants. 

(235) NASH, J. This is  a prosecution against the defend- 
ants for a forcible trespass to the dwelling-house and 

yard of Janles Hunt .  I t  is sonietimes vely difficult to distin- 
guish between a civil and criminal trespass-between one which 
gives merely a civil action and one ~ ~ h i c h  amounts to a crime 
punishable by indictment. No such difficulty exists here; it  is 
not denied but tha t  the acts and conduct of the defendants. as 
set forth in the indictment, do constitute a criniinal offense- 
that  of a forcible trespass. The difficulty arises out of the fact 
tha t  the indictment charges the presence of James Hun t  when 
the acts complained of ve re  perpetrated; the language is, "he, 
the said James Hunt,  then and there, being therein, and for- 
bidding, etc." The  special verdict finds that  Janles Hunt  was 
not there, but TTas absent, and did not return until the day after 
the ~ io l ence  was committed. I t  was proper the indictment 
should have laid the possession of the house and yard in James  
Hun t ,  but it was not necessar!-, in order to constitiite the offense 
intended to he charged, tliar he should hare  been present a t  the 
time. Tho possession of his family was his possession. but 
their presence xvas not his presence: a mere trespass to the 
dwelling-house of a man is not, of itself, indictable. To make 
i t  so, i t  must be done under such circumstances as amount to a 
breach of the public peace, or  hal-e an immediate tendencv to 
prorolre it.  S. ts. Fort, 20 K. C., 332. Some person, therefore, 
~ n u s t  be in the h o u ~ e  or premises to cnuce the acts complained 
of to lial e that effect-some pPrson n7ho has the right to defend 
tllc l w ~ ~ 4 0 i t o r  to be provoked at its invasion. It n-aq suf- 
ficient, then, to hare  constitnted the acts, of nhich  the defend- 
ant, nelse gnilty. a public offense, that the farnilv, the x i f e  and 
ahildreil of James Hunt ,  Twre present; they had a right to de- 
fend the possession. But the indictment charges that James 
Hun t  r a q  present. The fact. as found bv t h ~  qpecial 1-erdict, 

i. thct he was not there. Tt is a general rule, both in 
( 2 3 6 )  criminal and civil procrrdings. that the ericlence shall 

be confined to the point in issue; particularly so js it in 
criminal proceedings. from the increased consequences to the 
accused. *In indictment is defined hy Mr. Blackstone to be a 

17; 
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written accusation against the individual charged-it is. in 
substance. the declaration of the State. settin? forth the offense " 
of which she complains. I t  is no more competent to depart 
from the charge contained in the indictment than from the 
cause of action set forth in a declaration. The alleqatiou that 
Janles Hunt was there, forbidding the acts of the defendants, is 
a material part of the charge in this indictment, and cannot be 
thrown aside as surplusage. To suffer judgment to pass against 
the defendants upon this indictment mould be to try them on 
one charge and coilvict them on another. The charge in the 
indictment, and that set forth in the special verdict, are dis- 
tinct and several. The jury could not say the defendants were 
guilty in manner and form as charged-which was the issue 
submitted to them-and unless so guilty, they were not guilty 
a t  all; they therefore found the facts, and presented them to 
the court and asked its advice. The court ordered judqment 
to be entered for the defendants. I n  S.  v. Smith, 24 N. C., 
127, there was a material variance between the averment of the 
indictment of the presence of the prosecutrix and the facts found 
by the special verdict; in the latter case i t  was stated she was 
not present, and the Court held the variance to be fatal to a 
conviction, and observed in closing their opinion, "the defendant 
miqht be entrapped, if it could be held that the facts found in 
the latter (the special verdict) would support the charge in the 
indictment." 

PER CURIAM. Judgment affirmed. 

Cited: S.  v. Ward, 46 N. C., 293; 8. v. CaZdwell, 47 N. C., 
470; 19. v. Morgan, 60 N. C., 243; S. v. Sl~eparcl, 82 N.  C., 616, 
17;  S.  v. l?r?yant, 103 N.  C., 438. 

(237) 

Dor or; DEMISE o~ W. C.  LESOIl; r. I<T,I S0T7TII. 

1. Thc nctunl ~ O S S ~ S S ~ O I I ,  111~1~r mlor ,of title, SOP scren years, tl101i~l1 
of n very sinnll pnrtiou of tl?c 1:111d, :i11(1 t l ~ i t  ill the n~idst  of' the 
woods, will confer the title on the rwsvssor of t l l ~  nllolc t r :~c t  
corcred by his cr:lut, t l ~ r r e  beiliq no actu:rl 1)cssession of mly 
other part by another person. 

2. I n  nl: ejectmrnt the jury !n;l:i fil?d thc prrcise intrrcst of the lessor 
of the plaintiff. ant1 find the clefendant guilty as to that, and 
juclgnlf~nt shall be entered :~ccordinqlg. 

3. A plaintiff may appeal froni n judqiuent in his own favor. 
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,IIWAT, from the Supprior Court of Law of A s ~ e ,  at  Spring 
Term, 1849, Ellis, J., presiding. 

Tlii? action was conlmenced 7 December, 1817. The plaintiff 
showed a title to the premises by a n  old grant  to his lessor. As 
to half a n  acre, the defendant admitted himself to be in posses- 
sion without color of title, and submitted to a rerdict. The resi- 
due of the land in  the defendant's possession consisted of two 
adjoining tracts of 100 acre. each. and, in respect thereto, he re- 
lied on the statute of limitations. I n  support of his defense, the 
defendant gare  in  evidence tv-o grants to himself for  those two 
tracts, issued tx-enty years before the t r ia l ;  and he also offered 
evidence that, i n  the spring of 1341, he claimed the 1:md covered 
by his grants and cleared a small piere of land, about three rods 
square, on the line between his tn70 tracts, and includinq a part of 
each, and enclosed i t  by fellin? four trees around it and throwing 
branches and brushwood on them; and that  lie planted potatoes 
therein, cultirated and gathered them in 1840, and further, 
that, in the qpring of 1841, he again planted the same acre in 

potatoes and cultirated them, but that pigs got i n  and 
(238) rooted them ncarlg all up, qo that there were in autumn 

but a fen l ines to he seen, and a few ,vtallis of corn, 
which seelned to h:luc been ~vorkcd;  +ha; ,  in 1842, he en lzqed  
the clearing to three acres, en~br:lcing about equal parts of both 
tracts, and fenced it and l~ lan+ed n crop of corn therein that  
year and erer- year aftervard,  to 1847, incluaire, and culti- 
vated and g~ttlicrcd the crops. Oil the part of the plaintiff mi- 
derice n-as then given that I he d~feadant ' s  field ( r enclo,ure was 
surroanded bv woods and x m ?  thrce-quaricrs of a mile from 
the defclida~:'- dv-ell iq.  ~rhic l l  Iraq ~ l e a r f r  thau aii]r. other: and 
t h t  the lanil Tva. 4 tua te  in :I mouiitninous rcqion, ~ r h c r e  there 
TT r re but fex inhal)itLu:t~. The plaintiff al-o qa\ e e~ idence that, 
eight or  n i ~ i e  yrnrs hefore the bringinq ?i' tliii iuit,  his lessor 
stmeyed the land claii led 1 s ~  him, and, on that occaqion, made 
blazcq o n  .;ereral twe, ncar hiq line?, and that the defendant de- 
faced thocc mnrki oli ..onle of the trees and felled othcrs of the 
tree,; nlicl rhst 11t. rc.cpey+ed :I ~r-itn?cs riot to give the lessor of 
the p1ain:iff info1 i lation of a certain tree, a s  it ~vduld enable 
h i ~ ~ i  i o iden1 if? his 1:md and in jnre tile defendan?. 

The courisel for  the plain~iff  insisted that  the defendmlt's pos- 
sesqion n a s  50 mirintc and detoched aq not to conform '0  rhe 
uqagcs of aqricultnre nor exhibit the requiqite notoriety. and 
that a posseqsion, thus ar(7arentlr  clandestine and contrived for 
concralnlent, wai fr:ludulent and ouqht not to bar the cntrv of 
the true olr-ner, and n i o u ~ d  the court so to instruct the jury. 
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His Honor declined giving an instruction in the terms asked, 
but charged the jury as follows: that if they should find from 
the evidence that the defendant had been in the continuous ad- 
verse possession of the land, covered by the two grants to him, 
for seven years before the suit was brought, the plaintiff 
could not recover; that to constitute such adverse pos- (239) 
session i t  must be open and not clandestine, such as is 
consistent with the usages of agriculture in sowing the land and 
reaping the fruits; that the failure to gather the crop of pota- 
toes planted in 1841 would not amount to an abandonment of 
the possession, if they believed the testimony which liad ac- 
counted for i t ;  that it would not deprive the defendant of the 
benefit of his possession (if they should find that it had been 
taken under his grant and continued on that claim for seven 
years), even should they believe that the defendant knew, from 
the beginning, that the land belonged to the lessor of the plain- 
tiff; and that it was sufficient to prevent the defendant's posses- 
sion from being considered clandestine and to constitute an open 
and adrerse one, if it was to such an extent and of such a charac- 
ter that the public gencrallg might have known it, and some of 
his neighbors did know it, although some others of t'rlcnl did not 
see it. 

The jury found the defendant guilty as to the half acre and 
not guilty as to the 200 acres included in the defendant's grants. 
For the plaintiff i t  was moved that the verdict should be entered 
generally, but the court directed the verdict to he recorded as 
i t  had been given i n ;  and from a judgment hccordinglg the 
plaintiff appealed. 

Lenoir and Avery for plaintiff. 
Craige for defendant. 

RUFFIN, C. J. I t  may seem, at  first view, a hardship on the 
owner of the wild land, situate as this is, and perhaps at  a dis- 
tance from him, to lose his title by reason of a possession of 
which he, probably, would not, and here, certxinly, had not 
early knowledge. But the law cannot suppose that an owner 
will not look to the condition of his property, at least so far as 
to discorer an intruder within the period of seven years, 
and take the necessary steps to assert his own right; and (240) 
therefore an omission to do so must amount to tlie Zirchcs 
for which the law deprives him of hiq entry and w 5 t q  the title 
in the possessor. I t  follows from these observations that the 
instruction., givcn to the jnry were as favorable to the plaintiff 
as they could wcll be. Indeed, it is not easy to comprehend 
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what is meant by n clandestine possession of seven years. One 
may enter clandestinely or bv a trick ; but when he is once in and 
continues there, claiming to hold the land as his oxn,  the posses- 
sion, it would seem, cannot, in its nature, be secret, but is neces- 
sarily visible. The  furthest the Court has gone in laying down 
a doctrine a t  all applicable to this question was i n  Green v. Har- 
man, 15 N. C., 15'3, in which case it mas mentioned with some 
hesitation that if a defendant run  his fence so near the line 
between hi111 and the lessor of the plaintiff as to induce the jury 
to believe that it mas a mistake merely, or that  the lessor of the 
plaintiff, though reasonablv diligent, might so hare  thought i t  
and have mistaken the character of the pcmession, and thought 
the other party did not intend to usurp a possession of a part of 
the land belonging to him, then such a possession might be consid- 
ered as permissive and not adrerse. Bu t  it was put distinctly on 
the ground tha t  the defendant had a good title to the land adjoin- 
ing the plaintifl's, and that  the fence was the enclosure around 
it, and that  in building it but slight encroachments were made 
or-er the line on the land of the plaintiff; and it was expressly 
said that  if he had not had a good title to the field adjoining, 
his entry on the land of the plaintiff ~vould be distinct notice 
and could not bc decepii~-e. F o r  there is i n  that last case the 
possesqion ill fact, ancl nothing to niislead as  to i ts  character. 
Such is precisely the state of the present case. There can be no 
question of the object of the defendant in taking possession, nor 

of its character throughout that  it was adverse. I t  is 
(241) plain, indeed, that  he hoped the lessor or' the plaintiff 

would neither see it nor he informed of i t  until i t  should 
ripen his  title. But that  can malie no difference; for, in its 
nature, the defenqc c 3 f  the statute of limitations is a protection 
against the title, and i t  has never been held that  the possessor 
mast ?ire notice of hi. claim otherviqe than by that  most 
effective notice to an  ovner  of ordinary T-iqilance, namely, the 
possession itself. As t h ~ t  esistcd in fact and spoke for itself. 
so that the l e s ~ o r  of the p l a i n t 3  couId not  ha^^ been mistaken, 
either as to the fact of posvwion or its character, if he had 
gone to the place or o thenvi~c  had kept due o v ~ s i g h t  of his land. 
there is no grcund on which the operaticn of the statute can be 
impeded. F o r  there is no doubt that  the possesiion of the dc- 
fendant J x s ,  from the becinninc. such as nladc him liable to an 
ejectment; and, if so, that determines the question. m e  d l  
question that he nlust ha re  bwn  .o liable to the extent of his 
enclosures from time to time. Then it follov-s, according to 
the settled rule in this State. that  his possessiw of those parts  
waq the possession of the whole covered by his patents. as the 
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lessor of the plaintiff had no actual possession within those 
bounds. Camon v. Burnet. 18 N. C.. 546. which rule is the nec- , , 
essary consequence of our 'doctrine of color of title, and of the 
condition of our country in being still mostly in woods. His 
Honor, therefore, certainly did not err in leaving this case to 
the jury as one in which they might find an adverse possession 
in the defendant, extending to the whole of the txo tracts 
claimed by him. The Court also holds that the 1-erdict was 
properly recorded as delivered by the jury, because, first, it mas 
so delivered; and, secondly, it was the most Droner form for it. 
The jury may, &deed, giie a general verdict add it is usual to 
to do so; but where the precise interest of the lessor or lessors 
of the plaintiff appears, i t  is generally proper and most 
for the convenience of the parties that the verdict should (212) 
be according to it. Godfrey v. Cartwriglzt, 1 5  N .  C., 
487; Love v. TYelborne, 2i N. C., 344;  Holdfast v. S h p a r J ,  
31  N. C., 223; McAstor v. Porter, 6 Peters, 205. 

I t  seems proper to notice an objection taken in this Court, 
that a plaintiff could not appeal from a judgment in his own 
favor, as we have no doubt he may. The inquiry to him is of 
the same nature, whether the error be in not giving him all or 
a part of what he is entitled to ; and he has a right to the judg- 
ment of this Court, whether he ought not to have had a verdict 
and judgment for all he claimed instead of the small part he 
got. Hence i t  is settled at  common law that a plaintiff may 
bring a writ of error on his own judgment, and so he may have 
his appeal under the statute. 

PER CURIABI. Judopent affirmed, with costs against the 
plaintiff in this Court. 

Cited: Pierce v. W a n ~ t t ,  post, 452; Withrow I:. Riggerstaff, 
82  N. C., 8 6 ;  Scott v. Elkins, 83 N. C., 4 2 i ;  Christenbur?] v. 
Ring, 85 N.  C., 233; Ruffin v. Overby, 105 N .  C., 85 ;  Rr?/nn v. 
Spivml, 106 N.  C., 9 9 ;  JlcLeon v. Smi th ,  ih., 177; S .  v. Boyce, 
109 N .  C., 750; Foster v. IIackett, 112 N.  C., 552. 
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THE STATE To THE USE OF S. G. HOWELL V. P. W. 
I.:DWARDS LT AL. 

The rel~utation of the inso1vci1c.y of' ;r tlt~frii(lnnt in ail estw~tioil will 
ni~t  c~rc~~isc tlie officer. who has it. fro111 liability for neglect of duty 
in not enclearoriiic to :rsc.ertnin for himself whcther there is 
property or not subject to the ~sec.utio11. 

APPEAL from the Superior Court of Law of Macos ,  a t  Spring 
Term, 1840, Bailey, J., presiding. 

(243) The action is on the bond given by the defendant 
Edmards, as a constable in Haywood County;  and the 

breach was for not diligently endeavoring to collect the sum due 
on a justice's judgment againit Thomas Noland, which was put 
into his hands by the relator for collection. On the par t  of 
the relator eridence was g iwn  that  Noland l ired in the county 
and x ~ a s  in possession of and used xs his own two horses, some 
cattle, corn and other things. On the par t  of the defendants 
evidence x i s  given tha t  one Duncan had a mortgage on some 
of the effects in Soland's possession, and that  Noland lived in a 
remote part  of the cognty from Ed~vards,  and Tms generally 
reputcd to be insolvent, and that  he frequently told officers that  
he had no property of his own. The relator then gave eridence 
that  Duncan's mortgage had been satisfied, and that, while Ed- 
wards had the relator's judgment in his hands, Duncan in- 
formed him ( E d ~ r a r d s )  that  his mortgage was discharged, and 
that  the goods n-ere Yoland'q. The ccurt instructed the jury 
that  if Noland had no propert- subject to execution, they ouqht 
to find for the defendant, but that  if he had property liable 
for the debt. the constable ~vould not he excused for not en- 
deavoring to collect it  b~ the reputation of Soland's  irisolrency; 
but he ought to shorn, l i k e ~ ~ i s e ,  that  he had endeavored to obtain 
satisfaction bp taking out execution and securing the property 
if he could, o r  going to the debtor's house, or  makinq inquiries 
for the property for tha t  purpose. Verdict and judgment for 
the plaintiff, and the defendants appealed. 

Edney and Barter for plaintiff. 
J .  ITr. Woodfin, AT. IT. TT'oodfin, and Fitzgernld for defend- 

ants. 

RUFFIN, C. J. I f  the constable ~vould be liable for a 
(244) false return on these facts, he must likexvise be liable 

under the statute for want of due diligence in  not taking 
out an  execution or otherwise making the money. The Court 

182 



N. C.] AUGUST TERM, 1849. 

holds, clearly, that he would have been liable for returning 
nulla bona in this case, if a fieri facias had been in his hands. 
The return would have been false in point of fact, as Noland 
had property. Then, he was not to wait for a communication 
from the creditor as to the person or residence of the debtor or 
the particular property in his possession. I f  he needed infor- 
mation on those points, i t  was his duty to nlakc inq:~iry before 
he ventured on-a return, false in fact. Parics v. Alezander, 29 
N.  C., 412 ; Dyke v. Duke, 4 Bing. N. C., 197. But here i t  is not 
pretended that the constable did not know the debtor and his 
residence, and there was evidence that 210 had precise notice from 
the mortgagee of some of the effects, that his claim was dis- 
charged and that the property then belonged to Noland, and, 
of course, was subject to execution. No repntation of insolv- 
ency of the debtor could excuse such indifierence to the interests 
of the creditor and gross neglect of duty. 
PER CURIAM. Judgment affirmed. 

A, in 1825, made a parol gift of :I ncqro 111311 to her grandson R. B's 
father took him into his possession a t  that time and kept him 
till 1841, n hen he conveyed hiin and otlicr lic.tcroes by deed of qift 
to his said son :und delivered hiin to E. I n  IS40 the granrlmothcr's 
husband (she ha1 ing been ninrricd i~ second tilne) denlanded the 
negro mail of the father. wllo rcfusetl to deliver him. B liept the 
negro from IS41 to 1S4G. twa t i~~q  him as his own. In 1843 B 
requested pernlission of his gr:~nd~nothcr to sell the negro, which 
was refused : Held. that H's ~)ossc~siou. under those circumstances 
for fire ye:irs, cmn n7ith a constant c1;iim of title, could not direst 
the right of his grandinother's husband. 

APPEAL from the Superior Court of Law of LINCOLN, a t  
Special Term in July, 1849, Dick, J., presiding. 

This is an action of replevin for a slave named Cato, which 
was commenced in March, 1849, and in which the defendant 
pleaded property in one Thomas Byers. The plaintiff gave evi- 
dence that the slave once belonged to his grandmother, now the 
wife of Byers, and that, about 1825, she gave him to the plain- 
tiff, and that John D. Graham, the father of the plaintiff, had 
the negro in  his possession from that time up to 11 December, 
1841, when he delivered him and a number of other negroes to 
the plaintiff, and also made him a deed of gift for them, which 
was proved and registered in March, 1848. The plaintiff fur- 
ther gave evidence that on 20 May, 1840, Thomas Ryers went 

183 
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to the house of John D. Graham and demanded of him the 
negro Cato, and that John D. Graham, who then had the 

(246) negro in his poqsession, refused to delirer hi111 to @-em, 
and on -35th of the same nlonth n ro te  a letter to Byers 

demanding a negro woman, the mother of said Cato, and named 
Doll, as his property, and requested him to deliver her to the 
bearer of the letter, and rherein added that  "as to her son Cato, 
he is property m.1 has been claimed as such these fourteen 
or fifteen gears. I shall retain, therefore, and leaxe you to pur- 
sue what course J-ou deerlz best." And that  Brers  then said, 
"I have no riepro of John D. Graham's. and shall have nothing 
to do with it." The  plaintiff further gave evidence that  he 
took the slave Cato into his actual possession on 11 December, 
1841, and so kept him and used and treated him as his own u p  
to 27 December. 1846; and that, on the latter dav, the defendant 
took him into his possession, and on the next day the plaintiff 
denlanded him and the defendant r e f u d  to deliver the slave, 
sayinq that he mTas his onm. 

The defendant g a l e  evidence that, i n  the summer of 1843, 
the plaintiff requested his grandmother, Xrs .  Byere, to allow 
him to sell Cato;  and that  Mrs. Byers, who was present, said, 
" S o ;  and if you are tired of Cato, send him home"; to vhich  
the plaintiff replied, ('Very 11-ell." And the d ~ f e n d a n t  also gave 
eridmce that, the day after the defendant took the ntgro, the 
plaintiff rncntio~~cd to one Allen that  Cato was gone, and he 
tslvctcd Davidso~i had h im;  that Allen then asked the plaintiff 
if he h ~ d  11ot a rood title to tllc shr-c Cato, and that the plain- 
tiff rel>l;rd "T 111r e a deed of yift from my  father, but he had 
no titlo to Cato." 

7'11~ counsel for thc rlcfencl~nt inqisted to the jurv, upon the 
cvidrncc of tllc 17laintiff's apnlicn'ion to 31r. and Mrs. Bpers 
fcr  leal c to qcll the nczro. and of his nclmis4on that he had no 
title il~idci- 1i;q f ~ t l ~ c r ' s  dcrd of zift. thnt the plnii~tiff did not 
cl?;rn 1.11rlcjl 11iq fntllcr. hlli c~ricidrrccl I~i~nqelf  as holdine under 
gift of Jii-q B . em ?nd l > r a ~ r ( l  the coiirt to instruct the jury 

t11.t i f  thc? chould so h ~ l i e w .  t h w  should find for the 
(247)  d-fwdqut. Thc conrt refuted to pire the inctructions 

nmrcd  for. and directcd them that if  t h ~ v  believed Bvers 
dcmqndcd thc ncqro Cato from ;Tohn T). Grahnm on 20 Nay, 
1q40. nnd t l l ~ t  hc (John T). Crrnhqm) then rrfused to deliver 
him iin. and nlw. on 2.; l l a v  follo~~~in,rr. informed Brers  by 
I0:'cr f lwt  11n cliimcd t l ~ e  ne.:ro nq his ov*n. then the qtatute 
o f  1;ni;tit;rn h q a n  to rnn fro111 25 I?.lav. 1 w .  ~ n d  the title of 
.Tohn I). CT,.qhani. or of one clnimin.: under him. IT-oilld ripen 
into a perfect title in three years from that  time-provided 

1% 
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John D. Graham and the plaintiff, claiming under him, had 
kept the adverse possession of the dare  during that time; and 
here it proved that they had the exclusive possession from 
20 May, 1540, until 27 December, 1846. And that if the plain- 
tiff's title had become perYect in thrce years from 23 N a r ,  1840, 
the expressions of the plaintiff to Nr .  and Mrs. Byers, and to 
tho witness Allen, would not divest him. 

Boyden,  Guion  and Johnson for plaintiff. 
Cruige, Alesamler  and l i 'y~zum for defendant. 

RUBFIX, C. J. Although it does not expressly appear, it must 
be understood from the inanner in which the case is stated, that 
the gift of Cato from his grandmother to the plaintiff was by 
parol, and that the delivery mas to the father for the plaintiff, 
then an infant, probably. Such being the case, it may, at  least, 
be a question whether the plaintiff could make a title under the 
statute of limitations, supposing him to have claimed under the 
conveyance from his father, unless something niore appeared in 
the case than now does. For, although the statute beyan to run 
in Mag, 1840, in bur of nn action against John D. Graham for 
his refusal to give the neqro up to Byers, and although it be 
further admitted that if he had retained the possession 
for three years after his refusal, Byers might also have (248) 
been barred of his right to take or recover the neqro, yet 
the result may be different where hr  did not re'ain the s!are for 
that period, but within i t  delivcrccl ?lim to the donre of Ilvers, 
who accepted him, and for anvthiny now to be seen did not hold 
him otherwise than as Byers had done, an, far  as lie nlnde kn T Y I ~  

to Byers. I n  such a case it is worrhy of conn,idera:icn whether 
Ryers has not a r i ~ h t  to treat a delivrrv to his donec a?  a de- 
lirery to himself, as the donee is his bnilcc. unless :he Inttcr dis- 
tinctly apprise the donor that he denies his tiflc and I l r l l s  f r 
himself, as by a refusal to restore the possession or a wron?f~ll 
disposition 01 the p ~ o p r t y .  Grwe" v. JTarris. 2 i  N .  C.. 311. 
I t  is true, Byers might have sued John D. Grah2rn at nnv time 
within three years after the demand. Bnt ~ v h c l . ~  r 119 rlcyro T ~ S  

delivered to the scn, he had no motive to sue th- father. n!ll-ss 
the son should deny his riqht, as the father h ~ d  tiorl~. 211d i f  he 
had done so, t hm, no doubt, the statute would ~ 1 ~ 1 1  nyainqi him 
in fal-or of the plaintiff, becauqe then he wonlcl I i ~ r e  R I I  action 
arainst the son, as well as the father. In  dernandinr i l l -  11eq1.0, 
then, it may hare been the rery purpose cf Bpers, findin: that 
John D. Graham claimed the ncgro as his olrn property, io ?pi 

him for the plaintiff, and when the father afterwards delivered 
185 
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him to  hi^ .on, B y e n  might hare  considered his purpose an- 
swered, and for that reason rested satisfied.' F o r  it is not stated 
he even knew that the father had undertaken to conrey the ne- 
gro to the plaintiff, as of his own gift, and much less that  the 
plaintiff made k n o ~ ~ n  to him that he claimed the negro as his 
ovm, under a dced of gift from his father. and not under the 
par01 gift of his grandmother. Could Byers have brought 
trorer  a ~ n i n s t  the prcsent plaintiff merely upon his taking pos- 
session of the neqro, and vithout a demand and refusal, nhen  
in the very stating of his title it vould appear that  he had given 

the ncpro to him rerbally? T o d d  it h a ~ e  been sufficient 
(249) for him to show, in support of that action, that  the plain- 

tiff's f:~:her had refused to deliver the negro on demand, 
without showing further that  the plaintiff likewise denied his 
title and set him a t  defiance? I f  i t  ~ o u l d  not, then Byers never 
had a cause of action against thc plaintiff, and, therefore, i t  
would seem, oueht not to be barred by the statute, but might 
claim the slare, since the title had not vested in  John  D. Gra- 
ham at  the riwe he parted from the possession to his son. But, 
ho~rrever that map be, as it is not necessary to the present case, 
vie do not propose to decide the point. I t  is perfectly clear that  
if the plaintiff. although he took a deed of gift from his father, 
including this n ~ i t h  other neqroes, did not i n  fact assert a title 
under that  deed, bnt took the negro under the gift from his 
grandmother, then his pwxwion  would not be ad\-erse to Byers; 
and therefore ~l rere  would not be three years7 possession of that  
character. and Ere r s  7~-ould not be barred. I t  n a r  upon that  
hypothesis the instructions asked by the defendant proceeded, 
and lye think they ought to hare  been g i ~ e n .  Fo r  althnuyh the 
subecluent declalations of the plaintiff ~ o u l d  not proprio ~ . i g o r e  
vest a good title in him. as in the nature of a conveyance, yet 
those declarations were material to s h o ~  that  the plaintiff 
rested upon his having had an  adwrse possession, which mas 
aswmed, because he came in  under his father, who had made 
his possession a d ~ e r s e  by an  assertion of title. That  conse- 
quence ~vould ordinari lr  follov, and i t  might follow in this 
case, also, upon the prcsun~ption that the plaintiff claimed as 
his father did, unless it should be rebutted by the nature of the 
plaintiff's title as donee of Rperq, or unless it should appear 
upon evidence that, i n  t ru th  and fact, the plaintiff did not set 
u p  the adverse title, but being conscious of its defect. abandoned 

i t  and held under his grandmother. N o ~ v  his acknowl- 
(250) edgment, a t  any time, of the manner i n  ~ ~ h i c h  he had 

held, or  then held, was evidence to the jury upon ~ ~ h i c h  
they might find that  his  possession was not adverse to his grand- 
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mother, but was under her. I t  was, therefore, at all events, erro- 
neous to assume in the instructions to the jury that the posses- 
sion of the plaintiff mas adaerse, in opposition to his admission 
of the grandmother's title, implied by the declarations proved 
on the part of the defendant, if credited. I t  ought, at least, to  
have been left to the jury on that evidence, whether the plaintiff 
took the negro and held him under the gift from his grand- 
mother, with instructions that, if he did, his possession had not 
been adverse to her or her husband, and therefore that he had 
no title against the latter. Upon this last ground the Court 
holds the judgment to be erroncons, and that it must be reversed, 
and a venire de noco awarded. 

PER CURIAM. Judgment accordingly. 

An adverse possession of n slave for three years confers on the pos- 
sessor n complete title to th? slave. 

APPEAL from the Superior Court of Law of ROWAN, at Fall 
Term, 1848, N o o r e ,  J., presiding. 

The following is the case sent up by the judge below: 
This was an action of trover, brought to recover damages for 

the conversion of a negro by the name of Louisa. The 
plaintiff proved that she had had the possession and con- (251) 
trol of the negro in  controversy from 1 March, 1843, 
until she was taken off by the defendants on 1 December, 1846. 
At the time she was taken off by the defendants she mas at the 
house of a man by the name of Gibbs, to whom the plaintiff had 
hired her for two or three days to assist him in his business. 
After night, the defendant went to the house of Qibbs and 
inquired for the girl, a l legin~ that the defendant March had 
purchased her from the other defendant, Ellis. The negro was 
called up, and Gibbs stated that he mould send for the plaintiff, 
and she would permit them to  take her or not, as she might 
think proper. The defendants said they were in a hurry to 
start. Gibbs, however, sent for the plaintiff, who arrived in  
the course of an hour or two, but before the defendants had 
taken possession of the negro. When the plaintiff came, she 
objected to their taking her, and took the negro by the hand. 
The defendants took her from the plaintiff andzarried her off. 
The plaintiff proved the value of the slave. 
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The defendants offered in evidence a bill of sale from the 
plaintiff to the defendant Ellis, dated 10 February, 1841, by 
nhich  he negro in controverip was conveyed bv the plaintiff 
to the defendant Ellis. I t  was  pro^-ed that the negro ~ e n t  into 
the powession of Ellis about the time of the date of the bill of 
sale. and continued in his possession until 1 Xarch, 1843. when 
she ntrit into the posseqsion of the plaintiff. The plaintiff, 
frcm that time. either kept her \Torkin? on the plantation on 
~vhich shc lired, or hired her out. The day after the negro 
~ w n t  into the possersion of the plaintiff ihe sent after her 
clorhes, and Elliq delirered them up. The plaintiff also prored 
that, shortly before she made the conrexance to Ellis, she owed 

debts to the amount of $40 or $20, the payment of which 
(232) was about to be enforced by process of law. Ellis pro- 

posed to the plaintiff's son that he vould assume the pay- 
ment of these debts, and, as a means of reimbursing himself, 
n-ould hire the nepro Louisa at the rate of $5 per month, until 
her hire amounted to enough to pap him nha t  he should ad- 
vance for the plaintiff. Shortly after thiq, the son of the plain- 
tiff, hearing that Ellis had a bill of sale for Louisa, called upon 
him and inquired if such was the fact. Ellis stated to him that 
he had no bill of sale for Louisa, but merely a strip of paper to 
sllow that he had hired her. Another witness stated that, in the 
fnll of 1842 or the spring of 1843, Ellis informed him that he 
had not purchased, but had merely hired, Louisa, at $5 per 
nionih, and that she had nearly worked out the time; that he 
should like to purchase her, but could not afford to pap the 
p r i m  The officers who had for collection the claims which the 
plaintiff owed, stated that in 1840 or 1841 Ellis called upon 
them and informed them that he had agreed to befriend the 
plaintiff, and that he vould assume the debts, which he had to 
collcct from the plaintiff, provided they ~ o u l d  allow him a lit- 
tle time to raise the money. Ellis promised to pay them a t  the 
ensuing County Court, and did then pay them. Another wit- 
ness stated that he lived in the family of Ellis while he had 
Louisa in his possession. and. on one occasion, Ellis remarked 
to his vi fe  that he had hired Louisa, and she should do what he 
wanted her to do. 

The defendants introduced a xitness who stated that he had 
a claim to collect from the plaintiff, and he went with an execu- 
tion, intending to make a levy upon the slare Louisa; that he 
informed the plaintiff of his business, and inquired of her if 
the defendant Ellis had a bill of sale for the negro. She an- 

188 



N. C.] AUGUST TERM, 1849. 

swered that he had. This conrersation took place on 5 Decem- 
ber, 1843. Another witness was present, who stated the conver- 
sation in nearly the same way. 

I t  was in evidence that the plaintiff was so illiterate (253) 
as not to be able to read or write. Much eridence mas 
offered by the plaintiff to prore that an imposition mas prac- 
ticed upon her, a t  the time she executed the bill of sale to Ellis, 
which i t  is unnecessary to state. 

A motion was made to nonsuit the plaintiff because, at  the 
time the defendants took the negro, she did not have the right 
of immediate possession. 

The jury were instructed that, as the witness Gibbs hired the 
negro by parol, i t  would be for them to find mhat wwe the terms 
of the contract of hiring. I f  the negro was to work only that 
portion of the day that is usually employed in work, and at  
night return home to the plaintiff, or if they inferred from 
what took place when the defendants went there to take the 
negro, that Cibbs surrendered the possession or the right of pos- 
session to the plaintiff, the action could be maintained. I f ,  
however, at  the time the defendants took possession of the negro 
the plaintiff then had not the right of immediate possession, the 
action could not be maintained. The court further instructed 
the jury that, though the conveyance from the plaintiff to Ellis 
was valid, if the plaintiff had more than three years' adrerse 
possession of the negro, previously to the conversion by the 
defendants, she would Be entitled to recover; and mhat was the 
character of her possession was a fact for the jury to ascertain 
from the evidence. The court further instructed the jury that, 
if the conveyance of the negro, though absolute on its face, was 
really intended by the parties to i t  as a security for the money 
which Ellis had advanced for the plaintiff, and, after being 
repaid that amount by the hire of the negro or otherwise, he sur- 
rendered her again to the plaintiff, according to the terms of 
their original contract, i t  mould be evidence from which tho 
jury might infer a parol sale and delivery of the negro from 
Ellis to the plaintiff. 

There v a s  a verdict for the plaintiff. and from the (254) 
judgment thereon the defendants appealed. 

Clarke and BoyZen, for plaintiff. 
Osborne and Craige for defendants. 

NASII, J. The instructions qiren to the jury were correct on 
all the points embraced in his Honor's charye. The action was 
in  trover for the conversion of a negro woman named Loi~isa. 
After the testimony was closed, a motion was nmde in behalf 
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of the defendants that the plaintiff should be called, because, a t  
the time the defendants took the negro, she ( the  plaintiff) did 
not have the right of immediate possession. I n  other words, 
that the court should so instruct the jury. This m s  properly 
refused. Whether the plaintiff v a s  or mas not entitled to the 
imniediate possession of the slave depended upon the facts, to 
which the jury alone were competent to ansner. Louisa had 
been hired by the plaintiff to a man by the name of Gibbs, for  
a f e v  days, a t  whose house she was n hen the defendants came 
after her. Gibbs, not being willing they should take her i n  the 
absence of the plaintiff, stated he would send for  her, and she 
would permit t h ~ m  to take her or  not, as she thought proper. 
Upon her ar r i ra l  and being informed of their purpose, she re- 
fused, and took Louisa by the hand. The  defendants took her  
from the plaintiff and carried her off. The  question as to the 
plaintiff's right of immediate possession depended upon the fact 
whether Gibbs had parted ~ r i t h  his possession. The jury were 
instructed that  if the eridence satisfied them that  Gibbs had sur- 
rendered his possession to the plaintiff, before the defendants took 
the negro, she could maintain the action. The instruction was 
given in  answer to the motion. The hiring by Gibbs was for no 
definite period of time, and, if it  had been, he might, ~ v i t h  the 

consent of the plaintiff, have put an  end to the coiltract 
(295)  and surrendered the possession a t  any time before the 

expiration of the period for nhich  he mas to h a m  her. 
The  court committed no error i n  refusing the motion or i n  the 
instruction given. 

Thc jury were further instructed that, although the conoey- 
ance from the plaintiff to the defendant Ellis was d i d ,  if the 
plaintiff had had adverse possession of the negro for more than 
three years previous to the conversion, she mould be entitled to 
recover. Whether the plaintiff's possession from 1 Xarch.  1843, 
to 1 December, 1846, was adverse or not, was left to tlw jury, 
as a matter of fact. There can be no doubt of the correctness 
of this portion of the charge. The statute of 1820, Rev. St., 
ch. 65, sec. 18, does not bar merely the action after three years' 
adTerse possession, hut confers the title. So that  such posses- 
sion is not only a full a n s r e r  to an  action, but it is in itself a 
complete title to support an  action, either to recover the prop- 
erty specificallv, or damages for a conversion, or  a trespass. It 
is  similar i n  its operation to a seven years' adverse possession of 
land, under color of title, under the act of 1715, except tha t  the 
possession of slaves need not be accompanied with any color of 
title. Potcell v. Potcell, 2 1  S. C., 380. 
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I n  the last instruction no error is perceived. The bill of sale 
to the defendant Ellis bore date in  February, 1841, and he re- 
mained in possession of the negro until 1 March, 1843, when 
she returned into the possession of the defendant, and so re- 
mained until 1 December, 1846, three years and nine months, 
working on her plantation, and, upon the application of the 
plaintiff, Ellis sent her clothes to her. From this fact and the 
others set out in the case, the jury were instructed they were a t  
liberty to presume a parol sale and delivery by Ellis to the 
plaintiff. This instruction was perhaps not necessary, as the 
whole question as to the plaintiff's title was embraced in that 
given upon the operation of the three years' adverse pos- 
session of the plaintiff. There is, however, no error in (256) 
law in it. 

PER CURIAM. Judgment affirmed. 

Cited: Freemall v. Sprague, 82 N. C., 368; Clayton v. nose, 
87 N. C., 111. 

DOE ON TIIE DCJII~I: OF MARTIN ICFXIOTTII v. WILLIAJI RIVES. 

MThrre, on the trial of an ejectment. it ap~wartd that one of the 
corner trees could not now br fo1111d. rnnninc the course and 
distance called for, but it n.as prorcd t11:xt many years aqo n 
former oxvnrr of thr l;111d dec,lared that :I stump in i~ certain 
pond was his cornfr : HeTt7, that the c.onrt below did not err in 
instructins tht? jury that if this tree had been marked as n sor- 
ner. at the time of the oriqinnl snrvep, then it wonld control the 
course mld distance; but, if subseqntntly mnrlitd, because the 
0x1-ner collld not find the corner originally marked, then the 
course and distnllce ~rould not be controllrd by it. 

APPEAT, from the Superior Court of Law of ME~KLENBERG, 
at Fall Term, 1847, Pearson, J., presiding. 

The following case was sent up bv the judge below: 
On the trial of this action of ejectwment the defendant ad- 

mitted himself in possession, and i t  was admitted that the de- 
fendant's title papers covered the land in dispute. I t  was also 
admitted that the lessor of the plaintiff had the oldest title, and 
the only question was whether his title covered the land in  
dispute. 

The deed of the plaintiff's lessor began at a white oak, ( 2 5 7 )  
then 5 degrees 65  east 96 poles to a white oak, then 5 
degrees 11 east to a black oak, etc. The beginning white oak 
and the third corner black oak were admitted, and, if the first 
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line extended to the end of the 96 poles, i t  m s  admitted that  a 
line to the third corner black oak would take the land in diq- 
pute. S o  corner tree v a s  found at the end of 96 poleq, and the 
defendant endeavored to control the distance and slon the first 
line a t  the end of 57 poles, nenr a small pond, and it m s  ad- 
mitted that  if the line stopped in or near the pond. initead of 
extencling the 96 poles, then a line to the third corner black oak 
would riot take in  the land in dispute. The  defendant called on 
one Boyd, who swore that in 1755 he was a boy, when TTilson, 
under whom the lessor claims, m s  surveying the land ; that  Polk, 
under whom the defendant claimq. was also along: that  they 

L 

commenced a t  the beginning white oak and ran  along the first 
line to a sinall pond,  hen one Thonlas Beatty, ~ h o  v a s  ~ ~ i t h  
them, and who is  now dead, pointed out a stump in the pond, 
and said, "That stump was made a corner by me and Polk." 
Wilson n u d e  no obiection. and the surrevor then turned and 
ran  from the stuinp;o the black oak. BO& said there were no 
marks on the stump, nor did he understand that there vere  any 
marks on +he tree before i t  Tvas cut d o ~ m ;  but the stump was 
fixed on as a corner, long after the original snrvey, when i t  was 
ascertained that  the corner tree called for could not be found. 
One Taylor slvore that several years before this controversy 
arose, Xoses Beatty, TT ho is nom dead, showed him a stump in 
the pond, and told him he Elad heard both Wilson and Polk sag, 
more than forty years ago, that that  stump Trns TT'ilson7s cor- 
ner. Several rritnesses m o r e  that one Samuel Wilson, v h o  n-as 
one of the heirs of John Wilson, the person spoken of by the 

witiless Bovd. and n h o  is now dead, soulc fifteen years 
(258) ago pointed out the black oak as  one of his father's cor- 

ners, and, while the surveyor n7as running a straight line 
frorn the black oak to the pond. said "tliat  as where hi.. father's 
line ran." Other testimony n a s  offered. TT hich i t  is not ncces- 
sarg to state, as it ~vould not alter the case. 

The  court charged t h ~ t  distance was to hc ob~erred ,  unless 
there Tms some more certain description to c o n t r ~ l  i t ;  that if 
the jury ~ w r e  -;ntisfied that. at the time of the original surrey, 
a t ~ c e  standinq ;a or  nenr the pond was m a r k d  as a corner, 
that  x~ould control the distance and cause i t  to stop short of 
the 96 poles. But if the jury came to the concl~~sion thxt no 
tree n a s  marked ill or  near the pond, a t  the time of thp original 
survcv, 2nd that  the t c 4 m o n y  offered merely established the 
f ~ c t  t l ~ t ,  after the oricinal surwp,  the partiec, r h o  hwamr cnti- 
tlecl to the land, not beinq able to find a corner. fixed on a stump 
and agreed that  it should be a corner, that  fact mould not be 

192 



N. C.] AUGUST TERM, 1849. 

sufficient to control the distance called for in the lessor's deed, 
and the plaintiff would have a right to go to the end of the 96 
poles. 

There was a verdict for the plaintiff, and from the jud,ment 
thereon the defendant appealed. 

Osborne for plaintiff. 
Thompson and Wilson for defendant. 

RTXFIN, C .  J. The Court holds the instructions to the jury 
were right, for the reasons assigned in  the Superior Court, and 
according to the case, R e e d  v. Schenck, 14 N.  C., 45. At first 
it 'seemed that, after so long a reputation as to the corner and 
lines. founded uaon the repeated declarations of the owners near 
the time of the survey and patent, the jury might, and perhaps 
ought, upon the strength of it, to have found that in fact the 
corner tree did stand in the pond, and that there was a mistake 
in the call for course and distance. The cause might, 
indeed, have been put to the jury with express directions (259) 
that they might act on those declarations and reputation 
of the corner tree, as evidence that it was originally, in fact, as 
contended for by the defendant, upon the principle laid dor47n 
in M c N e i l  v. Massey, 10 N. C., 91. But, in truth, the question 
was left to the jury in that manner, though their attention was 
not, perhaps, called so distinctly to the force of the evidence as 
i t  might have been. Yet the evidence was left to them, and 
the point, where the corner really stood, or -whether there was 
any mistake in making it, was one of fact, and proper for the 
jury; and it was not erroneous to submit the point, with the 
evidence, without more particular instructions than those given, 
when they mere not requested. 

PER CURIAM. Judgment affirmed. 

Cited: h!uway 71. S p ~ n c e r ,  88 N. C., 360; Rrouln v. House, 
118 N. C., 883. 
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JAMES I'EEriY v. ELISHA PEIIPPS. 

1. A person caliliot kill a dog in the on.uer's house or yard, upon the 
pretense that he is 3 nuisance, bccausr he had, nt a former period, 
chnscd or bitten some one else. 

2. When a mati h:is hccu attacked by :I dog oil the owner's premises: 
but tlie do:: is driven oft' by the fanlily. so that the man is no 
longer in danger of brill% bitten, he is not  justified in killing the 
dog. while the latter is rnuui~~g fro111 I~i!ii. 

APPEAL from the Superior Court of Lam of ASHE, a t  Spring 
Term, 1849, Ellis, J., presiding. 

(260) The action is trespass for killing a dog, the propehy 
of the plaintiff; and the pleas are, that the dog mas a 

nuisance and that  any person had a right to kill him, and that  
the defendant killed the dog in defending himself from an 
attack on him by the dog, and T i m  obliged to kill him in  order 
to prevent the dog from biting and worrying the defendant. 
On the trial evidence was given that the plaintiff and defend- 
ant  were neighbors and in the habit of Tisiting each other; and 
that upon a visit to the plaintiff's in the daytime the defendant 
entered the plaintie's yard. when the dog, being loose, attacked 
the defendant and nould probably h a ~ e  bitten him if he had 
not been p re~en ted  by t ~ o  of the daughters of the plaintiff, n h o  
lived with him. called off the dog, and also beat him with a pole 
and d r o ~ e  him aviay; and that, after the dog had been so driven 
m a y  and was going under a house in the yard, nt {he  distance 
of ten steps from the defendant and the plaintiff's daughters, 
the defendant nit11 a gun, ~ ~ h i c h  he brought n-ith him, contrary 
to the request of the plaintiff's daughters, shot the dog and 
killed him. On the part of the defendant evidence Tvas given 
that  n p a t h m y  passed throuqll the defendant's land, near the 
house, along v~hich persons frequently went to church and to 
mill, i n  order to cut off an angle in the public road, and that 
the dog vTas in the habit of attacking persons in the pathway. 
On the part of the defendant eridence ~ v a s  further offered that 
at  three different times the dog had attacked persons off the 
plaintiff's land; but the ericlence n7as rejected. 

The ?-residing judge instructed the jury that the plaintiff had 
a right to keep the dog on his own premises, h o w ~ e r  fierce. unless 
he xvas a nuisance, and that there was no evidence that this doq 
v a s  a nuisance. and that therefore the defendant n7as not justi- 
fied in  killing him. unless in defense of himself; and tlmt if the 

do? had retreated ns stated, and n-as still retrcatinq, the 
(261) jury might infer therefrom that the defendant did not 
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shoot the dog to protect himself. The jury found for the plain- 
tiff, and from the judgment the defendant appealed. 

Boyden, Clarke and H .  C. Jones for plaintiff. 
Bynum and Craige for defendant. 

RUFFIN, C. J. We doubt not that a dog may be a nuisance 
so as to authorize any person to kill him, as if he be mad and at 
large; for, in such a state, he is no longer mansuatae nutziral, 
and the consequences of a bite from time to time, to either man 
or beast, may be so dreadful and so general as to justify his 
destruction as soon as possible. But dogs are in  many respects 
useful, and with many persons favorite animals; and we are not 
aware that fierceness, merely, and attempts to bite, or even the 
actual biting of one or more persons, have ever been held to 
empower another person, at  a different time, to kill them, and 
especially to go to the owner's yard. for that purpose. As a 
watch-dog his value is constituted by his being sharp and daunt- 
less; and therefore i t  would seem those properties cannot, in 
themselves, convert him into a nuisance. Hence, the evidence 
rejected was irrelevant. If,  indeed, the defendant had been 
bitten by the dog, it might have been proper to show the savage- 
ness of the brute, and to insist that the owner, if he had knowl- 
edge of his worrying people, ought to have confined him, so that 
he could not set on people passing, or bite a person lawfully 
going to the owner's house; and to that purpose his biting twice 
or even once has been held suEcient to make the owner liable, 
if he did not kill or confine the dog. Bul. 5. P., 76 ; Swiifli, v. 
Pelah, St., 1364. But here the question, as to that point, is 
entirely different; that is, whether a person can kill a dog in  
the owner's house or yard, upon the pretense that he is a nui- 
sance, because he had a t  a former period chased or bitten 
some one else; and we hold that he cannot. Then, as to (262) 
the second plea, the instructions appear to the court to 
be unexceptionable. A person is not bound to stand quietly 
and be bitten by a dog, nor to give him what might be called a 
fair fight among men. But if a fierce and vicious dog be nl- 
lowed to go a t  large, and he runs at a person, as he lawfully 
gets to a house, or in passing along the road, appnrentlv to set 
on the person, or, for example, on the horse he is riding, it 
seems but reasonable the person should protect himself from 
the injury of a bite to himself or his horse by killing the dog; 
for ,  although a man has a right to keep a dog for the protection 
of his house and pard, yet he ought to keep him secured, and 
not let him loose and uncontrolled a t  such hours and in such 
placcs as will endanger peaceable and honest people engaged in 
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their lawful business. If, therefore, this dog v e r e  one of the 
kind supposed and the defendant had shot him as he came a t  
him, and d e n  he had reasonable grounds to think that  the dog 
could not be restrained by the owner or his fa mil^, and ~ ~ o u l d  
bite him, we should hold that  he did no more than he had a 
right to do. But  when the plaintiff's family ve re  a t  home, and, 
by their immediate interference and commands and punish- 
ment, governed and drore away the dog, so as not only to pre- 
vent him from biting the defendant a t  that time, but also to 
save the defendant from all danger then, by dr i r ing  the dog 
axmy, the killing of the dog, after that. and against the urgent 
entreaties of the f a m i l ~ ,  could have been only on the pretense 
and not on thc reality of protecting the defendant from a n  
attack a t  that time, and the circumstances were properly left to 
the jury as evidence on mhich they might find that  the defend- 
ant  did not act on the defensive. 

PEE CURIAN. Judgment affirmed. 

APPEAL from the Superior Court of Lam of MCDOTYE~L, a t  
Fall  Term, 1848, Xanl?y, J., presiding. 

This x7as an action of ctssumpsit, wherein the facts \\-ere 
found as follows: I t  mas agreed bet~veen the plaintiff's testator . 
and the defendant ( the  one residing in Lincoln County and the 
other in the county of Yancey) that promissory notes for cash 
mere to be endorsed by the defendant to the testator, and placed 
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by the defendant in the hands of a constable in Yancep for col- 
lection; and, upon the reception of the constable's receipts a t  the 
testator's cotton factory in Lincoln, hc engaged to delirm to the 
defendani cotton yarns and domestic cloths a t  cash prices. The  
defendant then cornrnunicatcd to a constable, by thc name of 
Chandler, his bargain with Hoke, and made an enqage- 
mcnt ~ v i t h  him, b r  which the constablc mns to give his re- (264) 
ceipts to Fleming for thc amount required. Thc receipts 
were accordingly given, copies of which are annexcd, marked ,I, 
B, C, and the goods delivered by EIokc according to contract. 

TJpon the g iv i l~g of the two first rcccipts, notes were endorsed 
and given to thc colistable to thc amount of about $700; the last 
was giren without anvthing passing bctween theni, and the 
whole arrangement made, by a common understanding brtwem 
the constable and Fleming, to enable the latter to deceive Hoke 
and defraud him of his goods. I t  appcarcd also that ITolie had 
heretofore instituted a suit upon the official bond of the con- 
stable and his sureties, and obtained judqment against the con- 
stable alone, but  as unable to get satisfaction of anv par t  
thereof. I n  the course of the tr ial  the plaintiff offcred the con- 
stable Chandler as a witness. H e  was objected to on the ground 
of interest, and two of the executors, plaintiffs, bcinq present, 
released h im;  the copy of the release (marked D) is annexed. 
H i s  competency TTRS ?till further resisted, on the ground that  
the executors (not being the whole number) could not make a 
release; but the objection v a s  overruled and the witness ad- 
mitted, being first examined upon his 13oirc (lire and disclaiming 
all interest. To impeach the credibility of Chandler's testi- 
mony, declarations of his, inconsistent therewith, mere offered, 
and the plaintiff, in reply, offered to prove declarations of the 
same purport with his oath. This mas objected to by the de- 
fendant, but admitted. 

The  defendant resisted the recoverv, ( I )  because the facts 
stated mould not sustain the particnlar form of action adopted 
(nssunzpsit) ; (2 )  the release of the judqment in the action 
against Chandler and his sureties mas a bar to the recovery in 
this. 

The court gave\instructions to the jnr,y adverse to these posi- 
tions of the defendant, and there mi s  a rerdict for  the plaintiff 
for  the value due on the bill3 of qoods delivered. after 
clcdurting the amount of endorsed notes p1'1red i11 the (265) 
hands of tho constable according to contract. 

A mle was moved on the qround of misdircctiou and of the 
admission of improper tcqtimonv, which was d is rhnrqd.  Jiidy- 
ment being rendered on the verdict, the defendant appealed. 
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The following are the copies referred to in  the case, in words 
and figures, to wit : 

A. 
Received of John  Hoke, endorsed by Samuel Fleming, six 

hundred and ninety-t~vo dollars and seventeen cents, in cash 
notes, which I promise to collect or  return, as an  officer, this 12 
January,  1840, ~vhich  I promise to collect or  return, 16 Janu-  
ary, 18-10. A. E. CIIASDLER. Con. 

Received of John  I-Eoke, endorsed by San~uc l  Fleming, eight 
hundred and ninety-t~vo dollarr and thirty-seven cents In cash 
notes, to collect or return according to l a l ~ ~ ,  as an  officer, this 
1 2  January,  1840, TI-hiclz I promise to collect or  return. 16 ,Jan- 
uary, 1840. $59237. A. E. CIIASDLEI~, Con. 

C. 
Received of Col. John Hoke, endorsed by Samuel Fleming, 

five hundred and eighty dollars and fifty-six cents, i n  cash notes 
due, and three hundred due this fall, but all drax-ing interest, 
which I promise to collect or  return, as an officer, this I 8  Xarch,  
1840. $SS0.56. A. E. CHANDLER, Con. 
(266) D. 

I h o ~ v  all nleu by these presents, that  ne ,  John  F. Hoke and 
Lj-sander F. Childs, executors of the 1a.t will and testament of 
John Hoke, deceased, for and in  consideration of one dollar to 
them paid by Alexander E. Chandler. and for dirers other good 
causes and considerations them thereunto moving, ha re  released, 
acquitted and discharged, and do hereby acquit, release and dis- 
charge the said A. E. Chandler of and from a judgment and 
every part thereof, recowred in Burke Superior Court of Law 
against the said A. E. Chandler by the said John IJoke, de- 
ceased, in the name of the State of North Carolina, to the ure 
of the said John  Hoke, at the Fa l l  Term, 18-13, of the said Supe- 
rior Court, and do hereby release and discharge the  aid Qlberto 
of and from all further liability on account thereof; in ~ ~ i t n e s s  
whereof TTTe have hereunto set our hands and seals, this 9 KO- 
vember, 1848. J. F. HOKE,  SEAT,.^ 
Witness, H. TV. G u ~ o x .  L. D. CHILDS, [SEAI,.~ 

Guion and Edney for plaintiffs. 
Bynurn, Az'ery and N .  W. Woodfin for  defendant. 
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PEARSON, J. We concur with his Honor upon all the ques- 
tions raised by the exceptions of tho defendant. 

One executor may release; it is not necessary for all the 
executors to join. 1 Williams on Exrs., 652;  8 E. C. L., 518. 

When a witness is impeached by showing that he has made 
contradictory statements, i t  is perfectly regular, in reply, to 
show that he has made consistent statements. Johnson v. Pa t -  
terson, 9 N. C., 183; S.  v. G ~ o ~ g e ,  30 N. C., 324. The defend- 
ant agreed to endorse promissory notes to the testator of 
the  lai in tiff, and put them in the hands of a constable, (267) 
in the county of Yancey, and upon the reception of the re- 
ceipts the testator agreed to deliver to the defendant cotton yarn 
a t  cash prices. Afterwards the defendant handed to the testa- 
tor the receipts, signed by a constable of the county of Yancey, 
for a large amount. Upon the reception of those receipts the 
testator delivered to the defendant cotton yarn in pursuance of 
the agreement. The breach of this contract assigned by the 
plaintiff is that the defendant did not endorse promissory notes 
to the testator and did not put proniisaory notes so endorsed in 
the hands of the constable in thc county, etc. His Honor in- 
structed the jury that an action on the case in assumpsit ~ o u l d  
lie for a breach of contract on the part of defendant. This 
seems to be a proposition so exceedingly plain that mc should 
have been at  a loss to discern what groimds were relied on by 
the defendant, but for the w r y  ingenious arguments of his 
counsel. The defendant endorsed a few notes to the testator, 
and put them in the hands of the constable, and procured the 
constable to execute three receipts, as for notes so endorsed, to 
a very large amount, and by handin? these receipts to the tes- 
tator was enabled to deceive him and drfrand him of his goods. 
We think i t  clear that case in assumpsit or case in tort for the 
deceit would lie, a t  the election of the plaintiff, for this breach 
of contract and fraud practiced under cover of the contract. 

I t  is unnecessary to decide whether an action for goods sold 
and delivered could be maintained (treating the contract as 
repudiated), inasmuch as some notes mere endorsed and put in  
the hands of the constable; because, very clearly, an action can 
be maintained for a breach of the special contract, and the d ~ c -  
laration has several counts upon the contract, as well as the 
general counts. The argument that, because the receipts were 
genuine and the testator had a right of action against the 
constable, there was no breach of contract, is entirely (268) 
fallacious. The substance of the contract was that the 
defendant would endorse notes to the testator and put the notes 
so endorsed in the hands of the constable. The fact of taking 
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a receipt TI-as merely to g i ~ e  assurance to the testator that  the 
notes had been so endorsed and put into the hands of the con- 
stable for his benefit, and to he eridence against the constable, 
if the testator called for his notcs and they ne re  not delirerpd, 
or t l~c rc  n a s  ~:egligence in  not collecting or a failure to pay 
over. The  contract, then, was broken in the very substawe and 
vzicriov of it, and was only complied with in its formal part of 
taking receipts, not for  the benefit of the testator, but 3s the 
means of cheating liin-n strange way of performing a con- 
tract ~ r h i c h  TWS to be the consideration for the teitator's goods. 
The release executed to Chandler, if it  had been properly pleaded, 
was no bar to a rccovery in this action. The defendant had no 
cause to coniplain, if there was no such relation existing be- 
tween him and Chandler as to make the matter primarily liable 
to the plaintiff, and, in fact, the defendant had no cause of 
action for contribution, or  otherwise, against Chandler, in re- 
spect of the amount of the notes purporting to have been re- 
ceived b ~ -  him from the defendant, and xhich  in truth never 
were ~ e f ~ i u e c r ' ,  and which omission formed the qracamen of this 
action; and, as the defendant had no cause of action a ~ a i n s t  
Chandler, in respect of notes ~ ~ h i c h  he neTer rece i~ed,  it IS dif- 
ficult to conceix-e ~ l i y  lie should ol?jrct to the release or have 
any concern r i t h  it. Drnuqhnn 1 ' .  J ; ) ~ ~ n f i i z g ,  31 N. C., 10, the 
part? had a right to contribution. The  judgment below must 
be affirmed. 

PER C r-31-111. Judgment affirmed. 

Citci7: JInich c. Hnrrell, 46 IT. C.,  331; Jones 2'. Joner, 80 
X. C., 2 5 0 ;  3. 1%. E.wm, 138 PIT. C., 61-4; Trogtlen c .  Sl'illicrms, 
141 S. C.. 204. 

A coi~vc~yccl to G ;I tr:~ct of 1;111d 11y :! ili.cxl :~bsolur~ on its f:1ct3, but 
iiltcn(ler1 111rrr1y n s  n secxrity for I ~ I O I I . ? ~  1t:;ul~cI. ;nid R m r e  a 
ho1111 for the rrcoi~r-c,w~lc~t of tlitl Inlitl. n-lic11 thc nlOilccY n-as r e  
l ~ j t l :  :~ f t cm~- ; l~~ l s  P, sold tlie 1 n ~ 1  to C' for n full nncl r:rlunl)le 
c o ~ ~ s i d c ~ ~ ~ t i o n .  :ultl t h ~ n  the crrt?itors of *\ sold t l i ~  ! n ~ ~ r i  I)y rstwi- 
tion, ill111 I3 ~ W : ~ I I I C L  t l i ~  pi.ircI~:~ser: Hclrl, t11;lt D .only ncqnired 
the ricbt of A, that is. tlir rlizht to tl('iiiant1 ill ~cluity :I c,ol~r-ryirnee 
of t l l ~  I:~ntl from C'. ujwn 11:rying what rc.inainet1 tlno of  the money 
~ I J ; I I I N I  1)7- n to A. 

_ ~ T E . \ T ,  fmnl the Supc~rior Court of L a ~ v  of ~ ~ E c K L F x I K E G ,  

a t  Special Tcrm, in Norember, 1846, Penrson, J . ,  presiding. 
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This  was ejectment. The defendant admitted liinlsclf to be 
in possession. Both parties clainicd under orle John  l i t w .  
The plaintiff read in evidence a magistrate's judqincnt aqainst 
the said Kerr ,  dated February, 1843; a lery under an execution 
issued January,  1843; an  order of sale and v c ~ z d i t i o ~ l i  c ~ p o i : a s  
i n  1844, and a sheriff's deed to the lessors dated February, 1845. 

The defendant read in el idcnce a deed from tlw said John  
Ker r  to one James h1cKnitt hlcxand(,r, conveying the l:rntl sucd 
for  i n  fee simple absolute, i n  consideration of $835, dated in 
1820 and registered in  1826; a130 a deed from said Alesander 
to the defendant for the consideration of $2,830, which lie 
proved mas actually paid to the said Alexander. Thi5 deed 
was dated in 1843. Thc plaintiff cnllcd John  Kerr. I-Te snrore 
that  i n  1820 he bo r ro~wd of Alexander $855, and aqrecd to 
make him an  absolute deed for  the land to sccurc the 
repayment of the money and interest, and Alexander (270) 
agreed to give h im a bond to reconrey; that  he got thc 
money and made the deed, which had been read by the dcfend- 
ant, and Blcmnder escruted to him a bond for the reconvcy- 
ance. The  loss of the bond mas satisfactorily shoxvn, and the 
witness allowed to speak of the contents. H e  further stated 
that, when he made the deed, the land v a s  worth $3,000, and 
he conveyed merely to secure the repayment of $855; that  he 
had retained possession since 1820, until he  was put off i n  1843 
by the defendant treating it as his ox7n, without ever paying 
rent;  but he made several small payments towards the interest, 
on which occasions Alexandcr would take u p  the old bond and 
give him a new one;  that none of tllc bonds are registered. I I e  
had the lost bond proved, in ordcr to be registered, after the 
defendant had purchased of Alexander, but the bond I n s  lost. 
He further stated that, before thc defendant bought of ,Ilex- 
ander, he called on the willless to see the land and linonr the 
condition in which i t  stood. The witness told him that  Alex- 
ander held tlie title, to secure the rcpayment of borrowed money; 
tha t  if he and the witncss could agree upon the price, -l-lex- 
ander's monev must be paid and tile balance of the purchase 
money be paid to the witness. Alcsandcr could then take u p  
hi? bond, and, be t~wen  them, the defendant could get a clcar 
title. H e  was not consulted by the defendant any further. 
The  defendant's counsel moved the court, first, that  being a bona 
ficle purchaser for valuable consideration, hc had a good title, 
even if he had notice of the bond held h_v Kerr  bcfore he pnr- 
chased ; secondly, that  there was no sufficicnt notice of the nature 
of the conveyance, made by Kerr  to Alexander, provm, and so 
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he was a purchaser for valuable consideration without notice, 
even if a ~ v a n t  of notice was necessary to protect him. 

(271) The court charged the jury that  if the deed to Alex- 
ander, although absolute on its face, v a s  in  fact given 

to secure the repayment of money loaned, leaving a valuable 
interest in Kerr, as was shorn  by the bond and testimony of 
Kerr, then the conveyance was void, as to creditors, for wtnt  of 
registration; the registration of the deed not being sufiicient, 
because that did not show the truth of the transaction, :~nd that  
i t  ~ v a s  in fact a mere securitj-; that Davidson, being a purchaser 
for  valuable consideration, would acquire a good title and be 
protected, prorided he could be placed in the light of a pur- 
chaser without notice, but that a ~ v a n t  of notice, as well as a 
valuable consideration, was necessary; that if the jury relied 
upon the testimony of I ierr ,  i t  was sufficient to show what, in 
law, ~vould amount to notice, or such information as would put 
a man of ordinary prudence on his p a r d  and cause him to 
inquire. 

The jury found for the plaintiff. A rule ma8 niored for a 
new trial because the court refused to charge as requested, and 
upon the following grounds: First, because i t  did not appear 
that  five days' notice had been gii-en to Xerr, the debtor in the 
execution, before the order of sale; secondly, because the levy 
mas not sufficiently definite to i d e n t i f ~  the land; thirdly, be- 
cause there ~ v a s  no endorsement on the execution that  i t  mas 
levied on land for the want of goods and chattel., nor did i t  
appear to have been shown to the County Court, before the 
order of sale, that  there \$-ere no goods and chattels. These last 
three objections r e r e  not taken until after the trial and verdict, 
and, being objected to for  that reason by the plaintiff's counsel. 
were not entertained bg the court, especially as some esplana- 
tion miqht have been offered b testimony if the objections had 
been taken during the trial. Rule for nen- trial discharged. 
J u d p e n t  for the plaintiff; appeal by the defendant. 

(272) Boyden for plaintiff. 
Guion. O s b o ~ n e ,  Alexander and By~zum for defendant. 

FEARSOX, J. The conveyance from Kerr  to Alexander, be- 
ing absolute on its face, although in fact a mere security for the 
$850 lent, and not being registered so as to show that i t  was a 
mere security, vas,  under the act of 1820, void againrt the cred- 
itors of Kerr  and purchasers from him. The sale to Davidson, 
the defendant, being absolute and for full value, passed the 
title, although Daaidson had notice that there was a right of 
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redemption outstanding in Kerr, subject to this right of re- 
demption, which was a right in  equity, and did not affect the 
legal title. Davidson became the owner of the land by his pur- 
chase. The lessors of the plaintiff by their purchase acquired 
the right to represent Kerr and call upon Davidson, in equity, 
to have the land, upon payment of the original sum lent and 
interest, or such part thereof as remained unpaid. The j d g e  
below misconceived thc ayplication of the act of 1840, chapter 
28, which provides that n volunteer or a purchaser for consid- 
eration shall hold the land against a subsequent purchaser for 
value, if such purchaser have notice of a previous voluntary con- 
veyance. This case, however, does not fall within the provisions 
of that act, for here Davidson, the defendant, is a purchaser for 
value from Alexander. and the lessors of the nlaintiff are subse- 
quent purchasers, not'frorn Alexander, but from Kerr, and have 
therefore no right in a court of law, under 13 or 27 Eliz., or 
under the act of 1840, to impeach the title of Daridson, the 
defendant who had, b i p a g l n e k  of a full price, taken the title 
from Alexander before they became creditors of Kerr, or, by 
their purchase made at sheriff's sale, acquired tlic right to repre- 
sent creditors. 

PEE CURIAM. Judgment reversed. 

PIKCI<SET XIOI~l'L1SOS r. JOIIX ILT'SSELTA 

An award must he sig~iwl by the arbitrator, and  mad^ l r n o ~ n l  to the 
parties and delivered, before i t  can he admitted in evidence. 

APPEAL from the Superior Court of Law of C ~ s a l r ~ c s ,  a t  
Fall Term, 1848, Moore, J., presiding. 

This is an action of asszinzpsz't. The contract u-pon which 
the plaintiff declared was the following : The plaintiff purchased 
from the defendant a tract of land of 200 acres, at  a certain 
price by the acre, and i t  was agreed at  the time of the purchase 
that if there should not be 200 acres in  the tract the defendant 
was to refund to him whatever the deficiency might anloilnt to, 
at  the rate a t  which the plaintiff was to pay for the land; and 
i t  was further stated, as a part of the contract, that, after the 
deed had been made for the land, the plaintiff had the land 
surveyed, and it was ascertained that the tract consisted of a 
much less number of acres than that for which i t  was bought, 
of which the defendant was duly notified, and that the defend- 
ant agreed to refund at the rate a t  which the plaintiff had pur- 
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chn-ed the land. Fo r  the purpose of proving the contract set 
forth in  the declaration, the plaintiff introduced a witness ~ ~ h o  
stafed that, a t  the time of the contract of sale, the legal title Tvas 
in  liiin, i t  hal-ing h e n  prcriouqlg conveyxl to him by the de- 
fendant 11y a deed of t rus t ;  that boil1 the plaintiff xnd defend- 
ant  came to him and stated that the defendant had sold the land 
to the plaintiff, as a tract of 200 acres, at $2.000. Before the 

deed ~ v a s  e~ecu ted  n surrey was made of the land, and it 
(274) n-as ascertained to coiltail1 212 acres, vdiereupon the ~v i t -  

ness refused to execute tlie deed unless the plaintiff ~vould 
agree to pa? more than $2,000. After some conversation upon 
the subject, the witness stated he would join with the defendant 
in a conwynnce of the land if the plaintiff would pay an addi- 
tional sum. The plaintiff accordingly secured that  amount to 
the satisfaction of the witness and the defendant, and they 
joined in a conveyance of the land to the plaintiff. This sale 
took place on the . . . . day of . . . . . . . . . . . ., 18.. I n  J h y ,  
1846, the plaintiff had the land surveyed by one Smith,  rho 
made out but 1861h acres in the tract. The defendant had no 
notice of the time when this survey v a s  made, but, after i t  had 
been made. the plaictiff informed him of the result of the sur- 
vey, and the defendant remarked that  Smith's silrvcy was not 
correct, as hiq compass did not IT-ork right. H e  also stated that  
if the plaintiff would get another surreyor to run off the land, 
and it should be ascertained bp him to be less than x~llnt he sold 
i t  for. he xould pa.'; him in rnonev or land or ~ i w  him tlie 1 2  
acres, if that  vould satisfy him. The  plaintiff prored that ,  
shortly after this, he did get the surveyor named h.'; the defcnd- 
ant  to s u n e p  the land, and gave notice to the defendant of the 
time the qurrey v a s  to he made, but the defendant refused t o  
attend. There is no evidencc by v h a t  paper title this survey 
v7as madc, nor m s  it prored that anv person pointed out to the 
surrp-or the lines by ~ i ~ h i c h  the land was defined. TJpon these 
facts, and it being p r o ~ e d  that the surveyor m ~ s  dead, the plain- 
tiff offered in e d c n c c  the plot of the land purchllsed. .ivhich 
the s n r r e w r  had ninde, for  the purpose of slion~inq that  the 
quantity of land T T ~ S  1 e ~ s  than it was represented to he by the 
d ~ f ~ n d a n t .  T h i ~  evidence v a s  rejected b~ the coiwt. The  
plaintiff here closed his case. and the court, expreqsinp the opin- 

ion that the plaintiff could not recox-er. upon the cri- 
(275) dence offered, the l la in tiff, in qubmission thereto, suf- 

fered il nonsuit. Judgment and appeal. 

Orborne f o r  plaintiff. 
TT'ilson, H. C. J o n e s  and Boyden  for defendant. 
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JIORHISON 2'. I t r  S w L r .  
- -- - - - - -- - -- 

NASH, J. We concur with his Honor, that the plaintiff Tvas 
not entitled to a verdict. There n-as a variance between the 
contract proved by the witness and that declared on. The con- 
tract declared on was that the defendant sold to the plaintiff a 
tract of land, as containing 200 acres a t  $10 per acre, and i t  
was agreed if, upon surrey, it should turn out that the tract did 
not contain 200 acres, the defendant should refund whatever 
the difference might amount to, at the rate at  mhich the plain- 
tiff was to pay for the whole, and the conveyance was made. 
The contract proved was as follows: The defendant had con- 
veyed the land in trust, and the trustee testified that the partics 
came to him and stated that the defendant had sold the tract to 
the plaintiff as containing 200 acres, at the price of $2,000. 
Before the deed was made, a surrey mas had, and it was ascer- 
tained to contain 212 acres, mhereupon the witness refused to 
execute the deed unless the plaintiff would agree to pay more 
than $2,000; whereupon i t  was agreed between the plaintiff and 
the defendant that the former should pay for the land $2,100- 
and the conveyance was made. These contracts are essentially 
different. One is for the sale of a tract of land containing 200 
acres at  the price of $2,000; the other for the sale of a tract of 
land containing 212 acres for the sum of $2,100 ; nor m-as there 
in the latter contract any agreement on the part of the defend- 
ant to refund any part of the price, upon the conting~ncy that 
the tract should not contain 212 acres. I f  the contract 
declared on ever mas made, it was certainly rescinded by (276) 
the parties, and a iiew one made, different from it. The 
plaintiff further alleged that, after the conveyance was made 
for the land, he asccrtained by the survey that the tract did not 
contain 212 acres, but only 186% acres, mhich he comniunicatcd 
to the defendant, who promised, if he ~ ~ o u l d  gct the land sur- 
veyed by a particular surreyor, and it should be ascertained 
that the quantity of land was less than mhat he sold i t  for, he 
wonld pay him in land or ixoney and giue hini the 12 acres, 
if that would satisfy him. I f  this was a valid contract, as 
founded on a sufficient consideration, i t  differed from both the 
others, and certainly did not support the declaration. 

A question, hoxwver, has been made as to the admiqsibility 
of the eridence offered by the plaintiff to shorn that thc land 
mas different in quantity. The surveyor selected to make the 
survey is dead, and a plot of the land, alleged to hare been made 
by him, was offered in evidence and rejected by the court. and 
we think very properly. I t  had no feature of a paper entitled 
to be regarded as evidence. I t  could not assume a hiqher chnr- 
acter than that of an award, which in fact a i ~ d  snbstance i t  
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was. But to make i t  available as such, it must be signed by 
the surveyor and made k n o ~ n  to the parties. Until delivered, 
an award by the arbitrator may be altered. I t  is the delivery 
which makes i t  final as to him. There is nothing to show that 
the surveyor considered the plot as finished. We give an opin- 
ion on this point, as i t  is made in the case, and it map facilitate 
a future trial. Judgment affirmed. 

PER CURIAM. Judgment affirmed. 

RULE. 
THE FOLLOWING RULE WAS ADOPTED BY THE SUPREME COURT, 

AT MORGANTOK, AT THE AUGUST TERAI, 1849 : 

Ordered by the Court, that whenever a jud,pent at  law is 
obtained by the plaintiff, it shall be a t  the option of the plain- 
tiff's counsel, vithout a special motion to the Court, to have his 
execution for debt or damages returnable to the Superior Court 
of Law of the county from which the record mas transmitted 
to this Court. 



CASES A T  L A M '  

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
OF 

NORTH CAROLINA 

A T  RALEIGH.  

DECEMBER TERM, 1849 

THE STATE TO THE use OF JOHN WILLIAMS, ADMINI~TRATOR, ETC., 

v. MIZELL'S ADMINISTRATOR. 

Where a verdict is rendered in the court below in favor of the plain- 
tiR, he cannot, in the Supreme Court, suffer a nonsuit. 

APPEAL from the Superior Court of Law of BERTIE, at Fall 
Term, 1849, Bailey, J., presiding. 

The action is debt on an administration bond, suggesting 
breaches, and upon issues joined there was a verdict for the 
plaintiff and the damages assessed to $1,772.89. The relator, 
being dissatisfied with the amount of damages, moved for a new 
trial;  but it was refused and judgment entered for the penalty 
of the bond, to be discharged by the payment of the damages 
and costs; and thereupon the relator appealed. No bill of ex- 
ceptions accompanies the record, nor is any error suggested in 
the judgment. But the counsel for the relator moved in  this 
Court to be allowed to suffer a nonsuit. 

Bragg for plaintiff. 
A. N o o r e  and W. N .  H. Smith for defendant. 

(280) 

RUPFIN, C. J .  The motion must, very clearly, be overruled. 
For an appeal to this Court does not vacate the verdict, but i t  
stands until i t  be adjudged here to be erroneous, and n venire 
de ~ v o  be ordered. While the verdict stands, of course, there 
cannot be a nonsuit. Hcnce, the jud'gment must stand affirmed, 
with costs against the plaintiff in this Court. 

PER CURIAM. Judgment accordingly. 
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1. 111 an action for a I~reacll of ;I contrac+ for the repnirii~g of a ws- 
sel, in not mal;ii~:: the i3ei~::irs ;:cwrclilig to the c.oi1trai.r. after the 
l~lnintiff had girc'li eritleiice of the condition of the rcssel aftcr 
she \\.us returned to h i i l l ,  i t  \vi~s coinlrrte~lt for liim to introduce 
\ritni~sses of skill i n  surli matters. to gire their opinion upoil the  
rricleilce first p i r w ,  as 10 the diberence in the value of the ressel 
;IS thus rel~irerl  whi~t her vnlnc. ~~--ould hare been if rel~airrd 
according to the contract. 

2. A11d i t  is not 1lwess:wy that such ~ ~ i t n e s s ~ s  should he regular ship- 
carpei~ters, if they have occ;~sioil:~lly worlied on vessels. owned 
and sailed in theill for a loll:. tiinc :1l1c1 possess the requisite s ld l  
to enable them t o  juclge. 

3. The contract was  to hare the repairs effected by the 1st of Jnne. 
The plaintiff did not ~ I J I J ~ ~  for the  ressel until the 5th of J u l ~ ,  and 
the rc1)nir.s werr not. then fiiiished : Held, that lie was entitled to 
rrcorer what the wssel I\-oulcl h:~rc. e;~rnrd in freight from the 1st 
of June ul~til she \\-:IS delivered. if that \rns ;L inensure of dnm- 
ages. 

APPEAL from the Superior Court of Law of TYRRELT,, a t  Fa l l  
Term, 1849, Bailey, J., presiding. 

(281) The defendant, on 15 February, 1847, entered into a 
written contract with the plaintiff to repair for him, a t  

a stipulated price, a vessel-the work to be done in  a mork- 
manlike manner. and ~ r i t h i n  all the month of May fi;llom- 
ing. The TI-orli x7as not finished until 17  Ju ly .  On 5 Ju ly  
the plaintiff .rx*ent to Edenton.  here the vessel was under- 
going the repairs, for  the purpose of receiring her. -1 vitness 
by the name of Hooker p r o ~ e d  that  neither the materials nor 
the mork v a s  such as the contract called for, and described 
minutely the deficiencies. The plaintiff then called a nitness 
named Sinimons, who stated, '.he was not a ship-carpenter, hut  
had ~ ro rked  in  a ship a good par t  of a year and hnd o r n e d  
ves~els for many years; and that  he IT;as 1x11 acquainted ~ ~ i t h  
their d u e . "  I-le IT-as then asked, %hat, i n  his opinion, was 
the differencf in \ d u e  betn-een such a ressel as v a s  stipulated 
for in the contract, and s ~ ~ c h  an one a9 the ~vitness Hooker had 
described this to be." Xnotlicr vitness n-as then called by the 
plaintiff to the same point. I I c  stated that "he was not a chip- 
carpenter, but had been the master of a wsscl for  some fifteen 
years, and had TT-orked considerably in  the repair of old 1 rs- 
sels." H e  n-as then asked the same question as the vitness 
Sinlmons. The tc5tiniony of both these n-itnesses mas objected 
to by the defendant, but n-as admitted b- the court. 
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Zeath for plaintiff. 
A. Moore for defendants. 

NASH, J. Tn the admission of this evidence we perceire no 
error. I n  general, witnesses must speak to facts, and their 
opinions are not evidence. There are, however, exceptions to 
the rule. On questions of science, or trade, and others of a 
similar character, persons of skill are permitted to give their 
opinions in evidence. Xedical men are suffered to give their 
opinion as to the state of a patient, whoin they have seen; and 
they are often called on to listen to a description, given by 
other physicians, of the symptoms of a patient, whom they have 
not seen, and then to give their opinion. I n  Beclc~ui th  v. iS'~jde- 
bo tham,  1 Camp., 117, ship-carpenters were permitted to state 
their opinion of the seaworthiness of a vessel from examining a 
survey, made by others, at  which they were not present. I n  
Bever ly  u. Williams, 20 N. C., 375, a witness was permitted to 
give his belief as to the identity of persons. I n  all these cases 
of science and skill the opinion of the witness is admitted as 
evidence, upon the ground that he is conversant with the busi- 
ness to which he is called to testify, and has, therefore, peculiar 
knowledge concerning it. The court must first be satisfied from 
the examination of the witness himself, or of others, that he 
stands in that situation which renders his opinion in the case 
evidence; the degree of weight to which i t  is entitled belongs 
exclusively to the jury. I n  the present case we think the evi- 
dence was competent. Neither of the witnesses was a 
ship-carpenter, but one had worked part of a year in a (283) 
shipyard, and had been the owner of vessels for many 
years, and thought himself well acquainted with their value. 
The other "had been the owner of a vessel fifteen years, and 
had worked considerably in repairing old vessels." The court 
jud5ed rightly in permitting the testimony to go to the jury. to 
be judged of by them as to its importance. 

It was insisted by the defendants that, as the plai~~tiff  did 
not call for the x.;scl until 5 July, he was entitled to re- 
cover only r l r n t  slic was wc~rfli froin that tinic until tllc IRh,  
when she was delivered; and that interest upon the ~ a l a e  n a s  a 
matter of discretion with the jury. Hi? Honor instructed the 
jury that. as by the contrrct the repairs mere lo Bc fiuiqhed 
by 1 June, if slle x T n s  not then ready, Ihc plaintiff had a 
right to recover what the freiyht of the ves~el v a s  worth from 
that tiiile until 1'7 .Tulyl, when she Tvas deliacred. ~'ith in- 
terest, ptc. We concur with his Honor ns to thc time at which 
the plaintiff's right to recover damages commenced. The de- 



I N  THE S U P R E M E  COURT. [32 

fenclants 77-ere bound by their contract to have her  ready on the 
1st of June.  She TTas not then ready, and a t  that  time the 
contract was broken, and his right of action accrued, 9 s  to 
the interest, we give no opinion, as the plaintiff has remitted it,  
and moved that  the judgment be affirmed upon the payment of 
the costs of this Court. The  defendants do not except to the 
rule stated by the court, by rrhich they TTere to be governed in 
assessing the plaintiff's damage., t o  wit, the freight of the 
vessel, hut to the time. This objection has already been noticed. 

PER CLKIIX. J ~ d ~ g m e n t  affirmed. 

Cited: Davenport v. R. R., 145 S. C., 2 9 5 ;  TVilkinson 2%. 

Dunbut*, 149 S. C., 28. 

(284) 
E'LEJIISG R E A S L I ~  r .  S . U I ~ I ~ I ,  S. DOWSEY. 

1. Where a plaintiff charged a clefcnc1:rnt. as his agent. with hxriny 
received t h e  hires of negroes. sul)si?quei~t to Sorcmber ,  1S40. and 
the  dc fc i~dan t  oll'rred to 1)rore t ha t  anothcr jwrson. a s  his agent. 
had r rcr in?d the  hires prior to  Sow:nber. 1S4O: f l c ld .  t h a t  this 
er ide i~ce  was  irrelerant and pro1)erly rejected. 

2. X rlel~osit ioi~ of a witness IT-as talien on 2s  December, lS47, on :I no- 
tice s e r~ec t  ou the 2tith of t ha t  montll, under t he  act retluiring 
three clays' ~ i o t i w  to be gircli. the  1);trty oplmsi~ip the d e p o a i t i o ~ ~  
:!1~pc~arii1g a t  tht, t ime of takil~: i t  :!nd objrcti l~i .  to the  length 
ui' uotic.e, :li1(1 de~liiii~i: '  to  ~.ross-ex:~l:~ine : Held, tlliit t he  depo- 
sition should Ije rejected. 

3. One dny, in such c ~ ~ s e s .  is to br voulilctl illcli~sivo : ~ n d  t h e  other 
exclusive. 

APPEAT, from the Superior Court of of GR.~XVILLE: a t  
Julie Special Term, 1849, Settle, J., presiding. 

This v7as assurtcpsit for the hire of a negro f ~ o m  Sovember, 
1840, to Xarch,  1843, during ~ h i c h  time, and for some years 
before, the negro had been in the State of Xississippi under the 
control and managelllent (as the plaintiff alleged) of the de- 
fendant. 

The  plaintiff admitted that  he had receired the hire of the 
negro for the time prior to Korember, 1840; and, as evidence 
to charge the defendant, among other things, offered a letter of 
his, in which he uses these words: "Those negroes hare  a l ~ ~ a y s  
been under my control and management, since they reached 
3Iississippi." The letter is dated Xarch,  lS43. 

The defendant alleged that i n  the fall of 13-11 his agency for  
the plaintiff ended, and one John  A. Downey, a son of the de- 
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fendant, then became the plaintiff's agent; and the defense was 
that from that time the plaintiff's cause of action, if he 
had one, was against the said John A. Downey, and not (285) 
against the defendant. 

To show this, and to explain the general admission above 
quoted, the defendant examined John A. Downey. 

For the same purpose he called Captain Beasley, a brother 
of the plaintiff, and offered to prove that, during part of the 
time the negro was in Mississippi, but prior to November, 1840, 
the witness had acted as the plaintiff's agent. Upon the state- 
ment of the witness, that he had acted under a letter of attorney, 
which was not produced, the question was withdrawn; and the 
defendant offered to prove by him that he had received the hire 
of the negro for a part of the time prior to November, 1840, and 
accounted for it to the plaintiff. His  Honor rejected the evi- 
dence, as i t  did not relate to the hire for which this suit was 
brought, and the defendant excepted. 

The defendant also offered the deposition of one Barnett, 
which had been taken, as the witness mas about to remove from 
the State. Thc deposition mas taken on the 28th, and the notice 
was served on 26 December, 1847. The removal arid absence 
of the witness were proven, and i t  was also proven that the 
plaintiff was present at  the time and place of taking the depo- 
sition, protested against i t  for the insufficimcy of notice, and 
asked - -  - no questions. His Honor rejected the deposition, and the 
defendant excepted. 

T.  B. Vcrtable, IVcRae, Mil ler  and E. G. Reade  for plaintiff. 
G r a h a m ,  Gi l l iam and Lanier  for defendant. 

P ~ a a s o x ,  J .  We concur with his Honor as to both of the 
matters excepted to. 

The fact that Captain Beasley had received the hire for a 
part of the time, prior to November, 1540, and accounted for i t  
to the plaintifl, had no bearing upon the issue. I t  was 
irrelevant and properly rejected. I t  is the duty of the (286) 
court to protect juries from such evidence, because i t  is 
apt to mislead, and in  all cases renders the imestiyation of facts 
unnecessarily tedious and embarrassing. 

I t  is very ingeniously argued for the dcfendant that, although 
this evidence had no direct bearing upon the issue, it had a 
tendency to explain the general admission of t h ~  dcfendant, 
which was relied on by the plaintiff, that it 7vaq too broad as to 
the time prior to November, 1840; and thus furnishing ground 
for an inference that i t  was also too broad as to the time subse- 
quent to that date. I f  the fact that an admission is too broad 
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as to the time not sued for. furnishes any ground for the infer- 
ence that it is also too broad as to the time which is sued for, 
it is rel-y remote and attcnuated-too nluch so for any prac- 
tical purpose. 

The deposition was properly rejected. The law requires three 
days' notice, not merely to enable the party to get to the place, 
but to prepare himself, by examining his papers, deciding upon 
the proper mode of cross-examination, and consulting his coun- 
sel, if need be; hence, the proper notice must be given, unless i t  
is waived, either expressly or impliedly. If a party be present 
and makes no objection, but allom the deposition to be taken, 
and, particularly, if he shows his concurrence by a cross-exami- 
nation, a ~raiver  of notice is implied. But in this case the 
plaintiff expressly objected, and did not cross-examine, and the 
idea of implying a waiver of notice under such circumstances 
is absurd. 

As to the mode of counting the dsys, the proper rule is to 
count one day inclusire and the other exclusire. Here, there 
was one whole day and a part of two other days. I f  the day 
on which the notice vas  given be included, the day on nrhich 
the deposition is taken should be excluded. This malies the 

notice short enough; and a good deal might be urged in  
(287) favor of requiring three whole days; but me adopt the 

rule, allon~ing one day inclusive and the other exclusive, 
for the sake of haring one fixed and uniform rule. I t  is be- 
lieved that this is the rule adopted as to the time of executing 
and returning writs. and in other matters of practice. 

PER CURIAJI. Judgment affirmed. 

Cited:  I ~ o m  v. C o o k ,  33 N. C., 2 0 6 ;  Holmesly v. H o p e ,  47 
N. C., 393; h'parrozo v. BZoz~ilS, 00 N. C., 517. 

1. 111 :un action for  m:ilicious !~rosecntion. t he  oath of t he  proseci~tor 
in t l i ~  orki11:11 coml~lnint  o r  before a m : ~ ~ i s t r a t e  i~ evidence fo r  
him. 

'5. (1efelxl;nlt in a n  nction fo r  ii1;ilicious l iro~ccntion is  o n l ~  to  be 
fisrd wi th  t he  wnut of prob:il~lc cans(, 1)y n - l ~ t  llc knows \vl~cn he 
comlneuces the  1~ros~r.utioll  : ;~lcho~l:ll l lr  is  al loned to  ])rote? t him- 
self by any fncts. which he is aftern-ards able to prove. which 
s h o r  t he  plaintiff to  be guilty, or tend to show it. 
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3. The dipmissal of :r State's wzrrrant by a maqistrnte rniseq the 
~resui~iptioi~ of a n :mt of  robab able cause, but not of 111:llice. 

4. The lam raising no w c h  presumption, the question of mnlice must 
be left to the jury, as a question of fact, and c:~nnot bc decided 
by the court. 

APPEAL from the Superior Court of Law of PERSON, at Spring 
Term, 1849, Dick, J., presiding. 

This mas an action upon the case for malicious prosecution, 
with a count for slanderous words. The plaintiff produced in 
evidence a State's warrant, sued out against him at the instance 
of the defendant, charging him with having stolen money from 
him. Upon this warrant he was arrested, and after- 
wards discharged by the examining magistrate at the (288) 
costs of the prosecutor. 

The plaintiff then exa1nine.d Madison McMurray, the con- 
stable who served the said qvarrant. This witness stated that 
the defendant brought the warrant to him on the same day i t  
was issued, and told him that he believed Sanders Johnson had 
stolen his money; that they had been drinking together the 
previous day and night in Roxboro, a t  the tavern of George 
Chambers ( a  retailer of spirituous liquor) ; that said Johnson 
said he had no money of his own, after night, and that he had 
stood his surety for three drinks at  fourpence apiece; that John- 
son had seen him count his money in the presence of George 
Chambers, and, instead of going to sleep at Alexander Hop- 
kins', where he had stopped when he came to town, and where 
his horse was, he insisted upon sleeping with him; that they 
slept together in the same bed, and, upon waking very early in 
the morning, he found that Johnson had left, and that his money 
was gone; that he then went to Hopkins, who told him that 
Johnson had come there that morning, when it was not light 
enough clearly to distinguish objects, and called for his horse, 
and when he (Hopkins) insisted upon his staying to breakfast 
he declined, saying that he had to go to his mother-in-law's, 
where there was to be a renting that day. The witness further 
testified that he proceeded in pursuit of Johnson to the place 
designated, where he arrived about 11 o'clock, but he had not 
been there; that he remained some time, and then went in search 
of him in other places. and again returned and watched for him 
a t  night, but he did riot come there; that he arrested hinl the 
next day and found upon his person fifty or seventy-fiw cents. 
The witness said that he had seen Johnson that day, before the 
warrant was issued, at  Roxboro, who told him that he did not 
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have one cent of money, and borroned from him either 
(289) t~venty-fire or fifty cents. This n a s  some time before 

night. 
George Chambers, a witness for the defendant, said that  the 

plaintiff and defendant xe re  drinking in his grog-shop a t  Ros- 
boro, on the clay abo~-e mentioned, aud again at night: and that, 
after night, the plaintiff, Johnson, said he had no money, and 
Chambers stood liis surety for three drinks of spirits; that, some 
time after night, Chambers, who had received some money dur- 
ing the day, counted it by the candle in  his shop, and that  John- 
son and m e r a l  other persons Twre present, but vhether John- 
son n-as in the immediate presence of Chambers he could not 
say;  but he saw Johnson there r i t h i n  a f e v  minutes of the 
time, both before and after the money was counted. This wit- 
ness further statcd that  both Johnson and Chambers Tvere in- 
toxicated, but Johnson not so much so as Chambers; and tha t  
Chambers, to ~ ~ l i o m  the h o u v  belonged, had reserrcd tn.0 rooms 
in it,  i n  one of ~vhich  some negroes belonging to him lodged, and 
in  the otlier Chambers slept himself; and that, before he left 
the house, he found that  Johnson had gone into the room among 
the negroes, and nTas 11-ith them, and that  he made him come 
out:  that Johnson slept with Chambers, and that tliere v a s  but 
one bed in the room. 

Alexander Hopkins, called for the defendant, said that  the 
plaintiff had put up his horse at his house in Rosboro, and 
called for him a t  or before da<ylight, and refused to wait for  
breakfast, saying that he had to go to a land-renting a t  his 
mother-in-la~?s, which, ~ ~ i t n e s s  said, ~vr-ar thirtren miles from 
Eoxboro ; that  Johnson told him he had slept ~ i ~ i t h  Xoses Cham- 
bers the night before. 

The plaintiff then examined William Jones, a brother-in-law, 
who said that he was going up to a sale on the d n r  the plaintiff 
r a s  arrested and met him in  the road: that he told thc plaintiff 

that  the constable n7as in pursuit of him and vould be a t  
(290)  the sale; the plaintiff said he ~ o u l d  go there and sur- 

render himself, if the witness rrould first go v i t h  him 
home, x-hich he d id ;  that  he accordingly \vent to the sale and 
was there arrested; t ha t  Johnson Tvas coming from the direc- 
tion of his sister's m-hen the ~ ~ i t n e s s  niet him, and his sister n-as 
sick; and that  he had heard that  the lenatecs v e r e  to hare  met 
the day before a t  Johnson's mother-in-lav's to settle, but tha t  
there was no such meeting. 

Three witnesses lvere examined for the plaintiff, who proved 
his general character to be good. 

The court charged the jury that ,  as the magistrate had dis- 
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missed the warrant on which the plaintiff had been arrested, it 
was incumbent on the defendant to shorn that he had probable 
cause for suing out the said warrant. And the court further 
charged the jury that, taking all the facts to be true, as proved, 
they did not create such a probability of the plaintiff's guilt as 
ought to induce an ordinarily prudent man, p~opcrly guarding 
the rights of others, to sue out a warrant; and, therefore, the 
only question for them was what amount of damages the plain- 
tiff was entitled to recover, and that was a question solely for 
them, having a proper regard to all the circun~stances of the 
case. 

The jury found a verdict for the plaintiff, and the defendant 
obtained a rule, etc., which mas discharged. Judgment was ren- 
dered, and the defendant appealed. 

E. G. Reade  and K e r r  for plaintiff. 
Norwood  for defendant. 

PEARSON, J. His Honor charged, "that, taking all the facts 
to be true, as proved," there was no probable cause. We think 
there was not only probable cause, but strong proof of guilt. 
The defendant's money was stolen ; no one had a chance to steal 
it but the plaintiff. The plaintiff knew that the defend- 
ant had money; insisted on sleeping ~ i t h  him, instead (291) 
of going to his own room; left town the next morning 
before day, under suspicious circumstances; and, when told of 
the charge, instead of hastening to the plaintiff to make expla- 
nations, takes care to go to his sister's before he is arrested. 

We suppose his Honor did not give the defendant the benefit 
of his oath before the justice of the peace, as eridence for him; 
and, of course, did not think there was any evidence that the 
money had been stolen. This may account for the conclusion 
that there was no probable cause. Rut i t  is well settled that in  
actions of this kind the oath of the defendant is evidence for 
him. .Moody v. Pender ,  3 N .  C., 2 9 ;  Szuaim I). S t n f f o d ,  25 
N.  C., 293. The good sense of the rule cannot be doubted, for, 
in many cases, the facts which make out probable cause are 
known to the prosecutor only, and to exclude his oath in rela- 
tion to them would be to hand him over to the mercy of the 
person charged, whenever there happened not to bo a convic- 
tion; and all who escaped the whipping-post mould turn around 
and bring an action for malicious prosecution. 

I n  deciding the question of probable cause the fact sworn to 
by the brother-in-law of the plaintiff, that he went to the sale 
to surrender himself, and the fact of his having only seventy- 
fi~re cents when arrested, and his good general character, which, 
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i t  was proven, was h o r n  to the defendant a t  the time he took 
out the State's n-armnt, ought not to hal-e been taken into con- 
sideration by his Honor. The defendant is only to be fixed 
with a. want of probable cause by ~i-hat  he k n o m  when he corn- 
merlces the prosccution; although he is allowed to protect him- 
self by any fact-. ~vhich  he is able afterwards to prove, which 
show the plaintiff to be guilty, or which tend to s h o ~  it. This 

is fully discussed in Bell v. Pearcy, 27 S. C., 84. 
(292) His  Eonor  also erred in telling the jnry, "that the 

only question for them was the amount of damages." 
The gist of the action is the 1iTant of probable cause, and 

mnlite. 
The di&ssal of the State's va r r an t  raised a presumption of 

the v a n t  of probable cause, but it did not also raise a presump- 
tion of malice; for the question of malice was not inquired of 
by the justice of the peace. R i s  inyestication Tvas confined to 
the inquiry as to the existence of probable cause. IToiv could 
his decision affect the question of malice? 

Malice may, in some cases, be inferred from the ~ v a n t  of 
probable cause, but the lam makes no such presun~ption. I t  is 
a mere infcrence of fact, v-hich the jury may or may not make; 
and it qhodd haae been left to them, in addition to the question 
of damage. 

PEE C c x ~ a x .  Judgment set aqide, and venire de novo. 

C'itecl: Tllu~he~q c. Loan Assn., 118 K. C., 131; XcGorian e. 
N c G o ~ r a n ,  122 N. C., 148; Jones 1 % .  R. R., 131 N. C., 137;  
Kelly 2, .  Traction Co., 132 N. C., 373; Cogdell v. R. R., ib., 
854: YJ/rnfo~d C. Grocery Co., 143 S. C., 425. 

J N I C S  Tf7.iTTERS TO TTIr r sr o r  A R S h I , O ~ I  ROE T. WII,T,TAJI 
E. S3U.W. 

_ ~ ~ ' I ' E A T ~  frcm the Superior Court of Law of B ~ s u s o n ~ ,  a t  
Spring Term, 1849, J ~ a ? z l ? j ,  J . ,  presiding. 
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The action is in debt, upon a sealed instruriient, which (293) 
is as follows: "On or beforc 1 January, 1943, we proin- 
ise to pay James Watters, or order, the sum of $60 for the rent 
of a house arid lot, and the said Watters is to put the house in 
order and put up the fences," etc. The defendant Smaw went 
into possession of the premises and enjoyed the use of them 
during the term of his lease. S o  evidence was offered by the 
defendants on the trial, but i t  was insisted by them that the 
covenant to repair was a precedent condition, and that the plain- 
tiff could not recover on the bond without showing a perform- 
ance on his part. The presiding judge ruled to the contrary; 
and on his instructions the jury gave the plaintiff a verdict, 
and the defendant appealed. 

No counsel for plaintiff. 
Roclnzan and Biggs for defendant. 

NASII, J. I n  the construction of covenants, courts of justice 
arc tied down to no precise and technical rules. The object is 
to ascertain the sense and meaning of the parties. To arrive 
at  a just conclusion, the nature of the transaction and the in- 
strument itself must form the guides. Nor is i t  material in 
what order the covenants to be performed by the several parties 
appear in the instrument; the court will, if necessary, trans- 
pose, to arrive at  the true sense. The whole instrument must 
be consulted. Governed by these principles, i t  is not difficult 
to see what the parties did mean in this case. The object of 
the plaintiff was to rent out his house and lot, and that of the 
defendant Smaw to secure its use and occupation. Both these 
objects were attained by the contract. The lessee was put in 
possession of the premises and enjoyed them during the time 
specified; and the lessor was secured of his rent by the bond, 
by which the defendants agreed to pay the sum sued for 
on a fixed and certain day. I n  the same instrument i t  is (294) 
stipulated that the lessor shall repair. No words of con- 
dition are annexed, nor is the amount of repairs, or the time 
within which they are to be madc, sprcifipd. T h ~ s c  covenants 
are manifestly independent of each other, and mutual, and are 
not conditions precedent. The parties did not so mean, nor did 
thcy so intend. What was the amount of repairs required, or 
whether any mas necessary, nowhere appears in the case, ex- 
cept in the covenant to repair or put in order. If the de- 
fense mode here mas sustained, any part of the repairs, hov- 
ever small, not made during the lease would defeat the action. 
The conseqmnce would be that the defendant ~vo~i ld  h a w  en- 
joyed tho house and lot for the year he rented i t  and pay the 
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plaintiff nothing. This ~ ~ o u l d  be unjust, and ought not to be 
a l l o ~ ~ e d ,  unless the agreement of the parties to that effect ap- 
peared clearlv. The plaintiff has substantially performed that 
which he contracted to perform-put the defenda~~t  Smaw into 
possession of the house and lot; and the lessee has gotten sub- 
stantially that which he contracted for;  and an7 special injury 
he may have sustained by the no~lperformance by the plaintiff 
of the covenant to repair may bt compensated to him in dam- 
ages, and he cannot, in a suit to recover the rent, plead the 
corenant as a condition precedent. B o o n  v. Ellre, 1 Henry 
Dlackstonc, 173; Carrzpbell I * .  J O R P C ,  6 Term, 570; F o t l i e r g i l l  
v. TS'altorl. 8 Taunt.. 5'73. T e  concur with his Honor in the 
opinion espressed belo~v. 

Pc~i C:.RII?II. Judgment affirmed. 

1. \There n contr,ict is mxde i n  another State, it i.: to br  governed I J J -  
the Ian. of thxt State. and not by those of Sorth Carolina. 

2. TThere A conwys property by n deed of trust for the gnyment of 
debts. xnd the  debts are  unsatisfied. the property is not subject 
to  an nttachment ngrinst A. 

APPEAL from the Superior Court of Law of GUIL~OPID, at  Fall 
Term, 1840, S e t t l e ,  J., presiding. 

This IT-as an action of trorer brought by the plaintiff to re- 
corer the value of a negro man by the name of Harper. 

The part.ies agreed upon the following statement of facts, 
and submitted them to the court: Prior to December, 1841, one 
Stafford Weatherly lived in the county of Guilford in this 
State, and owned the slave in contxorersy, n~ i th  other property. 
I n  December, 1841, the said Veatherly moved from this State 
to the county of Carroll in the State of Virginia, and took the 
slave Harper with him, having previously contracted debts in 
this State which m r e  unpaid at the time of his removal. The 
said Weatherly settled in Hillsville, Carroll County, where he 
contracted sex~eral debts; and, in order to secure the debts he 
had contracted. he executed a deed of trust, bearing date 19 
July, 1845, to the plaintiff in this action, in ~vhich he conveyed, 
among other property, the slave in controrersy. The deed of 
trust had no subscribing ~i-itness to it. but was duly a c k n o ~ ~ l -  

edged on the day of its execution before the Clerk of 
(296) Carroll County Court in Virginia, in his office, and duly 
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recorded. Several of the bonds secured in the trust had not 
arrived at  maturity a t  the time of executing the trust, under 
which it was provided that the trustee should act when the bonds 
fell due, if not paid off. The slave Harper rcrimined ~ i t h  and 
in the possession of Weathcrly until about 1 Xay, 1846, when 
he committed some alleged offense aiid ran away from Carroll 
County in Virginia, arid returned to the county of Guilford in 
this State, where the defendant, who mas then sheriff of the 
county of Guilford, scizcd the said slam and took him into 
possession, by virtue of an :~rtacl~inent issued in favor of Samuel 
McLintock against the said Stafford Weatherly, on 1 May, 1546, 
which attachment was founded on a debt contracted by said 
Weatherly previous to December, 1842, the time that the said 
Weatherly moved froin the State. At the time the slave ran 
away from Virginia some of the debts secured under the trust 
had not fallen due. I t  is proren and admitted that, by the laws 
of Virginia, a subscribing witness to a bill of sale or deed con- 
veying slaves is not necessary, and that the proof and repistra- 
tion of the trust deed are done agreeably to tllc lams of Vir- 
ginia. I t  is further admitted that the debts secnred under the 
trust are bonn f idc debts, and that the trust was honestly made. 
I t  is also admitted that the debt duc Samuel McLintock, on 
which the attachment issued, was an honest, bona fide debt. I f  
upon this statement of facts the court shall be of opinion mith 
the plaintiff, judgnient is to be entered against the defendant 
for the sum of $530, with costs of suit; but if the court shall 
be of opinion n~iih the defendant, a nonsuit is to he entered. 

Upon this case agreed it was considered by the court that the 
plaintiff ha~re judgment against the defendant for the sum of ' 

$530 and his costs of suit. From this judgment thc defendant 
appealed. 

iiIorehead and Xerr for plaintiff. 
No counsel for defendant. 

NASH, J. We see no reason to disturb the judgment below. 
At  this time the defendant took possession of the s h e ,  Harper, 
under the attachment; Stafford Weatherly had no interest in  
him which was liable to the process. When he removed from 
this State to Virginia, he took Harper mith him, and, having 
contracted debts there, he conveyed him to a trustee to secure 
them. I t  is admitted in the case agreed that the debts so 
secured were honestly due, and that several of them had not 
arrived at  maturity; and i t  is further agreed that the convey- 
ance to the trustee was in good faith, and, by the laws of Vir- 

219 



I N  T H E  S U P R E M E  COURT. [32 

ginia, a subscribing ~vitness to a bill of sale or deed conveying 
slaves is not necessary; and that  the proof and registration of 
the deed of trust are according to the laws of that  State. I f  
so, the legal title was in  the trustee; the contract being made in  
Virginia is to be governed by the laws of that  State, and not by 
those of Xor th  Carolina. Davis v .  Colema~l,  20 K. C., 424, 
where i t  was decided that, where a contract for  a loan of money 
was made in Georgia, a note executed in  this State to carry i t  
into execution, reserving interest according to the l a w  of Geor- 
gia, was not usurious, if made in good faith. The  lcgal estate 
being in the trustee, and many of the debts for ~ ~ h i c l i  it  n a s  
made being still outstanding, Weatherly had no such interest zs 
was liable to attachment. Parkerson v .  Jlassey, 27 S. C., 192; 
Pool v. Glover, 24 N .  C., 120; Cofield c. Collins, 26 S. C., 486. 

There is no error in the judgment below. 
PER CURIAM. Judgment affirmed. 

Cited: Drewry v. Phillips, 44 N .  C., 85;  Satterthruaite v. 
Daughtry, ib., 317; Taylor v. Slzarp, 10s  X. C., 381; 1101-nthal 
v. Burzcell, 109 K. C., 1 7 , l S ;  Cannady v. R. R., 143 S. C., 443. 

(298) 
WILLIAM BIILLS r. JAMES L. CARPESTER. 

1. After plending in chief, it is too late for the defendant to take ex- 
ception to the writ. 

2. 111 an action of assault and blttery, when the defendant offered 
erideuce to show that he ~vas  not actuated hy nii~lice In malmg 
the aiwult, it is conlpetent for the plaintiff, i n  rel~l), to prore 
that the defendant, silice the colmnencenient of thiq action, had 
propoiecl to fiqllt hiril, though this proof could not hare been 
offered in chief. 

Q P P E ~ L  from the Superior Court of Law of STASLY, at Fal l  
Term, 1549, Dick, J., presiding. 

This was an  action of trespass for a n  assault and battery, 
conlniitted by the defendant on the plaintiff, to ~ ~ h i c h  the de- 
fendant pleaded the general issue. The plaintiff proved that  
the defendant and his son and a number of other persons ve re  
assembled a t  a sale. The  son of the defendant became intosi- 
cated, and made an  attack on several persons, and behaved so 
badly that  a justice of the peace, present, ordered a cwstable 
to take the defendant's son into custodv. The conqtoble sum- 
moned the plaintiff, v i t h  other persons, to aid him in  taking the 
son of the defendant into custody. The son of the defendant 
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was taken into custody by the officer, the plaintiff and others, 
and while the plaintiff was holding the son of the defendant, in  
obedience to thk order of the consthble, the defendant struck the 
plaintiff with a large stone in the face, inflicting a wound and 
injuring the plaintiff's eye. 

The defendant's counsel, on the cross-examination of (299) 
the plaintiff's witnesses, endeavored to show that the con- 
duct of the defendant arose from momentary excitement, and 
not from malice or ill-will of the defendant towards the plain- 
tiff. The plaintiff then proposed to prove that, after the com- 
mencement of this suit, the defendant met the plaintiff at  the 
courthouse and offered to fight the plaintiff, which the plaintiff 
declined. The defendant's counsel objected to the evidence, but 
the court admitted it. The defendant's counscl then moved to 
nonsuit the plaintiff because there was an error in one of the 
dates of the original writ. The court overruled tht. objection. 
The jury returned a verdict for the plaintiff. The defendant 
moved for a new trial, which was refused. H e  then prayed for 
and obtained an  appeal to the Supreme Court. 

No counsel for plaintiff. 
Strange for defendant. 

NASII, J. This is an action of trespass for an assault and 
battery, to which the defendant pleaded the general issue. After 
the jury were charged with the cause and the evidence closed, 
the defendant moved the court to nonsuit the plaintiff "because 
thore was an error in one of the dates of the original writ." 
The court refused the motion, and very correctly. After plead- 
ing in  chief, the defendant came too late to make the objection. 

The plaintiff, on the trial, having produced evidence to 
prove the assault and battery, the defendant's counsel, on (300) 
his cross-examination of the witnesses, endeavored to 
show that the conduct of the defendant arose from momentary 
excitement, and not from malice or ill-will towards the plain- 
tiff. The plaintjfF then proposed to proxTe that, after the com- 
mencement of this sxit, the defendant met him at the courthouse 
and offered to fight him. This evidence was objrcted to by the 
defendant's counsel. but T i m  admitted by the court. We agree 
with his Honor in its competence. 

I t  is a prominent rule of evidence that testimony shall be 
confined to the issue, and be material and re le~an t  to it, and 
the court will carefully, as far  as they can, guard the jury from 
hearing evidence that is not relevant, as tending to withdram 
their attention from the proper inquiry before them. The rule 
is often of dificult application-the relevancy or irrelerancy of 
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the testimony sometimes depending on sometliing to be proved 
a t  a future stage of the trial. I n  w c h  case, if 9+1 evidence 
has been inadvertently admitted. the correction is with the 
judge, who ought to direct the j u r ~  to throw it aside in making 
up  tlieir rerdict;  and, if he has reason to believe that they have 
been influenced bp it. to grant a new trial. Gut testimony 
which is irrelevant in chief may be rendered r e l e ~ a n t  by the 
course pursued by the opposite party. Thus a party cannot 
sustair~ his witness bj- sl io~i~ing that  he has at  other times made 
the rame statement, until his t e s t imon~  has been attxlred. S. 
v. George, 30 S. C., 323. So, on an  indictment for larceny, the 
State cannot gix-e eridence that  the character of the defendant 
is bad, until he has opened the door to the inrestigation bp offer- 
ing evidence of his good character. I n  both these cases the evi- 
dence map be rendered competent, as well by a cross-examination 
as by introducing other witnesses. I n  the present case the 
plaintiff seeks to recover damages for  an assault and battery 

conlmitted on him by the defendant. As a general rule, 
(301) he has a right to expect and receive from the jury a fa i r  

compensation for the injury really snstained. But  he is 
not restricted to this measure, but, i n  addition to i t ,  the jury 
may qive liim v h a t  are called exemplar- damages by m y  of 
punishment of the defendant, u-hen i t  appears that the latter 
was actuated by malice. Cazlsec 2'. A - l ~ ~ d ~ ~ s .  20 N. C., 38'1. 
The existence of malice on the part of the defendant. a t  the 
time the trespass v a s  committed. was a kcitinlate subject of 
inquim bv the jury, and neccssari l~ entered into a proper dis- 
charge of their duties. I t  may be s h o ~ m  in  different wavs: 
thus, on indictments for murder. when malice is an  essential 
i ne r~d ien t  in  constituting the crime, previour threats is R com- 
mon and familiar mode of showing it.  So, in assault and bat- 
ter-. X l ~ d q e  e. Popc, 3 N. C.. 401". Tht. e r i d ~ n c e  objected to 
here  as of an  offer to fight the plaintiff after the hnttcrv for  
which the action T i m  brought, and after its institution. This, 
as evidence in chief, v7as not admiwible. but x i s  rendered so by 
the course pnrsued bv the defendant. Tt 15-as a fact the party 
had a right to lay before the jury, in rep17 to the d~fcndant 's  
e~ idence  that he  had no malice againqt the plaintiff. This con- 
stitutes t h ~  differen~e betv-een this case a r ~ d  that of G r e m  v. 
Cowthorn. 15  K. C.. 400. There the rejected testimon? was 
off wed i n  chief. 

WE; see no error con~n~i t ted  by the presiding judge. 
PER CURIAX. Judgment afirmed. 

Cited: Butts c. Screws, 95  X. C., 219. 
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(302) 
ELISHA WADE r. JOAI< I-IIATT. 

Under the act of 1840, ch. 25, the possession by n fraudulent donee 
cannot operate as iiotice of the conveyance to hiin of any land 
hut such tract or parcels of tracts as inny be occupied by him at 
the time of the second gurc1l:lse; and especially it cannot so op- 
erate :is to ; ~ n y  parcels continuing ill the possession of the donor. 

APPEAL from the Superior Court of Law of !?t,oc~~xc;~aar, a t  
Fall Term, 1549, Settle, J., presiding. 

This is an action of trover for a quantity of Indian corn, 
which was tried on the general issue. One ,4dam Sharp owncd 
a tract of land in fee, on which he had resided for forty years, 
and in  1543 he made a voluntary conveyance of it to the de- 
fendant. Under it the defendant took possession of a mill, a 
dwelling-house, and some fields situate on one end of the tract, 
and he occupied then1 as his own up to 25 May, 1845, and after- 
wards. Notwithstanding the deed made by Sharp, he con- 
tinued to reside on the other end of the tract in  the houses in  
which he had before lived, and to cultivate certain fields there- 
on; and in 1845 he planted a crop of corn in one of the fields 
thus occupied by him, and culticated it up to 25 Na?, when he 
leased the premises, then in his occupation, to the plaintiff for 
the residue of the year ; a i d  the plaintifl entered and finished 
the cultivation of the crop. When the corn became ripe in 
autumn, the defendant went to the field and gathered i t  and 
converted it to his onm use. 

On the part of the plaintiff it was insisted thnt the deed from 
Sharp to the defendant was fraudulent and void as against 
the plaintiff, he being a subsequent lessee and purchaser (303) 
for full value and ~vithout notice of the deed. There- 
upon the counsel for the defendant moved the court to instruct 
the jury that, if they b~lieved the defendant, a t  the time of the 
lease or sale to the plaintiff, was in possession of parts of the 
land conveyed to him by Sharp, such possession  as in law 
notice to the plaintiff of the said conrepancc, as well in respect 
of those parts of the land so occupied by Sharp and by him 
leased to the plaintiff as in respect of the parts of i t  so occupied 
by the defendant himself. The rourt refurcd the instruction, 
and there were a verdict and judgment for the plaintiff: and 
the defendant appealed. 

Xor~head  and XCI-r for plaintiff. 
Iredell for defendant. 

RUFFIT\', C. J. The question arises upon the act of 1840, 
ch. 28. I t  enacts that no person shall be taken to be a pur- 
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chaser n i th in  the act of 1713 unlcss he ~ u r c h a s e  wifhont notice 
of the conveyance by him alleged to be fraudulent;  and tha t  
possession taken or held by or for the person clai~ning under 
such conveyance shall be deemed notice in law of the came. W e  
think i t  clear that  the possession here spoken of is not a pos- 
session continued by the fraudulent donor, but Is that  of the 
donee himself or  his tenant, taken under the conlemnce, and 
that  such ~ossession of the donee or for him amounts to notice 
in respect only of those tracts or  parcels to TI-hich that posses- 
sion extends, and cannot affect a person xvho buys a parcel 
which is not, a t  the time of his purchase, in the possession of 
the fraudulent donee. The  protection given by the statute to 
a prior conveyance, thouph covinous, is  not founded on its own 
merits; for, then, it ought to be held good against eaery one. 
Bu t  i t  is founded on the bad fai th of a person n.ho subsequently 

buys land which he Imom a t  the time his  endor or had 
(304) before conveyed to another. We need not consider now 

1~ha.t evidence will in general establish such a kno~vledge 
of the pre~<ons conveyance as nil1 make i t  an  act of bad fa i th  
to make the purchase. I t  ~ o u l d  seem, indeed. tha t  a suspicion 
of notice mould not suffice for that  purpose, though it might 
be a strong suspicion. For, as f a r  as notice of the previous 
conveyance per se  affects the subsequent purchaser, i t  is assumed 
that he was a purchaser for full value, and that  the first trans- 
action n-as fraudulent; and in  such a clse it x*onld appear but 
reasonable to require plain proof of the second purchaser's 
knowledge of the f o r n e r  deed. as i n  other cases of a guilty sci- 
en t e r .  But  this statute nlalies the possession of the frandulent 
donee notice to a subsequent purchaser. I t  is  not merely el-i- 
dence,-but i n  itself is  notice. As such it is relied on by itsclf, 
on the part  of the defendant. The questions. t l im, a re :  of 
 ha+ fnct is posscss;on noticc? gcd of n-hat mvqt there be a 
po=e&cm by the donee to conqtitute the notice? The ctatute 
upon its face nnsxTers, that  the thinc to ~17hicIi the notice refcrs 
i c  the plwious c o ~ ~ a e p n c c  for t h t  land the percon i~ about to 
buy. Tc ry  clearly, too, tFc pos;~.sion, to n-hich thc nct i m p ~ r t s  
t l ~ e  c h ~ r a c t e r  of notice to the person in tresty for  the land, 1ll11.t 
be tllc possession of the land nhich is thc subject of t ! ~  t w ~ t v .  
,I 1~ocvs4ion of that  kind onli, can tend to jnform m e  in treaty 
for a pa r t i cda r  parcel of land. that  another yerson claims o r  
hns a coar-eyonce for it. Jf  n fraudulent deed he mnde for t v o  
tmc tq  of lnl;ld, pcspision taken of onc of t l c m  bv thc donee 
c70nrevs to th13 vo7ld no int inxtion thnt the conwvancc. coT7ers 
:he other. The  statute means, cis f a r  as possession is made 
per se notice. that ,  a t  the time of the second purch~cc .  there 
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shall be an actual possession and occupation by the donee or by 
his tenant, other than the donor. I t  is true, the donor who 
remains in possession is in under the donee, and in  some 
sense may be said to hold for the donee. But as consti- (305) 
tuting notice to the world of the deed from the one to 
the other, the possession of the donor after the deed is not the 
possession of the donee in the sense of the statute. As  far  as 
possession of land is evidence of title, the contiiiuing possession 
of the donor imports that lie has not conveyed to another, and 
to allow a contrary inference would often be actually deceptive. 
Besides, the terms of thc act, "taken" and "held," imply a 
change in the apparent possession-that of the donor ceasing 
and a new visible one by the donee succeeding it. Therefore 
the possession by a fraudulent donee cannot operate as notice 
of the conveyance to him of any land but such tracts or parcels 
of tracts as may be occupied by or for him at the time of the 
second purchase, and especially it cannot so operate as to any 
parcels continuing in the possession of the donor. From the 
possession by the defendant of the mill and field and his d~i~ell- 
ing-houses, the plaintiff might infer that Sharp had conveyed 
those parts to the defendants. Bnt, on the other hand, Sharp 
had been in possession of the other parts of the tract for forty 
years, and still continued to occupy and cultivate those parts up 
to the time the plaintiff took his lease for them, and i t  is impos- 
sible the plaintiff could infer from such occupation by Sharp 
that he had conveyed those parcels to the defendant, and then 
had no right to leasc to the plaintiff; and the statute could not 
mean that he should so infer. I n  such a case the possession of 
the donee must be his actual possession of the land or a part 
of the land which is covered both by the conreyance to him and 
that to the second purchaser, and, as to such parcels as are still 
occupied by the donor, thcre is nothing to gire notice. TTpon 
any other construction the statute would work frauds, i n s t ~ a d  
of suppressing thcm. 

PER CURI.\M. Judqnent r Fii~med. 

(306) 

\T'IT.T,TA\\I TI.\JTT,IN r. T)-\STICI, JIt SICT, rT \ r .  

~ ' I I I ? I ?  a11 ;~c t io l~  is :lq.~inst tno.  t11~  cwtwinq of n :?ollc / ~ i o \ c q i r i  
:lg:kin<t one d o ~ s  not diiclr:~rjie the I n i l  o f  t hc  ot l le~.  

APPEAI, from the Superior Conrt of I in~ of C~r~vmaar,  a t  
Fall Term, 1849, f l ~ t t l r ,  J., presiding. 

32-15 225 
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The case is: A writ issued from the office of the Clerk of 
Chatharn Superior Court, a t  the instance of the plaintiff, against 
J a ~ n e s  A. McSiel and Daniel NcXiel, in covenant upon a sealed 
instrument. I t  was duly executed and a bail bond taken, with 
John McNiel and Henry Arnold, the defendants, as bail. One 
bond only was executed. On the return of the writ the plain- 
tiff caused a nolle prosequi to be entered as to Daniel McNiel, 
and prosecuted his suit to judgment against James -1. IIcNiel. 
The judgment not being paid, this sci. f u .  issued to subject the 
defendants as bail. The question sent here arises on the second 
plea of the defendants, which is that "the bail are discharged 
by the amendment of the original writ, by which a wolle prose- 
q u i  i\*as entered as to Daniel XcNiel, one of the original de- 
fendants." 

Judgment was rendered for the defendants, and the plaintiff 
appealed. 

IT'. I I .  IIuyzcood for plaintiff. 
R c l l y  and D. R e i d  for defendants. 

Nasx, J. The whole ground assumed in the plea is corered 
by l31.crdhu~st c. Pearson,  ante ,  5 5 .  There, as in this 

(307) case, the original action was against two defendants upon 
a contract. The plaintiff suffcred a nonsuit as to one 

and obtained judgment against the other. Upon x i .  f n .  to sub- 
ject the hail, the same defense mas attempted as here, but unsuc- 
cessfully. I t  is very certain that any alteration of a v r i t  17-hich 
changes the nature of the action, as from trespass to case, or 
other~i-ise, d l  discharge the bail. Here, the natnre of the 
aciion r a s  not altered; after the noz. 11,-0s. against Daniel ;Sic- 
Niel i t  still continued an action of cownant. The bail of James 
A. IIcSiel were not discharged, and are liable as such. 

The jnry found the facts upon this plea specially, and it mas 
agreed by the parties that the court should pronounce such judg- 
ment upon them as was agreeable to 1av. The presiding judge, 
beinq of opinion that the bail was discharged bv the nol. pros., 
pronounced judgment for them. I n  this judqment there is 
error; and i t  is, therefore, reversed, and judgment giren for the 
plaintiff. 

PER CURIAN. Jud,ment for the plaintiff. 
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.JOIIX BLACK r. SOLOMON ESSOX. 
(308) 

A conveytvJ to R :I tr;~c.t of Innd. "together with the horseq, cattle. etc., 
:~nd all crops 011 the qround," in trust to sell for the payment of 
debts. A\t the cl:~tr of the deetl there was n corn crop on the 
qrouud, but  i t  \\ :I \  :~fterw:rrcls destroyed by :I frost, anct a new 
crol) ~vus 11:;111tc~tl 11y .\. v 1x1 hail bem permitted to remain in  110s- 
session. P :~fttr\v:~rrl\ wized this new crop nucl converted it to 
his own use: Hclrl. that I3 wns entitled to recover the value of 
this crop from C in a n  actio:~ of trorer. 

APPEAL from the Superior Court of Law of PASQLOTAXK. at 
Fall  Term, 1849, Eailey, J., presiding. 

One Lamb, by deed dated 22 March, 1846, conveyed to the 
plaintiff a tract of land, "together with the horses, cattle, etc.," 
and "all crops on the ground," in trust to sell and pay the debts 
enumerated, unless otherwise paid before 2 January, 1847. 

At  the date of the deed there was a corn crop in the ground, 
but on 10 April a severe frost destroyed the crop then growing. 
Lamb was permitted by the plaintiff to remain on the land, 
plough the ground, plant the crop a second time, and cultivate. 
The crop amounted to forty barrels, which w r e  converted by 
the defendant, and this action is brought for the value. 

His  Honor was of the opinion that the plaintiff was not enti- 
tled to recover, and a nonsuit having been entered, the plaintiff 
appealed. 

A. Moore for plaintiff. 
No  counsel for defendant. 

PEARSON, J. We have arrived a t  a different conch- (309) 
sion. The intention, obviously, was to pass to the plain- 
tiff the crop of corn which might be made on the ground in 
1846; and i t  could be urged with some force that the words of 
the deed are broad enough to include the crop which was made, 
although i t  was not literally the crop on the ground when the 
deed was executed. 

But admitting that, by an unforescen event, t h c  fhing con- 
veyed was destroyed, and that the second crop is not embraced 
by the words of the deed, i t  is clear that the title to this sccond 
crop was in  the plaintiff. The land ma3 his, and so were the 
farming utensils and horses. Lamb mas ~ermi t ted  to remain 
on the land and cultivate the new crop, not for himself, as a 
lessee, but for the plaintiff, as his agent or servant; tho con- 
sideration being that this substituted crop was to be applied to 
the payment of debts in the same way that the first crop and 
other property were to be. 
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So, although i t  mag bc that the crop did not pass bv tlie nords  
of the deed, i t  became the property of the plaintiff, hecai~se i t  
was made for him and upon his land. This result follovs necea- 
sarily from the relation of the parties. An understanding that  
Lamb was to make the new crop for the plaintiff, in the place 
of the crop destroyed, is  as plainly to be implied as if it  had 
been expressed in  so many n~ords. 

There must be a ve~lire de noeo. 
PER CURIAM. Judgment accordinglv. 

(310) 
lVASIITS(:'I'OS I'OOL i v r ~  ITIF? ET LT T S.llITTCL I)AiTIS. 

AD\I ITI~TRATOR.  t TC. 

W ~ I ~ I Y .  11t~lwn.11 ]jlol)rlt) I <  let; to one for I~ te ,  leli~d~ntler to others. 
.rllil. ;itter thr tlr.~tli of the tenxit for life. it conlrs to the posses- 
i ~ o : i  of tht3 : i d ~ i i ~ ~ i i i t r , ~ t ~ r  of ~ 1 . 1 1  tenlmt. thov rntltltd 111 re~n:lin- 
tler c,lnriot \UP  the ndlil~nistrator I)$ pc t~ t~on  in :I court of law, 
nntler the i t :~tntt~.  RPI. S t .  ch. 64. sec. .7, hut l i iu~t  1)roceetI in 
~ V ~ I I I ~ T  . I~ec ,1nv 110 LII( h fiduc~,lrx- r e l a t ~ o ~ ~  n i  t l ~ t  ( ontempLrted 
I I T  tl~c, ct,ttuttl m i i t \  I ~ c t n e e ~ ~  the prrtle.. 

APPEAL from the Superior Court of Law of P.WQL~TAXI;, a t  
Fal l  Term, 1849, Bailey, J., presiding. 

This mas a petition filed in the Superior Court of Lan- of 
Pasquotank County, a t  the Fal l  Term, 1849. The petitioners 
allcgcd that o w  S ? l ~ a n n i  Clark died about 1837, learing J. 

la-t will and testameilt, a cop> of nhich  iq appended to the 
petition; that  Lurana Clark, named in the said nil l ,  is dead, 
leaaing no issue; that the cwxntor sold the land directed in the 
said mill to be sold, hired out the neproes, and sold the chattels; 
and that, after the payment of the debt?, the cxecutor paid 01 e r  
to the guardian of the said Luranu the surplus arisinq froi!l tlie 
sale of the said land and chattels and the llil*c of thc ncgroes, 
and that  the same. after the death of the said Lurana. has heea 
paid o w r  by the guardian to the defendant Samuel S. Daris,  
~ h o  has been duly appointed administrator of tlie said T , u i x n a ;  
that  the petitioners are the heirs :II Ian of XYliam C. Donald, 
mentioned in the said \%ill. and claim. as legatem in  rcmaincler, 

to he entitled to all the said curldu; arising from the 
(311) sales of the land and chattelq and the hires of the nezroes. 

and pray that the said Smnuel S. DaT iq, administrator a s  
aforesaid, m a r  be decreed to p a r  them such 5urplns. 

The defendant Samuel S. Davis admits the death of S?lvl~a- 
nus Clark;  that  he made a last d l  and testament us referiwl 
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to in the petition, which was duly proved; that the said Lurana 
died, leaving no issue; that he administered on her estate, and 
that he has received from her guardian the amount statcd in 
the petition, and that the petitioners are the heirs of TITilliam 
C. Donald, mentioned in the will. The defendant says that he 
is advised, and so insists, that the petitioners are not entitled 
to anything under the said will but the proceeds of the chattels 
sold, and not to any part of the proceeds of the land sold, etc. 

The following is a copy of the will of Sylvanns Clark, ap- 
pended to the petition : 

"I, Sylvanus Clark, etc., do make, publish and declare this 
my last will and testament. I t  is my mill and dcsire that the 
tract of land, called "The IIcndrick Taylor tract," to he sold, 
and six head of cattle. Also, it is my will and dcsire that this 
money may be to pay my just debts, and the balance to the use 
of and benefit of my daughter, 1,urana Clark. 

"It is also my will and desire that my daughter, Lurana 
Clark, shall have this tract of land whereon 1 now live; one- 
half of the crop of corn that is nolv growing to bc sold for the 
use and benefit of my daughter, Lurana Clark. 

"I also want my negro nian Smith to be hired out for the 
use and benefit of niv daughter, Eur:una Clark. One feather 
bed and furniture to be sold, and all my chattel propcr'ty, housc- 
hold and kitchen furniture, and the money to tllc use a n d  bcn- 
efit of my daughter. Lurana Clark, to her arid her heirs forcwr. 

"Or. if she die without any heirs, for the money to be equally 
divided amongst William C. Donald's heirs. 

"It is also my wish and desire that n y  wife, Xarv (812) 
Clark, ,qllnll har-(1 thc use of flip land whereon T now liw, 
as long as she keeps my child, Lurana Clark." Thcn follom 
the appointment of executors. 

Upon the hearing on the bill and answer, the court drcidrd 
that the petitioners mere only entitled to the procceds of the 
chattels directcd to be sold, and referred it to the clcrlr and 
master to inquire and report according to this decision of the 
court. 

From this interlocutory order, by leave of the coiirt, the peti- 
tioners appealed. 

A. 11foore for plaintiffs. 
Ehrringhatrs for defendant. 

PEARSON, J. Thr d l  in qlicstion v7as madr after thr gear 
1827, and it 7%-as properly admitted that the liniitntion o v r  ir 
not too remote. 

The matter controverted is, n~hnt part of the fund passes to 
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the executory legatees under the words, "the in the 
clause, "or if she dies without anp heirs, for  f71c ?tloniJy tq be 
equally dix ided amongst Wiliiam C. Donald's heirs7' ! 

His  Honor was of opinion that the esecutorp legatces v e r e  
entitled only to so much of the fund as TTas made bx the sale 
of the ~ r o ~ e r t v  included in  the clause: '(One feather bed and 

L L  u 

furniture to be sold, and all my  chattel pro pert,^, household and 
kitchen furniture, and the nioney to the use and benefit of my  
daughter, Lurana Clark, to her and her heirs forever." 

This construction m q ,  no doubt, suggested h:- the fact that, 
as the will is mi t t en ,  this clause immediately precedes the clause 
containing the limitations OT er. There is, howerer, a full stop, 
and a space of nearly a n hole line betneen them; and, although 
it i s  difficult to determine v h a t  the intention is, 17-herc a v i l l  

is so badly written and is so entirely x-ithout order and 
(313) connection as this onc, n e  are satisfied that the construc- 

tion adopted by his Honor is too narrow. and that the 
limitation over includes, not merely the small part of the fimd 
arising from the sale of the property contained in the ahow- 
recited clause, but embraces thc xvhole fund-"the 111one~7" nris- 
ing  from the sale of all the propert7 ~ ~ h i c h  the testator directs 
to be sold. 

After making ample provision for the favorite objcct of his 
bounty-his daughter-the testator attempts to make a dispo- 
sition of what he had given to hcr, in the wen t  that .he shoidd 
die TI-ithout heirs. I n  doing so. hc uses the words, ' ( t h ~   none^.') 
T h a t  nioney? That  xvhich he had given to her a n J  her hei7.q. 
These words are broad enough to include the nhole fnnd. ~ i z . .  
the proceeds of the sale of the Taylor tract and six head of 
cattle, after payment of debts; the proceeds of the qale of one- 
half of the crop of corn, and the procedq of the sale of the 
bed and furniture, and household and kitchen furniture. WP 
can see no reason for restricting their meaning, but n ver7 sound 
one for  allowing them to embrace the :i~hole fund ;  because it is 
umccountable v-h,v the testator should dispose of a small frac- 
tion of the fnnd, by making a limitation oT7er in the event of 
his daughter's dying without heirs, and leare the larger per t  
of i t  undisposed of,  hen the same reason existed for making a 
similar disposition of the  hole. 

The n~ords. "the money," are not broad enough to include the 
tract of land on which the testator lived, nor the negro man 
Smi th ;  for  there is no direction to conrert either this land o r  
the slave into money. Hence, they do not pass b~ the limita- 
tion over, but belong to the heirs and personal representatives 
of Lurana Clark. 
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The decree in the court below is erroneous. 
This is a summary proceeding, by petition, under the "Act 

concerning filial portions, legacies and distributive shares 
of intestates' estates." Rev. St., ch. 64, scc. 5. The case (314) 
made up does not fall within the provisions of that act, 
and the proceeding must therefore be dismissed. The act was 
intended to provide a short and plain remedy (as was supposed) 
for certain cases. The words used are very general, but the rules 
of construction require that they should be restricted to cases 
in which there exists the relation between the parties contem- 
plated by the Legislature, as that of guardian and ward, exec- 
utors and administrators and creditors of the estate, or legatees 
and distributees. 

I t  has never been held that the act extends to the case of a 
debt merely, where the only relation is that of creditor and 
debtor, or to a case where an action ex delicto would lie, as if 
property be given to one for life with a limitation over, the 
executor assents, the first taker dies, and his personal repre  
sentative detains or converts the property, the person entitled 
under the limitation must bring detinue or trover, and cannot 
proceed by petition. The conteniplated relation does not exist. 

I n  the present case there is a trust fund arising from the sale 
of land and other property, which was given to Lurana Clark 
and her heirs, with a limitation over to the petitioners, if she 
died without heirs. The event has happened, and the adminis- 
trator of the first taker has the fund in his possession, and the 
petitioners seek to invest him with the character of a trustee for 
them, when no such fiduciary relation has ever been constituted. 

The legal title to the fund mas vested in the executor, in trust 
for Lurana Clark, and upon a contingency in  trust for the 
petitioners. Their remedy is in  equity. The executor will be 
a necessary party to enable them to follow the fund in the hands 
of the administrator of the first taker, who has it in possession. 

PER CURIAM. Ordered to be certified accordingly. 
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APPE \I, from the Superior Court of Law of R.i\-nor.vzr, a t  
Fall  Term, 16-19? Sct t le .  .J., presiding. 

This n a s  an action of debt for  the recovery of the sum of 
$200. incurred by the defendant under the statute against usurp. 

The plaintiff's declaration charged that the defendant, on 9 
February, 1842, entered into a corrupt agreemel~t with one John  
Hutson to advance to him, by way of loan, the sum of $100, 
and the latter n:ls to g i re  him the bum of $j for the forbearance 
of pa,~'ment on the same for one day ;  that ,  in pursuance of the 
agreement, a bond v a s  executed by the said IIutson to the de- 
fend:~nt for the sum of $105, bearing date 9 Februarv, 1842; 
that, ou 14 August, 1843, a credit of $14.50 n7as entered on said 
bond. and a note given b )~  the wid  Hi~ t son  to t h t  defendant for 
that  sum, payable one day after da te ;  that  on . . . . March. 1544, 
a p a p c n t  \la3 made by said Hutson of the balance of qaid 
bond, being the burn of $103.40, principal and interest then 
due; and that the $14.30 x7as paid to the defendant b- one 

Reubcn Hendricks, on 20 Januar!?, 1946. 
(316) The plaintiff called the said Hutcon as a ~~:itnc.ss on 

the trial, vlio proved thc agrrcment, the lonn, and the 
escc~itioll of the bond, as statrd ill the plaintiff's declaration: 
that  in August, 1843, the defendant n a s  about to enforce the 
p a ~ m e n t  of the money by suit, and. jn order to qare c o ~ t ~  to  
said ritness, the interest v a s  calculated up to the wid  14 h g - u s t ,  
1%3, and the note for $14.50 g i ~ e i ~ .  nhich included the intcrtqt 
and $.i of tllc principal, and a crcrlit for that  c11111 en t twd 011 

the original h n d ,  ~vhich  ~,rduced tlic debt n-itliin tlic jl~rivlic- 
tion of a m,agistrate; that  a judgment was then talien against 
him before a niacistrate for tllt balance due ulmi .:\id hond, 
beinq the Gum of $100, vhich  he paid on . . . . Illarch, 1414, 
wit11 ilitereqt: th:~t a t  the same time he paid the dr,frndnnt $300 
in p n ~ t  ~f the pnrclii~se nioncy for a tract of I2nd nh;ch 11e 11nd 
pl-PT i o n ~ l v  1~1rc l i aq~d  of llim ; that the defendant a t  the wme 
time held another bond against him for the residue of the wid  
p11rcha.r monw for tlw Gum of $100, ~x~hich  hond lind sonic time 
t o  pnn before its ~ n a t n ~ i t r :  that  hi- eqnitahlc intcrest in  w i d  
tract of land x7as subsequcntlv sold under an execution at  the 
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instance of one Homey, and purcliaicd by tlie ltantlolph &nu- 
facturing Coinpariy for the sum of $175; that he then entered 
into an arrangeiilent with the said company rind the. aforesaid 
Reuben Hendricks, ml~ereby the said Ilenclric.ks nas  to pay the 
said coinpariy the sun1 paid by i t  for the land, the t ~ r o  notes 
held by the defendant-the one for $100 and tlie other for 
$14.50-and a sum suficient to make 21iri1 up the suuii of $400. 

The said Hendricks, t l~en  being caIled as a wit~~ess,  prored 
the agreement between hirnself, the aforesaid compauy, mid the 
said Hutson, as stated in the testiil~ony of tlic latter; that, in 
pursuance of this agreement, he nent to tlic dcfcnd:uit and in- 
formed him of the arrangement that had been made be- 
tween himself, the said company, and the said Hutson, (317) 
and proposed to take up Hutson's bonds and substitute 
his own in their place; that a calculation was nindc by him of 
the interest due upon both his bonds against II~itsori on 20 
January, 1846, which, togctlier with the principal, amounted to 
the sum of $123.28, and he  gnrc the defendant his ovn bond for 
the sum of $109.28, arid paid him the balancc. iu money, and 
took the said two bonds, to wit, the $100 bond and the $11.50 
bond, and the defendant made him a decd; that, in pursnalice 
of his agreement with IIntson, he then carried the bonds, thus 
taken up, and surrendered them to him; that nothing x a s  said, 
either by him or the defendant, at  tlir time the moliey was paid, 
as to its application; that no payment on the bond g i ~  en by him 
to the defendant for $109.28 was made until January, 1847, 
which was eight months after the issuing of the writ in this 
case, when the sum of $20 was pa id ;  and that the balmrcc still 
remained unpaid at the time of hi3 esaniinatio~i. 

The defendant's courisel insisted that, upon this eridmce, if 
believed, the offense mas not complete, for the rearon that tlic 
defendant had not received the usurious interest : that, inns- 
much as the defendant held two bonds upon the said IIntwn- 
one arising out of a lawful conira~t  and the 0 t h  out of a con- 
tract forbidden by ln~r-and inasnmch as the lmy~ncnt v7as 
made upon the general nccount, arid vTns not specificnlly appro- 
priated to either of the debts by either of the parties at t l i ~  time 
of payment, the law would apply the payment to the debt iqmn 
thc good considtration, and not to the one forbidclcri bv l a ~ v ;  
that the payment n1:lde bv Rcndriclis v7as tlius :ippwprintc'l 
pro t m t o  to the lmnd of $100 ; :md that the other x7ns inch~ded 
in the bond for $109.28, giren by Hendricks, and not paid until 
after the co~mricrrccment of this snit; and they rcqucstcd l ~ i s  
Honor so to instruct the jury. 

His  Honor refused the instruction thus prayed. and (318) 
23: 
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charged the jury that if they believed the evidence of Hut- 
son and Hendricks, the offense was complete vhen Hendricks 
made the aforesaid papent-substituted his own bond for Hut- 
son's, and surrendered said bonds to him. 

The jury rendered a verdict against the defendant for the 
sun1 of $200. 

Rule upon the plaintiff to shorn cause why a new trial should 
not be granted for the refusal of his Honor 10  charge as prayed 
and for misdirection to the jury. Rule discharged, and new 
trial refused. Whereupon the defendant praved for and ob- 
tained an appeal to tho Supreme Court. 

Iredell for plaintiff. 
No counsel for defendant. 

P ~ a n s o s ,  J. The case presents this question: Upon a usu- 
rious lending. the creditor receives the noie of a third uerson in u 

payment of the money lent and the usurious interest; does the 
creditor t h e r ~ b y  incur the penalty? T e  had suppoqed this 
question too  ell settled to admit of doubt. 

I f  a surety pays "inonej-'s worth," as bank notes, a horse a t  
an agreed price, the note of a third person or the like, which is 
received by the creditor in payment, the action for money paid 
\ d l  lie. Ulisendine v. X a ~ t i n .  23 N. C.. 287. 

I f  a constable receives goods or labor in satisfaction of the 
claim, a warrant may be brought against him and his sureties, 
under the act to recover m o n e y  collcctcd. I t  is not necessary 
that he should hare received the actual moner. TT'ilson c. C o f -  
ficld, 27 N.  C., 513. 

I n  Steclntan c .  Bland, 26 K. C., 206, it is taken for granted 
that the reception of land a t  an agreed price would com- 

(319) plete the ofl'ense of usury. IIis Honor, Judge Sash,  
sags: "It is not necessary that the usurious interest 

should hare been received in  money-if received in property, it 
is sufficient." 

The law must be so; otherx~ise no payment nould subject the 
usurer to the penalty, unless made in gold or silver. Bank notes 
would not suffice; they are the notes of a corporation-not 
money. 

The same reasoning by mhich i t  is insisted that, where the 
note of a third person is received in payment the offense is not 
consummated until the creditor collects the note, mill apply with 
equal force where a horse is received in payment; and it mill 
follow that, in such case, the offense is not consummated until 
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the horse is sold and the creditor receives the nzoneg. And in 
the case of bank notes, the offense mill not be consummated 
until the creditor colIects the specie from the bank. 

The defendant, by his exception, attempted to put the case 
upon the fact that Hendricks paid $14 in money and gave his 
note for the residue, $109.28, and insisted that tlle usurious 
interest would be presumed to be included in the note-so, as he 
contended, was not paid ~~-1len the note iqsucd. 

His Honor very properly put the case upon the broad ground 
that, if no money had been paid, but a note of a third person 
was given for the whole amount and received in payment, the 
defendant had thereby incurred the penalty. 

PER CIJRIAM. Jud,ment affirmed. 

Where one conreyecl to :I trustee, f o r  tlie purpose of p:lying his debts, 
:111 his interrst in the roods in a ccrt:lin store, his books, notes, 
:ictouiitr, ctc.. arid tlie trustee sold tlie 11-hole , ~ t  public sale for a 
price upon ~rliicli he fisctl: IIc7d. t1i:it the person who made the 
conrry:mce, being l~resent nt the sale and not objecting. mas 
bound by it, a t  letl.;t a t  law, howe~er  irregular the sale may h i~ve  
been. 

APPEAL from the Superior Court of Law of PERQTTIAMSS, a t  
Fall Term, 1849, Bailey, J., presiding. 

On 22 Spril ,  1846, the plaintiff, for the purposp of securing 
and paying certain debts, executed to onc Black a deed, convey- 
ing several tracts of land, stock, farming utmsils. etc., also all 
his stock in trade at Newby's bridge. and Pine C h r e ,  consist- 
ing of dry goods, groceries, etc., "likewise all the books, accounts, 
notes, bonds, judgments, and other. eridcnces of debts due the 
said TVillis La:{ b, in trust, to sell the lands and other property 
herein conveyed, a t  public auction for ready money, and con- 
vey the same by proper and suffirient assurances to the pur- 
chasers, and apply the money to the payment of said debtsn- 
the sale to be made a t  ru'ewby's bridge, after due adrertisement. 

I n  January, 1847, a t  Newby7s bridge, Black offered, at  public 
sale, all his right, title, interest and claim, and every evidence 
of debt in and upon the Pine Grore establishment, which he 
had by virtue of the deed of trust, except one account of 
$30, which one of the defendants afterwards paid him. (321) 
The plaintiff was standing by when the offer to sell was 
made, and said nothing. Black observed, he must have a t  least 
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$372. One Ki l rop  had that sum for the defendants, and i t  
m s  knocked do11711 to the defendants a t  that bid. The goods 
m r t .  at P ine  Grove, t ~ o  miles diitant. On tlie $111 of February 
Black executed to the defendants a deed, conveying all hi< right 
and intereqt in the stock of goods a t  P ine  Grow,  and releasing 
to the defendanis all the debts and delilands against them, as- 
signed to him in and bp r ir tne of the deed of trust, for the con- 
sideration of $375. 

On 1 April, 1846, the defendants signed the following in i tm-  
ment, not under seal : 

"Receired, 1 April, 1546. of T i l l i s  Lamb, in goods and mer- 
chandisc, to the amount of $2,072, of which TT-e are to scll and 
pay, as fast  as sold and collected. v i t h  the addition of t ~ ~ e l ~ e  
cents on the dollar on all goods sold, and mhen all parties agree 
to close said business the said Willis Lamb iz to take back all 
goods riot disposed of, at tho fornzer cost." 

The plaintiff also proved that he adnnced  other goods upon 
the ml i e  terms subsequent to the date of the n~r i t ten  coniract ; 
and that, on 1 Kovember, 1545, he ad1 anced the greatcr part  of 
the goods estimated in  the n~r i t ten  contract of April,  l M 6 ;  that  
he made a demand upon the defendants; that they refu3ed, and 
this action was commenced. This action is nssunlpsit. Pleas, 
general issue, paTment, accorcl and satisfaction. 

The court charged that the plaintiff v a s  entitled to recorer, 
unless he assented to the sale made by Black to the d ~ f t n d a n t s ;  
but if he did assent, he IT-as not cntitled to recover, and his 
standing hy and not forhiddinq the sale was evidence of his 
assent, but not concluii~e.  and that fact Ira., subnlittcd to the 
jury. To thii part of the charqe the plaintiff evepted.  

(322) K o  counsel for  plaintiff. 
IIerrfh and TT'. -\'. 11. Smith for defendants. 

PE\RSOS, <T. The plaintiff has no right to conlplain of the 
inqtmc~ions.  I t  is truc. the trustee took a short TVar of ~ l o s i n q  
the "cstahlishment" at P ine  Grow.  It is  not usual to qcll qoods 
that  pre not l ) r c w ~ t ;  more ill~ni.ual to sell them in  one lot, and 
still more co to include in tlie same offer a n r  balance dne for 
the goorls sold under a contract of agency, as to which no nccount 
had been rendered, and the amount nhereof v a i  indefinite and 
unascertained. But stripped of the circurnstanc~ of its h ~ i n g  
done at public auction-rllich n7as a n ~ c r e  farce, for  no one hut  
the defendants could be expected to  bid-the t rans~ci ion  is 
simply this:  the truqtee ask.. the bailwq and aqents. nho  ha re  
the goods in hand and are liable under the contract, v h t  sum 
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in gross they will give for the goods and claim; they offer $375, 
which is accented. This takes nlace in the nresencc of the 
plaintiff, who makes no objection. 

The cases of Bird 21. Benton, 13 N. C., 179; Qorernor I*. Free- 
man, 15 N. C., 474; West I,. I ' i l ghma l~ ,  31 N. C., 165, were cited. 
The principle involved in that class of cases has no application 
to this. There, the sale was made by a third pe7son and the 
owner stood by; here, as to the goods, the sale mas made by the 
legal owner, and as to the claim for goods sold, bp the trustee 
and agent of the plaintiff, and the price mas to be applied to 
tho payment of his debts. 

A distinction ought to hare been taken on trial between the 
goods and the claim for the goods sold. By the deed of trust, 
the goods rested in Black, as legal owner; such as were sold 
afterwards mere sold for hiln, and such as remained on hand 
belonged to him. So, in respect to the goods, the plaintiff was 
not entitled to recover, independent of his assent, and his rem- 
edy, if any, was in equity, f o r  a breach of trust and fraud be- 
tween the trustee and the defendants. 

The amount due for goods sold before the deed of trust (323) 
(we presume there was something due, although the case 
does not so state, but leaves i t  as a matter of inference) was a 
chose in  action, and the legal title did not pass. The effect of 
the deed was to make Black the agent of the plaintiff, with 
power to receive or sue for the sum due, in the name of the 
plaintiff, to be applied, when collected, to the purposes of the 
trust. Black had authority to wake a settlen~ent. agree upon 
the balance, 2nd give an acquittance. So that the defendants 
were under the necessity of relying upon the alleged assent of 
the plaintiff, only to show that he, haring the legal title. and 
with full notice, by his presence and silence gave his sanction 
to the unusual manner of closing the business; and that a sum 
in gross was recei~ed in satisfaction of the chosw in action for 
and on his account, and by his authority. Thiq, if truc, sus- 
tained the plea of "accord and satisfaction." 

I t  is not stated h o ~  much was due, but if it, together x i th  the 
value of the goods, exceeded $375, the receipt of that s im by 
the plaintiff through his agent, the trustee. was a satisfaction. 

The case does not fall within the principle that a less sum 
receired in  payment cannot bc a discharge of a greater sum, as 
held in  Cumber v. IVn?ylne, reported in Strange, and cited in 1 
Smith Leading Cases, 147 ; for the principle is confined to rases 
where the sum due is certain, and does not apply to :r case like 
the present-an mliquidated dc~nancl of pecuniary damages, 
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depending upon the extent of the sales made by the defendants. 
Longridge v. Derrick, 5 B. and A., 111, id., note 149. 

The plaintiff did not show a right to recover a t  lax-. Vhe the r  
the circumstances under 11-hich the sale 11-as made, and the fact  
that  no account was rendered by the defendants, ~ rhose  duty i t  
was to keep an  account, will entitle him to relief i n  equitv, and 

the effect of the assent i n  that  court, are questions about 
(324) which we are  not now called on to give an  ol~inion. 

PER C u ~ ~ a n r .  Judgment affirmed. 

JOHS A X D  ISAAC S r L L  TO T H E  USL OF JOB TTOR'I'H 7.. TT'ILLIdM 
11. X1OOEE ET AL. 

1. The plaintiffs placed in tlir linr~ds of one X n judgme~it to collect 
against B. Afterwards A paid tlit. amount of the judgment to 
the i~laintiffs, but at the s::n:e time said he liar1 received no part 
of the  judgment from Ji, and the plxintiffs told liin~ he might 
l a k e  the juclgment and use it 71s his own: Hcld,  that if this was 
:I ~):l,vnient by A without the authority of I3. it was a11 officious 
11:1~-1urnt by A, and coulc! not 1irotec.t G agniilst :I suit against 
hill1 on tlie judgment. 

2. Wclr7, secondly, that althougli the stateilient of A. which was intro- 
clucecl as evidence, n.ns ill writiilg. yet it ~ ~ n s  proper to leave it 
to tlie jury whethrr A paid tlie jndjiment :is agent for R ,  or 
n-11rtl1er the trans:~ction \\'as not n pur~hnse by from the plain- 
tiffs. 

APPEAL from the Superior Court of Lax of SURRT, a t  Fall 
Term, 1840, Cnldzclell, J., presiding. 

This is a suit on a justice's judgment for about $33, and the 
controrersy turned on the question 71 hether it had been paid by 
one Wright, a deputy sheriff, or bv him purchased. 

The plaintiff Isaac S n l l  made the folloving statement, i n  a 
communication addressed to J. TT. Bron-er, one of the defend- 
ants, i n  ilugust. 18-20 : 

( 3 2 5 )  SIR:-The note of hand I purchawl  of s:ou, against 
XTillia:n 13. Moore. 1;-as pnrchaced, I think. in ! 3-29, and 

according to your request I imniediatelr placed i t  in the hands 
of Thomas B. Wright. deputy sheriff. for collection, some time, 
I think, i n  1843. And the w i d  Wright afterwards paid over 
said debt and interest to me and took up his receipt that  he had 
giren me for the collection of said debt, but never mmtioned 
that  he v a s  paving said debt out of his oml  funds. I never 
traded or transferred to any person whatsoever, neither hare  I 
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ever authorized any person to collect said debt, since the said 
Thomas B. Wright paid me the same. The amount of the debt 
was between $30 and $40. I t  is the only note 1 ever bought 
of you on William 13. Moore, and as I have long since rcceioed 
the same, I have no claim or claims against you in any shape 
whatever. ISAAC X. N ~ L L .  

Teste : E. BANNER. 

The said Wright's deposition was taken, and he deposes as 
follows : 

Question by plaintiff's agent: Did you, or did you not, have 
a judgment against the defendants in favor of John and Isaac 
Null in your hands for collection, for the sum of $35 or there- 
abouts? I f  so, state whether the defendants paid that j u d g  
ment; or if they did not pay it off, what was done with said 
judgment. 

Answer: I had such a debt in  my hands for collection, I 
think nearly about that amount, against the defendants, and in 
favor of John and Isaac Null, and on a settlement with Null 
I paid him off that judgment. I told him that I had received 
no money from the defendants on said debt. Null then told me 
that I could then take the judgment and use i t  as my own, and 
I then afterwards let Job Worth have i t  (the judgment), for 
which he paid me the full value, and neither of the defendants 
ever paid me anything on said judgment. 

THOS. B. WRIGHT. 

The said deposition was taken on 4 June, 1849. Upon (326) 
this testimony i t  was insisted for the plaintiffs that the 
said judgment had been purchased from the plaintiffs by Wright, 
and was not, therefore, extinguished. 

For the defendants i t  was insisted that, according to the state- 
ment made by the plaintiffs, and according to the testimony of 
Wright, taken alone, i t  had been paid off by Wright, and not 
by him purchased. And the court was moved by the defend- 
ants' counsel to charge accordingly. The court declined 90 to 
charge, but told the jury that the statement made by the plain- 
tiffs proved a payment, but i t  was a question for them to decide 
whrther the testimony of Wright proved a purchase or a pay- 
ment. 

The jury found for the plaintiffs; and a rule for a new trial 
being refused, the defendants appealed. 

No?-ehead for plaintiffs. 
Boyden for defendants. 

239 



IN THE SUPREME COURT. [32 

S . ~ i r r ,  J. The case p re~en t s  but one question for the deci- 
sion of t l ~ i s  Court. T e r e  the instructions asked for bx the 
c o ~ n i e l  of the defcndanti such as ouqht to have been given? 
If qo, the presiding judge errcd in refusing them, and there 
ought to be a c ~ n i l - e  de ttoco. I t  appears from the case that  
the plaintiffs were the onners of a promissory note executed by 
the defendants, and which they placed in the hands of Tllomas 
B. TTright, deputy sheriff of the county, for  collection. Judg- 
ment n-as taken upon it, and in a settlement between tlic plain- 
tiffs and Wright the amount due npou it m s  paid b~ the latter. 
Whether this latter transaction between the sherifl and the 
plaintiffs mas a discharge of the judgment or a sale to the 
former is the matter in contest. The action is  upon the fornier 
judgment. On  the par t  of the plaintiffs i t  was contended tha t  

Wright ~ i a s  a purchascr of the judgment, which, there- 
(327) fore, m s  not extinguished. Bv the defendants it n a s  

contended that  the payment of the money by F r i g h t  17-as 
a discharge of it. 3 statement i n  nr i t ing  was made by Isaac 
X. Xull, one of the plaintiffs, in which. after ackno~~ledging 
the payment by Wright, he says, "hut (he) mentioned that  he 
u7as paying the said debt out of his o n n  funds. I nerer traded 
or transferred to any person whatever, neither hare  1 eyer 
authorized any person to collect said debt since," ~ t c .  The depo- 
sition of Thomas R. T\Tright was taken on behalf of the plain- 
tiffs. H e  states that, "on a settlenimt ~ i t h  S u l l  1 paid him 
off that jud:nient. I told 1lim I liad not rcceircd any money 
from the defendants on said debt. S u l l  t h w  told me T coilld 
take the judgment and use it as niv onn,  a11d T then let Job  
TVo~th hare  it,  for  nhich  he paid me iti; full rallic, and neithpr 
of t h ~  defendants erer  paid me anythinr on snid judgment." 
Tile dpfmdants' counvl adred the court to charge tllr jnr7 that ,  
"according to the statement made 111- the plaintiffq. and accord- 
ing to thc testimony of TSrripht a l o n ~ .  tllp j~~clcment had bcen 
paid off bv TTriqht, and not purchased h r  him." The court 
cl,ecli~rccl co to charqe, hut told the j u r ~ ~  that  "tEc . t a t e i ~ ~ ~ n t  
made by the plaintiffs 1,rorccl a pa;cnlent. hiit it  n-as :: micstion 
for them to decide ~~-11etl1cr the tr i t inion~. of TTrriqht l~..o~-cd a 
purchase or a lmrment." Of the first branch of the cli,rrgc the 
defcndants cannot complain : t h ~ y  got the fnll l~cncfit of r h a t  
they asked on that  point. I I i s  Honor could not e i w  thc in- 
qtrnctions as rcl-pected the dcpo.ition of Wright.  Aiccordinc to 
that  tcstinionv, his p a p e n t  of the money ~ v a s  an officioii; one. 
A\s such. it afforded no protection to the dcfenclantq aqainet the 
judgm~ni .  A\ plea of pavment h~ a stranger iq dcmurrahle. 
, % c n r m x l  I - .  Collins. 14 K. C., 381. Wright xTas n stranger to 
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the judgment. Neither would such a payment have conferred 
upon him any legal interest in i t  or claim against the defendants 
for the money. But it is further contended by the de- 
fendants' co'unscl that the testimony of Wright, being in (328) 
paper, the construction of it mas a matter of lam, and 
that i t  was error to leave i t  to the jury. Wright, in his depo- 
sition, does not swear, in so many words, that he had purchased 
the judgment, but he stated circumstances from which, if true, 
a reasonable presumption might be inferred that a sale to him 
did take place. I n  such case i t  is not error in law for the court 
to  submit the matter to the jury to be passed on by them, al- 
though it might think the jury would be well justified in not 
inferring the fact of a sale. Blackledge v. Clark ,  2-1 X. C., 
394. The jury might, indeed, have refused to find a sale and 
purchase, but the circumstances detailed by Wright certainly 
tend to that conclusion. I n  the language of the Court in the 
case last cited, "they raise some suspicion or presumption" that 
such was the fact. Wright was the agent of the Nulls to collect 
the money, and if a t  the time he paid the money he did not 
purchase the judgment, he knew, as before stated, he would be 
entirely in  the power of the defendants, and i t  would be at  their 
option to refund the money or not. The presumption is strong 
that he did intend to make them a present of the money. The 
presiding judge, therefore, committed no error in submitting to 
the jury the construction of his testimony. Nor does i t  make 
any difference that his testimony was in writing-the same rule 
wonld apply to i t  as if he had been examined before the jury, 
and had used the same language. 

PER CURIAN. Judgment affirmed. 

1. The ~ I W I I  of :I C O I ? S ~ : I ~ I C '  (10~s 11ot e s p i l ?  :II)OII :11v d:!y of tlic te rm 
of the court  rorrespc:lic1i7::: v i t h  t1i:lt 011 \;.lii~~li he lmd, t 1 1 ~  p:lr  
before. qn:~lifiecl :und ci;-cw b o u t l ,  I ~ n t  it c~r1)irrs :!t the i ~ r s t n n t  
w l i t ~ l  his succrssor c!n:ililii,.; :me1 giws ~ O I ! C ~ .  

, ~ P I ~ E A J ,  from the Superior Court of T,nw of P a s ~ r ~ o ~  \\-I<, a t  
Spring Term, 1849, ilIr(nlv, J., presiding. 

This is an action 11pon the bond of Wilrov and the other 
defendants, taken in pursuance of the statute, for the perform- 
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ante by the former of the duties of constable for one rear.  It 
is dated 9 Xarch,  1844, which appears to h a l e  been Saturday, 
the last day of the tern1 of Pasquotank County Court. The  
breach a.signed is tha t  the constable collected various claims 
put into his hands as constable, for  collection, and refused to 
pay upon demand. The facts are that  I J l ' f 3  ious to the court a t  
which the bond was given the claiills in question ~ e : e  confided 
to the officer for  collection; judgments were obtained in due 
time, and on 9 March, 1844, the day on which the bond in suit 
was given, the constable collected tile several demands-one for 
$43.65, another of $40 and intereat from 1 January,  1840, and 
another of $17, and in April  follo~ving another demand of $24.94. 

These several amounts were demanded of the conctable 
(330) soon after the collection of the last-nientioned debt, and 

he failed to pay. 
I t  is a1.o in elidenee that  the defendant Wilroy had been 

appointed con~table a t  J u n e  Term. 1913, to fill n vacancy, and 
that the term or" his ofice under that oppointn ie~~t .  I-iz.. the 
residue of one - e a r ,  expired in the enr1~- ~~~~~t of the neek of 
illarch term, a t  nhich  the bond declared on u a s  q i ~ c n .  The 
claims in  question ne re  put  into the hands of thc conitnb!e in  
tho sumalci* of 18-12. and, i t  r a s  admitted, might lmrc bcen col- 
lected, with the exertion of proper diligence, befoie the term of 
office, then current, hod expired. 

The coimqel for the defendants mas then going on to examine 
the tes~imonr. a -  to the time of the day on Saturdny nlwn the 
bond v n s  pixen and the nloners collected, n-ith a ~ - i e v  to shaw 
that ?he collections 77 ere made before t h  l m l d  \i I;. cntcred into. 

But the court nucsted the esnminntion, and instructed the 
j (1.r 1 l i a ' .  !IO\I )\.er that  miqht be, i t  ihe n i o n c ~ ~ - ~  m l e  collected 
on the same day a r d  Tmre in his llands a t  the timc of the de- 
malld in ,ipril,  tile refusal then i o  pay t l i m ~  oxel. n.o:&i be a 
brcnch of the h o d  c n t e i d  into in March of t h t  year. 

Therc ~ w s  a verdict in purwance of the instn~crions. 
Rule for a new trial for misdir~ciion was d;qcharged. J ~ i d q -  

m ~ n t ,  and appeal. 

311 ringli i ins for plaintiff. 
Iiiwtlz for defendants. 

PLAI~WS, J .  TThether thc money eo as in thc hnnds of the 
officer a t  the time of the demand. or not, is  who117 iinmnterinl, 
and there mas no e~ idence  in reierence to it. H i s  JTonor must, 
therefore. be considered as putting the case upon the cround 
that the fraction of the day was not to be estimated. and 
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the plaintiff was entitled to recover if the nioney was (331) 
collected on the same day, although before the bond was 
executed. We do not yield our assent to this proposition. But 
as there is another ground of more general application upon 
which o u r  decision may be put, we think it proper to do so. 

By the act of 1833, Rev. St., ch. 24, constables are to be 
elected at  any time within one month preceding the first County 
Court held in the several counties after the first day of Janu- 
ary in each and every year. The person elected is to be re- 
turned and recommended to the court a t  that term, and the 
court is to qualify him to act as constable for one year there- 
after, bond with qood security being first given. 

I t  was ob~riously the intention that the term of a constable 
should not end until that of his successor began, to avoid leav- 
ing a space between the two, when there would be no olEcer, 
and to prevent oae term from running into the other, so as to 
have two officers at  the same time. 

This might have been eEected by fixing upon a certain day 
of the term when the office of one should end and that of the 
other begin. But i t  mas anticipated that from many causes the 
person returned might not be able on that very day to give his 
bond; for this reason no day is fixed and he is al!o~ved the ~vhole 
term to qualify and give bond; the court, of coursf, having a 
right to require him to g i ~ e  the bond or admit his inability to 
do so, in time to appoint another in his stead. 

Such being the intention, it follows, upon n proper construc- 
tion of the act. that the term of a constable does not expire upon 
the day of the ien11 of the cc)nrt correspondin; with i h t  on 
which he had the year before qualified and given bond, but i t  
expires at the instant when his successor qualifies and gix-es 
bond. So that, although the tcrm is for one pcar, as a general 
expression, it mag be a few days longer or shorter than 
thc precise number of three hundred and sixty-five days (332) 
-cxact precision vas  no: called for. It is suificicnt "if 
the two ends meet." Thc Legislature thought it cxpcdient to 
allow for a "little play." in the language of mechanics. 

Assuming this to be the proper construction of the ceneral 
provision, it xvill be rradilg seen that t h ~  sanie construction must 
be given to the special provision for filling vacancies. Sec- 
tion 6. 

The words, "who shall be qualified to act until the next elec- 
tion of constables, a s  above prescribed," taken literally, d l  
always leave a vacancy from the day of the ~lection until the 
next term of the County Court, and thus the purpose of filling 
vacancies will be defeated to some extent in ercrp instance. To 
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avoid this absurdity the word "election" must not be taken in  
its strict sense-the act of choosing; but i n  a broad sense-the 
act of choosing and inducting into ofice; or, in the words of the 
second section, being returned and qualified as an officer. 

The first term of the defendant Wilroy did not expire on 
Tuesday of the County Court in 1544, but continued until the 
time on Saturday, when he IT-as qualified and gare  bond as a 
constable for another term, which commenced a t  tha t  time. 

Whether the money collected on Saturday was received by 
Wilroy, while acting under the bond of 1843, o r  while acting 
under the bond of 1544. depends upon the fact of its being 
received before o r  after the last bond ~ i ~ s  executed. This fact 
is  not ascertained by the rerdict, and there must consequently 
be a cenire de novo. 

PER CURIAX. Judgment set aside, and a venire de novo. 

Cited: Perrawd v. Burchanz, 33 N. C., 437; 8. c. Lane, 35 
K. C., 256. 

'rT-IE S'TATE T o  TIIL. USP O F  G. ELLIOTT. CHAIRAL~N, ETC.. T. 

J.  0. PERKISS. ,~D~IISISTR~TOR.  ET AIL. 

Althourll the chnin~inn of the hoard of coiliinoil schools ~ R T .  not have 
Iwen nppoiiitecl on the &IT. prescril~ed bg the stdtute. niid although 
the bonii he g v e b  limy not hare I~een directed by the County 
Court. jet i f  he nccel~ts nnd nctq under the appointment, he and 
his sureties are bound I)y the borul, n i  upoil n co~nmori-la~v bond. 

APPEAL from the Superior Court of L~IT-  of Pas~ro~r.i.zsr:, a t  
Spring Term, 1849, X n d y ,  J., presiding. 

This Tvas an  action of debt b:*ouglit ba the plaintiff on a 
paper-~i~riting, purporting to be n bond, g i ~ e n  by Perliinq, as  
chairman of the board of supe~intendents of common schools for 
thc county of Paequotnnlr, to ~vhich TTilliam 11. Daris  v7as 
surety. The board of superintendents IT-ere regularly appointed 
by I he County Court a t  September Term, 18-1 6 : and on Friclap, 
9th of October folloving, theg met in the clerk's office of said 
county and nppointed J. Q. Pcrkins their chairman, requiring 
him to enter into bond in the sun1 of S;l..i00, v i t h  TTilliam TI. 
Dar is  a. 1iis s u r e t y  ~ h i c h  i~ the paper-~vriting nox7- sued on, 
and ~vhich T T - ~  filed with their clerk. It is  admitted that Per-  
kirls a ~ d  Dayis signed the instm-nent, and handed it to the 
clerk of the board. I t  does not appear on the minutes of the 
Count7 Court that  the court required the chairman to enter 
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into bond, or named the penalty of the bond. It is in evidence 
further from the clerk of the court that the court did not, in 
his hearing, require the chairman to give bond, nor did they 
instruct him to make any entry to that effect on thc minute- 
docket. 

A rcfcrence mas made in this casc, and a balance of (334) 
$610.71 was reported as due from the defendant Perkins, 
as chairman. 

The defendants' counsel resisted a judgment against the surety 
to the bond on the following grounds: First, that the appoint- 
ment of the chairman by the board mas irregular, being made 
on Friday, 9 October, when the act of 1844 and 1345, ch. 36, 
see. 3, requires i t  to be made on the first Tuesday in October; 
and, therefore, the surety is not responsible. Second, that as 
the County Court did not require the chairman of the board to 
give bond, and did not fix the penalty as required by act of 
1844 and 1845, ch. 36, sec. 25, the bond was irregularly taken, 
and was not, therefore, binding on the surety. 

These objections were overruled by his Honor, and judgment 
was taken for the amount found to be due by reference, $613.71. 
Rule upon the plaintiff to show cause mhv a nev trial should 
not be granted. Rule discharged. Defendants appealed to the 
Supreme Court. 

A. Moore and Heath for plaintiff. 
Ehringhaus for defendants. 

NASH, J. Every objection to the plaintiff's recorerp, raised 
in this case, is answered by the Court in  S.  7;. McAZpin, 26 
N. C., 148. I t  is there ruled that, although a bond executed by 
a public officer to the State for the discharge of public duties 
is not taken in the manner or by the persons appointed by the 
law to take it, yet i t  will be good as a voluntary bond and bind 
the sureties. That was an action upon a sheriff's bond which 
was not taken according to the provisions of the statute. The 
objections here are that the appointment of thc chairman by 
the board of superintendents mas irregular, because it 
was made on Fridar,  9 October; whereas, hp the act of (335) 
3844, it is required io be madc on the first Tuesday in 
October: and for the reason that the County Court of Pasquo- 
tank had not required the chairman of the board to give any 
bond in any sum whatever. Admit that, for these reasons, 
taken separately or conjointly. the bond given hy the chairman 
was not in  accordance with the requirements of the act, and, 
thcrcfore, is irregular, and that the appointment was irregular, 
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still the intrstate. Perliins, accelitetl the appoin~rnent and acted 
under it, and the other defendants enabled him to do SO by 
becoming his sureties for the faithful discharge of 11;; duties. 
The  act never intended tha t  the funds should pass Into the 
hands of the board without some w u r i t p  for its due and proper 
disl~l~rsmient.  V i r h  {hi< ~ i ~ n  thc bond before us was taken. 
I f  the act had been entirely d e n t  as to the taking of any 
bond, still the one before us ~ o u l d  be good ps n common-law 
bond. To suffer this defenw to prevail on either ground taken 
would be encouraging a fr:aud upon the State. The intestate, 
Perkins, acting under an authority dulv authorized to make 
the appointment, is  de  fac to  chairman of the board, a public 
officer, and as such gires a bond to the State, "that he v-ill 77-ell 
and truly execute the office of chairman of the board of common 
schools, and faithfullv d i sch rge  the trust reposed in him," etc. 
One of the duties of his ofice or as a member of the hoard is to 
receive the money belonging to Ae board, and to disbursc it 
according to lax-. This  is public money, money hclonqinq to 
the State, and by her appropriated in  the count,y of P a v u o -  
tank to a purpose the most bmcfcia l  to its citizrns. the diffusion 
of education through all conditions of the people. "We do not, 
then" ( in  the l a n q a q e  of the Court in JlcAlpin's cnse), "look 
back beyond the bond itself to see whether the chairman right- 

fully undertook the duties of the office.)' Althonph the 
(336) bond map not haoe been pircn in the map directed. the 

State must he n-illing to take i t  as given, rather than  
have no security. Thc  bond is a public bond giren to the Stnte 
for her use, and mas dulv accepted by the board of superintend- 
ents;  and the assent of the s o r e r e i q  niuqt be inferred until the 
contrary is s h o m ~  and the sureties are bound. 

W e  concur in  the opinion giren below. 
PER CURI-4~.  Judgment affirmed. 

THE STATE r. GEORGE IIOTETT. 

When :I 111~11 ii: indicted. n n r l ~ r  the  s tn tn t r  for "lrnowinzly avt l  f ro i td -  
u l c ? 1 t 7 1 /  ~ o t i n z  a t  ,in rlrction." when he i.; nct  qu?lifiecl to  Tote, he 
cxnnot juqtify hiill-elf 177  qllon-in4 thnt he  was  ndrised by n w r y  
respec+able eentlemnn t h a t  he 11x7 :I r ight to r o t e ;  for the  maxim, 
t hn t  "ignornnce of t h e  I A K  eescues no 111~11." applies as stronzly 
to  th is  cnse a s  to  any other. 

SFPEAL from the Superior Court of Law of JORNSTOS, at 
Fal l  Term, 1549, Battle, J., presiding. 
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The defendant was indicted for voting, knowingly and fraud- 
ulently, at  a constablc's election held for one of the captain's 
districts in the county of Johnston, in January, 1849. On the 
trial it was proved that the dtfendant voted for constable in the 
district mentioned in the indictment, having becn a resident in 
the said district for less than six months immediately preceding 
the said election. I t  was also proved that he did not 
mcntion the fact of his no:iresidence for ..is inonths to ( 3 3 7 )  
the insnrclors of the n011$ cf the said election. and that 
they did not know of such x a n t  of the requisite timc of resi- 
dence. The defendant offered to prove that, before he gave his 
vote, he took the advice of a highly respec:able and intelligent 
gentleman as to his right to vote; that the said gentleman ad- 
vised that he had a right so to vote, and that he roted in conse- 
quence of such advice. The gentleman consulted was admitted 
not to be a gentleman of the bar. 

The counsel for the defendant insisted that the testimony was 
competent to show that he had not voted fraudulently, but in 
good faith. 

The court held that the testimony Jms inndn~issible, and that 
it mould h:>w been so even if the gentleman whose advice mas 
taken by the defendant had been a member of the bar; that the 
defendant was bound to know the Constitution and laws of his 
country, and that ignorance of them in him and his advisers 
would not excuse, though it might be proper to be heard by the 
court, after conviction, in mitigation of the punishment. The 
court expressed the further opinion that if the defendant had 
voted in ignorance of a matter of fact, or had stated truly and 
fairly the facts of the case to the inspectors, and they had de- 
cided in favor of his voting, then he could not be deemed guilty. 

The defendant was convicted, fined sixpcnce and costs, and 
appealed. 

Attorney-General for the State. 
H. W. Miller, with whom was J. H. Bryan, for defendant. 

PEARSON, J. " I ~ n o ~ a n t i a  legis n e m i n ~ n l  exczisnf." (343) 
Every one comnetcnt to act for himself is presumed to 
know the law. No one is allowed to excuse himself by pleading 
ignorance. Courts are compelled to act upon this rule, as well 
in criminal as civil matters. It lies at  the foundation of the 
administration of justice. And there is no tcllinp to what 
extent, if admissible, the plea of ignorance mould be carried, or 
the degree of embarrassment that would be introduced into every 
trial, by conflicting evidence upon the question of iLgnorance. 
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I n  civil matters, it  is  admitted. the presumption is frequently 
not in accordance with the truth. The sales of property are  
complicated systems-the result, "not of the reason of ariy one 
man, but of many men put  together," hcnce, they are liot often 
understood, and more frequently nGt properly applied, and the 
presumption can only b.e justified upon the ground of necessity. 

But i n  criminal matters the presumption niost usually accords 
mith the truth. As to such as are m a l a  in se, every one has an 
innate sense of right and nrong uhich  enables him to kno~v  
when he violptes the l a~v ,  and it is of no corisequencc if he be not 
able to gire the name by n hich the offense is k a o ~ m  in the law 
books, or to point out the nice distinc:ions bet~veeii the different 

grades of offense. As to such as are " m a l n  prohib;ta," 
(311) they depend upon statutes printed and published and put  

within the reach of exery one; so that  no one has a right 
to comlh in  if a presu~nption. neceisary to the adnlinistration 
of the law, is  applied to him. To allow ignorance as an  excuse 
would be to ofl'er a reward to the ignorant. 

The  defendant voted, when he was not entitled by law to vote. 
H e  is presumed to know the law. Hence, he voted knowing 
that  he had no right, and, acting mith this knowleclee, he neces- 
sarily committed a fraud upon the public-in the words of the 
act, he k n o v i n g l y  and f raudu len t l y  voted x~hen  he  was not enti- 
tled to vote. I t  being proved on rhc par t  of the State that he 
vrtcd. lint  ha^ iiig re-ided x~i th in  the bounds of the company for 
six months next preceding the election, a case was made out 
against him. 

H e  offered to prove, for  the purpose of rebutting the infcr- 
cnce of fraud. that  he had stated the facts to a respwtable qen- 
tleman, who advised him he had a right to vote. His  Honor 
h ~ l d  tlie testimony inadmissible. We concur in that opinion. 
The evidence had no tendency to rebut the inference of fraud, 
for  thc infcrcnce was made from his p~esumcrl hon-ledpc of the 
law. and that  pre~umpt ion could not be met l n  anv quch proof, 
~ ~ i t h o u t  introduciny all the evils n-hich the rule lvas intended to 
aroid. The question. in effect, n-as, Shall a man be a l l o ~ ~ e d ,  in 
excuse of a violation of the l an~ .  to prore that  he T T J ~  i q ~ o r a n t  
of the r c rp  law under which he profesqed to yet, and under 
which he chimed the privilege of ro t ing?  If he ~ i - 3 s  not imo-  
rant  of the law--and that hc cannot be heard to nllczc-thcn 
he ~roted h 0 1 r i n q l y .  m d ,  bv necessary inf~rence .  f t -nuJ?r l~nt17/ .  
,\n indictment for extortion charms that  t h ~  defmdant rp- 

cei~yed the fee "un la~fu l lp .  c o r r u p t l y .  d ~ c e i f f u l l ~ i  and estor- 
sircly." This a r e n n m t  the State must prore. Tt is done by 
showing that  thc defendant received what t h ~  lqrr does not 
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allow him to take; for the presumption is, "he knew the 
lam upon the subject of fees to bc taken by himself," and (345) 
the inference from such k11 ,vledge is that he acted "cor- 
ruptly and deceitfully" (wo-ds quite as strong ns knowingly 
and fraudulently), unless it is shown that lic did so by so~nc 
inadvertence, or mistake in calculation. He  cannot excuse hirn- 
self for taking more than the legal fee, by saying that he was ' 
misled by the advice of an attorney. If such or the like escmes 
were admitted it would hardly ever be possible to convict. He  
might always contrive to ground hi3 conduct upon misappre- 
hension or improper advice. S. c. i)ic.lct/s, 2 n'. C., 406. 

I t  would be a different qucs~ion if the dcfcndani had stated 
the facts to the judges of the election, and they had dpcided in 
faror of his right to rote, for their decision wonld rebut tho 
presumption of knowledge on his part, in a manner contem- 
plated by law. 

The case was ably argued for the defendant. Tt was insisted 
that i t  was necesshy fzr tlle State to aver and prore that the 
defendant voted knowingly and fraudulently. That position is 
admitted. The reply is, the averment was made and prored; 
for, proof being made that he voted when he mts not entitled 
to vote, the presumption is that he knew the law, and f r a u d  is 
the necessary inference, as corruption and deccit mere in the 
case above cited. I t  cannot be contended that, to fix him with 
knowlrdge, the State must sho~r- that somc one read and ex- 
plained the law to him; or, to fix liim ~ i ~ i t h  fraud, that i t  must 
be proven he had been bribed. If so, the statute is a dead 
letter. 

Our attention mas called to t l ~ c  fact that the act of 1844. 
making the offense indictable, uses ihe mords, "knowingly and 
fraudulently," which words are not used in the act of 1777, 
imposing a penalty. 

To incur the penalty under the act of 1777, the voting must 
be unlax-ful, and it must be done Imowingly and froud- 
ulently in the senqc aborc explained. If one, haoinq a (246) 
dccd for fifty acres of land. votes in the Senate, and it 
turns out thnt the dccd only contains forty-nine ncrcs, the pcn- 
altv is not incurred, unless he knew ihe fact at the time he 
voted. So, if one vote5 for a constable, and it turns out that 
the dividing line includes him in another cornpanv, the penalty 
is not incurred, unlcss he knew the fact or believed that the 
true line put him in the other company. There i q  not in either 
case that criminal intent which is a necessary ingwdicnt of the 
offense, whether i t  be punished by a penalty or by indictment. 
The act of 1844 expresses in so many words what the law would 
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have implied. I t  is a strained inference that, by so doing, the 
Legislature intended to make the case of illegal voting an  "ex- 
ception," and to take it out of the rule "ic/,~omntia legzs," a rule 
which has always been acted upon in  our  la^, and in the lams 
of every nation of which 17-e h a w  any linowl~dqe, and v itliout 
which, in fact, the law cannot b? administered. The inference 
sought to ~ J P  maJe r e d  s in [his-the L~yic la ture  did not intend 
the act of 1P1-4 to be carried into effect; i t  was intended t o  be 
"bruturn fulmen." S o  recson has been suggested for making 
an exception in this case. The only additional qualification to 
lliaf cf a xo4er for a ~nernbcr of tlic House of Co~nrnons is a 
residence of six months in the captain's companj-. This is not 
complicated or difficult to he undextood. T h y  make the excep- 
tion and offer a reward for  ignorance in  this particular caqe? 
Such a construction cannot be admitted, unless the lavmakers 
had declared +heir intention by positire enactment. 

PEE CURIIII. There is no error in the court below, and the 
sainc must be so certified. 

Cited: X. 2.. ~llcInt?jl/re, 46 K. C., 5 ;  3. v. Hnii,  51 S. C., 891 ; 
Gree?~ v. Grifin, 95 N. C., 56; S. v. Pearson, 97 S. C., 487; 
S. v. McBrayer, 98 N. C., 623; S.  c. ST7ilZinnzs, 106 S. C., 649; 
S. v. Xittelle, 110 N.  C., 567; S .  2%. Downs, 116 N. C., 1066; 
S. v. McLenn, 121 N. C., 600; S.  v. 11. R., 122 N. C., 1062; 
8. v. Simmons, 143 N. C., 616. 

WILLIAJI A. ROGERS v. CIIARLES A.  KCTTALL'S 
A D ~ S I S T R I T O R .  ITC.  

Where n consta1)le. in whose 11a11rls n jlirlgii~ent had been placed for 
mllection, received in lwynient su~idry notes of Ii:~ntl. :?nd after- 
~~-ni.ds p i d  over the amount in money to the phi~itiff in the 
juc1p:nent : I l c ld ,  that tlie const:lhle coi~ld not nfterwnrcls recover, 
i l l  tllr nnnlc of the ]~lnintiff, the :unount of tlie mid judgrne~lt 
from the defenclant i r i  t:le judgme~it. alt:loll~h 2 1 ~  collld show 
that the notes r~ceivfcl fro111 th? d~frndant n-cre on iilsolrcnt per- 
sons : l l ~ r l  fr:nuclt~lentl~ pnssed to him. 

APPEAL from the Superior Court of Law of GRANVILLE, a t  
Special Term in June ,  1849, Settle, J., presiding. 

The  action is in debt to recover the sum of $100. The facts 
are as follows: The plaintiff's intestate mas the o m e r  of a jus- 
tice's judgment, obtained against the defendant for the above- 
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named sum. An execution mas issued, and by h i n  put for 
collection into the hands of onc Landis, a ronstablc. Landis, 
in discharge of the execution. received fl*om A. L. Walker. one 

'2 

of the defendants in the execution, a number of promissory 
notes upon other persons. These notes were received by the 
constable as money. Subseqnently, the intestate marranted 
Landis and his sureties for the sum of $100 "due by nioney 
collected," and obtained judgment, from ~ t h i c h  an appeal Tvas 
taken to the County Gonrt. There the cause n a s  refcrrcd to 
arbitrators, who awarded the plaintiff $100, the m ~ o u n t  claimed 
in the warrant, which was confirmcd by the court and judgment 
giren. The amount so recovered was paid to the plainti8 by 
the con~table. Tlli9 action is hronqht on tlic judrriiwnt 
r>riyinally obtained by the intcitntc acainst thcv  d r f c d -  ( 3 4 )  
ants. ?'ha pl,o,intiff's connvl p r ~ p c d  the coi~rt to in- 
struct the jury "that Landis, the constable, could not compo11nd 
the plaintiff's execution against the oriqinal defendant, nor 
take anything in satisfaction thereof but money, nnlws with 
his approbation, so as to extinguish the c l a i ~ i ~  aqainst the de- 
fendants; and that the recovery by mcons of the a r ~  a d  was in 
the nature of liquidated damages for the default of the officer, 
but did not satisfy the judgment." The court refused so to 
charge. 

There was a verdict for the defendants, and the plaintiff 
appealed. 

Graham for plaintiff. 
E. G. Reade for defendants. 

NASH, J. We think the court below decided correctly. The 
instructions prayed were so framed that the court was at  liberty 
to refuse both; they were joined together and formed h t  one. 
No complaint is made as to the charge actually given. I t  must, 
therefore, be considered as correct in law; and the only inquiry 
is whether the court erred in refusinq the instructions as p a g e d  
for. I t  is the privilege of parties to call the attention of the 
court, particularly, to such points as they deem imnortant. Rut 
in  framing the required instructions, they must be c ~ r e f u l  not 
to join together things that are proper with those that are not 
proper ; if they do, there is no error in law in refusinq the vhole. 
Tho first part  of the instructions required the court could not 
give. Whether the execution was returned, by thr constable 
Landis, satisfied or not, the case does not inform 11s; bnt it does 
distinctly state that the notes were received bp the constable, 
from one of the defendants, as money in satisfaction of it. This 
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he had power to do. And as f a r  as the defendants in  the  
(349) execution were concerned, the plaintiff was bound by his 

acts, in this particular, if he ratified it. ITis claim upon 
the defendants on that  judgment was estinguiihed. i ~ . i l s o ? ~  v. 
Co,$elcl, 27 S. C., 51;. The plaintiff, howerer, was not bound 
to receive tho notes taken by the conatable ill the place of tlie 
money, called for i n  the execution, unless he had authorized him 
so to do. And if the money n-as not paid on demand, he could 
sue him for money had and recei~ed to his use, and his sureties 
would also be answerable for the amount. This course the 
plainti8 has pursued. H e  has chosen to consider t h c  money 
upon the execution as in  the hands of the constable. H e  Tvar- 
ranted him and his sureties "for money collected," recorered a 
judgment and has received his money. I t  is precisely the same 
as if Landis, without a suit, had paid him over the amount upon 
the execution. But, i t  is said, the money paid by Landis was 
for damages for a breach of duty. This cannot bc so. A single 
magistrate has no jurisdiction of the question of damages. 
The warrant, which is the plaintiff's declarztion, calls for  $100 
"due hr nione- collected." Collected froni whom? From the 
defendants. and upon the execution; for there is no pretense 
that  the plaintiff had any other claini against him. The plain- 
tiff's execution is paid and discharged, and he cannot maintain 
this action. Something was said in the argument here as to 
the illegality of the award. With  that  TTe have nothing to do. 
The money was paid by Landis, not on the an*ard, but on a 
judqnient of a court of competent jurisdiction. 

H i s  Honor committed no error in refusing the instructions 
required. 

E n  CURIAX. Judgment affirmed. 

THE STATE r. JAJIES ROBERTS. 

I T l i c ; ~  :I sinzlc \\-nrn:nl hec.nuic~ 11rfvnnnt ill the connty of Br~u~s\\-ic,k. 
n-l1c.w slirr I ~ t l  :11\~;1ys rcwid~d. :111(1 went to S c \ r  1I:rno~cr Ci)unry. 
r.-hrrc s h ; ~  w : ~ s   deli^-ercd of the  chile:, and thon w t n ~ x c t l  \\-it11 11pr 
cliilc! to  Rrnns~r ic l i  : Held. tlint t he  juqtiees of Rrnn?~.vick Iiatl 
the  ,jul'isdi(~tion. under the  R:~starrly Aict .  t o  iiistitnte proc.cedini;.s 
to subject t l ir  reputed fa ther  to  the  n~nintennncc of thrx child. 

~ P F E A L  from the Superior Coart of 1,av of B ~ r s s ~ v r c r ; ,  at  
Fall Term, 1849, Dick, J., presiding. 

This is a proceeding under the Bastardy Act. to subject the 
defendant, as the alleged father of the illegitimate child of one 

252 
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Zilpha Robbins, to its maintenance. The defendant arid Zilpha 
Robbins both lived in the county of Brunswiek-the latter be- 
ing a native of it-and while in that county she proved to be 
with child. During her pregnancy she went into the county 
of New Hanover, where the child mas born. While she resided 
there, proceedings were had against her under the act, and a 
warrant was issued against the defendant, upon the charge of 
being the father of the child. What was the result of these, 
proceedings the case does not state. Subsequently, the woman 
returned with the child to Brunswick County, but v~hen is not 
stated, and these proceedings were instituted. On behalf of the 
defendant i t  was objected that the justices of Brunsmick County 
had no jurisdiction of the matter, as the warrant was not issued 
while the woman was pregnant, but after the birth of the child 
in New Hanover. Upon this question the whole contro- 
versy turned in the County and Superior Courts, and (351) 
the latter court having overruled the defendant's objec- 
tion and directed a procedendo to the County Court, he appealed 
to this Court. 

Attorney-General  for the State. 
S t r a n g e  for defendant. 

NASH, J. There is much apparent force in the objection 
urged by the defendant's counsel in this case. The words of 
the statute under which these proceedings take place are: "Any 
two justices of the peace, upon their own knowledge, or infor- 
mation made to them, that any single mornan wrthin their 
county is big with child, or delivered of a child," etc. Rev. 
St., ch. 12, see. 1. I t  is insisted that, to give the justices of the 
peace of any county authority to proceed under the act, the 
warrant b u s t  be issued either while the mon~an is preqnant or, 
if after the birth, in the county where that takes place. We 
do not accede to this conqtruction. Thc words, "within thrir  
county," are not necessarily connected hv the conjunction, or ,  
with the words, "delivered of a child." This will be mow clcnr 
if the ellipsis after the conjunction is supplied, as i t  ouqht to 
be. I t  would t h m  read, "or has bcen dclircrcd of a cl~ild." 
And if a literal adherence to the phraseolocp of the act be in- 
sisted on, we do not think it would assist thc defendant. The 
woman had been or was delirercd of n child. which x-a, likely 
to become burthensome to some countv. This is not x pcnal 
act, but one of police requlation, and ought to r e c r i ~ e  sucll a 
construction as will carry out the intention of the Leqidntare 
and facilitate its execution. An unfortunate being of this de- 
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scription, being in the eye of the law f i l i vs  nz i l l ius ,  becomes in 
the of h u n ~ n ~ i i t y  filizis popri l i ,  a n 1  the public is bound 
to take care of him at a period of his life when lie cannot, in 

the nature of things, provide for himself. To take this 
(352) burthen from those ~ h o  have not participated in the 

offense, and place it on him upon whom i t  ought to rcst, 
is the object of the act. I n  carrying it into execution the first 
inquiry is, where does the jurisdiction rest? Certainly where 
the law, in the first instance, casts the burthen, that is, where 
the mother lives. Cases of this kind are not strictly cases of 
settlement, j e t  they are strongly assirnilared to them. All chil- 
dren, except bastxrds, have their primary settien~c:~t in their 
father's parish;  the latter, in general, where born. I n  cases of 
fraud, however, ~vhere  an  attempt is made, illegally, to shift the 
burthen of maintenance, the bastard nil1 be scttled in the pnrish 
of the mother, whence she x7as improperly renloled. L13 ~vhen.  
after pregnancy, the r o m a n  is  sent i n  by the order of justices, 
or  comes as a vagrant, to n parich to which she does not belong, 
and tholei her child i herc. 1 El.  C'o~li., 429. I n  IT'oori's t n s e ,  1 
Sal.. 121, the above doctrine Tvas affirmed. -1 n70mnr? 3iq n i t h  
child v a s  removed by order of t ~ v o  justices from A to R, and 
was there brought to bed. B appealed, m d  the noman r a s  
sent back to A, and. by the court, "so ouqht the child, for  a11 
was suspended by the appeal, and nov the motlier's rizht of 
settling on B is avoided n b  initio." So in Cost l~am's  cnsc,  122d 
page of the same reporter. The  ~ i ~ o m a n  r a s  removed by an 
order of t n o  jus t ice  from Wectbnrv in VTilkshirc to Costhnm, 
and there mas brought to brd. At the next session; Costham 
appealcd, and the order was :.el e r v d .  -Iftern artls, bv order of 
two ju~ t i ces  of Westbury, the child r a s  sent to Coe'hnm; they 
appealed, and the order was confhmecl. At last, i n  the lan- 
guage of the reporter. "all ~ i a s  rernoicd into the Kinq's Bench. 
Et ~ C T  cwiaira.  The birth a t  Co&:uni did not s c t t l ~  tho child 
there. because Westburr u i i j u s t l ~  procured the mother to yo 
there." From auz11t that appears in the case. the wovan,  Zilpha 

Robbins, m a t  into the connty of S e n .  Hanos-cr for the 
(353) sole purpose of being delirered. She  Trnq n nntire of 

Brunswick County and had lired thew all her life. E o w  
long she remained in New Hanover the caw docs not disclose, 
but she returned to her n a t k e  county, m d  in a11 probability is 
still there. I f  she went to N e v  Hanover IT-ith the purpose of 
throwing the burthen of the ma in ten~nce  of her child 11~011 that  
county, or  was induced to do qo n-ith the r i m  to screen the 
fnthcr of llcr cl~ild. c r  to render it more difficiilt to fix the pater- 
nity upon him, in  either case the act was illegal, and the child 
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after its birth would follow the settlement of the mother. So, 
if she went to New &mover for any other purpose, as on a visit. 
If this were not so, constant attempts to evade the law ~ o u l d  
be made by those whose interest or reputation was endangered 
by an exposure. Any justice of the peace for New IIanover, 
upon complaint made to him on oath by any warden of the 
poor, would have been justified in scnding Zilpha Robbills back 
to Brunswick. Rev. St., ch. 80, see. 17. The object of the 
Bastardy Act was to shift the burthen of maintaining the child 
from the innocent many to tho guilty one. I f  the county fails 
to fix paternity upon some one in particular, or, havinp fised 
him, he is unable to give the requisite security, and the rnothrr 
be unable, the county must provide for the maintenance of the 
bastard until he reaches an age when he may be bound out. 

RUFFIN, C. J. The Bastardy Act dirrcts any two justices of 
the peace to cause any woman "within their county." r h o  is 
big with child, to be brought before them in order to c h w x  
the father; and in the fourth section requires tlic person found 
to be the father "to give bond to indemnify the coul~ty, wlieu 
such child shall be born," for the maintenance of the child. 
The argument for the defendant is that the case has not occurred 
in which the defmd:~nt is c!lnrqeabk in Brunswick, be- 
c a u v  in point of fact the child Tms born in Ncw H'n- (354) 
oyel.. I t  is true, the act lifcrd1,v does not cover the case, 
but in its just interpretation i t  does. The act prescribes cer- 
tain police regulations, of which the great purpose is to ascer- 
tain the father of a bastard, and to relime the county from its 
support, by charging the father with it. I n  most cases the 
county of the mother's rcsidence will be that of the birth of the 
child, and therefore the language of t h ~  act is directed to the 
state of facts. Cut the scope of the act is to indrninify the 
public-whatever county may legally bc cliarqeahl~ with the 
maintenance of the child. That is the substance of the pro- 
vision. Now, although the periods of the removal of the m o t h ~ r  
and the birth of the child are not here expresqlv stated, yet 
enough appears to show conchsively that Brunswick mar chnrge- 
able; for the mother became p r e g n a ~ t  there, and the child must 
have been born before the mother could have acquired a domicil 
or settlement in New Hanorcr, for which a pear is requisite. 
Rev. St., ch. 89, secs. 16-17. The woman might, indecd, and 
ought to have been compelled to charqe the dcfendant bcfore she 
left Brunswick; and if she had, si~relp the lam woi~ld not put i t  
in her power, by going. o w r  the line to be delircred. to relieve 
her paramour from the chargc of his issue, and throw i t  on the 
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county. I t  would be equallp against the sense of the act to 
enable her to do so by absenting herself from the county, before 
she had borne the child, for  the purpose of being delivered, and 
then returning with the child. Fo r  these reasons T think the 
judgment mas founded upon the true construction of the stnt- 
ute, and ought to be affirmed. 

PER CURIAN. Judgment affirmed. 

Cited:  S. v. Jenkins, 34 N. C., 122; S. v .  Elam. 61 S. C., 
463, 4. 

LTTC'T T. PEACE r .  .TOSATHAS JESI<ISS. 

A party 1nay gire in el-ide~lce the decl,lr,ltions of a deceased person, 
mnde aqainct his interest, ul~on the subject-matter in contro- 
rersr. 

APPEAL from the Superior Court of Law of GRANVILLE, a t  
Fall  Term, 1849, Settle, J., presiding. 

This was an  action of replevin, brought to recorer a negro 
boy by the name of Peyton. 

The plaintiff claimed under a bill of sale from her father, 
John  T. Peace, dated 4 May, 1844. 

The  defendant claimed as  purchaser under an  execution 
against one N. B. Pat ton  and the said John  T. Peace, tested 
of the . . . . . . . . Term of Granville County Court, A. D. . . . . . 

The plaintiff offered eridence to p row that  the consider a t '  lon 
mentioned in the bill of sale was a f a i r  one, and that  the same 
was paid, par t  i n  monev and part by assuminq d ~ b t s  of her 
father. Amongst these debts was one alleged to bc due by .John 
T.  Peace to Josiah Peace, his brother. 

The  defendant offered eridcnce to proTe that t h ~  hill cf c11c 
from John  T.  Peace to Lucy T.  Peace nns  frrnldnlmt. and. i n  
order to impeach the e\iscencc of the debt all~cecl t9 b~ due 
from John  T.  Peace, and to clion. that  the said rlcht wni  f x u d -  
ulent, the defei~dant offered in evidence a deed of trust made 
by the said John T.  Peace in Sovember. 19-13, tr, ~ P C I I W  crrtain 
debts therein mentioned, in ~ h i e h  thc debt to Josinh Pe:lw TTRS 

not rnention~cl. and that  nt  the timc of t h ~  ~ ~ : c e i i i ~ r n  of 
(3.56) the said deed the qaid John T. Penw declared th?: :he 

said deed contained all the debts hc o~vecl. For  the pur- 
pose of showing that the said debt v7as not a feicnerl m e .  and 
to rebut the fraud alleged, the plaintiff offered to prore by a 
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witness (John W. Jenkins) that some years before the date of 
the said deed of trust John T. Peace (who was dead) had said 
in a conversation with the witness, that he wished to borrow 
some money; that he knew his brother, the said Josiah, had 
it, but that he disliked to apply to  him, because he already owed 
him. This testimony of the witness, John W. Jenkins, was 
objected to by the defendant, but was received by the court. A 
verdict was rendered for the plaintiff, and judgment entered 
thereon. A new trial was moved for and refused, and appeal 
prayed and granted. 

J .  H.  Bryan and H .  W .  Miller for plaintiff. 
Gilliam and Badger for defendant. . 

NASH, J. The question is not as to the weight, but as to the 
competency of the evidence, of which the defendant complains. 
On his part i t  was alleged that the transaction between the 
plaintiff and her father, John T. Peace, was fraudulent. The 
plaintiff's deed being attacked for fraud, i t  was incumbent on 
her part to show that the consideration was a bona fidc one. A 
part of this consideration consisted of a debt, as she alleged, 
due from her father to Josiah Peace, his brother, and which 
she had paid. The bill of sale under which she claimed the 
negro is dated 4 May, 1844. Declarations of John T. Peace, 
made near six months before, were proved by the defendant to 
show that a t  that time he owed his brother Josiah nothing. To 
contradict the force of this testimony the plaintiff was per- 
mitted to show that, some time previous to the declarations 
proved by the defendant, J ~ h n  T .  Peace had declared (357) 
that he n7aq indebted to Josiah Peace. The testimony 
was, we think, competent. John T. Peace  as dead, and his 
declarations were relevant to the very matter in dispute. to  it, 
his indebtedness to Josiah Peace, and upon a que3tion of fraud 
and against his interest. I t s  aptuess to prow that fgct of in- 
debtedness mas to be considered of by t h c  jvry in clccidinq on 
its weight, from the time and cil~cunistances ur:dw whirh it nTas 
made. Peck v. Gilmer, 20 N.  C., 391; ITiqhrrm 2%. I Z i t l / l r ~ c a ~ ~ ,  
19 East, 109. We think his Honor committed no error in nd- 
mitting the testimony. I t  is true, it did not of i i d f  p r o r c  any 
such debt existing at the time the plaintiff'q bill of sale was 
made, but i t  xvas such n circumstnnce nq the jiiry ~ n i p l ~ t  tnlw into 
consideration as evidence, either in chicf or in rcply. The dec- 
larations were made by a man upon the subject in controversy, 
against his interest, and when he could have no conceivable in- 
terest to declare that which was not true. Suppose lie had a t  
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that  time given his  duebill for  the a ~ ~ i o u n t  so allcged to be due 
to .Josiah Pcace: that ,  certainly. would hare  been evidence. 

PER CTRIAJI. Judgment affirmed. 

Ci ted:  SIcCanless T .  R e y n o l d s ,  67 S. C., 269 ; Shfl7ier. u .  G n  7- 
nor ' ,  117 N. C., 24;  S m i t h  L'. illoore, 142 N. ('., 290, 4. 

APPEAL from the Superior Court of Law of SVRRT, a t  Fal l  
Term, 1549, Caldzoell, J., presiding. 

This 11-as ejectment. The lessor clainicd under a deed from 
one Gittens, dated in 1822, under which possession had been 
held for more than twenty-one years. The deed described the 
land as  lying on both sides of LOT en's Creek-beginning at a 
white oak on the east side of I,oz.en's CreeZ., thence south 35 
chains to a post oak;  thence east 100 chains to a ~ r h i t e  oak, 
thence north 5 5  chains to a white oak, thence to the beginning, 
containing 550 acres. 

The plaintiff insisted that the beginning corner n.as at a 
white-oak stun111 on the  rest side of the c ~ c . ! ~ .  nnd that it n a s  
described a<  hcillg on the m i  side bv 111ista1;e 

I f  the corner war a t  the stump, the plaintiff m ~ s  entitled to 
recover; othwwise, his title did not corer the laud sued for. 

The second, third and fourth corners nere  established. The 
point of intersection, by ruunirig froni tlic fourth cnnier nest 
and from the second corner north ( ~ e ~ e r s i r q  T ~ C  course of the 
first line). m s  a t  the x~hite-oak stump, and the distance of 

these two lines gave out within a few feet of the stump. 
(359) A vitness testified that, many years ago, his father, v h o  

is non. dead, pointed out to him a white-oak tree, ~vh ich  
was marked for a corner, and told hini i t  was the corner of the 
lessor's land. The ~ r i tne i s  stated that sereral years ago the 
tree mas cut down by one Wriqht, xrhen clear in^ land. The  
corner contended for bv the lesqor was the stump of that tree. 
The  witness furthcr stated that Vr igh t  had alio cut down a 
line tree betnmn the ~vhite-oak qtump and the crwk, a ~ d  that  
both the ~vhite-oak corner and the line tree ~ w r c  on the n-est 
side of the creek. 

2.58 
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The defendant insisted that the calls of the deed could not 
be controlled by such testimony, and the beginning comer inust 
be on the east side of the creek. 

The court charged that if the eridence satisfied the jury that 
the white oak, of which the stump was the remains, was nlarked 
as the corner of the lessor's land, i t  would coutrol the word 
"east," and fix the lessor's corner on the west side of the creel;, 
and the plaintiff was entitled to recover. 

There was a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

I ~ e d e l l  for plaintiff. 
No counsel for defendant. 

PEARSON, J. The opinion of his Honor is fully sustained by 
many decisions. The question is simply whether a party is a t  
liberty to show, by the kind of proof offered in this case, that 
there mas a mistake in  using the word "east," instead of the 
word ' '~wst ."  It is not a question between a marked tree and 
a natural boundary, but between a marked tree and a mere 
word. 

When a creek is called for as a boundary, it will control 
course and distance, and even marked lines and corners, because 
it is perii~anent and fixed, and a thing about which there 
can be no iiiirtake. I t  is a natural boundary. Marked (360) 
lines and corners c~i l t rol  course and distance, because a 
mistalie is less apt to be committed in  reference to the former 
than the lattex. Indeed, the latter is considered as the rnost 
uncertain kind of description, for i t  is w r y  easy to make a 
mistake in setting dovn the course and distancr, when tran- 
scribing from the field book or copying from the grant or some 
prior deed, or a mistake may occur in making thr survey, by 
losing a stick, as to distance, or making a wrong cntrl7 as to 
course. For these reasons. when there is a discrepancy between 
course and distance and the other descriptions, thc former is 
made to gire way. 

A11 the reasons for making course give x7ay to n natural 
boundary, or to the lines of another tract, or to 111:rrked linec, 
and corners. apply with full force to the present qurstioii. The 
deed describes the beginning corner as bring on tlic east side of 
the creek; the proof shows the corner tree to he qn the west 
side. The marked tree must control, because there is less liabil- 
ity to mistake abont it than in the use of one word for another, 
and the discrepanrv shows there must b~ a mistake in the one 
or the other. 
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I n  the leading case, P m o n  2;. Roundtree, 2 S. C., 378, S. c., 
1 N. C., 69. the course of the first line Tvas "north" from a 
creek, so as to put the whole tract on the north side. The 
marked line ran "soztil~" from the creek, so as to put the whole 
tract on the south side. I t  mas held that the course of the 
first line had been written n o 4  instead of south by mistake, 
and the marked lines controlled. There is the same reason for 
holding, in this case, that "east" had been written instead of 
,l west," and the marked course must control. 

Pr a C C R I ~ ~ .  Judgment affirmed. 

Cited: ,VarshaZl v. Fisher, 46 S. C.. 119 ; Jli:~71 L) .  Simmons, 
79 N.  C., 190; Credle v. Hays, 88 N. C., 324; Higdon c. Rice, 
119 N. C., 626, 9 ;  Boxen v. Gaylord. 122 3. C., 820; NcA'enrie 
v. Houston, 130 N .  C., 573. 

Oil :I l~t~tition for the 11:1rritio11 of ski\-~3s. \\-hen the defendant denies 
the petitioner's right and iusists that he ( the dcfend:ul~t) is en- 
titled to the s1:lr.w ill severalty, it is not l~ecessarg for the peti- 
tiouer. as in the case of :r petition for t h ~  l~ilrtition of Innd. t o  
cwtnblish his r i ~ h t  : ~ t  law. b ~ f o r e  thc. relkf he srelrs can be 
grnnt~d.  The court in which the lwtitiou is filed must clecide the 
clnestiou of rizht. 

APPEAL from the Superior Court of L ~ I T  of 'CIIATHAII, at 
Fall Term, 1849, Xettle, J., presiding. 

The petitioner alleges that ht is the orrner of one-half of 
certain slaves, a tenant in common with the defendants, and 
prayr for a decree of sale in order to effect a dirision. The 
defendants deny the title of the petitioner, and allege that one 
of the defendants is the omner of the slares in sereralty and has 
the exclusire possession. They admit that in Auqust. 1541, 
they executed an instrument to the petitioner 2nd one Riqsbee, 
purporting to be a conreTance, or, more properly, a covenant 
for a conveyance of the s l a r ~ s .  hut aver that it r n r  obtained 
by "fraud and deception and nitho1:t conrideration, and is, 
therefore. roid." Thep also inqist that K i q s b e ~  is a necessary 
party. 

At Auqiqt Term, 1845, of the County Court of Chatham the 
f o l l o ~ i n q  issue Eas submitted to a jury: ('1s the p~iit ioner the 
oxner of one-half of the slaves, Judy, etc., o r  not?" The jury 
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found the petitioner is the owner of one-half of the slaves. 
Whereupon the court made a decree for a division, and the 
defendants appealed. 

At Fall  Term, 1849, of the Superior Court the petition was 
dismissed on motion of the defendants, and the petitioner ap- 
pealed. 

1x1 the case scnt to this Conrt it is stated "that, by the (362) 
adn~ission of the parties, the defendants before and on 
9 August, 1841, were the owners of the slaves; that on that day 
they executed under their hands and seals an instrument, ~vhich 
has been duly proven and registered, in these words : 

"NORTH CAROLINA-Chatham County. 
"Know all men by these presents, that I ,  Alvin Bennett. and 

Winniford Bennett, in company with Alvin Bennett of the 
county of Chatham and State aforesaid, for and in considera- 
tion of $157 in hand paid by the said Isaac Edwards and 
Thomas Riggsbee, company with him the said Isaac Edwards, 
the receipt is hereby aclmowledged by both of the sum of $157 
and our note of $90 on demand, have granted, bargained and 
sold, and conveyed unto Isaac Edwards and Thomas Riggsbec 
three negro slaves, Judy, Eliza and Harrison, we sell and con- 
firm unto Isaac Edwards and Thomas Riggsbee one-half of 
these above-named negroes at  public sale or valued by two good 
men, aged about thirty Judy, Eliza aged three years old, Har- 
rison aged about eleven months old, to have and to hold from 
any claim or claims whatever, free and fully discharged from 
any encumbrances that may accrue hereafter, we, Alvin Ben- 
nett and Winniford Bennett, doth warrant and defend the title 
of said ncgroes, half of them, to be good and from any lawful 
claini whatever may accrue. I n  testim?ny whereof, we, Alvin 
Bennett and Winniford Bennett, have hereunto set our hands 
and seals above mentioned, signed, sealed and delivered, this 
9 August, 1844." 

I t  is also admitted that before the filing of the petition Riggs- 
bee assigned all of his interest to the petitioner. 

Graham for plaintiff. 
Kerr and W. H. Haywood for defendant. 

PITARSOX, J. I t  is not stated upon what ground the (363) 
petition was dismissed. The objection for the want of 
parties was met by the assigmment of Riggsbee. The objection 
that the deed was void, "being obtained by fraud and decep- 
tion," without considcration (supposing a general allegation of 
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the kind suffici~nt to raise an  objpc<ion), is not supported, for  
the case states no evidence in refereuce to it. The only remain- 
ing objection is as to the effect of the deed of 9 A l ~ ~ ~ u s t ,  1841. 
TT'e presume his Honor x i s  of opinion that  tllc drcd nn. too 
vague and uncertain to have any operation, or that i t  was a 
mere covenant to convey, and therefore the petitioner had no 
title. 

IT-e do not concur in this opinion. The  legal effect of the 
deed x-as to pass one-half of the slaves. I t  has proper parties, 
a consideration, a subject suficirnrly certain, and uses apt  
words of con\-eyance and apt words of warranty. The only 
confusion is made by the introduetion of the words, "at public 
sale or valued by t ~ o  good men." These ~ ~ o r d s ,  if unmeaning, 
are to be rejected as surplusape, " i i t  res tnaqzs  I ( / l ~ / / t , "  etc. 
The sense is not changed h ~ -  qtriking then1 out. I t  is  probable 
(if a conjecture may he l~azarded) that  it was a11 attempt to 
proride a mode of division TI-ithout the expense of lcaal pro- 
ceedings; but hon-ex-er tha t  may be, a proper construction of 
the dcrd vests thc title to the one-half of the slares in the peti- 
tiolicr, and he has a right to a d i~ i s ion .  

I t  was insisted in  the argument that  upon a petition for par- 
tition of slares, if the defcndant denies that  the petitioner is  a 
tenant i n  common, and sets up  n title i n  himself in severalty, 
and an  exclusive property, the prtition cannot be maintained. 
The case as made up does not present this question, but a. the 
question is one of practical importance, it  is proper to give our 
opinion. I n  a bill for  partition of land, if the defendant denies 

the title of the plaintiff. and qets np  an adwrse posses- 
(364) sion and a title i n  himrelf and s e ~ w x l t y ,  the rourt - d l  

not proceed until the plaintiff estahliqhcs his title b- an 
action of ejectment, as a tenant in common rn?? brinq eject- 
ment against his cotenant  hen there is all act1111 ouster. and 
such denial and claim set up  in the a l ~ s ~ v e r  i~ taken to be an  
actual ouster. Bu t  a tenant in conimon of da res  cannot main- 
tain an  action a t  l a v  against his cotenant, unless tllp property 
is de~troyed 0;. carried out of the country. h d ,  if the rnle 
as  to land he applied to dares ,  there ~ o u l d  be no rcniedv IT hen- 
ever the defendant denies the tenancr in common. "There  
there is a right there muqt he a remed~-." and, cr n c t c s c i f n f ~ .  
the court in r h i c h  the pctition is f i l ~ d ,  upon an adrerse title in 
sereralty being set up,  must t rv  the title. Thic: is I nccessa1.y 
consequence. in order to give effect to the act proriding for the 
partition of slares or other chattel propertv. Rer .  St.. ell. S.i, 
see. 18. TVe think the mode adopted by the County Court was 
a l m p e r  one to t ry  the title. 
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I t  was further objected that the petition has no prayer for 
process. Supposing a formal prayer necessary in a proceeding 
of this kind, i t  has been waived by the appearance and answer 
of the defendants. 

The decree below must be reversed and the plaintiff declared 
to be entitled to partition. And as it does not appear whether 
there is a necessity for a sale or not for the purpose of making 
partition, i t  is deemed most conrenient to the parties to remit 
the cause, so that the partition may be made under the direc- 
tion of the court below. 

PER CUFIARZ. Ordered accordingly. 

Cited:  Lowery v. Lowery,  64 N."C., 112. 

Where x party hns not been ciel~riwd of his :~ppeal from the judg- 
ment of n justice. I?$ my frantl. :r<.c.itlcilt, snrl)risc or dcni;rl of 
his right I)$ the Justice. lir is not entitlcd to :I writ o f  i~rco~~t l t r r i .  

APPEAL from the Superior Court of Law of BEAUFORT, at  
Fall Term, 1849, Xarzly. J., presiding. 

This was a case of recorduri to the Superior Court of Beau- 
fort County. 

The affidavit of the plaintiff set forth that the deceased, his 
testator, married Sally Ann Rispess, the sister of the defendant, 
to whom she was indebted, and died in a few davs thereafter, 
she surviving him, and that the plaintiff is the executor. That 
after the death of the testator, James W. Satchmell, the defend- 
ant, on 27 September, 1845, caused a warrant to issue against 
the plaintiff as such executor to recover the said debt, which 
warrant was served upon him and judgment obtained on 16 
October follo~ving, as hc was informed; that the warrant was 
served on the plaintiff in the town of Washington, from which 
place he l i v d  twenty-eight miles, and prays that a writ of 
recorclrrri and supem~cleas may issue, ctc. Upon the return of 
the proceedings in the Superior Court, the defendant's afficlarit 
was filed. After admitting the debt was due from Sally A. 
Satch~wll beforc her niarriane and the issuing of the warrant, 
and the obtaining of the judgn~ent, he states that the warrant 
m7ns scrred on the drfendant on 16 October, in thc town of Wash- 
ington; that the plaintiff m s ,  he is informed and believes, 
not present at the trial, hut was in thr t o m  at the time of 
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(366) the trinl and did not attend, becauqe he did not choose so 
to do, and consented thni a judglilent &ould be taken. 

T ~ P  con~tablc. Patterson. in his n f i d a ~ i t  v e a r s  that  when he 
w r  ed tlie 'i\ arrnn; tlip p~ i i t i one r  Iooli~d a t  and exanlined the 
note. and told him to return it at any time arid take a judgnlent 
upon i t ;  illat he :~s?ied hiin if he did not wish to enter some plea 
or p l e n ~  as ewcutor, and lie n n s ~ ~ e r c d  he did not, and that he is 
under I he inipre-ion the plaintiff rel l~ai~led in town more :han 
one d a r  on that o c c a s i o ~ ~ ;  illat he had the judyment in his 
hands ~ i , c  mon:h?. and that 111e l~laintiff promised to pap it. 
A: +he Fall  T P ~ I I ~ .  1 ? 4 .  of tiL(> Superior Court of B ~ a u f o r t  the 
plaintiff Pntch~rell f i l d  a n  additional affidavit, iil ~ r h i c h  lie 
staies he doc, not c c r t a i n l ~  recollect, but he think. it possil~le he 
m s  in town on the day of t r ia l ;  he did not attend ~ h c  trial, be- 
cause hii  reqnlar cmmsel. Mr. IIan-ks. and d~ Mr. Rodman, 
whom he occaqiolially enip?o-ed, etc., r e r e  both abqent. When 
the cause n n ~  l)ro~ight to tho notice of the court, a ri'otion was 
made on h e h ~ l f  of the petitioner to transfer the case to the tr ial  
dockct. and a comiter motion on behalf of the defendant to dis- 
luiss the proceedings. The  court granted thc latter, and the 
plaintiff appealed. 

Biggs for plaintiff. 
S o  counsel for  defendant. 

SISH. J .  I n  aliilo\t every case of a trial before our courts 
the Legiqlatnre has provided a r ~ n i c d r  for alleged error, by an 
appeal to a cuperior tribunal. Thiq is a right which. in !>roper 
casei. cannot l~qn l lv  be denied. I f .  honcrer. it  is deuied ~vlien 
it ou&t to 1 1 ~  granted, or from any accident the par tv  coniplain- 
ing ha. b ~ c n  p r e w n ~ e d  from attending the trial, or  been unable 

to procure p r o p ~ r  sureties ~i- i thin the prescr ib~d and 
( 3 6 i )  l)rcqpr tilt:rl, or. from anv fraud prncticed iipon him, he 

hnr l w n  induced to forego or nedect his r k h t  of anneal. 
l i  I 

a ~lil?erior roilrt vill.  upon a t i i n c l ~  application a n J  proper 
ground.. qho~vn. c r m t  him a m-it  of r ~ ~ f i o , a ~ i  or r r co rdar i ,  as 
his case inn7 require. (Tl'hon the court, ~ ~ h o s c  proceeding are 
souyht to he rexie~ved, proceed.. in the matter, not in the conrsc 
of the con1wcn lax-. and there iq no legiqlati~ prw ;.ion for an 
appcal, tlie abow writ.. if not strictlv matters of richt, are so 
considered in practice, beinc iqsucd as niatters of col~rse.) I n  
other c a w ,  their ordinary use in this State i. as a sulwtitute for 
the appeal, and, r h e n  qranied, the ca-e iq to be tried ik n o x ~ .  
(To ent i tk  the applicant to the benefit of the ~ r r i t .  he must 
shon. sufficierir reaconr for not resorting i o  t l i ~  remedy provided 
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for him by the statute; in other words, he must explain satis- 
factorily n h y  he did not appeal.) The plaintiff in this case has 
entircly failed to do so. He  dc es not in his affidavit irlfolm us 
whetlicr he was at the trial or not;  But stntcs a fact, unimym- 
1 ant in itself, except as lcadinz to the conclusion that he was 
absent, to wit, that he lived t~ixnty-eight i d e s  fro111 TJTasliinq- 
ton, nhere the trial was had, leaving the impression that the 
distance of his residence from the place of trial was the reason 
why hrl did not attend. In this the afidavit, to say 
the least of it, was w h i r .  T o r  does h c  corrcct or remove that 
impression until his second affidavit is filed. The defendant in 
his affidavit states that the plaintiff mas in Washiaqton at  the 
time the trial was had. as he was infornied and believes. And 
the constable, Patterson, swears that at the time he served the 
warrant he showed the note to the plaintiff, who examined it, 
and told him to return the warrant at any time and take a judg- 
ment ; that he asked him if he did not wish to euter some plea 
or pleas to protect him as esecntor or clthermise, and that he re- 
plied he did not. This affidavit is filed on 23 Norember, 1849. 
On the 25th, two days later, the second affidavit of the 
plaintiff was filed, in which he states he was not present (365) 
at the trial, and expressly admits he voluntarily absented 
hirncielf. The reason he assigns is the absence from Washing- 
ton of the counsel he had employed to advise him in managing 
the estate of his testator, with whom he wished to consult as to 
his liability to pay the debt. I t  is to be remarked that, in this 
second affidavit, he does not contradict a single statement made 
by the oficer who served the warrant. He chose to absent him- 
self, "trusting (in his own language) that the law mould pro- 
vide a remedy if any wrong was done him." The law did pro- 
vide him a remedy, mhich he did not choose to claim. And, as 
he was not deprived of it by any ffaud, accident, surprise or de- 
nial of i t  by the court, he is not cntitled to the aid of the writ of 
recordari. I n  addition to this, according to the uncontradicted 
evidence of the officer, by direction and consent of the petitioner, 
he returned the xirarrnnt and took the judgment, which he held 
several months in his handq, and which the petifioner repeatedly 
proniised to pay. We arc not called upon to say anything as to 
the correctness of the judgment. 

The writ was inlprovidcntly issued, and the petition properly 
disinisscd. 

PER CURIAM. Jud,pnent affirmed. 

Cited:  Rule v. Council, 48 N. C., 36;  S. v. Grif is, 117 N. C., 
714. 
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2. So wlierr the  11artirs \~-eilt to a i l  ailj:rcrl~t c o m t y  to he niarried and 
afterwards rtiturllecl 11, tllc c.omliy of their tlomicil, n-hcrc they 
lircd togt'th~r :is mail nnd  \~iftl. the fart being lino\vn ro the com- 
inullity. 21:d the defe11d;:nt coi~ti~rui~ig in the ol~cn exer1,ise of 
his dutios as :I minister of tllc gosl~rl, it (,annot Ire held that he 
:~bsco~~lotl  from the c.omty il l  wliic~h hc Tms married. or coiicealed 
liin~self. so :IS to  bring his case \\-ithill thc ol~eration of the second 
11:lrt of The said ~~roriso.  

3. Ai '-11tri:11 r-trtlict is defective n-hich finds o n l ~ .  thr. evicleiicr from 
\ ~ h i c l i  facts m:1y he inferred. I t  mu-t find tht. facts theii~.elve.. 

4. It is not wcwsnry nor coiirenirnt to introduc.(x. i n  an indictment 
for x inisdein~anor to I\-liich the statute of liniitntio~is nlq~lics, 
:trern~mts with th(1 \-icw of t:rliing thr (.me out of I ~ I P  statute 
by bringing it v-ithiii tlir l~roriso. 

,\PPEAI, from the Superior Court of Law of PERSOS, at Fall  
Term, 18-19, Stlttle, J., presiding. 

The indictluerlt is for marrying o m  N a r y  Tl'illianls, she being 
a feniale infant under t l l ~  age of fifteen years, and her father 
not thrn  liring. I t  x-as found in  Xay ,  18-19, and contains t ~ v o  
counts, both of wliich state the marriage to ha\-e been in Person 
County, on 18 February, 1532. The first count states further, 
that  on the said day of' the marriage the defendant absconded 
from that  county and had not since returned to it up  to the 

finding of the bill. The other count charges that the 
(370) marriage n.as in a secret manner, and that  the offense 

~ \ - a s  not discowred by the jurors mitil the day of findin,rr 
the bill. 

Upon not gr~i l ty  plcaded, a spccinl ~ e r d i c t  r r a r  found, which, 
as f a r  as it is material, is to the folloning effed and substance: 
That  on IS February. 1S32. the defendant and X a r y  TVilliams 
mere inhabitant. of Cas~rcll  County, and entered into an  cn- 
gagcment to in tern~arr j - ;  that  the father of the said X a r v  was 
then dcad. and that she 11-as an infant under the age of fifteen 
years and resided TI-ith her mother. who was then a widow, and 
gave her vr i t ten  assent that the marriage should then be had ;  
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that on 17 February, 1832, the dc~fendant applied to thc clerk of 
the County Court of Caswcll for a licei~sc for the marriage be- 
tween hiulself arid the said Xary ,  arid the said clrrk refused to 
issue it in consequence of infonliatic 11 that  she mas under fifteen 
years of age, which he receired froiu a near relation of the said 
Mary;  that  such was luadc known to the said Mary and her 
mother, and that  i t  was thereupon agreed bct~veen the defcnd- 
ant and the said Mary, ~ i t h  the knowledge and approbation of 
her mother, and of sereral othcr ncgr relations of thc said Mary, 
thar they would go to the house of one Jones, in the county of 
Person, and there obtain o license and get ~ l i a r r i t ~ d ;  and that, i n  
pursuance of that agreement, the defendant and the said Mary, 
acconlpanied by one Lewis, an  uncle of tllr said Narv ,  and three 
othcr persons, in the niqht of that  dav ltlft the residence of the 
said Mary and her  noth her in Caswell County. and  vent to the 
house of the said Jones in Pcrson County. and there. about two 
hours by sun, in the iiiorning of 18 February, 1832, they oh- 
taiiiecl a l ie~nqe fro111 the said J ~ n e s ,  who was a deputy clerk 
of Person County Court. and were i~ iar r ied  by a preacher of 
the Methodist denomination, who lired in Person, in the pres- 
ence of the said four persons, and one Howard, and thc 
said Jones and his family, tho said Mary beiny then un- (371) 
der fifteen pears of age; that  the dtfendant a t  the time 
of the niarriaqe mas, and for some niontlis before had been, a 
preacher of the Presbyterian denomination and was settled as 
the minister of t v o  conqrcyafions in Cawe l l  County, and that  
the place of worchip of onc of the congregations x7as near the 
line of Person Coantv, and several iiienib~rs of t l ~ c  congregation 
mere inhabitants of Person; that after the marriage, and on the 
same day, the defendant returned to his placc of residence in 
Casmell with liiq wife, and the said niarriage becalm generally 
known there, and fhe  d?fcrldant and the said Mary lived in Cas- 
mdl  as rrlali and wife, and until the death of the said Mary, 
which happened in Octobcr, 1832, the defendant continned to be 
the minister of the said two rongregations and habitually 
preached to them. and Tvas generally accornpanied to those places 
of n ~ r s h i p  by his n ~ i f e ;  that in 1532, after the said marriage, 
the defendant also preached s e ~ e r a l  times to congregations at 
the dwellinq-house of one Walton, in Person County, and d u ~  
ing that  year and 1833 pawed s e ~ e r a l  times throuyh that countv 
on his way to large religious n~eetinr;q in the countv of Gran- 
d l e  and in the coanty of Halifax in Virginia, ncar the lines 
of Person, and on those occasions the defendant visited his 
friends and stayed several nichts i n  succession in  Person, and 
the said n~a r r i age  was generally talked of in Caswell, Granville, 
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and elhenhere; that since that time the defendant har continued 
a nlinisfer and has served CIS the pasLor i f  several congregations 
in di\clrs counties in the State. other than Person; and that  his 
place, of residence l l a ~  e been notorious. The special 1 erdict 
al-o finds that at the time of the niarriaqe the illother n a s  en- 
titled to coriain \la\ cs and other chattels during her life, and 
that  the said J I a ry  v a s  eni i~ led  to the same i11 remainder after 

the dcath of her mother; and that her mother n a< the 
(m) ncxt of kin of ille .aid X a r p  a t  her death, and the said 

niotller died in Xarch,  1848, and that, thereupon. the 
defendan1 adnlini~tered on the estate of the said X a r y  and 
claiuli the said s l a ~  es and chattels from the person with whom 
the mother intermarried after the said marriage. Cpon the 
T-erdict judgment was given for the defendant, and the solicitor 
for the State appealed. 

The Attorney-General, G r a h a m  and E. G. Reade for. the State. 
l i p , - r  and S o ~ z c o o d  for defendant. 

Rr Fr I s .  C. J. The record contains t ~ v o  exceptions on thc 
part of the State to the admisqion of eridence offered by the de- 
fendant. The first was as to the written assent given b~ the 
111olher, n hich w a  received to rebut the allegation of secrecy. 
The other n a s  as to the e~ idence  of the defendant's continued 
residence in other parts of the State besides Person. and of the 
notoriety of the marriage, and of the defendant preaching pub- 
liclv in countics adjoining Percon. 

The guilt of the defendant in contracting marriage with a 
f e ~ l ~ a l e  of tender years, contrary to the statute, seems to be 
e~tnblislied. Indeed, it T i m  not contested. S u p p s i n g  the in- 
dictment sui5ciently states the corpus c l ~ k t i ,  without arerring 
that  the father had not qiT.en his consent in mriting, as Ivell as 
hi? dcath, the Court is of o l i n i m  the judgment xias properly 
rentlcred for the defendant upon the special verdict, by force of 
the act limiting the time in  which prosecutions for trespasses 
and 1nisden:eanorr shall be commenced. T n  o years from the 
comn~isqion I , f  tho offenqe is  the period prescribed; and the 
grand j u r ~  is forbidden to find an  indictment where the offense 
n a s  coniniitted longer than that  period before the bill found. 
That  is subject to two provisos: the one, that  if the offender 
shall abscond flolil the county in which the offense was eoin- 

mitted, or conceal himself, or  the offense shall be com- 
(373)  mitted in a secret manner, then the two pears are allowed 

for the return or apprehension of the offender or the dis- 
c o ~  cry of the offense ; and the second, that x~hen  a prosecution 
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shaI1 be commenced in due time, and judgment sliall be arrested 
or a nolle p i o s c p i  be entered, the i ~ r o  pears shall be computed 
from the icrmination of the first prosecution. 

I t  is to be remarked, in the first place, that, as seventeen 
years elapsed between the offense committed and the bill found, 
the prosecution is barred unless the special verdict finds the 
facts which, accordin5 to the provisos, remove or suspend the 
bar arising from the tlme. Here that is not done, for the ver- 
dict sets forth divers matters of evidence from which i t  was 
argued and inferred that the marriage was secret, and that the 
defendant absconded or concealed himself, instead of finding 
directly, as i t  should have done, the secrecy, absconding, or con- 
dealment. I t  is common learning that a verdict is defective 
which finds only the evidence, since the court cannot dram in- 
ferences of fact, but only apply the law to facts agreed or found. 
To authorize judgment for the State, therefore, on the rerdict, 
i t  ought to have contained direct findings of the necessary facts. 

But the case, as we think, is for the defendant, not merely 
upon the ground of the defects above spoken of, in the frame 
of the special verdict, but also because, in truth, the evidence 
spread out in  the rerdict would 110t, in point of law, authorize 
the finding of either of the necessary facts of secrecy, abscond- 
ing, or concealment. Probably the principle of construction 
which was applied to the severe statute of 21 Jac. I (making i t  
evidence of murder in the mother of a bastard to conceal its 
death by secret burying), whereb? the case was taken ont of the 
enactment if the mother called for help, or confessed herself 
with child to even one person, ought not to be adopted in intcr- 
preting the terms "secret7' and "conceal" in this act. 
But we bold v r p  clearly that this marriage cannot be (374) 
deemed secret-celebrated as i t  was, with the knowledge 
of the f ~ r n e ' s  mother and in the presence of her uncle and other 
near kinsfolk and other persons to the numbcr of scren nt 
least, and by a minister of the gospel. with license regularly 
granted, and, of course, appening of record. Tlirre is n case 
in point. I t  is IIic7,~ I*. G o w ,  3 Xod., 84, founded on thc stnt- 
ute of 4 and 5 Ph. xnd Y., ch. 8, to prewnt children from boing 
seduced from their ~ a r m t s  and married in n secret n7nv: and 
it mas held that a mxrriagc, opcnly solc~nnizcd in church in 
canonical hours, in the presencc of mnnv persons, n as not with- 
in the act. This case is cited ~ i t h  approbation bv 3fr. Fast, 
1 Cr. TJ.. 457. This marriage maq not only solernni~ed openly, 
but was immcdiatelv declared to the friends of thc nife nnd the 
public generally, and mas not only notorious from snch decla- 
rations, but the parties cohabited and generally known 
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as man and wife. There is, moreover, not a circumstance of 
concealment bv the offelider. more than there is of secrecg in  
the offense. H e  a l ~ ~ a y s  appeared openly in  societr, and, as a 
preacher in a numerous denomi~~at ion ,  often exhibited h i m s ~ l f ,  
in company r i t h  his I\-if'c, to larye assemblages of the members 
of his church and others. I t  is true, he left the county of Per-  
9011 on the day of his marriage, but not as a f u e i t i ~ e ,  or  to the 
intent to escape public observation 01. wade  the process of the 
l a .  On tllc contrary, h r  left Person to reutrn to the qettled 
place of r e s id~nc t  both of himself and his wife; and. besides, 
habitually met citizens of that county a t  his church, and during 
t ~ o  years freqnently passed through the county, preached in it,  
and I isited and sojourned there. 

I t  \\-as, howeucr, said at the bar that  the policy of the act of 
I820 forbids a limitation on a prosecution for the marriage, 
as the consequence will generally be that  all the benefits in- 

tended for the reduced v i f e  and her iqwe d l  be lost. 
( 3 7 5 )  I t  may, indeed, often happen that the husband will 

acquire all the rights in his  wife's propertv ~i l r ich  he 
mould hare  had if he had not violated thr  lax-, sincc the act is 
so framed that the Court has bcen obliqed to hold in  Slzutf v. 
Cndocs.  36 S. C., 333, that  h0 forfeits his right of property, 
not bv the offense. but by the conviction. But that  cannot pre- 
vent thc ~ppl ica t ion  of the limitation to this, as to all other 
"trespasses and misdemeanors." Those terms are general, and 
they embr2ice all offenses cxccpt felonies and the mi~demeanors 
expresqlv enumrrated in t h ~  act, naniely, 13erjnrv, forgw;:. mali- 
cious mischief, and deceit. and such others as map by particular 
ptatutns h a ~ r  spwial limitationi of their oml.  As f a r  as the 
r i d  rirrhts of the hmband and wife are concernrd, it  d l  be 
eaqy for thc Legislature to provide, if it  should he thought 
I ~ I P P ~ ,  b~ prerentinc: any of her p r o p ~ r t v  ~ ~ e s t i n g  in him. B u t  
i t  is impoqsible, for  the sake of advancinq the pecuniary in- 
terest of the nife.  to hold that her husband may be prosecuted 
a t  nlip distance of' time, in the t ~ c t h  of a statute which imposes 
a limitation of two .-ears 11po11 procecutions for a11 offenses 
b l o w  felony, except tlic four aggravated lnisdelncanors enmuer- 
ated in the act. 

I t  is  unnecesqary to sag anything upon the exceptions to the 
admission of the cridmce, since. if i t  were vronq,  the judgment 
conld not be r e re r~ed ,  inasmuch as the State cannot hare  a 
vcnirc de n o w .  cxcept for a mistrial, technically <peaking, nor 
hare  an  appeal, except where the court helom improperly re- 
fuses to gire a judgment for the State upon a general or special 
verdict. 
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It is, perhaps, proper that some notice should be taken of the 
introduction of averments into the indictment, with the view of 
taking the case out of the statute of limitations by bringing it 
within the proviso. We think it unnecessary and incon- 
venient. The act does not require a change in the frame (376) 
of the indictments ; and this is the first instance in which 
such arernmits have come under our obserrration. As the 
accused, according to the general rule, may arail  hilnself of 
the statute on not guilty, and without a special plea, it follows 
that his defense may in like manner be repelled on the part of 
the State. I t  is not like a provision in  a statute which enters 
into the description of an offense, and must, therefore, appear 
in the indictment. But i t  is matter of defense arising out of 
an independent enactment, on which the defendant may insist, 
upon evidence ; and that opens the matter to the State without 
any express averment. I t  is true, the indictment lays the of- 
fense more than two years before this bill found. But that 
cannot alter the rule, because i t  cannot be told but that the 
defendant absconded or concealed himself, or that another pros- 
ecution mas brought in due time so as to authorize a second bill 
under the second proviso; and as the defendant could insist on 
the time in defense, it is to be presumed, after a conviction by 
general verdict, that the case mas brought within the proviso. 
This, indeed, does not affect the present case, in vhich, for the 
other reasons already stated, the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

( ' i ted:  S.  7'. C h r i s f i n n b u ~ y ,  44 N.  C., 48; S. 17. Tn?ylor, 83 
N. C., 603; 8. I,. Crurnpler, 88 K. C., 649; S. 21. iIlcTver, ib., 
688; S. 1,. Rrtry, 89 N. C., 481 ; L". I!. Hanner,  I43  N. C., 634. 

The T~ciqlnti~l 'e h:~s tht. colrslit~~tiol~;~l pan t v  to c~ousolidnie offices, by 
nnitins the duties of o w  or mow officcs in ant. person. where the 
duties are  not inconcrnous. :I\. for instanct.. t 1 1 ~  offices of c l ~ r l i  
and c l ~ l l i  and m:~strr  ill eynity. It is juqt, however, thnt the 
operation of such a I : I ~  shonltl bc postl~oned until :r vnrancp oc- 
curs in the qfirc whose dutirs nrr 1,roposed to he t rnusf tm~d.  

~ P E I T ,  from the Sunrrior Crurt of Law of RIADEN, at Fall 
Terni, 1849, Caldv~77,  J., presidinq. 

By a private act passcd in 1826, ch. 104, it was enacted that 
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nhcn tlie office of clerk and master in Bladen should thereafter 
become scant bv resiqnation or otherrise, it  should be united 
to the office of clerk of the Superior Court of Law;  and that, 
~111011 wch  1 acancy, the judge of the Superior Court i h o d d  take 
from the clerk the official bonds and administer to him the oaths 
required of clerks and nlasters; and that, thereupon, the clerk 
should perform the duties, receive the fees for serrices, and be 
subject in all respects to thr  l a m  regulating clerks and masters 
in equity. 

I n  1845 ITilliam J. Caron was elected the clerk of the Supe- 
rior Court of Rladen, and r a s  admitted into office, and gave the 
requisite bonds under the same, and performed the duties of 
clerk and master, the same harinq before become racan t ;  and 
in 18-17 he re~igned,  and Alexander Troy m s  duly appointed 
by the judze of the Superior Court the clerk thereof, and by 
virtue of that appointment. after giving the requisite bonds and 

taking the oaths of office, he was admitted into office, 
(378) and discharged the duties of clerk and clerk and master 

until the last October term of the court. I n  August, 
1849, John C. Wooten was elected the clerk of the Superior 
Court of L a r ,  and a t  the enwing October term he gave the 
rcquiiite bond and took the oaths of office and was admitted 
therein; and at the qame tiinc he gave the bonds and took the 
o ~ t l ~ s  prescribed by the act of 1826, and upon his application 
tlle cl~urt  made an  order on Troy to deli\-er the records of the 
Court of Equity to Tl'ootcn. Troy oppo~ed  the making of tha t  
order upon the ground that the officc of clerk of the Superior 
Cc urt  naq distinct froxll that of clerk and ~lmstcr.  and that  by 
the Conqtitution they could not be united in the same penon ;  
and that, by virtue of hi. ov,n appointnlent in IS&;. he xzis en- 
titled to the office of clerk and master for  four pears from that 
period; ~ r l d  he appealed to this Court. 

I). Rcid for plaintiff. 
S o  counqel for defendant. 

ILr r l i r s .  C' J. I f  t l~c rc  were anything in t l ~ e  constitutional 
objection, it noultl not be competent for  Troy to urge it,  as he 
n a ,  111 t appointed to the office of clerk and n ~ ~ i t e r  for four 
years or  for  any period. as as1 indopendent ofice, but came into 
the office of clerk of the Snperior Court for the unexpired tern1 
of the clerk r h o  rc+ned, and, nq snch, he performed the duties 
of clerli and master d w .  He, therefore, nay out of ofEce, a t  all 
excntr, and had no such interest in the quertion as nould entitle 
him, as a private person, to oppose the admission of Tooten,  o r  
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appeal from the order. I f  Wooten were improperly admitted, 
it is the right of the public to question his title, and that right 
can only be asserted by the proper officers, and not by indi- 
viduals. 

But the Court is of opinion that the act of 1826 is (379) 
constitutional. The only provision in  that instrument 
which has any bearing on the question is that in section 35, 
that no person shall hold more than one lucrative ofice at  any 
one time. But that does not restrain the Legislature from abol- 
ishing an office and transferring its duties, so as to attach them 
to another office, when i t  shall seem to the General Assembly 
to promote the public weal, and when the several duties are not 
in their nature incompatible. A statute, for example, could 
not unite the duties of judge and attorney-general in the same 
person or office. But there is nothing incongruous in thus con- 
necting the functions of a judge of the courts of comnion law 
and of the chancellor; and, in fact, that has been done up to 
this period, beginning cotemporaneously with the organization of 
the Government under the Constitution, after the establishment 
of independence. So, the clerk of this Court has always, by vir- 
tue of that office, acted as both clerk and clerk and master on the 
law and equity side of tho Court. No one has ever thought 
that either of those instances was an infraction of the Consti- 
tution. The purpose of that provision was to insure the due 
performance of the duties of every office by preventing any 
person concentrating in himself two or more offices, whereby he 
would be unable to give the necessary attention to all; which 
there might be some danger of being effected by the influence 
one office might create. I t  was not supposed the Legislature 
would unnecessarily multiply offices, so that any one would not 
furnish employment nor yield a competent livelihood to the 
incumbent. Therefore, vhen the Legislature should create dis- 
tinct offices and assign them appropriate duties, the meaning 
was that the appointing pomer, in whomsoever vested, should 
not hestom more than one of them on t h ~  same person, or, at  
least, that the same person should not hold them a t  the 
same time. But, as thc functions of a clerk and clerk (380) 
and master are homogcneouc, and in the beginninq those 
functions might, have been all attached to the same office, the 
power must likewise reside in the Legislature, when deemed fit, 
after cresting the offices, to  unite them aqain, so as to make but 
one out of both, or, rather, to abolish one and a s s i p  its duties 
and emohxment~ to the other. The policy of such an act map 
obviouslv be beneficial. I n  many small counties the business 
and emoluments of clerkship of each kind, when separated, are 
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so small that  competent men cannot be prevailed on to accept 
the offices, essential though they be to the conrenience of suitors 
and the due adn~iriistration of justice. I t  therefore alisn7ers an 
in1 ortant purpose in the public economy, by unitirig the duties 
an s fees in one office, to induce fit nien to take the place. There 
can be no doubt, for instance, that  instead of registering deeds 
in a vpa ra t e  office, the Legislature nlight, as is done in some 
States, require then1 to be enrolled in the court in ~vhich  they 
are proved; and with that  view, i t  would be competent to abolish 
the office of registrar and require the clerk of the County Court, 
as suc11, to perforni the duties. For. nhi le  i t  is uot to be pre- 
surncd, on the oil(' hand, that  the Legislxture mill create needless 
offices, so, on the other, it cannot be l~resumed that  it d l ,  v-ith 
the intent to evade a constitutional provision, impose on one 
officer more duties than by reasonable diligence he can discharge. 

Tlw act urldrr consideration is of the k i d  just spoken of. 
It unite3 the office of clerk and master to that  of clerk of the 
Superior Court-justly waiting, howe~-er, until there should be 
110 clerk and master before carrvinp the enactment into execu- 
tion. I t  is said, indeed, there are term< in the act ~vhich  pre- 
seme the scparate existence of the office of clerk and master. 
I3xt it swill, to the Court other~~ise. .  Taking from the clerk a 

h o d  to perform the dutir, of clerk and master has no 
(381) effect on the question, for every clerk  pi^-es several boil& 

to c o ~  er duties of cliflereiit kinds. Indeed, if the lan- 
guage of tlic act had left it  doubtful n-llrther the Legislature 
had the particular intent to abolish the office of clerk and mas- 
ter or  not, i t  n-odd he the duty of t l ~ e  court to hold the former;  
for  the reason that, as a principle of construction, i t  must be 
assumed that  the Legislature did not meall to violate the Consti- 
tution, and tlic statute must he intcr1,rrted so to make it con- 
sistent ~ ~ i t h  tlic Constitution. if possible. and then o h e ~ e d  so 
f a r  as i t  is consistent therevith. Conrequently, the Court hold 
that the orders of the S q e r i o r  Court were right, and affirm 
thenl. 

PER C C R I . ~ ~ .  Orders below affirmed. 
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BENJAIUIN E'. IiEhTOS T-. WILLIAJI E'. RASRS ET AI, 

9 judgment may be v:wattul a t  t111y time, on iuotion in  the same court 
in which it was rendered, ul)on parol proof that it was entered 
irregularly and not according l o  the course of the court; as, 
for instance, where the detenclnnt in the cause W;IS an  infant, and 
no guardiail l~ad been apl)ointed to re~~rcsent his interest. 

APPEAL froni the Superior Court of Law of PASQUOTANK, at 
Fall Term, 1849, Bailey, J., presiding. 

This is a n~otion to vacate a judgment. The ease is as fol- 
lows: A writ mas issued 2 March, 1841, at the instance of Ranks 
against Benjainin F. Keaton, who was an infant, return- 
able to the March Term, 1841, of the County Court of (382) 
Pasquotank. This writ mas filed, endorsed, "Service 
accepted. William F. Keaton." At the same term the cause 
was referred to the clerk, who, at September Term, 1841, made 
a report, after which, upon the record was found the following 
entry: "Jury impaneled and find that the defendant did as- 
sume," etc. Judgment was rendered, and on an execution issued 
thereon negroes belonging to thc plaintiff were sold. The sale 
took place in the spring of 1843. I n  August, 1849, a notice mas 
issued to the defendant by the plaintiff that at the ensuing term 

a 

of the County Court of Pasqnotank a motion would be made to 
vacate the jildgnlent SO obtained, and at the succeeding term in 
September, a11 parties beinq in court, '(it mts adjudged by the 
court that the said judgment be set aside and declared void." 
Prom this judgment Bal~lis appealed to the Superior Court. I n  
the Superior Court the plaintiff offered cridence to show that, 
by the judgment originally given against him in the County 
Court, while he mas an infant, lie was greatly injured, by rea- 
son of the want of a proper defense to the action. He  further 
offered to show by William F. Keaton that he ncrcr mas ap- 
pointed guardian ad litem to Benjamin F. Keaton to his knowl- 
edge, nor ever consented to be appointed, and that he did not 
defend the said action. This parol evidence the court refused 
to hear, and reversed the order of the County Court. 

From this judgment the plaintiff appealed. 

Heath for plaintiff. 
Ehringhaus for defendants. 

SASH, J. We do not concur in the opinion of the 
court below. The error seems to have originated in not (383) 
adverting to the difference between receiving parol testi- 
mony to impeach a judgment collaterally and to receiving i t  on 
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a motion to vacate it,  made in the court where the judgment is. 
I n  the former case i t  is certainly incompetent; in the latter i t  is  
competent. Upon the appeal from the judgment of the County 
to the Superior Court, the tr ial  was to be had in the latter as i t  
was had in the former. And if the evidence offered to his Honor 
was such as would have been proper in the County Court. i t  
ought to have been admitted by him. I n  the writ JTillianl F. 
Iieaton is called the p a r d i a n  ad litern of Benjamin, and the 
record is upon its face regular according to the course of the 
court. The service of the ~ v r i t  appeared to have been admitted 
by William F. Keaton ; the c m r t  must ha7-e then considered the 
infant Benjamin in  court. The fact T i m  otherwise. According 
to the evidence ofiiered, TTiillianl F. Keaton never was appointed 
the guardian of the infant, and never consented to be so, and 
did not defend the action. I f  this 1vas so, the judgment was in 
rea l i i~ j  irregular, and contrary to the course of the court. I f  
an action had been brought to recover the property sold under 
it, hon-ever, evidence could not hare  been receired to impeach it. 
It was the judgment of a court having jurisdiction of the mat- 
ter. But according to the fact, Benjamin I?. Keaton mas no 
party to the proceedings either by himself or  his guardian. And 
the judgment is void, for there can be no judgment against a 
person not in court. 11'7~ite r .  Albertson, 13  IT. C., 242. The 
question then presents itself. could the County Court set aside 
this judgment at a term subsequent to that  a t  which it was ren- 
dered, by petition or motion, and receive par01 evidence to show 
the truth of the transaction? I t  appertains to every court, as a 
necessary part of its functions, to set nside an  irregular judg- 
ment. The  ends of justice often require it.  Render v. .lslcew, 
14 S. C., 152. I11 that  case i i  iq stated b r  the Court that the 

polver so to do is not confined to the term in which the 
(384) judgment is rendered. The judgment against Bender 

was rendered at January  Term, 1836, and set aside a t  
ilugnst Term, 1859. The first case presenting the question is 
that of Peamon v. Xesbi t ,  12 S. C., 133. There the judgment 
n-a, obtained at Fall  Term, 1820, and the motion, on affidavit, 
not filc-d until Fall  Term, 1827, ~vhen  the judgment lvas r a -  
cated, because Jesse -1. Pearson v a s  both plaintiff and defend- 
ant. I n  Crz/mpler ?I. Governor, 12 S. C., 52, a final judgment, 
obtained a t  one term of the court, m7as at a subsequent one, on 
motion founded on affidavit, set aside for irregularity. I n  all 
these cases the motion was madc in the court vhere the judg- 
ment xvas, and directly upon it. Tidd Prac. ,  614; Bing. on 
Judgments, 21, 22. I t  has been insisted, however, that the 
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original case continued in court two terms before the judgment 
was entered against Benjamin Keaton, and the court thereby 
recognized William F. Keaton as his guardian, and Benjamin 
was in court. For this position the case of W h i t e  v. Albertson, 
14 N.  C., 242, was cited. The attempt there was to impeach the 
judgment collaterally. Judge Henderson put it upon that 
ground exclusively. I t  is true that the case was in court the 
time specified, and the record does speak of William F. Iceaton 
as the guardian of Benjamin. Rut on motion to vacate the 
judgment as irregular, the court is not precluded from inquir- 

e ing into the truth, whether William F. Keaton was the guardian 
of Benjamin, and whether the latter did appear or not. Ben- 
der v. Askew,  14 N.  C., 152. The vacating such judgments pro- 
ceeds upon the grounds "that a judgment has been signed upon 
the record, which was not in fact the judgment of the court, 
which the court ought not to have given, and which the plaintiff 
or his attorney knew the court would not give or allow." 

The judgment of the Superior Court is reversed and the case 
remanded. 

PER CURIAM. Ordered accordingly. 

Cited:  Wil l iams v. Beasley, 35 N. C., 114; Dick v. McLaurin,  
63 N.  C., 186; Mason v. Miles, ib., 565; Cowles v. Hayes,  69 
N.  C., 410; Harrell v. Peebles, 79 N.  C., 30; Monroe v. W l ~ i t t e d ,  
ib., 510 ; V i c k  v. Pope,  81 N.  C., 27 ; Bngla7zd v. Garner, 84 
N. C., 214; Stradley v. X i n g ,  ib., 635; Larlcins v. Bullard,  88 
N. C., 37; Vass  v. B. & L. dssn. ,  91 N.  C., 58 ; Sumner  v. Ses- 
soms, 94 N.  C., 377; Burgess v. Kirby ,  ib., 579; S y m e  v. Trice,  
96 N. C., 245; Whitehurst  7:. Transportat ion Co., 109 N.  C., 
344; 2'aylor v. Qooch, 110 N. C., 392; S l a f o r d  v. Gallops, 123 
N.  C., 23; Rackley v. Roberts, 147 N.  C., 207. 

JOIIK D. GORDON v. GEORGE PRICE. 

1. In  an action upon n bill of exchange the e~ridence of a witness, who 
cannot swear to the handwriting of either party of the firm in 
whose name the bill was drawn. but who testifies that, in his opin- 
ion, the handwriting was the same as that  of nlnng notes he hnd 
presented to the firm and which had been paid by them, was 
comgetent, and it was proper to leave such evidence to the jury, 
to be judged of by then]. 
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2. By the Ian- merchant, a protest of a bill by a public notary is. in 
itself, eridence. A11d by our statute. Rer. St., ch. 13. see. 10, such 
protest is 111 i t i w  facie midence. 

3. Where a bill h:ls bcen drawn by A upoii B, in faror of C .  and is 
protested for i~onl)uyment. the acceptance by C of another bill 
from B. unless it is espressly understood that this is to be a 
sntisfactiou of thc debt due by A, does not debar C of his action 
agniilst A ul~on the original bill, provided the bill of B is dis- 
honored. But it is necessary for C, in his suit ulmn the original 
bill, to show that he usctl l7roper diligence on the second bill and 
could not obtain 1)ayment. 

APPEAL from the Superior Court of Law of CFIOKAS, a t  . 
Spring Term, 1849, X a n l y ,  J., presiding. 

The  action is  assumpsit by the payee of a bill of exchange 
for  $500, purporting to be drawn a t  Edenton in this State by 
George Price h- Co., on Thomas 31cAldam Sr Co., of New Pork ,  
on 11 Kox-ember, 1844. and payable a t  sight, and i t  was tried 
on 7zon asszimpsif, and satisfaction pleaded. 

The  firm of George Price & Co. r a s  composed of George 
Price, the defendant, and one Daniel Nessmore, and, a t  and 
before the d r a ~ i ~ i n g  of the bill, did business in Edenton. To 

establish the d r a ~ ~ i n p  of the bill, a nitness for the plain- 
(386) tiff deposed that  he knell7 the handwriting of the defend- 

ant, and that the signature to the bill x a s  not written 
by h im;  tha t  he had never seen the other partner, Xessmore, 
x~ri te,  and he could not sav r h e t h c r  he signed the bill or  not ;  
but that he v a s  a conrtable in Edcnton while George Price R. 
Co. did business there, and had frequently received for collec- 
tion notes in  their name, ~vhich  he presented at  thcir place of 
business, and that  they were paid by the firm; and that the bill 
sued on and those notes were in  the same hand~i~r i t ing .  This 
evidence was objected to on the par t  of the defendant, but r a s  
received. 

The p l~ in t i f f  further o f f e r~d  in  evidence a protect of the hill, 
made 1 6  Sovember, 18-24. for  nonpayment, pnrporting to be 
undcr the signature and seal of a notary in x c ~ r  Pork .  On  
the part of the defendant i t  was insisted that  i t  could not be 
received without proof of thc handwriting and official character 
of the person professing to bc a notary. But the court allowed 
it to be read to the jury. 

On  the par t  of the defendant e~ idencc  was then given tha t  
the plaintiff lived in Norfolk, in Tirqinia. and cashed the bill 
there at the requcst of one BfcAdam of tha t  place, v h o  carried 
i t  to him for that  purpose; and that ,  upon the return of the 
bill protested and information thereof to JIcA1dam. he offered 
the plaintiff a bill drawn by "McAdam Sr B-othcr," of Sorfolk,  
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on "Thomas McAdam & C O . , ~ ~  of New York, and payable to one 
Gray, for the amount then due on the bill sued on, and endorsed 
by Gray to the plaintiff, and that the plaintiff received the 
same. Thereupon the plaintiff gave evidence that the bill last 
mentioned was not paid at maturity, but protested for nonpay- 
ment; and that, upon the return of it, the plaintiff recovered 
judgment thereon against Gray, but was unable to obtain satis- 
faction thereof. Upon that eridence the counsel for the defend- 
ant prayed an instruction to the jury tliat the second 
bill, so received by the plaintiff, was a satisfaction of (387) 
that sued on in this action, and that the drawers were 
hereby discharged. But the court refused to give the instruc- 
tion, and directed the jury that accepting the second bill ~ ~ o u l d  
not amount to a payment or satisfaction of the bill sued on, 
unless i t  was given and received upon an agreement that it 
should be a satisfaction. 

After a verdict and judgn~ent fpr the plaintiff, the defendant 
appealed. 

Burgzcyn and A. ~ l ; l o o r ~  for plaintiff. 
Heath for defendant. 

RCPFIY, C. J. Upon the point as to the proof of the hand- 
writing, the case seems to be one of that class in which the proof 
has been allowed to c o n ~  from a witness whose linowledge of 
the writing was derived from papers purporting to be made by 
the party, wliich were established in the mind of the witness to 
be genuine by the fact they 71-ere so treated by the party from 
time to ti111e by paying the1l1. P o p  1' .  Bs1;ez~~. 23 N. C., 16, and 
S. v. B a r r i s ,  27 N .  C., 287. I t  is of no consequence that the wit- 
ness had no such knowledge of the writing of the partner, Mess- 
more, derived in any manner as would enable him to say ~ ~ i t h  
precision that he beliered that Messmore personally put the 
name of the firm to the bill; for, whether that person, or any 
other duly authorized, signed the bill, thc firm was in law the 
drawer, and the witncss states his belief that, as far as could 
be judged from the 2iand1vriting, this bill x7as signed by the 
same person who habitually made notes on the house of George 
Price & Go., which that firm habitually took up from the wit- 
ness. The substance of the testimony is tliat mhoerer generally 
gave securities in the name of George Price & Co.-whether one 
of the partners or a clerk-mud hnve drawn the bill in 
question. That, we think, was sufficient to let the bill (388) 
go to the jury, whosc province it was to determirlc how 
much credit ollght to be allomed to the judgment and integrity 
of the nitness. 
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R y  the l a x  merchant a notarial protest is, in itself, evidence. 
Chitty on Bills, -105. The doctrine rests upon usage and the 
universal conrenience of the commercial vorld.  With  us, how- 
ever, it is established by statute, which extends to all kinds of 
bills, and makes the protest prima facie eridence, against the 
drawers, of a demand on the drawee and notice to the drawer. 
Rer.  St., ch. 13, sec. 10. 

The Court concurs also in the instructions to the jury. The  
note o r  bill of a third person taken by a creditor may, under 
circumstances, be a satisfaction absolutely; that  is, when 50 

intended. I f  it  be passed a t  the time of making a purchase o r  
otherwise contracting a debt, there seems to be a natural  pre- 
suniption of a n  intention that  i t  should be in discharge of the 
debt; and that  appears to be the general effect of the adjudged 
cases. But, a t  the same time, the current of the authorities, i n  
the case of a pre-existing deb:, is  the other may, establishing 
that the discharge of such a dkbt is not presumed from the cred- 
itor's accepting a note or bill on another merely, but there must 
be an agreement to that  effect, either express o r  to be inferred 
plainly from the circumstances and conduct of the parties. I t  
is not necessary to refer to particular adjudications, as they are 
numerous, and the doctrine established. Most of the cases are 
collected in the note of the American decisions appended to 
Cumber v. Wayne, i n  the American edition of 1 Smith Leading 
Cases, 146. There is nothing here to authorize an  inference of 
an unconditional agreement for the extinguishment of the prior 
debt by the second bill. The  contrary is strong, 
from the circumstance that, vrhen the plaintiff took the second, 

he still kept the first bill: as it sho~i-s he did not niean to 
(389) give up any name until he should get actual satisfaction. 

I t  was, indeed, incumbent on the plaintiff to sho~ir on the 
tr ial  of this scit that  he used proper diligence on the second 
bill and could not obtain payment. But  that  he did. It was, 
h o ~ ~ e x e r ,  argued that the rule applies only when the creditor 
receives a second bill or  note from some one n-ho was liable for  
the original debt, which was said not to be the case here, as  
McAdanl, from whom the plaintiff received the bills, 17-as not 
a party to either. That  person is not stated not to be one of 
those bearing that name, ~ h o  composed the firms in Norfolk 
and S e w  T o r k :  and from the transaction one would take it 
that he m s  of thoqe firms and in that way connected x i t h  the 
bills, and probably, also, as agent for George Price & Co., for 
n~hose accon~modation it would seem the bill might h a ~ e  been 
drawn, and discounted. a% it T V ~ S  made payable to the plaintiff, 
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BRITT ti. PATTERSON. 

not upon any previous transaction, but to be discounted simply. 
But, if McAdam was really a mere stranger and only the agent 
of George Price & Co. to procure the discount, the case is 
stronger against the defendant; for, then, the drawers cannot 
avail themselves of his act, being that of a stranger, as a satis- 
faction of their debt. Clow v. Borst, 6 John., 37. 

The counseI for the defendant further insists that the pro- 
test was premature, inasmuch as the bill mas entitled t6 grace; 
and y6t it does not appear that it had bcen presented before 1 G  
November-the day of the protest for nonpayment. But this 
point is not taken in  the exception, and therefore cannot be 
taken here. I t  cannot be told that the plaintiff did not show 
by other evidence a previous presentment of the bill, or that in 
New York sight bills are not entitled to days of grace, as, ac- 
cording to our impression, such is the rule here. 

PER CURIAM. Judgment affirmed. 

Cited: McKonkey v. baylord, 46 N. C., 97; Currie v. Ren- 
nedy, 78 N.  C., 93; Tut t le  v. Rainey, 98 N.  C., 516; Buggy Co. 
v. Dukes, 140 N. C., 396. 

JOHN BRITT v. JOHN PATTERSOS. 

An appeal will lie to the Superior Court from an order of the County 
Court allowing an amendment; and in such a case the Superior 
Court has the same right of discretion, in regard to the amend- 
ment, which the County Court had-the order of the County Court 
being annulled by the appeal. 

APPEAL from the Superior Court of Law of GREENE, at Fall 
Term, 1849, Manly, J., presiding. 

The plaintiff took out an attachment against the defendant's 
estate for $450, directed to any constable and returnable before 
a justice of the peace, and it was levied and returned to the next 
County Court. At that term the plaintiff moved the court to 
amend the proceedings by directing the writ to the sheriff, and 
making it returnable to that term of the court, and allowing 
the return on it to be changed from that of a constable to one 
by the sheriff. The motion was opposed by Patterson; and he, 
on his part, moved the court to quash the return and the writ. 
The court refused the motion of Patterson, and allowed that of 
Brit t ;  and the former prayed and was allowed an appeal, but 
was unable a t  the time to give the security required by the court. 
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Afterwards, he took the c a v  up to the Superior Court by cer- 
t i o r a ~ i ,  and there both parties renex~~ed respectively the nlotions 
thcy liad made in the County Court, and his Honor rerersed 
the decisions, and held tliat the motion of the plaintiff, Bri t t ,  
ought to 1)c disallo~red. and that of Patterson allowed, aud or- 
dercd accordingly; and then Brit t  appealed to this Court. On 
the part of Eri t t  his own affidarit was offered to establish the 

justice of the debt, and that of the justice who issued the 
(301) attachment, stating that the proceedings were put into 

tlie form in xvhich they were, through his ignorance and 
mistake of the law. 

.J. H. Bryan and IT t rs tec l  for plaintiff. 
Biggs for defendant. 

RL-FFIU, P. J .  I t  is i n s i~ ted  on the pari  of Bri t t  tliat the de- 
c*i4on of tlie Comity Court is  conclusire, as it belongs to each 
court to make amendments, as a matter of discretion, not the 
subject of rexision. That  is true in respect of appeals to this 
Court froill ~ u c h  orders in tlie Sulm-ior Court:  but it never 
has been so held as bet~i-een the Countv and Superior Court. 
The distinction is th is :  that. as a court of error, which is tlie 
character of this Court, it  is not conipetent to it to exercise any 
diqcretion, n hich is nrcesqarily more or less dependent upon evi- 
dence and facts, but onla to determine wlletlier. in point of law, 
a decision of the court below be erroneon. or  not ; xiliereas, upon 
appeal from the County to the Superior Court from an  order of 
amendment, the latter court ha< all tlie discretion the former 
had, and can r w c i ~  e new eridencc, and de tc rmin~  upon the pro- 
priety of thc a~iienclnient, according to tlic case as ~ n a d e  to ap- 
pear to the Sulwrior Court. I t  naq, therefore proper tliat his 
Honor should conrider of the srxeral motions of the' parties. 
Indeed. it i~ seen by ~i -hat  was done in this case that the decis- 
ion of the Grunt:,- Court x a s  milulled br tlir appeal from it, 
and then Brit t  TI-as under a neceqsitj- to renew his motion in the 
Superior Court. I t  f o l l o ~ i ~ ,  of course, that the court v a s  
obliged to consider of its 1,ropriet:-, and might therefore refuse 
it. Har ing  done so, the decision must stand, e w n  if n-e, here, 
thought i t  an indiscreet exercise of polwr, as it has often been 
decided that the SnprPme Court cannot interpose in such cases. 

K e  must sar .  h o ~ w r c r ,  that. as f a r  as an opinion can be 
(302) formed from the face of the record and the facts disclosed 

in the affidavit., our judgment would entirely concur 
with that of his Eonor.  if it  n7ere our prorince to decide the 
point. Tlic course of the creditor xras a gross abuse of the 
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process of attachment, in the first instance; and the attempt to 
sustain it in this manner was an equally gross abuse of the 
power of amendment, exercising it, not to advance justice by a 
fair trial, but to encourage short cuts to stifle defense. 

PER CURIAM. Orders affirmed. 

Cited:  Bagley v. Wood,  34 IT. C., 01; Sirrzo?zto~z v. Cltipley, 
64 N. C., 153. 

MARTHA A. LASSITEK T. CHARLES H. HARPER. 

Where a judgmeilt mas obtnined before a justice of the pence against 
a husband and wife, 011 a bond executed by them duriug their 
coverture, and an execution levied on the land of the wife, aud 
returned to the County C'onrt where, after the death of the hus- 
band, an order WIS ni:~cle for the sale of the land: Hclt l ,  that the 
wife was elltitled to a certiorari to the Superior Court. 

 PEAL from the Superior Court of Law of GREENE, at 
Spring Term, 1849, Ratt le ,  J., presiding. 

This is an  appeal from an order dismissing a writ of certiora7-i. 
The facts are these: The plaintiff, Martha A. Lassiter, was the 
wife of one Uzzell Lassiter, and during their coverture they exe- 
cuted their joint bond to Harper for $94.50, on which a warrant 
was brought and jndgnlent rendered against both in March, 
184.7. Afterwards the husband died and Harper sued 
ont execution against the husband and wife, which the (393) 
constable levied on the land of Mrs. Lassiter and returned 
the levy to the County Court, on the second Monday of August, 
1847, when without taking any notice of the husband's death, 
the justice's judgment was affirmed, and a vemliticini ezponas 
was awarded, and, in October following, the plaintiff obtained 
this writ. Her affidavit stated her covcrture at the time the 
bond was given and the judgment rendered. and that it was ren- 
dered in her absence and without her knowledge. The counter- 
affidavits of the creditors and the constable were put in, and 
stated that IJzzell Lassiter was insolrent, and that the debt mas 
contracted for necessaries for hi7 family, and that the articles 
were sold on the credit of the fenrP and her land; and that she 
niade no objection to the judgment being given, on account of 
her coverture, nor prayed an appral, but she acknowledged the 
.justice of the debt, and l-ron~ised, at the time and also after the 
death of her hushand, to pay or secure it by a new bond; and that 
she so continned to promise, until she was advised by counsel at  
August court that she might avoid tlw payment by reason of her 
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coverture, vhen she refused to give her bond; but that she did 
not, even then, oppose the affirmance of the judgment and order 
of sale. I n  reply the plaintiff offered the affidavit of the magis- 
trate, that Xrs. Lassiter was not present when the judgment 
was given, though it purports to have been rendered by confes- 
sion, and her own affidavit, that the debt was chiefly for spiritu- 
ous liquors sold to her husband, who was very intemperate. 

His Honor was of opinion that the case was a proper one for 
a xr i t  of error c o m ~ z  nobis, and not for a certiorari; and he 
dismissed the latter writ. 

No counsel for plaintift'. 
(394)  Biggs for defendant. 

RUFFIS, C. J. There is no doubt that coverture in a defend- 
ant, at the time of the suit commenced, is error of fact, and it 
may ordinarily be corrected by writ of error coram nobis. 
Tidd Pr., 1137. Perhaps that remedy might be used in this 
case. We will not say it could not. But, oving to the peculiar 
nature of the proceedings, the question does not seem free of 
difficulty. For, while the writ mould necessarily go to the 
County Court, it is obvious that there mas no error there, but 
that it was in the proceedings before the justice out of court. 
From him the case went to the County Court upon execution, 
and, of course, not open to defense. The court might probably 
hear and decide in a summary way an allegation of payment 
since the judgment rendered, or that there xTas personal prop- 
erty, or the like. But certainly no defense could be made there 
which the party might hare made before the justice, and there- 
fore this disability could not have availed her in the County 
Court, and there was no error in affirming the judqment. But 
it may be admitted that a writ of error mould lie in such a case. 
Pe t  n.e think the f e w  is entitled to the remedy by certio,'ari 
also. and, indeed, that is the more convenient method of pro- 
ceeding, and the better. because it opens the case to a final de- 
tern~i~lation on the merits. She is entitled to the c ~ r t i o r a r i ,  as 
an extension of the pririlege of making defenre and appealing, 
of ~ l . h i ~ h  she n.as deprired by the creditor's suing her and taking 
judgment, when she was under the incapacity of coverture, and 
conld neither plcad nor appeal. our law intends that every 
person may hare a trial de nova cf the facts, unless the party 
qix-es up an appeal by his own larhes, it is clear the feme is in 
;his case entitled, as if she had been sui  juris and had appealed. 
The objection, that no defense n7as made upon the trial of the 
warrant, is nothing, as sbe could not defend. Besides, judg- 
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ments by default are set aside upon certiorari, and the defend- 
ant allowed to plead upon showing merits and that the 
omission to appeal did not arise from laches. Dougan v. (395) 
Arnold,  15 N. C., 99. And there can be no clearer merits 
than those of a woman who has been prevailed on to execute a 
bond during coverture, whereby it is void. There is an attempt 
to answer that by bringing forward promises to pay the debt 
after the death of her husband. But they cannot have any 
effect, for they could not add any efficacy to the judgment, as 
one against her, and, as engagements to pay the debt of the 
husband, they were without consideration, and also void because 
they were not in writing. The Court holds, therefore, that the 
order dismissing the certiorari is erroneous, and that the party 
ought to be allowed to plead to the merits, and have a trial in 
the Superior Court. 

PER CURIAM. Judgment accordingly. 

Cited:  R o u q h t o n  v. Brown, 53 N. C., 394. 

STATE v. COONROD CREASJZAN. 

Where, on a capital trial, the prisoner challellges a juror for favor, 
and the solicitor for the State admits the cause to be true, the 
prisoner is bound by his challen,qe, and cannot afterwards be al- 
lowed to hare the matter tried, either by the triers or the court. 

APPEAL from the Superior Court of Law of BUNCOMBE, at  
Fall Term, 1849, Ell is ,  J., presiding. 

The prisoner was indicted for rape. I n  forming the jury, a 
person tendered was challenged by him for favor, and 
the counsel for the State admitted the cause assigned to '(396) 
be true, and the court thereupon allowed it. On the part 
of the prisoner i t  was then insisted that the admission that the 
juror was not indifferent for the prisoner did not of itself au- 
thorize his discharge, and that the prisoner had a right to exam- 
ine him on oath iouching that matter, and, if it should thereby 
appear that he was indifferent, then that the prisoner had a 
right to elect him of his jury. But the court refused to con- 
sider the matter further. 

The woman alleged to have been violated was examined on 
the trial, and, after proving the fact, she stated, as a part of her 
testimony, that she made no outcry at the time, and gave no 
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information of the injury to any person for four or fire months 
after it occurred-assigning as tlic reason for her conduct in 
tliow rc.pects that the prisoner threatened to kill her if she did 
not wbmit. or if shc slio~lld eTTer tell any one. E ~ i d e n c e  was 
further giren to ,support and discredit tlie testimony and char- 
acter of the ~vitncss. The counsel for the prisoner moved the 
court thereupon to inqtruct tlie jury that the great lengtll of 
time before prosecutrix nlade linonm the alleged riolmce created 
such a presun~ption against the truth of her test in ion^- that the 
j ~ l r y  onght not to rely on it,  but ought to acquit the prisoner. 
The court rcfused to nirc that  iilstruction. hut inforined the u 

jury that the adluission of the witness, tliat she i~iadc 110 outcry, 
and that <he concealed the alleged ~ v r o a g  so long, n a s  a circuin- 
siance 11 hich tended to her discredit, and ought to he considered 
by tlie j m y  accordingly; i ~ n d  tliat i t  was for them to determine 
from those circlmstances, aiicl from the reawn ~11e gaT e for her 
conduct, togc~hcr  n i t l i  tlic eridence of licr character, and the 
other c ~ ~ i c l e n e ~  affcctinq her credibility. lion- f a r  she was en- 
titled to hclicf. And tlic court further in.trncted the jury that, 
a f t w  ron~irlering all the cl idclicdc, if thev s l i o ~ l d  be of opinion, 

1)~77ond n rea.ona:)lc doubt, that the prisoner had cariial 
( 3 9 i )  knowledge of the prozecutrix, forcibly and against her 

d l ,  they ought to find liim  guilt^: but if they should 
be of oj3inion that he did not h:t~-e carnal ]inonledge of her. or, 
if he had. ;hat it m7as not against her ~ d l ,  they ought to find hiin 
not guilty. 

The i~~dicni ient  lay, tlic day of tllc offense on 9 April, 18-29 ; 
and in the caption of the record it appears that  the term of the 
cr nrt at Iiicli the hill rraq f o m d  hcqan and nTas held the second 
Xoilday after tlic fourth Alondag in March, 1899. ~+-llich was 
9 -1pril. I t  fnrther appears on thc record that  the n-itnesses 
m r c  svorn  and tlie bill r a s  sent to the grand jury on 10 ,4pril, 
l h 3 9 . -  The  prisoner n as conr-ictcd. and aplwaled. 

. I  ttome!y-Genernl for the State. 
IT'. H. Haylcoocl for defendant. 

R ~ F F I K ,  C. J. The challenge of the juror m s  properly 
alloxTed. ,1 party has no right to csaliiine the juror or any 
other person hp m7ay of fishing for  some ground of exception. 
-1 challenge ~ i n ~ s t  be made and a specific cause assigned, and 
that cause denicd on tlie other tide, before evidence can be 
heard;  for, until that be done, there is no issue for the decision 
of the triers or of tlie court in their stead. T h e n  one party, in 
order to save tinie, or from a conviction of its truth, confesses 
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the other's cause of challenge, it must necessarily be held to be 
true; and the one cannot conlplain of the allowance of his o~vn 
exception, nor the other of the reception of its adrnission. 

The effect to be given to the testimony of the woman de- 
pended upon the credit to mliich she was elititled; and that mas 
a question exclusively for the jury, and it was fairly left to 
them. 

I t  has been suggested that the indictment map be defective in 
not arerring the offense to llare been committed at some 
hour of the day before the iiiquisitiou taken, since the (398) 
day stated in the bill and that on which the court began 
is the same. I f  there were anything in the objection, it would 
not apply here, as the record shows affirmati~elp that the bill 
was sent to the grand jury on the second day of the term, and 
so it must have been found aftcr the offense charged. 

The Court do not see any other ground on which the judg- 
ment can be reversed, and it must stand affirmed. 

PER CUILI m. Ordered to be certified accordingly. 

Tndcr our st:~tute. 1:roliil)itinq t l~e  sale of liquor to n s1:ire. which 
qires a pen:~lty of $100 n~ainst the offc.ndrr, and declares that 
it shall "be recovered by \\:~rr:l~it before : ~ n y  justice of the 1)cac.r. 
and a~iplied, one-half to the we  of the 1i:trty suing for the same 
nncl the other half to the use of the poor of the county," any per- 
son mny sue for the l~cbn:~lty :IS i~~formcr. qcti tam. 

APPEAL froin the Superior Court of Lam of NEW IIZXOVER, 
at Spring Term, 1549, Calduvll,  ,T., prcsidirle. 

This is an action of debt to recorer :L penalty gireu by statute 
for trading wit11 a slave, coniincncecl before a justice of the 
peace, and brought to this Court by successive appeals. Plea, 
not guilty. l\rld it was submitted to this Court upon the follow- 
ing case aqreed: "That the defendant, Job Iceller, on Sunday, 
25 March, 1847, did sell and deliver to Larcel, a slave, the prop- 
erty of B. Flanner, in the county of SPW EIanorer, spir- 
ituous liquors, without the perniission in writing or (399) 
otherwise, froin his master, or manager, so to do." 

The defendant contends that the plaintiff cannot recover, be- 
cause the statute which gives the penalfp sought to be recorrered 
in this action does not confer upon the plaintiff the right to sue. 
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The court, being of opinion with the plaintiff, rendered judg- 
ment accordingl~,  and on motion judgment against sureties to 
the appeal from the judgment of the County Court, whereupon 
the defendant appealed to the Suprenle Court. 

N o  counsel for plaintiff. 
D. Reid for  defendant. 

RUFFIS, C. 5. The writ XTas commenced by warrant to re- 
cover the penalty of $100, giren by the Revised Statutes, ch. 34, 
see. 73 ,  for selling spirituous liquors to a slare. Tt mas sub- 
mitted to the court upon a case agreed, in which the facts 
charged n-ere admitted, and the only objection taken to the re- 
covery was that  the act does not gire the informer an  action. 
H i s  Honor held that  it did; and from a judgment against him 
the defendant appealed. 

The opinion of the Cvurt is that the judgment was right. The 
act gi~-es the penalty, "to he recovered bv warrant  before any 
juqtice of the peace, and applied, one-half to the use of the war- 
dens of the poor of the county." The single question is, i n  
whose name the suit is to be brought; and it seems difficult to 
imagine a clearer direction than that it is  to be i n  the name of 
any person who d l  bring the snit-"the party suing for the 
same." I t  is  true that an inforlner has no right, at common 

Ian-, to an action for a penalty; and, therefore, lie cannot 
(400) bring an  action unless the statute give it to him. I t  is 

so laid dovn in  F l ~ m i n q ,  pi t a m ,  v. Bailey, 5 East, 313, 
~vhich  Tms cited for the defendant not only for  that  position, but 
also for tlie further one, that  such ~vords  as are in  our statute 
are not sufficient to gire the informer an  action. But it is 
plainly not an  authority to the latter point. The  statute there 
sued on gnre various penalties of differellt amounts, and enacted 
that  any or" them "exceeding £20 qhall and may be recooered be- 
fore a juqtice of the peace." R y  a ;ubbequent clause it was fur-  
ther enacted that  all the penalties, x~hcn  recovered either by 
action in any court or in a summary -ray before a justice, "shall 
be applied, one moiety to the plaintiff i n  any such action or the 
informer before any justice, and the other moiety to the king." 
I t  xvaq held ihat  an informer could not sue qui t a m  for any pen- 
altics of f 20 or under, becauv, although the act applied one 
moiety of them, "when recorered," to tlie informer, yet it con- 
ferred on him no right to sue for  those penalties, as it did in 
respect of those exceeding £20. That ,  as it seems to us, IRIS 

clearly right, since, when a statute prohibits a thing as an  
offense to the public, under a p e n a l t ~ ,  no debt arises to a private 
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person, unless the statute also gives the penalty or a part of it 
to him who will sue for it, as laid down, long before the case 
cited, by Sergeant Hawkins, P1. C., Bk. 2, ch. 25, see. 17. The 
reason is that the penalty for such public offcnsc belongs to the 
sorereign as a debt, and is to be recovered by action in the name 
of the sovereign. Rex v. M a l l a ~ d ,  Str., 828. The case of Flem- 
ing v. Bai ley  is, then, an authority to this only, that applying a 
part of the penalty, after its recovery, to the benefit of an in- 
former does not confer on him the power of suing for the pen- 
alty. I n  other words, that the term "informer" in the statute 
does not per s p  imply that in such a case he may be "the plain- 
tiff" in an action for the recovery, but only the iniormer 
or prosecutor, as he is sometimes called. But the pro- (401) 
vision in this statute is not of that kind. I t  creates a 
penalty, "to be recovered by warrant, and applied one-half to 
the use of the ~ a r t v  s u i n ~  fcr the same and the other half to the 

1 " " 
wardens of the poor." This recognizes the right of action in 
some person. I n  whom? Why, "the person suing," as plainly 
as it can be. Sergeant Hawkins, in the section already quoted, 
stales that when a statute gives a part of a penalty "to him who 
d l  sue for it," he took it to be settlcd that any one may bring 
an action and lay it tam pro domino  rege quam pro seipso; 
thus usinn the verv terms in which the act under consideration u 

is expressed. Th&e are, indeed, many acts in which the like 
language is found on which informers have sued in their own 
names. Both the English statute and our own against usury, 
for example, have the words, "the one moiety of which forfeit- 
ures to be to him that will sue for the same by action of debt, 
and the other," etc.; and we know that in both countries the 
action of debt in such cases is constantly brought in the name of 
the informer qui tam. Those words, "to him that mill sue for 
the same" and "to the use of the party suing for the same," not 
only determine the interest which the informer is to have in 
the penalty, but necnrsarily imply, if they do not expressly con- 
fer, his right of action qui  tam.  

PER CURIAX. Judgment affirmed. 
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( 402 )  

ELISHA I-IERRISG v. TIIE WILlIISGTOS A S D  RALEIGH 
RAILROAD COJIPASY. 

1. The position is not tenable that. whenewr damace is done, the law 
inl~l ies  negligence. 

2. Rut wl~cre the plaintiff sllows dnmne.  resultinq from the act of the 
dcfe~~d:nit,  n-hich act. with the exeri ion of proper c:ir'e, does not 
ol~dilrclril~j pt.orluec dnnzo!ic, he nla1ir.s out a prima facie case of 
nfyligel~c.e, which cannot be repelled hu t  by proof of  care, or some 
extraordinary accident which nlalies the care useless. 

3. Wh:rt nnloulits to negligence is a qnwtioii of law. 

4. I11 ail action on the case against a r:lilrond company for the negli- 
geilce of their agent in r u u n i ~ ~ g  oyer and killing a slare,  here it 
aj'ji~tlred that the slare was  sleep on the track, that the cars 
were going with their nsnnl spew1 rind ;it the nsunl hour, and the 
cngincw. wheil n-ithin a short distance of the slave, attempted 
to stop the engine by lcttii~y off the steam and reversing the 
wheels: Hcltl, that TTas not a case of negligence to subject the 
company to c1:mnges. 

,~PPF,AL f rom S ~ P S O X  Superior  Court  of Law, a t  a Special 
Term. i n  Deccn~her .  1849. Battle, J., presiding. 

T h i s  n a s  a n  action cf the  case, brought by the  plaintiff to  
rccowr  d,iuiaces of the defendants f o r  negligent management of 
the i r  cars. ~ r h e r e b y  one of the  plaintiff's d a r e s  m s  killed a n d  
anotller badly nounded.  On the  t r i a l  i t  was proved that ,  on a 
cer tain S u n d a y  i n  August,  1845, about 2 o'clock i n  the  af ter-  
noon, a t ra in  of cars belonging t o  t h c  defendants v a s  passing 
along their  road at  the  usual rate  of fifteen o r  twentv miles a n  u 

hour,  xvhen the  \i-heels of t h e  cars  passed oTer one of the  plain- 
tiff's slal-es and  Billed h im instantly. a n d  badly in jured  t h e  h a n d  

of another. 
(403) I t  was admit ted tha t  the <laves n x r e  asleen a t  t h e  time. 
\ ,  

but i t  was disputed, upon the  evidence, ~ ~ h e t h e r  they were 
lying on the  bed of the road o r  just outside of it, o r  whether  
the  one r h o  n.as killcd m s  not s i t t ing asleep on one of t h e  rails, 
n o  ~v i tncss  having iecn tilenl un t i l  a f te r  the  in jury ,  \\-hen the  
body of the deceascd m s  found  on the  bed of the  road ~ v i t h  his  
th iqh  and  arnz both cruqhed. T h e  d a y  v a s  clear, a n d  the  par t  
of the rcad x - h ~ r e  the  slaves were m s  s traight  f o r  ?nore t h a n  a 
mile, hut thc  - 1 a w ~  Tiwe under  the  shadow of a bridpc n l i i c ! ~  
conncctcd the two - i h  of a deep cut,  s i s tv  feet x i d e  ::t top a t  
t h a t  placc. The n;iiieqses cliffcrd aq to the  distance :;r n.1iic.h 
the  slarcq might h a m  been wen by  the  enginwr.  x !~o  had  the  
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management of the cars, had he been looking out for them, some 
stating it to be half a mile, and others at  two hundred yards. 
I t  was proved that the train of cars was the regular mail train, 
and that it was passing at the usual hour, and that the plaintiff 
owned the plantation at the bridge on both sides of the road. 
The defendants, for the purpose of showing that the injury 
was not occasioned by any fault of their agent, offered to intro- 
duce as a witness the captain of the train, but i t  was objected 
that he was interested, because of his being responsible to the 
defendants if a recovery was had against them. I t  appearing, 
however, upon his examination to that point, that he had noth- 
ing to do with the running of the cars, that being under the ex- 
clusive direction of the engineer, who was appointed by and 
responsible to the company, and not to the captain, he was ad- 
mitted. From the testiinonv of him and other witnesses it aD- 
peared that when the cars were very near the slaves, just before 
i t  passed over the one who was killed, the engineer attempted to 
stop the cars by letting off the steam and reversing the wheels, 
but the impetus which they had received carried them on about 
seventy yards before they stopped. I t  was proved to be the duty 
of the engineer, whose station is on the right side of 
the engine, to keep a lookout for obstructions on the road. (404) 
I t  was further proved that, when the train was moving 
at  the rate of fifteen or twenty miles an hour, it could not be 
stopped suddenly in a shortcr space than seventy-five or a hun- 
drcd yards. The engineer was prored to be ordinarily skillful. 
The plaintiff contended that it was only necessary to prore that 
the injury mas done to his slave by the defendants or their 
agent, and the lam would imply that it mts dolie negligently, un- 
til the contrary was shown. The plaintiff contended further, that 
he was in no default, for that, admitting it to hare hem wrong 
in his slaves to have gone to sleep on the defendants' road at  the 
time when their train of cars usually passed, he ~vas  not to be 
affected by their wrongful act. But that, if the fault of his 
slaves could be imputed to him, he was still entitled to recover, 
if the defendants were. as he contended they were, guilty of neg- 
lect on account of their agent, the engineer, not keeping a proper 
lookout, and by such default not having seen his s l a ~ e s  in time 
to prevent running over them. I n  other words, that notmith- 

,standing his (the plaintiff's) default, the defendants' miscon- 
duct was the prozimatc cause of the injury, and they were there- 
fore responsible for it. The defendants contended that, as the 
plaintiff was guilty of the first negligence by his slaves going to 
sleep on their road at such an unseasonable hour, he brought the 

291 
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injury on hiniself and could not recover, even supposing their 
agent was, though they contended he n-as not, guilty of some 
negl~gence. 

The cmrt charged the jury that to entitle the plaintiff to re- 
cover he must show that he had sustained an injury by the neg- 
ligent conduct of the defendants' agent; that the plaintiff's 
dares were guilty of neglect in going to sleep upon the defend- 
ants' road at  the time and under the circun~stances stated by the 

witnesses, and that the fault of his dares was imputable 
(405) to the plaintiff ; this circun?stance, though it ~ o u l d  not 

in all cases excuse neglect on the part of the defendants, 
yet ~vould diminish the amount of prudence and care required 
of them; that if the plaintiff's slaves had been crossing the rail- 
road along an ordinary public h i g h a y ,  where they had a right 
to be, the defendanrs xvould be responsible for any neglect of 
their agent, the engineer, in keeping a proper lookout, if such 
neglect were the c a u v  of injury to the slaves; but that, under 
the circumstances of this case, such precautions in keeping a 
looBout could not be expected or required from the engineer, and 
the clefendants were not reymnsible, unless their engineer, after 
seeing the sla~eq, failed to use all the means in his power to pre- 
vent injuring theun, and that the? TTere responsible, if he did fail 
to uw such means after ceeing the slaves. 

The jury returned a 1-erdict for the defendants. And the 
plaintiff, after an ineffectual motion for a new trial, appealed 
to the Supreme Court. 

Sfrange and D. Reid for plaintiff. 
TI'. ST'inslow for defendants. 

(406) PEARSON, J. The gravamen of the action is negligence 
on the part of the defendants through their agent, and the 

question is, Was there evidence of negligence? 
I t  was proren that the cars ran orer tnTo negroes of the plain- 

tiff, killing one and injuring the other; and the plaintiff insists 
that, from this fact, the lam implies negligence. The position 
is not tenable that whenever damage is done the law implies 
negligence. The bare statement of the proposition shows its 
fallacy. The cases of Ellis v. R. R., 24 S. C., 138, and Peggitt 
1%. R. R., 54 E. C. I,., 229, mere relied on as supporting this posi- 
tion. I n  both cases fire vas  communicated to the property of 

the plaintiffs-in the one case, a barn; in the other a 
(407) fence was set on fire by sparks from the cars. I t  was 

proren in both cases that the cars had been running for a 
long time without doing any damage, and, things remaining in 
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t h e  same condition, the fact that fire was communicated on a par- 
ticular occasion was properly held to be pr ima  facie evidence 
that i t  was the result of negligence. J u d g e  Guston, in the case 
of Ell is ,  lays down the rule in these words: "Where the plain- 
tiff shows damage resulting from the act of the defendants, 
which act with the exertion of proper care does no t  ordinari ly  
produce damage, he makes out a pr ima  facie case of negligence, 
which cannot be repelled but by proof of care, or some extraor- 
dinary accident which makes care useless." I n  other words, 
as the cars had been running under the same circumstances time 
after time without setting fire to the fence, if on a particular 
occasion the fence is set on fire, i t  must be ascribed to negligence, 
unless i t  can be accounted for, as by showing there was a sudden 
gust of wind or some other unusual cause. I n  this case the 
cars had been running for years without injuring a negro, be- 
cause no negro had fallen asleep upon the track. That was itself 
an unusual circumstance, and repels any in-Cerence of negligence, 
from the mere fact that damage was done, and therein this case 
differs from the cases of the fence and the house, which had re- 
mained stationary. The question of negligence, then, is open 
for inquiry. 

What amounts to negligence is a question of lam. Admitting 
the facts to be as contended for by the plaintiff, there was no 
evidence of negligence. The cars were running at  the usual 
hour and a t  the usual speed, not through a village, or over a 
crossing place, or turning a point, but upon a straight line, 
where they could be seen Por more than a mile. The negroes 
might have been seen a t  the distance of half a mile. Whether 
the engineer saw then1 or not until he was too near to stop, does 
not appear. There is no evidence that he was not in his place 
and on the lookout. I t  cannot be inferred from the fact 
that he made no effort to stop until he got within twenty- (405) 
five or thirty yards of the negroes; for that is entirely 
consistent with the supposition that he had seen them for a half 
mile; because, seeing them to be men, he naturally supposed they 
would get out of the way before the cars reached, and might 
 ell have continued under this impression until he got near 
enough to see that they were either drunk or asleep, vhich he 
was not bound to foresee, and his being then too near to stop, 
so as to sare them, was their misfortune, not his fault. 

I f  there had been a log of mood on the track, running over i t  
would amount to negligenre; for, if the engineer did not see it, 
there was negligence in not keeping a lookout, and if he did scc 
it, there was negligence in  not stopping in  time, as wood has 
neither the instinct of self-preservation nor the power of locomo- 



I N  T H E  SUPREME COURT. 132 

tion. I f  there had been a cow on the track, the case would not 
be so clear, for the animal has both the instinct of self-presema- 
tion and the power of locomotion; but, on the other hand, it is 
known that such animals lose their natural apprehension of 
danger by frequently seeing and hearing the cars. But as the 
negroes were reasonable beings, endowed with intelligence, as 
well as the instinct of self-preser~ation and the pomer of locomo- 
tion, i t  was a natural and reasonable supposition that they nrould 
get out of the way, and the engineer was not guilty of negligence 
because he did not act upon the presumption that they had lost 
their faculties by being drunk or asleep. I f  a deaf-mute, while 
walking on the track, be unfortunately run over, it would cer- 
tainly not be negligence, unless i t  was proven that the engineer 
knew the man and was aware of his infirmity. If the cars are 
to be stopped whenever a man is seen walking on the road, lest, 
perchance, he may be a deaf-mute, and whenever negroes are seen 
lying on the track, lest they may be drunk or asleep, a knowledge 

of this impunity mould be an inducement to obstruct the 
(409) highway and render it impossible for the company to 

discharge their duty to the public as common carriers. 
We concur with his Honor as to the competency of the captain 

as a witness for the defendants. He  was in no wise responsible. 
But we do not concur in the opinion, ''that the fault of his 
slaves in going to sleep on the road a t  the time and under the 
circumstances stated by the witnesses mas imputable to the 
plaintiff.'' No fault is imputable to the owner for not prerent- 
ing his negroes from going about on Sunday and lying down 
where they please, nor is the amount of care required of the 
defendants thereby "diminished." For this reason, TTe should 
be compelled to grant a aenire de nozio if this construction could 
have influenced the decision of the case. But as the plaintiff 
made out no evidence of negligence, this error mas immaterial. 

For the same reason i t  is unnecessary to notice the cases cited 
in the argument as to the damage done, when there ~vas  negli- 
gence on both sides. TTe concur in the opinion that, when this 
is the case, neither party can recover, unless one be guilty of 
wanton injury or gross neglect, which is much the same thing; 
for, if both are in equal fault, if one can recover, so can the 
other, and thus there nould he mutual faults and mutual recover- 
ies, which rould contradict the saying, "that law is the perfec- 
tion of reason." 

PER C ~ R I A L ~ .  Jud,ment affirmed. 

Cited: Biles v. HoZmes, 33 N.  C., 19  ; Brock v. King, 48 N.  C., 
47;  Couch v. Jones, 49 N.  C., 408; Scot t  v. R. R., ib., 433; 
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Pass v. LEA. 

Woodhouse v. NcRae,  50 N. C., 2 ; Chafin v. Lawrence, ib., 180; 
Poole v. R. R., 53 N. C., 341; Anderson v. Steamboat CO., 64 
N. C., 409; Jones v. R. R., 67 N. C., 125; Bryan v.  Fowler, 70 
hT. C., 598; hfanly v. R. R., 74 K. C., 659; Doggett v. R. R., 81 
N. C., 464; Aycock v. R. R., 89 N. C., 327; Pleasants v. R. R., 
95 N. C., 203; Emry  v. R. R., 109 N. C., 592; ~llliller v. R. R., 
128 N. C., 28; Whitesides v. R. R., ib., 234. 

Overruled (in part) : Deans v. R. R., 107 N. C., 690; Clark v. 
R. R., 109 N. C., 445; Pickett v. R. R., 117 N. C., 630. 

1. A, being entitled to n dis t r~bnti \e  shnrt. in cer ta~n slaves belonging 
to an intestate's estate. betore :kclm~ilistr,rt~oli granted conveyecl by 
deed to B certain ot the sdirl slaves s1)ecilicnlly and by name. 
After lettc'rs of atlnli~listration ~ssued. E:, n h o  n a s  also one of 
the next of kin, jomecl nit11 h nncl tile other nest of kin in a 
petit~on against the admillistrator for ix settleme~it of the estate 
and a division of the slnres, and the slnves nhich had been con- 
veyed by A to B nere, under the proceedings on that petition, 
allotted to A : 

2. Held,  that  in nn action by B against A to recorer the slnves, A 
n n s  estoplxd from den~m:: that  she had title to the slaves nt the 
time she conreyed them : 

3. IIeTd, secondly, that the ~ r o c ~ e d i n g s  under the petition did not 
estop B from asserting his title against A. 

APPEAL from the Superior Court of Law of CASWELL, at Fall 
Term, 1849, Settle, J., presiding. 

This is an action of detinue to recover certain slares men- 
tioned in the plaintiff's declaration. The facts are as follo~vs: 
John Gamble died in 1836, intestate, possessed of the slares in 
controversy and others. He left, as his nest of kin, a sister, 
Mrs. Gamble, the testatrix of the defendant, and four children of 
another sister, who died before him; of these children, Thomas 
Read, the testator of the plaintiff, was one. No administration 
upon his estate was granted until 1844, when letters issued to 
Nathaniel J. Palmer, ~ h o  immediately took into hi.. pos- 
session all the slaves of his intestate. Thomas Read and (411) 
Mrs. Gamble filed a petition for a partition of the slaves, 
the other children of the deceased sister of John Gamble and 
his administrator being parties defendant. Nrs. Gamble, by 
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deed of bargain and sale, bearing date 20 January, 1844, con- 
veyed the slaves sued for to Thomas Read. and died a f t ~ r  the 
filing of the petition and before partition'made. A partition 
was duly made and confirmed by a decree of the court, and the 
slares so attempted to be conveyed by Xrs.  Gamble were allotted 
to the defendant, her executor. On the behalf of the defendant 
i t  mas insisted, first, that the bill of sale executed by Nrs. Gamble 
to Thonzas Read conveyed only one-half of the slaves in contro- 
versy, and that he, the defendant, x7as not thereby estopped from 
showing that the other next of kin were interested therein, and 
should be parties plaintiff to the action. Secondly, although the 
deed from Xrs.  Gamble to Thomas Read might have operated as 
an estoppel, xet the filing of the petition and the proceedings 
thereon were, in lav, a transfer of record of mhaterer interest 
mas in him in the slaves in question to the defendant's testatrix; 
and the plaintiff was estopped from claiming title to the same. 

For the plaintiff it mas insisted that, at  the time of the execu- 
tion of the bill of sale, Mrs. Gamble had no interest in the slaves, 
and consequently she and those claiming under her are estopped 
by i t ;    hat ever interest she subsequently acquired was acquired 
for the plaintiff or his testator, and consequently he was not 
estopped by the record of the proceedings under the petition. 

Under the charge of the court the jury found a verdict for the 
plaintiff, and from the jud,pent thereon the defendant appaled. 

E. G. Rende  and Xerr for plaintiff. 
G ~ a h a m  and ,Iforehead for defendant. 

(412) NASII. J. As to the first objection of the defendant, it 
is belie~~ed the doctrine of estoppel does not apply. I t  is 

in the nature of a niotion to nonsuit the plaintiff for v-ant of 
partips. -it  the time the deed Tras made there were three per- 
sons. the children of the deceased $ister, who were, with Xrs.  
Gamble, entitled to the property of John Gamble. And it is 
insisted that the deed to Thomas Read conveved to him onlv 
one-half of the slaws therein mentioned, and he was cons;- 
quently tenant in common with them. When the deed mas exe- 
cuted Xrs.  Gamble had no leqal or several estate in those par- 
ticular dares. ETer only claim mas for a distributire share of 
the eataic of hcr brother. John Gamble, ~ ~ h i c h  might remain 
aficr the paplent  of his debts. TTnfil the appointment of an ad- 
niinistrator. the legal title map be considered in abeyance; but, 
as soon as Ir?tters iww,  they vest the property in the administra- 
tor. 2nd relate back to thp death of the intestate. TITithout his 
conscnt or a judgnient of a proper court, the next of kin have 
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no right to intermeddle with it. The bill of sale operates only 
as an equitable assignment of her interest in the whole estate 
of John Gamble to the value of those slaves. When by the sub- 
sequent partition these identical slaves were assigned to the de- 
fendant, the title of the plaintiff became complete by estoppel 
against Mrs. Gamble and all claiming under her. Judge Hen- 
derson in Moore v. Willis, 9 N. C., 539, puts this case: I f  A 
bargain and sell to B by indenture, he thereby affirms he had 
title when he executed the deed. And should A not have the 
title at the time, but afterwards acquire it in an action against 
B, the latter's title shall prevail, not because A passed to him 
any title by his deed, but because A is precluded from showing 
that fact. I f  this be so, and I presume it cannot be doubted, i t  
puts an end to this objection. The bill of sale professed to pass 
a legal title to the slaves, which the bargainor had not, and she 
warranted the title. I f  she had lived until after the par- 
tition she could not have maintained an action for then1 (413) 
against Thomas Read, and if he had sued her she would 
have been precluded from denying his title. The other children 
of the deceased sister could not claim any interest in the slave 
in controversy, after the distribution under the partition. They 
could not be made parties to this suit. Their interest would 
have been antagonistic to Thomas Read's. 

The second objection cannot avail the defendant. I t  is 
founded upon the idea that, by the decree of the court on the 
petition, the legal title of Mrs. Gamble to the slaves in question 
was established, and the plaintiff's testator, being a party of 
record, was bound by it and estopped to deny her title. There 
cannot be a doubt that matters which have once been determined 
by judicial authority cannot be again drawn into contest be- 
tween the parties to the determination of their privies. I t  is 
equally true that, when the cause of action is the same, the 
change of the action will not evade the principle. I f ,  therefore, 
the same question was before the Court in that case as is now 
controverted between these parties, the plaintiff is estopped. To 
give to a record, however, this conclusive effect it must appear, 
among other things, that the matter averred is illcoiisistent with 
it ; because, if it be consistent with it, it cannot be a l l  exception. 
The conveyance by Mrs. Gamble was but an assignment of her 
equitable interest in John Gamble's estate to thc d u e  of thc 
negroes conveyed. The 1eq~1 title was in the administrator, and, 
until the division, it continnnd thcre. The petition was to dis- 
tribute the slave property of .Tohn Gamble among his next of 
kin. Mrs. Gamble, who wa? hi.: sister, and the testator, Thomas 
Read, who was one among the children of n deceased sister, were 
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necessary parties. The only question was as to the division. 
The petition contained no alleqation of any transfer by Xrs .  

Gamble to Thomas Read. The court did not and could 
(414) not consider any such question, for  it n-as not put in 

issne by the pleadinqs. The  plaintiff. then, in averring 
in this suit that, before that proceeding took place, Mrs. Gamble 
had assigned to him all her equitable interest in the slares, is 
a~yerring nothing inconsistent 6 t h  the record of that  suit. But, 

y as an  again, an  allegation in a record, to operate conclusix 1- 
estoppel, must not be uncertain. An estoppel must be certain to 
every intent. Coke Lit., 303, 3526. "If, therefore, a thing be 
not precisely and directly alleqed, i t  is no estoppel." The equi- 
table interest of the plaintiff in the slares n-as not by the record 
put i n  issue, either directly or indirectly: he is not therefore 
estopped to show the fact. I t  is  admitted that the delivery of 
the slaves under the decree rested the leyal estate in the slave.: 
in controversy in the defendant, as  the executor of Xrs .  Gamble, 
but it was there only to feed the estoppel. Such is the case put 
by J u d g e  Hemlerson in Ilfoore 1.. TT'illis, supra. And such vias 
the decision in Rawlin's case, 4 Coke, 52,  in which it was held 
that  if a man leased land in  which lie had nothinq, and after- 
r a r d s  bought the land, such lease would be good against him 
by conclusion. but nothing in interest, till he bought the land;  
but as soon as he had bought lLe land it nould become a lease in 
interest. Christmas v. Oliver, 2 Smith Leading Cases, 417, is  to 
the same effect. The case was that  one -Inn Stephenson was en- 
titled to an  estate in fee upon the continzencp of her surviving 
a certain individual. While the continpencv vet continued she 
and her husband made a lease for a term of years and leried a 
fine to support it. She survi~-ed the tenant for life and the 
ejectment Jvas brought to recover the term. I t  was admitted by 
the defendant that the fine and the recorery cperated by Tvay of 
estoppel, bound the lessors and parties and p r i ~ i e s ,  but i t  mas 
insisted i t  did not hind stranqers. The Court decided that  it 

bound the lessors by eqtoppel or conclusion, so long as the 
(415) contingency continued. and that  when the contingency 

happened the estate that d e v o l ~ d  upon them fed the 
estoppel, and the estate created by the fine ceased to be an  estate 
by estoppel only. and became an interest. 2 Thom. Coke, 488. 

RCFFIN, C. J. I f  one sell and convey a chattel absolutely, he 
cannot a f t e r ~ a r d s  say he had no title a t  the time or a defectire 
one, and for that  reason take the thing back. I n  an action for 
it by the purchasers against the seller, the latter's conveyance 
must conclude the matter between them. I t  is impossible he 
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could be allowed to justify the detention in direct opposition to 
his own sale. I t  must be the same when an action is brought 
against one claiming under or representing the seller, which is 
the case here, as the defendant alleges a newly acquired title in 
his intestate, who conveyed to the plaintiff's testator, and that 
such title came to defendant as her administrator. It was ad- 
mitted in the argument that this mas generally true. But it was 
insisted not to be so here, because the deed to the testator was 
made by one of the next of kin of an intestate from whom the 
negroes came, and therefore that it passed her distributive share 
of then?, and, consequently, that it could not create an estoppel. 
Now, an absolute sale of a personal chattel, unless there be a 
stipulation to the contrary, imports a warranty of title, where 
possession is delivered, and i t  would seem that the vendor could 
not recover the thing, nor withhold the possession of it from the 
vendee, against his own undertaking that the title was good, 
upon such a quibble as that supposed, namely, that the title was 
at  the time of the sale good for a month, or for an undivided 
tenth part of the thing sold. But, in truth, it need not be con- 
sidered here whether the ancient technical rule alluded to, which 
concerns conveyances of land, can be applied to sales of person- 
alty. For a right to a distributive share is clearly not 
an estate of which any notice whatever can be taken at (416) 
law as the subject of a conveyance. Smith v. Gray, 18 
N. C., 42. I t  is a mere right to call the administrator to ac- 
count and have a decree for distribution after the debts paid, 
and the next of kin have no legal property in any specific chat- 
tels which may form parts of the effects. All the next of kin 
together cannot recover or convey a single slave. When the ad- 
ministrator has made a distribution, then, and not till then, do 
the next of kin acquire a legal interest or title. A decree against 
the administrator for distribution does not vest the legal right 
in things decreed to the next of kin, but only operates in per- 
sonam, and requires the administrator, in whom the title is, to 
convey it in such mode as will be eEectual to vest the property 
at  law; as, for example, to endorse bonds, make transfers of 
bank stock and public securities, or convey or deliver slbves; 
and until such endorsement, transfer or delivery, the next of 
kin has not the property and cannot sue as the legal owner, 
that is, in  his own name. I n  a legal sense, then, the deed passed 
the property in the slaves to no extent whatever; and, conse- 
quently, if the subject were land, in which the vendor had but 
an equitable interest, the case would not be within the rule re- 
lied on for the defendant. Nor can the operation of the intes- 
tate's conveyance be affected by the decree in the suit against 
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the administrator. The nature of decrees in equity has just 
been mentioned. They do not  even profess to pass the legal 
title, and therefore they cannot create an estoppel in relation 
to it. I t  was said, indeed, that  the petition mas for partition 
among the next of kin, as tenants i n  common. Doubtless a par- 
tition of land or of slaves, under the statute, constitutes a legal 
title, for  the parties had a title of that  kind before, and all they 
wanted, in addition, was that  each one's share should he ~ l l o t t e d  
in  sereraltp, and the statute gives the judgment that  operation. 

But petitions for legacies and distributive shares and the 
(417) decrees in  them partake of the nature of the like proceed- 

ings in equity (Holding v. Holding, 1 N. C., 633; Il'riglzt 
v. Lowe, 6 N. C., 354) ; and the suit in this case mas agairist the 
administrator for distribution, and between tenants in common 
for partition. I n  itself, therefore, the decree can hare  no effect 
on the title to the slaves, either as a conveyance or an  estoppel, 
and the judgment should be affirmed. 

PER CURIA~I. Judgment affirmed. 

ELIPHALET T E A L  r. WILLIAM C. FLAKE.  

Where a u a n  has been arrested under n c n p i a s  a d  s a t i a f a c i o t d u m ,  and 
has given bond for his appearance a t  court; n here an issue of 
fraud has been made u p ;  where the issue h,ls been continued 
from tern1 to term; where his sureties hare from time to time 
surrendered h im;  where tile issue has been decided against him 
and he has been committed to prison in a l l  these cases, a t  the 
instance of the creditor : JZcld ,  that under the act, Rev. St., ch. 
58, sec. 0, the creditor is responsible to the jailer for his fees 
or allonance for the food furnished to the lrisoner during the 
whole time he was confiner1 in jail. 

APPEAL from the Superior Court of Law of dmsoa, at Fall  
Term, 1849, Dick, J., presidinq. 

This was an  action of assu~tlpsit, commenced by ~va r ran t  be- 
fore a justice of the peace fo r  Anson County, and brought by 

successive appeals to the County Court, and from thence 
(418) to the Superior Court, to recover from the defendant a n  

amount of jail fees alleged to be due the plaintiff for  
feeding one John  X. TTilliams w h i l ~  in his custody as jailer of 
said county a t  the suit of the defendant for debt. 

The  evidence v a s  that  the defendant had caused the said 
John 11. Williams to be arrested under a capias ad satisfncien- 
durn, dated 23 Xay ,  1844, for  a debt due by the said Ti l l iams 
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to the said defendant, and that the said Williams gave a bond 
for his appearance at  July Term, 1844, of Anson County Court, 
to take the benefit of the act for thc relief of honest debtors; 
and at the said July Term, 1844, an issue of fraud mas made 
up, and continued from term to term until January Term, 18-16, 
when thc said Williams having appcared, he was surrendered 
by his sureties, and on the prayer of Flake was ordcrcd into the 
custody of the sheriff, who committed him to prison, where hc 
remained fire days, and then gave a new bond for his appear- 
ance at April term, to which the trial of the issue had been con- 
tinued ; that at  April Term, 1846, the said Williams again made 
his appearance, and was again surrendered by his sureties, and 
was again prayed and ordered into custody and again committed 
to prison, where he remained five days, and, the trial of the issue 
being again continued, he gave a new bond for his appearance 
at  July  Term, 1846 ; that on 1 June his sureties surrendered him 
to the sheriff, who committed him to prison, where he remained 
forty-four days until the trial of the issue of fraud at  July  
Term, 1846, when, being convicted of fraud, he was committed 
to prison until he should make a full and fair disclosure; the 
prisoner having remained there four days under the said order, 
the plaintiff demanded of the defendant his fees up to that time 
incurred, alleging that the said Williams was unable to pay 
them himself, which it was admitted was the fact;  but 
the defendant refused to pay them or in any other way (419) 
to satisfy the plaintiff. Whereupon the proceedings were 
instituted against him by warrant, as before stated. The de- 
fendant objected on the trial to the plaintiff's recovery, upon 
the ground that the only pretense for making the defendant lia- 
ble was the provisions of see. 6, ch. 58, Revised Statutes, and 
that the said Williams, at  the times the several claims of the 
plaintiff accrued, was not "actually confined within the walls of 
the prison by reason of mesne process for debt, capias ad satis- 
faciendurn, or by surrender of bail after judgment." 

The court being of opinion that the plaintiff's care was within 
the provisions of thc act, a verdict and judgn~ent were rendered 
accordingly; and, a rule for a new trial for misdirection of the 
judge on the point above stated being discharged, the defendant 
appealed to the Supreme Court. 

Strange  for plaintiff. 
No counsel for defendant. 

NASII, J. The plaintiff's action is founded upon sec. 6, ch. 
58, Revised Statutes. Two questions are presented to the con- 
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sideration of the Court. The first is, mas Williams, the debtor 
of the defendant, Flake, in actual imprisonment b y  reason of 
rnesne process for debt,  capias ad sat is faciendum,  or  surrender  
by  bail, a f t e r  judgment?  A capias ad satisfaciendzrm had issued 
a t  the instance of the defendant, Flake. under which Williams 
had given bond for his appearance a t  court, agreeably to the pro- 
visions of the statute. H e  duly made his appearance, and an 
issue of fraud being made up, the cause was continued. At the 
term when the issue was to be tried. the sureties of Vil l iams 
surrendered him, and, on the motion of the plaintiff in that  

action, the defendant, Flake, he was ordered by the court 
(420) into the custody of the sheriff, who committed him to  

jail. This is not a new question here. I n  TT'rigkt v. 
Roberts ,  28 X. C., 120, it was decided that  the comnzi t l i tur  to 
the sheriff was in execution, and could not be in  any other way. 
The debtor had been arrested on a ca. sa,  and discharged out of 
the custody upon gix-ing bond, and upon a surrender by his 
sureties, and on the prayer of the creditor, m s  ordered into 
custody. 8. v.  Ell ison,  31 S.  C., 274, is to the same effect. 
The  Court, then, is of opinion that TTillian~s, the debtor., was in  
a r c f a  custodia by reason of the ca. sa. upon which he was ar-  
rested. 

The second question is, is the creditor a t  whose instance a 
d ~ b t o r  is imprisoned. bound to support him while in jai l? By 
the coiumon law an imprisoned debtor JTas obliged to support 
hin~self, and, if unable to do so, was dependent upon the hu- 
manity of the jailer or of others. The act of 1773, ch. 100, com- 
monly called the forty shillinqs act, does not alter the common 
I a v  in this particular, but limits the time of his confinement to 
the first t~ventg  days. n-hen, by pursuing its provisions, he may 
entitle hinlself to a discharge. So f a r  as the question now be- 
fore us is concerned, the law- remained unaltered down to 1521. 
I n  that  year a n  act x a s  passed by which i t  was made the duty of 
the jailer to furnish the prisoner with food for tn-enty days; 
"and he may, if the prisoner be unable to discharge it, recover 
the same of the creditor at n-hose instance such prisoner is con- 
fined," and limits the obligation upon the sheriff to furnish food, 
and of the creditor to pay for them to that time. In  1836 the 
Le@slature passed the act whose  pro^-isions we are considering. 
It 1s manifest t h r t  the Lepidature intended substantially to 
chanqe the law upon this subject. The  liability of the debtor to 
support himself for  the first t~venty days of his confinement is  
still continued, if he is  able to do so;  but if lie is not, the bur- 

then n-as not to be thrown upon the jailer nor upon the 
(421) charitable, but upon the creditor for  whose benefit he is  
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confined. By this act the creditor is bound, not only for the 
first twenty days, but for the whole time the debtor is con- 
fined at  his instance. The act makes it imperative on the jailer 
to furnish his prisoners with proper food, if they require it, 
"and may, if the prisoner be unable to discharge the claim for 
them, recover the same from the party at  whose instance such 
debtor was confined in jail; and when the prisoner shall have 
remained in jail for the space of twenty days, it shall be lawful 
and sufficient for the sheriff or jailer to give notice thereof to 
the plaintiff, etc., and to demand security of him for the prison 
fees that may arise after the expiration of twenty days; and if 
he shall fail to give such security, then to discharge such debtor 
out of custody." For the first twenty days the sheriff is com- 
pelled to rely upon the creditor as his surety for the payment of 
the food furnished. But after that time it is optional with him 
whether he will or not. The debtor may be unable and the 
creditor not less so. To render himself secure the jailer is at 
liberty to call upon the creditor to give him additional security. 
Whether the creditor will do so or not is at  his own pleasure. 
But he nevertheless remains, under the act, liable for the food 
furnished to the creditor. I t  was not the intention of the act 
that the prisoner, if unable to support himself, should be main- 
tained by the jailer or the public, but by his creditor. I-te was 
not to starve. We concur with his Honor that the case is within 
the provisions of section 6 of the act of 1836. 

RUFFIK, C. J. Upon the words of the Revised Statute the 
action is maintainable; and it will appear perfectly plain to one 
who traces the progress of our statute-law upon this subject to 
its present state. 

Originally, an imprisoned debtor could no more call on the 
jailer or creditor for food than for clothing. The act of 
1773 left the l a v  unaltered, except that in section 9 it (422) 
provided that, if a debtor, not able to pay his prison fees, 
should after the expiration of twenty days be discharged by the 
creditors, the jailer might recover his fees from the creditor. 
Ire. Rev., 185; Turrentine 1 ) .  Nurphy, 5 N. C.. 180. Then, in 
1821, it was enacted that the jailer should furnish necessary 
food to a debtor in prison, if required; and it entitled the jailer 
to charge therefor the legal fees for keeping prisoners, and, if 
the prisoners should be unable to pay them, to recover them 
from the creditor-with a proriso, however, that the jailer 
should not be obliged to furnish the food nor allowed to recover 
for it from the creditor for a longer time than twenty days. 
Those acts are plainly expressed and rest upon a just principle. 
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I f  the creditor choo4e to discharge the debtor, the jailer cannot 
detain him in order to coerce payment for the food supplied to 
him. Therefore it Tvas right the creditor should be required to 
make the debt good, if i t  could not be got from the debtor, be- 
cause he was not "an insolrent person." So the qecond act 1-ery 
properly required the creditor to provide reasonable food for  his 
imprisoned insolvent debtor, rather than he should go without, 
or  the burden of supply,ing i t  should fall on thc jailer or other 
charitable persons. But it Tvas then ob~ious ly  deemed not right 
to extend that new privilege of the debtor to a longer term than 
that  for  s ~ h i c h  the law deprived him of the other p r i ~  ilege of a 
discharge upon his oath of insolrencv. For,  if he was insolvent, 
it  n7as hi.; fault not to take the oath as  soon as he v7as allowed to 
do it. and he could h a ~ e  no right under such circumstances to 
refuse to take the oath, in order that he niight be maintained in 
jail a t  his creditor's charge. But if,  in fact, he mas not insol- 
;lent, and for that reason could not take the oath and entitle 
himself to his discharge, then he ought to be maintained out of 
his own meani. and not 117 his keeper or creditor. Hence, the 

act fixed upon t~ventg  days as that  to which the obligation 
1423) of the jailer and creditor to find and pav for the debtor's 

food should be limited: because that  n a s  the period a t  
which, if he vould, the debtor might establish his insqlrency by 
his oath and be dischnrcerl. The next step lvas to pass the act 
of 1326, ch. 58, see. 6, b~ ~ ~ h i c h  it is  enacted, as i n  1821, that  
the jailer shall furnish the debtor v i t h  food, should he require 
it,  and that he may, if the prisoner be unable to pav the fees 
therefor, recover them from the creditor. Then, i n  lieu of the 
pro~~iqo,  comes this further enactment : "and when the debtor 
sliall h a w  remained in jail for  the space of t r e n t y  days, i t  shall 
be lawful for the jailer to give notice thereof to the plaintiff, 
his agent c r  attorney, and demand security from him for the 
prison fees that  may ari ie after  the expiration of txventy days, 
and if he shall fai l  to qire such security, then to discharge such 
debtor out of custody." The act thus plain17 irnpo~es a positive 
iniunction on the jailer to m a i n ~ a i n  the debtor indefinitely, or 
so lons as he is kept in jail, and makcs the creditor liable thers- 
for from the beginning to the ending of the imprisonment, 
although the debtor d l  not take the oath of insolvenc-r. Those 
affirmati~e pro~is ions  are subjected to but a single qualification, 
2nd that  makes the matter stronger againqt the creditor, which 
is, tha t  the jailer shall not be obliged to trust the creditor alone 
for the fees accruing after the first tventy  days, but may re- 
quire security for them, and, if the creditor should not give i t  
upon request, the jailer may let the prisoner at large. The  lia- 
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bility of the creditor is, therefore, absolute under all circum- 
stances, provided only the debtor be found not to be able to pay 
the fees; and, besides, the creditor must beforehand secure t h e ,  
payment, upon pain, on his inability or omission to do so, of 
having his debtor turned out of prison. That seems to be the 
clear sense of the statute. I t  is true, it may put great 
hardships on creditors, as it allows the debtor to live in (424) 
jail as long as lie chooses, at the expense of his creditor, 
or enforces his creditor to agree to his discharge without bring- 
ing him to  hi^ oath, arid thereby niay enable a dishonest debtor 
to ctnccal and retain property. But those are consequences for 
the attention of the Legislature, upon consideration of which 
the statute niay be modified. They cannot be regarded by the 
Court so as, by construction, to contrcl the plain language in 
which the act is now expressed. 

PER CURIAM. Judgment affirmed. 

NATIIAK VOSCUE. ADMINISTRATOR, ETC., V. ALLEN G. EUBANIC, 
ADMINISTRATOR, ETC. 

1. Where A, haring a claini for a uegro slare, sued out a writ of 
replerin, under which the sheriff seized a uegro in the possession 
of B, which writ for some cause was quashed: Held, that A could 
not sustain an action of detinue against B until the slave had 
:~ctually been restored to the possession of B. 

2. In  a n  action of detinue the plaintiff mnst show an actual possession 
in the detc~ndant of the thing demandrd, at the time or shortly 
before the writ issues, or a controllinq Irolver orer it. 

APPEAL from the Superior Court of Law of JONES, at Spring 
Term, 1848, Llicl;, J., presiding. 

The action is detinue for a slave, which was brought against 
one Dickson, and reaived against his administrator. The plain- 
tiff' had demanded the slave from the intestate, and, upon 
refusal, sued out a writ of replevin to the Superior Court (425) 
of Jones, a d  Dickson gave bond with sureties for the 
perfornlance of the judgment according to the statute. Before 
the return of the writ the suretie? became dissatisfied, and they 
obtained a warrant froni a magistrate commanding the sheriff 
to seize the slave again, and he did so. On the day before the 
writ was returnable the sheriff's office expired. But he returned 
the writ, and, early on the first day of the court, which was 
Wednesday, it was quashed; and immediately afterwards, and 
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while the old sheriff had the s l a ~ e  in his possesqion, this action 
was commenced bv suing out the ~ ~ r i t  and delirering it to the 
new sheriff. On Wednesday evening the old sheriff applied to 
a gentleman, who had been Dickson's attorney in the replevin, 
to knox- what he should do with the slave, and was told to dc- 
liver him to Dickson. H e  did not do so on that day, because 
Dickson was not a t  court ;  but on Thursday he carried the slave 
to Dickson's and delirered him. His  Honor was of opinion, 
upon these facts, that the action would not lie, and the plainti8 
was nonsuitcd, and appealed. 

J .  H. B T ! ~ N  :rnd J. TI7 .  Rryai l  for plaintiff. 
K O  counsel for defendant. 

RTTFIS. C. J. As the objection of the defendant is  founded 
on very nice and technical reaqons, the Court mould willingly 
sustain the action if it  could be done withnut violating the prin- 
ciple on which the detinue reqts. I t s  object is to recover a thing 
specifically; and therefore the l a ~ v  gires it only against one who 
i t  sees had it in his power. when wed, to delirer the possession 
thereby demanded of him. The gist ~f the action is the de- 
tainer ; ~ f  the date of the wr i t ;  and, hence, as mas correctly 
stated in Chnrlrs 7%.  Elliott ,  20 X. C., 606. it  is incumbent on the 

plaintiff to show an  actual possession in  the defendant a t  
(426) that time. or a general controlling power orer  the thing. 

I n  this caie the Court is of opinion he showed neither. 
The phintiff. it is  true, had denmnded the s l aw while Dickson 
had him. and if the latter had afterv-ards parted from the pos- 
session, 1 , :~11~1  f i d e  or voluntarily, that ~ ~ o u l d  not have defeated 
this action, because, as laid donn in the caye cited, i t  vould 
have becn taken to be in fraud of tlic action, and not tolerated. 
F o r  it is  impocsible to bring suit the nest instant after  the de- 
mand, and the poisessor ought net to he allon-ed to elude the 
action for the thing by covertly putting it out of his actual pos- 
session. But that lins no application here, because the intestate 
did not put av7av the thine, but, either rightfully or wrongfully, 
i t  11 as taken from h i i ~  TI-ithout his fault and apparently against 
hiq will. and he had not reacquired i t  when this suit was brought. 
I f  the sheriff, for want of a bond from the intestate, had taken 
the q h r c  froin hini, it  is conceired that  certainly the plaintiff 
colild not lmre diqrnisqed the replevin and brought detinue be- 
fore the posseq;ion n-as restorcd. although the sheriff, as he 
ouqht, might riot hare  deli\-ercd the slave to the plaintiff upon 
his replerin, but h a w  kept hini. For,  having caused the posses- 
lion to be taken from the other party by process sued with the 
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view to secure the ultimate recovery of the slave specifically in 
one manner, he ought not to abandon that method and resort to 
detinue on the prerious possession of the defendant, but only on 
its restoration. It could make no difference, as to the right to 
bring detinue, that the sheriff did mrong in keeping the slave 
from both of the parties, for hy such mrong the defendant was 
deprived both of the actual possession and of any controlling 
power over the slave. The sheriff did not pursue exactly that 
course here; but he did, substantially. After haring left the 
slave with the defendant in replevin, he illegally seized him 
under color or pretense of the same process, and he actu- 
ally held him when this writ was sued. The possession (427) 
cannot be deemed the pos~esqion of Dickson for the pur- 
poses of this action; for at any moment from that in which the 
shcriff took the elare to that in whicli he restored him it is ap- 
parent that the sheriff v7as liable to Dickson in detinue; and it 
seems impossible to hold that Dickson, as a person wrongfully 
deprived of the possession of his slare, might recorer from one 
person, and likewise to hold that, without any act on his part in 
fraud of the lam, he was liable to the action of detinue, as at the 
very same time having the possession. I t  is in that respect this 
case differs from that of Garth v. Howard, 3 Carr and Pa,ynn, 
346, and other cases, in which the defendant mas held liable 
upon the ground that he still had the control of the thing, har- 
ing only pledged or bailed it. A bailment of any kind by Dick- 
son is not pretended. On the contrarp, it cannot be doubted 
that the sheriff was a trespasser under color of the replevin; 
and he might hare been sued in detinue or trover by either 
Dickson or the plaintiff, whichever had the title. The return 
of the slave to Dickson, after this snit n7as commenced, can 
make no difference; for the question is ~ ~ h e t h r r  the plaintiff 
was entitled to the action \Then he brouqht it, and subsequent 
events can have no influence on that question, unless they were 
of a kind to shon- that the possession of the sheriff nas  derired 
under the defendant in some rnanner that did not divest him in 
law and fact of his general power and control over the property. 

PER C LTRIAX. Judgment affirmed. 

Cited:  W e b b  7 ; .  Ta?jlor, 80 N. C. ,  306. 
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m7here a deed of trust is riven for the security of several debts, some 
of which are bonn pde and some tainted with usury, the cieed is 
not void as to the bonu fide debts,  pro^-ided these debts are 
separate from and u~iconncctrd IT it11 the usurious debts. 

APPEAL from the Superior Court of Law of ROCI<ISGHA\I, at 
Spring Term, 1849, Dick, J., preqiding. 

This is an action of ejectment to recover the possession of the 
tract of land set forth in the plaintiff's declaration. Both par- 
ties claimed under Thomas Thompqon. The defendant claimed 
under a deed of trust duly executed and registered in the regis- 
ter's office of Rockinqham County. The plaintiff claimed un- 
der a sheriff's deed founded on judgments and executions, levies 
and sale duly made by the sheriff. I t  is admitted by the parties 
that among the debts secured under the trust there is an amount 
sufficient to cover the value of the property conveyed in the 
trust ~ ~ h i c h  are bona f d p  and not affected bv usury. I t  is also 
admitted that anlong the debts secured under the trust there are 
debts founded on usurious considerations to an amount suffi- 
cient to coyer the value of the property conveyed, and that the 
deed of trust is prior in date and registration to the judgments 
and executions under vhich the plaintiff claims. I f  in the opin- 
ion of the court, on this statement of fact, the plaintiff is in law 
entitled to recorer, the defendant being in possession, there is to 

be a judgment for him; otherwise? j.udgment for the de- 
(429) fendant. His Honor being of opinion with the defend- 

ant, pro forma, gave judgment accordingly, and directed 
a nonsuit, from vhich judgment the plaintiff prayed and ob- 
tained an appeal to the Supreme Court. 

Xorehead for plaintiff. 
~~ec l e l l  for defendant. 

PEARSON, J. The only question is whether a deed of trust is 
void rh ich  was made to secure several debts due to different 
individuals, some of which debts are usurious. It is not void. 
The estate passed, and is a security for the debts not tainted 
with usury. The declarations of trust only in reference to the 
usurious debts are void. 

I n  Shober v. Hauser, 20 X .  C., 222, i t  is held that a deed of 
trust made to secure a usurious debt is void; in that case there 
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was but one debt secured, which debt being usurious, the deed 
could only operate as an "assurance for a usurious debt," and 
was properly held to be void. 

But in  this case there are several debts due to different indi- 
viduals; some of them are not tainted with usury, and are in no 
wise connectedawith those that are. The operation of the deed 
was to pass the legal estate, with a separate declaration of t rus t  
for each of the debts therein enumerated. There can be no 
reason why the declaration of trust in reference to one debt may 
not stand, and the declaration of trust in reference to another 
be held void. So if a deed contains a declaration of trust in  
favor of several debts, one of which is feigned, and there be no 
connection or combination between the creditors to whom the 
true debts are due and the grantor or person for whose benefit 
the feigned dqbt is inserted, there can be no reason why the 
declaration of trust in favor of the true debts may not stand 
and the feigned debt be treated as a nullity. 

I f  a bond secures the performance of several covenants (430) 
on conditions, some of which are legal and the others 
void, i t  is valid so fa r  as respects the conditions that are legal, 
provided they be separated from and are not dependent on the 
illegal. But if a contract be made on several considerations, 
one of which is illegal, the whole contract will be void. The 
difference is that every part of the contract is induced and 
affected by the illegal consideration; whereas in cases where 
the consideration is tainted by no illegality, but some of the 
debts are illegal, the illegality of such as are bad does not com- 
municate itself to or contaminate those which are good, except 
where from some peculiarity in the contract its parts are in- 
separable or dependent upon one another. 1 Smith Leading 
Cases, 284; note to Coll ins  v. Rlanton,  and the cases cited. 
Here the consideration which raised the use for the purpose 
of the conveyance is merely nominal. The debts secured are 
distinct, due to different individuals and in no way connected 
with or dependent on one another; the deed is valid so far  as 
respects the good debts. I t  would be unreasonable and defeat 
the object of deeds of trust if they are to be declared void, and 
honest creditors deprived of their security for debts, because 
the debtor, without their knowledge or concurrence, may insert 
an usurious or feigned debt. No one would bid at  a trustee's 
sale if he could be deprived of his title by showing that one of 
many enumerated debts was tainted with usury. The case of 
Harr i son  v. H a n e n t ,  5 Taunt., 780, was relied on for the plnin- 
tiff. The case is not an authority against the conclusion above 
announced, but tends, we think, greatly to confirm its correct- 
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ness. The son of the defendant owed several debts to the plain- 
tiffs, some of which were usurious, and wishing to get a further 
advance, agreed to dram three bills upon his father as a security 
for  the whole. The  bills rere accepted, and the first paid;  but, 

i n  a suit on the second, i t  was held to be void because i t  
(431) was a security for the amount in which were included 

some usurious debts. Although i t  was urged that  the 
amount of the first and second bills would not exceed the amount 
of the good debts, the reply was tha t  if the plaintiff was allowed 
to recover he could apply the amount to the bad debts and sue 
the son on the good debts; that i t  was the same as if the son 
had given his note, with his father as security, for  the  hole 
debt. The contract mas entire. The  security was given as well 
for  the illegal as the legal pa r t ;  they are connected together 
and cannot be separated; which distinguishes it from this case. 
Here  the debts are connected; one may be paid and another 
rejected. I t  is the duty of the trustee to pay the good and reject 
the bad ones. I t  is  the same as if a separate deed of trust for  
each of the creditors had been executed. 

PER CURIAM. Judgment affirmed. 

Cited: Harris v. DeGrafcnreid, 33 K. C., 93 ;  Xtone v. Mar- 
shall, 52 N. c., 304; Palmer v. Giles, 58 N.  C., 78;  McCorkle 
v. Earnhardt, 61 N. C., 301;  Carter v. CocEe, 64 N. C., 242;  
MchTeill v. Riddle, 66 X. C., 294, 5 ;  Xorris  v. Pewson, 79 N .  
C., 257, 262; Sazxge c. Knight,  92 N .  C., 500; Woodruf v. 
Bowles, 104 N. C., 207; Brown v. Simocks ,  124 N .  C., 417, 
422; Sutton v. Bessent, 133 N .  C., 564. 

DOE ON DEMISE OF JOHN STOWE ET AL. r. JOSATHAS DAVIS ET AL. 

1. A devised as follows: "I nire to the lnwfnl heir3 of my son B, 
deceased. the plantation whereon I now live." "I fire to my sons 
C and D, and their children, tlie residue of my estate, both real 
and personal," etc : Hclrl. thnt nlthoueh the testator had bouqht 
a tract of land adjoininr thnt on which he had previously lived, 
yet, as he cultirnt~d tho two n.: one farm for many years, they 
r e r e  both to be inchided in tho dm7i.:e to the heirs of R, as "the 
plantation on which he thrn lired." 

2. I t  is not competent, in the construction of a will. to prove by wit- 
nesses that the testator meant n claucr i n  his n-ill to be different 
from Fhat it was written. or afterwards declared that the clause, 
as -mitten. was different from the purport of it on its face; though 
evidence of parcel or not parcel of the thins devised, or any other 
that serves to fit a thing to the description, is admissible. 
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APPEAL from the Superior Court of Law of SURRY, a t  Fall 
Term, 1849, Caldwell, J., presiding. 

The respective parties claim under the will of Abram (432) 
Stowe, in which he devised as follows: "I give to my 
wife the plantation on which I now live, during her life, one 
horse," etc. Then, after several gifts of chattels to others, fol- 
lows this clause: "Fourthly, I ,gire to the lawful heirs of my 
son Abram, deceased, the plantation whereon I now live." ''Sev- 
enthly, I give to my sons John and Joel, and their children, the 
residue of niy estate, both land and negroes and personal prop- 
erty." The will contained dispositions of personalty not mate- 
rial to this controversy. 

The question on the trial was whether the premises passed to 
the heirs of Abram under the gift in  the fourth clause of "the 
plantation" whereon the devisor lived a t  the making of the will, 
or to the devisees in the seventh clause of the residue of the 
land, the latter of whom are the lessors of the plaintiff. Evi- 
dence was given that, for some years before the date of the will, 
the testator owned four tracts of land, which he had purchased 
from different persons a t  different times. H e  lived on one of . 
the tracts, and had a considerable farm on it, which he occupied 
himself. He  then bought an adjoining tract from one Brown, 
whereon there was no building, but a field cleared, containing 
about forty acres, which laid immediately adjoining the cleared 
land which the testator had before cultivated as aforesaid, and 
there was a fence near the line between them. The testator, 
afterwards, during his life cultivated, as one farm, the cleared 
land on his original tract and that on the tract purchased from 
Brown, all being enclosed by the same fence, but still the fence 
on the line between the two tracts was kept up, running from 
the river on which the land was situate back to the said outside 
fence. After the purchase from Brown the land so bought was 
called by the testator "the Brown place," and that which he 
before owned he called "the home place." The other two 
tracts he called, thc one, "the Gentry place," and the (433) 
other, "the Oliver place," after the persons from whom 
he purchased them. The action is for the tract bought from 
Brown, and upon that evidence a verdict was rendered for the 
plaintiff, subject to the opinion of the court upon the question 
reserved, whether, upon the facts stated, the lessors of the plain- 
tiff were entitled to the premises or not. Judgment was after- 
wards given for the plaintiffs, and the defendants appealed. 

Boyden for plaintiffs. 
No counsel for defendants. 
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RCFFIS, C. J. The Court holds that the premises passed to 
the v-idom for life, with remainder to the heirs of Abram, under 
the descriution of "the nlantation whereon I now lire." I f  the 
case stood upon the ~vords of the mill alone, without any evi- 
dence respecting the two tracts of land, upon parts of both of 
which was situate the portion under culture by the testator, 
there could be no doubt. "The plantation on which the owner 
lives" would certainly be understood generally to be all the con- 
tiguous land of the proprietor IT-hich he resided on and made 
one parcel by using different portions of it for his o7i7n culture 
for a series of years, although it may originally have consti- 
tuted several tracts, and although some parts of the body, and 
of the several tracts which made up the body, may remain uncul- 
tivated and uncleared. The term "plantation" has several sig- 
nifications, but a man's plantation at such a place is understood 
by the bulk of the people here to be the land he owns a t  that 
place, whereof he is cultivating more or less in annual crops. 
More properly, i t  designates the place planted; but in d l s  i t  is 
generally used to express more than the enclosrd and cultivated 
fields, and to take in the necessary ~voodland-indeed, com- 

monly, all the land forming the parcel or parcels under 
(434) culture as one farm, or even what is worked by one set of 

hands. Bradshaw v. Ellis, 22 N. C., 20, was a case of 
the latter kind, in which, upon the whole will. the Court held 
that "my plantation" carried two tracts, which were half a mile 
apart, as they m7ere both cultivated together by the testator as 
one farm. This construction is not at all aaried by any of the 
facts proved. There is no attempt to establish that a m  partic- 
ular part of the contiguous land was knoxn and called the tes- 
tator's plantation, separate from some other of the parts under 
culture. On the contrary, the proof vas  merely that different 
parts of the plantation \?-ere called by the distinct names of "the 
R r o ~ m  ldace" and "home place." Rut that x i s  nqtlling inorc 
than a mode of desipating the different fields which make up 
the farm;  which, instead of "farm," the testator calls by the 
term "plantation," ~vhich is the more familiar to the mass of 
our citizens. I f  the devise had been of the ('home place." or 
"the Brov-n place," then those particular veil-known names 
would hare controlled more qeneral ~vords of description. But 
the gift is not by the name of either of the parcel., but bp a 
general one, "plantation." which in fact embraced botli parcels. 
As all the land ~vhich was actually in culture is embraced by 
the term "plantation," in its strictest sense. that must, of course. 
pass. But the d e ~ i s ~  cannot be restricted to that. For, of 
neces4ty. it is to he snpposed the testator meant to give with it 
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the contiguous woodland, or, at  least, as much of it as should 
be requisite for a supply of timber and wood; and, as he has 
pointed out no mode of ascertaining how much he deemed requi- 
site, or what particular part he intended, the Court cannot say 
that less than the whole was given. For these reasons the Court 
deems the judgment erroneous. 

As there must be a cenire de novo, i t  will perhaps facilitate 
the next trial to dispose of a question of evidence stated 
in the record. Besides the evidence given, the plaintiff (435) 
offered to prove that, when about to make his will and 
while making it, the testator said he wished to give "the home 
plantation" to his wife and Abraham's heirs, and the "Brown 
place" to Joel and John and their children; and that, after the 
will was made, the testator showed a person the dividing line 
between those two places, and said that he had given the former 
to his ni fe  and Abraham's heirs, and the latter to John and 
Joel and their children. Upon objection the court rejected the 
evidence; and, we think, properly. Evidence of parcel or not 
parcel is competent, or any other that serves to fit a thing to the 
description. But as we had occasion to say in the late case of 
Barnes v. Simms, 40 N .  C., 392, i t  is not corppetent, upon a 
question of construction, to prove by witnesses that a testator 
meant a clause in his mill to be different from what it lvas 
written, or afterwards declared that the meaning of the clause, 
as written, was different from the purport of it upon its face. 
That would be to control the writing, or, rather, to make a new 
will by parol. The evidence was, therefore, inadmissible. But 
on the first ground the judgment must be reversed, and a venire 
ds novo awarded. 

PER CURIAM.' Judgment reversed, and a venire de novo. 

Cited: Jones v. Xorfleet, 52 K. C., 476: Woods c. Woods, 55  
N .  C., 427; NcLennon v. Chisholnz, 66 X. C.. 101;  Harvey v. 
Harvey, 12 IT. C., 574; Jones r .  Robinson, 78 X. C., 401; 
HcDaniel v. Xing, 90 N .  C., 603; Horton v. Lee, 9 9  3. C.. 232. 

1. The co~nrilisvio~lcr~ of S e ~ r  Rern recorcred n j i ~ d a i i c ~ ~ t  : ~ s l i n s t  the 
sheriff nud his surcties for the a~nonnt  of the tnsw d ~ i ~  to the 
town. nhicli he llncl failed to png orer. A\fterxrnrtlr one of the 
s n r ~ t i e s  had the moaeg paid and an nssianni~nt m:ldt to n third 
person of the judgment, by the attorney of the mnmissioners, 
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which was afterwards ratified by the commissioners, and a receipt 
wns qir-en hy the treasurer of the board to the sheriff, to enable 
him to renew his bonds : 

2. Hcld ,  first, that the pnylilent of the money aild the assignment to a 
third 1,erson of the judgment did not amount in law to a payment 
and satisfaction of the judgment as against the defendants 
therein. 

3. Held, qc.condly, that. although the receipt may have operated as a 
fraud upon the court. yet it is not conclnsive as to the fact of 
pajrnent by the defendants in the judgment, but may be ex- 
plained. 

4. Hclt l .  thirdly, that, though a j u d ~ e  is not required to respond in 
the, rers nords of an iilstru?tion 1)rtiyed for by counsel, yet it is 
wror if he does not substm~tially ~nee l  the nintter of law and 11ut 
the matter of fact directly to the  jury. 

APPEAL from the Superior Court of Law of CRAVEX, a t  Fall  
Term, 1549, Manly, J., presiding. 

This ~ v a s  a sci. fa.  to Phillip Pipkin, administrator of John  
B.  Dawson, deceased, to revive a judgment recorered by the com- 
missioners of the town of New Bern, a t  the February Term, 
1843, of Craren County Court against his intestate, John B. 
Dawson, Joseph* L. Bryan, J o h n  Bryan and John 31. Bryan, 
sureties to his bond, for  the default of the said Damson, as 
Sheriff of C r a ~ e n  County, i n  not payin? orer the town taxes 
due on the property listed in  1541, brought up  to the Superior 
Court by appeal from the County Court. The pleas are nu1 

tie1 r e c o ~ c l ,  payment, accord and satisfaction, release. 
(437) The plaintiff introduced the record of the jud,ment 

upon x~hich  the sci. fa .  issued. 
James TP. Bryan xms examined as a w i t n ~ s s  and testified, as 

stated in the annexed paper (marked B ) ,  ~vhicli is referred to 
for greater certainty as  a par t  of the case. 

Allen Grist proved that  the money 11-as paid bv Patrick M. 
Bryan, and the assignment made to Pritchett n-as for  his benefit, 
and i t  was by his instructions that  the ~vitneqs made h: 1s return 
upon the venr l i t ion i  c z p o n a s .  . 

The defendant exhibited and prored a receipt in writing to 
his intestate from Thomas S .  Gooding, J r . .  the treasurer of the 
commissioners, for  the taxes due on the property listed in  1841, 
bearing date 15 August, 1843, which for qreater certainty is 
referred to as part  of the case and marked (C) .  

Thomas S. Singleton, introduced on the part  of the defend- 
ant, who was commissioner and intendant of police a t  the time 
the judgment was recorered, and also a t  the time the assignment 
was made, proved that  he had been instructed by the board of 
commissioners to employ an  attorney to collect the taxes due on 
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the property listed in  1841, from the sheriff. and that he had 
accordingly employed the services of James W. Bryan for that 
purpose, but had not received from the board of commissioners 
any authority to sell and assign the debt, and had not therefore 
given any. He  further proved that, on the day after the assign- 
ment, John B. Dawson exhibited his receipts to the County 
Court, as required by lam, and was permitted to renem his bond 
and to qualify as Sheriff of Craven County, to which office he 
had been elected for the term of two years froin August, 1843. 

I t  mas admitted that no other money had been paid on the 
execution except that by P. 11. Bryan; that Gooding was the 
treasurer whose duty it was to receive all the moneg due to the 
town, and to dispose of the same under the directions of the 
commissioners. I t  was alro admitted that the honey 
paid by P. M. Bryan went into the treasury of the com- (438) 
missioners, Tvas receired bv them and disposed of to the 
use of the town, and also that the sci. fa. mas issued in the name 
of the commissioners by the assignee, Pritchett, and mas prose- 
cukd for the benefit of Brvan, and with the acquiescence of the 
comn~issioners. 

The counsel for the defendant contended that the receipt to 
Damson mas a satisfaction of the judgment; that the money 
ad~~anced by Bryan n~ould in law operate as a payment, unless a 
there mas a valid assignment of the judgment; that neither the 
attorney nor treasurer liad the authority to sell or assign i t ;  that 
if  the,^ had been made by the special instructions of the com- 
nlissioners, and it mas a part of the agreement that Dawson 
should have a receipt from the treasurer to enable him to renem 
his bonds, the contract n-as void and could not be set up by the 
assicpees as an explanation of the receipt. 

The defendant's counsel requested thc instruclion that there 
was no evidence of any authority from the commissioners to the 
attorney or treasurer to sell or assign the judgment. 

The court instructed the jury that the rcccipt produced by 
Dawson's adminiqtrator was not concluqirc in its nature, but 
liable, purniant to  ell-eqtablished principles. to  be explained, 
and it was therefore their duty to inquire, upon a d u ~  considera- 
tion of all the testimony, whether the money adranccd by P. 11. 
Bryan nlas intended between the parties Bs a sa t i s f ac t i on ,  ac- 
cording to the words of the receipt, or a purchase.  I f  the money 
was paid by P. 11. Brpnn in order to effect a purehaw,  and so 
received by the treawrer of the company. with the approbation 
of the intendant, the transaction could not be i???!alidated as 
such ,  or, in other ~ ~ o r d q ,  operate as a pavment and extinguish- 
ment, because there was no previous authority in their corporate 
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capacity to sell. The want of a previous power, if it 
(439) were necessary, would at any rate be cured by a subse- 

quent ratification of the act, reception and use of the 
money thus raised, if such were the fact. 

Supposing there had been an after-arrangement between Daw- 
son and the treasurer of the commissioners, by which the receipt 
in question was to be given, and an imposition thus practiced 
upon the court in the renemal of the sheriff's bonds, and suppos- 
ing, further, that the sheriff could avail himself of his own 
fraud, such an arrangement would not affect injuriously the 
rights of one not a party to it. Indeed, if there had been an 
original fraudulent design entertained by Dawson and Gooding, 
afterwards carried into effect by the execution of the receipt, it 
would not invalidate the transaction as a purchase. unless the 
purchaser participated in it. Under the instructions the jury 
found a verdict for the plaintiffs, and from the judgment 
thereon the defendants appealed. 

[James TT'. Bryan 's  testimony.] 

I was employed by Henry S. Singleton, Esq., the intendant 
of police of the town of S e w  Bern, to obtain judgment against 
John B. Dawson, Sheriff of Craven County, and his sureties, 
for the t o m  (New Bern) taxes, due on the property listed in 
1841. This judgment was obtained according to the due course 
of the court in Craven County Court, and the execution was 
issued to the Sheriff of Beaufort Countp, the defendant in the 
same (Damon) being sheriff of Craven, and there being no 
coroner of Craren Countp. At the August Term, 1843, it be- 
came necessary that John B. Damson should renew his bond as 
sheriff of Craven, and, on Xonday, when I went to the court- 
house and before I entered the courthouse, I met at the door 

Allen Grist, the sheriff of Beaufort, Thomas S. Singleton 
(440) and Thomas S. Gooding, also one of the commissioners 

of the town of S e w  Bern, and treasurer, as I was in- 
formed subsequently, of the board of commissioners. There 
was much conversation about Dawson's being unable to renew 
his bonds in consequence of his inab i l i t~  to settle the public 
dues and produce the required receipts; but by whom this con- 
rersation was had I am unable nov particularly to say. P. M. 
Bryan came to me and asked me if he could not purchase the 
execution in question jn faror of the commissioners of New 
Bern, and hare i t  acsigned to him. I told him he could cer- 
tainly do so, and I left them all below stairs and went up into 
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Coar \ ~ ~ s s r o x c ~ s  c. Dawsos. 

the courtroom. Shortly thereafter. Thomas S. Singleton, Allen 
Grist, sherifl of Beaufort, Thomas S. Gooding and P. X. Bryan 
canie into the courtroom. Thonms S. Singleton. Allen Grist 
and Thomas S. Gooding came into the bar;  the former took his 
seat on the left-hand side of the bar and Thonlas S. Gooding 
and Allen Grist seated themselves on the same bench beside me 
on the right-hand side of the bar. Upon takinq their seats, 
Thomas S. Gooding remarked to me, "XTe h a ~ e  arranged this 
execution mith P. 11. Brgan, and he is to pap the money and 
take an assignment of the execution, and n-c wish you to make 
the calculation and assignment," and thereupon U r .  Grist laid 
the execution before me on my table. I made the calculation 
and wrote the receipt and assignment, as appeared on the exe- 
cution, having previously asked to whom the assignment should 
be made, mhereupnn P. X. Bryan, who was standing at n ~ y  back 
outside of the bar. remarked that he wished it made to X r .  
Pri tchet t .  P. 11. Bryan then handed to me some nioney and 
one or two checks of the TT'ilmington branch of the Bank of the 
State on the bank here, n-hich were payable to said Bryan and 
endorsed by him. U p m  the receipt of these moneys and before 
I mould settle with Thomas S. Gooding, knowing that he was 
of dissipated habits. I inquired aloud if Mr. Gooding 
was the treasurer of the commissioners of the ton-n of (441) 
New Bern, and was informed that he was. I thereupon 
paid Mr. Grist his commissions, gave my check to Thomas S. 
Gooding, as treasurer of the co~nmissioners of Kew Bern for 
the amount due the commissioners on the execution, and also 
gave my check to P. J i .  Bryan for the balance due him, the 
checks exceeding the amount due on the execution, and Thomas 
S. Gooding signed the receipt and I accordingly made the 
assignment. Thomas S. Singleton, who all this time was sitting 
on the opposite side of the bar, asked if the business mas com- 
pleted or the arrangement made, I do not know ~ ~ h i c h ,  and upon 
being informed that it was, they all left the bar. 

I had no special authority from the comlnissioners to make 
the assignment of the execution, other than what took place as 
herein stated with Thomas S. Singleton and Tbqmas S. Good- 
ing, both of them at the time being commissioners of New Bern, 
the former the intendant of police and the latter treasurer of 
the board, and I acted in the matter, as I then and now con- 
ceive, under their instructions alcine. The advancement of the 
money n-as intended by the parties to be a purchase, out and 
out, of the execution, and the nlonep due npon the same, and lvar 
so expressed at the time when I vas  sitting in the bar. John 
B. Dawson vas  not present when this transaction took place. 
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Thomas S. Gooding received the moneys for my check on the 
Bank of the State. I deemed i t  best, as  Gooding 77-as a dissi- 
pated man, for my own protection, that  he should put his re- 
ceipt on the execution, but P .  M. Bryan bad nothing to do with 
this transaction of taking Gooding's receipt. I knev nothing 
of any other receipt given by Gooding, and no mention was 
made of such a thing to me. 

ReceiI~ed of John B. Damson, Sheriff of Craren County, six 
hundred and sixty-eight dollars and fift y-nine cents ($668..B), 
being the amount of taxes due to the commissioners of the town 
of New Fern  for 1841, and being all that  is  due to the said 
commissioners from the said Dawson. 

THOMAS S. GOODIXG, JR., Treasurer. 
15  August, 1843. 

Ti'. H. I laylvood for plaintiffs. 
Dolznell for defendants. 

PFSESOX, J. The counsel of the defendants insisted that  the 
money adranced by Rrpan ~ o u l d  i n  lam operate as a payment, 
unless there n-as a d i d  asqi~nwent  of the judgment. 

This  position is  untenable. I t  is  IT-ell settled that jud,ments, 
as ~vell  nc: notes, map be kept up for the benefit of a surety, who 
adranced the a n ~ ~ m n t  of the debt to the creditor. This could 
not bc if a d i d  assiqnment was necessary, for  judgments are 
not negotiable, and an  aqsianment does not pass the legal in- 
tereqt. I f  the money be adranced bv the surety, i t  is  presumed 
to be a payment, and it is necessary to rebut this presun~ption 
bv taking an assiznment to a third person. I f  i t  be a note, the 
legal interest passes to the assipee.  to the use of the surety. 
I f  a judqment, the legal interest does not pass; and the only 
effect of the assignment is  to rebut the presumption of payment 
by an  unequivocal act, showing the intention to be to keep u p  
and not extinguish the judgment. 

If  the money be advanced bv a third person (as was done in  
this case), there is no presumption of payment, for a payment 

cannot be made bv a straneer. and there is no occasion 
L J 

(443) for an assignment. The  only purpose i t  can answer 
x~hen  the securitv is  not nesotinble i s  to  furnish  roof. 

in reply to any that, b j  possibilit;, mig6t be made t endkg  td 
show that  the money belonged to the debtor. Fo r  such purpose 
i t  is not necessary that  the assignment should be valid; i t  is  
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sufficient for it to be made by the person to whom the money is 
paid, as explanatory of the act-a part of the res gesta., show- 
ing the intention. 

The counsel further insisted that "if i t  was a part of the 
agreement that Dawson should have a receipt from the treasurer 
to enable him to renew his bonds, the contract was void, and 
could not be set up in explanation of the receipt." 

The charge in response to this is, '(supposing there had been 
an after-arrangement between Damon and the treasurer of ihc 
commissioners, by which the receipt in question mas to be gil-en 
and an imposition thus practiced upon the court in the renewal 
of the sheriff's bonds, and supposing further, that the sheriff 
could avail himself of his own fraud, such an arrangement 
would certainly not affect injuriously the right of one not a 
party to it. Indeed, if there had been an original fraudulent 
design entertained by Dawson and Gooding, afterwards carried 
into effect by the execution of the receipt. it mould not inrali- 
date the transaction as a purchase, unless the purchaser par- 
ticipated in it." 

The defendant excepts because the charge is not responsive to 
the instruction prayed. We think the exception well founded. 
The instruction prayed for is not stated with much distinctness, 
and it is probable that in the hurry of the trial his Honor did 
not fully apprehend i t ;  i t  alleges, as a fact, that Bryan mas a 
party to the fraudulent agreement, and. as a matter of law, that 
if such mas the fact, the plaintiffs could not explain the receipt. 

I f  the court was against the defendants upon the law, 
they had a right to have the opinion positively expressed ; (414) 
if with them, to have the fact directl?j and distinctly s u b  
mitted to the jury. We infer that his Ronor r a s  with the de- 
fendants upon the matter of law. But the fact was not directly 
and distinctly left to the jury. The firqt proposition, mhich 
supposes an after-arrangement betm-een Damon and the treas- 
urer, and the second, mhich supposes that Damon could take 
advantaqe of his own fraud, and the conclusion, that quch an 
arrangement would not affect injuriously the riqht of one not 
a party to it, do not touch the instruction prayed for. 

The last proposition, that if there m-as an original fraudulent 
design betm-een Dawson and Gooding. it wonld not invalidate 
the transaction as a purchase, unless the purchaser participated 
in it, is an i n f e r ~ n t i a l  expression of opinion in favor of the 
defendants as to the law. But i t  does not bring to the notice 
of the jury the matter of fact, whether Bryan mas or was not a 
party or privy to the fraud. I n  the prominent and direct man- 
ner in which the defendants had a right to have i t  presented it 
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was the pivot upon ~vhich the case turned, so far as the jury 
were concerned, yet i t  is introduced indirectly. with the word 
"unless," treating it as a new qualification of a preceding prop- 
osition. 

A judge is not required to respond in the very words of the 
instruction, but it is error if he does not substantially meet the 
matter of law and put the matter of fact directly to the jury. 

The defendants are entitled to 'a  new trial, if the matter of 
law be with them, assuming the fact to be as they allege. 

The agreement was a fraud upon the public; if it was execu- 
tory, no court would enforce i t ;  but it was executed, and the 

inquiry is as to its effect. 
(445) The defendants insist that as a fraud lvas practiced 

upon the court by Dawson and the treasurer of the plain- 
tiffs and Bryan, for whom the plaintiffs hold the legal estate, 
the receipt by which the fraud was effected cannot be explained, 
and it must be taken as a fact that Dawson did pay the judgment. 

I t  is clear that this is not according to the truth, for Damon 
never paid one cent. The moncy belonqd to Bryan, and he 
allori-ed Gooding to give Damson a receipt for the taxes of prop- 
erty listed in 1841, by xi~hich the court were decei~ed. Upon 
what principle can this establish a payment by Damon, or shut 
out the truth, as beheen the parties to the fraud? If ,  instead 
of a receipt for the taxes for which the jud,pent was taken, 
satisfaction had been entered upon the record, that would have 
discharged the jud,gment (as a release discharqes a bond) and 
the parties would haae been concluded. But n receipt nerer 
concludes; it is merely a written admission, and mav be ex- 
plained like a verbal one. Here the very fact of the fraud 
explains the receipt, and shows how it happened to be giren 
when no money was paid by Dawson. I t  is a key to the trans- 
action, and opens it at  once. Bryan adranced the money, took 
the judgment as a security, and permitted 2 fnlqehood to be cer- 
tified to the court, to accon~modate his friend Daxvson. 

Relieved of all collateral matter, it is simply this case: a 
creditor gives his debtor a receipt (no money beiny paid) to 
enable him to acquire a false c r~d i t .  Does that pay t h ~  debt, or 
prevent the creditor from explaining the receipt? What riqht 
a person defrauded by such a falsehood may  ha^-e, is another 
question. The debtor cannot, on a receipt, cscept as eridence 
of a payment, and the other evidence shom it to be false. 

Upon the n-hole, the defendants have no riqht to  complain. 
PER CURIAM. Judgment affirmed. 

Cited:  S .  2.. Hinson, 83 X. C., 642. 
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DEK ON DEIIISC or ASX PIERC'E r. ASTIIOST A. RTAXETT. 

I. When the real plaintiff ill ejectuwnt is a tenarlt in common, though 
hc lliay decl;we for the ~vholr,  he has 11ot a n  absolute right to 
11n\-~ n rcrdic.t for the \~liole. but the jury may render such a 
verdict, leurin? the l?laintift' to take ]~ossession a t  his peril. The 
more corrt2r.t (.oiirse. l io~vt~rer, is. n.11~11 the cstent of the title 
can be sceu \vith re:~sonnble cert;riiity. to set forth in the rerdict 
the undiridtd slitwe to \ r l~ich the t i t k  al~l)c:~recl, and to enter the 
judginent ac~corrlingly. 

2.  r p o n  the ~ ~ r o b a t c  of a deed for land by husband and wife, the wife 
residiiig in another State, n con~lilissio~i to take the private es- 
:uuillntion of the n-ifc may issue  fro^^^ the court of tlie county 
where the Inlid lies. under the act of 1751. I n  the Re~ised  
Stntutcs, by :i !ilisl~rilit, the \rord "cozi~!ft~~" i11 the act of 1731 is 
changed to the \rord "county." hut, froiii the contest, the coil- 
struction of the Rerised Statute iilust be the same as  that of the 
act of l 7 X  

3. In  order to he :~llo\~-ecl to introclucc in el-idtnce the deed of n mnr- 
rierl n-oiii:r!i. tlit- followiilfi Sucts were proved: ''Thfit ul)on the 
record of Sew IIa~iover Coniity Court. :rt hui'ust Term, ISIS, 
tht ' r~ \\.:IS it11 entry in these words: @rdert?d, tlltlt John NcColl 
aud David Joi~es h e  appointed to ta lx the 11rir;:te esnill;ntition 
of Sarah Pierce, wife of l'cter, touching her free erccutioii of n 
deed esecntt~d by then1 to Samuel Potter, dated 21 July. 1SlS. On 
10 August t l i ~  clerk issued a c'ou~niission to the said McColl ;uld 
Jones, as  residents of Sew 1I:lnorer. to take the priry esanlina- 
lion of the fcinc., rec,itii~g that the d(.ed had bwn 11rorc.d iu the 
County Court, n~id that it h:ld been rel~resented to the court that 
the said Sara11 could 110; tr:lrel. etc., : ~ n d  up011 it  the comniission- 
ers on the same clay retur!lcd the 11rir;lte esaminntioll," n~lcl then 
follon-s an entry on the col~iii~ission, t l i :~t  the csecutiou of tlir 
cleed was l ~ r o r ~ d  by 11cColl. \vho, xiid Jones. nre the snbscril~iiig 
\ritnesses ; nl~ou wliich it V:IS registered : V e l d ,  thtlt this KZIS not 
sufficient proof of the c~secution of tlic deed by the wife. 

APPEAL f r o m  the Super ior  Court  of L a w  of XEW HHANOVER, 
a t  F a l l  Term,  1840, Dit I;, .T., p r ~ s i d i n g .  

T h i s  is  a n  ejectment f o r  :L lot i n  T i l m i n g t o n ,  ~ u h i c h  (447) 
Abraham Golden purcllnsed i l l  1813 i n  fee, a n d  of v h i e h  
he died seized, in 1815, and  TI i thout issue. T h e  action was com- 
menced i n  April,  1815, a n d  the  demise is l a id  on 1 January ,  
1840, f o r  ten years, a n d  is f o r  the ~ v h o l e  lot. 

T h o  lessor of the  plaintiff claimed by descent f r o m  Golden, 
a s  the  daughter  and  only sulariuing child of S a r a h  Fleming, 
who was a daughter  of a s;ster of Golden. A s  a declaration by 
Golden of t h e  s tate  of h i s  family,  t h e  plnintifi  g a r e  i n  eridence 
his  n d l ,  made  in 1898, -vvherein h~ p a r e  p a r t s  of his  estate to 
his sister N a n c y  Gar re t  a n d  hcr  husband J a m e s  Gnrrct,  and to 
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his two nieces, Sarah  Fleming and Ann Fleming, and to Abra- 
ham Golden, son of his brother SVilliam, and the other children 
of his  said brother, and to the children of his brother James, 
and the residue of his estate, to his wife, Rachel, for  her life. 
The  -plaintiff also examined one Peter  Pierce as a witness, n h o  
deposed that  the said Sarah  and Ann nere  the daughters of a 
sister of said Golden, and resided in Xaryland;  and that, i n  
August, 1516. the said Sarah  and the witrlcss intermarried there, 
wl~iie she was an  infant, and that they always rekided there 
uutil the dcnth of Sarah,  which hnlppcned in 183.5. The witness 
further deposed that he and the said Sarah  had issue three 
childrrn, of whonl one died in the lifetime of the qaid Sarah,  
and the other two survived he r ;  that  one of them was named 
Villiarn Hc-nry, ~ h o  n a s  born in March, 1520, and died before 
this suit Tras brought; and the other v a s  Ann, the lessor of the 
plaintiff, ~ 1 1 0  was born 15 Korember, 1823, and has never been 
in  this State. The  witness further deposed that  neither the said 
Sarah nor he was in possession of any land in this State during 
their intermarriage; and 2lso that Ann, the aunt of the lessor 
of the plaintiff, married one SVilliani Pierce, ~ ~ h i l e  she was an  

infant, a i d  they are both btill l i ~ i n g  in Xaryland;  and 
1418) also that James Garret  and his wife, Ann, died in o r  

brfora 1832, without issue. 
The plaintiff further gare el-idcnce tha t  the defendant x a s  i n  

posesiion of thc lot and had been ever since lQ9S ; but he gave 
no direct c~ idence  that  any perion TITas in possession after the 
death of Golden, until the defendant entered. 

The defendant then gave in  eridencc a deed from James Gar- 
ret and his r i f e  for the premises in fee to Sanluel Potter, dated 
27 October, IS47 ; also a deed from the ~ ~ i t n e s s  Peter Pierce and 
his n ife, Sarah,  to the said Potter ,  dated 2 1  July,  1918. The 
latter deed recites that tlic barcainorq believed they were enti- 
tled to part  of the reversion of thc r e d  estate of Abraham 
Golden, d~ceased,  after the death of inid Golden's widov, then 
the v i f e  of said Potter, and that, n-ithout admitting the same to 
be true, the said Potter, i n  order to saae lawsuits, was milling 
to pay a certain sum of moner to the said Pierce and wife; and, 
then, in consideration of $100 paid, it purports to grant and 
bargain and sell to Potter and his  heirs all the right, title and 
interest in the real estates in North Carolina which those per- 
smlq derived from the wid  Golden. As to the probate of this 
deed, the followinrr f a d s  are  stated: Upon the record of S e w  
Hanorer Countv Conrt, a t  A u ~ u s t  Sessions. 1818. iq 911 entry in 
these words: ('Ordered. that John JfcColl and Dar id  Jones be 
appointed to take the private rssmination of Sarah  Pierce, wife 

322 
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of Peter  Pierce, touching her free execution of a deed executed 
by them to Samuel Potter, dated 21 July,  1818." On 10 August, 
1818, the clerk issued a commission to the said McColl and 
Jones as residents of New Hanover, to take the p r i ry  examina- 
tion of the feme, reciting that  the deed had been proved in the 
County Court, and that  i t  had been represented to the court 
that the said Sarah  could not travel, etc.; and upon it 
the coninlissioners on the same dav returned the nrirate (449) 

\ 8 

examination, and then follom an entry on the commis- 
sion, that  the execution of the deed was proved by &Coll, who. 
and Jones, are the subscribing vitnesses; up011 it was 
registered. 

The execution of the deed from Garret and wife vias proved 
by a subscribing witness before the late Judge X e a w e l l ,  who 
ordered it to be registered as the deed of Garre t ;  and, reciting 
that  Ann, the wife, resided in the State of Maryland, he also 
ordered the clerk of New Hanorer County Court to issue a 
coinmission to two or more fi t  persons ill Xaryland to take her 
privy exanlination touching the esecutim of the deed by her. 
The commission mas issued, and on it the privy examin-t' Lr 1011 

was taken in  the usual form, and returned, and thereupon i t  was 
ordered to be registered. 

The defendant further gare  in evidence a deed for the prem- 
ises from the said Potter to himself, dated 4 December, 182s ; 
and also read n deposition of a uitrless living in Philadelphia, 
taken by the plaintiff, statinq that a young man was admitted 
into the al~iishouqe of that  city and died in October, 1844, who 
gave as  his llaine ITilliam Henry  Pierce, and stated that he was 
of JIaryland and of the ace of t~~en ty - f i r e  )-ears. 

The plaintiff then gare  further evidence that the said Samuel 
Potter, i n  1813. administered on the s t a t e  of Golden Tvith the 
will annexed, and ahout two year; afterwards married his 
widow. 

The court instructed the jury that the deeds from Garret and 
wife and Pierce and v i f e  were both ineffectual to pass the title 
of the respective f rnzes .  

The counsel for the defendant then n~orecl the conrt to in- 
struct the jury that the deed from Peter Pierce conveyed the 
premises during his life, and, therefore, that the plaintiff could 
not recover in  respect to the share of the lot ~vhich  was T-ested in 
his wife IT-hen the deed was made. But the conrt de- 
clined to g i re  the instruction as prayed, and instructed (450) 
the jury that  if the said Sarah  mas one of the heirs of 
the said Golden, and she and her husband ve re  seized of her 
share of the pren~ises a t  any time during the coverture, the hus- 
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band became tenant by the curtesy, arid the plaintiff could not 
recover in respect of that share, and that, if no persun mas in 
the adrerse possession of the premises, the actual seizin  as, by 
operation of lam, constructively in the said Pierce and ~ ~ i f e .  
But the court further stated to the jury that if they should be 
of opinion that the said Potter clai~ued the premises by ~ i r t u e  
of his marriage with Golden's n-idom and of the deed from Gar- 
ret and wife, and thence infer that Potter was in the actual pos- 
session of the premises at the marriage of Pierce and wife, and 
thence up to the time the said deed vas  made by the said Peter, 
then there would be no such seizin of the premises as would 
make him tenant by the curteqy, and the plaintiff ought to re- 

The counsel for the defendant also prayed for an instruction 
that there Tas no eridence of the death of the sister of Golden, 
mho m s  the grandmother of the lessor of the plaintiff, and 
therefore that the plaintiff could not recover. Thereupon the 
court directed the jury that, if the qrandniother mas still living, 
the plaintiff could not recover; but stated further that there was 
eridence on xhich the jury might find that she was dead before 
this suit vas  brought, if it should satisfy them that such mas 
the fact. 

The counsel for the defendant also prayed the court to in- 
struct the jury that, as the lessor of the plaintiff Tvas not entitled 
to the whole of the premises, but, at most, only to a share as 
tenant in common with others, the plaintiff ought not to recover 
more than in respect to such share. But the court refused, and 
told the jury that if the plaintiff was entitled to recover at  all, 
h.: m s  entitled to recorer the mliole lot, as the defendant failed 

to show that he was n tenant in common with the lessor 
(451 ) of the plaintiff. 

The jury found the defendant guilty as to the whole 
of the premises, and from the judgment accordingly he appealed. 

Strange for plaintiff. 
W. H. Haywood for defendant. 

RUFFIN, C. J. Upon the plaintiff's own evidence his lessor 
mas, at the trial, a tenant in common with her aunt, Ann Pierce, 
and also. at  the date of the demise, with her b ro th~r ,  William 
Henry, then livinq; and therefore the Court holds it erroneous 
to sag that the plaintiff mas entitled to recover the whole lot. 
I t  is true that a general mode of declaring upon a demise of a 
tenant in common for the whole has been tolerated, and upon 
i t  a recovery for the share allowed. I t  has been also held not 
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to be necessary that, i11 such a case, the verdict should find the 
precise share to which the lessor of the plaintiff was entitled, 
but that i t  may find the defendant guilty in general terms and 
then leave the party to take possession at the risk, should 
he take more than belongs to him, of being answerabls (452) 
therefor, to the action of the other party, and also liable 
to a summary order of the court for restoration of possession. 
But it is not the absolute right of the plaintiff' to have such a 
verdict. The jury may find according to the title; and when 
the extent of it can be seen with reasonable certainty, it is rec- 
ommended as the more correct, and it is usual, to set forth in the 
verdict the undivided share to which the title appeared, and to 
enter the judgment accordingly. Godfrey v. Gartwright, 15 N. 
C., 487; Arch. Forms, 380; Lenoir v. South, ante, 237; X d r -  
thur v. Porter, 6 Peters, 203. By that method questions are 
settled at  once which might otherwise produce troublesome con- 
troversy in other forms. Thc propriety of that course is more 
particularly exhibited in  an action by one of the tenants in 
common against another, in which case it is clear the plaintiE 
cannot be entitled to a verdict in such a form as would enable 
him to take judgment and execution authorizinq him, on their 
face, to turn the cotenant out of the ~vhole. That was admitted 
at  the bar to be proper in  the case last supposed. Rut it was 
argued, and it seems to have been the ground of the decision 
below, that i t  is otherwise when the parties arc not tenants in 
common, as was supposed to be the fact in this case. Tt m s  
not, indeed, the fact, since, as will be presently mentioned, the 
defendant has the title of Mrs. Garret, at least. But if i t  
were true, it could make no difference. For the question is not 
what the tenant has the right to hold, but i t  is whnt part the 
plaintiff has a right to recover. Now, that is what the lessor 
of the plaintiff had a right to demise, namely, the undivided 
share, and no more. For, althouqh the demise laid is for the 
whole, the very point of the dispute is whether the lessor could 
make such a demise, or, if not, for any and what par t ;  and 
the recovery must be for the share the lessor might rightfully 
have drmiscd. For tenants in commcn have several 
title., and therefore each of them had to bring his (453) 
srmral asqize acainst a disseizor, as he was obliged to 
count truly on his title, and the recovery of one could not be 
for more thnn he demanded or conld leqally demand. Hence, 
ncccssarilp, undor the jndcment. 11" entered into hi.. share only 
and became ~c iz rd  with thc diw4zor. Tn lilir manner, no more 
can be rightfully recovered in ejectment, even aqainst x wrong- 
dorr. than the share of the plaintiff's lessor; for the demise of 



I N  THE SUPREME COURT. [32 

a tenant in common, whether in the form of a lease for the whole 
or for a share, is really effectual for the share only, and, by a 
necessary consequence, the law cannot adjudge to a plaintiff 
more than the rirht thus derived from the lessor invests him " 
with. The jury might, according to the modern practice, have 
omitted to find the quantum of interest of the lessor, which 
would have left that to be determined in proceedings consequent 
upon the plaintiff's taking possession of too much-since that 
course seems to be established. But that will not entitle the 
plaintiff to call on the jury to go further than to say he has 
some interest in the land, and, agreeably to the direction here, 
require then1 to find expressly that the defendant was guilty as 
to the whole nrerriises. when the lessor's title. and. of course. his , , 
lease, is for k s .  ~ d r ,  against an affirmative verdict tha; the 
nlaintiff was entitled to the whole or to a certain part of the 
premises and a judgment accordingly, the court would not be a t  
liberty in a summary way to re-examine the title and control 
the execution of the writ of possession, or in an action for the 
mesne profits limit the amount of damages to the true interest 
of the lessor of the nlaintiff. as was done in Hnldfast v. She~a rd ,  
3 1  N. C., 222. 

Although the decision of the foregoing point disposes of the.  
case in this Court, get it is deemed proper to consider of the 
others, as n l ~ s t  or all of them will probably arise on another 

trial. 
(454) Then, in the next place, the Court holds that the deed 

from Garret and wife was duly executed to pass her in- 
heritance. The objection urged against i t  is that the feme was 
a resident in Maryland, and her esaniination and acknomledg- 
ment were then taken on a commission from the court of this 
State; whereas, i t  is alleged, a commission only goes when the 
woman is a resident of another "county" in this State, and the 
deed ought to have been acknowledged before a judge in Mary- 
land, or under a commission from some court of record in that 
State. But the objection is in no part tenable. The act of 1751 
directed a commission from the court of the county in which 
the land lies, when the wife is a resident of any other "country." 
By a misprint the word is changed in the Revised Statutes of 
1886 to "county." But that cannot affect this case, because 
this proceeding was in 1817 under the act of 1751. But if i t  had 
been after 1836 the Court would still hold the deed good; for 
the change from "country" to "county" does not alter the sense 
of the act. I n  the next section the act retains the form of the 
commission given in 1751, and the words of it are that the wife 
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"is not an inhabitant of our said State." Indeed, upon referring 
to the nlanuscript original i n  the secretary's office, the word 
appea r s to  be "country." I t  is  therefore clear that, in respect 
to residence nerelg, the act does not intend to form a coniniis- 
sion on its being in the same county in which the land lies or  in 
a different county in  this State, but that  it is to go only ~vhen  
the niaker of the deed lires out of the State. The other branch 
of the objection, that  the deed ought to hare  been acknowledged 
before a judicial officer of lIaryland,  is  also mistaken. The act 
of 1810, ~ ~ h i c h  authorizes that course, is cumulatire. I t  has 
never been supposed to supersede that  of lijl, but either method 
has been practiced, as it suited the convenience of parties. The 
act of 1836, indeed, presemes in i t  both the act of 1751 
and that of 1S10-thus clearly giving an election be- (455) 
tween them. 

K i t h  respect to the deed from Pierce and wife, the facts do 
not appear with sufficient distinctness to authorize the Court to 
form a satisfactory or positive opinion. Rut as they are sup- 
posed to be, the Court v,-odd concur in hclding it ineffectual as 
the deed of the wife, for r a n t  of a due acknon-ledgment and 
privy examination. The entry of record appointing McColl 
and Jones to take the examination does not state that the deed 
had been then proaed, and it cannot be collected from the cer- 
tificate of probate that  it had been. The inference is rathcr to 
the contrary, for, according to the copy set forth in the case, !lie 
certificate of probate is on the commission, and therefore cre- 
ates a presumption that  XcColl prored the deed  hen he re- 
turned the commission. I f  so, it  ~ o u l d  be wrong, as the act 
allows the colnnlission to be ordered only when the deed has 
been already esecutcd and acknm~ledged by the husband or 
prored. But, secondly, there was no order for a commission, 
and the act expressly requires such an order. Indeed, upon the 
face of the papers it would rather seen1 that, with or without 
proof of the esec:ltion, XcColl and Jones w r e ,  as members of 
the Court, appointed to ~ n k c  the pr i ry  examination of the 
x-onian as being within the rcrge of the court. I f  that be the 
fact, the proceeding is lilieniee wrong, because that can only be 
done when the deed ha? b c w  personally acknmdedged in court 
by the husband and ~ ~ i f e ;  in which case, consequently, the n-ife 
is examined only n-hether she dot11 vo lun ta r i l~  assent thereto. 
I t  mas held in Burgess 1 % .  TT7ilson, 1 3  S. C.. 306, that the two 
methods are substantially different, and that each 111ust be ob- 
served in its appropriate ca-e. Indeed, the counsel here seemed 
to yield this point; nncl therefore the Court supposcs thc state- 
ment is not niore precise. 
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(456) But supposing that deed not to be good as to the in- 
heritance, there is still the question whether the plaintiff 

can recowr during the life of Peter Pierce, the husband. There 
lacks nothing to complete his title, as tenant bv the curtesy, 
unless it be a seizin during the coverture. That person says 
that neither he nor his wife ever had possession of the premises. 
But that must mean merely that they did not in fact occupy 
nor hare perception of any profits; and he cannot be supposed 
to swear that he was not in possession by operation of law. 
Upon that point we concur with his Honor, conceiving it to be 
perfectly settled in our lam that when no other person holds, the 
possession is constructirely in the owner. The husband and 
wife are in, as to all the world besides themselves, and there 
seems to be no reason why they should not be so deemed as be- 
tween themselves. If the husband allow another person to be 
in possession, whereby the wife's estate may be prejudiced, he 
is justly excluded from the estate which would inure to him if 
he had done his duty by evicting the wrongdoer. But when the 
land is wild, for example, the husband is not bound to improve 
it, nor go through the frivolous formality of once setting his 
foot on it in order to acquire his estate by the curtesy. How- 
ever it may be elsewhere, there have been so many cases in this 
State in which the owner of land, riot occupied by any other 
person, has been held to have the rights and remedies of an 
actual possessor, that it cannot be called in question now. Then, 
had Pierce and wife such a possession during the marriage? 
The contrary is suggested only by reason that Potter claimed 
the land and had taken possrssiou of it before the marriage. 
But he did not marry until two years after Golden's death, that 
is, some time in 1817, and Garret's deed was made in October 
of that year; whereas Pierce was married in August, 1816, and 
there was thus a clear i n t e r ~ a l  of several nlontl~s in which it 

cannot he imaqined that Potter had entered, and the pos- 
(457) session mar in Piercc and wife. But, as the Court con- 

ceives, there was no evidence on which it could be found 
that Potter ever took possession in fact, or that, up to the time 
of his deed to the defendant, he had any other,possession than 
the rightful one i n ~ ~ l i e d  by lam to be in him as the owncr of 
shares in the lot under his purchaqes. J t  may be conjectured 
that he mould exercise acts of ownerchip oper the premises if he 
lived near them. But there is nothing which the law can deem 
ei-idcnce of it, proper to be left to the jnrg. He derived no title 
to the premises through his wife, for .he took no interest in 
them under the d l .  and she did not di~sent.  And the law ran 
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never allow the presunlption that one took possession of land as 
a mere trespasser, upon a bare possibility that he niag ha re  set 
up an  unfounded claim to some interest in it and without any 
proof to the fact itself. I t  was taken for eranted that  Urs .  Pot- 
tcr claimed the preniises under the general disposition in the will 
of all the real eqtate for her life. But that is begging the ques- 
tion, and is contrary to both a natural and leqal presumption, 
for, as the premises were subsequently pnrcllased by the testator 
and did not pass by the will, the hypothesis that the midow, 
nevertheless, claimed and took powe.ision of them is entirely 
inadmissible vithout evidence to thc fact, of vhich  the case 
states none was given here as to any period prior to 1625. In-  
deed, it does not appear that there lvas a house or a fence on 
the lot, or that any person occupied it.  The Comt  therefore 
holds it to hare  been erroneous to submit the question of a pos- 
session by Potter  to the jury, upon the eridence given. 

Supposing, llo~i-ever, that  upon the next tr ial  it  should appear 
that Xrs .  Golden clainled the prernircs for life and actually 
held them upon such c la in~ from Golden's death, then we should 
hold that  no estate arose to the husband. Pierce; and the 

. title of the lessor mould depend on the sufficiency of her (-138) 
mother's deed, of ~vhich  all has been already said which 
the statement before us ~v i l l  allow. I f  that should turn  out to 
be insufficient, the lessor of the plaintiff will be entitled to one- 
sixteenth of the premises, according to the statement of the 
family before us. Fo r  Golden's will s h o v  that  he left two 
brothers and their families, and a sister, Ann Garret. and an- 
other sister or  her two daughterc, one of whom mas the mother 
of the lessor of the plaintiff. Therefore the premises vould be 
divisible, first. into four shares: and, next, one of them n-ould 
be again divided between Sarah and Ann Fleming, in case their 
mother was dead, and the lcssor of the plaintiff would be enti- 
tled to one-half of Sarah's eighth. or one-sixteenth. The other 

c2 

sixteenth may belong to her non-, but it did not on the day of the 
demise, but was then vested in her brother, TT'illiani EIenry, \vho 
died in 1841. Upon the question vhether the grandniother of 
the lessor of the nlaintiff was dead or l i r i n ~ .  there xTns eri- 
dence, and sirony c~idcnce ,  to be left to the jurv. The c i r c ~ ~ m -  
stances, that  Goldcn does not notice her in his ni l l ,  IT-hile lie 
prorideq for her children: that no account iq g i ~ c n  of her since 
1808, althouqh her con-in-law was exanlined on thp trial, and 
that Potter purchased from one of lier children, all tend to raise 
a presunlption of her death lonq ace. I t  is truc. his Honor 
stated inac.curatelp that the plaintiff nlipht recorer if she died 
before this suii was brought; for. to  hare  that effect. her death 
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must have occurred before the defendant's title was perfected 
by the statute of limitations. But the position was laid down 
in  reference to the instruction prayed, which did not relate to 
the period of that person's death, but insisted, on the contrary, 
that she was then living; and, thus restricted, it was correct. 

PER CURIAJI. Judgment reversed, and a venire de novo. 

Cited: DeCourcy v. Burr, 45 N. C., 184; Pierce v .  Thne t t ,  
51 N. C., 166; Withrow v. Biggerstuff, 82 N. C., 86; McGlen- 
nery T .  iVi7ler, 90 N.  C.,  219 ; Yancey u. Greenlee, ib., 319; 
Bryan 1.. Eason, 147 N. C., 291. 

DEX ON DEMISE OF JAMES L. BATTLE ET AL. V. JOfIiY F. SPEIGHT. 

1. Whether a republication of n will can be proved by parol evidence 
of the declarations of the testator, merely, is mattrr of great 
doubt. 

2. At all events, the evidence shotild show z clear determination on the . 
part of the testator to republish. 

APPEAL from the Superior Court of Law of EDQEC~MBE, a t  
Fall Term, 1849, Battle, J., presiding. 

After the decision of this case at  December Term, IS48 (see 
31 N. C., 288), it came on for trial a second time, when the fol- 
lowing facts were agreed: That Louis D. Wilson, then of the 
town of Tarborough, made his will in these words: "In the 
name of God, Amen. I, Louis D. Wilson, do, this 26 May, 1833, 
make this my last will and testament. First, I give to my sis- 
ter Mary the sum of $500. Secondly, I lend to my sister Nancy 
the land and plantation inherited from my father, and all my 
negroes; and after the death of my sister Kaney, to her surviv- 
ing children equally. Thirdly. I give to the chairman of the 
County Court of Edgecombe and his successors in office the resi- 
due of my estate, both real and personal, for the use and benefit 
of the poor (the paupers) of said county, to be appropriated and 
managed under the supervision of the justices of the county. 
Fourthly. I give my town lots, Nos. 27 and 28, to Eliza Cotton, 
now Eliza Thon~pson." 14nd that the paper was written and 
signed by the testator; and, after his death, was duly proved, in  
November, 1847, as his will, passing both personal and real 

estate; that the testator's sisters, Mary and Nancy, and 
(460) Eliza Thompson, died several years before 1847, and 
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that the testator kne~v  that  they were dead; that  the testator, 
having become an officer in the Army of the United States, des- 
tined for Mexico, was in July,  1847. making arrangements pre- 
paratory to his departure on the next day, and was at his own 
house in Tarborough, looking over a large collection of miscella- 
neous papers, spread out before h im;  and that rh i l s t  he was so 
engaged a gentleman called on him, but the testator continued his 
examination of the papers, and in the midst of it, 011 taking up 
one of the papers, the testator made a slight exclamation, which 
attracted the attention of the visitor. and then the teztator read 
the paper silently, and threw i t  to the visitor without offering a 
m-ord, but proceeded in the examination of his papers; that the 
visitor silently read the paper (which was the d l  above set 
forth), and said to the testator: '(Is this the only will vou have 1'' 
and the testator replied, "That's all, s ir7 ' ;  whereupon the visitor 
handed back the paper and said to the testator, "A11 the persons 
to whom you hare  given property are dead," and the testator 
rejoined, "Yes"; and nothing more was then said on the sub- 
ject; that  on the mor~iing of the next day the testator said to 
several persons that  he had been so busy that he had not had 
time l o   rite his will, and asked one of them nhether a will 
made in Mexico would be valid, and i t  was concluded that 
it mould be; that  i n  the evening of that  day the testator de- 
parted and went to Rocky Xount,  i n  order to take the railroad 
for TI-ilmington on his way to Mexico, and that, upon getting 
to Rocky Mount, the testator remarked to a friend that he had 
been writing almost incessantly during the r e e k  past, and yet 
had not n-ritten the lllosi important document; and on the suc- 
ceeding morning the testatcr nienfioned to the same friend that  
he had not the document, but he ~vould do so as  soon as  
he should get to Mexico-not saying a t  either time x ~ h a t  
kind of document it was to ~vhich  he alluded; that on (461) 
that day the testator procceded on his journey and soon 
sailed for Vera Cruz, and that  he was talren verv sick on the 
voyage and died within a few days after he landed. 

The premises nwntioned in {lie declaration are the lots in 
Tarborough devised to Eliza Thompson, and a tract of land, 
sr-hich the testator bought between the years 1583 and 1347 ; and 
the lessors of the plaintiff are the testator's heirs at l a ~ i ~ .  

Tt Tpas agreed that  if,  i n  the opinion of the court, the fore- 
going facts and conversations did not amount in law to a re- 
publication of the said will in the year 1847, there should be a 
judgment for  the  lai in tiff for all the premises; and if the court 
should be of opinion that they did amount to such republication, 



I N  THE SUPREME COURT. [32 

then there should be a judgment for the plaintiff or the defend- 
ant for such parts of the premises as the court should think 
them respectively entitled to. 

The court held that there had been no republication of the 
will and gave judgment on the case agreed for the plaintiff for 
all the premises; and the defendant appealed. 

B. P. Moore for plaintiff. 
Xo counsel for defendant. 

RUFFIN, C. J. The return of this case has presented to the 
attention of the Court a second time the question whether the 
republication of a dated holograph will, lodged and found as 
prescribed in the act of 1874, can be established by parol proof 
of declarations, merely, of the testator. I t  has received much 
consideration, and it is owned that the more i t  has been reflected 
on the more questionable the affirmation of the proposition 
seems to be. Republication makes a will operate from the 
period of the republication, as if it had been then executed; so 

as, for example, to pass land acquired between the orig- 
(462) inal execution and the republication. Then, to allow of 

a republication by verbal declaration simply is, in effect, 
to give another date to the instrument, so as, by means of parol 
evidence of such declarations, to make i t  pass land acquired up 
to such new date, or, in other words, to render it to that extent 
a different instrunlent from what it purports on its face to be. 
I t  may be that, from necessity, such evidence of a publication 
or republication of wills of this kind must be competent, in 
order to show that the party deceased was treating it as his com- 
pleted will. But it is, obviously, dangerous evidence, and it 
may defeat the policy of the acts in requirinq something more 
than words to constitute either a publication or a revocation of 
a will. The Court, hmwm-, declines deciding the point, choos- 
innr to leave it onen to discussion whenever it shall be essential 

L, 

to rights in controversy. I t  is not so in the present case, for if 
evidence of this kind be competent at all, it is clear that the 
declarations of this testator fall short of showing the slightest 
intrntion to publish this paper as a will of July, 1847, as con- 
tradistinguished from one of 26 May, 1833. There is not a 
single expression among those prored which tends to establish 
any purpose of republication. On the other hand, e~-erpthing 
he said tends to the contrary; and it appears plainly that he was 
dissatisfied with it, as a will, in the state of things then existing, 
and meant to make another. R e  could not, therefore, have in- 
tended then to republish this paper; and, althqugh, by virtue of 
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the act against par01 revocations, it remained in force, notwith- 
standing the testator's dissatisfaction, yet his expresqed wish 
and desinli to niake another will furnishes a conelusire areu- u 

ment against the supposition that this xi11 vaa intended to be re- 
published. The premises sued for descended, therefore, to the 
heirs at law, and the judgment is affirmed. 

PER CURIAX. Judgment affirmed. 

Cited: Sawyer v. Sawyer, 52 N. C., 139. 

SAMUEL PASITELL r. HENRY G. HAAIPTOS. 

1. In nu action of replevin, uuder our statute, Rev. St., ch. 101, if the 
plaintiff be nonsuited, the defendant ciln~iot hare n judgnleut for 
damages assessed by the jury, but only n judgment for the thing 
replevied and costs. 

2. At common law i n  such n case the judgment was for  the return 
merely. 

APFEAL frorn the Superior Court of Law of SURRY, at Spring 
Term, 1549, Ellis, J., presiding. 

This is replevin for a slave, d o  m s  delivered to the plain- 
tiff. The defendant avowed the taking, as sheriff, by virtue 
of a writ of fieri facias on a judgment in faror of one Brooks 
against one Stuart. On the trial the plaintiff offered to show 
the title in  himself as trustee in a settlement to the separate 
use of Stuart's wife for life, and then for her children, and that 
the defendant knew it  hen he seized the slave. But the conrt 
rejected the evidence as irrelerant, because, if true, it mould not 
enable the plaintiff to maintain replevin against the sheriff; 
and the plaintiff was nonsuited. Thereupon the court directed 
the jury to ascertain the damages sustained by the defendant by 
being deprived of the slave. The defendant gave evidence that 
the plaintiff carried the slave to Virginia as soon as he got the 
possession, and yet kept him there. The conrt then instructed 
the jury to assess the damages to the value of the slave, and a 
reasonable hire from tlie time he had been replexried; and the 
jury asqessed the daniaqes accordingly to $635, and judg- 
merit was rendered for the penalty of the replerin bond ( 4 . 2 )  
giren by the plaintiff and his qureties. to he discharged by 
the payment of those bonds and the costs; and the plaintiff ap- 
pealed. 
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N o  counsel for plaintiff. 
X o ~ e h c a d  and Iredell for defendant. 

Rr-FFIS, C. J. The judgment is erroneous, being rendered 
neither according to the common law nor the statute. At com- 
mon law the judgment in replevin, upon a ~ e r d i c t  for  the de- 
fendant, is that  he have a return of the gcods, to be held by him 
irrepleriable; and upon a nonsuit, it  is  for  the return merely. 
Blk. Corn., 149; 1 Arch. Pr., 83. I t  was by St. 7 Hen. VI I I . ,  
ch. 4, and Hen. VI I I . ,  ch. 19, that a\ on-ants and other defend- 
ants in certain actions of replevin m r e  allowed to recorer dam- 
ages, after a verdict or  a nonsuit, to be as~essed or inquired of 
by a jurv a t  the prayer of the defendant. 2 Sellon Pr . ,  "9, 
271  ; Arch. Forms, 426-7. The  judgment is  for  the return of 
the goods, and for the damages and costs. NOT, our act, after 
prescribing what judgment the plaintiff in r~ple \ - in  %hall have 
~ r h e n  the .lave is delivered to him or k e ~ ) t  by the defendant, 
proceeds to enact what .hall be done  hen the slare is delirered 
to the plaintiff and there is a verdict for the defendant, namely, 
that the damages sustained bv the defendant bg being deprired 
of his propertg shall be ascertained upon an issue, and tha t  
judgment shall be rendered against the pliiritiff and his si~reties 
for the amount of the bond given by them, to be diqcharged 
upon the payment of the damages assessed and costs. Rer .  St., 
ch. 101, src. 6. I t  omits the provisions contained in the Eng- 
lish stntuteq for an aqqessment of damaqes n-hen there is a non- 
suit.' Vhether,  vhen  there is  a T-erdict, the damaqes are to 
include the value of the slave, as n-ell as the 103s from being 
deprived of the possession of the property, or  the i u d m x n t  is  
still to IIP for  a return and for the damaceq, restricted to those 

arising from the change of possession, mag, possibly, ad- 
(465) mit of some cloubt, as the act is expressed. One r o u l d  

certainly expect, indeed, that  the defendant would be 
entitled to the return of the slare. especially if he desired it.  
The point has not been before this Court, and v7e are not in- 
formed of the construction placed on that  part  of the act on the 
circuits, until the present case. The court does not propose to 
decide it. as i t  does not affect this cnqe. If, hon-ever. the rule 
laid doxm to the jurv be corrcct, i t  nould seem hiqhlp probable 
that  the omission to provide for a case of nonsuit was of pur- 
pose, as this casc shon~s there might be good reasons for the dis- 
tinction. Fo r  it ~ o u l d  be an  exceedingly great hardqhip upon 
the plaintiff to be conclusirely hound to pay the value of the 
d a r e  and hi., hire, or. a t  least, the debt in the execution, if less 
than such value, merely for a mistake in  the form of the action 
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brought by him. If a verdict be rendered for the defendant, 
i t  may be assumed that he has established the slave to be "his 
property." But this nonsuit was ordered simply because the 
sheriff was not liable to be sued in replevin, and the presump- 
tion rather is that the plaintiff would have shovn the property 
to be his if the court could have heard his evidence. At all 
events, the title stands indifferent; and in that state of the case 
i t  may well be that the Lcgislature meant the plaintiff should 
not be absolutely bound to pay the value of the neqro, that is, 
the utmost which would have been recovered from him if there 
had been a verdict against him on the title. I t  certainly is 
more just that the judgment should be for the return of the 
slave, as at  common law; and after that shall be done the parties 
will then be at large again, to assert and defend their respective 
titles to the slave in detinue, or such other actions as may be 
proper to bring the matter to a decision on the merits. But 
whether the omission of a prorision in the act for a nonsuit was 
by deqipn or orersigllt, it certainly exists; and, therefore, 
in such a case there cannot be ji~dgrilent for damages, (466) 
but only for a return and the costs. If the slave should 
not be returned in obedicncc to the j u d p c n t ,  the defendant d l  
have redress on the replevin bond, ~vhich is payable to himself; 
and if he should be returned. he will then be held or disposed of 
by the defendant as if he had not been replevied. 

The judgment must be reversed with costs in this Court, and 
a judgment entered, as at comnlon l a r ,  for the return of the 
slave and the costs in the Superior Court. 

PEE CURIAAI. Judgment reTersed, and jud,ment for defend- 
ant. 

Ci ted:  Eborn v. W a l d o ,  5 1  N. C., 439; W o o d y  v. J o r d a n ,  
69 N. C., 197, 5. 

DEN OX DEMISE OF REDIX RAII.'Ol:I) r. XETT'ETT I'EDEs. 

1. rndcr an esccution to srll t h t ~  l:l~ids tlcscortl(~c1 froin h to E, tllc 
sheriff has no authority to sc,ll 1;11:tls r7ci.i~r'tl 11y A to E. n n t l  snc.11 
sale will he void. 

2. Where A,  liarirlp scrrrnl tracts of' I ; ~ i ~ c l .  tlt~viscs one tract in f e p  to 
B. who is one of his heirs. mld n~iotller trnvt in fer to C, another 
heir, each takes by devise :\nd not fly f l e ~ c ~ n t .  

APPEAL from the Superior Court of Lan- of JOHRSTOS, at 
Fall Term, 1549, Battle,  J., presiding. 
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This was an action of ejectment for a tract of land of which 
i t  was admitted that the defendant was in possession. The 
plaintiff's lessor proved that Ralph Massey died in 1836, having 
been twenty-one years in possession of the lands now in contro- 

versy, and that he left surviving him his heirs at  law, 
(467) two daughters, Celia and Olive, of whom the former 

married William Peden. H e  also left a last mill, which 
was after his death admitted to probate. The lessor then proved 
a writ of scire facias against the heirs and devisees of the said 
Ralph Massey, deceased, a judgment thereon, a writ of execu- 
tion to the sheriff, his levy and sale made thereupon and his 
deed to the lessor for the lands now sued for, copies of all which 
are sent up as part of this case. To show that the plaintiff 
claimed under Celia, one of the heirs at  law and devisees of 
Ralph Massey, the plaintiff's lessor then proved a deed from 
William Peden and wife to the defendant. 

I t  did not appear, either way, whether Ralph Massey had 
any other lands than those mentioned in his will or not. 

The defendant contended that the said deed was not in fact 
executed within tm-o years after the death of the said Ralph 
hlassey, and that the writ of execution, under which the plain- 
tiff's lessor purchased, did not authorize the sale of the land now 
in controversy, inasmuch as it comn~anded the sheriff to sell the 
lands of Ralph Massey, "drscended" to his heirs. whereas the 
land sold did not descend, but TTas tleaiscd to Clelia, one of the 
daughters of the said Ralph Massey and wife of William Peden. 

The court being of opinion that the writ of execution under 
which the lands were sold did not zuthorize the sale, the plain- 
tiff's lessor submitted to a nonsuit and appealed. 

Copy of so much of the will as is necessary in  this case: 
"I give and bequeath to my daughter Nary  Futrell the land 

and plantation whereon she now lives, etc. 
"I gire and bequeath to my daughter C e h  all the land and 

plantation I lent to my wife," etc. 
The judgment and esccution were against the lands "that 

descended to  Wil l ianz  P e d e n  and  w i f e .  Cel ia ,  Ra i ford  
(468) L y n c h ,  and  W i l k e r s o n  Flitre11 and wife, N a r y ,  f rom 

R a l p h  Massey,  deceased." The deed of the sheriff corre- 
sponded with the execution. 

J.  H.  Bryan, and Busbee for plaintiff. 
W .  H. Haywood  and G. W .  H a y w o o d  for defendant. 

PEARSON, J. Under an execution comnlanding him to sell 
"the lands that descended to William Peden and wife, Celia, 
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Raiford Lynch and Wilkerson Filtrell and wife. Xary ,  from 
Ralph Xassey, deceased," the shcrifl sold the hind ill coritrv- 
versy to the lessor of the plaintiff. Celia, the wife of William 
Peden, ~ ~ a s  a dauqliter and one of the heirs at lam of said I tas-  
scv, 17 ho disposed of all ~ , f  liiq lauds ha  his nil1 ant1 dericed thc 
land in controrrrcy to thr% wid Cclia. ITis Honor m t s  of opin- 
ion that the exwntion did not authorize the slleriff to sell this 
land. The plain1 iff snlm i: ted To :I nonsnit. The sheriff had no 
power to sell. AIL1l esecuiion anthori7ii1r h i n ~  to sell one thillg 
did not q i ~  (I hi111 pou.cl to cell ano+l~clr: l a i ~ d  d e ~  ised cannot p s i  
lindrr. the dcirription of l:~llils dcscc~llded. It r7as inqistcd tllxt 
the IaW statntc n hich p ro \ id~?  that a v a n t  of confornl i t~  be- 
tn een an execution and r ht, judqn~ent ulxm n h id l  i I i w w ?  s M l  
not \ itiatc. cures i !~ t ,  defcct in this c2a5e. The stature has no 
applicntion, for  t h ~  drfect does not grow out of a ~ : i r i ance  be- 
tween thp C X P C I I ~ ~ ~ I I  and the iudgn?cnt, but is the ~ e d t  of a 
want of l r i nc i  in tlle alieriff. The pon-er to s ~ l l  is  conferred by 
the cxecntion, a ~ ~ d  must br l)rrqerT cd ;  if it  be exceeded, tile act 
is a uul l i l -  a,  to < h e  Pscc=.: here there v a s  p o n w  1 0  sell tlLc. 
lands n hie11 I r ; ~d  ilcqcendcc?, aild 1 he rheriff e~ecn ted  his author- 
i ty by selling land. n~hich  Te1.e d~ iwl. 

I t   as also l u g 4  that  :I' 1\Zrq. Peden v a s  one of the heirs of 
1Iassey and took an estate in fee i i n~p le  by the deri\e, she too:< 
the sanlc e s t ~ t c  that slic n o d d  h r e  taken h>- descent, 
and therefore ic, in lax-,  ons side red xs taking by deaceiit. (-1.69) 
It is true, ihe talics the sa1l:e estaie as to the quantity of 
inteieol .  but sllc takes ;I differcwt eqtate as to the subject-mattcr, 
and, to make t l i ~  rule a p p l ~ .  thpre n111st be ths  same estarc in  
the snllie lan,l. This is f d \ -  cct forth h v  the authorities. If 
there be two coheir,, arid one irnct of larid is d e ~  ised to one, and 
:u~other tract to the o:her, theg take by del-ise snd not by 
descent, for  under th(> deriqc ench 11~5 an estate in sewralty in 
the resl~ectirc t rac t i ;  ~ h e r c a s ,  by devent,  each ~ o n l d  h a w  had 
an undi! idid iiloiet?- in the u l~olc.  Shcnli. Toucii~ti~ne.  451 ; 
Readil,q 1 % .  T ? O , / ~ ~ I . O I , I ,  S R ' I ~ . .  927 :  Snlkclrl, 423. 

I'EK ILI~I 11. Judcnle~l t  for the defendant. 
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THE STATE r. JACOB DOTE. 

1. On the trial of an  indictme~lt for murder. where it is alleged for 
error that the court ililproperly owrruled a challenge of the 
j~risoner to oue of the jurors, the recwcl must show for what 
t xuse the challenge was made ; othrrwise, the Slipreme Court can- 
not sax whether there was error or not. 

2. Whcre .I juror, upon being chnllcngc.tl. inears that he h:is formed 
and expressed an opinion, but only U ~ J O I I  rumor, but that he could 
do im~artial  justice upon henrirlr tllc c.ridmce in the case, prima 
fa& the jnror is competent. though in some cases the court or 
the triers may find otherwise. 

3. Where x witness is impeached on tllc qruund of bad character, evi- 
dence may be given of previous statements made b~ the witness 
consistent with his testiniony on the trial. 

4. dlthouqh an impeaching witness may he  examined as to the general 
liloral character of the witness impeached, and also as to his char- 
acter for truth when on oath and when not on oath, it is not 
necessary to put these questions in any particular order. 

APPEAL from the Superior Court of Law of R o w ~ x ,  a t  Fall  
Term, 1549, Caldwell, J., presiding. 

The prisoner mas indicted for murder. The  case stated 
(470) in the record is as follows: "In forming the jury, two 

persons were offered as jurors and challenged for cause; 
on being zsked whether they had formed and expressed the opin- 
ion that  the pri7oner mas guilty, they answered they had, where- 
upon they were asked by the court upon what ground they had 
formed that  opinion, and they answered that  i t  was formed from 
report. They were then asked by the court whether their opin- 
ion was so fixed and made up in their mind that  they could not 
do impartial justice between the prisoner and the State;  and 
each replied that i t  mas not so fixed and made u p  as  to prevent 
his doing justice bctween the prisoner and the State. They 
were then ordered to be tendered lo  the prisoner, and he chal- 
lenged then1 percmptorily, and in likc manner he challenged 
th i r ty- thee  others before a jury mas formed." 

One Stairns was examined as a witness for the State. and he 
testified to the facts of the murder and other circunlstances. 
Evidence was given on the part  of the prisoner, impeaching the 
qencral character of Stairns. On the part  of the State evidence 
k a s  tlleil offered that, on the erening after  the homicide, and 
the nest morninq, lie ( S t a i r n ~ )  Kave the same statement of the 
facts as tbnt h r  gar e on thtl trial ; and the court received the 
evidence, after objcctim for thc ~brisoner. 

On the part of the prisoner it was then proposed further to 
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prove that  Stairns was a man of bad moral character, and re- 
puted to be dishonest; and, in order to do so, the counsel for the 
prisoner asked a witness (who had said that he knew the gen- 
eral character of Stairns) "what was his character for honesty"; 
and thereupon the presiding judge stated to the counsel that  he 
understood the S u p r e ~ ~ ~ e  Court to have ruled that an impeach- 
ing witness, after stating his knowledge of the general charac- 
ter of the first witness, must then be examined as to his 
general character for t ru th  when on oath and when not (471) 
on oath, and tllcn as to his general character for honesty 
and morals; and his Honor required the counsel to put a11 those 
questions to the witness, but allowed hin: to do so in such order 
as he should choose. But the counsel declined to inquire as to 
the character of Stairns for  t ru th  when on oath, and therefore 
refused to examine the witness further. 

The prisoner mas convicted, and after sentence he appealed. 

Attorney-General for the State. 
Boyden for defendant. 

RUFFIS, C. J .  Strictly speaking, a veilire de n o w  could not 
be awarded on the point respecting the jurors, had the decision 
on it been erroneous, inasmuch as the prisoner's exception does 
not state that  the challenge mas made by him, nor assign any 
cause for it. 111 S. v. Benton,  19 N .  C.. 196, although the juror 
said he had inade up and expressed an  opinion as to the guilt 
or innocence of the prisoner, and although there was every infer- 
ence that  i t  n-as unfavorable to {he  prisoner. from the fact that  
the prisoner, as here, afterward challenged him peremptorily, 
yet the court  as obliged to affirm the judgment, because it did 
not appear affinnatirely that  the opinion was a d ~ ~ e r s e  to the 
prisoner. As it stood indifferent upon the record whether ihc 
opinion TTas for or agninst the prisoner, and as only that party 
can challenge for the cause of an opinion formed and cspressed 
against vhom such opinion is, the court could not say there was 
error in ovrrrnlinq the challenqe, as that  of the prironcr founded 
on that  opinion, as the cause. So, here, if it be admitted that  
the prisoner had cause of chal len~e,  for that thc jurors had 
formed and expressed the opinion that  he m s  gnilty. pet, if he 
did not challenge the jurors, or did not challenge them for 
that cause, he cannot complain that thc conrt did not (472) 
on his behalf set them aqide. I n  dran~ing exceptions 
counsel ouqht to recollect that  this Court cannot prcsmne plead- 
ings nor infer objections on the side of the appellant more than 
of the appellee. and that  the onus is  on the appellant to show 
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that there x7as error. and. therefore. that ererv fact was directlv , , 
stated on which the party relies to establish o r  exhibit the erro;. 
The exception ought to hare set forth a narratil-e of the trans- 
action as it occurred, by saying that the prisoner challenged the 
jiuor, and then setting forth the cause hc assigned. As it is, 
there is no legal intendment of any particillar cause, as the 
rccord merely states that it was "for cause," and, as none is 
stated, it is impossible for the Court to determine vhether that 
assigned was or was not sufficient in law. 

But if the Court could supply that defect by supposing that 
the prisonw mas the challenging party, and that his cause of 
challenge Tras that the jurors had from rumor made up and ex- 
pressed an opinion against him, the Court would still hold, as 
the cause is stated. that the Suim-ior Court did not err in anain 

L, 

tendering the juror to the prisoner. As mas said in 8. v. Elling- 
t o n ,  29 N. C.. 61. such an ouinion. formed from rumor-if onin- , , 
ion it can be called-would seein'in its nature to bc but hiPo- 
thetical, that is, resting upon the supposition that the facts 
should turn out to be on proof according to the rumor. Hence, 
when the juror is further asked whether, if the proof should 
fail to show the truth to be as the matter had been reported 
against the prisoner, or show it to be different, his impression 
or opinion would in that case prerent him from doing impartial 
justice according to the evidence, the answer is a natural one 
for every man, who has honesty and sense enough to try any- 
thing, that he had no such opinion as could influence his mind 
to give a verdict contrary to or without evidence. Under such 

circumstances the juror niust be deemed prima facie to 
(473) be indifferent, and therefore me m u ~ t  suppose his Honor 

held him to be so in point of fact. We will not say that 
upon some minds conlnion fame may not make such impres- 
sions that triers or the judge might find the person not to be 
indiffcrent. That would depend much on their estimate of his 
intelligence, temper, candor and general impartiality. But 
when he swears that his mind is in an impartial state, and that 
it was never otherwise but upon rumors merely, and that he 
would not act on them independent of the evidence, there is 
prima facie, we think, no just ground of exception to him as a 
juror. 

I n  S.  u. George, 30 N. C., 324, a previous statement, consist- 
ent with the testimony of a witness given on the trial, was 
deemed competent in support of his credit, when attacked by 
evidence that he had made inconsistent statements. I t  is argued 
that it is different here, because the witness was impeached by 
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evidence of bad character. But the force of such a distinction 
is not perceived. The eridence in question is, in its nature, but 
a feeble aupport of ilic cledihility of the n-itness. But such as 
it is, it seems to bc as good proof that the testiu~ony of the -,vit- 
ness is true, vhen  liis reracity is attacked upon the score of bail 
character as upon that of l l a ~ i a g  told dili'erent tales ahout the 
~llnt trr .  

Upon the other question of eridence we suppose his Honor 
attended to the directions ~vhicll appeared to hare  beell giren 
by the presiding judge as to the mode of esainining ~x-iiiieqscs 
to prrleral cllaracter, in iC. 1 ' .  R o s u ~ e l l .  13 S. ('.. 209. The judg- 
ment m s  affirmed in this Cour t ;  but it cannot be collected from 
the opinion of the Court that  i t  was decnied neeesiary or proper 
in erery case to pursue the order of esaminaiioli there set forth, 
or w e n  that those questions should all hc 1)u; ill every case iil 
m y  order. But ccrrainly thep are w r y  ,,roper questions 
in theniselr~s,  and they may alwty.: he put by ?he one (474) 
party or  the other, and generally nil1 he so put. d l -  
though the prisoner may not, p e r h a p ,  hare  been bound to go 
through that  series of interrogatories, so as to make liini ascer- 
tain how fa r  the witness was addicted to all the 1-ices in the 
catalogue, hut he niicht hare  come a t  once to that or those he 
meant to impute to the witness, yet it is not perceired t h ~ t  the 
prisoner receired or could hare  received an:,- prejudice hy 
reason that the vhole exanlination TT-odd he tonductcd h!- his 
counsel. Since all the questions might be acked or T-rere proper 
to be asked by the one or the other, it  seems totally i~nmaterial  
on vhich side they vere  propounded; and t l lerefor~ no harm 
could have arisen to the priioner from the course adoptcd. and 
the Court has no right to disturb the rerdict. 

PER CURIAX. Ordered to be certified accordinglv. 

Pifed:  Xcrrch v. Hnr,-cU. 46 N. C.. 331: .Joizes I - .  .Jones, 80 
3. C.. 230; S'. 2%. Blarlchum ib.. 478; S. 1 % .  ERcr. $ 3  W. C., 588; 
19. 2,. TITJzitfield, 92 N. C., 884; S. 7'. Errrhhnm, 108 S. C., 796 ;  
{q. 7 % .  tqpurling, 118 AT. C., 1233; 8. v. Pearson. 119 S. C., $74; 
8 p ? ? i i r l c  7, .  JlcCo?y. 120 ?rT. C., 517. 
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DANIEL FESTERMA?: v. LEWIS PARKER. 

1. The construction of a contract is a matter of law. When com- 
mitted to writinq, the meaning of the terms, when they are ex- 
plicit, is a qucstio~i for the court; but i f  doubtful and uncertain. 
they may be submitted to a jury with proper instructions. If 
the contract is verbal and the ~~ar t i es  dislwtc about the terms, 
that is :I n1;ltter of fac t  for the jury; but if there be no dispute 
about the terms, and they be l~recise aud explicit, it is for the 
court to declart. their effect. 

2. If a contract to perforrn certain stipulated serrices for a certain 
sum is not rescinded by the mutual consent of the parties, then 
a promise to pay an additional sun1 for the same serrices is with- 
out consideration arid cannot be enforced. 

APPEAL from the Superior Court of Law of Amox, at Fall 
Term, 1848, Pearson, J., presiding. 

(475) This was an action of assumpsit. The plaintiff de- 
clared specially, and for work and labor done, and mate- 

rials furnished, goods, mares and merchandise sold and deliv- 
ered, and for money paid to the use of the defendant. 

The plaintiff proved that, in the spring of 1844, he con- 
tracted to construct and put into operation a sawmill in a mill- 
house of the defendant. The plaintiff was to do the work and 
find all the irons. The defendant, in consideration thereof, 
was to pay the plaintiff the sum of $100, and to board him and 
his hands and find the timber. The defendant, at  the time of 
the contract, advanced to the plaintiff $20 to buy a saw and 
other articles which the plaintiff was to furnish. The $20 was 
to be a part of the $100. 

Shortly after this, and before the plaintiff had commenced 
the work, the defendant sent word to the plaintiff, by one Ren- 
nedy, that hc wished to know why he did not come and begin the 
work. The plaintiff sent back word to the defendant that he 
would not build the mill upon the tcrnis agreed on; that the 
price was too low. The defendant thereupon sent a message to 
the plaintiff, by Kennedy, "Tell him to come and do the work; 
I will do what is right, cr pay what is right2'-the witness did 
not recollect which word, "do" or "pay," was used. The plaintiff 
soon after went and constructed the samnill and put it in  
operation. The plaintiff offered evidence to show that the mate- 
rials furnished by him (viz., the mill irons) and the work done 
by him, if done in workmanlike manner, at  the usual rates of 
workmen's charges, was worth $150. The defendant offered 
evidence tending to show that the work mas, in several particu- 
lars, defective and insufficient-for instance, that the water- 
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gate was so badly fixed that  a fence rail had to be used to push 
i t  up  and down, where the water was to be let on or stopped; 
that  the carriage was made to run  by ropes instead of having 
cog? in the usual lyay; that aficr tryinq the l i d l  some 
time, he got another vorkman to come and fix ir by (476) 
putting in a neu carriaqe n4th cogs, making a nex- gate, 
etc., for  which he paid $30; tha t  a good deal of the timber was 
spoiled by the plaintiff, and other timber n n s  got by the second 
workman. 

The defendant proved payments and set-offs to the amonnt 
of $100. 

The court charged that  upon the first count, on the special 
contract, the plaintiff could not recover if tlie dcfendmt liad 
prored payments and set-offs to  the amount of the price agreed 
upon, viz., $100, suppo&g the work to have been  dl done. 

Upon the second count, on a promise to pay for the materials 
furnished and work done, implied from the defendant's barring 
made use of the materials and work, the court charged that  
when work is not done according to contract, although the party 
cannot recover on tlie contract, still hc may recover for the 
materials and n-ork; but the amount cannot 'up greater than the 
original price; and the rate was, if the materials and work, xell  
done according to contract, be worth $100, hon- much less is the 
value of the materials and work as actually done, and the plain- 
tiff would be entitled to recover the amount qo ascertained ~ y i t h  
reference to the original price. So the plaintiff could not re- 
cover if the p a p e n t  and set-offs had been proven to the amonnt 
of $100. 

Upon the other view presented bv the plaintiff's counsel, the 
court charged that  if the original contract had bcm rescinded 
by mutual consent, so that  neither was a n v m p s  bound, and the 
defendant had promised to do what ~ v a s  right or  pay what TWS 

right for the matcrinls and n~ork.  then the plaintiff vould be 
entitled to recover the v a l w  tl~ercfor, Tvhich he inqisted n-as 
$150. But the court was of opinion, there m s  no widenee to 
show thnt thc oricinnl contract had been rescinded by 
mutual conqent. co that neither r r n i  a n v m y s  bonnd, and (477) 
another contract substituted, as contended hp the plaintiff. 

On the contrary, the e ~ i d e n c e  tended to shov that  the l~ la in-  
tiff, having received $20. and being slov to besin the TI-ork, 
because he  thouqht the price too lorn-, the defcndnnt. to induce 
him to begin, promised to "do and pap what was rirht." and if 
by this he  was to be understood as making an additional prom- 
ise to pap more than the price agreed on, i t  was not binding 
for want of a consideration. I f  a man agrees to do work for  
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me a t  the price of $100, and afterwards, before he begins the 
work, I promise to pay an  additional sum of $30 if he n7ill do 
th:. work, there is no consideration for the latter promise. The  
jury returncd a verdict for  the defendant; ruled for a new tr ial  
for  error in the charge refused, and the plaintiff appealed. 

Strange for plaintiff. 
U m y r o v e  for defendant. 

SALK J. I n  the arcrunlent of the case here the first excen- 
tion takhn by the plain&'s counsel to the judge's charge is thkt  
i t  o ~ l ~ l i t  to have been submitted to the july to decide whether 
or  not the first contract was rescinded by the parties. H i s  
Honor instructed the jury there was no evidence that  the orig- 
inal contract had been rescinded and another substituted. There 
can be no doubt but that  the construction of a contract is a 
matter of law. I f  committed to writing, the meaning of the 
terms, whcre they are explicit, is a question for  the court; but 
if doubtful and uncertain, they may be submitted to the jury, 
with proper instructions given hypotlletically, as the case might 
be, and in doing so no error is conzmitted, as has been declared 
by the Court this term. And i f  rerbal, and the parties dispute 
about rhc terms of the agreement, i t  iiir olres a question of fact  

as to the teniis, to be decided by the jury; but if there 
(4'78) is  no dispute as to the terms, and they be prccise and 

explicit, it  is for the court to declare their effect. Xas- 
sey 2'. Rclisle, 24 N. C., 176. Here there is no dispute as to the 
terms, but only as to their effect. I n  considering the question 
as one of law and not of fact, !hc judge below committed no 
error. This brings up  the maill question, so f a r  as this case is 
concerned, r iz  . was tlie construction put upon the terms used 
bv the plaintiff and the defendant COI- r~c t  in point of law? 
The plaintiff had agreed to build a mill for  the dcfcndaut for 
fhe sum of $100, and had reccired in par t  paymmt the swn of 
$20. Becoming dissatisfied v i t h  his contract, lie sent the de- 
fendant word that  he could not do the work for  that sum, to 
which the defmdant replied, "Tell him to conic , ~ n d  do the 
work; I will do ~ v h a t  is  right or pay what i s  riqht." One 
party to a contract cannot rcscind i t :  to do so there ~ln ls t  be the 
action of both parties, showiug an asseut to it,  for  it is as lnucli 
a contract to rescind one as to make one. If in  this case the 
plaintiff had sent back the money which had been paid to him. 
and the defendant had received it, or  if the defendant had 
b r o ~ q h t  an action for it. the original contract mould have been 
rescinded. There is nothing in the case to show that  either the 
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plaintiff or  the defendant had intmcled to iet aside the first 
contract. The  pfaintiff found. upon reflection, that  he had 
made a bad bargain and ~ v a s  desirous to improre i t :  the dcfend- 
ant had made his  calcnlatiorir. and TI as 11-illing to e i re  the qnln 
aqrccd on to ha1 c liis mill built. Pcrhaps it 1x1s a<  lnuch as 
tho TI-ork n:!; TI orth or as much as he n as able to qil-(A. At a n r  
rate, such TI-as the contract hc t~wen  t1:c parties: the plnintiff 
was to build the mill and the defen(1:lnt pay thcrr'or $100. 
71110 first contract was not rebcinded. 

H i s  Honor 11a~ ing inqtructcd the jury that the contract n.a+ 
not rescinded, proceeded to cllargc ~!lem as to r11c. eft'ec: of the 
promise ~i ladc  117 the defenda~lt, if ma v a s  made. bv 
uqing the words. "do or pay nllat is  ripht." Tf by this (479)  
he n a s  to be underqtood a.; makinq an adc1itio:lal y r i m i v  
to pay more than the price agreed on, it was not binding. "for 
want of a con.ideration." On the part  of the plaintiff it i, 
iu is ted  that, althcugh tllc firqt contra(+ x i s  not rewinded. yt>t 
the parties m7ere at 1ihe1-ty to 1 arv it.  There is no donbt of thiq 
proposi~ion;  but it nil1 be recollected that the rnriat icn of :i 

contract is as  niuch a niatter of contract as the oriqinal a p x -  
men-it e q u a l l ~  requires the concurrence of intenticm in :hi. 
parties; it  cannot be varied a t  the mere nil1 and pleasure of 
either. But i n  ~vha t  x a r  tllc contract in this case varied? S o ;  
in the vo rk  io he done: that was not altered in the sligl~icqr 
manner ; tlie plaintiff came ~ m d e r  no new obligation; he was +o 
do the same work he hnd pre1iously bound himself to do. It 
was mr ied ,  says tile l+ntiff, in tliis. that the defendant proni- 
ised to give an  additional fiftv dollars if he \voulcl build the 
mill. Let it be admitted that the defendant, under the circuni- 
stanceq. had, in so mnnv v o r d ~ ,  proiiiised the plaintiff that he 
would gire him fifty dollars niorc. or one hundrcd and. fifty dol- 
lars for buildin? the niill: x~oulrl that  h a v  b e ~ n  in la717 a rnlid 
p r o i ~ i s e ?  1 concur in the opinion that it n-odd not. A coii+id- 
eration is a11 essential iii:,.rcdicnt to  the legal existenr. of c~ p r , ~  
simple contract. Tlli.: consideration consiqts, a. clefn,d b \  
Sniith on Contracts. S'i. to be "an- benefit to the pcrwn innk;n% 
the promise. or  any 10~5, troublc o r  inconreaicncc to or clin~.;e 
upon the person to nhom it is niade." The caw state; that TIP 
one Imndrcd dollars, I r i ~ i n a l l v  l)roniiqed. had been ]mid by the 
defendant, and the c o l ~ t r o r c r ~ y  is for the fifty dollar.; under tllc 
alleced proixise. TTliat loss, trouble or incon.i-enimcc. 01. chnl-ge 
resulted to the plaintiff by his esecutin: the 11-ork! TIe nay 
hound to build the mill by hi.: oriqinal contract, and lie m s  to 
do and did nothing more. T h a t  benefit v-as to r e d t  to the dp- 
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fendant by the promise to pay the additional fifty dol- 
(489) lars? Sone whatever; he was to get from the plaintiff 

nreciselr the same auantum of work without it as with 
it. ~ h k  promise, therefore: if made, was purely a "nudum pac- 
tum." not binding in laxv. homerer it mav be so in honor and 
conscience. The inforceuient of contracts of the latter charac- 
ter, in t h ~  language of Lord Denman in Eastwood v. l i e n y o n ,  
11 Ad. arid El., 438, however plausibly recommended by "the 
desire to effect all conscientious engagements, might be attended 
with mischievous consequences to society." The truth of this 
opinion might be illustrated by a variety of cases. One is fur- 
nished bv that of Harr i s  v. W a t s o n .  Peake. 72.  There it was 
laid down by Lord Kelzyon, that a promise made by a captain 
of a shin to one of his seamen. when the vessel was in extraor- 
dinary danger, to pay him an kxtra sum of n~oney as an induce- 
ment to extra exertion for her safetv. was a void nrornise. be- 
cause every seaman is bound to exert himself to th: utmost for 
the safety of the ship, and therefore the captain would get noth- 
ing from the seaman in exchange for his promise except that 
which the seaman was bound to do before. The principle estab- 
lishcd or recognized in the case last cited goxrernq this; the plain- 
tiff mas bound to do the work and the defendant would get 
nothing from the new proniise but u7h:tt he Tvas entitled to be- 
fore he made it. I f  the words used by the defendant amounted 
to R promise, it is n u d i w ~  pactunl, as founded on no legal con- 
sideration, and his motive in using them is rery obvious; it 
was to induce the plaintiff to do that which, by his contract, he 
was already bound to do. I n  the argument the counsel referred 
the Court to two cases. One mas Po7:firit- 1 . .  W i l s o n ,  52 E.  
C. I,., 361, and the other W o o d  I > .  Edwarrls,  19 John., 205. We 
do not think either assists the plaintiff's case. I n  the first, the 
plaintiff had contracted to erect certain huildinqs for the de- 

fendant, who was to pay a ctipulated price, when they 
(481) were deliwred. When the buildings had progressed some 

time, the plaintiff refused to go on v i th  the work unless 
the defendant mould give security for the payment of the money. 
"The whole dispute," sam Chirf  J u s f i r e  T i n d n l ,  "as shown by 
the correspondencc. was whether the defendant would give 
security, which the plaintiff insisted on, and had n o  r ight  to  
ins is t  on." The case in Johnson was that the parties had en- 
tered into a contract, under seal, for the purchase and delivery 
of a certain quantity of coal at a price agreed. After its execu- 
tion a new agreement was drawn up by the plaintiff, but unexe- 
cuted by him, and sent to the defendant for his approval. The 
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defendant, by letter, expressed his willingness to alter the old 
agreement, and promised to execute the new one at some future 
time, but never did. The action m s  in assvnzpsit  on the new 
agreement. The court decided that  the first agreement mas not 
set aside, but was in force, and that  the proposition of the dc- 
fendant to execute the nen- one m-as not binding on him, as well 
on the ground of want of considerat io t~  as of mutuality. These 
cases sustain the view taken by the judge below, both as to the 
rescinding of the original contract and the invalidity of the 
second, if made. 

S o  exception is taken to his Honor's charge upon the first 
count in the plaintiff's declaration, nor to the second, as to the 
rule laid down by him as to the measure of damages. 

PER CURIAII. Judgment affirmed. 

C i t e d :  W i n s t e a d  I ! .  Reid, 14  N. C., 78 ; I l kodes  v. Chesson,  ib., 
335; S i b l e t t  1 , .  H e r r i n g ,  -1-9 S. C., 263; Pullen c. Gwen, 73 
N. C., 217; S h a w  u .  Bumzey, 56 S. C., 334; S. v. Poteet ,  ib. ,  
61-1; H a r r i s  v. -Vot t ,  97  S. C., 106; S p r a g i v s  c. W h i t e ,  105 
X. C., 132; TTilson v. C o t t o n  X i l l s ,  140 N. C., 55.  

J O M S  KII~LIAJIS. A D ~ K I S T B A T O R ,  ETC., Y. ETHERTOS WILSON. 

V7hcre slares nere qireu to A during her coverture nit11 E, and put 
in their l~ossession, alicl, after the death of B, C, his administrator, 
believing A had a right, rcturnecl thc possession to A, who claimed 
them as her o\\n nucl retained the adwrse posses5ion for two 
years. and theu conwqed tlmn to C, as  ill his on11 riqllt: H c l d ,  
that after the termination of the hailliient to A : ~ u d  her delirery 
of the slaves to C, he \ws  remitted to his cirieillnl riqht. and held 
the s l a ~ e s  :IS ad~ninistrntor of  B. 311d 011 t h ~  cledth of C the ad- 
ministrator tlc bollis b on of G \\.CIS elititled to remrer the slares. 

&PEAL fro111 the Superior Court of Law of BERTIE, at Fall  
Term, 1S40, Bai7ey, J., presiding. 

This Tvas an  action of detinue brougllt by the plaintiff as acl- 
ministrator de 1,onis ROW. of IIe7ckiah Xizell. to recover a num- 
ber of s l a ~ e s .  The da res  in question were, b , ~  one Judi th  Brit- 
ton, given to Ann 3Iizell after her intermarriage ~ ~ i t h  the said 
ITezekiah Nizell. The da res  went into the posqession of Heze- 
kiah Xizell, and so remained for wrernl  years until his death. 
H e  died in 1842, and administration on his estate Jvas granted 
by the Court of Pleas and Quarter Sessions of Bertie, at August 
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Term, 1842, to his son, West Mizell. T e s t  Mizell surrendered 
the slaves in question to the said Ann Mizell, supposing, as it 
was in evidence he declared, she had title to them after his 
father's death, and the whole of them except six, George, Hagar, 
Sorfleet, Lewis, Cmar  and Lucinda, remained in her possession 
more than three years before her death, she claiming them as 
her property, and West Bfizell. the administrator, admitting 

t h y  were. The following slaves, the said George, Hagar, 
(480) Norfleet, Lewis, Ctesar and Lucinda, went into Mrs. 

Mizell's possession, and so continued for about two years, 
when she, to fa~r'or her snn, delivered them to the said West, he 
admitting the property in them to be in her, who continued in 
possession of them up to the tinle of his death. Nrs. Nizell 
then took the nenroes. died shortly afterwards. to wit. within a 

0 ,  

fern months thereafter, when thcy went illto the possession of 
the defendant. There was a demand of these dares by the 
plaintiff as the property of his intestate, and a refusal to deliver. 

I t  was insisted by the plaintiff's counscl that, although their 
right to recover any of the slaves, except those which were de- 
livered by Mrs. Nizell to her son, was barred by the statute of 
limitations, yet as to those, the statute mas not a bar. 

His Konor instructed the jury that if they believed the evi- 
dence thc plaintiff's right to recorer any of the s l a ~ e s  was barred. 

Iinle for a ncw trial; rule discharged, and appeal prayed and 
granted to the Supreme Court. 

Ti'. S. H. SmiLh for plaintiff. 
Bragg for defendant. 

PEARSON, J. The plaintifi seems to have conceded that he 
could not recorer the slares which were kept in possession by 
A h .  Mixell, but he insistcd that he had a right to recover the 
slares that she put in the possession of her son, West Mizell. 
His IIolior thought the plaintiff's right was barred as to all, 
and that the effect of the bailnienb was not merely to estop 
West Mizell from denying the title of his mother, while the bail- 
men? and the posses&m obtained under it continued. but that 
it had the further cffect of makin: his possession her possession, 

and of protecting it against his own better title, so as 
(484) to divest it and pass a good title to her under the act 

of 1820. 
We cannot concur in this conclusion. I t  carries the doctrine 

of estoppel beyond the reason upon which it is founded-to ea- 
force the observance of good faith-and involves the absurdity 
of niaking one hold possession adverse to himself. I t  is enough 
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that  he is not allo~ved to der iw any a d n n t a g e  from the posses- 
sion n-hich he acquired under the bailment. There is no reason 
why hc should he prejudiced in the assertion of his title after 
the b d m e n t  was determined and the lmsession restored. 

I f  one accepts a lease of his olvn land from a person in  ad- 
TTerse possession, he is not at liberty to deny the title of his land- 
lord during the continuance of the l e a v  or of the possession 
obtained under it,  but when the relation of the landlord and 
tenant ceases, he mag- assert his title. I Ie  cannot take benefit of 
the posseqsion thus acquired, or  claim to be remitted to his 
"more ancient and better title." for  accepting the lease v7as his 
oTT.n act, and lie is estopped thereby durinq its continuance. But  
after it is determined he d l  not be prejudiced, and may well 
assert his title. Coke on Lit.. 47 ii; S~rza?f c.. Smitlc, 13 X. C., 
2.38. 

PER CURT i31. .Tudgnlent reversed. and a ~ ' ~ t ~ i r e  d e  ?loco. 

1. In an action for an eqc:Ipr. if the defeuclmit wishes to except. upon 
the gro~i~id of its 1)eiug a ~ ~ e i i i ~ l  i~ctiol~, that it is broueht in the 
w r o ~ ~ g  county, he must Innlie the objection by plea in abatement. 

2. Where a prisoncs (.onfined for debt esc:~pcc, the officer. in an action 
:iqiinst hi111 for the rscape. cnn on14 rscxv himself by showing 
that he has not only n i ~ d e  fresh l)ur\uit. but a h  that he has 
actually recaptured the prisoner before wi t  brought. Without 
this, fresh pursuit will not excuse the officer, even thouqh the 
prisoner die before the officer has it in hi.; power, by due diligence, 
to recapture him. 

3 111 this State the clefrnsr of frwh pnr.;nit and rec,~ptnse nrcd not 
be by plea, but 11i:ry be made on the eenoral issue. 

APPEAL from the Superior Court of Law of STOKES, at Spring 
Term, 1849. Pearson,  J . ,  presiding. 

This is debt for the escape of one Smith. who had been corn- 
mittcd. : ~ s  in csecution, to the custody of the sheriff of Rocking- 
ham. I t  x t s  brought in the Superior Court of Stokes on 26 
F e b r u a r ~ ,  1846. The defendant pleaded and &2 dehet ,  a special 
plea, that  the escape was on 24 Yarch,  1844, and without the 
knowledge of the sheriff and against his d l ,  and that on the 
same day he made fresh and close pursnit after Smith in order 
to  retake him, and continupd such pursuit from thence until the 
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said Smith died, which happened on 26 March, 1844, and before 
this suit was brought, and before the sheriff could retake him; 
and that, by reason of the death of said Smith, the sheriff was 
prevented from retaking him, the said Smith, as he otherwise 

would have done. 
(486) On the trial this mas the case. The escape was negli- 

gent, and in the early part of the night of 24 March, 
1844. In about an hour afterwards it was discovered by the 
jailer and deputy sheriff, and they went that night with a posse 
in pursuit of Snlith. They went directly to the residence of the 
sheriff, which was about fifteen miles from the jail, and gave 
him notice of the escape; and the sheriff immediately proceeded 
with them to Smith's house, which was about five miles further, 
and was reached by the party about daybreak on 25 March. 
They did not find Smith at  home, but were told by his family 
that he had been there for a short time, and had set off for 
Georgia. The sheriff and his party, then consisting of twenty- 
five persons, watched the house that day and the next night, and 
also searched the neighborhood generally. On the morning of 
26 March the sheriff left some persons on guard at  Smith's and 
had others patrolling the ncighborhood, and he went home to 
make preparations for going to Georgia in search of Smith; 
and he then received a message from Snlith, that he was at  his 
own house and wished to surrender. The sheriff, without delay, 
went to Sinith's in order to retake him; but, upon his arrival, 
he found that Smith had just before committed suicide, and 
thereupon he left his body to be buried. 

The counsel for the defendant moved for a nonsuit on the 
ground that the action was improperlv brought to Stokes and 
ou$it to have been in Rockingham. The court refused the mo- 
tion. A verdict was then rendered for the plaintiff by consent, 
subject to be set aside and a nonsuit entered if the court should 
be of opinion that the facts stated amount to fresh pursuit and 
excused the sheriff for not having the debtor in prison at the 
bringing of this action. The court afterwards directed a non- 
suit, and +he plaintiff appealed. 

(487) Iredell for plaintiff. 
Illorehead for defendant. 

RUFFIK, C. J. If  this be a suit on a penal statute, within 
the act of 1777, the objection ought to have been taken by plea 
in abatement, and not by a motion for a nonsuit. Green v. 
Mangum, 7 N. C., 39. 

I t  is not easy a t  this day to trace with entire satisfaction the 
350 
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defense of retaking on fresh pursuit to its origin, arid the reason 
on which it was admitted. I t  seems to have been thought at 
one time that the pursuit must be actually fresh and close from 
the immediate period of the escape, so that the debtor might be 
said to hare been a t  no tinie beyond the control of the jailer. 
Afterwards, proceeding on the same motion, i t  was urged that 
if the prisoner escaped into another county the escape could not 
be purged by a retaking, because the sheriff's polver to imprison 
did not extend beyond his onn county, and, therefore, by getting 
out of i t  the debtor's escape became complete. But Lord Coke 
saps that by one of those farorable constructions which the 
judges always make on behalf of the administrators of justice, a. 
far as the law will suffer, it TTas adjudged no escape, "because the 
sheriff did all he could and by his fresh pursuit hat11 retaken 
him before any action brought." 130yton's case, 3 Hep., 43. 
The substance of the defense, then, came to be considered as 
consisting in  retaking before suit and a detention in custody 
afterwards, instead of the fiction that, after a retaking in the 
sheriff's county, the debtor was deemed not to have been out of 
custody. No regard was had as to the time or place of retak- 
ing, p ro~ided  only it Tvas before suit brought and the debtor 
was kept in cus tod~  thencefom7ard. The reason why that should 
bar a subsequent action for the escape, i t  would appear, was 
that, by such recaption and close custody thereon, the creditor 
has the benefit of his execution. It was intended as an 
e~lcourapernent to the qheriff to u5e his best endea~ors to (489) 
recapture the debtor; and after the creditor had held out 
such encouragement by delaying to sue, and, by the consccluent 
efforts of the sheriff, the creditor again got the benefit of his 
execution, the latter ought not to pursue the sheriff further. 
But whether that was the ground of thc adrni4on of the de- 
fcnse or not. it is perfectly certain that it v n q  recocnized as a 
good dcfenqc from a ~ e r y  early period, and equal17 rcrtnin that 
to constitute it a retaking before n r i t  sued was indispcnsablc. 
It was ~ o t  wficient that the sheriff made fresh pnriuit in fact, 
and did all he could to retake the lmrty. For, in Eidqczc'iiy's 
case, 3 Rep., 52. i t  is explicitly stated that thc creditor may h a w  
his action for the escape "before that the sheriff Cnn retake 
him" who has escaped. If fresh purs~iit ~ o u l d  of itself do, tllc 
creditor's action mould not arise until the sheriff had dcsistcd 
from the pursuit. Rut that is clearly not so, but the action 
arose upon the escape, if broueht. In  favor of the officer, ht. 
is allowed to puree the escape by a recaption before he is wed. 
But there must be such a recapture; for, in l'17hiting T .  Be!ynpll, 
Cro. Ja., 657, the plea was fresh pursuit and a recapture there- 



on before plea pleaded, and it was adjudged on demurrer to be 
bad, because, although the sheriff did his best, as admitted by 
the demurrer, he did not succeed in retaking the debtor before 
the plaintiff had brought his action. Therefore, there must 
always be an actual retaking. No exception has been adjudged 
or hinted at. as fa r  as can be discovered. I t  is true. there is no 
case in which the prisoner appears to have died so soon that 
the sheriff was unable, by reasonable diligence, to retake him 
alive. But in Chambers  v. Jones ,  11 East, 105, the decision 
went on the principle that he would be liable in such a case. 
The evidence was that after an escape and return of the debtor 
(which is the same as a retaking), he escaped again, and died 

before the sheriff retook him, though he took the body 
(489) within the prison, yet the plaintiff had jud-ment. be- 

cause the action was in lam for the first escape, which is 
not excused unless the sheriff sllows a retaking and a detention 
thereon down to the commencement of the action, or, instead of 
such detention, a legal discharge. Lord  Ellenboroiigh deliv- 
ered the opinion of the Court, after time taken for considera- 
tion; and i t  is evident that all the cases and precedents mere 
looked into on that occasion. Among the cases cited mere those 
of W h i t i n g  v. Reyne l l  and N e r i t o n  I . .  Rr iggs ,  I d .  Ray., 39, with 
approbation. I n  the latter case i t  was contended that where - 
there is a retaking the first escape is purged. and that if the 
party escape again the action must bc for that. But 1,orcl IJolt  
held the contrary clearly, and said both x-err but one escape. 
Then, as the death of the debtor out of custody, after one recap- 
ture and a second escape, did not in Chrrrniic~rs c. .Tonrs purge 
the first escape, i t  would seem that his death brfore any recap- 
ture cannot have that effect. To allow it any operation mould 
be opening a door for new and nice inquiries, calculated to 
relax the efforts. of the minister? of the law to keep prisoners 
safely, and to diminish the security of creditors. For we h a w  
no rule as to the length of the time the debtor i s  to lire after 
escaping in  order to charge or excuse thc sheriff, 01. as to the 
degree of diligence the sheriff shall use, if we once depart from 
that degree which proves successful by a retaking. Suppose 
a prisoner to escape and fly to a foreign country and a public 
enemy, there is no authority nor reason that the officer should 
not be liable. I t  was his fault that his prisoner got out of his 
custody, and it is his misfortune that he could not retake him; 
and he must abide the consequences. So it must be likewise if 
the party die while the escape continues. Tt is said, indeed, 
that his death is one of those e ~ ~ e n t s  which are called the 
acts of God, and that t h y  hurt no one; and that, therefor?. 
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the officer ought not to be required to produce the body. (490) 
But that is a misapplication of the maxim, and i t  really 
turns the other may. For, from the time of the escape to that  
of the death, the creditor had a cause of action against the 
sheriff; and shall the act of God deprive him of it Z Unless i t  
does, he must be still entitled to recorer. 

No  notice is taken of the form of the qpecial plea, because lye 
have no statute like that of TIT. 3 requiring a retaking to be 
specially pleaded, and. therefore, the defcnse was open on the 
general issue. But in wl~atever manner it may be brought for- 
ward i t  is substantially the smile ; and as there is no such prece- 
dent as a special pica ~ ~ h i c h  does not allege an actual retaking, 
so the eridence on lri l  ili ' lii~t must shov one. 

The judgment must, co~iaecpentl~,  he reversed, and jud,ment 
given for the plaintiff on the rerdict. 

PER CURIAAI. Judgment for the plainti8. 

A ])l:~i~~tiSf. T V I I I I  I I ~ I S  i ~ ~ c o v e r ~ v ~  ill ill1 :lctioii of (sj(3rtill(~nt, h :~s  nn riyllt 
T O  sc1izc. I ~ ; J O I !  l l ~ e  l;~'trduc~c~ of tile Iailir \\liic,li h a s  bwn  scr~ed 
I~rf'ort, r l i c ~  \\.rit of l~osa twio ! l  ( l ~ e r ~ ~ t ~ d .  IIis r~~iiic(1y is by X I I  :IC- 
tioil for tho t i / c ' s i ~ r ~  l~rolits. 

APPEU, from the Snperior Court of Lau of G \ T F ~ .  at Spring 
Term, l b U ?  X ( ~ ~ r l ! j ,  J . ,  l)re-icling. 

This was t r o ~  cr for a quantity of c o ~ x ,  fodder, peaq (191) 
and bcans. Thc ddendant admitted thr. c*orl\crqioi~. and 
proved that, i n  the fall of 1846, he recorercd in ejcctnient of the 
plaintiff the land on n hich the articles wcrc gron n, and n as put 
in possession by thc ~llcriff :  a t  ~\-hicli time thc corn and some 
part of thc peas m d  hean< n-ere grovinc;  tlic fodder had been 
pulled and stacked, and the hnlmce of the pea< and beam had 
been gathprcd and put into a crib on tllc 11rciniscs. They \x7ere 
of the grc~vth  of 1S36. TIP ileniiqe x a s  laid in J1:ne. IS4.3. 

The plaintiff offered to prole  that the land v-aq hiq. This 
evidence was rejected, t h t  court b c i q  of opinion that the recov- 
ery in the ajcctmcnt xaq concl~lsire in this action as to the title. 

Under the instructions of the court the j u r , ~  found for the 
plaintiff a? i n  thc ralilc of thc fodde~., peas and beans that had 
been gathered. The defendant appealed. 

Jordan and A .  X o o w  for plaintiff. 
Ileath and 17. X. H. Smith for  defendant. 
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PEARSON, J. There is no error in the instructions. The 
corn. etc.. which was attached to the land at the time-the defend- , , 
ant was put in possession passed with i t  and belonged to him. 
But the fodder, etc., which had been severed, although on the 
premises, did not pass with the land, for it had ceased to be a 
part thereof, and the defendant had no right to take it. His  
remedy was an action, not for the specific articles, but for dam- 
ages, by way of mesne profits. I f  the defendant had a right to 
take the specific articles, he would for the same reason be enti- 
tled to recover their value in trover aqainst the plaintiff, or 
any one to whom he might have sold them. The amount of 
which would be, when one who has been evicted regains posses- 

sion, he may maintain trover against every one who has 
(492) bought .a bushel of corn or a load of wood from the tres- 

passer a t  any time while he was in possession. This, 
especially in a country where there are no markets overt ,  would 
be inconvenient, and no person could safely buy of one whose 
title admitted of question. The mere statement of the propo- 
sition shocks our notions of common sense and call? for an orer- 
powering weight of authority to sustain it. There is no anthor- 
i tp for it in our reports, the invariable practice having been to 
bring trespass for mesne profits and for damages, if there has 
been any destruction or injury to the freehold. 

Trover for the specific articles. either against a trespasser or 
a third person, has never been attempted. Upon examination, 
it is found that there is no authority for it anywhere. 

Our attention has been called to a passase in the Xew York 
edition, 1846, of Adanis on Ejectmer~t, 347, &ere it is said: 
"Crops will pass to the lessor, although severed at the time 
the writ of possession is executed. prorided the severance 
was after the date of the demiqe." Thi? i5 an interpolation, 
and is not in any of the former cditionq. TJpoon z>. Witherick, 
3 Bing., 51, is cited. We have exarni~led that case; it does not 
sustain the position. That n7a? a motion by a tenant, who held 
over after his term and was turned out by a writ of possession. 
for a rille t l - ~ t  tho lesror pav orer to him the value of some 
grass and oats which he had sewred recentlv before the writ 
mas executed, alleping that he mas entitled to them as a may- 
going crop, and which the lessor had taken into posscssinn. 
Thc Court was clearly of opinion that the motion mas of the 
first irul)wqiion ; that to entertain it wonld offer inducements to 
tenants to hold nwr, and if the defendant had anp claim tr, a 
warming crop, hc 111ight hying hi. action. The inf~rerire from 
this cnqe, that crops ~ o u l d  paw to the lessor after hc regains 
possession, although sewred a t  any time between the date of the 
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demise and the execution of the writ of possession, mas (493) 
hastily drawn and is not warranted by it. 

The only other case cited which has any bearing is ~l lorgan .  
v. Variclc, 8 Wendall, 587. That was an action of trespass for 
mesne profits and de b o n k  a s p o ~ t a t i s .  The plaintiff, having 
been let into possession after a recovery in ejectment, brought 
the action against the defendant in ejectment, for mesne profits 
and for damages for removing certain boilers of a steam engine 
which had been used in a corn inill on the premises. The 
judge below held that the plaintiff could recover mesne profits, 
but was not entitled to recover damages for removing the boilers. 
Savage, C. J., delivers the opinion of the Court. I t  is not at  
all satisfactory upon the point of the case. The stress of the 
argument is spent upon a collateral question. The learned 
judge enters into a long discussion of the doctrine in one of the 
resolutions in L i f o r d ' s  case, 11 Coke, 51, and succeeds in pror- 
ing by argument and authority that after the owner regains pos- 
session he may maintain trespass for mesne profits and for 
damages for any injury to the freehold, as lye11 against third 
persons and strangers, who had come into possession, as against 
the original trespasser-against such occupant for the time he 
was in. The relevancy of this discussion is not clearly per- 
ceived: the defendant n-as the original trespncser, and not a 
stranger. The case turned upon the statute of li1nitation5 ( 4 s  
years). The boilers were serered more than six Feara before 
the commencenlent of the action. They v-erp remooed from 
the premises at  thc rccluest of the defendant wit11 i n  s i r  ~i s. 
I f  the sprerance had been vithin six year\ it would hqrc heen 
"plain sailing" for the Court, for mes,zc profits and dmnn:es 
would have covered it. Such. holyever. n a r  not the fact. -1nd 
ingenuity u7as taxed to prevent the stntu-e !'ram beinr :I hnr to 
a recovery for  hat the judge call5 "T  anion injury. as thc 
boilers Tvere sold for one-fourth of tllcir raluc." Thi. 
could only 1w effected by holdine that ,he hoilcrs. nftcr (401) 
they Twrc coilrerted into personal p r o p c r t  bp qerernuce. 
belonged as chattels to the plaintiff. -2ccordin:lr. :~ftor* the 
long discussion abore alluded to. this conclusion is ~nnonnccd; 
but i t  is a mere assertion, and is not mpported either bv argu- 
ment ,or authority. 

I n  this case the articles sued for xere of annual protlnction; 
and my Lord Coke sueqects a diqtinction betvwen curl1 thinas 
as corn, etc.. ~vhich come hy the act and operation of the party, 
"for if he had not sowed the land, no corn nould h a ~ e  bem 
there," and such things as come by the act of God. as trees. ~ t c .  
We do not, ho-cever. put the case upon this distinction. The 
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true distinction is, where a tenant, or one having a particular 
estate, wrongfully severs a tree or other thing from the freehold, 
i t  becomes personal property and immediately belongs to the 
landlord or remainderman, who may punish the tenant for 
waste and may take the thing, or mag prcsmtly bring trover 
against the tenant or any third' person who has converted it. 
For, as there is no possession adverse to him, the thing when 
severed immediately belongs to him as a chattel. Resides, he 
would otherwise be without remedy, ss he could not bring tres- 
pass quare c lausum,  the tenant being ~ i g h f f u l l y  in  possession. 

But when one who is in the adccwe  possession gathers a crop 
in  the course of husbandry, or severs a tree or other thing froin 
the land, the thing severed becomes a chattel, but it does not 
become the property of the owner of the land; for his title is 
divested-he is out of possession and has no right to the inime- 
diate possession of the thing, nor can he bring anp artion until 
he regains possession. Then, by the j i ~ s  post l imini i  or fiction 
of relation, he is considered as having been in possession all the 
time for the purpose of bringing trespass qziaw tltruszirn fregit  
with a cont inuando from day to day, in which he recorers the 

value of the mesne urofit5 and damages for the iniurv " ., u 

(495) done to his freehold by the seaerance of any part of it, 
or for any other injury consequent to the breach of his 

close. This action can Ix maintained against any one who has 
been in possession for the time he held it, but tlie oxmer of the 
land cannot sue for the thing severed i11 t r o ~ e r  or detinue as a 
chattel, for i t  is not his chattcl-it did not become so at the 
time i t  was se~-ercd, and the title to i t  as a chattel cannot pass 
to him af terwards ,  when he regains the possession, by force of 
the jus pos t l in~ in i i .  The fiction is nia~lc to enable him to 
recover for breaking his close and the injuries consequent there- 
to, but i t  js not made for the purposc of vesting a right to 
chattels. 

The action of trespass qzinre clauszun for the wesne  profits 
is a continuation of the action of ejectment. Hence, the j u d g  
ment in ejectment is conclusive as to the title. Oriqinally, the 
plaintiff in ejectment recorered actual damages. Tt was only 
for the sake of convenience that the courts adopted the practice 
of trying the title only in  the ejectment with sixpence damages, 
and then ascertaining the actual damages in a new action for 
the mesne  profits and damages. But if this nooel application 
of the action of trover or trespass de bonis  asportat is  for a thing 
severed and made a chattel, while there was an adverse pos- 
session, be introduced, it mould be difficult to find any authority 



N. C.] DECEMBER TERM, 1849. 

for holding that a recovery in ejectment by John Doe is con- 
clusive of the lessor's title in an action by him for the purpose 
of proving his title to a chattel. 

It was said for the defendant that the plaintiff ought not to 
recorer, because he could pet the value of his fodder. etc., bg 
way of diminution of damages in the action by him (the defend- 
ant) for the mesne profits. This idea is of the firqt impression. 
R e  prefer to keep rights distinct. and allon- each party, IT-hen 
his rights are invaded, his appropriate action. 

PER CURIAM. Judgment affirmed. 

C'ited: Branch v. Jlorrison, 30 N. C., 18 ; S. c., 31 S. C.. 17; 
Ray v. Gardner, 82  N .  C., 435; Dad v. Freeman, 92 S. C.. 3 3 7 ;  
Harrison v. Hoff, 102 X. C., 128; Fnzrlcmi 1.. J o h n s t o n ,  ib.,  2 7 7 :  
Hoirlnlld c. Fodcrz~~, 105 S. C. ,  570; Rzrscell 1.. Hill, 123 S. C., 
472; T T I i f p  1 % .  Fox.  ib., 5-1.8. 

2 .  The ;rc.t of lq-10, ch. 2% alq~lit,.; oiily to  ~o lo i i t ; i r y  coiireg;ri~ces 111;lde 
;rl'tc~r tllnt ;rct ~\-eut into ~ I I ~ ~ ~ Y J .  I t s  :rl~[ilic.:rtion to 1,rior roluiitnry 
( . ~ ~ ~ ~ r c ~ - ; ~ i i c c ' s  n-oultl bc u ~ i c ~ o ~ ~ s t i t n i i o ~ i : ~ l .  a?; it is iior tlic l)r!>riiice 
of t he  Legislature, but c:f il1~, jlulicinry. to tlec:l:i~'c \.ih:it t h r  I n x ~  
n-;IS before t he  1)ncsagr of :!ily act. The Lrgislnt~irc. c;miiot divest 
vested rights. 

APPEAL from the Superior Court of Law of T,rscor,s, at  Fall 
Term, 1848, Moore, J., presiding, to the Supreme Court at 
Morganton, and thence transferred, at  August Term, 18-29, to 
the Supreme Court at  Raleigh. 

This was an action of trespass vi et armis, brought to recorcr 
damages for wrongfully taking and selling a number of slares. 
The material facts of the case are these: 

The plaintiff offered in evidence a deed of trust, executed by 
one William L. Daridson, conveying the negroes in controwrsy 
to him for the purpose of securing a large debt ~ h i c h  the said 
William L. Davidson oxed to one Theophilus Falls, and sewral 
other smaller debts, due to other persons, for vhich the said 
Falls mas surety. The deed was executed 20 February, 1533, 
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the day i t  bears date; was proved before the clerk of Iredell 
County Court of that county and was registered on 26th 

(497) of the same month. The plaintiff prored that the de- 
fendant took the said negroes from the possession of the 

said W. L. Davidson, and sold them on 20 May, 1840. The 
plaintiff also proved the value of the slaves. 

The defendant then showed that Joh'n D. Graham and wife 
commenced a suit in equity against George L. Davidson, the 
father of the said W. L. Davidson, in  1829, and then offered 
in  evidence the report, account and decree in said cause, after 
i t  was carried to the Supreme Court. The defendant proved by 
the said decree that G. L. Daridson was one of the executors of 
one Conner, the father of the wife of the said John D. Graham, 
and as early as IS09 he was appointed the guardian of Mrs. 
Graham (then Elizabeth E. Conner), and as the executor of 
the said Conner, and subsequently becoming the guardian of 
E. E .  Conner, he was indebted to J. D. Graham and wife in 
the sum of $3,958.69 on 1 September, 1826. T h i ~  amount of 
indebtedness arose mainly from the defalcation and insolvency 
of one Work, who had been a guardian, with the said Davidson, 
of the said E. E. Conner, and of an erroneous construction 
which the executor of said Conner had put upon his will in the 
division of the estate. The defendant also offered in evidence 
a decree in  the Supreme Court, which Andrew Allison obtained 
against the said George L. Davidson in 1832. By reference to 
this decree it appeared that G. L. Davidson was indebted to the 
said Allison on 1 September, 1826, in the sum of $2,046.16. 
It was also proved by a deed of trust, executed by G. L. David- 
son, that the said G. L. Davidson o m d  debts by bonds to dif- 
ferent persons to the amount of $231.85, contracted previously 
to 1 September, 1826, which a t  that time and for several pears 
after remained unpaid. I t  was proved that in June, 1825, the 
said Davidson obtained a discount at  the branch of the old State 

Rank of North Carolina a t  Salisbnrv, for $731. In  
(498) relation to this debt the c a s h i ~ r  of said bank stated that 

by reference to the books of that branch of the bank i t  
appeared that the note was never reneved, but whether i t  mas 
paid at  maturity or not, he could not sap. I t  mas a19o proved 
that the said G. L. Davidson was bound as the suretv of his 
son, W. L. Davidson, for $450. which he assumed to pay, and 
which he did pay, but at what time i t  was not stated. The 
whole amount of indebtedness thus proved is $7,507.83. The 
defendant also proved by the cashier of said branch bank that 
G. L. Davidson was one of the sureties of one Simonton in a 
note discounted at said branch bank in January, 1826, for 

358 



N. C.] D E C E M B E R  TERM,  1849. 

$3,708, and that after this time no further discount was ob- 
tained by said Simonton of any new note, nor of anv note in  
renewal of the one above mentioned. I t  mas in  evidruce that  
Simonton died in  the spring of 1526, having made a d l ,  of 
which he appointed the said G. L. Davidson one of the esecu- 
tors, and possessed of an estate of $70,000 or $S0,000, which 
proved to be largely insolvent. The defendants also proved 
that  the said G. I,. Davidson mas a surety for different persons 
who had notes discounted a t  the said blanch bank in June,  1526. 
amounting to the sun1 of $4,124, but nhether said notes \\eye 
paid a t  maturity or not, the cashier could not state. But he 
stated tha t  no further discounts ne re  obtained by any of those 
persons in  renewd of the said notes. H e  also stated that i t  
was the universal practice of the said branch bank to require all 
notes offered for discount to be niacle payable ninety days after  
date, and that  if the notes mere not talien up  in  thirty d a p  after 
they fell due, to put them in suit. I t  was proved that all rhe 
individuals for whom tlie said George L. D'tvidson v a s  bound 
as a surety in  bank, except Simonton, were perfectly good and 
continued so, and one of the persoar for nhom the said G. L. 
Davidson was bound as above mentioned x7as examined. and 
stated that  he paid off the debt which he owed in bank. 
There TI-as no eT idence that G. L. Daridson had e w r  paid (499)  
any part  of the scrernl debts for  which he n as bound as 
surety in bank. The defendant proved that  J. D. Graham and 
wife obtained a final decree in their suit against G. L. D:r\ idson 
a t  December Term, 1839, of the Supreme Court, caused an 
execution to be issued thereon shortly thereafter. directed to 
the Sheriff of Iredell County. by r i r tue  of ~ v h i r h  the defendant. 
as sheriff of said county, levied upon and <old the neeroe3 in 
controversy. The defendant also read in evidmce a dccd of 
trust executed by the said G. L. Daridson to George F. D a ~ i d -  
son, dated 20 November. 1831, bv n hich he conveyed six necroes, 
by name, two tracts of land and ether property, i n  which dccd 
was the folloving clause, "and all other specie? of propertv that  
I hare  any right to and not thourht of a t  this timc. nhcther - 

real or  personal." 
T l ~ c  7,laintiff rend in exidence n Id1  of sale from G. L. DRT id- 

ion to his qon, TIT. 1,. D'ti i d m l .  dated 12 Deccn~hcr. 1S:31, by 
~vhich  G. L. Daridqon c o n r e v  to hiq ~ 1 1 ,  TT. I,. Daridson. ncqro 
Hannah and hcr t n o  cl~ilrlren (n  part of the neqroeq in rontro- 
versv) for the conqidcration of $450, that being tlie ralue af 
said negroes. 

The defendant then showed that John D. Graham and TT-ifc 
in January .  1833. in their said suit against G. L. Daridzon ob- 

3.59 
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tained an  order of sequestration, and that, in execution of the 
same, the clerk and master, on 2 February thereafter, issued a 
writ to the sheriff, who ti%oli from G. L. Davidson a bond on 11 
February, 1833, and nt the same time left with him a bond for  
W. L. Davidion, which was not executed until the month of 
April following. The negroes mentioned in the said bond are n 
part of thc same sued for, and are the same that  are mentioned 
in a decd, subsequently offered in cridence by the defendant, 
from G. L. Daridson to T. L. David5on. 

The defendant then proposed to offer evidence to prore that  
the deed of trust which the .aid T'i. 1,. Daridson made to 

(500) the plaintiff i n  this action was made t o  hinder, delay 
and defraud J. D. Graham and v i f e  of the debt ~vhich  

they- werc seeking to recover of G. L. Daridson. This eridence 
was rejected by the court. I t  mas also proved that  W. L. Da- 
vidson retained the possession of the property conreyed by him 
to the plaintiff, using it as his on11, until it  mas levied upon by 
the defendant under the execution that iswed upon the decree 
which J. D. Graham and wife obtained against G. L. l ) a ~  idson. 

The plaintiff then proposed to read the registered copy of a 
deed for slaves from G. L. Daridson to the said W. I,. Darid- 
son, nliirli was receired, upon proof of thc loss of the original. 
F ~ w m  thir deed it appeared that  G. L. Daridson conveyed to the 
said L. Da~idscui, on 1 Septemh~r ,  1'326, a par t  of the dare4 
in controrcrsg, and the others it  as proved mere the illcrease 
of those that were conveyed, except Hannah and her l m  chil- 
dren. The said deed recited a considrration of $1.500, no part 
of which was erer  paid, because the wid deed v7as intended and 
so understood by the parties to be a deed of gift. -bony the 
negroes mentioned in the said deed was one by the name of 
Lucy. TV. L. Davidson stated that  this n e p o  Lucy mas given by 
him to G. L. Davidson in exchange for the negro JXannah and 
her two children in 1831, which he conveyed to the plaintiff hy 
the deed of t r u ~ t ,  which had heen read in this trial, from h i n ~  
to the plaintiffs. H e  also stated that the npgro which he gave in 
exchange was worth as niuch as Hailnall and her iwo children. 
The  ~)laintifT a lw  offered in evidence a hill of sale froin George 
L. to the said W. L. Daridson for Hannah and her two chil- 
dren, dated 1 2  December, 1831. Tt was p o r e d  that  all the prop- 
erty s1)ecifically nientior~ed in the decd of trust csecuted by 
G. L. Daridqo~i on 20 Sorember,  1831, had been sold by the 

trustee, and he stated he boliered the proceeds of the sale 
(501) were sufficient to p a r  the debts secured by the deed. I t  

was in evidmce that the negro Lucy had been sold by 
G. I,. Daridson, the trustee, at the sanic time he 3o1d the other 

3c;o 



property And there was no evidence that the trustee had 
ever claimed Hannah and her. cliildren, of W. L. Daridsou, 
though lie had had the actual possession of them *incr . . . . De- 
cember, 1531. The plaintiff prored that n-hen G. L. Daridson 
made ille deed to his boll, TI-. L. Dar idwn, on 1 September. 1 9 6 ,  
he I Y ~ I . ' I  ?d to hilliself tventy-two negroes, n hich by the eri- 
dence of different ~vitneascs xvere vo r th  fro111 $6,820 to $7,700, 
a rract of land ~ r o ~ t h  $4,000, and other personal prolvrty of the 
value of $1,200; and one of the witnesseq, nT. L. Dal idion. n h o  
stated that hi.: father retained t~renty-t~r-o negroes. 17-hich were 
not conreyed to any one. Tvns called upon to gixe the naliies of 
then);  he mentioned n i i~et fen  by nallle, and stated that there 
rvere others nliose llalliev he could not recollect. 

The defendant's conn>el objectcd that the c o ~ i r e p n c c  fro111 
G. L. to W. L. Davidson. of 1 Sep+enlber, 1826, was fraudulent 
in law. if the said G. L. Davidson did not a t  the time he made 
said conregance retain property fully sufficient and available to 
pay all tlie debts for  n-hic.li lie mts bound, as rr-ell as those ill 
which lie was the principal deb~or .  

Though the said G. L. Daridson did, at the time he made 
the said conveyance, retain property fully suficient and avail?- 
ble to pay his debts, yet the said conx eyance n-as frandulent in 
law if he did not lieep said property to satisfy the debt of the 
said J. D. Graham and n i f e  ~vhen  they sued out their execution. 

The court instructed the jury that  G. L. Davidson Tms under 
the same legal oblipaiion to pay his surety debts as he m s  the 
debts in ~ h i c h  he wa5 honnd as principal debtor only. If  the 
property n-hich he retained a t  the time he made the voluntary 
conveyance to his son n n s  not full7 sufficient and a ~ a i l a -  
ble to pay all his liabilities, by reawn of the insolrency (502) 
of one or more of the indiriduals for M holn he v a s  bound, 
the deed would be fraudulent mid lo id  as againqt his creditors. 
But if the debts for which he Tvas bound a5 surety were paid off 
by the principal debtors, and he thereby exonerated, the .aid 
deed ~vould not be fraudulmt in law, if he retained pro pert,^. at 
the time he made wid  roluntary coiivevance, fully wific>ient and 
available to  pay a11 hie other debts. The court further. in- 
structed the jury, if the said G. L. Daridson, at the t i n ~ e  l ip  

made the said roluntary conreyance, retained property fully 
sufficient and arailable to pay his olvn liabilitieq, proT ided the 
debts for which he m s  bound as the suretv of others nere  paid 
off by them, the said deed would not be frandulent as against 
the said J. D. Graha~n ,  though G. L. Dnvidml  had no property 
at the time J. D. Graham took out his execution. 

Rule for a new trial because of the reception of ir~lproper and 
301 
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rejection of proper evidence, for permitting improper remarks 
to be made by the plaintiff's counsel in his address to the jury, 
and for improper instructions to the jury. Rule discharged. 
Judgment and appeal. 

Craige, Bynunz and Alesander for plaintiff. 
Osborne, Boyden  and Guion for defendant. 

PEAKSOS, J. The act of 1840, ch. 28, sec. 4, enacts that no 
gift by one indebted shall be hereafter taken and held to be 
fraitdulcnt and void in Ian-, property at the time fully sufficient 
and andab le  for the satisfaction of all of his then creditors 
being retained by such donor. 

A very interesting question upon the construction of this 
statute ~ r a $  clccided in the court below, and was ably argued in 
this Court. Are the debts for nhicli the donor is bound as 
surety to be takm into the estimate, in ascertaining the amount 

of his indebtedness at  the time of the gift, and if so, is 
(503) the propcrty which is o ~ m e d  by the principal to be taken 

into the estimate in ascertaining whether such donor re- 
tained propcrty at the time sufficient and a~ai lable  for the satis- 
faction of all his then creditors? 

We do not feel at liberty now to decide the question, because 
this case does not come within the operation of that statute. I n  
September, 1826, one George L. Davidson, being indebted to one 
Graham in an amount exceeding $3.000, made a roluntary con- 
veyance of the slares for which this action is brought, to his son, 
William L. Daridson. I n  1829 Graham commenced a suit in 
equity for the recovery of the dcbt. I n  January, 1833, by an 
order in the cause, George L. and William L. navidson executed 
a bond for the forthcoming of the said slares. The cause pcnded 
until 1839, nhen Graham obtained a decree for a large sun]. 
Execution thereupon issued, and the defendant. as sheriff, took 
the slaves from the possession of William L. Davidson and sold 
thrill in Xay, 1840. I n  Februarr, 1883, William L. Davidson 
executed to the plaintiff a deed for the slaves, in trust for the 
payment of debts. And in September. 1840, this action was 
commenced for seizing and selling the slaves. 

Thc statute was passed nftcmvards, a i d  the question is, can i t  
h a w  any effect upon the rights of the parties in this case, or 
change the law. so far as they are concerned, from what it was 
at the time their rights vested ? According to the reasoning in 
the opinion in . l r n ~ t t  8 , .  Il'a?zetf, 28 N. C.. 41, by a proper con- 
struction of the statule, the word "hereafter7' refers to the de- 
cisions of the courts and not to gifts, and the Legislature in- 
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tended to sap. not only what the l a v  should thereafter be, but 
what i f  had been beforr .  I f  such mas the intention, i t  is an  
excess of authcritp, and it is null arid of no effect. The right to 
n1nX.e laws is ~ e s t e d  in tllc "General Asqeiiibly." The right to 
decide what the law is and ~ r l l a t  i t  rvas is r e ~ t e d  in tllc 
Supreme Court. The  assnillption of a right 117 the. "leg- (504)  
islatire pox-ern in December. 1840, to ioqtrurt " t l i ~  ~ L I -  

preme judicial por~~er"  how the lav- sl1a11 be "talien and held" 
to hal-e been in IS26 or i n  May, 18-10, is an infringe~lient of the 
distribution of powers made h~ our form of goreriimerlt, and a 
breach of the fundamental principle set forth in the Bill of 
Rights, sec. 4 : "The legislative, executire. and supreme judicial 
powers ought to be forever separate and distinct from each 
other." It is settlcd tha; tllc Legislature callnot 1m.s any declar- 
atory l a ~ v  or act declarinq -.hat the l a x  was before i:s pasqage, 
so as to gire it any binding weight with the courts. A retro- 
spective statute, affecting or changing rested rights, is  founded 
on nnconstitutiorlal principles, and consequently T-oid. 1 Kmt 
C o r ~ . ,  $ 5 5 ,  and the ca;es cited. 

I f ,  as the case was before the act of 1840, Graham, as an es- 
isting creditor. had a right to treat the gift of his debtor as 
void. and to subject the slams to the payment of his debt; if tlie 
defendant, as sheriff, had a riglit and was bound, in discharge 
of his duty to seize and sell the slaves; if the purchaser a t  such 
sale acquired a \-did title, and if the plaintiff and TKlliam L. 
D~T-idson,  under ~11o111 he claimed, had no title as against such 
creditor, sheriff and purehaqer; if such was t h e  lazi~. and it was 
the intention of the act of 18-10 to change the lat i>,  qo as to direst 
Graham of his rights. to make thc defendant liable to this ac- 
tion, to deprixc ille purchaser of his title, and to give a right 
of action and :he tirle to the plaintiff. hen hc I d  wi thc r  he- 
fore-it n-as an attempt to violate rested right<. and io take the 
property of one citizen and gire it to anot11c.r. nliich this Court 
feels b m n d  f i r n i l ~  to resist. leqislatire act which deprires 
one person of a r iq l~ t  and ~ e s t s  it in another. is not ' ( a  law of 
the land" ni:liin tlw meaning of tllc Bill of liigllts, sec. 12. 
.'KO freell.an ~ 1 ~ 1 1  b~ del,rired of his life, lihert-. or property, 
b~zt by the l i ~ \ ~  of the land " 13015 P 1 . H e n  r l rmoiz,  13 
X. C., 15. (505) 

I n  A m e f t  2'. TTTaneft, 28 S. C., 41, the firrt poirit Traq 
decisive of the case, and it n-as not necessary lo decide ~ h e t h e r  
the case came nitllin thc operation of the statute. In  treating 
of it, the opinion ir: confined to fhe inqnir\- as  to the construction 
to be g j ~ e l i  to the vo rd  "hereafter." The pox-er of the Legisla- 
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ture to pass an act affecting rested rights and title to property, 
by declaring how the law should be "taken and held" to have 
been before the passage of the act, was not taken into considera- 
tion. 

A r  this case docs not come within the operation of the act of 
1840, the only inquiry is, What was the law at the time the right 
of the creditor attached and the property was taken and this 
action eonin~enccd ? The gift of the debtor to the son mas vol- 
untary. The creditor had an existing debt; and it is admitted 
that r h e n  he obtained his decree and sued out execution, the 
debtor was insolvent, and there was no other property to which 
the creditor could hare recourse for the satisfaction of his debt. 
The matter mas reduced to this: The donee must gire up the 
prolmty, for which he had paid iloiliing, or thc creditor must 
lose a debt existing at the time of the gift. This is settled by 
the case of O'Daniel v. Crawford, 1.5 K. C., 197. That decision 
has been much discussed. We are entirely satisfied of its cor- 
rectness, giving due consideration to the supposed expression 
of the opinion of the Legislature. We believe the reasoning 
upon which it is founded is conclusive, and it has been cited and 
approved by repeated adjudications of this Court. Jones v. 
Y O U I L ~ ,  18 N. C., 352; A l ~ n e t t  I:. IT'aizeft, 28 3. C., 41; Smi th  v. 
Xeaz'is, 29 N. C., 341. I n  2 Kent Com., 442, that learned jurist 
says: "The rery able decision of the Supreme Court of North 
Carolina in December, 1833, in O'Dnniel 7%. Crawford, stands 
out firmly opposed to this enervating infirmity. Tt has estab- 
lished. by argument and authorifp, resting on the soundest 

foundation, the rule that no voluntary conreyance of 
(506) property, even to a child, will be upheld to &feat an ex- 

isting creditor." By &feat he means to convey the idea 
that satisfaction cannot bc otherwise obtained. We add noth- 
ing to the reasoning or the authorities by which the law of that 
case is supported. 

The judge erred in his instruction that the gift was not fraud- 
ulent and void as against Graham, though George I;. Davidson 
had no property at  the time Graham took out his execution. 

PER C ~ R I A ~ I .  Judgment reversed, and a venire cle novo. 

Cited: Phelps I > .  Chesson, 34 N.  C., 200 ; Black v .  Sazsnders, 
46 N.  C., 68; Solstherland z'. Harper, 83 N.  C., 203; Clement v.  
Co-art, 112 N. C., 418; E p p s  1 % .  S v d h ,  121 N. C., 162; Wilson 
v. Jordan, 124 N. C., 709; G r e ~ n e  v.  Owen. 125 X. C., 214. 



N. C.] DECEXRER TERM, 1849. 

IL'I TIIEY ASS I-IASSLET v. SA:\Il.I:L G. IIASSLCT. 

1. 011 tllc trixl of issues cllrectetl LJ thc court. 11~m11 ,I lwtition tor a 
divorce. the mere collte~sion of the I i u ~ l ~ ~ i ~ t l  t1~1t he. n ns guilty of 
the adultrry charged is not acltuis~rblt~ e\ 1c1~11cc 

2. -1 cli\-orce n ~ l i l c l t l o  m u t t  lmoii l t  \I ill I I C I ~  I)e granted uulrss it is nl- 
legccl :lnd shon~i  that the 1iusI1:ud or \\ ~ f e  l i~ r t l  in :rtlultrry after 
the sepnrntioll had taken pl:~tr~. 

,%PPEAL from the Superior Court of h \ i7  of ~ E W  I ~ S O V E , I L ,  
a t  Spring Term, 18-18, CnlcZ~c>ell, J., presiding. 

This i s  a suit instituted by Ru th  A. H a n s l e ~  against her hus- 
band, Samuel G. H-ansley, for  a divorce n c i n r r t l o  7 1 ,  : t r ' i i n o ~ i z i ,  
and for alimony. The parties were married in IS26 nnd l i d  
together until August, 15-14, vhen  the n i f e  left her husband 
and went to reside wit11 her brother in the ::!me neipl~horhood, 
and has lived there ever since. 

The  petition Tvaq filed on 23 Xarch,  1543. I t  s tnrv  (SOT) 
that the "petitioner li\ ed f ~ r  many Fears the 17-ife of the 
said Samuel, enjoying much happiness, and fondlr  h o ~ c d  to do 
so for many years yet to come, as she cheerful11- fulfillpd all the 
duties of a n  affectionate -rife, until the conduct of her liu-band 
became so intolerable that  i t  could no longer he endwed:  that, 
without any cause knomi to her, her h s b a n d  took to drilik, 
and, while i n  that  state, ~vould commit so niany outrayeq against 
the modesty and decency of the petitioner t h l t  qlic refrains 
from repeating thcm; that  tlie influence of his intoaicatim 
wouId last sometilncs for a month, all of 77-hich lime the condnct 
of the said Samuel G. tomtrds the yetitioner x~onld b- intol- 
erable; and the petitioner v a s  often cruelly beaten hx- him, nnd 
his whole course of ccnduct ton-ards her n-ould he so entirely 
different from ~ v h a t  she might have reasonablv aliiicip"ed that  
he rendered her life hurdensonle and too intolerable to be borne, 
from a habit so well calculated to d ~ ~ t ~ o y  the re4liorl, the. 7f f~c-  
tions and all the social relations of life. and to ~ ~ h i c h  tlie y i i -  
tioner must attribute this brutal condnct of her said 1iu.hnnd; 
that  for  ~ w e k q  the said Samuc.1 G. n-ould ahcent h;mself from tlle 
petitioner during the ~vhole niqht, although durinq the da,dnie 
residing on the same farm, d i l e  so abqcntinq himself; that it  
has come to the kno~vledue of the petitioner that her husband did 
habituallv, ~vhile so absenting himqelf from the pe t i t ion~r .  bed 
and cohabit with a negro n-oman named Lucy, belonqinq to h im;  
tha t  fo r  some time previous to this fact conling to her knovl- 
edge with that  degree of certaintr  upon which she could relv, 
her suspicions were aroused that  such must be the fact, hut that, 
not being able to prove the charge, and not being satisfied to 
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abandon her husband until the proof could be clearly satisfac- 
tory to her own mind, the petitioner tried to endure, as long as 
i t  was reasonable for any wife to endure, the conduct of her 

husband; and that, during all the said time her husband 
(508) not only abandoned her bed entirely, and bedded with 

the said negro Lucy, but he deprived the petitioner of the 
control of all those domestic duties and privileges connected 
with the house which belong to a wife, and placed the said Lucy 
in  the full possession and enjoyment of those privileges and 
duties, and insulted the petitioner by openly and repeatedly 
ordering her to give place to the said negro, and saying that the 
petitioner was an incumbrance, and encouraged the said Lucy 
so to treat her also; that when the petitioner would no longer 
endure these things, and became entirely satisfied of the cause 
of such treatment, and of the truth of her previous suspicions, 
the petitioner abandoned her said husband ; that, besides all this, 
her said husband, not satisfied with the treatment as above set 
forth, would go from home and take with him the keys of the 
house, and deprive the petitioner of food for two or three days 
a t  a time, and of every comfort to which, as a wife, she mas 
entitled; that often he would, at  night, compel the petitioner to 
sleep in bed with said negro Lucy, when he mould treat the said 
Lucy as his wife, he occupying the same bed mith the petitioner 
and the negro Lucy; that from the crucl and severe treatment 
of her husband towards the petitioner, she was afraid to resist 
or to decline so occupying the same bed with her husband and 
the said negro woman; that, when i t  was not agreeable to her 
husband to permit the petitioner to occupy the house, he would 
often lock her out of doors and there compel her to rcmaili dur- 
ing the whole night, unprotected and csposed to all the trials 
incidcnt to such a situation; that she, gt length, abandoned the 
residence of her husband in August, 1844, and has made her 
home with one of her brothers ever since, and that, since her 
knowledge of the adulterous conduct of her said husband with 

the said negro Lucy, the petitioner has not admitted 
(509) him to conjugal embraces, and is resolved never ayain so 

to do." 
The petition then sets out the husband's estqte, mith a view 

to alimony, and it prays for a divorce from the bonds of matri- 
monv and for a suitable provision. 

The answer admits that, at one period, the defendant was 
intemperate and in the habit of intoxication; hut it states that 
for several pears before his x-ife !eft him he had been perfectly 
sober. The defendant also admits that he chastised his wife 
once; but he denies that he e17er did so but at  that time, or that 
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that was a violent or severe beating; and he says that lie imme- 
diately regretted haring done so, and acknowledged that he m s  
wrong and made the most humble apologies to her therefor, 
which he thought reconciled her;  but that on the came night qhc 
abandoned his house. The answer then denies all the other 
allegations of the libel specially. 

Upon issues submitted to a jury i t  was found that the parties 
had been inhabitants of this State for three years iinniediatel~ 
before the filing of the petition; that the defendant, by habits 
of adultery with his slare Lncj-, by degrading his n ife, the peti- 
tioner, by beating her, by insulting her, and by abandoning her 
bed for that of the slave Lucy, rendered the petitioner's life 
burthensome and her condition intolerable, so as to compel her 
to leave his house and seek an asylum elsewhere; that the de- 
fendant did separate himself from the petitioner and live in 
adultery with the slave Lucy, and that was known to the peti- 
tioner for six months previous to filing the petition; that the 
petitioner al-cvays conducted herself properly as a ~vife and a 
chaste woman, and that the petitioner had not admitted the 
defendant to conjugal embraces since her knowledge of his 
adulterous intercourse ~ ~ i t h  the said slare Lucy. 

Upon the trial, in order to prove that the defendant nas liv- 
ing in a d u l t ~ r v  11-ith his own s h r e  namecl Lucy, the 
plaintiff offered evidence that the defendant had a female (510) 
slave named Lucy, and that she had a child; and also of 
acts of familiarity on the part of the defendant v i th  the said 
Lucy, and that she acted as a sort of manager of his house; and 
furthermore, that in conversations respecting this snit. the dc- 
fendant said that he would spend ercrything he h2d in defend- 
ing it, escept the said Lucy and his c1:ild: and that in :L eon- 
versation betwxn a brother of the petitioner and ~ h c  dcfcnd:lnt 
about a reconciliation betreen t h ~  paltic., tlic former $aid to 
the latter, if he would sell Lucy lic did not knon- v h ~ t  tlii. 
petitioner might do as to lixina nit11 17im again, and Illat tlic 
defendant replied thereto that he ~vould pmt with nll tllc pro],- 
erty he had before he would n i th  the wid Lucy and hi? c h ~ l d .  
and that the petitioner minht stay nliere <he -r:i*. Objcrtiol~ 
was made to the admissibility of thc dcfcnclnnt's decl:lratio?i,. 
but as it T i m  not sugqested that those ilec1:ir:ttiurls n-crc i ,~ : id -  

by collusion, the court allo~~-ed tlienl to go to the j u ~ v .  T h ~ c  
was a decree for a dirorce a vincula ?nai i - i ) i~o?cz i ,  and f o ~  thc 
costs against the defendant. and an inquiry m s  directed as to 
the settlement it nould be proper to make on the petitioner; 
from all which the husband was allowed an appeal. 
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Strange for plaintiff. 
W. 8. Haywood for defendant. 

RUFFIN, C. J. The divorce act requires all the material facts 
charged to be submitted to the jury, upon whose rerdict, and 
not otherwise, the court is to decree. I t  excludes by necessary 

implication, from the consideration of the jury, admis- 
(511) sions in  the pleadings, and, consequently, anv made orally 

on the trial. The purpose is to prevent collusion. That 
reason extends also to confessions in pais, when relied on to 
found a decree for divorce; for if they could be received i t  
would obviouslv defeat the reauirement tLat the facts shall be 
found by a jury, independent of their admisiion in the plead- 
ings. I t  is not doubted that, under circ~~mstances, what a 
party says may, as XI-ell as his acts, be presumptive evidence of 
adultery. Thus, letter? written in the course of an intrigue, 
attentions paid and rcccired, or terms of endearment used be- 
tween the pair to whoni guilt is imputed, assignntions for pri- 
vate meetings, are admissible as being in their nature orert acts 
of criminal conversation, So, if a man and ~vomun live to- 
gether and act and speak upon the familiar terms of cohabita- 
tion, and if the wonlan have x child, the m:m habiti~ally treats 
and speaks of i t  as his child, that also T I - C I L I ~ ~  be evidenw. But 
the acknowledging of the child is not received by itself as a 
confession merely that 11e is the father, but a ?  one inpident 
among many connected with the intercourse of i11;11i and yoman, 
and givinq a criminal chr.racter to it, judping froui the ordinary 
indicia, in the open conduct of men, of their secret acts. I t  is 
in the nature of an orwt act, which tend, to show the private 
habits of the man and woman. Ent that is vcry different from 
the mere declaration of this defendant to stranqers, on two 
different occasions, that i11c child mas his, ~i~itl iout connecting 
them with any conduct of the defendant tomrds  the child. 
They seem to be nothing nlore than naked confessions of a fact, 
from which adultery is inferred, and, as such, merc not compe- 
tent. But i t  is said thcre was no suggestion that these decla- 
rations were made collusioely, and, thence, that i t  is to bc 
considered the court had no right to infer it. I t  is to be rcinem- 
bered, howerer, that, supposing the collusion, it will certainly 

not be suggested by either party, and there is no one clse 
(512) to make the suggestion or establish the truth. The clues- 

tion, therefore. cannot turn on that, 1mt it turns on this : 
that there is danger of collusion. Therefore, in order to guard 
against it, i t  is the office of the judge himself to exclude such 
evidence, though neither party objects to it, but both should 
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desire it to be receixed. The public is concerned that  divorces 
should not be improperly decreed, and this rule in particular is 
intended to protect the public morals and promote the public 
policy, rather than to guard against the effects of perjury on 
the party. Fo r  this reason a 15ciri1 c d e  n o m  nould be :I\\ nrded 
if there m r e  nothing more in  the case. 

Tllc Court. Iioncrcr. i.: uf opinion that a iufficierit c a v  does 
not appear ill the rword to authorize a dirorcc a r i ~ c r r l o  ma f r i -  
t 1 1 0 1 1 2 2 ,  \ ~ h i r l ~  i, t1i:at granted aud the only one pra-cd  for. The 
jury, indecd, fomnd that ihr dcfcild:rnt ieparnted himself fro111 
his -\life and l i ~  cd in adultery ~ v i t h  hiq q l a ~  e ; and if there nere  
:my c . o r r y ) o n d i l ~ ~  nllt~_ontion in the, lihel. there n ould bc a case 
to render the dec.rc~, ~ i c l ~ t .  Bllt X P  tliilili there is no ~ ~ c h  alkga- 
tion. Tliertx i- i ~ ~ c l i  a n a u t  of ~ ~ r e ~ i s i o n  as to the dates and 
osdrr of e n  uts c l~a ig td  that one (.:innot sa)- e s a c t l ~  lion. far  the 
nllepations ncrc  111cant to extend. The only periods giren are 
 tho^ of l h ' I G  for 1 hc nmrri:~ge, and A u ~ u s t ,  15-44, for the sepa- 
r:llio~i of the, ~~c t i t i one r  fro111 licr 1~usl)ancl and goi11g to live n i t h  
her hrotllcv. El errtliing .+atcd in the lihel i i  <rated :I ,  Iiavil~g 
occ~~rrcr! I)c~'nwrl those perioel.;:. There is no sepalation of rhc 
~):~rt ie.  alleptd luliil that in 18-44. nllc,n the I)etitioncr left hcr 
l~usba~~cl '> I~on i r ,  alid illerc is 110 allegation of any adultery by 
him afttlr that el ciit. -1s f a r  as we can mlderstand the petitioii, 
it state.;: that be t~wcn the periods ~~ientionecl the parties l i ~ e d  
togetl~er on the lmiband'. plantation. and for nlany Fears lived 
thcrc ha l )p i l -  : 1 lin t he hmunc,  at aoule timc. inteulperate. rnld 
rIic11 r :t- I ~ n r - l ~ .  ininltinc and crncl to the ~vife-at times Ireat- 
ins her ;  that own-imr:rll-. for a \:l~ilc, :111tl ni'tcrnarLl-. 
for n eelrs, he n1)mited l l i i~ i~el f  fronl his n-ife'. b ~ d  at ( 3 1 3 )  
nigllt, and, as sli.1 wspectcd for some tllrle. :md nftcr- 
nards  asccrtnincd. lie ywnt those nighti in I d  n i t h  a ncqro 
n oman he had on tl~cb inill(' I ~ l n l ~ t a t i o i ~  : illat he did hilliself and 
alloncd tlrat uolilnli to tl'c:~t his n-if? nil11 cwntcrn~l~t, depririnq 
her of all ai l t l iori i~ a s  ~lii-trc- of th(, liouic and conferring it 
on ~ l l e  11c;lc ; thai. : , f~cl ,n ad . ,  initcntl of goinc to the house of 
the hlac.1, nonl:li~. 1 1 ~  I)mnc?l~t llcr to hi* on11 Iio~ssc. 2nd fie- 
que~itl! 111nd(1 l i c ~  :111(1 rill, \\ lfc *Iccp ill tlic qnnic bed vdth him, 
and ill ~ h n t  iitu:itioll 11c, l ~ ~ i c l  carnnl ln~onlcdge of the ncgro; 
that at other ti111cr the ln~-l) :r~~tl  n ollld ]lot : ~ l l o ~ r  tlic x-ife to sleep 
in the llnn<c, hut t ~ m l r d  11(lr out and lo~alicd rhe door a ~ a i n s t  llcr 
and B ~ p f  her out all 1iiq111 ; tliat lie iol~ietimes nent  away, carry- 
ing the lit.7- nild l c : r r i i ~ ~  11cr witlront food for sereral days 
together; mid, f i l~allr ,  that she n r ~ c ~ r  admitted hi111 to conjugal 
embrace? nftcr kl~onlctlct~ of his atlvlrcry. nntl ahandoncd his 
house in Augl i~t ,  11-14. SO\\, upon tliose allegations, and upon 
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such parts of the finding of the jury as are consistent with them, 
the xiife would be entitled to a decree for separatinn and ali- 
mony. The gros-ne~s of his debaucheries, and the cruelty and 
indignity nit11 nhich he treated his wife, made her condition 
1ritl1 hi111 intolerable. and authorized her to escape from his , 
society and c o ~ ~ t r o l .  I n  such cases the third section of the act 
al,lo~vs a d i ~ o r c e  a 7rleu6o.  e t  t h o r o  to be granted, so as to protect 
the x i f e  from the efforts of the husband to force her to return. 
Hut those are 110 sufficient causes for a di\ orce from the bonds of 
matrimony, under the second section. That  does not authorize 
such a d i ~ o r c c  for cruelty, nor for  erery act of adultery, nor 
cl-en for habitual adultery, prorided the parties continue to l i re  
toqether. On the cmtrary ,  the ~vords  are that  when "either 
party has separated him or hcrsrlf from the other and is living 
in adultery." the injured person may be divorced a 7,inculo. 

111 addition, the eighth section enacts that if the party 
(514)  conlplailling admitted the other either to conjugal em- 

braces or societv, after knowledge of the criminal fact, it  
shall be a bar to a suit for  dirorce for cause of adultery. Now, 
in the first place, it  is certain, upon the face of the libel, that the 
wife conti~iucd to live n i t h  the husband, not only after she knew 
such circuiiistances as created the most ~ i o l e n t  presumption of 
his guilt, but after the actual knonledge of it by being present 
and in the salile bcd at the fact. There is no statement of any  
act of adultery which n e  can sap or suppose was posterior to 
thosc to nhicli tlic n i f e  was thus p r i ~ y .  -1s they took place be- 
fore the selm-ation and she n7as p r i ry  to them, a divorce a vin- 
( ~ 1 0  cannot be founded on them by tlieniselres. TT'e are far ,  
h o ~ v e ~ c ~ r ,  frnni tllillkirlq those defaults of the hnihand purged 
b -  the condurt of his nife.  On the contrary, <he fully accounts 
for her finallv 1en1-ing his housc. and di~estecl that  act of the 
appearance of fault on her part. After such a separation, 
forced on her by tlic dcbasiuc (deprax itv. xiolence and other out- 
rages of the husbantl, she ]night 1 ~ 1 1  iniist on any supe r~en ing  
cri l i~ir~ali ty on hi. part For ,  so f a r  from b~in:  precluded from 
makine co1111)laiut of t lw repetition of the fault, the guilt of the 
r epe t i f~ou  aftcr such forlxnrance-not colinirance-on the par t  
of thc n ifc noldd h(x a,rr$rrarated be-ond that of the first fault. 
TVr. .hall hold, therefore, that  she might inqist on adultery x ~ i t h  
thi- <1;1\ e, supervening the qepnration thus forced on her. From 
tlir t x l  iclcmcc rc~,;mting the child, about rhonz the petition would 
hardlv h :~rc  be,w qilcrlt if it had heen born when it n7as filed. and 
fro111 ilie finding+ of the j11rr. it I nnv  be presumed thilt in fact 
t h ~  cri?ilir~al and ilisqraceful roimection between this man and 
his rieero noman did con tin^^^ afrcr the petitioner lcft him. I f  
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so, it  is unfortunatecthat it should hare  been omitted in framing 
the petition. That  it is omitted is quite clear, for the petition 
gires no account of the husband's life after the day the 
~v i f e  left him, excepting only that he had not subse- (515) 
quently been admitted by her into conjugal embraces. 
The finding of the jury, therefore, that the husband separated 
himself from hiq ~v i f e  and is living or afterwirds lived in adnl- 
tery, and that  she never admitted him into coiljugal embraces 
after her knowledge of that  adultery, can have no influence on 
the decree, because it is incompatible with the petition, or, a t  
least, is without any allegation in the petition of such super- 
vening adultery to authorize it. That  the existence of such 
adultery in fact is indispensable is clear from the words of the 
act, "is living in adultery" after the separation. But it is 
equally clear froni the reason of the thing. Fo r  the lam does 
not mean to dissolre the bonds of matrimony and exclude one of 
the parties from marriage until there is no just ground to hope 
for a reconciliation. For that  reason a divorce of that  kind is 
denied when the parties give such eridence of the probability of 
reconciliation as to continue to live together. And even when 
there is a separation, if the offending party should reform forth- 
with and lead a pure life afterwards, the law does not look upon 
it as hopeless that reconciliation may in time follow the refor- 
mation. I t  may not be a case, indeed, in ~vhich  the law will 
permit the husband to insist on a restoration of the conjugal 
rights of society and cohabitation by compelling the vife's re- 
turn. But, on the other hand. it is  not a case in ~ l i i c h  it is past 
hope that the n ife may not. upon the strength of ancient affec- 
tions and a seme of duty and interest. be IT-illing of herself, at 
some time, to partake of the society and share in the fate of her 
reformed huqband; and until that  be paqt hope, or, at least, a 
continuing impurity of life after separation so f a r  i n i p a i r ~  the 
hope of reforrnntion as to leare no juqt expectation of it, the 
law will not cut off the parties from the liberty of uniting. I n  
the p r ~ s u i t  case there iq nothing in the petition to qlio~v 
rhar the huslmnd and hiq fonner pnraniour hare  exer (516) 
seen each othcr since the daT the TI-ifc left the p r e u ~ i ~ c ~ .  
Consequently, the decree T T ~ S  erroneous, and the petition ought 
to hare  been dismissed, no t~~ i ths t and inp  the 1-erclict ; TI-hich d l  
be certificd accordingly. 

PER CURI-tv. Ordered to be certified accordingly. ' 

Cited: Lifflc I > .  L i t f l ~ ,  6 3  N. C., 28: X o r r i s  I > .  JIorris,  75 
N. C., 1 6 9 ;  Pe~Lius v .  P d i n s ,  88 S. C., 43; Toole z?. Toole, 112 
X. C'., 155, 7 .  
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1. Where A,  E, C niid D h n t l  had possession of :I tr:~ct of 1:1rltl for 
np\\ards of forty years, nntlrr <uccc\sire co~~wy:l~ites from X to 
B, fro111 E to C and from (' to I), TI it11 the ?sc el)tio~: of f i ~  e years, 
bet~wen the tnmtieth and tnc,nty-fifth yc;~r, t l w i ~ i g  hirh pcriod 
no ~ossession was groved: it w:ls lrcld that, notnithst:lnd~iig, a 
presun~ption arose of a grant fro111 tlie State. 

2. A continuo~~s, nncensi~g posscssion is ]lot ilt'cessary to r;lisr such n 
presumption. 

3. The ~)resunil)tion of ;I qr;rnt, fro~n lonq 1)oeccssioii. is not based 
upon the iden that o~ic t~ctn:rlly issued; hut  bccaurc public policy 
:und "the quietii~c oi titles 111;tlir i t  lietessary to act ul)on that 
1)resnmption." The prtsuml~tion (a11 only be repellcd by proof 
of thy fact that the State never (lid 1i:rrt with its title. 

R ~ F F I N ,  C. J., d i ~ s c n f i ~ n t e .  

THIS was an  appeal from the Superior Court of Law of 
Iio~varv, a t  Fall  Term, 1847, Pearson, J. ,  presiding, transferred 
from the Supreme Court a t  Jlorganton to this Court, by order 
of thc Court. 

A grant to the lessor of the plaintiff issued in  June,  
(517) 1845. The defendant relied upon color of title, and 

seren years' possession, and the presumption, from long 
possession, that  tlie title mas out of the State. H e  read in  evi- 
dence a deed froni David Woodson to George Nillcr, dated in  
Xay,  1802, and registered in 1809; a dccd from Miller to one 
Vallace in 1811, a deed from Wallace to Peter  Earnhar t  i n  
1812, a deed from qaid Earnhart  to one nuchanan in 1829, for  
a l ) a ~ i  of tllc original tract, ~vhich is not sued for, and a deed 
froni said Earnhar t  to the defendant in 1836, fcr the part  now 
in controversy. H e  proved that Miller took possession in  May, 
1802, and held possession by his tellants until he sold to Wallace 
in 1511; that Wallace lired on the land from the time he pur- 
chased until 1812, when hc sold to Earnhart ,  who lix-ed on the 
land until 1821, when he put one Pierce in possession as his 
tenant, who lired 011 the land until the fall of 1822. I n  1827 
Earnhar t  put Buehanan in possession, who lived on the land for 
several years, and in 1829 Earnhar t  gave hini a deed for  103 
acres of the tract, and in 1830 put one J o h n  Earnliart on the 
remaining 90 acres of the tract, who l ired on i t  as his tenapt 
until 1835, when the said Peter  Earnhar t  sold and conveyed to 
the defendant, who immediately took possession, and has been 
in possession ever since. To prevent the presumption of title 
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out of the S t a t ~  or repel it, the plaintiff proved that from the 
fall of 1822, 71-lien Pierce quit the possession, up  to 1827, vhen  
Buchanm entered. t l ~ e  land n7as unoccupied, and the house and 
fences had ~ o t t c d  d o n ~ i .  Tllc court intill~atcd the opinion that, 
notrr.ii~ls::illclillp tlliq proof', it ~ o u l d  be tlie duty of the jury to 
presume tirle out of the State if the eridcnee offered by the de- 
f c l ~ d a ~ l t  TI as truc. I11 deference to this opinion ihc plniiltiff suh- 
niittcd to a noilsuit, a11d appcdcd. 

P ~ a ~ s o s ,  J. The siiigle question is, K a s  i t  the duty (518) 
of the jury to presume titlr out of the Stnte from the fact 
that  actual possession had been held of the land from 1522 until 
1845, under a connected chain of registered deeds, with the 
exception of fire years (from 1b22 to 1S27), during which i t  
was unoccupied ? 

The  presunlption of a grant from long possession is not based 
upon the idea that  one actually issued, but becauqe public policy 
and "thc q n i ~ t i ~ l :  of title=." malrcs it n e c e w ~ r y  to act upon that 
presun~ption. I t  is  the duty of the court to instruct the jury, 
vhen  land has been for a long time treated and enjoyed as 
private propertv, to presume that  the State has parted with its 
title, unless the presumption is repeIIed by proof that  such is 
not the facf. Long possession clianres the t ru th  of proof; and 
a grant is to be p r~sumed ,  not because thc jury believe, as a 
fact, that  one issued. but because there is no proof that  i t  did 
not issue.  So if one suffers va t e r  to be ponded upon his land 
for t ~ e n t y  years, the jury are told to prewnie a grant of the 
easement. not because tbe. beliere a deed rr7as executed (for, if 
so, i t  would be seldom worth while to rely upon the presurnp- 
t ion),  but because there is no proof that  one \\-as not executed; 
so if a bond has been standing for twenty gears (ten by statute). 
the jury are  told to presume i t  has been paid, unless it be s h o ~ n  
that  it v a s  not paid. So if a woman swears a child, undcr the 
bastardy act, the jury are told to presume the person charged 
to he tllc father. not because the ericlence qatisfies them that  he 
is, but because he is  to be so considered for the purpose of main- 
taining i t ,  unless he can s h o ~  that  he is not the father. 

These instances are stated to explain the nature of the pre- 
sumption upon which the defendants' title rests. T h a t  d l  
raise the presurhption and v h a t  mill repel i t  a rc  questions of 
l a r  about vhich i t  is the duty of the court to direct tlie jury. 
T h e t h e r  the fact be prored or not is  solely for the jury;  but 
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whether there be a presumption, or  whether it be re- 
(519) pelled, are not open questions, for  the jury to decide 

according to their belief of the fact, upon circumstan- 
tial evidence. 

I n  England a possession of sixty years or  more is required. 
The earlier cases in this State also required sixty years. But 
the necessity of the rule and its manifest good policy in a new- 
settled country induced our courts to shorten the t ime; and by 
succesiire decisions it has been reduced to fifty, forty, thir ty 
years, and an intimation is  made that it might be supported by 
tx7enty-fire years. 

Tlic llcccsqitv of the rule arises from the difficultv of nialiing 
prcof in reln;ion to transactions of a remote date. The loss of 
papers, death of vitnesses, treachery of memory, liiake it almost 
inii~ossib!c to  establish with l e d  orecision the existence of facts 

2 A 

17-hich occurred many years ago Reasonable presumption must 
therefore bc acted on. Long po-&on affords this reasonable 
presuniption. To requirc proof of particulars and of detail as  
to past occurrences ~ o u l d  be inconsistent with the necessity 
which give. rise to the rule and renders its practical application 
iinpos<iblc. For  instancc, it  has been prcred that for sixty years 
a tract of land has been occupied and treated as prirate prop- 
erty, firyt bv -1. tlicn B. C and D. This general fact can be 
p r o ~ e d .  But i f ,  hefore the prrsumption of title out of the State 
can bc niade. it be nwessarv to go into particulars and show 
the connection betxeen -1, G, C and D, arid h o ~ r  ( n e  claimed 
and d e r i ~ e d  from thr  other. etc.. these particular facts cannot 
he proled. This difficulty of makinq proof is the foundation of 
the rule. I3ence. to require such proof iq inconsistent n-ith the 
reason of the rule. nrerents its nractical amlication. and ren- . L 
ders it illusory andLuseless in the r e r r  cases nhcrc  it is most 
needed. TTe find it. therefore, settled in F i f ~ ~ a n d o l p l r  r .  S o m a ) l ,  
4 N. C.,  564, which is f o l l o ~ ~ e d  by the recent case of Candler r;. 

L l o z s f o ~ d ,  20 X. C., 542, that a connection betneen the 
13%)  cccupants need not he s h o ~ m ,  but the general fact. that  

the State or i t?  acents alloved first one and then another 
to uqc the land as prirate propertv for a lonq time, raises the 
presunil)tion that the State had cranted the title to some one. 
I t  is not necessary to fix upon anv cne in particular as grantee, 
so the title is out of the State. These t v o  cases. it  seems to me, 
settle the auestion. F o r  the Ten- same reasons ~ ~ h i c h  disnense 
v i t h  the necessity of s h o ~ ~ i n q  a connection be twen  the cccu- 
pants also &OTV that  it  cannot be expected and is inconsistent 
xvith the reason of the rule to require proof of a connection be- 
tvieen the periods of time when such poqwssion v a s  held: as that 
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when A quit the land R iri~nlediately entered; so with C and D;  
for it is just as impossible, after the lapse of a great many years, 
to show the particulars, as whether it was a month, six months, 
a year, ten years, etc., after A left before R entered, and so as 
to C and D, as it is to show by what title B, C and D came in ;  
and there is the same reason for dispensing with proof of the 
one as of the other. The substance of the rule is that the land 
shall be held as private pro pert,^ for a great many years, arid 
as the occupants need not be connected, so the periods of time 
need not be, prolidcd the time it is so occupied (for this is the 
esscnce of the rule) be for sixty years or morc, as the rule at  
first stood. But it is said, since the time is reduced to thirty 
years, there is not the same difficulty of proof as to the period 
of time when one went out and the other came in. True, nor is 
there the sarire diffirulty of proof as to the connection of the 
occupants. But as to this lattcr circumstance i t  is not pre- 
tended that the rule is changcd by s l~or t~n ing  the time; why 
should it be so as to the former? There is no intimation in any 
of the cases that the timc is made shorter unon condition tlmt 
there should be a compensa t i~ lg  change by showing a connection 
between the persons and the periods of possession. On 
the contrary, the decisions are put upon thc ground that (521) 
the rule remains the same in other respects. I ts  policy 
is so beneficial that the time should be made shortrr. So, if a 
connecticn between the periods of possession lyas not necessary 
when the time was seventy years or morc, there is no authorii y 
for making i t  necessary now that the time is thiriy years. 

The course of the courts in shortening the time has been con- 
curred in by the Legislature. The act of 1701, under certain 
circ~unstances, gives title from a possession of twenty-one years. 
That act does not sunersede the conmion-law rule. but nires a 
new mode of acquiring title, learinq the common-law presump- 
tion as it was. 11 gires a titlc aqninst the State from twenty- 
one years' possession, if thrse things concur-color of title, con- 
nection between the occupants, and continued possession. I t  is 
certain that the first two are not requirements of the common- 
law rule, and the connecticn in which the third is used tends to 
confirm the concli~sion that it mas not. At all events, the fact 
that the act of 1791 requires a continued possewion furnishes 
no proof that the common-law rule did so. The argument 
proves tco much, for it nollld follow that color of title and con- 
nection between the occupants mere requisite by common lam, as 
they are required by the act. Care should he taken not to con- 
found the commoa-lam rule with thiq statute.. I hare no doubt 
that a failure to keep the difference in mind has, among the 
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pr( fession and in tlie reports, introduced a confusiori in the 
use of n o r d ~ ,  ~d i i c l i  is the nest tliing to a coiifu4on of ideas, 
and ~mcol~-ciouily Iwd.; the mind to a false conclusion. I n  the 
E l ~ e l i ~ h  bi,ok- 110tlil11g i, .aid aboui r o n f i u z r ~ i l  pos~e~.ioa,  2nd I 
find rio c:r+ TI lir.rc, an1 illterra1 in the possession, siich a* occurred 
in this ca,e, is noliced or made a point of. The lanqnage of the 
bo:~k> is. ' . t l~le nil1 be prcsul~ied from long posies.ion7'; "a pos- 
session for a great l m n y  year< authorizes a prewmptiori of any- 

tliing to support tlie title"; mid xhen the r~p lc s - ion  of 
( 3 2 2 )  "ur~inter ru~) ted  posies,io~i" is l i d ,  it is not to convey 

tlie idea of "cc ntinncd" in the s m w  n e u-e it-ince+ant. 
unceasiw-but to colir c the idea that tlie occupant has not 
b ~ c n  "ilit(d'ered n i th"  or '(el icted" hy the assertion of an  ad- 
Tcrv  title. His  posses~io11 i. not coniidcred as interrupted, 
altllougli he may not, as f e v  onncr. do. find it con~enicnt  a t  all 
t i l~ ie i  to h e n  "his foot" i~non  the iantl. Tlir idirasc in refer- 
ence to prcscriprion, of which thr  rule of prewn~pt ion  is a rnodi- 
fication, is not that the enjopient  ha.. coutiinlcd-ince\.ant. un- 
ceaGng-but that '(the memory of 11,an r111111~1i not to the con- 
trary," that is. 110 living man can recollect a t i l w  n-lien the en- 
jorliicnt Tiits prevented or hindered 117 one denyinz the right, 
which n r ~ n l d  b~ n notable fact. apt to arrest public attention. 
Whereas. the qilmt fact of n e r i n i t f i n o  a tract of land to he u11- 
occupied for a qeasoil noulcl escape attention, and no stress x7as . . 
laid ullon it. Trl o w  bookc. although therc has been a dccislo~l 
upoil it. 111c judne.;, in treatinn of tlic common-law p r e s u ~ ~ ~ p t i c  n, 
frequently use the n.orda, "lol~g , o n t i i ~ u r ?  pcissesiion of tlie 
party or those zr~c le i .  ~ h o m  1 1 f ~  rlaiv~s.' Thcie worils are aq 
much out of placc as ~ o u l d  be the words "color of title." i n  
refcrencc to the coli~li~on-ln~\- presuniption ; but 7vlicli a c01111ec- 
tion h c t ~ i - e ~ n  the occupants appearq in a case. and no questiori 
is n ~ a d c  n, to thc continuance nf pos.cssioa, the 11.e of t l ie .~  
TI-ordq. it is wppowl ,  does 110 hanu,  and they are uncorisciouslp 
iriiported fro111 the act of 1791, and this imperccptihlr crcates 
all irnpr~ssion :hat the common-la71 rulp liad s i~ni lar  pro: isioris. 

7'11~ act of 1791 creates a lcgis la t i~e  ?rant. and i l ~ e  act of 
1715 ripcas the title. Hence it n a s  proper. not 0111~ to requirr. 
cc lor of iitle, but n connectioii betn-ccn the occnpant\ and a con- 
tinued 11ossc~~ioii. 011 tlie contrary. the common-Ian rule dom 
not confer a titlc, but i implr  r:iice, a prewniption 'hat thc %tat(% 

lias partwl u it11 it. . i s  there is such a difference ill the 
(,52:?) result.. it no~il i l  hc ~ t r ~ n g e  if  tlic requiren~cnts riTerc the 

C.a1nc. 
.\ plaintiff' in ejcctl~ie~it slions color of title and serer1 years' 

p o i  I in 1 l o  H e  tlicri chon, a crant  to the defcud- 
.,-,a 
.J I 
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a n t :  this cntitles !iim to recover. So. if lip 4hor1? that the de- 
fendant m s  in possession under color of title tnentr-one years. 
or ~vithout color of title thirty years. or  tliai the deftwdant ~ v a s  
in posiewioi~ t~ rmty - fon r  e a r s  nhen the lessor cr iiatcd hiill. 
Tlir dcfc~idant', imsc.rion for tvent~-- four  rear.. addcd to t l ~ c  
le.;.or'b l)osqeq.iol; of  en yeam, take's the rhle out of the State. 
whirh i. sufhcicnt ft,r the purpo-e of the plaintiff, if tlie Stale 1. 

prc-mmed to l i a ~  e parted - \~ i t l l  her title, hccause -1 i.; pelmittc, 1 
to lwep pos>rwion tventy-four yearq, and 1: (vlio cvlcrs llini) 
qe\ c r ~  years. The like r c d t  n o d d  follmr. it nould srelii. if  \ i i  
perliii~tcd to keel) l)o+-cisiol~ t \ ~ c : i t ~  y a r s  at one time nac! fif- 
teen at anorher. after an interr a1 c~f fir-c years; for in both cases 
there is a nen- p o ~ w ~ i o n ,  and if that does not prerwit the pre- 
sumption in the onc. there is no reason why it should in tlic 
other. I n  the latter cnqc -1 lins heen permitted to lieep posv.- 
sion tl~irty-fire years. This iq inconristent rr-it11 a title ill illc 
Statc, and tlie fact that the land lay idle for f i ~  e Tear< has no 
hearing on the question. because it does not tend to prove that 
tlie State h u d  not  g ~ n n f e t l  tlw land. unless this state of things 
was caused by actual possession beinq taken for the State or 
some assertion of her title; for  if A let the 1:md lie idle n~erely 
because it r a s  not convenient for liilil to occupy it,  it is dif5cult 
for  me to concei~e  horv p e ~ f e c t  i n a c t i o n  on the part of the Statc 
and its agents can repel a presmnption, vhich  otherwise ~ ~ o u l d  
be made, and show that tlie Statc had ,tot g ~ a i t t c d  t i l e  l a n d .  
The proposition inrolves the absurdity of m:~lrinq the title of 
the State denend ~11011 a mere accident. not affected in the 
slightest degree hp any action on her pa r t ;  the w r y  reason for 
making the prcsui~~ptioli  being tlie inaction of State and 
her agents for a prcat v a n y  years. while indiricluals are (521)  
using the land as p r i ~  ate property. ' 

The argument urged to qlion- that there i~luqt be continued 
possession i i  that at lhe end of tncnty  yeam. if goci out, the 
State. not ha1 iiig loqt her title. 1x1s n const ruct i~e  pos.;e&ni. -o 
that nhcn he co1lle; b:ick. after  f iw Tears. he has a 7 1 0 1 1  11oq.e.- 
sion, and thus there ii: n ncrv 1min1 ok del,:ir.ture froui n lii'i.11 t11~ 

. ?  

time hegiliq to r i ~ n .  I lie snil:r reasoning nould d i o ~ v  1 1 1 ~  Ilrce+ 
sitv of a cormcction bctnen tlie occnpants, for n-hen :I third per- 
son takes posseqsion there i.; a ncn7 posse4on.  But 111 trnih tllc 
reasol~ing is  fnllacion;, aq applicable to a cominon-lav prc- 
su~uption,  and ir an inlportation from the act of 1715. ~ i - h i c l ~  
takes awn>- the r i ~ h t  of catry of thc oniier if 1ic fail. to enter 
or  wakr  clnii~i in vven  years next after hi. riglit ac2c.rue;. Un- 
der this a r t ,  if the p s ~ ~ s s i o n  is left racant  before the qeven years 
expire, and the trespasser after~vardq enterq, this  wad eiitrv 
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is a nen7 trespaqs, a nenT cause of action, and the time bezins to 
run from such nen7 right of action. So, if a third person enter3 
and evicts the first trespasser before the wren years expire, thid 
is a new cause of action and the time beqins to run from that 
date. For,  as the objcct iq to acquire a title under tllc statutc, 
its pr<-viqions must be r i g i d 1  complied with. I l o l d f n a t  1 , .  Shpp- 
a ~ l ,  dS S. C., 364. But nhere the object is to show title out of 
the Statc merely, the matter is entirclv different. The connec- 
tion between the occupants is not neces\ary and the pos;ession 
need not be continuous. The fallacv of the a r g u ~ ~ i r n t  lies i n  
aiicni1)ting to draw an  a n a l y y  froril a statute and apply it to a 
rule of ilie cosimon l a ~ v ,  and in not c i v i n ~  due neipht to the dis- 
tincrion that thr  statutcs pcrfect title; the comll~on-lav rule on17 
prequmes ~ i t l e  out of the Statc. The statutes coiinteiianc.e and 
aid the co~innon-lam rule, arid b r  no fa i r  inferencc. can this be 

i i~ade to ahridre it.  
2 )  The defcndont cannot shon title in l ~ i ~ i l ~ e l f  under the 

act of 1791. His actual posqcqcinn v a, only contir ind 
t n e n t r  gears and > i s  niontlls at anv one time, n l ~ d  the require- 
ments of the qtatute niust be rigidly con~plied nitll.  Rut thc 
rules of the common 1an are more pliable and f i f  f h e m c ~ l ~ e s  to 
e w r y  conihi~intion of circumstances, xhcn  there "is the like rea- 
son." I t s  a d n l i r ~ r s  boast that "reason is the life of the law," 
and  hen there ib the like reaqon, there is the like  lax^." If a 
coilfiizlietl posqeision f( ,r  thir ty year... 77-ithout color of title and 
nithout illon-inq a connection betnee11 tlic occupants. raises a 
p r rwnp t ion  that the title is out of tlic Stale. doe, not the "like 
reason" call for  the qame presu~npt i in  nhcn there has been a 
pos.vssion f o r  fort i / - t i i 'o  yenrs bg 111~so11s rlaiming under a con- 
nected chain of rccistered deeds, nit11 the esrcption of fire years, 
~ r h e n  the land was unoccupied? I s  not tlic probability. upon 
~ ~ - h i c h  the p rc~umpt i  In is founded in aid of proof. as great, if 
not more so, ill the latter caw than in  the former?  or can thnt 
syqieni of lax- n l i i c l~  in the one cnsc qccure: tlie title, and does 
not in the other, deser~-e tlie high distinction of beinq the "per- 
fection of rea5on7' ? 

Thc objection that. in order to justifg the ~)resun~pt ion ,  the 
possession rml-t be shonn to l l a n  been 1171cri1v'nq for thir ty 
yearq ( if  an inter1 a1 of fire gears be fatal, five ll~ollrhs must 
ha \ e  the like effect) is non. made for the first time. I t s  n o ~ e l t y  
certainly clcm not rrcon~niencl it. There is no decided case to 
wstain it. The only countenance it rcce i~es  is from a few loose 
espressions, eridentlp drawn from the act of 1791. The reaqon 
of tho thinq and the foundation of the rule of presulnption 
directly oppose it. 
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NASII, J., concurred. 

R ~ I T I X ,  C.  J., clissenticnte. The possession of the defendant 
XI-as for about twenty -ears,  and he then abandoned the 
premises, and they TTere racant for  f i ~ e  Fears. Subw- (316) 
quently he entered again. and Tvas in poqqession for fif- 
teen years before the issuing of the ?rant under vllicll the plain- 
tiff clnims. The tendency of the adjudications in  this coantry 
follons the current of legislation in  ;hortening the periods in 
n.hic11 presunlptions may be made, rhe the r  of deeds or grants 
or other things; and I h a ~ e  concurred n i t h  lily brothers here- 
tofore, and non-, in sayinq thirty years' poswssion of 1a11ds n-ill 
au tho r i z~  tlie presumption of a grant of theul. That ,  1 think, 
is the shortest period nllich can be stated as, in itself, creating 
a legal presumption of a grant. Some particular time must be 
fixed on, and until the Legislature 4lall thillli proper to alter that 
prescribed hy the statnte, \There the prtsuniption from posses- 
si, n is aided by the other tn-o circumstances of a colorable title 
and Bnov11 and ~ i s i h l e  bo~mdaries. it ~ o u l c l  seem the courts 
could not admit l e v  than a possession of thir ty years to hare  
that effect. I n  all the cnses hitherto there ha?  been a possession 
for the period of thir ty rears or nlore, cxpresdg stated. except 
one; and in that it v a s  said to h a ~ e  been for tmnty-fire or 
thirty !-ears by continued cultiration, and for several years more 
bv such acts of o ~ ~ n c r s h i p  as getting timber annually. I should 
think, therefore. that there had been a sufficient lensth of pr,s- 
sesqion here-for about thirty-file years a t  different times-if 
it was of such a nature in other respects as to authorize a con- 
clusire legal prcwniption that a grant had issued for this land. 
I t  seems to me that it iq not of that nature, because of the 
chasm of fire e a r s  bctneen the different possessions; so that  
there has been at no time a sufficient poqsession to constitute in 
itself a title. I t  has been the premiling impreqsion that noth- 
ing less than a long continued possessioll will lay the foundation 
of a presu~r~pt ion  of a deed or grant. ,I.; Lord Xerpcr  H m / e : j  
said, in Farlshov 2 . .  Ilothcna?~?. 1 Eden. 273, qrlicfa, Z O I I U C I ,  e t  
pacifica possescio is conqidcred a i  ihc beit cridence of 
titlc. But it TI-odd seem frolii thr  very terms used in ( 5 2 7 )  
speaking of it and from the nature of the thinc that it 
nmrt be one possession, long and quiet. TFThen TTe say that pos- 
session raises a presun~ption, we niust admit, a t  the same time, 
that vhen  the possession ceases the presumption niust fall with 
it. Therefore, it would seem, if the poqwsion does not continuc 
long enough to afford an inference of title in itself, that, upon 
its termination, the ~vhole inference which tlie possession up to 
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that  t h e  tended ultimately to estaldish vanished and the title 
was set at large again. T h e n  we say that a particular thing 
o r  state of t h i n ~ s  creates a presumption in law, that  thing or 
state of things must be cornplcte i n  order to liare that  effect. 
This thing of poswssion, for  example, rimy, though ihort of 
thir ty ycars, be, r i t h  other facts and circumstances, r e rg  proper 
to be reiqhed by a jury as eridcncr that a deed was formerly 
made; but if it  be a t  all less than thir ty years, it fails to estab- 
lish, by pres~iillption ill law, t l ~ r  existence of the ,rrr:~rit :111eged. 
The reason xl1y a possession ~ r h i c h  i~ required by lax of a par- 
ticular duration muit  be conipletcd by an  cYius of the ~vhole 
time before it ceases in order to its being at all efficacious is  
that  upon a ccsser thc possession, bring vacant, rests in the true 
onmcr by implication. Here, upon the defendant's qoi11q out, 
the poswssiorl, as ~vell  as the title, was in the State. Tt is  like 
the case of a payment of a bond, lmsunied after the lapse of 
twcn:y pears after it falls due. Less than twenty years will not 
authorim the court to direct the jury to find the payinent; and 
if the obligor inake a payment in the twentieth year, the day of 
that  payment is the point of departure, not for  the cclnpletion 
of the tnenty  years that were going on, but for  a new t~ i~e i i t y  to 
conn~ience then and bc complete before the presumption will 
again arise. For  my part, 1 ncknomledge that it has always 
been m r  understanding that ,  in all such cases, the benrfit of a 

prmious possession was lost if interruptcd before the 
(55%) nhole period mas accornplisl~cd. Such are the tenns of 

our statute of l in~itat ions barring the entries of indi- 
viduals or  the title of the State. They require a continued pos- 
session w d c r  a claim of title. That  provision is not arbitrary, 
but it is apt to the conclusion n~hich  the acts allow to be drawn 
from the l~ossessions prescribed in them. A possession contin- 
ued for twenty-one years untler certain circu~l~stances is a bar 
to an  entry .tinder the State. Why did the statute require the 
possession to be continued for that period? Plainly Ir~ccause a 
continued possession t illy is any eridcnce of title. X e n  who 
oxvn land do not generally, if erer, abandon it after taking pos- 
session. Tt x~ould be the duty of the court to require the same 
sp~c ic s  of ~ O S S C S S ~ C , ~ ,  ~vhen  used to raise a presumption of a 
grant  a t  com~~ion  law, vllicll the statute prescribes as to the 
cases u~i th in  it. But the truth is that  tlic statute is expressed in  
that  n~anne r  only hecause a t  common law and in the nature of 
a presumption froni possession such possession niust be continual 
to be efficacious. That  no one thought otherwise appears from 
the language n-hich fcll froni the judges in almost erery cast 
that  has come beforc thei~i. Tn HmZs v. Tucker,  3 S. C., 147, it  
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is called a "uniform" pos.e4on for tnentr-one wary. 111 Fit:- 
rantlolph .c. Sorr , i an ,  4 S. C.. 564. there wa.; a continued poi- 
session for for tys ix  years and by the defendants for thir ty-fi~ e, 
and C h i e f  J ~ r s f i c e  T a y l o r  spolie of a "long continue~l possessio~l" 
going to the jurv independent of the act of 1791. I t  is true 
that  discolinectecl po~seq~ions  were then recrircd in evidcncc; 
but it wa. riot as authorizinq the court to pronomtcc~ upon tlie 
presun~ption from ther:~, but espresslv ar circniil~talices to be 
neighed by tlie jury. I n  Rogers  I , .  Xrrbc ,  13 S. C.. 150. tlic 
Court take notice that there n a s  a clear and b'colitinued" own- 
pation of the land for forty or fifty years after fillinq up all 
chasms. So in Cancller r .  L ~ n s f o d ,  20 AT. C.,  342, there 
were thirty-five years of "continued posqession" by per- (.i2!)) 
sons under each other. And in X o r 7 i s  7 l .  C o m t r / u r i d e ~ .  
23 S. C., 500, the Court said there must be an enjoyment ''con- 
tinually" for tnenty years. So L o r d  C o k ~  wys, in Rrillc> 1 . 
Berrrrl, that  i t  is "in respect of a n  a n c i e n t  and con t inua l  posses- 
sion" that  Innful grants are intended. 12  Rep., 5. Indeed, if 
disconnected possessions of this sort ~vould answer, I prcwliic 
5ome caye ~ o u l d  bc found, either i n  England or in this country, 
in xllich effect has heen qiven to them. There are cases in  
\vhich dirers posvssions arid other acts of onnersllip hare  all 
cone to tlie jury togcthcr, as el-idencc to be ~veiqhed by tlicru; 
hut, as f a r  aq I l i a ~  e hmn able to examine. consistently v i t h  
lily other dutie.;, I h a ~ e  not heen able to find a single one in  
which the Court has 1-entured to declare the pre\umption of a 
grant where there rlay not corltinual ndrcrse po.session for the 
prescribed period; and I am for adhering to the rule, as I kliom 
not e hat mi~clliefs niay grow from the Court's maliing time 
artificial presuniption.. with less ancl 1e.q qrouncl- for them. I 
think there is  but little dancer that  pciqession., when continual, 
cannot be proled for the period adopted in this State. But in 
rhe present c n v  the fact is affirniatirelr qho~vn that the defeiid- 
ant  m s  out of posqeasion five year..; and, therefore, this is not 
an instance in nhich it can be apprehended that  the defendant, 
with a good cuye, had failed to prove it. Fo r  these reasons, 1117 

opinion is  hat the judgmcnr ought to be rerervd.  

Pan Crn1.m. Judgment affirmed. 
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TTraddelI, 75 1;. C., 366; Davis c. Illcdrthur, 78 N. C., 359;  
P o p  7%. J l a f h i s ,  53 S. C., 1 7 2 ;  -1laVett 1;. Si tnpson,  94 N. C., 
42 ;  Bryan v.  S p i c e y ,  109 S. C., 66;  Hamilton v. I c a r d ,  114 
N. C., 536 ; TTya7clen c. R a y ,  131 S. C.. 235 ; B u l l a r d  1 . .  H o l l i a y s -  
~ c . o ? f / ~ ,  140 N. C.. 638. 

1. A m:~rried \vo111:1n cannot tn:ll;e a contract wit11 her husband, es- 
cel~t throuch the intervention of a third person. to whom the 
duty of enforcing it, in her behalf. belongs. It must be bx deed. 
to n-hich she must be :I party. 

2. Where a man 11;1d enticed a7v21.v another rnan's v-ife. and he and 
the husband entered into a written contract by which it was 
stil~ulatcrl that the former should retain the wife and support 
her: Held,  that t l~is  contracr was against ~~ubl ic  policy, and. a t  
all erents. th;~t  the h~lsband could rescind it h y  making a de- 
n1:111(1 for t l ~ e  restoratiou of his wife. and. i f  this was refused, had 
:I right to his action for the subsequent dete~ition: 

3. Held, that nn action on the, c.:~sr \\-ill lic by  the husbaild against 
one who entices an-xy his wife. 

APPEAL from the Superior Court of Lam of FAKE, a t  Spring 
Term, 1848, Caldwe l l ,  J., presiding. . 

This mas an action on the case to recover damages for entic- 
ing the wife of the plaintiff to leare him, and detaining her, 
whereby he lost her serrices and the comfort of her society. It 
appeared on his behalf that his wife left him in August, 1841, 
by the enticement of the female defendant, 1~110 lived with the 
defendant Armstead, and is the mother of the plaintiff's wife. 
She  assigned, as  a reason for  it, that  the plaintiff nTas lazy and 
did not provide for  his family, and she did not \rich her daugh- 
ter to perish. And i t  also appeared that the plaintiff had a 
child by his wife before their separation, and that the? con- 
tinued to l i re  with the defendants from August, 1841, up  to the 
trial. I n  the spring of 1843, or, as a witness said, speaking a t  
the trial, about three years ago, he n7ent with the plaintiff to the 

house of the defendant to demand his wife and child; 
(531) that  after some conrersation betx-een the plaintiff and 

the defendant Armstead, the plaintiff demanded of him 
the surrender of his wife and child; that the defendant said he 
could bring them forth by speaking one x~ord.  but he ~ rou ld  not 
do i t ;  and further said to the plaintiff that  his wife would not 
live with him because he had advertised her. 

On the part of the defendant i t  appeared that  some time in 
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the last of Ju ly  or first of Angust, 1842, the plaintiff and de- 
fendant Armstead, through the intervention of one or two of 
their neighbors, entered into a written contract, in ~ ~ h i c h  i t  was 
agreed tha t  the defendant Armstead should keep the wife and 
child of the plaintiff, and should raise, educate and provide for 
the child by  giving it the portion of his property intended for 
its mother. And i t  mas also provided in the contract that  the 
plaintiff should be allowed to r isi t  his wife and child, and r e  
main with them not exceeding four or fire days a t  a n  one time. 
I t  also appeared that  the plaintiff had been a t  the house of the 
defendant i n  1842 on one or two occasions before the -mitten 
contract was entered into, and had said in  reply to a message 
sent him by the defendant Armstead that he ( t h e  said defend- 
ant )  could provide for his child better than he ( the plaintiff) 
could; and as for his wife, he did not think they could get on 
together. After the ~ r i t t e n  contract the plaintiff was seen a t  
the house of the defendant on sereral occasions. I t  also ap- 
peared that, after the written contract, the precisc time not 
appearing, the plaintiff said he had sold his  land;  that he had 
understood his wife had a notion to come and lire with him, 
but he did not wish her to do so. Through some of the wit- 
nesses i t  appeared that  the plaintiff led somewhat o'f an itinerant 
life, and throush others that  he did not provide very -re11 for 
his family. The child, as i t  appeared, v7as of tender years. 
The plaintiff's counsel insisted that  the written contract 
was roid, because contrary to public policy; that  on the (532) 
denland of the plaintiff and refusal of the defendant to 
g i ~ e  up the -\rife, n distinct cause of action accrued. supposing 
there had been an assent on the part of the plaintiff. And the 
counsel also insisted that  the defendants ne re  liable for the orig- 
inal enticement nnd detention of the plaintiff's n-ife. 

The court charged that all acts of enticement and detention ' 
of the plaintiff's wife, previous to 11 Jnne,  154% vere  barred 
b r  the ~ t a t u t e  of limitntions, the ] n i t  not I~nuino. been sued out 
till 11 June ,  1S4.i; that if the ~ ~ i f e  TI-as detained bv the d ~ f e n d -  
ants from the cnstodr of the plaintiff and against his n~il l .  hc- 
t m e n  11 J m e .  1S42, and the csccution of the written contract. 
he nould be entitled to recover damsqrs on tha t  part  of thc case. 
I11 rclation to the -\witten contract. the court charged that i t  
was valid, and no demand on the part of the plaintiff for  thc 
surrender of hi. l ~ i f ~  -\vould give him n cause of gction after the 
execution of the said agreement. 

The jury returned a verdict for  the defendant. 
,4 new t r ia l   as moved for and refused, and the plaintiff 

appealed. 
3% 
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X c i l a r  and Budiep  for plaintiff 
/ I .  11'. X i l l e r  for defendants. 

S~SH,  J. That  deeds for the separation of married persons 
may by the lams of England be valid and effectual, to inany pur- 
poses, cannot be doubted. The principle has been affirmed in  
too many cases in that  country to be now safely questioned; yet, 
that  they are a t  variance n i t h  sound policy has been often de- 
clared by many of the ablest English judges-by Lord R o s s l y n  
i n  Legurtl  u .  J o h n s t o ~ l ,  3 Tese-, 358 ; by Lord E1do.v in B e n d  
c. TiTelili, 2 Bos. and Pnl.,  03, and in J o h n  c. 3t. J o h n ,  11 

T'esey, 326 ;  and by L o i t l  1 ; ' i l e i i b o ~ o ~ ~ g l t  in Rod,~c? j  v. 
(533) C'hccn~bsrs,  2 East, 288. But if all these cavs ,  decided 

in that country upon that subject, be sustainable, they 
fall 7 ery short of being authorities in thii. They arc decisions 
upon solemn deeds. To apply the principle to such a transac- 
tion as this n-odd be extending the el ils complained of to an  
alarming degree. I t  nould be loosening another screw in the 
machinery of married life, marring it.. operntiolis. neakening 
its obligations and producing discord :~nd  confusion, n hen peace 
nud ro l rord  ought to reign. TVirhout. therefore, intcndinq to 
espreqs any opinion upon the doctrine of the Enclish courts, or 
nhctlicr it is or is not to be introduced into this State. i t  is  
quiticient to say the qnrstion does uot arise here. A married 
nolimn cannot make n T ulid contract n i t h  her husband, except 
through the intervention of a third person, to uhom the duty 
of cnfo~cing i t .  in her behalf, belongs. I t  ninst be by deed. to 
which she must he a party-as being tlecplv iiiter~stecl in the 
inatter. .Toiccs 1%.  T T a z t ~ .  3.3 E. C. I;., 1:10, 34.'. Tf i t  n e r e  not 
so, she nonld be entire17 at the mercy of Iler hn;band, and 
might a t  any inonlent and vitllout noticc be d ~ i w n  from her 
home and stripped of all her rights and p r i ~  ilege.; a; a wife and 

, mother. Thcrc is no deed of scparatioli l lcl~, .  and if the con- 
tract had been reduced to nr i t ins  i t  i. but n liar01 contract b c  
tncen the plaintiff and dcfcncl:lnt, to nllic.11 the n i f e  of the 
former n-as not a part--a contract, in substai~ce. ~ i \   in^ to the 
defendant liberty to harbor the n i f c  for no definite pcriod of 
time, conferring on the defendant no ii~tercst vhatercr .  and 
rerocable by eithrr a t  an7 nion~ent. I t  also secured to the 
plaintiff the right to cohabit, at the defendant'? houqc, ~vi t l l  his 
m f e ,  a t  any time he pleased; and it is s11on.n by the case tha t  
t 1 1 ~  plaintiff did visit her at the tlefcndant's llouqe after the 
contract, as veil as before, and cohabit with her. I t  m q  neithcr 
in form nor s~~bs tancc  a contract for  a separation, but s in~p lv  a 
license to harbor tlic n i f e  and child, securing the defendant 

ssll 
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against any legal responsibility for so doing, until with- 
drawn. The defendant, therefore, was a wrongdoer, not (534) 
only in the original act of harboring, but also for the con- 
tinuance of i t  after the withdrawal of the license by the de- 
fendant. But i t  is urncd bv the defendant that if the contract <> d 

mas but a liccnse, a demand of his wife by the plaintiff was no 
revocation. The licensc., being by parol, could be put an end 
to by parol, upon the principle of law "eo leyamine quo ligattir." 
Nor is there any special form by which i t  shall be effected; any- 
thing said or done by the party giving the license, which noti- 
fies the person elijoyii~g it that it is revoked. is sufficient. 
The authorities cited by the defendant's counsel on this point 
do not sustain him. The reference to 1 Ch. Gen. Prac., p. 134, 
is incorrect as to the page; there is nothing there on that s u b  
ject. The cases from the English common-lam reports ?re  
rather authorities against him. That of C a r p ~ n t ~ r  1' .  E land-  
ford, from the 15th rol., mas in nssumpsit ,  to recover :L deposit 
of money for failing to execnte a contract for the purchase of a 
public house and furniture, the whole to be valued by apprc nlsers ' 

on a particular day. At tho time appointed the plaintiff's 
appraiser informed thc defei~dant that he could not meet on that 
day, but could the next. No objection was made. On the next 
day the plaintiff appeared on the premises with his appraiser, 
w2lcw the dcfcndant declined goinn on mith the business, and 
informed the plaintiff he ought to have come the day before- 
he was too late. The only point decided-that the defendant, 
in not notifying the plaintiff, when informed that his appraiser 
could not attend on the day appointed, that he would inqist 
upon a perfornzance of the contract agreeahlc to its terms, that 
he had waived his right to do so as a forfeiture-is "strictissimi 
ju,ia." Le~ris 71. Ponrlsfortl. from 34 E. C. L.. 38,5, was an 
action of "quare c l m s ~ t n ~  fregif." The drfer~dant had executed 
mith his wife a deed of separation, but it was not exe- 
cuted by the trustee. The trespass consisted in entering (535) 
the house of the against hcr will, in search of 
his wife. The Co11r.t decided that hv the deed 2 license was 
given to the wifc to lire wlrere she pleased. After this license 
the Court say "that he could not go to any person's house to 
retake her;  he should at h r t  hare given notice to persons that 
he revoked the license." This is ml  authority tcnding to show 
that, although the defendant had execnted the deed, pet i t  oper- 
ated only as a license to the wifc, and could he rcvoked hv parol. 
The case of W a r r ~ n d ~ r  1 % .  W a r r ~ n r l e r ,  2 Clark and Finn~l ly ,  
561, is to the same effect. There Lord B r o u g h a m  declares that, 
notwithstanding a deed of separation had been executed. the 
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husband had a right to reclaim his wife. His language is, "No 
pledge can bind the party not to reclaim his or her conjugal 
rights; for such pledge is against the inherent condition of the 
married state, and against public policy." The plaintiff in this 
case, his license being by parol, had a right to reclaim his wife. 
His demand was a revocation of his license to the defendant to 
harbor her, and he was a wrongdoer in refusing to do so. 

Finally, the defendant insists that the plaintiff has miscon- 
ceived his action, and ought to have sued in trespass. X r .  
Chitty in the first volume of his treatise on Pleadings,.page 91, 
says that trespass is the appropriate remedy for seducing away 
a wife, or seducing a daughter; but he does not say that i t  is, in 
either case, the only remedy; and on the same page he states 
that for the latter offense i t  has been usual to declare in case. 

The same principles govern the action for each injury-the 
legal inability of the wife or child to assent to the act. Where 
the injury is both immediate and consequential, either action 
can be supported (page 147). I f  there be a doubt as to the 

form of the action in this case, it is whether the plaintiff 
(536) could have maintained trespass for a detention, even after 

demand. 
His Honor instructed the jury that for a detention of the 

wife before 11 June, 1842, the plaintiff was not entitled to any 
damages, as three years had elapsed from that time before the 
action was brought, which was on 11 June, 1845 ; and that for 
the detention between 11 June, 1842, and the making of the 
contract, an action would lie. I n  both these points no error is 
perceived. He  further charged that the contract was valid, 
and no demand, on the part of the plaintiff, for the surrender 
of his wife mould give him a cause of action after its execution. 
I n  the latter part of the proposition there is error, for which a 
venire de  novo ought to issue. 

PER C u ~ ~ s a r .  Jud,pent rerersed, and a venire d e  novo. 

Cited: Pool 21. Everton, 50 N. C., 242; Haskins 7; .  Royster, 
70 N. C., 607. 
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THE STATE r. JACOB BOYCE. 

Permitting a man's slaves to meet and dance on his premises on 
Christmas Eve or other holidays, even though other slaves, with 
the permission of their masters, participate in the enjoyment, 
and though some of the youngcr members of the owner's family 
occasionally join in thc dance, does not constitute the offense of 
keeping a disorderly house, nor any other offense. 

APPEAL from the Superior Court of Law of PERQUIMANS, at 
Spring Term, 1848, Settle, J., presiding. 

The indictment charges that the defendant, on 1 Sep- (537) 
tember, 1847, and on divers other days before the taking 
of the inquisition, did keep and maintain a certain common, 
ill-governed and disorderly house, and in said house, for his own 
lucre and gain, certain persons, both men and women, and white 
and black, of evil name and fame, and of dishonest and lewd 
conversation, to frequent and come together at  unlawful times, 
as well in the night as the day, and on Sundays, and there to be 
and remain, drinking, tippling, and otherwise misbehaving them- 
selves, and other evil practices to carry on, did unlawfully and 
willfully permit, to the common nuisance, etc., and evil ex- 
ample, etc. 

On not guilty pleaded the evidence was as follows: A witness 
stated that at  Christmas, 1845, he went to a negro quarter on 
the defendant's plantation, and about two hundred yards from 
his dwelling-house, and there found a quilting going on and 
dancing by negroes; and that a daughter of the defendant was 
there a t  the time, and sorne of the negroes did not belong there; 
that he heard the noise of dancing some distance before he 
reached the house, but that he did not see the defendant nor 
know that he was at home. Another witness stated that he was 
once a t  the defendant's negro quarters, and found more negroes 
there than belonged to him, and that there was more noise than 
he had ever heard at any place. 

Another witness for the State, named Roberts, deposed that 
on Christmas night, 1846, he and other patrollers went to the 
defendant's plantation between 8 and 9 o'clock; that for three- 
quarters of a mile before he reached the house he heard much 
noise in that direction; that they went to the negro quarter first 
and found several negroes dancing there; that they then went 
to the house in  which Boyce lived, and found therein twelve or 
fifteen negroes, of whom one was fiddling, and the others 
dancing and talking loud; and that some of them acted (538) 
as if they were drunk, and he smelt spirits; that Boyce 
was in  the house, and with him were a neighboring white man 
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named Ho!lowell, a brother of the defendant. named Baker. and 
a married daughter of the defendant and her husband ( d l  of 
whom -sere visitors), and several children of the defendant, who 
lired with him and ve re  enjoying themselves in tllc dance with 
the negroes; that  s e ~ e r a l  of the negroes did not belong to Boyce, 
but they all had papers to go to Boyce's, and pet Tvere whipped 
by the patrol, except the fiddler, who had been sent there by one 
of the patrol; that  when the patrol seized the n q r o e s  to whip 
them, Goodwin, the defendant's son-in-Ian-, had high words. and 
got into a fight ~ i - i t h  the patrol, hut the defendant did not 
interfere. 

dnother  witness for the State, named Simpson, stated that  he 
was one of the patrol n-110 went v i i h  Roberts at Christmas, 1846, 
to the defendant's; that  he heard no noise until they got to the 
defendnnt'q gate, about tn-o hundred yards from the houses, and 
that the defendant resided in a x r y  p r i r r t e  situation, not being 
~vi th in  a mile of any public road. And another of the patrol 
stated that they burst open the door and were in the house be- 
fore the defendant k n c ~  they were on the land;  that  they imme- 
diztely began to t ie  the negroes, vhen  Goodvin re~liarlied to  
Rolxrts that a person who acted as he was doing was no better 
than a negro, and thnt brought on :a fiehi bet~veen them. 

On the part  of the defendant, Hollovell stated thnt the de- 
fendant and his children, his brother. qon-in-lax7 and daughter. 
and the IT-itness IT-ere sitting quietly in conrersation \Then the 
patrol broke into the house; that all the negroes belonged to the 
defendant except four, and that  those four had belonged to him 
and came there by the permission of thcir owners to pap a 
Christmas aisit to their old master, and thcir parents and rela- 
tions, ~ h o  belonged to the defendant; that some of the negroes 

v e w  dancing, but they w r e  liot drullli, and, indeed, the? 
(330) had no spirits, and made but little noise; that  the defend- 

ant permitted the negroes to come into the house to dance 
one reel for the amusement of his children and risitors. and 
there T-ras no disorder; and that  he had lived ~ i t h i n  a mile of 
the defendant for many years. 2nd was familiarly acquainted 
with the habits of his family, and nevcr knev  any disorder 
there. Baker Royce g a w  the same account in substance. 

The  defendant then called five ritnesses. a11 of ~i-hom had 
for many years and still l i red near the defendant-some within 
a q i ~ m t e r  and the far-hest r i t h i n  three-quarters of a mil@--vho 
stated that  they \-rere a t  home on Christmas night, 1846. and 
were not disturbed by nor did they hear any noise or tumult 
a t  the defendant's; that  thev had not at any time heard any 
great noise there or more than is nsnal in families in the coun- 
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try, and those were upon such occasions as log-rollinqs or holi- 
days, and that the defendant's household was orderly, peaceable, 
and quiet. 

The court instructed the jury that, in order to conrict the 
defendant, they must be satisfied that he had done or permitted 
others to do acts in his house which violated the public morals, 
or that he made or permitted others to make there such a noise 
and confusion as annoyed aiid disturbed the public; that if they 
found upon the evidencc that the defendant had upon two or 
three occasions suffered white persons and negroes, of both 
sexes, to meet together at his housc. and fiddle and dance to- 
gether, and get drunk and make a noise. so as to disturb the 
public, they should find the defendant guilty; and further. that 
if they believed the witnesses for the State, they ought to convict 
him. The jury accordingly found the defendant guilty, and 
after sentence he appealed. 

-4ttorney-General for the State. 
No counsel for defendant. 

~IUFFIN, C. J. Tho conviction scenis to bc a hard one, (540) 
and we own me do not see enough in the evidenre to sup- 
port it. Up to Christmas, 1846, nothing appears to hare been 
done at  the defendant's house tending to the corruption of the 
pnblic morality. At Christmas, 1845, there mas a quilting, as 
it is called, and dancing by negroes in a negro quarter, accom- 
panied by such noise as arises from a negro dance; and it hap- 
pened that a daughter of the defendant was seen there, and that 
some of the negrocs did not belong to the dcfcndant: but why 
the daughter went there, or how long she stayed, or what she 
did, or how many strange negroes there mere, or that they nler.e 
unlawfullp there, or that there was any drunkenness or drink- 
ing, or anything else improper, did not appear. At another 
time i t  is stated that negroes not belonging to the defendant were 
in his negro qnarters, and that a very sreat noise was made. 
Fut i t  is not stated when that was, nor that those negroes were 
improperly there, nor that it was at  an uns~asonable how-, nor 
what was the nature or occasion of the noise. The case is, then, 
brought down to the affair of Christmas night, 1546; and the 
queqtion is whether that constitutes the defendant the keeper of 
a disorderly house. According to IS. 11. AIathews, 19 N. C., 424, 
i t  does not, as fa r  as thc collecting of people and their drir,king 
go: for it was there held that a private person, living half a 
mile from any other house and at  a distance from a hiphx~ap. 
was not guilty of k ~ e p i n s  a disorderly house, though on two 
occasions he took in company for pap, who sat up all night, 
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played cards, and got drunk and committed affrays. The crim- 
inality here, then, must consist, if i n  anything, in the assem- 
blage of negroes and their dancing and thereby making a noise- 
for  no other kind of noise or disorder is suggested-and in the 
mingling of the two colors together in the same house and dance, 
as stated by the witness Roberts. It would really be a source of 

regret if, contrary to common custom, i t  mere to be denied 
(541) to slaves, in the intervals between their toils, to indulge 

in mirthful pastimes, o r  if it were unlawful for a master 
to permit them among his slaves, or to admit to the social enjoy- 
ment the slaves of others, by their consent. Bu t  it is clearly 
not so. The statute-lam recoqnizes the usage, and only forbids 
under a penalty any person from permitting slares to meet on 
his plantation to dance or drink, unless they h a r e  the -mitten 
permission of the owner. When the l a y  tolerates such merry- 
m a k i n g ~  among these peoplr, it  must be expected, in the nature 
of ihings, that the7 viill iiot Pntw into them 11-ith the quiet and 
composure which distinguish the qaieties cf a refincd society, 
but with somewhat of that hearty and boisterous gladsomeness 
and loud laughs which are usually displayed in rustic life, even 
where the peasan tv  are much in advance of our negroes in the 
power and habit of restraining the exhibition of a keen sense 
of mch p l ~ a w r e s .  One cannot m l l  regard with severity the 
rude pranks of a laboring race, relaxing itself i n  frolic. though 
they map seem to some to be at times somewhat excessire. I f  
slares would do nothing tending more to the corruption of their 
morals or to the annoyance of the IT-hites than seeking the exhil- 
aration of their simple music and romping dances, they might 
be set down as an innocent and happv class. W e  map let them 
make the most of their idle hours, and may well make allow- 
ances for the noisr outpourings of glad hearts, vhich Provi- 
dence bestom as a blessing on corporeal viror united to a vacant 
mind. I n  the assemblage a t  the defendant's there seems to have 
been nothing more: no b ra~r l s ,  no profane swearing, nor other 
vicious disorder. I t  was but the dancing in a retired citnation 
of the negroes of the plantation, to ~vhich the greater hilarity 
was nrobably imparted bv the participation of a fm: others, 
~ h o  had been of the same family. and b r  the leave of their 

onmers came, a t  the seaqon of Christmas, to receive the 
(542) affections belonging to the ties of kindred and former 

association. There was nothing c o n t r a r ~  to morals o r  
law in all that-adding, as i t  did. to human ~njo~vment .  with- 
out hur t  to any one, unless i t  be that  one feels aggrieved tha t  
these poor people should for a short space he happy a t  finding 
the authority of the master give place to his benignity. and a t  
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being freed from care and filled with gladness. Then, as to the 
ingredient, that the negroes were allowed to dance in their mas- 
ter's dwelling-house, and that some of the white people also 
joined in their dance. Taking the testimony for the State alto- 
gether, there is much question as to the truth of this last circum- 
stance. But, supposing i t  to be so, we yet must say, though i t  
be not according to the custom of this part of our country, that 
there is nothing in i t  forbidden by law-nothing that, of itsrlf, 
can constitute a disorderly house. The presence of the family 
might be a safeguard against riotous conduct in the negroes, 
rather than authorize the inference that i t  contributed to create 
disorder; and i t  is very possible that the children of the family 
might in Christmas times, without the least impropriety, coun- 
tenance the festivities of the old servants of the family by wit- 
nessing and even mingling in them. As far  as appears, it 
but harmless merriment, which, indeed, is the character given 
to i t  by the concurring tesf irnony of all those who lived nearest 
to the defendant, and knew best the nature and periods of these 
merrymakings. 

PER CURIAM. Judgment reversed, and a venire de novo. 

NOAH TRICE ET AL., EXECUTORS, V. JAMES C. TURIIEXTISE. 

1. Where a judrnlent is against srreral and the sheriff had not taken 
bail Prom one, it  mas not necessary before the act of 1844. ch. 31, 
to issue a ca. sa. against all to subject the defendant as bail for 
that one. 

2. Under the :!ct of 1X44, ch. 31, it is not necessary to issue a ca. sc~. 
a t  all in order to subject the bail. That act applies to the remedy 
ouly, and not to the contract of the bail. 

3. Where there has been n ilefectirc or immaterial pleading, so that 
the finding of the jury docs not deterniine the riyht, the court 
oncht to award n replendcr, unless it nppcars upon the whole 
record that no manner of 111cwliiig the mnttcr could hare availed. 

APPEAL from the Superior Court of Law of O~amcts, at Fall 
Term, 1848, Rattle, ,I., presiding. 

This is a scire fncias against the sheriff as bail for one King, 
by reason that he did not return a bail bond. The writ was 
issued on 30 January, 1846, and recites a judgment entered on 
the fourth Monday of May, 1841, against Ring and two other 
persons, named Norflret and Durham. The defendant pleaded 
nu1 tie1 record, no ca. sa. against the principal, and that this 
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suit ivas not comllienced within four years from the said day of 
renderinq the judqruent against King and others. The plaintiff 
rook i w w  on tlie t ~ o  first pleas. To the third he replied a 
former suit aaainrr the defendant as bail for King 11-ithiu four 
years afrer. etc.. to wit, on, etc.. and that he na.  *herein non- 

suited 011 the second 3Iondav of Septenib~r,  1845. and that  
(54-1) thiq scire faritcs r a s  sued out n~i th in  less than one year 

thereafter, to wit. on, ctc. The defendant traversed that  
this < t i , r  f n r i ns  K R S  wed  out n i t h h  the year, eic., mld the plai~i-  
rift' joimd issue thereon. 

Upon the trial the court adjndgtd that there was such a 
record. The plaintif? gal-e in eridence R record of a former suit 
against (he  defendant as bail of King, nlierehy it appeared that  
the commencement of that w i t  and the nonwit  therein were of 
the dates qtated in the replication: and thc jury found thereon 
that this action was co~~nnenced witliin one year after tlie said 
llonsull . 

C'pon the other issue the plaintiff pare evidence that, in J an -  
uary, 1842, he iook out a cn. w .  again-t Kinq, Korfleet and Dur- 
ham. and delirered it to the defendant. ~ h o  returned thereon 
1,071 c'f i i i ~ r : ~ f u c  R S  to Ring. and that he did not take thc 
bodies ~f Sorfleet and Durham, becausc he n-as directed by the. 
nlaintiff's attornev not to do so. -4nd eridence IT-as ~ i ~ - e n  hv the 
defendant that he n a s  so directed by the attorney of the plain- 
tiff. 

Thereupon the !)residing judge, in conformity with the de- 
cision of the Supreme Court in the former case, as he under- 
stood it. inqtnlcttd the jury that the plaintiff had 1o.t his riqlit 
of action aqainst the defendant, as the hail of King. by fai l ins 
to nrocced on a r 0 .  a(:. against all the defendants in the o r i ~ i n a l  

l. 

actron. =\nd hc fiiriher care  his opinion to the jury that the act 
of 1844. cli. 81, did not help the plaintiff or  enable him to main- 
rain +hi.; w i t  ni thout having issued a ccr. sa. The jury thereon 
found that therc wac no ca.  so.. and there m s  judgment for the 
defendant, and the plaintiff appealed. 

(545) R ~ I  I 1s. C. .J. There vaq a mistake in wl~posing tha+ 
in the fornier case of Tr i ( - r  7'. Ti(,  w n t i n r ,  27 S. C., 836. 

this C'ourt held that the plaintiff nTaq barred of any action 
a g ~ j l l i t  the d(~fcndant b e a u - e  he had not proceeded i,roperly on 
a cn. sa. hefore that  suit nTas commenced. All the Court could 
then decidc waq that tlie plaintiff, for that reason, could not 
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maintain that suit. But it was never supposed that the plaintiff 
might not by a proper ra. sa. entitle himself thereafter to a 
scire facias against the defendant. on which he could have judg- 
rucrlt. That ease. howerer, after having been sent back with an 
order for a v ( ~ ~ ~ i m  cle novo ,  terminated in a nomuit; and then 
thc present suit was comn~enced without any further ca. sa. 
The aucstion is. can it be maintained? The nlaintilcf insists. 
upon two grounds, that it can. The one is, that, notivithstand- 
ing the (,pinion formerly given to the contrary. the t a. sa. which 
was issued was sufficient, as the law then stood; and the seccnal 
is, that 110 ca. sa. is necessary as the lam stood when this suit was 
brought and now stands. The Court has bestosed much consid- 
eration on both points, and has come to a conclusion favorable 
to the plaintiff on each of them. 

On the first, the Court, in case of Jackson z3. Hampson ,  post, 
579, has said all that is necessary. For the reasons there given, 
the Court holds that the ca. sa. and the return were sufficient to 
charge the defendant as bail fur King; and therefore the plain- 
tiff would be entitled to a cenire  de noco for error in the instruc- 
tion as to that issue. 

The second point arises under the act of 1844, to which his 
Honor referred. I t  enacts in the first section, "that hereafter 
no capias ad satisfacie7adrcm shall issue upon any judgment, un- 
less upon affidarit that the defendant has property sufficicnt to 
pay the debt which cannot be reached by a fieri facias," etc. 
The second section is, "that no court shall permit an issue of 
fraud to be made up and tried under the act for the relief 
of insolvent debtors unless the creditor shall make an (546) 
affidavit, in writing, of his belief of the alleged fraud or 
concealment, and specify the particulars thereof." And thc 
third enacts, "that whenever a plaintiff shall be desirous of sub- 
jecting the bail of a defendant in any judgment to the payment 
thcreof, he shall be at liberty to proceed in the first instance by 
scire facias against the hail, without having previously isiued :L 
capias ad satisfaciendzin~ against the defendant, but that tllc 
suit shall not stand for trial at the appearance term." 

The first que~tion i q  whether the sratute operated iwincdi- 
ately on contracts and judgnlenls then existing or o i 1 1 ~  on such 
as should be n~ndc or rendered afterwards. TEler~ is a natural 
presumption that statutes are mean1 to olwrate proslmtirely; 
and, as fa r  as they affect rights to things or of person they can, 
by one fundamental law, have no other operation. But remedial 
acts, such as pron~ote repose, enforce existing obligations by 
curing defects in existing remedies or adding a new one, are en- 

3!)3 



I X  THE SUPREME COURT. [ 32 

titled to a benign interpretation, so as to gire to every one the 
benefit of them at once. At all events, there is no ground for 
denying to their terms their full force by excluding froni their 
operation a n  case or person covered by the language. The 
term. of this act leave no doubt of the intention that it should 
liare full effect in all cases from its passing. The first section, 
by the n~ords "hereafter" and "any judgments," includes all 
judgments, rendered or to be rendered, and denies thereafter a 
(a. r a .  thereon, except upon the conditions prescribed. I t  was 
the purpose of the act that  a creditor sllould not have the process 
of a co. so., as a part of his remedy, unless he could show by 
affidavit that it  nTas probable that process would produce satis- 
faction. That  71-rit was to be used as a remedy for raising the 
moliey, and not solely as a punishment on the debtor. This is 

the leqitimate and moral purpose of the ~vr i t ,  in riew of 
( 2 7 )  the Legislature, and hence it x a s  then enacted that "here- 

after" it should not be used for :1ny other. The qecond 
scction speaks as plainly, that  no court shall permit an issue cf 
fraud to be niade up, qo as to keep the debtor in jail or on bonds, 
unless the creditor could state a probable cauie to change it by 
setting forth some particular fraud and hv swearing to his be- 
lief of it. Both of those sections miglit reasonably go into effect 
at once; and, since that is so, and their vords authorize it, the 
Court niust put that colistructicn on th~111. I t  is beliered, in- 
deed, that no one ha? doubted ihe correctneqs of the construc- 
tion, for. up to the present time. no attempt has been made to 
take out a c a .  sn. upon any judgment, though then existing, 
TI-ithout an affidarit. The third section n aa, obviously, produced 
by the first. The act of 1777 required a cci. ?a.  before proceed- 
ing against bail; and, after enacting that a plaintiff should not 
hare  a ca .  <a. but upon affidavit, ii occurred to the TT-riter of the 
act of 1844 that the remedy against bail might be injuriously 
impaired therebl-. Therefore, the prorisioli n a s  inqerted that, 
without any affidavit and ~vithout any ( ( 7 .  sn., the creditor should 
have his action against the bail at once. Hence the construction 
qccms necessary that the creditor was to bc at liberty to go thus 
against the bail in whatercr case the cll .  w. m s  denied to him 

, by the p r e ~ i o u s  vction ; and as that has been ~hov-n  to be imme- 
diatelv, and in all cases. except upon affidarit, it fcllows that  all 
bail may be thus wed  inimediatelv. ,Ind with that  agree the 
~ o r d s  of the third qection: for they arc. "~11enever"-at what- 
Soever tinip, non' or  hereafter-"a plaintiff," that is, any plain- 
tiff, "shall be desirous," etc., he may hare  his s c i r e  facias at 
once. 

I t  is  said, howerer, that  if the act be thus construed, it rio- 
394 
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lates a vested right of the bail to have a previous ca. sa., and, 
therefore, that the Legislature had not the constitutional power 
to pass it. The Court concurs in the position that the 
Legislature cannot in ter  partes divest a right. But this (548) 
act, as the Court thinks, has no such purpose or effect. 
I t  operates on the remedy against the defendants and their bail, 
and that only, and without in the least impairing the obligation 
of the contract between tlie bail and the creditor, or adding to 
its terms, or touching a rested right. I t  has been so often said 
that there can be no vested right in a remedy, and that the Legis- 
lature hath authority to abrogate or modify remedies, or create 
new ones, that no authority need be cited therefor. I t  is estab- 
lished everywhere in this country. The only question in such 
cases is whether the act operates upon the remedy or, under that 
guise, annuls contracts or destroys rights. If a statute take 
away all remedy for an aclrnowledged right or on cmtracts of a 
certain description, which were lawful when made, the Court, 
however reluctantly, ~vould be obliged to say that the legislative 
power had been transcended; for, without some remedy, con- 
tracts would, in truth, have no leqal obligaiion, and rights no 
value. But what particular remedy shall lie in each case; 
whether it shall be more or less direct or expeditious; within 
what period it shall be prosecuted, and with or without what 
reasonable guards against abuses of different modes of proceed- 
ing, and many other matters of the like kind, are all proper sub- 
jects of legislative discretion; and, of course, the will of the law- 
makers is binding on the citizens. An action of assumpsi t ,  for 
example, niay be given on an existing: contract, on which debt 
only laid before, or vice versa: as where assumpsi t  mas given to 
the assignee of a bond against the obligor, or debt lo the assignee 
against the maker of a note. So, reasonable statutes of limita- 
tion have been held to apply to action.. on contracts entered into 
before the law passcd. So, a statute may prohibit certain pleas, 
unless rerified by the party's oath. Thr  Legislature might, no 
doubt, on the other hand, give the remedy by an attachment on 
an existing contract without an affidavit to the debt or 
the absconding or foreign residence of the debtor; or (549) 
might require an affidarit of debt or of a purpose to 
abscond as a prerequisite to holding: a defendant in an ordinary 
action to bail. The policy of such enactments might, in many 
cases, be doubtful. Rut the power to make them, as long as they 
are limited to the method of proceeding, cannot be denied, nor, 
indeed, the usefulness of the exercise of the power in many cases. 
The act under consideration seems to be one of that kind purely. 
The whole scope of it is to regulate the reinedy against the 
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bodies of the defendants in judzments. and that  against their 
bail. There is norhing else within the p u i ~ i e m .  I t  does not in 
the least touch the contract of the bail, or  gir-e t l ~ e  creditor a 
right aqainst the bail nhich he had not before. What is the 
contraci of bail in our law? I t  is an obligation entered inro by 
the bail with the principal in double the sum for which the 
defendant in a writ is held in arrest, r)a-able to the sheriff 
bv liis name of office and assicnable by liinl to tlie  plaintiff', and 
di.ichargeablc upon the prisoner's appearance and rendering 
himself at the day arid j h c e  required in the writ,  and his wre- . 
ties discharqing t h e n ~ s e l ~ e s  therefrom as special bail of such 
prisoner. Iiev. St., ch. 10. sees. 1-2, and ch. 109, see. 1 0  That  
is thc whole contract, as qet forth in the statutes. I t  is a condi- 
tional contract and not an absolnie enragenlent by the bail to 
pay the debt; and, clearly, the Lerislature cannot conrert it  into 
an absolute obligation by other mean? than the nonperforniance 
of the conditions in it. Those conditions are such as render the 
contrac: of the bail. in substance. that of bail to  the sheriff and 
bail to tlie actioii in England. They are, that the bond shall b~ 
forfeiced unless the defendant shall appear to the action or un- 
less the suretieq shall discharge themselves as special bail. The 
pror is im for the discharge of the bail obriously refers to the 
ternir of the engagement at co?linlon law of special bail or  bail 

above, as they are indicferently called. Those are. that 
(550) that  if the defendant be condemned in the action lie shall 

pay the condeinnatim nlonep or render hinlself a pris- 
oner for tlie same, or, if he fail to do so, the bail undertake to do 
it for  him. 3 Blk. Coin., 291, appen. 111. scc. 5 ;  Xrchb. Pr . ,  
102; 1 Sellon's Pr. ,  130. 'That is the whole contract in England, 
and the only difference between the contract of the bail there 
and here is in the form nierelp; it being there by recognizance 
or bail price, as it is called, and here by bond gix-en to tlie sheriff, 
as being the more conrenient mode, inqtcad of reql~iring the 
party to carry his bzil to ariv arid erery court in the State. 
Son-,  there is. certainlr. nothing in the act of 1844 vhich  inter- 
feres n i t h  that contract, either in it4 t e rn~s  or it3 spirit. By the 
act of 1777. vhicli prescribed that form of a bail's eiigageliient, 
it x a s  f u i ~ l ~ c r  prmidecl, in f a l o r  of the del(~ridnriti :!?id their 
bail, that the latter ~iiigllt,  under <ha t  contract, d i scha rq  theni- 
sehes, not merely by rendering the lprincil>al at the day of con- 
demnation, but at any time before jltdgri~ent against the hail- 
thus extending the tiwe for the performance of the conclition. 
I t  is  agreed that 2 bond entered into in that state of the lan- can- 
not be affected b>- a snbsequent ~ t a t u t e  which mould d e p r i ~ e  the 
bail of the right thus to render the principal. for  that is a part 

396 



N. C.] DF,CIEXBER TERM, 1849. 

of the contract, as it enters into the condition. nu t  in respect 
of the remedy which the creditor is to have against the bail for 
failing to pay the condemnation or to render the principal at 
all. the matter is different; and it is under the control of the 
Legislature. I t  might, for example, be enacted that the debt 
or corenant might be brouqht on the bond, instead of a scire 
facias. So, instead of issuing a ca. sa.. it  nlight he provided 
that the creditor should make a personal demand on the bail to 
render the principal; or, instead of one ca. sa., there should he 
two; or, as here, that none should be necessary. That a provi- 
sion for a ca. sa. is not a part of the contract, but a mere regula- 
tion of the remedy, is clear, from the fact that a ca. sa. 
need not be set forth in the s c i m  facias or declaration, but (551) 
it is matter of defense to the action merely. Arrenton 1 % .  

,Tordun, 11 N. C., 98; G r a y  I * .  H o o w r ,  15 N .  C., 475. I t  was 
argued, indeed, that the contract was entered into in reference 
to the law then regulating the remedy, and therefore it ought to 
be regarded as incorporating those provisions of the lam. But 
that is arguing in a circlc, and amounts to a denial, in another 
form, of the 1e:islative power to modify remedies in any case. 
Persons may, illdeed, be supposed to enter into contracts in ref- 
ercnce to the existing remedy on then?; but that is not of the 
essence of the contract, and can onl,y be supposed to have such 
reference to the remedy as being likely to continue, indeed, but, 
still, as beinq subject to the constitutional power of the Lcgisla- 
ture to change it. Upon the whole. therefore, the Court holds 
that the act of 1844 g i r e s  the plaintiff this suit without a pre- 
vious ca. sa., and, consequently, as far as that matter goes, that 
the plaintiff mould be entitled to judgment non obsfante  m r i -  
dicto that there -vl-as no ca. sa. 

But the state of the pIeadings upon the statute of limitations 
is such that the plaintiff cannot have judgment on them and the 
rerdiet rendered thereon. The proviso in the act of 1715 gixs ,  
after an arrest of jndqn~ent or a nonsuit in either of the actions 
therein mentioned, one yrar to comnience a new suit. But it is 
confined to those actions, and has nothing to do with the limits- 
tion to actions against hail. That is created by a subsequent 
statute, whirh has different provisions on this subject; 1831, ch. 
18. I t  makes four years after the judgn~ent rendered against 
the principal a bar to the suit ayainst the bail, with several pro- 
visos, however; of which one is, that if the plaintiff shall sue 
his sci. fa. and be thercin nonsuited, the time which elapsed be- 
tween the day of issuing that sci. fa. and the nonsuit shall not 
be reckoned as a part of the four years. I t  is plain, 
then, that thr iilattcr replied here, and on which the (552) 
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defendant took issue, namely, that this suit was brought 
within a year after a nonwit in a former suit, and the verdict 
thereon does not in the least inform the Court whether this suit 
was or was not brought within four years after the judgment 
against the principal, or, if it was, whether there were still four 
years after deducting the time the former suit pended. The 
matter of the issue is, in truth, totally immaterial, and the bar 
alleged by the defendant has not been effectually passed on. 
The plaintiff cannot, therefore, have judgmect; but there must 
be a repleader, by setting aside the defendant's rejoinder and 
the plaintiff's replication to the plea of the statute of limita- 
rions-thus going back to the first fault, which is the rule in 
such cases. The manner of doing so appears in J e f  erson v. JIor- 
t o n ,  2 Saund., 19. The counsel for the defendant insisted, in- 
deed, that there ought not to be a repleader, because without i t  
the plaintiff cannot have judgment, and because it is not grant- 
able in favor of the party who made the first fault in the plead- 
ings. The position as stated is true in part only, and is misap- 
plied in the araument. The rule really is that if the verdict on 
the immaterial issue be given against him who made the first 
fault, no repleader shall be granted; but otherwise, if it pass for 
him. I t  is so laid down in Xenzp v. Crews, 1 L. Ray., 167, and 
by J l r .  Jztstice R~iller in Il'ebcter v. Bannis ter ,  1 Doung., 393, 
and -ras acted on in  Tryon 1.. Clrrter, 2 Str., 994, and in divers 
other cases. The reason of the distinction is to prevent parties 
from falsely alleging immaterial matter, and thereby increasing 
the delays and expenses of litigation. I f ,  after the party has 
had the immaterial issue formed against him, enough does not 
appear ill the record to authorize judgment for him, he cannot 
h a w  it, nor can he be entitled to make the other party conde- 

scend to a better issue. But if it be found for him, it is 
( 5 5 3 )  thereby shown that his fault x-as not in an attempt to 

palm a falsehood on the court. hut consiqted in a mistake 
of the lam merely; and. then. as in the case of a plea in abate- 
rllcnt overruled on demurrer, it is allo~ved to the party to make 
up  an issue on the point in controrcrqy vhich nil1 bring the suit 
lo a determination on the me~itq. In such a case the court 
axards a repleadcr for its on-n d i e ,  that it may be seen for 
wliich side the judgnient ou&t to bc giren. 2 Tidd Pr., 922; 
Troubat's Edit. 2 Wms. Saund., 319 b. For  the rule is as laid 
d o ~ m  by Lad Xans f ie ld  in Rcr 1 % .  P i d l i p s ,  1 Bur., 292, that 
nhcn the finding does not determine the right, the court ought 
to award a repleader, unless it appear upon the whole record 
that no manner of pleading the matter could have availed. 
Here the rerdict is for the plaintiff, and therefore he ought 
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prima facie to have judgment. I t  is the defendant who says 
there can be no judgment, because the issue was immaterial and 
the merits are not determined. Now, the consequence of that is 
not that the defendant ought to hare judgment, but that such an 
issue shall be taken as will bring the cause to a decision on the 
merits in fact and law. That can only be done by a repleader 
in the manner above mentioned, and it was error in the Supe- 
rior Court not to have awarded it. Staple 7.. Hayden,  2 Salk., 
579. The judgment must therefore be reversed and thc cause 
remanded with directions to award a repleader, and then a 
venire de novo. 

PER CURIAM. Judgment accordingly. 

HOWELL WISWALL T. HIROE ERINSOK. 

Where A made a contract with B that the latter should, for a stipu- 
lated sum, remove a house belonging to the former from one side 
of a street to the other side, and B performed his work so negli- 
gently as  to cause 1111 injury to C : Held, by Pearson and Nnsh,  J .  
(Chief Justice ILujjTic dissenting), that A was liable to C for 
the damage he had sustained. 

APPEAL from the Superior Court of Law of BEAUFORT, at 
Spring Term, 1847, Pearson, J., presiding. 

This was an action of trespass on the case. 
The defendant, wishing to have a house moved from the lot 

on which i t  stood i n  the town of New Bern, to a lot of his own 
across the street, about two hundred yards distant, agreed to 
give one Gaskill $81 to move it, Gaskill to be at the expense of 
providing hands, etc. After the house was rolled into the 
street, Gaskill dug a hole in the ground, about the middle of the 
street, eighteen inches deep, to fix an anchor for the purpose of 
turning the house, and neglected to fill it up. The night after, 
as the plaintiff was driving his stage, one of the horses stepped 
into the hole and was injured. The defendant had nothing to 
do with the operation of moving the house, and did not at all 
interfere. H e  resided in town and was present several times, 
but was a mere "looker-on." I t  was admitted that Gaskill ma4 
guilty of negligence, and the only question was whether the 
action could be maintained against the defendant. 

Under the instructions of the court the jury found a verdict 
for the plaintiff, and from the jud,pent thereon the defendant 
appealed. 

309 



I S  THE SCPIIEXE COUET. [32 

( 5 5 5 )  Stanly for plaintiff. 
Donne11 for defendant. 

FEARSOX, J. The question is  one of serious difficulty, and 
has been held under aclri~ement. The  cases upon the subject 
are numerous. Many of them turn  upon verp nice distinctions, 
and in  some the judges were not able to agree. After the most 
anxious consideration, 1 hare  come to the conclusion that  the 
action can be maintained. both upon authority and principle. 

"One should use his om1 so as not to injure another," "that 
which you do by another. you do yourvlf ,"  are t n o  nlasims 
from which results the general rule. when one procures work to 
be done, if a third person is injured by tlie negligence or v a n t  
of skill of the persons employed, the person for whoqe benefit 
and a t  nhose instance the work is done must n~ak:. compensa- 
tion. The party injured may sue the person ~ v h o ~ e  negligence 
or min t  of skill was the imliicdiate cause of the injnry. So 
may the employer, if he is compelled to pay the d a m ~ q e .  Bu t  
if t ha t  person is  innocent, the loss must fall either upon the  
party injured or upon the partv r h o  set the ~vork  in motion 
and for whose benefit it was done. Can there be a doubt upon 
which of the t ~ o  it ought to f a l l ?  The rule is founded upon 
justice, and exceptions to it should be allov-ed nit11 caution, and 
only to the extent callcd for bv public conrenience. 

The  rule is  not confined to domestic serrants, but has a more 
extended operation. ,111 ~ u c h  as act for-do the \\-or!r of-,ccrz.e. 
another, arc in contemplation of lax his v~ L Y R ~ C ,  and fall under 
the rule. The captain : ~ n d  cren- of :r vessel or  stcamboat. engi- 
neer and hands of a railroad or of a facatorr, clrirers of stages, 
cashier and officers of banlrs. the drlsutics and nthrr officers of a 
qheriff, are familiar instances. I t  makes no difference ~vhether 

these sen-ants are paid by the job, or 13:- the v a r ,  or the 
(556) d a ~ .  A third person has no concern v i t h  the terms of 

their private acrrement. The  10s.. to hiin is the came, 
let the agreement be either way. S o r  does it ~ n a k e  a n r  differ- 
ence whether the person for  n-horn the 11-ork is done bc present 
or  absent: if he expects to be absent, the more care s l i o ~ l d  he 
used in making the selection. S o r  is any di~tinction taken 
when the r o r k  is of such a nature that the on7ner c:innot be 
expected to do i t  himself. and must necessarily7 employ others 
to do it.  I n  all these cases the person for n-hom the 71-orlr is 
done is  liable if a third person be injured. There is, h o ~ w r e r ,  
an exception to the generali t .  of the rille, made neceqsarp bv 
public conrenience and general usace and TT-hen the reason of 
the rnle does not so f u l h  apply. The  question is whether this 
caw is ~ i t h i n  the exception. 
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When one enters a railroad car, the engineer and hands serve 
him-do work for him-carry him and his goods. But he is 
not liable for their negligence or want of skill. So far  from 
it, the company is liable to him. This is an exception to the 
rule, for two reasons : he did not make the selection, and although 
in a large sense they are his serrants, yet they arc the scrvants 
of the company. I t  carries on a distinct, independent business, 
and is liable for their negligence or want of skill. The reason 
of the rule fails, and public convenience deniands that the party 
injured should be content with his remedy against the company 
or the individual whose fault caused the injur?. I f  passengers 
were liable no one would travel upon railroads. This is the 
principle upon which the exception is based. I t  extends to an 
infinite variety of cases. The one given is "ax ,jwqe"--it in- 
cludes all who carry on independent trades or callings recog- 
nized as such by law or by coinnion nsagc. I f  one send? his 
horse to a smith's shop, and by neqligence he is permitted to 
injure a third person, the owner of the shop is liable, but the 
owner of the horse is not. So, if one sends to a person 
whose calling is to keep horses, carriages and drircrs to (Xi )  
hire, and a third person is injured by the negligence of 
the driver, viciousness of the horse, or insufficiency of the car- 
riage, he must look to the person who, in his callin,n. furnishrd 
the driver, horse, or carriaqe. The person who hired them did 
not have the selection; and public convenience requires that he 
shall not be vexcd for the fault of another, nltho~igh the work 
was done for his benefit, as there is another to whom the party 
injured may have recourse. So, if a ressel takes in a pilot. not 
being compelled to do so, the owner is liable; but if a veqwl is 
compelled to take in  a pilot, the owner is not liable to a third 
person for his fault, because there is no yon*er of selection, and 
the party injured has a sufficient r e m ~ d y  aqainst the pilot. 
This exception, howercr, was not yielded withont much opposi- 
tion. I n  EngIand it was not quite settled until the  statute 
Georqe IV., exceptinq ship-owners frorll liability in such caseq; 
and in this State, in thc caw of H n r ~ 7 l  r l .  Pilyr, 4 N. P., 519, i t  
was held that the owner of a ship is liable npon tho l d l  of  lnd- 
ing to the shipper vhose goods are dania~ed hy the nnskillful- 
ness of the pilot. Rut it iq left open w h e t h ~ r  a ship-owner be 
liablc to third persons. This slzowq the caution 2nd rehwtance 
of the courts in adrnittinq exce~tions to a rnle $0 o b v i o u ~ l ~  
founded upon justice. Such is the mle, and such thr eweption 
as nolv settled; but the exception was not permitted to hn as 
large as I h a w  laid it down, until after mnnv and severe striig- 
gles. Ont. of the most lnernorable occurred in thc case of L n u g h w  
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v. P o i n t e r ,  5 B. and C., 547. The  judges of the King's Bench 
were equally dil-ided. The  case was then argurd before the 
twelve judges. They could not agree, and the j u d p e n t  was 
then delivered by the four judges of the King's Bench, L i t t l e -  
dale and A b b o t t ,  C. J., being v i t h  the defendant, Efol~oyd and 
B a i l e y  with the plaintiff. The argument, as rnay veil be sup- 

lmwd, nay exhausted on both sides, and it was left as an  
(558) unsettled question. The case n-as: The defendant, har-  

ing a carriage in  London, sent to a job man, who kept 
horses, carriages and drivers to hire, in the usual way, for  a pa i r  
of horses. The job man sent the horses and a drirer. The  
plaintiff was injured by the negligence of the driver, and the ques- 
tion was whether the defendant was liable. Li t t l rdoce  held tha t  
he mas not, and argued that  the case fell under the exception 
to the general rule, because the defendant did not select the 
drirer  and because the plaintiff had his remedy against the job 
man, "who carried on a s e p m n t r ,  i n d e p e n d e n t  cnlliny,  recog- 
nized by common usage." Holro?ycl and Bailey held that the 
case fell under the general rule, that  the defendant had made 
the selection. for he allowed the job man, as his agent, to select 
the driver, which mas the same as  if he had made the selection 
himself, and if the plaintiff had a remedy against the job man 
it m s  no reason ~ h y  he should not also hare  a remedy against 
the defendant, for  vhom the work was done, and let him look 
to the job man. Thep assume that if the job man had been the 
drirer ,  instrad of the person sent by him, the case r o u l d  have 
been clear for the plaintiff; for, then, therr would hare  been 
no other person to sue saTe the persoil 17-ho:e falilt caused the 
injury. and the defendant, for n.hose hencfit t h ~  ~vork  mas done, 
and insist that  his sending a drirer. instead of coming himself. 
made no difference. Ail bbot t  concludes the arqument, contend- 
inq that  the case was the same as if the job n n n  had also fur- 
nished the carriage, which ~ ~ o u l d  be thc ordinary case of one 
riding in a stape or hack. H e  insiit. that  the job ninn exercised 
a separate calling and n.as liable for the neqligence of his serv- 
ant. thc drixer;  that  he T i m  as able to pay the damage and as  
easilr found out as t h ~  hirer. and there was n o  reason ~ h y  the 
hirer sllould also be liable. Public con~~enience x a s  against it .  

FTe docs not ansn-er the s u l ~ p o w l  case, had the job man 
(559)  been the dr i rer  : and i t  is \Torthy of remark that  in all 

tll- cases whcre an exception is made, the acent r a s  the 
s ~ n - a n t  of thc pprvm x-ith r h n m  the contract ~vaq i n - 4 ~ .  :ind 
not that grrson hir i~rclf :  ant1 thcrc is no intimation 1 1 o ~ ~  the 
i v d s - :  thourht this c i r cun~~tance  ~vould alter the cn.0. T do 
not lap stress upon it,  as it does not qeem to me to 111?ke milch 
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difference whether the person who carries on a distinct trade 
does the work himself or has it done by his servants. But in 
the next case which will be referred to, which is the strongest 
on the side of the exception, and has been said "to carry it to 
a great extent," the decision is put upon the fact that the work 
was done, not by the person with whom the contract was made. 
but by his servant. 

Laugher v. Pointer was followed by the case of Quarman 21. 

Burnett, in the Court of Exchequer, 6 M. and W., 499. The 
facts were alnlost precisely the same; and Parke, P., says the 
Court is compelled to decide the question left unsettled in that 
case. The decision is for the defendant, concurring with the 
opinion of Littledale and Sbbott. He says: "No other person 
than the master can be liable, on the simple ground that the 
servant is the servant of another and his act the act of another; 
consequently, a third person, entering into a contract with the 
master, which does not raise the relation of master and servant 
at all. is not thereby rendered liable"; and concludes that when 
thc job niaiisends the driver, the employer is not liable, for the 
drirer is the servant of the job man, not of the employer, and 
that the general rule is too broad, and the case falls within the 
exception. This case established the exception to this extent : 
When the work is done by the servant of another, who exercises 
a distinct and independent calling, the latter is liable for the 
fault of his servant, and not the person for whom the work is 
done, because a contract with the master does not establish the 
relation of master and servant between the employer and 
the servant of the contractor. For instance, a contract (560) 
with the job lnan does not make his servant the servant of 
the employer. A contract with a railroad company does not make 
the engineer and hands the serrants of the traveler. They are 
selected and paid by the company, and its liability for their acts 
is a sufficient security to third persons, without subjecting them 
to the passengers, which would be a great public inconrcnience. 

The next is the case of Repson 11.  Cehitt, 9 31. and W., 710. 
The owner of a house employed a builder to do certain repairs. 
He made a subcontract with a gas-fittcr. Thc qas-fitter, or his 
servant, in the erection of the gas-fittings. caused mischief by 
neglect. I t  was held that the owner of the house was liable, 
upon the authority of Bud  1%.  Stinman (which is cited below), 
but that the builder mas not liable, because the gas-fitter was 
carrying on an independent trade and was not the servant of 
the builder, but xTas doing the work of the owner of the house. 

The next was the case of Millignn v. Wedge, 12 A. and E., 
737. A butcher, having bought a steer, employed a licensed 
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drorer in London to drive the animal to his slaughter-pen. The 
drorer ient his servant to do the x~ork .  In ju ry  T i m  done to the 
plaintiff by the nepliqence of the servant. Held, that the 
butcher was not liable, for the servant was the qervant of the 
drorer. x h o  carried oil a s p p ~ r n f e  cal l ing  recognized bv lam. 
The plaintiff's remedy v a s  a2ain.t the drorer. 

Then came the case of X a r t i t l  z'. Tenpu l , y ,  4 A. and E., S. S., 
43  E. C. I,.. 298. decided in 1813. The defendant o ~ m c d  two 
barges, which he ~ ~ i s h e d  to remore from one place to another on 
the r i ~ e r  Thames. I I i s  foreman ernplogecl t ~ v o  freemen of the 
company of 'Tatermen," etc., and paid them b y  t h e  job. I n  
moving the barges injury m s  done to the plrtintiff's boat by 
their negligence. The defendant'.. rounsel admitted the general 

rule, but urged that  he came r i t h i n  the esceprion estab- 
(561) lished by Qunrnza t~  v. B u r n e f t  and Allilligai? u. Il'edge; 

for the freemen of the company of "MTatermen," etc., 
have a distinct callinq recognized b;y l av ,  and the defendant 
n.as (lbligcd to enlplov a nleniber of that company by statute, 
George IT.. so his choice of selection mas limited. ,Ind ~ ~ i t h o u t  
reference to the statute, it  ~ v a s  nrqncd that it v a s  not a case of 
ninster and servant. but of an  i~ r lependrnf  contract  to do work 
~ i ~ i t h i n  the princi$e of those t ~ ~ o  casw. Judgment  as qiven 
for the plaintiff, all of the judges holdin? that the general rule 
applied. D e n m a n  d i d y u i s h e d  it from the case of J l i l l i g n n  21. 

S'i'eclgc, because the drorer r a s  pursuing a separate business, 
and his servant caused the in jur r .  "In the present case it mas 
o ther~ise ."  savs his lordihip. H c  does not pursue the argument, 
hut leaves it to be inferred that his nleaninq Tms, the two free- 
111~11 lvere the servant.. of the defendant : for. if not, whose serr- 
ant.; n7crn they? P u t f c r s o v  sa75: "The freemen m r e  +lie serv- 
ants of the defendant. Trr ( ; ) ~ r a / n l n n  1.. R ~ r ~ i l e f f  i t  Tvas held that  
~vhere a man hires another man's s ~ r r a n i ,  he does not become 
the servant of the persol1 qo hirinc. That  case certain17 carried 
the ~ w e , n t i o i ~  n greq f  mll. But, then. the servant was ordinarily 
in 1he employmeni of one who hired horses along with the 
drirer, ~ h i c h  distinquishes it from this case." Coler idge  put 
the case under the general rule, thinkinc clearly it did not comc 
under the exception I f  a man be cnlplo,wd bp the job to mo le  
a barge from one place to another. and injury is done by his 
negl.igencc, the o-wner of the barge is liable. I confew I cannot 
distinguish that  case from the present, T{-here a man was em- 
ployed bp a job to m o w  a house from one place to  another. It 
cannot be said that Gaikill m s  the servant of another, who -was 
liable, -which is the principle in the caqe of Q u n r m a n  I * .  B u r n e t t .  
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Nor can it be said that he was exercising a separate and inde- 
pendent calling, recognized by law or common usage-the prin- 
ciple of Milligan v.  K e d g e .  The case does not state 
that there is such a scparate calling as that of a house (562) 
mover, arid if so, that Gaskill mas of that trade. 

Upon authority, therefore, I think the case is against the de- 
fendant, and it is also upon principle. Wily take this case out 
of the general rule? IIe selected his man; thc work was done 
for his benefit, and he can be indemnified by the person hc eni- 
ployed, unless he be insolvent ; and if so, it was his folly to em- 
d o v  an insolvent Illan. and the loss should not be shifted off 
I d 

upon an innocent third person. There is no principle of public 
convenience which calls for the esception. If ,  instead of eni- 
ploying Gaskill by the job, the defendant had given him $10 to 
superintend; arid had giren him fifty hands to work under him, 
it n~ust be admitted the defendant would then have been liable. 
Does it makc any difference to the plaintiff how the defendant 
chose to malre his barqaiu? I s  the injury to him less? Then, 
how can his right be affected by i t ?  

There is another class of cases to which it is proper to refer, 
not because T consider them directly in point, but because they 
show clearly within what narrow limits the esception is con- 
fined. I n  Llwrl; I ? .  RLinn~an ,  1 B. and Pnl., 404, the defendant, 
having purchased a house on the roadside. contracted with a 
surveyor to pat it in repair for a stated sum. The surveyor 
contracted with a carnenter to do the whole n-ork. He  made a 
contract with a bricklLyer to do the bricliwork. And the briclr- 
layer contracted with a lime-burner to furnish a quantity of 
lime, which was delivered by the serrant of the latter, by laying 
it on the road near the house. The plaintiff ran on the lime 
and upset, and was much injured. Held, that the defendant 
was liable for the injury. The Court lays down the general rule 
and the exception, but thiq is made an exception to the exception, 
because the property of the defcndant was fixed and per- 
manent ; and he was, therefore, liable for the acts of the j.563) 
servants of all such as he employed to do work upon, 
nea:  or i n  ~ e s p e c t  to the property. although the person con- 
tracted with carrird on a distinct calling. Tn Laerr/har v. Poin- 
t e r ,  Titt lerlak makes dis+inction between thr owner of fixed and 
of movable propertv. This case has been followed by many 
others, both in England and the United States, and the excep- 
tion to the esception against the owner of fised property is fully 
established. 

Tn this case the defcndant was owner of the lot to which the 
house was to be removed. The work was certainly to be done 
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"in respect to that property," by putting a house on it, and the 
hole in the street was near the lot (one hundred and fifty yards). 
I t  is not stated in BurE IJ. istinman how ncar  the lime was laid 
to the defendant's premises. I infer that i t  n7as within a few 
yards, and am inclined to think that  the principle of that  case 
is confined to acts dor:e o n  the land, or so n e a r  to i t  that  the 
onncr, if present, as he ought to be, must necessarily be amwe 
of them. One hundred and fifty yards seems to be too far .  un- 
less the nature of the ~vork  makes a difference. Moring a house 
is a more serious job and calls for more caution than hauling a 
load of lime or timber. I prefer to pur the case, not as coming 
~vithin the except i~n to the exception, but as coming under ;he 
general rule-not being brought n-ithin the exception bv any de- 
cided case in the demand of public conrenience. 

NAisrr, J., concurred. 

R u t f i ~ s ,  C. J. ,  d i s \ e n t ~ ~ ~ l t ~ .  I find it established ps a rule of 
law that the pojseiuor of real property is liable for any injury 
receirecl by reason of a nuisance on or a t  his premises, whether 
the nuisance be caused b -  himself, or his servants, or  by persons 

contracting to do ~ ~ o r k  for him on the premises. The 
(564) propriety of the rule is easily understood, in respect of 

the owner and his olvn serrants, in the ordinary sense of 
the term. I n  respect to contractors to nlake impro~cnients it is 
not so obvious. I m u ~ t  S ~ T ,  with C h i c f  .Tusfzre E?yre, :llat I 
should hare  had crcnt difficulty in discoverinp the principle 
vihich creates a l i ab i l i~p  of the onner of property for the negli- 
gence of persons n h o  contract x i t h  him to do work on it by the 
job and not under liis part icl~lar  direction. But the principle i s  
scttlcd, and in the case of RurE 7%. ,S t inmn?~.  1. Bos. and Pul., 
403, it n a s  put on the ground that thr  ovner of real property is 
bolmd not to suffer even contractors to do anything on his prem- 
i s e ~ ,  for hiq benefit. v h i r h  may ~ o r k  a prejudi-e to other per- 
sons. Hence it m., held that. as laving materials in the street, 
nhich xcre  to be used in building a heuse on the adjacent land 
of the drfendant. ~ ~ o u l d  b~ a nuisance if done by the defendant 
or by his fanlily, u-hicl~ ~ o u l d  render the owner responsible for 
any injury occasioned by it, 90 it  nould, also, if done b -  one who 
contracted for a certain sum to build the house out and out. 
XI.. Justiw R o o l x  said that one who has ~vork  going on upon 
his om1 premises must be civilly liable for the acts of those 
nhom he employs there;  and it nil1 be intended that he has a 
control over the persons who r o r k  on liis premises. and. if he 
deprive himself cf it.  he cannot be permitted to screen himself 
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thereby from an  action. I t  will be a t  once perceived that  the 
liability, thus stated, does not arise from considering the con- 
tractor as the servant of the owner; for if that  had been t h e  
ground, it would have depended on the common maxim of 
respondeat superior.  But the Chief Justice said expressly that 
the relation of master and servant, as commonly exemplified, 
was not sufficient; and then he adds that  a general proposition 
that a person shall be answerable for any injury which arises in 
carrying into execution that  mhich he has employed an- 
other to do, seems to be too large and loose. MI- .  Just& (565) 
H e n t h ,  likewise, particularly repudiates the idea that  the 
liability of the l a~~dho ldc r  grew out of a relaiion of master and 
servant b e t ~ ~ e e n  himself and his builder. Hence, the whole 
Court places his res1)c nsibility on the single ground that  every 
owner of real estate is bound to prevent nuisances on his prem- 
ises which are created in the course of doing vo rk  there for him 
by anybody or on any trrnic; for hc has no more right to allom 
others to erect nui~ances  on his prim~ises than to do so himself. 
That  is the doctrine of that  case, which is the leading one on 
this subject. But if  ha^ been distinctly ~ t a t e d ,  and adopted by 
almost eT7ery emiiient modern judge in England. I n  J,auy/hsr 
v. Poin ter ,  3 Barn. and Cres., 547, X r .  cTusiic.c Littledale treats 
the liability of one for the acts of another, whom he hires to do 
a job, as peculiar to such ~vorlr as is done on real propertv. As 
to siich property, he admits that one in  possession must hare  
the property so nianaged as not to injure others, whether it be 
managed by his own immediate servants or  by contracrors or  
their servants; and he assigns the smle  reason, that the wrong 
is in thc nature of n nuisnnce, for mhich the occupier onqht to 
be liable when o c c a ~ i o n ~ d  by the a d s  of persons whom he brings 
on the pre l~~ises  ; he, too, excludinq the idea that the contractor, 
as snch, is the serrnnt of the proprietor c f thc house under rc- 
pair  or  being built. Alnd that  learned judge contradistinguishes 
the doctrine as to the perqondty from that  stated in respect to 
the realty in a most strilrinq manner. I I e  says movable proll- 
erty is  sent out into the world by the nwncr, to be conducted by 
other persons. Tlie common intercourse of mankind docs not 
make a man or  hi^ own scrrants always accompany his property 
of that  kind, and he must in many cases confide the care of it to 
others who are not his vrvants,  but whose c~:~ploymen+ i t  i~ to 
take care of it-as carriers, factors, and the like. Chipf J ~ l s t i c e  
Abbo t t  said, also, that-the owner of a mine or a house 
was liable for what was done bv persons immediately or (566) 
mediately employed by him in working on them, because 
the owner has the control and management of all that  belongs 
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to r he r11i11e or housc, and therefore it was his fault not to exert 
his authority s , as to prevent a nuisance to the injury of an- 
o r .  / : / / I  o t l  I 'UTI~P quoted those positions, almost literally, in  
dcli~ering the opinion of the Court of Exchequer in Q u a ~ ~ n z a ~ z  
I . .  / i ) u ~ t ~ ~ i f ,  6 X. arid W., 499 ; and again in Repsou  v. Cebitt, 
9 31. and T.. 710. he states the doctrine thus: "that if a man 
has ailytl~ing dc ne on his own pren~ises, he must take care to . . 
1 n l ~ r e  110 inan in the illode of conducting the work." There are 
otlitr cases to the same eRect. but more need not be quoted on 
this point. Those cited suficiently show the proposition before 
qta td ,  that the owner of real estate is liable for all the nuisances 
erecled on it. not only by one who srarids to~vards him in the 
relation of a scrvanL. but also by one in the relation of a con- 
tr:~ctor to do a job oil the land. 

But I deduce clearly from those caws, and renture to lay i t  
down as a necessary part of this doctrine, that if one contract 
with another to build him a house on his land, xhatever is done 
in collecting materials, or hewing stone, or framing timber, or 
making any other preparations for the building by the con- 
tractor, a t  a distance from the place where the house is to be 
erected and not at  all on the premises of him for whom the work 
is to be done, the latter cannot be held liable for n nuisance 
caused by his builder a t  the distant point at  which he carried 
on his preparations. Before the things are carried to their 
destined spot-that is, while they are not '(on the premisesu- 
the proprietor of the land cannot be liable, within the principle 
of those decisions. I t  is only on his premises that the owner 
has "that control and management," by reason of which the law 

deems it his fault to allow of an injury to any one fhr7rp.  
(567) Take the case of Rurk v. Stinman to exemplify the dis- 

tinction. A quantity of material was to be brought by 
persons employed under a man with whom the dcf~ndant  bar- 
gained for the building, out and out, of a house bv the road- 
side, and i t  was laid in the road near the place, and a carriage 
was upset by it and the persons hurt ; and the omncr of the land 
was held liable upon the ground before stated, namely, that the 
damage arose from a nuisance created at  his premises for his 
benefit. But suppose that, instead of the materials beinq car- 
ried to the premises and laid there. the carters, in  bringing them 
towards the place. had, a mile off, negligently drircn against a 
paFsenger, or ~r-illfully thrown down their loads in the road and 
a coach had run over the heap: i t  may, as i t  seems to me, be 
deemed certain that neither of the judge? whose opinions have 
been quoted would have subjected the owner of the land on which 
the house was to be built. I cannot perceive the slightest pre- 
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tense on earth for his liability. One can he a t  one'$ ovn house 
or place, so as to prevent or abate any lluisancc there; and 
therefore the lam- may enjoin it on one to do so, upon the maxim. 
sic utere tuo. 11t alienurn ??on l a d a s .  But bv no nosribilitv can 
one be a t  all those places n ~ h ~ r e  all the perdons n-horn on; may 
be under the nccessity of employing about personal matters may 
happen from time to time to be, so as to correct their misdoings. 
Indeed, the employer mould haxe no autlloritp o ~ r r  t h ~ ~ n  ; and 
the lam cannot intend that he must go anay from his own prcm- 
ises to look after people x~ho contracted to bring him the mate- 
rials he wanted. Until they bc placed on his premise<, or at 
the place whence they are to be taken for application directly 
to the building, they are not the materials of thr landonner no? 
to any purpose sub potestate ejzrs. I f  Ezrrk T. Sfirlnlnn had 
been that case, we mag be at no loss to sav that the judgment 
vould have been for the defendant. Now. the presmt case 
seems to be just the one supposed. The defendant had 
a building tx7o hundred yards off, and contracted with (568) 
another man for a round sum to remove it to the defend- 
ant's lot-the contractor to be at  a11 the expense, and to h a ~ e  
the exclusive management of the job; and the contractor, having 
moved the house from the land on n~hich it formerly stood 
(which did not belong to the defendant), and cot the ho~~qp 
into the street, committed a nuisance by digpinp a hole in the 
street, a t  a distance of nearly two hundred yards from the 
defendant's ground. That is the case, and the question is 
whether the employer is liable for t h a t  nuisance. T may bp 
mistaken, but 7: entertain a very decided opinion that he ouqht 
not to be. I t  is plain that it is not within the clas. of cases 
of which I have been speaking; for the Trronc n-nq not done on 
the defendant's premises, nor near them, nor in respect of them. 
but was done at  n considerable diqtancr, and nhout a purely 
personal chattel. Therefore Burk 2'. S t i n m a n ,  and a11 its deriy- 
atives, are inapplicable here : or, rather, upon their reaqoning. 
they show negatively. but conclusirelp, that the d~fcntlnnt ic 
not liable. But, furthermore, if the rlsfendant u as present 
when the hole m s  dug in the street-as it seem. he probablv 
was-it can make no difference: for he had no ailtllority o ~ e r  
the contractor, nor pon7er to gire a single order. Tn otlier 
words, the contractor was acting independently for himself, 
under an apre~ment to do the work. and not as the wrr-ant of 
the defendant. 

That brings me to another ground, on which it i q  supposed 
a liability of the defendant map be raised. n~hic l~  is, that thr 
relation bet-reen those parties is that of master and servant. 



IS THE SUPREME COURT. [ 32 

I n  the arguments a t  the bar the counsel confined their obserra- 
tions entirely to the point I have been considering, and did not 
suggest the other, of master and servant. Therefore I did not 
turn mv attention to i t  until recently. But I confess inv re- 
searches and reflections lead me to a very clear opinion on it 

also, in favor of the defendant. 1 admit, of course, the 
(569) liability of a master for the injuries done by his servant 

in the course of his employment. But two persons must 
first be master and servant before there can be a responsibility 
on one for the acts or oniission of the other. The question is, 
what makes them so-what constitutes that rclatiou? I own, 
i t  is new to me that, in a legal sense, so as to create responsibil- 
ities of the one for the other, the procuring of work to be done 
for one by another creates that relation, so that if, by the negli- 
gence or ~van t  of skill of the latter in doing tlir ~ o r k ,  a third 
person is injured, then the person at whose instance the work is 
done shall answer for the injury. My notion has been that the 
poiut depended upon the manner in which the workman was 
employed-whether as the servant of the employer or under an 
independent contract, by which the parties remain i t1 equcrli juw. 
I n  other words, that the rnle that a man shall be liable for hir 
own servant, applies only to a servant; and, therefore, the first 
thing, always, is to show that the relation subsists. Now, what 
are the characteristics of that relation-how do me know when 
two inen are master and servant? I admit that the mode of 
compensation, merely, does not determine the question con- 
clusively; for a servant may be paid by the \ ear, month, day, 
or job; though the mode may help, with other thinqs, to show 
how the parties themselres regard each other. Rut there is a 
certain method of distinquishinq a serwnt, of anv kind, from 
persons sui ju~is-which is by knowing whether the perqon em- 
ployed is subject to the orders and control of the emplo~er  in 
the execution of the work he is to do. or not. Tf the employer 
has a right to have the work done as lie plcases, can change 
the plans and periods of i t  from time to time, to suit his fancy 
or his other business-in fine, if the hired man ~ ~ o r k s  w d e r  
the other-then one is master and the other is serrant; hut, 

otherwise, not. Rence, officers of comnanie~, hands on 
(570) cars or ships, deputies as well as menials and domestics, 

are properly and truly serrants. Thev are undrr the 
direction of the superior, and therefore the superior answers for 
them. But those officer., and hands, or any 0 t h  carrier, 
whether a head or subordinate, are not the servants of one whom 
or whose goods they carry. Why?  Because thep do their work, 
not under the control of the passenger or freighter, but thep are 
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guided by some other superior or go their own way. So it is as 
between all other persons who employ and are employed. I n  
the cases hitherto cited that view is taken of this point. I n  
Rude v. Stinman. Heuth. J.. admitted distinctlv that the nersons , , 

who hauled the lime were not the defendant's ;errants, afthough 
doing work for him on his premises; but he said the action did 
not depend on that relation, and the defendant was liable, 
though the others were not his servants. Why was he not their 
master? Obviously because they did not work under him. 
They were the servants of a contractor who had undertaken to 
build the house. He was, therefore, not the servant of the 
defendant, and, of course, his servants were not; but they were 
the servants of their own master. I t  will be renieinbered that 
in the passage already quoted, Chief Justice Eyre expressly dis- 
claimed the relation of master and servant, in its ordinary 
acceptation, subsisting between any of those parties; and that 
he most emphatically repudiated the notion that the defendant 
was to be brought in under the "large and loose proposition" 
that a man was to be answerable for every injury arising in 
carrying into execution that which he has employed another to 
do. The observation naturally suggests itself here, that it is 
quite surprising the Court, in all those cases, should have been 
put to such difficulty to find the ground on which the landowner 
was to be held liable for injuries sustained during the proqress 
of the work on his premises from the acts of the contractor and 
job men, if they, the contractor and job men, were serv- 
ants by force merely of their being job men and con- (.571) 
tractor, as is urged against the present defendant. Wo~ild 
those learned judges hare been apt to look orer so qood a ground, 
and so d a i n  before them? But thev did more. Thtv did not 
merely kw-lonli it, but they went firther,  and condehned and 
rejected it. But there is another case still stronger. In  1848 
the case of Rrpson  v. Cebitt ,  9 M. and W., 710, mas before the 
Court of Exchequer, in which the facts were that a builder was 
employed to make alterations in a house, including gas-fixincs, 
and he made a contract with a gas-fitter to do that part of the 
work ; and in the course of its execution the gas euploded, through 
the gas-fitter's negligence, and hurt the plaintiff, who sued the 
head contractor. B L I ~  it was held the action would not lie. 
Now, there is no doubt that the pas-fitter and the omler of the 
premises mere, each, liable; the former, for his own default, 
and the latter, as owner of the premises whew the injury was 
sustained, but not as master of the gas-fitter; for he was servant 
to no one, not wen the builder who employed him. Why was 
he not servant to the builder, and the latter, accordingly, liable 
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for his negligence? The judges state the reason distinctly, and 
truly, as fa r  as I am capable of understanding it. Lad Abin- 
ger says Cebitt was not liable, because Bland, the gas-fitter, 
"did not stand in the relation of servant to him, but was merely 
a subcontractor," which plainly means that the one was not 
servant to the other, because he was a subcontractor. R a ~ o n  
Parke says Bland was a subcontractor to do certain of the 
works, and therefore the relation of master and serrant did not 
subsist between him and the defendant. Those positions are so 
explicit and so tersely expressed as not to be susceptible of mis- 
apprehension; and one would suppose that no one, with them 
in his mind, could be at  a loss to deterniine the relation between 

the parties here, in whose acts and dealings there is noth- 
(572) ing equivocal, that can confound. I t  is a distinct job, 

undertaken by the contractor for his own profit, and 
upon the strength of his oxm skill and ability, and at his own 
risk, without obliging or allowing to the defendant to interfere 
in the least with the operation. I t  is, therefore, absolutely cer- 
tain that the defendant had no more authority, morally or 
legally, over the housemover than the latter had orer him. 
They stood exactly upon a par to every intent, as contracting 
parties, and were not master and servant, unless in the sense 
that one is the servant of everybody for whom he docs any work. 
There are, indeed, in the books some cases which turn upon very 
nice points, as to the facts from which it was inferred that the 
employer had or had not the control of a person actually work- 
ing for him, so as to render the employed the other's serrant. 
Laugher v. Pointer was one of them. A gentleman hired of a 
stable-kceper a pair of horses to draw his carriage for a day, 
and with the horses the other sent his own driver, through whose 
negligence in  driving the plaintiff was injured, and an action 
was brought against the owner of the carriage. Upon the ques- 
tion whether he was liable, the Court of Ring's Bench was 
equally divided-as, indeed, were nearly all the jixdges of Eng- 
land at  one time. I confess I should be at much loss at this 
day to say on which side the better argument x7as. iZ gentle- 
man cannot judge of strange horses, and the stableman might 
not be willing to trust his horses in any hands but those of his 
own driver, whom he knew and who knew the horses; and there- 
fore i t  would seem to be a case of separate undertaking by the 
stableman, and, consequently, not subject to the control of the 
owner of the carriage. On the other hand, i t  i q  difficult to 
suppose that a gentleman can intend thus to put himself upon 
the will and pleasure of a postillion, and there is a presump- 
tion that he really exercises an authority as to the places and 
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manner of driving. But,  hovever doubtful mav be the 
application of the rule to such a case. in order to kno~r. (573) 
whether those parties stood in the relation of nmqtcr and 
servant, the rule itself stands out boldly and truly in all that 
the judges say. Hence, MY. J u s t i c e  Li t t l sdalc  wys tha t  the 
job man vras not a servant, because he n a s  carryinq on a dis- 
tinct employment of his own. i n  which he let his man rnd  horses 
both to the defendant ; that  the owner of the carrinqc. therefore. 
did not employ the driver and had no power to dis1ni.c him or 
take the management of the horses from him. I t  is r lnin that 
by the terms, "distinct emplo~ment,"  the judge did not relv upon 
the stable-keeper's having a known calling, as a separate 1x1s- 
session, as making a difference, except so f a r  as it afforded evi- 
dence of the nature of his enqagement v i t h  the d~fendan t ,  
namely, that he mas dealinq by Tmy of independent contract, 
and not as putting himself a s e r ~ a n t  to every one to vhom he 
let horses. There can be nothing in  the calling of the t ~ v o  con- 
tracting parties being the same or different; and if the owner of 
the carriage had been, himself, a livery-stableman. and vet chose 
to hire horses from another, their relation ~ o u l d  be like that 
~ h i c h ,  under similar circumstances, ~vould subsist betnecn men 
of other avocations. I f  that ,  hon-ever, v e r e  material, this case, 
as it appears to me, n.ouId clearlr fall within such a didnci-ion ; 
for I protest that I should be as little competent to move :\ house 
as to build one: and I beliere that  ill Iarce torn.  rcnlorinq 
houses is one of the re,.;ular purs~iitq of life, requirinq much 
skill and experience and strong and expenci~-e apparatus to do 
i t  expeditiously. chcaplr and safely. I do not dcen~  that of nnv 
importance, horn-ever. since I consider the reasons of both the 
C h i e f  J u s t i c e  and X r .  J u s t i c e  L i t t l e d q l e  i n  L a ~ i r j h r r  v. Poin f r r  
to proceed distinctlv upon the principle that  the defendant had 
bargained n-ith a iob man for the c e r ~ ~ i c e  bv a11 independent 
agreement, and therefore the job man'q servant Tvaq not t h ~  de- 
fendant's ser~~ant-it beinq enou& for one man to he thc 
s e n a n t  of one maqter. Rut the exemption of the dcfend- (573)  
ant did not d ~ p e n d  on that  qunintnesq, that  the driver 
was the 1iver~-stable-keeper'.: .errant. and therefore coi~ld not 
be the defendant's. On the contrary, t h ~  drircr  XIS not the 
gentleman's servant. becauqe his master v a s  not wch  serrnnt;  
for if the stable-keeper. himself. had  been drivinc, tho defendant 
n-odd hnl-c bnen ac litAle liable a<  h i s  master. a. i. ~ 1 e 1 r l ~  laid 
down in thc subsequent case of Quarman z3. R i m i r f f  as thc unan-  
imour opinion of the Court of Exchequer after a mcation for  
the full consideration, which Lord n e n r n n n  said it received. 
There i t  is  admitted that  the hirer  of job horses and a drirer  
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may make himself responsible for the driver, by taking the 
management and order the driver to go in a particular manner. 
Yet i t  was distinctly stated that he would not thus become 
liable by virtue of the relation of master and servant. The 
Court say, first, that the coachman who did the injury is liable ; 
and, so fa r  from holding that the stable-keeper would not be 
liable if he had driven himself, or that the defendant in that 
case would have been, they say, secondly, that the stable-keeper 
was liable, as he undoubtedly stood in the relation of master 
to the wrongdoer, having selected him, and having power to 
control and remove him;  and they say, thirdly, that the owner 
of the carriage was not liable, because he was n o t  the master of 
the wrongdoer, nor of the wrongdoer's master. Why was he 
not? Because, say the Court further, he was '(a third person 
entering into a contract with the master" (the job man), "which 
did not raise the relation of master and servant at  all. To 
make such a person liable, recourse must be had to a different 
and more extended principle, namely, that a person is not only 
liable for the acts of his own servants, but for an injury by the 
act of another person in carrying into execution that which that 

other person has contracted to do for his benefit-which 
(575) is too large a position." We may here take notice that 

the Court lavs stress unon the circumstance that the 
defendant was a hirer bp the job, not merely to show that the 
drirer did not become his servant, but also that, for the same 
reason, the driver's master did not become the defendant's sen-  
ant:  for the words are that t he  contract did n o t  raise the rela- 
tion of the master and sermnt n t  a71. Of course, if the job 
man was liable for the neglect of his ser17ant. he would have 
been for his own, had he gone, jnst as the coachman, whom he 
sent, was said to be, that is, as the wronqdoer. That case car- 
ried 115th it the whole Court of King's Bench in the same year, 
in Mil l igan  v. W e d g e ,  12 Adol. and El., 737. The case was 
that there was a bylaw in London thnt no onc but a licensed 
drirer should drive cattle from Smithfield throuqh the citv, and 
that a butcher bought a bullock and hired a drorer to drire i t  
to his slaughter-pen without the citv, and the drorer pnt i t  in 
charce of hir bop, and by negligent drivinz, after he had passcd 
thronqh the city, damace was done, and t h ~  bntchrr ~vaq sued, 
and jud,gment piren for him. That is another plain adjudica- 
tion upon the same principle, nameh, thqt whcn n man hires 
another upon an independent contract to do r o r k  upon his own 
responsibility, and not under the orders of the emplover, thev 
do not become master and servant. I t  is in that senw Lord  
Dewrnan speaks of the drover, as exercising a distinct calling- 

414 



as tending to show that  he W R Y  to do the work under the butcher. 
For, he says, the mischief was done in the course. not of the 
butcher's business, but the drover's-meaning their business by 
the contract according to its t rue construction, in reference to 
the skill of the several parties and the responsibility each T i m  to 
have in  performing the job. I t  could mean no more, for he 
could not have reference to the authority conferred on the 
drover by his license, as that  did not extend beyond London, and 
they had got out of the city before the damage was done, 
and were then but common job men. Indeed, X T .  J U S -  (576) 
t i c e  C o l e r i d g e  goes on the express ground that, whether 
the drover or his boy was driving, the butcher could not be held 
liable, because he made a c o n t r a c t  with the drover that  he should 
d r i ~ e  the bullock, and l e f t  i t  u n d e ~  his c h o r g e ;  and the relation, 
t h e r e f o r e ,  of master and sen-ant did not exist betn-een them. 
One could hardly expect to find language more apposite to any 
case than that  is  to the present, in support of the positions I 
have thought i t  my duty to state. 

There is still another case to be noticed, that  of _Ifartin 7%. 
Te?tiperl ,y ,  4 Adolp. and El .  N. S., 298. The defendant owned 
two barge.; which hc norked on the Thamer. B y  a statute, and 
a by-law- of London. no one but freemen of the Watermen's 
Company, or thrir  apl,rentices, were allowed to navigate craft 
on the r irer ,  : ~ n d  thcre lvere about six thousand of them. A 
freeman of the conil)any n as foreman to the defendant and let 
hiillself arid :in apprentiw by the week to the defendant. who 
paid tlie wapcs n-eeklv. Tlie ease also states that  the forenlan 
m s  paid by the defendant bv the job for ~vliat  the apprentice 
did. The fortman the11 hirecl a freeman of the company by the 
job and put his o w l  apprentice aboard v i t l l  him to narigate the 
h:l;.ges on n particular day, 2nd t l m  did it so nerlicelitly as to 
illjiire n r e 4  hclon-ing to the plaintiff'. nllo bued t l i ~  on.ner of 
the barges and recovered : and, as it qeelll- to me, r e rv  properly. 
To say n o t l i i ~ l ~  of onn of the hands on board beinq the apprcn- 
tire of tllc dt fcndmli's undouhtcd w.1 r n r  ancl being pnr on 
l~oa rd  ~ i l ~ o i i  n standing contract x i t h  11ic dcfcndnnr, the liabili ,T 

of the dt~fcndant a rwe  f 1 ~ 1 l 1  the fact that tlic boats ~ i - e r ~  then in 
hii  9.n ice, :lcrually enlplo.r.ed ill ear i~ inz  111o11:~ for hini. Tt 
- m r  ilic rcgulxr co1ir;c of rn ip lo \n~en~  of tlierll and mode of en- 
,qagiri~ h ? n d ~  f o ~  t l lnn;  and it \vaq ~iothine.  ~ h c > t h e r  the de- 
fcndant paid tlic hrnldq so ri~uch a v c ~ k  or so much cach job of 
w c h  01. ~ ~ 1 1  a kind For  ihcre is no macic in the tenn 
job wl~ich  71 ill prm (.lit a pcr~o11 fro111 beii~g liable for an- (577) 
other whom lie rmploys under him, and earning profits 
for  him, being under his orders and rule. That  is the i c y  
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principle for which I contend; though I say that  if a man is 
hired, not to  earn profit for  another or  to work under his gov- 
ernrl~ent, but to do a particular piece of work for him according 
to his own skill, silch a man is not the servant of the other. 
Sow,  X a r t i n  c. Ternper l y ,  so f a r  from militating against those 
positions, goes explicitly to sustain them. Two objections were 
talien on the part of the defendant. One was that  he was 
obliged by act of Parlianient to employ the free~uen.  and, being 
iniposed on him, he ought not to be responsible for them. The 
other mas that  they were employed for the job, and therefore 
were not seruants. Both li-ere readily ansn-cred. The  reply to 
the first ~ i ' as  that the :wt of Parliament, wen,  called the water- 
men the servants of their employers; and that, if they mere not, 
there wo~ild really be nobody responsible for barges on the river, 
as there could be no other hands on board but freemen-which 
could not have been intended. Eesidw, the nunibw mas suffi- 
ciently great  to allow a proper selection. With  that, however, 
I\ e ha\  e no concern  no^. Our businrss is wifh the other point. 
And upon that  L o r d  D ~ r i n ~ a ? i  remarks that the distinction be- 
tmecn X i l l i g n ~ i  T .  l i ' c i l g~  (in which he presided) and that  case 
was that  in t h ~  former the owner of the bullock had n o  Z o n g ~ r  
a n y  confro1 o rey  i t ,  but that in the latter i t  u,as o fker7r isr .  And 
I l l y .  ,7usLice C'olrridgr stated the men mere the defendant's serv- 
ants. "because f h q  w r r e  i i ~ ~ d e r  his c o ~ l t r o l ;  that is, in doing the 
work in the ordinary nay." As to thc diffel-ence said to arise 
~ r h c r e  n ~ i ~ o r k ~ l ~ ~ n  is pxid so much for doinq the vhole job, he 
denied its :ipplica+ion thcrc., bccause "the defendant might either 
1)ay for a g i ~ e n  lime or ~ i w n  xork,  a n d  tlir 1 1 1 ( ~ ~ 1  h r r e  wr-e t r q  

mrr lr  und. 1. flzr d r f ~ n r l a n l ' v  conlrol  oc (1 g ~ n t 7 ~ , ~ a v ' s  coachn ta~ i  i s  
unclw t h a t  of h i s  rnastcr." T o  that  I can add nothing to 

(578) makc the case more apl)liPable to the one in hand. I t  
goes, with all the other c a ~ e ~ ,  to  c s i ~ l ~ l i ~ h  that whcn a hire- 

lip? is under the ordering cf another, he is his servant; but 
rrhen one percon employs another a t  a fixed price to do :t par- 
~ i c u l a r  piccr of ~ ~ o r k  for him, not on his land, and orer which 
the employer i s  to exerciv no control. thcp stand in the rela- 
tion of joint contractors, and not of master. and servant. That  
appears in every case to be the test-whether the aqreement i s  
such that the one is  to ha re  the eontrol orer  the other-the 
ordcrinp and rule orcr  him, or the contrary; and it is  an  infalli- 
ble test. I f  I employ a man to carry me or my  goods, I am not 
bound f c r  his acts. I f  the article I enqage him to carry be my  
carriage, and he puts i t  on railroad cars or into his wagon, in 
order to transport i t ,  he is my bailee and not my  servant, and 
I am not liable for him. So, if, instead of doing that, he put? 
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his horses to it and carries it on its o ~ v n  ~vheels, it can maice no 
difference, and he is still but lily bailee. And so it Tvas when the 
defendant engaged the mail to more his house, and he did i:. 
Horn. is i t  possible that n ~ a n  can be called the defer~dant's s e x -  
a n t ?  H e  could not interfere in the work without breaking his 
contract. hideed, he had no niore authority in l a v  orer  the 
house-mover than tile plaintiff liimself had. Suppose that a 
person had employed liands to help him and had contracted 
debts for machinery ~ 4 t h  v-hich to pnrforrii the operation, nould 
the defendant hare  been liable for them as debts contracted by 
his servant in the course of his employment ? If  a perSon em- 
ploy another to build him a house o ~ t  and out, is ihe employer 
liable to pay for all the n:aterinls tlie other may buy for the 
71-ork, because got by hiq s e r n n t  for  his use ultimately! Surely 
not, unless ~ 7 - e  are to res, Ire all engagements be tmen 11m1 and 
man into snch as create the relation of master and servant. I t  
seems ,o nip, in fine, that the defendant is rlearlp not 
liable. And I am not able to add anythinq ~vhich can ( 5 i 9 )  

Judgment affirmed. 

When n judqmmt is obtninrd against two (31' iiiorc. n n d  no bnil bond 
hns beer1 taken fro111 rirllcr of tlie clefnidants in  he suit, ar?d the 
sheriff. v h o  has thus lic(,onlc bail for :r l l .  :~!'trr thc rri!c?itioir of 
the jutl<inent :uicl the iss~liiii. of thc ( . ( I .  src.. is d i l .~( ' t (~ l  by the  
pl;~intiff no t  to serve the c c c .  rn. on one of tilc clc~fruclnnts. he is 
still liablc, as bnil. for not surrcnderini. the other clefeoclnnt. 

,%PPE.LT, from i he Sl~iicriar Cowt  of La\%- of SLRRT, at Spring 
Term. 1849, Pramon,  ,I.. prcsidinq. 

This is an  artion agninrt the rl~criff, as bail for one Forkner, 
in a suit against hi711 avd one Valkcr .  Plea. no (-0.  sn. against 
the principal. There 713. o verdict b~ consent for the plaintiff. 
subjeci to be ~c-t  acide and the scire fnc ias  quas l id  if the court 
should bc of opinion ~ c a i n s t  the plaintiff on the followinq facts: 

Thc plaintiff sued out a r a .  sa. ngainst both d~fendan t s  and 
delirered it to a deputy of the defendant, and told him that  his 

32-27 417 
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object was to go against the bail of Forkner, and therefore that 
he did not wish the writ executed on Walker. The dep- 

(580) uty, howeyer, arrested Walker, and then let him go a t  
large, upon his promise to have a bond executed for his 

appearance at  court to take the benefit of the act in favor of 
insolvent debtors, or to appear then in person. Accordingly, 
Walker made his appearance at court, and the deputy sheriff 
again took him into custody, and was about to return cepi corpus 
as to him, when the plaintiff's attorney told him again that he 
did not want Walker, but wished to go against the bail of Fork- 
ner, and the sheriff then discharged TiTalker, and returned the 
writ not executed as to Walker, and non est invenius as to 
Forkner. 

The presiding judge mas of opinion that the plaintiff had not 
complied with the nde  which required the creditor to seek pay- 
ment from all the debtors in the judgment before he could resort 
to the bail of either; and that the arrest of Walker did not aid 
him, as it was made contrary to his directions, and was not 
recognized by him, and for that reason the sheriff had dis- 
charged Walker. The verdict mas therefore set aside, according 
to the agreement, and the plaintiff appealed. 

Iredell for plaintiff. 
Boyden for defendant. 

RUFFIN, C. J .  The decision of this Court in Trice I*. Tur- 
rentine, 27 K. C., 236, and Wazigh v. Hnmpton, ih., 241, was 
the authority ~ili ich governed the presiding judqe in this case, 
az:d the present appeal was designed to bring that decision un- 
der review. It n-as given with hesitation by a divided Cmrt .  
After taliing time for deliberation and n ia tu re l  reflecting on 
the reasons given in those eases, the Court, believing the opinion 
to be erroneous, is constrained, though reluctantly, to hold 

it so. 
(.581) The opinion dclioered laid donn a position entirely 

new to the profewion and in oppo~it ion to a course which 
had been always practiced in this State. There had been many 
judqnents againqt bail of one defendant on non est inventus 
returned as to him, because he could not he found, and returned, 
as of coarse, in respect to the otherq. by the direction of the 
plaintiff not to take or to look for them; and there can be no 
little doubt but that the same would have been done in those 
c a w  and in the pr~qent  if the sheriffs had not happened to he 
the bail. I t  is rnanife~t upon the face of the opinion, as delir- 
ered by our I a t ~  learncd brother Daniel ,  that the judgment rests 
upon thi.: position: That vhcn a judgment is taken against two 
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or more, as between all of them and the bail of one they are all 
principal debtors, and the bail stands as surety for all the de- 
fendants. He  does not. indeed. lav down the nrouosition auite 

L L 

so explicitly as that& he would, doubtless, hare done i'f he 
had seen his may as clearlg as he usually did. But that is the 
necessary effect of  h hat he does say. His words are: "that the 
Legislature considered all the defendants as principal debtors, 
and the bail of all or any of the defendants as yuasi  sureties 
only; and before these sureties rbail] should be hoked to by the 
plaintiff for the debt, he should show by a ca. sa.  returned 120?~ 
est  inventus as to all the principals, that he had been unable to 
get his debtH-that is, from either of them. That position is, 
we think, essentially x-rong; and as it lies at the foundation of 
the opinion, the whole must fall together. The error consists in 
regarding the bail of one defendant as the surety of another, or 
that any person is the principal of the bail except him for whom 
he became bound by the bail bond. The sheriff, indeed, does not 
give a bond, but becomes hound by as a special bail if he 
fail to return a sufficient bond giren bg other bail. But it is 
admitted in the opinion, that can makc no difference, and that 
he is to be regarded as if he had giren n separate bond 
as the bail of Forkner; for bail is always taken for each (582) 
defendant separately, and the sheriff cannot prejudice 
the plaintiff by becoming bail under the statute instead of tali- 
ing a bond from other sureties. NOT, if ieveral bonds be giren 
by different bail for thc different defendants respectirely, we 
nmst deny positively that thc bail in one of those bonds can be 
deen~ed the bail of anothcr defendant, or his wrety, or quasi 
surety, to any purpose n~hate~-er. The term "quasi," as here 
used, has no meaninq or legal effect, but is calc~~lated only to 
mislead. One must be surety for anothcr or not, for there is 
no middle state or relation. Then, it cetnn?s clear that the bail 
and surety for one is not the wrety for the other, more than he 
is his bail. ITe becomes bol~nd solely h r  hecoming bail. and he i~ 
bound as surety as far  as he ir bnmd aq hail. :lnd no further. 
I t  follon-s that hit. riqht of indemnity :of3 to the same extent, 
and no further. Jvr lgc  Dnlliel mu.+ h a w  felt that to bc so; and 
that induced him to uqe thc qualif7ing 1,hrase. "quas i  s u r e t i ~ s . "  
~idlich, l ~ w e ~ e r .  sen-ed not to help on his argument, but only to 
perplex the question the more. T h e n  one n1an iq surety for 
another, he has a right to be made ~rholc 11v the principal for 
any loss sust:lined thereby. and to contribution from any 
other bound aq wwtg for the same deht. That i s  inherent 
in the relations of principal, surety, and cosurety, and every 
conrt r~ogrti7es it ~ ~ h i c h  takes cognizance of questions between 
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persons in those relations. Yet it is distinctly admitted in the 
opinion that there is no such right to indemnity or contribution 
from one defendant or his bail to the bail of another. Indeed, 
it was expressly held so in Osborne v. Cu~zningha~n, 20 N. C., 
559, and in Ferrall v. Erickell, 211 N. C., 67. Judge Nash, in  
delivering the opinion of the Court, said that "the sheriff, as 
bail"-that is, for Lowe, who was not taken-"mas not in any 

manner concemecl in the efiort to be made by Eaw- 
(583) kins7'--who was the other debtor-"to procure his dis- 

charge under the insolvent law." That must be seen to 
be so, when one reflects that there is no mode by which a person 
can become surety for another but by contract; and that the 
contract of bail is in a prescribed form, which in terms is re- 
stricted to his one principal. That consideration by itself 
ought, it would seem, to be conclusiw on the point. But its 
force mas avoided by the observation that, although the bail of 
one defendant is not entitled to indemnity or contribution from 
another, yet he has an interest that all the defendants shall be 
brought in, because, peradventure, one of them, for whom the 
bail is not bound, might show that the debt has been paid, or 
might then be induced to pay it, and so the bail might get off 
without either paying any money or rendering his principal. 
True, he might. But the question recurs, ought he to get rid 
of his engagement in that way? Has he a right so to do? 
Now, i t  is obvious that one of the original defendants has pre- 
cisely the same interest that the creditor should bring in his co- 
defendants, which, when existing in thc hail of one, is supposed 
to create the obligation on the creditor to take all the debtors, 
if he can. For one defendant may, with as much truth, say to 
the creditor, Your judgment is againqt two, and therefore each 
ought to pay his half, and you ouql~t not to imprison me for the 
whole debt, because, if you ~ ~ o n l d  take the other man also, he 
might show that he has paid his half, or might be induced by 
the imprisonment to pay it now. As far as the interest of one 
defendant and the bail of that defendant goes or can operate 
upon the question, i t  is the same in each. But has either of 
them the right to demand of the creditor thus to imprison all 
the debtors? Plainly not, in the one case more than in the 
other; for the ripht depends upon the interest of the several 
parties, and that has been shown to be the same in each. But, 
without pressing that point further, there are other observations 

to be made upon the proposition. The first is that it is a 
(584) total departure from the ~r inc ip le  which the opinion 

sets out as the foundation of this right in the bail, 
namely, that of suretyship. This view leaves that notion out of 
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sight, and, concequently. the idea of indenmity is abandoned. 
-4 proposition. distinct from the other and entirely nex,  is 
brought i 'ormrcl: that, by virtue of rhe requirement in the 
statute of a La. S I C .  returned 1 1 0 ~  est inveui l i s  before the sci. fa .  
a g ~ i a s t  bail, there is an obliqation on the creditor to take all the 
origiml defendants, if he can, before he can h a ~ ~ e  yecourse to 
the bail of one n11o had flcd the country. NOT, that seeuis to 
be a complt.te begging of the question. Vllence arises that  obli- 
gation-hon~ is it to be inferred 2 The statute. indeed, requires 
t h r  ra. ~sa., and i t  nrust br n.: broad as  the jud~men t ,  and there- 
fore run against all the defendants. Still, as rhc bail is bound 
but for  one, where is his right to require the creditor to rake 
anybody but the one for x~honl he is bound? I f  his principal 
be laLen, the bail is instantly cliicharged. By what?  Not by 
h k  principal's paying the debt, but by the t a i i i n ~  niercly. Fo r  
that was the contract of the bail-{hat he would render his 
principal, if he did not render himself. But the rendering or 
taking of anot l~er  defendant lcaves thr  obliqation of the bail 
precisely as it v a s  before. H e  is still bound to render his prin- 
cipal or ppa the money; and the creditor, ~ h i l e  having one de- 
fendant i n  jail, may levy the money from the bail of another. 
S u p p y e  he should; how, then, do those parties stand to each 
other 1 TTlhv, the imprisoned defendant is imniediately dis- 
chxrqed, because the debt is paid:  and yet the bail, mhoqe money 
paid this man's debt and turned hini out of priqon. and who is 
said to stand as quas i  surety  for him, cannot qet one c q p e r  
from him n ~ h o  is ~ h u s  diqcharped from debt and imprisonment. 
Fo r  that  as the adjudication in the tn-o cases before cited; 
and in each it T T R S  clearly right. as n e  think. inasmuch 
as the contrnct of tlic hail is for and with hiq own pritiei- (33 .5 )  
pal, and him only. The caw of Oa? crnr  z9. Cunninqlra,)l, 
supra, is part ic~ilarlp etronc, because the defendant. as we col- 
lect from the statement. may have been not onlv a joint debtor 
in form, but in fact. But if i t  werr o ther~~iqf i ,  and he lT7as the 
surety of Patton, it is much the same; for. in that caqe, the 
original s11ret;v and the bail for  the principal de1)t n o d d  have 
stood in the relation of cosuretieq; and to meet that riew the 
defendant offered to show that  he had p i ?  one-half of the debt 
before the suit, but the court ~ o u l d  not hear the eridence, be- 
cause there was no priaity betveen them. and therefore the bail 
could not recover undcr anv circumqtance;. B i ~ t  there iq an- 
other observation ~ h i c h  qeems v r r r  material. Tf the bail of 
one has such an intereit in the creditor's plirsning all the de- 
fendants as  to amount to a rieht in the bail to require him to do 
so-because, as it iq qaid. i t  may be that  he ~ o u l d  not hare  

421 
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bound himself for that one if the others had not been narties- 
then, plainly, the creditor ought to be bound to prosecute all 
the original defendants to judgment. For there is no substantial 
difference, as fa r  as ihe bail's liability and interest is involved, 
between letting off the solvent defendant before judgment and 
declining to imprison him afterwards. Yet it was held in  
B r a d h u ~ s t  v. Pearson, ante ,  55, that the sheriff was the bail of 
each separately, and that the plaintiff's entering a nol. pros. as 
to one defendant did not discharge the bail of the other. Those 
cases show that the law cannot look out of the contract of bail 
for his liability, or undertake in proceedings against bail to 
redress collateral inconveniences on the one side or the other. 
Some of these inconveniences lo the bail are adduced, in the 
opinion under consideration, as reasons for the extraordinary 
privilege there extended to him. I t  is said, for example, that a 
solaent defendant may he here, and yet the bail of the other 
made liable, although his principal may have become insolvent 

and fled-which is adduced as a hardship. But, neces- 
(586) sarily, it is none at all, nor generally would it be one. 

I n  the first place, it is to be replied to the bail, that he 
bound himself to render his principal, and the very case which 
his oblisation mas intended to cover has happened, namely, the 
flight of his principal beyond the process cf the court. I n  the 
next place, he is not bound to p2.y the debt if he will render his 
princinal; and to that purpose his solvency or insolrency is not 
material; and, indeed, he cannot know that his principal would 
not be able to procure the means of payment, if surrendered. 
I n  the third place, he cannot know that his principal is not the 
primary debtor, and the very man who o ~ g h t  to stand not only 
before him. but before the other defendants in the judpen t -  
he being the principal debtor and the others his sureties. Sup- 
pose this last to be the case: then the creditor, so far from press- 
ing payment out of the original suretv by ca. sa., it seems, is 
under an equitable ohliqation of benevolence to him to get pay- 
ment from the bail of the princinal rather than from the surety. 
For, in Parsons v. Rrirlcloc7c, 2 Tern., 608, i t  was decreed, where 
the principal was sued and yare bail, and afterwards an origi- 
nal surety paid the debt. that such surety was entitled to an 
assignn~ent of the judyment the creditor had taken against the 
bail, and to use it to indemnify himself out of the bail. How 
far  that miqht be sustained now it is not necessary to say. I t  
qhoms, at all wents, that the surety and the bail are not co- 
siireties, as this Coixrt held in Osborne 1%.  Cunningham,  20 
X. C., 559, and that the bail can have no recourse on an origi- 
nal surety, whether i t  be true vice versa or not. Let another 
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case, nhich  is not uncommon. be stated: Principal debtor and 
surety are sued jointly, and the former, in order to get out of 
the shcriff's hands, deposits v i t h  him an  indemnit-. Yet it is 
said that the bail, ri-ith the principal's 7uonej- ill his pocket tcr 
pay that very debt, map insist upon the creditor's put- 
ting the surety in jail in order to extort payrnen~ f ~ o m  ( 5 8 ; )  
him. That  nould be a hardshill. indeed ; but it  nould be 
on the other side. Again:  Suppose. as  appeared to he rhe fact 
in ?', ice C. T U ~ T C ~ I ~ Z I ~ C ,  27 S. C., 236, that  some of the de- 
fendants were insolrent. nhi le  the dei'endmlt for  who111 the bail 
undertook niigl~t be able to pay the debt. Therefore  compel 
the creditor to put an  honest insolvent in prison, be a t  the es- 
pense cf maintaining him there. and, on his swearing out, pay 
the s h e d  poundage 011 the debt. nh ich  he could never get back? 
The Ian., 11-e are r e ry  mre,  could have no such intention. 

The object n as to rcquirc the creditor to seek the debtor whose 
bail he purposed to cllar,!e. I t  is like the common case of an  
execution against t no ,  upon nhich. thouqh the law requires the 
personalty to be all -old before l m d ,  the constant cource has 
been, as well ~ ~ i i h  leries of a justice's e~ecu t ion  as n i t h  sales 
by sheri3s, to proceed aqainst the land of one defendant. when 
his chattels TI-ere exhausted. although the other deiendant might 
have a sufficiency of chattels to satisfy the debt. Indeed, we 
have a statwe nhich  requires that ,  when it appears upon rhe 
process tha t  one defendanr is  principal and the o t h v  swety.  
So, if therc be a joint judrrrl ent against two. and one of them 
be honest17 ii~solrent. 9 1 11l'lt the creditor cannot make 'he 
r e q ~ ~ i s i ~ e  aiiidarit to m*itlc l h  1 0  a en. ?a. againrt him under 
the act of I%$, yet the otller i.: f d l v  able lo pav the debt. but 
his properiy iq not fangihle. or IN. iq about to leare the State. 
Could any  court. upon affidn~it of thow facts and an under- 
taking by the creditor not to .err? i t  nn the insoh-ent, hesitate to 
issue a ca. A / / .  in confor~llita io ;hc j~~dqn len t  nqainst botll? T O  
refuce i: n o d d  bp to defeat jnqtico and stifle the great purposps 
of the l a x  under its fornlc. I t  j.: n w r y  eonlmon thin? for an  
execution to issue for t ne  cnnl. v i t h  an indorsepent to raise a 
less. The  execution isslics in one form for conformity to the 
judgment, but either a clircption of the clerk pr Ihe ordcr 
of the phintiff  wr i t tm  on t h n  process iq an  nurhor i t ,~  (588) 
horn f a r  short of itq face tlic officer m a r  g9 in esecutiiiq 
i t ;  and this may as nell  apply to persons aq to fhings nentioned 
in it. Thus a cnpiau (rd responrlendum iqqnes awins t  a man 
and woman, n-hereby the qheriff is commanded in terms to take 
their bodies, get hp in fact arrestc: hut the man. and as to  the 
woman the writ operates but as a summons. TTould the sheriff 
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be bound to arreyt the woman because the writ was in that 
form? Or, if not, mould he be at  liberty not to arrest the man 
because he could not arrest the woman also? Certainly, the 
answer is in the liegatire in each case. The plaintifi could re- 
quire the sberifr' to arrest his lnale debtor, and direct him au- 
thor i t a t idy  not lo arrest c,r imprison the woman; for the law, 
in exempting a female from imprisonment, did not alter the 
form of the process against her, but only changed its use as 
to a female. Indeed. if there be a capius ad r e s p o ~ z d e ~ ~ c l u r t ~  
against two men, can anybody doubt that the plaintiff may, not- 
witlisttlndirig its terms, order the sheriff not to hold one of them 
to bail? It has been done thollsarids of times, and is every 
day's practice. That is nothing more nor less than an order not 
to arrest or take the body, but to summon; and to that extent 
it is not changing the form, but the effect of the writ. So, in 
order to charge bail, the course was to issue a ca. sa. according 
to the judgment, and, at the direction of the plaintiff, not to 
sene  it on particular defcndants, but to return it n o n  est 
inventus  as to those whose bail it was the object to fix. If that 
were not so, creditors would altvays bring separate actions; and 
if the l2w requires the creditor to imprison insolvent defendants 
or sureties, before proceeding against the bail of a solvent de- 
fendant or of the principal debtor, no court ought to order him 
TO consolidate. Besides, it would be so easy in other to 

erade the consequences of the rule as to make it of little 
(589) value to the bail. For the creditor would have nothing 

to do but to issue his ca. sn. a few days before the return 
and give notice of it to a defendant whom he did not mish to  
arrest, so as to enable hinz to be out of the sheriff'r county fc,r a 
short time, until n o n  est inventus  should be returned. That 
done, the sheriff would be fixed, and could never afterwards 
eithcr take that defendant upon his own authority or require the 
creditor to takc out another ca. sa.; and thus this supposed priv- 
ilege of the bail of one, to have proccsr ayaiast all the defend- 
ants, mould be rendered of no ualuc. True it is, if one defend- 
ant be arrested and discharged by the creditor, that discharges 
the bail of another defendant. But why? Not because there 
is any connection between them. ~ U T  because {he other defend- 
ant, the bail's principal, is discharged. Taking the body is sat- 
isfaction of the debt prima f n c i ~ :  and it is absol~~ielv, if the 
creditor release the debtor fro111 arrest. B r y a n  e. Simonton ,  
8 N. C., 51. Tt is the same as payment; and, of course, the bail 
of all the defendants and all the defendants themselves are dis- 
charged, there being no longer a debt for which they can be 
liable. Rut, while the d ~ b t  remains, the bail of one defendant 
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has no r i ~ h t  to reouire that another defendant. as such. shall 
stand before him. any more than he can hare  a recovery against 
him for any ~11111 he ma;r pay as the bail of the fonuer. For  
the contract of bail is restricted ;o hic nr inc i id .  I f  the crcdi~or  
arrest hilri. that exonerates the bail a t  once; and 110,hing else 
can, e:icel)t the pa ,~men t  of the deb!, or  its satisfaction, as just 
mentioned. The law cannot undertake to settle, upon arbitrary 
rules, collateral equities that may exist between the parlie., nor 
to judge of hardships that may arise to the onc ,id,> or the 
other;  but muzt satisfy itself v i th  adrninisterinq j m r i c ~  to each 
party according to the nnder ta l i in~s  in their con1 r:lctr. For  
these reasons the Court holds that tliere Tvas n sufficient ca. su.  
and return to charge tlie dcfmdant as bail of Fc~rkner ;  
and therefore that the plaiutiff n a s  entitled to j u d p i ~ n t  (590) 
on the verdict, and that it ml~s t  be n o v  rendered. 

I t  has never occurred to me that tliere can be XI-ern1 esecu- 
tions on a joint judgment, or  one execution oil tx-o judgments, 
except as cpecia l l  proT idcd for in the case gjf principal and bail 
by the act of 1777, ell. 1 1 5 ,  see. 19. I do not looli back to the 
cases upon tlie subject. because I knox- it to bc too thoroughly 
~ e t t l e d  to be shaken, that the execution mus: conforin to the 
judgmeat; and therefor? I concur in thinliinr; on that  point 
~ v i t h  b r  brother S a a h .  that  the nrecedentc fionl time irnnlemo- 
rial cannot he safely d ~ p a r t e d  from. I o ~ m ,  indeed, that  I think 
the precedents riqht in theniselres. and that  i t  ~ ~ o u l d  lead to 
great nrischiefs to disregard ihcm. The rword ought t o  be kept 
consistent upon its face. ~1-11icll can be done only by requiring 
in the execution a conforn~ity to thc judo.nient; and I I m ~ e  never 
heard a sur.grsfior: froill a11v qnayier t l ~ t  ;hey need not coin- 
cide. Of course, my  rule, as the safe one, i,, s f a r r  S I L ~ P ~  Toitiquas 
t . ias ;  for 1 tlicn knov  ~ r h e r e  1 am. T3ut if 1 gct into new tracks, 
I cannot tcll ~17here t h e -  d l  lead me; and licnce 1 deem it a 
duty to avoid them. 

PE~RSOS, J. I fullv concur in the dccision overruline T r i c r  
1 % .  T u r r e n f i n ~ .  27 hi. C.. 206. and 7J 'rrur jh  1%. I I a n r p f o ! , ,  ib . .  241. 
But  1 trace the S O L I ~ C P  of the error higher up than tllc Chief 
Justice does in the opinion del i~ered  bv him. 

I t  map be propcr to state t h ~ t  whrn this c n v  n a y  hefore me 
on the c2ircuit. fccling lmund bv thc authoritv of those tn o c a w ,  
I decided in   fa^-or of the defendant. bnt a d ~ - i v d  an a p p ~ a l ,  for  
the purpose of hal-ing t h n n  reviemd, bwausc of n clear conric- 
tion that  the7 \$?ere n7ronq, and a t  poin+? with Ochorne  v. 
C u n ~ l i n q h a n r .  20 S. (2.. 5.59. For  if ,  as c l4dcd  ill that case, 
the bail who has paid the debt has no action against a codefend- 
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ant of his principal, how can it be that he may resist a re- 
(591) corer-y, unless the creditor has run a ca. sa. against such 

a codefendant to the proper county, so as to force him 
to pay the defendant or fly out of his county to avoid the process 
of law ? 

The source of the error in those two cases, as I conceive, is 
not in  the idea that bail is but a "quasi  security," or that bail 
has the right to have all of the defendants before the court, as, 
peradventure, one of them may haxe paid the debt. These are 
but braces, props, outposts, of the main position, which is, that 
the jud,mcnt is a joint one.  Yield this, and it follom7s that the 
ca. sa. must be joint and must run against all the defendants; 
and then the conclusion is logical that as our statute requires 
the ca. su. to be returned "non est inventus" before the bail can 
be proceeded against, the plaintiff' has no right to deprive them 
of this advantage by instructing the sheriff not to obey the writ, 
so far  as one or more of the dcfendants are concerned, and as 
to them to make an untrue return. This, it scerns to me, is 
trifling with the forms of legal proceedings, and the officer, be- 
ing commanded by the writ to take the bodics of two, ought not 
at  the instance of the plaintiff falsely to return that one is not 
to be found, when, in truth, he is in  the county, for the purpose 
of throwing upon the bail a responsibility which would not 
otherwise attach. I t  is this supposed privileqe of having a 
ca.  sa. truly returned that induced .Judqe Da7&l to say bail are 
'< quasi  securities only" and have a right to require that all the 
defendants should be brought into court, to see if the debt has 
not been paid. These are legitimate corollaries and support his 
main position, which is based upon the foundation that the 
judgment is joint. Assuming this to be trtle, he is warranted in 
the inference that the execution must be against all of the joint 
defendants, by the cases cited, 1 Ray., 244; 1 Salk., 319 ; 2 Rap., 
808; and i t  follows that the return should be as broad as the 

execution, before the bail is fixed; for, accordinq to our 
(592) statute, "it is intended that the ca. sa. should be effw- 

tual." Fin ley  ?;. Rttlith, 13 N. C., 248. I cannot find 
fault with the reasoning of that learned iudge, although all the 
inconsistencies pointed out by the Chief Justice follow from his 
conclusions. I object to the position he takes for his starting 
point. To that I ascribe the error. 

By the English law, a judgment against two or more is joint. 
I f  one dies, the burthen is upon the others. I f  all die but one, 
he alone is liable, and, if he be insolvent, the creditor loses hi? 
debt; and so is the law as to joint obliqations. Our acts of 
1789 and 1797 were intended to correct this inconvenience and 
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injustice. They provide that all obligations shall be joint and 
several, and that if an obligor dies, the creditor may have his 
action against the personal representative and surviving obligor. 
I n  Smith v. Pagan, 13 N.  C., 298, i t  is held that these statutes 
apply to judgments as well as to obligations, strictly, so called, 
and that judgments, as fa r  as defendants are concerncd, are 
joint and several. The nature of judgments being thus changed 
and made different from judgments in England, the nuthorities 
cited by Judge Daniel are not in point. They decide that an 
execution upon a joint judgment must issue as a joint writ 
against all of the defendants. But, here, the judgment is joint 
and several, and there can be no reason why an execution may 
not issue against one of the defendants, treating it as a several 
judgment, with a recital that it issued upon a judgment against 
two, as on record may apnear. This will preserve "the con- 
formity" as well, and be more direct and consistent with truth 
than the mode of issuing against both, with instructions not to 
serve i t  on ow,  which is the same, under a deceptive form, as 
if i t  only issued against one. 

Although this decision would overrule several cases besides 
the t ~ ~ o  alluded to-among others, Igowner v. Dellinner, 
23 N. C., 4'75-yet it is, in fact, correcting but one error; (593) 
the spring from which all the streams flow-that of con- 
sidering judgments joint, as in England, and not as joint or 
several under the acts of 1789 and 1797: a distinction fully 
established by Smith v. Pagan. I n  that case the judgment was 
treated as several. The general doctrine was laid do~vn and i t  
was conclusively shown that the E n ~ l i s h  cases are not appli- 
cable. Unfortunately, the distinction was lost sight of. The 
English cases were again cited and followed, which led to the 
results above indicated, and makc i t  now necessary to retrace 
our steps, at  least as far as to overrule two cases, and, in  my 
opinion, to overrule all which flow from the same error. 

Besides the case of Smith v. Fagan, 13 N. C., 298, the course 
of our Legislature fully sustains the position that judgments are 
several as well as joint. The act of 1823 provides that no 
female shall be imprisoned for debt. I t  makes no provision for 
the case of two defendants, one of whom is a female, taking it 
for granted that a ca. sa. could issue against the male defend- 
ant alone, unless i t  was intended to screen him also. And the 
act of 1844 seems to be conclusive, for i t  provides that no rn. sa. 
shall issue, unless the plaintiff makes oath that the defendant 
conceals his property. No provision is made for the case of 
two defendants, thus taking it for granted that a ca. sa. can be 
issued against one. I t  cannot be supposed that i t  mas the in- 
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tention to let a fraudulent debtor go free because he had an 
honest codefendant, as to whom the oath could not be made. 
S o r  in this case will the shift of issuing against all, but with 
instructions to make a false return as to one, ((serve the turn7'; 
for the oath iq a condition precedent, and cannot be aroided by 
the plaintiff's undertaking to give instructions. If the position 
for which I am co~ltending mas not correct before, it must be so 

since this statute. The Legislature must be taken to 
(594) authorize a ca. sa. to issue against one defendant, as to 

whom the oath can be made, although there be another 
as to whom i t  cannot be made, and against whom, for that 
reason, a ca. sa. cannot issue; and pet if the judgment be joint 
and the reasoning correct, that ((all the defendants are a 'unit' 
and make but one defendant," the cn. sa. must issue against all 
or none. The late statute which provides that a want of con- 
formity between the judgment and the execution shall not viti- 
ate, is no slight indication of the legislative will. 

I t  is said this will make i t  necessary to overrule the cases 
of IIicEs v. Gil l iam,  15 N .  C., 217; Dunns v. Jones,  20 N .  C., 
291, and all of that class, in which i t  is held that one defendant 
cannot appeal unless his codefendants join. True! they all 
flow from the same fountain. There is no better reason for 
overruling those of one class than of the other. All are based 
upon the same error, and, that being detected, i t  is wiser to take 
a ('fresh start" than to embarrass the law by attempting to sus- 
tain some of the cases by making distinctions "too fine for 
use." The process of reasoning in those cases is short and con- 
clusive (admitting the premises)-a jud,pent is joint, there- 
fore all of the defendants are a unit and make but one; and all 
must appeal or none-the judgment cannot be treated as sev- 
eral, which would be the effect of allowing one to appeal with- 
out all ;  and to close the argument by authority, i t  is added i t  is 
well settled in England that all the defendants must join in a 
writ of error, otherwise the court will quash. 2 Term, 736; 
3 Bun., 1789; 1 Wilson, 88. I f ,  after error brought by one of 
several defendants in the names of all, the others refuse to join 
in  the assignment of error, they who refuse must be summoned 
and severed. Cro. Eliz., 891; Cro. James, 94; 1 Arch. P. 
R. B., 232. 

Thus i t  will be seen that the conclusion that all of the defend- 
ants must join in  an appeal is deduced from the English 

(595) cases as to writs of error, which are founded upon the 
idea that the judgment is joint. 

I n  England the defendants who refuse to join in the assign- 
ment of error may be summoned and severed. Here there is 
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no provision of the kind as to appeals, and a def~rldant is lcft 
without remedy, if his codefendant refuses to join; so that, 
notwithstanding the acts of 1789 and 1797, vhich r e r e  intended 
to do ax-ay n-ith the hardships and absurdities growing out of 
the doctrine of joint obligations, joint judgments, and survix-or- 
ships, defendants are really in a worse condition than they are 
in England, where there has been no such salutary and wise 
legislation. 

N~srr ,  J., dissentiente.  I do not concur v i th  my brethren i n  
the decision of this case. I f ,  in their opinions filed, there had 
been a concurrence of riews and no antagonistic reasoning, I 
should be more diffident of the one I haye formed. 

T h c n  Tl'augl~ v. R a m p t o n ,  27 N.  C., 241, and T ? i m  v. Tur -  
rentine, ib., 236,  which are now overruled. were decided, T con- 
curred with J u d g e  Donicl in the opinions filed by him. I h a x  
just examined those opinions with all the care I could bestow 
upon them, and IT-ith no little solicitude. I have heard nothing 
to shake or alter the rim-s there taken. Scarlp,  if not all, the 
reasoning urged in this caw, and most of the authorities noTr 
cited, nrere tlien u v d  and presqed into the nrgurnent. 

I t  was thocght bv a majority of the Court then that, 
although argunlents ab i ~ z c o n v e n i e n f i  IT-ere entitled to much 
weight in  the construction and application of statutes, they had 
not, and could not hare, the effect of altering the law and con- 
tradicting the nil1 of the Legislature, vhen actin? within their 
constitutional limits; that if an act be plain and its meaning 
perspicuous, the courts have no authorit7 to refuse to esecute 
i t  because i t  may produce inconvenience; nor h u e  they a right 
to apply it to cases clenrlp not within the vie\\. of the 
Le~islature,  mdess tlie lanpuace ured iu-tify such appli- (386) 
catlon. Of thiq chsrncfer is the fami1i:lr case of the stat- 
ute which punished with death the draving of blood vithin the 
verge of the Court. It, was adjudged not to apply to a slirccon 
for bleedinq a nlan who had fallen d o ~ m  in a fit of aponlerrr. 
Clearly not, mithout at  the e ~ m e  time supposing those ~ ~ h o  
passed the qtntute srerc cram. The case no7r before the Court 
is p a ~ i  pcrssu ~14th that of Tl'nuqh v. H n m p t o n ,  and, n~ithout 
overruline it. jnd,ment cannot be qiren for the plaintiff; if, 
indeed, there be, in substance, 3 difference. it is in faror  of the 
defendant here. I n  this case the defendant actually arrested 
Walker, ~ h o  appears to have been the principal debtor, con- 
trary, i t  is true, to the directions of the plaintif? ( ~ h i c h ,  in my 
opinion, he had a clear right to do), and permitted him to go 
at large upon the promise to appear a t  court and give an appear- 
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ance bond. Walker did appear, and was again arrested by the 
defendant, and discharged by the direction of the plaintiff's 
attorney. I do not, however, propose to further notice this 
point, though, in my opinion, i t  would have been a good defense 
to the action. 

I consider this a question arising exclusively under the statute 
law of this State and to be decided by it. I n  order to arrive at  
a just construction of the statute, we must see what the law was 
a t  the time of its passage, and ascertain what was the evil to 
be remedied. By the common law, bail could not be subjected 
to a recovery, as such, until a capias ad sutisfaciendum had 
issued against the principal. Originally, i t  was a writ for 
service-to be issued to the county where the venue was laid, 
and if the defendant could not be found there, a testntum ca. sa. 
might be issued to any other county. 1 Sellon's Prac., 518. 
The bail by their contract undertake that, if judgment be ob- 

tained in the action against the defendant, he shall sat- 
(597) isfy it or render himself a prisoner, or that they will do 

it for him. This is only on the supposition that the 
plaintiff shall not be able to take the defendant in  execution, 
and thereby get satisfaction from him, either by his paying the 
debt or by having his body in custody. ,4s the bail were only 
answerable on the failure of their principal, when the plaintiff 
intended to resort to the btril, he was bound to proceed by a 
ca. sa. against the principal, and the writ was to be returned by 
the sheriff with a " n o n  est inventus." 2 Sellon, 45. And if 
the writ be against two or more, i t  must be executed on all. 5 
Rep., 86;  Godfre?y's case, 11 Rep. I n  process of time, the 
ca. sa., so far  as the bail were concerned, cea~ed to be a writ 
for service-the principle having been established that the bail 
mas not bound to surrender the body of his principal until it 
was demanded of him; i t  was considered unnecessary to arrest 
the principal, and n o t i c e  to the bail that he was looked to for 
satisfaction v a s  sufficient. To give this notice, the capias mas 
required to lie four days in the sheriff's office, and to be entered 
in his public book, as it was termed, whereby the bail, knowing 
where to look, could ascertain vhether he was required to sur- 
render the principal or not. 2 Tidd Prac., 1098-9. After ly- 
ing in his office the four days next preceding the return day, 
the sheriff returned i t   on est inventus," though the defendant 
nlag have been with him all the timr, and without looking for 
him at all. The writ thus brcomes a mere matter of form. 
The plaintiff did not intend or wish i t  to be executed. His 
object was to get satisfaction out of the bail, without making 
any effort to get it out of the principal; thereby losing sight of 



X. C.] DECEXBER TERN, 1849 

the essence of the contract of the latter-that if the plaintiff 
could not take the defendant in esecution, the bail would be 
liable. 2 Sellon, 44. Such was the law in this State when the 
act of I f 77  was passed. What was the evil under ~vhich bail 
labored at  that time, as the practice then was? And 
what alteration was intended to be m$de by this act?  (598) 
Korth Carolina, at  its enactment, was a very large State, 
extending from the Atlantic Ocean to the Nississippi River; 
the population thin and scattered, our counties large, and the 
districts into which i t  x a s  divided and in which the Superior 
Courts were held were ~ e r y  extensive; and the latter had juris- 
diction over the whole State. To adopt or continue the English 
rule, as to notice to bail, would have been a mockert-it m s  a 
rule or practice unsuited to the situation of the country and not 
at  all calculated to gire notice to the bail. What was the rem- 
edy provided by the act of l i 7 i ?  I t  is that a plaintiff shall not 
take out execution against the bail until an execution be first 
returned that the defendant is not to be found i n  his proper 
county, and until a scire facias be first made known to the bail. 
which scire facias shall not issue until such notice shall hare 
been so returned. I t  is obvious that the Legislature intended 
that the ca. sa, should no longer in practice be a writ of form, 
but that i t  should be of substance. and that it mas intended 
mainly, if not entirely, for the benefit of the bail. The plain- 
tiff shall  c a r r j  out in good faith the contract on his part v i th  
the bail. R e  shall first call upon his principal. I n  a n s t  
majority of cases a man's bail r i l l  be those of his orm county 
and vicinage. 9 ca. sa., if issued to that county, could scarcely 
fail to come to the knowledge cf the bail, and ~ ~ o u l d  a t  once 
apprise him of the necessity of takinq care of himself. The 
act requires ihe writ to issue to the proper county, and in  F i n l e y  
v. Smith, 14 S. C.. 247, the Court decide "that, pl i m n  facie ,  the 
proper county is the county where the orizinal n-rit wa9 ese- 
cuted.". After aninladrertinp upon the ure of thr  cn. sa., as 
being a matter of form. the opinion proceeds: "TTc think our 
Lepislature meant soinethinq more in our qtgtute, a d  that i t  is 
required, 0 3  nell for the benefit of the bail as for the plaintiff, 
that i t  o u ~ h t  to he issued in the count? ~r 'hcre  it ,1~01/ Z7c 
executed by the nctual awes t  of the defendant." This (399)  
;? a judici~ll cxpo;ition of thc act of 1777.  TO far  as to 
the use of the ( a .  so. to subject bail. Let us ncv- cce what is its 
meaning vhere it snyq that a scire fnc ias shnll not issue against 
the bail until an rsccution he first returned that the d ~ f ~ n d a n f  
is not to be found. ctc. What is meant by the word defendant? 
At common law all the defendants to a jiidgnent. to use my 
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brother P K L ~ S O I L ' S  expression, is a unit, and the ca. sn. must run  
amins t  all-it 11:u;t be nq broad a i  the judgment. Hobart, 59 ; 
Fostcr ?I. Jackson, 6 Dur.  and East, 5 2 5 ;  C lark  c. C'le~nents ,  
6 Term, 525.  The word defendant means, then. all who a r e  
defendants on the record and who are liable to discharge it. I 
agree with his I-Ionor,'JucZge Pcarson,  in h is  opinion on this  
part  of the case, that  if, from the nature of the judgment, the 
ca. sa. is to be as broad as the judgment, then the conclusion of 
the Court in TT'aug?~ ?;. I l u m p t o n  and T r i c e  c. Twre7 i t ine  mas 
perfectlx logical; that, as the act rcquires the capias to be re- 
turned no11 est I ~ Z C E ~ Z ~ U S  before the bill can be proceeded against, 
the plaintiff has no right to deprive them of this adrantage b y  
directing the sheriff not to obey the v r i t  as f a r  as one or more 
of the defendants is concerned. "This," says his Honor, "ap- 
p a r s  to me to be trifling m-ith the forms of legal proceedings." 
Suppose the execution had been returned in this case and i n  
those overruled, non est i m m t u s  as to a part of the defendants, 
without taking any notice of the rest :  ~ o u l d  that  have been a 
snficicnt return within the act ? I think very clearly not. Let 
i t  be borne in mind that  the controrersy arises mainlr ,  if not  
entirely, upon the true construction of section 1 0  of the act of 
I .  I t  is not denied but tha t  the execution must be as broad 
as the judgment-that is. must iwue against all the defendants, 
n-here there are more than one and all are a l i ~ e .  To sap tha t  

the plaintiff has a right to intercert the l a v  in its course 
( C O O )  bp directing the sheriff not to execute it upon some, is, 

i n  my opinion-and I sny it r i t h  d l  due respect-pal- 
tering x i i h  the law. Wh? adhere to the form. n~hen the sub- 
stance is  pone? T h y  icsue thp e s~cu t ion  a t  a l l?  or, if issued, 
nh:; not let i t  be iqsued against the one n h o  is Irnovn to  ha^-e 
lcft the county, and is not v o ~ t h  a stivcr, in order to get a t  his 
hail? T h r  cases cited do not appear to me to conflict i n  any 
degree n-ith the opinions in  thosc owrruled, nor with this. 
T h e r  pre r l l  on ceses whe:.~ the returns of the sheriff s e r e  full  
-here and in those overlvled i t  m s  not so. I n  TT'aug7~ z. 
Hnmpton, szrpiv, the return is, " S o n  cat i w c i ~ f ~ i s  as to Forkner 
7nd Xicllardqon." and is silent as to the other defend~nts .  I n  
T r i c e  2'. T u r w n t i n e ,  suprir, jt is. "Tiinq not found; I am directed 
hy the plaintiff to execute this proceqs on King onlx." I n  the 
present c ~ s c  i t  is, "Xot executed 011 D. TTallxr; Samuel Forkner 
not fonnd." Cnn i t  with any proprietr  be said that  surh a 
rcturn is ~ ~ i t h i n  the ac t ?  I s  the ca. sa. returned " n o n  P S ~  in- 
~ c n t u s " Q  But i t  is said that  the sheriff, by  not takiue bail, 
has made hinlqelf special bail for  all and qtands as if he had 
given a separate bail bond for each. Be i t  so, he has a manifest 
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interest in having each principal debtor before t11c court ; for n 
payment by one is a payment by all, so fa r  as the bail are con- 
cerned. I f  the sheriff is not bound to arrest all the defendants, 
it is easy to imagine cases in ~vhich the law may be perverted 
to the injury of the bail, ~ r t i c u l a r l y  1d1en he is the  sheriff. It 
is a nell+stabliahed principle that there is no contribution among 
bail, nor has the bail who discharges the liability of his prin- 
cipal any claiill upor? any person but his principal. Let us sup- 
pose a case, then: -1 and B are sued jointly upon their joint 
obligation, in which they are both 9 is entirely 
insolvent, and B solvent. The sheriff, kno~ving the entire abil- 
ity of B to discharge the debt and haring confidence in his 
integrity, takes no bail, and thereby constitutes himself special 
bail for each; a joint judgment is had against them ; B 
discharges it, and, not willing to pay the money, (601) 
on the plaintiff to let him have the use of his name to 
get it ont of the hail of 9. A11 he has to do is to cause n en. sn. 
to issue against himself and A, and a direction to the officer 
from the plaiutiff not to esecnte it on B, but on -1 done.  The 
latter has l ~ f t  the county. and the writ is returncd ~ i m l  est in- 
centus as to him. The sheriff is unable to p r o w  the payment 
by B. and is subjected to the pap len t  of the judgnlrnt for the 
henefit of B, for vhom he is actnally bail. TlThere?s, if it be 
declared to be the duty of the officer to seek for and execute the 
writ on both the defendants. it newr ~ i~ould ,  in the  case sup- 
posed, issue at all. And in the same n7ay may the bail of one 
defendant, ~vho is insolvent. compel the hail of another prim 
cipal, 11410 i~ alw inqolvent, not to contribute. but to pay the 
17-hole debt. Sow,  I do not pretend that nng such case ever 
did exist, or ever \rill, but it certain17 may: and as, in my 
opinion, the act of 1777 was made for the benefit a n d  protection 
of the bail, T prefcr that espoqition xvhirh is in accordance with 
its directions and most surely ans~wrq its ends. I f any  other 
cases v~i l l  readily sugcest thpmrelves. Some are pointed out in  
the opinions in the ease3 of TTTn1rgh I ? .  IIamptoiz 2nd Tmce v. 
Turren t i~ i c .  S o r  can mir case be i m a ~ n e d  more strongly ex- 
hibiting the danger to bail hv the construction against vhich I 
am contending than thr nnp now before us. T strongly suspect 
that Walkel- xxs  the principal in the note or obliqation upon 
11-hich thr original action ~ r a s  brought. He  iq passed by and 
the bail of a man who had left the county is called on to pay 
the debt ; there is nothing to shonr that Walker could not p a r  it. 
It is no answer that the defendant is the bail for  both. The 
principle is the same under the act of 1777 as if Walker  and 
Forkner had given separate and distinct bail. 
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(602) But another objection has been taken to the correct- 
ness of the decision in the cases overruled, and to the 

opinion of the judge below in this. I t  is  said the error consisted 
in  considering the judgments upon which the ca. sa. issued as 
joint ; whereas they are in  law joint and several, and the plaintiffs 
had a right to give to the sheriff the instructions they did. I do 
not ayree with this position. I t  is based upon section 4 of the 
act of 1789. ch. 314, and the exposition of it made by the Court 
i n  Smith v. E'ugan, 13  S. C., 302. I n  my opinion, the posi- 
tion is sustained by neither. The Legislature has left us i n  
no doubt as to its meaning. The preamble to the section, 
d i c h ,  according to law books, is the key to unlock the mind of 
the langiver, recites that, by the common lam, upon the death of 
a joint obligor, the debt cannot survive aqainst his representa- 
ti\  a ; \~-hich frequently operater oppressively and injuriously 
to the surt i r ing obligorc. To remedy which: "Be it enacted, 
ctc., in case of the death of one or niore obligors the joint debt 
or  contract shall and may sur~~ive ,"  etc. S a v i n g  provided for 

. the eri l  rccitcd in the preamble, they go on to prescribe "that, 
after  the ratification of the act, in all cases of joint obligations, 
or  assun~l~t ions  of copartners or  others, suits may be brought 
and prow.uted on the s a n ~ e  as  if such obligations or assumptions 
were joint and sereral." So th ing  i.; said as to the nature of the 
judgment or of altering its effect. By the common law, if two 
or more are jointly and icvrrallp bound in a contract, and they 
arc  sued jointly, :rnd jndgment obtained against all, the execu- 
tion must he against a l l ;  because, though they are several per- 
sons, yet they make hut one debtor  hen .sued jointly. Hob., 
59; Ci'ar?; r .  C l e t ~ ~ ~ n t ~ .  6 Term, 523. This is not altered by the 
statute, so f a r  as the execution is concerned. 

Numerous decisions of our courts affirm the principle that, 
when the jud,pent is against several,   he execution must go 

against all-in other words, be as broad as the judgment. 
(603) The opinions in this case affirm it. I do not think tha t  

Crnith v. Fagon sustains the position. A judgment had 
been obtained apainst t ~ o  defendants, one of whom had sub- 
scqwnt1,i- died, and tlic w i r e  fac ios  was to subject the estate of 
the ~l~ccaicc l  tldendnnt to the paymcnt of the judgment. The 
Court dccidcd that under the first enactment of section 4 of the 
a(+; o f  1789 the debt s u r ~ i ~ - e d  against his representative or 
eqi:li(>. Tt  is there adinitted that  the case m-as not within the 
2c.t. cxc-pr by in rc~dmen i .  aq heing within the mischief pro- 
paced i(i be ror:i3cLt( (1 Tt doeq nqt, i n  mv estimation, touch the 
que~fion raisctl IIPI.(> I t  does not, as I understand it, decide 
that  all jnclemcnt~. c~ en upon contracts, obtained apainst ser- 
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era1 persons are joint and several. The Court confine their 
attention to a case coming within the mischief intended to be 
provided for by the act-that is, where one of several defend- 
ants to a judgment dies. After giving several instances where 
the death of one of several joint obligors shall not throw the 
burthen entirely upon his co-obligors, but his representative 
may be brought in, it is observed, "We can see n o  possible rea- 
son why, in  the case of a joint judgment, it should not be so 
likewise3'-that is, where the judgment is joint against several 
and one dies, no reason exists why the debt or assumption should 
not survive against his estate. I n  this case and in  those over- 
ruled the judgments are joint-that is, are against all the de- 
fendants, and they were all alive at  the time the ca. sa. issued, 
and are so still, as fa r  as we are informed. The  Court could 
not have intended to declare that all judgments were several as 
well as joint. I f  they did, it would have been an obiter dictum, 
not called for in the decision of the case, and no further binding 
than as sustained by reason and the high authority from which 
i t  emanated. But that they did not so intend i s  evident from 
Bank v. Stanly, 13 N.  C., 476, decided by the same 
judges at  the succeeding term of the Court. A scire (604) 
facias had issued against all the heirs of one Harvey, to 
subject the real estate to the payment of a judgment obtained 
against the administrator. One of the defendants was an in- 
fant. Judgment was obtained against all, and a joint sci. fa. 
issued against all; and the Court say i t  was properly so issued, 
but that it could not, under the act of 1789, ch. 311, be levied on 
the land of the infant until twelve months after the rendition 
of the judgment. 

I f  they had intended in Fagan's case to rule that all judg- 
ments were joint and several, the question could not have been 
raised in  the case referred to. But the contrary opinion has 
been declared by this Court in repeated instances, particularly 
in that series of cases wherein the Court have declared that one 
defendant in a joint judgment could not appeal. Hicks v. Gil- 
Ziam, 15 N .  C., 218, is the first and leading case on the subject. 
I t  was decided in 1883, a majority of the Court consisting of the 
same judges who made the decision in Fagan's case. This ms 
followed by the case of Di~nns I-. Jones, 20 S. C.. 291, decided in 
1838. I n  Stiner v. Cawthorn, 20 N.  C., 640, decided in  1839, 
the doctrine is recognized. So in Stephens v. Batchelor, 23 
N. C., 60, and in Willcinson v. Gilchrist, 26 N.  C., 228, in  1844, 
it was ruled that all the parties to a judgment, either plain- 
tiffs or defendants, must join in an appeal, or i t  will be dis- 
missed. The case of Donnel v. Shields, 30 N.  c., 272, decided 
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in 1848, is an exceedingly strong one. I t  was an action of 
trover for the conversion of slaves; the defendants pleaded sev- 
erally, and the jury found them "severally guilty," but it as- 
sessed the damage jointly against the whole. The Court say 
the judgment was a joint one, and that one defendant could not 
appeal. At the same term Smith v.  Cunningham. 30 N. C., 

460, was decided upon the same principle. Here, then, 
(605) are seven cases following quick upon the heels of Fagan's 

case, and, at no long interrals, each other, and all di- 
rectly upon the principle that judgments are joint, where the 
damages are joint against all the defendants, and necessarily 
so, because the judgment must pursue the verdict where it is 
given upon it. Hryclon's case, 11 Cooke, 5 ;  Sawfield v. Ban- 
croft, Str.. 910. I t  is impossible to suppose the individuals 
making these decisions lvere ignorant of Fagall's case, or of the 
principle intended to be decided by i t ;  particularly when we 
recollect that the leading member of the Court which made 
them was a member of the Court  hen Fagan's case was de- 
cided, and delirered the opinion. To sustain the position that 
all judgments since the act of 1839, ch. . . . ., are joint and 
several, is, at a dash of the pen, to overturn all these cases. I 
cannot consent to do so. I believe they were correctly decided, 
and that, therefore, as far as repeated decisions of this Court 
can settle any legal question, it is settled law here that, when 
damages are assessed by a jury joint17 against several defend- 
ants, the judgment must be joint, and cannot be sereral; and 
that the capias ad satisfaciendum must run against all the de- 
fendants; and that, under the act of 1'777, it  nus st he returned 
non est incentus against all, if alire. before the plaintiff can 
proceed against the bail; and that it is not in the power of the 
plaintiff to intercept the course of the lam by directing the 
sheriff not to execute it on some of them; and that, therefore, 
neither in the cases orerruled, nor in  this, mas there such a re- 
turn of the ca. sa. as is conten~plated by the act of 1777. 

Other questions arose on the argument in the case of Trice v. 
Tvrrentine, 27 N. C., 236, xrhich I h a ~ e  not noticed, because I 

agreed with my brethren that there must be a repleader; 
(606) and if the case should come before us again an opportu- 

nity d l  then be afforded me to do so. 
JIy  opinion is that the judgment belo~r in this case ought to 

be affirmed. 
PER CURIAX. Judgment reversed. and a venire de now.  

Cited: Trice v. Twrrentine, a n t e ,  545;  ReZly v. Nuse, 33 
N.  C., 187. 
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The Judges of the Supreme Court will hereafter require that 
applicants for license shall have gone through the following 
courses of reading : 

F O R  T H E  C O U N T Y  COURTS.  

Blackstone's Conin~entaries, 4 ~01s.-2d rolume particularly. 
Coke on Littleton, or Cruise's Digest. 
Fearne on Remainder and Executory Devises. 
Saunders on Uses and Trusts. 
Roper on Legacies, or Toller on Executors. 
Revised Statutes, chapter 37, Deeds and Conveyances; 38, 

Descents; 121, Widows; 122, Wills and Testaments. 

F O R  T H E  SUPERIOR COURTS.  

Third book of Blackstone. 
First volume of Chitty's Pleadings. 
Stephens on Pleading. 
Fonblanque's Equity. 
Semland or Powell on Contracts. 
Nitford or Cooper, Equity Pleading. 
Fourth book of Blackstone. 
First rolume Phillips, or Starkie on Evidence. 
Revised Statutes, chapter 31, Courts, County and Superior; 

34. Crimes and Punishments; 63, Lands of Deceased Debtors. 
S e l ~ i y ' s  Sisi Prius. 
[Test.] E. B. FREEXAS, Clerk. 





ACTION OX T H E  CASE. 
1. An action on tlie case will not lie a t  the  inst:~iice of A against 

R. for bringing a covi~tous :~ction against  n third person for 
a penalty t ha t  belongs to any one who would sue  for it, 
which he h :~d  incurred ~i i ider  a statute,  in 11-11ich R intended 
by his recorerg in t he  nction for tlie peixllty to  prevent any 
other recovery, and tha t  his own recorery should inure to  
the  hencfit of sucli third person. B ~ c i ~ c t t  I.. Da~.idsoti, 9-k. 

2.  If  A had brought his nction ;~za ins t  the person incurri11.r the  
penalty, nnd 11e liad p1e:lded n former recorery. A might have 
replied tha t  i t  w : ~ s  by covin. Ibitl. 

3. If  there  he ;trig redress for sucli covinous recorer-y. it is x 
public one, to Iw proceeded :igainst by indictment for  a mis- 
demeanor. Ibitl. 

4. The  positioii is not tcn:~Rle ' that  11-l~enever clanlage is done the  
law i~npl ies  itcr1igc11c.e. Hcrriiig c. I?. X., 402. 

5. But  \I-here tlie pI:li~itiff ~ 1 1 0 ~ s  (l:mingPs resulting fro111 the  act  
of t he  defe i id :~i~t .  w11ic.h nct. with the  exertion of proIJer 
care. docs iiot oi'tlii~cr~il]/ liiorlrccc rlrci~r(c!jr~, he m:~kes out a 
priimcr fc1r.i~ c2;we of negliqence. ~vliich cannot he repelled but 
by proof of cnre, or some estraordinary accident which rnnlies 
t he  care usel~?ss. Ibid. 

6. Wha t  anlounts to  negligence is n question of Inn-. Ihirl. 

5. I n  a11 nctioil on the  case against  a railroad company for tlie 
1lerliqonc.e of thcir  agent in running over and killing a slnre,  
n - l w e  i t  apl~earetl  tha t  tlie s lnre  Ivas asleep on the  track.  
t ha t  t he  m r s  were go in^ with their  usual speed and a t  t he  
usual Iiour. ;ind the  engineer. when ~vitlii11 :I short  clistanc~) 
of t he  sl:~ve, attcinptetl to stop the engine by letting off the  
ste:m :tnd rcversing the  n-heels: Hcld. tha t  was  not a case 
of neqliqencc lo  sul~jec t  t he  company to  dnmnges. 171it7. 

8. Held. tha t  :In :~ct ion  on tlle case will lie hy the  husband ng;linst 
one \vho cntic,c,s a \ ray  his wit't.. l farbcc r. Armstend, 530. 

9. Where A 111:1de a contract with R t h a t  t he  lat ter  should, for n 
stipulated sum, removc n house l~elonging to the  former froin 
one side of ;I street  to the  other side, and I3 perforuled his 
work so negligentlg :IS t o  c;luse a n  injury to  C : IIrld,  by 
Petri,soi! and A7a.sll. 6. IC'll ief J w t i c e  R!r/jiii clissenting) , 
t ha t  d W:IS linhlc to C for  t he  (1ani:ig~ he 1i:td sustained. 
TViszrctll c. Briilsou. 554. 

ACTION ITS ASSUAIPSIT. 
When a surety signs a s tay  of a jnstic2e's execution. without any 

request from the  principal, : ~ n d  aftern.:~rds pays it. this is  a 
mere voluntary pr~yinent and gires him no cause of action 
agaiiist the  principal. Ric1;imtl 1.. TT7illiccms, 126. 
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ADRIIKISTRATOR ASD EXECUTOR. 
1. When an administrator or executor, after the delay of nine 

months allowed b~ the act of Assembly, Rev. St., ch. 46, sec. 
5 ,  p1e;ads to an actioil the want of assets, he has n right to 
give in evidence a judgment confessed, prior to the time 
when the ])lea is pleaded. ~vitliout regard to the priority of 
the time in bringing the suits. Bryan 6. J l  iller, 120. 

2. Onc of sererill executors may release a debt on demand clue 
to the testator; i t  is not necessary that  all should join. 
Hoke t. Fleming, 263. 

3. Wllere slares were given to A during her coverture wit11 B, 
;uld put in their possesiion, and after the death of E, C, his 
admiu~strator. heliering A had a right, returned thc posse<- 
sion to A, who claimed thein as her own and retained the acl- 
~ e r s e  possecsion for two years, and then conveyed the111 to C, 
a s  in his o\vn right: Ii-cld, that after the termination of the 
b:~iliuent to A and her delivery of the slares to C ,  he was 
remitted to tiis original right. and held the sl:~res as  admia- 
istrator of B. and on the death of C the administrator de 
honis ilon uf B was entitled to recorer the slaves. Williams 
I.. TBilsou. 482. 

AGENT AKD PRISCIPAL. 
A nlan gnre authority to an agent to purchase some personal 

property, but only so far  as  he had cash of the principal with 
which 11e was to  pay for it. The agent purchased on the 
credit of his principal, who receired it  and converted it to 
his ow11 use: Held, that the vendor had a right to recover 
from the principal the price of tbe goods. Patton 1;. Bri t -  
fa in .  8. 

APPEAL. 
1. An appeal from a n  interlocutory order of the County Court 

will be sustnined when the question presented to the court 
is suc l~  that  n judgment upon it one may would put an end 
to the cause. Xas t in  z. Porter, 1. 

2. When two defendants are sued upon what purports to be a 
joint I~ond, a rerdict is found against both and an appeal 
talicn to the Superior Court a rerdict may be rendered in 
the latter court against one only. and judgment pronounced 
accordingly. B1.02~77 1;. Comer ,  75. 

3. Wilen there is a judgment in the County Court against two 
and one appeals. they both join in one appeal bond and there 
is judgment in the Superior Court against one and in favor 
of the other, upon the verdict of the jury, yet the court may 
render judgment agaiust the latter upon the appeal bond. 
Zbid. 

4. A  lain in tiff may appeal from :I jlldgnlent in his own faror. 
L e u o i ~  v. So?tth. 237. 

5. Where a party has not been deprived of his appeal from the 
judqnent of :r justice, by any fraud, accident, surprise or 
clenial of his right hg the justice. he is not entitled to a writ 
of rcivrtlnri. Satcllrcell 2.. Rispess. 365. 



INDEX. 

APPEAL-Contii! ttefl. 

6. An nl11?~:11 will lie to  the  Superior Court froiu a n  order of t he  
County Court  n1101rinq nil a i u e ~ ~ d ~ ~ i e ~ ~ t  : nnrl in such a case 
t he  Superior Court h:ri t he  s.llne right of discretion, in re- 
g i r d  to  the  ainendllient. \T 111~11 the  Couuty Court had-the 
order of t he  C'ouuty Court  being :~unulletl 1)y tlie appeal. 
Ijl'itt I.. Pnltcran~l.  : S O .  

ARHITKA'I'IOS - iS I )  ATTrTIRD. 
1. A suit  \v;rs pciitliiig on :r note rsecutcd 11y .I auc1 B. B had 

died a i d  A ndulinisterctl on  llis cst:ite, and the  sui t  was  
: ~ : i i i t  1 e r s o i : l l  I a s  1 i i 1 i i s t : t o r  The  fo l lo~r-  
iug order wirs 11i:icle: "Referret1 to C' :unl D to t:llte an  ac- 
couut of t l ~ e  ehtatc of R and  ti) :~\r:lrtl. :~ncl, if they cannot 
agree. to choose :nl m1111irc. :ind their  :rw:-nrd to be :t rule of 
court." The  referees returlietl the  f o l l o w i ~ g  nwxrd:  "This 
cause li:lrii~g lieen referred to u.: to  tnlte :in :tccouiit of the  
administr:rtion of 1111, s:rid A\ m t l  to  ninlie nil nwnrd in t he  
lilntters in controvc~,sy. \ r e  f i i~d,  i l l  t:~liilig the  said account. 
tha t  t he  :I~liount of ronchers in the  11:nids of t he  said A es -  
cecds the  amount of rec.eipts wit11 which he is chargeable by 
the  suul of $,SlJ.(il'. etc.. Finding, therefore, t1i:lt t he  admin- 
istrator lins no assets, we  award tha t  t he  pl:riutiff pay the  
costs of th is  suit." Colc.arz ti. IllcScele!/> 3. 

2.  Held, t ha t  t he  only mtttter submitted to  the  referees v a s  tlie 
:~rnouut of t he  nsqets of B in the  hands of A. aud tha t  their  
:~w:ird as  t o  nny other o r  fur ther  mat ters  was  roid. Ih id .  

3. An nn-nrd must be s imed  by the arbitrator and made linown 
to  t he  pxrties and delirered before it call be :idiuitted ill e r i -  
deuce. Jloi-r,i.son r .  l~lcsscll ,  27:;. 

I n  a case of nssnult :111d battery the  party 1\-ho strikes another 
must be guilty. unless 11e be justified ill comniitting it a s  an  
act  of self-defense. The law does not justify ally :~s sau l t  by 
way of retalintioii o r  rerellge for a blow ~ r r v i o u s l y  recei~-ed. 
S. >I;. Gibson. 214. 

1. An attachlneut isiued 11s 11 justice out  of court and uot made 
returiiable within thirty i l ; l ~ s  iq void. I3011stor1 z.. Porto. ,  
174. 

2. A garuishee has  n r i fh t  to object tha t  the  nttnclunent under 
nhic.h he iy su~iiniourtl iq roid,  :ind tha t  therefor t  no judg- 
ment shnuld Ile ~euclered aq i in s t  hiul. Ibit7. 

I3AIL. 
1. When the  nlteratiot~ of :I writ .  a f ter  I ~ ~ r i l  11:1s l w w  giren. 

changes tlie na ture  of the, nc.rio11. t l ~ r  I1;iil is clischarged. 
B I I Z ~ ~ I I ~ I . . ~ ~  7.. Pcal'sorr. 35. 
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BAIL-Colr tinzied. 
2. But where in an action against two joint and several con- 

tractors a nonsuit is entered, and afterwards the nonsuit 
is set aside as  to one and not as  to the other, the bail of the 
one ns to whom the nonsuit was set aside and a verdict and 
jndgment subsequently rendered against him is not dis- 
charged. Ibid. H u m l i ~ ~  7;. JleSiel ,  306. 

3. A bail against whom a scire fwcias has been issued cmnot 
avail himself of tlle defenqe that his principal hns been ar- 
rested on a ea. su. : ~ t  the illrtance of another person and dis- 
charged under the insolvent debtor's Ian7. Xornzent G. Alex- 
andel-, 71. 

4. Where a judgment is against several and the sheriff had not 
taken bail from one, it was not necessary, before the act of 
1844, ch. 31. to issue a ca. $a. against a11 to subject the de- 
fendant as bail for that one. Trice c.  II'ui-mztine, 143. 

5. Under the act of 1544, ch. 31, it is not necessary to issue a ca. 
sa. a t  a11 in order to subject the bail. Thnt act applies to 
the ren~edy only, and not to the contract of the bail. Ibid. 

6. Where a judgment is obtained against two or more, and no 
bail bond has been talien froin either of the defendants in 
the suit, and the sheriff. who 1x1s thus becorne bail for all, 
after the renclition of the judgment and the issuing of the 
ca. sa., is directed by the plaintiff not to serve the ca. sa. on 
one of the defendants, he is still liable, as  bail, for not sur- 
rrndrrin;: thc, other defendant. \ a s l ~ ,  J.. tliusenticnte. 
Jac lson c. Hampton, 579. 

BASTARDS. 
1. On the trial of an issue in a case of hrstardy, under the act 

of 1836, Rev. Stat., ch. 12, sec. 1, the emmination of the 
wonian beconies full proof of the fact of paternity, and the 
jury is hounci so to find, unless tlie defendant will show the 
fact  not to he so, and thic: he can do only by proof of impo- 
tence or nonaccess a t  sue11 tinlr as by the law of nature he 
could be the fathcr. Evidence to show the in%probabi l i t~  of 
his being the fnther is inadn~issible. AS. I;. Goode, 49. 

2. Upon the trial of an iusue 111 :L bast:lrdy case, whether or not 
the d e f e ~ l d ~ ~ n t  is the fathcr of the child charged to him, it  
is not competent to introduce any testimony to show that  
the child was not a bastard. A". 2. Wilson, 721. 

3. The adjudirntion of that question belongs to the justices, be- 
fore whoni the oath of the womnn is made, and if they decide 
against him upon tlint question he 1~1s  n right to bring it 
up by cerliorari. Ibitl. 

4. Where a single woninn becomes pregn:rnt in the county of 
Bruns~r-ick, where sht. had n l m y s  r~sided,  and went to New 
Ranover County. where ?lie wab delivered of the child, and 
then returned with her child to Rruns~viclr : Held,  that the 
justices of Brunswiclr had the jurisdiction, under the Bas- 
tardy Act, to institute proceedings to subject the reputed 
father to the maintenance of the child. N. e. Roberts, 350. 
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BILLS O F  EXCHANGE. 
When a bill has  been drawn by h upoli B. in foror  of C, and is  

protested for  nonpayment. the  accelitailce hy C of another 
bill from 13, unless it is esprcss l -  understood tha t  this is to 
be a satisfaction of the debt by A, docs not debar C of 
his action against  A\ upon the original bill, provided the bill 
of 1: is  disholmred. Rut  it is necessary for  C. ill his su i t  
upon the  original hill. to show tha t  he used proper diligence 
on the second bill and could not obtain pnyment. Gorduii c. 
I'ricc, 385. 

BOUNDARY. 
1. Where  011 t h e  tr ial  of an ejcctrnent it appeared tli,lt one of the  

corner tree5 could not I I ~ W  he found. rnniiinq the  cowse : ~ n d  
dlstnnte cnlled for. hut it was  proxed t h a t  nmlx ye,lr? ago n 
fornler o ~ ~ n e r  of t hc  1:iml declared tha t  the  5t1ii11p in a cer- 
ta in  po11d n aq hic: corner : HeTd. tha t  the  court helov- did not 
e r r  in instructing the  jury tha t  if thiq tree had been marked 
a s  n corner a t  the  time of the  origiilal s u r r e r ,  then i t  ~ r o u l d  
control t he  cource and distance; but if subsequently marked, 
because the  owner could not find the  corner originally 
marlied then the  course and di-tance nou ld  not he controlled 
by it. Ice7~ozir 2.. R ~ z e s ,  256. 

2. Where  n decd dr icr ihrd  :I corner :lc heinq on the  cost side of a 
creek it is adn~ i i s ih l r  for the party. by coml~ctent t e~ t imony ,  
to  show t h l ?  t l i ~  corner \\-as in fact  on the  1(.e,st side of the  
creel;. IIarrscr I.. Ucltoii. :5S. 

BUKCOMEE TT'RXPIIiE CO;\IP.\ST. 
1. 1-nder the  clmrter of the  Gnncombe Tnrnpike Company tolls 

a r e  only clemnnclahlc a t  t he  gateq erected on the  road. There- 
fore,  n person who Irnssei: on the road from one point to nn- 
other. hetwcen n hich there a r e  no gates, is  not liable for any 
toll. T u i v p i X e  Co. v. M i l l s .  30. 

COSII\LOS SCEIO0LB. 
Although the  c1iairm:ln of the  I~o:ird of common schools may not 

haye been appointee1 on the  dny prewribed hy the  statute,  
nn(1 although the  hone1 he pil-es m l y  not llnre been directed 
by t l i ~  County Court, y ~ t  if hc accepts nild acts under the  
nppointnlent he nnd his sureties a r e  bound by the bond ns 
upon a conlnion- la\^ bond. A'. 1.. Po.7;i1is. 333. 

CONSTABLES. 
1. The  term of a collstnble does not expire upon the  day of the  

term of t he  court  correspo~iding with t ha t  on which he hnd, 
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the year before, qualified and given bond, but it  expires a t  
the instant when his successor qualifies and gives bond. 
S. v. Wilroy, 329. 

2. The same construction must be given to the special provision 
for filling vacancies. I b i d .  

3. Wl~ere a constable in whose hands a judg~nent had been placed 
for collection, received in payment sundry notes of hand. 
and afterwards paid over the amount in money to the plain- 
tiff in the judgment: Hcld, that the constable could not 
afterwards recover, in the name of the plaintiff, the amount 
of the said judgment from the defendant in the judgment, 
nltlmugh he could s h o ~  that  the notes received from the de- 
feudant were o11 insolvent 1)ersons aud fraudulently lmssed 
to him. Eogers c. N?i t ta l l ,  317. 

CONSTITUTION. 
The Legislature has the constitutional power to consolidate of- 

fices by uniting the duties of oue or more offices in one per- 
son, where the duties are  not incongruous. 3s. for instance, 
the offices of clerk and clerk and master in equity. I t  is 
just, however. that  the olwration of such n law should be 
~ o s t l ~ o n e d  until a vacancy occurs in the office whose duties 
are proposed to he transferred. Troy v. TVootcn, 377. 

CONTRACTS. 
1. Where a man contracted to work for another for six mouths, 

son, where the duties are  not incongruous, as. fa r  illstance, 
refused to pay the hire for those months. alleging that  he 
n-as not bound to pay until the expiration of the six months, 
upon which the laborer refused to \vorli any longer: Held. 
that  the laborer was entitled to recorer for his four months' 
work Dover v. Plcmnzons, 23. 

2. Where a person agrees to work on the land of another for x 
share of the crop. the cropper cannot convey a legal title to 
his share of the crop to a third person before an actual divi- 
sion and appropriation. JIcSeeTy v. Hart,  (3. 

3. And the owner of the I m d  who made the contract is not 
estopped to deuy the right of such assignee to recover a t  
law. I b i d .  

4. To make a consideration for a promise it is not necessary that 
the person maliiug the promise should receive or expect to 
receire any benefit. B1-own v. Ray, 72. 

5. I t  is sufficieut if the other party be subjected to any loss or 
inconvenience. Ibirl .  

6. A trust or c20ufidence reposed, hy reason of an undertaking to 
do an act. though the undertaking be entirely voluntary and 
gratuitous, is a sufficient consideration to support an action 
on the pronlise. Ibirl .  

7. Where A had coutractecl to sell certain land to B. and after- 
wards conveyed it to a trustee to be sold for the payment of 
his debts, and ou the day of sale. upon A's forbidding the 
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COR'TFL\CTS-Coil ~ ~ I I Z I C ~ .  
sale, i t  n-:IS agreed h5. p:~rol between A. 73 and the  creditors 
secured by the  deed of t ~ m t  th21t the  Inrid should he sold 
ant1 tllc liioney arisiiii. froin the  s;rlc sl~oultl  he sub,iect. in 
the hands of the  trnetre,  to  the  c l ;~ i~ i r  of the rir.lltful olrner:  
IIclt7. tlint t he  trustee. :rlthourli 11e had rccei~et l  the  money. 
was  not liable to ni l  action o f  cc.?s~cmpit by .I. 1 having a t  
most but a n  equi1nl)lc right. Gt11'17/e1, 1.. IIt'tvicl;, 114. 

8. A purchased a ninrr froin B aud g:rvr llis note for the price. 
A t  t h e  I~ottom of tlic note the followi~ig w:rs :~lq~cncled: "It 
is agreed :md umderstootl tl~rrt ;I sorrel nl:ire for ~ r h i c h  the  
;rbovc note is gireli is t o  rc3nl:lin the  l~ropcr ty  of I: u~ i t i l  the  
nbore note is fully paid." A. n-itliuut h:lrini. 11;ritl the  note. 
sold the  mire to  (1: Hcltl, Illat Al 1i:rll I I O  riglit to sell :111ci 
hi? r e l~dee  acquired no title. Bullc~~!. 1.. , S I I I ~ / ~ I T ~ ~ I .  176. 

10. Where a party cl;riills :IS purchaser unilrr :111 esecutio~r issuing 
from n court of equity and allegrs tha t  the  other party 
clnii11e11 under a clccd in f raud of t l i ~  esecut io~i  cmxlitor, he 
must s l~on-  the  decree of t he  court as  ~ r c l l  as  the  esecutiou. 
and  to nl:rl;e t he  decree eridcnce it is reclniiite to  11n7-e the  
bill and :IIIFIT-er :1n11 so much of t he  plendings nntl orders a s  
\vonlil show th:rt the  decree Tvns l~ro~iounced ill :I c:lnse p r o p  
erly constitute11 lict\\-wri pnrtics. 1Tillictr11so11 I.. Ijcrifol'd. 
198. 

11. A made :I c o ~ i l r : ~ c ~  with J3 t h t  he ~ o u l d  plncc ill the  hands 
of n coiist;rl)lc a large amount of proniissorg notes endorsed 
by -1 to  I i  t;ll;e tllc, c ~ ~ l ~ s i : l l ~ l ~ ~ ' s  ~ ~ t ~ t . c ~ i l ~ c  rherefor :111(1 deliver 
it to  B, upon 17-liich B was  to deliver to  d cottun y:urll to the  
:rnlou~it of tlit. m t e .  A. \\-it!lont ~~l : ic . i l~g  notes in t h e  consta- 
ble's 1l:rncl. fr:rntlnlently procurcd hi111 to  sign :I receipt, a s  
if  note- lliltl been i r e n  him fo r  collectio~l. nild handed the  
receipt to H .  IT-hereupon 1: delivered tlie cotton ynrn accord- 
ill. to tllc co~i t r : rc t :  HcTtl, th;lt I3 might 111:lintain a n  action 
:~gnins t  -L. e i t l~e r  In case in crssuii!p!:it or  in tort .  a t  his elec- 
tion. Ilo7;c 1.. F7cr11ii1g, 26:;. 

12. In action for  tllc hre:rcli of :r contr;~c:t for rc11:liring n ressel. 
17-hen the  colltrncT n-as to  !rave the repairs t ~ f f e c t d  by 1 
J u n e :  the  plnintiff did not :1pp1y for  tlie r e r w l  unti l  5 July.  
:lnd the  repxirs were not then finisl~ed : IIcltl,, t h a t  he 17-as 
entitled to  rccover w l ~ n t  the  ressel n-oulil hn re  earned in 
frt~igli t  fro111 1 J I I I I ~ ~  ililtil s l i (~  W:IS dc'liv(~ri~~1. if t h a t  IT-as t he  
inrnsurc. of dainnges. ,<il;c'.i. 1'. Ptritic. 260. 

13. A ho11c1 IT-;L.: pire11 to  A. n. for t h e  ri>nt of :I 11ouse 2nd lot, 
:~iitl in t bc  snllie i ~ ~ s t r u ~ i l e n t  was  thc  follo~ving s t i l~ulnt ion:  
":111(1 tlic said .I. I:. is to  put  t he  llonsc in order and put u p  
tlie fenecs." etc,. Thf, lessee enteretl up011 :1m1 enjoyed t h e  
premises d u r i ~ l y  the  t ime:  HcTtT. t11;rt the  coreilant to  repair  
\v:lr lint a l ~ r ~ ~ w l e ~ i t  contlitioii. :rnd A. I?. ~ ~ 1 s  p~iti t lcd to  re- 
corer thp rent. without sliowing tha t  he lind made any re- 
p a i r ~ .  lT7tctt<'~x r ,  SI?I(I I!., 292. 



CONTRACTS-Co11 t i t1  uctl. 
14. Where a contract is made in another State i t  is to be governed 

by the lnws of that State and not by those of Xorth Carolina. 
..lndcrson v. DoaL, a!%. 

15. A couveyed to B a tract of land, "together with the horses, 
cattle, etc., and all crops on the ground." in trust to sell for 
tlie p n ~ m e n t  of debts. At the date of the deed there was a 
corn crop on the ground, but it was a f t e l . ~ ~ a r d \  destroyed by 
frost, and a new crop was planted by A, who had been per- 
mitted to remain in possession. C afterwards seized this 
11c.w crop and converted it  to his own w e :  Held, that B 
was entitled to recover the value of this crop from C, in 
wtion of trover. Black 2;. Eason, 408. 

16. Tlie construction of a contract is a matter of 1:1\1-. When corn- 
nlitterl to writing the meaning of the terms, TI-hen they are  
explicit, is a question for the court; but if doubtful and uu- 
certain, they may be submitted to a jury with proper instruc- 
tion. If the contract is verbal aid the parties dispute about 
tlie terms, that is a matter of fact for the jury; but if there 
be no dispute about tlie terms, and they he precise and ex- 
plicit, i t  is fol- the court to  declare their effect. E'csterntat~ 
v. Pa~.ter ,  474. 

17. If a contract to perform certaiu stipulated services for a cer- 
t:~in sum is not rescinded hy the mutual consent of the par- 
tips, then a promise to pay a~ additional sum for the same 
srrlices is without consideration and cannot be enforced. 
Ibid. 

18. Where a man has entical away another's n ife, and he and the 
liusband entered into a written contract by which it  was 
$tipulnted that the for~ner  should retain the wife nnd s u p  
11ort lrer : Held,  that this coutrwt was against public policy, 
and, a t  all events, that the husbnrid could rescind it by mak- 
ing a deinaud for tlie restor:~tion of his wife, and if this was 
rcfuaed, had a right to his :lction for the subsequent deten- 
tion. Uavbce ?.. Al?.?~~stentl, 3 0 .  

COUXTY .JDRISDICTIOKS. 
S o t \ ~ ~ i t h s t : ~ n d ~ n g  tile :let of 1844. cli. 12, reht ing to jury trials in 

counties of IIenderson and +eIcrnl others named in the act, 
a ~ e r s o n  cannot nmintnin an action on the case for the over- 
flowing of liis land by the erection of a clam for a public 
gristmill in tlie county of 13enderson, without having first 
prnrceded by prtition either in the County or Superior Court 
of Henderson, according to the provisions of the general law 
p.~ssed in 1S:X. K c ~ c g  L .  Shufot (1, 100. 

DETINUE. 
1. Where A,  haring a claim for n negro slave, sued out a writ of 

reple~in,  under which the sheriff seized a negro in the pos- 
session of E, which writ for cnuge w:~s quashed: IIeld, that 
A could not sustain an action of detinue against E until the 
slare h i~d  actually been restored to the possession of B. 
Poscue c. Eztba?lk, 424. 
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DETISGE-Continued. 
2. I n  a n  action of detinue the plaintiff must show an actual pos- 

session in the defendant of the thing demanded, a t  the time 
shortly before the writ issues, or a controlling power over it. 
Ibid. 

DET'ISES. 
1. A devised as follo\vs: "I g i ~ e  to the lawful heirs of my son B, 

deceased, the plantation  hereon I now live." "I give to 
sons C and D and their children the residue of my estate, 
both real and personal," etc.: Held, that although the testa- 
tor had bought a tract of land adjoining that  on which he had 
previously lived, yet, :IS he cultivated the two as  one farm 
for many years, they were both to be included in the devise 
to the heirs of B as."the plantation on which he then lived." 
Stowe 1;. Davis, 441. 

2. I t  is not competent in the construction of a will to prove by 
witnesses that the testator meant a clause in his will to be 
different from what it  was written, or afterwards declared 
that the clause was different from the purport of it on its 
face, though evidence of parcel or not parcel of the thing 
devised, or any other that  serves to fit a thing to the de- 
scription, is  admissible. Ibid. 

3. Where A, having several tracts of land, devises one tract in 
fee to  B, who is one of his heirs, and another tract in fee to 
C, another heir, each takes by devise, and not by descent. 
Raiford 1;. Pcden, 466. 

DIVORCE. 
1. On the trial of issues directed by the court, upon a petition 

for a dirorce. the mere confession of the husband that he 
was guilty of the adultery charged is not admissible evi- 
dence. Hansley v. Ha?zsTey, 506. 

2. A divorcc a vi,iculo nmtriwiotlii will not be granted unless it  is 
alleged and shown that  the husband or wife lived in adul- 
tery after the separation had taken place. Ibid. 

DOWER. 
On a petition for dower, ~vlien it appeared that  the deed under 

wliich the widow's husband claimed had been delivered, but 
had not been registered a t  the time of his death and could 
not siilce be found: Hcld, that  the husband did not die 
seized, and the widow had no riglit to recover her dower, a t  
least in a court of law. Thonias c. Thonzas, 123. 

E JECThIENT. 
1. Where ;I defendant in an execution is sued in ejectment by 

the purchaser under tliat execution, he is not prevented from 
contesting the right to recover, unless the execution was a 
valid one. Smith 2;. Fore, 37. 

2. Generally speaking, in an action of ejectment one who comes 
in as  Inndlord is to be taken as  ?dmitting the possession of 
all the land described in the declaration to have been in the 
tenant and to be in himself. I i i i~g 2'. Hvittnin, 116. 
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EJECT~IEXT-C~I~~~I%?~~~Z. 
3. But when a declaration embraced several tracts, held sepa- 

rately by different tenants. the admission of possession by 
thc landlord should be referred only to  the tract occupied 
hy the tenant on whom tlie process was served. King w. 
Brittain,  116. 

4. The actual possession under color of title for seven years, 
though of n very srnall portion of the land, and that  in the 
midst of the n-oods. mill confer the title 011 the possessor to 
the whole tract covered by his grant, there being no actual 
possession of any other part by another person. Lenoir v. 
S0Uth, 237. 

5. In  an ejectment the jury may find the precise interest of the 
lessor of the plaintiff and find the defendant guilty a s  to  
that, and juclginent shall he entered accordingly. Ibid. 

6. When tlie real plaintiff in ejectment is a tenant in common, 
tliough he may declare for the whole, he has not :in abso- 
lute right to have a rerdict for the whole, but the jury may 
render such a rerdict. leaving the plaintiff to take posses- 
sion a t  his peril. The more correct course, however, is, 
when the extent of the title can be seen with reasonable cer- 
tainty, to qet fort11 i11 the rerdict the undivided share to  
which the title appeared and to enter the judgment accord- 
ingly. Pierce 2'. TT'cmett, 446. 

7. A plaintiff who has recovered in ail action of ejectment has 
no right to seize upon the produce of the land which has 
been severed before the writ of possession executed. His 
reinrdy is by :ul action for the ~zcsirc 1)rofits. Brothers v. 
Hurdle, 490. 

ELECTIOSS. 
When a niiln is iudicietl under the statute for "linowingly .and 

f ra t idu lo~ t l y  roting a t  nu election." when h~ is not qual~fied 
to vote. he cannot justify himself hg shon-ing that  he was 
advised by a very respectable gentleinan that  he had a right 
to ro te ;  for the inasim, that "ignorance of the law excuses 
no  man." applies as strongly to this case as to any other. 
R. u. Bouelt ,  336. 

ESCAPE. 
1. I n  :In action for an cwal)e, if the defel~dnnt wishes to except 

upon the ground of its being a penal action, that it is brought 
in the wrong county. he must make the objection by a plea 
in abatement. lPl~icker  I'. Roberta, 485. 

2. Where a prisoner confined for debt escapes, the officer, in an 
action against him for the escape, can only excuse himself 
by showiug that  he has not on17 made fresh pursuit, but 
also that he h :~s  actually recaptured the prisoner before suit 
brought. Without this, fresh pursuit will not excuse the 
officer. even though the prisoner die before the officer has 
it  in his power, by due diligence, to recapture him. Ibid. 

3. In this State the defense of fresh pursuit and recapture need 
not be by plea. but may be made on the general issue. Ibid. 
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ESTOPPEL. 
1. The rloctrine of eqtoppel does not apply t o  the  sovereign nor 

to the  :1'$1411ee of t he  sovereign. TTalTace T. JJanzc-cll, 110. 

2. A, being elltitled to  n c l i s t r ibut i~e  sh:rrc in c.c.rt:rin slnres be- . 
. loi~ging to :nl intestate's estate. before udministrntion gr;irited, 

conreyet1 11y deed to I: cc r tn i~ i  of t he  s:iid ~ ; l : r ~ e s  s;)ecific.ally 
and by nnme. Aftor letter:: n f  ndniilriI;trntion i ~ s n c d .  13. who 
n-:is ::Iw one of the  nes t  of Itin, joined wit11 h :rnd the  other 
n e s t  of kill in :I l ~ e t i t i o i ~  ag:linst t he  n(1inini~tr;ltor for  a set- 
t l emmt  of tlw est;rtr zirrl :I division of the  slavcs. and the  
sl:lres ~ ~ h i c l i  li:lc! been c~~nreyet!  l1y A t o  13 TT-ere under the  
lcocecdii~gs o!r t h : ~ ?  petition allotted t o  -i. I W s  r. Lcn,  410. 

3. Hcltl, t11:ii in ail :rction by E ::gainst A to rec,orer t l ~ c  s laws.  A 
K:IS estol)pecl fro111 denying tha t  she  11x1 title to  the slaves 
a t  the  time slir c~~ur-cyctl  tl~twi. I l i i t l .  

4. Hcltl. tha t  the ~ ) ~ ~ o c c ~ t l i i ? g r  ~ i i ~ t l e r  the yct i t im did not estop B 
from :iisertrng llii title against A. I b ~ d .  

TDENCE. 
1. T h e  record of t he  remora1 of a cause from one county to  an- 

other is not r r l r rn i i t  nor proper evitlence to be snbnritted to  
the  ju ry  on the  tr ial  of the mse.  :mtl connsel h n ~  e i ~ o  right 
t o  di:ifi :lily i n f~ re l i cc i  fi.0111 i t  in their  reiuarlrs to the jury. 
B?ittz!/,11 w r  1.. J I ~ I I I H ~ I I ,  121. 

2. Under t he  act  of 194s. c.11. 3. on the tr ial  of a n  ejectment, 
brought bg :I purc l~nser  nt an  execution sale against  t he  de- 
fend;~ii t  in the  esccution o r  one bound by its teste, no judg- 
inent need he s l i o ~ ~ i i  a t  all events, unless the  purchaser be 
tlle plaintiff in the  esccutioi~.  R ~ ~ t h e r f o i ' t l  r .  I f a b u r t ~ ?  141. 

3. I11 cases ~ ~ l ~ e r e  it is necessary to  produce t h e  judgment, a s  
where t t ~ e  ol~lmsite party c ln i~ns  under a prior conveyance, 
a vnrinnce hctn-ee11 Ilie judyiient and the  esrcution will not 
avoid thr  l)roc~eedi~!gh ~iiiiler t he  esrcution,  l~rovided enough 
appe:~rs  to enable tile court t o  see. with rcnsonnble certainty, 
thnt  in fact tlir esecution n.as issued and intended to  en- 
force the  11:lrtivul:rr judgment. Ibic7. 

4. In th is  case the  1111ie tnl ~v l~ ic l l  tlie judgment v-as obtained was  
payable to Cl~c tin11 of "Lester. Iiilgore B 1::ltes." the  judg- 
ment was  in the i1:lnirs of "Phi l i l~  Lrster. Josiah Rilgore and 
R7illi:r~n R;~tt's." :anti the  esec.ntio~l \r:rs in the  name of "P. 
Lwter .  Kilgore k Ihte-." nntl for t l ~ e  snme :~moun t  a s  t he  
jn(l:~l~erlt : Ilr.111, tli;lt the  v:lriance in tlle tiaiiles came within 
t he  iiriscl~ief intended to be renredied by the  ac t  of 3848 and 
did not r i t ia te  t l ~ e  exccntion. I l1 i t7 .  

3. d l t h o n g l ~  lniid nloi~c I \  i:ientio~~ecl in the  act  of 15-18. it seems 
to be the  ~ u i n ~ o i t l : r l ~ l ~ ~  in t e r~ re tn t iou  of it thnt  the  sales of 
percoiinlt> under c\ecntion innst in like nlnnlicr he upheld 
as beinq n ithill t he  miscl~ief. Ibi t l .  

6. It is  sufficieilt e\ itlence of t he  probate of a will to  pass reaI 
estate tha t  i t  is certified by the  clerk tha t  "it was  proved in 



INDEX. 

open court by H. G., a subscribing witness. and recorded," 
when it apltears on the facr of the paper that there were two 
subscr i l~ i~~g  \ritnesses. I lnrceu  I> .  S p r i ~ ! l s .  1SO. 

7 .  Where the lessors of the plnintiff claimed :IS tlic heirs ?t law 
of one .I. D.. \rho was dead : HcltI, that the declarntions of 
the s:litl D. that the said lessors were the children of a 
m:~rric+l sister, dece:rsed, :lncl were her nenrest liring rela- 
tions. wew adrnissil)le in evidence to prove the fact of such 
rc~latioi~shil). JIoflt  2.. T17itltet.spootr. 1%. 

8. S w h  c!ec.ln~xtions arf compete~lt to prole r11:1rriages as well as  
I~irths. Ibir7. 

9. 'l'he tli.~liir:ltions of C O I I I I ~ P I  on 111~ trial of :I cause, as  to mat- 
liars i:f f:lc.t. a re  not e\ itlence ngnin~t  one who was managing 
the snit n.: ngent of the client. crrn if they could he against 
the client lliniself. Ihirl. 

10. IlcItI, that it  IS error in n judge to instruct the jury, when 
the inquiry was as to the mental capacity of a pnrty, that 
"it w:ls not sulficieut that she sllould he able merely to 
irn\n.er f:lmiliar questions, but to manage her business with 
judg~ncnt and discernment." I t  is sufficient if the person 
understood what he w:rs ahout. Ibirl .  

11. A r):lrty does not nlake olle his I\ itness 11y taking his deposition, 
which he declines to read. or by h;rring him suhpcenaed and 
then declining to examine him. S e i l  c .  Ckilds, 195. 

12. When a witness is impeached hy showing that  he has made 
contradictory state~nents. i t  is perfectly regular, in reply, to  
show t11:lt he has made consistent statements. Hoke c. Plem- 
;t1,q, 26:;. 

13. In an iwtion for n hrench of contr:~ct for repairing a vessel, 
in not m:rliinr: the rcpnirs accordin: to the contract, after 
the plaintiff had given evidence of the condition of the ves- 
sel, after she was returned to him. it war competent for him 
to introduce witnesses of skill in such n1:rtters to give their 
opinion upon the cridence first given :IS to the difference in 
the rnlne of the ressel as thu\ repaired :ind what her value 
wou~d hare I ) ~ c n  if repaired :~ccording to the contract. Sikes 
1'. Pnitle, 2QO. 

14. And it is not nccessnry that such witnes\es should be regular 
ship cnrpente~,.. if they llnre occ;~sionally \~orBed on vessels, 
o\r~letl :111,1 wilrtl in them for i i  lons time and possess the 
rtquisitr skill to enable them to judge. I b i d .  

33. \There, ,I plaintiff cllm'qed n defendant, as his agent, with 
11n\i11= rctei\c>il the hires of neqroes subsequent to Novem- 
ber. 1440. :un(l the defendnnt offered to prove that another 
per-on. :IS hi\ ngent. had rcceired the hires prior to Novem- 
1 PI.. 1Q4r1: Aclrl. th:~t this cridence was irrelevant and prop- 
c~rlj rt~jwierl. BcrrrIcl/ 1.. Dolcncy,  284. 

It;. .l tlel~csifioll c;f :I witness \\-;I:: ta1ic.n on 28 Dece~nl~er. 184G, on 
:I ~ictice sixrr~vl on 2;ill of that n~onth. m ~ d c r  the act re- 
quiri~lg th r r r  days' ~ ~ o t i c c  to be given, the party opposing the 
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EVIDEKCE-Confiir ued. 
deposition apl~ear ing a t  t he  time of taking i t  and objecting to  
the  le l~gth  of notice and declining to cross-examine: Herd, 
thnt  the  deposition should be rejected. Ibid. 

15. One day in such capes is to  be counted inclusire and the  other 
exclusive. I b i d .  

18. In a n  action of : ~ s w u l t  :i11(1 bat ter>,  when the defendant 
offered I?\ idence to s h o ~  t h a t  he  wxs not actuated by malice 
in malcinq tlie assault. it iu competent for the  plaintiff, in 
reply. to l ~ r o r e  thnt the  clefendant. since the  com~uencement 
of th is  : ~ c t ~ o n ,  had propoued t o  fight him, though th is  proof 
could not h:~\-e been offered in chief. Xil7s c. Cnrpenter, 298. 

19. A par ty  n i ; ~ y  give in eridence t h e  declarations of :I deceased 
person. 111;ltle against his interest, uljon the  subject-matter in 
col~t rorersy .  I'ccrcc, 2'. doiI;i~rs, 3.55. 

20. In  a n  action upon a bill of exchange the  eridence of a wit- 
new,  v h o  cannot uwenr to  t he  handwrit ing of either par ty  
of t h e  firm. in n hose n ; m e  the  hill was  drav-n,  but who testi- 
fies t ha t  in his opi~iion the  h a n d ~ ~ r i t i n g  v a s  the  same a s  t ha t  
of many rlotcs hc  had presented to  the firm and IT hich had 
been paid by them. was  compete~it, and it was  .proper to  leave 
5uch e\idelice to  t he  jury. to  he judged of by them. Gordon 
c. Pt ice, :15.3. . 

21. By the  law nierchant a protest of a bill by a public notary is 
in itqelf evidence. And by our  i tntute.  Rev. Stat., ch. 13, 
41'~.  10. such protest is 117 iiun facie evidence. Ibirl. 

22. Where a n   ti less is iml)e:~cl~ed on the  grou~icl of bad character, 
ericlence 1 1 1 ~ 4  be qiren of previous statements made by the  
witness ( o~ibistent n it11 hii: ies t i~nony 011 tllc trial. R. c. D o t e ,  
-16:) 

23. dltllough :m impcaching witness inax be exxnincd a s  to t he  
general morn1 character of t he  ~ ~ i t n e s s  iml>~.acl~ed. and also 
ns t o  his c l~aractcr  for t ru th  when on oath and r h e n  not on 
oath,  i t  is not necessary t o  put these questions in any par- 
t icular order. Ibid. 

EXECUTIOK. 
1. Where x rcizditioi~i c.r.l)oii!/s 11as issnt~tl :nld t he  land lu~n t ioned  

in i t  ha s  bcrn solcl. mo the r  coztlitioizi e s p o ~ a s  ctrlmot issue, 
but if i t  docs, i t  is inralicl :~n t l  t he  11nrcl1:1eer under i t  
acquires no title. The  proper execution, if :I bnl:rnc*e of t he  
jndgnlmt is unpaid, is a fi. fu. h'iitifl~ c. f70re, 37. 

2. An officer n-110 llns :rn csecution is 1)ountl to levy it on the  
property he fintls in the  defend;rnt's possession. u~i less  he  
linen-s or 1i:rs re:lson to beliere t l ~ t  it does not belong to  
11i1n o r  is I)$ 1:1\v c s c ~ n l ~ t e d  from csecution. ITe? i rm~  c. Ed- 
zcarrls, 48. 

3. A n  officer. 11;1ri1l,c :ln execution, lericil on ;I gun I ~ t ~ l o ~ ~ g i n g  to  
t h e  clefenc1:mt :rl~d sold i t :  H c l d .  thnt. not knowing o r  hav- 
ing good reason to beliere t l ~ n t  i t  was used by the  defendant 
fo r  ~ ~ ~ n s t ~ r i n f .  :ln(l therefore exempt from execution, he was 
not l i ;~ l ) lc  t o  1ii11r for t:~liing and seizing tlie gun. I b i d .  
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EXECU'I'IOX-CO~~~~III~~~. 
4. I t  ~ v a s  the duty of tlie defendant in the execution to have in- 

formed tlie officer. before the sale, that the g-un was kept for 
tlic purpose of mustering. Ib id .  

5. An esrcution does not bind trust estates from the teate, but 
from tlie time it is "sued." TVillinu~son c. . J a n ~ ~ s ,  162. 

6. Under an execution to sell the lands rZe.scotdctl from A to B, 
the shrriff has no authority to sell lands t7erii;ed from A to 
R, and sucli sale will be roid. Rai ford  c. Pedcn .  466. 

FORCIBLE TRESPASS. 
1. The offense of forcible trespass must he charged '1s being done 

with a strong h:md, "r~ranu fo~ti ,"  which implies greater 
force than is expressed by the words "ci et arniis." S. v. 
Ray, 39. 

2. To constitute the offense there nlust be a demonstration of 
force, as with weapons or a multitude of people, so a s  to 
inrolre a breach of the peace or directly tend to it  and be 
calculated to intimidate or put in fear. Ibid. 

3. To nlalie a forcible trespass indictable some person must be in 
the house or on the premises to cause the acts complained of 
to ainonnt to a breach of the public peace or have an imme- 
diate tendency to provolre it-some person who has a right 
to defend the possession or be provoked a t  its invasion. 8. v. 
V'allcer, 224. 

4. The indictment for forcible trespms must charge who was 
present a t  the time of the alleged trespass, and if, on the 
trial, it appears that sucli person mas not present, the de- 
fendant must be acquitted. Ibid .  

FRAUDSANDFRAUDULENT CONVEYANCES. 
1. Where an agreement was made between a father and his 

sons that they shonld purchase his land a t  execution sale, 
a t  nn undervalue, for his use and for the purpose of k e e p  
ing off other creditors: HcltZ, that a purchase by the sons 
undrr such circumstances was fraudulent and void against 
creditors, whether the money mas furuished by the father 
or paid out of their own means. Norr is  v. Allen, 203. 

2. Under Laws 1840, ch. 28, the possession by a fraudulent donee 
cannot operate as notice of the conveyance to him of any 
land but such tract or parcels of tracts a5 may be occupied 
by him a t  the time of the second purchase; and especially i t  
cannot so operate a s  to any parcels continuing in the pos- 
session of the donor. W a d e  c. Hiat t ,  302. 

3. Before the pawage of tlie act of 1840, ch. 28, no voluntary con- 
veyance of property, even to a child. could be upheld to de- 
feat an existing creditor, if the creditor could find no other 
property of his debtor out of which to obtain satisfaction. 
Houstoiz 9. Boqle, 496. 

4. The act of 1840. ch. 28. applies only to voluntary conveyances 
made after that act went into force. I ts  application to prior 
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FRAUDS AXD FRAUDCLEST COSTETASCES-CO~~~~IIZ~~~. 

voluntary conveyances would be uiicoastitutional, as i t  is 
, not the prorillce of the Legislature, hut of the judiciary, to 

declare \rli:~t the law  as before the passage of any : ~ t .  The 
Legislature cannot direst vested rights. Ibid. 

GIFTS O F  SLAVES. 
A, in 1825, made a p a r d  gift of a negro mnn to her grandson B. 

13's father took 11iui Tnto ~~ossession a t  that time :md !rep1 
11im till 1841. when Ile conveyed him and other negroes by 
deed of gift to his said sou and delivered lliin to B. 111 1840 
the graiiduiother's husl):~nd (she hxviiig been inarried a 
second time) rleninnded tlic nrqro nian of the father, \rho re- 
fused to delirer him. I{ kept the nezro froill 1841 to 1546. 
treatilly hi111 :IS his own. In IS43 I3 rtquestcd 1)erniission of 
lijs f r ; l i id~~~otl icr  to sell the neqro. 11ic 11 x ! s  refused : Ifeld,  
that B's possession, under those circumstnnccs. for fire years, 
eTen wit11 n coustmt c1:iini of title, could not direst the right 
of his grandmotl~er's husl~nnd. 0, aha111 2;. Duridso?~.  245. 

GRANT. 
1. From an :ictuul, contiiiuou~ possession of land up to lcnown 

bound:lries for thirty years the law presunles :I gmnt to the 
party in posqession and :t title in those clainlin:: under him, 
and the jury sliould SO fiiid. Wallace ?;. Jlur~ceTI, 110. 

2. The occupation nlust be such as is consistent with the usages 
of agriculture, such as  cultimtiar tllc lmtl, clearing new 
:und turning out old fields, and cutting timber promiscuously. 
Ibid. 

3. Where A, 13. C and D hnd lmd pos~ession of :I tract of land 
for upwards of forty years, under succesiire conreyances 
froni A to R, and from I3 to C :tnd fro111 C to D, with the 
exception of five years, hetween the twentieth and twenty- 
fifth year. during which period no possession was proved: 
it was held that, notmitl~standing, a presti~nption arose of a 
grant from the State. 1:ced v. Eumhar t ,  516. 

4. A ro~itinnous, unceasing possession is not necessary to raise 
such a presumption. Ibid. 

5. The presunlption of a gr:unt. froni long possession, is not based 
upon the idea that  one actually issued, hut because public 
policy and "the quieting of titles ma!ce it necessary to act 
upon that yresuml)tion." The presumption can only be re- 
pelled by proof of the fact that the State never did part with 
its title. Ibid. 

HUSBAKD AND WIFE. 
1. Where a judgment mas obtained before a justice of the peace 

xgainst a husband and wife, on a bond executed by them 
during their corcrture, and execution leried on the land of 
the wife and returned to the County Court. where, after the 
death of tlir husbnrld, nn order mns ~ n a d e  for the sale of the 
land : Held,  that  the wife was entitled to a certiovari to the 
Superior Court. Lassiter v. IIuvpev, 392. 



INDEX. 

e 
HUSBAXD A S D  WIFE-C'o~~ti~zlerl. 

2. Upon the probate of a deed for land by husband and wife, 
the wife residing in another State, a commission to take the 
prirate esnniination of the wife may issue from the court of 
the county where tlie land lies, under the act of 1751. In  
the Itcriseil Statutes, by a misprint, the word "country," 
in the act of 1731. is changed to the word "county," but from 
the contest the construction of the Rerised Statute must be 
the same as that of the act of 1751. Picvce I,-. Wanett, 446. 

3. In  order to I I ~  allowed to introduce in elidence the deed of a 
n~nrricrl n oman, the following facts were proved : "that 
upon the record of Sew 13:lnover County Court. a t  August 
Term, 1818. there n-ns an entry in these words: Ordered that 
John Xc('ol1 aiitl Lhrid Joiies be appointed to take the pri- 
vate r~amin :~ i ion  of Sara11 Pierce, wife of Peter, touching 
her frce eserution of :I deed e s e r u t d  by them to Samuel 
Potter. d n t ~ t l  21 July, 1818. On 10 August the clerk issued 
a coni~nission to the s:lid AItColl and Jonw, :IS rcxsidents of 
New 1Ii111orcr. to t:~li<' th(' 1)rivy ruamina t io~~ of thc feme, 
reciting that the deed h , ~ d  heen proved in the County Court, 
and that it h:~d I~ren represented to the court that the said 
S:rr:~h could  lot tr.ircl. cic.. and upon it tlie co~nmissioners 
on tlw rxme d:ly returned the private examination.'' and then 
f o l l o ~ s  an entry on the comnission that the execution of the 
rlerd !T as 1)rored hy JIcCnll, ~ h o ,  nud Jones, are the suhscrib- 
in< \.;itnesies, upon which it was registered: HelrT. that  this 
Trnq not suffirient proof of the execution of the deed by the 
wifc. Ihid.  

4. A niarrierl woman cnnnot mnlie a contract with her husband, 
except through the interrention of a third person. to  whom 
the duty of enforcing it. in her behalf, belongs. I t  must be 
1)y deed. to n-hich she must t ~ e  a party. Barhce 7;.  Ar?nstead, 
630. 

See Dirorce ; JIarrj-ing :1n Infant Fc1n:rle. 

INDICTMEST. 
1. At the common lam no trespass on t hnttels was nn indictable 

offense without n hrench of the peace; that i ~ .  either the 
pe;lce must Ire nctunlly broken or the act complxined of must 
directly and lnanifestly tend to it. :IS being done in the pres- 
ence of the on-ner, to his terror or nqainst his n-ill. S. v. 
Phipps, 17. 

2. Although it  is not proper. in ml inclict~nent. to lay an offense 
aq committed agi~inst "the act of A\ssembly." instead of say- 
inq against the "qtatute," yet the informnlit~ is one of those 
cured by our act of Assembly. S. I-. Tribatt. 131. 

3. It is not neceswrF nor conrenient to introdncr, in an indict- 
ment for a misden~eanor, to which the statute of limitations 
applies. nrerments, with the riew of taking the case out of 
the statute, by bringing it within the proriso. 8. v. W n t t s ,  
369. 

4. Where on a capital trial the prisoncr c11:tlleages a juror for 
faror, and the solicitor for the State admits the cause as- 
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signed to be true, the prisoner is bound by his challenge and 
cannot aftern-ards be nllowed to hare the matter tried, either 
by triers or the court. AS'. c. Creas11rw17, 295. 

5. On the trial of an indictment for murder, \\-here it is alleged 
for error tlint the court ii~q~roprrly o~erruletl  n challenge of 
the l~risoner to one of the jurors, the record n ~ u s t  show for 
\rh:lt cause the c11:lllenge was made; otherwise the Suprenie 
Court c;i~niot say whetllcr there was error or not. S. t'. 
Docc, 4W. 

6. Where :I juror, ul~on being cl~nlle~igrd. sn-rars that he has 
fornletl :uid espresqetl : ~ n  opinion, but only 11l)on runlor, but 
that  he could do impartial justice upon hearing the e r i d e ~ ~ c e  
in the fitse. ~winca facie the juror is coinpetent, though i11 
sollie cnses the court or the triers niny find otherw~se. Ibid. 

INSOLTTENT DEBTORS. 
Where a innil 11:ls I~een nr re~ ted  nuder a capias ad satisfaclcn- 

( Z ? I I I I  n 1 ~ 1  has zirnl  Imntl for his ng1)enrmce a t  court, where 
an issue of fraud 11:lq beell ni:lde up, \\here the issue hns hcen 
continuetl froni t~r111 to term. wherc hi., wreties hare from 
time to time w ~ w l ~ t l e r e t l  11in1. \I llerc the issue 11ns k m : ~  de- 
c i t ld  ngainqt 11in1 :rnd lle has been coi~iinitted to  prison-111 
all tllrse cases. .lt tlle instanct' of the cretlitor : BrTtl, that, 
under the act. Re\ .  St.. ~11. .&S, see. 6. the creditor is reiponsi- 
ble to the jniler for his fef)q, or nlloumce for the food fur- 
n i s l ~ ~ d  to the ~ ~ r i s o n ~ r .  during the w11olr tirne he wau con- 
fined in jail. 1 eal c. rlnl* c, 417. 

JUSTICE'S CSICCUTIOKS. 
1. If the jury c;un collect from the testimony that the description 

of lxnd lerietl on 1.y :I  constable under :I justicr's eswution 
as fully identifirs it :IS if the words of the act of Assen~hly 
had b e ~ n  1itcr:llly follo\rerl. the levy ]nust be pronouilced to 
be good. Jor7cs 1 . A ustiu, 20. 

2. Where the return of :I col~stahle of n levy on lnnd. under an 
es:ecntion from :I ju-tice out of court, does not state that 
there n : ~ s  a nnnt  of yoods and cl~attels. and the court di- 
rects :I ccrltlltlolli er l~nlcn~,  the court must be presumed to 
haxe acted riqlit-to h i r e  nctcd ullon n wnirer of the se;rrch 
for goods and cl~:~ttels. Ibitl. 

JUSTICE'S JUE1Sr)ICTI OX. 
1. A note for $70, r)ay;tble ill cnrrixnt lio111, ~rotcs, thouqh it is not 

negoti,ll)le, yet comes XI-itl~in the jurisdiction of :L single jus- 
tice. S. 6. CO?.~ICIL~H~I, 28. 

2. A justire of l l h  penre bcfore whom :I wnrrant is tried i4 not 
permitted to sign tlic ~iniiie of :I surety to the stay of exccu- 
tion. even though the person wl~oqe naiile i4 signed nfter- 
wards assents to it n~ltl ~ n y s  the judsinent. Rie1;nmn L.. Wil- 
liams, 126. 

3. I t  seems that  lone hut the surrty himself or one for him in 
his presence can sign his name to the stay of n justice's ese- 
cution. Ibid. 
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LIMITATIOSS, STA'L'TTC OF. 
1. To repel the statute of limitations, a lmmise to pay must k 

proven, e i t l ~ ~ r  expreqs or iniplierl. Sn~ i t h  1;. Ltcper,  86. 

2. Tlie Inw will iniply a promise when tliere is an acltnowledg- 
n!eiit of a sul~siating debt, uiiless tliere be something to rebut 
tlir iin~)l ication. Ibi(7. 

3. If olie pays a debt in part, Ihe law i~nplies a promise to pay 
the bal;~nc.e, ii l  the absence of any circ~mst:~nces to negative 
snvli LL proniise. I b i t l .  

4. TTlieu a copy of an account \v;w shon.11 to the tlefendmt, and 
she said "she had no 1none.v. but would call in a few days 
and settle it." that "she did uot intend to cut him out of it" : 
IIe7tI. t h t  this n u s  :ill esplicit ncltno\vledgi~ient of a subsist- 
ing clebt. from w1lic.h a prouiise to p a y  might be iiuplied-if, 
indeed, there \\-as not el-idelice of an exl~ress proniise. Ibid. 

5. TVlirre only one of several t emnts  ill connnoil of a negro sues 
in tort, the statute of limitations cannot operate upon him, 
though it might aqainst all, if his cnteiiunts, against whom 
it XIS available, joined i11 this nctic:n. Qucre, How would 
it be if tlie objection had been tillten by a special plea? 
Wcure ?;. Burge, 169. 

6. An adverse possession of a slave for three years confers on 
the possessor a complete title to the slave. Cull ?j. Ellis, 250. 

MAD DOGS. 
I n  an nctio11 under the act of Assembly, Rev. Stat., ch. 70, giving 

:I penJty of $50 against the owner of a dog, if he has good 
rc:lson to believe lie has been hitten by a mad dog, arid qeg- 
lec:b or refuses to kill hiin innnediately, i t  is not necessary 
to prore thnt the biting dog was in fact inad; i t  is sufficient 
if the onncr of the dog had good reason to believe he was 
mad. ll.'uZltrce 1;. Dou.qlas. 79. 

MALICIOUS PI~OSECUl'IOiY. 
1. I11 an action for nialicious prosecution the oath of the prosecup 

tor in the original complaint or before a magistrate is evi- 
dence for him. J O ~ V S O I ?  L.. C71u?i!bers, 287. 

2. -1 defendant in an action for n~alicious prosecution is only 
to h? fiscd with tlie \v:riit of probable cause by what he 
l i l l o ~ s  w11en he conlmences the prosecution; although he is 
allo\~-ecl to protect hinisrlf hy any facts which he is after- 
wards able to prove. which show the plaintiff to be guilty, or 
tend to show it. Ibitl. 

3. The disluiswl of n State's n.nrrnnt hy n magistrate raises the 
presuilq~tiol~ of :I want of probxble cause, but not of malice. 
Zbtd. 

4. The law raising no sucli presumption, the question of malice 
must be lrft to tlie jury, as :I question of fact, and cannot 
be drcided by the court. Ibit7. 
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MARRYING AN ISFAST FEMALE. 
1. On a n  indictment for marrying :I female infant under the age 

of fifteen gears, where the defendnnt relies upon the statute 
of limitations as to rrosecutiom for lnisdemeanors (Rev. 
Stat., ch. 35, sec. S) ,  proof that the nlarriage was by consent 
of the inother aud was soleimized by a minister of the gos- 
pel in the presence of six or seven pcrsons, and that the par- 
ties lived togetller nfterwnrds, opeuly, as  man and wife, 
sll:~ll l~rotect the defend:rnt fro111 the operation of the pro- 
vico, tllnt the offense was conlniitted in secret. X. v. W a t t s ,  
369. 

2. So, ~ ~ 1 w 1 - e  the parties wcl~ t  to : I I ~  : ~ d j : ~ c n ~ t  couutp to be mar- 
ried and afterwards returned to the county of their clomicil, 
where Lhey l i ~ e t l  togelher as  uinn and wife, the fact being 
linomn to the c~oinn~unity. : ~ n d  the defendmt continuing in 
the open exercise of his duties :IS a minister of the gospel, it 
cannot be held tliat h r  almonded from the county in which 
he was married, or concealed hiinself, so as  to bring his case 
within the oper:~iion of the second part of the said proviso. 
Ib id .  . 

MILLS. 
1. Possession alone will maintain an nction on the case a t  com- 

mon law for overflo\~ing one's land. and therefore is suffi- 
cient to support a petition under our act of Assembly, in re- 
lation to mills. Pace G. Free)~iaiz, 103. 

2. The act of Assembly of 1544, which excludes trial by jury in 
the county courts of IIenderson a i ~ d  other counties named, 
refers to trials by a jury in court. A petition, therefore, to 
recover damages for injury to one's land from the erection 
of a inilldanl must still be brought in the county courts of 
those counties. Ibid.  

MORTGAGE. 
A conveyed to I3 a tract of land by n deed absolute on its face. 

but intended merely as a security for money loaned, and 33 
gave a bond for the reconrey:lnce of the Imd. when the 
money mas repaid; a f t e r ~ ~ a r d s  B sold the land to C for a 
full and valuable consideration, and then the creditors of A 
sold the land hy execution, and D became the purchaser: 
He7d. that  D only acquired the right of A, that is, the right 
to demand in equity a conrq.ance of the land from C ,  upon 
paring what renlained due of the money loaned hy G to A. 
g e m  L.. U U & ~ S O I I ,  269. 

NUISANCE. 
I. A person cannot kill a dog in the owner's house or yard. upon 

the pretense that  lie is x nuisance, because he had a t  a former 
period chased or bittcn some one else. Perry c. Phipps .  259. 

2. Wllcre a man 11 :~  been attacked by R dog on the owner's prenl- 
ises, but the dog is driven off by the f:ainiIy, so that  the man 
is no longer in danger of being bitten, he is not justified in 
Billing the dog while the latter is ru~ining fro111 l~iln. I b i d .  
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Where :I statute require4 a bond from an officer for the faithful 
tlisch:~rge of his duty. and a new duty i9 attached to the 
ofice by statute, such hond. giren subsequently to the lat- 
tcr statute, embraces the new duty and is a security for its 
pei~fo~m:lncc. unless where, when the new duty is attached, n 
bond is required to be ciren specificnlly for its ~erforniance. 
Boqcr 1;. Hrctd\l~cclr. 22:). 

PARTITIOS OF SIATTS. 
On n petition for the partition of slxres. ~vhen the defendant de- 

nies the l~etitioner's rikhts ant1 insists that  he (the defend- 
:rnt) is entitled to the s h r e s  in serernlty, i t  is not nwessnry 
for the petitioner. as in the case of a petition for the pnrti- 
tion of l ;~nd, to establish his right a t  Inw hefore the relief he 
seeks can be granted. 'I'l~e court in which the petitiorl is filed 
niust deride the question of right. Edzcai-tls 1;. Beunett, 361. 

1. Wlierc :I partnership v-ns about to he formed, :und one \rho 
XIS to be n nlenibrr gurcl~ased a clmttel. t~1iic.h wns nfter- 
wards used by the firni, : ~ n d  afirrcJd by t h m ~  to he take11 from 
him upoil his retiring from thc busiacss. :1nd tlie note he nave 
for the chattel was, in consequence of this nqree~nent, surren- 
tlcrc~l to him: IIr7d. tlmt t l ~ c  other p:~rtners were bound to 
pay the original rendor. Slcn1;er v. .ldaws, 13 

2. In an action by n surriring partner for n clrl~t alleged to be 
clue to the firm the clefe~ldant cn~lnot avail herself of a debt 
clue to ller hy n c1ece:~setl nie~nber of the firm. though the con- 
tvnct hetween the lntter and the (1efend:int was that the debt, 
being for the board of this pnrtner, should he paid out of the 
\tort, in whir11 the plaintiff and the defendant were copart- 
ners. 3-01 V I C I I ~  1;. .Johi!~toi~, S9. 

PAYMENTS. 
1. When the law iq ealled npon to make tlir npplicntion of pap- 

inci~ts h!. a (1e17tor to n rreditor ~7.110  11:ts rnrions demands 
:~q:rinst him. and no appliczntion has hem made by the par- 
tie.. the npplicntion cnn only embrncr debts or demands for 
rertain ~unls .  or sucli ns ('an be made certain, ns accounts 
for ~ w r k  ant1 Inhor or for gontls soltl or tlie like. but not un- 
cert:lin ant1 unliquidntcd d:~lnagc~.  11'oiil ro~cr c. Tl(on?aa. 165. 

2. 'J'here ic xnothrr rule in thi.: :rpplicntion by the law that it  
is to h~ first made to the tleht for which the ~ecur i ty  is the 
most prec2xriouq. Ibirl .  

3. The comniiisioners of S e ~ v  Bern recorercd a judgnleiit ngninst 
the sherlff nnd his snreties for the :imount of the taxes due 
to thr  town. ~rllich he 11nd fi~ile(l to l ~ y  over. Afterwwds 
one of the surelie\ 1i:rrl the money pait1 and an assignment 
111:rrle to ;I third 1)rrsori of the judgment, hy the a t t o r n ~ y  of 
the ror1:miscioner.s. wl~icli was afterwards ratified by the 
cwminissioners, :md n receipt was giren by tlie treasurer of 
the board to the sheriff to enable hi111 to renew his bonds. 
Co?~trs. 7'. Dazcson, 436. 
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PAYMENTS-Continued.  
4. Held,  first, that the payment of the money and the assigrinlent 

to a third person of the judgment did not amount in law to 
:I payment and s:ltisfaction of the judgment, as  against the 
defendants therein. Ibid. 

5. t l c l t l .  secondly, t h t  although the receipt may linvc operated 
as  :t fraud upon tlic court, yet it  is not conclusive as  to the 
fact of py inen t  by the defendants in the judg~nent, but may 
be explained. Ibitl. 

P L E A D I N G  A N D  P R A C T I C E .  
1. Where a defendant wishes to arnil hiillself of a certificate of 

dischnrge in banl;ruy~tcy, obtained after his pleas hnd been 
entered, he must plead it as a plea since the last continu- 
ance. C o ~ p ~ n i n g  ?i. Gi.innel1, 15. 

2. When tlie judge charges, in an action for work and labor done, 
that work done on the land of the hirer "was necessarily 
beneficial," lic erred, if he stated that as a prixciple of law, 
and if he stnted it  :IS a illatter of fact he erred, because he 
had no right to stntc his opinion upon the matter of fact. 
DOCFI" 7.. Pk111?12012~, 23. 

3. The statelllent of the cnsr by the presiding judge is, in our 
practice, n suhstitutc for a bill of exceptions, which sets 
forth tlie errors ronlplnined of. I f  no sucli statement accom- 
panies the :l~penl. :md no error :tppexrs 011 the record, the 
judgme~lt will be afiirlned. S. v. R a y .  20. 

4. The person to ~ ~ h o n i  the money is due on a claim put into 
the llands of :I co:istable for collection should be the rela- 
tor in an action brought on the official bond for a breach 
of his duty in relation to such claim, and not the agent of 
such pzrrty, tliougli the claim had been first put into his 
hands. he being a constable, and having transferred it  for 
collection to the person sued. S. v. B'anircr, 45. 

5. A judqment I I I ~ I I C  pl-rr titnc is :I judgment of the tern1 of the 
court a t  \vhich the court making the a~llendinent says it  
ought to have been rendered. R m d h l i r s t  v. I'ectrson, 55. 

6. I t  is tlie duty of every court to make its own record, and no 
other court can indirectly exanline into the lnanner in which 
it is made. S. u. C o r l m i n g ,  58. 

7. The party with \\-honl n constable niakes the contract for the 
collection of n note is the proper relator in an action on his 
officiai bond, and not the person to \vhorn the note is payable. 
Ibirl. 

8. Where there is ml n p p d  by either party from an interlocu- 
tory order in relntion to a rulr founded on an affidavit, the 
court below should wild up tho facts as they find them, and 
not merely the affidavit, mliich is only evidence. Wallace  v. 
Reid ,  61. 

9. Aciion for :I joint battery and false imprisonn~e~lt against four 
persons ~ v a s  tried. By agreement of counsel the verdict, if 
agreed upon, tvas to be rendered during the adjournmeut 
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of t he  court. The  jury returned a verdict finding all t h e  
defeudnnts guilty and nssessing separate damages against  
encli, and the  clerk entered the  verdict accordingly. When 
the  court met af ter  t he  ail journn~eut,  the  jury being in- 
forinecl t h a t  they had dolie n-rong in assessing separate dam- 
a g e s  were permitted to  :1111~11(1 their  vcrdict. by finding dam- 
aqes ngxinst all the  de fe i id ;~ i~ t s  jointly: Held? t h a t  the  judge 
belon acted properly in permitting the  ~ ime i~dmeu t  of the  
verdict. C ~ o ' t i s  c. 8 m u v t ,  97. t 

10. TTl)on the  tr ial  of a n  i i idicti i~ei~t for an  affray, a f ter  the  jury 
lmtl re tur i~et l  into court :z11i1 inti11i:lted 211 iiitcntioii to acquit 
one of the  defeiicl:~nts, but had iiot anuouncetl their  verdict, 
tlie court toltl the111 tha t  if the)- beliered the  evidence. both 
of t 1 1 ~  defeudnnts were guilt? ; whereupon the  solicitor for 
t he  Sta te  directed the  rlerl; to enter n verdict of guilty a s  to  
both. n-hich was  done, niid the  jury, he i i~g asked if thnt  was  
their  rerdict ,  ni:ide no t1irec.t :~ssent but by a nod from each 
of t hem:  IIeld,  t h a t  th is  ljroceeding was  so irregnlar and  
contrary t o  t he  established mode thnt  the  judguicnt should 
be set  aside. S. c. 811 ulc, 1;::. 

11. In actloni of co1:tr:rct t hc  p.11ties must a11 join in the  action. 
or ad1 nntnge may I)e taken of t he  nonjoinrlcr on the  general 
i s ine :  but, in actions of tort. t he  nonjoincler must be pleaded 
in nbaten~ent.  T c a r e  1;. Bro gc, 139. 

12. An action upon the  administrxtion bond of a n  administrator, 
for  n distributive share  belonging to  :I married ~ ~ - o i u i ~ i i ,  must 
Ire brought on tlie relation of t he  llusband and  r i f e ,  though 
thc  hus l~and  m a r  hal-e nssiguecl his  rife's slinre to n th i rd  
persoil. S. c. C l a r k ,  172. 

13. TT'herc :I certain duty  arises under n sealed instl-ument, merely 
accord and satisfnction by pnrol is no <ulficient answer, for  
n deed ought to be nvoidecl hy n matter  of ns hi@ a 11:iture. 
C'nbe I . .  Julileson. 19::. 

14. But  v-here t h e  covennut sounclc; altogether in daiuxges, though 
secured by a penalty, accord and sa t i s fx t io i i  esecuted, 
tliouqh in jm-ol, is :t m o d  defense. Iliitl. 

15. If tlie proiuise dwlnred on 11e nn absolute one. nud t h a t  
proved be collditioi~:rl: the  variance is  fa ta l ,  a s  where the  
 lain in tiffs cleclarcd t l ~ t  in consideration the  1)l;lintiffs vou ld  
]my the  defencI:i~~t $100 for  t he  lease of ;t  gold mine, he 
n-ould n-arrant t ha t  they should make t11:ll sun] in ten d:lys: 
and the  pron~ise  prored wi s ,  i f  t h e y  ~ c c ~ i t l t l  do t h e  tco,'k he 
~ro11ld w:~rr:liit. etc. : Held ,  t ha t  t he  r:wi:~iice was  substan- 
tive and fatal .  Stur i /es  v. Errciu, 2". 

16. I n  a n  action on n verbal agrwiuent ::lleged to  contain a war- 
rnnty i t  is coiupeteut for tlie jury to  decide whether t he  
word '"u:lrrnnt" was  11sed hy the  rendor merely a s  a1 ~ v o r d  
of high coinmendatioii of the  wbject  of t he  t rade  or whether 
i t  \ \ a s  iutrndecl t o  import t h a t  t he  vendor would be liable in 
d a m ~ g e q  ~f the  thing sold should not answer the  description. 
Ibid.  
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PLEADISG AND PRACT1CE-Co?~tinuetl. 
17. Where a verdict is rendered in the court below in favor of the 

pl:iintiff, he cannot in the Supreme Court suffer a nonsuit. 
R. c. ~Uiael7, 279. 

18. After pleading in chief it is too lnte for the defendnut to take 
exception to the writ. Mills I;. Carpenter, 298. 

19. Where person:~l property is left to one for life, remainder to 
o t h ~ r ~ ,  ant1 after the death of the tenant for life i t  comes to 
the possession of the administrator of such tenant, those 
entitled to rrmainder cannot sue the xdn~inistrator by peti- 
tion in a court of lnm, under the statute, Rer. Stat.. ch. 64, 
see. 5 ,  but nlust proceed in equity, because no such fiduciary 
relation ns that contemp1:lted by the statute exists betnv?en 
the partieq. Pool I?. Dacis, 310. 

20. The plnilltiffs placed in the hands of one A a judgnleut to col- 
lect against B. Aftern-ards A paid the amount of the judg- 
ment to the plaintiffs, but a t  the same time said he had re- 
ceived no part of the judgment from B, and the plaintiffs 
told him he might trike the judgment and use it as  his own: 
Held,  that if this was a payment by A without the authority 
of B, it was n11 officious payment by A, and could not pro- 
tect B against n suit against hirn on the judgment. Null a. 
Xoore, 324. 

21. Held, secondly, that although the statement of A, which was 
introduced as evidence, was in writing, yet it wns proper to  
leave it to the jury whether A paid the judgment a s  agent 
for E, or \T-lwtlier the transaction was not a purchase by A 
from the plaintiffs. IbicZ. 

22. A special verdict is defective which finds only the evidence 
from which facts may be inferred. I t  must find the facts 
themselres. S .  c. Watts, 363. 

23. A judgment may be vacated a t  any time, on motion in the 
same court in which i t  was rendered, upon parol proof that  
it was entered irregularly and not according to the course 
of the court-as, for instance, where the defendant in the 
cause was an infant, and no guardian had been appointed to 
represent his interest. Keaton v. Banks, 381. 

REPLEVIN. 
1. In  an action of rcplevin, under our statute, Rev. Stat., ch. 191, 

if the plaintiff be nonsuited the defendant cannot hare a 
judgment for d:unages nssessed by a jury, but only a judg- 
nlent for the thing replevied and costs. Pamell  z.. Hump- 
tow, 46.1. 

2. At common law in such :I case the judgment was for the re- 
turn merely. Ibid. 

SHERIFFS. 
1. I t  is no answer for a sheriff to sny, when sued for  negligence 

in not executing process against a debtor, that  the debtor, 
eren nftrr being imprisoned under a en. sa., might pay or 
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SEIERIFFS-C'orzti,llcr r l .  
iecure to be   mid by assignment, other boxa fidc dehts. to  t he  
diialipoiiltn~erit of the  judqment creditor. 9hei.i ill c. Shu- 
friYtl, 200. 

2. The  t rue  inquiry is, lins the  sheriff hy his negligence deprived 
t h r  pinintiff of any legal me:ms of secnring the  payment of 
his t l ~ i i t ?  If  he  has,  nnd the  debtor had property which 
might 11s d ~ i e  process h a r e  been suhject to it, the  sheriff shall 
he liable to tlie a u ~ o u n t  of the  debt which might h a r e  been 
thus  securecl. Ibid.  

.3. The reputation of t he  insolvency of a drfend:~il t  in a n  execu- 
tion will not excuse the  officer \T-ho Ii i~s i t  from liability for 
neglect of duty in not endeavoring to  ascertain for  liimself 
whether there is p r o ~ e r t y  o r  not subject to  t he  execution. 
5". c. Eil tcnrr l~~ 242. 

SLANDER. 
1. I n  nu :~ction of slander the  jury may. if they ple;i\e, give e s -  

~ m p l n r y  d:~inages. Oilrcc~th z'. Allen. 67. 

2. I n  ;i11 nc+ion of slander ngainst t he  defen(1ant. for charging 
tlir pl;~intiff with 11m'jury in sn-earing on :I certain t r ia l  t ha t  
"he lcnen. t he  c l~n r :~c t e r  of B, and would froni his general 
ch ;~ rac t e r  believe hi111 on oath." i t  is con~lwtent fo r  t h e  plain- 
tiff. in :1iis\~er to :? plea of justification. to prore  by witnesses 
t11:lt they also \rould helie\-e R on oat11 from his general 
character. Hotcell c. Ilorrell, 82. 

3. In nn wt lon  of slander. wllere i t  appe :m tha t  t he  defendant 
was  clrunl; n hen lie uttcrecl the mords, th is  may go in  miti- 
cntlon of damaqes. a s  tenrli~ig to rebut malit c Bu t  n h e r e  it 
<l111ir,lrs he repented t!~r charge, both when drunk and  when 
wber .  on pohllc anti lrrivntc occasions, his being drunli a t  
tlic 1)articular time n l l ( w ~ l  i i  no rcnson for  abating t h r  clam- 
areq. H o ~ c l l  c Hotccll, 84. 

4. d cli;rrgecl H \\-it11 lperjrnj- in s ~ e i ~ r i n g  llefore n single justice 
to the  foilowing :~fficlarit, viz. : "A 11:ls a certain cow in his 
possession tlint Irelongs to 1iin1, t he  said R. and the  rlescrip- 
tion is red sides with sonle spot-: ;und unmarked": H e l d ,  
t ha t  the  n-ortls \..-err not nc2tjonnl)le in themselves. a s  t he  
ilecliiration did 1101 n w r  nor t h e  proof s l l o ~ ~  t h a t  t he  oath  
n-ns take11 in ;I proceedil~g in which an  oat11 could be judi- 
cially aclministered. Slurlo- T .  Il.iI.wn. ! I ? .  

5. Where A had I ~ w n  col~stnl)lc in 1S43. and agnin held the  ap- 
l~ointlnerlt in 184ri. and clnring t he  lntter period one says  of 
him tliat. while const:ll,!e in 1842. 11r hnil made a false re- 
turn .  A c;innot n i ;~ iu ta in  a n  action of sl:il:tler for  these words. 
n i l l ~ s s  he nlle,ces and  proves some sl)cc.inl clm~ciges. Ed- 
zrai,rls /'. I i o~ f ' e l l .  211. 

6. Words sl;inilering a lnnn ns to his co~irluct in his office, pro- 
fession, etc.. from n.hich the  Ian- in~plies d : u u a e s  necessa- 
r i ly I I I U S ~  relate to t he  offic2t.. etc.. in v-hich tlie person slan- 
dered is  engaged a t  t he  t ime of the  speuking of t he  words. 
Ibirl. 

462 



ISDEX. 
. ~ - - -- . - -- 

SLAVES. 
1. Under our  s t t ~ t u t e  pro1iil)iting tlie sale of liquor to  a s l t ~ r e ,  

which gives a peunlty of $100 against t h e  offender. and dc- 
clnres t h a t  it shall "be recovered by w:~rr; lnt .  before any 
justice of t h e  peace. and applied, one-half to  t he  use of the  
party suing for the silllle i ~ n d  the  other half to  t h r  use of the  
poor of tlie coullt~-." any person ]nay sue for  the penaltyt :IS 
inforluer gzt i  tuiil. J fcXac  c. ICe7lcr. 3%. 

2. Permitting :I ni:un's s l a w s  to meet and dance on his preinises 
on  Christlilns E r e  o r  other liolidays, even though other 
slaves. with t he  l~eriiiission of their  masters.  participate in 
t he  enjoyment, and though some of t he  younger members of 
their  owner's fanlily occ:~sionally join in t he  dnnce, does not 
coi~sti tute the  offense of 1icej)ilr ;I disorderly h ~ u s c ,  nor ally 
other offense. S. 7.. I:cr!lcc. 53t;. 

TRUSTEE. 
Where one conveyed to  a trustee, fo r  the  purpose of paying his 

debts, all his interest in t he  goods in a certain store, his 
boolis, notes. accounts, etc.. :1nd the  trustee sold the  JT-hole 
a t  public sale for  a price upon ~ r h i c h  he  fised: Held ,  t ha t  
t he  person who lnnde the  conveyance, being present a t  t he  
sale and not objecting. n-as bound by i t ,  a t  least a t  law. how- 
e r e r  irregular t he  sale may h a r e  been. Lninb (;. Goodwin,  
320. 

USURY. 
1. w h e r e  A contracted for a piece of land. a t  t he  price of $1,000, 

and  being unable to comply ~ i t h  t he  terms, directed t h e  
rcndors to  collrej- the legal title to B. which was  clone, and  
he afterwards leased the  land to A fo r  about $100 per an- 
num. a g r e ~ i n g  tha t  when A should repay him the  purchase 
nloneg he would con r -e~  the  land to A :  Held ,  t ha t  here there 
was  no usury,  a t  least noue tha t  could be reached a t  law. 
Daz-is c. C ~ c ~ l l ~ i ~ t ! l l ~ n i ~ r ,  1.5C. 

2. Wherc u ~ ) o n  nn'usurious contract the  lender receires from his 
debtor, in pnynlent of t he  princip~tl  m d  t h e  usurious inter- 
est, t l ~ c  note of a third person. he makes himself liable to  
the  pennlty for  usury in t he  saiile inmmer a s  if lie I i i~d re- 
ceived payment in moncy. C'cr~.n~!cas 1 ' .  Troy .  215. 

3. TTherc a dccd of t rus t  is  giren for the  security of several 
debts. sonle of which a r e  7w11a firlc :md sollle t :~ in ted  ~ r i t h  
usury. t h e  deed is not roid a s  to tlie b o ~ ~ n  fidc debts, pro- 
vitlctl t h t w  d ~ b t s  :Ire s e ~ : ~ r : i t e  fro111 311t1 u ~ ~ c o ~ l n e c t e d  \r i th 
t he  nsurions  debt^. Ij1.rr111roc1; 1.. B r a ~ ~ i t o c l ; ,  42% 

WILL. 
1. T h e r e  n testator.  Ireilly sick in bed. cnlled for  his will and 

directed his son to burn i t ,  and i~ ls tead  of doing so he re- 
tained the  \rill :ind burnt :~notlier  pnper for the  purpose of 
cleceirilig his fn t l~cr .  :rnd tlie fnther w:ls thus  deceived into 
the  l~elief tli;lt his n-ill was  b u r n t :  Hcltl, t ha t  this did not 
amount to  n revocation. t he  \rill not l laring been actually 
hurnt. Hise  c. Fi~lckci-. 1.39. 
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W I L G C o t z t i n u e d .  
2. A will is well attested by subscribing witnesses when, though 

not in the same room with the testator, they are in such a 
~ ~ t u a t i o n  that the testntor either sees or has it in his power 
to see that  they are subscribing, as witnesses, the same paper 
he had signed as his will. Grahunl u. Grulianl, 210. 

3. Where the supposed testator could only see the backs of the 
~ ~ i t n e s s e s .  but not the paper they were subscribing: Held,  
that the paper -~~r i t ing  was not well attested as  a will. Ibid. 

4. Whether x republication of a will can be proved by par01 eri- 
dence of the declarations of a testator, merely, is matter of 
great doubt. Baltlc c. Rpeight. 450. 

5. At all events, the evidence should s h o \ ~  a clear determination 
011 the part of the testator to republish. Ibid. 

WITSESSES. 
When n witness has been sunmoned to attend nt court, though 

a ~ e r d i c t  rnny he rendered in the cause, yet if n new trial is 
granted he is bound to attend the subsequent terms, until a 
Enal decision, without :I new ssubpcena. Fulbright 'u. Mc- 
Elroy, 41. 


