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CASES AT' L A W  

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
O F  

NORTH CAROTANA 

A T  RALEIGH. 

DECEMBER TERM, 1848 

When a debtor has been clisch;~rged uutler the bankrul)t 1;1w. a surety 
who might hare  come ill mliler the coni~llission cannot aft~rwards 
recover from the debtor. ('onseqnently, where the surety :ID- 
pointed the debtor his executor, the rrsiduary legatees of the 
surety cannot n~ake the executor :\rcountal)le for the debt. 

APPEAL from the Superior Court of Law of P a s y u o ~ a x ~ ,  
Bailey, J., presiding. 

This was a petition to recorer residuary legacies from the de- 
fendant as executor of William D. Tubbs, in which the following 
case agreed was submitted to the court: 

William D. Tubbs, in his lifetime, became the surety ( 2 ) 
of H. N. Williams and C. C. Green, who were merchants 
and partners trading, in Elizabeth City, under the firm and 
style of H. N. Williams & Co., on a note signed by them, H. N. 
Williams & Co., payable to Lovey S. Pool, executrix of Thomas 
Pool, for the sum of $5,000, and interest from 1 February, 1842. 
The said William D. Tubbs, by his last will and testament, ap- 
pointed the said H. N. Williams his executor, and died in 1840. 
The said Williams duly qualified as executor and took posses- 
sion of the legacies bequeathed to the petitioners and others. 
,4t the Fall Term, 1842, of Pasquotank judgment was obtained 
on the said note against the said Willianis and Green and 
against the said Williams as executor of William D. Tubbs; 
execution issued thereon and was subsequently enjoined. Shortly 
after the rendition of the said judgment on the said note the de- 

l l  
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fe~rclant T17111ianis n a s  decreed a bmlkrupt, a* na. also the said 
Green, and received h i i  certificate of discllarpe at Fall  Term. 
1842, of the District C'ourt of the Vnited States for the district 
of Sor t l i  ( 'a ldir ia,  at Edenton. Tlic w id  TTillialiis retained 
the p o ~ s e s s i ~ n  of the negroes and other legacies bequeathtd to 
the petitiol~ers, and hired tlielil out and receivcd the hires, ac- 
c o r d i ~ ~ g  to the report of TI7. TIT. Griffin as llere~i-it11 filed, up to 
1 Julre, 1847. Exccutiol~ iscued on wid  judgnlent f r o n ~  Fir11 
Term, 1842, of Pasquota~ik, agnilist H. S. TTilliau~r and ('. C'. 
Green, merchants and partners, trading uridrr the firm and style 
of H. S. TTillialns h- Co., and 11. IC'. Willianis, executor of TT'il- 
liani D. Tubbs, returnable to S1)ring Tcrnr, 1843, of said court. 
n-hitli nay enjoined hy a writ of mjunctiori issuing fro111 the 
District Court of the Cilited States for the district of North 

C'aroliiia, at Edenton. 
( 3 ) The plaintiff i n  the said execution pro1 ed lier said debt 

regularly before the coriin~issioner in balikruptcy for tlw 
colu~ty of Pasyuotaiik, and rece i~  ed the di7-idends dcclared from 
the assignee and endorsed the same as credits on her said claim. 
The plaintiff in the said judgri~ent afterwards issued her scir i  
fuc t t r5  apainst the defendant Willianls, as the executor of Wil- 
1ia111 D. Tubbs, on her said judgment, returnable to Fall  Term, 
1846, of Pasqnotank, a t  which term her judgment v a s  revived 
for the a i i i o ~ ~ r ~ t  then duc on the saiile against the dcfmdaut, as 
the executor of TI-. D. Tubbs. Execution issued on tlw said 
judgment returnable to Spring Ternl, 1847, of Pasquorank, anti 
by virtue of which the sheritf of Pasquotank levied cn the ne- 
grow in the hands of the defendaut, as executor of TT. D. Tubbs. 
and nllicli were the same g i ~  ell ill the \id1 of the said Tubbs to 
the petitioners. Tlie negroes so leried upon vere subsequentl~ 
sold under a I W Z ~ Z ~ Z O I I Z  m l ~ o ? l u s ,  returnable to Fall Trr~i r .  1847, 
of Pasquotank, issued on said judgment. As will appear by tllr 
report of TIT. T5'. Griffin, the sun1 of $1,556.71, of said TT'. D. 
Tubbs, which came to the hands of the defendant Williams as 
executor of said Tubbs, which a u ~ o u r ~ t  arose  fro^ the legacies 
and were part of the legacies bequeathed to the petitio~rers, was 
applied to the satisfaction of the balance due oil said judgment 
and cxecwio~r ill f a ~ o r  of the said Lovey S.  Pool, to and upon 
which debt Tubbs is admitted to hare  been surety only. 

Son-, if upon the foregoing casc agreed his Honor shall be 
of opinion that the defendant H. K. JTilliams, no t~~ i ths t and ing  
his certificate and discharge as a bankrupt, is liable to account 
to and v i t h  the petitioners for the said sum of $1,556.71, ap- 
plied as aforesaid to the payment of the balance d11e a? afor~saicl 
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oil the execution aforesaid, then judgil~ent is to be rendrrcd in 
f a ro r  of the petitioners for $1,776.94, with interest from 
23 October, 1848. But should his Honor be of a differ- ( 4 ) 
ent opinioi~, and hold that the defendant is only liable 
for  the balance reported by said IT. W. Griffin, to wit, $220.23, 
then the report is to hc co~lfirmed and judgnierit accordiiigly. 

His  IIonor being of ol)iiiioi~ that the dcfcndant Williams was 
only liable for the said balance of $220.23, as  found and re- 
ported by said Griffin, garc  judgi~ieiit and decreed accordingly, 
fro111 which judgmmt and decree the plaintiff prayed for and 
obtained an appeal to the Suprenle Court. 

No c o u ~ ~ s e l  for  plaintiff' in this Court 
Heath for defendant. 

P ~ a l t s o x ,  J .  It is provided by the bankrupt act that. uiider a 
coilii~iissio~~ a g a i ~ ~ s t  the principal, a surety may prore the debt, 
and the certificate is a discharge of the l)rincipal, fro111 th:> 
caause of action or claini, as  well of the surety as of the 
creditor; so that if Tubbs, the surety, was living, and ( 5 ) 
had been forced to Imp the debt, he could not recoyer 
f r o n ~  the defendant. This, it  seems to us, is  decisiw of tllc 
case. The petitio~iers apply for their legacies; the defcildant 
insists that a large part of the assets which would otllrrwise 
ha re  been applicable to their legacies has been taken by a judg- 
ment creditor. 'I'lie 1)etitioncrs renlv that was a drbt unon 

1 ,  

XI-hich our testator was your surety. The  defendalit rejoii~s, 
"True! but I was discharged as a bankrupt, your testator had 
no cause of action against me, and you, who stand in his place, 
can have no higher clainl." We concur with his Honor. 

PER PI-RIAN . Judgment affinl~ed. 

1. .I hired :I ilegro fro111 I< : I M ~  X:IW his stl:~le(l l l o t~  :IS follo\vs: "011 

1 .T:~m;~ry* 184s. I l)roi~~ise to 11:1y to I< $l:%-tI~e slare is 11ircvl on 
the salllr t ~ r i n s  :IS otl~er s1:rrt~s-for the liirtl of t l ~ r  I)oy 1,:rnrt- 
son" : ITcTtl, that this writil~g only rrferrrtl to the pricc~ of tlir 
negro. and \\-:IS 11ot a ~ u e ~ ~ l o r i : ~ l  of :rny o thn  ttwlls of the :igre+ 
~ntwt. :mtl thnt. :IS to thcwl 1:rttn. 1,:1rol c~ri(1t~lic.t~ nxs ndnlissible. 

,IPPEAT. f1'011i the Superior Conrt of T,an- of TYRILET,T.. at Fall 
T P ~ I I ,  1848, Railcy. .I., presiding. 
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( 6 ) This was an action on the case, in which the plaintiff 
proved by p r o 1  eridence that, on 1 Januar.7, 1847, he 

hired to the defendant a negro man for the year 1847; that  the 
agreement was made in the couuty of Tyrrell, and by the tern15 
of the agreement the defendant was not to risk the slave on 
water or  to carry him out of the county of Tprrel l ;  that a t  the 
same t i n ~ e  and place nlaliy other qlares vere  hired by other per- 
son>, and the same ternis vere  openly and expressly agreed 
upon by the respectire parties. 

Thc plaintiff further proved that during 1847 tllc defendant 
hired the d a r e  to one Spruill, who carried hini to the county 
of Xar t in ,  \ v h ~ r c  the negro was killed. 

Tliis action ivas coinmenc~d 011 8 January,  1848, and the 
plaintiff declared in case for perniittinp the negro to be carried 
out of the  count^, and also in trorer. 

' T ~ P  defendant offered ill evidence a note uridw heal which hc 
had executed to the plaintiff for the hire of the negro. T h r  
note was in these mords: ''On 1 January,  1848, I promise to 
pay to Jonathtyl Twidy $130-the slare is hired on the same 
ternis as other slaves-for the hire of the boy Evartson." 

The defendant objected to the parol exidence offered by the, 
plaintiff, upon the ground that it m7as not admissible to explain 
the nrittcri contract under seal. ITis Honor admitted the evi- 
dence. 

Tlic defendant also curltended that the action was u~iscou- 
ceired, and should harc  been corenant and not case. His 
Honor held that the action could be maintained, and instructed 
the jury that if it  was a part of the contract that the slave 
should not he carried out of the county, and he nevertheless was 
carried out of the  count,^ and killed during the time of hiring. 
the  lain in tiff n-as entitled to recol-er, and the measure of the 

damage was the d u e  of the slare. The jury found for 
( i 'l the plaintiff, and assessed the damage at $832.56. 

Riggs  for plaintiff. 
Hea th  and E. l T T .  , / O I I P S  for defenclant. 

r m ~ s o s .  J. 'I'lie case as niade up presents hnt t ~ o  excep- 
tions on the part of the defendant : one as to the admissibility 
of parol eridence: t l i t l  other, as to the form of action; and this 
Court is  necessarily confined to these two questions, for it is 
to be talien for granted that the case waq niade up irr ~.cference 
to these two questions alone. 

JThen parties iwlnce their agreement to vri t ing,  it is a rule 
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of evidence that uarol testi~lionv is not adnliesihle to contradict, 
add to, or  explain i t ;  for although there be no law requiring 
the agreement to be in writing, still the 11-ritten nicmorial is 
the surest evidence. 

The  rule is not audicable to the case under consideration, 
L ' 

for the agreenient was not reduced to ~vri t ing.  The note is  not 
a memorial of the entire agreelilent, but is  simply a part execu- 
tion on the side of tlie defendant b -  gir ing a security for tlic 
price, the plaintiff having executed his part  of the agrrement 
by giving possession of the nepro, learing the terms of the 
agreement-as to the length of tiiue for which the negro va ,  
hired, the clothing to be furnished, and other stipulations- 
open for parol proof. 

Admit that the note, as f a r  as it purports to coptairi the 
agreement, excludes p r o 1  testil~lony; it contailis thc agreement 
as to the price, to wit. ('$130 for the hirc of the boy Evartson," 
and therefore p r o 1  e~ idence  ~ r o n l d  br inadluiqsible to shou 
that a greater su111 n a s  to be given. I t  contains a general ex- 
pression as to the teriils, to-~ri t ,  "the daae  is hired on t l ~ e  same 
terms as other slaws." These vords 111ust either be rejected as 
rague and unn~eaning, or they must make a direct refer- 
ence to  what is out of the writing, that  is, the terms upon ( S ') 
which other negroes TTere hired a t  the same time and 
place, and this, of necessity, is to he ascertaiiled by proof 
aliunde; so that  the writing by its terms contei~iplates and 
makes necessary a resort to other evidence in  order to ascertain 
the agreement. I n  any point of riew the parol evidence Ira, 
admissible. 

Tlie nest q ~ ~ e s t i o n  as to the for111 of actioli is a more difh- 
c d t  one, and inrolves the necessity of dccidinq whether the 
note under qeal of tlie defendant contains as nell  the terms of 
agrreinent as the price: for, if so. the siil~ple contract is mcrged 

, in the speciaIty. 
I t  is argued that the note does contain tllc terms of the hir- 

ing, by refcre~icc to something else. and that its legal effect i- 
tllc sallle as if thcl agreeillelit had been st2t out a t  large, for  i t1 
r ~ r f i o i i   st quad w i f l o ? i  r e d d i  pofrqt ,  and that the action must 
be n1)on the d e d  ere11 when it is 1l~CeiWrI7, on accoiint of the 
reference, to resort to par01 evidence. The reply is that  the 
iefercnce in this i~ i r t a i~ce  is *o 7 apuc and uncertain as to he en- 
tirely inin~eanine. If  tllc u ords hat1 been. "the &re is hired on 
the ;allle tPrllis 'as 41e n-us hired thc year before, or as the nr- 
g o e s  of A. B. are hired this year." the terms could be made 
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certain; but the words, "on the same teri~is  as other slavcs," 
announce a inerr gn~eralirv,  unrestricted by time, place or cir- 
(wnlsia~~ce.  

.\ latent alubiguity 11:ay b(3 esldained by parol evideiice, as, 
in a bequest of rt~?9 white horse, if the testator has two horses, 
it  tilay be shown by p a r d  e~ idence  which of the two h r  ~ueant ,  
for  tlic difficulty arises from a circuiiistance dchors the will; so 
if a d e d  calls for  a black-oak tree marked as a corner, and 
there be two black-oak trees marked as corners, evidencr nli~mrlc  
inust be resorted to to ascertain which tree mas meai~t .  Such 
evidence lizust be resorted to in every case to fit tlic thin9 to 

the ( l e ~ ~ r i p t i o n ;  but if the description be uncertain- 
( 9 ) which is what is (3allrd a patent ambiguity-parol eri- 

dei~ce is not admissible, for that nould not he fitting the 
thing to the description, but making by p r o 1  a better onc than 
was furnished by the writing. 

We think it clear that in this case the words in reference to 
the t e r n ~ s  are to be rejected as ~mi~ l (~an ing ,  and that thc note 
docs not contain the ter111r of hiring, except the price. We, 
therefore, coilcur with his Honor in both propositions. 

I t  may be.proper to add that as no objection is takrn to tlie 
rule of daniages laid don.11 by his Honor, mc are to suppose 
there was widence to ai~thorize it, and are ]lot to understand 
his Honor as ruling that the l ' a l u ~  of the s l aw is  tlie iiieasure 
of damage as of course; for  there may be circuinstances under 
which the slave might hare  been killed, and the defendant he 
not liable to the extent of his ralue, althongh his agreenient be 
violated. The caw does not state the inanner in which the 
slarr  mas killed, so as to show that  the death was riot a natural  
consequence of the slarr  har ing  been carried out of the county. 

PER CVRIAM. Judgment affirmed. 

( ' i t c~d:  Satttple r .  11011, 44 X. V., 340; Jlunrzing 1 % .  J O T W S ,  ill., 
:$TO; R(.ll I . .  R o t u ~ z ~ ,  46 ZJ. C., 320; D a r r g l ~ t r ~  I > .  I:oothp. 49 
S. C., AS; R. R. I ? .  1,ench. ib., 344; 1ino.r I - .  R .  I?., 31 N .  C., ' 
417; X u r r u y  1 . .  Daz'is, ih . ,  343; F l p f  7 % .  Coilrud, 61 N.  C., 194; 
Il'oodfi?~ r .  P l u d r ~ ,  it)., 203 ; Perry  T. Hill ,  68 N. C., 420 ; I i r l d -  
11er I.. McRtre,  A0 S. C., 221; Braswl l  1.. P o p r ,  82  N. C., 60;  
TPI.I..Y 1.. l?. R . .  91 X. C., 212; Shcrrill  7%.  H U ~ I U I ,  9 2  N .  ('., 8.50; 
R a y  1,. l? lacX~~r~JI .  94 S. C., 12, 13 ; SicX.~ l son  I ? .  RCPIYS ,  ib., 
563; X1~p~l; im 1 , .  _\-ezobe~,-y, 101 N .  C., 1 9 ;  M o f i t t  1.. Illa71rss. 
102 X. C., 461; X c C e c  7?. P r a w n ,  106 N. C., 356; Quit? 1 . .  Ser- 
f o ~ .  125 3. C., 453; Log Po. I* .  Co@n, 130 S. C., 436; Cobb 1 , .  

Clegg, 137 N .  C., 156;  Evans  1 % .  Fwrwiail,  142 X. C., 65;  Erotrsn 
I*. H o b b a .  147 X. C., 77. 
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2. 1411t if  tllr,rc is 110 ckbt for \vllich nliothcy is or is about t o  br ;tns\wr- 
nble, or if' the debt of the other is disc.l~;~rgc~l : I I I ~  t l l ~  111.onrise is 
srthstit~rtr~tl.  tile statute docs ilot :1]~1)1$. 

4. If A is indebted to B : t ~ r t l  1~11th molrey i l l  the 11;liids of ( '  to 1l;ry 
R. I3 I I I ; I ~  suti C' lor n lo l~ t~y  hat1 nil t l  rcceiwd to his usr. 

A \ ~ ~ ~ , ~ a r .  fro111 the Superior ('0ur.t of Law of SAMPSON, at  
Spring Tenn, 1847, Battle, J., presiding. 

This INS an action of nss~l t trps i f ,  in ~ ~ l i i c h  the 1)laintiff de- 
clared ill screral counts : 

1. 011 a pron~ise to indr~nnify  the plaintiff on a note for 
$600. 

2. 0 1 1  a proniise to i i~dci i~ni fy  the plaintiff on a note for 
$419.43. 

3. 0 1 1  a pronlise to indciilnify the 1)lnintiff 011 a judgment of 
the Bank of Cape Fear ngainrt D ~ I - i d  rrlderwood, John  S c l l a ~ s  
and William C. Draughnn. 

4. To rec& c 111oncy paid ou a judginent ohtaiiicd on a note 
cndt~rsed by the plaintiff, a t  the instance and request of the tes- 
tator, John Sellars, as suppl~inental  surety, and not as co- 
surety with said J o h n  Sellars on a note of Dar id  TJndermwod. 

3.  T o  Terowr iiloncy laid out and c q m d e d  for t l ~ c  uqr and 
bmefit of the testator, 5oh11 Sellars. 

6. To recover nioney had and received by the testator, ( 11 ) 
John Sellars, for  the use of the plaintiff. 

The  defendants pleaded the general issue and the statute of 
frauds. Fo r  the plaintiff i t  was prored that  hc endorsed a note 
for $600, payable to the Bank of Cape Fear ,  in vhich  Tlarid 
Underwood mns principal and the dcfendant's testator, John 
Sellars, surety, which mas renewed from time to time until the 
note for $479.43 was given. I t  mas further prorcd that  a judg- 
ment x i s  obtained on this note and the plaintiff mas compellrd 
to pay the sum of $278.21, which he sought to recover of the 
defendants. The  plaintiff then proved by TJnderwood, the prin- 
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cipal ill the uote, that when he applied to the plaintiff to rudorse 
for hiin he declined doing so unless he could be indeit~nified. 
which he (Undern-ood) pronzised should be done; that there- 
upon J o h n  Sellars, the testator, in consideration that  Cndermood 
would convey to him a large number of slares to secure him as 
his (Underwood's) surety in  this and other debts for mhich he 
(Sellars) was liable as his surety, promised to indemnify the 
plaintiff and save him from all loss in becoming endorser on 
Underwood's note; that  L-nderwood did accordingly execute an 
absolute bill of sale to Sellars for a large nuinher of slaves, and 
the plaintiff then endorsed the note for $600, and that  the 
negroes were afterwards sold by Sellars, and he acknowledg~d 
he had in his hands funds with which to discharge the debt for 
mhich the plaintiff was liable as endorser. The defendants 
objected to the competency of Under~~.ood as a witness to prove 
these facts, which objection mas sustained by the court. Where- 
upon the plaintiff executed to him a release, and the defendants 
pleaded it since the last continuance in bar of the action. A 
motion mas then made by the defendants' counsel that  the plain- 
tiff should be noasuited, both on the ground that they were dis- 
charged by the release and that the defendants' liability, if any, 

was for the debt, default or miscarriage of another and 
( 12 ) not for his own debt, and the plaintiff could not recover 

because the promise nTas not in writing, as required b -  
the statute of frands. 

The court expressed an  opinion that  the action could not be 
sustained, and the plaintiff submitted to a judgment of nonsuit 
and appealed. 

R a d g e ~  and 17. ll'inslow for plaintiff. 
,Strnngc! for defendants. 

P~ax io lv ,  J. TJTe concur n ~ i t h  his Hoilor that an action caw 
not he maintained upon the par01 promise of indemnity. That  
is  void by the statute of frauds. Underwood was under a legal 
liability to indemnify the plaintiff as his surrtp, and the promise. 
superadded by the intestate, conies within the words mid Itlean- 
ing of the statute; it  is a proniise to ansver for thc default of 
a~lothrr ,  and there be i i~g a comideratiou ~nnkcs no d i f fcr~ncc;  
it reqnired no statute to makc void a pronlisc not foundcd upon 
a consideration. 

The true test is, H a s  the lplaintiff a causc3 of : ~ c t i o ~ ~  aqainst 
another, to which the promisc in question iq mper:*dded? I f  
so, the statute applies. Rut if there is no debt for nliich an- 
other is alreadv or is about to become ansn.trahlr to thr  plain- 



N. C'. I D E C E M B E R  TERM, 184s. 

tiff, or  if the debt of t h r  other is discharged and the promise 
ill question is s u b d t f u t e d ,  the statute does not applj-; as, wheii 
a creditor discharges a dcbtor who is in custody, npon a proinise 
of n third person to pay the debt, the original cause of action 
is gone by the effects of the discharge; the new ~n-oinise is sub- 
~ t 7 t r i t e t l .  

We are of opiriion that the effect of the release was ~uiscon- 
ceirrd. So f a r  as there was a cause of action arising from the 
relation of cosurt~tyship under the act of 1807, the relritse to the 
principal is a b a r ;  for a surety who seeks to rccorer from a co- 
surety a ratable part  of i i ionq paid  nus st take care to do 
no oct which will prerent the cosurety from haring re- ( 13 ) 
course against tlie principal, inasmuch as his right to 
contribution iiirolves the duty of transferring to his cosurety 
a right to recover from the principal the amount mhich he is  
called upon to pay. I f ,  therefore, he releases the principal, i t  
is a dischargn of the cosurety. 

The case must be viewed as if no nrornisc of indemnitv had 
been niade, for  that  is roid by the statute; and as if no relation 
of cosnrctysliip liad cxisted, for that is destroyed hy the release. 

Therc is, however, a fact in this case, to mhich the attention 
of the learned judge seems not to have becn called, mhich enti- 
tles the plaintiff to rccorcr upon the count for money paid, and 
as tlie l~onsuit  m7as submitted to, from the intinlation of his 
Honor that tlie l?laintiR could not rccorer upon the facts stated, 
the judgment must be reversed. 

The  intcsfntc receired property from Uliderwood, sold it, and 
ack~lov-ledyed that "he had in his hands f m d s  to discharge the 
debt." *Is soon as the intestate received the money the bank, 
although it liad a cause of action on the note, had a new and 
distinct cause of actiou against the intestate, upon :I promise 
i~nplied by l a y  from t l ~ r  receipt of the money to pay the debt. 

I t  is we11 settled that  if h is indebted to R and pnts money in 
tlie l im~ds  of C to pay B, B may sue C for money had and rc- 
ceired. 1 C'liitty Pl.,  4, and the cascs there cited. 

The plaintiff, who was forced to pay the bank, can truly allegc 
that he has paid nioney which the intestate was mlder legal 
liability to pay, in conscywncr of the receipt of t11r. iiloney, and 
this, according to the anthorities, gires him tht, equitable actiou, 
as it is t e r m d ,  for i n o i i c ~  p i d  to t l i ~  nqc of t l ~ ~  ilitestatc 
(Smith's Lending Case*, I rol., 55,  not^ 21nd cazcq (ailed). I t  
callnot be objcctcd that  the plaintiff paid t l i ~  iiioncy of- 
ficiously. and fall, ~ u ~ d ~ i .  the ~ w l r  that no one call mnkc ( 14 ) 
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another his debtor without his consent; for, as his surety on 
the note, he was liable to the bank, and has been forced to 
pa? a dcbt which the intestate ought to have paid. 

I n  Hal l  c. Eohinson,  30 N .  C., 56, a surety, haring j~aicl a 
1)art of the debt out of his o n n  funds, n a s  hrld to br entltled to 
rcco\cxr of a cosurety the amount placcd by the principal in the 
hands of the latter to be applied to the dcbt, for  the rcason that. 
"haring receired it to pay the debt, he could not in conscience 
and ought not i n  law to keep it" ; he was, i n  fact, to that  amolmt 
the ,wtl d ~ b t o r .  The cause of action did not arise out of the 
relation of cosuretyship and depend on the act of 1807, for the 
principal having p r o r e d  funds could not be said to be in- 
i o l ~ e n t .  llor was the action for 2 r ~ t a b l c  proportion. That  case, 
like the present, rcstcd upon the broad principle that thr  defend- 
ant having rrceired money to pay a debt, which the plaintiff n as 
afterwards fol-ced to pav, was the debtor of the plaintiff. 

PFR C U R I . ~ ~ .  ,Judgment reversed, and a w n i r e  dc voco  
awardcd. 

Ci ted:  H o k e  7%. Flerrting, 32 N. C., 268; Stniz7e!l r > .  Hendvicks. 
33 N C'., 86;  Brittorr 1%.  Thra i lk i l l ,  50 N .  C., 331 ; Stimson 2.. 
Frien, 55 N.  C., 161; Hicks  a. C r i t c h ~ r ,  61 N.  C., 355; Corr~bs 
1%. Hnrshutc,, 63 K. C., 199 ; Diron 1 % .  P n c ~ ,  ib . ,  605; Pnrhnrrt v. 
G ~ P P I ~ ,  64 K. C., 437; T111,eadgill 7 % .  JIcLendon,  76 N. C., 27;  
S t r n u s  7%.  B e a ? - d d q ,  70 N .  C., 68;  ,Vnson T .  Tl'ilson, 84 S. C., 
54; Tl'hitehurst 1 % .  H y m a n ,  90 N .  C., 490; Peucoclc I $ .  Tt'illiar~zs, 
98 S. C., 328 ; B u w z  I * .  R ~ r r e l 7 ,  119 N. C., 547; Rocrrrl of R d w  
cation v. TTendwson, 126 N. C., 691; T ' o o r h ~ ~ s  7%.  port^^. 134 
N. C., 605. 

2. Tl~cwforr. wlierc. thwt. \I ;IS :I i)ul)li,, road to \\ liic.11 :~cc.tw might be' 
hnd. tliouzh not so con\-~lricnt for tllc petitinner a? ~ I I P  C : I ~ ~ T T : I ~  

lie 1)r:lys for, the colirt c:~nnot r r a i~ t  thv ]~('titioll 

,\PPE.\J, f rom the Superior Court of Lax, of C).\S\YEI.I, a t  
Spring Term, 1848, P ~ n r s o n ,  J., presiding. 
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This mas a case origiiially conlmenced in  the County Court 
by a petition for a cartway, and thence carried by appeal to the 
Superior Court of Caswell County. The petition set forth that 
the petitioner James mas the owner, and was cultiratilig a ralu- 
able tract of land, on which was situated a public mill, on Cohb 
Creek, which runs through the said land ; that tlie said land \\ as 
situated about a mile and one-half to the nearcst point of it 
 fro^ Leasburg, aiid the mill about two miles; tliat he himself 
resided in Leasburg aiid had no wagon nor cartwap to liis said 
plantation or mill, without going the Roxboro Road into Person 
County about a half mile, and then along the Goshen ltoacl in 
Person County about thrce miles, and then a crossroad to the 
mill about a mile, lilakirig in a11 four and one-half miles ; and 
to the iliain part of his'plantation mas still farther mid more 
inconvenient than to the mill. 

And the petition further showed tliat for a great inany ycars 
thcrc had been a cart and wagon xwy from Leasburg to his plali- 
tation and then turning from the Milton Road ahont half a milc 
from Leasburg, running through the lands of the peti- 
tioner Susan and the defcndarit John and the petitioner ( 16 ) 
James, to the mill, which said way has bee11 stopped 111) 

by the defendant John, and he nov refuses to allon. any passagc 
orrr  that way. 

The petition further stated that the said mav would not only 
be a great convenience to the petitioner James, but also the 
neighborhood generally; that the citiztns of Leasburg had no 
other way to the said mill than that dcscribcd, and the neighbors 
on the courthouse side of Lcasbnrg \\-ere thrown still further 
out of the way. 

The petition further set forth that the petitioner James had 
no other may of going to his said mill and land without going 
o ~ e r  the lands of others, than as above dcscribed, and it was 
not necessary to establish a public road, and the petitioners 
prayed an order to lay off a cartway from tlie Milton Road, etc. 

The County Court dismissed the petition on the motion of 
the defcndant, and tlie plaintiffs appealed to the Superior Court. 
The appeal coming on to be beard before thc judge of the said 
court, his Honor ordered that judgment br entered against the 
defendant in the said petition for costs, and that tllc prayer of 
the petitioner be granted and th i t  a writ of proc~dcnr lo  issue to 
the County Court accwrdingly. Fro111 wliich judgnlent the de- 
fendant appealed to the Supreme Court. 

E. G. Recrd~ for plaintiffs. 
R p r ~ .  and Sortrvot l  for defendant 
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P a a ~ s o s ,  J. When this case was heard on the circuit I n-a? so 
elltirely satisfied that the cartway petitio~rrd for c onld be 

( 18 ) a matter of great convenience to the petitioners aiicl otlret- 
citizens of I m s b u r g  and its r icinitr ,  by giving their1 a road 

to mill not exceeding two miles iri distance, instead of a round- 
about road, over bad ground, exceeding four miles, that nly attell- 
tioir TVRS direrted froin a particular exaniination of thc statnte. 
and 1 contented myself with a general impression that the mean- 
i i ~ g  of the act was to cstabliih a third sort of road, callcd a cart- 
vay ,  intermediate between a public road, which was to bc kept 
u p  a t  the public expense and used by all the citizens, and a mere 
private way, wliii+h, when acquired by grant or prescription, x a s  
to be used by the grantee and those har ing  his estate. 

-\fter the arcni~reilt ill this Court. and bv the assirta~lce of 
the great l w r ~ r i ~ ~ q  and long exlwriencc of the ( ' h i r f  ./,I\- 

( 19 ) t ic( ' 2nd 1117 b:.o:lle~. \-v\h. I have satisfied  trys self that 
I va s  ~vro1r.z. "Tlard case, are the quicksalids of tlw 

lali " ; ill other words, a judqr solric~times looks so iiiucli at the 
appa rwt  hzrdsliilj of thc c a v  as to overlook the l n ~ r .  

IIov e~ clr c m l w ~ l i c ~ ~ t  it ~ri:rv be. in lirarly i~~stances ,  to ha\  (, :i 

cartvay,  nl le~r it II,:LT- not bc nececsary to establish a pnblic 
road. c-r. are u ~ r a h l ~ ,  b~ 111e ~ r ~ o i t  liberal constructioir of the act, 
to find mly wutitoritv g i r c ~ ~  to tlw courts to ha re  the laud of thc 
(4 t iwi1~ tak(>ir witholit thcl c 11ie1rt of the owner for the 1)urpo~e 
of a c2;trtn:r v, exwpi iu the i11iia11c.e ex1)reisIy pro\ ided for : "If 
;my 11~1ion sliall he v t t lcd  11po1i or  cult imting ariv land to 
w11ir.ll t h c i f ~  i s  no public road lcadi~le  2nd no way to get to  and 
fro111 tlic S:LIII(> othrr tlln~r 11v crossinq ( thcr persons' lands." !n 
this case there i, n 1 ~ 1 ( 1 ) 1 1 ( .  rolc(l I ~ ( 1 ~ 1 7 1 , q  / o  t h e  mill a n d  I c L ~ / ~  of 
tl:? ! j r~ i t i c i~e r s ;  it. tiicreforcl, does i ~ o t  coiirc ~ i i t h i i i  thc ~ ~ o r d s  of 
the act, ;1nd if n e  c ly~ar t  i'lmrr the words, thcre is 110 stopping 
short of an lmlilr~iiril discretion b r  wliich thix I m d  of o11c i r~an  
iney be taken for tllc use of another. To authorize this there 
should be a plain c3xl)rcssion of the legislatirt n ill. 111 the 
absciice r f  such p ro~ i i ion ,  i~~cliriclnals must hc left to depend 
upon the col~rtcsr  of gocd lieigllborship or the acquisition, by 
gralit, of the right of private ways. 

Let the decision of the c3ourt below be rrrersed and the l)eti- 
tion be dismissed with cost. - 

PEX CT K I A A I .  Decreed accvdingly. 
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2. Held f w t l ~ r ' r .  that the circon~-tnl~co t11:lt t l~r  1):rrty injurc'd 1i;lcl it 
i l l  his l)o\vcr to rrc.o\cr (111 the wc.o~~tl I)or~tl. if  h t ,  h:rd chos~11 to 
(lo so, ditl  rot ~uitisatr tlir c1i1111.1ws 11(% 11;rtl :1 riyht to r ( ~ ~ 7 - e r  
OIL thc first hmd. 

3. A c.onstablr is the agrllt of thcl crrclitor onl) t111ring the yrnr I w  con- 
tinues to bc n co11st;rl)lr. For his roteil~tc :)tier that ])?riot1 the 
creditor is liot c.h;~rstwl~lc 

,IPPEAL fro111 the S u p c ~ i o r  Court of JAW of R r c r r ~ o ~ m ,  a t  
Fall  T e r r ~ ~ ,  1848, Penrsor?, .I.. presiding. 

This is an  action of debt on a cc;nstable7s bond, to recover 
the an~oun t  of a claim nut in his lxinds for collection : and tllc 
hrcaclles assigned were, failing to collcct, rollectiug and not 1)ay- 
ing over, and not returning the note. 

I t  was shown that  on 16 April, 1839, one Sedbury, being ap- 
poiuted a constable for one pear., executed the bond sued on, 
and the testator, Wall, was one of his suretieq. On 1 February, 
1840, the relator ])laced in  Sedburg's llands for collecticll a  no^, 
due to hi111 by Job and James NcAlister for $73 ,  and took his 
receipt to collect or  return as co1rstal;le. 'I'lic plaintiff proved 
that James McLIlister, one of tlic oblignrs, had property out of 
which the money might hare  locell collected; that in June,  1541, 
Sedbury ran  off from the country; that i n  1845, a short 
time before the writ isrued, he made a demand of the ( 21 ) 
testator. Tlic defendant proved that on 15 April, 1840, 
Sedbury was again appoiilted co~~stable,  and executed tlie usual 
b m d  with surety for that ycar ;  that in Xay,  1841, Jane  Mc- 
Mister  paid to Sedbury, w l ~ o  still liad tlic papers and ran  off a 
short time afterwards, the sum of $75 in part p y u ~ e n t  of the 
debt. 

I t  mas adri~ittcd that in 1842 the bond TT-hicli is now sucd on 
was put in suit by Alexander Littlc, as relator, n ~ h o  had put 
clainis in Sedbury's hands;  that the testator, who was the dc- 
fendant in that  art iol~,  relied upon the defense that tllc record 
of Sedbury's appointn~ent was defective, and obtained a rerdict 
on the plea of  no^ rst f a r tu rn ,  on which there was judgnlent, 
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and, upon an appeal to the Suprc i~~e  Conrt, the judgn~ent l%-as 
affirlned. The defendant's counsel insisted: (1) That the effect 
of tlie verdict and judgment of the Suprcllie Court was a rcjec- 
tion of the bond by the sovereigi1 power, m d  therefore the act 
of 1844 c o ~ ~ l d  not hare the effect to reinstate it as a bond. (2) 
That the verdict and judgment operated as an estoppel and 
barred this action. ( 3 )  That as Sedbury mas appointed con- 
stable in April, 1840, and continued to hold the paper, the ac- 
tion sl~ould have been on the bond given in 1840, and uot on the 
bond of 1839. (4)  That if the plaintiff could recover on the 
bond of 1839 for failure to collect froin 1 February, 1840, to 16 
April, 1840, the dan~age should be iiorninal, or, at most, only 
$26.43, the balance of the relator's debt after deducting the $75 
paid by Jane Mcdlister in Xay, 1841. 

Thc court v7as of opinion against the defcndarlt on all the 
points, and thought the relator entitled to recover the whole of 
his clain~, inasr~~uch as the payment of the $75 was 111ade aftcr 
Sedbury's second year had expired. There was a verdict for 

the plaintiff. Motion for new trial for error, refused 
( 22 ) and judgment; appeal to Supreme Conrt. 

Il'inston for plaintiff. 
Stmnge for defendant. 

P~attson-, J. There is no error in the proceedings of the 
court below. The first and second exceptions are clearly un- 
tenable, and were not pressed in this Court. 

Although Sedbury was reappointed in 1840, and continued 
to hold the paper, so that there was a clear breach of the bond 
given for that year, this did not amount to a release of any 
cause of action to which the plaintiff was entitled upon thc 
bond given for the year 1839. 

I t  is true, as is held in X i l l e i .  1 . .  D a r k ,  20 N. C., 200, "the 
digereut bonds given by a constable are not cumalative, as in 
tlle case of guardians, but are distinct and separate, rach to 
secure the performance of the duties stated in them"; that is, 
the bonds are not given to secure the perforinance of the same 
duties, but of different duties; still, if there be a breach of both 
bonds, tllr I)laintiff has his election and can sue upon either or 
both. 

Tlic neglect to collect or takc any steps for two n~onths and 
a half after the paper was put into his hands was a breach of 
the bond giren in 1839; and the only question is as to the 
amount of damages. The plaintiff has lost his entire debt; 
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bnt tllc dcfe~ldall t iays the fact tlmt he h i  a rcnledp upon t l ~  
bond of 1840 sllould go ill ~ ~ ~ i t i g a t i o n  and redncc the d a m a p  
to a lionli~lal al~iourit. Tf the lplaintiff had pursued his rcll~cd,-~ 
and obta i~~ct l  mtisfactio~l upon the, bond of 1540, it \)onid 1 

in ~ i~i t iga t ion ,  but it is difficult to conceire how his da~llage, 
call he lessmed illerel,v becauqe lie has a remedy I I ~ L  a n o t h ~ r  
bond. So if tlw plaintiff had rcccired the nioney or my Imrt 
of i t  from his dcbtor, or if it  had hem receired h: Sedburv 
during his second year, when he was the agent of the 
plaintiff, and authorized to rcceire it,  that  would go in ( 23 ) 
mitigation, as  is held in the c2asc above cited. 

But the moncg was not received by Sedbur-  until Ile ncnt  
out of officr and had ceased to be the agent of the plaintiff. 
The new contract of agency, inrplied from his reappointn~ent 
and his being allowed to kccp the lmpers the sccoiid year, ter- 
minated with his official year. A constable is the creditor7q 
agent only during the ,war he continues to he a constabl~.  
Respass v. Johnson, 20 S. C., 77. The law will not imply an 
agency for a longer time than the appointme~it. which pivcs 
rise to it, is to continue. 

PER PI-RIAU. Judgment affirlned. 

 PEAL f ro~ l l  the Superior Court of L a a  of FKANT<I,IN, a t  
Spring Terni, 1848, C'n ldu~ l l ,  .I., presiding. 

This is an  action of ussliwpsit to recover d a ~ ~ i a g e s  for the 
breach of a contract because of the nondelirery of a crop 
of tobacco, alleged to haro been sold by the defendant to ( 24 ) 
the plaintiff in the winter of 184.5. 

Several witnrsses testified that they heard the defei~dant say 
he had sold his crop of tobacco to the plaintiff for $4 per hun- 
dred to be delivered at the Franklinton depot. A witness, intro- 

2 .; 
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duced by the plaintiff, testified that  he went n i t h  him to the 
plantation of one Xrs .  Hcstrr, the mother of the defendant, 
and where he lived as an overseer, to see hi111 in rrlation to the 
tobacco, about 1 April, 184.5; that the defendant mas prizing 
i t ;  that  the plaintiff said, "Are you going to let me h a l e  your 
tobacco?" That  the defe~lda~r t  ~ q l i e d ,  "Our contract was that  
you mere to g ~ t  Kennedy's tobacco, and by the sale of it get 
money to pay iue; and as you failed to get it, I co~~cludcd to 
prize mine, and I shall go on with it"; that  the plaintiff re- 
joined, that made no difference, for  he could pay the money 
without getting Kennedy's tobacco; that  the plaintiff then of- 
fered defendant twenty cents per hundred for the priziiig he 
had done-to xhich  the deftndant did not assent. 

Another mitlless, on the part of the plaintiff, testified that in 
Ifarch,  134.5, thc defendant came to the plaintiff's factory a t  
Franklintoil ; that witness said : "What ! are you come to get off, 
too?" The defendant said, "So,  I hare  come to get tighter on" ; 
that  the plaintiff and defendant had a conversation to oile side, 
and he heard the plaintiff say to defendant, "As soon :I.; I get 
Kennedy's tobacco, prize it and send it off, I will be ready to 
tako yours." Several witnesses testified that tobacco had risen 
in  price bet~vccn the winter and 1 ,Ipril, 1845, aud a11 prored 
that the defendaiit lived with his mother as an  orerserr, and mas 
to ha re  the me-sixth of the crop for his wages, and that he 
raised no othcr crop ; also, that  h r  had beeii acting as his mother's 

agmt  aiid selling her crops for some two gears, and that  
( 25 ) this was generally known in  and about Frankli i~ton.  I t  

also appcared that in the winter and spring of 184.5 the 
plaintiff mas rrported to be in failing circ~imstances. 

There was no evidence that  the plaintiff had  got Kciillecly's 
tobacco or any part  of it. 

The defendant insisted that  his obligation to delirer the 
tobacco depended on a contingency that  had  not happened, 
namely, the failure on the part  of the plaintiff to get Kennedy's 
tobacco; and that  he was therefore not liable on this part of 
the case. h d  further, that  the contract nas made by liim as 
the known agent of his inother, and the snit ought to hare  been 
brought against l i r ~ .  The plaintiff, on the contrary, insisted 
that the contract did not depend on any condition or contin- 
gency; that it made no difference if the plaintiff were able to 
pay when the tobacco was delivered. And, on the other , q r o m d .  
the plaintiff insisted that  the contract was a n  individual one 
with the defendant; but, ercn if it  were otherwise, he mas enti- 
tled to recorer for the nondelivery of one-sixth of the tobacco, 
though there was no eridence tha t  the crop had been divided 
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and the defendant's portion set apart  to him. Tlie court charged 
that if it  were the contract between parties that the defendant 
must deliver the tobacco a t  Franklinton depot apart  from any 
condition or contingency, it was the duty of the defendant to 
tender i t  there \i ithin R rmsonable time ; and if he failed to do 
so, the plaintiff mould he entitled to damagcs, thc rumsure of 
which would be the difference between tlie colitract price and 
the rise in the price, if ally had taken 1)lace ; and if no rise had 
taken place, 1)lxiiltiff would be cntitled to recover a-i least 110111- 
inal damages. On the otlicr poiilt, the court charged, if the 
contract were that  the dclirery depended on the plaintiff's get- 
ting Kennedy's tobacco, prizing it and selling i t  off, and the 
plaintiff had not procured said tobacco, tlie defendant 
would bo entitled to thcir rcrdict. And the court also ( 1 6  ) 
charged that  if the contract wcrc made with tlie defend- 
ant as the agent of his n ~ o t l ~ c r ,  that the plaintiff could not re- 
corer, cren for  l l ~ c  one-sixth of the crop. The jury returned 
a ~rerdict for the defendant. 
,I new tr ial  was 111ored for and refused, and the l~laintiff 

appealed. 

R u s h e e ,  XcZZue and J l i l l e r  for plaintiff. 
( N l l t r w z  and TI'. H. IIc~yzi'ood for defendant. 

P ~ a ~ s o n - .  J .  Tlw first ~~ronosi t ion  laid down bv his Honor 
L 1 

is too general, and ougl~t  to liare been qualified. 
If  the contract was nnconditioiial, and the defendant had 

failed to delirer the tohi~cc~), the plaintiff was cntitld to recorer, 
p m ~ , i c l e t l  hr: was rcady and able to p:ry the 1)ricc. Tlw delivery 
of the tobacco and tllc 1)a~nwrit  of tlie price wcrc colicl~rrent 
acts; and, to entitle thc plaintiff to recorer, i t  was neccssarv for 
him to arer  or prorc that lie nTas ready to perforn~ his part  of 
tlle contract. The I,lailitiff, howcrcr, c a ~ ~ n o t  coniplnin of this 
error, as it was ill his favor. 

The  second proposition, "if tlie contract was that the dclirery 
of the tobacco dependcd on the plaintiff's getting Kc.nnedp's to- 
bacco, prizing i t  and sending i t  off, and plaintiff had not pro- 
cured said tobacco, tlle dcfcndnnt would be entitled to a w r -  
dict," is certainly true. There was son~c  evidence tending to 
shorn that  the contract depended upon the plaintiff's getting 
Kennedy's tobacco, but the evidcncc mas sliglit, and we cannot 
help thinking that  if particular instruction had been asked for, 
and the attention of thc jury had been directed to the distinction 
between what circunistances enter into and form a part of a 
contract, so that  thc contract may be said to depend on them, 
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and what are merely collateral, the jury would have arrived at  
the conclusion that the contract in this case did not de- 

( 27 ) pend upon the plaintiff's getting I<ennedy7s tobacco, so 
as to make that a condition precedent. If .I agrees to 

buy the tobacco of B, provided he can borrom $200 from C, 
the agreement is conditional; i t  depends upon A's being able 
to borrow the money from C. Rut if A agrees to buy the to- 
bacco of B, and, by may of assuring B that he will be able to 
pay for it, A tells B that he expects to borrow money from C, 
this is a mere collateral circumstance-the contract does not 
depend on it. I t  makes no difference how d gets thc money; 
it is sufficient if he has it ready. 

This point does not seem to have been made at  the trial, and 
is not presented by the case as made up ;  for which reason the 
plaintiff cannot have the benefit of it. 

The third proposition, "if the contract was made with the 
defendant, as the agent of his mother, the plaintiff could not 
recover, even for one-sixth of the crop," is unobjectionable. 
The mother owned the whole crop; the defendant was not a 
tenant in common as to one-sixth, he had no property in it or 
lien upon it (8. c. Jones ,  19 N.  ,C., 544), and might well sell 
the whole as her agent, and look to her for his sixth part of 
the price. 

PLR C n ~ ~ a n r .  Judgment affirmed. 

Cited:  Grandy  v. NcCleese ,  47 N.  C., 145; Plnnlc Rotrcl Po. 
c. B r y a n ,  51 N .  C., 85. 

LOCIS A. S I S O S  r .  HENRY Nl 'NSEIt1  

1. In a proceeding under the insolrent Ian-s, when the debtor has beell 
arrested on a cu. scr.. it is too late for him, after giving bond autl 
joining in an issue of fraud, to take eswption to the writ of 
ru. .su. 

2. Although the c t r .  \ ( I .  lung bc roitl. yet the court has jnrisdictio~l of 
the subject-lii;~ttrr, : I I I ~  ol)jwtims to any part of the ~~roc~erdings 
illust be 111atlr i l l  :111t tinlrb. 

3. Wlien the creditor alleges franil, if his s~ecification be not SUE- 
ciently certai~i. :md a ilefelldant, before issue joillecl. objects to it, 
and the court should refuse to illnlw it certaiu. it would bc error. 
But an objection to the sprcilicntion is too late nftcr issue joined. 
The verdict cures the defect. 
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4. The rule is that thc rerdict curcs a l l  o~~~issions or tlcfcc+s \\hic.li , 
mnst ilecessnril> hnre been l):~ssetl I I ~ I O I I  by the jury. 

6. It is not necessary that thc~ 1:1nil nllewtl to Iiarc I ~ w i  frnuclulclltly 
vonrtycd by the debtor should Iw oror the ralne o f  $10. The 
la\\- t1oc.s 11ot 1)cruiit tile tlvbtor to COII\-(~?-. \\-it11 illtent to (lefr:~lld. 
l;11111 or ;Illy otI1er /.;si7~lt, prop(Tty. 110 lll~rttc~r 110\\- s111:1Il t11e v;1111e. 

APPEAT, fro111 the Superior Court of Law of C u m m a r , t s ~ ,  at 
Fall Term, 1847, ( 'a ld tcc l l ,  J., presiding. 

This n a s  a proceeding upon a ctr .  sa.  returned originally to 
the County Conrt, where the proceedings were ordered to be 
disnlissed upon the n~otion of the defendant, and from this 
judgment an appeal was taken to the Superior Court. I n  this 
court the following specifications on a suggestion of fraud mere 
l~ iade  by tlic plaintiff, to wi t :  "That the defendant, Henry  
Nunnery, conceals and now is the owner of horses, cows, ton 
timber (several thonsand f re t ) ,  four mules, notes, judgments 
and accounts, a i d  that lie is also the owner of land or has an 
interest i n  land." 

The following issues wcrc submitted to the jury ( the t ~ o  
first not necessary to be inserted, as the jury found on them 
for  the defendants) : 

3. Did the defendaut own land or any other interest ( 29 ) 
therein at the time of issuing ca. sa.7 

4. Did the defendant conrey any land n-ith intent to defraud 
his creditors since the issuing of the ca. scr? 

5.  Did the defendant conrey any land with intent to hinder, 
defraud or delay tlic plaintiff in this action, since tlie issuing 
of the ca. sa." 

The jury found the third, fourth and fifth iss11r.s in fayor of 
tlie plaintiff, tliat is to say, that the dcfendant did own land, 
and did conr-cy land ~ ~ 4 t h  intent to defraud his creditors since 
the issuing of the ra .  ta.: and tllev further found that  the dc- 
fendant did conwy land ~ i t h  intent to Iiindpr, delay and de- 
fraud the plaintiff i n  this action, since the issuing of the cn.  w. 

Upoil the trial t h r  defendant morcd to quash the proceedings 
up011 the ground that the ca. V I .  WRS wid .  T11c court bein? of 
opinion that the defendant had m a i d  any irregularity by 
joining in the issue tendered bv the plaintiff, rcfnsed the motion 
to quash, and for the further reason that the motion to dismiss 
had been llerctofore adjudicated in this Conrt. ITpon the 
charge of the court the jury returned a rerdict in favor of the 
plaintiff. 'l'21~3 defendant then resisted the jlldgrneilt upon thc 
groui~d tliat tlie finding of the j w y  xTas too general and indefi- 

. X )  -. 
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- nite. The court overrulcd the objectior~, and gave judgment 
that the defendant be imprisoned, ctc. From th i i  judglnent 
t h t ~  defendant appealed to the Suprenw Court. 

ITT. R. Tl '~ig11t and H u s t ~ d  fcr  plaintiff. 
D. Rcid for defendant. 

R S ~ ,  . There is no error in the proceedings of the 
rolirt hclo\v. 

.lftt.r giving bond and joininy in an i ss~w of fraud it is  too 
late to take exception to the writ of cic. .sa. This is settled bj- 

I I J P ~ ~  th:ni one case. 
( 30 ) The ddcndant's coul~sel attempted to distinguish this 

case by insisting that the ca. sa. was not simply irregu- 
lar, hut ro id ;  that a void cn. so. cannot confer jurisdiction, and 
that jurisdiction could not be acquired by express coliser~t, lriuch 
less by consent implied fro111 a waiver or  neglect to take excep- 
fir n in ant time. 

If thc court derived its jurisdiction from the ca. sa., there 
would be force in the argunient. But jurisdiction of the sub- 
ject-mattcr is conferred by law;  the ca. sn.  and bond are only 
the Iileails of process to bring the party into court. A \ ~ ~ y  defect 
in pi-owss may be waived. 

Tlic argument prores too 11iuch. if t l i ~  court, when a ( a .  sn. 
is roid. has no jurisdiction and the proceeding is a nullity. 
Debtors v h o  have taken the oath and been discharged may be 
arrested again;  and should they rely upon the discharge, thr  
ans\iTrxr will be, it is n null i ty;  the ccx. sa. was \-aid, and the 
court had no jurisdictio~l. 

The ncst objection is that the specificatioll was tco vague, as 
no particular land was set out. Specifications are not required 
by statute, but have been adopted by the courts to aid defend- 
ants and inform tlieni to what to direct their proofs. 

If  R specification be lint sufficiently certain, and a defendant, 
befol-e i s s u ~  j o i n ~ d ,  objects to i t ,  and the court should refme to 
require it to be made certain, it would be error. But if a de- 
fendant does not object, and goes to trial, i t  is too late-he has 
taken hi? chance. Tile rcrdict cures the defect, for  it must be 
talrcn for granted that evidence was offered which proved that 
the defendant had conveyed some particular land with an  intent 
to defmud, otlierwisc. a ~ e r d i c t  could not hare  been rendered. 
Tlic rnle is that w rerdict cures all oiilisqims or defects which 
ltiuit llare necess:trilv bccn passed upon h r  the jnrv. 

.\ declaration in trespass for breaking the plaintiff's close in 
the county of Wake, is not too general, unless by special ],lea 
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the plaintiff is forced to reassign. So, trespass for ail ( 31 ) 
assault is  not too general, if defenda~rt will go to trial on 
tho general issue. 

u 

The last objection is tliat the ~ e r d i s r  is too vague because it 
does not describe any particular land, or find that the value is 
over $10. The rerdict is responsire io the issue. But it was 
argued tliat the land sliould h a w  I~een identified to enable the 
defendant to iliake a "full a ~ r d  fa i r  disclosure." 

The lam punishes the dcfcndanr for his frand by i~nprison- 
rnent; it  does not undertake to rwable him, by a ~ e r d i c t ,  to ~llakc 
a " f d  and fa i r  disclosure." TVhcii he applies a second time for 
the benefit of "the act," hc is to make a clcar conscicnc~, under 
the penalty of a second iinprisonnwnt. 

Tf the specification aud rerdict be certain, and the defendant 
makes a disclosurc conling fully up to it, still, if the plaintiff 
is  able to show illly othcr property x-hich has been fraudulently 
conveyed, the dcfsndant mill b(, again imprisoned until he 
iirakes a "full and fa i r  disclosurt~," xhic-11 is a condition precr- 
dent to his disrhargc~. 

Thc other ground is equally ui~tellahle. The act dces not 
allow a debtor to ronrev. with ,111 ilrte~rt to defraud, land or any 
other risible property to the ralnc of our cent. It prorides, if 
the debtor has no visible estate, real or  personal, and shall make 
oath that lie harh not tllc worth of $10 in any worldly iuhstailcc, 
either in debts o~ving to him or otl~crviise, orcr  and above his 
wearing apparel, c.tcA., mid that  he hath not a t  any time since 
his imprisonment or before, directly or indirectly, sold or other- 
misc disposed of a n y  purf of 7ri.5 w n l  or  prmonal c s fu tc ,  to de- 
fraud, etr. 

This language need only to be read to br understood. 
PER CURIAX. J ~ d g n l c n t  affirmed. 

A \ r r ~ . \ ~ .  f r o ~ n  tlie Superior ('c'ur! of Law of BEKTIE, at Fall 
Terni, 1848, Builcy. <T., presiding. 

31 
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The plaintiff agreed to make for the defendant one hundred 
fis11-stands, and to delirer t lmu a t  Colerain, a fishery on the 
Chonan,  betncen I and 20 March, 1825, at t l ~ c  price of $1.50 
apiece. The stands werc made and delirered within the time 
specified, and the defendant rcceired fifty of them, not in lwr- 
son, but by an  agent. The case states that the stands were not 
made agreeably to contract, and the defendant refused to re- 
ceirr the remaining fifty. 

His  IIonor, the presiding judge, instructed the jury that if 
ihe plaintiff made rhe stands according to contract and delir- 
ered tlic~n at Colcrain within the time specified, Ii(3 had a right 
to recorcr the amount the defendant aqrecd to pap;  that if they 
Trere not made according to contract, and the defendant had 
received fifty of t hcn~ ,  then they should find a verdict for  15 hat- 
ever they vcre  worth. The jury found a ~rerdict for the plain- 
tiff for  the sum of $134.69. of which $125  as i~rincinal. 

Judgment being ~ n d c r c d  accordingly, the: defindant ap- 
pealed. 

Biggs for plaintiff. 
J f e a t k  for defelldant. 

S ~ s i r ,  J. There is much want of prec+ion and clearness in  
the statenlent of the alternative portion of the charge. 

( 33 ) By the rules of granlinar the last relatire pronoun they  
ought to refer to the next antecedent v i t h  which it i s  

coni~ected, that  is, fifty stands. But  such n a s  not the under- 
standing of the jury. I f  it  had been, they could not have gireu 
the plaintiff damages for a sun1 exceeding $75. for that wo~ild 
h a w  bccn fhc price of fifty stands. if made agreeably to con- 
t rac t ;  on the contrary, thev have given hini $123 as the value 
of the casks received bp the defendant. The jury nlust hare  
111ldt.rstood the court as instructirig them that thc defendant, by . . 
wcclving :I part of the stands, had made the nhole 111u11ber his, 
n~itl ~ ~ a i  bound to pay for the d d c ,  altllough thc re~nnininq 
fifty n e r r  not made accordi~ig to contract. That  they 111nst so 
1 1 : ~ ~  understood the charge is inanifest froni the fact that they 
nllon-cd the plaintiff damages to the amount of $123, as the 
1 slue of the stands lie TWS hound to pap for. NOT, t1lc.y could 
not ha\-e valued the fifty stands which the defendant had talrcn, 
at that  price, for a t  $1.50 per sta~ld-the stipulated price-they 
could h a l e  bccn ralued a t  hut $ 7 3 .  But tlw jnrv had mid that 
the ~i41olc one h m d r e d  were defective17 madc and not accord- 
ing to the contract. Tlieu must, then, hare  rahied the whole 
lot,, upon the principle that the defendant had, bv wceiring 
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fiftx stands, reccirrd the whole and was bound to pay for the 
wholc what t h y  were worth. Tf it jvas not the intrnticn of his 
ITonor so to charge the111, Ire sllould hart, rc>rtified their iniseon- 
c.cption of his ~ ~ ~ e a n i n g ;  if he did so iiltc~~ld, 11c erred in point 
o'f Ian .  Tho stai~ds wcw delivcwd at 1211. place and within the 
time specified ; 11p. n inspwtioil, they v7c\'c~rtJ found to I)(, made not 
accordi~rg to the contract. 7 ' h ~  deferrda~~t r~tiybt 1mw rcfused 
to receixc any of them, and the plaintiff would hare had 
110 right to coll~plain. But he did take such a poltion ( 34 ) 

of the stands :is mere illade nearest to his agrecwerit-re- 
fas i~rg  tho reliiwinder. This IIP did nrithout objection fro111 the 
l)lai~rtif-f. The contract was for on(. huntlrcd stautls, at t lie 
price of $1.50 per s t i l ~ ~ d ,  A I I ~  not for  $150. The stands were to 
he delivcrrd brtween 1 and 20 March. Suppose the plaintiff 
had drlivered to the deftwdant fifty of them at one time, made 
;IS h r~  had cvntracted they shoidd IF made, and on anot l~er  day 
rc~nclered fifty more, badly iuadc, not coming up to the contract, 
would thc dcfrndant h a w  been obliged to receive them, though 
badly inadc? Certainly not. I f  by receiving the first fifty hs  
was bound to receive thc last, i t  would he because he had pre- 
?ludcd I~imself from refusing them, having already accepted 
theill. The defendant, by receiving the fifty stands, did not re- 
ceire the other fifty, and is  only bound to pay for them what 
they were worth. 

Tlirrcs w a ~ ,  t11ei1. error ill his Ho~ior 's  'huge. 
I I .  .Jndgment reversed, and a t ,~nir.c~ d c  I ~ O I I O  

a wa r d d .  

It is trntb the. c,lrrlr is t11~. officer of tlrt. caolirt to rcw~irr the writ, 
and nhntrver may hr rnisrtl ul)on i t .  :IS his office is the ~rlnce 
where the records of the court :Ire l i c q ) t  rind preserved. 

4. The de;~tll of tht. c.lcrlt t111ri11:: Itw1r-ti11w is 110 ~ ~ ~ ( 1 1 s ~ ~  for 110t rnak- 
ing the. return. 
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APPEAL from the Superior Court of Law of DAVIS, at  Fall 
Term, 1848, Moore, J., presiding. 

Under the proceedings in this case the plaintiff seeks to re- 
cover from the defendant, who is the Sheriff of Davir County, 
$100, the penalty given by Laws 1836, ch. 109. see. 18, for not 
returning process. I t  appears that the plaintiff recovered a 
judgment in the County Court of Darie, at May Term, 1845, 
against Nathan Handin, upon which a f i e r i  f a r i m  issued, re- 
turnable to August Term following, which in duc time came to 
the hands of the defendant's deputy, who collected the money. 
Early in the term of the court to which the writ was returnable 
the plaintiff applied to the deputy, jn whose hands the process 
was, for his money, which he refused to pay to him. On Wednes- 
day evening of the term the deputy, with the plaintiff, went to 
the clerk of the court, and the former offered to return the proc- 
ess and pay the money to him. The clerk reinarked he was then 

busy, and directed the plaintiff to call at  his oiiicr the 
( 36 ) latter part of the TI-eek and he would then receive his 

money. ,4t this time no return was endorsed on the exe- 
cution. The clerk was taken ill on Friday evening and died on 
Saturdaj--on both of which days the plaintiff attendrd at  the 
courthouse, to get his money. On the Monday followir~g the 
deputy stated he had not returned the fi. fn .  During the August 
Term the plaintiff obtained a judyment nisi for the penalty 
given by the act against the defendant for not making a due 
return of the writ. Upon that judgment the sci. fn. in this case 
issued. On the execution was endorsed, "August Term," etc. 
To the sci. fa. the defendant pleaded wul t i e1  r ~ t o r d ,  tender to 
the clerk and refusal, death of the clerk during term. 

The court adjudged there was snch a record, and submitted 
the other issues to the jurv, instructing then1 to ascertain from 
the evidence whether tlic defendant did return the execution in 
due time, as he was required bv la~v. I f  the- found he had 
done so, the plaintiff was not entitled to recover. The jury mere 
further instructed that the offer by the deputy to return the 
execution to the clerk, on the Wednesday evening of the court, 
was not sufficient to discharge him from the penalty, unless the 
plaintiff had agreed to enlarge the time within which the sheriff 
was required by law to make the return. Tf the plaintiff had 
so agreed, the defendant was entitled to their rerdict. The iurv 
found a rerdict in faror of the plaintiff, and the defendant 
appealed from the jndagment thereon. 

Ruf7is Bnrm'ngw for plaintiff. 
Lillis~gton for defendant. 
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SASH, J .  R'c do riot c20ricur ~vit l i  his Honor, the presidirlg 
judge, in tlir cliargc> he gave to the jury. I n  the first part of it 
he submits to them to ascertain whether the proceqs had hwn 
dulg returned according to law. The defendant had not 
tendered such a &a. If  he had it would have been the ( 47 ) 

province of tlw jury to ascertain the existence of tlie 
facts relied on as constitnting a return, and the duty of the 
court to instruct then1 as to their sufficiency ill lax- to 11;11c that  
effert. So with respect to the other portioil of tlw ch:n.ge. 
Thcl jury n a s  inrtructed, if tlic plaintiff had concliitl~d to N -  

large thc tiliie nithill v~llicli the defendant Traq to inalce hi\ 
retilrr~, i t  nould be a discharge. There n a i  no \uc.li defense 
made by the pleas. These, however, are errors, if they be such, 
which operate no injury to the defendant; for, from the case 
agrwd, the plaintiff is very clearly entitled to judgment against 
hini arcording to his sci. fa .  

TTe are entirely satisfied that neither of the p h i  to the coun- 
t ry  can avail the defendant. The first is, that he had tvndered 
the csecutioii to tlie clerk. who had refused to receive i t ;  the 
c.econd, that the clerk died during the term, ~ncaning, we pre- 
sume, that ,  in consequence thereof, he wa.: ui~able to make a 
return. To these pleas the plaintiff niiglit and ought to h a w  
demurred. If true, they were no answer to the charge. The 
law rcqaire,- that the writ shall be returncd to tlie court and 
not to tlic ckrk.  Tlic language of tlic f i .  f c r .  is. "and h a w  7011 
the said i l loi ieq besides pour fees for  this scrvice, before our 
said court to be held, etc., etc., and hare  YOU fitox xnd t h e r e  
this writ." The precept, then, is to be retiirlied to tlic c.o~rrt 
froili wliicli it  issued, and not to the clerk. I t  is  trne. tlie clerk 
is the officer of the court to rcccixe the n r i t ,  and ~vhaterer  may 
be raised nl)oii it ,  as 11i.: office is the p1:icr u l ~ e r ~  tlic records of 
the c o u i ~  : ~ r c  kept iuld preserred. I f  the clerk will not receire 
the returlr n.lien tcmdcwd to him, the officer, to diqcallnrge his 
duty, must retli1.n the precept arid the money, if he ha$ made 
it, to tlic court. They d l ,  upon a proper representation. make 
such ordcr a3 the case may require. and, ill a propclr c2av, direct 
their officer to rcyvi~-r the process. That  this iq .o i i  
shonn by tllr fact that if,  as in this case, the clcrk ihould ( 38 ) 
suddedy die, it ~vould exonerate the sheriff from making 
an\- r ~ t ~ i r n ~  w h a t c ~ e r  until anot1ic.r clerk slioulcl lw chosen. 
~v11tvl)y 1l11ic1i l o s ~  might be su.tained. not only h7 ~~lnin t i f fs  in 
esccntion, hiit *by othel suitor$. nTcitlie~*, t l im, nn. the tendor 
to tliv clcrk a l ~ d  hi:: ~ ~ ~ f u s a l  to r ece i~e  tlir l)roc2c+ :I due return 
by t l ~ r  def(~11da11t. 1 1 0 1 ~  \va. hi. tlcatli any rsmscS. 

T'E r{ ('I K I A I I  J~tdyii~eii t  affirmed. 
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'L'I-IE S T A T E  r. .TAMES A. J0NII:S. 

1. A I I  i~~dict~utant \vhi( . l~ (.11:1rgrs that ".\. H.. h t ~ .  eti. .. t'tc., with force 
;u~d arms, ou. t,tc.. dill 1)ublicly curse autl s m a r  and take the 
name of Almighty God i n  rain, for ;I long ti~ue, to wit, for the 
S] I : I~ 'P  of two hours. to the C O ~ I I I I O I I  ~~nis:~sicc, of nll th? citizens 
of the State. i~nd i~gi~inst the l)tv~(.t. : I I I ~  dignity of the St:~te." (.:in- 
not be supported. 

2. 7'0 rentlcr thc offel~se 01' t)rof:~nr s \v t~ :~ r i~~g  i~~dictable. the acts must 
be so repeated :IINI so 1)ul)lic ZIS to l ) e i ~ ) ~ ~ i c l  :In ; ~ I I I I ~ ~ : I I I ~ P  :111il ill- 
co~~renience to the. ~~uhlic.. for t l~ tv~  t l i ~ y  constitnte :I 11nbliv 
~iuisariee. 

3. I t  is not snfficie~~t to t 11r conviction of :I tlrfwi1:111t in such it11 intlict- 
ment that thr St:~te should show by its rritlrl~ce tli:~t thr defe~~d- 
ant h :~s  bet.11 guilty o f  ;I nuis:~ncr: the i~~dic t~i~cwt  s n ~ ~ s t  i41:1rge i t :  
it must svt fort11 srwci:~lly tilt, \vl~olt. f :~ct  with sui.ll cwt:~inty 
that the cwurt I I I : I ~  I)(, able to see, jndici:~lly. th:~t  it rests OII  snffi- 
vient grouuds. Sor \\-ill it be sufficient i f  the irulict~ne~~t cli:lrges 
that the acts \rere clo~~e "to the c20nmou ~~nisance of  :111 tlir good 
c+tizt~ns of the St:~tcb." n~rless tht. f:~cTs so c.hi~~'eetl :1n1on11t i l l  Ian- 
to :I nnis:~~>c.e. 

A\kve.\~. f r o u ~  t h  Supc3rior Court of Law of Roc~~rxc : r r~a r ,  a t  
Fall Ter.111. 1848, f 'aldtrvll ,  ,T., presiding. 

( 39 ) This was an  indictment for a common nuisance. I t  
apl)(w'ed on the trial of this prosecution that  a quarrel 

took place in Madison, n village of Rorkingham, betwecn the 
defendant and anotlltr individual: that the defendant mas drink- 
ing, and after the quarrel and scparation of the parties he 
cursed and s w o r ~  in a loud tone of voice for sonle time; that  he 
used r e rv  profal~e language, calling the nnme of Slmiyhty God 
in r a i n ;  that  his cy)rrial  abiisc n a s  dirccted a t  the i n d i ~ i d u a l  
in qnestion, and his family;  that  the Eiousr of the said indi- 
vidual mas situated two hundred yards from where the defend- 
ant  was: that the said individual and his farnilv were distnrbed 
thereby; that so loud was the cursing and profane smearing of 
the defendant, hc mas heard throughout the said village, and 
that his conduct was n-ell calculated to disturb the citizens 
thrreof. 

The court charged the jury, if they believed the witnesvs, 
they ought to convict the defendant. The jury returned a ver- 
dict of guilty. The defendant mored for a new tr ial  becanse 
of misdirection, which was refnsed. Judgment was pronounced, 
and the defendant appealed. 

.1 f tomey-General for the State. 
No coimsel for defeudant. 

36 
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NASH, J. The indictment in this case charges "that James 
A. Jones, late of, etc., at,  etc., i n  said county, on 25 March, 
1848, did publicly curse and swear and take the rlame of Al- 
mighty God ill l a in ,  for  a long time, to wit, for  the space of 
two hours, to the cornillon nuisance of all the ci t imr~s of thc. 
State, and against the peace and dignity of the State." The in- 
dictment further charged the defendant with going ar~ricd with * 
a loaded gun during the same time. The defcndant was con- 
victed. 

For single acts of profane swearirlg the laws of this ( 40 ) 
State liart. provided a remedy which is, by the legisla- 
tive power, deemed adequate to its puiiishnlent, to wit, a fir113 
for each act, to be imposed by a single nlagistratd. upon caori- 
viction before him. Rev. St., ch. 118, sec. 2. To rencfer the 
crime indictable the acts must be so repclated and public as to 
become an  annoyance and inconvenience to the public, for tlic~y 
then constitute a public nuisance. 8. 1 % .  Eilrr: , 12 K. C., 207 ; 
S. v. Debwry. 27 N. C., 371. The perpetrator is, in that  case, 
subject to an  indictment. Thus, if a nian is an Iiabiri~al pro- 
fane swearer and indulges in the r i r e  in public. .;o :Is to b(~conic~ 
an  annoyance aud ir~col~ver~iencc to the public, in the 1:tngnape 
of Chief d u s t i r r  T n y l o r  in Ellor's ctrsc, or to bcv~o~r~c~ inron- 
renicnt and troubleso~lir, in that of ,I,ctlqr. ( , 'usfor/ .  iu 9. P .  Rnld- 
uGc, 18 N. C., 197, he c o ~ n n ~ i t s  an offensc, a p a i ~ ~ s t  the rritninal 
law and is indictable. R. I . .  Tl'(11l~r. 7 N. C., 629. But it is 
liot sufficient to the conviction of the defendant that the Statc 
should show by its eride~icc that the drfendaut has been guilty 
of a nuisance; the indictment nlust charge i t ;  it  l m r t  S C ~  forth 
specially the wl~ole fact with such certaintv that the ronrt nlay 
be able to see, judicially, that  i t  rests 011 snffic*ic~nt grounds. 
Nor will it be sufficient if thc bill charges that the acts were done 
"to the coninion nuisauce of all the good citizw': of the State," 
unless the acts so charged, in law, a111ount to :I nuisance. This 
is shorn-n by the authorities before referred to. 111 T\7(~ller'$ 
cnsp the charge was that the defendant "\ws :I common, gross 
and notorious drunkard," etc., and "on d iwrs  othcr days arid 
times," ctc., "got grosslv drunk and conlitlittcd opc~l and noto- 
rious drunkenness." Judgment a a s  arrested, hecausr. dru~llren- 
ness becomes an~cnable to the nluriicipal la\\ :IS :I crime only 
mlie~i i t  is prac3ticy.d opcnly and in the view of the l)uhlic, which 
was riot charged in the indic tmc~~t .  Tllc cdaw of Ellrrr iq $1 

stronger one, and more dirwtly in point. 'IYlerc, tile 
rharge was that the defendant beir~q a11 mi l  disl)osed ( 41 ) 
person, "did, in thc public street of Jefferson, profanely 
clirsc and swear and take the nallw of A\lr~ligl~ty God in ra in ,  to 

37 
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the evil example," etc., and "to the common nuisance of the 
good citizens of the State." There the judgment mas reversed 
becausc the indictillent did not charge that the defendant was 
H comnloli profane swearer, and did not set forth acts amount- 
ing to a conmon nuisance. This decisicn took place in 1837, 
and has ever since been followed and considered as  sound and 

rn correct. I t  has been repeatedly decided by this Court that  pro- 
fane swearing is not punishable by indictment, in this State, 
when coiilnlitted ill sinqle'acts; but to make it so, it  has been 
intimated by sereral judges, it  111ust be perpetrated so publicly 
and repeatedly as to ber-me an annoyance and illconvenience 
to the citizens a t  large. 8. 1 . .  R T O Z P ~ ,  7 N. C., 224; 8. v. Bald-  
win, 18 N. F. ,  195. I n  the case before us the indictment does 
not charge the defendant with being a common and notorious 
nrofanr smtlarer: neither do the acts set forth in t l ien~selve~ 
imply, necessarily. that they were done in public, so as to be an 
annopllce to the citizeiis a t  large. Fo r  anything appearing on 
the indictment, in connectiou with this charqe, the cursing arid 
smearing mi7ht hare  been oil the public highway, and not in 
the hearilly of any 1)erson whaterer. We have seen that the 
word 11ublic or lmhlicly will not supply the averment of the 
presence of people to be annoyed, for  if the act complained of 
can bc co~~vidcred f r w  from lcgal guilt, it shall be so considcrcd, 
w t i l  the contrarv is ~ n a d e  to appear. We consider the act set 
forth in the indic t rnc~~t  as coining under the statute punishing 
profane s v c a r i ~ ~ q  by a penaltv. 

The i~ldictment further charges that  the defendant "did then 
and there go a rn~ed  with and carry a certain gun, loaded with 

powder and lead, to thc great terror of all the good citi- 
( 411 ) zms  the11 and there assm~bled." TJpon this charge no 

evidence was niren. 
D 

- 7  I hc al)peal in this rase was for error in t l i ~  cliarge of his 
Ho~ior.  the p re~ id ing  judqc. For  the same reason 111)ofi which 
we h t ~ r e  held the indici i~lci~t  insufficient we n ~ u s t  hold the rr i-  
dmce did not establish an indictable offense. 

Judgli~ent ~ ~ i u s t ,  therefore, he rererscd, and a ?;~~r ire  de ~ 0 ~ 0  

a rrarded. 
PER C I  RI\.\I.  Ordered to be rertified accordingly. 

P i t e r l :  8. 1 . .  P~pper ,  68 N.  C., 261, 2, 3;  8. 71. Ila~hanr, 7 9  
N .  C., 648; S.  v. Rrezuington, 84 N. C., 785; S. 1..  Crisp,  85  
N. C., 831 ; R. I . .  S h ~ ~ m r d .  I17 N. C., 716. 
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2. Procws of ;!tt;~cliinept oprr:rtrs only on such interests of tlir 
debtor as p s i s t  ;11 the t i i ~ ~ c  i t  is served. ;~iid not 011 snrh 3s m i l y  
nf terw:~rds :!rise. 

APPEAL fro111 the ~ u p ; r i o r  Court of Law of S . \ s a ,  at Fall 
Term, 1848, Dir X, J., presiding. 

This is an action of debt, comnienced by original attachment. 
The case i s  this:  Peter  -Irringttn, deceased, bequeathed the 
sum of $3CO to each of his grandchildren, Mary Drake. Adeline 
Drake, Richard Drake and Mourh in ,~  Screm,  the wife of the 
defendant, v i t h  the folloving l i ini tat~on orer :  "I t  is irly mill, 
if either of .aid grandchildren clie without leaving issue, then 
the propertg given to such one be equallv divided be- 
tween the surrirors." The legacies were paid to the ( 43 ) 
grandchildre11 respectirely; and aftcrvards Adeline died 
intestate, vitliout having had issue, and learing the others sur- 
riving, and Kelly Kawls becaii~e her adniinistrator and received 
assets to a greater value than $300; and, being summoned as a 
garnishee ill this suit, he stated the above case in his parnish- 
ment. 

The plaintiff inored for the condemnation of one-third part 
of thc sum tonards the satisfaction of his recox-ery; but the mo- 
t i rn  o n s  rcfuwcl and the garnishee discharged, and the plaintiff 
apppaled. 

Xillei. for plaintiff. 
R. Ii'. I l l o o ~ e  for defendant 

Rr FFIK, ('I. rJ. T ~ P  C'o1u.t coiicurs in the opinion of his 
Honor. A1ll ai tachn~ent w a r  be serrcd in the hands of any per- 
qon indrhtcd to thp defendailt or haxirig any of his effects. Bnt  
this interest of Xrs .  S c r e w  in the hands of her sister's admin- 
istrator is not a dcbt to the defendant, her hnqband, but belongs 
to him and h ~ r  in her right. I t  cannot become his but by re- 
ducing it into poswssion. Rcqardinq this interest as a debt, 
there iq an inconsistencv in attaching it as a debt to the hus- 
band, sincc, I!-liile outstanding, it cannot legally be his. H e  
mirht ,  indeed. release the demand or assign it in eqnity; but 
unless he collwts the money or disposes of the interest -the right 
of the wife c o ~ ~ t i n u r s  and would s u r r i w  to her or her rc1)resenta- 
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tive. H c  could not recover it in his 0x11 name, and it follows 
that i t  cannot be attached as a debt to Iiini. Process operates 
only upon such interests of the debtor as exist a t  the time it is 
serred, and not on such as may afterwards arise. Gentry 7). 

Wags ta f f ,  14 S. C., 270 ; F l y n n  I;. 14'illiarris, 23 K. C., 509. 
P ~ R  CURIAM. Judgment affirmed. 

Cited:  McLean  c. X c P h a u l ,  59 N .  C., 17. 

TTTllere more daniitjies are retaorered tlinn are demal~ded. the plxintiff 
mill be permitted to remit the esces.; and hare judgment for tlie 
I,rolwl' WIII .  011 r)itging the (.ost': of this ('(o~irt. 

~ P E \ I ,  f rom the Superior Court of Law of I)~PI,IY, a t  
Spring Term, 1848, Dick, J., presidil~g. 

The  case began by xirarrant before a justice of the peace for 
"the suln of $12 due by assiirr~psit." Upon  onussu sump sit, the 
rerdict for  the plaintiff and the damages assessed to $12 for 
principal money aild for interest $1.50; and from a judgrrlcut , 
accordingly the defendant appealed. 

Tlie defendant exccptrd to the instructions to the jury, but it 
is .not itlaterial to state tlie point, as his counsel abandoned it 
here, and morcd to rexcrw the jndgmcnt because there mis an 
excess of damages recorered abovcx thosc deuiarided. On the 
par t  of the plaintiff there is a motion to rcmit the excc3ss and to 
h a w  j i l d g n ~ e ~ ~ t  for thc residur. 

S t ~ m l g e  for  plaintifl'. 
TI .  Reid for defendaut. 

Rr FFIN, C. J. 11Ti/li(7tn.mi C. ( ' a~ t f~dy .  2 3  S. ('., 343, is in 
point for thc plaintiff, 011 the papulmt of costs ill this Court. 
Besides thr  reason there given, it is substantially doing only 
what the court would be bound to do on the motion of the de- 

fendant. For, if damages be improperly assrsd~d, as, for 
( 45 ) example, i n  a popular action, the judgment may be rightly 

rendered for the penalty without the darliapes; and, if 
rendered for  both debt and damages, upon error brouqht, tlw 
judgment is  not rerersed i n  toto and judgment arrested for the 
incongruity between the declaration and the verdict, but it is 
rerersed as  to the damages only, with costs i n  thc court of error. 
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and aflir~ned for the debt and the c a t s  ill the court below. 
E ' ~ c t l c 1 2 ~ l i  c. LooXup,  Burr., 2Olb. The  rcaqoll is that  tlx. 
higher court is to gire such judgirleilt as, upon the u-hole record 
ought to l l a ~  e been g i ~  en in order to terminate the litigatiou 
accordiilg to the right apparent between the parties. That  is 
the jurisdiction of this C'ourt u i~der  the statute, and therefore 
the judgment of the Supe r~or  Court must he reverscd as to  tlw 
s u i l ~  of $1.50 assessed for damages abore the sum demanded iu 
the narrant ,  n i t h  costs in this Court, a r ~ d  affir~iled for the su111 
of $12, thus demanded, and  nll the other costs. 

PER C ~ R I A M .  Judgment accordingly. 

CASE TI1\\.ShIITTbL) fl'0111 A i ~ ~ O ~  SLI ] )P~ '~O~ '  ('0lll.t of L:l\\, a t  
Spring Ter.111. 1829. 

This is ml action of debt 011 all an  nrd ~ ~ r a d e  o11 the >ubinis4o11 
of the intestate Jc~n l i i~gs ,  to rvhich the defclldaut pleaded 
the general iswe. Hc afterward- plr:~dcil a hlmiul plea. i 1 6  ) 
since the 1aqt eol~tiliuance. to which the plaintiff de- 
murred. TITithout any trial of the iriuc or any judylllel~t on 
the demurrer, the parties agrccd to send tlic vasr to this Court 
for decision on thc dcmnrrcr. and 011 certain i greed fnctq. 

S o  counsel for plaintiff. 
TT'inston for defendant. 

R ~ T ~ F I N ,  C. ,J. Thc on11 jurisdiction conferred on this Court. 
in cases at common law, is appellate. after a jndninent in the 
Snperior Com.t. The preqent cause, tllrrefore, cannot be enter- 
tained; but the parties must proceed in the caqe remaininc ill 
the Superior Court. Fach pnrtp nil1 pala his ov7n coqts in thi- 
Court. 

PFR C[ RII~. Jnd:nlent nccordinglv. 
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1. Om. act of .lsseml~ly i l l  rel:~tion to replevin (Rer. St., ch. 101) 
does not ~ywnl  nor s n ~ e r r ~ d e  the common-l:rw remedy of re- 
plevin. 

2 .  .it the (~o1nn1011 1:tw : ~ n  iiction of r~ l ) I~~vi l l  could only be n~:linti~ili(~d 
i l l  cnscs of :~cti~nl t:ilrinq. rntler our st:~tute taking ic, not nec- 
eus:rry to entitle the party injured to his rrmedy. 

APPEAL from the Superior Court of Law of Oiwr.ow, a t  ' 

Spring Term, 1848, Dick,  J., presiding. 
This is a n  action of replevin brought to recover a slave. The  

plaintiff, in taking cut his writ, did not make any afida- 
( 47 j vit, as required by the act of 1536. Rev. St., ch. 101, 

see. 1. F o r  this cause, on the motion of the defendant, 
the presiding 'judge ordered the cause to be dismissed, and the 
plaintiff appealed. 

No counsel for plaintiff. 
FT'. A. IVrigkt for defendant. 

N~srr, J. The error into which his Honor was betrayed con- 
sisted in considering the proceedings as instituted under the 
act of 1836, when, in truth, i t  is a proceeding a t  common law, 
in which no affidavit is required. The  act does not repeal the 
coinmon-lam action, nor supemede it, but simply applies the 
remedy by replevin to cases to which it did not before extend. 
Bg the common law a taking by the defendant was necessary 
to authorize this remedy, and such is the lanquage of the wr i t :  
"We command you that, justly and without delay, you cause to 
be replevied the cattle of B. which D. took and unjustly de- 
tains," etc. 1 Fitz. N. R., 68. Without a trespass by the de- 
fendant the writ could not be used. I f  the defendant came into 
possession by bailment, the plaintiff nTas driven either to his 
action of trover or  detinue. B y  the latter alone the possession 
of the property detained could be regained, and, even then, after 
much delay and subjecting the plaintiff often to inconvenience 
and loss, which the tardy recorery would not compensate. Much 
the most raluable portion of the personal property owned by in- 
dividl~als of this State consists of slaves, who, by artful  and de- 
signing men having or pretending a claim of right, can be in- 
duced to leave the possession of the proprietor and go into that  
of his opponent. To such a case the common-law remedy by 
replevin could not apply, because the defendant had not taken 
the slave; he did but detain him. I t  was the intention of 
the Legislature to remedy this evil by giving thir writ, where- 
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by the plaintiff might nlore speedily and surely regain ( 48 ) 
the possession of his property. The wordq of the act are 
very broad: "Replevin for slares shall be held and deemed sus- 
tainable in all cases, etc., where actions of detinue and trorer are 
now proper.'' I t  is unnecessary to inquire here 11-hether these 
words, broad as they are, can embrace ererg casc in which 
actions of detinue or trorer  for a slave inay he sustained. I t  is 
sufficient for our present purpose to show that the act of 1836 
was intended, not to repeal thr  common-law remedy of replevin 
i n  such cases, but to apply it xhen,  by the common l ax ,  it  could 
not be used. The writ, in this case, is not issued under the ac t ;  
if i t  had been tlie affidarit required i11 the proriso to the first 
section m n l d  have been necessarr, and his Honor would hare  
been r ight f in  lioldiug that the plaintiff's proccedinzs could not 
be sustaincd; but it is at ~omiilon law. The virit iq ((then and 
thcrt to ansnw the said Charles Duff- ,  of the taking and de- 
taining," etc. Thiq is the language of the writ as set forth i l l  

the .Yoturn Rrccizlm. -1 taking is charged, and IT-ithout pror- 
ing it on thr trial the plaintiff callnot entitle himself to :I 1 cr- 
dict, if the dcfcndant pleads not1 c ~ p i f .  Cuiilntins 7%. JI~G"il7. 
6 3. C., 337. 

PER CVRI IAI .  rJ~~itgiilent r ~ ~ e r s ~ c l ,  and a I * W I  ii P d~ I ~ o / - o  
a v a r d ~ d .  

1. Where tlrc tlec.l:n.:ltions of onr. nllrfpil to I>(, ; I I I  : ~ ~ c t i t .  : I ~ P  ol'l'rrtd 
to be given in eric1etic.e. it is incwl~lwnt 011 the jutlgc to cleter- 
mine n t  1~:lst so  f ; ~ r  ;IS to say n-ltc't11c.r t11c.re i.: sup11 / ~ ~ . i r i r c c  frtcic 
evidence of :lgeiicy :IS to rrnder the ;~c.ts and clrc~lnr:~tions of tllr 
prolmsrtl witnrss t l l o s ~  of the ]rl;iintif. 

3. Merely servi~ig ;I \v:lrr;~nt for dc l ) t ,  issut'tl :I jnsticv. is no evi- 
dence t11;rt tilt, ottiwr n-:IS the :~gt ,~it  of t l l ~  l)l;tit~tiff i l l  the w:~r-  
rnnt. 

API>F:AL from 1100~~ Superior Court of Law, at Special Term 
in spring of 1848, S ~ f t l e ,  .I., presiding. 

I n  April, 1838, a ~varrant  was brought in the name of Archi- 
bald Xuriroe, gnarrlian of the infant  cllildren, etc., and to tlie 
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use of Cornelius Dowd, trustee, etca., against William Barrett 
and others, for $49 and interest, due by note. I t  was executed 
by one Hedgepeth, a deputv sheriff, arid on 5 May following 
judgl~lcnt was rendered against Barrett,  and stayed on 14th of 
same month. TIE present suit was comnienced on 15 Dece1i1- 
ber, 1843, by warrant on the above-n~entioned judgment. The 
pleas were liil d e b d ,  paynlcnt, ple7re acl?ninistrucif. ITpon the 
trial in the Superior Court a witness for the defendant dcposed 
that he was a coustablc in 1838 in Moore County ( w l l t ~ e  the 
parties l i rcd),  and that in the latter part of the year onc Sowell 
de l i~crcd  to h i n ~  some 1)apers against Barrett,  which Sowell 
said he got from Hedgepeth, who was the11 sick; that he, the 
~ i t n e s s ,  took a negro on the papers and conmitted hi111 to jail, 

and either returned the papers to Hedgepeth or left then] 
( 50 ) with thr. jailer. I I e  could not say that  the judgment 

now sued on was one of thc papers; and it did not ap- 
pear that any exccution had erer  issued on it,  nor that Hedge- 
pet11 erer  had the judgn~ent in his possession. The witness fur-  
ther stated that in a short time afterwards Barret t  had tllr ne- 
gro again in l)ossession; and that early in 1839, Hcdqcpcth, 
a f t w  selling a wagon belonging to Barrett,  said that he had col- 
lected a great deal of moncy frorr~ Barrett,  and had received all 
thc debts he had against hiill, and that  soon afternards Hedge- 
1)etli left this State. The counsel for the plaintiff objected to 
the declarations of EIedgepeth. because he was not the plaintiff's 
agent and had ~ i o  authority to receive this ruoney. Upon cross- 
exailrination thc~ -\vitness said that  he had no knowledye that 
Hedgcpcth ever had the original judgn~r~nt,  or  had anythiug to 
do with thc n ~ a t t e r  further than to serve the warrant, as a])- 
pearcd from his return on it. The  court admitted th r  evidence, 
and then instructed thr  jurx- that if they were satisfied that 
IIcdqcyc~th had rcct>iwd the dcbt under an executiol~, or as the 
agent of the plairitifl', they shonld find for the defendant. The 
c,  urt t l m ~  sub i~ i t t cd  the quesiion of agency to the jury with 
directionr that Hedg~pc>th's cndorse~lient on the warrant was 
not of itself siifficie~rt to establish his  agency; but that if they 
fomid it frolii all the circumstances, their rerdict sliould be for 
the defendant ; if otherwise, then they should disregard his 
declaration and find for the $aintiff. 

Thc jury found all the issues for the defendant, and the 
plaintiff appealed from the judgment. 

Kelly for plaintiff. 
Ilfcndenhall and Irrtlell for defendant. 
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ELFFIX, C. J. The eridelice set forth in  the esccptiol~, and 
the questions made upon it, related altogether to the plea 
of p p i e n t ,  mid it is to hc regretted that tllc fonn of ( 31 ') 
the verdict does not allolr a deciuion to be 111atlr. cxc111- 
s i ~ e l y  on t h o s ~  quc,.tiollq, a i  the Court is of opinion that the 
decisioi~ ill the Su1mior ('ourt was enwwou?. Upc 11 the objec- 
tiou to the ( Y ~ I I I ~ P ~ ( ~ I I ( ~ ~  of H ( d e q ~ ~ t l 1 7 s  dwla ra t ion~  ~t was in- 
c.uluherit on the jitdge to dr~ter~llinc. at least so far  as to sav 
whether there n a* -.11('11 11) h i t 1  tc i t  if' cride~~cse of :lnency as to 
render the acts and dwlaixtions of Ht.dgcllrt11 those of thr  
plaintifi. 1 Phil. Er.. 103 ; Rohc~~ f\ 1.. ( r  IYJ \ /~J!J .  3 C'arr and 
Payrie, %0. It is thc province of tlw c m r t  to pass cn crcry 
q u w t i o ~ ~  of the ad~iii.;sibilitr of PI idenw. But wpposing the 
subn~it t inp tlic qncstion to the jurv to ililp1~- a decision that 
t h r c  lvas such p1tv1cr f a (  i i>  cridcncc of agencv. then that deci- 
sion vems to us to b~ C ~ T O I ~ P O U S  also. There i i  no evidence of an 
i~nthoritI- in Hrdgcl~etll to r w e i ~  c thc. 111o11cy. Ire i e n  13d the 
warrailt. ;md that is all I t  does not appear that hc ever had 
in  his hands the bond on nhich  the x a r m n t  was hronqht, nor 
t h l t  he held thc judgit~cnt nhen rendered; and it is csprccsly 
stated that  no c~xec~ltioll TKlS issued oil it. The caicx on this 
point is exactly that of I T ' i l l i n ~ t ~ s  P. 1T'i l l i t lm~on. 29 N. C.,  281. 
Indeed, the jury vc re  told that  the scrvicc of the na r ran t  I raq 
not sufficient to establisli the agency. Yet it n7as lcft to the111 
to find it-upon "all tlic circ~~inctanceq," vhen there war no other 
circum~tance rclera~lt  to the point. The witness spoke of L'soine 
papers" deli\ ercd to him bv one Sovell, n-hich hc said he got 
from Hedqepeth. But  Sonell's declaration x a i  not competent 
to establish that fact, rmd, h i d e s ,  the witness could not say that 
those papcw had anvthing to do v i t h  thiq claim. There was. 
then. no eriderice that IIcdgepeth collected this debt, nor that 
11e ~ v a s  authorized to collcct; and tlic jndgnwnt vonld he re- 
wrsed if that n e w  t h ~  nhole case. 

But tlie jnry fomld all the issiws for thc~ defendant, as i 52 ) 
~vell  those on n i l  d p h f  and p l r  n(l111in i 5 t 1c r  rif a \  on the 
plea of ~ncnt.  TThatr\er error may hare occurred in respect 
to the last issue 15-as harmless. The other tn.o pleas constitute 
independent bars, and no error is sng~ested. in them. There- 
fore. according to the cases of ni1i1oc.X 1%. E1r7lo(i,, 14 S. C., 260, 
and I l lor t rncy  1 % .  Runfing. 12 S. C.. 3, the jndglncnt must hc 
affirmed. 

PER CTTRIAJI. Judgment itfririncd 

CitetT Roy01 7.. 9prin.Z-le, 1 6  S. C.. 506: Crrtrch 1 % .  d l t R n ~  
50 S. C., 125; 19. ?>.  DicA.. 60 S. C.. 415;  C;ralit?r/ 1 % .  P'PTP~IPP 

4 .; 
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68 N. C., 361; Davis v. Hill ,  75  N.  C., 228; Francis r .  Edwards, 
77 N.  C., 274; Johnson v. Prairie, 9 1  N .  C., 164; Smith v. 
Kron, 96 N .  C., 296. 

.\ I,rongl~t :I w i t  ou :I note ill 1v11ic.h R W:IS the princ.irr;~l :1nt1 C surety. 
1% mas de:~tl and the suit ~ n s  z~guinct his adn~inistl;~tor mtl C .  
.it the return term .\ entered n ?~ol l< ,  prosrqcti :~g:lin\t the nd- 
~~linistr;tto~- of F! :ma tool< j~iiigrnmt ngainst (' nlonc. C', having 
paid the tlel~t. brought suit :~g:linst the ndministr:ltor'of B, 1~110 
in the niemti~ne li:~(l disl~ursc~tl a l l  the  assets in tlw pzlyinent of 
other dehts of equal dignity with that of A .  Hcld.  that the ad- 
n~inistrntor of li had coinnlitted no cle?.cr.stovit as regxrtls C ; that 
C'. as ;l surety. h:ld no further rights than A h:ld 1)ossessed. and 
A haring relinquished h i v  lien upon the :ISMS of li by discontinu- 
ing his huit :~gaiuht 11is ;~d~ninistrator, the right of thc surety. :IS 
the ~ul.~stitntr of his principal. to obtain priority. colllii only 
ilccrue from the con~mc~ncrn~ent of his :~t.tion against the ndmin- 
 str rat or of R. 

APPE~I.  from the Superior Court of Law of R . i ~ n o ~ . r ~ i .  a t  
Fall  Term, 1848, Caldwell, J., presiding. 

The  following case agreed was submitted to the court : 
Jesse Harpec held a note on defendant's intestate as principal, 

and plaintiff as surety, on which suit was brouqht against 
( 53 ) defendant and plaintiff, and the writ, executed on both, 

returned to Randolph County Court a t  May Term, 1843. 
The defendant, on return of said writ, had assets sufficient to 
pay said debt, but craved nine months before pleading. Where- 
upon the said Harper  discontinued *as to the defendant, and a t  
.luglist Terni, 1843, took judgment on said bond, mhich j u d g  
ment plaintiff paid 011 7 February, 1844, then amounting to 
$601, to recorer whicli this suit is  brouqht. 

Between the May  Term, 1843, of said County Court and the 
bringing this suit defendant paid out all the assets i n  satisfac- 
tion of bonds of his intestate on which writs were issued after 
May  Term, 1843. arid recoverv had before this suit was insti- 
tuted. 

I f  on the foregoing statement of facts the court should be of 
the opinion with the plaintiff, he is to ha re  judgment for $601. 
with interest from 7 February, 1844. Otherx~ise, jndqment for 
defendant that  he has fully administered. 

It is  considered by the court, upon the case agreed, that  the 
amount of the plaintiff's debt is  $601, with interest from 7 
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February, 1844; that the defendant hath fully administered t h ~  
assets of his intestate, and that he recover his costs :~gaillst the 
plaintiff, to be taxed by the clerk. 

It is further considered by the court that, the plaintiff recorer 
his debt and costs of suit out of the real estate of the defendant'q 
intestate, in the hands of his heirs a t  law; from which judgment 
the plaintii? prayed arid obtained an appeal to the S u p r e n i ~  
Court. 

AIIorchead for plaintiff. 
Iredell for defendant. 

K a s ~ ,  J. This is an  action of debt. The only question pre- 
sented by the case is as to the ~nanne r  in mhich the defendant 
has dispcsed of the assets of his intestate. I t  is admitted 
that they h e  been exhausted in  the paynent of the just ( 5.2 ) 
claims of the creditors. The plaintiff conte11d.i that in 
administering them the defendant has been guilty of a r l r z w c t t r -  
z i t ,  arid must arisner his claim r l ~  boitis propr i i s .  The s i t ~ ~ a t i o n  
of an executor i~ one fldl of peril, and i t  often requires great 
caution to discharge correctly liis trust. The Ian-nhcther 
nisely or not, is not  no^ to bc inquired of-liar m ~ d e  a dis- 
crimination betwcell the debts, of' a deceased person, as to t h ~  
order i n  mhich they shall be pa id ;  and if, in discharqing them. 
this order is k ~ i o n i n g l ~  violated by the esccutor it snb jc~ t s  hini 
to the liability of paving, out of his u ~ m  property. the creditor 
~ v h o  has been injured. .Imonq debts, ho~i-ever, of eryal dignity 
it is his pririlege to pay mhich he clioosc?, and, if there be not 
assets sufficient to pay all, he does no leqal in jnrg  to any one. 
The privilege i~ taken from him bv the bringing of an action at 
law or the commencing of a suit in equity by the equal creditor. 
His hands arc then tied as to a roluntary parnlent. without suit. 
In this State all bonds, billq and p r o l l ~ i w q  notes and liquidated 
accounts, rettled and signed, stand in the same rank, 'and hare 
precedence, in the course of administration, nrcr open : I C C O I I I ~ ~ S  

and ~ e r b a l  promises or liabilities created by operation of Ian.  
I f  n7e understand the ground upon nhiclr tlw 1,liiintiff attempt? 
to charge thc defendant v i t h  a d ~ r n s t i z c ~ f ,  it  is that the brinq- 
inc of tlie suit by Mr. H n r p r  .;o fixed thc arsets in the handq 
of the defendant that he c7ould not l ~ r '  il debt of equal diqnity 
without n 7-iolation of his dut\-. So far  :IS Mr. H n r l ~ e r  na. 
interested the poqition is correct, hut unfor t~~rmtelv  for the a r q -  
ment, Mr .  Harper  has no lo~igcr any intrre.t in this rnnttw. 
At tlie return tcrm of his ~ v r i t  hc entered a ~ o l .  pios .  as to the 
defendant, cnt himself loose from him and abandoned, so far  
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as his prior claim extended upon tlic assets of Hoover, all c la in~ 
upon the defendant. T~liillediately upon this discharge 

( r)r) ) the adniinistrator mas at librrty to pay any debt due 
from the estate, of equal dignity, and this pririleqe con- 

tiillled m t i l  suit a a s  brought against him upon solne claim of 
the same or some hiti+,r class. By the cornmoil law a surety 
who pays the specialty debt of his principal, whether with or 0 

without suit, h i s  a claim against his principal for so much , 
nloniv- naid to his use. 2 Wil. on Exrs., 669. 'The law is 
alterid k i t h  us as to the administration of assets. Rer .  St.. 
113, scc. 4. I n  such case the statute declares, "the claim of the 
surety against the executor or administrator of his principal 
shall h a w  the same priority against the assets as bclonged to 
the denland of the creditor." The most this action has done7 is 
to transfer to the surety, against the executor or  administrator, 
the right of him ~ i ~ h o s e  claim he has dischargcd. 'Beyond this 
it does not go, nor did it intend to go, and before the privilege 
conferred by it can be claimed thr dtbt  111ust he dischargcd by 
the surety. This was not done by the plaintiff until after all 
the assets had been administered in thc payinent of bond cred- 
itors. H i s  right was not and could not be greater than Har-  
per's. -1nd by the no7. p os. the latter had abandoned his lien. 
and stood upon a n  eqnality, and only upon an  equality with 
o t h r  bond creditors, :IS if he had not brought that action. 
Until he coinuienccd nl)on his bond another suit, the riqht of 
the administrator to prefer another creditor, equal in degree, 
was not disturbed. 1 Saun., 332 a, 11. 8. In the case before 
11s the judginent agaihst the plaintiff was o b t a i n d  a t  L i ~ g u s t  
'I'crm, 1843, of Randolph County Court. that  term i t  
was discharged by him on 7 February, 1844. H e  commenced 
this action 10 February, 1844, afte7r the exl~austion of the assets 
i l l  tht. payn~imt of debts of e q ~ ~ a l  diqnity. 

T11e dcfcnclant, i n  payi i~g those debts, riolated no duty, and 
was qnilty of no d ~ i m t a c i t .  

( .>6 ) H i s  Honor, after gir inq judgment in f i ~ ~ o r  of t h ~  de- 
fendant, upon his plea of fully administered, nent  fur- 

ther, and gave judgment that the plaintiff recover his debt and 
vosts of suit out of the real estate of the defendant's intestate in 
the hands of his heirs a t  l aw;  from which judqmenl plaintiff 
:rppealed. We are, therefore. to consider that  the latter judg- 
melit was not asked for by the plaintiff; the case docs not so 
state. and we cannot suppose, in the absence of all cvidence in 
the case, to the contrary. tha t  he appealed from his own j d g -  
ment . 
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This was air error or1 tlie part of the presiding judze, for 
nllicll tlie judgi~icnt must be reversed and the case remanded, 
that the plaintiff ~ i i a y  take il jl~dginent i / t~izt tdo, or against thr  
land at his option, or  neither. 

Rr r r - IK,  C. ?I .  The ql~estion 11l)ori tlir i2aw agreed depends 
simply upon the oreration of the act of 1829, on the plea of 
1 ~ t t .  I t  (watts that tlie claim of a surety who 
pays the dcbt -11211 ha\  c the same priority against the aqscts in 
the ha i~ds  of the principal's rwxiitor as bcloriqcd to the dcrnm~d 
of the creditor, n-liich n a s  thus discharged. Rev. St., ch. 118. 
see. 1. The whole effect of that is to keep u l ~  the d imi tv  of the 
dcbt, tl~ougli paid, foi. rlie k i ~ e f i t  of the siiretv, as it v a s  in tlit  
lialidi of the original rrrditoi.. ( ' h r r f i n  1 % .  JTaurs. 1 3  S. C.. 103 
This debt n as due by note, and it rlex cr attaincd a liiqlicr diq- 
nity aqainst tlrc principal or  his adiliirlistrator. llTntil the ad- 
ininistrator -\v:r- ined he could apply the assets to any other note 
or bond. .\fter the suit brought a11d discontinupd, he had the 
like libcrty; for the cnw. nnc then thc qanw as if no suit had 
been brought. When sued on othcr specialties, the adminis- 
trator could not defend the actions b~ pleadiilq th t  former snit 
011 this note. for it no l o n ~ c r  bound the nssets. and the nleas in 
the subqequcnt snitc must state the asqets truly at the time of 
the pleas. Clcarlv, then, as the administrator could not 
resist the reco~eries of the other bond creditors, he nould ( 57 ) 
riot hare  been liable to Harper  for the assets applied to 
their discharge. had he brought a second suit on the note after 
those recoreries. The same rule is applied by the statute to the 
debt in the hands of the s u r e t ~  for IT hoie benefit the diqnitp of 
the debt, acquired in the hands of the creditor. is retained, but 
is r a i d  no higher. Upon these ground? I concur wiih mv 
brothw \Tnsl?. that the defendant was entitled, upon the rase 
: igrcd .  to judqlnent on his plea of fullv adrniniqtcrcd. 

For  the reamlc  giren hv hiru. I ;1n1 rlcr) of opinion it waq 
cwonconc, ni thout n praTer to that cffcct. to c i ~ c  +ct:ment in 
w c h  n forni as to compel tlie plaintiff to go a g i n s t  the lands 
descended; and that ,  to that extent, the judqrncnt nmst hc re- 
T-ersed. so as to let in the plaintiff to take that judqnent or one 
(Iltn,ido, a t  his clection. A\nd to entlble him to proceed on (.ither 
of thoie judqrnents the more c o n ~ e n i e ~ ~ t l - ,  the case must he re- 
mitted to the Siiperior Court, so tlizt the judyncnt mnv be 
entered there, in order that the . S C ~ T P  filriil.\ on it may issu(> from 
that court instead of this. 

PE.\KSOT, ,I. I colwlir in this opinion. 
PER CLIZI L A [ .  Remitted to tlw rnurt helom 
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I .  \Vhere :I !wrnt boginq on :I lakc. :nld thcnve rlir~\ :I ( wt:rin W C I ~ W  
and dist:rncLe, the11 again a certain course :~ntl tli\t:mc2e. then a 
third l i n ~  a c2ertnin course :11!d diqtar~ce. thent e "n7ith the wintl- 
ings of the lake-water to the beginni~~g" : Hclrl. that :tlthough 
the di.t:mce n~entionrd i n  the thirtl line shoultl f , r i l  before the 
1:rlrc w:lr re:rched, yet.it  nus st he cont~~rurtl to stril,ci thc lake, :rnd 
t l~ rn  the boundary h~ along the Inke. 

2 .  If the cLonrse of the third line ~voultl not go to the like. then f rom 
the t e r ~ n i ~ ~ : ~ t i o ~ ~  of thr tlistance o n  that linc.. :I direct course ~nnr t  
be taken to the lake. 

3. .I plat, :rm~esed to n grant. C : I I I I I O ~  c.ontrol the c:~lls of the grant. 
where it does not lay down :I n:~tur:~l boundary therein called for. 

APPEAL from the Superior Court of Law of H Y I ) ~ .  at Spring 
Term, 1848, Dick, J . ,  presiding. 

This was an  action of ejectn~ent, i n  which the plaintiffs claim 
under the arts  of Assemblv qranting the vacant swalup lands 
in the State to the Literary Board and the defendant. under a 
grant to one Solomon Smith, issued in 1786. 

The question in this case is  upon the conrtrnctioi~ of the 
grant to Smith. which is mer~tioned ill the pleadings. The de- 
scription is this: "Lying on Pungo Lake, and beginning on the 
lakeside, a t  a place known by the name of the Old Landing, and 
thenct~ south 80 poles; thence west 400 poles ; thence north 80 
poles; thencc cast 400 poles, with thcb windings of the lake- 
water to the beginning, as by the plat hercto :mnexed doth ap- 
pear." The plat referred to is a pa ra l l e log ra~~~  formed by lines 

fronr the c a r d i ~ ~ a l  points, 80 poles hy 100, and does not 
( 59 ) lay down ally part of P u r q o  Lake. Tlic court below 

nonsnited the plain~iffs, :lnd they a1)pewled. 

11. P. Moore for plaintiffs. 
J .  TI. K T ~ ~ I  and Sl~a~rl for defendant. 

Rrvwrn-, C. J .  I'll(. decision dclwnds on tlw length and course 
of the third lint, "north 80 poles." I t  must he extended, beyond 
the distance callcd for, to the lake in sonic direction; because 
the next liile from its t c n ~ ~ i n a t i o n  is described as not only bcing 
"east 400 roles," but. fnrtherii~ore, as running "thence with the 
windinqs cf the lakc-water to the bcginning" on t11e lake. Fo r  
it has btwl decided i ~ r  a qrcat nuillhrr of caws, i o  a s  to he set- 
tled in this Stat(', that tht. i~~a the l l~a t i ca l  ca lb  ill a dccd must 
give way to those for visible objects capable of b e h g  identified; 
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as. for ela111p1~. 111:trkcd trres, :md, wit11 yet mart, reason, natu- 
ral boundaries. uh they are ralled, sue11 its r i ~ e r s  or  other 
strealus, n ~ o n n t a i ~ ~ s ,  rocks o r  other enduring ~ ~ m ~ u n m l t s .  In-  
deed. the rule has beer] folmd to hare  been laid down in the 
statute-book itstllf, a \  carlv as 171.3, in the proriiions for re,ur- 
re+g prior patrnts, u.liir11 direct that "the surrey( r shall pro- 
c e d  b~ ~llarkcd trees, if the w n e  can he f o l l ~ ~ d ,  or h) 11ntura1 
bom~daries. if auv men t iond :  and if there bc not nrt~rlrcrl trcJr-. 

thu.; g i r e ~ ~  11,nlic.; it plain that tilt> rule rests upoil a. 1uesunil)- 
tic 11 that t l~c re  i i  less probability of a mistake haring been corn- 
111ittcd in a line identified b r  marked trees or h r  a stream than 
in ortcx to be asc-ertained b -  t'lw chain and c o n ~ ~ ) i s i  111erely; and, 
therefore, that by haring regard to those natnral objects the 
intelrtiou of the l ~ a r t y  will more p~~obabl-  ht, fulfilltd than b r  
respecting the courses and distances only. Then, if the 
third line here, instead of being described as "north SO i 60 ) 
poles," had gone on further "to the lake," there could be 
110 v r u l ~ l c  in t.strndi11g tlw linc to the lalw, tllough it be tllrce 
or four time, tlic distanw. But in tnitll the call., taken to- 
gether, i m o m t  substailtid1y to that  suppowd; for, although the 
third lincl i \  ill itsixlf desc.ribcd b~ cdoui ie and di*tance o d r ,  y t  
tllc linc  fro^^^ it, t t w ~ ~ i n a t i t  11 goei "tlrerlct 11 it11 t l r ~  11 / n d i n q s  o f  
thc' IN/,  11 t o  fir c llc~qitr it itrg," xhich  11eces.aril~ carries tllc third 
lint, itself to 111c lakc. Illdecd, the case i. prcciiely thc silllie a t  
Hnrci~l~tc i i~  1.. Ccisto, . 10 C., 21, in ~v l i i c l~  o ~ ~ c  of the points 
way on this tiescription : "then north 12 clegrcei, caht 530 pole,, 
the11 along tlic thoro~~t-l ifare to the f in t  static 11" : and it was 
held that tlic l i l~e.  north 12 clcgrees, east >30 ~ d e s ,  vent to the‘ 
t h o r o ~ i e l ~ f n ~ ~ t ~ ,  and tlw next with the tho1 ougllfare t o  the brgin- 
ning. 

Tt n a,, hov t.1 c.r, argned at tile bi1r t l ~ a t  the, 1)laintifTs \vevJ 
entitlcd to jndenlcnt upon the case azreed, hecanst,. at all event*, 
the patent did 11ot c o ~ c ~ .  all the land claimed b- t 1 1 ~  dc fenda~~ t ,  
ina in~~ic l l  :1\ tl~c, lint, wa, to 90 froni thcx 1mi11t a t  n l ~ i c h  tlw di\- 
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fmlc2r eaTc o ~ ~ t ,  t 1 1 ~  1 1 ~ a r w t  x a  to thc lalie, n.hic.11 i i  at a point 
cwl~~idcrahly east cf that ~ r l ~ c r e  thc third linc intcwwts t h ~  lakc. 
whrn extended due north. Rut thr, l)oqition i- not r o r r ~ c t  ill 
this c.a.e. I t  nonld he trlic.. if the third linc, 11urwi1le ~ t q  cr,urw. 
would not tow11 tlir lake a t  al l :  for, in rll:lt c:~w. after complet- 
ing the distnncc~ c d c d  for 011 thcs third line, the lalrc, on xhich  
thcx li111d n ~ u s t  \I? homlded, conld only be rcaclled b , ~  cha~lging 
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the coursc. and then the ~ ~ l o s t  direct course 1111lit be adonted. 
f ( ~ r a i n ~ u c h  a.; tllcrr can \w no other certain onc. But neither 
course nor diqtarlcr ran be departed from further than the one 
or thc  other is neceiwrilv controlled bv other calls. Tn all other 
rt~spects they , t a d  as if tllev nere  the \ole t ~ r n l s  of d e c c ~ i p -  
tion. H e w  tlic rrror ill the d i~ta~~ce-$O 11o1eq- i~ the onlv one 

w11i~h is apparent, and that is c.orrected by carrying the 
i A 1  ) line to the lake. R l ~ t  as tlw line, when protracted north. 

actually intersects the lakc, that course rlluvt be pur- 
sued, hecai~w there is   lo thing to turn the line in anv other dircv- 
tion. 

Howewr the plat w111ir.xrd to n grant mav, in wllle vaies, aid 
in the interpretation of ambiguous calls. it  cannot 11al-r~ any 
effect in this cascx, si~lce it doeq not purport to lay donil the 
lake at all, a l t h o u ~ h  thr. accompanr-in$ dcmipt ion  cd l s  for it 
twice, and the act of 1777 expresslv I equirc.; n x t r r  causes  
crossed or touclled. and other remarkable places, to be s ~ t  down. 

T h t ~  omission rtwdc-r.; it  highlv ~lrobable that the plat was 
made without actual wr rey ,  and thus deprives i t  of whateyer 
crrdit it 111iq11t o t l l e r ~ ~ i i r  hr ~ n t i t l c d  to. But, at all erents, there 
iu nothinr on it 1vhir11 I ~ I Y ~ W ~  t h ~  l i n r ~  wl~ich  ( d l  for the 
Inke fro111 going to or 114th it. 

PI, ~ W S .  ,J. T c011~11r in this 01)inion. 

S i s r r ,  J .  The q~~est io l l  laiced in t h i ~  case was decided in thc 
Tear 1793, in that of ,Vur ld i f r~-  I . .  Fo\ t r t .  2 N. C., 237. The 
call of the third line in that case mas ('tllrnce south to a \I-hite 
oak, t hen  n l o ~ c q  t l lc  ril c>r to  i h r  h r g i ~ l t z i ~ l q . ' '  The wllite onlr 
stood half a mile from the rir er, yet the Court decidcd that  the 
r irer  \$as the b o i ~ ~ ~ r l t ~ r y .  In :I w r T  recent Case the same point 
n.8. d r c i d d ,  and that of ,~" 'crt~t lcfr~r rrfcrred to and approred. 
lJrPirrri11 1 . ( A l c h ~ i n t  9 N. C.. 169. Tlierc, the call.. of thc~ 
grant yere  : be~ inn ing  at a red oak 011 Drowning Cwek, t h e n c ~  
south three degrees nest  I 7 9  lmle.; to a pin?, thence north 
eiqhtv-sc~rcti degree, ncJit 179 poles to a hickory, f h t  r l c  P / 1 1 1 ~  

o  5 o f  f t t  f 1  I n ~ .  The distance called for 
in tllr third line gare out bcfore rrlaching the in-amp, nor could 
ally hic?iory be folll~d, <>ither at the termination of the disiancc 
or at rhe s m n l p .  Tllere the decision was flint the . s ~ c ~ z m p  n7as 

the boundary and constituted the back line to the bezin- 
i 62 ) ning, and that the third line was to be cxteridd to it. 

Tn each of thesc cases the Court rtsted their decisionq 
upon the calls of the grant. I t  Tvas apparent, in the firqt caw. 
that the rive], v a s  intended to be the terminus, and the qnnlnp 
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in the latter. T l ~ o w  caws clifler fro111 the 1,iwerit o~l ly  111 tlie 
fact that the granis in the former called for trees a i  c20rners; 
here there is nothing but course and distailce. Thc calls of thc~ 
Solonioil Smith grant, under nhich the defendant c.laims. a r r  
as follo~rs:  lying on the caqt side of Pungo R i ~ r r  and on P I I I ~ ~ O  
Lake, .beginiliug oil tlie Iirkeiidc, and ru~lrlinp thclire a u t h  80 
poles, then west 400 poles, t lml  11r1rth 15 I)ole., rlle~lcc cxaqt 100 
poles, with t h e  usi~ldi , iq\  o f  t h e  laXc-zi atel .  to tlic~ brgi~lning. I f  
the third line .s~o11- ~17lielr tlic diqtancc, pi] es oiit. R I I ~  you tl~eii 
run directly to thc. bcqil~niilg. due cast, it i i  I I I : I I I ~ ~ ( ~ Y ~  t l l ~  1:1nd 
will not touch the lake, escept at the Legillning 11oi11t ; aud t n o  
important descriptions of the grant as descrihcd, to x i t ,  "lyiuc 
011 l'111140 Lakc" and "thc windings of tllr lak(x-natc~r." a re  
omitted. The grant has assigned to thc t l ~ i r d  line t h r w  de.cri11- 
tionb-the course, distance, and t h ~  lakc. Tlic lnttcr, if  c allctl 
for, controls both the former;  this is ad~nit ted.  Tt is as niwll 
called for in the Smith grant aq it na ,  in tliv grants in cithrr 
of t h ~  caw- ( i tcd.  ;ind tliosr c a w  citnhli.;h tllc~ 1;1\\ to bc that ill 
\uch a description tile 11niura1 o l ) jc~t  i. sufficiei~tly c a l l d  f o r  to 
designate it as the honiidary intcwdrd. Aldol)t t l l ~   lain in tiff-' 

C'ited: C o u p r  1 % .  T l l i f c ~ .  46 S. C.. 2 0 7 ;  ,V /~r t t i l l  1,. D u ~ ~ r , r p o r t .  
ih.. 3 9 2 ;  C a ? i ~ p b r l l  i s .  R ~ ~ a n c h .  411 S.  C., 314; Jli:c,ll r .  & ~ I I I I -  
mons, 79 IT. C., 1158; R ~ d r i z o n t l  I - .  S f c ~ p p ,  100 N. ('.. 2 1 9 ;  R ~ O I I  11 

r .  IIolrse.  I18 S. C., 976;  II icj t lo~i  1 % .  Rim. 119 S. r'., 631. 639 ;  
R o i c . ~  1 % .  I , I I ~ I ' / I ( J I  ( ' ( I .  1:33 S. C., 137 ; I171~ifctl, P I  I C ' , , c s ~ r .  140 
N .  C., 284. 

-'I 
.I., 
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I .  'l'he tlccl:~ratio~l?; of :I slave at : I I I ~  ~ ~ r t i c u l x r  time. ;IS to the state 
of his I~e:~lth. ;Ire from necessity :~riinissihle in evidence. 

2. \Vknever t 1 1 ~  l~o(!ily or I I I ~ > I I ~ ' I ~  feelings of an inclivi(lua1, at :I 
p;~rticul:~r tin~e. ;lrtl iunterixl to he proved, the expression of such 
f r r l ins~.  ~nntle :it or won 11efore that time. is el i(1enc~-of course. 
\ni)jwt to I)c \wigli~tl h~ tlic jnrg. 

A l ~ ~ ~ ~ ~ .  from the Superior Court of Law of I J E K ~ I ~ ,  at Spring 
Term, 1845, A'ettlr, .I.. presiding. 

The action is in case for fraud in the sale of a slave named 
Jack. The plaintiff purchased the slave frcrn the defendants, 
in January,  1842, and he died in  the following fall, of consump- 
tion. To show that Jack  was unsound a t  the time of the sale 
the plaintiff prodnwd a Dr .  Rarron,  who stated that he saw 
Jack ili the fall of 1841 ; that his al,pearance, then, indicated 

to him that his health was bad. I n  answer to his in- 
( 64 ) quiries, Jack  said he then had a sharp p i n  in his breast, 

and from the sicklv appearance of his skin and his hur- 
ried respiration the witness had no doubt he was then laboring 
under the incipient stages of consumption. Dr.  Arniistead and 
Mr. Capehart also saw the negro in the fall or  winter of 1841, 
while in the 1)osse~4oli of White, one of the defendants, before 
the plaintiff bouyht him, and testified to the declarations of 
Jack  as to his f l ~ ~ n  situation. The defendanis objected to the 
admissions of tlir declaraticns of Jack  a t  the time thev were 
c~ffcred; the court o rcwded  tlie objection. The jury found a 
verdict for the plaintiff, and  the defendants moved for a new 
trial h~cause  the court had admitted t h ~  d~clara t ions  of Jack,  
and the court orerruled the motion, and the defendants ap- 
pealed. 

Heath for plaintiff. 
( 65 ) ?\To counsel for  defendants. 

X I u F r ,  J .  Therc cw n bc no doubt that his I& nor was correct 
in admitting, ap evidence, the declarations of the slare as to the 
state of his health a t  the time thev were ir~ade. The question 
was as  to the health of Jack  before and a t  the tinw of the sale. 
And whenerer the bodily o r  inental feelings of an individual, nt 
a rart icular  time, are material to be prm-ed, the expression of 
such feelings, made a t  or  soon before that time, iq evidence. 

*NoTE. -T~~  Chipf Jtcnt ic~.  lwinn related to  one of t h e  partirs. ra1.r no opinion in 
this case. 

54 
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Whether they were real or feigned is for the jury to decide. 
1 Greenleaf Eridence, 178. Upon this principle it is that the 
declarations of a wife, made in~ir~ediately after receiving an 
injury, are rweiiable as evidrnce in ail artion by her and her 
husband-not to show who did the injury, but as to its extent. 
Thompson 11. Trez*anion, Skin., 102. Inquiries by medical men 
and the ansm,rs to then1 are evidence to show the state of health 
of the individual-it is admissible from the very nature of the 
thing. &tveson v. Lord Kennaird, 6 East., 188. So, in an ac- 
tion for an assault and battery, what the plaintiff has said to 
his surgeon, of what he has sufferc$ from the assault, is compe- 
tent evidence. 1 Phil., 332. Such declarations made by a white 
man, then, are clearly adiiiissible in evidence. I s  the principle 
varied when proceeding from a s law?  From the nature of the 
e d m c e ,  me think not. I t  is admitted fro111 necessity, and as 
being in the nature of purs 1.m g~sttr . TII Pluncy 7%. O v ~ r m u n ,  
18 N.  C., 402, the declarations of a slave were admitted in evi- 
dence. He  had been bound apprentice to the defendant, to learn 
the trade of a carriage maker, and the action was brought to 
recorer damages for not teaching h i n ~  thc trade; the defensct 
\ray that the boy would not learn, and his drrlarations to that 
effect were admitted; and the court say they are admitted 
because they are evidence of his disposition and temper, ( 66 ) 
which are the subjects of the investigation, and these can- 
not be ascwraincd except in that way. (;yay v. ?-oung, 4 Mc- 
Cord, 38. ir ix direct authority. That mas an action for breach 
of n warranty of the soundness of a slave. His declarations, 
that hc had a pain in his side, b,v which the disease was de- 
tected, were lleld to be adlnissiblc. So in T U ~ I ~ C T  v. linox, 7 
Munroe, the same doctrine is held. The act of Assembly upon 
the subject of persons of color being witnesses against white 
persons does not apply. 

PFR CURIAXI. J ~ ~ d g n ~ e n t  affirmed. 

Cited:  Lusk v .  McDaniel, 35 E. C., 487; Wallare v .  JIcIn-  
tosh, 49 N. C., 435; Bell I ) .  ilfo~?is~tt, 51 N. C., 179; O a r d n ~ r  
11. Klictfs, 53 X. C.. 376; 8. I* .  Harris, 63 N.  C., 6. 
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~ T L A L  f ' ron~ the Superior Court of I,ax of DLYI,LA,  a t  
Spring Terni, 1849, Dirli. ,T., presiding. 

The lessor of tlict plaintiff claimed the prc111isf.i as a pur- 
chaser of them as  the lands of Harold Blackinore, under a 
judgment ler1dert.d aqainst hi111 a ~ l d  a i ~ c ~ r i  fu f i c is  beariug teste 

the fourth Mollday of September. 1843. 'The execution 
( 67 ) n a s  levied on 20 Octobcr, and the land \\as sold in 

March, 1834. whe~i  the lessor of the plaintifl' purchased 
and took the sherifi'b deed and then brought this action. The 
plaintiff further gave eridencr that Sarah Pasteur was 
seizrd iu fee of thc l,rrniistq, and b r  h r r  aqeut, -1lexander Stan- 
ford, contracted to \el1 tlirtll in fce to 13lackn1ore on 27 .\pril. 
1841 ; for the perforn~ance of vliich Stallford executcd his 
corer~ant to Blaclrmore, and that  Blackinore immediately en- 
tered into possession. and afterward-: 1 aid tlw ~~nrc l i a se  riloney. 
The p1si1itif-f further prored that in October, 1843. Blac l i~ l lor~~ 
contracted with Hil l  for. the sale of the prenlises to him in dis- 
charye of a debt nhicli he owed Bil l ,  a ~ l d  as igned to I-Iill Stan- 
ford7% i.01-enant, but dated the a s s i ~ ~ l r t ~ c n t  as of 1 July,  1843, in 
ordw iliat it nligllt aliprar to liarc heen made before thc judc- 
~ i i e ~ l t  recmcred azainqt B lack lnor~ ;  and that thereupon Black- 
111orc netit ont and Hil l   c cut into lmczession of the preniisea. 

lZpo11 tlir forrqoi~ig caw tlirl t l c f (wdal~t '~  courl\cl prarcd  thc~ 
court to iustruct the jury that  tlic plaiiltiff had no titlc aud 
could not recorer. But thv court rcfuqed qo to do, and in- 
structed the jury. if thcu found t l ~ t  Hil l  m w t  into possessiou 
under Blackniorr, that then the plaintiff ~5 as entitled to recover: 
for that  it would only be iieceqsarv for thc plaintiff to show tlitl 
judcincnt slid e\eclltiot~, sherifff': w l ~  and ( ' 0 1 1 ~  ('\ ~ I I ( Y ~  t o  t l i ~  
1 ~ ~ s o r  of t l l ~  plaintiff. to crlablc hi111 to rccmt3r :12ainit Black- 
more. were h r  in pow~ssion ; and tllat thc same \\.a% sufficient to 
entitle him to recorer from anv 1)erson who \ V W T  into 1)osse;- 
sion undc\r Rlack~~iore .  Tlie i u r ~  found for  t l ~ e  plaintiff. and 
the defcurlant appmlcd from thc jndqnlent 

RUFFIX, C. J. Tlie instructiorl would hare  bem correct if 
Blackiuore had beni in possession a t  the tinif of the sale and 

.7fl 



the> t r u s t c ~ ~  TI a. 110 1011::cr ti id ill tnl-t {'or 1li111, h111 for hi5 
a s s ig~~er .  Tlliq n a i  laid (1on11 i l l  J l r i l l  I I l n l  1 I < .  But, in trnth. 
the plaintiff Iicw r c l i e ~ r d  tlic drfcl~d:!~lt fro111 pro\ ing 
tllc 11ature of 1~1~ t~ l i11~01~" ' i  illtcrest br- p i ~ i n g  the proof ( 6!) ) 
lii~llself. The c a v  \XI+, tllerc401~~. hut tlw co11l111or1 o11c 
in \ \ l l icl~ boili l):irril,. clai11, u11d.r t l ~ t ~  s;r~~ic> 1)rrwll. and, for that 
reason. 11eit11r~r r a ~ i  dcnr i h t ~  :ill(, of tl1'1i l)ers011. i i ~ ~ d  the ~ I I P , -  

ti011 is si~iipl\ 11 liich of t l l n~ t  tlc:i\ ccl 111e hcttc'r titlt, froin their 
('011111101t 17('1id(~t' 

'I'll(, clefmda~lt'i pnrc.ll;~w. rertailllv. ol)cratcx.; only fro111 tlic~ 
(la\ it w n i  it1 f:~c*t 111ac1c. If it .hall tnr11 out that tllv e s e c u t i o ~ ~  
had tllet~ 11ee11 ist~led, tllc~rc~ i b  t n l  cn(l of' the qur-tioil. and tlw 
l)ll!intiff tiiust reco\ cr ha  force. s i ~ ~ l p l - ,  of i t<  l ie~t .  Rut if Ilie 
lmrchasi~ n a s  prior, the plaintif? can o d y  recnwl- by shov-ing 
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that it n a s  not for  the payllcnt of a just debt or other valuable 
consideration or otherwise not b o n a  fide, bnt fraudulent. 

PER CUKIAX. Jiidgnwnt rerersed, and w n i r e  d r  nom. 

\VIicl~ :I term of office, ( ; I S  tlr;~t of s l ~ ~ ~ r i f f )  is for ~rrore t1li111 011f~ y&:1r, 
the I~outls give11 for the f;ritl~ful tliscl~;rrgc of thc duties of his 
office. n t  t l r ~  tinip of tlir : ~ l ~ l ) o i ~ ~ t ~ ~ l w t .  i~nd the IIPX bonds ~ ~ Y P I I  
fro111 time tn t in ip  :~ft~rn-ni'ds. are cwnulntirc: t h ~ t  is. the firqt 
I~ontls cnnti~ine to hi. ;I srcl~rity f w  the tlischnrw of the ilntics 
tli~ring the \~-holr  terrr~. i~ntl t l ~ c  IIPIT. 11o11ds t~ecn~iie i111 i1flc1ition:il 
srcvrity for the‘ tliscl~argcl of ~ c l i  of tlw tlnties a s  II:IY~, not lwrn 
l)erf~nl~~t.(l ;rt the time they ;Ire siven. 

A l ~ ~ ~ ~ . ~ ~ ,  from the Superior Court of Lan of W \ K ~ : ,  :it Fall 
Term, 1848, Dick, J. .  presiding. 

( 70 ) This was a ca'se agreed, and the following arcJ t lie fact, . 
Jalncs Ednxrds  n-as elected sheriff of the c o ~ ~ n t r  of 

T a k e ,  for tn o years, coml~~cncinp a t  , l u p s t  Ses~ions,  1946. 
when he gave a bond in the penal sum of $.5,000 for the mllcr- 
tion and pamHent of t l ~ c  count-, pnriqh and school taxes. .It 
.iugust Sessions, 18-17, hc executcrl a bond. f o ~  the same pnr- 
poses, in tlw pmal  sum of $5,000. in c~onformitr with the law 
requirine a rcnclr-a1 of his official bonds. and ditd ahout 20 Sep- 
teluhcr folloning, ~ ~ i t l l o u t  har ine  made an>- ~ett lement foi- t l r ~  
wid  taxes or an7 portion of them. 

The sheriff, at his drath. had collected, on account of wid  
funds $7,770.86, of which $1,095.18 was on account of the com- 
mon-school fund. and the residue for coimty and parish taxes. 
On 28 January,  1849. thc plaintiff, MTillialn R. Poole, as chair- 
m m  of the board of superintendents of  co111111ou schools,  ha^-inq 
demanded the moner due that f m d .  of (he  dcfendnntq ac. sureties 
on t l i ~  official bond of I i l~qust ,  1847. and the\- refusing to pay 
the smne. inititiittd this w i t  bv e i r ine  notice to them of an 
intended niotion for j l dz l i~mt  against them, a t  Frbrunr- Ses- 
sions, 1848, for  the said sunl of money; ~ i h i c h  nra4 dorw; a 
motion m ~ d e ,  judqnlerit of the County Comt  wndrred therefor, 
and an apl,eal taken to the Superior Co~ir t ,  r h e r e  the cause 
pended until this term. 

After the institution of this suit an action w a ~  commenced in  
the County Court of tTake on the bond of A u p s t ,  1846, at 
the instancr of the tnlsteeq of the said three f ~ m d s ,  and i~idg- 
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rneilt confessed on the said suit for  the entire penalty of the 
bond, to wit, $5,000. At this tern1 of the court the defendants 
pleaded. since the last continuance of tlie cause, the said 
judgnicl~t of the ('ounty C o ~ ~ r t  in bar of the plaintiff's ( '71 ) 
recovery. 

I f ,  upon the foregoiiig r u v ,  the plaintiff, in the opinion of 
the court, shall he entitled to recorer, it is agreed that he shall 
have judgment for the said sum of $1,095.18, ~ ~ i t h  interest from 
1 October, 1847; and if the opinion of the court shall be with 
the defendants, then judg~~ien t  of nonsuit sliall be entered. 

And the court beinq of opiniol~ that thc plaintiff is entitled 
to judgment, judp~nent ma? rendered pro fo r r r to ,  by consent of 
parties. .ippeal b~ defendauts. 

I'EAR~OS, J .  TVe consider tlie principle w ~ l l  settled that 
where a tcrin of officc iq for more than one year. the bonds 
given for a proper discharge of the duties of the ofhe ,  a t  the 
time of appointnie~it, and tlie n e x  bonds, given from time to 
time aftermuds.  are c*lunulatiw. that is, the first honds continue 
to be a security for tlicx d ~ i ~ h a r g e  of the duties a, at first in- 
tended, and the n e v  bonds 1>~comtx an  additional cecurity for 
the di.;rllarge of such of the duties as l i a ~  e not 1jee11 ])erformed 
at tlie time they arc entered into. 

'Phi* p r inc ip l~  is rlrduced from tv70 cwnsideratiol~s: The nen 
bond.: are uot required for the relief of the -wetie+ u p m  the 
fimt bonds, but are take11 for the benefit of those x h o  
may he conc r r~~ed  in tlie proper diicliarge of the duties ( 7 3  ) 
of the officc; and whcn the office i i  to cmitinue for wore 
than o w  year, it T Y R ~  ~ ) I ' c w ~ I ~ P ~  that the bond- talicll at first 
might bccome i~~snfficiei~t  from the i~~so!r-enry of the s u r ~ t i e s  or 
other causes; hence t l ~ e  Legislature took thc precaution to re- 
quire nex- bond$ to be riven from time to time. and the courts, 
in order to give effect to the intention of t i ~ r  lamnakerq. cwn- 
sider the new bonds not as taking the place of tlie old ones, hut 
as additior~al thereto. - 

RcZ1 1 . .  . J t r s p c ~ .  37 N. C., 597, and other cases settle this prin- 
ciple as to the honds of guardians. O c i t i > c  1 % .  Il~ycr:~, 11 S. C.. 
431, settles this principle as to tlie,honds of clerks. The 
same principle is applicable to the bonds of sheriff.. We pre- 
sume the question would not hare  been raised but for tlie fact 
that  formerly sheriffs m r e  appointed m ~ ~ u a l l r .  and the11 their 
bonds n e w  not cu~iiulntirr. for each iippointment n a i  a n e v  
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office, and the sureties of one year were no more bound for the 
duties of a former year, when the same man was appointed a 
second time, than if another person had received tlle appoint- 
ment;  but when the lax- was changed, so that thc sheriffs art3 
elected for two years, and are required to rtmew thcir bonds 
annually, then the principle of cumulative bonds clearly applied. 
When there is the same reason, there is the same lam. 

The c o ~ n s e l  for the defendants attempted 1 0  take a distinc- 
tion bet~vcen bonds like the present, given a t  the expiration o f the  
first year for the collertion of county, poor and school taxes, and 
the then bonds of :I sheriff; insisting that bonds like thr  present 
arc l)rospedve-that this bond, given in August, 1847, was a 
secxrity for the taxes collected in 1848, and the bond given in 
Ailgust, 1816, a secnrity for the taxes collected in 1847. 

TT'e are unable to see any ground for this distinction. The 
principle, which has been established, is that  the ne\v 

( 73  ) bonds are additional securitici for thc discharge of a l l  
such duties as hare  not been perforllied a t  thc t i~ur> the! 

a r r  entered into, as ~ ~ ~ e 1 1  such as have been colmnenccd, but arc 
not colupleted, b&g "in fieri," as thobe which h:i~-e not heen 
mtercd upon. I n  this case the duty of collecting, rerciving and 
accounting for tlle taxes collectible in 1847 had been connncnc~ed, 
but ~ v a s  not completed, and it falls within the ~rordq of tlic hond 
and within the principle above announced. 

The defense of a former judgment is   holly untenable. The 
parties i n  this action are not the same, the bond iq not the same, 
and, by the case agreed, the damages to be recorered in this 
action are not the same with those recovered in the other action. 
being merely the excess abore  hat is covmed by the former 
judginent; so that  even if that judgment had l~ctw w f i s i i ~ t l .  
thwc ~ ~ o u l d  be no bar. 

PER C~RIAII .  Judgnen t  aflirmed. 

( ' i t cd :  X o o r e  r .  R o u c h o t ,  64 N. C., 193;  C o f i ~ l d  I . .  X r - V c i l l ,  
74 S. C., 5 3 i ;  C'ornis. 1 % .  S i c h o l s ,  131 N. C.,  302 ; Fir1p1ity P o  
7.. 1 ' 1 / ( ~ i n q .  132 K. C., 335. 
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APFEAI~ from the Sulxrior (:ourt of Law of NLW H ~ N O T ' E K ,  

a t  a Special Term in  January ,  1847, J a n l y ,  .I., presidii~g. 
This was an action on the case to recorri. damages of the 

defendants for causing one of the streets in the town of Wil- 
mirlgton to be cut down to the depth of four or  fir? frrt ,  
by which the earth of a certain lot lying on the said ( 74 ) 
street mas caused to fall, bearing with i t  sundry brick 
walls on the said lot, and rendering it necessary to the plaintiff 
to he a t  great exprwsc in reconstructing said wall?, and either 
to grade down thr  said lot to its former relatire level with the 
street or  construct additional walls and steps to rendrr it as 
valuable to the plaintiff as before the digging. 

The proof was that  the lot in questioil was a dwelling-house 
lot, which had heen owi~pied  for  the purpose of a dwelling- 
house lot, with a house upon it,  between twrnty and thir tp 
years, by the plaintiff and those under nhom she claimed; that 
a fire occurrrd, by ~ v h i ~ h  the said dwelling-house, in common 
with mall? others in the town of Wihi~ington, mas connunled 
leaving a par t  of the walls of the house, which had been built 
for  more than tweiltv years, still standing, and R ~ S O  a brick 
wall or fence which had be11 built some sewn or eight years; 
and that ,  by the digging, which had beerr done under the direc- 
tion of the defendants, the rar th  of the lot, which n a s  a body 
of deep sand, had g i ~ c n  away, and the wall3 of both kinds ahore 
nlelitioned had fallel), and that  it had become ilecesqarv, to en- 
able the plaintiff to nsc the said lot as before, to rebuild said 
walls, and also to graclr down the said lot: or  to build other 
walls to sustain thc er~~bankmcwt :and put stcps thereto; and 
that, to make the repairq and additions thus rendered neces- 
sary, the plaintiff had been compelled to lay out betx~een $1..500 
and $2,000. 

Thc defendants showrd that  they, bein? conlniissioiiers of the 
to~vn of Wilrniiigton, d c c i ~ ~ e d  it expedient to grndc C l~cs tn i~ t  and 
Front streets, shortly af t r r  the fire above mentioned. as they 
contended they were empowered to do by sundry acts of Aqsern: 
hly pa~scd  in relation to the town of Wilrninqton; and had 
passed an  order arcordingly to grade Front Street;  and that, in 



I S  THE SUPREME COURT. [31 

( 7 2  ) pursuance of said authority and order,  person^ under 
their direction had proceeded to cut down Front and 

Chcstnut streets, a t  the southeastern intersection of which streets 
the plaintiff's lot stood, as drscribed abow. -1nd they con- 
tended : 

1. That  the plaintiff' was not entitled to recorer against them, 
thub acting undrr p u l ) l i ~  authority, w l ~ t t h r r  (lntx wution was 
used or not. 

2. That  due ( ~ ~ u t i o i ~  had hem nsrd. and the i n i i ~ i ~ v  to thr 
1 < 

plaintiff. if an., .had been th r  consequence of wnqhing rains. 
and not the natural result of the defendants' acts. 

3. That  the plaintiff had, in fact, been benefited and not in- 
jured by the grading of the streets, i n  doing ~ h i c h  the digging 
complained of by the plaintif? had been necessary. 

-1. They insisted that  the plaintiff was only entitled to dam- 
agm for the destruction of such superstructi~re.: :ii had been 
standing twenty years, if to any damages a t  all. 

The plaintiff insisted that the acts of the def( . l idu~~ts were 
altogether unlan-ful, and that no proper authorit)- had, a t  any 
rate, been g i ~ e n  to grade Chestnut Street;  and if lan-ful, it  had 
been donr in so unskillful or  incautious a tllanner as to produce 
the injury complained of, and that she had snstained 1ov therr- 
by to the amount stated above or more. 

His  Honor cliareed the i u r r  that the acts of the defendants 
were lan~ful ,  l~ro~-i&d the: were done with ordinary skill and 
caution, and it xTas for thc jury to say whether such ordinary 
skill and caution had bccw nscd; if the>- had not, and injury 
resulted to the plaintiff' for want of such ordinary skill and 
mution. she n a s  cntitlrd to recoVEI', pl 'o~ided,  further, tha t  her 
i n j u r -  had beell the dircrt (+onsequence of such want of skill or 
cantion; for, if the fall of her lot o r  walls had been the come- 

quence of high n illds or nashing rains, as had berln urged 
( 76 ) at  the bar. and not thc mew natural  results of the de- 

fendants' van t  of skill or  calltion, $:intiff would not be 
entitled to damaees. Rut that if. i n  the nlaln. thev should find 
for the p ~ a i n t i f f . ~ t l l ~  ought to consider further, TGhether, upon 
the. ~ h o l c ,  the plaintiff's lot had been i n c r r a d  in d u e  by the 
dcfcndants' acr5 to thc full amount of h r r  i n j u r - :  and, if so, she 
n-odd not be entitlcd to daniagcs; m c l  if tlie injur!-, if an r ,  was 
greater than thr. increased ralue piren to the lot by tlie defend- 
ants, then they 4 o u l d  dcdurt .urh iiicreasrd ralue from thc 
aniount of injury, and pi\? to r l ~ c  plail~tiff' 21 rcrclict for such 
difference. 
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A verdict having been rendered for the plaintiff for $500 
damages, and a rule for a new trial having been discharged, thc 
defendants appealed. 

S t ~ a n g e ,  W .  11. IHn!~woorl, J I P U I ~  and l r e t k l l  for plaintiff. 
B a d g e r  and T V .  A. f l ' r igh t  for defendants. 

PEARSON, J. W e  think the charge of his EIonor was fully as 
farorable to the defendants as they had a right to ask. Thv 
whole of it is in their favor, except the instruction: "That if,  in 
doing the work, ordinary skill and caution had not been used. 
and the plaintiff was damagcd thereby, she was entitled to 
repover." 

It is true, his Honor did not instruct the jury what would 
amount to ordinary skill and caution; but no such instructioi~ 
was asked for, and the defendants hare  no right now to except 
because i t  was not given. 

Our consideration is, therefore, confined to the single instruc- 
tion above stated. 

His  Honor instructed the jury that the acts of the defend- 
ants were lawful, provided they were done with ordinary skill 
and caution. H e  assumed that the defendants, as coinnzission- 
ers, were vested, by the several acts of the T,egislaturc 
upon the subject, with full power to cause the grading to ( 77 '1 
be done, and to levy a tax upon the citizens of the town 
to defray the ~ x p e n w ;  and he put the plaintiff's right to recover 
upon the question whether ordinary skill and caution had been 
used. 

I f  the defendants had caused the grading to be done with 
ordinary skill and caution, and, by the erection of a substantial 
wall as the excaaration proceeded, had so managed as to prevent 
any caving-in of the plaintiff's lot, so that the damage, if any, 
would have resulted, not fro111 a want of ordinary skill and 
caution, but merely from the fact that, by reason of the gradinq, 
the lot was left higher abore the level of the strect. and so x7as 
more difficult of access, and thereforc less valuable. the casr 
would have presented a very grave question ; and we are strongly 
inrlined to think, with his Honor, that  the plaintiff would have 
lwrn without remedy ; for, as it Tvas lawfnl for the defendants to 
do the work, if it wns dmrc i n  11 ~ I Y I ~ P ~  ttiajtttcr, although the 
plaintiff Tvas dain aged thereby, it \vonld be "iltr tnnum a h s c p ,  
i t~ jur in . "  and g i w  no cam:. of action. To subject rile defend- 
ants to an action for exercising in :I propc.1. manner power rested 
in them by the sovereign authority, for  the convenience of the 
publi'c, would seem to involve an absurdity; hence, if the prop- 
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er ty  of one is made less valuable by  being lef t  too high, and  that  
of anothcr  is made less valuable by  being left too low, t h e  parties 
1111iit cubliiit to the loss f o r  the c o ~ ~ v r n i e n c e  of the public, unless 
the l aw authorizing the act to be done contains iollic p ror i s io~i  
f o r  makilig con~pensat1oi1, as  in justice i t  should do, ullenever 
the n o r k ,  although done ill n skillful and  proljer maliner, :rill 
he l ~ r o d u ~ t i v e  of ipecinl damage to a n  i n d i v i d d ;  but tl-ierc can 
be no prorision niadr  f o r  damage which is the result of n n-ant 
of ordiliary skill a ~ l d  cxiition ill doing t h e  IT ork, as  it  cannot be 
anticipated. And this  furnishes a i t rong  arqument  f o r  gix-ing 

:in action to recover damage which is the result of n v a n t  
( 'TS ) of ordinary skill and  caution, altliough no ac t io i~  T ill lie 

wl~ei i  the  TI-ork is  properly done, and  the i n d i ~  i d m l  must 
subinlt to the  daniaqe, unless his case is specially provided for .  
r r  is apprehenclcd tha t  there was e r ror  i n  not a d r e r t i n ~  to this 
distillcation i n  tlip drcision of -om? of the  cases n-hich v e r e  relied 
11pon ill the : ~ i ~ ~ u n i m t ,  and  to ~ v b i c h  attention will be called i n  
the course of this opinion;  f o r  which reaPon i t  lins heen dn-elt 
npon ,on~e \ rha t  a t  l e n g h .  

T h e  j u r y  h a <  found tha t  the  defendants did i ~ o t  u i e  o rd inary  
skill :md caution in doing t h e  IT-ork, and,  as the philitiff has  
been compelled to erect the n.alls, 73-hich proper skill and  miition 
I I I A C ~ P  i t  the duty of tlic defendants to  h a w  erwted,  i n  order  to  
protect the  lot f rom the  efi'cct of their  act ,  i t  w m s  clear tha t  
she is entitlcd to recover. Suppose the caqe of t ~ o  indir id-  
rial.: if one digs a di tch or  cellar upon his  on-11 11nd i o  as to  
idauic thc l and  of another  to  cave i n  o r  x i l l s  of houses to fall ,  
he T iolntei the maxim, "One niust usc' his  onli -0 :I. I I O ~  to do 
d a r n a g ~  to anotllcr." and is  as  clearly linblr to ail action a ?  one 
who erects a rlani upon his on.11 land and  therebv polidi the  water  
1):lcli upon the  land of another. T h e  defmdants  i1isi:t tha t  if 
tlic plaintiff had  a cans? of action i t  iq a g i n q i  th-in as  indi- 

id1i:lls a n d  not in  ihpir  coryor:,tp cnpncit>-, f o ~ .  ac  the\- con tmd,  
:I corl'oration cannot be s w d  i n  ('tort." 

rt is  t rue that  i t  n-as formel-ly so held, and the ?.cn\?n gixen 
i l l  thc  hooks i s  that  the u.ual proceii in  a n  nctioii of tor t .  to n i t ,  
tlic. c n p i n s  nrl s p o i i d r t ~ d u n ~ .  could not he s e n  c d  upon a corpo- 
~ x t i o n .  Tl i r  !an, ho\w\ cr.  has  been settled to the  contrary. 2,nd 
tlicl idea, that c o r p r a t i n n q  a rc  leqs ~rcess ih le  and  less rc\pon;ible 
to actions than i ~ ~ d i r i d u a l s  ( ~ t l l i c h ,  by  the  h ~ ,  \ K I ~  one reason 
11711~. corporationq ha1 cx always b ~ c n  looked 1111on by t l i ~  ~,u'nlic 

~ v i t h  so much jcalollsy and so litt le fa7-or). hns vicld-(1 to 
( 79 ) common sense, a n d  i t  has  b-en held, ever s i ~ ~ c c  Y o / -  

borougli ?*. Bnnl,~. 10 East . .  6, v h e n  the  mat te r  ui~dern.elit 
;I fu l l  discussion, and  all t h e  objections to  the  action v e w  q'ltie- 
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factorily disposed of, that corporations werc as liable as indi- 
viduals to be sued in contract or  ill tort, or  to be indicted. 

I n  the United States tlie liability of corporations to actions 
of tort, is  well settled; indeed, tlit. charters of all corporations in  
this State provide for the maimer and llanlc in which they shall 
sue and be sned, and 110 t l i s t i l~c t io~~ is l ~ i i ~ d e  bctmecw actions in 
contract and in tort. 

We think the plaintiff had hc,r electiol~ to suc the in&\ iduals 
who did the work or to sue the defendants as a corporation, i n  
which capacity they procured the work to be done, and are 
liable for the damage done by their agent, mider the rule 
r e s p o u d ~ n t  s u p e r i o ~ .  .\ superior is not liable for tlie willful 
act of his agent, but is liable for thr  damage resulting from a 
want of skill and due caution in doing the work. 

If the work be done according to the directions of the supe- 
rior, and the agent is sued and pays damage, he has his redress 
against the superior; if the work is done contrary to the direc- 
tions of the superior, and the superior is sned and pays dam- 
age, h r  lias his redress against the agent. 

I t  is uot necessary to decide whether tlic action could have 
1)reii maintained against the defcilclants as individuals. Cer- 
tainly it is better for  the defendants to he sued as a rorporation; 
for the quc~stiou, how f a r  they hare  a right to pay the damage 
out of the funds of the corporatioi~, 11 ill be presented ill :I more 
favorable point of view than if tlier had bcrn s11cd :IS indi- . -  - 
viduals. 

Tl~r ,  drfendants further insist that, a d m i t t i ~ ~ g  that  the plnin- 
tiff co~lld maintain an action for the damage supposed, against 
a private corporation, as a railroad or canal company, yet no 
action will lie against them, they being a lriunicipal or  public 
corporation, for  an  exercise of the power vested in them 
by the sovereign authority for the conrcmience of th(, ( 40 
public ; and contend for this distinction becal~se, in the 
folmer case, thcl act is done for the benefit of the private corpo- 
ration, to enable it to makv inoney for tllc individuals colnpos- 
ing the corporation, vhilc in the la t tc~ .  the act iq donr for the 
benefit of the pitblir a t  large. This distinction is taken ill sev- 
~ r a l  cases cited in the argliment for thv defmdants, and appears 
at, the first snggstion to be plansiblr, hilt nil1 i ~ o t  bcnr r~snmi- 
 lat ti on. nnd is n ~ o r e  farlciful than real. 

The  inducc.lrlent on the part  of the sorcreign to grant  the 
power i ~ ,  ill 110th cascs, the hcnefit which the public will derive. 
'I'hc inducement on the. part  of the grantees to solicit and accept 
t.he grant of the power iq. in hof7i rows. tlie berlefit which the 
grantees will derive. 



i l 1 r 1  i..r/~el~sc~ of ?ticil;ing f h c j  lr~o1.7;; and this is the  wres t  tcst by 
n-llirlr to find olit f o r  \i.l~c~scl sllrv.i:il I~r~ le f i ;  tlir ~ v o r k  i s  

i 81 ) don(%. 
T l r ~  ~moposi t io~i  c w ~ t e ~ r d e ( l  f o ~  on tl~ch ~ ~ i r t  of thc: de- 

t'c~~rd:i.rits is  that  :I 11nl)lic o r  11rimir i l1~1 c*~r~! )o~ . i~r io i~  is lror li:tblt> 
to all acriwt f o r  d o i l y  :I work n.11icl1 tlr(. law : n ~ t l i o ~ i z e s  to br 
dorrr, a n d  t l ~ t  indir iduals  sustilii i i~~; loss t h e r i ~ h -  h a w  ~ i o  pi.- 

drew. 11111~~': t1!0 ~ : I I \ .  p r o v i d v  f o r  ( ~ i ~ i ~ r ~ ~ ~ ~ ~ r ~ i i t i o ~ i .   his l~roposi-  
tion is  admitted. with thc qualific.atiorr. l ,~~oi~ ; t i r~ i l  t l c ~  r r ~ ~ r l ;  i s  
t l o m  in a propor t~ ruv t~c i , ,  a n d  the only cluc,stion is, I s  the propo- 
.;ition to 1~ 11111s i i i td i f i rK? Ir has  II~. !JI I  : \ l r c ~ t l y  . . i ~ y s t c d ,  a s  :I 

wason f o r  requiring the qu:tlifivatio~i, t l ~ t  comllnisatlon can lw 
pi*o\-id[,d for* loss n r w w a ~ . i l v  i ~ ~ ~ l f  inp fl*orr~ tllcx ~vol~!c, irs taking 
1:ind f o r  t l i ~  lorati  11 of :I rvad or. o t l r c ~  lo.;,< ~ h i c l i   dl result. 
if tlic no1.8 lw do~rc. ill t l i ~  111ost ~ ! ~ O ! I ( , I ,  :ind skillful manner .  
n . l~crc~: l~ corr~l)c~ris:itic~~i wilnot p r o ~ i d r c l  f o r  loss resulting 
from a n . n ~ ~ t  of skill aiid c:rutioii. fo r  \\.ant of skill and caution 
r2anno? lw :rn ricdipa tctl--:d :a11 c ~ c n t s .  the & y r w  in n-liicll it will 
bc ~ r a r ~ t i ~ ~ g  c.n~!nol l i ( a  k:ion-n ; it \.,-:I.; a1-w s u q w t r r l .  n.: a reason 
foi, rcqi~iriii~: thc qiiiilific~a:io~i. that t l l p  distinc.tion :ittempted 
to 1~ (Iran T I  I)ctwerrr a l)ri~-:itc~ ;ind a public. cilr?~or.:rtion. by 
~vl i i rh thv nc> 111izlli 11,. 111ai1c l i : i l>l~ in .s1ic11 c .av  :and t11c other  
irot. n a s  not t cwald~~.  I ;  i.: I IC! \ \ .  : i d i ld ,  and  .scclt!:: to bc ronclu- 
s i rc  ill f avor  of t l ~ v  q~ldif ic :~i ioi i .  that  the  p a r r t  to do  tlw work 
licccssarily implies a condition, t h a t  the  11wr1; i.< to  t',;' i / on?  in ( I  

.sit~iilfvJ a n d  /~rolwi. ~ , i a t ~ ~ i c ~ r .  so that  if thc tvo1.k IIP not done 
with ordinayv skill and cni~tioli  711~ corpor:itioii lriis i ~ o t  acted 
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i l lus t ra t io~~,  ponchr is gi\c.xr to  :I corporation to ;y.adc n strwt.  
by making a11 ( ~ I I I ~ ) ~ I I I ~ < I I I ~ > I I ~  arross :I ~ d l e y  t111-ougI1 wliicli :I 

sr11d1 bra11(.11 ri111s; is i t  11of i111pli(d fhai th(3 work i \  to kx~ done 
in a skillful alrtl pro1)t1r I I ~ ; H ~ I I ( T  hv n~aliing a cd\c>l.t. throng11 
which the brni~ch can discl~argc itself? or  is thp po\\--cr 
imc~onditional, to 111akc the emba~~klrient in any way that ( 8.1 ) 
the corporation 11iay see proper-to fill up the bed of t l ~ e  
hr:~nch, nlakv 110 cdver t .  and l w w  the water to poud bark upon 
tht. lots abow, mless  the owriers choose to be at thc expense of 
ruaking a cwlwrt, w e n  if it Irc lawful for t1ie111 1 0  do SO, by 
intt~rfcring \\it11 :I nork  which the sovereign has I I I W ~ C  it lawful 
for  :L 111n1liril)irl wrporwtiorl to r~c-ct ? 

The bare statr~lic~rit of swll a (.:Ire i.; ;I hufiricrit ;~rgnnlc>nt for 
requiring t11v qualification ; and yct if is, ill eft'tvt, the rase we  
h a w  11nd~1- von\ideratim~, and we \\-odd, witl~oiit hesitation, dc- 
(+id(> iu favor of th(, qualificatim I I ~ ~ I I  thc rcwiorl of the thing, 
unlerq thr. autlioritirs hare  settled t l l ~  I n \ \  to tllc cwiltrary too 
clearly to wllow of slwh a dwirio~l.  

The authority mainly relied on as being d ~ i w t l y  in point is a 
decision in the Statc of New York. Il'ilsoii 1.. SIW T'ork, 1 
D e i o  9 .  It is admitted that this c.ascl, if correctly dccided. 
is in point: Inlt with proper respect n7e roncriro that thc dwision 
\\a< c . r~*o:~wi~, ,  ; I I I ~  t h t  il is not suplmtctl I)\- tllr cast of pi at^ 
~ l l m u f m  f t l /  ( 1.s 1%.  J I ~ r i ~ ~ 7 i t l t .  4 T P ~ I I I ,  796, 1111on whivh t 1 1 ~  C'ourt 
base tlic.i~. o p i ~ ~ i o i ~ .  The  (.nor, it sceni.: to us. iq in I d d i n g  that 
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~xi.c. a ~ t d  the ,trccrs. :crtd \ \ i t l~ou t  learing tllc fact to bc 
tlwided hj- the jury, n hcltlier the n-ork had bet111 done "care- 
lessly" and n i t h  a winit of ordinary \kill and c:~iitio~t, of nhich 
vc. think r1ler.c. nas  full proof. 

Plata Ilifrs. 2%. X e r e d i t h ,  4 Term, 796, upon which the above 
( ,air  is 111adc. to rest, x7as this:  The plaintiff owned :t lot on High 
Ground Street, upon which h(. had three n.arelionsc~s, with an 
arch and gateway under one of them, leading from the street 
~ m d e r  and tl~rougli illto his yard hr>hind, and used i f  for  loaded 
wagons to pass from the street into the yard, for which pur- 
pose i t  mas of sufficient height. The defendants, nho  acted 
iuider tlie authority of the co~nntiiqioners of the to~r-11. ~ \ b o  wew 
authorized to raise and grade the qtreets by an  act of Parl ia-  
itlent, a11d ~r-110 llad 1)iv~inus14. taken a lca\el and dccided up11 
the hcipl~t  to ~vhir~li it n as necessary to raise the street opposite 
rllr n-arehoi~s~~ and ga tc3n ay of the plaintiff. in strict pursuance 
of thr,ir dircxtirn2 ixisecl the itreet 2 f'tct and 1 inch;   lier re by 
the ga tcvar  of rhr. plai~ttiff n 21s rnnde ~o lolr abo~c,  the street 
that loa t ld  nagolt- muld i ~ o t  m t e r  a, before, and it brcauie 
u iwssan-  to ui~lo;~tl  tltrb n~r? .ons  in the strcct and carry thr ar- 
ticle- rh ro i~g l~  to  rltc~ 1):ickmrd. The arch could not be I I I X ~ R  

Iiiglier ~ ~ i i l ~ o l i t  i l ~ j i ~ l ' j  to t l ~ c  llousf'. The special case, made 
after :I 1~3rdict for tlie plaintiff. stated. ar facts agreed. the facts 
abo\-c>, :lr~d also tliiq further fact : Thnt the height to which the 
5trcct n-a\ raised ol)poiitc 1)l:lirttiff7~ gate XiaS i i t w ~ s t r y  to ~ n a k e  
a rc>pul:ir inc1i11c.d plane nit11 a fa l l  of 1 foot in 17. and "the 

vork  conld 11ot ljc i+?cc. t i ' i7  if tlonc~ in nti 11 0171  IT t1.n 11.  
( %1 ) T h r  line, QO I I I : I ~ P ,  was nwrwar\-  a i ~ d  1)roper. and ally 

:dterntion of the inclined wr fac t  I f the street ~ C R S  mat('- 
, i i t l  n as itot wfficient to rnider the \ t r i  r t \ o f r  for carriages." 

Lo1 11 l i c l ~ i  yoii held tliilt nc4thcr tlic dcf (~~idant  nor the c o w  
1l1issio11~1.i: 11 h b k  for d o i l t ~  the n-ork. :tltliouqh the plaintiff 
11 as tlirrcl),~ dan~agrd.  3nrl put hi i  decisirn~ ii1)oii fhi i  q r ~ u n t l  : 
( ' I t  does not seem to me that thr  commiisioncrs actirw nnclei. tlti.; 
avt ha l e  berrt of : I I I \ -  ( i r i i J i 5  of /1cr7srlicfiotr." 

1111111~1~ . / i /11q1~, 1)iit hi; dwision 11pon the y ~ m m d  that thr act  
gave a particular remedy, by rlzalring pi.orisio11 for c~oinpenwtion, 
hut inclined to conciu with the C ' h i r f  . Juc t i ic~ ,  that the plaintiff 
11-odd ha le  bct.11 without remccl~ if no pro~isiort for compenrn- 
tion had been made; concluding "that if the thing complained of 
v a s  lanful ,  no action can be >ustailled against the party doinq 
thc act. I n  this case t,lpre.s pover was given to the cornrnis- 
sioners to raise the pax-enient, and not having exceeded tltcir 
pon7er, they are not liable to an action for harinc donc i t "  
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Qrose, Judge,  put his decisio~i upon the provision for coili- 
pensation, and ex1)ressed I I O  opinion 0x1 the general qnestion. 

So tha t  i n  this case the work mas properly done, and no want 
of ordinar. skill and caution ~ v a s  alleged. *\nd t l i ~  case of 
l4'ilnot, I * .  AVc~rr, 1 7 0 ~ . l l .  is plawd in thir predicanlerit. If the work 
was properly donc, then it is sustaiucd by the above cast,, upon 
which it professes to be groundcd; but is  not in point as an 
authority in the casr iiow undcr co~~sidera t io~i ,  \rlir~rcl :I want of 
ordinary skill and ri111tion is ( ~ x p r ~ s s l y  found by thc jury. Rut 
if the work n a s  trot 1)rol)erl- (lone, t11e11, aIthoug11 in point, yet 
it  is not sustai~led by the case above stated. 

Bailey v. New I - o d ,  decided in  the Suprenie Court of ( 8.1, ) 
that  State, 3 Hill, 531, and again decided i11 tllc Court 
for  the Correction of Errors, 2 Denio, 433, was also cited, not as 
a case in  point, for the dccision was against the corporatioi~, 
but as recogiiizirig the exception corittwdcd for, i l l  f a ror  of 
nluilicipal corporatio~li, by pnt t i l~g  tllc case upoli ilwcial grounds, 
which, in the opi~l io~l  of t l ~ c  C O I I I ~ ~ ,  ~ n a d c  it a11 cw*eptiorr to thv 
general rule. 

The case was that tllr plaintiff ow~lcd l a~ ld ,  ~ ~ ~ i l l s ,  etc.., 011 

Crotori River, below the point w11cw tllv d r f e~ lda i~ t s  had wuscd 
a dam to he erected to turn the watn. out of tlic ~*ivc,r for the 
purpose of taking it to the city, in pnrsllal1c.e of powers rcsted 
in  tlieni bx t11.c act of the Legislature.. frt1ilit.t in the river 
carried away the daul and caused great d a ~ i ~ a p e  to the plaintiff, 
by wtshiiig away his land, riiills, etc.. The  plaintiff, in the 
court belo\\,, of ferd  to prcn e that thc dl1111 TWS n ~ g l i g ( ~ ~ t l y ,  ~11-  

skillfully, etc.., c.oiistn~cted, hy reas011 of wliicll thr  darn ma3 
swept away, etc. The judge below rej(.ctcd t h ~  cxridcrrce and 
directed a nonsuit. 'CTpoii an  appeal to the Si11)rcrnc Court a 
nem tr ial  n as grantcd, the Court being of opiniol~ that, although, 
as a general rule, a inunicil)al corlwratio~l i, not liable to t21~ 
action of an  individual for acts dorw nndw a power vc~ted  ill 
it by law, yet this case for~ncd all excel)t io~~, for altlioi~gli tlir 
public might derire a counllon bencfit fro111 t l i ~  ert~ction of thc~ 
work, still the graut of th(. polver was 111adc. for  tllc pr i ra t r  
advantage and enlolulilc~lt of the cor l )o tx t io~~,  i ~ ~ r ~ i ~ u c l l  as t h  
watclr was to be sold; and SO tlie co rpor :~ t io~~  was liable as an 
individual or  a private corporation wonld be. U ~ ) O I I  t l ~ c  secoud 
trial, the sa lw  facts bczi~~g 1)rovwI, the july f o n ~ ~ d  for t l i ~  plaill- 
tiff and assessed daniagc to $62,858.73. 'I'll(. cdaw was th(b11 
taken to the court for tllc correction of crrori, n l i c v  t h ~  d ( ~ c i r i o ~ ~  
of the Supremr~ Court n.as a f i r ~ l ~ e d ,  and t11c Court, ad- 
mitting as a general rule that  a municipal corpor:ltio~l is ( % ) 
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not l iablr  to the action of ail ind i~ ic lua l  f o r  :I(+ done under  
a power lested i n  i t  bp  law, v a s  of opiiiioll tha t  this cast. 
formed a n  exception : not upon the ground taken i n  the S u p r r n w  
Cour t  f o r  making  it  ail exception, h i t  u p o ~ ~  a distinct and  d i f -  
tcwrit gron11~1-thnt thc~ c o ~ p ~ : i t ~ o ~ ~  o\ \ l l td  the land q ) o n  11-hich 
tht, dwn~ n n -  c ~ e e t c d ,  ::nd \\:I\, il~crefortx, l iablr f o r  its irnpropcr 
c~onstriic~tion. 111 both cour t \  ~t i a i  takcii f o r  ~ ~ x n t c ~ l  tha t  the, 
v o r k  -:I. not properl? donc. '111cl instead of c o i ~ ~ i ~ i p  to t h ~  same 
concl~ision lipon ground< so distinct a n d  different, t h e  t n o  courts 
might  safely h a r e  adopted the. conirnon ground, tha t  a n  act wl~icl l  
g i~c l s  1 ) o ~ i w  to ;I corporz~tiot~ 1 0  do N crr tain work implies t h a t  
the work i s  to be doue p r o l ) c ~ l y ;  and  Ileiicc~, :I co1,porntion. 
whether p r i r a t r  o r  ~lninicip:il, n l i r ther  the act is cio11r with n 
view to the receipt of nloneT directly o r  oil17 f o r  indirect or 
rollatera1 adrantag<+, :111d ~ ~ l ~ c ~ t l i e r  tht. l and  belong. to the  tor 

porntion o r  i i  only to h r  1 1 ~ 1  and kept up a s  itreets. ill a n y  and  
all  of thesr cases 1. liablc f o ~  ,:II,Y tl;~nlage r e s u l t i ~ ~ g  froin a n n ~ ~ t  
of ordinary skill and mutioil 111 doing the  work:  a l t l iol~gh it i ~ ,  
not liablc, nlwn the n o r k  i \  ~) i*oporly done a l ~ d  in strict 1,111.- 

,u:rncc of t l ~ c ~  poncJia \ c s t ( ~ l  111 :t, f o r  a n y  da111:~p IT hich necri- 
i ly ~c.ult- fro111 ihc, n ark. : ~ n d  doeq not depe i~d  1il)on the 

I I I ~ U ~ ~ I ~ I  i l l  n-hicli i t  i. doll(,. rn  such cases i n d i ~ i d u a l s  rniist 
iitbniit to thc. lo<., " v r l r l r  p 0 / 1 1 1 1 (  \ 1 1 1 1 1  ~ t ~ o  ('sf 1r-t ." n 11ic.h n~:tsiin. 
~oftcwcd tlonir, I I I ( ~ J I I \  t l i i~t  rhr, iutt.rwt of i n d i ~ i d ~ i a l q  1ln1.t q i ~ e  
u n v  to t l ~ r  : : c c . o i ~ ~ ~ ~ ~ o d , i t i o i ~  of the 1~111lic. Rllt i t <  t l ~ r  i , l in i l~ i  is 
.omevliat l i a r ~ l i  in its r~~i ldeq t  .PTIW, TIT a r e  not d i ~ p o ~ t . c l  to rx- 
tc~11c1 1t5 iil)l)lic~wt~on, c -l~c~ci:rllr n 11cw no p r o ~ i q i o ~ ~  i *  T I ~ ~ I C ~ C  f o r  
cwnpens~~t io l i .  

I'E K ('1 KT $11 .Tndp~icnt  ,iffi~~iucd. 
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2. IIe is liablr to his co-lessors f o r  his proportion of the costs; hut if 
judgment be ultiln~tely rtwlertul in fnror of the plaintiff. he is 
entitled to be rcimburstvl fi~r s11c.h i)rol)ortion of the costs rc- 
cmw?d frorr~ the c l r f r ~ ~ d ; ~ ~ ~ t .  

APPEAL from the Superior (jourt of JAW of WAKE, at Fall 
Term, 1848, Dick, J., presiding. 

The declaration of ejectment, in this case, was returnable to 
August Term, 1845, of Wake County Court, and contained but 
one demise, and that in the name of Scott and wife. At that 
t,em the defendant appeared and entered into the common rule. 
and pleaded not guilty. Upon motion of the plaintiffs by their 
attorney, they were permitted to :tnlend their declaration h-y 
adding a count, in the nanle of . \ ~ I I  Jones ; and the counsel, on 
the dernand of the defcndani. 1)1.oducwl a newer of attornev 
from Ann Jollc.s, authorizing him to use her name for that pur- 
pose. Wherrupon the defendant'q courlsrl produced to thr. cwurt 
a power of attorney subsequent ill date to that shown by thr 
plaintiffs, authorizing and einpowering him to strike out her 
name from the declaration. Upon the motion of the defend- 
ant's counsel the demise in the name of Ann Jones was stricken 
f ron~  the declaration. Whereupon the plaintiffs moved that, she 
pay the rosts, which was rrfnwd, a ~ ~ d  the plaintiffs appealed to 
tho Supreme C'ourt. 

SASH, J. The case is before 11s ulmn the interlocntory ( 88 ) 
order authorizing Ann Jones to have the demise in her 
name erased fro111 the declaration. I f  it n-as n matter of dis- 
cretion in the court, we h a w  no ai~tllority to interfere with its 
exercise; our only business, 011 appeals, is with the legal errors 
committed or alleged to be caommitted. We, however, consider 
i t  a matter of right on the part of Mrs. Jones. I f  she had been 
the only lessor of the plaintiff it cannot be questioned she would 
have had the right to dismiss the action. We cannot perceive 
in what iuannt~r that rigl~t mas taken from her, so far as the 
demise in her name mas concerned, by its being joirird in thc 
declaration with one from Scott and wife. The df~mises :ire 
separate. and distillet, :ind i l l  no W H V  ilrpendent on c~ac.11 othe~.. 
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The iuotion here was  s in~i lar  ill ~ t s  character to entering a nolle 
prosequi. Where a plaintiff perceives he cannot support his 
declaration in  whole or in part hc may enter a nol. pros., either 
to the whole or part of his canit. of action. Tidd Pr., 681 ; 1 
1 .  I .  6 9  ; 2 1 1 0  r . ,  4 ; I i 1 .  F r y  2 1 .  8 .  111 

this case Mrs. Jones did not, by withdrawing from the declara- 
tion tllr denlisc in her nallle, interfere with the action as to any 
right the other lpssors of the plaintiff had to prosecute it. WP 
think there was no error in perrl~itting tllr de~ni>tl in thc name 
of Mrs. Jo i~es  to bc stricken fro111 the d~c la ra t io l~ .  

Rut we thiilk the court ought to h a w  made an order 011 thih 
party for the 1myme11t of her share of' the costs incurred on the 
part  of the pl:iintif?s. She gaT r a11 c2xprcss comout to a count 
in h r r  name, and, although die carinot be prerented from dis- 
continuing the actloll io f a r  as it is hers, she is obliped, in con-  
nion honesty, to pay tlie other lessorn of tlit. plai~itiffs or their 
corilllml iittorlley her aliquot part of a11 the cost.. dntXson  1 % .  

Sti l ts ,  5 Cowen, 419. For this rea3on the jud~lnell t  must be 
rwersed, with directions to the Superior ('onrt to correct 

( 69 ) the order appealed from, ill thr  matter lw-e  poiuted out. 
I f  the plaintiff sliould ultiniatrly succeed, she d l  he 

entitled to receive back tlie coit; so paid by her, out of thost. 
collt,cted from t l i ~  defendant. 

PER CITRIAJI. Ordered accordinglv. 

L l ~ ~ ~ ~ ~ , a ~ ,  f ~o r i l  tlie Superior ('ourt ot Lav of I ) [  I , I , I \ .  at Fall 
T e n i ~ ,  1848, S e t t l ~ ,  J . ,  presiding. 

This i i  replrvin for a s law 11-hich tlie dvtelidaut avoued tak- 
ing a i  qlleriff of Duplin mlder a heri  f f r c l c i \  f'l-o~ll tile County 
Court, agniilst thc ])roper.t,~ of Edna rd  Ll.  13onsto11. -It the 
time of the ieizuir~ thc i lare n a i  ni the p o s s ~ \ ~ . ~ o ~ l  of the plain- 
tiff. and tllc. onl\ quwtion a t  the trial was n-11etl1c.r the action 
TI-odd lie. A verdict wis  taken for tllr defmda~l t .  subject to 
the opinion of the conrt on that  point;  and the court afterwards 
gare  judgment or1 thc verdict, and thc plaintiff ~ p p i ~ a l e d  

72  
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D. Reid  and 11'. -1. Il'right for plaintiff. 
11'. Il'itislolc~ for defendant. 

RITFIN, P. J. I n  M c L e o d  1 % .  Outs, 80 N. C., 387, the ( 90 ') 
case did not require the Court to go further than to say 
tliat rel)lcrili would not lie against an officer. for goods seized i u  
the pssession of tlie defencl:~nt in cwtcutioil ; and the decisiol~ 
was confined to that point. But the reasoniug on which th2 
opinion was adopted cmlxaces the prcseilt case also, in which 
the actual possessiol~ was irot in the debtor. T h t  rnle, which is 
laid down by \\ r i tws of liigll character, t l ~ a t  goods taken in exe- 
cution are not repleriable ; the want of pi-ecedents of surh actions 
in  the old books, altd tlle very p raw iirconwiiiericw nhich 1~o111d 
arise from e x t e n d i ~ ~ g  thc actio~l to 11ropertp in I cistodin I ~ g i s ,  
all concur in produri~tg the coilviction that it will i ~ o t  lie i n  : u ~ v  
case. I t  was argued for the plaintiff tliat if tlie goods seized 
be not tlir debtor's property, tlie process is I I O  justification, but 
the officer is a trcspasscr (17,  i n i t i o ;  and thr~reforc that rcplevili 
as we11 as trespass ought to lip for such n w r o i ~ y f ~ ~ l  taking. hl 

the first place, that i i  a in isappl ic i~t io~~ of the doctrine alluded 
to, for  i t  1)roperlv helol~ps to a rase of ahus(, of process, which 
autliorizes tlie officer to do a particular act, and ill doing it hc 
transcends his authority, and therefore no part of his act is 
justifiable. But  csecutioii against the goods of oncl person is 110 

authority whatcrcr for  taking the goods of al1ot1ir.r; and there- 
fore the shcriff in such a casr is ml actual trripasser from tli(x 
beginning, a i d  i ~ o t  merelv by relation f m i i ~  subsequent m t r l -  
f ~ a m ~ r c ~ s .  Bcsidcs. thc a r g ~ ~ l ~ w t  is C O I I I I ~ I C ~ P I ~  a p t i t i o  p ~ i ) ~ -  
r i p i i ,  for it asslinies that  the good3 bclong to the plaintiff in 
replevin, whereas tlie controrersg in such a wse always must be, 
whose property t l q  a re ;  and therefore the inquiry arises. 
whether this action, when brought against the officer, iq a proper, 
convenient and legal iuode of trving that qucstio~i. 

That  the statnte does not 11~11) tlw plaintiff was hliomn in tlrc 
case before cited. But  i t  seems, on the contrary, to fur- 
nish an additional argument against any straining in ( 9 1  ) 
favor of the nctio~i nliicli ~vo1~1C1 create such impediments 
to the execu t io~~  of 1)rocess; becanse, by the statutr, the 0 ~ 1 1 e r  
of the slarc may bring repleviir against the purchaser from the 
sheriff, which amply qecures to l~iril the slave sptcifically. 

PER CPRIAAI. ,Tudgmcnt affirmed. 

Ci ted:  Gtritlicr c .  Bnllew,  49 PUT. C., 492;  D u P w  1,. Wil l innis .  
58 N. C.,  101. 
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S[~i~ming I I I : I C ~ ~ I I W ~  w t d  i l l  :I  S:i(,to~y (~)~lstitut(.s i~ 1 ~ 1 r t  o f  the i n -  
~ ) r o r e ~ n ~ n t s  of rwl ( W : l t ~ ~  t~c8clnirrtl to hc : l s ~ ( ~ s s t ~ l  for t:ls:~tion 
nndtv our wrenuc luws. 

A ' l r ~ , ~ a ~ ,  fro111 the Supwior Court of Lav of ; \ I O \ I ( ~ ~ V E . I ~ ~ ,  at 
Spring Term, 1848, Bailpy, .I., prmiding. 

This was an application to reduce the valuation of a piece of 
land ahsessed for taxation in Jlontgor~iery County for 1845. 
The C:IW appears to be this:  Sa~iliiel H. Christian n-as seized 
in fee of a trart  of land on the Pee I)ep River, aud in lb43 en- 
tered into a contract of copartnership n ~ i t h  George Makepeace to 
erect and work thereon a mill or factory for spinning cotton, to 
be driren by the n7ater or river, on the following terms: Chris- 
tian was to erect a suitable house and attach to it the l t i a c h i n e ~  
ilecesqary to work the mill, such as a large water wheel and 
other wheelq, ctc.; and Xakepeace was to furnish the 9pinning 
machinery and fix it in the house so as to answer thc purpose. 
Thc copartnc~r.zl~il) w r q  to continurx tell years 1mder the firm of 

"Sn ift I ,land \Iannfacturir~g Company." ,\ cwtain 
i 92 ) suu! na. to be paid an~mall j-  by the firm to Cihri5tian for 

the Il i t3  of the ground aiid Iiouw, and tllrn the profits he 
divided b e t ~ r e m  tlmn ; and at tlic ~ n t l  of  the term Nakepcace 
Tvas to renlorc tlw t~tac+liinrry furnislletl bv him. Tn 1846 the 
house wa, built and tlw large n h c ~ l q  and the spinning ma- 
chinery fixed in it :rnd tl~c, fartory p t  into ol)eratic:n; and it so 
continued until the wried for taking the tax lict for 1947. Thc 
Inlid wa, tllni g i r m  ill l,y the fir111, *iating the factory to  b~ ~11-1 

ii1iprorcl11ent thel*eon ; : r ~ ~ d  thr board (If r alllation valued the 
land with thc ilnprove~i~ents thereon at $6,000, including tl~ereirl 
the ralue c~f thcx 111ac1lincry for +nning, xi \i7e11 as the valnes 
of the land itrelf and of the mill house and of the other wheels 
and il~achincry. 1)~-ides that 111or~ pa r t i cu l~ r ly  callcd rhr rpin- 

. . 
nmg n~achinery. 

ITnon the retum of tllrl list to rhe next Conntr  ('o1u.t &kc,- 
and 'C'llristian nlovcd the court to r ~ d n c ~ '  the 1-alnation. 

11pon the gronnd that the spinnil~g nmchincrp war not a part 
of the inlproren~ents on tlw laud, and that, therefore, too high 
a. valuation had becn pnt on the prcn~isea. On hearing the mo- 
tion it was established that the spinning mach inc~y  itself was 
affixed to the floors of the building by iron b ~ l t s  and screws. 
and that by remoring the w-mvs and bolts the 111achinerp rould 
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be detached f r o ~ n  the hol~st. and taken away- without illjury to 
the said machinery or the house. The court refused to  r e d ~ ~ c e  
the valuaticn. 

Makepeace and ( - i ~ ~ i s t  i:m then took 111) the rase' by w r t i o r u ~ i  
to the Superior Cour t ;  and it was there held that the ~r~achii lcry 
for spiniling n.as not s1tbjcc.t to taxation, and the order of the 
County Court was quashed and a ~ T O C P ~ C H ~ O  awarded to that 
court to reduce the valuation of the land arid i~nl)rorcwmlts, by 
deducting therefro~u the value of that part of the 111ac11incrp. 
From the decision an a p p w h v a s  allowed to the solicitor 
on behalf of the State and county. ( 93 ) 

W'insto l~  for Makepeace. 
Iredell for  the county. 

R~IFFIK. C. J. 'I'he truc4ou is whether the ~ ~ ~ i ~ e h i l ~ e r v  for 
the s p i ~ ~ n k i g  of t h t ~  cotto'n, sepamtc from the 1~4leels r v l l i ~ l ~  set 
it in ~ ~ ~ o t i o n .  is  lro , )art  of t h i ~  "inlnrovelr~ent" ~ I I  the land. nnd 
so rxelr~pt from t a ~ a t i o ~ ~ ,  or  whether the honscx, 1 1 1 ~  ~ilaiii nater  
wheel and other wheels, and the spinning machinery, constitnt- 
ing together the factory, hc not, 21s w wl~ole, .url~ an i11,prore- 
merit on the land as to bc liable to asscxssn~er~t, a ithi11 the Illcinl- 
ing of the re\c,rlw l:~\vr. The opi~rior~ of the ( h r t  is that it iq 
thus liable. 

Formerly land :IS not tascd a d  ~ ~ r / o i  P I I I  ill this State. with 
the rxccptiolr of town ]of<. nut  sinc*e 1814 tl~c> 1:111tl tax has 
been laid according "to its valuc, irrcluding i~~~provenie i l t s  
thereon." Rev. Code, rh. 876. The tun1  "irnprove~~~ents" had 
been beforr applied to town lots as subject to t ;na t io l~  accord- 
ing to their valw. Ired. Rer.  .: :" " 1781, (211. 1 : and it 
must have ~riraut  tl~ci l )~~i ld ings  011 th(.ur. TTi~tl~r ~ a r i o u s  acts 
since 1814 the onl1cl.s of land gave in their lists, tlcwribing the 
situatioll and t ~ ~ n n b ( ~  of tracts H I I ~  tlw ( p a ~ ~ t i t y ,  a11d idfixing 
also the vahw of tlw land and tile i r l~ l ) rov~~r i c ,~~ t s .  Rut ill 1886 
it was enacted t l ~ t  thr value slio~dd ]lot lw L P ~ J  tw in bv the 
owner, but i11:1t :I board of vahation,  c (  usistin; of :I justice of 
the peace alld two frwl~oldcrs, shonltl nl)on oath ascwtaiil the 
cash vahw thrrcof and return it to t h  Conntv Court. wbiect to 
correction there, a t  the i~~stanrc '  of Iwrsons aggrieved by too 
high a raluation. By the first section of the ar t  the tax is laid 
on the land wit 11 the inrprorernents thereon. Probably different 
views were taken on the point, what constituted "improvelnents" 
in different parts of the State, to the prejudice of the 
revenue, so as to g-iw occasion for the act to provide for ( 94 ) 
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the reassessment of land in 1846, ch. is. That  enacts that  
the board of ~ a l u a t i o n  for 18.27 should ascertain on their own 
~ i e w  or the oath of witnesses, as accurately as practicable, the 
cash ralnc of land with the in~provements, and that t h y  should 
annex to their rcturn an afidari t  that the valuations of the land 
\lit11 the i rnp ro rc i~~rn t i  thereon are. in their judgiiierit and be- 
lief, the actual value thereof in cash. Allthougli the Lcgislaturc, 
has in no one of the acts  dt.fined what arc tlie i i u p r o r e ~ ~ ~ e n t s  on 
land which are to l-,c takcn into consideration in setting :l ralucl 
11pon it,  either by thc onner or the board of valuation, yet il 
seems manifest that tlle tcrm was used in all rlie acts with t h ~  
intent to c ~ ~ i b r a c e  all such buildings and erec.tio~l. as add to thc~ 
value of the estate and would pass as a part of it nnilcr a sale 
and convegaiice. Hence dnelling-llouscs, bani,. granaries, sta- 
bles and other farm buildings, houses of businecs and trades. 
such as shops, xareliouses, tanneries, vats, niills and the likr,, 
  tin st certainl-  come within the description of i l n p r o ~  e~ilcnts o : ~  
land. JJrith respect to niills, the Court is quite clear in holding 
that n l ia tcwr  is narcel of one of any kind, wlietller a iam or 
gri': ~n i l l ,  a carding, spinning or near ing  111il1, forill, a l n r t  of 
that i~ i iproren~(wt  011 tlie land, and for tlle time being is to be 
takrn into the estimate of its value, for the p u r p o i c ~  of taxation. 
l 'hc ruleq ~*especting the right to fixtures of thc character of tlii. 
nlachinery. ii bet&en landlord and tellant. or betxecn thc 
onncrs of a particnlar estate and the re~naindernieli, van hare, 
it ic conceired, but little, application to tlic point in th i i  case. 
Our inquiry i i ,  Hon. are these fixtures to be rcqardcd, as to 
their nature. when the prenlises and fixtures arc in tlie posses- 
sion and enjov~iieilt of tlic legal ovTner of tht. land itself < I f  
Mr. ('llristian ncre  tlic sol(. aud ahsolute oni1t.r oi the factory 
and occwpied it,  tlieil, nndonbtedly, everr part of thc 111achinery. 

whether that more especially called the spil~iiilig nia- 
( 9.3 ) chinery, or the large va t e r  x-heel o r  other n lienls by which 

tlie ~vorks are ~ilored,  vould form w part of tllc realty. 
Trc~ipass rpca, c1 C ' C I I I S I I I I I  f i ~ g i t  woldd lie for :HI ill jury to any 
part of it. and no one x70uld tliirik of brinpiilg treyas.: t l ~  boul\ 
nc/~mrfl- l i i \  ill siwli a case. -1 coristable could not ciitcr the mill 
~ i t h  a fi. fu. arid drtaclr the frames and other parts of tlw spin- 
nine npparatiii fro111 the liousc by taking out the bolts and 
x w v s  nllicli co~lfi~ie tliern, and sell tlielil as pcrsolial chattels. 
This niachillery sccliis for  many purlloses of the calile character 
n-itli the screrws, boltiiiq clwsts, ~ ~ l i l l s t o n e ~ .  and tlw othcr appa- 
rxtn. in a pristn~ill,  and preciselj- of that character for the pur- 
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poses of this case. It forn~h parcel of the cottoll 11d1  or factory 
as the others do of the crain mills. and. ~ ~ - i t h o u t  iolile re.;er~-a- 
tion, would pass by a con\ eyallce of the 111il1; illid, ro1iscquently. 
ought to f o n ~ i  parts of thc ]nil1 for taxation. I t  is of no cons<.- 
quencc that the co~ltract l )ct~\e(w the, llartie. autliori7rs olic of 
them at a fnturc 11rriod to iercr the ~ ~ i a c h i ~ i e r y  from the 11o11se 
and carry it an-ay. TYhcl~ t l ~ m  m-fwt l .  or. 1 ) r rhap ,  \i71~c11 the 
time of ierermce sliall have c.o~~ic. it  111,1- hc rc,cz.:rrdcd as ex- 
clusively the 1)rolmty ot liili~ ~ i h o  lias the riqht to relno\e it,  
atid ~onscqnently nould tlic~n hc reckoned l~c~rsonaliv. Rut at 
present the land, with the house on it and the r~~achincry  at- 
tached to it,  is occupied by these two l r c r ~ n a  a'. the ten~porar>- 
o\vners of the wliolc. ~ l l o  are to  give in the lmid ~ v i t l ~  the ill>- 
prorcnients for t a s i ~ t i o ~ ~ ;  ant1 whilr t11~y tliu. occupy it thcy 
ought to gire it in precisc.1~- n q  the sole on-nrr ill fee ~vould. 

Thc Court is. tl~ercfore, of opinion that the order of the Su- 
perior Court waq P ~ ~ O I I C O U S  and niust be rcrersed, and that the 
original order of the ('buntv Conrt ql~ould stand. nliich muqt 
he certified to tlic. Superior ( " o ~ ~ r t ,  to the end that :I writ of pro- 
cedendo maJ- tlieucr isrue to the C o m t y  Court. Tvhere the 
tax books remain, in order that thaw book9 may he duly i 9G ) 
and finall. settled in this 1 vs ,1 wet. 

PER CT'RIAII. Ordcrrd acvordinqly. 

APPE \r ,  from the 8ul)erior ( 'onrt of IAW of (; L I I.POI:I). at 
Fall  Term. 1818, C a l d ~ i ~ c l l .  .T.. l~rcsiding. 

The action ii: in trcspasq to rccnver dwn~agcs for i n j l ~ r -  to 
land. The circnl~~stances of the c a v  are nq follows : Tn 1843 
a n ~ a n  h -  the I I ~ I I I ~  of Lanib agrccd. T erhall>, to cdotl~-ev tlie land 

-- 
I 1  
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in  question, of nliich lie vns  the owner, to R i l l i a ~ ~ l  Patterso~l,  
upon condition that lie ~vould pnt a house uupoii it and finish it.  
Before that was doncb XcConne!l aild Lindsay obtained a jndg- 
1ne11t against TVilliaill Patterson, and in July,  1843, caused the 
exc,c.ution whicl~ had issued on the judgnient to be leried on the 
land. An o rd (~ r  of sale was obtained at L l ~ g ~ s t  T r r n ~ ,  1845, 

and under the r c ~ z d i t i o t r i  ecporcc~s it  was sold ill Xorerrl- 
i 97 ) ber, and the defendant Bodenharuer b c v a ~ ~ ~ c  the pur- 

chaser. I n  order to defeat the l e ~ y ,  Lamb, by tile direc- 
t io~ls of TTillial~l P a t t ~ r s o n ,  corrreyecl the land in .\ugnht, 1843, 
to John Patterso~l,  the plaintiff, who was tlw f atlirr of William, 
but dated it .o :li to orerrearli the lcry. 'I'hr trcJspas. cwnsisted 
in renioving the house from the land. 

The presiding judge cllargcd the jury that if the dced to John 
Patterson was antedatrd for the purpose of owrreaching the 
levy of tlw cxrcution, it \ ~ o n l d  be a frand on the 1)art of t h  
plaintiff. and suc.h an on(. 3.: would vitiate and &feat his right 
to recover. 

TTnder the rharge of rlw cwnrt tllc. j i ~ r y  folind for tllo defend- 
ant, n~ rd  the plaintiff appealed. 

, I .  T. J I o ~ ~ h e a t i  for plaintiff 
Irct lcl l  for defendant. 

S.\<rr, ,I TI7(. think llih I Io~lor  e r ~ d  I V e  do not Iwlieve tllr 
: t~ifrd:~ti i lg 111~  dced. as statcd in this c:rsr, did hare  the effect of 
r 1 i 1  I o i l .  'I'lic dntc of the dcrd is not an  essenti:~l part 
of it. It is (wst11111:1ry t ( ~  iilwrt OI IP  irl ( ~ e r y  deed, ai; one and 
thr rllos; cwiniil uncdc of sl~o.i\~rip nhrw it took effect-and 
p t  ittc(r fac i r .  it i. widewc. of tlic tilllc of deli\-ery, but. like all 
. ~ l c l ~  c.rii1cnc.c~. n,av be contmdictcd. But n deed is  good with- 
out :rng datv. or  n it11 :m i~-rlposGble OIIP, for  it takes effrct fronl 
tllv de l i~c ry .  n~ltl o111\- fro111 that t in~e .  'I'lle datr  inserted is, 
l i o ~ \ e ~ c ~ ,  so f a r  a part of the deed that if, af ter  its delivery, it  
he alterrd by any lwrioir p l a i ~ ~ ~ i n S  an i~ltcrcst m d e r  it,  u-ithout 
thc 1rnon.lcdgc~ of thc qrantor. or, in case of a bond. of t h ~  
obligor, it is rerldercd utterly void, and this I~rcause it ceases to 
bc thr  dcrd of tho l>ersr311 clsecuting it. 1 t is considered by the 
law out and out :I forger-. Tn this case the title of the land in 

questi011 TI :ts in Lamb, and he made the derd to the plain- 
( !)S ) tiff, and. tl~ougli tlw object or  ljurl)ose for which it was 

antcclatrd \vnq n dishonest one, still. hrtwccn them, it was 
d i d  nnd pasicd the titlr to the l)laintiff, a t  least yo f a r  as  to 
enable hi111 to 111aintain a11 :~c*tion of trespass against :I wrong- 
doer. and such we considn the defendant. He. doubtless, acted 



under tllc belief that his title to the laud was good; but it Tva. 
not so. Williani Patterson, his debtor, had no sucl~ interest in 
the land as was subiect to all So f a r  as tllc c.ai;r dis- 
closes the facts, he never was in possession. Lanlh had ~ e r b a l l y  
promised he would caonrey tlie premises to hi111, upon certaiu 
conditions with which he had not complied. I3ut i n  addition t o  
this his contract was void, heing in parol. Rev. St., ch. $1, 
see. 8. I f  it had been ill writing, and h~ liad cornplicd with it* 
t e r m  so f a r  as thev were vonditions nrecedent to be r~rrfolmlctl 
by him, he could hare  enforced a conwyance of the legal t i t l ~  
from Lamb, and, therefore, ~rould  hare  had sucli an interest, 
under section 1 of the act of 1812, as mould ha\e been liable to 
the fi. fa .  That act is not confined to vxprcss trusts, bnt ex- 
tends to all cases in which any person is in any manner scizcd 
in  trust for a defendant in an  cxecation, a3 in the casc of ~ a l v  
by articles in writing, where thp w i i d ~ e  has paid the purc l~aw 
money and done all the acts to br perfor~ned by hiin. IIrr ld~/-  
sol1 1'. TIoX.e, 21 N. C., 138. Sereral cmcs in this Court ertnb- 
lish the doctrinc that scction 1 of thc act of IS12 c>xtcllds to  
no trust where the c rs tu i  y r e  t~ usf has not :I right to call for all 
inmediate ronrchyance of the l~gsl clstatc. Yhorpc 1 . .  Ilirl, A ,  21 
N. C., 617. I f  the purchnsc h -  the dcfcnd;mt c.c,nreycd to 1ii111 
the leeal title. tllni he would hold it. imdcr section 1 of the aci. u 

discharged of ally clni111 by Lanib, for that src+on act. 11 j)on tl~cx 
estate. I n  whaterrr  map me corlsider tlw pase. W i l l i a t ~ ~  P a t t n -  
son had not such interest i n  the land us could be re:lched by an 
execution a t  law, and the defendant acquired nothing by 
his purchase, and in removing the house was a lnerc ( 99 ) 
wrongdoer, and liable to the plaintiff in damages. 

PER CURI i 1 1 .  Jndglnent r ~ ~ . e r w l .  2nd r~c.:ri,.~~ r 7 1 ~  i ~ o l v ,  

1 .  If :I test:rtor I;llo\rs \vh:~t 11r is eloing ; I I I ~  to  \\.I10111 he is giving 
his ~ ~ r o ] ~ ~ r t j - ,  his mcwt:11 (~111;1(.ity is s ~ i i i i ( ~ i ~ i ~ t  10 eirabl~ him to 
in:rkt> :I tvill. 

3. Two thinzs 11111st ( ~ ~ r m r  to (v~~~stituto ;I cIomiri1: first. wsid~nev. 
and, secondly, the intelrtio~~ to ~ n a k t ,  i t  :I home. 

C! 1 
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4. .\nd if thrse tvo (~111(.11r, it I I I : I~PS  110 dift'rre11c.r how short his 
resi(le~~( P 111iiy I I P  i l l  t11~ 11(,\v ( l o ~ ~ ~ i ( i l .  

APPXA~, from the Superior Court of Law of  SON, a t  Spring 
Term, 1648, Railr,y, J., presiding. 

This was an  issue of r levisa14 ?:el ,1011 up011 a paper-writing 
offered for probate by the plaintiffs as the last will and testa- 
ment of Joel Horne, deceased, i n  which paper-writing the said 
plaintiffs were named as executors and only legatees. Three 
objections were raised by the defendants, to wit :  

1. That  the supposed testator was not of iufficimt capacity 
to make a mill, for want of a sound disposing inincl and Ineluorg. 

2. That  if not artually incapable of making a will, he 
(100) was unqnestionably a 111a11 of w r y  fcc.ble intc.llect, and 

t,xecuted his paper-writing iinder infliicwce :tnd through 
fraud and circumvention. 

3. Tha t  the supposed testator was domiciled in Chesterfield 
Ilistrict, South Carolii~a, and not i n  ,inson C o u ~ ~ t y ,  North Car- 
olina, a t  the tiine of executing said p a p e r - ~ ~ r i t i n g ;  and that the 
paper-writing was not csc.ci~ted according to the laws of the 
former State. 

T'pon the firsr p i l i t  one of the subscaribing witnesses testified 
fully to his belief of the sanity of the supposed testator a t  the 
time of signing the said paper-writing, and the proof of the 
factuttl and subscription by two witnesses, according to the 
laws of North Carolina, was full, although the second subscrib- 
ing nyitness said that lie had no distinct opinion whether the 
supposed twtator was sane or not-he har ing  but little rr~eans 
of judging, haring ncwr  seen him until called upon to witness 
hi, will, thong11 he discovered i~othing to luakr> 1ii111 doubt his 
wnitv. Otllclr witnesses, on the part of the plaintiffs, testified 
to  tlleir helief of his calmcitv to ~ n a k e  a n-ill, thoilqli all con- 
(.ill wd in thc belief that he was a I I  I a n  of weak 11n den t  anding. 
O w  n-itl~ess twtified that, three or four years \)eforc, the lesta- 
t r  I. had ~- \1)1~~ssed n p r p o s c  to g i w  his propertv to thc plain- 
tiffs, who are, in fact, the only legatees in the will; and several 
of the w i f n e s ~ ~ s  spoke of his intention to give n 1)arf of hi4 
property to the plaintiff Joel  E. Horne, together with o t l i~rs .  
: ~ n d  this a1 different timcs. On the part of t l ~ c  defendantq four 
witriewcs p i . c~~ed  that he Wi14, in their judqnleni, incapable of 
111aking a will; and of those were his attending physician and 
two l)ersonswho had for some time resided in the same l ioi is~ 
i t  l i .  Tt was in proof that he had sixteen or sewnteen 
claws; that onc of then1 had great influcwce o ~ c r  h im;  that he 
had ninny r e l :~ t io~~s  eqilnll~. near with the p l a i~~ t i f f .  to s c ~ e r a l  of 
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alitl f r : n i d ~ ! ~ n ~ l y ,  ill TIM, disl)ositio11 wliic11 ~ I C  I i i~d ~ t lade  of his 
property, tile11 rlw ~!:rper-~\.riting. offered f o r  probattl ~voulil  ~ i o t  
bt, his vi l l .  l)nt t110 will of tilosc~ c.se~.cisi~lg snc.11 i ~ t ~ ~ ) ~ - o p n .  i11fl11- 
twcr, : ~ n d ,  if 1111.y s l~ould  be satisfied tllilt that  \\-as t r n r  i n  thih 
vase. t11c.y sltoldd fillti :rg:tinst tltc, n-ill. h t .  :~lr l lougl~ fll? j1u.y 
slio&l b~ s i i t isf id  r11:tt t11tw~ li:~cl l)t~11t i1111)orr1111ity and I ) ~ ~ S I I : I -  

si( 11 oil thtl ] )ar t  of t h  l ) l i ~ i ~ ~ t i t i s ,  o r  ( ~ i r l i w  of t1~lt11, o r  tllil w p r o  
mlliarl ~ ~ ~ ~ l l l l : l l l ,  i111d t l ~ ( ~  ~ u ~ ) I ) o s ( ~  tthstatol' liad yipldrtl to snc.11 
kilt i ~ t ~ p o r t u ~ , t i t ~ ,  and  11c~rsua~iml h r c a ~ ~ s e  litb \ w s  i2o11vi11wd it xviis 
riglit, i t  would not render t l i ~  n i l1  i11r:llid. But ii' the ilt1l)ol.- 
tuilitg urns so g l w t  that  the  testator was too \wak  to rc4s t  
it,s influence, m d  his f ree  agc l~cy  11-ns taken : I \ ~ L I ~ .  t l ~ ( w  (104) 
they should find against the will. 

. is  to tilt, third objection, the court instrurtcd tllc, jury that  
;I r ~ ~ a i l ' s  ~.(,sidi.~lc~c~ p/ . i t t l  t i  ftrc.it> \va s his  dorniril;  tlint vilit~rcrer 
his  rt4de1lc.c T:IS tllere mi.; his 11o11lc. his d o ~ ~ r i c i l  / , r i t r rn fuc,icj. 
bnt not 1)eillp c.onc.lusivc~, it  n.a1; m w ~ p t i b l t ~  of ~ ~ p l i l ~ t i t t i ~ l ~ ;  tha t  
residcww : I I I ~  tio~rlicil n-crc not convertible t c r ~ t i s ;  t h t  a man 
113iglit i ~ n w  I ~ i s  1widenc.e a t  o ~ ~ c  ~ ) I R C P  : ~ n d  his doli~icil  at all- 
otlic~r. aiid that t 1 1 ~  do~lt ic i l  of' origin eoi i t in~ws unt i l  i t  is 
c l l a ~ ~ p ~ t l  fo r  a11ot1lc.r; that  tllc tr.stwtor's dolrticil of oi.ipiii was 
in Sonti1 ( . ' a ro l i~~:~ ,  and  it  rontiiiut~d still to 1 ~ .  ill S o u t l ~  Cyaro- 
l ina,  rn~l(..:h i l  \vas 1)rowd that  11e had  c l ~ r t ~ l y t ~ l  it  ; that  if 11,. 
had l d t  Si ntli ( ' x ro l i~~a  f o r  this  S t a t r ~  f o ~  :I t t ~ n r p o ~ x y  spc~ci:~l 
lxufmsc~. 110t \\.it11 ;r v icv  of inak i~ lg  it hi.; I I O I I I ( ~ .  hilt of r ~ t l m -  
i n p  to Sontll (';11,oli11:1, t11m lie h a d  not 10s; his original do~nici l .  
:ind of c ~ ~ ~ n c ~  11:td lint a c q ~ i w d  :I I I ~ ~ T Y  o11(2 I I ~ w ,  a i ~ d  if they 
shr711lcl so fi1!,1, tllc.11 t h r y  sho i~ ld  rcildcr 21 ~ r r d i r t  agai11;t t l ~ c  
p1ai11tifi.s. ~ ~ ( Y . : I I I W  tl~cl \\-ill ltad  tot bcc~ll ; ) ~ o v ~ t l  :~cc.o~tl ing t o  
the l a w  14  S o n t l ~  C:~i .ol i~ia  : but if tlic,v should bv s:~tis6,cd fro111 
rllr. c~vidt~iic.~~ tliai tlio Testator lrad n b a ~ ~ d o l l r d  h i .  I I O I I I ~ ~  ill Sontlr 
Carol i~i :~.  : I I I ~  1 ~ 1 1 1 1 c ~  to _ \ l ~ s ~ m  ('om~ty, in this S i u t t ~ .  f o r  tlic, p111.- 
post of .;c.rtli~lg T I I ~ T  c4thcr p c ~ ~ . i l i a l l c ~ ~ t l y  01. fo r  all i~ ic le f i~~i t (>  
rirnt'. altl~ougll lir 11ad not c o n s u r l ~ ~ t ~ a t c d  tllat 1)11rlmsc~. 1)ui wa. 
[ ~ ~ . r ~ v t ~ ~ ~ f c d  ~ I Q ~ I I  tloinp so by rlcarh owrt i rkinp I I ~ I I I .  hi:: doniicil 
n - r ~ ~ ~ l d  bo ill this Stat(, .  

'I'lii, dC'f(~11d:llli'~ ( Y I I ~ I I S C X ~  r11v11 IYY~II(~ST(.(I  ~ ! I C >  (WI I I ' I  I ~ l t ~ ~ r g t >  
thc~ j11i.~- that  if tl~c, rnl)l)oswl trstatol. wa- w ck.fic.io111 in ulenl- 
o r 7  a s  not to ~ ~ I I I C I I I I ) C . ~  \v110 his ~ v l a t i o w  \ \ - c ~ .  as  :rpptr;rrc~l 
11ii1st I)(' tlw c't~sc, fro111 llis xpcal<inr hili :t few cia\.; I d o r ( .  of 
,giving t11c111 his  I ) I Y I ~ ! ( ~ I T ~  i111d I I O W  t ~ ~ l m ~ t i c ! i ~ i n ~  ~1t(~11r at all. 
hi. \\-as i ~ l c n ~ ! : ~ l ) l ( ~  i)f l ~ i a l i i i ~ g  :r n-ill. 'I'llrz cSollri rc~fnsctl *o T O  

chargo. hut told t 1 1 ~  jnr. thnr if I i ( 3  mltltwtood n.11at 11r 17-ns 

doing L\-!!VII hc 111ailc the d l .  -o :IS to k ~ i o ~ ~  I t ( .  was g i r ing  his  
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(10.5) property to the plaintiffs, lie had such a sound and dis- 
posing mind as  would enable him, in  law, to lllalre a mill. 

d verdict having been returned in  favor of the plaintiffs, and 
a rule for  a new trial having been discharged. the defendants 
xppealed to the Suprenle Court. 

11.rdrll for plaintiffs. 
S f r t rnye  for defendants. 

S i s ~ ,  .J. This \+a\  ; I I I  ihsue of r l ~ c - ~ \ a r ~ t  r r l  iioic to t ry  the 
aliditv of a 1)aper-writ i~~g purporting to bc the last will and 

tcSstanlellt of Joel H o r ~ ~ e ,  deceased. 
Three (,l)jectiolls wrre n d e  hp the defe~ldallts, the careators : 

i 1) That the d(wasc~1 had not 111~1ital coapacity ; ( 2 )  if he had. 
his tnind wai so n-c~ak that he was easily influenced and ese- 
ciited t 1 1 ~  paper nndcr i~lfluence and through fraud and circulu- 
wntion ; and ( 3 )  that tlir snpposcd tclstator was, at the time he 
cxwuted the p a p r ,  a (*itizen of South Carolina, slid had hi. 
do~llic.il there, and that tllr paper-writing was witnessed by only 
two \ubscrihing ~ n t ~ ~ e s s i ~ s ,  whereas by thc 1 a v  of that  State 
three n w r  uecessarv. 

T h  c l r f r~~da~ l t s '  col111sc.1 tllc.11 rcqurstwl the court to charge 
t l ~ c  jurv that if thr  . ; ~ ~ ~ ~ ) c ' s c d  testator was so deficimt in mnll- 
o r r  as 11ot to ~ ( J I I W I I I ~ C J ~  \v11o his relations mere, as appeared 
Illnit his tllr rasr, fro111 hii  ipraking but a few davs before of 
g i r i~ rg  t l ~ r i r ~  his I;rolwrtv, : I I I ~  ilow i ~ o t  r~lc~rltioliirlg their~ at all, 
11r. was iilcalmhl(~ nf n~aking a mill. The court refused so to 
charge, hut told the jl1r.y that if he n~rdcrstood whet he . was . - 
d o i l i ~  a h e i ~  llc 111ac1r t h e  will, so as  to klron- that I I P  was g1~1ng 
llii proput \ -  to t l ~ r ,  l)lail~tiffi, h(a had s11i*11 R i on~ ld  and tlisposine; 
~ i ~ i i i d  a s  would enable him, ill la\ \ ,  to ~nakv  a will. 

In his charge the prrsiding iltdge werlt f d l v  into t llc c\ i tleilcc 
lipon eac1.1 question r a i d  in the came, a ~ l d  it was fairly lrft t o  

the jury. TTpo~l the qwitions of law ernbraccd in the 
(106 \ first and iecond objections. although his Honor mis.;E~t 

h a w  been niorc csplicit, me think he n a s  sufficiently so, 
;nld that the c h a ~ g r ,  in those l~ar t i ru lars .  was ii~tostantiallv cor- 
rect. As to the mental capacity of Joel Horn?. his latlguagc is, 
"that if the w1)p'sed testator k n t ~  what he was doill# at the 
ti111c of ~l!:~killg thc wid s u ~ ~ ~ m ~ e r l  will, and that he was g i v i n ~  
l ~ i i  prolwrty to the ~)lailltiffs, and that thcv would br entitled 
to it. 1)r.o~-idcd the fonlls of the la~ir  mere coinplied with, thev 
.hoi~ld find in faror  of tlw will." TTc do not see t l ~ a t  thr  tlc- 
fmdan t i  hare  a n r  right to courplain of what is here laid down 
Tf the deceased had the portion of mental capacitr here rc- 
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quircd. h r  had  ~ n c h  a 111ind ant1 i l l en log  as the la\\ requircd to 
enable hi111 t o  dispose of hiq property by \rill. Al< to ii11d110 iii- 
fluewe. or the r)al)ers heine ol)taincd fro111 TIIC drceascd bv f l a u d  

L L P 

and  imposition, there n-as no eridcnce whatrrei-  to  s u s t a i i ~  tlic~ 
objection, a n d  his  Honor  ought so to 1i:rre infor~l ied tllr jury. 

T h e  instruction asked f o r  by  the com~se l  of t l ~ r  defendant i  

TVc corlciir nit11 hi.; Holior  i l l  111. i ~ l * t r l i ~ . t l o ~ l i  t o  tllc ju:.) 

upoil the th i rd  o b j ~ c r i o n .  I t  iq ~inqnestioilall? t r w  t l ~ t  if .Joel 
H o r ~ ~ e  was, a t  tlic t i ~ l i c  t 1 1 ~  pal)c1l.-\r riting 11 a. c\cr~itctl .  .till 
doi~iiciliatcd i n  South  Caroliiia,  ii noiiltl ~ i o t  IF  a good will ill 
Sort11 Carolina. 1:or it  h a d  not tll t~ rcyuiiitcx ~ ~ n i i i h c r  of n-it- 
nessei, there beiilg hut t v o ,  a n d  thc law,- of Soutll Caro- 
lina requiring three. It was i i ~ l l ~ o r t a l ~ t .  t l~ r l i ,  to a v e r -  ( 1 0 7 )  
tail1 w h e t l l ~ r ,  under  the  c i r c ~ n l ~ s t a ~ ~ c r b  dctailcd by tlic 
15 i t ~ ~ e s y ( ~ \ .  t l ir  d e r ~ a w d  11:icl :i q ~ ~ i r p c l  21 (1o111icil i n  thi. S I  a t(2.  
and  tllerehy lost tha t  of origin. On rlic~ 1,:rr~ of tllr l)l;rintiff'- i t  
n a i  c ~ ~ n t c n d c d  well mas tlicl f a r t ,  alld o11 that of the d r f c ~ ~ d a l ~ i i  
that  the oriqin of bir th  iti l l  m n t l n l ~ e d .  A \ f t r ~ .  + ta t l~rp  to  the  
j u ~  the facts  hearing 011 t h i i  point. tllc cwni.t left tlw illteni 
nit11 whir11 Jocl Horn( ,  hnd colnc to tlli* St:\tc, a i11ntte1' o f  
f a d  for  their  inquirv. 171)o~l the Id\\ 11c ills1 r n c t ( ~ 1  theni that 
Sourh ('arolina. b h g  tlle don~ic i l  of' orieiir t o  tile dcccaicd, it 
continued so un t i l  he h a d  acquired a n o t l l c ~ ;  it  c ~ n i l d  i ~ o t  b r  lost 
unt i l  then. -1nd to cuable tli~111 to V O I I I C  to a propc2r ronclui iol~ 
IIC i n ~ t r u c t e d  tliem tha t  if t l ~ c  dweased had let t  South Caroliira 
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it  is where hc has his true, fixrd and peniia~lent I l o i ~ ~ t ~ ,  to which. 
when absent from it, lie intends to retiini, and from which he has 
no present purpose to remove. 'I'wo things, then, must concur 
to cm~stitute a doil~icil : first. i,r.sitl(.nce, : l ~ d  swond, the intrn- 
tion to ~na'ke it a l i o ~ ~ ~ - t h c ~  fact arid the intcnt. In this case 
.roc1 Irorrle had a t l o n ~ i ~ i l  i l l  S o ~ ~ t h  C:arolin:~-n domiril of 
origin, which c o n t i n ~ ~ t d  up to a short period beiorc~ his death, 
and up to that tiln(1. nnless 11t' had lost it  hg acquiring :r new 
on(, in this Statc. 'I'his was t h ~   mint to be decided by the jury, 

and to it their artontion was drawn by the court. There 
(108) was one circumstalrcc~ which, we think, was nearly con- 

clusirr upon the que5tin1l-it is, that the dweasrd h i n -  
wlf considcrcd S o l  tll Carolina his dornic+il. 111 his will he 
styles liin~self ".JocI IIorne, of h s o n  County, Sort11 ('arolina." ., I he law g o ~ t m l i ~ l g  tlw yuciiiol~ nas  plainly and correctly stated 
to thenr. '1'11~ plaintiffs rcslicd llnwli upon the. fact that, at tile 
t i ~ n e  the dec*easetl cwc.utid rlw palm--writing, hi.; rrsidencc wai 
in North ( 'aroli~ia. T h ~ y  were instructed that rwidence (lid 
not coristitutt~ a don l id ,  tIioug.11 it was prim(/ facir evidence of 
i t ;  t h l ~ s  guarding then1 fro111 :I r ~~ i s t ake  as to that fact. rn roll- 
calntling his cli:~rgc U ~ ) O I I  tlic' cpc~sti011 of doniicil. his 11onor ill- 
striwted t l i ~  jur r ,  "if t l i ~  d(~cc.:wtl had colw to .\II.;OII County. 
irl this State, fc I. thv ~ ) u r l ~ o s ( ~  of w t l i n g  there per~l~arleritlp o r  
for an i~ldefi~~ittx t i ~ ~ : c ,  his d h ~ l l i d  1\0111d br there, (lllholi,q11 pitJ- 
1 . ~ 1 1  tctl f r o ~ t  (lot trq Y O  li y dccc tlr." l'1lc.r~ is sonir cwdnsion in 
the 1attt.r calaust,. It is olnioili, l i o ~ v e ~ e r ,  fro111 tlw c*ontest of 
the wh-It, sentcnc.c, his Honor did not Illcan. if he had been pre- 
T-ented by ileatli fro111 rcac l l i~~g this State;  if he had died rtz 

f r t tnsifu.  In that  caw his dorr~icil of origin would still havc 
mnti~lued.  for 1 1 ~  \vollld 11ot I ~ a \ c  ac.quircd 21 n c ~  olle, and he 
hat1 ulrcv~dr told t l ~ c ~  j i ~ n  that a tlo~llieil c ~ ) ~ ~ l d  not I)(' lost until 
:inoilier was a q n i ~ c d .  A\~it l  i l l  the sa~llt. scwtenccX hc had stated 
to tl~rill,  if the drcw~st~d had almndoncd his holiic, in South Car- 
olina and licrtl I c i m c ,  t o  l t l . \ o t l .  ~ f ( .  We pr(w1111(~ the i ~ ~ t e n t i o n  
of tlir c.11:lrp ill thiq 1)ilrt IWS to ins t r~wt  the jury that the 
length of tinw during which the deceased en joved his new home 
was not 111atc.rial to the qiwstion of thr  I IPW acquisition. In  
this vim\ the chargr was caorrect. Residence. filr however long 
a time it may be continued, cannot constitute a dori~ic-il. without 
thr  intention of pe rmane~~t lv  making it a lio~nc~. nor can the 

shortness of t in( .  ill which the new home is enjoyed d e  
(109) feat the acquisition when accompanied with the inten- 

tion, for  in the latter there would be the f n c t u m  et  anirrtzis. 
These views are sustained by the cases of Dr Ro~rncuillc 7.. De 
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Ronnevi l le .  7 Eng. Eq., 502;  C ~ x i g e  a .  / ,cuin ,  ib., 560; Plum- 
rner I ? .  I:r~auilor~. 10  S. C.. l!M. and Story Conflict of J ,am. 
ch. 3. 

Pm CCRI I L L .  .Tudgn~ent affirmed. 

Citpd:  La~r~i+enrc? 6. S t r ~ l ,  66 1. C., 587. 8; Il71zeeler 1%.  ( lobb.  
75 N. C., 25 ;  H o r n e  v .  I Ionre ,  ib. ,  101;  Pnirle I . .  Roberts ,  82 
N. C., 453; B a r n h a r d t  v .  Smith, S6 K. C., 154 ;  Bos t  v. B o d .  
87 S. C., 479;  F d t o n  P .  Roberts .  113 N. (7.) 426;  Jones  2'. 

AllsbrooX., 11; K. C., 52 ;  Bond r l .  M f g .  Po. ,  140 N .  C., 381: 
I n  r e  T h o r p e ,  150 N. C., 492. 

3 .  h probnttb o f  ;I \\.ill i l l  (.0111111011 ~ O L . I I I  ( . ; I I I I I O ~  11txset :tside on :I parti- 
tion for :I rc-1)rob;lte. withont showi~~:: srinrci I'e;lson why t h ~  for- 
mer ~~roh :~ t t ,  \\.;IS nrong :11itl shonltl I I O ~  II:I\-(1 Iwen nllowed. 

3. l.:sgrc~i;~lly :Iw ('ourt \\-ill not set : ~ s i t l c x  the  ~irob;~te iu  (.01111~011 

form, u1io11 tlitx 1)etition of thv \!-itlo\\-. \\-IIo :~tln~its thnt the  \\-ill 
n-ns l)rol~o~.ly ~iroreti. hut i1wi1.t~~ ;r ~ ~ - p ~ ~ i b : i t t %  to enitble ht'r to 
enter hc'r tlissc.~~t \\-ithin si.x nlo~!tlls th(~re:~flr~. .  

_ ~ P E  4 I, fro111 the Superior VOEI t of Law of EIX:W:O\IBE:. at 
Fall 'Term, 1848. Diclc. .I. ,  1)residinp. 

This i~ an alq)lic.atioll to call in rhe pl.obatc~ of :I script as the 
will of David G. Bakcr, decw~s(d, i \ l~ ic l i  was granted to Xoses 
Baker a i  the rsecntor. The drcraicd died in September, 1844, 
leaving a \\idon-. Cath:~rine, and tlirir four infant children. 
There is no copy of the instrument in the proceedings; 
but i t  appears from the allrqations that, i t  T T ~ T  c s r c u t ~ d  (110) 
in the last illness of the deceased, and shortly before his 
death, and that it \ m s  attested by two witnesses; that by it the 
deceased garc liii estate to his wife during her wi dow!iood, and. 
a t  her drath or marriage, to  his children, with a pro\ ision that 
as thc children came of age they should h a w  certain illares of 
the property allottrd to then1 respectiwly: and that Moses 
Ralrer, t l ~ r  father of t h ~  drceascd. n.as appointed c ~ w u t o r  and 
guardian of ilie c h i l d r c ~ ~ .  It x-as prorcd by the oath of thc ex- 

\7 
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ecutor and tlw subscr ib i~~g n i t r ~ c s m  i l l  the Couuty Court a t  
Sorer l~ber  Term, 1844. Under it tlie widon- remained in pos- 
sesdion of the estaw, coiisist i~~g of land, slaves, and other chat- 
tels, until her interiuarriagr with R i l l i a u ~  J.  Armstrong OII 

:: Febrimry, 3 846. They instituted tlw prcwnt proceedings on 
the 12th of the same ~nontll.  

'1'11~ nllegation states: That  the probat(, mas had without 
the party, ('atliarine, to be present a t  the prol~ounding 

of the script; that for  a considerable ti111r after the death of her 
huqba~id she was so 01 cr\i he1111ed wit11 priclf at her hc~reaveinrrlt 
tliat shc took l i t t l ~  i ~ ~ t e r c s t  ill a s r c r t a i~~ ing  her rights either un- 
der the i n s t r u m e ~ ~ t  or ill r cqec t  to its probate; that some months 
before her waond nlarriagc she mas advised that  she might havr 
t h ~  probate revoked, and that the script should be repropo~mded 
ill order that she 111ight clff~r such obje~t ions  to the same as sh? 
should be adlisctl, or, in case she could iiot successfully opposr. 
it, that shc might be enabled to disscwt fro111 it after its prope? 
])I-obatcx; that she omitted to institute proreedings ii1111iediatcl~- 
for that purpose by rrmcn of ail agrce i~~ent  of the escxrntor and 
guardian, Moses Baker. to coille to a rotnproi~~ise with her at 
PITovc~~~ber Term, 1845, of the County Pourt. with ~vliirh hc, 
afternards rc~fused to comply. 

Tlir, allegation the11 insists that ,  :is nidow, the party, ('atha- 
rille, had a right to a day in court to shorn causc against 

(1  11 ) the probate of the snpposrd will ; and that, by reason 
tliat the probate passed w-ithont any citation to her, it 

wa- not binding oil htlr, and sht. wai cwtitled of c o ~ ~ i n o n  right 
to ha \ ( ,  thc same called ill. 

Moses Baker put in a rcsporisi~ cB allegaticw. I t  httltes tha '  
the party deceased dula c w ~ ~ ~ t c d  thc instrun~~ent as his Ins1 will 
and ttstaincnt, when he had perfwt disposing mind aud nlcw- 
or<y, and that it waq duly attested by the witnesses; that thp 
party, Catllarinr., had full k~~owlcdge of thr, (dontents of tlw 
i i i s t rur r~c~~~t ,  aud, indeed, tliat it was in ad^ at 11er request and in  
her presence, and that the. dispositioni wercl adol)tcd c,liieflv nt 
her sug.gestion ; that after t l ~ e  death of the. decwisc~d slic ex- 
pressed herself to be fully satisfied with tllc l)rov~sion fclr her. 
and the desire that the i i i s t ru l i~e~~ t  shoidd bc l)ro\-ed :rt the next 
court, and that  she knew i t  would tlien be propo~iiiclcd; and, in 
fact, one of the s~~bscribii ig witnesses went to court a t  her in- 
stance and by her assistance, that he might then prove i t ;  that it  
was for thosc reaspns, and those alonv, that this 1)arty did not 
takc, out a citation for t!le said Catherine; that i ~ l m e d i a t e l ~  
a f t t~ r  court ~ 1 1 ~  r a s  informed by thc pa r t - .  h1oqt.s. and several 



other persons, that  the will had lmw ~ ) r o v ~ d ,  a ~ i d  also that  a11 
niiglit dissdlt f r o i ~ i  it n.ithi11 4s i ~ : o ~ ~ t l i s  af ter  ilic. probatc: tlial 
d iu ing  t l i ~  n . h o l ~  ~ w r i o d  shr rejected tlw :tdvic.c \villi d i s p l e : ~  
urc. aild dec1;tred her  d ( ~ i r r ~ i i i ~ l a t i n i ~  11ot t o  dis-wit.  as  t l i ~  will 
had  been made i n  conforiiiity nit11 Ilcr n-islies, es l , iwsed to hc>r 
la te  l iusba~id.  mcl she was satisfied with i t ;  tl@t s l i ~  c o ~ ~ t i u l i w i  

the premises. 
Both i11 the ('ouiity a d  Superlor  Court> tlierc> \vn- 

order to call i l l  the 1)robatc. aiid t l i ~  (lxecutor apl)caled (1 1 2 )  
to this Court .  

R. E .  J l o o i ~  f o r  plaintiffs. 
IT 'h i faX.~r  f o r  dcfendmitq. . 

'I'lic Caiwt doc4 ilot ncc~cdc t , )  t1i:lr 11o4tio11 It is clear tha t  
i n  Englw~id a ~ C I I ~ C I I C C  ill :I p i~h : i t ( '  ( ~ ~ 1 r t  ( ~ o I I c : u ~ ~ ~  all  n h o  arc, 
priry to the proccvtlill.:~. tllat i-. nlio ha\-e a l n i i n l ( ~ 1 g c  of tliclii. 
citlicr acatiml ( % r  I)v a11 allcgatioli pnl in I)\- t h c ~  1)arty. o r  h r  a 
ci atiou 011 filv. o r  In- 1)loof of ni t~lr . ic* Tllc c a w  on tEic <ill)- 

a n  affidavit of ~ i l ~ r i t s ,  :is tlicw n a >  ;I d i s c r ~ t i o ~ i  iii o r d e r i ~ i ~  
a second l)robate, and. thclv~folv, tllc C'ourt nlii.;t look to all 
the circunlr tar ic~~i .  Tt ought ,  tllcrcforr, to appear  ;II a n  a l l rq i -  
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(113) tion of this kind that  the person mas not cognizant of the 
l~robate complail~ed of, or, a t  all events, so1118 other sat- 

isfactom cansis must be assiened for not having intervened. 
Without snch a. statmwnt it must he :tssmlled that the party 
was privy to the p roponnd i~~g  of and probate of the d l .  This 
says. indwd. t h e  shc was 11mc11 overwlielined with sorrow at 
the tiin(., and took no concmm ill the probate and  pro^ isions of 
t i  will. 13nt the. prohatr was aljont a inonth after  the llusband's 
death, and, without r~ridencae tc thc c.ontrary. it  must be snp- 
posed that i11 tlie c40ursr of illat 1)eriod she becalm capable of 
giving such attention to the rights and duties arising out of her 
rendition as  a widow and a  lothe her, a t  least, as to seek proper 
: ~ d v i c ~  respecting them rt appears, in fact, in the csecutor's 
;illegatioi~ and 1)roofs that she not only had knowledge of thc 
c.ontcnts and ~)i~oI)atc of the will, hut was a(.tive both in procur- 
ing its twcwtiou and probate. If this, then, were the applica- 
tion of ( TIP, as  next of kin, instcad of being that  of i h r  widow, 
it would not Sr  df ic ient  to disturb :, prohate o h t a i ~ ~ c d  thus, at 
theenart\-'s instance. 

Bk t  the principle would welll, in our law, to opcwitr nlorc. 
strongly against the widow than the nest of kin. For the right 
to interfere in n question of probate ljclongs to n 1)arty in in- 
terest, which must Inean some person n l~osc  rights v i l l  be af- 
fected by tlw probate of tlw ins t rn~~~cl i l t  to thc prejudice of the 
p r t y .  But t l i ~  statute allon-s a wide\\- to dissent fro111 her hns- 
band's will. and. if ;;he s imi fv  it witliin six ~nonths  after the 

c L 

lnvbnte, rnuits  her to llrr dower and distributive share. T-Tence, 
it, mould apltcar that, in :I legal seilse, she can hare  no interest in 
contesting the probate; for  it is at her ow11 (,levtion to abide by 
or refuse thc ~jrorisiou for hcr. T ~ I C ~ P ~ O I - e  widows rlercr bccon~e 
parties to issues of t l ~ v i s n c i t  w l  t ~o t t  ill opposition to the will- 
having no interest ill the dispute. This is the first instance that  

is known ill which a widon has in  a n y  way at te~npted to 
(114) interferc. with a probate. By dissenting she gets clear of 

the will at once. whether it be good or had. B y  not do- 
ing so she clrc*ts to takc nndcr it, and, it wonld seem, ought to be 
concluded f ro l~i  asserting ally right in opposition to it. 

But, whrther theye suppositions be corrcct or not, tlie Court 
holds it clear that in tlic case made in this wllrgation the widow 
has no right to disturb the probate. There is no statement in i t  
which in  the least iml)eachcs this instrunlent as not being in 
fact and law the will of the party deceased. S o  reason what- 
ever is assigned why i t  should not be admitted to probate, either 
in respect to the factum o r  capacity of the party. Tndeed, i t  is 
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admitted by tlw coumel tliat t110 nil1 i i  good, aiid t l~i> part!- 
would not oppose another probate, b i ~ t  al lov i t  td pas-, of course. 
Then, to v h a t  purpow shall the probate br revoked? rt is 
a v o w d  that it is  for  the single one of nlahling the party to cwtcr 
her dissent. I t  could not be yielded, nithout furthela esalni1l:i- 
tion, that  the n idow is  not coiicl~tded by Ilcr not dissei~titlg in dnc 
time from tlic first probat(,. wild that her tilur, l l~ight  be eularqcd 
to six inonth, fro111 the ~.t'-prob:~t(~. But, suppobing it could. the 
probate ought itot to br, i ~ : ~ l l i ~ l  in for 5ui.h :I purposc n ~ c r ~ l y .  A 
procecdii~p of this ki~lt l  I -  -ust:~ined 11po11 tlw 1)r;nciplc t h t  
iujustice has been done to tliow n11o nou!d Iw ( ' t~ t~t lcd  to t h ~  
{.stat(. if tllvre mwX 110 \\ill ,  bv in~l ) ropi~r ly  ad~liittirig to proof a 
1)apcr will which it1 t i ~ ~ t l i  n:rs 11ot the I\ ill of tlie ilece:~sid. 
T l ~ e  wli. fou11datio11 $01. ~ ( c i l l i ~ r g  :I p ~ ~ ) h : ~ t c ~  IS tliat 1117 allowing 
~t to i tand it I\ onld 1x1 a ~)i'c~jutlic.i~ to 1)i rsoiii n ho n ould -il(.- 
cwd to thcx propcrtj if t l ~ c ~ c .  \rc1rcL no n.ill, aid. \rho c w i  illon 
that this is no will, ~f allo\rcd rlli, op1)ortnnit~.  That  is the 
onlv co11-ideration n 11ii.h might to iilclucc~ a courr of' prohat(, to 
annul its previous act>, foi- tllr l)~.obatr in co~ili~loll for111 i i  uot 
void, hut is ;]lid luile+- i111~)c~ac.htd ; :illd it i)il;l~t iiot i o  I)(' 
impcached by any oiirl who rannot allege that ill poilit of 
fact 01- lam it mas wrong. Therefore, a widon. , ~ t  all ( 11: J 

events, callnot h a l e  o w  probate of her l iushand'~ will 

and not for  t1i:it of m ~ r c l v  :lffordinq to the widov :~notlwr ~ l e c -  
tion to hold nnder or agaii~st  the w l l .  

For  these reason\ tl~tx Court lloldi that tlrr dr~cicioi~q in the 
c20nrts belox m r c  t~rotlcou.. : L I I ~  ~ u s t  hr> re\-ersed, aitd the 
original probate l~iuqt stand. This 111nst be certified to the Siipe- 
rior Conrt to tlle mi l  that n p ~ o c ~ ~ d ~ i i d o  I I ~ ~ T .  thtwce 1~ n ~ w r d e d  
to the County Con1.t to i~iakp tlw propet, order.; in awo~dailce 
herewith. 

PFR CT-XI 171 Ordercd :rccwrdinglr 
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A \ ~ ~ ~ ~ ~ \ ~  from thc Superior Court of Law of PITT, at Pall  
'I'erni, 1848, DicX~, J., presiding. 

This was a n  action of nsswnpsit upon a promissory note. The 
pleas: general issue, statute of lin~itations, and specially that  on 
1.5 April, 1846, the defendants were garnisheed at the instancc of 
one Pi t t .  and former judgment since the last continuance. 

The note sued on was dated New York, 1 April. 18-26, and ~ r a s  
payable to one Taylor six nlontl~s after date. The execution by 
tllc dcfcr~dants as makers was admitted. The plaintiffs proved 
the endorsen~el~t  by Taylor to Ingles, 8 .Ilm'l, 1846, by Tng l~s  to 
Aldauls and by A\dams to the plaintiffs, who con~rncnced thiq 
suit oil 7 Octobrr, 18-28. 

Thc plaintiffs offered ex idence to show that the endolwment 
by Taylor was for valuable consideration. 

The  defendants proved that  on 15 Apri l ,  1546, one P i t t  sued 
out an original attachment against Taylor as a nonresident 
debtor, and on thc same dav had the defendants garnisheed, 

~ ~ h o  at May Term of the County Court of Edgeco~nbr 
(11'7) a d i ~ ~ i t t e d  their indebtedness to Taylor by reason of said 

note, and such proceedings mere had that, at  S o r e m b e ~  
 tern^, final judgr~le~ir was rendered in fayor of P i t t  ayainst 
Taylor, and thc debt now wed on x7as conde~l~ncd in their hands 
for the pagnient tlicrcof. 

The defendants alleged "that the cndorwnent by Taylor t o  
Ingles was fraudulent and without d u a b l e  co~is id~ra t ion ,  and 
proposed to p r o w  declarations of Ingles, that the note v a s  re- 
ceirrd from Taylor as  collateral secnrity for a debt which 
Taylor owed hilil." This t ~ s t i ~ n o n y  was r(+ctcd. 

'I'llc ro i~ r t  cllarged that if thc ~ n d o r s c i n e ~ ~ t  of Taylor on 8 
lpril TT-as honcc f i d ~  and for raluable consideration the plaintiffs 

were entitled to recowr, notwithstanding the defeiiclar~ts had 
been garnisheed on 15 -4pt-d and final judgment rendered against 
them at  the Noven~ber Tenn of the County Court of Edgecornbe. 

A rerdict was rendered for  thc plaintiffs, jndgmcnt. and ap- 
peal h r  the defeudants. 

! 12 
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IZodtilc~~r f o r  plaii~tiffs.  
Biggs f o r  defendants. 

 PEAR^\, J. W e  bee 110 ( ~ r o r  ill rcljectilig tliii d w I : ~ ~ x t i o ~ ~ l :  
of Inglei .  I f  made o f f e r  his cndorse~lient,  they n-cre clearly 
inadmissible. I t  doc? uot appear  b~ the cwie w l ~ e n  t h e -  \ \ere  
made. illid it n:is incul~ibellt  unon the dcfenda i~ ts  to * h o ~  t h a t  
they x c r c  mnclc b r f m t  the elldort.eiiicnt alld to  h a r e  tha t  {act 
stated i n  the  case as  a folmdntion f o r  their esrcptioii. 

T h e  instruction, that  if the rmtc n a r  endorsed h~ T:rylor 11otitr 

tide before tlie defend:~l~tb w e r ~  garn i she~c l  t h ~  p r o ~ w d i n ~ i  1111del 
the attachiiicnt of P i t t  would not bur  the rr3cowrj .  is e r i t i r c l ~  
correct. T:lylor liad tlic .allit r ight  to :r;nlsfer tl1r 11otc 1). 
endorscnleut. p r o ~ i d c d  i t  \yay not  colorable a ~ i d  f o r  hi.; o u n  
henefit, as  he  liad to t ransfer  a n y  article of 1)roperty be- 
fore a lien had  attached to i t  by the  t p s t p  of an esecntion (11s) 
o r  otherwise; and,  :tdmitting t h a t  a garni.hluent c4rcatrs 
n l i t n  npoll all debts due to the  or iginal  debtor f ~ m n  the  t ime 
notice i, se rwd,  in  t h i ~  r a v  i t  h a d  been t r :~ l~efc r r td  sontc ilnrs 
before ,nld Tras 110 longer a debt due to Taylor. 

It  71-ai the full! of thc ilefcndiuitv to  admit  : I ~ I  i l~dc>htethes; 
to Taylor  a t  Illay court ~ 1 ~ 1 1 1  a negotiable llotc 11i;tdc oil? 11io11tll 
hefore. T h e  admiwiou onglit to  ha \  e bet311 qua1ific.d-thcy T T ( ~ ~ ( >  

onlg indebted lo 'I':~\-lor, l rovided the note l ~ d  not 11ec11 en- 
dorsed. It is trno, tlicxy had no notice, of the e n c l o r ~ c ~ ~ i ~ r ~ ~ r .  but 
an endorser i. w d r r  110 legal obligi~tioil  to g i r e  notice to tlic 
maker, ere11 nlrc.11 the wdorsce  alld entloricr :ir:. ~ ~ o ~ n c s i d e n t i .  
T h e  cndorsee ii not to anticipate tha t  ail a t t ac l i~ i ie~ i t  ni l1  i-ne. 

T h e  defendant i  wercJ gui l ty  of still  prentrr* ~lceligellce ill 
allowing a final judgment ill Xo~ell ihci . ,  \ r l i i r l~  \ \ a -  af ter  tliiq 
action TTXS colmnciicrd. A n  applicatioll 4 o u l d  I I : L \  c lrccn ~liaclc 
to amend by  \ \ i t l ~ d l a \ r i n p  the ndl~tiqs~oll of i~ldt~bt idnt-  to 
' F a ~ l o r  as 30011 ah tlicr ~ t c w  infomled of the c~rdor.sci~icitt. ;:ud 
the a~nendli lent  ouqlit to  h a w  bccn allov c~d ; t r u t h  r ~ q l i i l d  i t .  
fo r  ag soon as the ~iorc. n.ns twdorsed tllv defendants cm.ctl to 
be tlw dehtorq of 7'a?lor and  hcc:rlllc~ the  c lc l~ to~  * t)f the endor-ee. 

Tt rll:ty br that  t l ~ r  ilefcndnnts ~ : I I I  lic rc.lic~~c,tl :~g:rin.: the 
judgniellt of P i t t  by :I ~ v i t  of c r ~ , o r  ( 0 1  1rtt1 i ro l~ i j  f o r  crrol :I. to 
the fact  of their  indebtedness to Taplor. h l ~ t  thi- ii a ii1:1ttt~~ ill 

which the h a r e  110 conct,nl : ill('!- nrc thc~ on  lleri of thc 
note and llnre a riglit to mllcct it .  

PER C ~ K T  \ \ I .  .Tudp~~lc.lrt aftirlncd 

c ' i t ~ d :  01  t , r o ~ r / /  1 , .  AIIo~ /e ,  33 X. ('.. 567 : ,Yl1 I I / P ~  i s .  111 r / so t~ ,  6;; 
N. C., 2 0 3 :  Ricc r 3 .  Jones ,  103 S .  C.. 833. 
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AITEAI. from the Superior Court of TAW of WARRES, :it Fa11 
Term, 18-1-8, Dick, J., presiding. 

'Phis w:!s a special verdict, subject to t21c opinion of tlic court 
up011 the following facts: Thcx plaintiff' declared in rrssurrcpsit 
i n  two ronnts. I n  the first count, upon a written agrcJrrncat. 
signed by tlw defendant in the following v-ordq: 

"R. H. Mosby has pron~ised to prorurr  for illy mot l~er  a pen- 
siou from the Governn~ent of thc United Statrs, supposed to Iw 
due her as tlie vidow of Lielit. Cl~arles G ~ r a r d ;  and in the event 
of hi3 doing so. I pron~ise and oblige rnyscllf to give the said 
K. H. Mosbv o~~r.-l~:~li" of tlio IIIO~IC,Y dii(~ h ~ r  011 t l (~co i i~~ t  of said 
pcnsion. 

Yfivrn i i i~dcr 1 1 1 , ~  h a ~ ~ d ,  this :3 D~re r~ ibe r ,  18%. 
" C a ~ s .  G. H u h ~ e ~ . "  

(120) The second rouilt was for the c40r1n1iori one for work 
and labor done. 

'I'lle plaintiff t l ~ e r c ~ ~ p o i l  prored that after tlw said agreement 
of the de fenda~~r .  and in consideration ihcrcof, the plaintiff 
iindertook and agrctd to act as the ngmt of Xss.  IIunter, tlie 
nlot2ier of the defendant, in preparilip the proper documents 
and procuring the proofs required for assc~t inq  tlw wid  Mrs. 
Hunter's claim to a prnsio~l of $390 pcr pc'nr for  fiw years, to 
whic11 was or might he c~ntitled, ~incler thc~ of C:ongress, 
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nor paid until after tlie act of 23 Angust, 1842. The defend- 
ant, up011 demand afterwards, refused to pay the 1)laintift' the 
one-half of the said sum so rerorered by Mrs. I I m ~ t c r ,  his 
i i~ot l~er ,  and in like nialmcr I-rfuscil to pay the plaintiff anything 
for his agency and serrices in the premises, and afterwards this 
:tction \i7as brought, etc. 

Lpon tlie tr ial  the defendant contended that  the plaintiff had 
r ~ o  right to a verdict oil the second count of his declaration, and 
the court, being of the opiniou with the defendant, directed the 

jury to find for the defendant on the said connt. because 
(122) 'the plaintiff should have brought his suit aqainst Mrs. 

E-Tunter for the matters in said comit, and cannot ~nain-  
tain mi action against the defen'dm~t, except up011 his special 
agreeriimi t. 

The drfcnda~it  further iiisisted that, as to the first count in 
the nlaintiff's declaration. he caiinot recorer: (1) Berause the 
said agreement mith the plaintiff, although mnde by thc defend- 
ant, was in  contrarentiol~ of the act of Congress and i ~ r  violation 
of the policy of the Govcruinent and the acts of Congress, vhich 
declare all assignments or sales of pmsior~s void, and that the 
said agreeiricnt, althougli made with this t lef(~11tlnnt and iu con- 
iidrr:ttion of the plaintiff's ~mdertakii ig to proscrrltr tile said 
i.l:riiii : ~ n d  not with t l i ~  l)ciisioner lierself, is upon its face an 
evasio~i of the act of ('oligress and the policy of the Gorern- 
riient. (2 )  Because tlie said agrePment. although made mith and 
by fhr said defendant, did not stipulate for the pay i lmt  of any 
iwii of ~noliev to the ~ h i ~ r t i f f ,  except it iiiiglit IN, for procuring 
111 l i ~ r  hrllalf a pensio~i i!irc. to the defcnd~nt ' s  ~ ~ i o i i ~ r r ,  a t  thr  
tiiiic of tlic said ag r~ iwml t .  to wit. 3 Dccc~nher. lS3S. :md that 
t l r ~  pensio11 in fact procured for h i i  wid ~nothcr  n-:I\ liot diic to 
11cr at the t i~lie aforesaid br f o ~ c e  of anv ;let existine. a t  that 
time, but that the pension I;rocnrcJd for 6er hecanlr tl;k to her 
by foi re  of the act pnsi;ed 23 A \ ~ ~ g i ~ s t ,  1842, aird that, ac~cordiiig 
to the true interpretation of the l a w  of the T'nitd St:rtes, the 
wid l ) r n s i o ~ ~  hwame due to her after the said agwe;ncvit, and, 
tlxwforc, the defendant, according to the true inter1>i.ctation of 
his said a g r ~ c ~ i ~ e ~ i t  in ~rri t i l ig.  did llot becor~ic hm11d to pay tlie 
 lain in tiff. 

I t  nras agreed that tlw said wrdic t  might be taken. subject 
, to the opinion of the court upon the points reserved; and that, 

i f  the court s l ~ o d d  bc of the opinion that the law was in fxror 
of the defendant, thc wrdic t  r a s  to he set aside n:id 21 n o ~ i w i t  
o:rti rrd. If  o t h n v  isc. i~ldprnent to he entcred for the plaintiff 

for  the amount of the said rerdict and costs; and if, upon 
1123) consideration, the court should be with the defendant 
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I I ,  ' J .  'I'hc~ declai~xtior~ has t n o  cwur~ts : the one, on 
the spccial agrccliie~nt. alld the other, the comirion one f o r  \ ~ o r l i  
and labor T h c ~  ~ c m l i c t  g i w n  for  the  plaintiff cn the fir-i 
wwnt. .ubjcct to the o l ~ i ~ r i o n  of the court on points resen  ed. 

On t11e first of those i>oints this  Court concurs with his  Honcr .  

thor iwd bargain of u i t r anger  can h a w  n o  effect w h a t r r e r  i n  
t ransferr ing the pension. I t  cannot be denied tha t ,  ronsidcrinr  
the relation of a rno t l~er  and  son, and tlw prorisionr of 
the acts of C o n g ~ w s  tonchi l~g  t ransfers  of prniioils, and  (I.'+) 
the terms of this  agreement, i t  seems Iiighlv proh:thlc t h r  
t l ea tv  \ \ as  I I I : I C ~ ~ ~  n i t h  tltc ~ t t o t h ~ r .  o r  nit11 the  son 0 1 1  1ier h:,half 
and nit11 11~1. ~ ) ~ i v i t \ - ,  n ~ ~ d  that  i t  n-:ii 11nr ynrpoiclv into th i i  
form :ti n .Lift a11d d e ~ i c e  to  r ~ a d c  :mrl clefrand the lan bv 
k e e p i ~ ~ e  ollt of 4 g h t  thc, w a l  i~t ter i t .  a ~ r d  gir i l ig  thc t r a ~ r w c t i o n  
the niriwar:;nc2c of :r contrnct ~ v i t h  thcl ccrl a n d  in hi< name. 
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tho\(% ~ i r ( ~ ~ ~ ~ ~ ~ ~ f : ~ i ~ c ( ~ \ .  'rh(1,~ n~ight  :I&, if th(1 o h j ( ~ t  was 110t t0 
r.\radl, the la\\.. n ~ h y  th(, plaintiff' did not bargain with the 
11,othcr clirecatly, illstead of tht. soil, for tllc l)ayr~lcnt to  the plain- 
titr of or~pllalf of the itself; and, nothiilg alqwaring to 
tllr. c*or~trwrr, t11cy might. with 111uch rrasou, infcr. as a fact, 
thai such mas the object, and that thr  111other \ m i  c.ogr~izant of 
the ccir~trac~t and was to bc hound by it. r h t  thci ( 'o~irt  cannot, 
, I \  a 111aitc.1. of IRTY, in fw  th(, W I I I P  t l i i l~q;  foi' it i i  1)o"iiblr that 
thr. drft~llda~li  might II : I \P  trratcd v i t l~on t  hi.: I I I O * ~ I P ~ ' +  r ~ r i v i t ~ ,  
and fro111 filial regard r t ~ i ~ l l t  ha! ( a  11(~11t ~ i ~ o \ , r d  to I)ay out of hi. 
o\r n pocket one-half aq 11111cl1 i15 tlw 1rlotl1~1. ~ i l i ~ l ~ t  ga in ;  and. 
for  aught the Coiut can scbe ill tllc, i ~ ~ b t r u i i ~ e ~ ~ i ,  \11('11 111ig11t bf' 
the fact i n  this instancr. If so. it could not he dcclrl~d thc~ 
assignrncnt of the rnot l ic~;  and. if it I)? not 11r~5, it is not 1111 

assignlr~(~l~l  or  t r a n s f ~ r  :if :111, i111d. 10. 110t nit11i11 the acts of 
Congress. 

111)on the. i c ~ o n d  ~)oirl r IYW,I.\  c tl I \I(' ( ' l t r ~ ~ ~ t  i i  of o~ 11111011, fro111 
t l ~ c ~  twnts and scol~t. of the contract, that it refrrivd ( ~ ~ c l ~ ~ s i \ ( ~ l \  
to >I right to a pension then subsisti~lg or ~ u l ) ~ ) o s r d  to s111)sist ; 

and that, as t h c ~  itas 110 isig'rrht i~f the t i u~c ,  tlw bi~rgain 
(135) and tlw subject of it failcd togctl~cr. Tlw drfendant had 

no uotion of P I I I ~ ~ ~ J  ing thr  plaintif:'.  lor lmtl tllc plain- 
tiff nrly iu tc i~t io i~  of engaging to solicii fro111 ( ' o~~gres s  thcs 
gr:mt of a pensioii to this lady. R l ~ i  the ~)urpose  nxs  to estah- 
l i s l ~  11(,r right, as i h  widow of nit otiiwl. of Ihc I ic~ol l~i ion ,  io 
mi(, nlrcxady grallted, a5 thcy ~~ndcr i too\ l  'I'hc 1angu:ikt. is that 
the ~)lniiltiff "proil~isrd to promre  for t l ~ .  dc~f(mdar~t's rllc.ther :i 
pns ion ,  sup l )os~d  to 61 dur h(11 as, ctcd.. ;111d, i l l  ihe event of hi\ 
doing w," tho  d ~ f ( v ~ d a n t  pronlisrd to I,ay h i ~ u  o~lc-half the pru- 
sion. This 1mgua::c agrcw with what rl~iclli lla\e \JWIL (xxl~ected 
from tht, n:iturcX of the. 511bjr~t. !t i <  not u l ~ c . o u ~ ~ ~ l o r ~ ~ t h o u g l ~  
riot at s11cl1 priws. i i  i i  to be hol~rd-to c ~ ~ ~ p l o y  persons to dii- 
cwwr and prrparfL tlw w q ~ ~ i s i t e  proofh to c.ntitlc one to :I pel,- 
sion under a law s l r r ad r  passvd. T3ut it is. ww helirxc., y l i te  
unusual, if not unkno\vn, to appoi l~t  one as n solicitor to Con- 
gress to procllre the 1)assing of a Ian ::r:inting ~ ~ e n s i o i ~ s .  Indeed. 
it is not pretended that the plaiutiff performed illly s~w11 s(m+(x 
as thai. The clai~tt i \  that under cviderwc. l~reparcd  to cstab- 
lish, as was sul)l)osed. :II I  exisiinr: light to :I penqion, the lad! 
was decided to be i ~ ~ ~ t i t l e d  to a pel14011 g r a n t d  fair w a r s  aftrr-  
wards. Such a case m7ai i ~ o f  at all in the I ir\v of thc parties. 
They were not treating for t l l ~  dirision of the Gomtty of the 
c40untry, ~ ~ h i c h  might n r r r r  be jirai~trd and ma.: altogether un- 
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R. Crillianl and Levill Butler, and do assess the damages which 
the haid Ciullif(lr 11(1.5 si i~tained,  for  the year 18.27 at $26.26, for  
ill(. w a r  1818 at $28, for  the w a r  1849 at 323, for the year 
h . i O  at $16, an~tl for the yea ]  1831 at $16, and due, respectively, 
thc Janua ry  .ncreedinc each year, that is, the danlagr for 184: 
due 1 ?Jarlnary, 1348, and in for each year." Signed and sealed 
11y ihe :irhitrators, 7 tTa~~nary ,  1846. The subniission on the 
part of thrl dcfe~ldal~ts  is as follows: "We hereby bind our- 
s c l ~ e s  to abide the dal~lages awarded to Charles Cullifer by 
('harlcs Jacoclrs and Will ia~n W i l l i a ~ ~ ~ s  for the overflowing of a 
wrtain tract of land by our 111illpbnd. this 4 July. 1847." 
Signed, Gilliai~l aud Eutlcr. The suhnlission on the, part of the. 
plaintiff bore thr  sanw date and was of s i l ~ ~ i l a r  import. 'I'he 
action is  brought to recover thr. a.;sesslllnit of the d a ~ u a p s  for 
1847. The jury fo~ ind  a jerdict for  the l)laintiff, subject to the 
opinion of the coiwt, and the court bring with the drfendants, 
a jutlgnient of 11o11siiit was entered, from whirh the plaintiff 
appealed. 

SA~I I .  J. Th(1 l)omcJr of an arbitrator is derived only from 
the, apreenlcal~t 08' the parties as exl~ressed in the submis- 

(1:)::) s io~l,  and their :iward n~u.;t bt> n ~ a d e  in strirt arcordancc 
I\ it11 it, and l1111st neither go bc~wnd nor omit anything 

e111b~1ced withi~l  it. The first inqniry in thi.; case is as to tllc 
nat1n.c. and c x t c ~ ~ t  of thc snh!nissio~~. The defer~dants wcrt  
o\tuers of a 111il1, a ~ r d  their da111 po~tdrd tl~c, ~ w t n  on the land 
of the r)lnintiff allti occasioned ail i i ~ j u r ~ .  to it. On 4 .July, 
1847, the pariies r.11terrd illto all : i : : r~e~~l(~it  to r e f ~ r  the rl):itt~y 
i l l  co11i1.o~ rrsv. Thcp selected two gcn t l c l r~c~~  iu 11 hon) they 
had cmrfirlcrrcc~, i o  settle the dispute bet~wen tlltm, ill order, wc 
~ ) I ( W U I I P ,  t o  avoid the dolav a11d exl)eilsrl of a lawsl~it. W1i:tt. 
t11t~1, did thvy wbniit ? 'I'11r. lancnagrl< of the agrrcr~~ent  i.; noi 
so esplirit as it i i~i&t bar-e been, but snficiciitlr so, \ \e  tlii~rk, to 
ihov their intcv~tion. 'I'hc defentl:t~lt.; bind t h e ~ ~ ~ s e l ~ c s  to abide 
the d a ~ ~ i a g e s  awarded to Charles Cullifer by Charles Jacock 
and Will ian~ Williams for the orerfloxing of a cwtairl tract of' 
land 1 ) ~  their 111illpond. We i~ndcrstand t h ~  parties to mean 
that tlrc, arbitrators qhonltl assess the daniages then sustained, 
to wit. 1 ,Tulv. 1817. l'hcre is  nothing in thc ~ i ~ h n ~ i s s i o n  ~rhicl l  
10(1lii to dan~xqes to htx suitained after that t;llle. Thcv ~risllcd 
to 1rl:lke w luu~ping ilintter of it,  :;nd t l ~ a t  ther  111iq11t linow what 
.n111, in \1)/jr10, t h v  shol~ld l ) a~ -  for 011 f h p  ~ ~ P B P I I ~  i r ~ j ~ i r v .  T l i i~ :  

1 w r  
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fective. I t  does not einbrace all the 11iattei.s ~.cferrc.tl and is not, 
final in any aspect. I n  whatever light me consider the award 
i t  is defective, and the plaintiff cannot support his action. 

PER CTTRIAN. Judgment afirmod. 

Pifed: Metcnl f  v. Guthvie. 94 X. C., 451. 

1.  W11tw~ ;I 11:Iriy IIIOWII 1 0  I I V  ~ : ~ ~ t ~ t r ~ i l t u l  10  ~ I I I I \ \ -  ; I  I I : I I IW to tlw xit- 
II(W for tht* ~ I I I ~ I I I S ~ ~  o f  I Y * ~ ' I Y ~ S ~ I ~ I I ~  Iris mwnory. \vltich t~lotio~r !\-:IS 
~?fnsrtl ; I I I I ~  ; I I I  : I I I I I I ~ ; I I  t:1kt511. i t  l1111st ; I ] I ] I P W ~  i n  t i l i b  e.:lstL sent 111) 
\\.lr;lt \vtlt'cb t l ~ c a  c~~rrtcwts 1 1 1 '  1 1 1 1 ~  11;111('r. tlt;rt thv ('1111rt I I I : I ~  sce 
\vIwtht~ 11rt.y \vt2t.t5 sltc.lr  : IS  \ ~ I , I . I ~  ~ ~ ; ~ l ~ ~ i t l ; ~ t r d  to It;rve~ tlrc~ csff(~c.t 1"'"- 
~lllS1~11. 

3. T\rherc, in ;in ;rc.liotr ;i::ti~rsf ; i t )  ; ~ t l ~ ~ ~ i ~ ~ i s t r : ~ t o r .  ;I t'c't't~~.c~trcc~ is ~ r r : ~ c l t ~  
~ I I  ;I 1.1111lr1tissio111'1. t o  t:ll<t, ; I ] !  : I ~ Y Y I I I I ~ ~  o f  tlw ;~( l~~r i~~is t r :~ t ie~t r  o f  thtl 
;ISSC~S, IIIWX thv (.ot~~~trissio~~et' 111;1l;cs ;I rrlmrt. wl1ic41 is c~~t~tir trr t~l ,  
this r q ~ o r t  is c.ot~c.lnsivc.. :rr111 tlio ;~ilnli~listrator is not rc~quirt~l 
to j~ t .~~ l i i t~ t~  ; I I I  ~ I I ~ S I ; I I I I ~ ~ I I C  ~ I I ~ I ~ I I I I J I I ~  st:ltc~l in  tht, 1~11ort. ihc? 
; ~ t ~ r o n l r t  of \vl~ic.lr \\-;IS u131t~. t l l ; r ~ l  sntlic.icwt to  con^ t l t ~  I~:~l;~ncc 
I I ~  thc. ;~sscsts i l l  Iris 11;111tls. 

APYEAI. fro111 t11v S u p r i o r  C'onrt of Law of ('H.IvI+:I;. a t  
Spring T e n +  1848, II irX, .T.. presiding. 

This was an actioii in u .wr~ t rps i t ,  to rrcorer for work and 
labor done for the defel~dant's intestate. Thc rlefc~ltlant pleaded 

the general i ssw,  frilly adniinistercd, and thc~ ;rct for the 
(186) protection of adr~~i~r is t ra tors .  Tho 1)l:lintiff ha\ iiig 1 ) r o ~ e d  

his cause of action, t h ~  defendant shoved that {I(, took out 
lrttcrs of administratio~r upo~r the estate of liis iirtestatc a t  Nay 
Term, 18-12, of Crarcn Count- Court, and  also 1)rovc.d tlrnt n-ith- 
in t n o  ~r~ontl is  thewafter he caused a n  : ~ d v ~ r t i s ~ i : ~ ( w t  foi' the 
ci-editors to pwsent tlrr'ir ~lniriis for  p a v ~ ~ r c ~ t t  to he po~ ted  up 
a t  the doo~. of thch colnthouw of P r a ~ e ~ t  Conritr, also a t  the 
county I+-barf in New B r r r ~ .  Copies of t l~ese :tdvcrtiscnents. 
properly proved, wore l)rod~wed to the cwi~rt llelcl for iht. county 
of Craven a t  its A~ig~tht  Sessions: 1842, ii~ld o r d ~ i ~ ~ l  to bc filed. 
Hc then offered in (11-icleltc~ tlrc col)? of another adi-crt isr~~~lent ,  
4mi lar  to thc~ other two, upon which was the affidavit of one 
G r r w ~ .  r ~ ~ n d e  a t  111~~ So\-ember Term, 1842, of P r a w n  Co~in tp  
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C o u ~ t ,  a ~ l d  xliich had h 11 (oldcrrd by rlie County C'ourt to he 
filed vit l i  t l ~ c  records. T l ~ i c  latter c~ idcncc  was ruled out by the 
court. 'l'lle defendant rhen o f f ( ~ 1 ~ ~ 1  to p row by one Stephenson 
that lie had seen :HI adrerti.einei~t, signed hy the administrator 
of John Patrick. notifying tllc cwdiiors to present their claims. 
hilt in what -car or  i~lontlr 11c cmild not tell. This t ( h i n o n >  
\\-us rcjtvtetl. For  the 1~1rl)05(' of r e f w ~ h i n g  the ninnory of 
S t e p h ~ ~ s o n  :I; to the, time, tllv clrfe~~clant l)ropozed that he should 
look a t  the copy wrtificd by G~*ecn ; thi.4 tlic~ court refused. 

The cause had been referred to ,Jaliles G.  Stanlv. who 1n:tde 
:i rt31)ort, whic11. not b4ng ~ ~ r e p t t ~ l  to by either party, had been . . 
confirmed by the court. The col ln i~~ss~oi ic~- ,  i n  qtating the debit 
and credit side of the, adniirristr:~to~.'s acconnt, strikes a balance 
of $930 as the n~nount of assets in the drfr~ndant's hand. He 
qoes on, however, and states that the defcl~d:lnt claims to retain 
that balance to satisfy tlie folloning ~unlq. etc., 3 A u g ~ ~ s t ,  18-24. 
nanldy, at "May Tcriii. 1343. of Chwnc County Co~ir t ,  hy J .  
M. Patrick, by his 'guardian, T i l l i ~  Disol~ .  judgment qltnnt7o 
against Ed.  Patrick, administrator of .Tohn Patrick, $1,- 
281.881/2." The defendant's counvl  c.ontcnded that by ( 1 x 7 )  
the commissioner's account and report tlic defendant had 
f111ly a d m i n i ~ t c r ~ ~ d ,  and that lhc haln11c.c of tlie :issets. as .;t;~ttd 
in the body of the account, W : I ~  ~ h j r c . 1  to  the pnvment of the 
judgment cyrrrri!do against hil11, in 1)rrfereiice to t?le plaintiff's 
demand, ant1 recpeitcd the court co to ch:~rge the jury. The 
court instructed the jury that  it :rl)pr:~red from the r ~ p o r t  that 
there was a b n l a l ~ c ~  of nwet. i n  tllrl hands of t h ~  defendant 
suficicnt l o  Yxtisfy thc~ plair~tifi'. ( ~ ( ~ I I I : I I I ~ ;  that it TKIS in(2nrn- 
bent on the defc~idant to shov thv C X ~ S ~ P I I C P  of the jndgmcwt 
i p u r i d o  by j,~mlucing a col~y of t l ~ c  i ~ w r d .  and :IS he had failed 
to do so, they might f i~ id  foi. t h c  plaintiff, if 1 1 ~  had estahliqhed 
his clai111 to thrir  satisfaction. 

There was a wrdict  for thc pl:rintiff, and fi-on1 the indgmcnt 
011 that rc.i.dict t l l ~  defendant : ~ p p ( ~ i l ~ d .  

Yo r o n n s ~ l  for plaintiff. 
.T. TT. l ? ~   ITTI TI foi. defendant. 

Y I ,  J .  Swtion 1 6, ~ I I .  46, Rm . St., rcqnircs cxccntoi*~ J I I ~  

:tdminiqtrator~. n itliin tn-o ~llontlls aftrr  thcir rpnlificatinn, to 
advertise creditors to h~ . inp  in t h e i ~  claiins within t l t ~  ti111(1 ])re- 
scribed by law. and r equ i r c~  that the advcrtivment cl~all be 111:lde 
at the conrthonv do01 :riid other lmhlic pl:lrc-. Swi io i~  i 7 pya- 
v i d ~ s  the ~ n a l i i l r ~  in \dlich the e~ ' idenw to Ilrorc thv fact may 
be perpctuatcd. Thc dcfc~~d:int  in thi- rase p r o d  tho adrc1.- 

lo:! 



IS THE SUPREME COURT'. 



N. C.] DECEMBEI? T E R X  154s. t 

a s  wt forth ill file cast1, that t h  defmcia~it had t~ rielit to itetai~r 
tllc a~llonnt relmrtcd a ?  ill hi-; Iianld. to 1 1 : ~ ~  t l ~ '  ( l c i i ~ i i d o  jiidq- 
11)cilt. This n :IS r c f n d  upon the ground tl121t the defc~ldal~t  
llatl iiot l ) r o d ~ ~ w r l  the r ~ o ~ d  of i11v judgnic>~rt. 111 this wc :\I.(' 

charge, emcl tha t  his Honor erred ill r e f u s i ~ ~ g  thc. illstr~lcotiol~ 
praj-ed for. The p h i ~ ~ t i f f  gave 110 other eridcnw of assets, alld 
the questioil t u r m d  u11o11 tlic co~lstrnrtion of tlicl 1q)ort .  That  
we understand clearly reports stalidi~lg de~~ lands .  p d e r a b l c  to 
the plai~itiff 's to a greatrr aliroullt tllan t l i ~  balnliw of $930.31. 
Fo r  it refers to certuiu dppositiona a ~ ~ d  rcc.ords, c s t n b l i n l ~ i ~ ~ ~  
certain delllands to the : I ~ I I ~ I I I I T  of $ S 3 T . S l l l l  npai~lst tltt, wt:rtc> 
in favor of the dcfr~lda~lr .  

PER C'I.KI.\JI. , J I ~ ~ C I I ~ P I I ~  ~ ~ v ~ r w d ,  :111tl :I I . P I I ; I Y  I / ( >  H O ~ O  

ordered. 



5. In an ir~dict~l~eiit relatin:: to thtb l a r c r~~y  or ; ~ l l t l l ~ c f i o ~ l  of :I u h \ t 3 .  in 
desc2ribirq him as the 1)rol)t~ty of .\. 13.. you may 11sc. intlifierc~~rtly 
the phrases. "then ilnd thcr+. I~riiig tlic 1)rol)rrty 01' of thc, IJrolwr 
~ 0 0 1 1 ~  : l l l ( l  (il;ltif~l\ of .i. H.;' (kt(. .. or ' ~ t l l ~ ~  pro]w1.t~ of -1. I$.,.* 
after 1nyi11- the v;rluta. c>t( .. of' t 1 1 ~  sh r r .  

API'~.\I, f r o u ~  the Superior Court of TAan of S i v lwlx ,  a t  Fall 
'I'er~ll. 1848, I'carsorz. .T., presiding. 

The prisoner was indicted in eleven cotmti. The first 
(141) c+hargrd that  he, "a certain male slave narned J im,  of the 

value of $10, and the property of William D. Cobb. 
feloniously did steal, take and carry away, contrary to the Eonu 
of thv stat~~tf , ."  c ~ c .  A%notht~r count cliarged that Iic "did, by 
seduction. f(~lo~~iou.; ly take and carry away a vertai~l 111nle slave 
uauled J i i~ ! ,  of tlw \-slue of $10, and t l i ~  p r ~ ~ p ( ~ t y  of JVilliau~ D. 
Cobh. with an i11tc111tion to wll or  tliil)osc~ of said s l :~~c.  J i ~ n  to 
nnothrr. co~l t rary  to the for111," etc. A \ ~ ~ o t h e r  C O I I I I ~  ( ' h i ~ ~ g e d  
that hc "did bv riole~rcc feloniously takc and carrv :tnTay a. cer- 
illill 111ale i la rc  r~anied . J ~ I I I ,  of the \-ah~c, of $10, i111d the prop- 
erty of W i l l i a i ~ ~  n. Cohb. ~v i th  a n  i~lttlntio~r to scll or  dispose of 
qaid s l aw , J ~ I ~ I  to anot l~er  country," etr. 'I'hr. otlier oigllt counts 
dleged a taking of thc ncyyo by violcnw, or by seduction. re- 
y)ectively. with all intent to sell or to al) l~ropriate to rhc pris- 
oner's owl  IIW. tvitl~ont charging a toll\ c.vinq :rwa\.; or allrge? 
:I convc~ring away by violnice or by seduction, respectivelv. with 
a11 infcllt to sell or to appropriate. mithol~t cdharging a taking. 

011 the trial thew was widencc that on 3 April, 1848, the 
d a r e  r:lu awav f r o n ~  the o~i-ncr, C'0bh. v h o  lired irl Wayne 
County. ahont nine miles from Goldsbol-o, 1 ~ 1 1 ~ r e  the prisoner 
lived, :md there was a depot of the Wil~ningtcn Railroad;  that 
abont 10 o'clock on 83 April (as stated in the exception) the 
prisoner took passage lo Tl'ihnington a n d  cmtcred one of the 
cars. :n~d two negro Incu also entered another car, in -\vhicll ne- 
grow were generally transported, and after going about two 
rniles the prisoner paid his own fare and that of the two negroes 
to Wilrnington, and thev proceeded to that place in the t r a in ;  
that a b m t  10 o'clock of 23 ,Ipril, just after the cars arrived 
from Goldshoro, the prisoner, mho waq then ~l~lknowli  to the 
(wllector of the port, took paqsage on board a steamer belonging 

1 ol'; 
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t i i ~ ~ r  was too long for thr  court to lay it down as a ru!e of law 
that the nosscssor was to he ~ ) r e s u ~ n e d  to have been the taker: 
and ill iuch case it was ,to bc passed oil by tlic jury, a s  a11 o1)e11 
questioir of fact, upon the eT itlenw. 

The court further instructed the jury that  to justify n coil- 
victioil of tlic prisoiler t h y  iliust find botll :I taking of tlw s l aw 
by hi111 from the onlier and also n coi~veying away, for the two 
acts ~ n n ~ t  concur in order to constitute tlir oficurc; that ill this 
case the color of tllc negro raised a presumption to c ~ e r y  onr 
that  hc n as a slave; mid that stealing, or  t ak i i~g  hi111 by vio- 
Iciice or irduction, and conveying h im away, with intcnt to sell 
01. dispose of him, \\as a felony withill the statute. tliough t21c 
iicgro \ws  a runaway at the time and the prisoner did i ~ o t  knov 
tlir owner; and that it was for the jury to deternliiie, upon 
the eridence, x~hether the prisoner did ill fact steal or  takr 
the s l aw by ~ i o l e i ~ c e  or seduction and coirvey hi111 with the 
intents chargcd; and that if the prisoner inet wit11 t l ~ c  slavc 
\rl~i!e he mis a i - u i ~ w a y  nrra then took lliin hy \iolcllce, or  
srduccil hiin to go 1~7ith him with the intent snpposcd, that 
woiild br a taking within the act;  arid that if tlw pri io~lcr ,  
l~oldiiig l i i i~~sr~l f  out as the owner o r  as tllc person liarilig the 
c.l~:~rgc of thcl nrgro, caused him to get into the cars and paid 

his fare and th-ereby enabled him to pass aloirg thy rail- 
( 114) road, that ~i,ould be a roi~veyiyg within the act, ltlthough 

the prisourr was in onr car and the wgro  ill a ~ ~ o t l ~ c r  
Allid the court further instructed the jury, ill r r f c rc i~w to the 
manlrer i11 which the prisoner might h a w  coiw into possessioi~ 
of the slave, tliat if the prisoricr had an acco~i~plicc, n ho stolr 
or  took the ncxgro arid brouglit him to the prisout~r, and tllc prii- 
oi~cr's ])art wts  then to colrrcy him allay :iird r~11 I ~ i i l ~ ,  there 
\voiild not be :I s t d i n g  by the prisoirr~r, nor n takiirp w i t l ~ i r ~  t l ~ r  
stntutc. But that if thc. l~risoncr got some agmt  to carry Incs- 
ssgcs to thr, s law, as LI go-bet~imv, and in that malliler spdnced 
thr  sl:i\c to collie to 11ii11 at Goldsboro and get into the cars, tlic 
:ig.cJnt or go-betyet.11 not I ~ a r i n g  taken posssesioi~ or an!- control 
over tlir s law, thcii that ~ o u l d  he a taking bv tlw p r i s o ~ ~ e r :  
and that it was f o ~  the jury to decide fro111 all th:~ widrncc 
n-hetlier thc prisoner Ili111.self took the s l aw or stducecl hiill by 
xie~sages sent by 311 agent to come to hiin and the11 took Iii111, or  
rnhc~ther the slar:, n-:I. t ~ ~ k e i ~  by another person and dcl i~crcd  to 
the prisoner; and that if they were riot satisfied either as to tlir 
taking of the s l aw by the prisoner in tlir rnorlcs mentiolled or 
the co~rrcping nwty by him with the intents charqed, they ought 
to find the prisoi~cr not gnilty. Bat  if tllc jur,v should find such 
taking and coil\ ering bv the p r i s n ~ ~ e i ~ .  i nas~~ luch  aq thrrc were 
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r o u l ~ t s  in  the indictincnt to meet the different aspect- of thri 
case. i t  n-as unnwcJssar.y f o r  the ju ry  to decide in wliicli pa r -  
ticular n.2' i t  was eflected. 

T h e  p r i ~ o ~ ~ ( > r  v-:is c o ~ i ~ i ~ t ( d  a ~ l d ,  aftc.1, wntcnccx. 11(, apl)e:~Ied 
to this  Conrt.  

Rr FBIS, C. J .  1-ndcr the initructions i t  i q  to he nsmnled tha t  
the prisoner did not know the negro belonqccl to Cobb, 
though we think i t  might  ne11 h a w  been left to the  j m y  (145) 
that  lie did. T h c  residence of tllosc person< withill nine 
miles of each othcr in the wnie  county, that  of the prironcr b(1- 
ing a t  a \ e lbp  ~ ) u b l i c  plnce, and  t h e  estreuie probability illat tlic 
prisoner, if before ignora~l t .  would inquire  a u d  Iwrlr F ~ m n  tllc 
negro n h o  his  owner n as, and  where he  lived, in  orcicr to s l i ~ ~ p e  
his c o u r v  ho : I >  to avoid 11i111. ~vould  seem to afford 2: f a i r  pre- 
wi i l ) t ion  tha t  t l l ~  p ~ i w l r c ~  h : ~ d  i n f n r ~ l i a t i m  ill nl1o111 t 1 1 ~  l)rol)- 
cxrtr I\ as. I t  is. Ilo\\ (31 cr .  lion- to he take11 o t l l c r n i v ;  a n d  tl1~11 
the q ~ ~ e s t i o ~ i  i i ,  n h e t l ~ c ~ r  s   la^ r, under  thosc ci~~ci~ni.tnnces, c2nu 
h r  the snbjrr i  of I n 1  wlir-. 'I'hc Iltto~.l~ey-Gelic~rnl ar:ued, in- 
tlecd. t h a t  if tha t  lic~ not io. ~ c t  ullder thc stntnte tllc ~ f f f ~ n r ~  of 
taking hv I i o l e ~ ~ c e  o r  s(dwti011 a n d  c n n ~ - ( ~ i n q  nv ay, n it11 the 
ii~tcwt. uleiltio~led, i -  c o ~ ~ s t i t u t e d  ~vi t l lout  ally r ~ f e r e ~ ~ c ~ ~  to t h ~  
cwndition of tlw .law : r i  I r i i ig  in  the onner's actual  posic.sio~~ 
or n runan-av a t  t l i ~  tiii~('. T h t  the act iilq)lies thc ~ v o r d s   is teal" 
and "by r i o l c ~ l c t ~  o r  st'ducti011 take and  carry an-ay" to t l ~ e  sanic 
wbject ,  nnlnely, "a -ln\e, the property of ano t l~er" ;  illid, t h ( w -  
fore, if a r m l a w -  s l a ~ ~  b(1 not the propcrtv of another, so :I.; 

to he the sul)ject of > t ra l i~ lg ,  n e  sul3l)o-c he cannot be d e r n ~ c d  
his 1 ~ 0 1 ) e ~ t y .  SO to 1 1 ~  the wbject  of n taking In riolencc or  
~ e d u r t i o n .  T h i i  1)oint 1i:rr not heen tliqtinctly pre.;c;nttd h c f o r ~  
Y O  a s  to htl dirtxctlr tlwided. h t  it  1.; 1)v 110 1iwa11\ 1 1 e ~ .  : I I I ~  

has brc.11 i ~ i r . o l ~ c d  to collie c l x t r ~ ~ t  in othc7- cahei. sc, n-: to  c,liclt 
opinions 0 1 1  i t  T t  2 ( ~ 1 1 1 .  ti) us, u l i e i ~  it vile 11eld in S. I , .  Hcrii 
X IT. C., 105, that  a 111o1xl a11d iiltellipenf h i n e  naq tlic suhicvt 
of larceny. became lie nnq ;I <lave, and  i n  ,('. 1%. 1)trris. 4 S. C. ,  
271. a n d  S. r .  .Tr /  l r ~ q a u ,  i h  483, that  nllcll the o n n c r  n o. 
k n o n n ,  it  ~wnxn. :~r  s l a ~ e  \\*a\ also tlic w h j w t  of l a rwny,  thai  i t  
~ v a s  vir tnal ly  decided tha t  t > ~ c r l -  taking i111i1 ( w l ~ e ? i i i g  ~ T T J V  :I 

*1:11-e c o ~ r w  licc i i ,  and  t lt1111 ( s t  c w t e ,  c o l ~ q t i t l ~ t ~ s  a lnr- 
cenv. ( ' l i i c j f  Jir 5fic-c Tn 2/10,. qtronglr puts  it in  l ~ i s  report (1 16)  
of the a r g ~ ~ n l e l l t  of the  A \ t t o r l ~ ~ ~ - - G e ~ ~ ( ~ ~ * : ~ l  in . T e m / q a i , ' s  
rose  tha t  the  reason g i ren  by TInn-kiuq n-117 it  is not l:~rcellv t o  
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take lost goods, iiainely, because tlic party is not much aggrieved 
when nothing is take11 lmt wliat lie had lost hcfortl, does not 
:rp))lj- to a runs\\ a)- 11lr~gl.o ; ~ C C : I U ~ P  t11~ owner ih 1iiiic.11 aggrieved 
u.l~on, after his ila\ has run  away, his cliarice of regai i~ i i~g hi111 
is l ~ w m e d  :md ])(~11:1pi destroyed by his arl)ol*tation. IIe adds 
t2ic forcible gcncml remark, that nhclicrer thc. princil)lcs of tlie 
c.riinina1 Ian a w  applicd to a spc ie s  of p r o p r t y  ii~lkliown to 
t h ~  people \rlio instituted that la\ \ ,  it i- absolntt~l\- ~~rc.cssarg to 
co~~qider  the r(Ji~son : ~ n d  spirit of th(h law. mid so 111twpret it 
that da re s  m:ry hr, c.ffectually protected; and that  it \ m s  evident 
that all a d l ~ e r ( ~ ~ i w  to t11c letter of the law. without ~wzard  to its 
spirit, ~voiild lc;l\-c, s l aw  prol)rl.ty unprotected, a i  the conlmon 
law lrnew no such property. Cpon reasoiling of that kind, the 
c o u ~ ~ s  came to tlic resolutioilr in the casep cited; a n d  thr  same 
reasoning reaches the prescnt questioi~. For, wlici~ it is  in- 
quired whether a r u n a ~ m y  slave can b(1 stolra if tlic on-ner be 
not known, it is irnplied that the taker kne\v the iicgro to be th4. 
\la\ c bf soiw one, and that tlic taking was rcclrsn 11rcr.i. .2dmit- 
ting those points, the ~~ecess i ty  for iecwing the rights of owner- 
shil) in r~rgroeq imperati\ t.1~- requires that such :I taking of a 
rimaway shonld be held to be larceny, and the i~nl~ossibil i tg of 
holding that a human being haq any just siniilitude to :In inani- 
111ate chattel that is lost, or to ;I brute that  I I R S  strayed from its 
pasture. 1)rcwnts an exception founded illcrcly on tlw \rant of 
k~rowltdc.c~ in the taker. who, in Iwrtici~l:~~.. ~ v a s  the o w w r  of the 
dayp. This subject was incidentally nnder consideration in 8. 
I.. X o p  . 11 S. C'.. 473, aud U L ~ P ~  .Tusfir~ FJPIIIZPTSOII expressed 
hii~iicllf pointedlr in t e n m  nl i ic l~  c o ~ e r  Ilie wliole qi-onnd. Fk 
sili (1 that ~ I I ~ : I \ \  :ry slawq do uot fall withili the dtwription of 

lost p ~ ~ ~ l w r t y ;  for. from their natnw, beilig iiltellipent 
(14'7) beings, the\- are incapablrl of beconling estrays, in thr, 

legal n~caninp of the word, and ill their runamty state 
tllcy Irlorra c'losel~ r c x ~ ~ l b l ( ,  that clasi of lost p ~ o p c r t y  than any 
other. The saitw idea i)errades tlic stntntes regulating the 
arrest and disposit io~~ of runaway negrocxs aud the pm~ishmcnts 
f o ~  harboring t l ~ e n ~  ; for it is not o l ~ l r  indictable lo entice or 
1wsuadc a s law to :tbsrnt liiniself fl-oili tllr sc~.rice of thc owner 
- in  which c.av H ki~owledge of tlie olvrici. is implied-lmt also 
to harbo~.  01. i ~ ~ : ~ i i ~ t a i ~ i ,  ~111dc'r ally p r~ tens (>  ~1~11:lt~l PI., ' ' 01~7 j  11111- 

away slave," t l ~ n s  rlc::rlp 1)lacing the larter crime 1qm1 the state 
of slavery 111el.rl~- oi tile negro. ~ i t h o u t  reqard to the party's 
kilowledqe of thc onncrship. Iri an  i~ldictuicnt or  declaration 
for h:rrb~~.iirg a milaway a yrienfri of the o~mcrsltil) is nelTer 
laid, but only that tllr nrgro nus  a ~*nna~l-ay  s l a ~ c ,  the property 
of some other pr1.so11 : for it is alike n n l a ~ ~ ~ f u l  to harbor such a 



s l a ~ r ,  n-llether the onilcr be kno~vn o r  not. I ~ ~ i i c i ~ d ,  i t  is irlcwr- 



:t\vap <lave the po~s(-io1i can be callcd neither recent nor rr- 
t~lote, Lwausc. a l t h o ~ ~ g l ~  thc ~ l c p w  IIT:I,T hare  hren long run away, 
it doc.: not nppcar n hen he n u i  taken by tlie 1)risoucr or  any 

nne else; and, t l l~reforc,  the jury  nus st judge from the 
(141)) attendant circiii~lstan~c~s. coupled with a possessioi~ of the 

prisoller, a11d the fact that  a possessio~~ is $110~11 in  no 
one else, when the slave was taken and by mhom. Tn this caw 
the ncgro was ne ler  S ( ~ ~ I J  fro111 the time he rarr awao until the 
uight he was put into a c.ar bv the prisoner for trailsportation 
to a distant placc, to which he was carried with a11 5peed bv 
the prisoner, who there under a false name sold h i ~ n .  Consid- 
ering the subjcct to be an intelligent being, fro111 I\ ltoin such 
infor l~~at ion  might b~ o b t a i ~ ~ e d  as would lclad to tile oht'aininp 
of competel~t evidence of a prerious taking by soi~ie one else, if 
the fact were so, and that no s~ich  e~ idence  is p r o d ~ ~ r e d ,  nor like- 
lihood of the, fact qllow11, and considering the innlliln in which 
the I)risoncr proceeded on his jo~irllcy and in tllc sale, this is not 
only not a case in which there was no evidence of a taking by 
the priso~ler, but it is one in which thew is no evidence of a 
taking hv a n r  othrl. prrson and a high prohahility of a taking 
by the prisoner. In a11 caws of presumptio~l from poscession 
and time much often depends on other and minute circizrn- 
s t a~~ccc .  We think, therefore, that  the position taken a t  the bar 
c*anilot be maintained, that  there could not be a conviction with- 
out distinct el idencr of the taking by the prisoner hinlrrlf, inas- 
much as  thc taking might have bent by so~~lc. ollc nllo delivered 
the negro to the priyoner. Tf that vcrc  true, it n.onld h t~  impos- 
qible to convict ally persoil of stealing a rnnanay.  but upon tllc 
c~~-idwrcc~ of :IN accomplice ; for. being inoral aqenti, they may 
IN. stduced and got into possession with snch pri\ a s  to rendcl- 
it inl1)racticable otherwice to establish directly the r m c t  tiinc 
or the precise lncans of effecting it. Tlie court milt f a r  cilono;h 
i l l  " d l o ~ ~ ~ i n g  the jury to gueqs," without a n r  r r i d c n c ~  to thc 
l)oiut, that t l l ~  uegro might hare  been delirered to thc prisoner. 
and so \\as not taiken bv hi111 ; and we think th t  con~plwi~lt on the 
1 ~ 1 . t  of thc priconcr is ~ntire11- 1111founded. that  the m u r t  wb- 

iltitted to the j11r.r- tllv colr~ideration ~ v h c t l ~ c r  the prironer 
1150) might not hare  prcJT ailed on the negro to c o ~ i ~ c ~  to him hy 

~llecsage through an :,gent; for, altlrongh it be t m c  that 
there was no proof to that  lmint, and thci.eforc, it  wi~c not 
strictly propn. to Icar-e i t  to the jury, yet the prisoner h:lq no 

. 
right to complaiit of it,  since he n a s  the cansr of i t ;  for thew 
was as  little proof or prohabilitv that the priwncr, as h r  co~l- 
tended, had rereired the negro from another pcmoll ; and. there- 
fore. when t h ~  ro~ i r t ,  a t  the installre of the prisoner, Irft the 
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Son re objections were taken to the insufficiency of tlith rridence 
of tht. identitr of the slare of Cobb with t l ~ c  negro carried 011 

thc road, and also t l ~ e  apparent discrepancy ill the staten~ents 
as to the times of leaving Goldsboro and Wilruington. But they 
Iverc. points arising upon the c~ idencc.. and ww I H - ~ ~ ) ( ~ I .  for the, 
jury and not for  this Court. 

A 111otioi1 has also been ~i~adc .  hrrc, in arrest of jn t lg~wnt  011 

w\-era1 gronnds. One of t11c1r1 is tha1 the i~idictlrl(llrt dew not 
appiy the trm~r "felonio~lsl,? to tlw vio1enc.c :111d sed~~cl ion ,  as 

well as to the taking. I3ut it cl(aarly docs, for tho es])res- 
(152) sion. that one "bv rio1c1rc.c. f c l o ~ ~ i o n s l ~  took." is th(, sairlcb 

as that he "feloniously b~ violei~ce took," it bring impos- 
sible that the thing can be takeu fclonionsly b r  violcncr mrlrsh 
the violencr-the means of taking-be felonions. 

Another is that it  is not dirt,-tlj- averred that the ncgro wa i  
the property of Cobb, as b r  tlicx ~vords. "thnr and t l i tw I~eing 
the property, or'of the prolwr : ~ n d  chattel< of." (it(.., but 
only adds the areriiient after laying t l ~ c  \-ah~e,  "aud tlic prupcxrty 
of," etc. But both f o r n ~ s  of expressio~r have t l i ~  sa~irc u ~ c a ~ ~ i n g ,  
and they arc used i~ id i f f (mwt l~ .  This i n d i c t n ~ ( ~ ~ i t  follon-s ill 
this respect that  in 8. P .  Sparrow.  4 K. C.. 530, :iud that rras 
held good on a motion in arrest. 

A third ground is tliat tl~gindictli~cwt is u ~ ~ w r t ; ~ i ~ r  and rc7)11g 
nant in charging an intent to "sell c c ~ d  dispose of" the slare, as a 
disposition nlav br by other means than that of a sale. But in that 
respect the indictnient is  sustained by tlw 1)rrcwlwt in S. I * .  Ha- 
n e y ,  19 X. C., 390, and the opinion tlicrc~ g ivm on the very point. 

Up011 ilic whole, tlic~n. the Court scr.: I I O  vrror in thr  record. 
Indeed, h a w  had no difficu!tr \~liatcvcr 1mt o11 thc questiol~ 
~\hc>tlier a nnraway slaw hr tlic subject of liircc~~r\ or  within the 
act of 1779. If  tllt~ i ' o r n ~ ~ ,  Iw cwtninl -  is tlic. latter. But wc 
own that. wcrc. it Y P S  i t l t ~ r l r r r .  n-t. slionld 1ic.itate to hold that 
the con~nion law c.ould iccog~~izc  wc11 a t l i i l ~ ~  :IS the larceny of 
a nmn. and per1lal)s feel bound to 1ra1-e it to the. Legislature to 
irlake a fit p r o r i s i o ~ ~  for the case. But for upwa~*d\  of half a 
c8cntury it has been li(11d In- thc 11ighwt tribunals to bt. law here. 
and has been tclerattd and af f i r~wd by the Legislature as a 
salutary securitr of it v w r  irnlmrtant !)ortion of thc propert? 
of tlir citizen; and tliercfore thc Court 11011 f w l i  hound to fol- 
low up tlic principle tllus estnblisl~ccl. 

PER CI-RI~XI.  Certificdatr ordered to tlicl court helow. 



S. C .  j DECE31BEH TERM, 1845. 

A l ~ ~ ~ ~  \ I  fro111 rlw Superior Conrt of L : I ~  ot SOR I 11 I I IYI  I ) \ .  

at  Fall 'I'criii. 184$, E a i l ~ y ,  ./.. 1)residing. 
not11 l)arti(l. c~lailu title> to the prcl~~ise.  mltler ,\lorri\ 

Baug11a111, nllo c~onr-c~yed tllen: to Jesse Bl:tr~c~harcl, and llc c.011- 

vejed to  tlw 1wwr of T ~ I C  1)laintiff. 0 1 1  tllc p i~r t  of tllc defend- 
: ~ n t  it \\ :I< :lll(y~cl t11:rt the dcrd to Dlttnchald wn:: u ~ a d c  in fraud 
of 1lor.i.i. I:augl1:1111'. cdlditor*. aild the, d~ fe l~da i i t  wt 111) :I 

titlt. ~ I I I ~ ( J I ~  :I \:1lt3 : I I I ~  ColIvtlyallce to him by th(1 41rriiT. 111 bli1)- 
port cf hi. titl(1 tllc~ defendant partJ in rritlwrc the record of :I 

j n c l p i r ~ ~ t  I ~ t o ~ c .  a jniticc~ of the pcac2e :~git i~li t  13:1tlgllii111. a l ~ d  :I 

f ir1 i fa t  i c c i  ~II(TT,II le\ icd o11 tlw l , r e i ~ l i ~ c ~ ~  a ~ r d  rrtllrncd to tllv 
Colur1~- ('tnirt. :111d. :rftrr noti('r to t h 3  ~ C ~ T O I ' ,  :I jlidgli~ent of 
the ('ou~rr\ ('our; afiirrl~ilig that of t h ~  jmtic(> of the 1)eac-e f07. 
rlw d(~bt :11rt1 (wit.. : I I I ~  :I r r t i  t l i t io/r  i iJ I l m i o i  thereoil for tllcx 
wlr of t l ~ c  l)ren~iseq levied on. 

011  that el-idm1c.e the c o ~ n s e l  t ' o ~  ~ I I C  l)li~intiff ol~jerted r h r  
tlw n l i t  of I i ~ i t l i f i i i ~ l i  c I pouu\ n7a.; iiiolrcrntivc. because t 1 1 ~  
County Court had made no order of qale or any .peein1 
award of the n-rit ; and of that  opinion was the, court. ( 1  51) 
and directed the jury to find for tllr plaintiff. l'here 
was a cerdict accordingly. and jiidgmci~t thcrcoi~. :rild the d ( b -  

fendant appr:rlrd. 
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('olirt up011 n l i ~ y  of a ,jnstice7s c~xccution on la i~t l ;  and that 
cwdd onlv bt, had bv the swcial order of thc cowt.  I f  satisfar- 
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tlrc, II('gl'O('n. Tl~f'y t11(,1r atlntinistc~rcd 011 tllc cstatcs of 
i 1.5s) tllclir rrsl)c.c.ti~-cl n.irt,s. and i i ~ d t n t c t l  i l i r .  ~ , i . cwnt  pro- 

c w d i ~ ~ p  i l l  A \ i ~ p ~ ~ s t .  1 S-1-6. 
'l'li(, :~llcpation ii~~pc:rvlic.; 1110  l)robutc, of t l t r l  n-ill Illmn the. 

ground that  rllercx w:rs I I ~  ~ ) r o c ~ ~ s s  to call i ~ r  rhc~ c~liildrc~r t n  cow 
t.est it ,  nor  were they o t 1 i e r n . i ~ ~  parties to the proceecli~lg ~ i . ~ ) r i v ~  
thcrcto. :111tl : I I W  hcmnec it  tloths i ~ o t  al):)c>:ir in t h  1)robate that 
the  d l  nxs  111ad(1 i u ~ d e r  s11c.11 cirr~11iista11ees a': the la117 rccluirc.; 
to  make it ra l id .  and. particnlarlg, tlrat tlw n-itnesws were spe- 
cially reauired to bear n- i t i~cw thereto 1)r I he testator Iiilnself. 



S. C'. 1 T>ECE1\ZBER TERM, 1846. 

1 { \ \ 1 \ 1 \  I I : \sKI\  

Xrs .  Rankill and Jol111 Hankin put ill tlir ~esponiivil allega- 
tion, and tllerein admit that the probatcl took plaw witliout 
process sued out to hriiig in tlw cliildren or their being othci- 
wise a c t n a l l ~  hcfore the court. I h t  J lrs .  Rankin states that in 
fact the danglitrr Hannah,  then 1-1 ,war.: old. w r i :  prrsent \vhc>~l 
the will x a s  uiade and k11t.n its l~rovirions; and that she anll 
Nancy, then 7 or 8 year5 old. knrv n hen y h ~  went to court to 
hare the will pro\ed. and \ \ P I Y ~  ii111litdi;it~l~- i n f o r ~ w d  that it 
had bee11 pro\ed, iind that they both ;~cyuiwced ill it during 
their lires, and, part icularl ,~,  that EImlnali did, notwithstanding 
repeated cfiorts of her husband r o  r o ~ ~ d r r  I I ~ Y  dissatisfied, and 
~iotwithstandiiig the pcaccJ of hc i  lift> n a y  di+turbcd bg his im- 
portunities to hcr to fall out n-ith liei ~nothcr  and sct up  a 
claim to the 1) roper t  g i ~  en t o  lwr by 1 1 ~  \\ill. Xrs.  R a u k i ~ l  
states that  the will ~vns  made b -  Ilci. l iu-1~i1d a t  his o\rn house, 
in his lait sicknrss, and in r h ~  prclsence of l~c~ra t~l f ,  her dauglitcr 
Hannah, David Wilsou, han~iwl E I)ol~ilell, and the wife of 
Dcnnell; and that tlir tcqtator c d r d  all of thc111 to his bedside 
illid said, "I  ~ i n l t  yon all to take notivc of vliat I say, and bear 
v~itncss that thi i  i i  1117 nill." .\nd-lmtli 41c alld John Thnkili 
state that  the witnesses, Donllell i~lld W i l m ~ ,  both de- 
posed to tlic court. when the will otf'ereil for probate, ( l.i9 ) 
that  the deceased did thus call on tlleni : u~d  t l ~ r  other pcr- 
<on\ to t a k ~  irotiw 21s : rbo~c~ wr fortll. 111~ .  Rankin f l ~ r t h ~ r -  
more states that the preseut app l i ca~~ t s ,  n f t i ~  tliilir i r~tcl~:r~nl~- 
riagcs with 1 1 t ~  daughters, san- a c.ol)\- of tlw will and prohat+ 
freyucwtlg :it  llrr houw. and ncrc  tul1~- infori~led in respect 
thereof; and that. although tl1c.y i < ~ l , ( ~ i ~ t ~ ~ d l ~  ap1)lied to her, she 
constantlv r r f u w l  to 111akr tllcni cdo~lre:-anc2w for any of the 
riegrocs, and that t h y  >uhlnittcd tci surf1 rcf'usals during tlw 
lives of their wi~c . ;  and until Dcrel~ihc>r. lh -15 ;  and that then 
they agaiu applicd to her for :I title to the negrocs. wheu she, 
inforn~ed tli(11l1 t1i:it 4 1 c x  l\onld 11ot i i~akc ally. but intcrded to 
let the111 c ~ l j o ~  tllc, i lan- d~u i i lg  t l l ~ i r  li\ c\. :lnd the11 to qirc 
then] to her 2rancl(~lddrnl  : nhereupon tllcy tlireatnlcd to hare 
the will wt aside, and slir kroupht w i t  for  tllc ilegroes. 

h i  sup!)ort of tlw allegation. D a ~ i d  Wilson. ~ I I P  of tlic 11111- 
' scribing n.itllc.ivq. lia. hcc~ri c s a n h e d .  and l ie  depovq that t11~ 

\ d l  was nladr in the pwm1i.e of Donnell, lii~liself. his uifcl, arid 
l l r s .  Rankill, and was corl.c~tl>- reduced to n - r i t i l ~ ~  ; 1,ut that hc 
ha4 no rccwllrctio~~ th:it either he or Donncll or  m1r otller per- 
uo~i was called 011 I),Y thc, tcsrator to remtmber or Iwxr xitness 
to wliat lie \aid;  and that 11tl fwls ~ o n f i d ~ n t  that  tht.? \vcrcJ not 

11!1 
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L)E('EXBEK TERM, 1848. 

I I~ : I I I ,  & ~ ) O S ~ S  th :~ i  ~I IPIY,  W : I ~  110 s11ch c a l l i ~ ~ g  1111 i111~-bo(l,v, :t11(1 

that neither he nor  the o t l ~ t ~  n-itners d e l ~ o s c ~ l  01. n-as r s n ~ ~ ~ i l r c , l  
to it a t  thv probate;  n-hilc a ~ i o t l l t ~  l)craolr. ( ~ ~ n i r l l ~  wspccrabl,~. 
state.. a l t l~ongli  I IP  ~ : I I I I I O ~  1)r'ol-c that  r l ~ c  d e c w 4  did call i l l  

t l i t~t  nlallllcrn oil tlir \ \ - i t i ~ ~ o s ( ~  that  y t  110th of tliel11 s ~ v o r ~  O I I  

that c ~ c c a s i o ~ ~  that I I ~  did. T h u s  it is ,wcw t h r t  the w r y  evil ha. 
ill this instanc+e hcc.11 ~ ~ i d i ~ c ( ~ l  aya i l~s t  \vlricl~ t 1 1 ~  \\-liolrsoli~c~ 
enac.tl~ic~rt ill tl~c' s t a t ~ i i ~  n-:IS dircrtcd. I t  is said, i n d t d ,  tha t  
r h ~  l~rolxltc i1111)orts that this c.\-id('~~c.c \\-a,< gi\-vn, :IS it si;ltor 
that tlrc n-ill \\-as " d n l , ~  lj~,o\-ed." n-11ic.h coi~ld not be without tho 
~ > \ - i d r ~ l c c ;  anrd tliwt it gives also r l ~ r  gre:rtc18 cwdir to tlic witricw 
Rankill. I3iit tllerc. is r c q ~  l i t t h  n-ciplit to lw gi\-c,i~ to tha t  es-  
prwsion i n  all c.:, p u  f r  111 u l ) i r f ~ ' ,  a ~ ~ d  ( q w i : ~ l l y  n1ic11 it  is 
ialeal. that  ill rcsl)c~.t. a t  lo:~at, it \\-:I:: ]rot dilly llrovcd, (16") 
i11as1iuc11 :IS t l i ~  ~ i m t ,  of kill T V I > I Y ,  lrot r : t l ld  ill  or : I I I ~  

i ~ i q u i r y  111adc f o r  tlic1111 i l l )o~i  i r o i ~ w .  Rwidcx, Kilxon'h state- 
;1!c111r i s  I I I I I C ~  ~ ~ o r r o l ) o ~ ~ a t ( ~ l  111. tlrc o ~ ~ ~ i s s i o ~ ~  of : I I I ~  811~11 \vordx 
ill the, , > ~ I ~ I ~ ) O , Y Y ~  lvill, ~ I I : I S I ~ I I I I . ~ I  ; IS  11c, l ) : l s i t i~ r Iy  that  every- 
r11i11g was I Y ~ I I ~ W I  ; ( I  w r i t i ~ r p  n.lricli tl~ix I , : I ~ T \ .  ~ ~ I Y T : I S ( ~  said 011 

t l l i ~  ~lll,j(V.t. ~ \ ~ l l ~ ~ l l l c ~ l ~  l ! y : l l d  lw 11:1d. t I l ( ~ l 1 .  111 r110 for111 of tll(, 
l ) r ~ ~ ~ ~ ( w l i ~ r g  i l l  t11(, 1)1wk1:1t(> ( * : I I I W  01. 10 r11(, s ~ ~ f i c . i ( l ~ ~ t * y  of t11e i l l -  

.illlltl('llt :I> ( .o~is t i t i i t i~ig ; I  \\-ill. t l r ~  ~ ) I ' o ~ N I ~ , ( '  \\.:IS i1nprop(~1! 
1 )a s ~ d  

1 i' acql~icwc.~~i*( .  (+oi11i1 sul~l) l \ .  ill > u r l ~  :l cd:rstx t11c. i l~ t r ins ic  t i ( ' -  

fcct ~f tlro p m b : ~ t ~  frolll t l ~ e  o111is~io11 to t~111 in t h '  ~ i c ~ x t  of kill. 
\v(, tI1i111i t l r ( , ~ ~ ,  i q  ~ ~ o t l i i ~ r g  to (~sta1>lisl1 ~ I I ~ I I  t i11  : : ( y i ~ i c s c c ~ ~ ( ~ ~ ~  :I. 



LS THE SUPREME COURT. 1.71 

ran bar tlw c.hildre11 fro111 de~~ iand ing  a re-probatc~. 'I'lirre iq no 
statute of lil~iitations applicable to tlic case. Thc bar. if any, 
must arise solely froin thc. p r e ~ u ~ ~ ~ l ) t i o l i  of abar idon~~~ei l t ,  or of 
iatisfactioll of tlw cdlaill~r of t l ~ r  1)arties as iwxt of kin. It is  
vlear t h rw  is 110 satisfartiol~. Xone is  pretended. .\s to the 
abandonl~~ent ,  t h  IIIO~EICI. iavs onlu that the liuibaudz, as uell 
:IS her daughttm, knew of the nil1 and probate. But it ii. 11ot 
t.stablislled that they were, properly aware of their riqht< and 
intended to waire them. 0 1 1  thr cm~trary ,  the claughter, n.tw 
ncrcr . S I I I  j u ~ . i c ,  ha\ ing becn infants when they married a l~ t l  llil- 
der covt,rturc at their dcatlis; aud it is certain that thc 11us- 
hands wcw not .wtisfied and did 1101 intend to acquiesee finall!- 
in what had bw11 done, but expressed theinselrcs otherwise froill 
ti111e to rilw, to tlic' extent ere11 of do~ncstic disquiet, according 
to the allcgatiol~ of the  noth her l~clrsclf. They intended in son~c, 
way to aswrt t l ~ c  right of their wives to shares of the negroes, 
if rhe 111ot1lc~ would riot il~itkc, something like a f a i r  distribution 
of Ilrrself : and. as so011 as she finallv rc+iscd. they il~stituted tlicx 

2 .  

pr(wwt suit. A\s adiiiinistrators of their wives, t h ~ y  :we cn- 
titled to have the probate revoked m d  ~ c : I \ ( ~  tl~c' o t l ~ ~ r  

(163)  party to ~lroponnd the iustrlin~cnt again, if sh(, shall 
still think proper to set it  u p  as a will. Thc. sentrncr. in 

the Superior Court is affinned with cwsts; arid this will hc caer- 
tified to that court, in order that the parties may lmke up an 
issue, if they think I ) r o p r ,  o r  that  surh other steps shall be 
taken for 1 1 1 ~ .  :~clniiniqtmtion of the estate as the law requires. 

PER CI.KI.\\I. J n d p ~ ~ ~ e n t  affirnicd 

1. Whertx : I I I  O\VIIPI. of :! sh\-0 st:n~tls 11y ;11lr1 sws the sliire soI(1 l)y 
:~notl~tlr. 11nvi11i. I IO  title. i111d I I I : I ~ + ~ S  IIO ohjwtio~t. yet 11v is not 
t11e1.rll.y tbstol)]~t~l f t ~ ~ n l  :11;s(~rtin:: 11is I c y : ~ l  titlv. 

3. Whene~tbr :I suit will surrivt, to ;I \riff, shc. I I I : I ~  11t. Joined \\-it11 11t.r 
hnshaild in the nrtion. 

122 



S. Ci. 1 DECEMBER TERM. 1848. 

~ P E . ? I ,  from the Superior cour t  of T,nv of C ~ a v m .  :it f':111 
Term, 1848, Net t le ,  J., presiding. 

The  case is as follows : .Jobel121 TYatioll, by hib will. ga l e  hlq 
son, Jolin ,I. 13. W a t m l ,  aftcr the dt~:~tll of his nit(,. :I ut3gro 
slave named Heuberi a ~ d  a ilegro noluari namrd Sylva. By a 
subsequent clause lw dirt.c.t\ t l~n t ,  at licr dwtll,  all the p r o p r t y  
he had lent lwr should he cyunlly cl i~ided berueen 111. so11 .Tolnl 
and his  daughters Tercia aild Sl~ban,  with i ~ r \ i ~ o r ~ l ~ i p ,  
upon either dying witllont l e : ~ ~  iilg isaw. Jolm died ~ i t l i -  i 164) 
out issue, after his ~ l l o t l d s  death, h a r i l ~ g  b deed ~0x1- 

\.eyed to R trustee, for  tht. paylneilt of liiq del,ti, 2\11 hi5 prol)chrty, 
including the llegroes I ieubei~ and Sylva. h l o a g  the dcbts 
secured mas one to T e s t .  thc~ plaintiff, n ho had married Teresa. 
and seine to Kilpatrirlr, n 110 had iilarried Susiul. The trustee 
took the property illto h i i  poisebiion, after the drat11 of John  
A. Ta t son ,  which took 1)lace ill 1S3S, liircd out the ]legroe$ in 
the 1no11tl1 of . . . . . . . illitil the succcdiilg term of the Coun t -  
Court of Lenoir, u l m ~  he ?old them at public auction, and the 
defeildallt l)ilrch:istd tlic \l:i\e lieuhen, and Kilpatrick, rlic 
plaintiff, the nr3gro Syl\ :I. But TITcst a d  Kilpatiicli kilen that  
the s l n ~  r.2 wcre coil\ v c d  in trust, a r d  knen of tllt~ iale;  both 
were oil tllc srourid wl~ell i t  ronlliler~cd. and the latter con- 
riuued tl~erc. during tht, wllole t h e ,  a i ~ d  each rccacired a portion 
of the moliey r a i d  by the sale, as  secured crcditor.~. 

EIis ZIonor charged thc jury that if they collcc.ttd fro111 tile 
evidence that thr~ plalrltitts klien- of tllc esecutioi~ of the deed 
of trust, the hiring of the boy Iieuben by the ti,uttre for oiie 
uloilth, and of his inteutioil to sell him, and that they attended 
at the time alid place of isle, itlid that one of tllc plaintiffs ( ICil- 
patric~k) purchased tht. iiegro Sylva, cc,u~eyed 111 tllr, h,111lc deed 
of trust with Neuheil an(! iubject to tlw ~ 1 1 1 ~  c.li~iln the plaintiff 
non- set nl) to liill~. :r11(1 that if TYeyt. tlw pla~lltift,  1 ~ t t  the place 
of sale wit l~ont forbiddi~rg tllt, <ale or iettillg up  :my title to the 
slave Iicubnl, a ~ ~ d  that the plail~tiffs, Wr i t  i111d K l p t r i c k ,  by 
their act and ronduvt, ~ i l d ~ i c r d  the tlefendailt und otlwrq to be- 
lieve that  the title of tllc~ trustec, to the s l aw IZeubt111 was ilndis- 
putcd, and if they furtlicr bclicrcd that the plaintiffs rece i~ed,  
each of thrill, froill the trustee :I portioil of t l z ~  illone> 
arising fro111 the salt, of Reubcil. t h ~ y  new not t l~ r t i t l d  to ( 165)  

S o  counsel for plai~lt iffs .  
J .  T3. nr.!jo,r for defendant. 
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SASH, J. The instruction giren to tlie jury, in substance, is, 
if tlie facts enunicrated did exist, in law the plaintiffs could not 
Iwolcr .  T h i ~  could ]rot be, we think, unless t/cc?j had trans- 
ferred tile slare to solile other person. I t  is  admitted tha t  tht, 
legal titlr to the slare had been in the plaintiffs; have they, in 
any modc kiiowu to the Ian-, parted with i t ?  By the law of 
this Stat(. all sales of slaves niust be in  writiug, except ~ r h e r e  
deli\ nj accol~ipanies the sale, or  i t  is ro id ;  and all gift9 must 
1x2 evidenced by a bill of sale. I n  neither of these modes h a w  
thv plaintiffs parted with their title. But i t  is allegtd that the 
c i r cun~s ta~~ces  I)rored i n  the case amount either to in1 estoppel 
or to a c+onreymcc by them. We think neitllrr conclusion is  
correct. The fact that a person %as present, n.hc.11 propcrty 
c1:~imed by hi111 was sold, without inaking kiion 11 his title, 
announted to all estoppel, was decided in 7 : i d  c. Cejtton, 1 3  
S. C., 180. That  casc, hon-erer, has been overruled by those. 
of Go~.errm,  r .  Freentml, 15 N. C., 474, and T,cnlz 1 % .  ('htrn7b~m. 
27 S. C., 587. The principles governing this rase arc, laid 
d o w ~  by the Court in the casc of ,Tones T .  ~ ~ I S S W ,  IS S. ('I., 462. 
'L'hcw it was contended that the plaintiff, by hiq r~o~rccnlinent 
and rtt i n 7  e p  e.s~?c tations of the ownership of the property, was 
17-topped and concluded from setting u p  any claim to the injury 
of tliow whom he had thus iinnosed on and deceired. I t  was 
1.111etl that even niisreprese~~tatio~i,  coupled with co~~ccalment.  
\r:i* 1 1 0  crtoppcl, and that thcrs was no such rule of ltrrr which 

precluded thc philitiff from shomii~g his titlc. Tn thih 
(166) case there is 110 prctrnsc that  the plaintiffs were guilty 

of either ronccalrnent o r  rnisreprescntation ; time is 110 

c.1-iilencc that they knew of their title. For, although it is ~ inde r  
the will of J o s ~ p h  Watson that  they claimed, yet it was a matter 
of cor~struction; mid that  they mere ignorant of it is strougly 
implicd by one of the acts upon n~hich  the, defei~dailt relies, to 
wit, the purchase bv Kilpatrick of the negro Sylvn, to whom 
tlwir title was just as good as that  to  Rruben, both hcing ill- 

vl~tdcd in the dwd of trust. Tt is difficult to i~naginc 21 niotire. 
i l l  11121liing the, p ~ l ' c l l a ~ t ~  of hcr consistent with a k ~ i o w l c d ~ e  of 
their titlc, unless ~ i p o ~ i  the ground of fraud,  1%-hicll is not pre- 
tnided. TZnt crcn if thcp did know it, it  would not alter the 
vahe in this C'ourt. The case of S o s s ~ r  further decides that  to 
hold that the, i.el)~.c.se~itatio~~s or ~i~isrel,resentatio~is of a party 
1.oulc1 transfer thc title to another person \vo1~ld be to violate the 
] ) o ~ i t i w  law of tlie State. That  case is supported h r  that of 
Pt'tXctrtl 1 % .  Setr~s,  33 E.  C. I,., 117. That  was ail ac4o11 of 
trorer  for  ~ilac*hincrv. The  propsrtr  had belonged to one, Xet-  
calf. ~ h o  had mortgaged it to the plaintiff to wriircL ;I del~t  dnc 



to  h i .  Metcalf -\\a. lwni~ittecl to retail1 tllc~ l ~ o - ~ ~ . i i o i ~  irirtl u w  
the  n l a c h i n e r ~ .  Wllile so ill his  p o s s c s ~ i o ~ ~  it  I\ ns le\ ied on to 
satisfy a n  execution againat him, and  a t  thc salv tllc dc~fc~uda i~ t  
purchased. I t  n as pro\  ed 011 the t r i a l  a t  nin~ pi ius  before Lo, (1 
Deniilciii tha t  the plaintiff, hcfore the  sale. had f requc i~ t  convelx- 
sations n i t h  thc attorney of the ilefendar~ts concer~l ing the 
machiner,v, aud  ad\ ised ~ ~ i t h  hiiu as  to the beit 1 1 1 o d ~  of I , ( I \ I I ~ ~  

t r i 0 ~ 2 p . y  011 i t  to pay off the m e c i ~ t i o n .  a n d  that  lie i n ~ c v  of tlic, 
i n t e n t i o ~  to <ell. bnt  a t  I I O  t i l i i ~  mad(. k n o n ~ ~  tlic. fact  of tlic 
mortgage. H i s  ln rd~l l i l )  I ~ ' U W ~  to l ca rc  it  to tlw ji11.y to Ea,v 
whether the p h i ~ ~ t i f f  had  uot c~mc.~uwcl  111 t 1 1 ~  4 ~ .  011 tho 
g r o u r ~ d  that  therr  n ah no PI idmlcc~ of mcli  ( ~ ~ n c ~ ~ r r m r (  I n  
d e l i w r i ~ ~ g  the o p i r ~ i o ~ ~  of t 1 1 ~  King's 13vn(011 npmi :I n d e  
f o r  a new tr ia l ,  11c says tllat the plailltiff, h a \  ing 21 .'coed i 16; ) 

t i t le to the ~iiacllillcry, c o ~ d d  llot be divested of i t  bnt b , ~  
a sale o r  gift." IIc coilc*l~~dt~s, as to rhc ground u l ) o l ~  nl11r11 :I 

new tr ia l  ~ 1 s  granted. a s  follows: "TTe thin!< 111s ( t l ~ v  pli1111- 
tiff's) col~duct .  in  the *t:ll~ding by a n d  pi\ i11g :L kind ot w l c t i o ~ ~  
to the ~)roceedi l lpi  u ~ ~ c l (  i t11v c x w h o ~ ~ .  \\.a. :I favt ot -1~11 u 
na ture  t h a t  the  opinion of t l l ~  ju ry  ought lo 11;1\(,  1x.(.11 t:iko~i 
~vl ic~ther  he  had  ]lot. iu 11oi11t of fact ,  to 1w on  IICT." So l  
that  thc facts  w t  f o r t l ~ ,  t l i ( ~ i i 1 ~ ~ 1 1  es, deprived tlic plailltiff of 111- 
tit le,  but whether t h r -  uercl 11ot of such :I 1 1 ~ t l l r ~  :I' to wtiifx 
them that ,  before tllc, s :~ l (~ .  ]I(. h a d  in f:~c.t d i ~  (,st14 l i i l~~svlf  of the 
tirlc to tlle l)lolwi ty  111 o~lc of tlw n i ~ p  ~ I I O V I I  to t l l ~  1:iv. : ~ i i c l  

previously s tated h l~i l l i ,  to wit,  13~- gif t  01. d e .  
TITe a r e  of opi i~ion that  thc. j u d g  belou e n d  in ~ t a t l l l e  ' 1 1  tl~c' 

j u r y  that  if tllrv Iwlit\etl tlw c.ircw~ll+ra~~cc. & b t ~ d .  , I \  cJlln- 
nleratrd bv h im,  t 1 1 ~  pl :~i l~t i f f> could not i.ccowib. 'Tliov circ11111 
s tanws  might  hc~ w1w \light e v i d ~ ' i ~ r c ~  of t 1 1 ~  fact  t11:1t, Ixfore tllc. 
sale, tlie plaintiff's 1l:rtl. b~ t l i ~  ilrpali. ~ I I O T I I I  to t h ~  h n . ,  trail- 

fcrred tlicir titlc. to I tmbtw t o  ~oi11(~ o t l ~  I. l ) c J 1 w l l .  c ~ l ~ d  tliereln 



TTIII~IYJ on  l)c'titi~~l~ ot' : I I I  ~ ' s~~c.u io l ' ,  i l l  Ijm'rn;llrc.cL o f  r l ~ e b  tlirt~t.tio1is of his 
twt:ltris. : I I I  ortler \\-:IS ~):tssc~tl i l l  lS0.' by the ( ' o u ~ ~ t y  ('cn~rt. "that  
the s:~i(l c x t ~ , ~ ~ t i ~ r  I I ; I \ - I ,  1 c ~ ; n w  to  ( ~ I I I ; I I I ( , ~ ] I : I ~ ( ~  his s:~iil sl:~ve,, he, first 
giving I)o11cl : \ l i d  ~ ~ ( ~ i r i t y  :IS 1~vl11irtv1 by 1:1\v." : I I I ( ~  1 1 1 ~ 1  1 ~ o n r l  was 
not ,give311 till lSl( i .  : I I I ( I  ever sini%% t11;lt IIIY~PI*.  1111til t111, year 184K 
thf> wid sli~vc~ ;tn11 her i.hililrt>~~ l1:1(1 I I I Y ~ I I  l)e'r~i~itic'cl to C S I I ~ O ~  :111 theb 
rights of fwr ]I~TSOIIS of I T J I O I . :  1 1 f ' I d .  t11;lt 11r~ i r11 t~1 '  1 1 1 1 ~  cJxc~c~ntor. 
\vhose tluty it \v;w to gin. the, 11111ltl. nor : I I I ~  Iwwoll c.l;~inli~~g 
n1111er or ~ l l r i~ l l~ l l  l l i l l l ,  l ~ > I l l  t:11<1. :lll\-:lllt:lg~~ l l f  tl1:1t ,llllissioll. 1 l l l l (4 l  

less :t I I I ( ~ I Y >  \ \ - ~ ( I I I ~ ~ O I ~ I ' .  :lftcs1. i l l ( >  I : I ] ISP  I I ~  SO I I I : I I I ~  y < b ; ~ ~ , ~ ,  

APPEAL from the Superior ('ourt of 1,:ln of ( ' r t  \\-FA. at  Fall 
'l'enn. 1848, S ~ t t l e .  .J., presiding. 

This was an action of trespass ci e t  u~ 07 1s for f a l v  impriso11- 
nient. The defendant pleaded that  the plaintiff mi a slave, 
111jon which issue was joined. Bv the d l  of J a n e  Thompson, 
to whonl Phebe, the n1othr.1 of the plaintiff, twlo~lprd, l ieuhel~ 
J O I I W .  her executor.. " M U -  directed to obtain the frecdom of 
Plicbe, if prac~ticablr. 011 account of hcl- ~i~eri toriou.  ~er.~ ' ice~. ' '  
Tn pur~iinnre thereof,  tone^ filcd a petition ill the County Court 
of C a r t e r ~ t .  Wliereupo~i it n a \  ordered by the court. at Novrni- 
ber Term, 1846, '(that the said .Tones ha7 r licewe to liberate 
the d a r e  Phehe. he fir+t g i ~  iilg bond and qccurity as reqi~irrd by 
law." From and after that datc Pl~elw n as permitted said 
Jo1re.i t o  :lcdt a. :I frev 1 ~ ~ ~ 0 1 1 ,  : I I ~  ill(' and her childrrn h a w  
c1c.1. sinw, 1111 to a ihort time beforca tliii action n a s  brought 
in  1\46, hcc~i trcvrted a,  f r t ~  l)cr+oni. .Jol~es ~ieglrc*lrd to give 
bond :I\ reqnired until 1Slf j .  n-lien, at the A\ueust Tcwn of said 
colirt, it ,as ordered "that the said Jaw. filr his bond for thc 

emancipation of the uepro x-o~iiaii. Phebe, pursuant to 
( 1 6 9 )  thc grant of this court : ~ t  ? ;o \ c l111~-  Term, 1806. with 

cTames 7'. J o r w  ;I< wcurity." ~ d l i c h  17 as accorclinplr done. 
The plaintiff. Augiistine, was a child of Phebe, horn in 1805. 

: ~ n d  a h  a? - acted and n a s  treated as  a free person m t i l  i u ~ t  
before tlw conilncnce~~w~rt of thi i  action. when she TTRS seized 
bv the defrndaut :)lid elain~ed :is a s l n ~ c .  Jlldgmoit for the 
plaintiff. a n d  l~lqlc~al by the d(~fcnda11ts. 

PEIKWA. .I. T t  111iglit Lw u r ~ ( ~ 1 ,  wit11 ~iiii(*h i ' o ~ w ?  rlmt the 
bond given in l q l 6 .  br order of the court, had rc'lation back, so 
as to make effectnal the. act of einancipatinn iinclcr the order of 



can take adran tag?  of that  o ~ ~ l i s ~ i o n ;  111uv11 1 ~ +  (':in ;I I I I ~ ,  
wrongdoer, a f te r  the lapse of so 1llnn;v years. XOIT than f o r t y  
pears haw  been al lo~ved to   pa^ fro111 the w t  of e m m c i p a t i o i ~  
and the bir th  of tllrl nlaintif-f. h f o i ~ ~  a n r  chilli  \ Ins  ~ ~ ~ r r d c  t o  
hold her  a s  a slave, dur ing  all which t i n ~ e  s21c 1 ) a w d  a s  a frecl 
nerson a n d  n.as so t reated and co~lqidercd hv the c o l n ~ n u n i t ~  

1, The p r o p o ~ ~ ~ ~ I e r  of a n-ill of :I m:~rricvl \ V O I I I ; I I I  s1111iilil ~ 1 1 ~ o 1 ) e r I ~  lilt3 
:~llrgatiol~s i l l  n-~>it inr  nntl oil !i;rtlr. svttinr fort11 thf. instrnll~rnt 

filcts rcliccl on. so :IS to put OII  tlw rcc~r t l  wi.11 :I cs:1se :IS woul!l 
sliow that tht, Iclprr ~ i ro l~on~~cl t~d  111icl1t I N *  the) \vill of thr 1);lrty 
11t~~e:isc~I. ~ ~ o t \ v i t l ~ s t : ~ ~ ~ ( l i ~ ~ g  I I I T  V O T I T ~ I I I ~ ~ ~ .  

:i, .inil thcw~ ;rrt2 11rt~lin1i11:rry 111:1ttt,r\ 1 1 1 ~ 1 1 1  N , I ,  I I ) I ,  1 I I P  I 11111.t t o  (lt~(~i!lt~. 
and not nulttws for thr~ jiirj-. 

.7, 1311~ \ v l ~ e ~ ~  :I I I I : I I , ~ ~ : I ~ ~  : I ~ Y T ~ I I I ~ ~ I ~ ~  circus : I  < , I I I I I I .  to l-li(~ i1c.t of the jyifv 
I : I i  1 i I t  is snffic.ic.nt to induce the court of proli:rtc. 
t o  :~tlmit t11e pnlicr. le:~riny i t  to th r  ('onrt of Equity iiltim:ltt'ly to 



J U S I  hcforr the, 111arriagc tlir ~ n t r l i d e d  l i u s b e ~ ~ d  c x c ~ ~ u r t d  to 
tlir ladv, theii Sara11 T3. SThitfirld aild :I \\idon.. a11 agreel i~ent  in 

tlir follou ing words : 
( I T  I )  "K11o~1 d l  I I I ~ W  tllnt \\ r. rJoliii 13. IInrit a l~cl  Sara11 I3 

Rhitf ie ld,  of tlw c.ol111ty of TITlr:aj-ne, h a w .  this  6 ip r i l .  
li.215. made aiid m t r r t d  into t21~  f o l l o w i i l ~  a ~ r c e l ~ l e i l t .  ro \ \ i t :  
'rli:at ncL hare cnnsrntrtl to ~ c d  i n  holy wedlock, a n d  by tlic la\\ - 
of' Sort11 carol in:^ ni quc.11 case the right of 1)ropt.rt-j is c l ~ a n q e d :  
Yon-, know y r  that  TIC.  thc said Jollii B. 1Iilr.t :111d S:~rnli B. 
\1711itficltl, hcforcl e~~t(f i i*ing illto the> boiidq of 111atriino11\, Iia1t1 
; ~ g r c ~ d  tllat all  the r ight ,  title. and  interc,l of the 1)rol)ertv no\\ 
I ~ c l o i ~ g i i ~ p  to the  id S a l ~ i l l  R. Whitfirltl .liall 11ot 1)r c* l~a~igcd  01. 



AT. C'. 1 D E C E M B E R  TERM, 1848. 

lier son Williaii~ A1. X7hitfield aird the residue of her 1)roperty to 
llcr Iiusb:r~rd, and appoilited her husbanld alid another persoil 
the executors. Tn 1840 tlie qcript n a s  carried into the County 
Court 1)r Wil l ian~ A. Tllitficld, the legatee, arid the cscc+ntors 
\rew called on to take probatc thereof; hut they decliiled. and 
then William A. Whitfield propounded the paper as hi< 
mother's will, and its validity was conte.;tcd by Jolin 13. i 1721 
Hurst ,  and the usual issue made up btl t~wr~n them. I t  
cailie on for trial in Ff~brnary ,  18-11. heforc the jury, n11(.11 tlie 
counsel for H11r.t "~hjcc ted  to the instrument 011 t lie sroulld 
that it was made bg a fcrtrr t 01 r r f .  who had no authority to rsc3- 
cute i t ;  and t l l ~  plaintiff offcrcd to IlroTc by ~vitnesse.; tlmt tlic 
instrl~liient n a s  executed h -  the said Sarah T3. Hurst ,  but the 
csourt. for  the reason. assigned by the defendant's coullsel, rr- 
fused to admit the saruc, n.hereulmn the plaintiff snhmittcd to a 
~ions~li t ."  

111 Sovei~iber,  1844, the I~nrtv.  TVillialll A. Thitfield, repro- 
pounded the p lpcr  in the ( ' o ~ ~ n t , ~  ('ourt, and it n-as the11 roll- 
tested by MTillianl B. HuI ' s~ .  tllcx adniinistrittor of Jolln B. H u n t .  
and an issue of r l ez i cn r i t  w1 I I O ) ~  i i i ad~  111). r n o n  the trial tll('r(' 
Tras a rcrdict in fa\-or of the paper, and Hurst  appealed to tht' 
Sunerior Court. 1-non the trial in the latter court it n-a. in- 
sisted on the part of Hurs t  that the proceedings in the Conrrty 
('ourt, n-lien the paper na.  first proponnded, 7vel.e coliclusivt~ 
agiiili~t i t ,  and he niorcd the court so to 1)ronouncc. But the. 
c.onrt nas  of a contrarx- oninion. irnd refllsed the motion. I t  

% 1 

71-as Fnrtlic~r i~lsisted on the part of 1Iur.t that the paper n-a< 
~ o i d  a s  n ~vil l ,  because thc -upposed tc,>tatria n a s  :I ~ i i a r r i ~ d  
~\oitinri and had not capacity t u  irialie a ni l l ,  unless by rirtuc. of 
ionic agreen~ept or cc ~i,cwt of her husha~rd, and that the cont~xct  
of G Alpril.  l \ , " G ,  afore\aid, did liot ciinhlr~ 11cr to n~nlrc oric. - 
But the court was of opinion that the agreement cnT P J h .  T1nr.t 
the separatc use of the property mentioned. and that d1c liad the 
right to dispose of tlie beiieficnial il1tt3rc.r ill tllr propert\ by a 
will, or a TI-riting in the nature of a d l ,  vithout an? f ~ u t h r r  
assel~t or  liccnse of her h u s h a ~ ~ d .  'I'1~~eupoi-1 cridencc n a, c l i ~  c>n 
of the cxc'c.utio~i of the instrmiiellt by Sarah R. H u n t  :I -  her 
will, and the jurv gax e a rerdict in accordance therevitli. 
arid from the judgment in f;!ror of tlie ~v i l l  IIurct ap- i 173) 
pealed. 
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R1 + F I X .  C. J .  A\ltl~ougli the point. were not ~ ) r e i c ~ ~ t i d  in thri 
most for~iial '  and c.ol~.ienient u~ethod in the Superior ( 'ourt, get 
the ol'inions give11 011 thi~lii were, we tliink. suhitantially 'o?rect, 
a ~ l d  therefore the judgliient  nus st be affiniied. Proceedings of 
this kilid liarc, bem so rare licrc that no prac8tic.e has been set- 
tled for t11c111. The statute savs,  deed, tliat 'tlic ~ a l i d i t y  of 
every ?ontested will shall be tried 119 a jury, up011 a11 ishue r i~adr 
up wider tlw dirrctioi~ of tlie court. But it i. ~lianifeit tliat 
snrh qnestions as tlicse niadc 111 t l ~ i s  c2a.e do 11ot l)rol~c~rly enter, 
into the isbue of ~ P I Y . S I X I * I ~  I ('1 ~ , O I I .  For,  is ~t ~ i o t  to be refrrred 
to a j u r j ,  whether, for  e s a ~ ~ ~ l ) l r ,  the c80urt of' prohatr liad beforc 
proi~ounced for c r  against this palicr a i  a will, t lepe~~dlnp,  as it 
does, upon matter of rccord; or  nl~etl ier  thc u l fe  had sucli a 
separate property as g a l e  her, as a n  incident to it, the right of 
disposition by mill, or was otlieruisc licelised by her hubband, so 
as to  co~ i f r r  on her a testable callacity Z 'rliose are purely ques- 
tions of law, not fit for a jury. They nould .eem 1)rol)erlv to 
stand for decisidn by tlic. conrt, as a preliliiiliary ptep to lliakilip 
up the issue under the statuttx, ho a. to limit tlie inquiry before 
the jury to the f a c t u ~ t ~ ,  the mental o r  tlw free exercisr 
of r i l l  by tlie party. Snch, no doubt, nould be the courv ,  were 
the proceediliqs in probate courts here ill no part o t  r f ( ' t t ~ c \ ,  but 
by slvcial allegatioils in writing. The11 tlic. proponi~der, bv 
reason that the general rule of lax de~~ ieq  to n fr~tiri c c i r ~ r t  the 
capacity to liiake a d l ,  nould be ohligccl to plead ullon oat11 tlw 
ilistnniicl~t of facts relied on to impart tlie capacit7-, .o as to put 
011 the record iuch a case a* nonld slion that t l ~ t ~  p a l w  pro- 
po~mdcd niiglit be the d l  of the pa r t r  deceased. ~iotwithstand- 

i 1 1 ~  1lc.r covprture. 1x1 like I I I ~ I I I I C ~  thi' party contesting 
(174) ~ii ight  plead tlie former seiltcncc as a hnr to ally further 

l i t i qa t io~~ ,  and, of cour,c, to o r d e r i ~ ~ g  a n o t h ~ r  issue, or 
rnigl~t deny the existence of the alleged a~reenient  or of any 
right in the wife to bequeath. That  ~ o u l d  enablc tlie parties 
to hare  distinct decisions on thosf' points. ~rhic l i  would be liable 
to re\ iew; just as tlie coursc is 1 1 0 ~  011  application^ to repro- 
pound an ordinary will, or  to call ill one probate, that there may 
he another ill s o l e ~ ~ ~ r ~  form. Allthough we are not amire that 
such a method of proceedi~~g liar been adopted in such a case a. 
this, and beliere tliat, at all erents. there is 110 such settled prac- 
tice, yet it is so obriouslv useful and, indeed. necessary to the 
due ordcr of businms, the prerelitit 11 of surpribe and tlic proper 
operation of an adjndic:ition ill a cause of this killd, as  to i n c l i n ~  
the Court very strongly to require it in future. 111 the present 
case tlie defects of rlie proceedings in those rtspects for t imnte l~  

i n 0  



do ~ i o t  prejudice tlic justiw due to the parties, hut rather pro- 
~liotc~ it ; for, in wliate\ er forni or  stage of the cause the deci- 
siolls of the court ought to hare  been made on these points, it 
seems clear that the!- ought to  h a w  bee11 in f a \  01. of tlic pro- 
nounder. 

111 the firit placdc., tlw ('ourr liolds that the liiarriage contract 
is to be dee~lied in this proceeding an authority to the ~ r i f c  to 

" a a i l l .  Tl'e do iiot mean that u e  now put a f i l~al  constrnc- 
tion on that ii~strln~ieiit.  and deter~lline that it rested a senarate 
estate in the nife, either absolute or temporary; for those arc 
points not proper for the consideration of tlle Court in a probate, 
cause. I t  is true tliat this Court exercises, as an appellate tribu- 
nal, the functions both of the court of probate and the Court of 
Eqnity ; and. therefore, it might be supposed that it would be 
\re11 to decide all the questions that could arisc on that instru- 
ment at once. But in the forni in which the case is i i o ~ ~  
before us thc Court can only deal ~ ~ i t l l  such 1natte1.s as (175) 
were cognizable before the County Court in this very 
case, brcause we are not proceeding originally, but reriewing the 

a decisio~l.: ot that and the Superior Court. 'I'herefore. we put 
no construction on tlle paper further than to say that  it. at least. 
eires a color to the act of tlle wife: for tliat i.; sufficient to ill- 
&ictl tllc mur t  of probate t i  admit the I m p r ,  learing it to the 
Coi~rt  of Equit: ultiuiately to construe and enforce tllc article* 
and con~pcl the eswntion of the will, if made, in the I iew of 
that court, nndel, a \ufficient authority or \)I- 7 irtne of a s~ff i -  
rient ostatr in the wife. E ~ i 1 1 c r v 1  1. l ! t 1 1 ( 1 ~ ~ ~ 1 1 ,  2 Eccl., 515 ;  
Chitty's Grill. Pr.,  503. 

111 the ]lest place, it is clear that t l l c ~ ~ >  \\ a i  no dcfiniii~ (, sell- 
terice agaiust this I)apn. in February. I W l .  ,Ifter all i w i c  
r l r r ~ i s a t ~ l t  1cI I I O I I  there could not he such a sclitenco but on the 
~ e r d i c t  of thc jury, unless the i w w  Twrr irhelf set aside. Tt a],- 
pears. i n d ~ e d ,  that upol~  the trial of tlic issue the' c30urt girre ail 
opinioi~ that the paper was not a will, because the l ~ a r t y  dr- 
ceased n-ac; nlarried  lien she niaclc it. a ~ l d  oll that ground rrL- 
f u d  to aihuit proof of its csecutio~l. If  thc court had tlieil 
ponc ( 11 to discliargr the jury, set aside tlicl order for the i w w .  
and prol~ounce agai~lqt the instruncnt 11po11 the gronnd that no 
authorit!- appeared to cllablc the n i f e  to makc it. tllcrc n-ould 
ha1 c bee11 a definitive adjudication That. lion el e ~ .  naq not 
done; but the i.sllc n:~q allon~ed to qta~ld, thc i~r l i  tllc j u r r  n:i. 
discharged fro111 rc~ldrr ing  a rerdict, and 110 f~u.t l~cl;  lliotion wai 
made by either party. Tf the party contesting liad insisted 011 

a wrdict .  as he had a right to do ( S t .  Jo711i's 7 , o i l ~ ~ c ~  1.. ~ ~ ~ l l c ~ t t l c ~ .  
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26 S. ('.. 3 % ) ,  he 111uit ha\  c had one for hilii. a, thr  case rlien 
stood. and tliat n-odd have vtt led the matter. But he did ~ i o t  
.o insist, bat allo~ved the otlirr side to suffer a i~onsnit. as it n a -  
mlled: tliat is. the parties ~iiutually, though tacitly, agreed to 

~mor~ed .  110 f u r t h ~ r  in that cause or at that time. TIic 
(176)  propounder may have been induced to take that cow+ 

becauie he had not alleged or established in that proceccl- 
ing the marriage articles; for it nowhere appears in the t r am 
script of the first cause that  any allusion mas l~ ladc  to tlie111. 
escept in  tlie will itself; and the other. side may h a w  been 71 ill- 
ing he should bring forward his nhole case befo1.e a s e l ~ t r . ~ ~ r e  
yhould be pronounced, -o that ,  when given, it ~ l io ldd  detel.it~ii~e 
the whole dispute. So it is, at all events, that  no sc~ltF~lcr n ns  
given in either way-either in the, form of a verdict o r  of a11 
act of court. SOY did either of the partie3 insist there ~ l i o ~ d d  be. 

I t  is said, 110~1 ever, that, in tliat point of T-iev, the propounder 
4ioulcl hare gone 011 in the firqt cause, and  not hare  instituted n 
~ P C O I I ~  original proreding.  The ansn er is that no objection 
n-a. taken in  the -ecol~d cause in the courts belon on that 
,rrromid; and, indeed, the pendency of a suit is no bar to a seconcl 
for the same subject, but only matter of abatement. Rut in rcal- 
i ty this doe? not aplwar to b~ the qame cause preciselv, sillre ~ O T T '  

the propounder alleges the articles as gir ing validit- to the 
~vifc.'. \\ill ,  \\-liereas in the first suit ther  r e r e  11ot noticed, 2nd 
tliercforc tlie c a w  are ecicntiallr different 

PFX C I  ~ 1 ~ 1 1 .  .Tudg~iient nffirnied 
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This is  all action 011 the caw in  ctssummit. The declaratidn 
had three counts : (1) A special agreement for the rent of land: 
( 2 )  for use and occupation of land;  (3) for money had and re- 
ceived. The plaintiffs prored that  they owned the land as the 
heirs a t  law of E d ~ ~ a r d  H a r d y ;  that  i n  the year . . . . one 11'. 
TI7. Cherry, acting as the agent of Mr.. Hardy.  v h o  as tlic 
~clministratr is  of their father, rented the land to one Holly, at 
the sun1 of $ .  . . . per annum, for three years; that Holly as- 
signed the lease to said Cherry and the intestate of the defend- 
ant. v h o  occupied the premises one year,  hen they assigned to 
one Tl'ilson Cherry, v h o  occupied it one year. I t  doc3 slot 
:rpl)ear whether any rcnt r a s  paid or to ~ h o n i ,  ]lor does it ap- 
pear v h o  occupied the preniises the third year. 

The defendant read in  eridence a decree in  a snit of tlie plai l~- 
r i f f  against A h .  Hardy,  in vhich she was charged wit11 the rent 
of tlie land. I t  did not appear that the decree had been sat isf i~d.  

His  Honor instructed the jury that  the decrcc n.as no 
defense, and that if the eridencc was beliered the plain- ( 1  7 s )  
tiffs vere  entitled to recover. The  jury found for the 
plaintiffs, assessing damages for the thrcc year<. .T~ldglllent for 
the plaintiffs, and the defendant appealed. 

S o  counsel for plaintiffs. 
I i ' .  S. H. Smitll for defendant. 

I'E..IKSOS. J .   is Honor t~rred  in holding t l ~ t  the plaintiff'. 
nere entitled to recoxcr. Tpon the first count they could not 
WCOT er. because theye nn- 110 prir i ty betn-ecn then1 and the in- 
teqtate of the defendant. 'To creatc w l)ririty it nab necr..;ar\- 
to l 'rore that Mrs. IIardy,  ill renting tlic premise., acted a> their 
agent, in nhich  case they vould be allowed to sue in their own 
l~ f i l i l e~ ,  the contract being made for them, altllonch the agency 
nils not expressly mndc knowll at tlie tiurcl of tlie renting. 
There is, i n  this case, no proof of an agency. The fact that  the 
land belonged to the plaintiffs had no tendenc*y to prore it. 
Indeed, Mrs. Hardv  seems to hare  acted under thc in~pression 
that she had a right to rent the land as the administratris of 
Edward Hardy. I t  was a t  the elcction of the plaintiff to treat 
her as a x-rongdocr or as their agent, but they are not at 1iber.t~. 
by , s ~ p p o S i n y  he1- to be an agent. thercbr to affect the riphtq of 
thitd personi and lnake R privity 711ie1l n o ~ w  before existed. 
The  defendant'q intestatc. as lcscce of Xr.. Hardy was estopped 
from denying tlic titlc of his lessor. and ill a11 action by hcr 
could not defend by slio~ving title in a third pcrson. and that he 
h a c 1  pic7 the rent to that third person. 

1 32 
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The same objections apply to the w o a d  count. a s s u i i ~ i ~ i g  tha t  
a11 action on the case fo r  rent call hr maintained up011 e n  implied 
rrs$urt~pvi f ,  on tlie authori ty  of the  case of ITuyes r . l c , ~  1 
S.  C.. 247, a n d  ('urtirtr i t ~ y s  / . A\70~~. i .  1 0  Mass.. 443, n llich a re  

oljposed to the English cases. lulless the contract ib ad- 
(1 79)  luitted by the 1)leadillgq. Nos072 1 , .  Be ld lzut t~ .  3 Xod. ,  7 3  ; 

h ~ f 1 1 u t t 7 ~ z ~ ~ o ~ f 1 ~  I . ( / ( / I  71i~f. ((1.. 240 ; Buller7s \ . i c i  PI r ~ t r  
13h. 1 1 1  Englnncl the, action is g i ren  b y  11 Geo. 11.. ch. 13. I n  
this caac there is  no pr i r i ty  l ~ t w e e n  the  plaintiffs a n d  the dr-  
f m d a ~ ~ t ' s  intestate f r o n ~  n-hic11 n coutract can he ilnplied. It i, 
t rue  tha t  i n  many  case>. fo r  the  sake of the  remedy. a tort m a y  
be waived and  n s w r n p s i t  brought on a n  implied coutract. hut 
that  is I I ~  (T a l lo~ved n h e n  there is a n  expreqz c.ont1xtc.t nit11 a 
th i rd  p e r w l ,  f o r  it  i i ~ ~ o l ~ r l -  ail absurdi ty to iniply ri contract 
to p a r  onc lwrsoi~ nliell thc,re is  a n  express contract to pay  all- 
other, and  the implird co11tr:ic.t ~ 1 1 1  b r  no an3n.w to tllc action 
of the latter,  as it  n ould 11ot 1)~' i n  th i s  case, f o r  tlie I m w l l s  
a h o w  stated 

T h e  th i rd  c8ou~it c.;ullrot 1)c. .u\taiued, fo r  there i.; no pmof 
t l ~ t  auv  111011o\ n a+  l w e i \  c d  11r the defendant's intestate. 

I t  is mrnlt1rcsi:iry to 11otic.c the other point i n  reference to thc 
decree. This  action +ccm- to h a w  been brought hv the plaiu- 
tiffs, n-110 a re  i l~fai l ts ,  ilirtead of hc~ing brought by Yr.. Hardj- ,  
nit11 n.11om the contr:irt wai  l i~adc ,  to a r o i d  the s tatntc  of l i m -  
ti it ion^. Tt. thi11k the actiou n i l1  not lie ill their  uemcc. 

PFR Cr R I X V .  J u d g ~ ~ ~ e i l t  rm ~ r s e d .  and  T P J I ~ I  P d~ iloro.  

. 1 ' ~ n s o s  J 1 I .  ( .  J .  'l'llcl P T ~ I ~ I - ~ ~ I I Y  ( Y I I ~ I I O ~  1 ) ~  rec2ei\;e(1 
for t11:rt ~ n ~ r l ~ o s r .  Iwt  it is co~n])c~trllt l o  s11o~v t11;lt ~ 1 1 : i t  \r: ls onc .~  
c.;illetl the ton-n of S. \\.;IS ucn~ c~nlletl t l ~ r  t o \ n  11f TT7. 

.iGr~;.:i\~. froin tlie Superior  Court  of Lan- of SF,\\ H a s o v m .  
: ~ t  Spr ing  T P ~ I I I .  1847. R n t f l ~ .  .J., presiding. 
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This was ~ 1 1 1  action of eject~lient for lot S o .  30, in the town 
of Wiliiiingt on. 

The  lessors of the plaintiff claiiued n i ~ d m  a grant to John  
Whatson made in  1735, and a deed from Johri IVntson to Joshua 
Grainger, executed in  1737. 'I'he lessors of the plaintiff alleged 
that John TT'hntson and Jolm Il'otson were the same person. 
and to prove ,the identity t l q  introduced, after objection to i t  
on the part of the defendant, the register's books, and cdiibitcd 
nineteen deeds fronl .I. Watson and . I .  Ilrtrtfson to different 
persons in the town of Wiliningtoli, aud then proxcd that  the 
descendants of Joshua Grainger, J r . ,  the g ra~~dsp i l  of .Joshua 
Grainger, Sr., claimed and occupied lots 011 Narket  Street, 
alleged to have been c o i ~ v q d  by tlie saiilc (bed as  that under 
which the lessors of the plaintiff claimed. They also prored 
that no such nersoil or f a i l i i l ~  :IS that of .lo!trl Il'batsot~ ever 
mas living within the knowledgr of the witnesses in  Wil- 
~ i i i n ~ t o n .  They, then, after objection to it,  introduced ( I  81) 
Iredell's Revisal, and showed therein the titlr of an act 
passed in 1739 to change the name of Ncwton into tha t  of Wil- 
mii~gton. They then contended that, from these facts, and espe- 
cially ~ I V I I I  its not being show11 by th(j defendant, from the pro- 
duction of the register's books or otherwise, that  there ever mere 
any deeds to or froin .John I i 7 1 ( h m ,  the jury ought to presume 
the identity of John Wliatson and Johri Watson, a i d  after the 
 laps^ of one l~undrcd years tl~cl jlwv shonld be imtructed that a 
pr i t t la  f a c i ~  rase of identity was 111ade ont. The court instriwted 
the jury u p o ~ ~  this point that t h ~ y  il111st inqiiire into the, fact 
of the identity; that  the lessors 111ust 1)rorc it to their satisfac- 
tion, :\lid that, if they had not so 1)roved it,  they could not re- 
cover; but that if it were established to their satisfaction that 
dohn what so^^, tlie graiitee, was tllrl same person who, under 
the nanlc of John Watsoil, sold to Joshua Grnirlger, the differ- 
ence of nallles \ \ o d d  i~ lake  110 difference in  the title. 

The lessors of thch plaintiff, ill ordcr to locate the qrant  undcr 
which they claimed, after ha\ i ~ ~ g  showii that  from lapse of time 
no eor~lcr  or  line tree could be foulid, and that  no person could 
br foi111d who had r\.tJr heard of a line tree or caorner of the 
grant, offrrcd to prove by Dr .  DeRosset, who hnd lived in the 
town of Wiluiingtoi~ c~ighty years, that for  sistv or scLrenty 
y e a r ~ v e r  since the witl~ess mas able to recol1ec.t-it mas a 
matter of ~ W I I ~ ~ I I O I I  reputation and notoriety in %lnlirlgton that 
the tow11 of Wiliningtoi~, i i~(+ludi i~g the lot now sl~cd for. was 
covered by tlic grant under which they claimed. This evidence 
was objected to hy the defmdant and rejected by the court. 
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After a verdict for the defendant the lessors of the plaintiff 
u m w l  for a new trial, upon the ground that the court had mis- 

directed the jury upon the question of identity, a ~ l d  had 
11'32) improperly rejected the eridence of Dr.  DeKosset. The  

motion was overruled, and judgment given, from which 
the ks.;ors of the plaintiff appealed. 

11'. / I .  H u y u  ovtl and 11.. A. Il'riglzt for plaintiffs. 
. \ ' t i i ~ ~ t y ~  and D. R<~id for defendant. 

S H J Tlle first exception to the judge'b charge is upoil 
the eridence as to the identity of John TIThatson and John T a t -  
son. The plairitiffs claimed title to the land in question under 
a grant issued in 1733 to one John Whatson. The deed of con- 
wyancc to his ancestor, Joshua Grainger, in 1737, x i s  esecuted 
by John TVatso~~. To show that these two names belonged to 
one aild the smile lmson-that is, the identity of John Whatson 
and Jolm TTatso~l-the plaintiffs prored that 110 sucli person or 
fanlily as TIThatson erer  xi-as l i r ing in the town of Wilinington. 
n. i thn the knowledqe of the ~ritnesses. They offered in eri- 
dence the register's books, which, after objection bv tlic defcnd- 
ant. n - e ~ ~  receired by the court. and from them shon~ed n i n ~ t e e n  
deed, from John   fats son and Wattson to different persons in 
the tonu of Wilmington; and they furtlwr prored that tlw de- 
s ce~~r l a l~ t s  of Joshna Grainger, Jr. ,  the grandson of Joshua 
Graillgcr. Sr.. clai~lled and occupied lots on Market Street, al- 
leged to 11aw h e n  conreyed b r  the qame deed as that  under 
n-llicll the plaintiffs claimed. The lessors of the plaintiff then 
introtluccd Tredell's R e ~ i s a l ,  a ~ l d  showed therein the title of an  
act. pawed in 1739. to change tlw llaine of Sex-ton into that of 
i i t o  This latter evidence was also objected to. The  
coun\el for the plaintiffs morcd the court to instruct the j u r -  
that froin the foregoing eridencc and the entire absence of any 
testii~roiir- ~ l~ox i - i~ lg  any deed ~ ~ h n t e r ~ r  fro111 Johil Tl'liatso~l, and 

after the lapse of so long a time a primtr fncie case of 
i l S R )  identity n a s  made out. His  Honor refuscd so to charge 

but instructed the iurv that the lessors of tllc 111aintiff 
must p row it to their satis?aciioa, and if thev had uot so' p rowd 
it they conld  tot recorer. I concur n-ith his FTonor, both in 
1.ecei7-i1rg i ~ i  eridence the book.; of the registel- a ~ i d  ill his in- 
.;tlwction to the jury upon the questioit of identity. Tllc book.; 
~ v ( w  offered, uot to prore title in the lessors of the plaintiff, but 
to sllow that  such deeds had been made mid memorials of  then^ 
prcwrrcd amo11g the public records, and that they contained no 
cop\- of a deed esecutcd by John TVhatson, as c~i~.cluiistai~ces 
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v l ~ i c h ,  taken i n  connectiol~ n-it11 ot l~er , ,  might  a.;siqt tlie jury O I L  

the question of identity. The  fact  that  a m a n  by the llame of 
Jolnl  Watson had  conr e r e d  nortions of the sallie lalid to sereral  

, 3  

pcrsons, though collateral. XIS con~iected I\ it11 the t ransact io~l .  
f rom which iw inferenc2c might  hc rcabonahly d r a n n  as to tllr. 
diepnted fact ,  par t icular ly a f te r  tlie lapse of w long :I time,. 
Dilt i t  was a11 inference d i c l i  the j l i ~  alone could drnw. m ~ d  
it Trn.i l u ~ p ~ r l ~ -  left to them. 

111 connection TI-ith the ahovc esct~pt ion n-as the reception of 
the ritlc of the act of 1739 in evidence. Tt hec:nne i n i n o r t a ~ ~ t  
to the  plaintiffs to p r o w  t h t  the nwluc of the ton.11 of Se~vto11  
h a d  heen changed to tliat of JYil~~ii l lgton.  fo r  the coilrcyance to 
J o s h u a  Gminger ,  tlic ancestor of the  lessors of the plaintiff- 
and  under  nhonl  lie calaii~letl. nab of lots i n  the forliler. F o r  
this purpose h e  ofl'ered i n  t.1 idellce tllc. t i t le of tlie act ill qnc+ 
tion. This war admitted by the rourt.  though objected to 1, 
the defendant. T h e  act,  f rom the title, a p l ~ c n ~ . e d  to br  a p r i ra tc  
olic, of which the court c ~ ~ u l d  not,  judicially, t a k r  I I O I ~ C P ,  :[lid tllv 
tit le 11-as no cridenctl of its existence or c o l l t ~ n t s ,  E u t  ui)oli 
rcd'errillg to Dar i s '  I t e l  isel v-c find that  the c l ~ a n g r  of nmne n a.: 
effected b~ a n  act p a s d  i n  1756, and  n h i c l ~  \\-a. pnblic i n  it. 
natnre. T h e  act of 1729, passed f o r  that  purpose, was, wit11 
m a n y  others, repealed b- all order i n  rouucil of the King.  
Afterwards, yielding to the reprcsen ta t io~~s  of the c o b  ( 184 ) 
ilia1 authorities. his  Naies tu  antliorized and  directcd "the ., u 

Gorernor  of the Province to give 71is assent to ally act whic.11 
shall be passed by  the Council and  Alssembly f o r  re-establisliin: 
t l i ~  several tomls. precincts and  rotu~ties," etc. I n  consequence 
of the  perinissioli t h w  giren,  the act of 1756 was passed. Tt 
ellacts "tllat tlic bereral dirisiour. precincts a n d  districts of this 
Province, v h i c h  heretofore l i a w  belonged to the several and 
respectire com1tic.s and  towll-. :~forcsaid. before the repeal of 
t h r  before-enacted act of , l w e ~ l i b l ~ - ,  qllall a n d  they a r e  hereby 
directed to  be i~e-wtahlished i n  coimtieq a n d  t o ~ r ~ z s ,  hy  the ser- 
e1~:11 and rcspcctivc, liames b ~ -  ~ r l l i e h  each division. rtc.. wac 
k ~ l o n n  and  dellouiiliatcd at  the tiill? of the repeal of said acts." 
Daviq' Rerisal .  ch. 9. Th is  act not olily changed the name of 
S(~IT ton into tha t  of T i l m i n g t o n ,  bnt enacted a11d established 
tlie hounda-riec of i e re ra l  r o u t i e s .  Tt was, therefore, a. public 
I a n .  of which tlle court n as boiwd to take jltdicial   lot ice. T h c  
rlmr illto nliicll hi. Elonor fell  n a s  mlimportnnt,  and,  i n  a 
111easure. m~aro idab lc .  T h e  act of 1736 is not brought f o r n a r d  
111 a n y  of the R e r - i d .  snbseqnrnt to tliat of 311.. narig ' .  and 
that  iq to 1~ folllld in fen- p r i r a t c  libraries. 



T h e  qne>tion. l~owerer ,  111ost 11rc.ssd upoll the Court  here n as 
the adnl iss ibi l i~y of the  teqtllnon. of D r .  DeRosset. 

The  object of his evidence n a s  to complete t h e  title of the  
lessors of the plaintiffs to the lot i n  question by shoxving t h a t  
it n a s  out of the State .  T o  do this it  was i inpor ta l~ t ,  not to  
Jlon- the mete. and boul~ds  of the, Whatson gran t ,  but tha t  the 
to \m of Wilmington n a s  011 it .  This ,  i t  appeared to me. had  
been already iufficieiltly d o ~ ~ c .  T h e  gran t  to MT1latso~~, a f te r  
locating the l a i ~ d ,  describes it  :I\ ('called S e n t o n . "  'I'hc deed 
to Grainger  ill 1737 dcscribrs the'grantorb. J o h n  TVatson a n d  

l ~ i s  n iff', as "li\ ing  in Sewton"  or  Sen-ton 11, and   con^ eys 
(19.5) n 11unlhcr of lots. aild then con1 eys "tn.enty-fi~ e acres of 

the i i land opposite to the wrd tou%n." l ea r ing  110 doubt 
that  the lots emir eyed were i n  the tow11 of Sewtol l .  In 1756 
the n a m r  of the town was char~ped to MTilmington, v h i ~ h  i t  ha'; 
borne n c r  yi~~ce-a period of 11i11ety-three \ea rs .  I t  is then 
A o v n  to  1~1:1thelnatical demonbtration that  TT'ilii~ii~gton is on 
the l a l ~ d  c o ~ w e d  b~ thrh W l ~ a t s o n  grallt .  B u t  it  n-as thought 
necessa18r 1)r the plaintiffs' counsel to fortifl- thi. po.;ition by 
shoving  that  - n c l ~  h a d  heen the col~llnoil rumor o11 this 5nhject 
fo r  m a n y  ~ m r i  1)ast. D r .  DeRosset, 11110 had  l i \ d  ill the t o n n  
for  eighty y w r s ,  was tendered to the court to p r o w  tha t  sixty 
o r  seventy wars-indeed, a s  long as he  could recollect any- 
thing-it was the c o n ~ n - ~ o ~ ~  report- and belief tha t  T i l i ~ i i n g t o n  
Tras core r id  I ) \  the Whatson gran t .  T o  lxtw t h e  n a y  f o r  this 
testimony. tllc, l ) la i i~t i f fs  h a d  shown t h a t  from l a p w  of time no 
w r n e r  o r  lil~ix t l w  i~onld be found. 1101. c o d d  a n y  peruon he 
found who had  m i1r heard of a ccrllrr o r  liue t ree of the g ran t .  
Tt appearstto me  tha t  the e r ide l~cc  of D r .  DeRosset was coillpe- 
tent,  and  ought to h a r e  been r r c e i ~ e d .  F r o m  nccessitr, our  
courts ha1 e departed fro111 the  strict rules of the con~lnon  Inn. i n  
questions of boundaries. S n s ~ e r  I .  Hr?*rinq, 14 S. C.. 340. Tt 
is now the  well-established law of this S t a t e  that  the  declarations 
of a single dcccaied r i t n e s s ,  as to a lilw or  corner. a re  admissible 
evidence as  c o m ~ n o ~ ~  ~ q m t a t i o n .  This  case goes a step fur ther ,  
and is justified on the same prinriple. to  wit,  ~lecessity. T h e  
esclusioll of su(~11 trstiinonv n o d d ,  in  m a n y  cases of lots in o u r  
ancient towns, a ~ i d  of land adjacent to them, pu t  it  ant of the  
po\i7er of the  owner^ to  make t i t lc ;  and  this mould necesqarilp 
~.esult w h w e  the boundarie. a r e  na tura l  objects of such a perish- 
able na ture  as most of ours  are. While  i t  is admit ted tha t  there 

is  n o  direct precedent f o r  the  adn~ission of such testi- 
(186) monv as  tha t  i n  question, i t  is w r y  clearly v i t h i n  the 

reasoning of the  Court  i n  ~ I I e n r l ~ 1 ~ h a 7 1  1 . .  Cnscells, 20 K. 
C., 43. There  t h e  plaintiff offered to p r o r e  "that i t  m s  the  rep- 
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utat ion of tlie neighborhood, n licre the l and  i n  c o n t r o ~  ersy lay, 
t h a t  tlie preinises i n  question were ill the boundaric~s of the 
grailt under  nl i ich lie claimed." This  t c s t i i ~ ~ o n y  I$ as rejected; 
t h e  l~laint i f f  liad made 110 s u r w y  o r  a t t e ln l~ t  to  s u r y -  the g r a ~ l t ,  
a n d  relied solely on t h e  rcqmrt. I n  assipl ing their  rcasolls. the 
Court  s a y :  ' T e  receive ~t ( t h a t  is, hearsay)  111 regard to 111 ~ r t r f c  
boundaries, bur \ \ e  require that  i t  l i a r r  s o ~ ~ i ~ t h i l i g  definite to 
which i t  call adhere, o r  that  it should kw iupported hy proof of 
c o r r e s l m i d e ~ ~ t  elljoylllcl~t a i d  acquiescence." Rotli of t l~ese  roll- 
d i t i o i ~ ~  n e w  absent i n  the casc of ( 'tr.sncjl lc and  hot11 art9 1n.csent 
hew.  'I'he g ran t  to MThatsoll is t o r  6-1-0 arl.cb of l a d  ill Sm- 
Hano1 e r  Precinct ,  ''cal1t.d Sr \ \  ton, find op])osite tlw tlloro11gl1- 
fa re  to tlic Sorthrre.t R i ~ e r . "  alrd i t  called f o r  a line along 
the i i ~ r r  to the f i n t  3tatio11. 'I'l1(3 1:r11d said to be cwrer,rd by  it  
\ \as ,  and  liad bee11 f o r  nl)n a ~ d s  of one l iu i id~wl  years. 111 dif- 
~ C Y P I I ~  portious, ill the l ) o m 4 o 1 i  of those n h o  c.1aiilir.d 1111der 
it .  Srwtolr  \\as :I tor\ii i n  1733, w l w ~ i  the grallt  issued to V l l a t -  
son, which called f o r  it  as  c~mbraced i n  ~ t s  boinldaric~.  Tn 1756 
the mine was cliangcd to Tlrilnli~~gton. n h i c h  it has  b o r l ~ e  PT c r  
.ince. T'wrioui lot-, both 111 S e ~ i  ton a ~ l d  W i l i ~ ~ r n r t o i ~ ,  n e w  con- 
wyecl to ilifferrnt persons, and  those conwyed to ( h ~ l i i p n . .  or 
qonie of them, i n  1737. ~ c r e  taken posqrssio~l of b? Ili. dewcwd- 
m t s .  r t  is :I niattei. of history tliat TTihl111l5to11 15, a ~ l d  llnr 
been f o r  lnal i r  ~ c ~ l r s ,  a ~ ~ o l ~ i l o u s  tovl l ,  ] ~ S W ~ , S ~ I I P  :I large ship- 
ping i ~ ~ t e r c s r ,  nud ot i~incli cominercial i ~ l ~ l w r t a ~ l c ~ .  T h r  t \ \ o  
requisites, then, pointed ont by the cast, of ( ' n $ t r / I ~  as h i n g  
either of them bufficieut to authorize tile a d m ~ w o ~ l  of 1ir:lrsay 
eridelice of this k i ~ l d .  (,xist i n  this  case. T h e  t e - t i ~ i i o ~ ~ y  of D r .  
DeRosset vaq ,  then, clearly c o i ~ ~ p e t e ~ l t .  If r w ~ i w d .  it \\olild 
h a r e  proved tha t  fo r  s r ~ e ~ ~ t y  years  it  had LP(W :111d \\:I. rhc. 
general rumor  and  co111111o11 report tlint T T i l ~ i l i n ~ t o ~ ~  rvii' 
located on the land  co~lveyed by  the IVliatsol~ grallt. ( l h 7 ' i  
Long a n d  notorious possession is  ~cly qtro~lg  prrJiiillll)- 
t i r e  elidence of r ight ,  and  in question- of l)oii~idary alithol~izes 
the inference of nnr fac*t 1vhic21 call p r o p 1 . 1 ~  be i ~ ~ f t , r r c d  to 
make such poss(,s\iol~ consistent wi th  r ight .  \-01 C I I I ~ I  1 % .  l , ~ i 1 1  ~ j ,  

2.5 S. C., 54. T t  lnust be rccollected tliat tlirb 111qi11rv n a q  11ot 
a s  to the  mete. and  bounds of the Whatson gran t ,  but to .hen 
t h a t  the  t o ~ v n  of TITilmington was oil tlic g r o u ~ l d  corercld by ~ t .  
and  t h r r e h ~  to p r o w  tha t  tlie S ta tc  had  parted with its title. 
Tf t h e  lot sued f o ~ ,  i~iqtead of b e i ~ l g  Tacant. h a d  Irtwl onclosed. 
and  in the  posscs*io~~ of the  defendant o r  otlirr i n d i ~ i r l u a l i  fo r  
s i x t ~  years. colild there IT any  doubt a j u y  n o d d  11avc hcen 
instructed to presume a g ran t  ? This  casc bear. a strong allalogy 
tb tha t  claw of cases n.11ich. hr- n-riters i ~ p o n  tlic l aw of rr idrnce,  
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i i  treated as forming an exception to the general rule excluding 
hearsay evidence. The  exception is that when the subject in 
cont ro~ersy  is of public or general interest, the11 hearsay eri- 
dence, as to the bodndary. l u ~ d c ~  certain restrictions, is admitted. 
T h e r e  all the citizens of the State are interested, the i n t c w ~ t  
is public; where the whole arc not interested. but it affectq n 
less, though still a large, portion of t lmn, tlie interest is gew 
ernl, a i  in questions arising out of right of conlnion II'PPX..~ 1 

,Cp(~~.l,s. 1 Ma, and Sel., 690. That  was an action of treqpas- 
qufr r r  ;lie reszirr~ f 7 pgit. The defendant pleaded in bar 21 pre- 
scrip ti^ e right of conmlon in the locus i n  q u o ,  the plaintiff 
rcplied, prt=scrihing in riglit of his message to w e  tlir ground 
for tillage. I t  appeared that nlauv persons, besidc tllc defend- 
m t ,  had a right of common there, and for that  reasou hearsay 
ericlellce of the lda i~t i f f ' s  right was admitted, it  being derived 
fro111 persons conversant with the neighborhood. But the cabe 
111o;t nearly resembling this is that of R o g e , s  1 . ITrood. 2 Barn. 

and Ad., 245. There the question n a s  ~ i ~ h e t l ~ c r  tlie c i t ~  
(Is's) of Chester anciently formed part  of the county Pala-  

tine. Testimony of reputation was offered, and rejected. 
liot hecause in itself not comnetent. but because it ~~roceeded 
from persons who had no particular knowledge of the fact. that 
ih, of the reputation. And in the D Z L ~ P  of - \ 7 e l r ~ ~ ~ t l ~  I , .  E m ~ i  - 

7 ~ o 1 o  4 Barn. and Ad., 273, such ex~idence was rece i~ed.  The 
qucbtioi~ there was whether the castle of Sot t ingham was n-it11- 
in the hundred of Broseboro. The case before us i.; one of 
~ v i ~ - a t e  right, and the cases referred to are, therefore, 710  ccictlcoi - 
~ t y ,  hut they are so similar in their circumstances that thc s a n e  
rc,asonillg upon ~vhich  hearsay evidence n as admitted ill tlle11~ 
applies ~ v i t h  equal force here. 1 Greenleaf Er., 219. 

L should hold that the existence of a tom1 for the length of 
tiule that Wilmington has existed, and for a much shorter tinle. 
~vould be legal evidence from ~vhich  a jury ~ o u l d  be directed to 
presume a grant to the land on which it was located-that tlw 
Statn had parted with its title. 

Dr. DeRosset lived in the tonil of Mvilmiaetoil. hut the caw-- 
L 

and I am not permitted to look beyond it-nowhere qtates that  
he owned any real estate in it. H e  was, therefore, a competciit 
~vitness to testify to the facts to ~vliich he was called, as he had 
no interest inrolved in the controrersy. 1 Phil .  Ev., 5 5 ,  57. 
And the evidence lvas competent. 

H i s  Honor erred in rejecting the teqtimony, and there ought 
to be a w n i r e  dc ~zoco.  
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P ~ a ~ s o s ,  J. The question of identity was a matter for the 
jury. There is no rule of law which would have authorized the 
judge to instruct the jury that  a prinzn facie case of identit7 
was made ont, and the plaintiff has no ground to romplain of 
the charge. I think, h o ~ ~ n w - ,  that  if the plaintiffs had been 
allowed the benefit of the testimony of Dr. DelZossrt the 
jury could not hare  hesitated one instant i n  finding that (189) 
the John Whatson, to  whom a grant was made coveriiig 
the town of Wilmington in 1735, was the same indirid~ial  a.: the 
J o h n  W a t s o n  who, i n  1737, niade a deed to Grainpw for nlany 
lots, among others, the lot sued for, in the town of Willni~lgton; 
and if the plaintiff was entitled to the benefit of this testii~louy. 
there ought to be a reniw dr  ~ O L Y I .  T do not think that it i.: 
competent to prove by tradition and general rrputation that  n 
town is  covered by a grant  to A. B. That  would hr>, in sffect. 
to locate a grant merely by tradition and general relmtation. 
The fact  that  a torvn is  upon the land vhich n certain gmnt  is 
ulleaed to corer ran iliake no difference. and does not tend to 
prore the al legat ion .  The object i n  this case was not to ascclr- 
tain the boundaries of a town-it mas admitted that  thc. lot sued 
for mas in  the town-but to locate the grant. 'rhe sxistence of 
the tow11 raises a ~resuli lnt ion that  the land was granted to sonic 
individual, but has no tendency to show who the, g r a ~ ~ t e e  T W ~ .  

The question, ~ I I  I I I ~  opinion, is settled by the case of J 1 ~ 1 1 t l c i 1 -  
hal l  I $ .  Cassrlls, 20 S. ('., 43. "The tradit io~l ~iinst  hare ~ O I I I S -  
thine definite to which it can adhere. or br w ~ j ~ ~ o y t e d  h.r- coy- . , 
wspondent elljopn~cnt and acquiescer~cc." "Ai f w r  ma7 be 
shown to h a w  been pointed out by pcrsoi~s of n hygons gewra-  
tion as  the conicr of ail old grant or  dccd." Thr. ~ I P P  is qon~c- 
thine to which the tradition can adhere. ".\ field lllav be sllowli " 
to h a w  been reputed tht. l)ropert7 of a l)art ic~ilar  iualr, ant1 to 
have beell claimed, enjoyed and occnpied as such." 'I'llc oc2ciil)a- 
tion supports the tradition. 

Tn that case. as in this. the old grant cdlccl for ccrtnin \ \ :~ tc~r  
coursrs and corners aud lines, but the t rar l i t io~t  ( l id r l o f  ref(.r to 
either, and thereforcfi had nothing to which it twlild adhr.rc; a ~ l d  
illany tractq of land had bct.11 long occupied within tlic iul) l~oicd 
boundaries of thr old grant, but the occupation \ \a ,  in non.iic 
connected with the old grant. sa1.t: bp the tradition, ~ r l ~ i c l ~  
mas held to be too loose a connection for a jury to art  (190) 
upon. So, i n  this case, the grant  which it was a t t e l~~p ted  
to locate had no connection cJacept by the tradition n i t h  t l ~ c  
town, the bonndarirs of which lr-ere kno\ril. 
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I think, therefore, his Honor was right in holding the eri- 
dence illconlpetent as an  abstract propositioi~. Hut there wertJ 
ciwu~nstances in this case which. I think, made it competent for 
the purpose of establislii~ig the proposition which ~t was nccey- 
sary for t l l ~  qlaintiff to make out. I t  was admitted that the lot 
*ued for was in the tow11 of T i l n ~ i n g t o ~ i .  I t  al)l)eared f r o n ~  tlw 
f a w  of thr  grant that the grant lncluded the tow~l of Sewtoll, 
aud if, t1le11, Sm-ton.alld T\Til l i i i~~gto~~ \\ere tlw ~ R I I I C ,  the grant 
included TVill~~ir~gton, and of course the lot. The 1)roposition. 
thrn, which it mas necessary for the plaintiff to 111ake out was 
t.hat Ne~vton and Wilmingto~l nere  tlie samc. The effrct of the 
tesril~loliy of Dr.  DeRosset was to prore that fact. for as tlie 
grant, upon its face, included Sewton,  and S e v t o n  and Wil- 
ri~iligtoli werr tlie same, it pot to he the t r a d i t i o ~ ~  :11i(1 general 
reputation that the grant i~icluded TVihliiligto~i. 

It iq perfectly clear that t h ~  liames of moui~t:ri~~.. r i \  er, and 
ton-11s may be prored by ~ . e ~ ) u t a t i o ~ i  ; ill .fac.t, that usually is tllc 
orlly x a y  in which nalnes (.all be prored. So, a change of the 
name of a river o r  tomi m a r  he nrored ill the same n.aT : and 
it Ira< clearly coi~ipetcnt to ;how I&- tradition that the 11a111e of 
Newto~i had, many years before. been (.hanged to TVili~~ingto~r 
But. in this case. there was. in truth.  119 occasion to resort to 
reputation to prore the cllai~gcx of the liaine. for the change naq 
l l~adc by a public law, of xvllich thc court n-as bound to takc 
notice. 'rlie name of Sewtori yay changed to TVilmillgton bv all 
act of Alsseinblp, passed in 1736. n a r i s '  R e ~ i s a l ,  ch. 9. which 
was a public act, and c\ tabli~l~t .d thcl boundaries of serel-a1 
counties, etc. 

T am of opinion therc ought to bc a I.PIIII(' 17( uoc o. 

RLFFIS, 0. J .  I concur in the jndgiliel~t of the Court 
(191)  and in  the course of reasoning nhich lny brother Prursotl 

has adopted. Upon the questions on d i i c h  the decision 
below was farorable to the plailltiff we, of course, girc 110 opin- 
ion, as they arc i ~ ~ ~ p r o p c r l r  here on the appeal of the plaintiff. 

PER ('I RI LI . J l idgn ie~~ t  rcrcrsrd. and 1 ( ' i i iw d ( ~  n01.0. 
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-*\PPEAI, frmu the Sliperio~' Pourt of h n -  of ('Ho\\-.IN, at Fall 
Term, 1848, Railuy. .7.. presiding. 

The  plaintiff clainlcd the p r e ~ l l i s ~ s  llilder a p ~ ~ r c l ~ a s e  by hi< 
lessors in 1845, under two judp i rn t s  and executions 
against William R. Skinncr-onc, a t  the instance of (192) 
Mather and Leconipte for $232.51, and the other at the 
instance of the lessors of the plaintiff for $1,388.66. The drx- 
fendant also claiuled the 1)reniises under a deed to hi111 fro111 
William R. Skii~ner,  111.adr 26 Alpril,  1841. I t  recites that the 
maker was indebted to J a n m  C. S k i i ~ ~ ~ e r ,  the defendant, in dif- 
ferent smns on tllrecl uotes,. due. 1 .Julr, 1837, 27 October, 1840. 
and .i April, 1841. and an~ourrtinp together to $3,142.92; and 
also that  he was ilidebted upon two other notes for $337.33, each. 
to fall due 22 September, and 22 December, 1841, \+hicli the de- 
fendant had endorsed to other persons; and that lie was indebted 
to six other persons, named in different srnlls, which fell due a t  
scrcral periods ill 1837, 1839, 1840, and March and ,Ipril, 1841, 
ai~lornlting in the wllolc to $1,990.38; a l l  which debts, 111akinp 
the sun1 of $7,828.36, constituted the first class of debts secured 
by thc deed. Tt further recites that the n ~ a k e r  mas indebted to 
t l l i r t ce~~  other persons, nanied, in ~ a r i o u s  sums, which fell d11c 
in 1839 and 1840, amounting to $3,440.35, whrreof two wercx 
the debts to Mather and 1,econlpte and the l~s so r s  of the plaill- 
tiff, on w l ~ i c l ~  the sheriff sold thc preniws in dispute; which 
thirteen debts constitute the second class secured by the deed. 
It then conveys to the defendant 400 acres of land, whereon t h ~  
maker then lived, 11 slaves, 4 horses, and small stocks of cattlr,  
11ogs and sheep, farming tools and llonschold and kitchen furni- 
rure, upon the following trusts : 'I'hat if, a t  the expiration of 
thrre pears thcwafter, any ])ortion of the debts of thr second 

14:; 
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(.lass \lior~ld r e ~ m i u  ruil)ziid. :tnd tlw trrlytee Jlould be rrqnlrwl 
11y such a part of tlw creditors of the \ecoiid class as d~ol l ld  
lellrc\el~t the greater inrcmst, hi, qhould sell at public sale on 
iir; i~ io~i ths '  credit as I ~ I I K ~  of thc Ilroperty as nould diichargr 
the &btq cf the first class and interest ; and that he should 111 

like Illonlier sell the remaining property, if any. and nit11 the 
proceeds pay the drbts of the qecond class. if sufficient. 

(193) or, if not, pro  i u f a  : and that if any of the c.rrrlitor.; 
rrhose debts are mentioned in the deed and for I\ l1ic.11 the 

clefciidant was hound should require 11:1uiiieut of hi, or their 
debts before the expiration of three yearc. then the trustee ~ ~ i i g h t  
a t  any time sell as ~ l iuch of the liroperty a s  v o d d  sa t id)  .rich 
debts; and, further, that all thc property conveyed ~ l ~ o u l d  he 
and rcwiain in the of William Skinner until it should 
he required for <ale, according to the teruls of tlie deed; and t i ~ c  
trustee ~ h o u l d  liot be rwponqible for it 17-liile the posae**ion 
.l~ould thus continue. 

The defendant, ill iurtlicr hullport of the l rwc oil llii ])art, 
l1r011ow1 to g i r r  evidence that  the deed v a s  uiade Oona fitc'c to 
vcure  the debt, ~iientioned iri it. and not to delay, hinder or de- 
feat creditors. Thereupon thr  colnisel for the plaintiff drclarwl 
that he did not impute all\- ac t~la l  fraud to the parties. other 
than what al)l)r:ared fro111 the deed itself: hnt he insisted rhar 
the deed vaa  upoli its f a w  fraudulent ill law. no niatter vhnt  the 
defendant might show, and tha t  the court n as bound so to pro- 
nounce. I t  v a s  then agreed that  a verdict il1ould he taken for 
the plaintiff. *uhject to be set aside alid a nonsuit entered. if 
~hc. ~ u r t  ihoulcl be of ol)inio~i agaillst tlip plaintiff upon thp 
ilnc;tion nlicther the deed u-as to he rlccmed frandulent npo~ i  it* 
t aw .  althongh the defendant liiight he able to ~ h o ~ \ -  that tllr1i.e 
\ \ a s  no fraud in fact. The court subsequently >et aqide thc ~i.1.- 
clict and ordered a nonsuit; and the plaintiff a l y i d c d .  

Hcafic for plaintiff. 
IT'. S. IT. S i? i i f h  for d d e ~ ~ d a n t .  

1 I . J .  Altlioueh this i. a singular a d  estreli~rlx .il*- 

1,iciou. tra~iiaction,  yet the Court thinks the plaintiff gal c ,  1113 

liis caw by a d ~ ~ ~ i t t i n e  that there  as no fraud ill fact, and that 
euerything might be taken in fauor of the deed vlnch 

1194) could slion that it war- 7 1 o 1 1 ( r  fit7r. 'The debts ne l c  all 
overdur at tlie date of the deed, esccpt t n o  m a l l  on('.;. 

for nhich the tru.tce n-as liable and ~vhich  n-ere to fall drw in 
the course of that gear, and as to which the trustee might ye11 
1)roperty when the creditors niight require. For  the residue of 



I l l ( ,  dcbts, I ~ o \ \ ~ ~ v c r .  ilscw \\-as to be 110 s:& for three, y w r s ;  imil 
: i f t c ~  that t11ci.c \\-a:: to bc a sal(~ for T ~ I P  :::~!isf:t(*tioli of tllc first 
class of' debts. not at tllc, i~ ls ta i~ce  of tllc cvdi tors  to who111 :11::s(~ 
debts were owing, but a t  that of the second class of creditor;: ; a11d 
(luring all that tilue tlw drcd stipulates that tlic debtor sl~:rll re- 
tain the possession. This is a : - ~ r y  c~straordi~lary l jrovisio~~, cer- 
tainly;  211id it \\-odd sew11 t l l : r ;  n j n r ~ .  \-irwi~lg it as III( . II  of c o ~ ~ ~ -  
I I I O I I  scwsc, and i l ~ f ( x r r i ~ ~ g  f u r t l ~ ~ r  fro111 t l ~ '  deed thc probability 
tlia: tllr. ~llakcv \vus ilrsol\-m! or gre:rtly clillbarrassed. :\-o~lltl 
hardly doubt upoil tlic. deed itseif that it  was an  objrct of :hc 
deed to ljro\-id(a i ' o ~  t11c~ debror. Tlic Courr llas oftcw I~oltl t11:r: 
\vlir>il this is the lrurposc~ of a ( l ed .  or o l lc3  of its l)l~rl)ows. it is 
f ~ ~ l i i l ~ l ~ l ~ t  aud void ~nldcl- thc statute. .lloorc 1%. f'o7li~l.s, 1-L 
X. C., 1 2 6 ;  I I ! I T ~ P I ~  I * .  I ? . t i , i ~ t ,  23 X. ('., 490;  OCO/?IOTL r. I 'O~~/~/I~,Y,  
14 S. C:., 449; s. c., 26 S. ('., 204; l l c ~ r r ~ y  I,. Littl(j,jo/t,i. 37 
S. C., 495. ,111 IIIIUJII;I~ 21nd I I I I T X ' ~ I S O ~ I ~ ~ ~ E  1)ostpol1enle1lr oi' th(, 
.<alp. thr  r lcbto~ ill tlrc l!lcwn\vliile takillg thc ~~ro f i i s ,  afford.: very 

litlvs us lo lw c.oilc-111sivc~; t!l:~t it is c3slir?s-: ~ : : I I I ~ ,  :III(:  claw 11oi 

:~ilillit of c~sl)l:inatioll. '1'11i~ ('onrt, l~~\\.( ' \-i ' l ' .  ca:llnlot go iI l : t i  $:]I., 
:IS it is quite c i )~ lc~~ i~ .ab l ( '  t l ~ a t  ca:tses 111:ly clsist i l l  \vliic.li s l ~ c l ~  :I 

i ) rovisio~~ as this ~\7o111d not fr:illilldt~~~t. 1 t \~c111d I I O ~ ,  i i~ele~(l .  

for  so 11inc.h 1o11gor e l l j o y ~ ~ c ~ r t  #of tllc. l j i~~ l~c ' r ty  I)! th,. tl(,irtol-. 
and it ~vould lw clearly fr:rudi~lcwt. It is trm. t11:rt t 11;. 1.iilil 
i i t  be s l  i i o ~ i  I I i t  i f  i i ~ .  Rilt 
the remedp d c r i ~ c d  illcrrfroiil ill(, cwditov \von!tl I)(, i , ~ ! ~ i ~ . l y  
ilhisory in rP.spect t o  the pn-iod of tllc, ~~osswsioil  to !I(. r !ijoj-cd 
by tlic dehtor~. :IS i l l  11!o<t I.:ISO- it v.onit1 t:11<0 rllc t l ~ - . i v >  rcB:lrs 
f'oi. the cwditor to reduce lli.: tl(,l)! to ,ji~ilgir~c~it. I I I : I ~ ( '  :I \ : i ! < '  : I I IC~  
bring an cjtvtlncnt to t~.i:~l. Ih i t l (>s ,  thiq dccd coll~plic.,!tc~< 1:1ud. 
iiegroes and otlier chnttc~ls I opc,tllcr, 21i1tl ~ ~ y ) c ~ . t  to t l ~ c  h t t c r  
the credilors would ha\-c n o  ilic,:rns of mforcing :I ~111(, hut the 



dilatory and expensi~e  renledy in cquity. W111~11 t11~  tlebto~, 
merely continues in I)osqcision b~ the sufferai~ce ok tlic~ trust* 
and creditors, it affords a presumption of fraud only aq it tend. 
to 1)ro~-e a secret trust for the debtor; and that i. capable of 
h i l l p  rebutted b~ e\idence of the clel~tor', t11)ilit~- to pay hi. 
debts or  the lloner of the creditor* to wcjuirr :I sale at :mv tirnc. 
Rut a *tipnlation in the drcd for posw;~iou 1 ) ~  the debtor, for  :I 

lons time, is an express trust for 11ilr1: which lniqllt lead to 
great abuse?, if tolerated, and 11111.t lw p r i i n i i  f n r  i r  fraudulent, 
d c ~ - ~  the period should be +o -1iort ;I. to l e n ~ e  it indiff(,rent 
n.liet1ir.r it waq for the conrenieiic.c~ of thc t r n s t c ~  or the benefit 
of the estate on the one hand, or, oil the other. for  the bmc4t  
of the debtor. But. notx~ithstandinp these bad appearancbp\. n e  
think the intent is open to ex-idcnce, either direct or arising o ~ t  
of fact.; slid circnmstanc~s;  and i t  c:lrmot he inferred :lbwl~itely. 

ti* a dry matter of law. by the conrt. There a w  several 
(196)  was on^ why i t  cannot be donr. :I- is itated ill tlw c:~sc>. 

already referred to. 'I'liougl~ it b t ~  probablrx. for r\-all~l)le. 
that thiq deed conreyed a11 or nearly all of the maker', prol)erty. 
and that it mTas not of ralue sufficient to pay his debt?: vet thobe 
facts do 11ot ai)i)ear unon the instrui~lcnt itself. and tlierefore 

1 A 

c d d  not be assumed b- the court, tlionph the! might ,IF pre- 
iumed b> a jury. S o w ,  if this perwn n-as not insol~cnt ,  but 
had other property a ~ n p l y  snfficie~it to cowr  all his debts, a11d 
t l icv creditors ~ i s h e d  to keep t h ~ i r  I I I ~ I I ~ T -  at nztercst, and in 
cwnsccpencc thcreof the day waq def(wed :it their in.;tal~ce and 
not that of the debtor, it  could not he :lrgncd that  the deed na. 
]yoid: for it ~vould vork  no hindranw to other creditor. n-ho 
nliqht go againqt the other property. .!gain. the defei~dant 
might h a ~ r  been able to show, for ;~nqllt to be .em to t l ~ r  con- 
trary. that  in fact the debtor wa. 1~ston.ing hi.; labor, a11d laying 
ont 1noneT7 of his on-11 or of the scclired creditors ill nlakinr 
i m l x o ~  euicl~ts on the estate, nhicli TI-ould prcatlv enhance its 
raliw and require the three pear< to complete. O r  it lnieht be 
that the debtq nientioncd in the dcpd. anlong ~ l i i c h  are the two 
for n l~ic l l  the premise. were sold. IICTC all the maker oned, and 
that the depd \<as made in this fornl x ~ i t h  the p r i r i t r  and full 
conwrrence of all the creditor.;. In those or other similar cases, 
n~hich InaT be qupposcd. it nould be clear that thew IT as no 
fraud. Fo r  in the orlc c n v  the debtor n a s  rather s e r ~ i n g  the 
creditors than hiniself, b -  rcmaininp on the 11lml)ertr; :ind in 
the other, one could not allege c o ~  in in a pro1 iiion of which I I P  
himself was the author. ,llthougl~, then. as far  a.; thc case pro- 
ceeded a t  the trial, it might l l a ~ c  autho~.izcd :I nwl ic t  for  the 
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plaintiff, yet the tramaction was susceptible of explanatioi~s. 
which might hare  repelled the suspicion of fraud and entitled 
the defendant to the verdict. 

Therefore the judgment must be affiri~~ed. 
PER CUKIAX. Judgillcwt afirnted. 

CYlted: l -o i i i~q  I.. B o w .  :',:I K. C., 352 ; H a r d y  1. .  S Z ~ I L ~ S O I ~ ,  i1.j 
N .  C., 139; G i l i t ~ w  r .  E a r v h u r t ,  46 N.  C., 560; Grimsky  1%. 
Hooker ,  56 N .  C., 7 ;  Stnr .1~~ u .  Etheridge, 71 N. C., 247; f ' h ~ c t f -  
h n m  1 % .  Hnul7, ;us,  76 N. C., 3 2 7 ;  Bobbi t t  v. Rodlcell. 103 S. C.. 
244; Helms 7 % .  f ; ~ e m z ,  ib. ,  259 ; Booth c. C a ~ , s t n ~ p l t r n .  107 S. ('.. 
404: S t o n e h u i t ~ r t .  1.. J ~ f f  reys, 116 N. C.. 85. 

lV11c~1v : I I I  i t t t i ~ c . l ~ ~ ~ ~ t ' ~ ~ t  \\.:IS irsntvl 1)y :I .iusti(.r of tllc' II(>:I(.P for  :I SLIIII  

:111orc~ his jrnistlic.tio~~ to try. ;tntl wns 11ii1de retur~lithle 1)eforcl 
I I ~ I I I  01. 8 0 1 1 1 ~  other justicp, and wllc~.e the Co~u~ty  Court prr~nitterl 
the 11l; r  ititiff to miend the process 1)y 111:rlcing it return:tl)le to tl~tk 
('om~ty ('ourt. n i ~ d  th? County Court also 1)ennitteil the defmtl- 
i111t to i ~ l ~ l ~ e i ~ l .  U ~ ) O I I  l ~ i s  giving 11ond. etc.. tllough 11e h;!d not rcs- 
~)le\-ic.tl: Hcltl. tha t  tlw tlcfmr1:int was mtitlccl to itppei11. 1101- 
\\~itltst:~~~tlinc Ilr 11;rtl not tiletl ;I  replevill I ~ o l ~ t l :  ; u ~ l  Hcltl. s ~ . -  
1111i1ly. tlwt 11-11erc it :tppe:lrwl that tlw tlefcndnnt TT-as not :rl,le 
; ~ t  tlw timtl to prot.nre sufficient securities for :rn :tp]re:tl. he W;IS 

~.!;titlrtl t o  ; I  ( . ( , I  t iot~o.i .  n-ithut  sl~owi~lg ;111y 111wits i l l  f;~c.t, tl~ts 
I.:1rtx tlir~.losi~~g that there were cluestions of 1:rw \ v l ~ i c l ~  IIP Ilitd i l  

~ig11t to Ir:~ve tlwitletl I>$ the Snpe~ior Court. 

S w m r .  from the Superior Court of L:IW of GKEENE, a t  Spring 
Term, 1843, Dick, J., presiding. 

The plaintiff sued the defendant by attachiitcwt. The snill 
demanded nas  $450. The writ was issued by a single magis- 
trate, a11d 111adc: retunmble before him o r  soinc other justice of 
the peace. The attachment was directed to a const:~ble, who 
had lwied it on property belonging to the defendant. I n  tht. 
Colmt- Court the defendant, by his mansel, ioovecl to  dismis- 
the ~mcccdings ,  whir11 was refused by the conrt, and the plain- 
tiff ~!~ovccl to anlend co as to makc the writ returmhle to the 
County Court. This n a s  objected to by the defendant. but 
allowed by the conrt. From this judgn~cnt the defe1td:rnt p r a y d  
an  appeal to the Sul~cr ior  Court, which 11-215 granted, o11 condi- 
tion of his entering into bond for $1,000, with sureties, 31-hip11 
he failed to do. The  defendnnt mored his c a u v  into the 
S l i l~ . r io~ .  Court by t r ~ t i o ~ . a ~ . i ,  a ~ i d  in his ~wtitiolt qtates (198) 
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tlic- toic.poiiip fitcts. : ~ n d  ill>\ t his f a i lu re  to !l!.oc.lii.e siiwties 
\\-:I- o n - i l i ~  t o  rile ~ i l :~u i i t l lde  of tlic s u i ~ i  : , i~i!uir~cl .  a i ~ d .  ~ i i  he 

1100)  I .  1. I I !  tlir case v 1 1 t  to this  Co111.t it i q  : t : i t~d 
tha t  the ~ ~ ! ; i i ~ ~ r i f f  I I I O Y N ~  to dismisi tlic. c i ~ ~ f , ' l i i a ~ ~ i  I ~ c c a ~ i s ~  

tlic, tlt+'eiidnnr, ]lot 1i:iriiip r e p l r ~ i r d  t l ~ ~  p r ~ l ~ r t : ;  l e ~ i c t l  on. x i s  
iiot ill court.  a n d  1111 t l i ~  o t h e ~  grni i~ids  set f i i ~ t l i  in  his  a i i i i l a~ i t .  
T ' h  firs: i ~ i q u i ~ < ? -  is. 1;11(lc>r tlie c i i * c ~ i i ~ ~ s t : ~ n r r s  of this  V:-IW, 

t hc  d c f c ~ ~ d a a t  entitled to an :~pl ieal  flnili  tliil C o i i n ! ~  ti1 tlir 

L 1 

fc-lidant n-as a p a r t y ,  a11d t l : ~  ol;ly p ; ~ r t y  i l ~ ~ f ~ i ~ d ~ ~ ~ ! t - - : ~ ~ ~ i ~ i ~ ~ ~  

11im alone tlir ;~ttac.l~iiicnt iriiicd. Dc~foi,c. l ~ !  n.:~?  tit tit lid t o  
lblW.tl it ?\-:I; n~c~ciS21l~r h c  slloulel I.! j~lc,\--. li:T;iv.;c' tllc. : i ~ ~ > i ? l l ; , , ! ~ i i i  

i ;  t.1 (~::111~.1 ;-,n al111c:ir::iicc~. Tlw j~idg~iicwt.   om v-liic.~i T ~ I I ~  

rlefcn(1nnt apj~i.niccl, n a ;  not olir del~;c.ii~g lliiii t 1 1 ~  :.i,clit to p!~:i11. 
1)nt fl,r1111 OYIP clis~iii>qii~,g tlip ! , ~ > : , f i o i ~ / ~ , i ,  dc~~::iiip 11.ii:i tl!r) r i c l ~ ~  
:,I  i , r i i i ~  Ili? c.:i.e l,:>fo?c tllc Silj,~l'ji)i. Cr , i : i~  i;: thn; n-:,I-. iv r , :~ :w 
 lot c ~ ~ t i t l ~ i l  to :il)l)c~al. T-lidcr tlic a r t  of 1777 \;.:I.: ,.iitirl!>il 
I 1 1  : I .  The. iiost iriqlii!,:,- is. liad he :I rich? to tli: n+t  
of i,, iioi,,ci I'. nliilcr tli13 ri~.rii~n.;t: i i ici- of l i i i  vnic? ' r h  yri?i1-111 
.tn;r.s. niid thr. nnsn-er of B r i t t  docs iiot clciiy it. tli:ir f-!io ~ c n i i i : r ~ -  

('11111.r gr:1111ed the appeal.  upon  tlw c ld iwd:~ i i t '~  ri\-i11? I u t 1 1 [ 1  *11!(1 
,pioil -1113c~tirs in tlic 5111;: of $1.000, :md he l : -n i  iiii;:l\!~. to ~ : ; c .  
t l1~1 1~1iril. in c ~ l i i ( ~ ~ ~ ~ c i i c ( ~  of the. ni:rpnitndc of t l ~ c  ~ I I ? I I  d:~-i~!- 
11;itcd. T h e  i -~im Tras n l n r i y  oat. k i n g  more t l in i~  i l ~ i l h l i ~  t l ~ r .  
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amount of that deillaiidcd iii the writ. Wliether tllerc \ \as  any 
oumessior~ in this or not. is liot noxi- to he decided. The 
L L 

defendaiit swci~rs that  lie cndeavorecl to procure surc\tiei (201) 
and failed, and by that  inability was deprired of the riglit 
secured to him by lam. But the lam does uot suffrlr : I ~ I ?  111:111 

to he deprived of his rigllts by frauds, accidcnt or lliistil~i(>, a d  
the ordinary use of the w i t  of ~ w t i o r m  L is to i ~ ~ p p l y  tlw l)lac(~ 
of an  appeal, TI-here a ])arty has beerr deprired of it iroiu cit11r.r 
of tho causes abore enuilieratcd. 1:)ooXs 1 % .  ,llolgau, 27 S. C., 
484. The same cause assigiled liere by the clcfcndal~t f o r  uot 
availing lliiiiself n as assigncd by tlic ])lailltiff ill thc cave ot 
T~.ite r 3 .  Ruy ,  26 S .  C., 11, to wit, illability to 1)rocnre suretlri 
to his appeal bond. But it is said that the d c f ~ ~ c l a ~ ~ t  llatl ]lot 
sworn tha t  he has a good'defeiisc to the action, or to nleriti. 
III this case n e  do not deem it nccessarr that lle ~Ilonlcl \tt~tc, 
other merits than tliow apl)arcnt ill the record. They lx iw 
qut~stioi~s of Inn. of ~liaterinl i~ilport  ill t l ~ e  cause, n.hic.11 n t w  
proper for tlic coliqidcrntioll of the Sul)erior Court, to n i t ,  
n-hetlier the propelty was not discl~argcd by tlir alteratiou ot 
the attachrnent by tlrc ulngistrate, and nhctlier tlit~ a ~ ~ ~ ( w d l ~ i ~ w t ~  
were properly iilade i l l  the County Court, and. f o ~  tllc. want of 
a prosecutioa bond, after the alteration I)!. tlicl uiagistratc, hc 
sides others. Collins r .  SriU. 11. K. C., 224. 'I'lie defeirdmt 
was depr iwd of the willedy pro\ idcd for liilll by the act of 1777. 
by no fault of his, and the ( ~ r l i o t  ( 1 7  i 11 :I\ the only niodc 1n 
\rliicli 2ic could be placcd in tl s i t u a t i o ~ ~  to liarc I i i 5  causc hrnrtl 

Wc are of o p i ~ ~ i o n  his H o ~ ~ o r  errcd in tlic jndgulent q i ~ c ~ ~ .  
R I I .  J u d g ~ l ~ ( ~ n t  rewrscd. :\lid c x n v  1.rii1:\11dt d. 
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, . l h i s  was a suit to recover damages f o r  l i a rbor i l~g  ;I J av i . ,  I t  
appeared i n  er idrace t h a t  the w i d  slave had  belonged to t l ~ c s  tlr- 
fendant  ,Is:lel Farliic~r. mid had  b t ~ w  ?old L I I I ~ P I .  ~ ~ ( ~ c l i  tioil in  
1,535. a n d  purchased h y  the plaint i f f ;  tha t  lip took tlir said s l a w  
into possession, and. ii~~iliecliately tlicwafter.  he absc.ondt.d :iird 
rc.lnailird out niitil , J ; I I I I I ; I ~ ~ ,  1845. T h e  n-itncw. (XI  c~sitniil~a- 
t io l~ ,  twtified to v~11.ious act:: of harboring, fro111 iliortly after 
thcl wid ::laye rali off unt i l  tlie fa l l  of 1842, such as  seeing h i m  
U I I  tlie l~lantat ior i  of tlie defwdants ,  a t  and  about  their  house 
and  oi~tlionses-seei~~p caves a n d  a shelter on their  laiicls, a n d  
one near  their  house, having the appearance of b r i l i ~  nxrd ;ra 
places of concealincnt by somc. one :  and one a-itucis resrified tha t  
lie had  seen tlie l a r c  a t  :I cw11ip on the land of the drf 'nldai~ts .  
iir c.ouil~:t~~\- n-irli 11i(, tlt+'rliila~it V i l l j a m ,  while he  W;I; ont.  a11d 
the  said W i l l i a l ~ ~  then spolrr of h im as  a runawl!-. Thip snit 
n-as c ~ o ~ ~ ~ ~ i ~ c i i c ~ e d  oil 1; S e l ) t e l ~ ~ h e r .  1316. 
'~IP c o l u ~ w l  foi. r l l ~  i l e fe~~t lan t s    no red the c.oi11~ to c~l~argc. tlic 

j1il.y that  t l ~ r  a tatutr~ of l i ~ ~ i i t a t i o n s  bar red  tilt. plaintiff's 
(203)  k a h t  to ~ w o v c r  d:tnl:tgCs f o r  a n y  harboring p r e ~ - i o ~ i s  ro 

1 .j Sel) t r i~ibrr .  1812 ; : I I I ~  that  there x-aa lie r v i d e l ~ c ~  :rfter 
t h t  t i ~ n r  to s u h j t ~ t  t l~ r .  d ( d e i ~ d i l ~ ~ t s ,  T h e  court dcc.1i11c.d so  rio 

r.11ar.g~. h i t  told rlir ,jnr\- t l ~ a t ,  t l~ongll the s tatutc  did pi,otwt rlie 
i l e f e n d a ~ ~ t >  as  to ally h a r b o r i ~ i g  hc~fore 15 September, 1S43. - c t  
t h y  i11ig11t looli to tl1(8 : ~ i ~ t e c c i l ~ ~ ~ i t  : ~ c t s  of the d e f e ~ ~ d a n t ; .  aild if 
thpy btnlirvcd fro111 th(~111 that  111~3 Ilarlmring v a s  c m ~ t i ~ i u e d  a f te r  
1.; Srl1ti~1111)rr. 1S13, t111. l>laintiff \\.auld be entitled to recover 
foi* the loss of the : : i ~ i ~ ~ . i t e  of t 1 1 ~  s:~id i l a ~ ~  a f te r  thxt t i i l~c .  

T h e  j111.7 w t ~ i ~ ~ r d  :I verdict for  the plaintiff. T h e  d e f c n r l a ~ ~ t i  
~ i i o w d  f o r  ;I I I P T ~  rri:tl hcc.anw of ~ ~ l i s d i ~ w t i o n .  n-liicll T I - ~ S -  re- 
fiiwd, ai1i1 thc,~. ;rlqtwlcd. 

S .J. ' fhr  or111 q ~ i c \ t l o l ~  1)1wrnted 1. a <  to t l ic  ~ l i i ~ r c c  
~ ~ p o ~ i  tht. btatute of l i ~ ~ ~ i t n t i o ~ i . .  T'CP think the defe~i t l ;~n t -  n.c.rc 
cntitlrcl to the i n - t ~ w ~ t i o l ~ ~  tlic,\ asked. :~iicl rhnt 111- TToi~or 
cwred ill ~ ~ ~ f ~ i r i n q  theill. Ti1 proportion to rllr atrocsit- of cnu- 
r h c t  i l l~]) l i t (d  to any  ~ J I I ( '  onght to be thc~ c a w  n1t11 nhii.h n e  
should guard  ourselws against the feeling- i t  nat i i r , i l l~-  mcitcd. 
T h e  cr ime i m p u t d  to  the  defcndents-for it  i y  ,I c ~ i n i i n n l  act.  
p u i s h a h l ~  by i n d i c t ~ t i ~ ~ ~ t - i i  l i t t le lcbb t1la11 tha t  of -ttaling. 
:111d only l ~ i q  h ( ~ t 1 1 1 ~ c  tlrr law does iiot ~ i ~ a k e  it '1 fclou!- T h e  
\I:II rJ 11nd bct.11 .old to pay  the  debts of thc  tlcft.ndant., : I I I ~  f o r  
-4.T c.n v c : t ~  t l ~ c  plaintiff had  been b r  tllern f r a n d u l n ~ t l y  d e p r i v d  
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of his scrcices. The  ieelilrgs naturally c x i t e d  by such c o ~ ~ d u c t  
should not be permitted to obscure our judgment. C r i m i i d  as 
the defendants certainly \\ere, and deserving of all the punish- 
ment which the law affixed to thcir actions, they are still eiiti- 
tled to the protection which the law throws arouiid their 
persons. The  statute, which iilakes the harboring of a (204) 
slave a n  indictable offense, also gives to the owner arl 
action for  the damages he may ha1 e sustainrd. The time with- 
in which such action shall be brought i i  regulated by the Fen- 
era1 statute of limitations. Rv  i t  i t  is enacted that actions 
upon the case must be brought within "three years licst after 
the cause of such action or suit occurred, a d  not after." Every 
act of harboring a slave is a fresh cause of action, but ail action 
when brought co-cers all such acts for  three years next before the 
bringing of the suit, for tlie law does not countenance the split- 
ting u p  of actions. I n  this case the writ issued on 15 Septeul- 
ber, 1846, and embraced all the time betx~een that  period and 
1.5 September, 1843, arid could iiot, by force of the statute, 
c ~ t e n d  any further back. This was the opinion of the prcsid- 
ing judge, and he so charged, but he procerdcd "that they might 
look to the u ~ i t c t  i ' d ~ t ~ t  acts of the defendants, and if from them 
they believed that the harboring continued after  15  September, 
1843, the plaintiff would be entitled to recovcr for the loss of the 
services of the d a r e  after that time." This mas stating to then1 
that  the acts of harboring, down to the fall of 1842, were eri-  
de~lcc of a harboring after 1,5 September, 1843. Tn this opinion 
we do not collcur. It is, 111 ~fTe(.t. holding that the defendtmts, 
having Beeii fixed n i t h  acts of l i a ~ ~ l w r i i ~ g  at any time bcforr the 
action 7vas brought, were to b(. ( * o ~ l s i d ~ r ~ d  as  >till harboring. riot 
only dowil to thc tilne wheu the ytatute of limitations would be- 
gill to 1x11. but t o  thr~  hriirgii~g of the nctiolr. Snch a construc- 
tion XL ould \ irtnally rc,prnl the ~ t a t n t c  i l l  el er.3 c2ase where there 
mas more t h a ~ l  one act of llarboring. Nor call wc see wliv, if 
correct, i t  should llot ha\( .  {hat  e f tk t  in every case. dozen 
acts of harboring ill Is42 is 110 I ~ ~ I Y '  rvidence of a harboring 
after 1.i Sel)tenlber. lh43. t1la11 would be one such. I f ,  in meas- 
uring the ti111r which the s ta t~~tc l  corers, we pass 15 Sep- 
tember. 1843. n-here shall n e  ston-in 1842. 1841. 1840. ( 20 .3  
or d i e r e  r l s r?  I t  is  iiuposiible that  a transgression of 
the law, in either of those years, can be evidrnce of such trans- 
grcssion in 1843. ,\., in I Wi?, steals the nrqro of R., nlio re- 
gains thr  possession of 11ii11; in 1843 it is alleged h r  stolc the 
S ~ H \ T  again.  Co~ild it hcl Ijretendccl that, on an  indictment for  
the lattt.1. offeirse, the first taking could be given in e.r-idence to 
convic.t! Algain, in a n  artion for usury, evidenrc of other 



fes<io~i  r ~ f m r e d  to the time of the salc. x h e n  the f r a u d  Tvas colil- 
11iitt.d. n l ~ i c l i  n-as liot n.iilliii the tiiilc li~liitccl 13)- l:iw f o r  bring- 
ing m r l l  action>. I f ,  i n  r1ii.q vase, t l i r ,  defendants 11ad confessed, 
a f t w  1.i 8el:teliihrr. lS43. tha t  they !lad Imrhorcti t ! ~ e  sla~-c. 
preview to Scptr111ht.r. 1842, i t  n.oulc1. accwdilig to the c a w  
cited a b o w ,  he no eridence to br ing tlir case 1~4tl1il1 tlir stc~tufc. 
Xur11 lf3.s~ could the f o r t  of l ~ a r l ~ n r i ~ r p .  p rc~ ion .<  to tlic fa11 of 
1842. air- cridcncc of a ha~.horilip :after I .i S ~ l j t ~ ~ i i i h ~ ~ .  1 i;-4::. 
more t h a n  a year  thereafter.  'I'lic plaintiff. b ~ -  his r e p l i c a t i o ~ ~ .  
l ~ l i d ~ r t ~ o l i  to  q11on- tha t  the  defenda~ir; 11ad coliilnittccl tlic otfri~si.  

~vi thi l i  the tb rc r  -cars ncst  I )c4or~  tlie b r i i ~ g i n ~  of tl~rl 
( 2 0 6 )  act ion:  aud Iic iinlst p r o w  :III 0c.f of harboring witlliii 

t h a t  till~c., eithcr by 1)osi t i~. i~ w i d e ~ c e  or  by 1n-nof of s11c1i 
c i l~rui l is ta l~cw occur r i~ ip  n i t l l i ~ ~  that  t i l w  as r o l ~ l d  jlistifS u jnry 
I o 1 1 i i 1 g .  Tt 111ay b c  tha t  tllo I ; I W  ought ]lot to shield fro111 
lni11i~111tim1t the ~)c r lwt ra tors  of' si1c11 offenses. Yet  it  has  been 
t l i ~  p l ( ~ ~ w i ~  of tlw T,egislatllr~ to limit to  TI-o years the  proscvu- 
t i o ~ i  of a l l  ~ ~ i i s d e i ~ i e a ~ ~ o ~ . ~ ,  n-ith :I fen- esceptions. If this,  ill- 

stc~:rcl of 1:eixp a ? i d  sni t ,  \v(,i8c ii criluinal ~)roseclitioil f o r  this 
ofi'cl~w. n-ould tllc. l ~ r o o f  of :ill act of harhoring ill the fal l  of 
1942 s1ll);mi't : I I I  i l ~ d i c t ~ i ~ ~ i ~ t  ( Y ) ~ I I I I I ~ ~ ~ I ~ Y Y ~  ill lS4:; o r  ~ ~ o u l d  it lip 
con,cvt to  r c t ' t ~  the , j i l r -  to tllc act i l l  I S & ?  as  j u s t i f y i ~ ~ ~  :i c~oii- 
rhisioir I)!. t l l~l l i  tlliit the offcnw had  bee11 ~ ) r r l ) e t r ; ~ t c d  nithi11 
tn-o ya1.s  I I P X  1)c.fol.e the prc~fcrr ing of t l i ~  i~ldictmeiit  ? 11 i.; 
true., tllesc arc) certain fact:: which a re  of s u c l ~  n ~ ~ n t i i w  t h ~ t  tlw 
lan- 1)rcsn111cs t l l e i ~  continued rsiatcncr. u ~ ~ t i l  i t  i; sl1on.11 that  



1)  . . 
L i I ' 7 .  ' I ' h  d e c l : ~ ~ x t i o i ~  was foi. I i : ~ r i m r i ~ ~ g  the sla1.c. 

~ ' Y O I I L  IS:?: to 1; S q ~ t m ~ l w r .  l q46 :  :111c1 the p r : i , , ~  elf t l ~ e  (11.- 
f r i ldant .~ '  coniisel n-:I.; f o ~  i i i s i - n ~ i h o i ~ s  11l)oi1 tivo l m i ~ ~ t r .  
Tlic. first. tha t  f o r  tlic 11:irboriirp ~ \ ~ l ~ i c h  occ111~ctl h d o r r  (20; I 

1.i S c ~ l ~ i n l ~ c ~ i ~ .  Id43, that  is. t l l r c~ ,  years h r f o i ~  w i t  
brougl~t .  t h  action TWS b a ~ w d  1,- the. qfntutr. of l i i~i i ta t ions ; a r ~ t l  
the wcond, tha t  t h e w  K:IS i ~ o  c ~ ~ i d e i ~ c c  of anr- liarboring a f t t ~ ~ ,  
t11i1t clay. Tllc p w s i d i ~ ~ g  j n d y  dwlincd girilig tlic wliol(. iii- 
str~ictioii .  as 1jr:rj-ed foi.. i i~c l i td i i~g  botli prol)o>itio!~;. Ellt 1 1 ~ '  
g a w  i t  as asked, i n  1 ~ s 1 1 c ~ t  to the  first 11oiilt: ; r~ id  tlie'i~ I I C ,  I('fi 
t h  case to the jw?- oil tllc scc*o~id poilit n.it11 ili~triictioiis t1i:it 

tlwy might  look to thc nntercdrnt acts of the c l ~ f c ~ ~ ~ d a l i t s .  aurl 
if t11c.y b ~ l i w e c l ,  ~ ' I Y I ~ I I  t l ~ c ~ i t ~ .  that  t l ~ ,  ll:i~~boriii,c \\:is c ~ i i t i ~ ~ z w e l  
:liter 1.i Sepren~bcr .  IS-&::. tlic 11lailrtifi \\o11ld 1x1 cwtitlcd to 
i w o r e r  fo r  sucll l~arbo i i l ig  :is took plitcc a f te r  tl t :~t (lax-. Sni~l i  
is  11iy ~n~elri.stalldilig of t11e ia:irc> s ta t rd  i l l  tllc, i 'sccl)tio~i; ;li111 
t1ler.efol.t. i t  i t r ikcs  111c ; I >  71ot Iwilip ~ ~ r ~ c i - c l y  ~ Y I T T I W  to sny tlint 
his H o n o ~  had  rcfuwrl to :i1)111y tllc st:ttiltc~ of lil11it:ttion to the. 
l~lai l~t i f f ' s  deirtand. F o r  T ~ o i i s i d f ~ r  that  II(J did so i n  d i i ~ i ~ t  
ttli.111~. to tlic fill1 e s t c . ~ ~ t  x q ~ i i i w l  b ~ -  tltr l,alSt?- and ; I I P  1:tn-; so 
tllat tlii, ju ry  n-cw ohligcd to i ~ ~ i d ~ r s t i t l ~ d  tllat tlicv rol1lc1 ~ S T T  
da111:ipr.: f o r  o l ~ l , ~  sl~cli I ~ a r b o r i ~ r g ,  if '  any.  :IS acrnally took plar:. 
:tftc~r 1.i Septenlbri., 1W:. '1'1111 quest ioi~,  t l~ci i ,  as it  $trikes illr. 
is ~ v i i c ~ t l ~ n .  tlicrr n.as c v i d n ~ c o  of :I harboriilp wit l i i i~ tha t  tiliic,. 
H i s  I I o ~ i o r  t l~ougli t  tllcw, \\.:IS. 11c~.:luv it  i ~ ~ i g l ~ t  I)(' iiifci'red 1)). 
11111 jilrj- tha t  rhr. i l (~fc~i~( la i~ t s  11;tcl 11ai~I~orrd tI1c1 *l)n\.c, ~ ~ I O I I I  1: 
S q ~ t e i i i l j c ~ ~ ~ ,  1%;. to 1.i S q t m ; ~ l w r .  1x46. i ~ ~ a s i i ~ i ~ r l i  :I< tlwy 11:1d 
hai-bored hi111 fri-1111 1S3.j to t111' : ~ l ~ t u i i ~ i i  of I%.). So, the poiilt 
is. 21.: i t  seems to siit~l,ly tlri::: \vlictlier the l)i.crious 1i:n:mr- 
i11g c o ~ i s t i t l ~ r ( ~ s  siirli ri i ~ ~ ~ l i ~ i s t : ~ ~ ~  t ia l  11~oof of :I s11 l w i q ~ ~ ~ i ~ t  1i:11,- 
I~oi.ilig :IS oliglit tci ll:lT-(' b ~ ~ i i  I ~ f t  to tllrl j u r y  ; I <  coinpete~it to 
: 1 1 l i l  i t .  If it v-:I-: c~oml)c~tc~i~t.  tlic, \ - ( d i e t  onclit to staird. 
116 c.nn>e i t  is the p ro~- i~~c .c>  of ~ I I P  ju1.- to \\.ei,qli slid t l (~ tc r~uino  
t!ic. cfFcc.t of c~idc1ic.c~. ::s c i ~ n ! i l i ~ ~ n  tllr,iil to ilifc~r n110 f':l,rt f ' l v i ~ ~  

a i~ i -~ t l~cv ,  v i t l ~  this p~ . i~v iso .  Iion.t~\.c'l~, t1i:rt 11ic fac.1 froin n - l ~ i i . ! ~  
T I I P  iot11c1- i~ i ~ ~ f ' w w d  ~ ~ - o i i l d  lw me11 : I <  ; ~ f Y o ~ c l ~  :I f ' : ~ i ~  p13rw!np  
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1208) tlon of the required fact. I t  is that pro\-iso ~ d i i c h  
raises the question of thr  competency of circumstantial 

idrnce in any case, for  it is a quesrion of just reasoning. what 
inference may be made iroin an admitted or established fact. 
'Therefore, if tlic fact cought cannot be ration all^ deduced from 
the circunistance relied on, t l i ~  circumstance itself ought not to 
co to the jury, bccausr its conaidcration cannot sen  e tlir ju.tice 
between tlie parties, but nlay iniqlead the jury. Suppose, in 
this case, the declaration to h a w  h e n  only for the harboring 
froni I> September, 18-13, 50 as to make the statute of Iinlita- 
tion, altogether inal)plicnblc-n-hi&. indeed, is the state of the 
rase under the opin~on g i ~ e n  011 that point to the jury:  the 
question tllen \I ould he a ~ laked one. whctlier the liarhoriiig Inid 
n-oulcl or could be established by the l,revious harboring. T t  1s 
often a delicate point to deternl~nc nliat way or m a r  no t  1 1 ~  
justly inferred from particular p l w i i ~ e c ;  and percons nil1 fre- 
q11~1itly diffhr ulmn it.  T h e n  I see that a learned judge thought 
that a liarboring up to the time of the action might he 1 ) ~ -  
sumed, and that tn-elxe gentle~nen wrre able to affirm on t h e ~ r  
oaths i t i  ac.tlia1 (lsistencc, becanse it liad l m n  practiced for sr3\-- 

wal  years before and down to 1842, 1 cm~not  but he soil~en-llat 
diffident of illy oun  ro11c111sions to the contrar-. 2nd i~cliictant 
to tlistiii~b the T e d i c t  on that ground. Rnt. as tlie Ian- does not 
allon- a question to he wbnzitted to a j~ i ru  without evidence, 
d i c h  nicziiis, a lw,  u i th  ~ u c h  evidence as, taken ill the n-hole. 
~v i l l  ]lot f:~irlv alithorize ;I verdict ill fai  or of ~ I I P  p:trt\- offering 
the proof-in otlier word,, evidence on n-hich a judgc iinist .:IT 

l i ~  could lint find a T rw1ic.t-it qecill- to be t l ~ e  i m p ~ r u t i ~  c d u t ~  
of the Court here to T C T - C ~ S P  the j ~ d g n ~ r ~ t .  n-hen a case in that  
*itnation has been left to the jnr-. S o w ,  it wems to  i l l ( ' .  I IOY- 
~ri thstandinp tlie ~ H Y ' T  i o u ~  connection betnreri the a l a ~  rJ nlld tllp 

defendant*, that one cannot j~latly and ~ v i t h  ariv wnson- 
(209) able confidcncc i~fil.in tllnt tllt ronncction continued for 

four w a r \  after the last \ iiible trace of it. existence. 
Ailid a f t w  the cs1)iration of that 1)eriod it I ~ R V  he fair117 con- 
tended, T think, that. if tlirl harhoring did not continue d w i n g  
tlie 1 i11n1~  ~wi iod ,  it did not m i i t  at all nitliiri i t ;  for it is a 
mucll ,tmnger l~resnml>tion 11ow that  it did not exist, for in- 
>tanre, in 1843. than it in that  w a r ,  bwause then it iliight 
he said there n-cre not op~mrtunities a l ~ d  that time had not been 
alloxved to d iwmer  direct proof. But,  now. the negro has been 
taken and could poilit out tlit means of wtahlishinp the fact, if 
it  had o c c u ~ x d ,  and there has heen fnll .cope for inquiry in 
other quarters for nearly six years, in all. since the latclst day to 
n-hich the direct proof l~roupht dovn the Iiarhoring; and the 
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whole period affords not the slightest vestige of a harboring or 
correspondence of any kind after the autumn of 1842. I f  it  
appeared that the caves and other places of secret resort, once 
used by the runaway, had been still i n  use by some one, or tha t  
this negro had been seen in the neighborhood of the defendants, 
although personal intercourse might not be directly shown, thcre 
would be soinething for  the inind to act on, and, possibly, the 
case might hare  been fit for  a jury's deliberation. But, with 
nothing further than the naked facts, that  ten years before the 
negro had belonged to the defendants, and that four yearq h f o ~ e  
they had entertained and concealed him, the case is too bare of 
proof to go to the jury. There is nothing within the time ; iund 
the previous circumstances, thus solitary and antiquated, afford 
w presumption too remote and inconcllisire to be the ground of 
judicial determination. 

I concur in holding that t11c j u d g m e ~ ~ t  must bf~  rerer4ed n ~ i d  
a ren i? c de ~ O C O  all-arded. 

1'):~ PI ~ 1 . 4 ~ 1 .  . J u d g n ~ ~ v ~ t  rereiwd, and w u r ~ r  tlc noc30. 

, ~ ~ T E A I ,  fro111 the Superior Court of TAW of O K \ X ~ , L ,  at Spring 
Term, 1848, J ' r i i ~ x o i ~ ,  .I., presiding. 

Debt on constable's bond. The brcarli assigned ill tlw decla- 
ration mas want of diligence in the ~ollection of a j~tdg~ment. 
On 3 March. 1842, the plaintiff p ~ t  into thc l~ar~rl.: of the de- 
fendant a j n d p r n t  rendered by a ~ ~ ~ a g i s t r a t r  against Tho~nas  
D. Crane. The esecntion was t a k m  out by the defe~idant on 
1 6  same inonth. but lie l~roceeded no f u r t h e ~  on it until the 
month of J u n e  succeeding, when lir leried on the land of the 
defendant in the execution. AZt the time the execution issued 
Crane had personal property abundantly sufficient to discharge 
it,  which was l i n o ~ m  to the defendant ; Crane died on 17 ,Ypril. 
and on the daj- wcceedinp thr ql~priff l e ~ i e d  on his personal 

1 .i5 
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]".u1)c".Ty to  s:ttisfy other executiolis, a n d  sold ir, a n d  applied the 
~ i i o i y v  raised to satisfy thc~i i .  T l ~ c  constable's execution, with 
t l : ~  other  papers. ~ r i t h  the levy made by  him, was duly r c t u r ~ i e d  
ro thc. f 'oiiiity Court ,  w ~ ~ d  aftc,r a lengthened litipxtioli a n d  much 
d(.la\-. the. lalid levied on ~\.irs sold undcr  a ~ , c i ~ d i i i o i r i  c J . c . r ~ o ~ ~ i t . v .  

alld'tlic plai~i t i f l  ~ r c e i ~ c d  the amoulit of liic dcbt i r o l l ~  t h ~  cou- 
yrahlt., tile defendant, ill l h 4 6 .  A t  tlie same tiilic lie protested 

agalnst r e c c i ~ i n g  it  in >arid'action of lii i  cauie  of i ~ c t i o ~ ~  
( 2 1 1  ) in thi-  .nit, n l ~ i c l i  n a; then peilding ill Orallrc, C ' o u l ~ t ~  

( 'ourr.  
'l'lic tlefenclant's coim.;el ~ i l o ~  ed the c20urt to cllnlgc tile jury 

t h t  rllc c\ idcnce. if t rue,  did not shov a breach of the, defend- 
,iiit'< bond, a- tlic plaintiff h a d  qnt h i s  money. 1 hi-  \ \ a<  r( - 
f ~ i w l .  a d  the ju ry  n a s  charged tha t ,  if the er idencc n o s  t rue,  
:i I ~ w : ~ c h  of tlie bond, i n  not using proper  diligence oil the par t  
of tllc offirer. TT a9 ~110~~11,  wliich g a ~ - e  the  plaiiltift :r eood c n u v  
ot :~c. t io~i  ar~i11.t hini. a n d  t h a t  the rcceipt of t h e  iiiolrer aftpi- 
nard .  m u l d  only have the  effect of mitigatilig t h ~  d : l i~~as t .<  to ,I 

1101lhia1 sum. 
Y r r d i r t  f o r  tlw plaintiff to tha t  cffrct. n ~ ~ d  :ilqwal b~ t l ~ i  

dc~fr.iirl:~nt to t l ~ e  Supreme Court. 
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J I ~ ,  . 1. TVlro1~ this mi t  was broiight, 111~ c~~iltc.st l\-as 
no doubt. a real oile, \\-lictl~cr tlie dcfcndai~t v a s  li:rl)lv for the 
relator's debt, as I I V  nonld nrlqucstionabl~ have h w t  if rlrc 
ilioilep 1r:rd 11ot hcc11 ~llad(l fro111 tllv la i~d.  I t  is 11ot rtla:crial 
to considw n-licthc~ that r cco rc~y  c d d  Ilt, girell ill c ~ ~ i d c ~ ~ w  
r n d c ~ .  the 1)lr:i of collditiolis 1)erfori11cd. ~ ~ I : I S I I I ~ I C ~ I  as tlic i.:.1:11o!. . . 
admitted satisfaction pt'o f u n t o  of the t1:linagcs :llxislllx 
fro111 the bwacll si~gpc~stctl in t lw decl:~r: i t io~~, :riltl o~ll,r ( 2  1 :: ) 

clainzed a T-crdicat f'or cnongli to  c.:rrrT tllc.cwsts. TYhctlrel. 
he had sirstaincd ally damages which I T I I I : ~ ~ I I ( ~  lil~s:~'lidied \\-:I.: 

the point. That  h r  11:rd. ilr legal c~o~l tc~l~~l) ln t io l~ ,  W > I I I ~  c l~:: i ,  : 
for, although t h ~  n1011ry I\ , ; IS ~ i l t i ~ l ~ : ~ t c l y  i~aiwcl. ii ~ Y : I S  catYt~,f(~l 
a t  an  cspci~sc, of 1110i1c3y 01. I:! l)or n-lricl~ n-oilld I](,! I I ; I V ( .  11c.c1: 
incurred if t h ~  defci~tl::l~t l!;\tl l u t ~ w c d  tI i (1  d i rwt  : I I I ~  1(,~:11 
lilethod of taking tlw goods. Oidi i~ :~i~i ly .  i~r(lw(l, the ( ~ i ~ ~ ~ ~ l i t o ~ ~  
has no c o l ~ c ~ r n  whct11c.r :I sllci5fl levy oil p>ods 01. 1:rnd. +':!I. i r  is 
110t uiatc~rial lo lrinl. so tli:~t 11(, gyts his I I I I O I I ~ J -  : I !  r l ~ c ,  I Y ~ ~ I I Y I I  of' 
tlie writ :  and he, ill fact. gc,is it vithcmt c~i~llc>r. li1oi.e or lc -6  (sost 
ill any W:I-, wliethe~. tlw sllcrijf t:~kt, r l l ~  o i i ~  (11. t11c otllcl. l;i~ld 
of property. But it is 11ot SKI nit11 rcspc~t  to cscc~~! io~rs  issilcd 
by a j1istir.c of tl~c, 1!csacc1, f o i  t l ~ c  clwlitor is ~lccc.ssi:rily i!! j i ~ x d  

to s o ~ l ~ c  c~xtc'l~t i f  i l l ( ,  c.oust::l,lc, f:ril l o  1c1-y ~ I I  t l ~ c  p~ot l - :  \\-llc~~r 
lie c2:nl, and, il~st(a:ld of doing so, 1c~-;\- oil lanld. Tt is so 1wcrl1:sc. 
n coilstahlc call sell goods :lnd obtain s:ltisfactiol~ \vit11011t :111y 



I S  THE SUPRENE COVET. [31 

f u r t l i ~ ~ .  agency, direct or indirect, of the creditor, fiwther than 
filiallj- to secure his mone- ;  whereas, b -  l e y i n g  on the land, hc 
(.o~i~pels the creditor to he a t  the expense of employi~lg: an attor- 
nr! to  get thc judgment affirmed or ail order of sale and sue out 
execution. or, a t  least, puts the creditor to the trouble of attend- 
ing in person to perform those acts for  himself. Tt seems p la i i~  
that in this way the creditor ha. an interest-one that is pecu- 
liiary-that a coilstable should lerv on the personalty,  hen 
accessible to l~ in i ,  and not on the land, as by the former the 
creditor gets his debt ni thout thr loss of either time ol money. 
while by the latter a loss of one or the other iq unaroidable. 
Therefore. t l ~ r  relator must h a w  sustained, a t  thc least, the nom- 
inal damages assessed; and o11 that ground I agree v i th  my 
brother J-ash, that the judgment should he affirmed. 

PF R PI-RISII. Jndgrnent affirn~ed. 

2. \ \ I e ~ ~ c  :I t en ;~~i t  i l l  ~.0111111011 I~ol(ls o ~ c r  nfttlr pnrtitioii. his posses- 
sion sli:~Il not he cn~isideiwl ;rtlrerse until ;I tlei~innd is rii;~cle 1)y 
t l ~ ~  crtllei. ttmrnts. iuiless lit, tlocv so~iic : I (+   mounting to an nrtunl 
c~sc~lwiw possession. \~-liicI~ (~nild gi~tx  ~iotice that 11c intei~ded 10 
k e q )  out ull  nthrrs. or s o u ~ c  ; \ ( . I  :r~ilonuting to ;I d i sc , l ;~ i~~~er  of tilts 
ri,clits nf  thfl o t h e ~  tc~innts. 

- ~ P P E A L  from the Superior cour t  of 1,an of B r , i m ~ ,  at 
Spring Term, 15-1-8, Bailey, J.. presiding. 

This is an  action of ejectment to recorer the land nieritioned 
in the plaintifi's declaration. Both parties claim under John  
Anders. J r . ,  who died in 1814, lea\ ing several children, among 
them the defeiidant and James Anders. xvho died in the year 
. . . . , lea7 ing the plnintiffs and qcreral other children. Tn the 
year . . . . n petition foi, a diviqion of his real estate ma3 filed b , ~  
the heirs of John Allidcr> in the County Court of Bladcn  count,^ 
where the land lay. At . . . . . T e r ~ n  fire cou~niissioners were ap- 
pointed by the court to make partition, who made their report to 
F e b r u a ~  Term, 1835, and a t  the same tern1 i t  was confirn~ed and 
ordered to be rrcorcled and registclred. The prcsent defendant, at 
the May Term succeeding, filed his petition to rehear the decrec 
so made, and at August Term wcceeding i t  x i s ,  by an order of 
the court, d i s n ~ i w d .  and the petitioner a p p e a l ~ d  to the Superior 
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Court, where the case was continued from tern1 to term. 
until October Teiw, 1839, when it was referred to the ar- ( 2 1 5 )  
bitranlent of Robert Strange and Owen HO~IIICS, Esqrs.. 
who made their award, under their hands and seals, to Spring 
Term, 1540, when i t  was coilfirnled by the court and ordered to h r  
certified, enrolled a ~ l d  registered, m~hicli was accordingly done. 
The arbitrators incorporated into their award the report made by 
the corilrnissioners to the County Court in 1835. I t  :~ppearcd 
froni the award that the submission was lnade by the partiei 
and under a rule of court. I t  rwites, "This cause, by c3onsent 
of parties and under a rule of court, being referred to Robert 
Strange and Owen Holmes, with power, etc., and their a~vai-d to 
be a judgment of the court, and that the parties, agreeable to 
said award, and if so required, are to execute new title deeds, so 
as to pass and vest the title to the disputed premises, agreeable 
to said award." The arbitrators then award "that the lands of 
John Anders, J r . ,  be and they are hereby dirided among t l i ~  
said parties as they were heretofore dirided by William H. 
Beatty," etc. Mr. Beatty and the other persons ulentioned in 
the award were the coiliiiiissioners appointed by tht~ County 
Court of Bladen to make partition. Cp that partition, lot Ko. 
2, the land in dispute, was allotted to the heirs of Janies Ahders .  
Before this action was coinmenced the plaintiffs had denlanded 
the possession of the land from the defendant, who refused to 
deliver it up. The demand was made :it the ton11 of Elizabeth. 
which is tm7entp m i l c ~  from the preniisr\. 

'rhe plaintiff clainis the lot in question, as one of the hcirs 
and as a nurcbaser from t h ~  othe~heirs.  The defendant rlaimed 
to have been in the adverse possession of the lot mhen those deeds 
were executed, and that they conveyed nothing to the plaintiff. 
slid denied that thc arbitrators had an\- riplit. u i ldc~  the sub- 
mission, to divide the land of John L\ndcrs. .TI... zti~d tllc demand. 
as proved, was not sufficient. 

His Honor instructed the jury that the demand was (216)  
sufficient, and that if. at  thr time thc lessor of the plain- 
tiff p~ircl~ased fro111 the other hcirs. the defendant was in poi- 
sessio~i of the land, claiming it adrcrselr, the deeds passed 110 

title, a11d the plaintiff could not rcrorer hut one-qisth of the lot 
in question; but if the defendant did not hold adversely, at thv 
date of the dceds, then, if ther were satisfied that lot KO. 2 had 
been allotted to the heirs of Jamrs Inders  br  the commissioners. 
and the defendant vas  in possessio~~ and refi~sed to g iw it up 011 

the demand, ~vhich  as made, thr plaintiff n.as entitled to rc- 
corcr the wholr of said lot. and they qhonld find the defendant 
guilty. 





with the other heirs of John  Anders, and held the possesvio~i for 
them as well as for lli~nself. The partition, it  iq true, severed 
the joint possession, bnt by itself it did not 111:xke the possession 
of thc defendw~~t adwrsc. TIP held o ~ c r  by tlic sufkrance of 
the heirs to w11on1 i t  was allotted, ill nhich rase notice to him 
was necessary before he could be conrcrted into a wrougfal 
holder or  make his possession tortious. 1Ic. held the lot S o .  2 
for the heirs of James Andcrs. I n  this case we set: no 
evidence of any act done by thc defendwilt amounting i o  (218)  
an  actual excli~sivc possession, whicll could give notire 
that  he illtended to keep out all others, nor any act amounting 
to a disclainler of thc right of the heirs of James  Anders to the 
lot. /,OPP C. Ed711 rtntlwit, 22 N .  C., 152 ; ~ l l u r m y  r .  f l k ( i i ? ~  l i i ~ ,  

20 N. C.. 431. 
The defendant had not such :I possession as  to reduce the 

title of the heirs of James i h d e r s  to a mere right, and the con- 
veyances by them to the plaintifiwere not void, but transferred 
to him what right was in  them. The demand, statcd in the 
rase, mas suGcicnt notice to the defendant, and his refusal to 
deliver possession made him a wrongdoer. 

PER CIJRIAXI. J u d p c w t  affirmed. 

'J'hc S I ~ I I I I I K ,  \exling :lml deliwry of :I tleptl by an  :~gmt ,  except nllere 
tilt‘ :u~tl~ority i i  IN  :nl iilutrument nllder seal. will only be wlid 
\ \ - l~c~> they ;Ire tlo~le in tlrc nctnnl pl'cwnc41b of tllc principal 

APPEZL from the Superior Court of L31v of RANDOLPH, at 
Fall  Term, 1843, Cnlt l i idl ,  J . .  presiding. 

This is a11 action of debt on a bond of on(, ITamlin and the 
defendant's t~s t a to r .  and mas tried on t l o n  c 5 f  f(icfitrn pleadcd. 
T o  establish the execution of the bond by the tc3stator. his 
daughter was called as a witness, and she deposrd that  (210)  
a servant of EIamlin brought a letter to her father, tllr 
testator, a t  his house, inclosing the paper now sued on. vhich 
was then signed and sealed hy Harnlin, and had a seal for an- 
other. nanle, and requesting the testator to sign it,  with a view 
to raise money on i t ;  that  her father, by reason of :~gc  and 
infirmity. could not writ(., and directed her to sign t l i ~  paper 
for h im;  and that  for  t ha t  purpose he laid the paper down on 
a table in the housr and turned away and uvnt oirt into the 
yard, and she then signed his name and delivered i t  to the 
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servant. who took it a n a y ;  that  at the time she signctl ;lie 1Jnpc.r 
she heard her father conrersinp with his n i f e  in the \:lrd. and 
that s h ~  did not then see him, hor believe that he co~il;l ;ec h e r ;  
and that  no objection v a s  afterwards made 1)y liei* f:itller to 
what she had done. The witness further qtntcd t h a t  ,he had 
been in the habit of signing her fathrr's name I)>- 11;- rlircctions 
to Handin's notes and those of other per.;ons 

'I'lle conrt instructed the j u r -  that there n : ~ .  .uc.!~ :I prebrncr 
of' thc~ trstatot 21s would m:~kc tlw bi(~ir111g 1 1 ~  t11(. (l<ilitiitcr hind- 
ing on him, and that if the papel \\ :I< left 011 t h  table nit11 th*)  
intent that  thc daughter qlionld 11:rnd it to tli:. w r a i t t  ~v!lei~ 
signed, then her de l i~e r ing  it,  a -  .tattd by 1r(.r. ~~::-ak ;I qood 
deliwry, though tlir tmtator \\.a. i l l  the yard a t  the timc~. r ' i ' l ~ ( v  
was :L rerdict for the plaintif?!. and tlicx defend: i~~t  appealed froin 
the judgment. 

Vore l reud  for plaintiff. 
B n u g h t o n  for defendant. 

IIU~FIS, C. J .  This Court doe3 liot rollcur in the iil~truc~tiorls 
to the j u r ~ .  The  Toucllstone. 57,  s t : i t ~  the rule 11pou nliicll 
the case depends in a short. but 3 er? c l c ~ ~ r  mwirnci* : "TYlic.rc1 o l ~ c  
person delivers an  instnunelit as the act of ano th r~ .  1~r.;ori, nlio 
is present, no deed conferrjng n l i  alitliority ir ~.eq~ii.it!>. E i ~ t  ;I 

11cson cannot, iinle4s authorized by i l i~ i~ t l  c w ~ ~ t c ~  an in- 
( 2 1 0 )  qtri!lt~cnt 21s the act of a 1)ersoll \7110 is ab-r11i : and eve~.;r- 

lcttci of' a t t o r ~ ~ y  lili~st b~ hy detd." Tllc I)lnin m r w -  
ing of the pacage  is that vha t  a peiwn doc.. 111 the prcAsencc of 
another, ill his name and by his direetioir. i; *lie ac t  of the latter. 
as if done e ~ c l i ~ s i ~  el! in his on11 pcrwn ; h i t  th :~t  Ixtt is done 
out of his premicc, though 11y his diwction :r~rd in lliq nninc. 
cannot in Ian. hc considered an ac+t in 1 1 1  on i  i u  / i f  , v i t ccr .  hut one 

1 .  

done by authori ty;  :lnd that  ~uhcrt the alitlloritF is to execute 
a dred b~ sip in^;, ~caliii,rr and deli\ eririg it for the par t - ,  and 
especially thc delixt4iig. it  cannot be oral, but lnust he by deed. 
There are some instances in modern times in ~ r h i c h  jndqes have 
b e c ~  moved bu the h:~rdship and jnqtice of the case to dcpwrt in 
some degree from this rule, thouqh so precise in its terms and 
so wholesome i n  its general application. But in this State it 
has been scrupuloiisl~ adhered to. wlwn it operated to tlw prrju- 
dice of claims as just in all respects as the prwent, if ]lot more 
so. Thus  in  Dave?tpoi t T .  S l ~ i g l ~ t .  19 3. C., 3S1. it  \\as h ~ l d  
that  an instrunlent signed and.scded by the de t 'mt l a~~ t  iil blank 
and delivered to an agent, mith directions to purcl1a.r a vessel 
for the defendant, and fill up the instrument ( ~ r i t h  th r  price to 
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be agreed on and deliver it, was not a good bond, though the 
defendant afterwards declared his approbation of what had h e n  
done. I t  mould afford ad~niss io~l  to too many ab~ises, especi:rlly 
upon infirm and illiterate pcmons, to adrnit p:ri~)l c&lclic+e of 
an  authority to execute and delive~. deeds. It 11as l m n  thouqlit 
that  i t  was goi~lg flirther t11:rn principle would justify to allon 
of :I delivcn- :IS all c w ~ o \ \ ,  ulllrss the final deliwrv b i b  :~ntliorized 
by deed. But that sccms to stand on firm ground, for thc abso- 
lute deliver1 by thr  party himself rests in the tc4i11m1y of 
witnesses, and the conditiond tlc~lirery b,v him ni :~ ,~ .  t11(~1x- 
for(-, well depcnd upoil the lilrc proof. Rut \ Y ~ I P I I  t l l ~  / 22 1 1 
p a l + ~  hinlwlf dotls no act, bnt the whole traus:rctioll i b  

performed b> another i n  his n a l w  and in, his  a b s e ~ ~ w ,  the secu- 
rity of titles i*eqnires that thc :ruthorit7 to ar t  sliodd be bp 
dccd, as a pernlnnc~nt eridence of its nature, which cannot so 
easily he fabricated o r  misconstrued. The law may well he dif- 
ferent with respect to notes and other contracts not under seal, 
because their operation is  generally barred, unlesi used in a 
period comparatively short. But  deeds are of mdnring efficacy. 
and one, executed like the present. may be Pet up  a t  ally dis- 
tance of time, n~hen the conditions or circumstances under 11-hich 
it was authorized are incapable of proof. Rcsidw, deeds oper- 
ate n-itliont p ~ ~ o f  of consideration and pi  op1 i o  o i r j o ~  c ,  while it 
is othermisc with simple contracts. Thc. Court holds, therefore. 
that it 7v:is indispe~~sable to the validitv of this instrmncnt. as 
a bond, that  the party should have bmn prrqrnt at its cxwution 
and delirerv. That  he  as not i)rcwnf secwls widcnt : ~ n d  cer- 
tain. The*danghter says she dib not, a t  the time sllc signed 
the paper 2nd dclirered it,  see her father. 11or did he or could 
he see her, as  she believes. They could not, therefore, be said 
in  any just smsc to be in each other's prvsencr. The act o f  t h ~  
daughter muld not bc said to be her fathw's, in that he wn. or  
knew or could know of his own k n o ~ ~ l e d q c  that 411~ n as in fact  
doing what he directed he r ;  hut it rested in his confidmcc that  
she moiild pursue his directions, and in  her t e s t imon~  that  she 
did p r s u e  them. The father could know only from her rela- 
tion, and no< for hinirelf, what she had done. Th~re fo re ,  i t  i q  

plain tha t  her acts were not in his pwsencc. TII the execution 
of wills i t  has a l ~ a y  been held that ,  ~ ~ n d c r  the statnte which 
requircs the attestati011 of the witnesses in the preyenre of the 
testator, the attestation must be a t  least in the same room wit11 
the testator, or, if not, in such a sit~xation as to b~ in fact 
within his sight. as in the rase of the lady who sat in 11rr ( 2 2 2 )  
carriage while the vitnesses wrote their nanlcs a t  :I win- 
dow within her r im-.  Rut here the n ' i tn~ss prored, and tht. 



coil1 t a s u ~ n e d ,  t h a t  the fa ther  \!as not i n  the romn rlor i n  siqht 
of tlie d a u ~ h t e r  n h e n  h e  t v c u t e d  a n d  delivered the  ins tm-  
rrlent; arid if io. lie n:rs not prc-ent. F o r  if tlic pcJrwn cannot  
see o r  k n o v  f o r  hin~self .  a t  n h a t  distance shall he be said to he 
present, arid a t  n h a t  a b w i t ?  There  can he no rule  but the  one 
tha t  he must be i n  such a situation as  to  k l l o ~ ~  n l la t  is  done, 
and  be able a t  the instant  to control the agent. 

PLR CCRIA\I.  .Titdqment rerersed. a n d  I Y  u i ~ e  tle n o l ~ )  

Cited:  Uece,eu.c 1 % .  X c ~ l l n h o i l .  IOx S. ('., 140; V o o s r  L. 

C'ro~c~el l .  147 N .  C., 552. 

AITL~J .  f r o m  the Superior  Court  of Law of P i v s r - o r \ \ r r ,  a t  
Spr ing  Term, 1948, P c t t l e ,  J . .  presiding. 

T h e  action is  trespass f o r  ~rlrcne  profits. l~ rougl i t  i n  the nanw 
of the  plaintiff i n  ejectment, a f te r  his  1 ~ w o r s  xvcre pu t  into 120s- 
session under  a h o b e r r  ftrcins pos\~s\ioiit I I I  fro111 this Court  in 
t h r  caie  reported, G Tred.. 361. T I ~ c  i u d ~ y n e n t  Tras there given 

on t h t ~  first e o u ~ i t ,  n h i c l ~  Iraq on the de l~ l i i c  of t ~ r o  pclL 
(223) sons x h o  m r e ,  wi th  others, the heirs :it l a n  of Je remiah  

11. King ,  fro111 n h o m  the land  dc>ccnded. T h e  drniise 
w t s  of t l i ~  whole of tlie preniiw. a n d  thc v c ~ d i c t  ~ w s  :I gmci-a1 
one of m i l t v .  T h e  nrc-cnt action i q  h r o u ~ l i t  a t  the  instancc of 
t h r  t\v; pcrsons on 7;hose d ~ n l i w  the recoCery i n  ejcctnient \\.as 
inatlc. 0 1 1  the  t i~ ix l  thr. def(wr1:uit iiloved t h r  co11r.t to  instruct 
the ju ry  tha t  they could find only snch aliquot p a r t i  of the rent 
:nid c1am:iw~ a s  t h o v  two mmoiis v e r c  cntitlcd to. as  soiuc of 
the heirs df TCinq-. R u t  the'court refused to g i w  the instruction 
pra,vcd for ,  and  directed the ju rv  to asses% the damagcs to  the  
wholc value of the  profits f rom the day  of t h ~  demisr to t h a t  of 
the plaintiff's lessors goiqp into possession. F r o m  :I rcrrlict 
: ~ n d  j ~ ~ r l ~ m c n t  accordingly the  defendant appenl~r l  

I r r t l ~ l l  f o r  plaintiff. 
.J. H .  B r y a n  for  defendant. 

1 (i4 
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RUFFIR', C. J. The Court thinks the la-\\ mas not c~orrectly 
laid down to the jury. It is certainly most proper and g (~c ra1 ly  
best answers the purposes of justice that the ~ e r d i c t  should 
specially state' the interests of the lessors of the plnil~tifi:, vhen 
these are  sereral, or  when only some of thc tenants ill cninltloll 
bring the suit. But as tlic party may not be prepawd :~lva,vs 
to show his particular sharr, and the defendant is quilt?., if he 
hath e jedcd the plaintifi fiwm :my part  of the lnild t9 which 
he nTas entitled nndcr the lease, it  has bccoitw :I pl~,tcticr~ to 
render the rerdict in a general forin. even nlicn 111c  hole of t h ~  
premise.; is de~nanded. The rcason is  that the ('olut tlcc3nls tllc. 
action fictitious to ilmlly pnrposcy ant1 thcrcforc. lic~q,s it mrdi~r 
its co~ltrol, and -rill, ill :I summary way, c.orrclcl any nbuqes 
coinn~itted under color of such geueral clcllriw :1nd 1e1dic.t 
Hence, i t  has been c o ~ ~ ~ n ~ o n l y  said in suc l~  cascs t l ~ t  tllc l ~ ~ s o 1 . s  
of the plaintiff takc possession a t  tllc~ir y i l .  Upon th'lt 
ground i t  was that the judgment was affirmed in thc snit (224)  
between these parties, as  xTas tl1c.11 itattld ( f Io l tTfas f  1 % .  

Shepn~-cl. 28  N .  C., 361) ; and in so holding the court only fol- 
lowed previous cases. I n  ('otfingl~arn 1 . .  Kiuq. 1 Thr., 629, 
L o r d  Mansfield nientioned that  i n  the fictitious ac*tion of ejrct- 
ment the plaintiff is to show the sheriff and to tak? possc~sion. 
at his peril, of only what he has titlr t o ;  a11d if hv take Inor(. 
than he  recovered or showed title to, the colrrt will in :I ~ 1 1 1 1 1 -  

marv way sct it  right. H e  said the same in sul~stance in Co11ttor 
v. West, 5 Bur., 2674; and in R o r  I , .  I ) c l r r w r ~ .  3 Wils., 49, tlw 
defendant mas restored to rcrtain s l~arcs  to wllicl~ the lcssor.; 
of the plaintiff had not entitled thc~nselws. There ~~1 he no 
doubt, then, if the sheriff in this case turned oul thc tli~fclicl~nt 
from the premises altogctller, and put the t ~ o  I e~ io r s  of t h ~  
plaintiff into possession of more than thcir shares, that he did 
wrong, and the court upon application ~ ~ o u l d  order restitution; 
for  the recorery of one tman t  in common is not a rerovery for 
all of them, and does not eutitle him to takc p o ~ s e s ~ i o n  for all. 
That  i s  clear from the fact that  o w  t cmnt  ill common may 
recover from another in this geneml fonn alld may then brinq 
his action for  men?/(. profits. C u t f i ~ / g  1%. Dr/O?/, 2 Wm. Rl., 
1077. Indeed, one of the tenants i n  conlillon mag be barred of 
his entry by the statute of liniitations and the othvr not, because, 
as here, she.was a f r m r  c o w e d .  A person thus cutitled fo  but :L 

share is  let in according to his title. TIolr- the fact in this caw 
is does not distinctlv a1)pcar. Tf the partics only e11twed accorrl- 
ing  to their titlc, they certainly cannot recox cr  in wspect of tl~r. 
shares of which the defendant relnainq in actual posscssio~~. 
But  we rathc~r nnrlc~.stand the c:1w to be that thr  drfcndant n-:IS 



put  out altogether. E r c n  in  that  case. h o n c i e r ,  114 liold t h t  
n o  more t h a n  the shares of t h r  partics n 110 broucht rllc forllicr 

m ~ t l  p1~~-(~11r  :tc.tioi~. call 1)r r c ~ o \ - t ~ r d  : for .  1)ropri . I~.  rlieg 
( 2 2 5 )  arca i n  p o w w i o ~ l  only of tlic.ir onit .I~arc~-. and t h ~  po9- 

+.sion of the  other  undivided ])ar ts  i ~ . ,  by legal intend- 
ment, e i ther  i n  the otlipr heirk of K i n g  or  t h ~  p ~ ~ w n t  defendant. 
I f  in  the  latter,  then plainlv tlic action  dl iiot lit. 111 re>pwt to  
those par t s :  a n d  if i n  the f o r i m r ,  they m a y  +till  yue f o ~  tllcir. 
sharps of the profits, a n d  thc tlrfenrlant could ]lot !)lcxd. in :111:trc- 
I I ~ C I I ~  to  tllcii' Yuit. at't(;l' 1ia\ i ~ i g  o n i i t t ~ d  to do  SO ill the prr~c 'nt .  
Tak ing  the c.a*e. r h m .  ail- n n y ,  the recovery ouulit to be f o r  
only t h e  p ~ v p o r t i o n  of tllr 1) lY)f i tb  which belong to thcsc as  wiiie 
of the  ovnerh. 'The nl:iiin~r of b r i ~ i c i n g  t h t  :iction in  t!~c name 
of H o l d f c r r f  can 111:1lic2 110 dift'twnce, f o r  he  (.;in hal-r no h c t t ~ r  
right than  his lewor, Iiad. 

T h r r r  n a ,  a150 :I q~ic,-tiol~ I I I : I ~ ~ .  1111011 the ~ t n r l i t c  of l i i l~i ta-  
t ions ;  hut tlic fact* appear  -11 ii11p~rfectl-y i n  the  t r a i ~ s c r i p t  q r l ~ t  
here a i  not to lx cbntirply n11 c l r ~ ~ ~ t o c ~ d .  and  t h ~ r ~ f o i ~  nothing c..111 
be said oil i t .  

C i f r d  . I,ct?oir I . .  ~s'Ollfl1. 32 S. C.. 242 ; P C / ~ I T ~ J  1 ' .  \ ~ ' i l l i f ~ t t .  111.. 

-133; Cutrrp I ! .  B 0 1 ~ 1 1 i ~ s l ~ y .  33 S. C.. 2 1 2 ;  T ~ O I I I O S  1 % .  l i i ~ l l ! ~ .  3.i 
3. C., 45;  Rlolrt t f  I* .  TT'riqhf ,  60 S .  C.. 9 0 :  I ,moiv  r .  l l i ~ i i n q  
C'o.. 106 S. C.. 477. 

2 .  1;1it i l l  ; \ I 1  ( ~ ~ s e s  \ T I I ~ ~ I V  T I I V  1;111tlIor1l \vis l~f~s t11 ; i \ . : i i I  11i111svIf of  thc 
~~~'o\-isiolr-: of that ; I I . ~ .  11(, i l l 1 1  (~nly Ilmst sc;~tc. the. lc~:~sc~ ;ind tllat 
tile I I ~ I ~ I  I i n s  rspilwl. bnt 11e 111ust also .rt forth i l l  his ;ifitl;i\-it 
ex~) l i~ i t ly .  111. i l l  sn~11 ;I ~ I I ; I I I I I C > ~  tl1;11 t l i ~  I Y I U I . ~  111;iy ~ ~ e c w s ; ~ i ~ i l y  or 
f:lirly tlr;l\\- thc i11fel'~llc~. tli;lt tllr tenant. ; l f t c ~  tile tcl1.111 tssl~ircd. 
hnd rc.f11scr7 to surrt~~itlcl tllc ]xisscl~sioi~. 
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APPEAI. from the Superior Court of La\\ of WISHIKOTOX, ; ~ t  
Fall Term, 184S, Bailey, J., presiding. 

The declaration is entitled of Septen~ber Term, 1848, and 
was servcd on Long, as the tenant in possession, 24 August of 
that year. The demise is laid as of 10 February, 1844. At 
September Term Long applied to be adinitted as defendant. 
offering to give bail and enter into the common rule and plead 
not guilty. But the counsel for the plaintiff objected to his 
being allowed to plead, and in support of the objection he filed 
the affidavit of the lessor of the plaintiff', in which he stated 
"that in 1839 Joseph Long proposcd to rent of him the tract of - land which the affiant had bought of .Toll11 Chcsson, and on 
which the said Long the11 li\-cd, being tllc premises de- 
scribed in the declaration ; that tllcg agwed upor1 the (237)  
sum of $25 per ailnuin, and Lol~g g a w  his ~ m t e  for the 
amount, which hr paid in 1840; that ho continued in  posscssion ' 
in 1841, and gare his note for the like arnount and continued to 
occupy it, and gave notes for the rent in 1841 and 1842: and 
that in Sugust. 1843, affiant gaw notice to said Long to quit 
possession and to stop the tenaiwy." T l ~ e u p o n  the court 
ordered that Long should not plead unless he gare a bond with 
sufficient pcwnlty and sureties. n-itl~ c~mdition that he would p a y  
the lessor of the plaintiff all such costs and damages as shodd 
be recovered in the stlit; and, Long declining to give such bond, 
judgment final was rendcrrd against the c+:rsl~al ejector, :lnd 
Long appealed. 

IV. 11. Srrtith for plai~ltift'. 
Hmth for clcfmdant. 

IZUFFIN, C. J. The point is nhether this is a case within the 
act of 1823, Rev. St., ch. 31, see. 51. I t  provides that the tenant 
in possession shall not be entitled to plead unless he give a bond 
as required in this case, but that there shall be judgment against 
the casual ejector, if the lessor of the plaintiff shall file an affi- 
davit at  the first term that the tenant in poswssion entered into 
the premises as his tenant, and that his term thcrein has  cx- 
pired, and that the tenant refuses to surrender t l l ~  powcssio~~ of 

, the premises to the lessor of the plaintiffs, with tllc pririlegc~ to 
the tenant of offering rounter-affidavits. 

Ono question on the act is whether the a c w p t a ~ ~ w  of a lease 
by one alreadr in posscssion is within i t :  ns if thr o n n c ~  of 
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l and  sell it, and,  n i thout  p o i i ~ g  out of poq~e-ion, takes a ledbe 
f r o m  his xeiidee; o r  if a tenalit w d e r  oilr p d r 3 0 n  takes a nelv 
lease f r o m  the aqaigr~ee of the rcver-io11 Literally, tlie ai2t is  
confined to the en-c ill n l~ ic l l  t l ~ c  (11tr.y > i : ~ i  a t  f i i  - t  11nd ' r  ilie 
lessor of tlie plaintiff. S o  doubt, t!ic Ic,,.orl i-  tha t  each of 
those pw"icns liai :r prwii-e k n o n l e d ~ e  oi tlie contract.  thus madc  
by l i imel f  perso11aIIy; qo that  ~ ~ ( ~ i t l i e r  c:'n be 1111der :L liliitcl!i~ 
to his rights o r  t l i 0 5 ~  of the  orlicr  part^. T l~c~ie forc .  11oldinp 
oTer againyt the  d(~uiaild of tlic. I(--01 1nu.t by 111 i ~ d  f;lith 011 

the  p a r t  of the  temmt. and  1 1 ~ s  ought liot to hiritlci tlie l and lo~~d ' ,  
remedy to repuin tlir pow+ion vi i l iout  securinc tllc' lellt ,  c1a111- 
ages f o r  T\ aqte alid costs. Thougli t l ~ t  pr inci l ) l (~ Iliay i ~ o t .  :~~orc ,  
than the  l t t t e r  of the act, take i n  thr. case of an a 4 e n m c n t  of 
the  ~wtv .b ior~ ,  yet ~11ici1 one, tliouqh before i n  :is o v n e r  o r  a i  
lessee of another, takes a !C:~S(> fro111 I I ~ S  :ilienee o r  :L l l cv  1 0 a s ~  
f r o m  the assiplee of the ?el c ~ ~ i o i i .  i t  seclil,  bitant anti all to fal l  
so cntircly n i thin t l ~ c  miscl~icf  n ~ a i n s t  n liich the  act ii clircctcd 

a i  to be ni t l i iu  its f a i r  cml-trnctioi~. "or i t  non ld  1). 
. (230)  e r 7  idle that  T I P  t e r ~ n i ~ t  b l ~ o u l ~ l  $0 out f o r  i l l1  i11st::nt. 

and then return,  f o r  tlic salw of c rea t i rq  siicii :L t e n n n c . ~  
as  nould.  under  the act, tend to ~ i i c v ~ ~ t  t h  t r n m t  f rom holrliuc 
o le r .  Tlic. Court ,  therefore, ~ n c l i n c ~  strongly to the  opinion tha t  
t h e  bond might  haxc been required fro111 Lon:, n o t n i t h s r a i ~ d i i ~ g  
he did not go into possession und(xr ,I lea-e f r o m  Pliclps, but 
on17 c~ontiiiucd i n  170s-cwion under  :I lc~nse granted by h i m  af te r  
he  h w n ~ l ~ : ~  o n - n ~ r  of the 1:111d. y( t t h ~ ~  points n e ~ d  not be n o ~ v  
adjudged. as i t  is  not Ileceisar! to tlls dccision of th i s  c a v .  inas- 
much  a s  t l ~ e  Court  holds tile :tffid:i~ i t  insufir ient  h 7  rcaqon of 
defects i n  other essential l m i ~ t s .  

'rile act dbes not give t h i i  securlt! to a laudlord 13 11 ,TI  thc. 
t e u n i ~ t  merely lioldb 01 cr,  hut onlv n l i m  lie r e f ~ i i c s  to q111~ender 
the p r e ~ l i i ~ ~ ,  to the  lessor a f te r  his tc n n  thsrs in expircd. T h e  
lessor of tlic plair~tiff must.  thcrcfoic , e*t:rbli4i tllc tn-o furtllrl .  
facts. t h a t  tlie term has cxpircd a n d  illat still tllc tcnamt ~ c f u u c s  
to del i rer  up the p o s s e s i o ~ ~ .  TIIP affitia~ it  1 1 t w  ('?~it:\ina no  
such statcnient in  either respect. t'er1lal)i ~t oiiglit to brl re- 
auired to say so in terms. . A t  al l  cxentq. the. k ta tcw~ci i t~  in  it  
&uld b r  s&ll tha t  the  colirt n o u l d  be o b l i p d  to i n i w  thaw 
facts  by a fa i r ,  if not a n e c ~ s s a ~ ~ ,  coustruct io~l .  l o r  thc  court 
ouplit not to lcquirc  a bond to s t~ .u rc  tlw r c ~ r t  a11i1 cla~t~azcq in 
an:; case i n  n llicll the ju ry  n o d d  be unable, I I ~ I ~ I I  ('\ idcwcc to 
the  same f a c ~ s ,  to  gix e them, accordinq to t l ~ c  ~ u b q u c n t  pro- 
r i G m s  of tlic act. Those prorisiorls :tw, tha t  ill , ~ i c h  cases the 
ju ry  qhall i l iquirt~ ~r l~c&cr  the defcndaut refused to silrrender 
the prcmises a f t ~ r  his term therein lmcl expired, a11d if they find 
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afirnlatire1,v on those points, the11 t1ic.y arcL to aswss the danl- 
ages, including tlie r a l w  of the, occup:itiou from the, c q i r a t i o ~ r  
of the tern1 :1nd damages for xxstc during t l i ~  Iioldi~~!; (11 cr ; for 
which tlicw is  to be a snii~l~~:lr?. judqill('lit qivcil 0 1 1  t11:' lwirt3 
Very clearly, tliai, tllow f:~(.ih ony11t diiti~l(atly a l ~ d  : l i h ~ . ~ ~ ~ a t i ~ c ! \  
to appear on tllc a f f ;da~i t .  1 T c i ~  tllcy do ilot; ilor ( ~ 1 1 1  

they b:. rcasoiinbly i~ i~ l~ l i ( td .  Ccsrt:iiilly. 11oldinq 01 CI- ( 2 3  1 
rnt~l-el- will ?lot a~noun t  lo :I r d n i a l  to snrrcwd(~1. t h  
premibes, for  the :~sseiit of the landlord m:ry be I , ~ Y + I I I I I ~ . ~ ,  rnl!e-, 
the coll trar-  apl)c~tr .  T l ~ e w  ~ l iu i t  bc all e sp rcv  rcfuq.J, or :r 
dellland of possession or sometl~ing e l v  that  will turn the tenant 
into a trespasstxr. ,Iccording to the words of t 1 1 ~  act, tlw jury 
must find that the party " I (  T I I ' ? ~  t o  s w r c u t h  tlrc i~r 'e~l~i?cs  
a f t e r  his term cspired." vllicli u o l ~ l d  seem to imply :I demand 
and r e f l p l  a t  the expir;rtiol~ of the tcl.111. or so s9o11 :iftcrn.:irdi 
as  to rebut an  iniplic.ntion of the ucqnirscwlcc~ cf the I:~ndlord. 
And this n ~ u s t  certainly \I(. so ~vl1cw the tcr111 i i  Fr~r :I def in i t~  
period, and therefore ?lo imtice is nc.c~cssr1.\- to de~ t r r~ r~ inc  t l i ~  
tenancy; for i n  such a msc, if possession bc 110t c l~ l~ land(~d  at 
the end of the tcnn,  o i  all explicit dcclaratio~i i:l:itie brforchnnd 
to the tenant, that  the 1311dlord will w c p i r ( ~  hiill to yo ont a t  tlic 
expiration of the term, there n ill be notlli~lg to g i ~  (, to the hold- 
ing over thc character of a refusal on the part of the tenant to 
restore the possession, but by sue11 holding o r r r  lie becomes 
tenant from gear to gcar. I t  may be admitted that, if the leas? 
here were definitely for the year 1843, the notice to quit, giren 
in August, might be a sufficient dcinand of the 1)o.iscssion a t  t 11~  
end of that  year, so :I? to be cs~idmcc that tlw .;llb;cquent hold- 
ing orcr amo~~ri tcd  to :I rcfus:rl of tllc d(mant1. But that  is  not 
tho nature of tllc leaw, as stated in the :r%d:t~i~.  Tt is explicit 
only in  setting forth a letting ill 1 4 3 9  at an a ~ ~ n u a l  rent of $2;; 
and that  undcr it tlit~ deftwclalrt oc~cwpicd until 18-14, g i r i q  
notes in  1889, 1840, 1841 2nd 1S-1-2, rcy)cc~tircly, for n ycar's 
rent. and subseqnci~t1,v paging tllciil. I t  does not qpecifv a t  
n h a t  period of the \ e a r  tlw c o ~ l t i ~ ~ c t  was niadc, Ilor :mr dofinite 
term, either as  to its bcginlli~lg or cwdiilg. Thc~ l ,  it  was plninlv 
a tenancy from yclnl. to y w r ;  hut fro111 n h a t  d:lg i 1 1 ( ~  year mas to 
be reckoned no on(, (.an say 1q1oi1 the fa?(, of the affidavit. So\\.. 
if i t  be admitted that i11 a tenancy fro11 w a r  to w a r  
there need be no demand of tlie possession distillcat from (932) 
tho notice to quit-ant1 so we suppov the law to \)(,-yet 
clearly, we think, that effcvt can only be allowed to such a noticc. 
as is valid and effectual to determine the tcnmlcr. Here thc 
notice xyas giren some time in A2u~ns t ,  1843 ; and it is impossible 
to say that  it was due noticr. I t  has not heen d i r ~ ~ t l y  decided 
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in this Statc, as f a r  as we are anart,,  what is the proper ~ ~ o t l c e ;  
a l ~ d  it may be possible that l e s  than the half year, requircd in 
England, mav be deemed rcavmable, or  that  different periods 
may be adopted according to thcx situation of thc prrmircs, tlie 
interest? of agriculture or the ieasons at which the term.; ?nay 
espirc.. Tlie ('ourt g-i~e. no opinion on tho,e points, fiwtller 
than to 5:lv that i t  is a t  least prudent to b~ on the safe iidc 1)y . . 
glrlng a half rear's no ti(^^. T311t there must, a i  d l  e7 m t + .  be 
ionic reasonnblc notice in such cases from the land!ord to the 
tenant, or  cico l ; ( J ~ ~ ~ u ,  to prere~l t  mutual disappointinelit and 
loss. N o ~ v ,  as i t  does not appear on n lmt  d a r  in . i uws t ,  1543, 
the notice T\-as qireu, nor n hen tlic current year ~ rou ld  be out- 
that is, at tlic end of 3S43. or a t  all earlier or later day-it is  
impossible to determine vhethcr the notice TI-as for hnlf a e a r  
or  any other period in  particular. Conieqnently. the court 
could not d e t ~ r m i n e  that  i t  v a s  reasonable, so as to put an end 
to the tenancy or c o n ~ e r t  the lessee into a trcqpasser, and m:rke 
his continuing in possession until 10 February, 1844, eridencc 
of a refusal to -urrender the premises after hi? tcri l~ had cs- 
pired. It is to avoid the danger of the court'i .!cting upoil 
vague conjectures on those points that the act i y u i r e s  that the 
lessor of t h ~  plaintiff shall swear distinctly that tlic tenn had 
expired, and that aftcr such expiration the tenant refused to 
deliver up  the possession. So th ing  less ought to be deemed 
i~~fficicnt to  prcclude tlic person i ~ i  posseqsion froln thr cormlion 

right of defense. The  tenant might hare  held orer  upon 
( 2 3 8 )  a fail. rlainl of riqht. on the ground that the notice x a s  

not sucll a. n~aclr i t  binding on him to qo out;  TT hereas 
the caw nithill the purview of the act is that  of a ni l lfnl  u i ~ ~ l i g  , 

by the tenant in v-ithholding from tlie Iaiitllord his laud nftcr 
a lawful demand of the possession. 

It n-as ~ i i g g ~ s t ~ d  : ~ t  the bar that 1,ong c.ould not : ~ p p c d ,  :IS 

11~. had ~ i o t  been atlii~itted to defend, and. therefore, nns  not a 
party to the re(~o1~1. Bu t  the Coiirt hold? otherwise. Tt map 
be true, if the tenant does not a p p e : ~ ~ .  and applv to bc admitted 
as defendant, that he cannot bring error or  hnvc ail appeal. 
~~-h ic l l  a m  rights helonging to parties and p r i ~  ie.. But c w n  in 
that  case the tellant's rights are noticed so f a r  that, upon his 
siibscquent alqdicatioil, the judgment agai~tst  the c a ~ u a l  ejector 
mill be qet aside for  irregularity. and :I n r i t  of restitution 
n~wrded .  Bnt ~i-lien he appears i t  is  of common right he should 
bo admitted to defend upon the usual termq; and if that be 
refused to him, undoubtedly i t  is  an  error, ~dlic11 he m a r  have 
corrected bc a higher court. So i t  is here;  for, although the 
statute authorizcs the impoqition of other ternm. in certain cavs ,  
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this is not one of them; and therefore the tenant had a right 
to be heard before being deprived of his possession, and to be 
heard upon giving bail and entering into the common rule, 
according to the course of the court. 

The judgn~ent against the casual ej4,ctor was, therefore, two- 
neous, and is reversed; and the case is remitted to the Superior 
Court to proceed further thrrein according to lam and right. 

PER CURIAII. Ordered awordingl~. 

APPEAL fronl the Superior Court of Law of CHATHAM, at 
Spring Term, 1847, J lan l y ,  J., presiding. 

I n  this action of ejectment the following bill of cwqtions  
was sent up by the judge of the Superior Co~irt  : 

On the trial of the ~ S S I I C S  joined the i~01111sel for t l i ~  piaii~tiff 
produced and gave in c\-idelire, ill  qupport of the said issue on 
the part of the pl:rintiff, the record of n jutlgn~ent in the Court 
of Pleas and Qanrtn. Srssions, whereby it :~l)pearrd that one 
John Edwards obtained, before 8 March, 1S12, a judgment br- 
fore a justice of the peace of Chathan~ ngaii~st Allfrcd Fleming, 
upon whom the declaration was served; that :IIL esceution duly 
issued thereon, and, for want of goods and chattels to satisfy 
the same, mas duly levied upon the prcmises in the said drcla- 
ration nlentioned on the said 8 March, 1548; that the said exe- 
cation and levy, with the warrant and other papers relating 
thereto, ~ r e r r  (1111,~ r c t ~ ~ r n t d  to the said Court of Pleas and 
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( 2 3 3 )  Quar te r  Sessions a t  i ts  X a y  Session? thereafter.  arid 
tha t  such proceedings n e r e  had  in the .aid court  af ter-  

\raid., to n i t ,  a t  February  Sessions i n  1842, t h a t  the jadgrnent 
of the  ju-rice n a s  c o r ~ f i r u ~ t d .  and. a n  order dlily 111~tl. f o r  thc 
.ale of tlle prelilises so l e ~  1c.d upon ; that  :I I 1 ~ ~ i l i f t n r i ~  c t p i i ~ i i \  

issued tllelcupoll, retull~ablcl to the  M a y  Sescioni follnv ing, and  
the said p r e n i i s t ~  n e r c  .old 011 9 X a -  to the >:lid TYill'anl ,Jor- 
dan ,  the lessor oi thc plaint i f f ;  aiid tlw l ~ l : ~ i n t i f f ' ~ ~  c o m 1 ~ 1 .  in 
f ~ w h  rullport of the >:lid i-lie on hi, p r i ,  l ) t d u t  c ~ l  : t ~ i t l  g :~ve  
111 c r i d c t ~ t e  to  the. j u l j  a ( l e d ,  duly ( x x u t e d  by tlic. *l~criff.  
c.orl1 c>ing  t h r  l ~ r [ ~ t i ~ i ~ e s  to the said TYilliam J o r d ~ l i .  :cut1 proved 
that ,  a t  and  before the  herlice upoil t h ~  w i d  F l (>n~i l iq  of the 
said declaration, he was i n  the 1)ozsession of the said prc.i~iiw,. 
A n d  thereupon tlle counsel f o r  the defendant, i n  .ulq)ort of tlic. 
said issue on his par t ,  offered to  pro7 P that  a t  thc F c b r i ~ a r ?  
Seqsions, Ib-12. of the  said Court  of Plcas  and  Quarter Sessions 
o i ~ c  Xnlos B r e ~ v e r  duly obtaiued a judgment nga i l r~ t  the  said 
Alfred Fleming, and  duly causcd to he issued tllerrw!)on a11 e x -  
cution, called a fieri fc rc ius,  tested of the said F t l b r u a y  SCR- 
sio~is ,  alld returnable a t  the Xa) -  Session. there:aftc~r; thnt  thc 
.:;id cxccntion Tras dul? returned a t  thc  said 3 1 ~  Sc-,ions ; 
tha t  2% par t  of tlw m o l q s  specified therein olily h a d  bccn made : 
tha t  an i l l icrc c x c u t i o n  was thcrcupon issued fro111 tirc w i d  N a v  
'Swiioai .  r e tu r l~ab le  to the  August Sessiolls tl1ereaftc.r: and  that  
the sheriff. ~ m d e r  the same, duly cold the said p r e l n i v i  011 111~ 
second Monday of J u l y  follonillp, a n d  tha t  a t  t h e  s,tid sale t h r  
defendant became the purchaser;  tha t  the w i d  n l i n s  e v c u t i o n  
x x s  duly returned, and :I deed made  by  tlrc  lier riff to the  dp- 
fcndant  f o r  the  said 1 ) r e m i s c ~ ;  t h a t  t h e  .aid Allfrcd F lc ln i l~g ,  
re f~ is ing  to surrender  tlic possession, the  defrndant  af terwards.  

to n i t ,  on 19 J n l ~ u a ~ ,  18-14. b rougl~ t  all action uf eject- 
(2366) 111elit againrt the said Fleming i n  the  inid C o u ~ - t  of Plea, 

and  Quarter  Scqsiolrs to recol-er the  snliic; tha t  tlle said 
F leming  appeared and  was made  defendant in t h r  said w i t ,  and  
pleaded not gu i l ty ;  a n d  t h a t  afterwards, a t  Fel)mnr,x- Sessions 
1845, n judgment v a i  duly rendercd against tlrc. w i d  Flctnine 
for  tlic r w o r e r y  of the possession of the said ~ ) l w ~ l i ~ c s .  And 
the  counsel for the defendant f n r t h e r  offered, i n  i n p l ~ o r t  of the 
said issue on his par t ,  to p rore  tha t  afterward,,  v h e n  the  snid 
defendant wac entitled to  have a wr i t  of possescion :~qninst ihe  
w i d  Fleming on the said judgment, a n d  before i s su i i~g  out the  
same, the said Fleming agreed to become the  tenant  of tile prem- 
ises under  tlirl said defendalit, and  accordinylp did OII  10  March .  
18-13. accept :I n r i t t en  lcaw f r o m  the  defcndmlt mltil  9 October 
nest  t h e r e a f t ~ r ,  and gar c his note f o r  the ren t .  :lnd a lmnd. 
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conditional for  the s u r r ~ ~ d e r  of the premises to tlie dcfcndant 
. a t  thr, expiration of his trim. And the defendant's counsel 

prayed the judge to admit and allow the said rl~nttclr.i to b(3 
proved and g i ~ c u  in el-idrnce to the jury :I.: rclev:~nt :rnd c.o~npc- 
tent to ~nain ta in  the said issue on tllc part  of tlie defendant. 
But  the plaintiff's ronnsc.1 objcctcd to thr  said eriticncc mrd 
insisted that the dcfcndal~t, 11:tving I )~ei i  i~dmitted :I defc11d:mt 
in  the room and stead of the iaicl Fleming, and as his landlord 
to defend his posscision, n:rs not entitled to thc b e i ~ ~ f i t  of :1ny 
evidenccl wliich should not in law be admissible on the l ~ a r t  of 
the said Fleming, had he been the party to the said issiw : and 
that  in law the said Fleming- could not offer sncll eridcnce in 
support of such issuc; and tlrc. judge, lwiug of opinion ~ r i t l i  the 
plai~itiff's conilst.1, rc+~scd to :11lov the n ~ t t e r s  so offcred on the 
par t  of the defendant to be proved and suhnlittcd to the jury, 
to which opinion and refusal the defnldai~t  by his connscl es- 
cepted, and thereupon the judge, a t  the rcynest of the defend- 
ant's coimsel, lint11 set his hand and seal to this bill of cxce1)- 
tions, containing thr  said matters, and i t  is ordered to bo 
annexed to the said record, this third Monday of JInrch, 1237) 
1847, at the conrthousc of thc said chunty. 

There was a. verdict for  the plaintiff, and from the judgtrlent 
thereon the defendant appealed. 

l'l'nddell and .I. I f .  Ilalrqhto7l for plaintiff. 
Radgw.  G. TB. Hn y r ~ o o d  and m7. Tr. T T c ~ y c ~ ~ o c l  for defendant. . 
PE znsoi~,  J .  'I'l~c. hill of exceptions prcsentq tn o qnestions : 

Was Marsh, who, bv order. of the court. was sub4 tn ted  and 
made defendant in the room :uid stead of Flcinirq, entitled to 
the benefit of any evidence TI-hich ~ ~ o n l d  not in Ian. be ad111is- 
siblc on tlw part  of the said Fleming? Tt is not ncwrsary to 
decide this question, bccause we think there was rrrol. in tllc 
decision of the second qucstioi~. and it is quffieieut to SLIT that 
we see ]lothing to take this care out of the general rule, that a 
landlord who is admitted to clcfcrld is confinrd to such defense 
as tho tenant could l i n e  n ~ n d t .  

The  second qucs t io~~  is : W a s  thc defei~dant, rulq)osin: hi111 to 
be confined to such defense :I- Fleming wrs ill 1:lw a l lo~wd  to 
make, cr~titled in law to rely upon the 111attt.r~ or1 his part  to 
support the issuc? We frilly recognize t l ~ c  correc'tnc~.: of the 
general rule, that  a p ~ ~ r r h a s c r  a t  a <heriff's sale is cntitlcd to 
recover in ejectment against the dehtor, whose cqtatc he has 
bought, upon showing a judgnent, an eaecution sale, and sher- 
iff's deed in pursuance thereof. For  having paid his money in 
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satisfaction of the defelidant's debt, he is c.ntitlec1 t o  nliatever 
estate the defendant onned, a d  to the posbeasio~~ nllicli 11e had, 
and it is  right that he should be put into posies.io~~ \\itllont any 

contest with tlie defendant as to the title. 
( 2 % )  We call, hone\ er, bee no reason why, in the case under 

consideration, Flcming, n h o  liad taken a lease a11d tlicre- 
b-j- in effect acquired a new posseszion under a third person, who 
had brought an action of eject~llent and  as about to turn him 
out of possessioli after the purc.hase by tlie 1e;sor of the plain- 
tiff, should not be alloyed to make clefcnw, by illon ills that the 
person under nliom he acquired the nm- p o s x 4 o i i  had a para- 
mount legal title. If he had been put out of po-.esGoli, and 
then accepted a lease and elitered in  purwance tliereof, it ~ ~ o u l d  
be clear that he could make inch defense. Fo r  ~1111 elld should 
he bz. required to go through the useless form of being put out 
of possesiou, nlerelr to be a t  the trouble of going back again?  

A lessee for years, or  otlwr particular estatc, during the con- 
tinuance of the estate aitd wliile he holds the po+e&m ac.quired 
under it. is not allov~ed to  dispute tlie lesor ' i  tltle. After the 
expiration of the cstatc 111u.t g i ~  e up  the pozsessior~ to him 
of ~vho111 1 1 ~  got it, beforci hc is a t  l i bc r t  to bet up  titlc in him- 
self. When he has done io hc Inay a w r t  title, eitlier one n l i ic l~  
existed before he acceptctl tht. wtatc and lwqicqsion or o i i ~  snhie- 
quently acquired; hut he c:1111lot do so l~cforcl, 011 acco~uit of the 
prir i ty of estate. I t  ~vonld bc~ trcwrliery u l d  bad hit11 to at- 
tempt to vithhold possessioi~ fro111 lllm of ~vhom he rewired it. 

Tlie1.e i* no reason for a p p l v i ~ ~ p  thi- doctrine in it* fullcst cx- 
tent to :I debto]. in possw\io~l of 1a11d >old at sh~rif l 'b  ,rile. Ht. 
is not the tcrlant of tllc l i~~~*cl la ,c~~- t l~cre  is 110 privit) of estate 
-nor. did he r e c c k  thr  poivisioil f ~ v n i  hini. The  rights of 
the 1)urchaser a le  euficielltl ccc~ucd 1,- holding that Ile acquired 
w h a t e ~ e r  estate the debtor o~vned and has :I right to  the pos- 
session which he liad at the tin~cl of the salc. -15 1 o i 1 ~  :I\ mat- 
ters remain in atc7tci c/uo the debtor'z po.se\sion is rlot adrerss, 

but there is no  treachery or b:ld fai th in  his acquiring a 
(239) n c v  posse4oll wider a l ia ra~~lount  t i t l t~ in the manner 

oflered to hr prored by tllc deferldm~t in this case. 
PER CUKIAAI. .Tudqment rerersrd, and c~ot i ix r 7 ~  n o w .  
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APFEAL from the Superior Court of La\\ of ('11 zr . i ~ t  Fall 
Term, 1848, Caldwell,  J., presidi~ig. 

This was a n  issue of t lp .c isrwi t  t ~ l  I c o r r  :IS to all ~ I ~ S ~ I I I I I ~ ( V I I  

dated 25 November, 1843, and propounded as tho will of E l i j a l ~  
. Bell. I t  had two subscribing uitncssm, and they viere hot11 

examined. One of then?, Lassitt,r, deposcd that  lw was s m t  f o ~  
by the deceased to write his mill, but that he T V ~ J  unable to do 
so because he had the rheumat i i~~ i ,  arid that  the deceased the11 
requested his brothcr, Thomas Rcll, to write it. and he did so ;  
that  he, the witncss, was present nhen  the v i l l  ~ m s  writtcn, and 
thought the testator had understandi~ig and (3a~)ilcity to wake :I 

will; that  he mas, however, drillking dnring thc time, and bc- 
came a good deal intoxicated, but that 11e kne\v what 111. wa; 
doing, and dictated the dispositions of property contained 
in the will; that after  i t  was nr i t tcn  i t  was read o w r  to (240) 
the deceased and approred and eaecnted bg hiin, and at 
his request them attested by hiniself and the otlier witneisrs; 
that, the deceascd t h n  handed thc paper to tlliq \vitn(w to keep, 
and that  he kept it i n  his possession ~ ~ n t i l  April, 1st:. \rhcn 
one Farrow brought him a message from the decvns~d, rqucs t -  
ing him to carry the will to him ; that  lie a c w r d i ~ ~ g l v  did so. 
and that  the dcceased asked that i t  should be reat1 to him. 
which the witness did in  the presrncc of Fa r ra r ,  and that  thr  
decwsed then said lie was satisfied with it, and directed that it 
sho~dd  be put into his desk, which mxs doiir, mld that i t  mas 
found there upon the death of the party ill ,Tune following. 

The other subscribing witness, S e a l ,  drposed that on the day 
the will bears date he ment to tht. h o u v  of the dereascd for thc 
purpose of collecting money from h i ~ n ,  as a constable, and the 
deceased requested hini to witness a papcr, whirl1 he ackno~vl- 
edged; and that  11e did so withont knowing the rharactn. of t h ~  
paper, though lie suspected that it n-ai a will; and t l ~ t  '~liomn. 
Bell and the witness were present. TTe fnrther stated that  the 
deceased was drinking at the tiinc~ and considerably intoxi- 
cated, and . . in his  opiniorr \vas not ( 'npi~l~le of transacting hnqinwq 
generally. 

Fa r ra r  testified that  he was a neighbor of the deceased, and 
that  in April, 1847, the deceased mas sick and sent for  him, and 
that  he ment and stayed with him two or three days: that the 

1;; 
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dwc:i+* tl n :I< then p ~ r f  ectly ~ ~ h c r ,  not liw\-ing drunk ail\ -111 1.1 ts 
for w wul 71-eeki; that  he requeqtrd tlic ni tncis  to call on JA-- 
slter ;md a.k hill1 to bring lliiii hi5 11 i l l ;  and T I ~ I  hc did so, :i~ld 
Lassiter immediately brought it ; that  it  n-as t l ~ c n  1~:1:1 bv I , : I~-  
siter to the deceased in  thc preence  of the other \ \ i t ~ ~ r \ . .  <1;1r1 
he said it was his will and that  he v a s  sati;fied nit11 it, and 

directed that  i t  should be put into his dc&; that the 
(241) deceased was then of sound mind, and died in ,711nc rh-rr- 

after. 
A physician deposed that  h r  attended the c l t ~ ~ ~ i ~ d  4s or 

seven days before he died; that he \vns then ~ a t i o l ~ n l ,  and told 
over to him the contents of his \\-ill, vhich c.orre.lm~dccl with 
it wlien he heard it read after his death. 

h o t h e r  witncs- stated that  he lived ~ ~ i t l i   hi dwc:~-ed in 
1844; d i e n  drinking he frequently spokc of his ni l l ,  and told 
the n itness its coutents. and the>- corrcspo~ldctl 71 itli thc n ill a3 
read on the trial. 

Another witness depostd that  the dece:tsecl told him before 
the will was made that  Be intended ~nak inq  one. and that  about 
three weelrs after i t  n-as made the deceased told orcr its pro- 
1-isions to him, and that  lic n-as rational at the time, of tllose 
conrersations. 

The  deceased n-as u n n ~ r r i e d  and had no children, and. after 
g i ~  in, away parts of his l~roper ty  to ~cvc lx l  collateral relations, 
he gax e the bulk of it to hi< brotlier. Tlloi~~:r. Bell, 1\11o:11 he 
111adc. residuar-  lcgatetl :~nd  executor, and w11o i- t11c propoundrr. 

The counscl for the cawators t.onte~~ded t11:it unlcs; h t h  of 
the subscribing \vitnes.es testificd to rllc c.a!,nrity of the tle- 
c3eased, the p p c r  vas not ~ e 1 1  proved; and tllnt thc vibqeqnent 
declaratiolls and conduct of the deceawl n e w  not wfficicnt, 
~ ~ ~ i t h i n  the provision of the statute requiring tn o 11 itnesses to 
:! n ill. But the court n 8.. of a diffrwnt opinion. :lnd instructed 
the jurv that  if they found I I ~ I  the ~ ~ l i o l r  C T ~ C ~ C ~ ~ C C  that  the 
tlcceascd lvai of qound mind and 111c111ory :kt the time lir e ~ e c v  tcd 
the 1 ~ p ~ i , ,  they ought to find for the paper n i  a good nil l .  The  
jury pare a ~ e r d i c t  in fa\  or of the v d .  and from tile indqnlent 
:~ccordingl? tlic tareators appcnlcd. 

I C'. J .  Tlle C'ourt th i~lks  that t111. jiidg~iirnt oil:lit to 
bc affinmed. Thc Inn- m:rkcs t v o  iubvr ib ing n itnes-rs to n I\ ill 
indispensable to its formal execution. But itc, ra l id i t r  does not 
depend solely upon the testimony of those nitnesw.. Tf ~ l i c i r  

1 T(; 
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lncinory fail, so that they forget their :~ttestntion. or they be so 
wanting in i n t e g r i t ~  9.. willfully to deny it, the will ougl~t  not 
to be lost, but its due c s r c u t i o ~ ~  a i d  atta3stntion should be found 
011 other credible evidcnue. Tlw leadi~lg case on this point is 
that of Lolrr 1,. J o l i f ~ ,  1 131.. 465 ,  rn11ic.h n as n remarkable one, 
and fully establishes this jm~i t io i~ .  Tt 11as IICTCT, n e  beliere, 
been qu&ioucd, but lias beell always spokcil of n-it11 approba1 
tion. 111 J n t  X S O I L  c. Chlis tnznn,  4 Wend., 277, it  was laid down 
as ~ndoub ted  la\\* that if the subsc~ribing nitnrsscs a11 swcnr. that  
the will \I as not duly esccwted, yet i t  may h supported by othrr  
n-itnesscs or circ~mlstances. h this Court Loiuc v. Jol i f r  has 
been alwavs understood to he law. PI 01reZl T .  K ~ I  L.. 1 L X. ( I . .  255. 
For, although the law requires all the witnesses to be cdlcd. 
if within the jurisdiction, it would be most unreasoii:tMe to con- 
clude the party calling thenl, as to the execution of a will more 
than in  respect to anx other iustrument. Thc obligee must cnll 
the subsuihing witness to r2 bond; but :ir his testiit:on~- that  i t  
was executed does not conclurirely prore it.  so his denial of his 
attcstation or of the esecution by tlic obligor. docs not abrolutcly 
destroy i t ,  but the parties may g i w  othrr  el idcnce, that  i t   as 
or was not dilly csccuted. H o l l o ~ ~ t l  I - .  Lnzw~nce.  8 3. C., 40;  
1 Yhil. Rv., 473, and the cases cited. The  smie  wason applies 
to a will with eren more force. ,Is KIS said in ( ' ~~ouv i l  
1,. Kirk,  the subscribing witness to :I will is rather the (243) 
witness of the law than of the pa7. t~  calling him, and 
therefore the party is not bound to takc his testimony as t x e ,  
but ought to be at liberty to contl,adici mid discredit h i ~ u .  I t  
is  inlpossible thc 1,egislature qhould niean that one of the most 
solemn acts of a nian's life should be drfcatcd by the perjury of 
one man, or, indeed, any number of men;  and much less by his 
defect of memory or of 'I discrimination to judqe correctly of 
the party's strcngth of understanding. Fo r  as it is in ~cspcc t  
of the fact of CM cutioi~, SO it  I I I U S ~  be in respc1ct to tlw c:rpacity 
of thc pnrt7- clewased, wlietl~er the rlefwt 1)c nllcycd to aiise 
from insari ity or  the l e v  pcrrnanmt cause of iiltosjcnt ioii. The 
jury are not confined to the opinions given by the wbscribing 
witnesses on that  point, nor to thr  facts on \T-hich they snv they 
formed their opinions, hut nlay take their jnd;<iizent from other 
sources on which they r e l ~  morc. Here the whscribiug n-it- 
nesses concurred in  the facts which go to i11aBe up what is  called 
the rxeeution; but they differed as to the degree of intosication 
and of its effects on the party's nlind and inelnory. Thc weight 
due to their respective opinions must d e p t d  on their intelli- 
gence and the opportunitirs they had of knowing how f a r  the 
partY?sfaculties mere ordinarily 01-ercome b r  intoxication, and, 
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part1c1ilar.1-. t l ~ r  actua! effect> a t  t h ~  1111~r of ( ~ ~ e e u t i ~ ~ ! :  tllis irl- 
s t runwnt.  Perhaps the  j u r -  iniglit u c l l  li,rw d i ~ r l d ~ d  ;I, the) 
did, oli t h  comparisoli ill thout. rt~,l)ect' of t l w  tn  (I n lni(+>eb. 
Rut ,  a t  a l l  c 2 x r n ~ ~ .  n.11en tlicy t h i ~ q  diffmed ~t 1,111it Iiiixe beell 
pro1x.r to  lct the jury see by othcr Iiir,ins t h a t  in i,~(.: the 11art: 
had  a dispoqing ~ i m n o r y  : I I I ~  ~ I C V  ~\li::t 1ir \\.as aboilt. :tnd t h a t  
h c  n e c  only fulfilling a  revio ion^ p i rpo \c ,  iincl r l ~ a t  of \; hat  11e 

1,  .i ~ t ; ~ i ~ l e  i l l  ;I ~ I I \ Y I I  i- ~ iot .  like :I sl:111cIit(~r-11~~11 I ~ I ,  :I l i !~g-s ty(~ .  nmvs- 
s:l,19ly 01. /)!,!I,I(I f(lf.;(, :I n~~is;!ucc', I!iit if i t  lw  so l~ i i i l t ,  so kept. or 
so uwtl :is to cl(xstr~~!- t l ~ c  m ~ n f o r t  of' ] ! tS i ' .o i~ .  o\<.liillc n i l 1 1  occn]q- 
~ I I Z  : t ~ l , j o i ~ ~ i ~ ~ c  11r.t)111ist+ ; I I I ~  i i~~ l? : i i~ . i~ ic  tlirir !- : t l i~( ,  : IS  p l ; ~ r ~ s  of 
!1:1!1it;iti1111. i1 (low ~ I I ~ I ? I I , T  I I ~ Y ~ O I I ! ?  .I I ! ~ I ~ S ; I I I I V .  

A l ~ ~ ~ ~ . ~ ~ ~ ,  fro111 tlw Sulwrior  ( ' o i ~ ~ t  of  lit^ of h ~ > .  a t  Fal l  
Term.  1Y4h, PP((?<QI~  .I. presidil:g. 

T h i s  n7ai in  case f o r  erecting e:tablcr .o I l c x r  tllp dnel l i~ig- l ioi~sr~ 
of the  plaintiff as, hy tllc noise of tlic Iiolws iind the $111~11 of 
the lit ter,  etc.. lo  render  the plamtiff's 1iou.r n~rcol~ifor tahle  to 
l i r e  in ,  a n d  thereby much  impai r  i t s  ra lne.  Tlic  lain in tiff proved 

tha t  his d e .  ~ E ~ P I I  Mrs. Bates, about IsR9. pi~rcallascd i t  
(245) dvel l ing-hoi i~c and lot. situate on oile of tliti 11l.ii11 htreetc 

in  Wadesboro. and  being t h r  northwrst ( ~ ~ r 1 1 ( ~ : .  l o t  of tlw 
s q i ~ a r e  immediately ~ r r ~ t  of tlic coi~rthonre.  Tht. q u > ~ r ( ~ .  cow- 

17\  
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7ras offered tending to chon that, before the n r i t  isiued, a d7.a- 
greeable smell, arising from the defendant'. stables, co~~!d be 
perceived in the house of tile plaintiff in d e x p  ~vcnther. nhcn 
the >rind was b l o ~ i n g  f r o ~ ~ l  the 5011th to the hoiiqe, and t h ~ t ,  
although the defendant had a privy on his other lot, many pel-- 
sons used the stable for  that pur1io.e. Some evidence va. of- 
fered tending to sho~v that, before the writ issued. the defendant 
kept a stallion in the small stable. but not until the last of the 
summer. if a t  all, until the writ issued. The witne~sc.s con- 
sidered the ra lue  of the plaintifi's house, a. a dwelling, irn1)alrrd 
b~ the errction of the \tables so near to it. 

The court charged that  a stable, like a kitchell or ,i p l i ~  v, 
being a nwcs-ary appendage to d hotel. the defendmit. ill the 
reasonable cxercisc of his r ight . ,  7,:'s at liberty to r r v t  the 
-table., taking the c.1 idence as to t h ~  location of thc several 
lmlldings t o  be tiue. 1)rm idtd he did so In such a rilannc:. :I$ to 
ranse 110 un~~ccc- ,  I. \  daniaqe to the plaintiff. -1 inan i.; not 
I . P ~ U ~ I (  d to forego the rewsonabl~ 11.c of his on-n, ,iltliougil Irv 

u.inp it lie dori tlmlape tn his ircighbor to m u e  cxteilt. 
(247)  [t is c12111:tgc ,111<y]i ,  (7 i y i i ,  i u .  A .table differ. k ' ~  0111 a 

~ laughtr l~- l~r l i .  tmy:lld. or l iogp~n,  because tlip 1,rtti.L. *are 
uilnec+r+ny :>lit1 linfit to r  t o ~ ~ a a  atid ilronld be put in relnutc. ond 
out-of-rlie-n ay p l a ~ ~  If the drfcnd:rnt, bcforc the n r i t  i>;ucd. 
hy iicylrctinp to ha7 c 111s ?table. c.lrsnl~wd at Froper r i~ncs,  had 
-nffertd tho filth to accuinulate :nid 1~cc.oine iloi;oinc. the plziil- 
tifl n-onld be mtit 'cd to wcorer. So the rlcfeudant had ilo 
right to 11.r t h t ~  littl(. rrublr , n hich v a -  io near thr. plaintiff's 
dn-clling, as a str,nd for his stallion. and if 1 1 ~  did so, before tllis 
TI-rit n a. iqcned. ille  lain in tiff T, auld be ~i i t i t led  to a d i c t  

Verdict for the dcfcndant. Motion for n rx  tr ial  for  ci w r  
ill the charge, nhich  n as refi!scd. Jrld.inc:lt. :and the plaiirtiff 
appealed to the Supr( me Corn r. 

Xr I I r\,. C. J .  I t  n ,I,. x e  think, a f:air jnf~re11ce for t!ir j111-r 

from the in-trnction~. as ;' 7,hole. that tho defrnd~nt ' ,  >t,ihle 
x i s  not I nui-?ripe t.1 the plaiiltiilf. because the act of the de- 
fendant in l)uilding it ~ i a q  but n reasonable use of his ovm in 
erecting an useful appeudage to lijq hotel, avd t1wrefo1.f. tile 
darvape to the plaintiff n7as not unnecessary. Thuq r e z a r d d  
the Court does not conc11r in tlie instruction. T t  ic true t11,rt :: 
-table in a town is not, like a slaughter-houre or a i t - e .  ncsc t ,- 
sari]- and prinzn f n t  l e  a nuisance. There mu-t hc plaic- in 
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to\i71~s for kecpiilg tile horses of the people living in thexu or 
resorting thither; ir~ld if t h y  do not annoy others, they arc both 
harmless and useful e~ectioas.  But, on the contrary, if they 
be so built, so kept or  so used as to destroy the couiforts of 
persons onning and ocdcup~iii: adjoining preniisc-; :lilt1 i ~ ~ ~ p a i r  
their va111c~ as places of l~:tbitation, btnbles do ther.-b! ijccolllc 
nuisances. They are nct  (necessarily) su ; bnt tlic,,~ ~ILY,-, 

becolne so. 2nd we think t?i:lt of the dei'e11~?,:1it T :ls ill (318) 
faci so. Thwcfoie, the iustructions, as  applicd i o  thi, 
pai*ticul;rr case. n w e  calculated. v-P thi~llr, to inis1c:td the j:llY. 
I n  res1m.t to the filth :rnd sniells ~ ~ h i c h  itlight or  did ai i ie  froiti 
it. tlie Coilrt entirely concurs with the dircctiolls to  the jur,v: 
and we suppose the jury must hare  thought tliat u o  serious in- 
convcnieme was sustained by thc-i plaintifi's f:lruil~- froin that 
cause. F o r  in  that respect a stable may be likened to a privy. 
which decency and con~enience render indispensable. But tlw 
prlqwietor cannot protect himself under tha t  plea i i ,  by neglwt- 
ing to cleanse it, hc allows i t  to beco~nc offensi\e in the adjacent 
houses o r  grounds. So c:irc must be t:rken to prevent a stnblc 
from incommoding tllc neighbors fro111 thc ordurc deposittd in 
it. Bnt if the adjacent proprietors be ::nrto?cd I)r i t  in any 
other manner. mhicl~ could be aroidrd, it i n  like lnmlner bccotnes 
an actionable nuisance, though in itwlf :I stablc be a conreninit 
and 1:lrvful erection. This stable, i t  appears, was n wooden 
buildinq, with a plank floor so colistructcd tliat t!le stamping 
of the horses on it created such a noise (hp mid i~ie l i t  as coi~ld 
be Iicnrd, not only througllmt the qquarc ou nliich it and tllv 
plaintiff's house wcre situated, but on all adjoining squares 
and, i n  the opinion of the n-itnwses, impaircd the valiw of the 
plaintiff's house as a d ~ ~ ~ e l l i n g .  That. ~ i - e  think, amoullts in Ian 
to such a disturbance and annoyance as to bn 211 actionable 
nuisance. I n  R~.rrdlcy v. Gil l ,  I Lut., 69, i t  m s  held that  build- 
ing a smith'? forge SO near :mother'\ home nnd inakin5 such 
noises with the hammers that the onrner.s could ]lot slecp, T T ~ R S  a 
nuisance, for  which an  action m~ould l ie;  for. tlior~ph the trade 
of a ~ m i t h  he a necessary one. it innst he c:~i.ried an  PO a s  liot to 
injure others i n  the neighborhood. That  xtsc is cited and ap- 
proved by Chief 13riron Com~yvs ,  Com. Diq., Action on the cnsc 
for  R nuisance, A ; and, indeed, the is in itself 
so reasonable that every one must ndniit it .  I f  that be (249)  
true of a blacksmith's shop. because the tloiic of tllp l x w -  
niers at unseasonable tinwq deprixed a pcrseil of his rest, it  i n u ~ t  
be much worse from the stamping of fifty h o r ~ c s  oil boards laid 
on sleepers, so as to make a lond sound. Tt is ob~~ioi l s  that  tltr 
effect complained of must have a r i sm from thc \ f ruc t i~re  of thr  
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1. .\ S ~ I . : I I I W I .  1 1 1 ~ 1 ~ -  ; i c . c q ~ T  thr, tl(.iir-er\- of :I I I O I I ~ ~ .  a111l i t  ih coo11. 1111- 

Icss thr obligee refl~sc to ~,;rtif!. tllc. tle~li\-r!.!. I~nt i l l  t h ~  :~lhe~~rc~r 
of pl'oof to the coiltr:ll'y. s11cl1 ~.:ltifi~.i~tioll is ~ I ~ C S ~ I I I I P ~ ~ .  
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S T A ~ L  0) S O l r r l  I[ ( ' ~ K 1 1 1  TA \ - ( ~ l ' ; l l l ~ C '  ( ' ~ l l l l t ~ .  
L o n  IT , I  A I L S  i x  TIIL,I<, ~ w I . ~ ~ I . , A  lh, 'l?11:1t v c L ,  S a t l ~ a l ~ i e l  King, 

William Barbee and T)a\ id U. -1lsohrook. all of Orange Coluity, 
in the Stat(. aforesaid. : IW held ,ri~d fir111ly boui~d nilto Ja~ l i e s  
Iredell, Esq., Gowrnor, cite., justkes of tllc. ('ourt of Pleas and 
Quarter Sessions for thcl coul~ty  of Oral~gr ,  ill the su~i i  oi' $1 0,000, 
to be paid to the said justiccs or the sui.\-iroi~q of them, 
their executors or  adininist~xtor., ill trust for the benefit (251 ) 
of the child hereafter ii:ri~icd. ro~nmitted to the initiou of 
the said Kathaniel King ; to \vhich l ) : ~ p ~ t w t  ~ ~ 1 1  and t r u l y  to be 
made we bind ourselves, mid each of us, cwc.11 aud ereiy o ~ ~ c  of 
our heirs, executors or  adniinistrator~,  jointly and scwrnlly, 
firnlly by t l~csc presents. Sralrd v i th  o w  iealq, alrd h t e d  this 
30 May, lS2h .  

'rlw coilditiou of the a b o ~ o  obligatiou is  such thnt whereas the 
above bounden Nathaniel Icing is constituted and aplx)iir+d 
guardian to Elizabeth F a n n ;  ilo~v, if the said Nathaniel King 
shall faithfully esecute h ~ s  raid guardianship, and particularly 
shall well and tmly  secure and i m p r o ~ e  all t 1 1 ~  cstate of the qaid 
Elizabeth Fann thnt shall come into his possession for the 
benefit of the said Elizabeth Far111, aiid shall rcndrr a plain and 
true account of his wid qna~d ian r l~ i l ) ,  on oath before the jur- 
tices of our said court, in all c a v y  as required by act of Qssem- 
bly, and delivcr 111). 11:" to o r  p o $ ~ t ~ , s t h e  said Elizabeth Fann 
of all such cstatr or wt:rtch a, shc, ought to bc possessed of, when 
lawfully reqllired by said Elizabctll Fann,  01. such other persons 
as shall bc 1an.fully rmpowered or authorized to wceive the 
same, and the profits arising therefrom, then this obligation to 
be void; otherwisr, to remain in full force and virtue. 

(Signcd and sealed by) R. J. Rrsc, 
W. B.<RHI':L, 
n. B. ~ ~ l . q o U K o O 1 ~ .  

The breach assigned in the declaration was thiit the said S. 
King had failed to deliver and pay over to the said E. Fwnn a 

1 q:; 
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large amount of property n-hich he had rewired as her propert>-. 
Pleas, general issue, coi~ditions pr fornled  and not b~oken.  

l u  sul)l)o"r of tiic aciioli it  rms p r o ~ e d  that llie defendant 
liad signed : r i d  sealed the 1m1d in wi t .  and had liand(4 

(252)  i t  to tlic Cllerk nf Orange ('ouiit>- (,'olu.t ; i s  his bond, aiid 
that it had 1,eulaincd anlong ~ l l c  wcordi: of that 1.1ffiw 

until this suit \:-as b r c ~ ~ g l l t .  I t  v a s  furtller sho\ru, by a copy 
of the record fro111 0r:lnge C'mnty Court, that :it X a y  Tern1 of 
that  court, ld4, :I jury? p u ~ p ~ ' t i l : g  to act :I;IOII :I w i t  of l i i x~cy .  
found Elizabeth Fnnn to he ill a xcak and deb;!iiated state of 
mind, and that, it  n a s  i;li;afe and  iiljurioux to tlio.+e interested i 3  
the p rope r~y  s~th,ject to Ilrr contl~ol that it should remain longer 
in Iier possewioii; that upon rhnt finding oric Jolm Kilson was 
appointecl hcr guardian, and upon liis death Satllanic.1 ,J. King 
was appointed her guardian a t  May Term, 1898, and entered 
into the b o d  non- sued u l~on.  I t  77-as further shown tlmt Eliza- 
beth F:~liil Tras dead and that the relator wax h r r  adrninistrt;tor. 
And tllo l (~ i )o i  t and u c c ~ ~ ~ u l  t of t ht. co~ilmi>*io?ier to TI 11o:il the 
mattcr l ~ d  been referred was offerrrl ill c,\ idruce to -1lov t l lv  . 
amount of tlio plaintiff's damages. 

011 thr. part of the tlcfendant it nu:, 4 lonn that no petition or 
writ of lunacy could be found among the records in  the Count> 
Court ill :lw matter of Elizabeth Faan.  

And it n a s  contended by the defendant that this action could 
not hr  w i t a i ~ i e d :  Fi, \t, because there was no del i~er-  of the 
bond ; 5 ,c c,trclly. Lwause tllc bond n as ~ o i d  for uiicertaintp and 
r epugn tmi~~  : and, t7~ i r d l y ,  because tlic T erdict of the jury did 
not find ElizaLeth F a n n  to he cit11c.r '111 idiot or  a lunatic, : ~ n d  
therefolcx that tlic appointment of the <guardian bv the court 
n a *  n nnllitj- and rhis bond g i ~ e i l  b~ thr defendant \\;I* ~ o i t l .  
And Ills IIonor na;. requcrted so to charge the jury. 

But  it was agreed by tllc co~mqcl of the partic.5 that  his IIonor 
should leiervc :he que:,iio~ls of Ian-. and that  tht. cnqe should 1113 

subiilittcd to tllc jury. and if t l lq-  4~oulcl find for the plaintiff. 
a114 hi; IIonnl., upon consideration, slionld Lc for thc dcfmdant 

upon the quchtion,. rczw-I cil, tlleri tllr i>i'di( t -hoidd lw 
( 2 2 3 )  get aqidr and a noilsuit cn te~cd.  

The jnn- f o l d  for tllc plaintiff: and on another da>- 
of the tern1 his Honor delirered his opinion adrc.r.c to the plain- 
tiff's right of rccoT.erTy. Thereupon the verdict n nq ~ c t  nside 
and judgnlent of ~lolisuit entered. from nhich t l ~ c  p la i~~t i f f  ap- 
pealed to the S c p ~ w ~ c  Court. 



a matter of regret if. from :my i ic+~t in the bond or any legal 
ol;?jcction, the defend:ni~ conld r l a c i c  t l ~ c  pc~~forlliuiic*e of : I ~ I  

undertaking deliberate17 cwtcred into by hini, and t lb~,o\i  the 105. 
q ) o n  Mrs. Fann's estate. 

The defcndant has put IAiiself upon his leg;~l rigl~t-. as Ire* 
was a t  liberty to do. and tlic question i- n.lletlicr Ilr iq in la\\ 
bound to make good the 10s.. 

The counsel for  the plaintiff properly admitted tlmt the paper, 
could not be sustained a i  an official bond, and declared upon i t  
as a common-law bond. 

I t  was prored that the h o ~ d  ~ v a s  signed and sealed arid dc- 
lirei.cd to t l ~ e  Clerk of O r i ~ n ~ e  C ~ U I I ~ J -  C o i l ~ t  by I-lip 
defendant. We think this v a s  a sufkicirut de l i~e ry .  A (254) 
stranger niay arcept thc dclivcry of tl~rl h i d ,  a i ~ d  it is 
good unless the obligee ref~lses to rat ify the, dclivcry, but ill 
the absencc of proof to t l ~ c  contr:lr.y such ra t i f i ra t i~~n is pre- 
sumed. 

The sccoi~d ob.jectiolr is tliat t l : ~  bond i5 lo id  for  ~n re r t a i l i t ?  
and repugnance. L 7 t i i p  pw ii"dt;lr I I O H  r i t iotuv is a rnaxim of 
law by which all usclcss ,ind u~r l~ imning  ~vordq arc to be reiected. 
provided enough r en~a in  to aialcc the clrcd sensible. The  words. 
"justices of the court," ptc.. "to be paid to the said justices or 
the survirors of them." c l i c . . ,  are useless and umiieaxin.;, mid 
convey no definite idea. and arc, il~orcfore, to bc rcicc~ccl, l ravi i~g 
an obligation to pay ,Tames Iredell the s u n  of $!O.C)OO. Pitfv 
v. ( r '~ .een ,  14 S. C., 291;  T'oilJ~ooX c .  R n m ~ t t ,  13  x. C., 263; 
Richardson 1:. TTalZ, 23 N. C., 297, :ire raws in point :ind fully 
sustain this position. 

The  third objection iq that, as the verdict of thc jurv did not 
find Elizabeth Farin either a "h~natic" or an  "idiot," the appoint- 
ment of a guardian by the court TRS :I nullity, and thiq bond, 
given by the defendant, n-as r-oid. 
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:iiid, tl:e:rforr, that  lip ii imt In1111d I)! h i<  m i d e r t a k i ~ ~ c  dclib- 
( . ra tel  e n t e l d  into. L-120x1 ~ 1 x 1 ~  :]greed -tatc of facts  "liis 
month  i s  -hut." a l ~ d  hc ilia11 not 1):' nllon-rd to take ~~il\-:int;lge 
of his o n x  n ~ m ~ g .  

7'11~ f w h i l i i ~ ~ i  rules of tlir d o c ~ r i n c ~  of estoppeiq :rrcJ .aid to l ~ r  
odiouq hut t h iw  is no r u l ~  b e t t c ~  oalcnlated to do jui t icc  nnd 

c ~ \ : ~ l u d ~  rli.;honeqty tliaii tha t  b! XT hich. r h e i i  onc ~o1einnl;r 
i P.i.7) adnllt. a fact  e i ther  by his   on^^ -\lords o r  acts, a n d  i t  is  

acted upoli, he shall not c.;c:ip~ fro111 liability by  being 
11ra1d to g a i i i ~ a v  it .  I t  riolates a l l  idea of justice f o r  tllc cle- 
t'ciid:iut to t h a ~  i t  n 8.; against tllc ljolicg of tlicx la\\  for  hi111 
to g i ~ e  the  I)oltil, and  thereb-  enahlc K i n g  to in-\ nde the r ights  
of Mrc. Fa1111. and. tlirrefore. t h a t  he rhollld ]lot h~ !)ouiicl to 
answer f o r  tlir  acts of X i n g  as h e  had luidertakni  to do. Xrs .  
Fan11 l i i i d ~ t  l i a ~ e  comlilained tlmt 11(~  lias no riellt to do -0. 
Tlic illeqnl al)lmintincnt v a s  not tlie con.idrration, nor  v a s  the  
bond thc inrll?(~einent f o r  ~ n a k i n c  rhc amoin tu ien t  : it was a col- 
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The judgitieiit belon illust be re\ e r s d .  a d  a judg~r~cut 
cdercd for the plaintiff upo11 thr I cwlict, xccording to (256)  
the agreement of the parties. 

Pm ( ' T K T  w. Jnclgmc~~t 1~1ersr t1  a n d  j ~ ~ d q l i t > ~ l t  for (lie 
plaintifl. 



o t l l c ~  petitio~lers, the s a d  Sam11 'uchg, :(: the time of her mar- 
riage, under the agc of tn e n t y m e ;  and they rublllit. tl~crcfore. 
t h t  t l i v  arc in nc n-ay bouiid )I;- the said ;)rocedings." Thc 
allegat~on fnrther states tliar thc~,e pnl tipi  ha^ c i~een nifollliid 
and belime that  the w r l l ~ t  n:is neither in Ian llor ill f a , * t  tlzc 
viill of the deceaseti, bnt :; trs a forgery; that n ;tliili .ix ~ ~ l o u t h ~  
before i ~ ~ s t i i n i i n g  thi- suit t h e -  had leninccl, and belic~ctl the! 
noulrl bt. able to prore, rhat .Iiortly after the &:it11 7E Johrl 
Ec,l,  J o l n  -1. Xohescm (in uhose hand~vrit inq iilp nil1 I - .  ::l~rl 
r h o  is one of the cxccutorc arid the father of :L lad t o  x h j m  one- 
half of the cstntr is s i ~ c ~ i  b ~ -  the paper) :md T T ~ l l i a : ~  .Tone- 
(1~110 iq the father of another i d  to nhom the qtlia. !I"lf i d  +hi. 
e-:,lte is qi~-en,! held n secrct m ~ e t i a g  in r roo111 ~i tlic .; lit1 
JoI~c~., in n-liich one Xl:~milton D i i ~ i i  :ill2 on* Cmj:iilii~! T ) Y T - ~ ;  
wpre accnqtomrd to sleep. and thnt thcv nelp  orclertd i i y  Itoh- 
eson arid Jo i~es  to  lea^ e tlu. room. n hie11 t h e -  accordi~lely did, 
but not until the!- nere  enabled to  disco^ rr thnt the s:~id Kobe;on 
via- cng,lccd in framing iomc in~ t r imer i t  of m - i t i n ~ ~ ,  tllo11~11 
t h , ~ ~  could not tell n-hat, but c l i w x w ~ d  that  the said partie.. 
Rcbe-on mld Joneq, 11 ere aasiouq to conmil  i: : that  thwe liar- 
tics c x p t ~ t  to ~ ~ O T - P  b~.. a number of 17-itnesscs, n h s e  kno~.iled:c 

of the nlatrer llas recently come to th:% ears, that  the 
(238) signature to the paper is not in the handn-ritinp of .To1111 

Ice%. Th? allegation also states other  matter^ ~vll ic!~ tlw 
par ti^^ qny thry ncrc  a t  the bringing of this suit able to 1)lvrc. 
which it is not material to mention, as no evidence ic e i ~ c a  rcL- 
spectinp r h e n  There i i  no affida~it  in support of the :~llega- 
tion, ~ x c e p t  that  of JIcNortoil, tlic husband of the par t7  I,~-di:l. 
who svcars that  he belipws the several mnttc~,r  .;ct forth ill tlii, 

al!eq:~tion to bc true. 
cJoh~: -1. Robc.;on. thc s v n i r i n g  executor, put in :I comitw 

allcg:ltion, in vhich  hc states that the r i l l  m-a. exei.ntcc1 bl- ~Jnhri 
Kc:]. and that  upon thc~ ir ial  of the issue the fact 71-as f~ i l l v  
prol-ed b r  hinlsclf and other.. and that  ~n?ns -  vitne=cs xe re  
esamiilrrl to the halid~vriting of the said T h ;  and that all t l 1 ~  
ncxi of kin of John Kea n e w  parties to the iswc, incliiding t h t  
three niece-, Lrdia ,  F l imi~ct l l  alld Sarah  King. n h o  a p p r a x d  
and 11-ere made parties in the County Court by their father and 
guardian. Solomon King ;  and that  the rauee n-ar ;)rowclited 
both in the County and Supcrior Courts ~ ~ i t h  earnc';tncsi and 
viqor on both sides, and 7%-ithour col!uqion in  any respect betn-cell 
the parties or  either of them on the oppoqite .ides. Tn wpyort  
of the allegation on tha t  point, Robeson exhibits a transcript of 
the appointment of Solomon Ti'ing to br  the r e p l a r  guardian 
of hi. two yolmgcr daughters. El izabr t l~  and Sarah ,  bv tho 
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County Court i11 February, 1832 : m d  also the transcript of the 
rerord of the court, i n  which it :Ippc:lrs that the will v:as pro- 
poundrd by the legatees uanied in  it,  and was "contested by 
Lydia King, Elizabeth King and Sarah Ring,  by their guard- 
ian, Sulomon Tiing, and by Kinchen Kea," and by others; and 
tha t  Solomon Xing pray~'c1 tlrc :~ppeal and ei~tcrcd into the bond 
for its prosecution. 

Upon the heai*iug in  the Rul)c~.ior Court, the court r ~ f i ~ s e d  to 
call in the probate and disiniqscd the allegation. and the cause 
Tras brought here by appeal. 

St,.a?tgc for plaintifl. 
VJ. A. Haywood for defendant. 

T I X .  C. J. The cause wholly fails, so f a r  as i t  is sought 
to h? \ e  a retrial of tlie issue on newly discorered eridence. The  
testimony of thc Xessrs. Davis is entirely inconclusire; and, be- 
sides, i t  is  fully explained and repelled by other persons n h o  
were in the room with Robeson and Jones a t  thc timc lo x%ch 
they refer. Some witnesses have been exanlined as to the hrrnd- 
writing of the sigmatiire to the nil l ,  who gi re  the opinion that 
i t  was not that  of Tica, the party deceased, and some esprcss 
doubts of it. But  r\ idence of that kind will not slifficc; foi. i t  
is only further evidence to the sanle point which mas in  contest 
on the trial, and of ihe same character with tha t  then g i ~ c n .  
The  rule is correctly and forcibly laid down for such c a v s  in 
Peagram v. Iiilzq, 9 N. C., 296, that  it is not s~ifficient that  tlie 
newly-discovered c~ idence  goes to repel the ad\-e-elmr,?s charee, 
but it mnqt destroy his proofs; and tha t  iq explained in the smne 
caw, when i t  subscqnently came up ( 9  N. C., 603), to mcnn 
that  i t  must show the former verdict wac obtninccl bv snrnrise 
and perjury. Indeed, the argument here put the wppcll\nt's 
case entirely upon the ground that  these persons ve re  infants a t  
the tr ial  and were not partics to that  procepdii~g. Rut it is a 
mistake to say they -\\€re not parties. The record s h o ~ w  they 
were; and they appcarcd by their father. and it is certain that  
he prosecuted the case on their beholf bona f i d ~ .  and the present 
allegation colitains no suggestion to the ront rur ,~ .  The  a r m -  
ment p w ~ i ~ d q  on tlic technical ground that t l~c rc  is no citation 
on file for  them, nor ord(lv of iword  appointing a guardian ccd 
litem, and therefore that  thcy TTWP not "in any 1-mpt.r ilionilcr" 
made parties. However illat might bc a groimd for a 
writ  of error in n proceeding according to the collrse of (260) 
the conmion law, i t  cannot hc listciird to as the foundation 
of an application of the kind now before nq. That  rnusi t.c2-t 
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1. \ \ : l ~ r . l ~  ;I t l rfrutl i~~~t 11;1s l 1 c v 1 1  ;~rrt.slctl II[)OII I I I ~ , . ~ I I ( ,  ~l~ 'oc .cw :111rl 
giws bail. ;~ntl. ; ~ f t c ~  j11t1~11t'::t. the 11;ril sur~x~ntlcrs hi111 to tilts 
shevie. out of ter111-ti111e. 110 c~swutioii l i :~ving I K Y L I I  i ~ s u ~ c l  OII tl~tx 
judgment 11or any c o ~ i ~ ~ i ~ i : t i t ~ ~ t ~  pr:~yrtl I J ~  the l)l;lintiff. if  t l~v 
sheriff releases hi111 U ~ J O I L  :I Iwntl to :lpj)e;tr ; ~ t  court ant1 t;~l;c tl~tx 
Iwnrfil of tl1r2 iusol\-ent !;I\\.. the, slw~.itf i s  l i ; ~ l ~ l t ,  f o r  : I I I  c , i ; c ~ r / w .  

APPEAL from the Superior Court of La\\ of Be \r  I o w ,  a t  Fall  
Term, 1548, Settle, J., presiding. 

This is an  action of debt on tllc. hoi~d of the defenda~it a.: 
sheriff of Beaufort, and the breacll assigned is the vo111nt:ir~- 
escape of 0110 Davis, a ckbtor to the rclator. The case is this:  
After judgment in a n  action by the I-clator iigainst Dal is, hi, 
bail surrendered him to the defcndmlt i n  racation ; and 1111 took 
from Davis a bond in the penalty of $429.50, paJahlc to the 
relator. reciting that the relatoi- had recovered jndgme~tt 
against Davis ill the  count^ Court for $ 9 S l . i 6 .  and thtb 1 2 6 )  
lztter had k e n  surrendered by the bail, a i ~ d  ~ i t h  the 
usual conditioil for the appearance of thc dcbtoq. a t  thcl nest 
C o u ~ t y  Court to take t h ~  oath of insolvency; and tlie sheriff 
then set Davis a t  liberty. thc next colubt Thr i s  aplwared 
and mas adniitted by the court to take t h r  oath, though it was 
opl>owd by the relator. Evidence was giveu that TT-lien T)aric 
was surrendered he had ~-~roper ty  to the r3li1e of $30. Thc 
relator moved the court to instrnct the jury t h a t  hi' W:IS elititled 
to recover such damages as. in the opinion of the juiy, he had 
sustained from Davis being let at large. But the court dircctcd 
the jury to find for the defendant, and thrp  did 4 0 ;  :lnd the 
rclator appealed from the judgment. 

Shnzr, with whom was J .  11. Rrytcrc, for plaii~tiff. 
Rodrrlan and Stn117y for defendants. (274) 

RUFFI~Y) C. J. The Court is of opiniou that  t11c instrnctioi~ 
was erroneous. The act of 1822, according to the letter, pro- 
vided only for the d i scha rp  of debtors taken upon a cnpias tril 
satisfncic~rch~rrr : nnd i t  was contended in S ' m n l l ~ ~ v o d  r 7 .  IT'ootl 
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19 1. t ' . .  356. t l ~ r t  it n a -  t ~ ~ l i f i ~ ~ c t l  to that -ingle tzse of ,111 
ar rwt  npon a v ~ r i t  of execution. Eut rhe C'onrt held that its 
true i~iterpretatioil extended it to  that case. u-hich n as, that the 
debtor \ms surrendered in courr I)? hi. hail after j u d p ~ i ~ ~ i t ,  :,lid 
the creditor prayed him in  cu~ tody  as in c ~ w n t i o l ~ .  !t n a s  .o 
held because that  n a s  subs tant ia l l~  a c t r .  I . ,  requiring tile sheriff 
to l i e ~ p  the debtor ill cloqe custodx, and rendering lrini Ilal~le 
ill clebt tor  an  escalje. Tr  11i,~~~nenul that  d i l e  that r61qe \ \as  
\ub  / I / ~ I " (  the Lcgi3lature T as  pni.ii~g in l'??,6 011 the Revised 
Statutci. and there ve re  added. after " I  tr l i ~ / l s  o / l  c1 r t~sJ i l c i 1  71- 

( l um " thesc. other nords. "or be ill cu.~ody h~ inrrci~der of 
ba;l d t c ~  judgment." Up:ui tlioic n ords, n c pre-11 ile, the 
sheriff acted and his Honor foundrd hi\ opinion in this c2aie. 
But nc. think that is putting on them ill1 e1roneons construction. 
TTe 1,n. e i ~ a - o u  to knon r l ~ t  the a~ucndment ,' ,ii made for the 
1 ~ u r p 1 ~ ~  of COT (~13ing the p i n t  ~ , h i c h  had tlien arise11 i i ~  L \ ' I I I ( I ~ / -  

if,oorl 7'. TtToo~l mid for that p u r p o ~ c  n~ereli-. T11~ ohjcct n a s  
to m:ilie the act expre;; T O  that  point;  n h i c l~  t l ~ .  ('our;. l l o ~ e ~ e r .  

held. :I fen7 months afternard>. io be \rirllin it. ncc,)rding 
1 27;))  to a sound construction, u ithout ~110s~'  :?ordq. llthollqh 

the nords of the amendil~el~t  a r r  general, yet it 1; to be 
co~iside;.ed from the subject-mnttcr a ~ ~ d  context, 1~11:1! qort of 
custodv and surrenclrr b r  bail is ~ e n n t  in the act. I t  seems 
to thr  Court clearly that i t  is a r n ~ t c , d ~  at the initarice of the 
cwditor. ~~-1lich can ( n l ~  he n l i m  it i i  orGnrcd the roui't l ~ p o n  
Iiii luotioli. : l i  in cxccntioli. 7'hc p ~ o i  i~ioii.  of tliv act of Iq22  
in other H wts  r cn ia~n  unaltered, anti 1 plall~lv 1)oiilt to 
wch  a ill.to& as that i nen t lo~~ td .  'rlltl bond ;. I O  11.. for the 
dcbtor's : ~ p p ~ a r a n c e  a t  the cowt "to nhich t l ~ c  t xecutioil sll,111 
' c ~ctuimnbir." and '(in t r i ce  the nn~ount c~t the debt." I f  the 
\xrwndrr  be in court arid the debtor lw coin~nit t d  ill csecution, 
+hc  sheriff has the means of knonjng his duty in tho5e respects. 
just a i  if he had a i\ rit of esecwtlo~i. Ellt nhen t 1 1 ~  hurreilder 
1- t o  the, illrriff in I acation, hon. can he knox a t  n h t  oourt the 
:\ppenrancc is  to be or in ~ v h a t  sum the b m d  iq to he taken? 
H e  llaq nothing in  his li,nlds to i l~ fo r l r~  hiill on ihosc. points; 
111< ii irla!- 1 ) ~  th2t thc court ill Tilli~.h t h ~  judgilleilt n a i  1 ~ 1 1 -  

d ~ ~ c d  i-- in ,s distant part  of the State. That  i i  n inaterial (#om 
iideration. for ,  if the sheriff can d i scha r~e  the debtcnr out of 
caustcdy in nl'\* l)articulal. ease, h r  is  bound t o  (lo it.  TTe think 
it clear that rhe la71 could not nlenll that  the sheriff J ~ o n l d  be 
obliged to lnt the debtor a t  large a t  his risk, ni thout fu rn i s l i i~~g  
him in  ere~.y  wch  case with the certain lwanq of knonine f o r  
\?-hat sum and n ;th n h a t  pro~is ions  he lnnst t a k ~  thr~ bond. 
But the act p r o ~ i d e s  for no such things in the caw cnf a w r -  

1 'I2 



render out of court. 011 the cont18ary. it c-onstantl.ir s l~wl is  of 
the debtor within its purview b e i ~ ~ g  oile ill custody '(at t l ~ c  ill- 
st:tnccn of the. creditor. Tllat is  so whvn i t  dircrt.; to whoin 
the bond shall be payable, :ind tlie noticcl e i w n ,  :ind in other 
: I  Besides, thcrt: a i  no ~~eccas i tg  for any fi lr t l~cr provision 
as to persons ill custody for n a r ~ t  of bail t l m l  that  in the 
court law of 1777. which nutl~ori,.c~> t h i r  discliargc, "1)y (276) 
rule of courtn-a provisioii ri~nde, no clonht, i i ~  r c ~ f c r c ~ ~ ~ ~ c ~  
to the practice in similar cases i l l  Euglalrd, \vl ic~rc~i~~~oii  21 rulcfor 
a s u ~ ~ c m f ~ d r t r s  is awarded for such a prisonclr, If tlrc creditor 
imre:~sonably delay to dccllare, or  to proccxed to trial, o~ to c11:rrgc 
in execution after jndglwilt. 1 Tidd PI.., ~ h .  13. TTlml :I hnr- 
render b j  tlic bail in tcr111, thc  r o i ~ r t  uoldd discll:~rgc t l ~ r  drlbtor 
if the crcditor upon noticr declii~cd p r : + ~ i n g  him ill custody, as 
in execution. If the surrender be to the sheriff i n  rawtion,  the 
party would in like rl1anncr \)c disc11:lrged 011 htrOrnc c o q l r r s .  if 
upon reasonable notice the crc (litor would 11ot dt 1' 11 el. '1 ( u.  v7. 
or  a. c o m u ~ i f t i f u r  uudcr section 22, ch. 115, T,n\\.; 1777; or, 
doubtless, thc ronrts 1r1:ry IIL:IIUI r u l ~ s  for a ~ t / / ) ~ ~ < ~ ' i l ~ i r s  1 l p n  
such a surreudrr to tl!c sheriff, if tllc. rrcrfitor, nftrr rc,:zon:rble 
no tic^, d l  not charge the dcbtor i l l  cwvution. But t:, c.11arge 
him i n  execution must bt. the act of the creditor. 'I'lic debtor 
cannot place 11i111self in cwm&n, 11or c:rn his bail, so as to 
deprive the creditor of his e x e c i ~ i i o ~ ~  :~gajnct the prolwrtv of the 
debtor, which the creditor might pwfcr,  at l ~ s t  for thr. t i l n ~ .  
It cannot be supposed tha t  the law rllwnt that  the shcriP ~I!ollld, 
without any process to guide him, o r  :my authori t ,~tive means 
of ascertaining thc creditor's de~nand  or wishw, h obligncl, or 
be a t  liberty of his own head, to let thc debtor a t  large. Tlwrc 
is  another very material consideration to be taken into :lccwmit 
on this subject. a d i scha rp  from c ~ s t o d p  1111dcr n rule 
of court, tlic creditor ;9 not conclud(d fro111 l ) roccdinq : ~ q ~ i n s t  
the body; but he may have any cwcution n ~ ! ~ r i n ~ t  the 1)roperty 
01' person which he nlay dccm at the t i im ~ o i t  likelv to be 
effectual. But  by this othei  modr it may bc 7 : )  co~rtr irrd that  
the debtor 111ny and conc~lnsi~elp t l i s rh~iye  hin~rclf ,  
and that, in ~ i e w  of soon ha\ inq the mean9 v i t h  which hc rni& 
be compelled to pay the debt. if fhc cwditor could bv n 
ca. sn. qet a t  him. I f  the debtor be actuallv i ~ ~ ~ p r i s o n c d  (277) 
for  ..$-ant of hail, cvclii before judpnclnt, he may t:ike the 
oath of i~~so l r ency  after twenty days, 137 the nc2t of 1773; and 
so he mar ,  if he be thus in~~)r isoned after  j u d g ~ ~ ~ ( ~ n i ,  wlictl~cr for 
the want of bail o r i g i ~ l a l l ~  or upon n surrender. Both of the 
cases stand precisely on the same footing. 'T'l~e Legislature 
never meant to comppl a creditor to t:lke the debtor in execution, 



and thereby cnt himaelf off from other proreis. 1101. ( 11:t1)1t' thc 
debtor, without going to prison, by :my concert x i t h  111- h i 1  or. 
the she-?iff, to conclude the creditor as if he had taken t lw  o i h c ~  
party ln  execution. What the lav 1ntJan-, in t l ~ .  firit place, i- 
that the creditor shall not keep his debtor in prison indefinitely 
without charging him in execution ; :111d, in tlii. r l c ~ t .  t11:rt ~vhm 
the debtor is charged 111 esrcutim~ he3 nla:, keel) ultt (1:' pr~son  by 
g i ~  inq a bond nit11 good scciiritic 2 to I l : i i  the dcbt. 01 ;o r i \ e  11p 
all he has tonards its satisfaction : i l l e l  t I talw 2111 ')at11 t1i:it he 
has nothing, or no more. FOT :111:!1t that ~c r a n  see in thiq 
case. tllc d ~ b t c r  might ha\ tr:ln-tc~i i ~ t l  to the ri.l:~tor t h t ~  little' 
propert? hc had, if the q l ~ ~ r ~ f f  haci ]lot r l i d a r q c d  him. 

Pm C u n ~ a ~ r .  Judgment r c ~  r ~ ~ r l .  and 1 rn71 c ( 1 ~ 3  n o  P O  

Ci ted:  Vrnl a.  Flake.  32 K. ('.. 120. 
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bond; "they ~ i ~ a i n t a i ~ i  that the estate of the said Xril Ilcwry is 
responsible for this cleficiency, and the defendants llaring 
the share of the estate of the said I-Iezekiali Boilham in (870) 
their hands, to which the representatives are entitled, 
they h a ~ e  a right to retain thc same, or so much thereof as shall 
htl sufficient to pay, satisfy and discharge the said deficir~ncy." 

.I referci~c-c, was made to the clerk to take an  account. The 
r lrrk made fi report, to which the defendants filed an exception. 
The case earne on to be heard upon the petition. ailswei., i - q m r t  
illid ~scep t ion .  TllP exception n.ns ovcrrulrd and the r q w r t  T\ as 
c o i l f i r l ~ d .  :tnd a dccrce for the petitioners, froirl aliiclr tlw de- 
fcndanti appealed. 

S f ~ . i r n y e  and IT'. -1. JT'riglzt for plaintiffs. 
S o  counsel for  defendants. 

Paa~sory., ,J. The petitioners clailu the personal estate of the 
intestate as his "heirs a t  lax-" and "distributees." The mord 
"hrirs" is used to denote the persons who are entitled, by de- 
scr l~ t ,  to thc real estate of a deceased ancestor. I t  is  appro- 
priated to that  purpose, and when uscd in pleading, i n  refer- 
ence to ~ C I ' S ~ I I N ~  estate, it  has no rwaning, and must be rejertrd 
as wrlJusoge. 

Thc: other n-ord, "distributees," is ncw in pleading, but 111y 
brotlier J7cts7~ and ~nyse l i  deem it admisei hle to denote the per- 
sons who a w  (lititled under the statute of d ~ ~ t r i b n t i o n s  to the 
p ~ s o n i t l  rstnto of one n ho is dead intestatr. 

N o  one ~ o r d  has heretofore been used for that purpose. 
and i t  has bee11 necessarx, i n  order to c o n v y  the idea, to lnnlre 
use of a pnrap11r:tse or set of words.  tido do^^." and "next of 
kin" are solneiimes used in  pleading, but tliesc words are in- 
sufficient to cdonrey the idea ; for "next of kin" rrrwns nearest 
of kin. a ~ l d  does not include those who are entitled bv repre- 
sentation. Tllc statntc of distributions uses the words "next of 
kin of the intestate, who are in equal degree. and those who 
legally reprwent them." To avoid the use of so many 
words, i t  is certainly desirable t o  have one ~ ~ i ~ o r d  to con- (280) 
vey the idea in  referencc to personal estatcl; and as there 
is  a necessity for ?~i lc in ,q  n ~rwd, mc can see no objection to the 
word "distributees." I t  comnlends itself, because it is new and 
has not been appropriated to any other use, and is as fit and 
seemly a word as feoffee, mortgagee, bnrgainee, bailee, endorsee, 
etc. W e  know the word "distrihutee" is now in coilinlqll use 
among the lcgal profession, and the fact  that  it  lias been adopted 
by the 1)1mfesqioi1 :111d tlw T,~,gislatme. notwitl~qtnndin,rr the serere 



. . 
E r r l r . ; ,  C. J .  I I a ~ i i i g  the ini-fort~iiie to tliffrr i n  o r i ~ ~ l o n  

nit11 my brother< oil one p o i l ~ t  in i h r  cn+. 1 l i~uqt  t:ilio tlie 
ljbertv of s ta t ing n l j  rea;oir : n ~ l d  to 111:ikc. inj-self the more ill- 
rcl!ipihle, I ill <tat(, the c ~ q c  aq it  a l , l ~ ~ x r ~  ill the record. Tliiq 
is  a pttit ion f o r  ail nccouct and  diqtribntion of the  pcwoual 
pstntc of an  intrstatc. T3czelii:rh E o ~ i l ~ n ~ i i .  It n-as filed ill rlic 
County Court  by  h i 1  Henry ,  Sa t l i an ie l  Bo~i l lam,  a n d  .;is otlic~r 
per-on?. i n  Dcceiilber. I s4l". :nld it  s ta4 r. : ..'That TIez~kia l i  Boil- 
l l a ~ i i  died some > cars s i~ lcc  i~lteatattl and  po.~(lsird of o r  cwtitled 
to many negroes a d  T O  ilioni.>-. ~iotc.. ho11d.;. and  other  per-,)lid 
1)ropcrty: tha t  your petitioner? a r e  tlie diitrihutees and heirs 
a t  I:in of the said IIczrkial l ;  t h a t  a f t e r  his dent11 administrat ion 
of his  p r r w n a l  estate ~ r a ;  p r a r i t ~ d  to S r i l  R r l i r ~ ,  a n d  tha t  lie 
had i t  i n  possession a considerable t ime lonqcr t h a n  i n  l aw lie 
wa.; cntitlrd to kcep it,  and  then died: nrtd t h a t  t h e  w i d  zdniin- 
i;tmtion n a .  thereupon granted to r ' l iarlr- Hem.! and .\whi- 
bald F. ;\Iur.phy; that  the  said cstate required 7 cry  litt le delay 
in qettling \I-ith the heirs, your petitionerq: fol. your  pctitic3lic.r- 

l0I-i 
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show that  there ucre  lid difficulties or very little to preT cnt the 
said administrators from paying and settling wit11 thc, Iicirs 
aforesaid ; that the said IIerlry and l h ~ r l h y  c~ontilnle to detain 
the said negroes and othcr property, although callcd 011 h- \-ounS 
petitioners to settle with them as  the distrihutecs a11d lwirs a5 
aforesaid." The pra jer  is that the adul in is t ra to~.~  may Iw de- 
clred to scttle aild pa! ovei- "to said hcirs tlicir portio~l, o? to 
scttlc v i t h  the court, so that o u r  ~ ) ~ t i t i o i i e n  Inn? r c c ~ i ~  c thpi~ ,  
due 1woportions; and also that  your worships will : l ppo i~~ t  t l~rcc~ 
colnmissioncrs to divide the said n~groes  :unnnq tlle lwiri :I' 

aforesaid," and for gcneral relief. 
The a1lswer adn~ i t s  thnt KcGI H P I I ~ ~  : ~ d ~ n i n i s t n d  o11 ( 2 S d )  

the estate of the iilt~~st:tte IIczekiah Boiill:~n~, :11d statc1\ 
tha t  the defendants m r e  his smeties for the, :rtl~ninisiratioll. 
and that  the said Neil died intestate and S a t h a n  Ihil iai l l  is his 
adnlinistrator. It thcn insists that  the d~fcndan t s  '(arc boulicl 
to account to tlie adniinistrator of S c i l  T h r v ,  arid no1 tlic~ 
present petitioner, A1111 IIcn1.y 01. 11111. r!~ildren" ; :111d it 11rorwds 
furthcr thus : (Tlicsc~ defcnda~~t .  sliow t11:lt N ~ i l  TTeiiry eoi71- 
mitted waste in  tlie ~~i:rnagc~nleiit of thc estate to tllc r n ~ ~ o n n t  of 
about $800, and is responsible to the. distri11i1tec.i of the said 
Hezekiah therefor; and they maintaiil that  ilic <,state of tllr 
said S e i l  is responsihlc for this dcficicnc~, and that tlicsc, dc- 
fendants, l i a ~  inp the slinre of t l ~ c  cstxtc of tlw sxid Hexeltiah in 
their hands, to wllich tlie reprcscntatircs are ei~titled, they h a w  
a right to retain the same or so n~ucll  thweof aq shall be snf- 
ficient to satisfy the said deficiency." 

Ti1 Jiine, 1844, i t  was refrrred to tlw cal~rk "to takc nn ac2- 
coui~t"; and in  Septeniber following lie reported: firqt, an a(.- 
coimt bet~wcii  Neil Henry, the first admirliqtratoi~, and the 
estate, on which a balance of $1,673.39 xws foiind due to the 
estate on 1 January,  1841; and. secondly, an account between 
the present defendants as administrators arid tlie estate, on 
wliich a balance of $2,179.78 mas found d i i ~  to t l ~ c  cqtatc oil 18 
July,  1844, arising from the hirc of nepoes,  wlcs of property 
and money received on bonds to the intestate. 

The  defendants excepted to the report becai~sc "they are not 
liable for the amount rel,orted to be due f ram S(, i l  Hc~ l rp ,  but 
only responsible as administrators rlc hot! i u  T I  oil for s11c11 ~111115 

as have been by them received." 
From a deerep in  the County Court in favor of thr plniiitiffs. 

the defendants appcdcd;  and in  thc Superior Count the cxccp- 
tion was overruled and the report confimied, a11d a d c c ~ w  111:lde. 
i n  ~ i ~ h i c h  it was declared "that the petitioners are cntirlcd to 
distribution of the estate of Hezckiah T3onha111, dereasd ,  and 
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(233) that  S e i l  Henry admir11,ztered oil the wid (+tate :ri~d 
gave for iureties to his administration boiitl iI1i1 def'c.litl- 

ants. Cliarlc- 1lci~1.y aild .\rchibald F. 31ur1)1i> ; t k ~ t  tli(1 q i d  
Sci l  :lied illre-t'rte nitliout 11'1~ in4 : ~ d ~ r ~ i l ~ i q t r ~ ~ d  tl~c, ,,lid (>\ i ;~ te  
of the .aid ITc./t~kialr and I I I . I&  di.tribiition t1ic1~tv)f aiiiong hi, 
next of k in ;  at thi. time of liic de:lrh the said Scil  11ad in his 
llniitl - of the -:lit1 wtate tli, \uin of $1 .(iTR.n!) ~i~r : rdn~inic t rwd.  
O I I  v ilic,li lie T\ a i  :~wountn!~le~ for intrrest fro111 1 . T L I I I I I : ~ T ~ ,  I s l l ,  
iri:i!cing ul)  to t l l i~  -11111 of ST(l?..il : that there i i  111 tlir 11:{nil. of 
tlle i l i f ~ d : ~ ~ ~ t ~ ,  ~ ~ t ' l l i ' ~  :111i1 ~ I I I I ' ~ ) ! I > .  ii\ aclil~inistriltor~ 171 / ) O I I / C  

~ o t 7  of the intebtatc. Tii./t.ki:ih, the zum of $d.lT9.7\, ~ri t lrout  
taking i~itc, :ic~c,ni~t 1hi~ hal,111c~2 ill tlir. 11and~ of S t ~ i l  IIeli? t t t  

, he  time of 11i. dc:itli, n it11 thr. irrtc.lmr tllo:cwi~ ; i ' oc  I\ liicli Ijal- 
nnce n;th i i i : i , ~ c ~ - r  : ~ J ' , ~ ~ , ( w i t l  tllc detend;rnts nw 1i:rljle; :\lid 
that t l l ~  n l iok  l iabi l i t~  ot r l l c ~  dtd'ci~ilants to the plaintifl'~ :. fo r  
tlic snill of v4.562 6%. \I i t 1 1  ~ n t t ~ i ~ - t  on $2,179.7\ f i ~ , ~ , i  10 Srp- 
teiilber, 1544, L I I L ~  uli  $I,fii;I.;%!j fioin this tillit, 111itil p:~i(l.'' 
There 71 a s  a dccree ac~mrdi~ig1~- for p a j  il~elit t r the plailiti ti5 
and for c ~ i - t b  in both court.: and the def~nclants .ippcalrd 

I t  has Iwml stated a t  thc bar that  -Inn Henry, of tile 
plaintiffs, is a !laughter of the intestate Bonhani, a n d  tllr n idow 
of S e i l  Henry, the firbt adn1ini~tr;itor of Bonhnni; ,111d that tlic 
questio~rh iiiadi~ :it tlic hearing. : I I I ~  11 hich tlie partic- elc\ircd to 
present lirre. :we whc>ther the t l i i t r ibut i~c  s h v c  of rhc. n i f e  
rested in her husband or .urrired to I r v ;  and nl1c~tlic~1 the, de- 
fendaiita are cl~argeablc ill this w i t  for tlie decoc tar i t .  if ;illy. 
of S e i l  Henry. Rut :r ~ i r t  liminary difficult- cxi-ts :I, to the 
facts necessary to raiw tho-r. q~iestioni. Tt is not +tated ill the 
pleadings that  Neil Henry  mas the lil1~haird of the petitioner 
Ann, or  had any corii~cction ~ v i t h  thc. intc-tate'i estate. ~ s c c p t  

as adniinistrator. There is a r aguc  s t a t e ~ n ~ n t  in tlic aii- 
(284) svier thnt tlic tlefeildants are bound to nc'immt to the 

administrator of Neil Henry, and not t o  t l i ~  pctitioilcr, 
Ann, or  her children. But why he 4oul i l  ncmnrlt to oncl i n  
preference to the other, or, indeed, to either, is irot .ugpcsted, 
and can be conjectured only from the i~~forinatiolr c.ominuni- 
cated by the bar. The Court cannot, tllt.11, detcrn~ine the qiies- 
tion as  between thc 11usb:ultl a l ~ d  wifc. :is thc 111:lrriagr. i.: not 
alleged, and consequently could not be clcclarcd. 

So in respect to the otlier question. tlrr inquiry is nt vc,ss:~rily 
presented i a  the firqt instance, ~ h c l l i c ~ .  the ])laintiffs h a w  a 
right to the estate, before it can be coniidercd nllcther tllc de- 
fendants are to be charged ~ v i t h  this or tllnt tlclnand. I t  is 
indispensable that a plaintiff should iii his l~lratling give liim- 

19s 
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self a title to tlir thing lie dntiands. for the court canuot declare 
one which i s  riot set 111). These plaintifis say they arc the 
"heirs a t  law and distribntecs" of the intestnte Ronlia:~~,  and 
they pray that  the defendants Inay be dwrecd to pay to "the said 
heirs" their portions of the estate, and that tlic negroes may be 
divided "ainong the heirs aa ilfowsaid." Thc plaintiffs, thcrc- 
fore, claim as "the hcirs :rnd distributees" of the intestate,. The 
statute distributes the ~ )c~ iwi i a l  c5t:lte of att intestate among his 
"widow ; ~ n d  vhi ld~en or lwsr of kill in q11:11 degree o r  tlicir 
legal rcl>rese~itati\ cq," iuid not to tlw Iwiri. Tlte term "ltcirs" 
has no propc~. qigiific:1tion in w.lrwt to tlw right of succ.cediiig 
to personalty. T t  is  oftt.11 uscd ill T\ ill\ a71d in inilccurate con- 
~ e r s a t i o n  to signify, in a11 i1111)ro1)(11. se~tw. children, sometiines, 
and a t  O ~ ~ L C I .  times, d e ~ ~ ~ n d n ~ ~ t s ,  or issw, or t i~arest  of kin, or  
the l ) e r ~ o n ~ w t i t l c d  undcr the st:~tntc of distributions; and 
tlwsc diflwent meanings ; ~ r r  a~.rirec? at i't.0111 the context. But 
it,  surelv, would  tot I)(' tolwrtcd in  leacl cling as expwssiug 
either of those senses, r o n . ; t i t n t i ~ ~ ~  :I title n~ lde r  the s t a t n t ~  to 
the pel.son:rl estatc of air i~ttc,t:ltc., al'tc'r drhts paid. r p o n  that 
point, howcrrr, ntv hre t l~rrn  nitd I c o ~ ~ c u r .  

The othel- ternt by d i i c l ~  the, ~,l:lintiffs drscrihe thctli- (295)  
selves and make title is  yet more objcvtiot~:tble, as I con- 
(wive. "Heirs" is a n  English word and a term of the l au ,  and 
is therefow ~mderstood, thoupl~ iitlpropcrly applied to thiq wb- 
jcct. But "distributees" is not a word a t  all known in thc l a ~ v  
or the langnage. Unti l  my brotlicrs told me that they u~rdrr -  
stood what i t  meant, I must hunlbly beg pardon for raying that  
I looked upon it as a ncwly inrmted barbarism, and without 
any settled sense. Indeed, 1 do not now understand from what 
source the meaniug of the ternl is drrived. 1 believe i t  is a 
phrase which is sometimrs used in coiilinon parlance by persons 
who are not of the profession and (lo not aim a t  accuracy in 
speaking on legal subjects. Sol~ic~ mernhers of the bar may 
have, thence, fallen into the us(, of it sometimes in discussion, 
when precision of expression is of the less importance, as there 
is  opportunity for explanation. Ru t  those who indulge them- 
selves in  that  mode of speech are so sensible of its impropriety 
that, as Judge  Bend~rson remarked, in Cwom 1 1 .  H~rr inq ,  11 
N. C., 393, they seldom use "distributee" without an apology; 
knowing that  i t  i s  not to be found in any English dictionary o r  
English book-much less i n  a law book. 1 believe T may add 
that, up to this day, i t  has not obtained admission into mlp 
American dictionary, though a t  least one of them has been sup- 
posed to h a r e  taken in every word that  could possihlv be tol- 
erated. Rut mhcn nsed it has not swrned to me. nt least, to he 
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dcilts as ex:unples of the Sorius of p r o c c ~ d ~ n g ,  :I, \\(,11 as stand- 
ards for scttliag the p i i~c ip l c s  of the law itself. 011(1 d c p : ~ ~  
t n x  fro111 the rill(> in\ itci : t no th (~ ,  :md this 1)rl),mds nntil 111, 

rule i~ left. I think judgeb, n it11 n h o l ~ l  is the ch:lrge of ])re- 
servii~g the law in its integrity aud adnlii~istering it 1111ifor111ly. 
ougllt to m w e i i r e  i ts  estahlisl~ecl forins and steadfastly ii~sist 
on their dnc obaervailcc as t l i ~  best g ixr rd~ of thc l a r ~  itself. Tt 
is  a l n a ~ ~  safe, s f t r w  . ~ l l ) X ' ,  t r ~ ~ f ~ q r c c r v  I ' ; U C .  111 this caw, for ill- 
stai~cc, if an inquiry nrw directed to aicertaiil nho  ,rye cntitlcd 
to the pcrsou:rl estatca CJC tlw d w w w l ,  and in nha t  p ropr i ion \ .  
i t  surely n o d d  not I:c ord (wd  i l l  the t c w ~ ~ i  cf thc. tition, t h ~ t  
is, to inquire "wl~o arc tllc 1:eiri :111d tlistl3mtcv~.: of the. irltmtaw 
Bonham." I f  i t  would, I I I I ~ : , I  say i t  would be for tlir fiwt 
time in this Court cil~cc I lia\ (, heeu :I 111en1ber of i t .  The  vo rd  
has nolr and tlien been iu bills. but :11v ays \\it11 so~wthi i lg  c l i ~  
which mabled the Court to rcject it  and thml 112~ c cwoiiqh to 
give thc parties a title, :I\ I)r saying t h t  tht. 1)laiilti ffs n-cre the 
cl~ildren of the intestate, or  tllc like. Bu t  I ail1 i )wr ly  col&Ient 
that 110 d c e r ( ~  or O I ~ P I .  :I:I- 1):lssed n l~de r  illy i ~ o t i c ~  with '(dis- 
tributees" in  i t ,  1101. clwrcr~ Trade upon a Bill describing thc t i t k  
of the plaintiffs by i t  nlow. I feel bound, tl~cwforc,, to c3spresi 
thr  opinion that  the petitioil ouqht to be dis~nissc>d wit11 caosts. 
I shonld, perhaps, 11aw 110 ohjcction to rc~~landiirg thc cosc, if it  
had been asked, ~o as to let in a ~ ~ ~ e i ~ d n ~ c ~ l t s ;  as it is probablc 
the plaintiff5 inay 1)e t l i ~  widow :u~cl c~liilrlreu of Iionhaln. But 
in truth,  the pdit iou is so dcfcc.ti\rl and all tlw proceedings ill 
the cause so ~ e r y  loose and iilSornla1 that tllc 11ccdfu1 
amendments would aluount to 111uch the saule as it new ( B S )  
petition. Besides, tlic qcestions bc tvwn the parties can 
be better raised by a bill making the adnlinistrator of Keil 
Henry  a party, so as to make his estate, if any, directly liable 
for his deuasfncit. Rnt  aq i n r  hrothers thi111; diffcrentlp, the 
cause must, of courqc, he disl)oscd of as they may order. 

PER C u ~ r a a r .  Petition to be dismissed, unless the plaintiffs 
apply a t  the nest, t n m  to hear tlw cxusc remanded. 



I ,  .i 111:1(i(a 11ib \\-ill i l l  1,q';7. i 1 1  11is O \ V I I  11;111(l\vriLi11g. 11ut ~m~t tes ted .  
; I I I ~  i t  \\-:IS 111;1(v(l ; I I I I I ~ I ~  11iq V ; I I U ; I I I ~ P  1):1ptw. M t ~ r \ ~ : ~ r ( l s .  in 
ISA!l. 1wi11g ; I I I O I I ~  10  I I ~ ; I Y ( ~  l h i s  1~o1111try. lie (lel~witwl t11is \villq 
1 t 1 1  i t  I I i t !  I I o r  nfe-kecl~i~l::: II('1d. 
i!1;11 this ( \ i l l  I I I J ~  of' its~l!f , ! ~ i ~ ~ ~ ~ l ! ~ t  to :I repul~licntio~~ of tht~ will, 
: I I ! I ~  111;1t t 1 1 ~ ~ 1 ~ 1 ~ f o ~  I ; I I I I I  :1uil1iu,~! : ~ f t ~ r  IS:;: (li11 I I O ~  1 ~ 1 ~  1111111~' it. 

bra 1: flwlt~ the Supc l ior  ( 'ourt of L a v  of F,ixT~,c I J  \ rw, at 
Spring T ~ J I I U ,  1643, Coldicell. -7 . .  !)r~sidinp.  

Louii D. Y;iiwn made lliq r i l l  on 26 Xav. 1333, and therciii 
t le~ised to E1ii.n ('otteii tn-o lot- ill the t o ~ m  of Tarbol-o, v~hich 
h r  then onl~ctl. ITe a lw  devised to John F. Speicht, thc chair- 
man of the County Court of Edgccombe, and hi' s i ~ r c r ~ s o r ~  in 

office. the residue of his estate, both reill and prrsonal. 
(289) for  the use and benefit of the paupers of that rounty, to 

be appropriated and managed under the . np~r in t~ndcnce  
of the justiccs of the peace of the rounty. The 11 ill \ \as in the 
testator's own handwriting :rnd s ig~~ec!  h~ him, a d  at thr  time 
deposited by him among his valuable papers. I n  154i, being 
about to leave the State. he deposited with a friend. for  cafe- 
keeping during his absence, his ralunblc papers, including his 
will, and hc died while absent. Eliza Cottrn died before I M i ,  
and, between the making of the TI-ill and 1947, the testator pnr- 
chased a tract of land. The defendant claimed both tbc, land 
thus purchased and th r  lots d c ~ i s ~ d  to Eliza Cotten, under the 
residuary clause in the d l ;  and the7 are also claimed by the 
lessors of the plaintiff. n-ho are t11~  testator's heirs a t  law, aid 
have brought t h i ~  suit for  them. On the tr ial  the court held 
that the premise. passed under the will to the defendant : and 
the plaintiff w f f e r d  n n n n v i t  and appealed. 

R. F. illoorr for plaintiff. 
11'71 ifrrl;c't for drfendantq. 

RTTFIX. C. J .  I f  the heirs at law be not entitled. it  must be 
by force of a reprlblication of the will, or  the operation on it 
of the act of 1844, ch. 83;  for  nothing was better settled under 
the former statute of wills than that  land purchased after the 
making of the will did not pass bv it. hoverer general the 
terms of thr  devise might be. The  reawn 71-a? that a devise is 
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a conveyance, and therefore luust operate on a specific subject. 
F o r  the same reason, if a devise failed by the death of a derisee 
before the testator, the land did not fall into the residue, but 
went to the heir a t  lam; for, although land may pass under a 
residuary clause of a 15 ill, as well as personalty, yet there is tliis 
difference in thc opwation of that claiise on ;.ealty and per- 
sonalty, that  it  takes iu evc~ytliing of the latter kind that 
is  not well dispcsed o f ;  wlmeas, ill respect to tlie former, (290) 
i t  takes in o i~ ly  n-ll2,t is ]lot hc>fore g i w n  away in the 
will-for each gift of la id ,  wl~ether so in  terms or not, is in 
lam specific, and one t . a n ~ ~ o t  hr e n l a r g d  by tlir failure of the 
other, unless there be a limitation over ill the event thxt hap- 
pened. Morris v. D'nd(vdo~ i .  TFTilles, 293 ; H o w  1 % .  Do,  t r , t o i , f h ,  
7 VPS., 137. Tt wl.; one purpobe of tlie act of IS44 to altcsr the 
law in  that  point. The. ql~estiol~.  then, reall- is. From wliat 
time tliis will onerated. 

Nothing appears in tli(> probate of tlie mill to sliovv that {lie 
Court of Probate undertook to d e t e r l i ~ i ~ ~ e  that  qucstioil; and, as 
f a r  as i t  is  stated, it  was proved as a will speaking in respect of 
the land from its date, and not by forre of a republication. I11 

Jiggct ts  P .  X n n e y ,  5 K.  C., 258, it  was held t l ~ u t  ;I will of this 
kind, unattested and written by the testator and &po.;ited ainolig 
his valuable papers, did not operatc f1~111 his death, hut from 
its datr. It mas strongly argued that, as the date Tvas an imma- 
terial part  of ail instri~nient, the public~ation wa.; to bc referred 
to the period at which tlie mill bwanie of forw. R u t  thc conrt 
thought that the i)itblic*;ctioii was to b~ ~ ' ~ f e r r d  to its date, and 
tha t  the l)rcii.r.\atior~ of it by the tc'stator alllong hi.; \aluahle 
p a p ~ r s  ims  !lot a ~~c~l)iil)lic~ntioi~ of it fro111 day to day as long as 
he l i ~ c d ,  but o11ly tlw wcogi~itio!~ of it :IS :I s~~bqis t ing  will, in 
the same I I I ~ I ~ I I I ~ T  i lb  his keeping it ~ o l ~ l d  be 1 q a l d 4  if i t  had 
been an attested 11 ill. 'I'he same p r i~~r ip l t -  ieellls to :~pply ~vit l i  
equal fowc to what done in this cast,-if that  qucstion 11m7 

bc open for thc decision of the Court, as we suppose it to be. 
We do not I I I ~ ~ I I  to say, if a tcstator clc~livc~r his lmlograph d l  
of a prior date to a 1)c~soii for safe-keeping, in ~ n c l i  tcmns as 
show an  intention that  it shall speak as a will from that time, 
tha t  such acts and declarations nlay not amount to a publication 
or repuhlimtion then. Row t l ~ t  would br \re do 11ot a t  
present undertake to consider, tliough v7c suppose it ~vould (29 1) 
amount to publication. But we (.oncein> that if :I publi- 
cation can be thus shown, there n ~ u s t  be a plain c ~ x p r f m i o ~ ~  of 
purpose that  what is them said and donc should be :I repnblica- 
t ion;  by which me mean that  the part- nieant the instrument 
to operate as a11 in s t rn~~ i rn t  of that date, and not of that mhich 
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it bears npon ire face. It reqniws strong proof of tlie intentiou, 
bemuse it is in apparent conflict 1.vith tlie instrument itself, 
~vliich he is taking the nlealis of l ) r e se rv i~~g  ill its origiiwl form, 
and ~1-11icl1, therefore: it  is to 1)e a u l ) ] ? ~ ~ ~ d .  11ri i~ci l  f i / i , i r ,  :it least, 
he meant to operate ncrordillg to its form. IIcre t l ~ p  case .tnt-i~:: 
s i~upl-  n dcl i rer -  1,- the !rst:~tor to a~lother  per-on of a 111u1iber 
of 1-aluable 1)apers for preserratioll d u r i ~ ~ g  an abmlcc of 11nc.e~- 
tain tluration in n clistnlit coilntry, 2nd {l in t  : I ~ ~ O I I , C  t l ~ c v  11:ipi~s 
a i s  i l l  But it docs not seem tlint n singlr vmrd n;as said 
of the 11-ill in pa r t i i da r .  01' that tlic fricnd even knwv tli:~t onc 
of tlle m i w s  n-as a will. I t  was in truth nothinc more than a 

L L ' 
mod? of pre.ervntiori of conr eyancw, securities. anti this will 
ill tlie stroilg box of a friclid, illitcad of his onn,  and i i  liarel7 
n rcropiitiou of tlif papers as a +ubsisting nil l ,  nitliont any 
reference to the t i~lle frorii n-hich its mb&cnce was tci he reek- 
o~ied. but leaving it to speak for itself on that  hcacl. I t  is no 
niorc. :I relmblication of this than it would have het.11 of all 
atte,tcd d l .  S o  doubt a codicil nould be a republication. 
aud, if that had hcen executed  wording to the act of 1784, in 
either \i:~y. it n~onld h a w  had that effert. But that noillti be 
an act of an explicit character, though i t  m r  once lliuch con- 
tested nhetlier a codicil x~ould be a reimblication of a nre\-ions 
i l l  I n  thc casc here there is nothing whaterer by vhich  nrore 
can be collected than that the p a r t -  treated thiq paper :I\ :I n-ill 
in 1847; but, without something more. it  must be taken tliat lie 

treated it,  not only as then being so, but a. ha1 inp hem 
( 2 0 1 )  so from the time he made it. If it had bcen n-ithont 

date, it  ~ ~ o u l d  necessarily be otherwise; but it i q ,  t l ~ c  
court holclq that the instrument is, as a will of land<, to hc re- 
ferred 8.: to the period from nhich  it operates, in respect of its 
publication nierely, to the date of it.  

I t  -\\-as f i~ r the r  contended for the defendant that the ?asp is 
c.ox erned bv sectiorr 3 of the act of 1844. ~vllich enncta that  c w r v  
k i l l  shall be construed, \~-itll reference to the real arid pet.son:;l 
estate c ~ i ~ i p r i s e d  in it,  to s1)eak and take effect as if it had been 
executed immediatelr before the death of tiic testator, uuless a 
cositrarv intention shall appear In- the vil l .  The rule of con- 
struction laid d o ~ m  by the statnte is clear enouqh; but still i t  
reillairis io be as(~~rtainec1 to  it hat wills it  is to be npplicd. Usi- 
donbtcdl~ ,  it ha.: i ~ o  application to d l s  before consiliil111nt4 by 
tlic dcath of the maker. The Lcgiilature did not nican to touch 
wsted rights h~ charicing tliix rileailing which the Ian garc  
to an inhtrlment a t  the time it 11-as executed a i d  n m t  into 
operation. The  qnestioii is, nhetlicr it Tva.: ilitcnded tr, change 
the meaning and legal cffect of a l j~w\ ision from n1i:lt it Tr a. 
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when i t  was made, into soiuething (.I\(., bec:rnw the ])arty l i ~ e d  
to the time a t  which the IJc~gislaturr said that such provisious 
should hare  a nleauing diffcrci~t f i ' o ~ ~  that i~nported I y  the in- 
strunleul, a t  its ii~ccption. I\-c wnceirc tlict it w i ~ i  not 50 ill- 
tended, arid tha t  the constrwtioil rllcrc 1)rescribrd :~pplirld otlly 
to wills t l i~reaf  tel- to bc esecutcd or lwblishcd. S c ~ l f  P I .  r .  H r . y i ~ ,  
26 N. C., 1!M, it is true, is 11ot :ill  :luthority ill lmitlt, hccause 
the statute on which the qwstion t l~cn arose uscld the words, 
"made after" swlz :L d a ~ .  I h t  t l ~ t  o d y  ~ a d e  thcl point the 
clearer, because it c,xpressed \vllat, upon a l l  ju5t m l r i  c,f i i~tcr-  
pretation, would be iinplied witilont it. Tt is trnc that ill the 
J i n t t ~ r  of ElcocA's ~ r t 1 1 ,  4 McC'o~d, 39, it n.as 11c~ld that :I will 
c~xecuted properly, :rcc.ordiilg to the la\\ csisting a t  its excru- 
tion, is  not good u111ess i t  be also in the form pi.cscril)ed 
by tlic law exis tkg  a t  the death of the i~mlirr ,  and that (293) 
decision is noljced without disnpprohntion in the opinio~r 
given in  the ( m e  in  this Court. Bat t1i:lt was niercly all iirci- 
dental reniark, accon~panying ilie obseruatioir, thnt the rasc3 I\ as 
distii~guished f r o n ~  that before the court, inas11:uch a i  o11r ?tat- 
ute used the words ( h a d c  after," while thnt ill So11tl1 Carolina 
did not. TVc had no concern wit11 that cnsc then, except to 
distinguish ours fro111 it.  But  upoil :un cxal:~in:~tion of that 
case, we own the reasoning does not sntisf'v oilr minds, and that 
both on p r i n e i p l ~  m d  anthority TW irdo1)t the opl)osi~e concalu- 
sion. The English statute of frauds mnctrtl tliai "fro~ii and 
after 24 June, 1677, 110 action illall I)(. broaght to c.lla~*ge ally 
person upon anv agreelnent, etc., ui~lcss such agr.celnent be in  
writing"; and in ariother section it enacted iu t l i ~  wine nwrds 
that "from and after 94 .June, 1677. ilo dm is(, of land shonld 
be good, unless," etc. An action n-:ti hrongf~t :~fter  the statute 
upon a parol agree l l~r~~l t  before the statute, and it n:rs hrld that 
i t  would lie; for, althongh the powci. of the Parlimnelit cx- 
tended tha t  far ,  the c30urt said i t  woi~ld not be lircsunled that 
the act had a rcfrospc~t to take an-ay a11 acdtiolr to mliicli the 
plaintiff was entitled; and the court n . c l ~ r i  on to sar,  "if a \\.ill 
had been made before 24 Julie, : ~ u d  the tcxstator had died :~I:er- 
wards, yet the will had beell good. thoug1i it had not been in 
pursuance of tht. statute." (:~lr/ ioi .c 1 % .  S h o o f ~ r .  This casc is  
reported in 2 Mod., 310, and by smeral other rc~p~irtcrs of tlrat 
day, and, we belieur, has Ilevcr hren vriously qurstiollcd in 
England. On the rontrarr .  it  has bee11 approrrd and i ts  p i n -  
ciplo acted on by L o r d  I l n r t l ~ r ~ i r l c ~ c ~  in several cavq ~vhicll :urose 
under qimilar prorisions in tlic mortruain arts. 1 t iomr114:crc-  
ern7 I ? .  .4nilretrs, 2 Vrs., 224; .Lsl tb~rrtrhtrt~~ 1%. T?~otrr171ctn~, 2 .\tk , 
36, and . L f f o ~ v c y - G e n e v a 1  I,. L l o y d .  3 ,%tk. 1iTc couceire that 
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thow deciqions art1 pwcisely in polnt herr. For. although the 
Stat .  29 Charles TI. fixes a t i lw. 24 J I I I I~ ,  167 7 ,  :~nd  ours 

(294) is silrnt in that rc1\pect, get it i i  p~*ecisely thr~  ~ : I W P  thing. 
B e c a u s ~  the Englich act doc- not say no \.;ill rllarli, aftel. 

94 .Juile ihall be good, but that aftc-r tha t  ti:rlc no c l t ~  ise shall 
be good, unless the  rill br ~ v r i t t c ~ i ~ ,  + x e d  b r  thr  tc.itaior, and 
a3 prescribed. It na.; tht.refore 11eld ill the 11m11n,~i' it \ \ :I>,  upon 
a 1)rincil)le of sound con;tructio~l. a s  if t hc n orcl ,.l~iac]lc" had 
been in the act, l~c~cause t l ~ e  c m ~ t  l)i e\uuied r lie Legi.latnre hnd . . 
in vien- only iucll in+uinents 21, had tl~cii.  1r1~1:1 , ~ f t - r  tlw 
statute. N o a .  our act, though 11poi1 its f n w  i t  f i ~ c a -  110 timr 
e x p r e d ?  for tlw wecution of the nil ls  to n1l;c.h i t - -  I& of 
construction i b  to apply. get, h j  the gcnernl lxn-, it is to 1,e \up- 
posed to have in it a pro\ ision that  it shall ol~erate t l i i r t-  day- 
after the rise of the A ~ ~ ~ e l l l b l y ;  :md ~ v i t h  such a pro\-i&m it 
~ ~ o u l c l .  in this respect. be e ~ a c t l y  like thc St. 29 ('hi;. IT. 
Thew is anothcr obser\-ation 011 the act of 1\44 t l ~ t  semi\ 
deciqive of this questioll. Tlw different vctionq nrr not scb 
i n m y  indqwndent pro\-isio~l\ ; hut, being upon the u:ne ~iibjcct. 
t h y  are to be construed toqeth-r. Thcn if i t  is n & ~ d .  for 
example, to  v h a t  mills the 1w1e of cm~struction prescribed ,i l l  thc 
third section refers, it is  plain, n c  think, that it refer< T O  n i l l i  
of the same kind, i n  respwt to the period of their extcutioil. 
as those 5polwn of in tile l>rcvxling 1):lrts of tllc act. Y o n ,  thc 
first vction authorizes &vise.; of ccrtain interwtq not bc~forr~ 
capable of heing deriscd, 1nr111dinp r r d  wtate acquircd iuhse- 
quentlg to the execution: tind thc l n r ~ r ? i i : ~ g ~  of that  sectiol; c~learly 
makes it opcrr:te prospecti\-rjly 0111.. It i i ,  ('that i t  s71(1/1 be l ay -  
ful for any testator." etc.: rand "th:lt the lloner 11(1ch7j yirer, 
sh(t11 P I  tend." etc. 1 1 1  fine, 71-e a x  iatidicd that n.hen a part! 
used nord4 to which tlw Ian- :annexed a c t ~ t a i ~ i  sense ar the time 
they ve re  used, i t  was not the in t~l l t ion  of the 1,cqirlature to 
saT that, by the  part^ ' S  li'r in$ to a certain day, it i h o ~ ~ l d  be 

understood that  hc used t lmn  in a different sellsc. We 
(293) think the enact~nent v n s  :~ltogether prospectire; and 

therrforc clce~n the, judgment of the Snpwior Court ( n o -  
neous. 

Cited:  Tl ' i l l iatt ,~ 1%. Davis ,  3-1. X. C.,  28;  S c ~ u , ~ ~ e r  2.. Y ( i ~ y ~ r .  
52 N. C., 139; Kobhi7,s v .  I l ' indlcy,  36 S. C., 359; . TP~X- in s  1. .  

Jfi'tclzell, 57 K. C., 209; ST'illiamson 1 % .  il'illicrtt~son, 58 S.  C.. 
143, 4 :  Illori7eccti 7%. Bo~yltrn. 59 N. C.. 36s. 



\Vhere tliere :\re othrr nes t  of k i l l  I1csit1t.s t l~c wife. tllr8 lursl~ci~tl 
Iwiug :~cl~~~iriistr:~to~,. i i ~  ordt,r I O  cntitlc hi111 111 t116.: prol~erty i l l  

his own right, be nlust np~w;ir !IT soiue :1c4  to be exercising ;I 

dominion orer it. iie.(wrdii~,q to his duty ;IS ;~tli~i~~istrntoi. or 
in the ilischarge 01' f1l:1c4ions 01' :I  rq~resc~ri;~tivc' charactri. Ibot 
i'(;r Ii is  c:nm hcr~efit ; I I M I  ;IS prrsol~:~l!y t ! ~ t b  o\\.ller. 'Thus \sllr3i~ t11~ 
l~usb:~i~tl :111d 111e o t l ~ ~ i .  liest of ];ill. t l r c ~ i ~  1wi11g otl~r? fu~rtls for 
the ],:~yiuent of t111. tl(~l)ts. 11:kiI : ~ f r r ~ t l  to r b ~ i ~ ~ ~ l o j -  tltc negrocs, etc., 
on the l:r~iils of tilt. ir~lrst:~te : ~ l i c l  : ~ t  tli t* cltd of tbe Sear to  ;Xi\-idt, 
tbe ])rocwils of' i11v troll :IIIIOUR 1 I I I \ I I I  .'i~r.(vr(lirl,q to their rights 
:IS rlisf i~ibntew" : 1 1 ( ~ 1 ~ 1 .  t l~ : l t  tl~!:: \\-:IS :L snlticici~t rr.tlnct i011 into 
lmswssioi~ 1)s- tl~c, I I I I S ~ I : I I I ( ~  to ] I I Y T ~ I I ~  ;lily i,i::l~t o f  s ~ ~ r ~ ; i ~ : o ~ ~ s l ~ i ~ ~  i i ~  

t l i r  wife. 

LPPEAL from the Superior Court of IAW of Pr~:wjr-ra~.\x+, nt  
Fall  Term, 1848, Roil~y, J., presiding. 

Joseph Dail died intestate in January. 1S-l-7. lctiviq w (296) 
widow, Celia, an o n l ~  daughter and child, then the r i f e  
of Wilson Mardree, and also lcaring 8 ~ilimber of slaws, itock, 
of various kinds, which were on tno plai~tations in Perquiiilans. 
where he had resided and died. One tract of the land belonged 
to him (Dail) in fee, and the other belonged to his d ' c  i n  i'cc. 
Administration of his estate was take11 in May, 183-7, by thr 
son-in-law, Wilson Mardree. The intestate left ca-11 and y o d  
bonds to the amount of nearly $1,000. ~vlliclz was more than 
sufficient to  pay the debts, and came to the hands of the adniirt- 
istrator Wilson. Upon the death of the intestate it was agreed 
between Mrs. Dail and Wilsou Mardrcc that the !fitter sllould 
sell nothing as administrator, but that t h q  would keep thr 
slaves and other personal property on the two plautations and 
plant and make crops thereon for that pear on their joil~t 
awonnt, and divide thc crops in proportion to their distributiw 
shares in  the prolwrty. Ou 9 Augast folloving, an instrunlel~t 
was d r a m  up by Wilson 3f:lrdrec. and csecuted by Nrs. Dail 
in the follo~ring words : 
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"TT'lieread, TTilwn Mardree ha>.talrell out administratioli ill~ori 
the eitwte of my late hu\b:lnd, Jovph  Dail, of ~ i ~ h i c h  the onlv 
distributees are 1 1 1 y l f  and t h ~  wid  TVi1.m in the rigllt of his 
wife f lun ie t ,  ~ , i , o  is tlic tlaugllter of the ,aid .Jowpli; i11id 
whereas it  as agrcwl h t n e e n  the said TJTil~on and nlyielf TO 

keep the personal estate together and to c u l t i ~ a t e  the lands dur- 
ing the present year :  Therefore, know all men, that I, Celia 
Dail, do, for and in consideration of the premise-. aeree that 
the personal estate of the said Joseph shall he kept 1ol:erller aud 
the crop that n-aq planted at tlie dcatll o i  tlir said tJowpl~,  as 
 ell as that nhicll Tvas planted after liis death. shall I)(> culti- 
vated for the benefit of the estate of the said J o q l l ;  :i:id that  
thc 1xo<~eeds of the crops, after p a ~ i i l g  cxpeilser and c l u q c s ,  

shall be dirided betwwn the iaid Xardree : ~ n d  lily-elf. 
(297)  according to our rights :rc distributec- of the sald Josq3h 

Dail." 
r 7 Zhe plantations were ~iiavaged by TTi1.ol1 X a r d l w  through 

the Scar 1847, until his de:itli i11 the latter part  of O ( . t o l ~ ~ - .  
But he did not reside 011 either of tlw pl:llit:~tio!is: and 3 1 ~ s .  
Dail lived oil that on n-liicli her Iinshand died. I n  Soremher.  
1547, Jolin yard re^ obtained letter, of ndtni~ii i t rat iol~ on tlie 
cstato of Tl'ilson Xarclrce :111d :ll50 11(~a111:~ adlilinisti'ator de 
h o t t i u  i i o i t  of the firqt in;(+tatr, na i l .  He <old thc. crops of 
1847 and tlie qtocl; arid paid all tlir. debti. and llaq a qnrplns of 
rail1 in hand of about %1.500 after paving all the d ~ h t s  of 
Ihil-being the procec~d+ of the stock :11icl other cliattel; (pxcept 
s laws) that had beloi~rcd to Dail, alrd of t l l ~  -aid c r o p :  :rxd 
lie llar also in lxmrssion the da les .  

111 S e ~ ) : e ~ ~ h c r ,  1849, 3 1 ~ .  Dail  ant1 Nr - .  Mnrtliw, thc I! idow 
ot  TTi l~o~ l  7\I:rrdree, filed their p ~ t i t i o n  a p i n q t  .Joh.l 3 I ~ l d r e e ,  
;I ,  :~i!niilli.;tmtor t l ~  b o n i s  11011 of Joicph J):iil. f ~ r  an nccvunt 
:i11%1 di4tribution of t l i ~  e-t:itc. T h  deicndant i11.iited in liis 
:il:;lit.i. that Mrq. IIardrec ox-11rt1 n o  part of t ! ~ r ~  .la\ c.: or ether 
\l)ccific ~ ) l ~ q ~ c l ~ y  left bj- her fathw, but that  11:~s s l , ~ ~ n y  i w,l!ue 
\:qtid in 1ii.r late h n s l m ~ d  11.i fwce of hi.; posv-cioii of the 
prol~ert:; and tlrr lise of ~t a. h i i  onn.  On tlrc 1 1 ~ . ~ r i i i ~  tlie judge 
of the Superior Cowt  Vai of that o p i n i n ~ ~  and dcrv4 accold- 
i n q l ~ .  and Mrs. Xardree  :lppealcd. 

(304) R u r ~ r s ,  C. J. The C o u r ~  i, of ol)inioli t h , ~ i  11ic de- 
cree ~i-as right and ought to  be affirmed. -1 diqirihnti~e 

share, accruing to a ~ ~ i f e  dnring the covertme. dow i~ilt iect  in 
2ns 
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the husband, but will survive to the ~vife, unless reduced into 
possession by the husband. Beve l  v. Bwel,  19 N. C., 272; 
P o i n d e z t ~ r  v. B l a c l ~ b u r n ,  26 N. C., 286. When the adminis- 
trator is some other person than the husband, it is generally not 
difiicult to determine whether the husband has or has not pos- 
sessed himself of the share, or the things of which it consists, 
so as to change the property by extinguishing the wife's right 
and vesting it in the husband; for, usually. the share consists of 
money which the husband receired and for which he gives a 
receipt, or it consists of stock or specific things, which are di- 
vided and a share thcreout allotted to the wife or the husband 
for her, and transferred or delivcred to him. But we suppose 
i t  is not necessary there should be an actual division between 
the next of kin to enable the husband of one of them to take, and 
exclude the wife's right by survivorship. All that is requisite 
is that the share should be got out of the hands of the adminis- 
trator, as such, and should be held, cither in severalty or in 
common with others. as the husband's own. For. if. instead of , , 
a division of the property by the adnlinistrator and a delivery 
by him of the shares to tllc ~ w x t  of kin severally, i t  be agreed 
by the next of kin that they will take the property from the 
administrator undirided, and the administrator accordingly give 
it up to all them together, t l~en  clearly the nest of kin hold the 
things absolutely as their own property, and the husband of the 
next of kin is then to be regarded as in possession of his wife's 
share for himself and as his own property. For it must be 
noted that no act of the wife is necessary to vest her property 
in her husband, nor ran she in any manner prevent it. The 
act is the husband's own; and, though he  nus st reduce the chose 
into possession, yet any act of dominion orcr it i.; suf- 
ficient which shons that the husband imdertakcs to use (303)  
or dispose of it as his own pwsently, whether t ? ~  posse+ 
sion be several as to one share or jointlv with m ~ l c  01. a11 of the 
next of kin. When the title of t l~e ad~ninistrator becoinrs ex- 
tinvt, that of the next of kin is ma& absolute.. But it is not, 
ordinarily, so easy to dctrri~iine this question when the same 
person is the ndministrntor :lnd the husband of one of the next 
of kin. Where the wife i s  the sole nest of kin. and the debts 
of the intestate are paid or assumed by the husband, and there 
is no reason w11y the husl)ni~d should 11old any longer as admin- 
istrator, the presumption is \ c ry  strong that he held as husband, 
and, consequently, for hin~self. But when there is another 
person bcsides thr wife entitled to share in the estate, i t  would 
seem to require some i~nequivocal act on the pnrt of the hus- 
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band. who is the administrator, to terminate the titlrj in him- 
self a, administrator and in his wife as one of the nrxt of kin. 
and vest i t  in liimqelf as husband. yet, c l e a r l ~ ,  tlitlre luust be 
sonu. \Tar in nhich  i t  ]nay be done: and IT-e tliiuk it i i  not dif- 
ficult to settle the principle IT-hich will deterliiil~c~ \\ hether the 
husband has done an act ~ i h i c h  v7as meant 1 y  hi111. and in i ts  
nature is sufficient, to denote that he hold.; ; I ,  Iiu.band, and 
thereby to terminate the title of adrninistratoi, :tli(l merge his 
nife's right in his o ~ m .  I t  is thiq, tllat I I P  sliall al11,ear by some 
act to be exercibing a dominioq O T P ~  th(b property. not according 
to 1l;i duty .I- administrator or in tlw discharge of functions 
of u ~ q r r s m t t i t i r e  churactcr, bnt for 11i i  oi\n brwrfit and as 
personally the on-ner. For, unle+ that be sufficient, we do not 
pe rce i~e  holv the right can e\ er  bc i c1stt.d in the husband cwept 
by a suit to ~vhich  the TI-if? I <  :r p q r r ~ .  Therrfore, n henever 
the husband and the other nest of kin d i ~  idc the property, or 
they take i t  undivided and app1~- it to u v s  having no reference 

to the office of a d n ~ i ~ ~ i q t r a t o r  ; , r~d  c o n t r a y  to its dutics 
(306) but for  the benefit of the iwmnn5 v h o  are riest of kin 
\ ,  

01. ill their rig%;, i: seem- i i ia~i~fes t  t h t  tlie possession 
is that  of all the i~crso~ib  n-110 aria ~ ~ c x t  of kin. :11lc1 not of that 
one who is administrator and in his rcl)resentativt, capacity. I f  
i t  be not so. what else vould the hnsbr~rld do \i hich woiild more 
comp1ete:y I thr  posw4o:1 in l h n  as Ilu.ioand! SOIT, the 
hu=bal~d hcrcs a d  Ihi. n a i l  coritl :~c.tc.d rripectinp this property 
as on.nery. saying that  they arp "tl~cl  on!^- diitril)utces," and as 
such entitled to disj~ose of the propor'tr for thcir own b ~ n e f i t ;  
and thrwforc they agreed t l ~ u t  th(. i l a~c+ .  inqtwd of being sold 
or bird in  cvurse of :~d~uiniqtr:i:iot~. -lit ultl no-.lr on the land 
belonqine to tlloqn ljartit s re~pcr t ! \o l \ .  : i l l t i  il~:!t the l~rnfit:. 
s l l o ~ ~ l d  be d i ~  ;dwl 111 vertain 1)l 'ol~)rt io~is betvccn them. The 
adn1inistr:itor did ]lot 1nere1~- finish t l i ~  ~ r o p s  planted by his 
intestate, but the 11;irtici. in their onn r1g11t pl:lnted otllcr crop. 
and enlplo~-ed the sla\cxs and stock ill their c i ~ l t n r ~ .  Tt is t r w .  
the : ~ t i c l e  su js  that i t  +hould he f o ~  thr  hw~efit of the estate: 
but the illcaning of that ,  it  is  o b ~ - i o ~ i ~ .  T;IS not to p r o ~ i d e  a fund 
for thr  pwposes of the citatc, 33 tlw pqmcwt  of drb+~-siiiw 
there were none not d r e a d -  provided for-but it Ivnq to prerent 
either of the parties from c l a i rn in~  a g r e a t ~ r  ;hare of the prod- 
w e  11.1rL11 in proportioli to hi3 or her share of the estate under 
the statute of diqtributionq. For., immediately after aavinq that  
i t  should be for tlie benefit of the estate. the article adds, "and 
the proweds of the c r o y  sliall be divided bet-veen the said 
Mardree and myself, according to our rights rrs r l is t r ibutrrs."  
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I t  seems to us, therefore, that this was as unequirocal an election 
by the next of kin and the husband to hold in their personal 
rights as they could, under thr  circumstances, have evinced. 

PER CURIAJI. Decree atfirmed with costs. 

Cited: Arritlgtott 1 % .  I-~zrbot.ough, 54 X. C., 79; Brarlrlott T .  

M ~ d l e y ,  ib., 316; Fe~rc l l  1 . .  Tltompson, 107 N. C., 428. 

(307) 

THE STAYS].: io ~ r r r .  161, or JlOOltE ('OTJS'I'y r. EVANDER 
JIC'IS'SOSFI AL. 

1. Sot~~i t l i~taudi~~: :  the I:r~lsu:~gc crf tlle ~ ~ r i l a t e  act passed in  1835, 
relatile to the connty trustees :rnd sheriff of Moore County, an 
action in thc n,rnle of thc. St:ltc. t o  the use of the county will lie 
agxinit tilt. slrcriff for  11ot c.oll(~ ting :md accounting for the 
county t:hei. 

2. Although :I slreriff' is :I tic.t,~ultc~r \v11(111 l i ~  i~ r~~:!l~l)ointed. jet his 
re:~ppointr~~ent is not thcrcl~? oitl 

::. It is the duty ol' ;I sheriff t o  . t l ~ l ~ l ~  to  t h r  ( ' lcr l~  of the C'ou~ity 
Court in 1)rolm time for :I cc5rtificd copy of the tux list, and if he 
does not. n~~:ther he uor hi;: snrctic~s :~r:~il thcmcclrcs of the 
neg1r~c.t of the clerl, to irn.11i i i1  such li.1. 

4. i clen~:~rrc! i. not i r e ( ~ s ~ : r r ~ .  IwPorp :!rtioi~ I~rouqht, for ~ntme) ( ~ 1 -  
lectc'il I ) \  :I ihcriff for ~nrl>lic l)wposes. 

APPEAL flwn the Superior Court of Law of XOOKL, a t  Fall 
Term, 1847, C'trldwrll,  J . ,  presiding. 

This is an action of debt, brought on the bond of the defend- 
ant McIntosh and his sureties, executed on 16 August, 1S36, as 
Sheriff of Moore County. Several breachcs were aqsigned, but 
those mainly relied on \\ere for failing to  collect a i d  failing to 
account for the coilnty tales, imposed 117 the County Cowt of 
Moore a t  May Sessions, 1836, for 1833, but collec?iblr in 1536; 
the defendant McIntosh acting at  t l ~ c  time in the double capac- 
ity of sheriff and county trustee, by ~ i r t u e  of a private act. On 
the trial i t  appeared that he had bwn sheriff froin 1534 until 
1839, and during that time had made several settlements with 
the committee of finance for Moore County. I t  a150 appeared 
that the tax list was delirered to him in  due time in 1836 by 
the clerk of the County Court, but it was not siqned cr in 
any way certified by him. I t  also appeared that, on a (308) 
settlemcnt had with the committee of finance in 1837, the 
defendant MrTntosh had collected a portion of the taxes under 

21 1 



the tax list of lba6. but nha t  a n ~ o ~ i n t  does not distinctly appear. 
I t  also appeared that  vhen  he executed his bond in  August. 
1836, he was a defaulter to m n e  amount for the preceding years, 
but the default was nladr up by  payment^ In 1837. I t  also 
appearrd that  some time in 1S4l .  and heforcx tlie conmiencenlent 
of this suit. one -lrchiba!d Mnnvoe, 2 mrmber of the committee 
of finance, called on the defendant McIntosh :rnd demanded a 
settlement on account of the balalicc in hi< hands due the county 
for the Fears during nhich  he had h e n  shcrifl', and that he 
m~ould pay orer the wrne to him or the said committee. 

Selwnl  objections n-t3re taken hy the defrndarlts to a revrr (TV. 
I n  the first place, it n a s  i11sisrc.d that the county of Moore 

could not sue a. r ~ l : l t ( ~ r  on the bond in qwition,  ncithel. under 
the act of 1793 nor hy 1 irtue of the act of 1831; that thc. chair- 
man of the County Court of Noore n as the proper relator, 
according to the prorisions of the private act of 1835. 

I n  the second place, it mas insisted that as i t  appeared that  
thc defendant n-as a defnuitw at the time l ip  execvtd  his bond 
in A U ~ I Z I S ~ ,  1836, thc County Court was prohibited from taking 
said bond, and it n as, therefore, roid. 

I n  the third place, it  was insisted that no tax list certifird by 
the clerk, or  i n  any viaj- authenticated by him, as :r m r r a n t  
authorizing the collection of taxes, had been placed in the hands 
of the defendant XcIntosh in 1836. or :it :in- othcr time, and, 
therefore, the defendant and his  snretiw n u e  not liable on the 
said bond. 

-%nd in the fourth place, i t  n a s  inqiited that uo demmd had 
been made on the defendant b;- an7 per>on authorized 

(309) to make one-that i t  should l ~ r - e  been made by the chrir- 
man of the County Court or thr  siiccwdinq sheriff. 

These sereral objections rime taken c lur i i i~  the trial, but by 
consent of counsel were reserrcd; and a verdict was taken for 
the plaintiff, subject to the opinion of the court thereon. On 
consideration, the court iet acide the verdict and ordered a non- 
suit, and judgnlent bcinc ~ ~ w d e r e d  thereon. the plaintiff appealed 
to tlie Supreme Court. 

S"frange for  plaintiff. 
Xel ly ,  D. R e i d  and H n ~ i g l ~ t o i z  for defendants. 

SASH, J. Several exceptions w e r ~  taken in the court below 
to the plaintiffs' right to rccover in their action, which have 
been argued before us. V e  shall consider them in the order i n  
which they are stated in the bill of exception.. 
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The first is that the action cannot be sustained in the name 
of the county of Moore, but that i t  ought to have been brought 
in the name of the chairman of the County Court. according to 
the provisions of a private act passed in 1835 respecting the 
county of Moore. 

I t  is admitted that under the general law the action is prop- 
erly brought, but i t  is contended that under the private act of 
1835 the action can only be brought to the use of the chairmail 
of the County Court. As early as 1777, Rev. St., ch. 29, see. 
1, the sereral county courts within the State were empowered to 
appoint a county trustee, and among his duties was that of c01- 
lecting all moneys due their respective counties. This is still 
the law in most of the counties. I n  some, and Moore is among 
them, the law mas altered, and a different system adopted. By 
the private act of 1835 i t  is provided that the office of county 
trustee shall be abolished in the county of Moore, and the sheriff 
shall perform all his duties, "as are now prescribed by law," 
"and in all cases where suits are by law directed to be 
brought in  the name of the county trustee, such suits (310) 
shall be brought in the name of the chairman of the 
County Court." I t  is important to the decision of this excep- 
tion to ascertain in what manner the county trustee, a t  that 
time, was required to sue those who were indebted to the county. 
By section 3 of the act of 1777 the county trustee is required 
"to sue for, recover and collect" from all persons all money due 
his county, but no direction is given as to the person in whose 
name i t  shall be brought. Nor is there any other public act, 
that we are apprised of, prescribing the form. At the time, 
then, the private act of 1835 was passed, no law existed direct- 
ing the trustee, in so many words, to sue in his own name for 
money due the county. I n  1831 the Legislature passed an act, 
ch. 31, see. 83, see Rev. St., ch. 28, see. 30, directing all suits 
to recover money due the county to be brought in the name of 
the State to the use of the county. This was the law when the 
act of 1835 was passed. This latter act abolishing the office of 
county trustees was not repealed by the general law of 1836 
re-enacting that of 1831, as there is an express provision in 
section 8 of ch. 1 of the Rev. Statutes that no private or local 
act shall be repealed by section 2 of the same chapter. That 
act is in  full force, but does not affect the question here. The 
framers of the private act of 1835 were mistaken in supposing 
there was a t  that time any law directing the trustee to sue in 
his own name. 

213 
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'Chr m o l d  exception is that  at the time the bond . ~ a q  given, 
upon ~ h i c h  this action mis  hroupht, and n~hen  the defendant 
was a p p o i n t d  sheriff for the period enlbracecl in it, he 11-as a 
defaulter; and by tllc 1:iv of the State the court w a s  prohibited 
from taking the bond, and it n.:~.;, thercfore, mid .  

T e  do not feel the force of this exception. It i i  true, the 
rouri is b~ tlw ;ict of 1x36, Rev. St., ch. 100, see. 7 ,  re- 

(311) quired not to l~ t l rn~ i t  a ])er>on, who has been '1 fonner 
sheriff, to give the bonds required by law or re-enter upon 

the duties of the officc until he has produced before tlleni a 
receipt ill full from e w r j  o i f i r~r  to w l ~ o m  it is his duty to pay 
the puhlic~ tax?<. But thr  act i.: ~ w r t l y  director!-, autl nowhere 
declarcay that  if such ;I bond i.; g i ~ n l  it h l l  be void. The con- 
q i i t l ~ ( ~ ~ s  \\ o~i ld  he too u r r i o ~ ~ s  both to the public and tq p r i ~  a te  
i n d i ~  idi~al*. T l ~ r  ofictx i l l  thi i  case was admitted i:ito the 
officc slid b c ~ a l i ~ e  the s h e ~ i f i  t i e  / ( I (  fo ,  and ougl~t  not to be per- 
lnitted to  take ad1 antage of  hi^ o u n  wrong. It is 5uficient. 
h o w r ~  rr. t o  Lay the l a n ~  ha. not declared a bond, given by the 
shcriff undcr such circul~lstancci. void. 

T l ~ r  third olijection is  that no tax list, certifird by the clerk 
of t h ~  ( 'xui t j  ('o11l.t. or 11rol)erly authenticated by him for the 
taxes of 1SS5. had bt,en placed i r i  the hands of the sheriff: and 
he, therefore. Lac1 no poTver to ~ o l l ~ c t  the taxes, nor wew hc or 
his suretiea bound for tllr111. 

I t  is true. the tax list, prol)erly caertified, is  to the slwiff  his 
na r r an t  to collect the t a x e ~ ,  v i t l ~ o i ~ t  vh ich  he canr~ot compel 
their p a p e n t .  ,sf. r .  IToor/\itlc~, 80 S. C., 104. But lie may 
receire the tax due from any citizen; for  the latter may, by 
al~plication a t  the clerk's office, ascertain what he docs olve, and 
if the sheriff does rwcive it,  he does so officially, :lnd both he 
and his sureties arc lixble for it on their bond. 1 1 1  t!~is casp the 
declaration contains tnTo counts, one for not collecting and the 
other for collecting and not accounting, and the ca-e itates he 
did collect some. Tt is irilmaterial on which count the verdict 
was g i r m .  Tt was as ninch hi. duty to collect as to pay over 
the taxes to the proprr  officci., and to enable him to do this i t  
TI as his official duty to qu:ilifp himself by applying at the clerk's 
oftice f m  :I liit  of the t a x ~ s  properly ccrtified; and there is no 

evidence he made such application. 
(312) The fourth exception 71-as for v a n t  of a demand before 

the action n7as brought. The  money here collected was 
public money, and for i t  no demand mas necessary. I t  is a par t  
of the official duty of the sheriff to pay over to the officer author- 
ized io receire it all public money collected by him. a t  the times 
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required by law. With the same propriety i t  might be held to 
be the duty of the public treasurer to demand from the several 
sheriffs the public taxes collected by them. 

Pen CURIAJI. Judgment reversed, and judgn~ent for the 
plaintiff on the verdict. 

Ci ted:  S.  v. Woodside,  post, 503; Li t t l e  1:. Richurdsor~, 51 
N. C., 307; Vann v. Pipkin, 77 K. C., 310; Comrs. 21. -IIagnin, 
86 3. C., 287. 

1. A deed is ncknuu letlgetl I I U ~ I M I I ~  ;111il wife: two justices of the 
peace thereulro~i take the private cx:ln~i~l;rtion of the wife anrl 
report to the court ; r r t t l  the court acts upon the report: FJcZil, 
that the infcrcwce i h  i r r~sis t ihl~ tlii~t the two justices were mein- 
hers of the court. ill~pointed for 1h:rt pur1~ose, though no speci:ll 
order of ;~p~ointn~ent : I ~ J ] I P : I ~ S .  

2. It is suffic~ieut if the cv?rtific.;rt(. of the private examination of  a 
fenzr c.o~.r.rt states t h t  upon suc.11 esnn~ination she decli~red that 
she had volmlt:~rilg c.rcc~trlcrl the tleed. without saying th:rt dtc 
rloth w o -  i~~lrr~rttrri l~ usseut l11o.r.lo. 

3. If nlmn tllc 1)rivy csamination tlttk \ r i fe  states tl~:lt thouqh sl~c \v:~q 
willing to c.ouvry when she esec.l~tetl the deed. yet sllc had 
changed her nlind and was then unwilling, of course. the :lsseut 
of the wife could not be certified. 

4. It is i~nmateri:~l whether the :tclanowlMgnwnt or the private cs- 
:min;~tion Ire first recorded. 

, ~ P P E A L  fro111 the Superior Court of Law of CURRITUCK, at  
Fall Term, 1848, Bailey, J., presiding. 

This was an action of ejectment. The plaintiff offered (313) 
in evidence a deed from John D. Cook and Lydia Cook to 
Joseph Cowell, also a deed from Joseph Cowell to Alfred Perkins, 
and from Perkins to the defendant James M. Ferebee. I t  was 
proved that the defendant was in possession of the locus in quo, 
and that Lydia Cook was dead, having had no child by John D. 
Cook, and that Mrs. Etheridge, one of the lessors, was the daugh- 
ter and only heir at  law of Lydia Cook by another husband. 
The sole question in thc cause was whether the examination of 
Lydia Cook was legal so as to convey her title. The following 
is the only entry upon the minute docket at  February Term, 
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1837, in relation to the deed from Cook and ~ \ - i f ~  to Cowell, to 
wit :  "Dced from John  D. Cook and ~vife, Lvdia, to Joseph 
Cowell n a s  duly acknowledged in open court, and the private 
examination of the f e m e  c o c e r t  taken in open court and ordered 
to be registered," and i t  appeared a t  the openins 0:' the court 
that C : .  Etheridge and J. Forbes and one other were justices 
presiding, and the above entry was the minute order, and the 
minutes do not sho~v that the ahole justices ne rc  appointed to 
take the p r i ~ a t e  ex:lmination of the f c m e  c o v e ,  t .  

The following is a cop? of ihe probate as i t  appcucd  on the 
back of the derd, to n i t  : 

c u ~ ~ ~ ~ u c r < - F e b r u a i . y  Term, 1837. Personally appeared be- 
fore us privately and aside from her husband Lydia Cook, wife 
of John D. Cook, and ackno~vledged that <he assigned the with- 
in deed of conrepance to Joseph Conell v i t h  her own free will 
and accord and without any coiilpulsioll of her husband, John 
Cook, and ordered to be regii t~reij .  .J. FOKB~~CI,  .J. P. 

C. ETHERIDGE, J. P. 

(314) STATE OF NORTH CAROLIA .I-Currituck Count?, Feb- 
ruary Ternl, 1837. This deed from J o h n  D. Cook and 

wife, Lydia, to Joseph Cowell was acknowledged in  open court 
and the exaniination of f e m e  ( o r i ' ~ f  taken and ordercd to be 
registered. J. nT. H~GI-IS.  C. C. C. 

A verdict of the jury was rendered in favor of the plaintiffs, 
subject to tho opinion of the court ~vhether the deed from John 
D. Cook and wife, Lydia, passed the title to the land from said 
Lydia, she being at the time one of the owners of the land. 

The  court being of opinion that the deed of Nrs .  Cook did 
not pass her title, by reason of the defect in the examination, 
gave judgment for the plaintiff, and defendant appealed. 

Heath  for plaintiff. 
(315) N o  counsel for  defendant. 

P ~ a ~ s o s ,  J. I f  the deed, alleged to  have been executed by 
Mrs. Cook, is 7 alid in law to conrey her estate, the plaintiff is  
entitled to rccorer. H i s  Honor. n-as of opinion that  the deed 

mas not valid. We have come to a different conclusion. 
(316) I t  is objected to the probate of the deed that i t  does 

not appear that  the two justices v h o  certified to the ex- 
amination of the f e m e  c o c e r t  were nleinbers of the County Court 
or  were appointed b r  the court for that purpose. 
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The record shows that the deed was acknowledged in open 
court by the husband and wife, and that a report was made to 
the court at  the same time by Forbes and Etheridge, two jus- 
tices of the peace, as to the privy examination of the wife, and 
that thereupon the court ordered the deed to be registered. 

The County Court is held by the justices of the peace in the 
several counties. Any three are sufficient to make a court, and 
any justice has a right to go upon the bench and bc a member 
of the court. Indeed, any justice who is present in the court- 
room and takes part in the proceedings of the court, as one of 
the court, ipso facto, is one of the court. 

A deed is acknowledged by husband and wifv in open court; 
two justices of the peace thereupon take the privy examination 
and report to the court, and the court acts upon the report. 
The inference is irresistible that the two justices were meniberr 
of the court, appointed for that purpose. I f  they had taken the 
examination of ic iously  the court would not have received their 
report and acted u p o n  it. I n  this case the record sho~w that 
the two justices, Forbcs and Etheridge. were members of the 
court when the court opened on that day, but i t  is not necessary 
to call that circumstance in aid of the conclusion that thev were 
members of the court, appointed to take the privy examination. 

The other objection is that i t  appears from the report that 
the justices examined the wife as to whether she rzecuted the 
deed voluntarily, but i t  does not appear that they examined her 
as to whether she do tk  coluntari ly  assent fhereto-in otl~er. 
words, that the examination appears to have been as to a past 
act, whereas it should have been as to her present assent; 
and the idea is suggested that the law intends to gire the (31'7) 
wife a "locus peni te l i t id '  between the execution of the 
deed and the privy examination; so that, although she executed 
the deed voluntarily, yet she sliould be at  libcrty to change her 
mind before the privy examination. 

The novelty of this objection is an argument against i t ;  for 
several cases, in which the report of the examination is ex- 
pressed as i t  is in this case, hare h e n  examined by this Court, 
and all objections supposed to be at  all feasible were raised, 
and many similar cases have, no doubt, occurred on the cir- 
cuits. And yet, this idea haq now been suggested for the first 
time. I n  J o y n e r  v. Faulcon,  37 X. C., 386, the certificate madv 
by Judge  Dani~7 is, "she acknowledged that she executed tht. 
within deed fre~ly," etc. I n  Bwrgess v. Wilson ,  13 N.  C., 307. 
the certificate is, "she ackno~~ledged that she executed the deed 
of her own free will," etc., and although many objections mere 
taken, the one now under consideration mas not stated. 
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The act of Azqenlbly gives iio for111 in  which the certificate or  
report of tlic privy exauiiliatiol~ is to be matlc. I t  sii~iply pro- 
rides that t l ~ e  judge, or  1neii:h~r of t l i ~  C'oulity ('oilrt. shall 
privily esnmine the wife, bLwllether she dot11 1 o l u ~ l t a r i l ~  awent 
thereto"-that is, to the csecution of the dePd, ~r-hicli -hth had 
just bt.fo~.cj uc.knon.ledged in  the prssence of her husband. .\i1(1 
it can make no difference ~ rhe the r  the judge or meinher of the 
court, in 111akinp the certificatc or report of the privy e s a i ~ ~ i n a -  
tion, uses r o r d s  in the past or present tense; in truth,  the past 
tense ~ o u l d  seem to be most proper. I n  the prorision 111ade 
for taking thc csamination of the ~v i f e  r h o  is sick, the ~vords ill 
the coliinii,-ioii are in  the paqt tcnv-"n-hcthcr she cxccutcd t l ~ c  
deed f ree l -  and of her om1 ;ipcord," st?.. aild i t  i i  probable that 
from this cil.clunstance lnost of the judgsb and members of the 

courts liar e fallen into the mode of c~press inp  the cw- 
1318) tificatc in the p:ist, nhich  i. wall- the moqr natural 

uianner of stating the fact, as the c~xmiiintiou ronrcs 
af ter .  the ackno~vledginent of the deed. 

I f  upon the privy examination the wife states that, although 
she was n illiug to conr-cy ~ 1 1 ~ 1 1  she cxecuted the deed, yet she 
had changed her mind, and was then unwilling, of course, the 
assent of the wife mould not bc certified or reported. 

Thc v70rd " a & n e d n  is used by tlie parties i n  this case in- 
qtead of rlw n-ord "rxeruted." r e  think it immaterial, the 
forincr beilrg nscd as s y o n p o u s  with tlw 1:itter. 

So it is iii~illaterial whether the acknonledpl~lrwt or the exam- 
ination be first recorded. I n  . J o y ~ v r  1 % .  Fnirll.011, hefore cited, 
the privy examination is written first, but il xTas held, "the 
certificate states a single transaction-all therein mentioned 
occurred a t  tlie same time, and it is imm:~tel*i:;rl ~ r ~ h a t  part of it 
is mentioned first in the certificate." 

PER CIJRIIM. Judgment re~erscd ,  and :I w l r i i z  de nouo 
ordered. 



MEMORANDA. 

. i t  the late session of the Ge11er:rl Ashcw1111j tlw Ilonorable I~ICII- 
Lrom 11. I*~alrsos \viis elected :I Judqe of the Sn11ren1e ('ourt i l l  the 
place of the Honorable Jutlqe DANILL, dece:~st~l ; :l11(1 \V:IS also elected 
:I Judge of the Supreme ('ourt for tllc. u~irspircvl ti111r3 of the Honor- 
able W I I . L I ~ ~  13. BATTLE. t ~ ~ n p o ~ x r i l y  i~ppointed 1 1 ) -  tllc GOT ernor :111(1 
Council, and who rrsigued on ::O I)eciw~ber. 1S4S. 

.it tlw sniue srssiou the Honornble . \ ~ c , r  STI s Jloo~tt.  \ \ho 11:itl rc- 
ce~vetl :L t euq)ora r~  npl)oil~tment :IS one of the Jutlge. of t l ~ r  Superior 
Courts of 1,;r~v a ~ i d  Equity, from tlw (:ovrrno~. :rl~cl ('ouncil. n-as 
vlectecl to the  hame office, but in a few (lajs sent in llis resignation. 

.it the sailre session the 1Ionor:tble .Torrx TV. I.:I.LIS T Y : I ~  elected one 
o f  the judgcs of the Superior Courts of T,:\w : I I I ~  Equity, to sill~ply 
the v:1camcy occnsionetl by the resig11;1tio11 01' the IIonorable .\I a r s -  
T O S  JIOOR I... 

At the same i tss ioi~ the IIonor~bIt~ \VII.I I i \ t  11. I:ATTI.I \WS elwtetl 
;I judge of the Superior ('ourts of IA\V :IMI Equity, to supply the 
vac;lllcay occ:rsionetl by t l ~ e  promotio~ of .~UIX:F I'FARSOS to the Su- 
preme Court bench. 

.it the same session Il.~n'r~or.ouh\\ E'. Jloo~o,  Ihqnire. \v;~s elec2trtl 
.\ttorney-General of the State, having been l)reviou91y appointed to 
that office by t l ~ e  Governor and Council, to supply the vacnncy ocra- 
sioued by the ~wiguat ion of EDWARI) STAXIT. E~quire .  





CASES AT .LAW 

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
O F  

NORTH CAROLINA 

A T  RALEIGH. 

JUNE TERM, 1849. 

1.  The clerli of a district court of the United States furnished cer- 
tain transcripts of record to  a collector of the customs. who ap- 
plied for them offici;~lly, and, as  he stated, by the direction of 
one of the auditors of the United States Treasury: Held, that  
the clerk could not hold the collector personally responsible for 
his fees, but must look to the United States Government for what 
was due him. 

2. The construction of :I written instrument Iwlouqs to the court aud 
not to  the jury. 

APPEAL from the Superior Court of Law of CRAVEX, a t  
Spring Term, 1849, Battle, J., presiding. 

The plaintiff's intestate, Jeremiah Brown, was Clerk (320) 
of the United States District Court for the district of 
Pamlico, and the defendant collector of the customs at Wash- 
ington. On 4 November, 1845, the defendant addressed to the 
intestate a letter, of which the following is a copy: "SIR.-I 
have to request that you will furnish this of ice,  as early as you 
can find i t  practicable and convenient, a certified list of all cus- 
tom-house bonds from Washington, N. C., on which judgments 
in favor of the United States are had in the United States Dis- 
trict Court for the district of Panilico at  Rew Bern. Also, all 
such as may have been in  suit, if any such there be, with the 
date on which they fell due, the names of the makers and sure- 
ties, the   mount for which said bonds were originally made, the 
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amount of each payment arid date thereof, and the amount still 
due on principal," etc. This letter is signecl, "James K. Hat- 
ton, Collector." and addressed. "J. Brown, Esq.. Clerk of the 
U. S. District Court. S e n .  Bern, S. Carolina." On 11 Novem- 
ber, 1843, the defendant again wrote to the inte*tate as follows: 
"br~.-On the 4th nltinlo 1 requested you to furnish to fhis 
o f i c c  a certified li\l of all bonds or judgments belonging to this 
office, stating ar the same time that the list farnisi~erl by you 
to T. H. Blount. Esq., late collector, was, according to his state- 
ment, incoiripletc, inasmuch as it did not contain all bonds and 
judgm~ents in you,. O ~ L L  belonging to this.'' ctc. This letter 
then -tates, " 3 1 ~  object n n i  to gct a correct list. that I might 
comply with a request made to n1e from the First Auditor of the 
United States Treasury fo ,  t h e  xime. Your failing to comply 
with that sinlple request llar greatly disappointed me, and nlap 
subject me to some considerable loss." I t  then nxllie-, the re- 
quest for the l i s t  in the ~ a i n c  terns as before. r h e  third letter, 
written on 20 Sorember, I S X ,  n a s  addreqscd h r  the cisfendant 
to the intestate, repeating tlic request for the l i s t .  :rq qtated in 

the  preceding one,. These t~vo last are addressed as the 
(321) first, and signed a* tliat  as. Thc-e letters vere pro- 

duced in eridcnce b- thc plaintiff. who furthri. prored 
that the intestate, in consequt2nce of the request cont:~ ined in 
them, had made out and w ~ t  to the defendant copiw of the 
records required. The p1aiirtift"s dec.laration. which was in ns- 
sumpsit,  contained t ~ r o  count<: the first, upon an account for 
the copiet of' the records sent, t>tp. ; t l ~ c  qecond, for vork and 
labor donc. 

The defendant insisted that thc contract was madc IT-ith him 
a5 an oficer and agent of the General Go~ernment,  and he mas 
not personally anwernble. 

The presiding judge was of opinioii that from the testimony 
produced by the plaintiff it appeared the credit given by the 
plaintiff m-as to the General Govelmment, and that there mas 
nothing to sho~i- that the defendant intended to become person- 
ally responsible. 

I n  consequence of t h i ~  opinion the plaintiff submitted to a 
lionsuit and appealed. 

J ames  TI'. Bryan for plaintiff. 
(32.5) No counscl for defendant. 

Yasrr, J. Thcrr can be no doubt that a l?ublic agent, acting 
in behalf of the public, may render himself personally liable. 
The inquiry here iq whether the defendant has done so. 
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The act of Congress, 1,assed in li!)l, ch. 168,. pointing out 
the duties of collectors of the customs, is of no further use ill 
this investigation than as it may serve to explain the ansiety. 
expressed by the defendant, that he might be enabled, 
through the aid of the intestate, to comply \\.ith the (326) 
request from the Treasury Department. I t  apl~eai-s that 
3Ir. T. EI. Blount had preceded the defendant in the oflice of 
collector of the port of Washington, and in the list furnished 
him by the intestate were sereral omissions of bonds and judg- 
ments. This list was embodied in his report, we presume, to 
the office. With a view to supply this deficiency and to ascer- 
tain if there were any further omissions, the requisition was 
made upon the defendant by the departnlent. The plaintiff's 
intestate, Mr. Brown, is distinctly apprised of these facts, and is 
inforrned that nothing is needed but a list of the bonds and 
judgments, etc., not for the purpost~ of enabling the defendant 
to colnply with his duty to the public, for the act of 1791 re- 
quired hiln only to make a due return of the bonds in his  of ice .  
and the c4ase shows that the bonds in suit in the district court 
never had been in his office since his uppointmcnt, but had been 
put in suit by his predecessor. The information sought to be 
obtained by the defendant mas of no personal interest to hini. 
any further than, as a faithful public servant, hc was bound to 
aid the departnlent in ascertaining what n as  due from its debt- 
or,. I n  all his letters he infonns Mr. l3ronn for uhom the 
information is needed and why. Thr bonds arc clescribed as 
belonging to the office at Washington, and the letter.; are signed 
by the defendant as collector. There is not in any part of the 
written evidence the slightest proof that the defendant intended 
to make himsclf personally rerponsibl(~. :rnd that responsibility 
muqt be explicitl- undertaken. TTifc 1 % .  Goodnzntl. 21 N. C., 
366 ; Gidly  1%.  Palrtierston, 2 Bro. :mtl 13ing., 27;. The plaintiff 
contends that the records were ni:~dv out by him, not for tlw 
Governlnent, but for the defeudaut, to cmable hiill to ~xeclite his 
official duty, and relies upon the l a u p a g e  used by the defend- 
ant, expressire of his fears that he would suffer in consequence 
of the plaintiff's neglect in complping mith his request. 
We do not so read the letters. The defendant, in each (327) 
of his communications, appears to guard against any 
idea that the work was for his benefit. On the contrary, in 
each application he states it is made to enable hini to comply 
mith a r~qr~ca t  from the departnlent, and that the application is 
rendered necessary by the plaintiff's intestate's own neglect, as 
he had been inforrned, in not m a k i ~ ~ g  out a 1)erfcct list for Mr. 
Rlount. -19 to his fears of being in  jured 1,- 311.. Rro~vn's delav, 
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it might arlsc to him in ~el-era1 n a - s  without embracing the 
idea that the list was necessary to him. We arc  of opinion that  
the n-ork mas donc a t  the instance and for the use of the Gen- 
cral Government, and to i t  the plaintiff must look for reniuner- 
:,tion, the defendant not har ing  made himself responsible, either 
I I ~  contract or fraud. 

The plaintiff further contends that  his Honor erred in not 
learing the construction of the letter. to the jury, as a matter 
of fact to be found by them. The letters were produced in evi- 
dence by the plaintiff to show the defmdant'r liabilitr,  as con- 
taining the contract under which the se r~ ices  11-ere rendered. 
The contract. then, was in writing, and the intention of the 
partics i i  to bc ascertained from it.  This is admitted by the 
clefendant'< argmnlcnt; he does not prctend that ,  if left to the 
jury, thev could have looked ont of the letters. I f  so, then i t  
v a s  a pure l l~a t tcr  of col~struetioli to he placed upon a written 
instrun~ent,  containing in itself ewrything iiecessarv to its being 
propwlv understood. TYe think his &nor conimitted no error 
in t l ~ c  instruction he p a w  the jury-it r n s  a question of lam 
and not of fact. The  case non- before 11s is not as strong as that  
of Ba1tlel-o?7 c. Irvsin. 30 S. C., 4". and the vhole defense here 
i s covered by it. 

I'm C U R I . ~ ~ .  .Judgment affirmed. 

1. .\ c.ount for :I forcible ei1t1.g 1!1;1y Ile joi11c.d \\-it11 ;I count for n n  
; ~ s w u l t  and h;~ttrry. 

.IITF: {J, from the Superior Court of L a x  of RL \ I ) E \ ,  at Spring 
Term, 1849, Cnlrlzt~eZZ, J., presiding. 

The defendant m d  one Jleredith xe re  tena~i ts  in cornmoll of 
111r tract of lalid wl;el-e the trespass was conmitted. The plain- 
tiff xxs  in possession of n p n ~ i  of the land as the tenant of 
Meredith. T h i l c  so in posqeqqiol~ the d~fendan t ,  toqethcr x-ith 
others, who n e w  aiding and assistinc hini, cntered thc house in 
\vhich the plaintiff l i d ,  and forcibly tnrncd him out. Tn do- 
ing so they committed a n  assault upon his perron. The decla- 
ration contained t ~ o  counts: the first for a trespass to the 
plaintiff's close: the second. for  t k  trespass to his person. The 
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jury were instructed that the plaintiff was not entitled to a 
verdict on the first count, and that they could give no damages 
except such as arose to the plaintiff because of the personal 
injury to him. 

The jury found a verdict for the plaintiff on the second count, 
and from the judgment upon it the defendant appealed to the 
Supreme Court. 

~Strunge and I). Reid for plaintiff. 
W. H.  Haywood and IF'. Winslow for defendant. 

Nasrr, J. I t  is unnecessary for us to express an opinion as 
to the correctness of the charge upon the first count. 
The defendant, the appellant, does not complain of it (329) 
and it forms no part of his bill of exceptions. 

We cannot well perceive where the error in law lies in the 
charge upon the second count. There can be no doubt that the 
two counts can be joined; and there is as little doubt that one 
tenant in conlmon of land may commit an assault and battery 
upon the person of his cotenant. While the lam permits to each 
tenant in conlmon a peaceable entry upon every portion of the 
land held in common, i t  does not justify any actual force ap- 
plied to the person of his cotenant. The case states that the 
defendant did commit an assault and battery upon the person 
of the plaintiff. 

PER CURIABI. Judgment affirmed. 

A trst : l tr is  tlcrisctl :IS fol1on.s: "For t l ~ e  lore :~nt l  affection which I 
l ~ : r ~ - o  for  .T. JI.. :lnd to  e n i ~ b l ~  him t o  t:ll;e c2:lrr of 1117 two old 
ncgrccs. I3. :1nt1 I:., 13-lin I \ris!l to rcnlain \\-her(, 1 no\r l i rc  :md 
s u p ~ ) o r ~ t  t l i ~ w ~ ~ e l v ~ s .  I q i w  :1nd heque:lth the 1:11itl w l l e r e o ~ ~  I now 
live." : s i c . . :  1 1 ~ 7 1 1 .  tlmt .T. JI. took n r:llitl lyq:~l est:~ttx in thc. I:~ncl, 
~ ~ o t \ v i t I ~ s t ; ~ ~ l c l i ~ ~ : :  t hc  ol)jection made. t l ~ t  .T. JI. \\-as to t:lkc nnd 
l~oltl tlw 1:lntl in t ru s t  for  the  negro slnres. 

APPEAL from the Superior Court of Zaw of Rr .~nex,  at  Fall 
Term, 1848, Prai-son, J., presiding. 

The lessor of the plaintiff claims under the mill of Elizabeth 
Locke. The tcstatrix devised as follows: "For the l o ~ ~ e  
and affection which I have for James Meredith, and to (330) 
enable him t o  take care of my two old negroes, Ben and 
Rachel, who I wish to remain where T n o w  lirc find snpport 
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themselves, I give and bequeath the land w h e r t o ~ ~  I 11on livt~. 
with all and singular the in ip ro~  cnierits, coiitninirig tn  o li1111drc4 
acres," etc. "Should the said AIeredith find i t  ilece-sar? for Ilia 
onn  conveniei~ce and the good of the neiglibo,~l~ood lo  ;.tbrlio\r 
said negroes to his own house. I wish hi111 to do so." The 
counsel for  the defendant inored the court to instl-uct (he  jury 
illat the d e ~  ise was n ~ t  to the lcssor of the pl:~iiltifi, but to the 
tn-o old negroes, or  in trust for thcni. :\lid I\:,. ilic~rc~t,)i<~ inopera- 
t i w  and void. The coult declined girc tllc ~ l~ i t ruc t ion -  
prayed for, but charged tha t  the land na.; deriqcd to the lesso!* 
of the plaintiff'. and not to ihc. t v o  I ' tyiws.  iior ili tru't for 
t l1cn1. 

The jury returned a rerdict f o r  t1i.j plaintiff. n i d  J ' u : l ~ ~ . ~ ~ ~ i i i  
being rendered, the defendant appcn ld  to this C'ourt. 

Xasr*, J. The only queqtion prrientcd to this C o n ~ t  i-  n c  to 
the devise of the two hundred acres. The construcatLon put 
upon it by the presiding judge in the court helov \\ a -  corrwt. 
The land is, by the v i l l  of Elizabeth Lorlie, giren TO :lit, I~szor  
of the plaintiff, and the cause assigned. to n i t ,  I I ~ Y  lcil e and 
affection for him, and to enable hinl to takc c.:t~.t> of the old 
negroes. Rut i t  is insisted by the defendant t l x t .  if thi- bc so, 
it is a device to him in trust for thr  t n o  old aeqroes. and it i- 
consequently T oid and inoperatirr. Be tiii. a s  it  in, 7. the que5- 

tion ranno! arise in this caw. TTc : i r ~  1101v in n c m r t  of 
(331) law, and the legal title 1nu.t l ) r ( ~  :ti1 P" t l ~ c  ~vil! that 

title is in the leasor of the pl>:intiff. 
JITe see no error in the opinioii of the c ~ 1 m . 1  11clon. and th(2 

judgment niuqt hc :rffirnrr.d. 
PER C T ' X I I ~ .  J n d q ~ n m t  :ifir~ntld. 

API'EAL from the Superior Court of Law of 11 \ n n . v ,  a t  
Spring Term, 1849, S e t t l e .  J., presiding. 
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-1 LU. su. issued against the defendant, Bcnjamili, by a justice 
of the peace. on 1 December, 1848. A t  January  'I'crin of the 
County Court of l i a r t i n  the constable retilrned the ( ( 1 .  sa. and 
a bond in  the usual form for the appearance of tlw said Bcnja- 
min, to take ille benefit of the insolvent law. The bond waq 
datcd 1 Dece~ubw, 1848, and rccites t ha t  "Benja~liilr beilig then 
arrested," etc. Benjamin, being called, failed to :~ppear, and 
a motion was made for judgment on the bond: j adg~~lcn t  v a s  
entered accordi~lgly, and the clei'endarit appealed to tLe S ~ K -  
rior Court. The defendant7\ couusel resisted the judgnir~nt in 
that  court, and prored that the bond, althougll dated 011 1 De- 
ccrilber, 1848, \v>i 3 not esecfitecl unf i l  thc Moi~dny of .Tall- 
uary court, 1840, and was dated back. The plaintiff (332) 
proved that  the defendant had been arrested thirteen 
da-s bcforc the court, and by ail arrangement 1,ith the officer, 
eniered into a t  the defendanl's iequest, he was alloved to go a t  
large, the oi7iccr taking his pron~isr  tha t  he would eseccte the 
bond on the Monday of Jnnuary  court, TI hich he did accord- 
ingly. 11;s IIoncr gave judgment for  :he plaintiff, a d  the 
defendaut appealcd. 

1:iygs lor  plaintiff. -. 7 

-1 o co~~l:sol for defendant. 

t~venty cloys of t i v  J:muary Term, the bond. oou:iit "to 1i:trc been 
condltimcd" lor  the debtor's appcarmce a t  -1pril Tcr.in. This 
pro\ ibim is I L I : ~ ~ C  for  the balefit of 111e debtox, to enfible llim to 
prepwe his schedule and to g i ~ e  notice t o  all of' his creditors. 
W o  can i w  I IO  r ~ a s o n  T~ lly this, like otlrc:. benefit. qirerl by lam, 
mav not Iw nnixed, i i  the p:;rty Gee f i c  to  dl, so. III thi5 caw i t  
~ v a i  agreed tllnt, if pernlilted io go at  l:r~,gc until court, l i ~  
mould then cwcutc "the bond," by TI-hich we nnder~tunit  the 
bond in questior~, dated as of I December, 1848, and rwitliig 
that  he mas thcn ar , t s f e d .  This bcil?g voluntarily done, the 
party must abide by i t .  If the officer, upon arrestill(: the debtor 
thirtccw d a j  s lii'tol c iliiu:~ y ~01711, had rcfnced to txke a bond . . 
for his appearance at ,lpril Term, i,nd in=lsted il.wn hold in^ 
the debtor in custody, iil~!('39 hc n ~ 1 l d  t*aecute :I Imld dated 1 
Deermber, and for his al)l)CaritllcC a t  t J ~ n u a r y  r r ~ ~ r ~ n .  the bond 
sib cseeuted mould hayL, been ~ o i d ,  a. o b t ~ i n e d  by d:ircis. Rut 
in this cascL the bond n a s  f i i ~ c n  after the debtor was out of 
cus tod~ ,  in purwalicdc of :in nr r :~nye~nrnt  cw+,wvl into a t  his 
instance. 
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Bail bonds are required to be taken in a particular form by 
the statute of 23 Henry TI., ch. 9 ;  and the statute de- 

(333) clares that  all bondJ not taken in that  form shall be 
void. There is  no prorision of the kind in reference to 

a ca. sa. bond taken by a constable. The debtor is left to his 
remedy, by motion at the aplwarance term, to set aside the 
bond, if taken contrary to la~v,  by duress or otherwise, and has 
his action against the officer; but the court ought not to set aside 
a bond roluntarilj- gi:cn in I:ursuancc of an c x l p s s  arranqe- 
ment made for his ease and favor. 

PEE CL-RUM. Judgnient affirmed. 

,\ITI ti. from the Snl,er;rlr Court of Lan- of R LsnoLrrr. a t  
Sprinq Term. nit 1:. 7. .  prcsidin:. 

This is an actlon of t~espass  p t c r i r  c~lnusii tn f i p g ~ t .  The 
plaintiff claimed 70 hold tlie land in question untirr s pr:~nt,  
issued in 1543, to ,Jesse TVnlker and Marsh Dorsctt. T ~ P  de- 
fendant claimed tc hold under ;r grant iqwed in 1733 to Ahqa- 
!om Tatum and T\Tillidlil lIoo1.c. ~ ~ h i c h  also c o ~ ~ e r e d  the land in 
dispute; and, to sustain his d l e q ~ t i o n ,  offcrerl in cvidence thr 

copy of a grant  issued by I hc Secretary of State t o  Tatum 
( 3 4 )  and Xoore. ~vhich  --as rcgis ter~d by the register of R w -  

dolpli County rhlrina the trial. This evidence was ob- 
j c c t ~ d  to by the plaintifi'i coun-el, bec8u.e thc  cop^ ofiered did 
not appear to be full and c o ~ p l e t e :  and, if complete, it  had 119t 

heel1 registwed within the tiine pl.c.;cribed by I a ~ r ;  and, if T nlid 
nfter registration, it could not b> r~lat iorl  extend hack so as to 
defeat the plaintiff'. titlc u ~ ~ d c r  T a l k e r  and Dorsett. The 
court admitted the eTid~nce, 2nd instructed the jury that  the 

rend in c7 idence, from the of'icc of the Sw-etary  of Stzte, 
did relate back so as to clefant nnp title in Va lke r  and Dorqctt. 
dcl.ircd under their ;rant. 

The defendant f u r t h ~ r  introd~lced c~ idence  shon~ing that i l c x  
m t e r ~ d  u p n  the land under  a I cxe  from the dcviscei of n ' i l -  

22s 
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liam Moore and the heirs of the other deceased devisa,.. The  
plaintiff entered into n vacant house upon the lands in qiiestion, 
but no evidence was ofiered tending to show that he extered as 
the tenant of Walker and Dorsett, or  in any man i~c r  clniwcd 
under their authority; and the court SO instructed the j i~ry .  

The presiding judge instlucted the jury that, inasmq~ch as no 
conriection was shown betn~een i h ~  plsiatiff und Talker-  and 
Dorsett, the former would not in lnm bc in poavasion of the 
lands contained in the Walker and Dorse+t grant, but 01117 of 
the liouse and land in his enclosures; and if il:(y I:cli?~ ed that 
no trespaqs u a s  coninlitted on these, tlLe defendmi v;>s not 
guilty. A verdict n.as rendcred for the defendant. 

Rule for a new trial, first. because the judge erred in recciv- 
ing as evidence n copy of the grant from the secretary's office. 

Secondly, because of error in instructing the ,jury that the 
registry of the copy of the granr from the secwtflry's o f h  
related back so as to defeat any title derived by Walker :~nd  
Dorsctt under their grant. 

Thirdly, becausc of erro? ill instructing the jury th:lt ( 3 3 3 )  
there was no eridencp that  the plaintiff entcred uudcr 
Walker and I)orsett, inasmurh as it h:td been !)roved that an 
angry altercation tool< place between tlie drferid:lllt and Marsh 
Dorsett, a t  which the plaintiff was not pr (wnt ,  in ~ r l ~ i c l i  Dorsett 
was complaining of the defendant's conduct and tlircatenrd him 
~ ~ i t h  a suit. 

Rule discharged, judgment for the defendant, and appeal. 

J. T. UOI-ehend for  plaintiff. 
No counsel for defendant. 

N a s ~ ,  J. The first objection is that  the copy of the grant to 
Tatum and Moore, which 11-as offered in  eridence by the defend- 
ant, was incomplete, and had not becn repistered in the county 
of Randolph within the time prescribed by 1:ln.. The first 
branch of the objection is not true in point of fact-the copy 
is  complete. As to the second branch, tlie facts IT-ere that the 
copy u::s not regis ter4  until the sittin? of tlir rourt. The  
grant is dnted in 1783, :1nd ouqlit by tllc terms of the :~c t  of 
1783 to h a w  been registered within twelrc months from its date. 
But  the Legislature has uniforrrily, with one omi-Gon. passed 
laws a t  every scssiol~ t,) cnlarge thc timc. The omiqsion alliirlcd 
to  was a t  the scssion of 1910, but it \: as .applied :l t the session 
of 1521, and czarn has hccn taken that  there sliould 1)e 110 ~11~11 
failure since. Tho cop? of tlic grant  offered in r\-idcnce was 
registered in  Randolph County in Bf~rc l i ,  1 U 9 ,  and at the pre- 
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ceding sessim of the Legislature. lielcl i n  13-18. tile usual act u u 

for 1woiortging the time for registering grants was passed: so 
that,, in truth, the grant  71-35 registered in Randolpll Co:inty 
ivitllln I ~ L C ,  ti:nc, l~iescribed by In-j;-; m d ,  vhcn  so registered, 

L n w  IS:;ti, ch. 42, eec. 24, rilakes i t  evidence. 
(336) 'i.he srr.011~1 gbjcction emnot  avail thc plaintifi. The 

ps s s : tq~  of t h ~  acts, to which reference has been ninde, . . 
~ ) I Y J ~ O I I ~ I ? ~ ;  the time 1:-ithi11 :\.hich grants siiall be registered in  
tlic cou~ity,  has prric.:ic::lly tilt. efYt~t of rendering nugatory rhat 
clausc ill thc!~!. and :n:ist cc;ntinuc, ;o h n x  that  ~ f f cc t  as long as 
the L e g i s l a t u ~ ~  stlal: co~!t i i~iic to pass then?. 1- mean t k h t  i t  
rendrra n u p t c r y  the eficc.t thnt the neglect to register ihe 
grarit, ~ i r l ~ i n  R limited :Ime, rliight hare. The  c:.:.nrlt, thcr:, Inax 
hc regis:c>recl :!t a:iy iirtlr, if. at thnt time, there l ~ e  any I n w  
authorizii-~g t i x  act, 7,rhich is not dcnied in t1li.z c:rsc. If the 
registratio:? of the g~:11:; 7q7:i.  Icpal, then i t  ;nilst  ha^-e the c R v t  
of rclating bacl.r; tliis is :t ii:-c.eisnry consc.quwc:x, and daily 
reco,yriized in our pracriw. ,\'!,IIJPS 7 ~ .  I r 'ezlrr l .  10 S. C., I G .  
There is scarcely one $-r?rit in n hundred ~ h i c l i  is r e g i s t < . ~ d  
n-ithin :n.o years from i t<  dnt<.. S o r  is it. e w n  tho:igl~t nwes- 
sary to examine into the datc of its registration. I t  can niake 
no difference that  the grant  ~ I I  this case r a s  not rcgistcred bc- 
fore ?he action v a s  brought. Ti: tl:e intention of the registry 
acts is to give notice lo the citixem of the county what lands 
:I:.? ~ ; t r a n t .  :in(! if i: 11e desirable that such notice should he 
giren, thc policy of the continuing acts may be well quesrioned, 
but our d u t ~  is to execute the Inn- as lve find it.  

The ihird objection is not sustained. There was no c~ idcuce  
that  the plaintiff entered as the tenant of Walker and Dorsett, 
or in any manner claimed under their authority. The alter- 
cation bet~veen the defendant and Dorsett v a s  entirely irrcle- 
vant. 

We see no error in the opinion of his Honor on the points 
brought here. 

PER CURIAM. Judgment affirmed. 

Cited:  Isler 21 .  Foy, 66 N. C., 551; J n n n e y  v. Blnclive77. 138 
N. C., 439. 
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APPEAL from the Superior Court of Law of YEKTIE, at  Spring 
Term, 1849, Munly, J., presiding. 

This mas debt upon a bond executed by the defendants for 
the sum of $500 and payable to the plaiutiffs, dated 30 Novem- 
ber, 1847, with a condition that "Willinin 11. Bayleg, having 
this day received of Charles Ci. 1Iaughton and Joseph G. God- 
frey a stock of goods, to peddle with: now, if the said Bayley 
shall well and truly pay unto Charles G. IIaughton and Joseph 
G. Godfrey the just arid full aillount of tllc stock of goods on 
1 April next, then the aborc obligation to bc void," etc. 

The breach was a failure to p:~y for the goods. Pleas, con- 
dition performed and no breach. The plaintiffs offered to prore 
that each of them omled a store in the county of Hertie, thc one 
about six miles froin the other. That cach from his individual 
effects, in wliich the other  as admitted to be in no may inter- 
ested, furnished to the defendant Bayley n parcel of goods on 
the day the bond mas executed, for which the said Bayley mas to 
account, and pay them respectively; and that Bayley had coin- 
menced peddling, and disposed of the goods, and failed to account 
and pay over. 

His  Honor "deemed the evidence inadmissible." The plain- 
tiffs submitted to a nonsuit, and appealed. 

Biggs for plaintiffs. 
No counsel for defendants. 

FEARSOX, J. We think the view taken of the case in (338) 
the court below was wronq. As the goods were the indi- 
vidual effects of the plaintiffs, and were delirered by each in 
separate parcels, the regular way was for each to take a bond 
payable to himself, and, if no bond had been taken, they mould 
have been compelled to bring separate actions; but the parties 
saw fit to cover the mholr: transaction by one bond, and there 
can be no good reason why an action may not be m~intained 
upon it. The object of the evidence was to show what goods 
Bayley had received of the plaintiffs on that day, and for which 
it was intended the bond should be a security. 
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I f  the plaintiffs had beell partriers and liad jointly deli1 ered 
a parcel of goods to Bayley, the bond ~ o u l d  iiiost fitly have 
applied to them, to the exclusion of indir idual goods separately 
delivered by each. Bu t  there v a s  no copartner.hip, and the 
question is nlletllrr tlie bond be wholly i~ iopcr~l t i re  as l i a ~ i n g  
no subject to apply to, or  ~vhether it : I~~pl icnl~lc  to goods sepa- 
rately &li\ ered by the p i in t i f fs  to Bayley on that day. Clenrlp 
i t  was the intentioli of the parties that tlic b21id shoi~ld zrpply 
to these goods, as there are no others to fit tlie dc3c~i-i1,tlo~l more 
nearly, arid thehe goods fall unclcr the geiieral v , o i d ~  of '(a stock 
of goods to peddle nitli,  received by Baj-ley of Cili,u.1es G. 
Haughton and tJosep2i G. Godfrty, on tllc clily tiir hnc l  \ias 
given." 

The noniuit 1nii5t be set aside and n  enir ire d p  n o c o  issued. 
PEX CI ~r.131. ,Judgnielit accordiiqlv. 

ATTI<:II. from the Superlor Court of Law of GREEYE.. a t  Fall  
Term, 1848, Settle, J. ,  presiding. 

This was a n  action of n ~ s u ? i ~ p s i f .  The questions were pre- 
sented to the court upon thc folloning case agreed: 

Elizabeth Eogers, the wife of Stephen Rogers, t h r  plaintiff's 
testator, i n  1837  as di~-orced froin bed and board, and allowed. 
as alimony, one-third of the annlinl rcmt of a tract of land and 
the service of three negroes. 

Her  part of the rent anlounted to $60 pcr ailiiiun, n l i i c l~  she 
regularly received. I n  1838 she rold the negroes to 01i(> Vines 
for $1.000, and gare  him a hill of sale ~ ~ i t h  n ~ ~ r ~ w i t ~  of title. 
I n  1841 Elizabeth Rogers made a paper-nritinz. in tlw nature 
of a last \rill and testament, nhich  was, after her death, ad- 
mitted to pro bat^ in 1845. BT it she dispo~ed of such money, 
notes 2nd effect. as she had at her dcath. maliinq rlie children 
of the defendant, TI-ith 77-hom she had boarded since her dirorce. 
zr4thorrt r h r i ~ g e ,  her legatees. The defendqnt took out lntrers of 
adniinistration with the will annexed, and poise-sed himself of 
her estate, amounting to $2,046.21. The items consisted of the 
$1.000, and interest, r ece i~ed  of Vines for the sale of the 

232 
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negroes ; several notes, which \vercJ 1lt.r 5x1 iiig:-s out of the amount 
of the rent of the land, annually receircd; :L Sew articles. 
acquired by her own indust r ,~ ,  s w h  as bedquilt\, etc. 

After the death of Elizabeth Itogcrs, Stephen Itogers i11st1- 
tuted a n  action against Vines. tlie vendee of the, negroes, 
and rcco~erctl  and rerei\-ed flmii hi111 their \-due. See (310) 
Ro,qc'~s 1 . .  I7 in~s ,  ./\h S. C'. .  233. Rogers (lied ill 1847, 
har ing  appointed the plaintiff his executor. The dcfcnclant. 
without suit, paid to Vines tlle $1,000 and interest which h(1 
had paid Mrs. Rogers for thc mgrues and for which he held her 
warranty, after the recovery iuy Stcl)llen Rogers. I'hintiff dc- 
manded of defeiidant thc~ cmti1.e sum of $2,046.9 1. Defeildaiit 
refused to pay any part. 

I t  is  agreed that if tlic plaintiff be eiititlcd to recmcr of the 
defendant the amount receiwd by Xrs .  Rogers for tlie negroes 
with interest, and the alnour~t saved by hcr out  of tlie rent. the 
plaintiff should have judqil~r~llt for $2,004.66. If the plainti8 
be entitled to recover the price of t h r  negroes nit11 interest, but 
not the savings out of the rent, then judgment is to be entered 
for $1,56237. I f  the plaintiff be entitled to recover the sav- 
ings out of thc rent, but trot the prive of the ncgroes, then jndg- 
merlt is  to be entered for $442.03, unless tlic defendant be enti- 
tled to comn~issions, which deductioii would leare a balance of 
$332.53, for which judgnient is  to be entered. I f  the plaintiff 
be entitled to neither sviu, then judgmcnt to be entered for  the 
defendant. 

H i s  Honor dirc~ctt,d judgaiei~t to bc entercd for tlie plaintiff 
for the sum of $332.53, from wIiic11 judgitient both the plaintiff 
and defendant appealed. 

J .  H. B r y a n  and J .  TI'. lIr,rjcc,~ for plaintiff. 
Rodtrmn for defendant. 

P~anson- ,  J. We think the plaintiff 11 as uot entitled to re- 
corer, either thr  price of the negroes or the savings of his 
testator's wife, out of the :~nnu:d relit rec+c,iwd by her, and that 
judgment should liave been entered for the dvfendar!t. 

-2s to the price of the ncgroes, tho plaintiff xws 11ot entitled 
t o  recover. Rogers 11:rd r e r e i ~ c d  of Vines the r:ilue of . 
t h r  riegroes, thereby repudiating thc rale made by his (341) 
wife, and in no point of view could the 1nonc.y paid by 
Vines to Mrs. Rogers be considered the money of he]. husband. 
After the divorce, the wife had a right "to suc a i d  be sued, 
claim redress for and be made liable upon contractr, as thong11 
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she were a f ~ m e  sole." By the sale of the lieproes, although 
the sale r a s  ~ r o n g f u l ,  the 111oney hec~an~c. l ien.  and she v a s  
liable upon the Tvarranty. 

The view presented by the plaintiff's c o u n d  i.: not tenable, 
for, admit "the contract of s a l ~  to ha re  been a perfect nullity," 
the nione>- handed to Xrs .  Rogers waq not the money of Xogers, 
but T as the money of Tines, rcce i~  cd for the m e  of  tine^. 

As to the sayings out of the rcwt, TTe think the plaintiff n a s  
not entitled to recmer. After the diuorcc the wife had "capac- 
i ty to acquire and dispose of such property as she might pro- 
cure by her 0 ~ ~ 1 1  industry, or  as lniqlit accrue b7- deqcent, device, 
etc., or in an? other t n a ~ ~ n e r . "  

It might b(' urged v i t h  much force that "these iaT ings" fall 
under the ~ o r d s  "property acquired b -  h r r  ox11 industry." for, 
if a ~v i f e  pays her hoard by norking, and thereby i.; enabled to 
.are a part of the sum annually n!loned for her iaaintcnance, 
it is the same thing as if she had paid her hoard out of the slim 
allowed and receired TI-ages for her ~vork .  But  the r i ~ h t  of the 
wife to her >a7 ings is uaqueztionable, npon the ground thnt the 
decree of nlimony ~ e s t s  the title in her. If there is no recon- 
ciliation, shc has an  absolute right to ilie s ~ l m  allon-ed olld re- 
ceiued annually for hcr maintenance: in ~ i ~ h i c h  recpect it dif- 
fers from ,cpeiific. prope i fy  assigned to her separate n-e. I f  the 
allo~vance be too much, the conrt has p o m r  a t  any time to 
wduce it-if too little. to increase i t ;  and thus it is  a t  all times 
subject to the control of the court, and i t  tends to make the wife 
industrious and economical to allow her to ha re  the s a r i n y .  

I t  is not necessary to decide whether the >rife had 
(342)  capacitl- to make a d l  under the x ~ o r d  ''dispose." If 

she had capacity, she has exercised it. I f  the word "dis- 
pose" is confined to sales or  gifts i n  her lifetime, so thnt she 
died without making a disposition, the act prorides that  her 
estate "shall be transmissible in the same mpnner as though she 
were unmarried." This exeluc7ec the Itrrsband, and, take it 
either way, he has no right. 

The judgment belo~v must be rerrised and a judgment be 
entered for the defendant. 

PER C r ~ ~ a l z r .  Judpnen t  accordingly. 
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I .  I t  is i l l  t i l t ,  i:isvwtio~! of t lw  . \ t tor~~c'y-(;e~~c,r:~l.  011 the trial of a 
calii!al c:tse, io int1.otl1;c.t: on  bcrlsalf ol' the State o ~ ~ l y  such wit- 
Ilesses :IS h~ 111:ij- tlliilli 1)1'01)Cr. 

3. Whc$l?er such n c11;xlrc \,;is or \\:IS 11ot yivt.11 c..innot :1~11enr 11i)o11 
thc rccortl, nnltw l)l;~crtl t11(w~ by tl l t i  c.xcel~tious of oue or +he 
other l~arty. 

APPEAL from the S u p ~ r i o i  C o ~ ~ r t  of Law of K ~ s n ,  at Spri~ig 
Term, 1549, Settle, J., presiding. 

The prisoner n7as indicted for murder in killiiiq P ~ m i y  A\ i l -  

derson. 
The State prowd that the. prisonw aiid P c n q -  h d e r -  <:543) 

son lmd lived together i ~ r  WT era1 Scars as man and wife, 
although not married; that in October. 1848, Penny .inderson 
was, on Monday night, at home with tine prisouer. During the 
night blows were heard and much lamentation, as of a person 
suffering under a riolent beating and begging for mercy. The 
outcry was in the direction of the prisoner's house, and the cries 
were in the voice of a female. The next inorni~rq P ~ i n y  Ander- 
son was missing; and the prisoner, bcing asked where she was, 
said: "She had gone to one Hale's," who lived about ten miles 
off. Upon search, i t  was found she had not been at Hale's, nor 
could she be found anywhere. In  about s is  weeks afterwards 
her body was found, partially buried in an out-of-the-way place 
some five hundred yards from the house of the prisoner. The 
body, although putrid, evhibitcd lllany marks of riolence, par- 
ticularly about the throat, as if shr had been ?hoked to death. 
The body was identified by a ring on a fingel., by several articles 
of clothing, by a broken finger, and by other modes of identifi- 
cation. The State prored many other circumstances tending 
strongly to show that the prisoner had murdered her. 

The prisoner mas of a black complexion. He had lived in 
the neighborhood about ten years, and during all that time he 
passed for and was treated as a free negro; and the case states 
that he was treated as a free negro during the whole trial, and 
spoken of as such by the counsel. The jury found the prisoner 
guilty of murder. 

I t  was in evidence that no person was a t  the house of the pris- 
oner on the night of the alleged murder, except the ~r isoner ,  
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thc dcceaqed, and a l ~ t t l e  boy, the grmdson of the deceased, 
be twen seven and eiellt years of age. Several of the State's 
witnesses wele niulattoes I n  the opcning adc?.(as to the jury 
the couriscl for  the pnsqlier , f ~ o ~ r g l y  urged th,lt, 2s the State 

Ii:~d not examined the boy. nho  n ~ s  the o d v  person p1.w 
(344) ent, ercry presumption bhould he made ag,rinic the !,lose- 

cution, because a nitness n a s  kept bad, nhnm it n a s  the 
duty of the State to hare  called and examined. The ,Ittorlie>- 
Geiieral n,rs permitred by the court to i~~ter:.upt the r ~ ~ i r - e l  and 
say:  "The boy 11 as in cunrt, he had exmined  !li:n, mid did not 
call liim as a ni tneas hecause he n a s  satisfied 11e n a s  too imo-  
rant  to be competent; but the priqoner's counsel n a -  at libertr 
to offer him to the court that his capacity might be j u d d  of, 
and to call him as a witness on the nar t  of the ~r i -oner ."  The 
prisoner's counsel declined the proposition, and mo1 ecl the court 
to instruct the jury that thev should not convict upon circum- 
stantial evidence. as there was a pcrson prewnt at tile alleged 
murder who was a competent 37-itness, so far  as it judicially 
appeared, and could give direct tcstiinonv. The co~ i r t  refused 
to give the instruction. 

The prisoner's counsel mored for a 11ew tr ial  because the 
court refused to give the instruction prayed for, and because the 
court permitted the Attorney-General to make the inte:-niption. 

Attorney-General for the State. 
S o  counsel for  defendant. 

PEARSON, J. There was no error in refu<inp thc inqtruction 
The counsel for the prisoner fcll into an error ;n ~ i p l m h q  that 
circumstantial evidence m s  se t  o n d a y  evidence. 111 h'. 7>.  Jiczi.- 
tin, 24 K. C., 120, it is held "to be in the discretion of tllc pros- 
ecuting officer n h a t  witnesses he v i l l  examine." "If other wit- 
nesses can shed more light on the controverq,  it  is rompetent 
for  the prisoner to call the~n." We think i t  was ~ l i t i r ~ l p  proper 
for the court to allon the -1ttorney-General to uialic thr  inter- 
rul~tion.  and it was p r o p r  io r  that officer. seeinq the nriqonrr's 

mnriscl had fallen into :In error, to iet hiill i izht .  and 
1335)  gire  hiin all opportunitv TO call the ~vitneqs, if coinpctent. 

Another emulid 11l~on x~hich  a new trial x .Is a,kcd \?-as 
that  the priso~ier, beiliq b l n d ~ ,  was pl-ima f a t i c  :I slave, and, if 
a d a r e ,  the court had committed txrror in not admonishin? the 
mulatto witne=scq, a-; required I J ~  Inn. Tliiz point n.as not made 
until after the ti.ial: it  x i s  then too late. I f  the priqoner 
wished to be tri-d w s  a slaxr, the question should have been 
started "in timr." There mas eridence to rehut the prewnlp- 

2Rli 
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tion, and he  was treated as a free negro during t h ~  ~ilhole trial. 
I t  would he trifling with the adniiaistrution of jmtice to allow 
a prisoner to pass himself off as a free ncgro and take his 
chances for a verdict, and then turn ;wound and inqist that he 
was a slave. Again,'the act of Ar;sembla was intcntled for  the 
benefit of tho party against whom mulattoes are r a k l  as mit- 
nesses on the trinl of s l a ~ e s ;  coliscquentl~. t l ~ e  benefit n a y  be 
waived, and the proper coursc iq to object to the competency 
of witnesses beforfi they give tcstinlonp, if they I d  not been 
admonished. 

But, again, it does not a p p c a ~  from the record that the mu- 
latto witnesses vere  not admonished. The  record need not show 
n,fii-motively all the incidents of the trial. The trial is pre- 
sumed to hare  beell conducted rcgularlg and according to law, 
unless tho party excepts and has the act of orniwion or comrnis- 
sion complained of spread upon the record. 

Another ground was taken in  this Court, that  if the prisoner 
was a d a m ,  notice should have been issued to his omnnr. The 
samc r ~ p l y  is  applicable to this objection; and further, it not 
appearing who the on-ner was, the act provides that the court 
map appoint counscl and proceed :: it11 the tr ial  as if +hc owner 
had been notified. 

There is no error ill the record, and x70 presume thic is one of 
the cases wherc an nnfor.tunate prison(xr. availing him- 
self of the act of Assclnhly al lo\ i i l~g appeal5 ~vithout (346)  
security for costs, qppcals witho~rf  11op('. 

PER C u a ~ a x .  Ordered to be c~rt if icd that  t l~e re  is no error 
in the record. 

2. I n  an  :lctioll of slnllclrr by ;I sillglt' \vOul:~ll. i l l l t l t3 i .  1 1 1 ~  :lrt o f  I%$. 
Itpv. St., ch. 310. \\here tlw m-ortls c.il:lrct'(l wcrtr ''that shc had 
l ~ s t  :I ljttlc ant,." "%. S.  is :I c.r~'tlit to 1 ~ ~ r . "  t l l ~  saitl %. S. I ) t , i ~ l r .  
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  PEAL froul the Superior Court of T,av of S!-mt~, at Fall 
Term, 1848, J l o o r r .  J.. presiding. 

This is  :in action on the case, under the act 0:' 1808, for a 
charge of incontinence. The first count alleges tlia: rile defend- 
ant Judith,  x h o  is ihe wife of the other defcntlant, made the 
charge by using the words, "she had lost a little o~ic." The 
second count, by using the ~ ~ x r c l s ,  '.%ill)hy Si:n.: i s  n vscdit to 
her:" Zilphy Sinls being :i ~ \ - o n m ~  xliose genera! vll:~iL:wter 7TRS 

that of a base, levd and illcontinent persui~. 'L'lx third 
(327) count, by using the x-ordd, "She better be lislening t o  the 

report about herself losing a ~ o 1 m g  one." 
The defendants pleaded justificarion, and, on i l x  t~ i i l l ,  intro- 

duced a ~ r i t ~ i e s s  ~ r l i o  svorc that he had, 011 se\-ern1 occnsicns, 
had c?inr inai intercour,qe ~ r i t i ~  the plaintiff. The court c i ~ a ~ g e d  
that  thc- plea of justificctioli si:ou!d 81-er the ri.;;.111 of the charge, 
as laid in r l ~ e  deelarntiol;. :rnd that thi:. m.ideilc;. if  i:c.lieved, 
did not establish the plea. 

Thcri., ?\-:IS :r yerdict 5 1 1 .  tiii- ~)l;riuti!;:'. 2nd. t!ic doi'i~i~duuts 
app~a led .  

Yr~.,c:-~ix. .I. Arsuiizinr. t11ut rhc ticv.lar:i:io:1 cclit;~il,s a eel- 
loipii i i~i  ;c::d i11r1 oductor>- ::iil rter slificic3nt to  u-trrra~rt :!io iann- 
endoes. KC. thiilf the jixlgc orrid ir? holcliii:? rhat tl!e :~\-idcnce, 
if  belie^-rd, did iiot 1~1:ilic out :L justificnlic::~. iYlien ;l;c caliarge 
is inade directly? the plea s!iould aver the truth of rhe charge 
as  h i d  in the dcc1ar:itiou : but TI-hen tllc chci~ge is :mdc h!- ill- 
siliui~tion amd c i ~ m n n l o m t i o ~ ~  co as i~ innke i t  necessa7.? to use 
introductory matter to give point to ant1 shov- tile !i:c::i!ilig of 
tlic ~ ~ o r d s ,  rhc :,lea shoi~ld nvcr i 1 1 ~  t ~ ~ t h  of f h p  c l t ~ i , ~ g r  ~ ~ ~ h i c h  
the declaration alleges n-as meant to he ma&. If the ~ o r d s  are, 
"Britain is as decp in the mud ::s TITcxlcli iq in the mire." and 
thc declaration. TI-ith proper in trod11ctor)- ~ i u a t t ~ r .  alleges that  
these words Trcw ?lieant to 1n:1l;c n charge of passing counterfeit 
nioney, the plc.:i should aver that the plaintiff m s  g~ i i l t p  of 
passing counte~bfeit ~noi!ey. I n  this caw, thc declarntion a l l ep~s  
that  the words w e d  were meant to ~nnkc. :r charge of incontl- 
nence, and the plea should a w r  that  the plaintiff was inconti- 
nent. Trhich averment would he fully prorcd by the eridcnce of 



the defendants' witness, if believed. His testimony, if true, 
showed that the nlaintiff Tvas not one of those "in~loce~~t." 
chaste wornen, whose "unsullied purity" the recital dr- (348) 
clarcs it was the illtention of the act to urotcrt. 

But it is insisted that tllc nords, %lie had lost a little 
not merely charge that the plaintiff was incontinent, but that 
she had brought forth a bastard child, and that the plea should 
aver this fact and the evidence show it io bc true. 

Conception and deli\ ery are the lncrc effects of ~~ature-there 
is no harm in tlieu~ per a(>. The guilt lies in the criliiinal inter- 
course, which is made neither grcatcr nor less by the collateral 
circumstances of conception a ~ i d  delivery, although these cir- 
cumstances may be considered unfortunate, as leading to detec- 
tion and exposure. Criminal iiitercoursc is the gist of the 
charge, and is all that the plea nced arer or the evidence estab- 
lish. 

The learned judge erred in holding that conception and deliv- 
ery, which are in their~selves innocent, constitntcd a part of the 
substance of the charge, and ought to llavc been n r c ~ w d  and 
proved. 

I n  the second count the chnrgc is that the plaintiff n a s  :L 
"base, lewd and incontinent womar~." The words "base and 
lewd" are not actionable, for "lm7d" means "lustful, libidinous," 
but does not in~port criminal indulgence; so that "incontinent" 
is the actionable word which, by the evideiive, \\as esiab:ished. 

I n  the third count the charge is, "Sl~c b~t te l*  bc listening to 
the report about hcrself losing a young one." T ~ P  defendants 
are not called upon to prove that there was such a report, nor 
would i t  avail them as a justification if they did. Thcv muqt 
aver and prove the matter alleged to h a w  been reported, to be 
true, to wit, that the plaintiff was incontinent and ~~nchaste.  

The gravamerz of the action is a false and malicious chargcl 
of incontinence and a want of chastity. 

I t  is unnecessary to allude to the othcr points ~iladc. (349) 
The judgn~eut must be rertwcd. :tiid a U P ~ ~ I C  d~ 11oro 

be issued. 
PER CURIA~I. J u d p c n t  accordingly. 

Cited: Watters c. Smoot, 33 K. C., 316;  ! I l c . ~ ~ r l u y  v. Ki7.L.- 
head, 35 K. C., 32. 
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APPEAL from the Superior Court of Lav of STXSLY. at Spring 
Term, 1849, Caldu'ell, J., presiding. 

The declaration in  this action of ejectment had lilally munts. 
Among others, there were counts on the several demises of John 
and Thonlas Carson and TVilliam Moore, laid in 1796. At the 
return term, spring of 18-18. the defendant, upon affidarit that  the 
said John,  Thomas and Kill ianl  vere  dead, and had died as f a r  
back as 1810, obtained a rule to show cause ~ r h -  the counts, 
upon their demises, should not be struck out of the declaration. 
The plaintiff alleged that  the other lessors claimed imder the 
said John,  Thomas and William. Upon arg~nnent ,  the rule v a s  
made absolute, and the plaintiff appealed. 

(350) h'trange for plaintiffs. 
N o  counsel for  defendant. 

P b ~ a s o s ,  J. There n a s  no error in rllaking the rule absolute. 
Indced, the couns~ l  for the real parties adn~ i t s  thnt the idea of 
laying a dcniise in the name of one ~ h o  had dird many ycars 
before the institution of the suit n-as an "experi~nent." The 
experiment ought not to have succeeded. I t  was o b ~ ~ i o u d v  an 
attempt to perrert a fiction of  la^^ from its true purpose and 
intent. The  proper time for making the nlotion x i s  at the 
appearance term, but the court sllould, a t  an- time (a t  least 
before rerdict) ,  h a l e  allomcl the application, and chould have 
p c ~ * ~ ~ i i t t e d  the plcn and conccnt r d e  to be witlldrnrm. if nccec- 
sar?, to enable the defendant to make the motio~i. 

The action of ejectment ic admirabl? adapted to t ~ y  qnt~tioiis  
of title to h d ,  and ilie fiction of "lease, cntry a n d  ouqtcr" is a 
beautiful illustration of thc fact that a fiction of lan- "n-orks 
~ ~ r o n g  to no one,)' and is nexer introduced into Ieqal procred- 
ings except for  the purpose of aT oiding useless delay and cxpvnse 
and furthering the ends of justice. I t  is t rue "John Doc and 
Richard Roe" are very much abuied by persons ~ v h o  are l i ' l t  nell 
acquainted with theni. but they are deserwdlr  favorite.. n i t h  
those who h a w  cnltirated their acquaintnncc. No o ~ ~ c  n h o  



comprelwds  the full scope and object of the fiction can fail to 
be struck wit11 it a s  all (md l i i i~~g  11101ii111ic:it of tlitl ~ i s d o r n  and 
clear-siglltcducw of the fatlieis of our law. 

After i t  becauc comii:oll for i'r,cl~oldcrs. in,tcad of b ~ i ~ ~ g i n g  
r w l  o i  t iot is ,  to eiitrr upoli the 1:liid and 111:rke leases tor  years, 
so that  the lessees iliight bring vjt'cti11~'11t, it  occurrtd to the 
courts that  the fact  of niakiug thc "ctitry i ~ r ~ d  lc:~>c" was mmw- 
essary, and mas ;lttended \\it11 useless e x p c ~ ~ s c  mid drlay. ILow 
mas tilib to be xvoidcd! If  tLe lease alld cntrv were sun- 
posed. a i d  tlie actioi~ W:I$ brought ngaii~st i11c tcnaiit iu (351) 
poss:~ssion, li:, had a riglit to entcr his plea, and could 
not be called on to iiiake ;mr adnlissions. The  csnetlic,it adonted 
was to bring the actioi~ agail~zt tho ~ u s ~ r u l  ejector; let hi111 give 
notice to the teriaiit i r ~  ~)ossessioii, who, when he a:)plicd to bc 
made defendant, might be required to admit "lease, cntry and 
ouster" as  a coliclition of his bciilg ailowed to defend. i I e  had 
no right to col~~plain-he mas not required to admit anything 
tha t  would prejudice his right, but s in~p lg  to admit those tilings 
to ha re  been do i~e  wl1ich the lrssor l~iigllt easily have clone by 
increasing thc trouble and cq)ense. But to require liiru to ad- 
mi t  il thing which could not h a w  brcn don(. a t  the institution 
of the actioii-for instance. that a lease had been made bv a 
tletrd niali-would be unreasonable. The proposition would have 
shocked Chief Just ice  Ii'ollc, who, nearly two centuries ago, had 
111e honor of invellting the action of ejcctilienf ill its p~esell t  
forrii. 3 Dl. Coiii.. 399. 207. , , 

Besides being unreasotiable, as requiring the a(1ir1issiorl of ail 
irripossibility, i t  would be n palpable violation of :t fnnd:mlc~ntal 
principle of the action of ejectment. "The lessor must not o11ly 
ha re  t i t k  a t  the date of the demise, but innst have titlc :111d a 
r ight  of entry a t  the coin~iwi~cei~lent of tho suit." At  the &nth 
of the proposed lessors tllr title passed out of them to t l r ~ i r  
heirs or. sornr one elsr. Tlrlic.rl this nct~oii n a s  inqtitutcd the 
dead lessors had ~ ~ e i t h ( ~  iitle 11or riqllt of e:~tyr. 

The. decision of the court below ~riust Iw a!i ir i~~!.  

E~TPFIN, C. J .  Besidrs t l ~ e  iactrsoi~s gircn by I I I V  bl-otli,,1. 
P e a r x m  for affirniing the jud;.l~~rnt. there are other5 wliicll rew- 
der i t  plain that tlw coui~ts ill qutst io~i ought not to br  w f l t v d  
to remain in  the declaration. 

There is I I O  i u s t a ~ ~ c c  ill w11ic.h il c.oir11t  or^ tile dc111i-c (4.52) 
of a person ~ h o  was dead a t  the t i ~ n e  of bringing suil 
has beeu sustaiiled; and it is contrarv to rcxason t l ~ a t  it sliol~ld be. 

I f  there mere a r t rd ic t  for  the plaiutiff on thoqe counts, n7ho 
c~orild be put into posws~ion ill~dc~r i t ?  Very cle:trly, ihc lessors 



of tlie plaintiff in the other coullti could riot; for  t h ~ ~  titlr. oi 
the seT era1 lessors in the different counts arp d ~ i t l ~ ~ c t  :n~d i d -  
pendent, and hence the necessity of laying the 1 arious clelr i is~~ 
in different countq. I t  is true, indecd, if a leswr ot the plain 
tiff die pending the action, that dot,< not affect the 1)roceeding. 
but tlie case goes on to trial on the demise to the plaixtifi, which 
the lessor, since dead, was capable of making as i t  is laid. and 
when the suit was brought. I n  such a case, tlier14orc, there 
can be no difficulty in permitting the lmsor', heir. or d e ~  isces. 
on a title thus accruing pentlelltc. 1 1 1 1 ,  to procecd in the nanw of 
the plaintiff of record to execut io~~.  I h t  that cn11 nex t r  author- 
ize a person to bring a buit on t l , ~  -iil)po,qed dci~iii:. 1 f n pc.1 ion 
who XTas dead a t  the h i e ,  instc:,cl of dolng so 011 hi. onu.  I f  
the person actually institutiug the action harv .I i ~ o n ~ ~ w t i o ~ i  
with the dead person, he muqt 1i:1\ c dcrired his title or  c.l:tiw 
from him before the suit n-as b r o ~ i ~ h t  ; and thc.refor~ thc~i~l  is 110 

occasion for using the dead man's name, instead of his ov11. or  
in addition to it. I f .  on the other hand, he cannot dediicr tit](> 
from the dead person, upon nh,,t pos4ble ground call I I P  ,l-yn~uc~ 
to use his name to diqturb the 1)aI'Ty in pozsecsioi~. v l ~ o  h : ~ i  the 
right to continue in posscsiion acaiilst all but the r . c ~ l  o ~ \   it^:.! 
I t  is obx ious, indeecl, if thc other lei-or- of the plai~it ig voiild 
recmer and take posse-<ion undrlr thc i ~ i i a g i n a ~  1- d t ~ i ~ l i - e ~  I I I  thc 
dead perwns. that the lireseilt deie~r, imt I\ oultl IIIPII 11 I \  P jil.;t 
the iarne rlght to hriiig suit ilililitdi:ltely ilei~init tll05e o t l i ~ ~ .  
parties, on tllc dfjrniz~s of the .alncx (lend perwns. :md, thus, in 

turn eT ~ c t  <hem. The abiurditr  of .ncli ;I w=.iln qllon.. 
(353) the in~possibil i t~- af n l l o ~ r i ~ ~ p  quc#l~ c~~~ :ilu*c of tho l r ~ n l  

fictions in rjwiiiir nt '15 x~ :I\  Ilc~rc artcwil~trd. 
PEB Cm13 I:. Ordercd to hc ccrtificd ncmrtlii~zly 

W l i ( ~ r ~ ~  :I d:wl o f  ; I  I I I : I I , I . ~ ( Y ~  \ \ - , , I ~ I : I ; I  l1;!(1 OII  it 0111r I l l , ,  ~ ' O I I I I I V ~ I I ! ~  ~ , I I -  

t 1 . i ~  :IS l o  its ~I I - ) I ) ; I~IL:  ..St;irj~ o f  Sort11 ( ' ; I I Y I ~ ~ I I ; I ,  ( ' ~ ~ ? r i t u ( ~ k  
('~~1111ty. Fc,l~rn:il.y T(>rnr, l C 2 ,  P ~ ~ r s o ~ x ~ l l y  ;il~ix~;:r+vl r.y(li:~ ('oak. 

v'ife of Joll!r ( ' I I I I ~ .  : I I I ( ~  ill 0 1 1 ~ 1 1  (.<11lri : ~1~1~11111~- I t~~ l~ :~~ i l  i l ~ ; $ t  sh' as- 
s i z~ i t~ i  tile \ r i t l~ i :~  ( 1 ~ 1  o? 1101~ O\V!I I'r(v ~ l - i l l  \ \ - i r l l : ~ ~ i t  :illy 1011-  

strnil~: n-hnterc>l'. T,tst i r  iw ~ v ~ ' i s t ( ' r ~ d .  I Sii'lr(l(1 i TV. I ) .  1 3 . 1 ~ -  
SAI~I) ."  
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APPEAL from the Superior Court of Law of CUIIHITU( I;, at 
Spring Term, 1849, Nanly ,  J., presiding. 

Both parties claim under Lydia C'ook, the wii ti  of Solill (3.54) 
Cook. I t  is admitted that if a deed from Cook and wife 
to William C. Etheridge is  valid to pass the title of Lydia 
Cook, then the plaintiff is not entitled to recorrr. I f  the deed 
be not valid, then the plaintiff is entitled to recorer. 

The  deed is  i n  the usual form, signed and qcaled by both Cook 
and Lydia Cook, attested by John  L. Scurr. ITpon the back 
of the deed arcx tlie following endorsement;:: 

STATE OF KOIZTH CAROLINA, 
Cnrrituck County, E'rbruary Tcm1, 1832. 

Personally appeared Lydia Cook, wife of John Cook, and in  
open court acknowledged that she assigned the within deed of 
her  own free will, without any constraint whatever. Let i t  be 
registered. TV. D. R A T ~ A R T J ,  1 J. P. 1 

Currituck County, b'eb1.nal.y ' l 'c>ri~~, 1332. 

This  deed from John Cook and I,:,-dia Cook to S U P ~ L L P ~  F(  re- 
bee, was exhibited and proved in open court by the oath of John 
L. Scurr, subscribing witness. At tlie same time Lydi:t Cook, 
the feme cmcr t ,  personally appeared in  o l w ~  court, and being 
privately examined by W. D. Barnard,  onc of t h ~  court ap- 
pointed for that purllose, who ~ q o r t r d  tllat thc wid  T,ydia 



acknonledged the execntlo~i of the said deed of 1 ~ 1 -  on11 accord, 
and  without a n y  constrxiut n liaterer,  rltc. 011  notion o r d n ~ w l  
to be registered. S. H I ~ , I ,  p. C .  ('. 

On the docket of the Court  of P l rns  aud  Quar te r  S w i i o l ~ s  fo r  
Curr i tuck,  February  Term,  1832, was the fol lo\ \ - i l l~~ cjllrry : 

(355) "A deed f rom J o h n  I). Cook a n d  ,rife, Lydia,  to $;illiarn 
C. Etheridge wtis proven, as to .Toha D. (I'ock im~d n-ifu, 

by the oath of J o h n  L. hcur r ,  a witness thereto, and  the 1)rivutc 
e x a ~ i l i l ~ a t i o ~ i  t:il;eli i n  open court ant1 ordered to bc regisieied." 
d verdict n-as retulwrd f o r  the plaintiff', subject to I I ~  set 

aside a ~ i d  :L n o ~ ~ s u i t  e l ~ t e r i d  should t h e  court be of op in io i~  tha t  
the deed was r a l i d  to pass the tit le of Lydia (look. Tlie cani~rt,  
l~cilig of  that  opinion, directed the rer(1ic.t to hc set iisitlt~ a l ~ d  a 
nonsuit entered. T l ~ r  l~laintiit '  appealed. 

I'r L R W A ,  .J. TIis I l o ~ ~ o r  u as o i  oplnlou that  the d x d  \\as 
valid to  pxss the  t i t l ~  of X r s .  Cook. K i t h  e v e r -  d i \pos~t ion  
to give cf-f'ect to t h r  d c e d ~  of fctrit~s c o c c ~ t ,  x-e c a m ~ o t  conclu. ill 
t i t  o i o ~  The  p r i ~  c.xamination \r a3 not takc.11 a -  ill? lan- 
require,. 

Suppose W. D. 13ai.11:ird T T ~ S  a 1 ~ 1 e u l I i ( ~  o f  t l i ~  h m t y  ('oiirt, 
n p p o ~ n t c d  to take t h ~  p r i ~ y  e x t l i ~ i n a t l o l ~  of Nrq .  Cor-~k, hi.; cer- 
t i f iwte i- not tha t  i h c  n a b  ;irir-il-  P X R ~ I , ~ I I C ( I  1 ) ~ .  I~iy!', I)l,t t11at 
' ( l l ?  0111'1, ('0111 t qht' hckll~~lC'dpC'd,'' Ptc. 

So, the certificate, of the c l ~ r k  1s ~ I I ~ O I I ~ I ~ ~ ( T I ~  illid 1(3~~11y11: I I T .  

as cndorsed on tile &ed. I; S I ~ Y  : .'thi+ ,!c c d  f ~ m n  ,Joi~n I). 
Cook alrcl x i fe .  L r d i a ,  to 8\'uttrirrl F c ~ r i ~ l ~ c ~ r  v i i i  c~dl~hi ted ."  ctc.. 
Thi. is inconsistent. f o r  the d ~ c d ,  npon nhicl i  t h e  c ~ l d o r w ~ ~ r n t  
i~ made, i s  a deed fronl ?Tolm ( 'oc ,k  and Lrdia Cook, hi3 v i s t a .  t o  
1 i i  . I t  I .  Tlrc dc.scr ipt io~~ i?  n I ~ I I : .  or elsc tllc 
~ r i d o r w n c n t  i. lxrdc on tile Tvrollq deed. 

Aleail!. i t  says : '(IJ! ilia Cook, l v i n q  y r i ~  wtc,ly ~ l c z i u ~ i ~ r ~ d  I)r 
\Iv. D. D;~rnard .  one of tilc r m u :  appol11tr4 f o r  t l l ~ t  i m r y  v. 
n h o  reported that  ch(i ~lc.lil~owltdped the ewc.lltion of t b  qaid 

deed." ctc. I t  iq not 5tntt.d tha t  B a r n a r d  rc~poi.:, d t h a t  
(3.76) upon lee, p1.il.1~ rw, i t  ii:ntiol~ 71rf01 P 1, in1 " ~ 1 1 ~  :;cknnn-I- 

cclgcd." etc. R i ~ t  su l~po-c  this is to hc inferred fro111 the 
certificate of the  clcrk:  t l ~ e n  i t  is r c p i p a l ~ t .  f o r  thc certi+c:,rc 
of B a r n a r d  is tha t  i h c  ~naclc  t 1 1 ~  a c l i n o n l e d e i ~ ~ c , ~ ~  ' 1 1 1  O , I  

c oz~rf . ' '  
244 
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Nor  is  i t  aided by tlic cntry upon tlic docket (admitting that  
the entry can be called in aid),  for. the entry is  that the deed 
was ~ r o v e i i  and "her p?-irut~ examination taken i i ~  op~11 cozr? f." 
It is  not stated by vr7110111 thc examination x 1 5  t : ~ k e ~ ~ ,  ~ n d  for 
aught that  appears the l i ~ ~ b i t l i d  was prcsent. 

We are of opinioii that t l ~ e  deed n.as not vnlid to 1):iss th(1 
title of Lydia Cook. 

The judgment must, therefore, bc r e re ivd ,  :1:1,1 n j i : d g ~ ~ ~ ( w t  
be entered for the plaintiff. according to the verdict. 

PER CLRI \nr. Judgment accordingly. 

C i t e d :  Beckzr~ith 1 % .  h t t z b ,  33 N. C., 403; i i i d d  1.. T 7 m ~ d ) 1 ~ ' .  
111 N. C., 537 ; Cook 7 3 .  Pitttrnn, 144 h'. C., 331. 

I. 111 a11 inclivt111(>11t f11r s(>llil~g to :I SI:IYV i l l  t11t\ n igh- t i~~w.  i t  is I I O ~  

nrressary to ~~cy:rti\-t. :I IL ortltbr of tlio ( I \ \ - I I ~ ~  or. n1:ul;lgrr'. t l ~ r  
otfelise l i :~ri i lq I I ~ Y ' I I  c.on~~liitted i l l  i l lo ~ ~ i q l ~ l - t i ~ ~ ~ ( ' .  

APPEAI, froni the Superior Court of Law 1)f Enc,mwnnm, at 
Spring Term, 1849, 8e t t l e .  J., presiding. 

The  defendant mas tried and convicted npoll the following 
indictment, to wit : 

Superior Court of Law, Fall  Tcrm, 1848. 

The jurors for the State, upon their oath, prcscnt thxt Edwin 
Robbins, a licensed retailer of spiritnous liquors, by a measure 
less than a quart, late of the r o ~ m t y  afowsaid, :lt mid in said 
county, on the first day  of September, in the year eighteen hull- 
dred and fortyeight ,  and in thc nig11t-tiuw of said day, bc- 
tween the hours of s1u1sc.t thcreof and sunri-c of tllc day next 
ensuing, to a slave named Sampson, one pint of spirituous 
liquor unlawfully did sell and deliver, to tlic coullllon rn~isancc~ 
of tho good citizens of the State, contrary to tlw for111 of the 
statute in  such casc nladc and prorided, and a p i n s t  t h ~  p e a c ~  
and dignity of the Statc. MOORI~L '1 t f n m ~ ~ y - ~ ~ r ~ ~  ~ r u l .  

On motion of the defendant. tlie jndgincnt was arrcstrd. and 
the Attorney-General appealed. 

24.; 
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A t t o r x e y - G ' e n e ~ z l  for the State. 
S o  counsel for defendant. 

Pzaxiox,  J .  Therc is no ground upon nliich the judqment 
ought to be arrested. On the contrary, the Attornev-General 
has framed an indictment, unencumbered by useless ~ ~ o r d s ,  
mhich, from its hrel-it? and clcarrress, map well he adoptcd as a 
precedent. 

The arerment that the defendant "unlan.ful1~ did sell and 
delircr" to the slare would 11ot 1)r cupported by proof of a sale 
and delivery to the s l aw a<  the agent and for a ~ i d  on accaount 
of his owner; nor ii: i t  n e c e e ~ r y  to negative an ordcr of the 
onmer or manager.. the offense ha r inc  been committed in the 
night-time. 5'. 1 .  J l i l l e~ . ,  29 S. C.,  72.5, decides both points. 

The  slave is sufficientlv dewribed by hi3 name. 1 further 
description, by gir in, the namc of the on7ner, is not nec- 

(358) essary. The law or11v requires '(certainty to a ccrtain 
intent in eeneral" in indictments for this offense. 

The  court below erred in arresting the judgliient. T h r e  
must be a judgment for the Statc. 

PER CURIAII. Ordrred to be certified accordingly. 

C i t e d :  X. v. Johnston,  51 PIT. C.. 4S5 

An infant being c~ntitl~d to x ~11111 of 111oncy :~ r i s in~ :  P1.O1ll the wle 
of n tract of land sold under n clecwc' of :I rourt o f  cqnity. ; ~ n d  
the sanle hnviny Iwc:~ r e c e i ~ ~ d  by her ~.n:rrrli;iii. c~)n~-c~yet l  i t  by a 
deed of trust to 11t.r wp:lr:Itc use. a n d  i f  shc tliul n-ithnnt Iearinq 
:I child. to hrr intc'ntlcrl h~ishnnd. She n~nrriivl nnrl  rlictl nwler 
; I W  :'II(! I\-ithout n child: IJclr7, that in :I c.on1.t of 1;ln-. at  least, 
her' l~ersonnl rcpresrntntirc nns mtitlerl to rcwrrr  thc. inon~y so 
received by the jiunrciinn. 

APPEAL from the Superior Court of I,aw of GATE\, at Spring 
Term, 1849, J I a n l y ,  J., presiding. 

This mas an action of debt on a guardian bond. Sarah Ann 
Hunter,  the intestate of the plaintiff, and the ward of the de- 
fendant, in 1847, before her marriage. executed a deed, convev- 
ing  all her estate, among other things the proceed- of the s d e  
of a tract of land sold under the decree of the Court of Equity 
for partition, mhich n-as in the hands of the drfcndant, her 
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guardian, to a trustee for her scparate use, and if she died with- 
out a child living a t  her dcath, then to the use of her cdoutcm- 
plated husbaid, one Kill is  F. licddicli. 

The illtestate iuterlnarried with the said lieddick, and (35!9) 
had a child horn alive, but it dic ti before thc intestate. 
A t  the date of the deed and a t  the time of her ~ r i a r ~ i a g e  the in- 
testate was about sixteen years of age. She died a t  the agc of 
eighteen. " 

The breach assigned was a refusal to pay the amount of about 
$1,000, the sum received by tllc defendant as guardian, together 
with interest thereon from 19 May, 1840; at  which time the de- 
fendant, as guardian, had recei~ed the said amount, being his 
ward's share of the land sold under the dcczrec of the Court of 
Equity for partition. 

H i s  Honor was of opinion that the plaintiff could only re- 
cover the interest upon the sum reccircd by the defendant as 
guardian; and a verdict and judgment were entered for the 
plaintiff for the penalty of the bond, to be discharged by the 
payment of the sum of $549, which was the interest upon the 
sum received by the defendant. 

Heath for plaintiff. 
No  counsel for defendant. 

PEARSON, J. We think his Honor was mistaken in the view 
which he took of the case. Admit that the deed of the intestate 
was void by reason of her infancy, his Honor seems to hnve 
been under the impression that  the fund was to be treated as 
land, and that  the plaintiff, as personal representatire, could 
only recover the profits or interest up  to the time of the death 
of the intestatc, which, me presume, lie considered was for the 
benefit of the husband, but that  the principal belonged to the 
heirs a t  law. 

Without deciding how the rights of the parties mag be con- 
sidered in a court of equity, we are of opinion that in a c o d  
of l a w  the defendant. having received money belon~ing to his 
ward, was, after her dcath, bound to pay i t  orer to her personal 
representatire; and that his refusal to do so was a clear 
breach of the bond to the amount of principal and in- (360) 
terest. 

The judgment must be set aside, and a v e n i ~ e  c;'e 7 ~ 0 7 . 0  issued. 
PER CIJXIARI. Judgment accordingly. 

Cited: Allison v. Robinson!, 78 N. C., 224. 
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A L r , ~ . l  I. 4 ' 1 ~ 1 1  tlir, Sn1,er;or ('1,111.t of Lan of 1% ru!i I 7ra-r z, at 
Spriiig Terlii, ls49, J i m  l ! j ,  J . .  prcsidinq. 

'rhc d~felldants n ere i n d i c t d  fc,r a forciblc trcspa;. ill enter- 
ing tile > ard of the 1)rowxrol- a ~ i d  111c1~- 4loot in: 11;s (log. T ~ I P  
pro,cciltf,i. :!lid liis family, altd ;I 1 1 1 ~ 1 1  by tlie i i i l l~c  01' ('rothers, 
we1.r. pi , tJ~ei~r,  and the lxttcr Tras a n i t l w s  for the Sta t r  mid 
examined before the jury. I t  w s  111 ored tliui the t h e e  first- 
naincd defel~dalits came ul, firzt. aild togelher cwtc.red tlie ~ a r c l .  
and tllc tllrcc last came up together, soon after the entry \rns 
made. and stood uhi lc  the dog T:IS killed-oiw of illem hcing 

the ~ 1 1  of tlic firit-limlied t lcfe~idai~t .  T p o i ~  tlir t~losing 
(361)  of its cnze by tlie State, the defendants' cou~lsel nlowd 

the court to direct the j u r r  to pass upon the c a i ~  of the 
last-llained defendants, in order that tlic others ~ i l i g l ~ t  have tnr  
benefit of their tcstil~loiiv. 

- 1  f t o i  ~?cy-::rnertrl  for the State. 
T o  counwl for defcndalits. 

SSIT, J. The error c~oi~~plairied of v:rs ill t l ~ c  i ~ f ~ i s n l  of tllc 
pi-c~iclliig jiidqe to direct tlic. j u y  to 1x1s ul>oii tllc cs;lse zts rc- 
quircd. T h  : y r r a t i o n  of the caws. after the ju;.j- w:!s charpcd. 
n7aa ]lot n l1i;lttcr of right, a s  claimed by tlw tlcfr~~d:;l!ts, but 
entirely o ~ i c  of discretion in the jntlgc-a d i scv t io !~  rnrclj-, if 
ewr .  used, ~ 1 ~ c ~ f ~ l ) i  in caws 7~ha.c tlicrc is no i~\-idcnc~c~ azaiiiqt a 
part of tlic cldcndni~ts, or nliere the court is siltisfi~d :li:!t 11e1.- 
s o n ~  are made dcfet~dzi~ts to prerelit their b ~ i l i g  ~ m ~ i l i l i e d  in 
the rasc. A l i ~  i i iq t~r~~ce  of this is  nllerc tlic prowcutor ilicludes 
in the prosecutiolr rnliieccssari1~- all the pcrsms I\-iio n-ere pres- 
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(111, thereby cutt i lq off from tlw accl~sc~l 6.1 ( ~ y  ( ~ 1 1 , 1 1 1 ( ~ ~  of bring- 
ing tlir) t ruth of the tramactioi~ fullv brfow t l ~ c ,  coi~i t nlld jury. 
But ctvcn iu that case thc court \\ill  11lo1 c n it11 qwnt caution ill 
~illo\villg tli(' l'avor, and old?- for tlic pnrpow, of' juiticc. .\ 
plosccii to~~ is ]lot co~l~lwllcd to lcxarr out aliv pcrson !IP I I~ : I J  

11o11:cfly l iijcvcl lo hc a 1)arty ill a joint t r c y ~ a s ~ ,  in ordrr tll:it 
hc ~ n a v  be uscd by tlir otlwr d c f c ~ ~ d ~ ~ ~ ~ t s :  aud, c11 tllc ot1i:~r 
haud, if he girc no e r i d ~ ~ l c c  agai~lst  ally particulai. !)elwll so 
inchtdrd, tllc court rimy. in its t i i \ c / r t io i l ,  dirwt the jury to 
pass upon his case; but well then it is :i matter of w1111d diy- 
eretioil. Tidd Pr., h61 ; I'cakc E:\. (i Ed.) ,  I l h ,  and 1 Phil. 
ET. ( 6  Ed . ) ,  68. I t  has bee11 rcpe:ltedly ruled 1,- this 
Court that with j n d p ~ l r ~ i t s  of the S i ~ ~ ~ c r i o r  C'.jnrf, rest- ( 3 6 2 )  
ing* on discretiou, me. cal~uot i n t~ r fc re .  But,  iir this 
case, ~ v c  tliink thew n a s  11ot onlr ~o?iic> widc11c.c. .q( i r l s t  tl~cs 
defendants, in wliose faror  t l ~ ~  llioiiolr n a i  ilrndc~. but strolig 
eridel~ce. 

PIW ('1 K I . \ A I .  J l l d g ~ ~ ~ w ~ t  : r + f i ~ t ~ ( d .  
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moiety of the land purchased bo the defendant Tras $100. I n  
November. 1347, the Itsqor of tlie plaintiff demanded of the de- 
fendant to be let into posws io~ i  of a moiety of the land, as a 
tenant in i40mmon v i t h  h im;  but the defendant, claiming the 
Whole tract as his own iri *e\-eralty, refuced to admit the lecsor 
of tlie plaintiff into n share of the premise.: arid then this 
action was brouqht. Tlic court mas of opinion for the plaintiff, 
and froni il judgment accordingly the defendant appealed. 

R. F. JIoore for plaintiff. 
S o  counscl for defendant. 

I ~ F I I S .  C. J. T e r e  the case to be governed bv the statute 
of G l ~ u m t e r  . it xronld sreni to be for the plaintiff. F o r  by 
that act tlic nar rantv  of t cnmt  bv the curtesy bars the heir 
from r c c o ~ e r y  of the niothcr's land o d v  ~ i ~ h e n  asset? in fee 
iilnple descrnd froni the father, regard being had to tho value. 
Of ccurse, that  esclndes all notice of the personnlt- vhich came 
to the son from the father's estate. And, as to the rcaltr ,  Lord 
Coke I a n  it donn that. to constitute a bar, "asset." mu.+ nt the 
time of descent he of equal value ~ ~ i t h  the prerniqes warraneed, 
or more (Co. Lit., 374), ~cliich is not the case hel-e. T h i ~  +hat  
point is not to he considered a t  this dav, aa the statuic 6 Ed.  I., 
ch. 1. is superscldcd b r  the subsequent inconsistent act of 4 Anne, 
ch. 16, see. 21, ~ ~ h i c h  cox-ers the whole ground. Indeed. ;n our 
Revisal the statute of Gloucester is omitted, and that of Anne 
alone reenacted. No r e ~ n r d  is had in i t  to asqeti. I t  eiiacts 
generally, that a11 ~ i m m n t i e s  by n t cnmt  for life shall be roid 

as against any person in reversion or reniaincler; and that 
(364) all collateral narranties b~ a n r  ancestor, not h a r i r ~ e  an 

estate of inheritance in poqsession, ihall be roid a y q i ~ i ~ t  
his heirs. Rer .  St.. ch. 43. see. S. That  is an exprecs prorision 
for the case before us ;  and, certainlr. i t  promotes ;he illstice 
due to all perqons concerned. The .iatuie aroids the m u r a n -  
ties mentioned in it.  as warranties, properlv and technically 
speaking: that  i ~ .  2s rral  contracts of tlie ancestor, ~ ~ h i c l i  rebut 
the heir or  on which he mav be reached: and i t  h2s no other 
effect. That  is o b ~ i o u s  when i t  is noted that those warranties 
are not abcolutelv void, but onlv against the reversioner, re- 
niainderman. o r  heir. clailninq the land;  and, therefore, that  
thev are ralid. as covenants, on n-hich darnaqes may be recov- 
ered, amins t  the corenantor hiniielf and his executors. I t  fol- 
lon-s thence, that ,  as such covenants, ther  n-ould bind the heir 
also to ansver in damages for their breach to the extent of 
assets descended. But,  then. all the hrirs ~ o n l d  be equally and 
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together liable, which mould be just and equitable, iil.;tead of 
throwing the whole loss-at least, at  Ian-on one of the heirs, 
by rebutting him from the recovery of his mother's land, as is 
attempted here. The statutc works no hardship on the pnr- 
chaser, as i t  leaves hiin 8x1 adequate redress in a personal action 
on the corenant; and i t  deals impartially between the corcnant- 
or's children by drawing the compensation for the breach of 
covenant from a fund, in vhich they are all equally inrcreatccl, 
either as next of kin or heirs at law of the father. 

PER CURIAJI. Judgment affir~ned. 

2. A fr;r~~dnlnit tloncv of ~ ) t m o ~ ~ a l  prol~c~ty. \\-l~ic.l~ I I P  lias i r ~  ])t~sws- 
*ion ;1ftt%1. tlie tlo111)r's tlcv~tl~, is ;~~isn.c~r;rl)lc :IS estvwtor J I V  sotc 
tor t .  

APPEAL from the Superior Court of Law of as so^. at Spring 
Term, 1849, Caldwell,  J., presiding. 

This is an  action of debt brought 13 June,  1334, ayainst t!le 
defendant, as executor of Isham Dayis, deceased, on a bond 
given by him and Edniund McLindoli for $100, dated 13 Marc-11, 
1839, and payable one day after date. Pleas, former judgmrvit 
and n e  unques executor. 

I n  support of the first plea the defcildant ga le  in e~idcuc.r a 
warrant issued by a justice of the peace on 11 June, 18-11, 
against Edmund McEindon and the present defendant, as csec- 
utor of Isham Davis, deceased, purporting to he on a bond for 
$100; that i t  was returned "executed" by the conbtable; and 
that  the magistrate gave a judgment thereon in the following. 
words: "10 July, 1841. Judgment against the principal, Ed- 
mund McLindon, for $81 with interest from," etc. The de- 
fendant also called tlie magistrate who gave the jndqment, as a 
witness. But he stated that he had no recollection of what took 
place a t  the trial as to the defendant. The court held that  i t  
did not appear that there had been a former judgment between 
tho present pai-tiw 011 this bond. 
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( 6 )  I n  su111)ort of t11c serond i,-iuc on the p i . t  of t lw p1~i11- 
tiff, lie gare eritlcilcc that 011 1>'14. Iqhaiu Daris 

coliveyxl to his son. the pre-ent dvic.l~dai~t, ill i'rc,. it tr:lct of 
land cont:til~ing 116 aclc., beilig the land 011 n l i ic l~  rlic father 
then resldcd and colitluued to iesidr ulitil l ~ i s  death. alld bcing 
all he had ;  and that tile lalld 77 as of r l ~  I alur or s i00,  a l ~ d  that 
the consideration cxprczced iu the dced naq fift! relit>. Ailid 
the plaiutifi gave iu~ntlier c~ idellee that on .i So\ cwbcr. 1539. 
by a deed, c s p r e s ~ 4  to he ~i iade  in coirsidei.atio~i uf tlic, aqi, slid 
illfirnilties of hiluvlf mid liis n ifc, m d  tlieir iilabilitj t u  ::t:rl~d 
to their 0x11 business, the >aid Jslianl conr e y d  to tlir~ dr.ic,udallt 
one bay h o r ~ e ,  five head of cattle, trrenty hogs. tnci~ty-fi\ e ql le~p,  
his household and kitchen furniture, l h l t a t l o n  tcol., c ~ o p s  of 
corn, fodder, and other things (being a11 tlie prol)t'lni> of thc 
said Ishain), in trust for  the said Ishanl and liib nift Xil~abc,th, 
and for their support a t  t h e i ~  usual lilacc of abode. A11d it wab 
t l l e r e b ~  further agreed that the said Edilnind iliould more, and 
l i ~ e  with his father and mothel., and mallage all 111atter. and 
things relat irr  to the property tliercby conreyed for their su11- 
port mid benefit. -hid the plaintiff gave further el idcntr that 
I~ l i an l  Davis dicd in 1841, and that. upon his death, the de- 
fe~ldtmt held, used and enjoyed the said personal p i q e r t y  
1, > I >  ' 07111. 

Tlic counsel for  the defcnrlant insisted that  tllerc n a y  no fraud 
in fnct intended by tlie parties 111 the execution of tlic dcetl of 
November, 1P39, and that  it x a s  the province of the jury to 
judge thrreof;  and prayed the court to instruct thc j n r r  that 
if the\- should bc of that  opinion, they ought to find for thc 
defendant. 

The presiding judge refu\ed bo to instruct the jvr r ,  but di- 
rectrd then1 that  the wid  deed for all the personal p r o p  

(367) ertp of the father n a i  fraudulent in lax ,  and thnt, con- 
sequently, the plaintiff 11-as entitled to rt1co7rr. T7c,rdict 

and judgment for the plaintiff, and the drfendant apl~ealrd. 

Ashe for plaintiff. 
h'trtrt,gc, for defendant 

RCFIJIK. C. .I. There does ilot appear to 1x1 crrol. 111 the 
opinion g i ~ e n  hv his Honor on either point. 

Tlrhater-er niav have been the inteiitiori of the 111,tqiitr:itr a t  
the time, it is certain that  the juclgincnt, a- exprrsvd.  does not 
purport to be a termination h e t ~ ~ e e n  the plaintiff a i d  the pres- 
ent defendant. E r e u  if the defendant could be niclrd by eri- 
dence dehors  the judgment, the ~vitiiess produced b>- Ilim :iud 

.).?? - 
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examined, apparently without objcc.tio~~, gave uonc nllicli cwuld 
affect the case. Indeed, the defendnnt secnls to l i a ~ e  failed to 
give evidence even to the essrwtial point, that  tlw ho~id, 011 nhic.11 
the former warrant  was brought, is tlic stlil~e nolr plied on. 

Whether the defendai~t be ai~sn.cr:iblr as esrclitor t 7 ~  S O H  t o )  f 
was correctly inadc to dcpcnd oil tlw question n.!i~thcr the c o p  
veyance under which he took :,lltf holds the peraomliy Tsc fraud- 
ulent agaiiist the plaintiff as :I cwclitor of the intllcxr; for that  
is the only nay ill \vhicL tllc~ cardtor  call, :~f tcr  tll:' death of 
his debtor, reach cliattels f r a u d i ~ l c n t l ~  convcpeel by the dvbtor. 
Therefore, i t  has bccn long scxttled that the c w d i i o ~  511~11 h \ - e  
this action against a fraudulent donee. TVP lloltl that  conrcy- 
ance to be undoubtcdlp fraudnlei~t ,  that it   as t:tc~ d u : ~  of 
the presiding judge so to pronounce it. Ll decd i~ dw1:rrctl by 
the law to he fraudulent and void which is inadc nit11 i l i tmt to 
defeat a creditor, 0:. to hinder him. or dcl:t,v hi11i. Gcnc~rnlly 
speal&g, a deed made by one ] ) (won to a ~ ~ o t l l ~ r  41:ipIy and 
absolutely, is, j ) ~ l r 7 1 ~ l  f a c i e .  to be taken :IS 1 ) 0 ? 1 1 1  1;di' ::rd in:lde 
upor1 d n ~  c .o~~sid( , r ,~ t io~~.  a. cy~ressccl ill tlic, deetl. , a ~ d  f ' o ~  
thr  hc,~~cfit of tl~cl I I V I W I I  to w11o111 it i, ir~adc. I%i~t  if ~t ( : lCj)  
was uot 111 1:lc.t 111:10(3 for the brwc.fit of t l ~ t  p c ~ s o ~ ~ ,  11111 
for that  of the ~nnlwr of the deed, oi., w i t l ~ o ~ ~ :  an:\- I :ilua?)le 
consideration, for thcl bc~icfit of so i~ i (~  l : l c d ~ e r  (,f hi5 f i l~ i~ i ly ,  it  
is  obviously uujust and f raudulm~t  if, thcrebv, :I crctiitor, csiqt- 
ing a t  the time, i~ pr(~nwted 01. delayctl  fro^^^ nbtninii~u s t i +  
fwtioli of his drbt 2 ) ~  ~)I-OCCSS ~ i '  iw.wfio l~ .  Olili11ilc1Ir, t11~' 
benefit intei~decl for the. donor and liis f:inrily is I I O ~  expresvd in 
the deed, but rest9 in :L secret confidelice or trust: ;:i~tl ill? ~v:rso~i 
is  tha t  their interest 111ay br col~cealrd n11d ilic rr, (litor tlms 
deprived of evidc~~cr. of its esistel~ce. 111 qncll c ~ v ~  tllc crcditol- 
is  compelled to have, rc3conrse to sucll ch.itia~:cou:; ; )I  cof :is I I P  c:111 
make of the secret t n ~ i t  for  his d m o ~ ;  a ~ ~ d ,  of c 2 0 ~ i ~ - ,  the qiw+ 
tion, thuq depending I I ~ ~ J I I  proof by nit~~cssscq. 1111:qt I:(, l ~ f t  to 
the jury. Rut  it is, then, only left to ~ ! I P I I I  : ~ s  to tli(3 e s i ~ t r ~ n w  
of the supposed lrtlst, aird i~crt to thn ~ffccf of it. Ihr, if th.5 
jury find that th i i  decd was I I O ~  trnly n~:l t l(~ for tlw he~~ef i t  of 
the dor:w, as it pnrl)o:.is to 11:1\e ~ C P I I ,  Imt for tli:lt of t l l ~  d ~ i ~ o r  
o r  his f:~r~iily, it is ;I 111;1ttc,1 of lnv that it is f r : r ~ ~ d u l ~ ~ l ~ + ,  a ~ r d  
the cou1.t is bound so to tell tire jnrv. For, if ill(, tlwd +t:rtitl, 
the creditor ca~lliot take th(1 property nl)oli e x w u t i o ~ ~ .  nliliorql~ 
his debtor ha re  the wl~olc benefit of it : a ~ l d ,  t l i c ~ ~ ~ + i ~ ~ - t > .  11,. 1~n1lil 
not hare  m v  motire for t l~nq parting nit11 thc l(yy1 title, hut 
to create an imp~diiizcnt to tlic cwditor. 'I% c.:lsc, then, pl:li~llr 
fall5 within the Tcry dcf in i t io~~ of fra~it l .  TT~IVII.  1 1 o ~ v r ~ r .  I!IP 

p n r t i c ~  do 11ot cvcli c~o~iccal the trllit. 1)nt ~ ( l t  it ollt in tlith (1(11(1 
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itself. there is  nothmg to be left to the jury. Tllc Jced speaks 
plainly the fact, ~vhich  in the other case was a subject of inquiry 
for the jury, and on the finding of which the instruction fol- 
loved, that the deed was fraudulent n-ithin the qtatnte; and 
when the deed thus discloses the trust, it  is alilie the province 

and the duty of the judge to declare that  in Ian- it is 
(369) fraudulent. G ~ r g o y l  1 % .  Pcrkiizs. 26 N. (I., 50. I t  was 

said, indeed. a t  the bar that the defendnut li:~d no had 
inrent in accepting this conreyalic'e. but ,  on t:ic cor~trarp, the 
pious and benevolent one of oby,-il~r and sen  in(: liii ~ ) : t r ~ n t s ;  
and, therefore, that he ought IIOT to be b r a n d d  nit11 fraud, but 
his conducr loft tr) the charitable construction of a jury. But 
that arnumerlt ii foundrd on a misconwntion of the nutnre of <, 

fraud in the eye of the lam. It is very certain that, ill many 
cases, tlwt which ic deemed fraud in l;lr~- is l-mp~tl't~tccl upon 
motires much less l~ase  than it is in others; and thcl ])re-cnt Ilia? 
be stated as an example of conduct the lrast criininal in a 1nora1 
point of 1-ien-, among cases of this kind. Still. it  i i  i l leqd and 
a l~rejudicc to honest creditor., and to rliat e>.trnt, a t  least. 
immoral. For. i t  is  a c o n t r i ~  aiicc rThich. if wcccsd~i!. would 
protect thc, property fro111 being r e a c h d  by c\ecntioii :t i  l an .  
althoueh the ovner of thc legal title took no bencficiai intc.~.c..t 
in the property, but the vliolc 7 as qecured to the debtor. It i.: 
t n ~ e  that bv the act of I N 2  such trust.. ma\- be qold 611 csccu- 
tion. Yet i t  may  be a qeriouq quc..tion ~ h e t l l c r  the deed iq not 
in all c a w  to be ~ i e u - e d  :I$ f ~~ :~udu lcn t  when tlw trn-t dcrlnred 
is for  t l ~ e  lnafier hiniself, althoii& the iudmnent and q a l ~  u11d.r 
~ ~ c ( ~ ~ i i i ~ , i ~  l ) i  in thc d t ~ l  TOY'. l i f c t i ~ w .  :I - the l )n rch ; lw~  may b(x 
embarra-sed in equity bl- account, h(~tn.ecn the trn.:tw ;ind l i i ~  
c . e d m '  y i i t  t r u n f .  But. l i o ~ ~ e ~ c r  tlmt 111;1x7 IF, i t  i ~ ~ l n i  c.m tain 
that  it ma\- be io tlealed n-hcn thc de1)tor i i  dend before iudy- 
]vent. F o r  2ftcr the drbtor':. dcntlr the oulv iii n hii.11 the 
rlrbtor's proper1i can b:. 1r.achcd iq 1,y treatinc t l ~ c  fwclee in 
possession a. executor 6tl v7n t o r t :  bccau\e in no othcr 1vav can 
a judgment be obtained establishing the dcht and .~uthorizing 
process against thc~ property as thnt of the rlrccared debror. So 
that, unless i t  can bc reached in that  u :I\-. upon the rrround of 
the fraud,  the creditor ~~o17 ld  be ~ ~ - i t l ~ o u t  :in\- 1-ciiicr1~- a t  lam in 

such case. 
(370) I t  wa.: further contended for the defend~nlt that  T,aw 

1840. ch. 28, qec. 4. rectrains the court from pr.ono~lncing 
the deed fraud~ilent  in law, and that  in nl!  case^ tlin q w ~ t i o n  
is to be left as one of actual intent, to thc jurr .  P,nt that is 
on17 so when the donor is not indebted a t  tlic time of the con- 
veyance, or retains property sufficient and an i l ab le  for the 
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satisfaction of all the creditors he then had. Ti-Leu sufficient 
property is thus retained, then the intent, as a uatter of fact, 
is for the jury as to the creditors, as i t  is in all cases, .by the 
second section, as to purchasers. But here the debt llad been 
previously contracted, and the case states that the donor had 
no property, real or personal, but that conveyed to the son. 
The conveyances, therefore, cannot but be fraudulent under. 
those circumstances. 

PER CURIAM. Judgr~~c.nt afih-med. 

Cited: Young c.  Bomte, 33 E. C., 350;  l . s l ( ~  1 % .  Po!/, 66 N. ('., 
551; Rwton 11. Farinholt, 86 S. C., 267. 

APPEAL from the Superior Court of 1,av of - \P~os.  :it S11ririg 
Term, 1849, Calcl~ccll, J., presiding. 

l'!lis is 311 acation of trssunzpsit. III I M S  tllc plaintifT pur- 
(ahi~s~d of the tfefc~ldailt :I tract of 1:rnd. and thr defeild- 
ant esrmted ;r dced wit11 a co\ r i~an t  of gmrral wa~mrity. (871) 
TJ:)oII a surx ey,  :lftc~i,wa~ds inadr, it wa5 four~d that tv..cnt'i- 
two and a half acres of the land were covered by the ~~iaintifi 's  
title and sixteen acres by the title of one Parker. All file pmn-  
ises are barred by the statute of limitations, except th:,t provcll 
by the testimony of one Turner. He swore that in N:rrch, 1843. 
he heard a conversation between thc plaintiff and dcfeudant, in 
relation to the land, when the defendant said "hr did not wish 
to be sued; he was willing to do wlmt was right, and ~ ~ o u l d  
be up, on a certain day, to sce the plaiutiff and settle with hi111." 

His Honor charged "that the plaintiff had a cause of :tction 
upon the covenant, and if the jury helic,vcd from the tcstirnonp 
of Turner that thc defendant promiscd to pay the plaintiff f o r  
the land, as to which the title was defective, hecanse of forbear- 
ance to sue until a given day, the plaintiff was entitled to re- 
cover in this action, and T V ~ S  not obliqcd to sue on the corenant." 

A verdict mas rendered for the plaintiff, n:ld f ~ o m  thc .;nag- 
ment thereon thc defendant appcnlcd. 

Winstom for plaintiff. 
Strange and Iredell for defendant. 

255 
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P ~ a ~ s o s ,  J. T e  th ink  his  IIo11i)r crreil. Admit  ~ l i e r c  i rn s  
a cause of action upon thc coT.clialit; a i l~n i t ,  :I?PO. th:lt to L L ~ e t f ~ c  
mit.11 l~iinl" meant  to  pap thc  raluc. of t l i ~  land. :rs to  wliii.h r l ~ e  
title Tvas defectire (abont both of n-liich i)ronositiol~- I\.(. 1 1 : ! ~ i l  

1 ,  

serious doubts) ; this was a prolllirib to  do prcciselu ~rl:::t t ; ~ ?  
coveriant bound h im t e  do. .I i ~ r o m i s r ~ .  i i l a d ~  , r f tor  a covenant. 
is merged, upon thc  v n w  ground that  a 1)rolnisc liiarli. l i / t n , e  
is merged,  hen the  promise and  tlic coreliant artL p~ i i i<i l y  t l ~  
q : i in~ :  l i (wau~e tlin (0, i 11i[i/t. h i v g  (1 d / > r , l ,  iq the sllreqt JII(I 1ii::l~- 

est evidence. 
( 3 7 2 )  An obligor promises the ohligw to 1)ay rllc. : I I I W ~ I ~ , ~  uf 

a bond, if the ohliqee will f o r i ~ e a r  to ilw. So :tc:ioll lip, 
upon  tlw promise, because i t  i -  merged ill the  Imliil. brill: :L 

promise to do p i c ( ~ i s ~ l y  the  sm11r t11;nc n.liit.11 his imnd ohlizt.. 
h im to do. 

I11 W i l s o n  r .  il ~ i q ~ l t ! ~ ,  14 S. C., 3 5 2 .  t l ~ t w  ~ v a ,  ir ( ( IT  c.n:~lit 1x1 

the lease tha t  the  lessor ~ ~ - o u l d  p a y  f o r  all  tlic. ~iec~c-*ary r , ~ i l s  
made a n d  p u t  nn the  feuce, a t  the  p r i w  of fiftv c m t i  p ~ ; '  11~11- 

, L 

an action on t h e  promi5e, i t  -\:a< decided ng&rt tlii, ~~l : i i i l t i f f ,  
becnuse the action o11gilt to h a r e  hecw 0x1 tile C O T  enant  : and the 
opinion states tha t  no case can he found in n.liicli. the 11( .~foxn- . . 
ance of a dutv being secured 11v d e d .  aiid tlic, dpcd ~~~111:11l i lno 
i n  f u l l  fort-e, a n  actioii was nl:tint:~ilied 11po11 :I proiuisc to I ' ~ ~ I , -  

f o r m  thc  d u t ~ ;  f o r  precisclj- thc  same cviclelicc n-ill si:l)port !mtlr 
actions, t1nd f o r  the ce r ta in ty .  of t h e  c,o~itrac.t, the s11/~(.;i i / t~j 
ought to be taken  ra ther  t h a n  thc ~ c r h a l  agreen?ent. S o  :r(,t io?~ 
n-ill l ie 011 a prol~i ise  n~crgecl i n  thc, cs is t ing &xed, Sci!.  tlic silnle 
~ ~ i i s ~ n  t h ~ l t  i t  d l  not lie on a 1)rolniw ~ i i<>rg id  ill >I d e : d  lor 
judgi~ient  subseqllently i a k ~ i ~  f o r  tllc. same dclbt. 

It is  t rce,  i n  this caw tllerc was :I 11i.n. ct,l~~it1:~1-2rtioll, r!lc. 

forbeararicc; but there was already a *uficieiit colrsid(~iatimi, 
itrid the  lien- consideration n-as ~ n e r e l y  ,sur.plus:igc. u~;lc;s the 
promise v a s  to do a thizlg not a lready p r o ~ i d d  f o r  i;- tllr cm-e- 
~lant-as if tlic a i l l o u ~ ~ t  of daniage had  been fixed nt 21 w r t a i u  
sum: to he paid a t  2: w r t a i n  t i n i ~ :  ill n-hich case the 11ramise 
7.roulcl h a w  been to do a th ing  not 1irwiwi:- j i r o ~ i d c d  f ( ~ r  11y the  
deed. 111 T i l s o : ~  1 . .  X u r p h y ,  if tlic corenant  l1:1d liee~i t o  p a y  
for  t h e  11ecessnry rails. 110 p r i c e  1 1 ~ i i : : l  f i . ~~ i ,d .  : :nd thc ;)artie< 1iad 
:~pi.ced upox the rilimher and p r i c c .  :!H actioli n.ould l i : !~r~ hceri 

rilaiutailiable 11pon the proluise, f o r  tlw 111w1iiv fixd tiw 
1 8 7 3 )  ,pr ice,  n-liich n-as liot provided f o r  1,- the c.01 r,liali;. 



N. C.1 JI7SE; TERM. 1849. 

Zn this casc the pronike is to do "what is right arid to settle." 
Nothing is  fixed. All is left precisely as provided for by the 
general words of the corenant. 

PER CURIAAI. 3 venire  tlc r t o ~ o  a w ~ r d e d .  

Cited: Carter v. Duncati, 84 S. C., 679. 

.i i lPl~l l l~:! t l l tY!  ; I  lll ,~ro \ ~ 0 1 l l ; ! I l  t o  11is d : l l l~ l l t~~r .  :111<1 :lft?r\\~;lrlls sold 
llrr :111tl 1;cq)t tllc ir~~lollllt ~'c>:.ri\-ed from tllr d e ,  :IS :rllcgivl from 
t l l ~  1wtitio11. to be gi\.c.n tct thr tl:rn::litcr i l l  lieu of t11c Irrgro sold: 
hut Ilc 111:ule no :~lter;~tion in his \\.ill: I l c l t l ,  on dcr~lnrrcr to t l l ~  
iwtitior~. tl1:11 tllt. tl;lugl~tt'~' Il:i(I 111) right to t11~ ln'icr of the ~lcgro. 

S~re.\r, froin the Saperior Court of Law of P.\SQIY~T\\K, a t  
Spring Term, 1849, V a n l y ,  J., presiding. 

This  was a petition filed originally in  the County Court and 
carried by appeal to the Su1wrior Conri, in ~ i ~ h i c h  the facts mere 
alleged as follows : 

Richard Wadkins bequeathed to his danghter, lh. Snowden, 
a negro woman named A r y ;  and then, in his  lift>tirne, he sold 
her for the sum of $325.  This is a suit brought h r  the daughter 
against the executor for  the $ 3 2 5 ;  and the petition states that 
the testator sold  he negro "for some good and sufficient cause, 
and not for  the purpose of defeating the interest of the plaintiff 
i n  the same, and that  he kept the said sum of $325 in 
his pos~ession and did not dispose thereof. but intendcd it (371) 
should be giver1 to the plaintiff under his will, in the place 
of thc womaii Ary:." Upon demurrer, the petition T \ : L ~  diq- 
missed, and the plaintiff appealed. 

No counsel for plaintiffs. 
Ucnth for defendant. 

RUFFIN, C. J. The gif t  is slmific of :I particular wgro  bv 
name. Of course, if the testator had no such negro the qif t  
would necessarily fail. I t  is equally well settled thxt, if h~ had 
the thing a t  the makinq of the will. and i t  be aftermlrds de- 
stroyed, or disposed of by the testator, the legacy likewise fails 
by what is called an  ademption. There is in wi the r  c a v  any- 
thing to answer the description in the will; and therefore the 
mill passes nothing. Tt is  said, indeed. tha t  thiq trqtatoi. kept 

:;t--17 .,-- -.) 1 
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the identical money got for the negro, and intmded tlic daugh- 
ter to have that, instead of the negro. That  is w r y  probable: 
but, if it  vere true, the testator nerer put that intentiqn into 
the d l ,  so as to become a part of i t  and enablc the plaintiff 
to make this claim under a testamentarr dkpo41ion-as shP 
must do in this suit. I t  is inlnossible that. ~ i i l r l v  tile r i f t  of 
a specific negro, a sum of Inone. can prqs; me1 t i~erefom no 
intention to that  effect can he a~c . r r c~1  against t l ~ c  C X ~ T P \ <  words 
of the r i l l .  

PER Ct RIAX. Ileviee affirintd n i t h  co+ts. 

A 1  PEAI from the S~ipcr ior  Pol11 t of TA n of iliiy, a t  Spring 
Term, 1 S l 9 .  Ellis. J .  presidinp. 

T ~ I P  indictment coi~tt.ins t no  counts: onc for a. f rrc41le t r ~ < -  
PaSi into t!le honqt of tliv procclclltor: the n + h r  for  211, a s~mi l t  
and h t t c r r .  

111 M f l ~ c h ,  l:,G, ;llr. 1)rosecutor lot fht. h o i : ~  '111d Sc!d to on<, 
Mitchell lo nlalie a c:.up. Nitchrll trar~sfcrlxxl hi-. interc-t in 
the 11ren1i;es to Xrs .  Mitchell, his motlior. 1'-110 too!< p ~ i w s s i o r ~  
and l iwd  in the housc until Koreniber, 1q-17, ulwn %h? !tt the 
prcmisri to  the defendant I\IrCnule-- for the h~il:tr~rc of ti?., ycnr 

T11~ PI-osccutcr. on the night hcforc the a l lvcd  tl.+1vqs. n cnt 
to the house. n-llile Nrs .  Xilchell n-as still lir ill: ill it, a n d  
entered, but i ~ i t h o u t  force. and slept there on n 1)-(1. ~~!l ic.h he  
carried there for the purpose. Tn the morning, being 1 Sovem- 
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her, 11e ncu t  off, mnounci r~g his intention to go and get other 
household property and bring i t  to the home. While 11e was 
gone the defendants came and entered with the p~rmission of 
Mrs. Mitchell. The  prosecutor returned and came into 
the house. I n  a short time his sons arrived with his (376) 
household property, and were in  the act of bringing it 
into the home when the defendants objected, and tricd to pre- 
vent i t  by shutting the door. This mas opposed hy thc prose- 
cutor, and n fight ensued between the prosecutor mltl ihc dc- 
fendants. 

TIis Honor instructed the jury that Mitchell and those claim- 
ing under him were not entitled to the prenlisss for the cntire 
year, but only up  to the usual time for making and gathering a 
crop, and if that  time had expircd when the prosecutor entered, 
his entry mas lawful, and the defendants, according to the evi- 
dence, were guilty of a forcible trespass, no t~v i ths t and in  they 
had entered the house while the prosecutor was absent, with the 
p e l u i ~ s i o n  of' Nrs.  Mitchell, and claiming under her. 

'rhc defendants were found guilty on both counts. Motion 
for a new trial was refused: judgment f o ~  i l r  State, and the 
dcf'end:mts appealed. 

. L t t o i  t ; c ~ y - ( ~ c ~ t r ~ i . a l  for the State. 
No miiniel for dcferidants. 

PI .AI:~OA, J. Thp gis; of t l ~ c  offense cf forcible trespass is  
a 11ipll-hand4 invasion of the actual posicision of another, he 
beiil!g p r r s e i ~ f ;  title is not drawn in questiou. Aceordiny to the 
evidence in this case, Nrs .  l l i tchell  mny, on 111c nlorniug of 1 
Noven~hcr. in posse.;sion of the housc. T l ~ r  drfendnnts 'ntered 
with her ~ ~ r n u s s i o n  :IILCI acquired the l)osscwioil from her, In 
thc absrnc.o of thr prowcutor, and, althonqh 11c came af iermi-ds  
and c n t ~ r ~ d  into t h ~  hou\e, and the &fcncl:~nts t h e  opposed 
his  bringinc in  hi< household goods, it did nor make tllc~rn guilty 
of a forcible trespass. T t  may be they mere guilty of a forcible 
detainer. 

I f  t ~ v o  are in the same house, tlw lan a d j u d p  thr ( 3 7 7 )  
possession in  him who has title; but 1101 so :is, by relatioil 
bark, to rlzakr the other guilty of a. forcible treqpass when the 
entrv was without force. 

JITc think his Honor erred in the ins t ruc t io~~r  gileu. 
It is insistcd th:tt the defendants, being lvopc'i'l;* convicted 

npon thr wcond count, that  mill sustain thc~ ,judgment, notmith- 
standing flic c r ~ o ~  i r ~  the charge in refercrlcc to the first count. 
Tt i, ti.uc, wlicn on(, count in an i~ id ic t~ncnt  is defective and 
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ail:,rher count is good, and there is a general ~erclict ,  a motion 
111 arrest cannot be suitailled; for the good coui~t  n arrants the 
jitdguient, a ~ d .  although the punishment is disc 7 i t l f i i i i l r y ,  the 
ju$pent i. presumed to Ilnw bcen g i ~ e n  upon the qood count. 

111 this ca-e bot11 couuts are good. Thrre n-as error in the 
instrixtion plr-ell on one of the counti, )J- renson nhereof the 
defendants n ere iinproperly coni lctecl upon tha t  count, and are 
entitlcd to a W ~ I I . P  d e  iioro; for. :is hi3 Honor thought thc con- 
T iction x a s  proper on both  count^, and hot21 count.. a rc  good, ncL 
muqt ljrequllle that thc nulount of the fine imposed niis f iwd on 
in ~ d c r c n c e  to both counts; n.21ereas. if the dcfendarits had l w n  
acquitted upon the first count. as t h e -  qhonld hare  been. in our 
opinion, the pur~ishme~lt  \ ~ o n l d  ha\ e bwn imposed ill rc-fcrc~ice 
to the last munt  onl\-, ~rhic l l  n a q  much the less aggmvated 
oflmse. Indeed, the attention of t l i ~  court and jl+ sc.c~ns to 
11axe been directrd exclusivela to the fil,t count; and the court 
beiirring that ,  according to the eridmcc. the defcnd':nts n w e  
guilty 1il)Gll t:~:it ~ O U I I T ,  it made no difference Elon the jury 
found upon the second count. ~ r h i c h  Tvas included j n  the first. 

PER C r m i ~ r .  T,et thcre 1)c n I mi) i3 ( 7 ~  1101~0. 

C ' i f ~ d :  S. r .  l l v ( ~ r d .  46 s. C., 293 ;  S. 1 % .  P ( 1 ~ d v c 1 1 .  4; 1. c., 
470; ,$. I.. Ilestvr, ill.. S T :  S .  v. l l ~ r , , q ~ / i i .  60 S. C., 24,;; i\l. 1 % .  

I ! ~ u f t ! j .  6 1  N. C., 33;  S. 7.. ncrkrr, 63 S. C., 281:  ,si. 1 % .  Hanks, 
66 S. C., 61-1; S". 1 % .  C ' o r i ~ ~ g t o n .  70 S C1.. 71 : .Y. r .  1 ~ 1 1 e y .  87 
X. C.? 5 3 7 ;  S'. r .  , ~ t r ~ i l ~ y ,  101 X. C.. 711 ;  1 , .  l T - i , h / ( ~ r .  121 
K. C.. 586; 8. c .J , t~~/r ! / .  1 3 6 S .  C.. ,573. 

A l ~ ~ ~ : - \ ~  from the Sul~er ior  Court of 1,an of Roc I r r y n x  tar.  a t  
Spring Term. 1843, IlicJ,.. J . .  presiding. 

P l c a ~ a n t  Black and four others nere  indictpa for p l a r i ~ : ~  a t  
cards t o g ~ t h e r  and betting money thereon, in a h o u ~  si tcrtr  on 
the pren1isc.s occnpied 137- JIarshall S. Black, in n-hirh hi' Y -  

tailed ~pi r i tuous  liquors. 
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On the trial the erideiice was that  the deferldant Pleasant 
Black owned two adjoining lots i n  the village of Madison, Nos. 
28 and 29, fronting on tlie same street. R e  occupied both as one 
tenement, his dwelling-house being on one of t h ~ m ,  :1nd on t l~x  
other a store or shop, situate on the street on front, mid a barn 
and stables situate on the back lines. EIe let the shop to 1Iar-  
shall S. Black, who retailed nzerchandise and b1)irituous liquors 
therein, and n h o  was also to have the privilege of a p lwe near 
the shop for laying his fire~rood. Rnt Pleasarit I31:lck continued 
to occupy all the other p a r t s  of both of the lots as lic 1l:rci dove 
before, iilcludil~g the barn and stables; : ~ n d  the gaininq charged 
in thc indictment w;rs i n  the bnm. 

Tilt, counsel for tht. d c f c ~ ~ d a ~ i t s  moved thc court to instruct 
the jury that  if Xarsliall S. Black had no power or c o ~ ~ t r o l  over 
the barn in  which the gaming took place, the defendants ~verc. 
not guilty. Bu t  the court refused to g i ~ c  that instruc- 
tion, and directed thc jury "that under the act of A s -  (379)  
sembly the defendants wrre guilt!., if they played in :I 

house situate on the preiirises on which the retail shop stood." 
The defendants were accordingly convicted, and after FII- 

tence they appealed. 

Attorney-Ge7rernl for the State. 
X o r e l ~ c n d  for defendants. 

1 %  r ~ ,  . J T h r  statnte 1nakc.s it a rr~isdeiileanor to game 
:it cards "in :I llouse where spirituous liquors are re tn i ld ,  or in 
:iny outhous(~ attached thcieto, or  any par t  of tlie prrriliscs occu- 
pied with such house." liev. St., ch. 34, see. 69. The nest  
sectioii nlnkes the rrt:lilt,r inctictable for suffering sucll gaining 
in  his housc or any part  of his premises. ' r l~ is  lal~guage ren- 
ders it perfectly clear that the place of retailing and the place 
of gaming must bc. the s ;me house or, :it tlie lwst ,  parts of t h ~  
same establishment. "Tlle prcliiiscs" lilraii those places o11l;v 
ndiich are occupied by tlic retailer with the house in which lie 
retails, :IS one vllole. T h y  cannot include a place not occu- 
pied by hilii nor C ~ ~ I L  l r t  to liiru. It is nothing that the two 
places of retailing and gaining were once occupied together by 
some one as 1ml.t~ of the sanic p re~~ l i se s ;  for. if wrered a i d  
occupic>d 1 ) ~  &ftt3i(wt ~ I P I ' S O I ~ S ,  ~vh('11 t l i ~  g a n i i q  occurred, they 
mere then not the w i l e  pren~ises. That  was the c:1se here. Tlw 
lessee's rights ncrc  rcstrictc.d to the shop itself, with only the 
libcrty of laying fircwood near i t ;  and the residue of both lots 
was occupied by Pleasant Black in severalty. Supposc hc had 
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leased the barn and stables T O  a third pe r~on .  ( ' lcarlr. each 
lessee n-ould occupy hi< shnre in be1 eralty: and i t  would be the 
same as if hc had sold alid conr eyed to tach lesyce his 01, ;I par- 

t i c d a r  p r e n ~ i w  in fee. The on? nould not be liable to 
(390) 11e iridivted for gaming qn the premises of the other: 

:113d. of course, prrsi,ns gaming on one parcel on which 
snirits Irere riot retailed nould not be wi t l~ in  the itatute. :11- 
thong11 rc,r:riling nu. carried on upon the other. The caw is 
tlw 1:ixne n h m  the o r n c r  c.onii~iilcc1 in nosse4on of those narts 
of the lots nliich he I,ad not lea.rd. Thev >\-we hi.: prc~nises 
and not the leswc'.. The b'irn could not he laid ns JIarchall 
S .  Black'. i n  an  indictment for burglary or arcon. Indeed. the 
ins t~uct ion  n w m m l  that  hc had no control orer i t ;  and it fol- 
lows, necessarilv. that it could not bc a part  of the premises 
occupled by hlm. 

The ji~dgment nab therrio1.c~ c>rmneous, and there must he a 
z'elrirc dc : ~ o z o .  

PER C'TKI iv. Ordered tq he certified accordingly 

Cited: S .  z5. Xeisler, 51 S. C.. 74. 

AEI~EAI, from the Supcrior Court of Lan. of Br,al); T, at Spring 
Term, 1849, Calrlzucll. ,T., presiding. 

This is an  action of debt on a foni1c.r judr~ncnt ,  hrouqht 
against the executor of R e n r r  Robeson. dcccn.cd. Plea. pap- 

nlent by the testator. 
(3S1) On the trial the defendant qare  el idence t e l l d i n ~  to 

prove that  the testator had paid the judqment. In  order 
to rebut that inference the plaintiff offered in el-idcnce a n r i t -  
ten instrument, signed and sealed by the defendant, ill tlie fol- 
lowinq words : 

"TTThereas there are sereral suits non 1)endinq in the Superior 
Court of Lam of Bladen Countv, ~ i ~ h ~ r e ; n  John G. Sutton is 
plaintiff and I am defendant, and the sanle 1i:rre been settled 
between the said Sutton and myself. This I I I ~ T -  r(&fy, that  
i n  consideration that  the said Sutton ~i ill not attenil)t t o  rcceire 
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the full  amounts claimed by hi111 in the said suits, L hereby 
agree with the said Sutton that, in all the said suitd, j ~ d w ~ e n t s  
for seven-eighths of the anlounts or  sums claimed bv said Sut- 

u 

ton may be entercd against, me and for all costs; 2nd t l ~ e  said 
Sutton agrees that the said judgments for seven-eighths s l d l  be 
in  full discharge of the whole amounts claimed." 

To the admissibility of tlie inrtrunzent the defendant objected 
on several grounds. First, because, a t  a former term the plain- 
tiff ob:ained a rule on the defendan6 to show cause cvhy judg- 
ment should not be entered in this suit ewording to the agree- 
men;, arid tlie sa im was afterxard.; d i s c h : l ~ ~ c d ;  whic11 he con- 
tended n a s  an  adjvdicaticln iigtiirist the validity of thc said 
agreement. Secondly, that  the agreement x i s  obtaiiied by 
fraud, and, if introduced, it would involve the trial of a col- 
lateral issue on that  question. Third!<, that  i t  was a distinct 
cause for another action. The court rejected the evidence, and 
a verdict mas given for the dcfendmt;  and aft( r judg~lie~lt  the 
plaintiff appealed. 

Strange for  plaintiff. 
/I. Ccicl for defendant. 

Rurmx, C'. J .  The  Court is of opi~lion that  the evidence was 
admissible. I t  was relevant to the issue, as an ayrez- 
ment to pay part  of a debt affords some presuinption (383) 
that  the party had not before paid it in fu l l ;  and it mas 
for the jury to judge of the force of the presumption, according 
to thc situation of the parties, the evidence of actual payment, 
and the circumstance attending the exrcution of the agreement. 
Tlir objections taken to its reception at the trial are entircly 
inmfficient. I t  was very proper to dischargr the rule for judq- 
ment which the plaintiff had obtained, because the coi~r t  could 
not enforce the agreement in that  way against the will of the 
defendant. But tha t  was not ~ c s  judicnta, that the agree- 
ment was not the deed of the dcfendent or  not duly executed. 
Indeed, the ground for  refusing the summary redress may hare  
been, and probably was, that the court ought not to determine 
thow questions of fact, but leave tlie parties to a remedy in  
which issues on them could be taken to the country. 

We are somewhat 3t a loss to understand the s-cond obiec- 
tion, in reference to a supposed collateral issue upon tllv mode 
of obtaining the agreement. We take i t  for  granted that  the 
court did not reject the agreement upon evidence that it mTas 
not fair lo obtained; because that  assumcs that  its execution was 
prorcd and that it was impeached by other evidcncc, ill which 
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case tlic. qilestiwi 7vai f o r  t h  j1u.y c~sc.l11~;~..cly, as in c re rp  case 
whic'h in7-o1ri.s tile v:i!idit~- ol' ail irisr:.~i;iic:il, n-hether i t  b? a 
(iced 011 z o n  (.st f o ( . l u ~ t i  p l e a d ~ d .  o r  a n  a c q u i t t a n c ~  offered a s  
eridclice i n  supjx)rt of the plea of li;i.me~it. \Ye suppose, tlicre- 
fore, that  i1:e tlefendn~lt foundcd his cb,jccar ion on his :~lles:~rion, 
that a frxucl h a d  hwri p?acticed on him i n  get t iny tlip instru- 
mext., alid that  tlic court thought i t  best to cscludc the  aprco- 
ment, berause, i f  admitted, i t  n-odd give r i s  i o  n controi-ersy, 
o r  :I collntwa! i s s i l ~ ,  as  it ~ v a s  culled, on tkc: tn;t !I of t1i:it nllr- 
g a t i o ~ i .  Biit that  is nln:iit"~~stl~- n o  wnsnn fi;r i~clt recc,i~iri;: the  
par1ci': siirlce tlint col~t~m-er::y :~riic.q i n  n ~ r y  C:I>:' of a r e w i p t  

offcrcd or. all :~ckiion-:edpic~lt of indeb:i~:l~icss, 2:s the 
1:3Q3) par ty  offcriilg tlwm l i i n ~ t  p r o r e  them i n  ~ i w  first in- 

a t l i i i c ~ ~  and  it  is. of courct, opeIl ti) t i ~ ~ '  otli: '~ p a r t y  to 
offer opposing ei-idenc'e, and  the j u r -  must dccidc. u i ~ d c r  tllc 

tha t  tlii, dcbt v-as not 113id li14orcx it  n-as girt.!!. ;!11t1 that  the  
first rc.cu.iiy is  still  snbsisting. 

Tlic. cwwisel fo r  rl!e defend:!nt in  this ('uilr!, indectl, yielded 
thosc o b j ~ ~ i o i l s .  n ~ l d  took a~lotl!cr: t l ~ t  the i~prcerncnt IT-as one 
of c r i ~ t i l r ( ~ t ~ i s e ,  a n d  iil<~wforc. 7 1 - n ~  i!ot :id:ilissible. I3nt v;c. fiild 
110 . ~ c . l ~  r ~ i ! ~ '  of c:-id:~lic.c~. It ;.< tl'lir that  a11 o f f ~ r  t~ do soine- 
t ! i i ~ ~ g  i)\. V.:IJ (:f ~ ~ ? i l j ) ~ ~ i l i i s ( '  is ~ i o t  e ~ i d c n c e  to c.harge the p a r t y  
01-1 r l w  iiriqiiia! c.uusc of t ~ r t i o u ;  f o r  i t  is but :: l ) r o l ) o s l  of a 
p w ~ ~  oH-c>riug. n-hich ;vns not i!cwl)trd, a n d  tllcrr4oi.c~ ou:<lli not 
to  bind o r  i l l  a n y  i?cyrw ~ ) r i ' j ~ i l i r r  ~ E : P  ~ ~ O ~ I O P C I . .  I h t  wile11 t h e  
7):wtici n i l ~ i i i ~  tlistilici1~- ce:#tai~l facts to  b~ truc, o r  11-heye, in- 
s tc :~d of n n  unaccepted offer of co~nproriiise, tl!t.rc be a11 express 
:11id filial z:;rc.t:li~~nt upou t h  m:ittel<, tlrcw is  no reasoli n-hy 
ei ther  p a r t y  shculd not be a t  l iberty to inrist 011 5ur.h ;~cimission 
o r  agreement. n-hcnei-er it r n a , ~  ~ r r r e  his  i n t c ~ m t ,  as oa  any 
other  adniissioris o r  agremients. Tlic argluucnt wliicii \rould 
exclude i t  as  evidence h e w  ~ v o u l d  equal17 aii'cct it in  a n  action 
on  the  agrec,~i iei~t ;  and ycr it  is oric of the cowit lc~~~;!r ioas  of 
agrecnlents l~ ios t  fn rored  ill Inn-, tha t  i t  was tlic c*innl)roniisc of 
doubtful rights.  A concluded agrceliielit of cornp?oii!iic. mnst,  
i n  i t s  11at1u.e. bc 21s obliyatory, i n  all  respects, as all!- otlicr. and 
ei thcr  p a r t y  m a y  u,,r i t  ~vherierer  its stiplilatiolis 0 1 ~  stetenlents 

of fac t  become mater ial  evidcnce f o r  him.  Such seems 
(354) to us  to be the  good seiise which should determine t h e  
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rule on t l ~ i s  subject; and me are 11:ippy to find that it was so 
held in a modeill case in  thc C'ourt of Escl~equc~r in England. 
Proysell 1 % .  Llexellyn, 9 Price, 162. 

rJlfJr a l:It:)I. Judgment reversed, and w u i w  d e  nouo .  

C ' i t c d :  / / u g h i ~ s  1;. K o o i ~ ,  102 -\-. PC., 162 ;  Peeler c. Peeler, 109 
hT. C., 635. 

APPXAL from the Suprrior C'ourt of Law of I i i * : ~ t ~ r ,  at S p r i i y  
Term, 1849, ~ I l a d y ,  ,T., presiding. 

Tho defendant was indicted as a free inan of color for carry- 
ing arms -\;ithout n licensr. On behalf of tlw Stat(, a mitncsr 
deposed that he forliicrly l;new one Barnacastle, who was a very 
old man, and d i d  soil~c years before the institution of this llros- 
ecution; tha t  the said Barnacastle l iwd  illany years in t 1 1 ~  
neighborhood of the ddendai~t and his f:lther, and was n ~ i l  
acyuaintcd with the dcfe~~dant ' s  father and his family;  and 
that  he, the witlirss, h e a d  U:rrnncn~tle say that lle knew tlir 
paternal grc~at-gr;!ilclfatl~er of the defwdant,  who was c:rllcd 
Joseph I>e~nysej ,  uliws Darby, n11d that  !I(, u a s  a coal-black 
negro. To the admission of this ~v i+nce  t l ~ r  defend:nlt ob- 
jected; but the court received it. 

The  defendant then gave evidence that  tlic. 111ot11er of ( 3 3 5 )  
Joseph Dempsey, the defendant's great-grandfather, was 
a white woman, a i d  that  said Joseph was a reddish coppcr- 
colored man, with curly red hair  and blue eyes; that the said 
Joseph's wife wah a wliitcx moinan, and that t h ~ y  had :r 9011, 

named Will iam; that  t l ~ c  said TVilliain also 111arricd a mhitr 
woman, and had issue, a son, by her, n a w d  Whitmell; and 
that  said Whitillell 1n:rrricd a white woman. a11d t h y  arc tlic. 
parents of tllr drfeidant .  

Vpon this cvide11c.e tllr~ counsel f o ~  the defendant moved tlir 
court to inrtmct t l ~ c  jury that, although the fathe;. of J o s e l ~ l ~  
Dcinpsey was a nepro, the defendant. n~vcrt l~eless.  mas not n 
frec person of celor. n~i th in  the statutc. But tile co~ir t  refuscd 
to give that  instructioi~, and instructed the jury that, supposing 
Joseph Dciupsey to be of half negro blood, thc dcfcndant, b h g  
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his great-grandson, was in tlie fourth generation from nepro 
ancestors, and tLereforc within the prohibition of the statute. 

The jury found for the State, and after sentence the defend- 
ant  appealed, upon the grounds that improper el-idence n:rs ad- 
mitted, :\!id that  the jliry mi;,lirected. 

Al t tornc , i -Genr ,cr l  for the State. 
S o  counsel for  defendant. 

1 I ?  C J T2ic indictiii~iit i, founded on the act of 1\40. 
c!~. 20. niiich makes it a miidemennor in  "any frce neqro. 
mulatto, or  free person of color" to c a r r j  about his l ~ c ~ s o r i  or  
keep 111 his house any <!lotpun or other arma, spcified. "~~ulesb  
he obtain a liwnse from the Co1:nty Court." Tlie oiilv qup-tion 
at tlie trial naq nliether the defendant n 2s such a peyion us 
came ni th in  the description in the act. Tlie Court is not pre- 
pared to sn -  nhctlier the PT idenre given 1.y tlic State (11 that 
point be coni;)c.tent 01. not. The qucstion is ncit onr of perliqree 

in tlic ol,dinarv accept:ltion of the term, as t111~ dcstent 
(336) of the defeudant from Joseph Drmpscr n a i  : td~i)~t-ct l  on 

both side*, and the dispute w e 5  simply upc:~ the fact. 
~ v h ~ t h e r  Jokeph Dempsey ~l-as, as contended by one iidc, a neq-o 
or a mulatto, that is, one beqot betnee11 a white n:id n b l~c l i ,  
as contended by the other side. Tl'e a1.e not awrre chat hear- 
say from a stranger has been rcceir-ed as to a p i n t  nf  fc~ct 
of that nature, and n e  are not disposed to q a y  it  ou:llt lo be 
admitted, nitllout further consideration. The  Coarr doe? not, 
h o n e ~ e r ,  mcan to intinintc an opinion that it is i r lcidniL4blc;  
for, in our country, so httle attention is paid to the r e ~ i s t r y  of 
b i l t h j  and deaths and pedigree generally c ? ~  to make it rx t~emely  
difficult, and in qome cases impossible to prorc the blocd of a 
pei*.on evcri for  f o u r  rencrationc in unv otller wav. Scctqsitp 
nxiy, therefore, perhaps, compel the aclnii4on of such el idence. 
Thc Coul t. lion e ~ e r .  is not called on to a i ~  c to the point further 
con.;ideration in this case. becauqc Tve hq!d that thc dcfcndmt 
 as properlr  con^ icted ulJon his o n n  shoxing; ~ i~ l i i ch ,  therefore, 
rendercd the first point in~matel.ial, and in that  T ~ T '  p l e ~ t n t e d  
an error on i t  from b&iy prejudicial to the defendant, and a 
ground for rmersinq the judqment. as llaq b-en f requmtl r  r l i l~d .  
For ,  if n party will not rely on nn exception Isv itself, nhich  he 
takes, but ~r-ill go on and prore the case f o r  the other side, and 
put the TI-hole in hi.. hill of exceptions, he mnqt ahid? the con- 
sequences. I t  would be preposterous to disturb a conriction 
n-hich n7as proper, and must have been r ende r~d  independent of 
the alleged error, and upon the party's 0 x 7 1  proofs or admis- 
sions. 

213; 
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Tha t  the defendant was guilty, according to his owu evidence 
and the construction nlaced on it bv hiniself. we hold unon the 
same ground which his IIonor took on the trial-namely, that  
the defendant n a s  descended within the fourth degree frorl~ a 
negro ancestor, and so is within the act. The evidence on the 
par t  of the defendant did not carry thr  white blood of 
Joseph Dcinpsey farthcr back t l i : ~ ~  his motller; and, ad- ( :Xi)  
mitting it to be mixed, i t  is a fa i r  inference against the 
defendant. who is most likelv to be comiznnt of the truth and " 
able to prove it, that  Joseph Dcinpsey derived no white bIood 
through his father. Indeed, the defendant coutended for noill- 
ing of the kind on the trial, but prayed an instruction mliicli 
yielded in terms that  Joseph's father was a negro, and, coilse- 
quently, that  he 111nst Im\-c hcen half and half, or a ~mllntto. 
properly spcakjng. That  being SO, and the grt~:lt-g;.1.andfntller 
being, thus, in the first degree from a iiegro, the clefc~~dant is 
necessarily in tht: fourth degree; aiid tha t  brings liiill within 
the act, although the m o t h  of each generation WJS a n~hi te  
woman. It is truc that tlic defendant is not a ncgro, -\rho is  a 
black person, entirely of the L4frican race. Nor is lie a niulatto, 
according to the proper original signification of the i c r~n ,  vhich  
has just been explained. And the Court could h ~ r d l y  undertake 
of itself to construe the exi~ression "nerson of color." so as to 
bring one within the statutes creatir~z fclonici, or  oth~rmise 
highly penal, n~erely because he deriwd from some remote an- 
cestor a tinge of color tha t  was not white; and thc judiciary 
could not be regulated by degrees in snch cascs v i tho l~ t  some 
legislative authority. Thcrc is, howercr, a b u n d ~ n t  authority 
of that kind, which ~ c l i e ~ e s  tlic Court iron1 all difficulty in this 
respect, by distinctly defining who are mulattoes in our lam or 
persons of color, as the subjccts of our disabling or penal stat- 
utes. Thus in the act of 1777 the t~vidcncr of L '~ r~ i~ la t tom or 
persons of mixed blood," namely, those "dcsc~nded irom ncgro 
ancestors, to the fourth generation ii~clusirc~," i i  made incompe- 
tent except against negrocs, Indians, mulattoes, 01- such pel.sons 
of mixed blood. I11 a great number of S t a t ~ s  "frcr- neqroes" 
and "n~ulattoes" and "persons of mixed blood," or "per- 
sons of color," are subjected to disabilities or  punish~ncnt. (3SS) 
They are to be found in  the Revised Statutcs under s r i -  
era1 heads, but mostly under that of "slarcs a i ~ d  persons of 
color"; and in se16on 74 of that  act, taken from that  of 1826, 
i t  is  enacted that  "all free mulattoes, drscrnded from negro an- 
cestors to the fourth generation inclusive, though one ancestor 
of each generation may have been a white person, shall come 
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v-ithin the provisioris of the act." Tile Conqtitniio~i, likewise. 
in the third section of the first article of the ::melidl,lrnt, dc- 
scribes in the same nlarlnw the free lliulattorb or flee ;)ersons 
of mixed blood. who arc. not admitted to 7 ote f o ~  r e p r ~ s e r ~ t a t i ~  e> 
in tlie Lc~is la ture .  I t  i- lllus w r y  clear that  the tcmi "free 
per-cna of color" in the act of 1340, aud in thilt of 1\23, making 
it a capital felony for a 1 ~ 1 w n  of color to l n i ~ k ~  a11 a s ~ ~ i u l t  ~ r i t l i  
intent to commit :i rnpe on :I nllite xloman, aud ill otil,>r penal 
3tatufes. 1s to he u~lderstood in our law. :It thi.: &I-, to illcan a 
person dcscended from a negro ~ r i t h i n  the fourth dcprc,c in- 
clusive, though an ancestor in each in t en  ening g~ncra t ion  was 
white. Therefore, this conr-iction and vntence ouslit to qtund. 

PER C L  ~ 1 x 1 .  Ordered to be certified uccordingly. 

.I itz-t;~tor tle~isrtl ;IS follo~rw: "I q i ~ e  to  I I I ~  s:!;~. H ? I I ~ ; I I I I ~ I I  1). 11;11.- 
I!rr. ;11l m y  t&:~te after settling my drbts. except tlrc~ S:WO : ~ l ~ o r c  
~l~entioned. If T:enj;~min does lint lire till of axe. tlleli I rlispose 
of  m y  cst;~:e ;IS f o l l o ~ r s :  I xi-,-e to my sisters." etr:. I:tlllj:unili 
tlird under ;rge: Hrlrl. tli;~t hi, was entitlcrl to the profits of tlrc' 
r,:;i;~tc (cLs~~rpt  the $:XIOl (luring his life. 

A I T ~ ;  \L from the Stiperior Court of I,;Iw of G R ~ \  b. at Fa11 
Term, 1843, Settle, J., presidiiig. 

Hugh J. Harper  made his  ill and tllrrcin beyuentlied $ROO 
to Samuel TT. Scarborough. and tlrtn di~poscd ::i follon* : "I 
gi \e  unto XI,T son, Bcnjalnin I). Harper,  :ill ;ur cctate after 
settling my debts, except tlie $800 above ~lleuti( i i(d.  If Ben- 
jamin docs not l i ~ e  till of :!gr, then I diiposc of n l r  ;.,tate as 
fo l lo~~-q:  I give to  in^ s i s t~ r s .  if alive, or their cllildrcn, etc. : 
all to have an  equal sharc." 

The testator's estate consicted of land. IlcgrcLpi arid other chat- 
tels, and some debt.;. and cash. The  defelidailt, Fuitl,n, was 
appointctl the gaardian of tlw iiifaxt T h j a n i i l ~ ,  :111d ill that 
character entered into the land, and also qettleJ xi i l l  the csec- 
utor of the testator aud rcccired the slaws an11 othe?. pcrsonal 
property on b r h ~ l f  of his nard .  Benjamin :ri't:.rn-illds lived 
~e\-er:~l years, and  the^ died under 1 ; and the plnili+iff adrilin- 
istcred on his estate, arid filed this petition, y a T i n q  for an 
account of the profits of the estates accnred clur~np t l i ~  life of 
his intestate, and p p n e a t  of the balanrc. that mic!lt be f r and  
due, after deducting disbursements for thc 1nainten:ln~e of the 
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infant. The  defendant put in a demurrer, which, oil (300) 
argument, was overruled, and thc dcfei~clnnt appealed. 

Rodman for plaintiff. 
J .  B. nr!lun and J .  TT'. B r j t r ~ l  for dc-fendant. 

RUFFIN, C. J. Thp decree 11~us1 lw affirmed; for, :~lthough it 
be a general rule that when pnrticnlz~r 1eq:lcics are payable a t  a 
future day, the legatee is not entitl( d to i n t n w t  l ~ f ' o r ~  the day, 
yet there is an  established exct,l)tioi~ to that, :vlien the gift is to 
an  infant child, and the parent n1:rkes no othcr provision for 
his maintenailce in the inean~vhi!~. ('ritl,cts 7%. Dcrlhy, 8 Ves., 
10 ;  Chanzbcr~ v. Goldwin,  11 Tes., I ;  Il'y11c.h I ) .  Tl'ynch, 1 Cox., 
433 ; Heath u. P ~ r r y ,  3 Atk., 101 ; ,1;171rldon 1.. S o r t h .  3 Atk., 430. 

But here the words plaialv import an immediate qift of the 
whole estate, exccpt :r small pecuniarg Icgacv, and vrsted it 
i rnn~ed ia t e l~  in the son, but defensible upon the continyency of 
his dying nnder 2 1  ; and tha t  in case i t  is perfcctlv settled that 
the legatee takes thc profits until thc diresting of his estate by 
the happening of tllc contingency. Sirlrolns  T. Osbo7nc, 2 T'. 
Wins., 419; S h ~ p h e r d  I * .  Ingmm, 1 Amb., 445 ; Skeoy  I * .  R n ~ x r , s ,  
3 Merir., 340; T ~ r r , ~ r r  7 ' .  TT7hiffcd. 9 N. C., 613: Spruill I , .  

Moore, 40 N .  C., 284. 
PZT' CI~RIAIT. Dcw-cc :~ f f i rm~d  v it11 ~ o ~ t s .  

APPEAT. from the Supel.ior Court of IA\V of X.\~~TIS. a t  I::~ll 
Term, 1848, Dicli, J . .  presiding. 

This  mas an indictment for mnrdcr in the, words :ti~d f i p r c s  
follon-ing. to 11-it : 
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STATE OF SOISTIC C ~ ~ o ~ n . ~ - l I a r t i n  County. 
Superior Court of Law, Fall  Term, 15-18. 

The jurors for the State, 1113011 their oath, present, that  Czsar.  
J sl,rxe, the property of John Latham and Thomas Idatham, not 
having tlir fear  of God before hi< c x y ,  hut heirla iimved and 
seduced hy the instigation of tllc devil, on thr  fourteenth day 
of l ugus t ,  A. D. eighteen hulldled ;mcl forty-eiqllt, n ith force 
and arms, at and in the county of Martin aforriuid, in arid 
upon one Kenneth Xizell, in thr. peace of God and tlic State 
then and there being, feloniouslr. nillfully and of hi- m?lice 
aforethought. did make an assault, and tliat the s:lid C m a r ,  
with a certain large stick, i ~ l ~ i c h  by t l i ~  said C':e,nr in both his 

hands then and there 11ad and hcld, him thc. said I h m c t h  
1392) Ilizcll. then and there feloniouily, nillfullv and of hiq 

malice aforethovght, did strike and h a t ,  gir inc to him. 
the said Ticnncth Mizell, t h m  mid thew, hy striking and beating 
him as aforesaid, v i t h  thc. stick aforewicl, in rncl upon the left 
jaw and the left side of the rlcck of him, t h ~  said Kenneth Nizell, 
one mortal bruise, of the breadth of t v o  inches and of tlic I e n ~ t l i  
of six inches, of whicli w id  mortal hruiqe tlie wid  Krilncth 
llIize11 from the said fonrtccnth dav  of -111qi1st in tlic 7~11.  afoic- 
said, until the fifteenth d:lr of thc urine ~nont l i  in the w a r  :~forc- 
said, at and in the county :~forcwitl.  did laniyish znd,  I : i n w i 4 -  
ing, did l i y  ; cn which said fif~iaenih d n ~  of .l~i~:lrsf, il ,  i':,. -c:rr 
afow-,lid, tlir said K ~ n n e t h  lIizell,  ill rhc  count^ :,forr=,tid. 
d i d :  and 90 tllc jmors a fo i~~c :~ id .  ulmn tlicir 07th af.1.c - lid. do 
say that the .aid C m a r  tlic said Kennc~th lli7cll. in [!I,. I - I ~ S I I I ~ C L  

and fcrm nforcsuid, fclonioilslv. nillfullv and of 17;. :~ir l icr  
aforethi ,u~ht,  did kill :n~d niurtl,~.. contisarr to t11c p c J c l c 8 '  rind 
dignity of the State. 

On nllich indi i ' t~ l i~nt  tlie priwliw. being a r r a i c n ~ d .  p le- l ( ld  
not z u i l t ~ .  

The p r i s o ~ ~ e ~  being liut on his trial, the State 6r.t ex:ilnintd 
one Brickhoiiv. nlio stated that h r  xL,nt. iu coiilpnrip ni:h th(. 
deceased, to Janw-ton, in the c3ount~- of JTaltin, ill thr. r , f t ~ r -  
noon of 11 August. 184%: that the drccnqcil 2nd he i the wit- 
ness) drank spirit. in tlir tovn of Jalneston. until the\- m r c  
both intoxicated: that thcy n-cnt to the housc of N r .  Cahonn 
abcut dark for the pilrpose of s t a ~ i n g  all niql-it; that he (the 
witness) and the decrilsed n-ent to bed toc~thcl.,  and. a f tw  k ~ p -  
ing some short time, he ~ v a s  anolie h r  tho decrnrcd, ~ v h o  pro- 
posed that the7 should cet up and ~vnlk  out:  that  the:- did 90, 

and crossed an old field and xvent into the town of Jarneston; 
they had a bottle of spirits with them. and each took a drink 

'770 



N. C.1 J U S E  TERM, 1849. 

while crossing the old firlld; that near a storehouse in Jainei- 
ton they found two negro men lying on the ground ; that  the 
witness was not acquainted mith either of them, but had 
since learned that  they wcre the prisoner and :I m:ul ( 3 9 3 )  
named Dick; the witness informed the prisoner and Dick 
that  he and the deceased were p:ttrollers, and he (the wituess) 
took up a piece of board and gave the prisoner and Dick each 
two o r  three slight blox~s; that  he ( the witness) then entered 
into a conrersatior~ wit11 tlic :)risoner and Dick, ~ l d ,  ~vh i l r  (.on- 
versing mith them, a third negro caine up, who, he ha. since 
understood, is named Charles; that he ( the witness) askcd 
Charles if he knew they were patrollers, aud took hold of C'l~arlcs 
and ordered Dick to go and get a whip for him to whip Charles 
wi th ;  Dick went off a few steps and stopped; witnesq let Charles 
go and took hold of Dick; miti~css thcn received a T iolent blow 
on his head, which made a wound about ail inch in lenqtil. :md 
stunned h im;  when hc recorrrcd hc saw the dpceased lying on 
the ground a t  full length and thc nrgroes all gone ; witness callcd 
the deceased, but rc~acircd no answer; witnebs thcn ven t  to the 
house of Cahoon to get a gnn, but failiiig to do 50. retunled 
where he had left the decwscd, and Sound tlw d e ~ e a q ~ d  sollle 
twenty yards from where he left h im;  deceased was lying on 
the ground; tlin dweased got rip and took his (mitncss') arm 
and witness cor~ducted deceased to the Ilousc of C : ~ l l ~ m ;  dc- 
ceased asked for sonlc water, which TT-itness procui:etl for  hint. 
and he and the d c w a v d  went to bed to:tihc~; after t ; : ~  \vex 
in bed the deceaied aqkcd witness if lie nould go with hi111 oil 
Thiirsday night after the negroes, 2nd further mtlal-lwd t11:tt 
he could not talk much lonner. TVitncqq flirther stated ti)ilt, b ~ -  
ing  consider:rhly intoxlcnted, he fell : ~ q l w p  and nxs  anolre about 
2 or  3 o'clock in the morning by 311.. C7n!loon. 'I'llc dc reas~d  
was dying. and 7)lood and fioilr ~.nnning f r o ~ q  his i l ~ o l ~ t h  a~rrl 
nose on the l ) i l l o~~ .  W ~ P W  11e lay. D~YWL.;YI d i d  in  :I few i11il1- 
utes after witness awoke. 

The  slave Dick mas next cxamii~ed oil the pxrt of the (:%!It) 
State. Dick stated that hc m d  t h ~  l ) r i ~ ~ n ~ r  K ~ ~ C  lyin; 
on the y o u n d  near a storcllousc. ahout 11 o'clock a t  riiqht : that 
two whlte men, s t r anee r~  to him, came to i l ~ c  plaw where IIP 
and the pl-i?onc>r Tvere 1,viny; th:rt one of tllcin. ~ h o ,  hc has s i ~ ~ w  
learned, was Mr. Rriclrlioilse, said t l l t ~  T T ~ V  patrollers, and 
Rriekhousc took a piece of board and gave the witness and thc 
prisoner ( Y I C ~  tno or :hwe sli,qllt blinvs, which did not hurt the 
witness, and the vitncss thou&t i t  n.as c lon~ in sport by Brick- 
house. Brickhnuse then :~sked thc, XI-itncw if he could not get 
some girls for  them. and further remarked thnt he had money 
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a ~ l e n t >  : nitiiess decliiied doing -0. Abcut that  time Charles 
caiiic. u y ~ ;  Brickhouse aikt d C'liarlc- if lie Iinc~x- tthcy \\ 6.1 c pa- 
trollers, a d  took hold of C'liarlc~ aiid ordcrcd n ituess t ~ )  go u ~ i d  
get a 71 hip to n hi], C ' h a r l ( ~ ~  n it11 : n itncas n i o ~  ( t l  off a f'c~r tiel>:: 
and .topped; Bricklionse tlicli 11 t go Charles ,ind took 110111 of 
n itness, and the clrccased a1.o took hold of the hmid of n ltriess ; 
B r i c k h o ~ l v  then bcgail to heat the nitnesq n i t h  his fist arid 
struck .eTeral bloni on tlie 11e:rd and in the qirle of nitlie-q. 
n1l;c.h Iinrt him, :>lid b e g c d  Er~ckhouse to quit. JTv7itness 
further q t a t ~ d  that  vhi lc  Br ickhou~e n a s  b c a t i ~ ~ g  1ii111 v i t l i  his 
fi,t and tlich deccnscd holding hi. hand, the ~w;-?ner ncw: :o the 
fencc and got a 1:iil ;md struck ill anlonr tlieiiz, aild tlic,\ all 
c a m x  (?G:\II togcthrr. :mcl he got I I ~  and r x i  OR. 

Charlcq n a s  next examined by the State. C'h:ii~lPs .;nted that 
he heard >: con~el-iation and ucnt to tiic place. ~ h e r c  t ~ c  follnrl 
t ~ r o  xllite n1('11 n ~ i l  C a w r  :ii1(1 I)ick exynqed 411 c o u ~  c~lsation : 
Biickhouqe ackd him ( t h ~  ~ritne-.) if l ~ e  k l ew they ~ c r e  pa- 
trollers, and took hold of him (tllr \iitncsi) , ~ n d  told Dick to 
t.o and get a n h i p  ; Dick lnoT cd off n fcw qtc uilJ sto1)ped: 
lirickhoiise let wit l ies go and took hold of Dick :ruJ l )ya l i  to 

beat him n i t h  his fist, and tlic deceased :ilia took I~old of 
(39.i) Dick; the prisomr renarkerl to n i t n r v  t1i:it he ca i ld  11ot 

qtaiid tliat, and ran to the fwce  alitl cot :I rail,  J I I ~  x i t h  
the rail in both 1i;lndq s t l ~ ~ ~ l i  Brickliourc 011 the head; tlin mi l  
hi,oke in t ~ o  pieces, 1e:lring a 17iece of thc rail three or four feet 
lor12 i l l  the 1l:inds of t l i ~  prisonel; thr  priwnc.1. then struck 
U z e l l ,  the deceased, n.itl? thc piece in hi< 11:nitli :ind fcllcd 111171 
to th,, groancl at full Icugth: the 11rimirr the11 ~ 1 1 i  off arid 
Brirkhnusc l>il~qll('d h im:  nitnc.3 also ran off, Ira\ inq thp de- 
c c ~ s c d  lvinc: at full length 011 ilic ground 'I%< nitnriq n n s  
tlic~r cuamined as to the si7e nnd quality cf tile rail uwd hv the 
r r  I Ie  ~ t a t ~ d  t h t  it  n 1~ a fcuw rail of the itqua1 leiicth, 
T\ 6 t  for fencinq, and n:ii l ,alt of n f~n(3c nhc'n t a ~ k ~ n  h r  the 
pri-onel., and n a s  abut thr. iizc of :I piece ol' t i ~ n l v ~  in the 
muthouse ,  l~ointed out ' u ~  tlia nitnesq, nhicli piwe of ii~nl-),.r 
\\ about four incheq nitle h~ f \ t  o and a half inchw thick. 
The ~vifness further <fated that the rail af'ow-aid n ' ~ .  oT $11> 
timbcr and tolwah11- r o t t t ~ .  iilld that it h*id ~ ~ ~ i n c ?  :hc drrv 
hefore. 

TTliitmell, a <lave, was next c ~ ~ o i i n c d  bv thc~ St:rtc>. TTc qtatrd 
tliat on the nixht of the honlicidr the priwncr cal~ic to hi; l iouv 
in Jamcston and aqked him i the n i tnew)  how 110 n-a-. TTit~~r>.;s 
rrplied he r a s   err n-ell. T i t n w q  tllcn aqkcd ;lie priso~,c:. 2 1 n ~  
lie vas .  The r~risoner replied. "Bad rnouqh." n11d vent  1)11 to 
+a- that h t  had knocked donn one ~r l i i te  mi111 and c ~ i ~ , l ) l c ~ ?  an- 
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other: and further said the white men wrrcb heating Dick: that 
he took a rai l  and knocked them down, one for dead; th-lt tlw 
other white nmn called the oncA kic h:d kvockcd down, hut  Ilc 
did not a1~swc.r. and lie ( the prlwncr)  did ]lot h o w  nlwth(>r he 
was dc,id or not;  the pr;sonclr furtli~w stated that  the nllittx rrlen 
gave :!'em tn.1 01 t h i ~ o  lirks rou11d end nalktd ofT. arid he ( the 
prisonw) and Pick  lauglled; the 11 i~itc. uic~11 ca:llc b,~c.lr xirl fr l l  
to h a t i n g  Dick: ~ l ~ t  he ( the priscl1lc.1.) :lslicd C1i:rricq if llc 
could stand tha t ;  Charles said ncthiiip; pl.isontr bald to 
Charles, with an oath, that  he conld not  i tand i t ;  lie pot ( : : ! ) i i )  
a rai l  and struck tlicni, and left one of thenl for  c l , . ~ J .  
The prisonr?. n,,s a man of ordinary size, and it nns i n  i,,.iwf 
that he was employed in petting tiliiber. I t  was 81.0 i ~ t  1,roof 
that 1 1 ~  ~ 3 ' :  obedient io wl~itc: pcrsoiis. so fa? :IS thr witucs.2 
knew or had heard. 

The  Attorney-Gcl~cral insisted th t~ t ,  iipon this evidence, it 
was a case of murder. 

The prisoner's counsel contcndtd that  whilst a11 r)idinal-y 
~ w m l t  2nd battrry by a \\-hit- man on :I s l a ~ e  ~~-0i11il ~ i o t  br 
sufficient to t.stclni:i tc the crime fro111 miardw to manslauo.litcr, 
y t  this mas :I case in nhich  TIT wcrr obliqcd to res , r t  to the 
prirrmrp r u b ,  wiiich prorioullces 011 tlir, c h x ~ a r t c r  of nrovoca- 
tions, and that tlw npplication of this principle was left to the 
intelligence and conscience of the jury; that  thc~ circnmstinccs 
of illis caw, thc time, the ~nltnner, tht. drunken situation of the 
vc-hitr. nwn, their conduct on that ocr::4on, b s i n ~  uttcr str : lngw~ 
to t h  n e p o ~ i  :ind the rreqroes to tllcnl. ~ w r c .  n:tturalla calcn- 
latctl l o  proT oke a ~vrll-disposed s l aw into :I T iolcrit passion, 
and, tliercforc~, the crime was cutcnuatctl to mansl6:nghter. 

The  prisoner's counsel further conteridcd t l ~ ~ t ,  if the jlirv 
b ~ l i c w d  the deceased and Bric!rhouse, hnvinr: nhipped tho I)ris- 
oncr, thcn riolcntlv :lwlultcd Dirk, ~ ~ i t l i o u t  pro~ocation or ins- 
tifiration, and :;-aq in thr  act of s c~c rc lu  b , ,~ t i r~ . ;  hiin i n i r k  
begging), so ns nnturally to pro\olrc the :lno_.ci- of the p ~ i w n c r .  
heing a wcll-dis1)oscd ney1.o. ond. unde~.  tlic cvitcincnt  o r  pC>q- 
sion thus p~oduced,  the ~ r i s o n e r  F;aw tlir decca~cd :I blo~r- nhich  
produced death, it  mas onlv nl:insl~urrl:ter: that if the 4 1 1 ~  be- 
1ievt.d the deceased and Erickho1i.w. n i t h i l t  ~u liorit?. or  ji~qti- 
fication, havinq wliipped the p~.iqont~r, thcn v v t  in the :rrt of 
severely bcatinc Dick, the colllrade of the prisol~er 1T;ii-k then 
begginq), and the p r i ~ o n r r ,  with the in t wt of rt leasin.? Dick 
from further violence, struck the dccwsed, i t  wa. only 
manslaughter; that if the jury briicred the drcr:wed and (Wi) 
Brickhouse, without authority or ju4fic:ltion.  hipped 
the priwner. n q  stated bv the n i tnrw.  ;lucl then fh~. deccaqcd and 
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Brickltouie, vitliont el~tliority.  pro^ o r ;~ t ;o i~  or jll\iific :itiotl. I I P ~ I '  

v io lent1~ beating Dicl:, the cotnradr of the pi i\onr.r. (1)ick th:,~t 
bcp jng) ,  and thc priconer, undec thc exciteinmt (4 j~asiion thnk 
produced and n-ith an intcnt onl!. i d  reliere hi< c.o~~t;ade. Dick. 
from further riolence, struck the decwsed. it X I +  o~ i lv  man- 
slaughter; that if the jury belie\ ed the priionc: ,trl.r.l, 7 ,  i th  tht. 
intent only of prerenting n felony upon Dick 1)) I3rickl1011ct- 
and the deceased, i t  wnq only u i a n ~ l a i ~ q h ~ e r ;  ~ ' l a t  i f '  thr. j l ; ~  
beliered the prisoner struck n hilt> sil~:,rtinq I : I I ~ I J ~  +;I(' infium(v 
of passion caused by the irlflictioll of blows gi\.i,i> Liln by Brick- 
house or Xizel!. under the circunist:~nc: s it  n a -  o l 7 i r  l u : ~ n d , ~ i ~ &  
ter. The prisonrr's counsel furtlicr contelidrtl 111st fro~t!  t l ~ r  
eridence in this case the weapon u s d  n-as not a <leadly oricL. and 
that  the jury were to decide that  question, arlcl nrgwci to the 
,jury that a t  least it  was doubtf111 ~ ~ l i ~ t l ~ ~ r  t l l ~  \i C:ll-)(,n :Lerli31\ 
or not. 

Tlie court charged the jury that  if thr eridence sub~ i i t t cd  to 
them satisfied their minds beyond a reasonable d m b t  til:,t illc 
prisoner a t  the bar slew the dece:~std with a fence rr11 o r  a part 
of a fence rail, under the circuiilstai~ct r clctailcd l ) \  ti111 \ i i : -  

nessrs, i t  m s  a case of murder. 
If the ~vitnesses had giren :i correct de~cripiioii 01 tlw 1a11 u r  

piece of rail with whic l~  the prisoilcr i~itlicted tlie blou 011 t!le 
dweased, it was an  ins~ruii lei i~,  in the liaiids of :I .tol,. ~ti::ii. c:& 
e ~ l a t e d  to produce dwtii  or grrar I,odily hanil, ant1 na., tlierc 
fore, in lan ,  a deadly neapon. Thp c ~ l i r t  furillel- i.11nlqed the 
jury that if the evidence of the n i t n e s c , ~  Dick ~ I L C !  :'li L I ~ P S  T V I ~ ~ C  

t rue as to nha t  took place l~rcccdinp tlie blov ii19irtt.d by :he 
prisoner on tlie demised, it nould uot ;1l11oui1t t, ,  1eg:~i I)ro\o- 

cation so a- i t )  cxteliuntc the killing f r , ~ i i ~  i ~ i u r d e ~  to man- 
(398) slanqliter-the pil\c ner l~ >i..g a a h \  I, : ~ n d  t i t i .  dece,iscd a 

free vihite m ; ~ n .  The blo~vs inflicted hj-  Bnckhouse on 
the prisoner, as detailed by the ~r i tness  Dick, and the blons 
subsequently iuflicted oil Dick ' u ~  Brickhcuce, lvere, taking the 
evidence to be true, ii3ihing nmre ~ l i m  ordinary assaults and 
batteries; and an ordinary assault and battcry, inflicted by a 
free ~ l i i t e  man on a *!:i\-.. i\.ould -i.,,)t uriioun+ to such legal p r a ~  - 

ocation as ivould extenuete :be killho. of :i frecx nliite l i ~ n  bv 
the slar e from niurc!er to nxmslnuqhte:.. 11017 c\ c l .  n orthl~s.: and 
degraded the n hite 111~111 lnisht 1)c. 

The jury, u n d ~ r  the clinrpc of the c o u ~  t, f o i ~ i t l  tiiv 1)riconrr 
guilty in maliner u ~ i d  fo3-111 as c:.argcd in thc bill of i~~d ic tmen t .  
After sezitence of denth, tli.7 l ~ r ~ i ~ o n e r  appealrd to  tilo Supreme. 
Court. 
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Atto?-ney-Ge~~ei.d for the State. 
Biggs for defendant. 

PEARSON, J. The prisoner, a slave, is convicted of murder 
in killing a w l ~ i t ~  man. The case presents the question mhetller 
the rulcs of law by which manslaughter is distingnishrd from 
murder, as bet~vrer~ white men, are applicable w h ~ n  t!w pi-tj- 
killing is a slare. If not, then to what extent is i i  diffrrcnccb to 
be made ? 

The general question is now presented directly for 111r first 
h i e .  I n  5'. 1 % .  Il'ill, 18 N. C., 121, the person k i l l d  was the 
overseer, who stood in the relation of master. In S. c. Jurro t t ,  
23 N. C., 86, the general question was discussed, but the deci- 
sion did not turn upon it. 

These being the only two cases in this Court where it was 
necessary to discurs the question, while i t  renders our duty the 
more difficult, cannot fail to strike every mind as a convincing 
proof of the due subordination and good conduct of our slaw 
population, and to suggest that, if anF departure from 
the known and ordinary rules of the lam of homicide is (399) 
to be made, i t  is called for to a very liinited este~lt. 

I t  is clear that the killing of the deceased is neither a grrater 
nor less offense than would have becn th(> killing of the witness 
Brickhouse. He  was the most forward and o3icious actor, hut 
the deceased had identified hinzself with him. They set out 
upon a colnnlon purpose. MJhen a falsc word rvar told, ill sny- 
ing "they mere patrollers," the deceased acquiesced by silence; 
when the slight blows were given with the board. the dece,ised 
gave countemnce to i t ;  when Brickhouse seized Dick and b c y n  
to beat him, the deceasrd caught hold of his hands and hrlcl lliw 
while his coadjutor beat him. 

To prescnt the general question by itself, and 1)rw t>nt co~l-  
fusion, i t  r i l l  be well to ascertain what ~vould have becn the 
offense if all the parties had been white men. Two f:-icndq 2re 
quietly talking together at night; two strangers colne up ;  one 
strikes each of the friends several blow with a board; t h ~  hlo\r,s 
arc slight, bui calculated to irritate; n third friend comes 1117; 

one of the strangers seizes him, and orders  or^^ of thr former 
to go and get a whip that he might :vhip him. Kpon his r c f u ~ -  
ing thus to become an aider in their imlanful act. the t n o  
sti-angers set upo'n him: one holds his hands mhik the ot1ir.r 
beats him with his fist upon the head and breast, 1 1 ~  not Ten- 
turing to ~nalre resistance and begqing for nlercv; his friend, 
yielding to a burst of generous indignation, esclaims, "I can't 
stand this," takes up :I fence rail. knocks one down, and then 
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knocks the  other  down, and  ~ ~ i t l i o u t  a , ~ p e t i t l o i i  0 /  t h e   blot^ the 
three fr iends make their  escape. T h e  blow gir t  11 to one I3rori.s 
fa ta l .  J s  liot the  bare stiltclnent sufficient! I?i,:,- i t  l y u i r e  
argument  o r  a reference to adjudged mses to -lion- r!~nt thi!: is 

not  a case of r i l ~ i t ~ l t . r !  01- "of a black," din1)olitd hcart,  
(400) regardless of social dut- and fat :~l ly  1xlnt nil ~ i ~ i s c h i d ' !  

I t  is clearly a case of mans la~ igh te r  ill its !nost 1nitig:;tcd 
form. T h e  provocation was grierous. The hlon- n-21s iniiictcd 
with the  first th ing  that  could be Inid hold .of: i t  ~ i - : t i  iiot I . ( ' -  

p f u t c d ,  a n d  must  be attributed. ,roi to t ,~u l i r . e ,  but to a ~ ~ ~ I C L . O I I S  

in ipdse ,  excited by vi tnessing in jury  done to :I frierid. T h r  
adjudged cases ful ly  s u s ~ a i n  this coiiclusioll. I11 1.3 Cof r~ .  hT ,  

"tvo a r e  plaving at  Lon I s ;  t h e ~  quarrel  a n d  c.lrg;:gc i ~ i  a f ight ;  
a f r i end  of one, s:andilig by. seizrs :I hov l  slid sti,i!;c+ ii i~ low,  
vhereof  the xian dies. This  is iii;il!q!~tughtc~r. 1 ~ t ~ : i u ~ t .  of t lie 

, . 
IJUS&I xmhich i s  excited ~vheil one s tJ ,  s : ; is f ,  i c ' n r i  !:\sir ! i l f r i l . "  

T h i s  is tl ir  leading ruse;  it is refcrrcd to ;!n;d : ~ l , l ~ ~ ' o v e ( l  1.7 a11 
the  subscqueiit authorities. K i ~ l g  1 , .  ~ T u ~ / ~ / o t .  1 Kel., ; 1 i h ~ .  
on Crimes, 500;  1 East .  P. C., 325. 3-10. 

-1s this v o u l d  h a w  1 w l i  a case of nianslaughtcr.. i f  rlic,  p r t i e s  
h a d  b ~ e n  v h i t ~  I~ IHI .  : IW the s a ~ i ~ r  rule; applici\lile,. tlic l , a ~ , t y  
killiiig b ~ i i i g  a slavc~! T h e  Ian-n~alring power liiis N O T  ~ .~ l~ i ' t . ; . s (~d  
i l s  d l ,  but has  left tlw l a ~ r  to be dcrlarc~d by  rlie " c o m t ~ ,  i t  
may  be deduced f rom the pr imary  princ.iples of t h r  doctrine of 
homicide." T h e  tad< is no easy oil(:. yt3t it  i i  th(2 tlnty o f  I he 
court to ascertain :rnd c1cwlai.e n l ia t  tlitl lax- is. 

I think the same rules a r e  liot apl~l icy~hl( . ;  for.   fro^ tlic~rr:~turc 
of the institution of slartli,y, a p r o r o c ; ~ t i o ~ ~  ~ v h i c l ~ .  g i \ m  hv  one 
white nian to  anothei., ~ r o u l d  cxcitt. the, l,;l:-ior~- :ilid ":lct!lri~lrr~ 
re:lson f o r  a time." ~ r o ~ i l c l  no t  x11d o u c l ~ t  not i o  i)rodi~c.:. this 
effect when given by a ~ ~ - h i t c ~  1ua11 to :I s h ~ ( . .  H ( ~ c i ~ ,  l i ~ ~ i y l i  
if  a white man,  r e c e i ~ i n g  ;! &ght b!eln-. kills n-itil n &:111l,v 
TITeapon, it  is hut m r n i i l a ~ ~ g l r t c ~ :  if '  n slavt,, f o r  such a i,lo:v. 
should kill  s \:.l~ite rn:rn, i t  ~vonld  hc M I ~ I  t7:,1,: for.  accuai-ou~c~d 
as  he is to coristant Izumiliation, i t  n-ould I I O ~  he t~nlc~il:-~t!d to 
excite to such a degree a s  to "deth?one ream!.' ' and i ~ n s t  bc 

itscribed to a "nickcd 1ieal.t. ~ . ~ p : t d l ( ~ ; i  of soci:ii diit\.." 
(101) T h a t  such is  ;lie law i~ 11ot only to he dc~lucrd.  cs  :tboc-P, 

f r o m  priiizary p r i n c i i ~ l e ~  but is n n w e s s a r -  colr-cql,:c-l!t~ 
of the doctrine la id don-n ill >q. 1 . .  Tilc,/;c~tt, $ S. C., "1;. "TVo:.dl 
of reproach, used by  a slnrc' to :I ~ r h i t e  1ti:~n. 4nay auioilnt ti] :i 

legal provocstioa. and  estenu:rtc% :! killinn from i~nu .dr r  to lil::l,- 

slaughter." 
The reason of this  decision is that  f rom our  habits of :is.!,- 

ciation and  modes of feeling, insolent v-ords from :i slnvr : I r . r h  
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as  apt  to provoke passion as blows from a white nlan. The 
same reasoning by nhich  i t  is held that the ordinaq ruics are 
not applicable to the case of a white man  who kill., a slare, 
leads to the conclusioli that  they are not appl i~ablc  to the c a s ~  
of a slave who kills a white man. 

The announcement of this proposition, now directly ~ilxcle for 
the first time, may have sorilcwhat the appearawe of a 1av: mirdv 
a f t e r  t h e  fact .  I t  is, ho~rever, not a new l a w ,  but i~lerely a ncw 
application of a aell-settled principle of thc conllnon i , r ~ \ .  Thr  
analogy holds in the other relations of life-palerit and c~hild, 
tutor and pupil, master and apprentice, master : i d  S ~ J I C .  .i 
blow given to the child, pupil, a p p r e n ~ i c ~  or sl:l\t3 is less apt to 
excite passion than w h e i ~  tlic parties are t u o  ~ i i i t c  1 ~ 1 1 ~ 1 1  ' ' f r c ~  
and equal" ; hence, a blow given to persons filling these ~ ~ l a t i o l ~ i  
is  not, under ordinary ciremnstances, n icgal provocatioii. S o ,  
a blow given by a white man to a slave is not, under ordimry 
circunzstances, a legal provocation. bccauie it 1s les.; apt to 
excite passion th:m betnccn equalq. The :~n:rlogv fails only ill 
this: i n  the casei above put, t l ~ c  law c t l l o w ~  of the iuflic tion o f  
blows. A master is n o t  iiitlzctable for a battery upon his slave: 
a parent, tutor, master of an  apprentice is :zoi indict:~l)lr, cscclpt 
there be an  excess of force; whercas the Ian- (lees vat t r l i o ~ i ~  ,r 
w h i t e  m a n  to  in f l ic t  blows upon a s h r e  who i i  iroi h i s  p r o p c r f ! ~ ;  
he is  liable to indicta~cnt for so doing. I n  otlicr nordq, ill tlii.; 
last case, the blow is not  a legal provocation, :dthouqll 
the party giving i t  is l iable to indictlimit; while in the (403) 
other cases, whenever the blow subjects o m  party to . ~ n  in- 
dictment i t  is a legal provocation for the o t h  party. This is 21 

departure from the legal analogy, to t h .  131.cjuclic~c~ of tlw sl,i\ tJ. 

I t  is supposed a regard to due suborclinniioli 11i:lli(~s it ut.ecssary, 
but the application of the 71ew p ~ i n c i p l r  by nllich this departure 
is justified should, I think, be made 11-it11 g lmi  caution, because 
i t  adds to the list of corislructiw nnirders, or  111:11-ders by "ma1ic.e 
implied." 

Assuming that there is a difference, to wliat extent is tlw 
difference to be carried? I n  prosecuting this inquiry, ;t sliould 
be borne in mind that the reason of thr  difl'ere~~cc is that  a blorv 
inflicted upon a ~ r h i t c  man carries with it a feeling of degrada- 
tion, as rvell as bodilv pain and a scmc of injustice, all or citlier. 
of which are calrnlatcd to cxcitc pasiion; vl icwai a hlow ill- 
flicted upon a s l a ~  c is 11ot attended wit11 anv feeling of ricyrada- 
tion, by reason of his lonly condition, a i d  is onlv calcu1:rted to 
excite passion from bodilv pain and a sense of r r o n g ;  for, i ~ r  
the language of C h i e f  ,Twsfice T n y l o ~ ,  in K. 1 % .  T l a l i ~ ,  9 S. C.. 
582, "the instinct of a <lave may be, and gmerallg is, turnrd 
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into subser\ierlq- to his master's ni l l ,  and from hiill lit lt&! es 
chastise~nent, nhether i t  be merited or not. n i t h  pci+'c.d iui)~iii.- 
sion, for lie knovs the extent of the dominion nq>ul!ic.rl o1c.r 
him, and 'he lax- rlatlfi~c, the claiin, T h t  n hen the S:IIW ailt110~- 
i tv :. ~vantonly usn r l~ rd  by a >tr: inge~~, naturc is disrosect to 
assert her rights, nnd prompt tLe s law to rr- ist~nce." 

Y e  h a w  seen that the genela1 rule is that  Irhc;le;cJr force is 
used upon the person of ancthe~.. under cilc-mi.tai~cc~ ,17:1o1111t- 
ing to an indictahlc oflenhe. such force is J. lepnl p lv~oca t ion ;  
othernise it is not. 

By this rule S. I ? .  Tl'i11, 1S S. C., 121, wou!d Lr le  b ~ c n  :I c>'ise 
of murder;  for it n-as settlcd in S. I . .  A11i2~zv, 13  S. C'., 263. that  

a master ic, nnt indict:lhle i'o? a b:rttt.l-y upcn his (mi l  
(403) slnx-e, lion PI-cr srr erc 01. ~ ~ r ~ ~ p a ~ o n a b l e .  But  i; : l l  IT as 

held guil tr  of 111 1ns1:ivghtrr only, ~ I J -  cilnrt i c  iiilc ;t.i,lf 
constrained to n~alic - 8  l l i t .  :il!onance for the fwlirrec of 11, tnrc. 
By this rule, if a slow n 110 11ns :mil guilt7 01 ~nholci~cc~ ;e-41 c? 
a blow fronl n srhitc man, i t  iq a 1e:al provoc:li;o~: ; for the white 
man has commit:ed an iriclictable cffense. S. 1 .  IIair ,  9 S. ('., 
582. This case r - o d d  be :I. qtrong an auihority to sl im illat 
the case above put was but nianslauo_.hter, except for rcasoiiq of 
policy and the necessity of laxping up duc w b o r i l i n ~ t l o ~ ~ ,  as 
S. 7 % .  J l n n n ,  slipin. - \ a s  to slio~,. that 7. 2'. 11-ill n n i  n caqc of 
murder, cxcept for a n  allo~vancc fcr  t h ~  feelings of na me. 

Tn the cace a l ~ o r e  put, a blon is snpposecl, unacco.nlpnied by 
bodilv pain or cnusu:~l tirciuinst,iiic~es of opplesion,  tho  ~ i ~ l v  
incentire to paqsion h e h g  a s e n v  of degradation, ~ h i c h  a 4 x ~ e  
is not alloned to feel. TTJ~cil bodilr pain or u n u ~ i u ~ l  circuln- 
stances of oppression occur, one or hot11 is sufficient to a c c l ~ ~ n t  
for  passion. putting a sense of d e ~ ~ a d a t i o r ~  olit of the c p c s ~ i c ~ i .  
and there vould be legal p r o ~ o c a t i o x  

I think it clearly c1educ;blc from S. 1 % .  IIoi i .  s r i u ? i i ,  nnd a d -  
ogies of the connncil 1:iv-, that if a white man I\-mtonlv ilifiic{s 
upon a slave, orer nhom he has no autl iori~v.  :I qelelr hlo1.7 or 
repeated b lom under unusual circumstances, :~nd  tho ~ ~ S ' T C  at 
the instant strikes and kills, ~vithont erincinc. bv tlrr I I I P . L I I ~  u v d ,  
great wickedne~s or crueltv, lic is onlv gniltv of 11, : l~ i lnn~ l i t e r ,  
qivinp due w i g h t  to motiws of policy ond the ~ i ~ ~ c w q i t y  for  
subordination. 

This latter consideration, perhaps, requires the Billin.; should 
be at t h e  instant; for i t  may not be con5iqtent TI-ifh due s i lhrdi -  
nation to allon. a slave, after he is ex t r i ca t~d  from hi.: diffi~ulty 
and is no longer receiving blorrs or  in danzc~., to return and 
seek a combat. A wild beast rounded or in  clancw will turn 
upon a man, but he seldom so f a r  forpctc hiq w n v  c~f infw;ori ty 
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as to seek a combat. Upon this principle, which 1nt.11 (101)  
has in conlrnon with the beast, a slave may, without los- 
ing sight of his inferiority, strike a white inan wl~eil ill danger 
or suffering wrong; but he will not seek a combat after he is 
extricated. 

I f  the witness Dick, while one white man n-as holding his 
hands and the other was beating him, had killed either of thc.11, 
there would have been no ili5culty in  making the avplication 
of the above principles, arid deciding that the killing w:is hut 
manslaughter, and of a n~it igated grade, rontrastcd wiih ii'ill's 
case, who, alihougli he did not srck the w l i h t ,  but nTas tryinq 
to escape, liilled his orcner with a knife, pit-r beinq guilty of 
willful disobcdicnce; and the cmclusion would derive eonfirma- 
tion from the reasoning of Judge Gas ton ,  in Jnrrot t ' s  cave, vliere 
the prisoner had i t  i n  his power to avoid the combat, if he 
would, and struck several hlozc-s n f t c r  t11r v ~ h i t e  man w a s  pros- 
trated. 

I n  making the application of the principles before stated to 
the case of the prisoner, :inothcr principle is involred. The  
prisoner was not engaged in the fiffllt; he was the associate and 
friend of Dick, and was present and a witness to his wrongs and 
suffering. 

We have seen that  had he been a r h i t e  man, his offense I\-ould 
have been but manslau~hter ,  "bccause of the p a s s i m  which is  
e ~ c i t e d  when one sees his friend assaulted." (See the case cited 
from 12 Coke, 87, and the other authorities.) But  he is a 
slave, and the question is, Does that  beniynant principle of (he  
law by which allowance is made for the infirmity of our nnture, 
prompting a parent, brother, k;nsman, friend, or even a stranzer 
to interfere in a fight and kill, and by which i t  is held that, 
under such circumstances, the killing is ascribod to p a s s i o ~ ~  and 
not to molzce, and is manslaughter, not mur t l r r ;  does this prin- 
ciple apply to a s lare?  or is he commanded, under pain of 
death ,  not to yield to these feelings and impulses of (405) 
human nature under any circun~stances? T think the 
principle does apply, and am not willing, by excluding it from 
the case of slaves, to extend the doctrine of constructive mnrder 
beyond the limits now g i v n  to i t  by well-settled principles. 
The  application of this principle will, of course, be restrained 
and quzlified to the same extcnt and for the same reqsons as 
the application of the principle of legal provocation before eu- 
plained. A sliqht blow nil1 not extenuate; but if a white man 
wantonly inflicts upon a slave, over whom he has no authority, 
a severe blow, o r  repeated blows under unusual cirrumstanc~s,  
and another, yielding to the impulse natural to thcl relations 
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a b o ~ e  referied to, hirikes a t  tlie i n - ~ a ~ l t  and kills, n'ltliout e1 inc- 
ing, by the means used, great nitkednebq or cru t l t - ,  the ,jRcnse 
is extenuated to n ian~l ,~ugl i  tcr. 

111 1 East. P. C.. 292, nud ill 1 I:usscll on Criu,w, 502, i t  1s 
said : "After all, the ncarer or  inore remote c+onnrction of the 
parties n i i h  each ocker ieenls more a ni'lttcr of obqci; ation to 
the jury, :is to the ])robable forcr of the p ro roc~~ t i ca  and the 
motire nllich indiiced the interfc.lwice of a t l i i~  d pr;wn, thiln 
as furnishing any ~ ~ r w i s e  rule of law groundctl on .tlcli :I di+ 
tinction." 

The prisoner 11 as the :lsoci:ite o r  friend of Dirk : 11;~ gclici,al 
ch:ilncter was slionn to be that c,f an obed~ent d a r e ,  iui),rri;slr-e 
to ~vh i t e  mcn; lir had himself recc i~ed sevcra! 4 1 c ~ ~ t  l ~ l o r ~ s ,  
without ofknse on l ik part ,  to nllich he quietly subliiitted: hc 
was present from tlir beginning; s2r.c. the nnnrol, iiljurv and 
sui-frri~ir. inflicted upon hi- helples-, unotierldin~ 2nd unrc,si~t- 
ing nsiociate; h r  liiust e i t h c ~  11111 ,in:iT a114 I c ' \ F  hi111 a t  tiit. 
rncrcg of two drunken ruffians, to in f2e~ .  lir~ kncsn not l ~ o v  ?liu:h. 
from their fury  and disnppolnted lnst (rhc lioiir uf t l l ~  nin1:t 
forbade the hope of aid from white mi+) or he il~u,; ~ i e l d  to :L 

generous inlpulse and come to tllr rescue. H e  used fqrce 
(406) c - ~ ~ o ~ l g h  to release his assoriare and they nladc tiheir 

escape, r i t hou t  a repetLtzon of the blow. Does this shon 
he has the heart of a murderer? 011 the contrary, are xve not 
forced, in spite of stcrn policy, to admire, even in  :I s l a ~ ~ ,  the 
generosity vhich  incurs d:inyer to save a f r iend?  The Ian 
require? a s law to tnme dow1i hi< feelines to suit his l o n i -  con- 
d i t im,  but i t  71-ould be sai-npe to allow him. undcr 110 circll-11- 
s t ~ n c t  .. to p i ~ l d  to a cene:on, i~nl~iilqc. 
1 think his Honor erred in charging the jurg illat, ul~de; tlic~ 

circuinstaiices, the prisoner n as guilty of murder. alld th:it tliprr 
\ m i  n o  legal prorocation. For this rl :or the 1 ~ 1  ii;ouer is mritied 
to n lien trial. He c3annot. 111 illy opinion, be conrictcd of 
murder r i t l iout  o ~ e r r u l i i ~ g  Hale s c n w  a i ~ d  1l7i1l's ( a  ( .  It 
should be  born^ in mind that  in laying donn rule, upon this cuh- 
ject they n1u.t applv to nllitc men as :I clns-. ,i11c1 not as indi- 
viduals; muqt be suited to the most cl 'ey~xd~d a- ncll :rq the most 
orderly. Iqent e, great caution is rerluired to ~ ~ r o t e c t  .lare prop- 
erty froill n anton ontraqes. vhile. a t  the qa111c time, ( 1 , ~  iuhor- 
dination is presen rd. 

I t  should alco ba borne in mind that  a con\ic:ioll of man- 
slaughter is far  fro111 being an  acquittal; it  esteriuar:- 011 nccom~t 
of human infirmity, but does not justify or escuw. lIa11~1a11qh- 
ter is felony. Fo r  the qecond offense life is forfeited 

I think thcr? ought to be a n e v  trial. 



S x l r ,  J. I concur with Jntly i ' c ~ u ,  von in tlie opinioa that 
the prisoner is entitled to 11a\ c hi.; cau,c rcxhcard b ~ f o r c  a ~ ~ o t l ~ r r  
jury. 'The ~ ~ r c s i d i n g  judge erred in i r~s t~vct i i ip  the jury thni 
the assault and battery, committed bj the dece:iscd iind ill? vit- 
ness Erickllonx upon tlie pr isowr  and liis aswciate Dick, TI-:\- 

an  ordinary :;ssnult, and did not c~xtenuatc tlic Ilonlicidr. T11:, 
tirne, a late hour i ~ r  the rilglit, when all appeal to tlw 
interference of white men was cut off ; tlie ~nai l~ ler ,  I \ \  o f 407) 
drunken meil, strangers to thc prisoner, with tlleil. 1):~s- 

sions inflamed by lust and spirits-all show tli:~i it n.a; not . I I I  

ordinary assault and battery. It is not sinlpl,~ tli:. foice :11it1 
instrument that are at iuallv used ~ d i i r l l  girc i o  ;in :lih:inll its 
true character, but that  character iq d ~ - r i ~  ('d ill a griX:lt JllC:?Sill'(' 

f rom the attending circ~unstanws. Tlius the tourllix: of tiiv 
person of a female in an  intlccc~ll !~ i i~nner  i, e 0 1 1 ~ i ~ 1 ~ w d  :'i $111 

aggravated offense; so :I fillil) oi! ihe node. In ~,:c11 of tlle,cl 
cases no force but that  of :: lcqal cl~nr:~ciclr iq IISY~.  > lnd  >.pi 

the perpetrator has so f a r  lost the protcc4cw of iliv 1.1w t l ~ ~ i ,  if 
slain i~nniediately, the homicide is not murder, t1iou:h a dcac?i~ 
weapon be used. Hi5 IIonor, tl~ercforc, in ~ I I V  opinion, erred 
in telling the jury thaf thc. assault mas an crrclinx1.y onr. i f  :I(, 

meant that  110 in~ t rumcn t  or me:lpon of n dangerous character 
was used by the decenied and the ~ ~ i t n e s s  B r i c k h o ~ ~ v ,  i t  was :I 

fact that  did not, necessarily, cnter. into the grade of the offensc~ 
committed by them, and his ianguagr nns  ncll  c:rlcnl:ited to 
mislead the jury-to lead them to thc conclnsion that no awn~i l t  
upon a slave by a i17hite man can b(1 an  aqgral-:itetl one, or calcu- 
lated to produce that f w o v  11wvic  ~ l r i c h  detliroiw* rc:)qon for  th(1 
time being and repels the idea of nidicc i r ~  ~ h c  slaver. t s c ~ p t  
&en a dcadlr or  dangcrons ncapo i~  is u s ~ d .  I f  such : I ~ I  etfect 
could bc produced on the minds of tht, jury. ;111d cdaqes can bc 
sho~vn in  which the slaying of a white 111:11i bv ;L slaw TVill bc 
extenuated from murder to manrlm~glitrr whcrc. tlie aw111lt and 
battery is an  aygrarated one, then there must hc r:.ror in t11,. 
cka~ge ,  i n  po'nt of law, and tlir pl'isonrlt- is entitled to tlw lnciicfit 
of tho objection. 

Suppose a parwl of drunken white Incn, sail a dozen, meet 
a s law in the h igh~ iay ,  i l l  n lol~cly spot, and scize him. and 
tvhilc some hold 11im others of the pa!.ty l~roceed to beat hinl. 
and in his terror and pain hc kills one of them n i t h  a 
deadly weapon : could it he pretended tlic slaycr would (408) 
be guilty of n ~ u r d e r ?  I t  i i  said the lam does not allow 
a slave to feel the. degradation of a b1o-r. 1vhc11 i n % c t ~ d  bv :I 
white man, to the point of dctlironinq reason; ( 1 ~ s  tlir law 
equally deny him the privilegv of pleading the d ~ h r o n c m e n t  of 
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reason from the passion of fear and apprehension! If this he 
so, then there was error in tlw charge. f I i s  FIonor oug.ht to 
have instructed the jury that an assault mnde hr a I hitc m m  
upon a slare, n hich endangers his life or t i /  w 1 7 i ~ l i  c 71 p u t  ' ~ o i i i l ~ y  
harm, -dl amount to a legal pl.ovocation. ,C. 1 . .  J ? , , o i t  23  
K. C., 8 6 ;  8. T .  Will, 1s S. C., 163. The priscner r m q  elltitled 
to hare  the law bearing upon the case fully and correctl-- laid 
do~vn by the court. This, in 1117 judrfmcnt, ha< not hcei~ done 
in the matter noTiT discussed; arid as the v ~ r d i c t  must h.1~-e been 
affected by that error, the pri.oncr i? entirled to a nelr trial. 

But there j 3  another and a graver question TCI be coil4d2rccl. 
A t  the time the prisoner qtruck the fata! blo~i- he wrs in 110 

immediate dnnger of further riolence by the dcccascd and the 
witness Brickhouse. The ~ i t n e i s  Dick naq, at the time of ille 
killing, the sufferer-the blon s m r e  then being inflicted on him. 
I f  hc had eonlmitted the liomicide while being beaten, in my 
opinion his crime 71-ould hare  been manslaughtc~. I s  tlie killing 
by C m a r  entitled to the same considcation? Therc is not the 
slightest eridence of any express maLee: d l  tlie laxi, lunder the 
circumstances of this case, imply malice! Xost  cert?i.ily lo riiy 
mind it will not. I hare, in my preceding remarks, tlentcd the 
case as if the b lom inflicted on Dick, at the time t h  fatal  blow 
was given, had been inflicted on the prisoner. I hare  done so 
because, if the prisoner xe re  a white man, there is no doubt, 
a t  conlmon lan-, hi5 offense nould hare  been nl~ln.l~uylite;. and 
not murder. Cpon this point the opinion of lily brother Poor- 

sot! is clear and conclusire. Does the f l c t  that the pris- 
(409) oner and his nssoci~te D k k  are slares alter the l a y ?  

This point has not heretofore been dec id~d  by this Court. 
By the common law the prisoner's offense woilld clesrlr k unit- 
igated to manslaughter. Bv what legislatiye act, I mcsn bv 
~ v h a t  act of the legislative poxer of this country, h ~ s  that rule 
bsen altered as to slares? H a s  this Court l7c:rer to leqi-hte. to 
establish "a rule of action" by vhich  the citizens of the -suntry 
shall goveru tliemselves? I s  it not a Icgislatire act to diqpense 
with a rule of the common l a v  ~ ~ h i c h ,  in m-.rcv to hum:in frailt~., 
has been adopted to sare  l i fe?  Rut I am c a l l ~ d  crl not o11ly to 
abrogate one rule, but, neccssarilv, to introduce another. I f  
poll say the prisoner is not entitled to tlie rule of the common 
laxi,, which k n o m  no difference of caste, then you not oni r  strip 
him of a defense which the common lam wcured to him, but rou  
establish another rule. that a s law shall, in no ?ace, strike a 
white man for an  assault and batterv upon another slare, no 
matter in what relation he stands to him or ~ i ~ h a t  the force used 

"qq  - 
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by the white man, o r  what the nature of the weal~ou used by 
him. I ask for the authority so to declare. I am referred to 
the degraded state of slaves; that  w l ~ a t  would arouse to pllreusy 
a white man, he is brought up  from infancy to bow to. 1 arn 
told that  policy and ilecessity require that a different rule sllould 
exist in the case of a slaw. Necessity is the tyrant';; plea, and 
policy never yet stripped, successfully, the bandage fl.om the eyes 
of Justice. I t  does not belong to the bench, loot to the halls of 
legislation. 1 fully admit that  the degraded state of our slares 
requires laws different from those applicable to mhite men, but 
I see no authority in  the courts of justice to make the a l i ~ m -  
tion. The  evil is  r ~ o t  one which calls upon the Court to ab indon 
their appropriate duty, that  of enforcing the I lm as they find 
it.  The  Legislature, and only the l ,epislatur~,  can alter the k w .  
I t  is  not likely, howerer, :hat thcy will underttxke the tnsk, 
difficult as it is admittcd to be, nhi le  they find the courts 
of justice willing to takc froni them the rcsponsibilitj- of 1410) 
providing for the evil. There are s e ~ e r a l  cases decided 
by this Court, upon the mbj tc t  of homicide committed by mhite 
men cn  dares,  and by slares on whit? men. I t  is not illy pur- 
pose, nor would it. brcoue me to sit in jnd~rncnt ,  on this occa- 
sion, upon their correctness; they were made by able mc11 and 
profound lawyers-by good men, ~ v h o  could not be seduced from 
what they considered the path of duty ;  and when n case shall 
come before me which is governed by them. I lnaT find i t  my 
duty to conform to tlienl. This is :I new case, 211d I frel not 
only justified but commanded to adhere to the conlmnn law. I t  
sheds a steady light upon the path of the jurist, mld qivcs I ~ i n  
a safe and fixed rule to gorrrn himself by. 111 all cas-s to 
~ r h i c h  m y  attention has been d ravn ,  the judges a d n i t  the diffi- 
culty of layins  down any general rule different f : ~ ~ , n  that  of 
the common law. T h r  language of Chirf .Jzrsficc ' I 'nl j lor. in 8. 
v. H a l e ,  9 X. C., 583, is, "I t  is  impossible to draw the line 
(speaking of v h a t  will constitute a Icgal prororntion for a bat- 
tery committed bv a ~ ~ h i t c  n l m  on a slarp) with precision, or 
lay down tho rule in  the abstract, but, as 7T:rs sqid irl I T .  11. 

T a c k e t t ,  X N. C., 217, tho c i r c w n d a n w s  mast be judged of by 
the court 2nd jury, wit11 n due r e y m d  t o  thc  hab i t s  and fee l inqs  
o f  socit.ty." And the late Judge Gnston, than whmn an ahlrr  
judqe o r  better man never sst  upon the stat  of justice, in ,Tor -  
rott s case, after admitting that  no nrecise rule hsd  been laid 
down by which to pronounce what interference of a white mqn, 
nol the omier, s h ~ l l  hr  dcemcd a sufficient leg11 provocation, 
and r~inar l r inq  upon the difficnlt:-j of so doinq, winds up  bv say- 
ing:  ((That  is  a legal provocation of which i t  can bc proncuncrd, 



I S  THE SCPXEXE COURT. [ 3 l  

having a due regard to the relatire coiiilition of tlic n-hite l i i m  

and the slave, and thc obligation of the latter t o  cmfor i l~  his 
irrsiinct slid his passion to his condition of iuferiority, 

(411) that i t  n-odd pro~:~!ie 11-ell-disposed slaws iuro :i :-ioicnr 
passion. ,Ind tlie application of tllc rule 1111u;t b!: left, 

until a more precise rule can be forined, to rhc i ~ , f ~ i i i ~ c v r t ~ , ~  :ind 
c o m c i e n c c  of the t/,ier.s." The same profound jutlpy: in i i7 i l l ' : ;  
case ,  furnishes nir ~i-it11 the r u k  for my judp:~iiwt i i l  this msc, 
of which I gladly avail xnyself. Will n-ns inclicr~d t'sr ilic 111:li'- 
der of his owrseer. His language is  : "In the abwnvc, thr il. of 
all prwedents dil'cctly in point, or strictly an:dogous, ~ I i c f  qr:w- 
tion recurs : If tlie passions of the siavc be excitcd illto i ; ~ ~ l : i ~ ~ f u l  
violence by the inhumanity of his ii1astc.r or temi~ol.:liy un.ner, 
or  cnc clothed 11-it11 the master's anthority, is it  a c~o,rt~iicsion of 
1uw that such passions must spring from diaho1iv:tl i d i c f t ' l  
17rrIi~ss I see my ~ r u y  c leur  trs a sun l e i r i~ l ,  I cannot bclievc. that, 
this is  the Ian-." Not only do 1 ;lot see nly way clc:lr as a snrr- 
beam, but lily path, the moment I desert tlie well-lmown prin- 
ciplts of the conimon  la^, is obscured b j  tZoubts a11d n r~xr tn in -  
ties. I look in r a in  to those who have n13eceded 1 1 1 ~  for :i s:de 
guide. The coil~mon law tells me th:it, d though the 1n'>i~'11 
excited in  tlie mind of the n r i son~r .  by witnes4ng. ill? cwc!tv 
inflicted on his associate and comp:union, did not jn , l i f~-  111- 
killing, yet, springing as it did from the ordilinrv irniiit- of 
human uature, rebuts the idea of nlalice, aild esterr:icutcq ~t to 
mnnslauphter. TThv should I decert this *afe gniclc, to n ?nrler 
i n  the mazes of j~tdicinl div~etiou-and thn:. too. iil C: r:t >I\ cC 
life and death; and vhich ha. bwn correctly i l i . ~ ~ ~ n a t c d  1,~. tlii- 
Court, in a racent case, as the worst and niost d,111y1.ons oi 
tyrannies ! The concluiioli to nhirl i  I ha\-e bec 11 hrcounlrt is 
that  this prisoner is  entit1e:l to a new tr ial  for the r17i.o; 11r t l i ~  
charge aq to the nn t~we  of the a s sad t  and ba t t en  cwlumiL+ed 
by t h ~  ~ r h i t e  marl. I f  I n r r e  called on to lav dm11 :I rulo by 
r h i c h  a homicide committed by a d a r e  oli a nhi te  '11:111 ill ('on- 
sequence of an n-ault :md battery upon 111111 41ouJd ;)c ~iiiti- 
gated tq ~nanslaurliter. and w w  :it I lhert-  t? do w. 1 41uiild 

adopt the one stated bv J u d g e  Peu, VJJI in tlii* cav3, ae 
(412) being safer and morel diqtinct than a n -  one rc t  -n:.ri,~:cd 

Still, in rlie Ianquaqe of Jur'cje C h s t o n ,  in ,C. 1%. . / , r  r o t t  
23 S. C.. 86. "the application of the principle liiust b(, lrft.  until 
a more precise rule can bc formed. t o  t h ~  ~ n f ~ l l i g r t t ~ ~ ~  (rifil / o w  
sr ience  of the  t~zo-s." 

I n  my opinion, the judgment inurt b~ re\t,r--erl a ~ ~ d  :I r 0 i / ~ ~ i 7  
dr n o v o  awarded. 
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RUFFIN, C. J., dissenting. I nln ~~n:iblc to concrrr in t lw judz- 
ment of the Court, and, upon :I point of such general consc- 
quence, I conceive it to be a d n t  to state my dis~(wt ,  and ill0 
mounds of it.  ', 

There are circ~u~istanc(.a ill t l ~ t ~  car(, nhicil i~liqlit bv nort11y 
of cousidrration, as being unl:~xvfnl acts on the p:wt of t l ~ c  slavc5, 
prior to the violence on eit11c.r side. They Twre from lionle 
without passes from their onncrs, and associated in the strcct 
of a village in  the iniddlc of thcx ~ ~ i q h t .  T11t.y were, thui, srtb- 
ject to be taken u p  by any one. :lnd might be looked on as tht' 
first transgressors. Bu t  a11 obserrations npon those fx\.ti I~ lay  
properly be pretcrmittcd, because, upon the suppo~it ion t h ~ t  
Brickhouse and Mizrll werc ? : n m ~ d o r r s  tlirouphont, it  n l q m r s  
to me that  upon arljudged cases and principles their acts, :IS f a r  
as they had gone, did not amount t o  a legal provoc:?tion; such 
as ought, o r  would ordinarily, rouse the angry pil~hi011~ in 11~' iro 
slaves and carry tElcm to such a pitch as to dethronc ~~r;c,-oli : : I I ~ ,  

under :I sense of o ~ ~ t r n p  and forgetfulnfls;; of their L :[st infvri- 
ority, prompt I l lc i~~,  through the' infirn~ity of ~latlirc., to slay :I 

white rnan for the trespass. 
I t  is  very clc:u. that the qumtinn tumq 0 1 1  t l i ~  t l i f h ~ n c ~  In 

the condition of tlw f w e  white man and negro 4:lirs. For  
there is no doubt. ~f all the persons had been n.11itc. illen, tha t  
the conduct of the deceased would h a t e  1xdl i~tcd  t i i ~  killing IYJ 
the person asqaulted, or by his t.omrade, to i,i:rl~.;l:ru$~~cr. I t  
may also be assumed that if all the parties had bxll 
slaves the homicide would have been of the same degrer. (413) 
But  i t  has been rcpclatedly declared by the highc~st iudi- 
cia1 authorities, and i t  is felt by e w r y  ~ e r w n ,  lay :I :  d l  :IS 

legal, tha t  the rule for determining wh:~t  is  a ~nit igniing pro1 o- 
cation cannot, in the nature of things. hc the h~trrccn 17(+ 
sons who are in equrrli j ~ i r e ,  as to freemc!~, nnd tllosc who st.111.l 
i n  the very great disparity of free ~vllites a ~ l d  h l~cl r  4 : 1 n a \ .  

Thus in  S. I:. Holc, 9 N. C., 582, Lhe po i l~ t  xms \ i l~~ t ! l e r  :I h t -  
tery by a white nian on illc s l a ~ e  of anothrr was indicta?)lc, n ~ i d  
the language of the Co1u.t wa., "'hat as th-rc W:IS no poqitire 
law decisiw of the question, :I so11:tion of if 1nn.t be d ~ d u w d  
from general princil)les, from rcasonin$? founllcd on t h  1.0111- 
mon law, adapted to the csistinq condition i ~ n d  ~ix11111stai1(~(~4 
of our society, and iudicn'rinp t h t  result vllich ;' h ~ ~ t  : ~ d : l p t ~ d  
to general expedience." I1cnc.e the Court held t11.lt sucah :i h'rl- 
tery n.as a breach of thc peace, ant1 a s  iuch iwlict:~blc; Imt 
explicitly declared further, "that, a t  the iame ti~uc,, it  ic nnt11,- 
niable tha t  snch offense must he conridcrcd n-it11 a richn tn + l ! t l  

actual condition of socidp :,rid ill(. d i f i c ~ w ~ w  hctvecn :I \\l~iic* 
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man and a slaw, securing the first f ~ o m  injilry o r  insult arid 
the other from needless violence and outrage; and that f ~ o m  
that  difference i t  arises that many circumstance\ nliich nonld 
not constitute a legal provocation for a battery b:- o x  white 
man on another. ~ o u l d  justify it if committed on n b l a ~  e, pro- 
vided i t  were not excessive." The 1eqr11c.d ( ' l l i , , f  I ~ i \ t t c e  Ta,ylor 
would not pretend to frame n precise iule In the nb;tr:~cat. to ba 
applied to every case, but added :r referrnce to hi- olr  n Innauxge 
in d. 2'. Tuc1,~tt. 8 S. C., 310, '?hat 111~ ~ i r c u l n \ ~ : ~ n c ~ ~ -  :!I(' to be 
judged of with a due regard to {!I? hz,l)its and feeling- o f  wciciv." 
I n  Tuc1;ett's casr ,  although thz statute of is17 t n a r t d  t'lnt the 
killing of a s h ~ e  should partslie of t21c wnc. d ~ c i c  ( of guilt. 
when zccompanied with the l k e  C ~ ~ C U ~ I I S L ~ ~ C ~ S ,  t l u t  21onli~ide 

then did, it was held by the Court that  the purl~osc n a s  
(414) merely to make the n1:inslaughter of a slave punishable 

in the same ~llanner v i t h  that  of a nhi te  pe r s~~ l i ,  2nd that 
the statute did not mean to declare that  homicide. \vl:ere a d a r e  
is killed, could only be extenuated by bucli :I provocation R< 

would h a l e  the same effcrt vhere  a vhitc perm1 n a -  i;i!!cd. 
The Chief Justice says: "The different degrees of lioi~~ic!c!e 
they (the Legislature) left to be ascertained by :he conlin9~l 1 x 1 ~  
-a system which adapt5 itself to tile habit<. institniions a ~ i d  
actual condition of the citizel~.. and 1vhic2li 1.; not th- r ~ ~ n l i  of 
the wisdom of any one marl or society of llleii, in al:,iT oiie :ig?. 
but of the wisdom and e s p c r i c ~ w  of many ::;:c- of :riw :~nd 
discreet 111en. Tt exists in th t  i l 7 . t ~ ~ ~  of t h i n ~ s ,  that "i.l~:.c slnv- 
erg prevails the relation hein-ecu a n-liite man aiid a sla~-c, tliRers 
f r o x  that  ~ ~ h i c h  exists I~etn-cen f i w  lwrsons; and e w r y  indi- 
riclunl ii-i the conmluiiity fceli: :;nd mtlcrstand.: thnt I-!;:. homi- 
cide of a s l aw iuap be estrnuated by :ict.< n-hith n-ou!d i1.1; pro- 
duce a legal prorocation if done 1):- :I l \ . ] l i?~ iierson. To clefinc 
and limit thow acts vould bc impos5ible : h:it the sc:.se m d  f c 1 -  
ing of jurors and the p a w  discretion of courts ccii~lot be a t  a 
loss in estim~iting their force :md aplplyii~g tllcni t-o ~::ch case, 
~ i t h  a due regard to the ~- ighis  rcs1w:iveI~- h~1on . r i11~  to the 
slave mid n-hitc illail---to the jnrt c1ni:l;s of Ilnm:mitj-. ar!<l the 
supreme law. tht- s : : f~ty iif t l ~ e  ?i t iz~ns." The rules thus laid 
down, though riot 1,mfesiiiig to :isslnn~ :!I. fo1.11~ of clciinitions 
and to sufice, i r ~  tlu~nlselves. for the dctc.rniinatii:n of m.ery c:i;e. 
are rend2red intelligible aacl i na tn i a l  aids i ~ p o n  rhe !mint before 
us b~ the examplc wllich tile Chief Justice addnw; to ilhistrate 
his mc:ir:ing. "It is," sa;-s IIP. "a rule of l:lx ~ I ~ : I T  i~c'ii-l~r:. ~ ~ ' o r d s  
of reproach, insulting gestures, 1:or a trespass on roods or 
lands are provocations sufficient to free the p:rty l:l!ling from 
the guilt of murder, where lie used a de:~dly w z p o n .  Rut 
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i t  cannot be laid down that  some of those prorocations, (415) 
if offered by a slave, would not extenuate the killing, if 
it were instantly done, under the heat of passion a d  M itliout 
circumstances of cruelty." T h e  soundness of t l ~ c  resroniaq or1 
which the Court proceeded in  tliosr cases, and of the principles 
established by it, must be acknowledged, T think, bj- ercry can- 
did mind. The dissimiluitp in  the condition of slaw5 fronr 
anything known a t  the c.o111111on law eanliot be denied: and, 
therefore, as  i t  appears to mc, the rules upon this, as up011 all 
other kinds of intercourse betwc,en white men arid slaves, inust 
vary from those applied by thtl colnluon law b e f w c ~ ~ i  person. so 
essentially diifering in  their rc.lations. education, righti. p r iw  
ciples of action, habits, and motives for reseiitillent. Juclqes 
cannot, indeed, be too sensible of t21c difficulty and delicacy of 
the task of adjusting tlie rules of la\\- l o  new subjrcts; and there- 
fore they should be and are prolmrtionally cautious against rash 
expositions, not suited to the nptv:ll *tat(> of things and not cal- 
culated to promote the securit) o i  prrwns,  the s t a b i l i t ~  of 
national institutions and the comrnon welfare. Tt was but ail 
instance of the practical wisdom which is characteri~tie of tlic 
conlmon law and its judicial millisters as a body, that the rourts 
should in  thosc cases hare  slzomn themsrlves so explicit i n  stat- 
ing the general principle on which the yules of law on this 
subject must ultirnwtelp be placed, and yct s c ~  p u a d d  i r ~  resp~r+ 
to the rules themselres in detail. Yet i t  is of tlic utmost ilnpol- 
tance, nay, of the most pressing ncceisi:', tlirc thew shculd bc 
rulcs which, as rules of law, should be krlonn, so that  all per- 
sons, of whateyer race or condition. may understand thrir  riyhts 
iuid responsibilitjes in wspcct to acts by which blood is shed 
arid life taken and for 17-hich thr  slayer m:rp be callrd to a r i9~~ei .  
a t  the peril of his own life. TVheneicl., then. the lii.;hest judi- 
cial tribunal of the country grzvely declares its opinion up011 a 
point applicable to a subject thus now1 and difficult, gwnt 
respect is due to i t  from succeeding judges. And when (416) 
a case is  brought directly into judglllcut before ~ n c h  !I 

tribunal, and, in its decision, certain principles :rw, :tftcr f ~ ~ l l  
deliberation, so!elinily al~nounced and acted on, the judqrncnt 
ought to be regarded as set t l i iq the point dccidcd. If n p : n  a r ~ v  
question, it is  upon one like this that  :I ncll-coxsidcrcd precc- 
dent is of utilitv and biudilig forc?. T l ~ r  c c r t n i n t ~  of the 1:1n 
in respect to a11 lnattcrs of hizh i ~ ~ ~ i m r t a n c e  r rqu i~es ,  eilxcially 
uljon a qurstion of this k i i ~ d ,  that the Court dlould acllixe to 
what is  once resolved: n l o x  particularly wlwn the res? l~l f :w is 
of som? veal.: standing, 2nd the. sanction of the Lepishturc Inny 
be implied from t h r  omission of that  body, the source of tlir 
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prisoner's pmyer, that, for the insolent language glven by the 
prisoner, the deceased had 110 right to a ~ s a u l t  him with a sharp 
knife arid a fence rail, as the deceased repeatedly did. That  
refusal was the ground of one of the csceptions; and the Court 
held that  although insvlt in wordy or manner, from a s l a ~ e  to a 
whitr person, m a -  excr:sc o r  justify n modcratc battery, yet it 
would not authorize one that  IWS cwmsire or one 17-ith the dan- 
gerous weapons nhicll t h ( ~  dcceaied attempted to use. For  such 
an  assault, the party assailed, though a slave, might, 
upon the i~lst inct  of self-preservation or under the fury  (418) 
which 50 narll(,il :ti1 a t tmlpt  upon his limb or life mould 
excite, slay thc :~ssail:lnt u-ithont incurring the guilt of inurder. 
But  upon the re\cmal u f  the j u d g ~ r ~ c ~ i t  upon that exception, the 
prisoner was not disclxrgrtl. but was sent back to anothcr tr ial ;  
and hence the Cowt  nns  callcd on to dispose of the other excep- 
tions, in order to meet ihe  case as, it \\.as seen, it must apprar 
on the next trial. IIence the Court said that, under :I sense of 
duty, they could not forbear clsanlining the caqe on the other 
points, nor rightfully decline thc dcclaration of "the dwided 
judgment they hat1 formed on thcln." This qucstim of the 
provocation of a slave by a n hitr  mail is  ,lot, thew, dirrctly 1)i.r- 
sented in the present case for the first t i iw.  Tt nos  thc subject 
of the three other exceptions in J m  rotf s (crsc  in different forius. 
and it mas discussed and the point dwided hy the Court in 
reference, expressly, to the eiTect thc judgment v a s  to have on 
that w r y  man's life or death on his next trial. I t  mas a. deci- 
sion demanded by the prisoner, and one which directly con- 
cernrd thc public justice to he adniinistereil to him, and which 
the Court was obligcd to make. What mas said on that occasion 
was, therefore, as little like an  cxtrn-iudicial tlictuul as n3i7- 
thing tha t  ever fell from a court; :md, as an authority, i t  is  
entitled to as much weight as any adjidicntion cr made b-r the 
Court. What, then, w r e  the di+sions on t l ~ o w  ~uceptions? 
They were. first. {ha t  qome n1;ttters. which v-0x14 be si~%cicnt, 
as  proroctrtions, to free a n~h i t e  111an from the, cuilt of niurder. 
would not be suffirieut to have thc ~ m l c  cffcct v;!len the party 
slain is a wliiie marl and the slayer is a s l a w ;  secondly, t h ~ t  the 
distinction arose from rllc r:rst difference in the social condition 
of the whites and the sh re r ,  and was inhcrcnt i n  the castes and 
not dependent on the character 01. merits o r  demerits of differ- 
ent white men ; and, thirdly and specifically, that a bat- 
tery by a white man ~ ~ h i c l l  endangers a slaw's life or  (419) 
great bodily harm will amount to a legal provocation; 
but tha t  clearlv an ordinary nqsanlt and battery is not such a 
provocation. Wha t  an  ordinary battery is, as meant by the 
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Court, i t  cannot be difficult to ascertain. The signification 
11-ould seem naturallv to be pointed out, by its being used in  
immediatc and direct contradistinction to a battery endangering 
life or cansing great bodily harm. The Court cannot be sup- 
posed to hare  nn allusion to any act of indignity merely, such 
ns giving a s l aw a fillip or  pulling his nose in public, as tha t  
~ i o u l d  be 211 absurd ccnrradictim to the wope of ail the reason- 
ing on which the opinion rests, nhich  was declared. An ordi- 
nary  Lattery plainly means one which is described in the hooks 
by the term "n~oderate" in contrait to :hat of '.excessive," used 
l ike~rise in the test-books and in the pnssages quoted from the 
c a w  in this Court. There mny 11.3 o t l~e r  instancec in which, 
from tlie sererity of chastisemelit or  i.ts cruel protraction. the 
smart of pain and the uncertaintv of the extent of suffering to 
n-hich the uuoffcnding negro nlay slippose an  incention to snb- 
ject hil!~. illay p~~oper ly  be alloxi~rrl to b~ a provoention t r m ~ p o r t -  
ing rhe rlare lvayond the control cf hi. reason and habituzl sub- 
orliination arid endiirnncc cf pc:.scnal Trrongs from the n hites. 
To inst:111cc~ of that kind a l h s i m  i i  made in J n n o t t ' s  r i r s p  as 
bcing injuries of variouc grades b e t v m  the two extremes before 
mcl:tioned : and ~i t o  them the C311lt. vi thout undertaking a 
1'1 i c  i to fra111~ :I precise rule, rentules only to n d ~ a n c e  rhe gen- 
eral doctrine that an act is to be dcerried a legnl prorocatiol~ of 
n-hic11 i t  can be pronounced, h2r ing  due resard to t27~ relative 
condition of the white nian and the slave. and to tlie obligation 
of t11~ lattt to  conform hi.. instinct m d  his pawions +o his con- 
diti,n of inferiority, that  i t  would proroke v-ell-diqpcvd slaves 
inio n violent passion. JTithout atini'lliting to enu:llcrate all 
thc inqtnnc-i fallinrl. +:l~in tl~oqe obqcr~cltions. or to give 

fu:.t!ie:. exnnlples. i t  is s u 5 c i w t  that I shonlrl ss r ,  as his 
1139) I-Iono:. did, that tlzerc n e r r  here nothing iliqre than ordi- 

nary  batteries. I f  they Lje not of that character, it  is  
difficult to conceiw ?uch as v:ould fd l .  11 ithin the description. 
At firqt somt d i&t  slaps s ~ i t h  a light board mere giren, which 
were eridently in sport, or, if it  be liked better, in wantonness, 
and ccrtainlv not to chastise or p r o ~ o k e  the slaves-r.: the mit- 
ness explicitly stated that they did not hur t  hilri, and the pris- 
oncir told another vitncsi: that h~ h u s h e d  at them. I t  is t rue 
that th? hlouq :iftcru.nldq giren n-ith the fist did hurt. E n t  no  
wound? ?re  d ~ s ~ r i h e d  or srrious in jury  mentioned-the vitness 
saying only that  the first blo~:-q did not, and that  the last did 
hurt. The  extent of tlie hurt  m ~ ~ a t ,  then, be estimated from the 
conduct the blows produced in the man on whom they were in- 
flicted, and by those lneanq it map be correctlv estiinnted. Did 
they make his blood boil and tranqport him. so that, being 
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wrought into a tenipcst of passion, he attempted in retaliation 
to slay his assailant. or even to ioin battle with him with their 
natural weapons? P a r  from it. On the contrary, he acted pre- 
ciscly as slaves ordinarily do under such circumstances-in that 
vcry manner, indeed, which prows that the courts have hitherto 
rightly judged that s l a ~  es, not dangerously or excessively and 
cruelly beaten, will not so Scel the dcgr2dation and outrage of a 
battery by a :ahite man as to be prompted instantly to seek re- 
dress at  the expense of the other's life. R e  sought no assist- 
ance, but subnlittcd without a struggle, a d  begged; and. when 
f l w d  from forciblc detention, he made no effort to be revenged, 
nor showed any rcsentn~ent, but mcrely escaped quietly. How, 
then, can a court by possibility hold that such a battery is legaIly 
a promcation to kill, when, from the evidence of the inan upon 
whom i t  ~vaq made, we spe clearly that in fact i t  was not, and 
produced in him no such impulse? As i t  appears to me, then, 
according to the rule of Jan*ott's case, there was no such bat- 
tery by eithcr Brickhouse or hfizell as would have miti- 
gated to manslaughter the killing of either by the persou (421) 
asqailed. 

If. hon el rr. that rul~x nerc not to be deeined lam in virtue of 
an adjudiwtion, its int~.insic correctness is sufficient to sustain 
it. -is has been already stated, it is foundcd on the difference 
of condition cf free white inen and slaws, according to our 
institutions and habits. There is nothing annlogolls to it. in 
the relations iwognized by the common law. 6 .  u. l 'achcf t  and 
8. v. Xnnn, j:; K. C., dC0.  Tt  involves a necessity, not only for 
the discipline on thc part of the owner requisite to procure pro- 
ductive 1:rbor from thcm, but for enforcinq a subordination to 
the white race, which alone is compatibl~ with the contentment 
of the slaves ~7-ith their destiny, the arlrnowledgcd superiority of 
the ~ v h i t ~ s ,  and the public quiet and security. The whites for- 
el-er feel and ayiert il inpcriority, and exact an humble wbmis- 
sion from the s!nws; and the latter, in all they say ~ n d  do, not 
only profess, but plainly exhibit a corresponding deep and nbid- 
ing sense of legal and personal inferiority. Kegrocs-at !east, 
the great mass of thrin--born v i th  d~fercnce to the vhite m m ,  
take the most conturn~1i~:u~ language without ansxvcrln~ again, 
and generally submit i : n d y  to hi5 buft'ets, though unlawful 
and unmerited. Such are the habits of the countrp. I t  is not 
now the question ~vIle!hcr these things ape natnrallv riqht and 
proper to exist. They do exist octuallp. legallv, and inveter- 
ately. Indeed, thpy are inseparable from the state of slavery; 
and are only to be deemed wrong upon the admission that slav- 
ery is fundan~entally wrong. Eow, they must necessarily mod- 



IS TllE SUPREXE: COURT. [31 

i f ~  the r i~lcs of Ian. regulating the relation of nian to man, so as  
to render theru applicable, ni thout injustice, to the two classes 
and races of our peoplc, and suit them to the esigelicies arising 

out of their l i r i r i ~  togrther. with such different passions, 
(422) prejudices, pursults and privileges. HOTS is that  to be 

cbffected? I n  reference to thc point in hand, it would 
seem that 'nut one method could be dcrised or thought of, n-hich 
is that  to nhicb  erery judge has resorted nho  has been called to 
make uv a i u d m ~ m t  on it. I t  is to ascertain. from careful ob- 
servati&, ;he Ic tua l  cffect on the bulk of ode race of certain 
conduct on the part of those belonzing to the other. Indeed, 
that i,, alone, the p o u n d  on ~ r h i c h  thr  law classifies the differ- 
ent kinds of homicidc. I t  i;, on t l n t  nrincinle the l a ~ v  holds 
that, when one free person is qliiittcn by nnotlier and kills him 
on thc sudden, i t  is not murder:  bw:ruv the act i j  not fair ly 
and generall- attributable to m a l i m ~ i t ~ .  of heart, but to that  in- 
firniitr vhich iq common to men in re11rral in that  condition; 
and, tlicrefore, i t  is fit that  there should be a compassionate con- 
sideration for it. Tliat principle is as applicable to contests 
ari~inrr  betnwn the n hitc and s l aw caqtes as to the whites by 
thern~elrc-s. The  cases c x f  children and apprentices, a t  the corn- 
nion lac-, do not rcst upon a n  independent arbitrary rule, but 
are esamplec me1xe1~- of the principle under consideration. I t  
i s  found that  ~ i ~ h e n  fatliers and mother; correct those under their 
tutelage thcv arc not ordinarilr pronc to lesent by riolent retal- 
iation. inuch lc;? to attempt to Itiil: hnt that, on the contrary, 
tlic ycu1:t. do thc elder rererence. T f ,  tlicn, a child under pun- 
i41ment slays his parent, the coric.lu.ion is that he xvas not moved 
lo it by heat of blood on the suddrn, 11,1r 1 ) ~  n ~nal icnsnt  and 
diabolical qpirit of rengcancp. Th.lt i. {he effect of applying 
that tcqt of comlnon expcriencc 1,r~in.enl ]muons in those rela- 
tions. "That will bc the effect of applx-iilq ir hp a calm o b v r ~ r r  
11etnPen Erce whites and negro ~ l a r c ~ ?  W1?-, as laid dovu in  

1.. T o i l L r f t ,  S S. C.. 210, and 5'. v .  .l l trlin. 13 N. C., 260, i n  
rwpwt  'o 2 provocation from n slnw to  :I lvhite man, upon 
~ h i c h  death take3 place. "ererr  i n d i ~ i d n ~ l  ill the community 

feel. and underqtand? that  the homicidc of a d a r e  may 
(423) be c s t enua t~d  bv acts ~ r h i c h  xi-ould not constitute a lcpal 

prm-ocntion if clonc by a vhi te  l~erson," and that "many 
circnn~stances, which would not constitute qnch a prorocation 
for n battcrv by one ~ r h i t e  mon upon ancther. n-ould ;justify it 
if committed on a slave." That ,  sre see, i i  the result of an  
application of the principle of the common I n ~ v  to the homicide 
of a s l a v  by a white man-of that f ru i t  of "the n G l o m  and 
cxperimce of many ages of wise and discreet men, adapted to 
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the habits, institutions and actual condition of our citizens." 
And I think :I judge in this country mil l  find himself compelled 
to adhere to that rule nheneve? he is callcd to consider whether 
the offense of. :L white man, whom be i,, trying for killing a 
slaw, is or is not cxtelluated h r  the abusive and insolent re- 
proaches of the s l a ~  e and his trespass 011 his property before his 
face. So it follons, as certainly as day follo~vs night, that many 
things which drire a white iuan to madness will not have the 
like effect if done by a white man to a slave; and, particularly, 
i t  is true that s l a ~ e s  are not o rd inady  moved to kill a white 
man for a common beating. For it is ail incontestable fact that 
the great mass of slaves-nearly all of them-are the least tur- 
bulent of all inen; that, when sober, they never attack a white 
man; and seldom, very seldom, exhibit any temper or sense of 
provocation at  even gross and violent injuries from mhite men. 
They sometimes deliberately murder, oftener at the instigation 
of others than on their own motive. They sometimes kill each 
otller in hext of blood, being sensible to the disl~onor in their 
own caste of e~.ouching in sub~~rission to onc of thenlselres. 
That, however, is much less frequent than among whites, for 
they hare a dullw sensibility to degradation. But hardly such 
a thing is known as that a slave turns in retaliation on a white 
man. and, esp(vially, that he attempts to take life for even a 
wantol~ battery, unless i t  be carried to such extremity as to 
render resistance proper in defense of his own life. 
Crowds of negroes in public places are often dispersed (424) 
with blows by white men, and no one remembers a homi- 
cidc of a white man on sucll occasions. The infercncc is that 
the generality of slaves-those who are \veil disl)osed towards 
the whites, as are almost all-do not in truth and fact find them- 
selves impelled to a bloody vengeance upon thr provocation of 
blow with the fist or a switch from a white man. That is the 
esperience of the ~vhole country. I n  the course of nearly- forty- 
two years of personal experience in the profwsion and a very 
extensive intercourse nit11 other members of the profession from 
every part of the State, I have not known or heard of half n 
dozen instances of killing or attemptii~g to kill n d ~ i t e  man 1,. 
a negro in a scuffle, although the batteriri on tlmn by whitrq 
have been without numbcr, and often without cause, or exces- 
sive. Desperate runa~vags sometimes resist apl~rehension by a 
resort to deadly reapous. But the fact certain17 is. neqro slaves 
can hardly be said to be at all sensible to the provocation of an 
assault from a white man as an incentive to spill blood. Such 
being the real state of things. it is a just conclusion of wason, 
wlwn a slare kills a vhite man f o ~  n battery not likely to kill. 
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maim or do permanent injury, nor accommnied by unusual 
cruelty, that  the act did not flow from generous and uucontroll- 
able re~entment,  but from a had heart-one intent upon the as- 
sertion of an  equality, .ncinl :.nd pcrqonal, with the ~i l i i te ,  and 
bent on mortal mischief ir, support of the assertion. It is  but 
the pretense of a prolocatiou not usually felt. Therefore, i t  
cannot be tolerated in the law. though acted on in this particular 
instance by the plisoner; ju:t as the law r i l l  not allow any 
prorociition of 1%-ords, gestures or trespass on l m d  or goods from 
one i n  quali  j1:l.e-ho~rerei- g r i e ~  ous sonletimes to he borne, and 
hovever they may hare  actually transported a particular indi- 

vidual-to extenuate a homicide, becauqe. a s  it  hold., a 
(425) rational being is not too infirm to withstand such acts of 

provocation. Therefore me concluded in J a n o t t ' s  tooe ,  
as I would now hold, "that the lam d l  not permit the slare to 
resistn-that is, in a case of an  ordinary assault and battery on 
him-"but that  it is his duty to submit, or  flee, or  scek the pro- 
tection of his master," as in alnlost every instance he would in  
fact  do. 

But i t  was further argued for the prisoner that  S. c. Jarro t t ,  
23 N .  C. ,  76, is  not i n  conformity with the previous cases of 
8. v. Hale ,  9 K. C., 382, and of 3. c. Till, 1 6  N. C., 121,  and 
that  for that  reason i t  cannot stand. But  I must snp that  i t  
seems to me to be consistent ~ ~ i t h  those two and all the other 
cases on this subject. I aided in the deciqion of most of them, 
and thought I understood them, and certainly I was not con- 
scious of any conflict between then?: nor am I vet. IJc7le's case 
decides that a battery on a d a r e  by a stranger is indictahlc; 
and i t  decides nothing more. I t  v7as br~fore my time; but I 
ackno~vledge its authority, and, indeed, heartily concur in it. 
But  i t  proceeds further. upon a course of reasoning, to lay 
doxn a rule modifying that of the common l av ,  as applicable 
to f r ~ e  equals, by sayinr-also correctly, as I think-that many 
t h i n ~ s  will excuse or justify a battery on a slave that  would 
not h a w  the same operation in the case of a white person; and 
i t  refers to Tackct t ' s  rose ns containing, in the passages already 
quoted from it, the true doctrine of our law, as held bv the 
Court. on this subject. All that, as f a r  as i t  goes, is but v h a t  
was said precisely in Jarro t f ' s  case. Neither Rale ' s  cnse nor 
Tacket t ' s  has a word as to what redress a slave may take into 
his  own hands for a battery on him b~ a white man. On the 
contrary, as x i s  said in Jarrott 's  cnsr,  it clearly f o l l o ~ s  e con- 
verso from the decision and rule of Tacket t ' s  and the doctrine 
of Halp's case, that  many things which, between ~ ~ h i t e  persons, 
are grierous provocations, will not and cannot be so regarded 
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when proceeding from a white person to a slave, whose 
passions ought to be and are tamed down to his lowly (426) 
condition. S o  one has thought that there could not be a 
provocation from a white man to :I slave which would not exten- 
uate a killing of the latter. I t  was, indeed, a t  one time held 
that there could be no manslaughter of a slave by a. white man, 
and that w l ~ t  mould be only an extenuation of the killing of a 
white man by another, would excuse the killing of a slave by 
him. That, however, was altered by the Legislature; and the 
question, in relation to both kinds of homicide, has sirice been, 
what are legal provocations? With respect to the kiiling of a 
white man by a dare,  we h a w  thought thow acts ought not to be 
recognized as provocations which, according to coiilrnon expe- 
rience, do not, in the actual condition of these people among us, 
produce in thein that f m o ~  brecis which the law mercifully 
regards; and that a moderate chastisement mas of that charac- 
ter;  but, on the other hand, that, as in Wil l ' s  case, forcible 
injuries might be so wantonly and exces.:ively inflicted on a 
d a r e  as to palliate his killing his oppressor, though a white man. 
That case strikes me as having as little similitude to the present 
as can exist between two caws of homicidc in a sudden combat. 
There, in order to avoid threatened punishment, a negro man 
ran off from an overseer, who within a few steps brutally shot 
a whole load of his gun into his back, giving him a most daa- 
gerous and painful wound. The slave did not then turn on the 
assailant, but still endeavored to escape, and the deceased, with 
a party of claaes, pursued and he2dcd him, and, after the pris- 
oner had gone as fa r  as he cor~ld, he was overtaken-all within 
a short period of six or eight minutes-when the overseer seized 
him for further punishment, and eomnlanded the negroes to lay 
hold, nhen the prisoner drew a knife and Erst struck a t  one of 
the neqroes and then at the owrseer and killed the latter. 
Upon those facts the Court held there was a legal provo- 
cation ; and there certainly mas, if human nature has any (427) 
terror of death, instinct of self-preservation, or any sense, 
mental or corporeal, of thc pain and injury of an unlawful and 
atrocious attempt to take life. Those were real provocations to 
any man, eren one in his condition. But is it to follow there- 
from that a sIave who, for a stroke with a switch or a f e v  ~ ! O T V S  

with the fist, lrills a white man with a deadly weapon, did so 
under provocation which mieht reasonably and in fact did rouse 
him to a pitch of furioi~s passion ~vhich drove him to the deed? 
F a r  from it, in my opil:ion; and I frar  that it is giving occasion 
unnecessarily to much bloodshed when it is so held. My con- 
clusion is that if the man Dick had killed either of the white 
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men co~lccrncd in this u t~ io r tu~ in te  affair,  it  would have been 
murder. And I must express the Lol)e that it r i l l  thus be seen 
that  my opinion does not pi,occed upoil a cold arid rigorous pol- 
icx of rcprfising ill n slal-e an actual scwe of the wrong done 
him by a ~v:i~itoll  hatter^, in order Inore effectually to subjugate 
h i m ;  but that it rests on tire f'(!ct thar t; conmloli ba t ter -  from 
a white man-such as v-as in this case ~oniinitied-docs not 
ordinarily provoke a s l aw to go to tlw cstremity of taking life. 

-111 tlie foregoil~g Iae:lsons n!,p!j- \-~.ith yet 111ore force agninst 
the prisorlei., as he v-as 110: csnyaged in an>- -via?: bu: n-as a inere 
looker-011. 1 bcliere this i.; tlie very first iil-tn;~:.e in v;liich a 
slnvc has rentured t o  ilitcrposc. either betxwex n-i~ite men or 
be t~wen  a ~i-hite man and a S!CT.C>, taking par t  agail is~ the IT-hite 
nmu. TS'lly should lie inte~.lueddlc u ~ ) o n  the plea of resisting the 
un la~r fu l  pov-er or redressing the n-:m!on T:-rong of a nhi te  man, 
when lic to -~llol l i  the ~\-rorlg was d m e  is admitted to have been 
unresisting'? Shall one s law hc the orbitc.1. of the quarrels wit- 
nessed hv him between another slcve and rhe nllitcs? I t  seems 

to me to be dangerous to the last degree to llold the doc- 
142s) t r i m  that  negro da res  ma: a\\ume to  tlw~uielves the 

jnpgment as to the right or  propriety of rezistance, by 
one of his o n n  race, to the authority taken orer them by the 
whites, and, u p m  the notion of a gencrous synipathy TI-ith their 
oppres~ed fellow-sen ants, may step forn ard  to secure them from 
the hands of a ullite imu.  and much Icss to aTenge their wrongs. 
First  den$ng their general hubord;~lation to the ~vhites, i t  may 
be apprehended that  they d l  end i n  denouncing the injustice 
of slarerj- itself, and, upon tllat lvetc s t ,  h n d  togetlic;. to throw 
off thcir cormnon bondage entirely. The rule n-hich extenuates 
tlie msistaaci. given l)y a white nltln to his friend in a conflict 
betnecn liim and anothcr n liite ma~l-all being i , ~  equali lure-  
canno[, I think, he saf >ly or fai l lv cxtcvdrd, so as to allow a 
slaw, upon si~ppoqed g a i c ~ ~ o u i  impu!v\. to do the noble duty 
of killing a nh i t e  man  bccau-c he t j  xrinizes ox t r  a nezro man 
so f a r  as to qive him a rap  v i t h  a rat tan and a fen. b l o ~  r i t h  
his fists. 1 Ear-e neTer heard such :: posit;oil acira~iced bcfore. 
either as a doctri~ie of our Ian. or  ns all opinioi~ of any portion 
of our people. 

For  thcv reason, thc judrrmerit, 7 think, ought to be affirmed. 

PI 5:. CUKIIM. O;.cl-red that  the oyinion of the lnajoritp of 
thcx Court be cc~tifiec! to the Superior Court of L a ~ r  of Xar t in  
Coimty, th:it it  may proceed accordinglj-. 
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1. In an indict~i~ent for 11omic.icle it i q  thti 1)roviuce : I I I ~  duty of tlie 
court to iufor~i~ the jury. upou the suljposition of the truth of 
the f;tcts, ns bring agreed 011 or found by the jury, wliat the de- 
gree of tllc homicide is. 

2. Where the State. iu  :t ~)rosccution for :I homicide, relies upou the  
ground of esl)rcqs ni,llice, the 17 it~iesces call only pro\ e the esist- 
elice of previous runlice 01, threats, but they cannot prove the es- 
istence of the 111:111cx! ul) to the time of the Iion~icicle, ancl tli:lt tlic' 
prisouer acted ~ I I  it ill sl:~yi~ifi. It is tlw provi~ice of the jury to 
uiake those inferences, or not, upon illc fit& proved. 

3. When persous fight ul1011 fair terms, mid, after an interral, blows 
having been gireu. :I ~ ~ r t y  ~ I ' ; I T T ~ .  i n  the heat of blood. a dexlly 
i~~strumeut and iuflicli; ;t rlt~ldly iujury, it is 111:111slxugliter ouly ; 
hut if 11 party enter a caouteit, d:lugc.rously :irmed, :111d fights 1111- 

clrr an unfair :tdvmt:lqe, tliough ~uutunl blon-s p:lss, i t  is not 
ril:nlslaughter, but murder. 

1. It i.: the provil~ce of' thv c.ourt in which t11c trial t:rl;es place to 
judqe of tlic truth or sufficie~lcy of the causes nssigued for :I ulo- 
tion for :I contiuu:iilce or renioval of a trial. 

APPEAL from the Superior Court of Lam of I~ICHMONU, at  
Fall  Term, 1845, C'alcZwell, J., presiding. 

The prisonrr v a s  indicted in  ,4nson for the murder of Wii- 
liam Taylor;  and Dm-id Hildrctli mas charged in the same in- 
dictment as being present, aiding and abetting. At the instance 
of the prisoner, his tr ial  was renlo1-ed to IZichrnond; and in 
Richmond the prisoner prayed for a second removal of the trial. 
upon his affidarit, TI-hich i s  set out in the bill of exceptions, 
stating various acts of sundry persons and other circumstances 
which had induced him to believe thnt he could not have a f a i r  
trial i n  Richmond. The court rcfused the motion. The  pris- 
oner then moved for :L continuance, upon his affidarit, which is 
also set out i n  the bill of esccptions, stating the absence of 
divers witnesses, who had been summoned for l ~ i m ,  by whom he 
expected to prore sewral  material farts  t h e r c h  stated. 
The court refused thnt motion also. I t  is stated in the (430) 
bill of exceptions that  about one hundred persons were 
suinn~oned as jurors i n  the cnsc, and that the prisoner chal- 
lenged a large majority of them for cause, before the jury was 
formed; and that  the prisoner examined thosc., thus challenged, 
as to their indiffc.rence, and that  more than fifteen of thrm had 
formed and r s p w s e d  all opinion unfarorable to the prisoner. 

Upon the trial one Edrnuncl Taylor. n son of the deceased, 
and of the age of 2 1  or thcreahouts, gave cvidmcc on the Tart 
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of the State:  That, after sunset on 5 September, 1348, he TYas in  
his father's cornfield engaged in stacking fodder ~ v i t h  his father, 
a negro inan arid a younger brother ( ~ h o  had not age and 
capacity to be examined as a vitness; that  he (Xdmund) was 
on a stack, which they Trerc near finishinq, and his father and 
the negro were throving up fodder to him, nhen he saw the 
prisoner, riding about in .the field of his uncle, John Taylor, 
to the north of them, and reeling as if drunk. At  that  time 
Dar id  Hildretli rode up to the fence on the south side of the 
field and asked if they knew where Robert was;  and upon being 
told where he m s ,  David called Robert, who ans~vered h im;  
and David thea rode around the field into a lane between the 
fields of William Taylor arid J o h n ;  that  the prisoner soon after- 
wards pulled down the fence and rode up towards the stack, so 
as to have the deceased betwen him and the stack; that  then 
David came in a different direction, and stopped on the other 
side of the stack and about six or eight steps off; that  the pris- 
oner did not then appear to be drunk, and he asked if they had 
not done stacking fodder; to nhich no reply was made, as the 
witness and the deceased were displeased ~ v i t h  him on account 
of a State's warrant  he had taken out against them not long 

before; that the prisoner thcn used very obscene and in- 
(431) sulting language to them, and turned his horse as if he 

m r e  going to ride off; and the deceased then told liim he 
would indict him for pulling down his fence and coming into 
his field, and ordered him out, upon ~ i h i c h  the prisoner pot off 
his  horse and made towards the deceased, who gave bnck and 
passed the stack; that  as he passed he told the witness to gire 
him his knife, ~vhicli tlie witncs; refused; that  Dar id  then said, 
"Take notice, I do not get off n!y horse." That  the prisoner 
continued to advance on the deceased and the latter to retreat, 
when he said to the prisoner, "1'11 kill vou, if you don't go out 
of my field"; but that  the prisoner still advanced, and the wit- 
ness said to his father, "I would not let a man rush on me in  
my  own field in that  may," whereupon David said, "Hush, or  
I'll ~ v h i p  both of you," and the deceased picked up a doted 
chump and after giving back eight or  ten steps, and while still 
gir ing back, he struck the prisoner about the head, vhen the 
witness saw the prisoner's hand strike the deceased in the breast, 
and then the deceased struck the prisoner again, and imme- 
diately exclaimed, ('Bob Hildreth has killed me-he has cut mv 
heart open !" and the deceased, bleeding very much, walked off 
about t m n t y  steps and fell dead. The witness further stated 
that  the fight occurred between sunset and dark, and that the 
moon was shining, so that  it daylight and moonlight; that  
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when the prisoner got off his horse he did not think he would 
hurt his father, as he noticed particularly to see if he had a 
knife or stick in his hand, and that he did not discover either, 
though he was on the stack; that lie did not see the prisoner 
raise his hand while he 31 as advancing on the deceased, and that 
he saw him strike but one blow, though there were two wounds; 
and that immediately afterwards he saw a bloody knife in the 
hand of the prisoner, with a blade four iilches long. 

Other witnesses gave evidence for the State that the (432) 
deceased was a small and infirm man, about sixty years 
old; that there mere two wounds on the dead bod-y-one on the 
breast, about one inch deep and penetrating the breast bone, and 
appeared to be a stab with a knife; the other on the left side, 
about three-quarters of an inch ~ ~ i d e  and six inches deep, which 
was mortal. 

Further evidence was given that the prisoner leased a house 
from the deceased, situate about a quarter of a mile from that 
in  which the deceased resided; and that, about four or five 
weeks before the homicide, the prisoner told a witness the de- 
ceased was in the habit of watching his house to catch him 
trading with slaves, and he asked if he would not be justified 
in  whipping him, to which the witness replied he had better not 
do so, but appeal to the law. Other witnesses gave evidence 
that, on 13 August, 1844, the prisoner applied to a maqistrate 
for a peace warrant against the deceased and his son Edmund, 
upon the ground that they threatened to burn his house and 
also to do him personal injury; that the magistrate endeavored 
to put him off, and the prisoner said if he did not grant him 
a warrant he mould take the law into his own hands; that, 
thereupon, the warrant was issued on the prisoner's asdavit ,  
and the defendants therein mere arrested and on examination 
discharged. Another witness deposed that, about five weeks be- 
fore the homicide the prisoner asked him s e r e ~ a l  times if the 
deceased had not applied to him to watch the prisoner's house 
for the purpose of detectinq him in tradins with slaves, to which 
inquiries the witness replied that Taylor talked a great deal, 
and that i t  was not worth while to mind him; and that, during 
the conversation, the prisoner said two or three times, "I mill 
kill the old rascal," and the last time he said, '1 mill kill him, 
and you may see it." Another mitness gare evidence that, in 
the afternoon of 5 September, the prisoner and his brother 
David came on llorseback to John Taylor's and drank (433) 
some cider, but neither was drunk; that the prisoner 
asked the witness if he had not heard William Taylor say that 
he intended to burn down his (the prisoner's) house, and the 
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~vitness replied that  he had not ;  and then the prisoner said he 
11ould have him summoned, a n y h o ~ i ~ ;  that  David then asked 
him if he ever heard Taylor sa- that a negro saw him (David) 
and his father lying in the road drunk. to which the witness 
rcy~lied that lle had heard tlie deceased say sorilethiiq like i t ;  
upon n hich Dal id .aid, "I n ill go OT-er and beat old Bill Taylor 
nearly to death"; that the prisoner and David then left John  
Taylor's, about an hour and a half before sunset, and rode over 
to James IIildreth's. 11 hich Fvnq to the north and in  sight of 
John  Taplor's and about a quarter of a mile off. Another  it- 
ness gave e.r idence that the t n o  brothers got to James Hildreth's 
about an  hour b r  sun, and that, after being there some time, 
the prisor~er borroned D a d ' s  knife, sa-ing he wanted to mend 
his bridle; that he opened and shut the knife twice and looked 
a t  it cach time, and then put i t  into his pocket, and, ~ ~ i t h o u t  
mending his bridle, rode off north, in a direction from the de- 
ceased's house and field; but that after going some distance he 
turned t o m r d s  the deceased's plantation; and that  in order to 
get there he vould hare  to pull dovn three fences. Further 
eridence xTas gircn that the prisoner was arrested on a warrant  
the third day after the homicide. and was found in a thicket of 
briers in an old field, and that he had a slight wound on the 
forehead, and said that  the deceased struck him there. 

Upon this evidence the counsel for  the prisoner mo-\ed the 
court to instruct the jury that  it Tvas R case of mutual combat, 
in which the offense was extenuated from murder to manslaugh- 
ter. Bu t  the presiding judge refuqed to gire that  instruction, 

and told the j u r r  that the rule mas that  if t~i-o persons 
(434) engage in a sudden combat, and. after they bcconle heated 

by the combat. one of them seizes n dead17 -\reapon, or  
uses one in his hands. har ing  no intent to use i t  when the com- 
bat commenced, and slav hiq adrereary, i t  is but mallslaughter. 
And after summing 1113 thucvidence, the court instructed the 
jury that if the 71-itnesseq in this case r e r e  to be beliered, the 
priwncr r a s  a11 the time adrancing on the deceased and the 
deceased all the nhilc gir ing b l c k ;  and that  the killing, accord- 
ing to the testimonr-, if  tme ,  mas not manslaughter, hut murder. 

The j u r ~  conr-icted the prisoner of murder, and from the 
srntence h~ npp?dlcl. 

. i t t o ~ . i ? e ~ j - r T ~ l i ~ ~ ( / l  for the State. 
S o  counsel for  defendant. 

!~TTFIS, C. J. The Court finds no error i n  the record. It 
js the undoubted prorince and d u t r  of the court to inform the 
jury, upon t h ~  suppoqition of the t n ~ t h  of fact.. as bcinq agreed 
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or fount1 by tllc j1:l.y) T\ hat the degree of the hoinicide is. Fost. 
Cr. L., 255; 8. r .  U'alher. 4 I\'. C., 662. I f  i t  r e r e  not so, 
there ~ o u l d  be no rule of law by nhicll a killing could be deter- 
mined to be murder, but the nlzole matier of malice or allevia- 
tion mould fall to the discretion and decision of the jurors i n  
each particular case, and tlierc ~vould be no mode of reviewing 
it, SO as to reverse the decision, though erroneous. There could 
be no t g r a i l n ~  more g r i e ~ - o u  t l ~ 1 1  that  of leaving the citizen to  
the prejudices of jurors, or the discretion of judges, as to n ~ h a t  
ought to be deenled an offense nllich should or sl~ould not de- 
prive him of his life. The only wcurity for thc accused is for  
the lam to define n pmo,  a n-hat >iiall constitute a crime, and, i n  
the case of capitol puiiishment. when it ellall be inflicted. It is 
one of the praiqes of our lam that  such have aln ays been 
its provioio~~s. The presiding judge. therefore, did riot (435) 
transcend his po~vcr, bzt perfon11ed simply his duty, i n  
directixg the jury 11po11 the point nhether the killing here 
amounted to niurder o r  nlnnslau&ter, taking the facts to be as 
deposed to by the nitnesse-. The  t ru th  of the el idencc, as f a r  
as appears, m s  not i n d e d  cor~testcd on the part of tlie prisoner. 
On the c o n t r a r ~ .  he n\wnled it to be true nhen  hz prayed an 
instructioll upon it,  in gelicral terliis, that this Tvas one of those 
cases of mutual combat i n  nhich  the law holds a Billing to be 
but manslaughter. Tlic only que\tion, then, is nhether the 
court ought to have p i r m  the in-trnction asked, o r  rrhether thxt 
given n a s  wroag: for :ul crror i n  either respect nould entitle 
the prisoner to a r e ? r ~ / e  rIc no7.o. But n c  arc  of opinion thnt  
there is  no such error;  for, upon the supposition that  the e\ i-  
dence was true, the Court holds clearly that the prisoner was 
guiltg, not merely of m a ~ d a u g h t e r ,  hut of murder in point of 
law; and that the ~n,ilicc ncccssary to constitute thc id l ing  mur- 
dcr was implied by the lav- and was proper17 declnrrd by tlie 
court. Tt is true. thcrc Tvns rridencc giren of express malice, 
that  is, of a preuiou. ill-nil1 of the prisoner tonards tlie de- 
ceased and threats of liilljl~p him, and some evidence tending to 
show that  the prisoner, up to thc period of tlie homicidr, 1i:rr- 
bored sncll i l l - d l  and went to the place for the purpose of 
killing Taylor or  tloirlp I1im q i w t  harm. It m:r. be that the 
evidence on that  point might ha re  been tlloucht bv the jury to 
establish the inferences to vhich  it tended. V l ~ e t h e r  i t  n.as o r  
not, it  is purely a matter of fact nhether, after siicll an interval 
between the threats nncl t l ip  killing. the prisoner acted on the 
old qmdge on th i i  orc.nqiou. as ve l l  as nhether such prerious 
malice esi5ted. and lieither tlic presiding judqe nor this Court 
has authorit7 to f o ~ m  an opinion upon it. His  Honor, indeed, 



13 THE SUPREUE COURT. [31 

left i t  to the jury nhether the evidence x-as true or not, and 
gave his instruction upon the hypothesis that the jury 

(436) found i t  to be true. They have said it mras; but that 
only qocsto the facts of tlw prex-ious ill-mill nnd threats, 

because to those alone did the xvitn:.sses depose. They did not, 
and could not, testify to the continuing of the ill-will up  to the 
homicide. ant1 thnt the prisoner :rcted on it in slayinq. That  
i-, not c:~pahlc cf lrcing clirect1)- proved by witnesses, but is a n  
iliference as to thr  actual state of the party's mind and intention 
upon ~ ~ h i c h  the act of killing vns  done; and it m s ,  therefore, 
pioper for rhc~ jury and not the court to d r a x  it. If the case 
cltpended oli that inquiry, and the killing ~ o u l d  not be, or, 
rather, was not murder, without any reference to the evidence 
of express nmlice, n-e should hold it v a s  erroneous to direct the 
jury that the prisoner v a s  guilty of murder, without submitting 
to the jur7- the inquiry 3s to the continuing existence of the 
express malice. But  we concei~e  that, independent of that  
poin;, and without any regard to such parts of the evidence 
as are :e l r~ant  to it simply. the priso~ier is guilt7 of murder 
upon the f n c t ~  and circunistances attendinq tile homicide, by 
th(mseives implying malice. From the ndniitted fact of the 
homicide t h ~  l a y  presumes malice, and the metter of extenua- 
t i w  must s r i x  cut of the e~ idence  of the killilig itself, or mrist 
be othern-iqe p r o ~ e d  bv the l~risoner. Here the vhole tcirns on 
the testimonv of Edmund Taplor, the onlv witness present at 
the fact, and upon the number and nature of the mounds. Tha t  
must be assumed to be true, because the judge founded his in- 
struction upon tlw supposition that  all the eridence v-ns true. 
 tali:^^: it to bc tine, the prisoner cannot deduce f:,o~n it any 
allei ia-ion of w i l t  chnrt of murder. T!12t which n a s  insisted 
on for him is not tenable, namely, that  it x a s  n case of mutusl  
combat, mc1 t h ~ w f o r e  the offense was extenuated. There is no 
si~cll rulf cf la-\; : for, althovgh in n - t~cy  cases of m u t u d  com- 
bar. :l liilliliq is hut manslaughter. because done unon sudden 

heat, vet there a r r  many otheis i n  which a Billinq in such 
(437) a conib:it is niurdc~r, because the circumstances show that  

the qlayer n as from the beginning actuated by malice, or, 
in other n ordq, intcmded to take c r  endanger the life of the other 
by an  unduc. nd1:nntage in an cncqual combat. Arid the rule 
on the point nac,  IT-e think, laid down ~ ~ i t h  substantial correct- 
ness in this case. Here  was provoking languace and behavior 
on both sides; co that i t  ~,-ould matter not which gave the first 
b l o ~ ,  if the fizh: mas fa i r  and intended bv the prisoner, at the 
first, to be fair. But  if one, i q o n  a sudden quarrel, drams his 
sword and make.. a pass a t  the other. n-hose svord  is then un- 
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drawn, and then the latter draw his srrord and a combat ensue 
in  which he is killed, i t  is murder;  for, by making his first pass, 
when the adversary's sword was not drawn, the assailant showed 
he sought the other's blood; and the endeavor of the other to 
defendBimself, which he had a right to do, will not excuse the 
killer. Foster, 295. X r .  East  states the rule to be thnt if on 
any sudden quarwl  blows pass, without any intention to kill or  
injure materially, and in the course of the scufle, after the 
parties are heated Ly the contest, one kill the other IT-ith a deadly 
weapon, it is but manslaughter; but that  when an attack is  
made n i t h  a dangerous h capon, the party assailing, without 
sufficient legal provocation, mnqt put the party assaulted upon 
an equal footing in  point of defense, a t  least at the onset. 1 
East  P. C., 242, 3. So R u w l l  says thnt, although the use of a 
deadly weapon after the combat began mill no: make the offense 
more than manslaughter, if the combat r a s  equal a t  the onset, 
xet the conclusion is different if there be nny prerious intention 
or preparation to use snch a Tyeapon in the course of the offray. 
1 Russ. Cr. L., 446, 497. In  those positions lie is supported by 
the cases cited by him. I n  TTTh i t ehy ' u  case, 1 J,ewin's GI.. cnses, 
173, 311.. .Jztstici Rrn!jley states the lmv thus:  \Then pwson9 
fight on fa i r  terms. where life is not likely to be at hazard, if 
dcath ensue, i t  is ninnslaughter ; and if persons meet oriz- 
inall7 on fa i r  terms, and, after an  i n t e r ~ a l ,  blons hnvinr; (438) 
beeu g i ~ c n ,  :I part>- d r a m  in  the heat of blood n d ~ a d l y  
instrument and infllcrc a dead17 i n j u r ~ ,  it is inanslanqht?r only; 
but if a party enter a ~ol l te j t .  daugerouslr armed, and fights 
under an unfair  adaantage, tliougll niutual b lom p a w  i t  is not 
nianslanghter. but murder. I n  Anderson's  case the prisoner and 
Lery quarreled and xrent out to fight, and the latter m s  found 
to hc stabbed in marly placcs and died i n ~ n ~ e d i a t ~ l v ,  and it ap- 
p e a x d  that thc prisoner had a knife, and that nobody clsc could 
have given t l ~ e  stabs, and the jury vere  told i t  v a s  murder, if 
the prisoner used his knife prirstelv from the beginning. or  if,  
before the fi&t began. he placed the knife so thnt he might nse 
it d l ~ r i n ~  thi. affray and used it accordingly. These principles 
arid crseL fullv cctnblish the corrrctness of the direction in this 
?:I se. Thc  pricolicr. without exhibiting his knife or giving any 
notice of it, prepared the knifc beforehand, or, a t  all events, 
d r e ~ v  i t  before any blow had passed, and in the dusk of the 
evening he pressed on the deceased, an infirm and weakly old 
man. nlio retreatcc? eight o r  ten yards, and, as soon as the pris- 
oner got neay enbuzh to strike, he garc  the mortal stab. That  
hc inust ha re  drawn the linifc a t  the be~innintr .  or, ot least, 
before any b l o r  on either side, is absolutely certain, if Edmund 

no:: 
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Taylor told the t ru th ;  for the ~5itne.s did not see the p r i ~ o n e r  
d r a ~ v  the knife, nor, indeed. bee it at all until after the killing, 
and he qays the stroke by the p r i i o ~ ~ e r  immediately followed that  
given by the deceased. arid that the cleceased then exclaimed 
?hat 11( u a s  killed. That  the dcccnqed made defense as he did 
can ~ri:thc~ no difference; for, against such an  assault, as Xr.  
Jusiice b'oster says. he had a right to endeavor to defend him- 
self. It does not appear that the nTeapon with nhich  the de- 
cc.::wl :truck was of a nature that  Tvas likely to do much bodily 

harla, but, from the description of it and its effects, quite 
(439) the contrar>-. I t  is the case, therefore, of an attack by 

m armed inan upon a feeble, unarmed man, in which the 
latter endeavored throughout to avoid the conflict, and the for- 
mer gave a mortal blow with a deadly veapon, as soon as he 
n-a. :,blc l o  gi\ c a b l o ~  a t  all-the nealmn not being drawn in 
the r.ourscx of the ~ruflle, but beinq p r e p a ~ e d  before any actual 
vuffle or a blov (,n either iidc. Tlie imlmlw to give the niortal 
stroke 1 ~ 3 s  not excited during and by a combat. I t  is  clear tha t  
the prisoner sought and took that unitup adl-nntage in the fight 
~ h i e h  prevents tlw 1xw from attributing the net of lrilling his 
fc!lonm:ln to h u n ~ n n  frailty and the d d e n  Irailhport of passion 
excited by the prol-ocntioii of a blov or during an  affray, and 
lavs it to that malignity of heart ~ h i c h  veks  the life of mother  
without any 1 ~ g a 1   pro^ ocation. Tlie Court, therefore. holds 
that in point of lam there n m  no error in cithcr the instruction 
given or, of cour~c ,  in refusing that  askcd. 

I t  is the  pro^ ince of tlle court in which the tr ial  takes place 
to judge of the truth or :uficicncy of tlie cai lvs as-igned for a 
motion for  a eoi~tinuance or rc.niova1 of :I trial. I t  l n ~ s t  be so ; 
else it ~ o u l d  he in the po~r  cr  of a prisoner to po.tlmne a  con^ ~ c -  
tion indefinitely, h o n ~ c ~ c r  c lwr  his quilt. luv inakiuq affidaviis 
with the requisite matter on the face of them. The temptation 
to perjury is so strong in  capital cases that it is an  established 
practice on the cirruits to diit111~t a f i d a ~ i t i  a f tw  one continu- 
ance or removal, and scrutinize thcm narro~vlv. The presidinq 
jud,ge must dispose of such applicntions in his d iscr~t ion;  and, 
as In other cases of di.crrtion. his decisions cannot be reviewed 
here, biit are final. 

Psn CURI\\I .  Ordered to be certified accordinqly to the Su- 
perior Coiirt of T.nx of Richmond County. 

Cited: ,c. I .  TTi17. 72 Y. C., 322; ,q. r .  Xcrt fhcws,  78 S. C., 
532; 8. z.. Clinvis, SO S. C., 358; Lq. I ? .  X<Tirii . ,  93 R. C.,  498; 
,9. c .  Johnson.  104 S. C., 784; ~ I l l ~ c r f s o n  1,. T e r n / ,  109 1. C., 
9 ;  X. v. Snlni-r. 121 S. C.. 671 ; S. z.. Qu i r k .  3 20 3. C., 524. 
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1. One who is jjresciit and see-: that :I felony is about to be committctl 
aud tloes i11 no m:rulic~r interfere. tloes uot tilel'ei~y pnrticip:~te i l l  

the felouy coliwiitted. I.:\-ery on? mag, upon sue11 :III occ.asior1. 
iaterfere to ~)rc,ve~it. if hc c.111, the 1lerl)c~trntion of the felony : but 
hc is not hound to (lo set. : ~ t  t h e  peril. otlierwir~. of pnrt:ll;iug of 
the guilt. I t  is ilecc'ss:1ry. ill order t o  1n;11;r hiui ~ I I I  i : id~r  or :~bet- 
tor, t l n t  he should (lo or s:ry so~liethiliq showing his couseut t o  
the felol~ious ~jurposc : ~ n t l  coiitrif)nting to its execution. 

,\PPEAL f r o m  the  Superior  Court  of T,nw of , b b o s ,  a t  F a l l  
Term,  1848, P e a ~ s o n ,  J., preciding. 

Thc prisoner vaq  indicted for  the murder  of T i l l i n m  T a r l o r ,  
as  being prccent, a iding a n d  abettiny Robert  I l i l d r e t l ~ ,  ~vhosc  
case h a s  been before the  C o m t  a t  this  term. As f a r  as the wi- 
dencc n-as stated i n  Robrrt 's c a v .  i t  is iilucll tlie w m c  wit11 t h a t  
which was ziven i n  this caw. Ti1 addition, howc,\clr, the v i t -  
ness, E d ~ n u n d  Taylor ,  i txted tha t  aq soon n i  hi. f a t h f r  mad? the  
exclanlation tha t  lLe Y : I ~  killed. he ( t h e  \\itne>h) jnmpcd off the 
stack a n d  seized a fc1lc.e ra i l  to strikc Rohert,  and  tha t  t h e  liegro 
took i t  f r o m  him. Robert  then got on his  horse and  tlw witnew 
cursed h i m  f o r  killing his  f a t h e r ;  ~vhcreupon Dnl  id i a i d :  " l rc ,  
you cursing me?" and  the witness replied tha t  Iic r n c :  not, b7lt 
was cursiag R o l ~ e r t ,  vllcri David  said :rc:~in, "IIc is  ni?. brother. 
:lnd i f  you curse hini. I will put  hzils t h r o i ~ g h  7011." 'I'II(W 
Robert  a n d  David  rod? off togethw, a t  tile inqtant T i l l i a m  Tay- 
lor f ~ 1 1  a n d  expired. 

Evidence was also giren on the  par t  of the  prisoner (441) 
that  Edrnund  Taylor  x - a ~  exaxiilied h c f w c  tlle roroncr's 
inqnest, a n d  t ! m  stated tha t  thc  priqoner mac!c nee of the  cs-  
pression, "Take notice, I do not pet off m v  horse." aftor tlie 
homicide, a n d  not before o r  duriilg the affray:  arid tha t  he  n a i  
of ~v,-cak undcr~t :mdiup,  and  i11:lt rlie prisoner 1~:itl 110 pi:tol n i t h  
him.  O n  the contrary,  c~ idrncc ,  \Ira.; given tliat lir had  co!iipc 
tent w l j a c i t ~  and  a pood cliai.acter. 

T h e  credibility of Ednlund  Taylor  \vaq much  diqcu~sed b -  the  
counsel on  clacll side. T h e  preqidins judge summed up the scr- 
era1 wgpestions made at the bar  on t h ~ t  yoint,  and informed 
the j u r y  tliat he  h a d  no r ight  o r  v i s h  to int imate a11 opinion on 
them. h t  tha t  they n c r e  to bc weig!ied 1) them. A271d he then 
instructrd tllr  jury that .  in  order  to the conriction of tho pris- 

31-80 :!0.5 
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o w r .  it n :i- ixc c *-,Irr f'ol the State to e~(ab1i.h t ~ w  things. 
The first vas,  that  Itcbert I-Illdreth liillcd T ~ l l i a r n  Taglor as 
charged in the indictment-that is, murdered him. Anil upon 
that r o ~ n t  the jury na .  lnstlucted that, if upou tlie nliole mat- 
ter tlit.: 1,erc sotisfiecl that  Edmund Tayior n as able and \\ill- 
lng to t t l l  the truth and llnd told tlln truth. Robert I-Iildreth 
nas guil;y of niurdcr, and the State had made out the first alle- 
gation : ot1ic:n ise, the pro~ecution n as a t  an  end, and the pris- 
oner v,as ontitled to an  acquittal. 

The second thing to be established u a ~  that the priqoner w s  
plesent, aidixg and alxttinp, a t  the murder. Ahid the court 
thereupor1 instructed the jiirp that if one n ho i ?  vreient does 01. 

sa.3 mything cnlculn~ed and intended to makc krlo~r ri tliat he 
would help, if peed be, h;v taking a part  in the fight, or by keep- 
i r ~ q  off others. o r  by aiding an  escape :!ft?r tlie decd should h a l e  
been done, tl~,rt ir :,n aiding and abettine;; and that if t h ~  jury 
chou!d b l iexc~ t h t  t l ~ e  prisoner mndc uie of the ~ m r d s ,  "Hush, 

or I nil! nlilp o u  both," in the ulanner btated by the 
14-11) nitness, ~ i t h  the intention of c!i;courngine: and deterring 

Edmund Taylor and the :iegro from interfering, that mas 
sufficient to consiltute aidinq m d  abtttine. and ths l~risoner 
~ o u l d  be guil tr  of' n~urdnl. or manslaughter, :IS they miqht find 
the facts to be on the other point. f 'ol lo~~11g; that  if the pris- 
oner l imn .  b ~ f o r e   the^ entered the field, of the intention of his  
brother to attack T,~ylol. and to uw t l ~ c  knife in  the fight, and 
there x t s  an unde r r t and ia~  betneen tlieru that the prisoner 
should be present mtl aid, lie ~ o u l d  bc guilty of murder, as  11-ell 
ns his hrotlnrv-: rind if there n 2 s  no wch  prerious understanding, 
mid tllr liliwic'r. nftcv ilcl ci:tcicd thc f i ~ l d ,  diworered that his 
b~ot l ic r  ilirtnded to u-0 I:IP h i f c  in t11~ ficht in time io have 
prweritccl it. he wa.; -1.0 quiltv of : lurrlcr; and that ,  in inquir- 
inq n hether the l):ih311pr had '11~11 linen leclqe the jury might 
consider. as n circii~rl.t'ince, tliat 110 ~ x p ~ w - i o n  of surprise or 
regret camp f lm:~ the l)r'i~111<,r aftc? t'ie :!ct Iraq done. But if 
the ljrisoner klieir n f  tllc. ill-.! ill of his h w t l ~ c r  to T a ~ l o r .  and 
that h~ intended to n~tac.1: ii;r,i, but (lid riot know of his inten- 
tion to use the knifc in time to prcreilt ;i. and the fatal  rcwlt  
v a s  nnespectcd to hini, then the pliw:wr. 1177 reason of his 
engazinz in the unlnv-fill lwctine. TT culd he ~i1ilt17 of manqlauqh- 
ter. hut of no more. 

T l z  jur7- found tbe 1pr;solir:. o_il i l '~ cf mll.rc1er. nncl. after 
sPntenee of death, lic aypealed. 

;1 ftorney-Cfulcrcr~l for the State. 
,Cf l .nngc for defendant. 
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~ J F F I N ,  C. J. I n  h'. 1'. h b t ? ? . t  IIiltl~eth, ante, 429, the Court 
had occasion to gir-e an opinion on the degree of the guilt of 
that person, accordil~g to the eT idence given by the nitness, Ed- 
mund Taylor, which vns in accordance v-ith the inrtruction 
s-I en in the present case, ill ~vhich the Court confined the atten- 
tlon of the jury, upon that question, to the iestimony of 
that witness only. The facts deposed io by hh;m are sub- (-143) 
stantially the same in both cases; and therefore there is 
nothing for this Court to add on that point. The only material 
diifcrcnrc in  the cases is that on Eobert's trial ihcre T i m  no 
attempt to discledit that witness, while on David's there ~vas  
evidence gi-ien both of his ~i~ealmess and of a falsehood or a 
mistake in  his testimony. But no error, as me think, mas coin- 
mitted by the presiding judge in respect to that part of the 
case; for he e ~ p r ~ ~ s l y  avoided expressing any intimation of 
opinion on the crcdit due to the witness, and as expressly told 
the jury that it n as exclusively for their consideration; and we 
hold that i t  was clearly within thc appropriate powers and 
duties of the judge to lay distinctly before the jury the various 
considerations, arising out of thc, iGJeucc, tending to sustain or 
impeach the credit of the ~vitnc..s-lca~iiig it all the while to 
the jury esclusircly to judge of their weight. 

The Court likewise agrees that aiding and abetting was prop- 
erly explained to the jury, and thai the:- might hare found the 
prisoner guilty, accordingly, if he uicd the vords deposed to 
with either of the intentions supposed; prorided, there had been 
a 1'1-tL\ ious u ~ c l e r s t m d i ~ ~ g  bet~wcx t h  brothers thnt one of them 
should kill thc deceased, or do hi111 qr'eat bodily harm, and that 
the other should abet it by his prcectlcc and cncouragcilzcnt. If 
it could be seen that the verdict was founded on that ground, 
we should deem it undoubtcdly corrcct in point of law. But 
that cannot be assnnlcd; because thc caw Tvas also left to the 
jury upon a supposition that theitX ii ns no such prerious under- 
standing, and that Robcrt Tr,ls zuilty of rnnrdeT nDon the malice 
implied by the circ~~mstanccs. nlercI7, of the killinq-in ~i-hich 
case thc jury n a i  in~tr i~ctcd.  ill t l~n  ~ l t e r n ~ t i v c ,  that the pris- 
oner was guilt-  nf inurcler if. aftcr 1w entcred the field, be  dis- 
co~~ered that his hrnthcr intcnd~d to nse the knife in time to 
h2re l ~ r w w t e d  Ilirn. The jury nrnv have given Ihcir 
rerdict on t l i i ~  latter inst-xction; snd. therefore, if it (444) 
ought not to 1l::~e heen ~ T - X I  :he conriction ought not to 
stand, The Conrt is of oy)inion thnt it ought not to h a w  been 
given. I t  is to he obsrrucd, in tho first place, that, u1mn the 
evidence. there mas no op;)ortunitp for the ;)i+isoncr to discover, 
"after he cn t~red  the field." t t l q t  h i 5  b r o t h  ha? prcpared or 
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meant to use a deadly weapon, until the rencoimter commenced: 
for the t ~ o  brothers came in opposite directions and had not 
been together in the field until the priqoner rode u p  and stopped 
eight or  ten steps on one side of tllc stack, when Robert and 
Taylor iTere on the other. *lgoin. it is apparent that  he could 
not then hare  made the supposed discovery, until after the fight 
began, xhen  Taylol. retreated 1)n-t the stack and Robert pur- 
sued, so a s  to Lring tlic partic, -011 the same qide of the stack 
n i t h  the p r i s o ~ ~ c r ,  a n d  in l ~ i i  r i cn .  Such is the state of facts 
to which the in>trucation is  to hc applied: and,  thus applied, KC 

think it inaccurate. For, suplming the prisoner to have no 
previons concert nit11 his brother, and that, during rhe combat, 
he first discovered that  the o thw intended to use :I deadly 
weapon, n e  think lit. wui  not guilt!- of murder, although lie 
made the discorery in t i m  to have prewnted Robert from actu- 
ally giving the stabs. Fo r  one n-110 is present and qees that  a 
felony is about being coninlitted and does in  no manner inter- 
fere, docs not tlierehp participate in the felony comniittcd. 
Every person may, upon wch an occa4oa, interfere to prercnt. 
if he can, the p ~ r ~ ~ c t r a t i o n  of $0 high ;I crime: hut lie is not 
bound to do io a t  the pcril. otherni+e. of partnking of tlie quilt. 
I t  is necessary, in order to hare  that  effect, that  he should 
do or sa-i- comething s h o ~ ~ i n g  his consent to thc felonious pur- 
pose and col~t~,ibutino. to it, execution. as an  aidcr and abettor. 
T h ~ r e i o r e ,  the p r o l m  inc.truction, in the case suppo~ed,  wonld 

hare  been, that if the priwner,  after disco;-erinz the 
ill>) d ~ a d 1 ~ -  int~lltiOl1 of I I ~ S  brotlicr. inqt~ml  of prewntinq its 

esecntioll, dcterrd otliers from preventiric it,  or incited 
In. 1) )  oi't~(,r to go on. then 11c wo111d bc guiltT- of n~iii.dcr. I f  the 
caw liad been so 1)nt exl)!icitl\. to thc jwv.  i t  scelm h;chlp prob- 
abln t h w  could not hare cour-ictcd the ~ ) r i w w r  of ~ n ~ u d e r .  For,  
upon the l~vpotliesiq assumerl. that lllc prisoner diicovcred the 
f:atql pmposc of Robert for  thr  firit tinic' clnril~g the ('ombat, 
tllcrc is nothing to 410~7,- that  lie used the csprc,sio~~. "Rush, o r  
I'll ~ l i i p  s-clu." after such d ivo re r - .  or in a n r  other r a y  gave 
his wic t ion  to the attempt or the dced. Eli% prccc.ncc did in 
no u a y  contribute to the fac t ;  or, a t  all erentc, i t  did not al,near 
that  lie could hare  so intended. It is  true that  he uttered no 
expression of surprise or regret at the fac t ;  which tnicrht, in- 
deed, with other things. halye some mi&+ in inducing n belief 
of somc concerted action between tlie brothers. But, of itself, 
it afford5 no evidence that the prisoner assented tq or  ~ i ieant  to 
encourage the perpetration of a n~urdc r ,  which llc at that time 
first discovered. Eren  the witness, Edrnnnd Taylor. expressed 
no such wrpriso o~ regret, though lic c a y  the crcnt v,-ac ilnrs- 
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p c t e d  LJ- him, and that  hc endeavored to avenge it. Indeed, it 
seems to the Court, upon a calm consideration of the circum- 
itances, there ~ m s  110 evidence npo11 nhich  the c : ~  should have 
been left to the jury on tlie question nliether the prisoner did 
aid and abct after his d i w x e r y  of Robert's inteiition to use the 
knife, as already supposed; 01.. even, on the other question, 
n hether tlie prisoner knew of such illtention of ltobert before he 
actnally nsed the knife ill gir ing the mortal blow. For the 
w i t ~ i e s  was in z r  m11ch better situation to discover i t  t h in  the 
prisoner n a s ;  aiid it a p p e a ~  that from the imperfect light, the 
cnutious conceulmcnt of tlic instrument by Robert, and his sud- 
den onzet, tlic. ~vitnehs 11 as unable to pelwive thc knife, although 
he looked particularly for that purpose. Horn, then, can 
it be inferred, without othcr evidence, that the prisoner, (446) 
on the othcr side of thc stack and farther ofT, saw the 
knife and ilmlediately knen. the extremity to \\-Ilicli the assail- 
ant  would go nit11 i t !  1-pon t h e  grouncls tlrc Court dccills the 
c~onviction c,r~ulicouq, and directs :I rcn i rc  tic I Z O C U .  

,Is the caic lnay hc brouglit t:, another trial lipon the alle- 
gatioli of es1,rrss rnalicc a n d  prcconccX:.t hetxeen the brothers, i t  
seems propcr to  diqpow of R q i ~ ~ r t i o l i  of ( 'vid~nce which arose 
on the i ' o n , i i ~  trial and ~iiiq-ht possibly be made on another. 
The point was this:  The  prisoner offered to proi-e by his qister 
that, ;:ftci. d a ~ l r ,  on t l ~ c  night of t l i ~  lio~nicid(~, s11e heard Rohert 
::ncl D a n d  in  c2onvcX~ sation near their father's, and about three 
or fom. mile- fro111 Taylor's; and that. beforc thev perceived 
Ilt~r, and IT lien 11i(l 1iriao11w had no rcasori to tliink lw was over- 
heard, she heal-d file prisoner say to Iiohcrt, "Tou ought not to 
liave done so." n n d  that. frolit hi.: mice, shc h e w  that h t  xias 
cryinq. 1 '11~ court rcjecirtl tllc e\idcncc. TYP concur in the 
d ~ c i ~ i o l l .  Tlic gm(~r:11 r~~l ix  i b  that a I ~ C ~ S O I I ' J  0 ~ 1 1  d ~ r l a r ~ t i o n s  
arc not adnii\4hlc rcr  lii~il.  T l i ~  ~ I I ~ P  is not follndecl 011 the 
idea t11:lt tilt\- ~.rould ncv:. c.ont~ibute to thc a - c ~ ~ t a i n i n c n t  of 
t h t ~  t r i ~ t h  ; for, \-en- often, they nl ic l~t  hc entirc1~- satisf,lctory. 
But there iq so nluch d a n g ~ ~ ,  if they were) rcwi-t ed, that t h c ~  
nonld rnoqt con~n~on lv  con4.t of falvhoods. fab~ica ted  foi. the 
;c.c:r~ioi\. :r~id ~o ~vould mi-!c>ntl i~ iuch oftener than the? would 
i.nliy11tc11, :11:1t it ii:I; fonrid ixdiiPc-nqablp as n part of the lnw 
of' cviclcnce. to  rcjcrt t!iem altoqctli~r. v s c ~ p t  under a fe:v pccu- 

, . 1i:rr c i r c u u ~ \ t ~ ~  ,w-.  I his c:rw do(..; not fall within any cstsb- 
lishctl e w r l ~ t i o ~ l .  I t  i.; i rnpoq~ib!~ to abcertain whether thc priq- 
o w r  had (11. h:~d i i o t  pcw~ci.ced hii  q i ~ t c r ;  or  whether 11c had no 
YC:I,CI~ tc 13cl i~~ r +11:1t 11~ 11 n; OT cl.11cald bp her or eomc other 
111t~iiri1c~r of ~ l i r  f51111il~- or  W I I I C  O P P  c l v ;  or ~ h e t h c ?  his tcars 
\vcrt. .inc(src or fciu11t.d. Tt  1r:i. nicrel!- n decluration. c11hsc- 
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(447) quent to the e;ent alluded to-if the allusion mas to 
this occurrence-and not forming par t  of the transac- 

t ion;  and, thcrefore, the objection-; on which the general rule 
rests apply with full i o r ~ e  :ig:iirist its adniissibilit~. 

PER CLRIAX. Tliib opinion oldered to be certified to the 
court belo~v, that  the^ :nay pfc;need accordingly. 

Cited:  8. c. Boon, $2 S. C., 633;  ,hi. 2.. Hozt;nrci, &., 628; S. 
?I. JicSai:., 93 S. C., 630; Sf. 1 % .  G O O C ~ ,  94 N. C., 101-1; 8. 2,. 

n h y n a ,  109 S. C., 795; ,Y. 1 % .  I:'d1cords, 112 9. C'., 909. 

2. It is aiiiolig tilta strougest circun!s!;ll?tial proof ag:~inst n person 
t21;lt lw o111its to gi\-e evic?e~lc.e to reltc.1 circumstances of susl~icion 
:vwinst hi111 v;l~i(+i lit, \voul(I 11:11-r i t  ir; his 1)o~rrv to g i w  if tlinse 
circumst;mccs of sus1)icion \verc u~~fouuded.  

APPEAL from the Superior Cour t  of I J n w  of R o u ~ r ~ o r i ~ a r ,  a t  
Spring Terin, lb49. Dzck, J . ,  prrsiding. 

This is  an  action of debt, commenced 27 Jalnlary, 1844, on a 
bond t o  the plair~tiff for $111, dated 11 January,  1838, and 
payable one day after date. Plea, noir r s t  factzm.  

On the tr ial  the plaintiff produccd the inctmment, which pur- 
ported to be executed by the testator by makiilg his mark, and 

to be attested by John ?Tall, J r . ,  a son of the testator: 
(448) and he  proved the death of the subscribing witness and 

his handwritinq. 
The  defeuse was that the alleged bond was a forger;{. I n  

suppqrt thereof the defendant garc  evidence that the i n s i r u q ~ ~ n t  
nsls all i n  the h a n d ~ ~ r i t i n g  of the subscribing vitneis, John 
T a l i ,  ?Tr.. arid that he was a 111an of bad c h ~ r a c t e r ,  as early as 
1836, and had the reputation of being a gambler, swindler and 
pascer of counterfeit moiiey, and was unworthy of credit. T!le 
defeudant also ga7-e evidence tha t  in April, 1841, his tcstator 
gave to the plaintiff. on dealings between .them, a bond for 
$71.74, and that  in May, 1842, the plaintiff brought a warrant 
thereon and took judgment against the obligor, who stayed it, 
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and died in -lugust folloning. The defendaxt also gave ex-i- 
dence that  his teqtator could not ~vri te.  hut n7as a i i~nrkqcl;~n;  
and he called one King a, a nitness. \tho stated that  for tile last 
twenty y m r s  cf the te.tator's lifp he ( the ~vitneqs) had done the 
most of his busilless for him, such as writing and rnxliilig settle- 
ments for him, and had often seen the testator ma!ie his mark  
to bonds arid other i:l*tlull!erlts, 20 that  he beliebed t i n t  he 
could distinguish ~t from tile nlalks of other person:; aLld he 
deposed that, in his opinion. t h e  m n ~ k  of the alleged b o ~ d  n as 
not that of the testator. 

The defendant offered further to g i \e  evidence t h t  the plain- 
tiff had a book account against the leqtator for dealings coni- 
meilcing in  September, 1S3b. and ending in Aprii, l b 3 9 ,  and 
that, a t  the latter day. the testator paid i t  and took the plain- 
tiff's receipt thereon. But  the court rejected the evidence. 

The defendant offered further to pire ex idence that K7-:111, J r . ,  
x t s  dissatisfied ~ t ~ i t l i  his father's ni l l .  But the court rejected 
this also. 

The defendant then offered further to qive evidence that the - 
plalnrifl had t n o  other inqtrumentq. purporting is hc 
boiidq g j ~  c1n to him bv the tc 5tntor. nild to he svitnessd (149)  
by John  T a l l .  J r . .  bearilig diserent  dates from tllnt sued 
on in  this action and suhseqncrit tilereto; and t l ~ t  t l q  were 
all in the lxmdn-ritixe of John Xrall, Jr.; arid the defendnnt 
alleged that ,  in fact, the three instluinents xvece u ritten bv the 
s a d  John  T a l l ,  J r . ,  u l ~ o n  the same sheet cf paper and a t  the 
snnle t m c ,  and that  the snmc ~vould so appear upon inspection 
of the i n s t r u n i e ~ t i ;  and to that  end the defendant offered the 
other t ~ v o  allepcd bonds in  eridence. But the coxrt refused to 
receive any part of this eridence. 

The plaintiff then gave e l ideme that  John T a l l ,  the elder, 
had said that  his son John  was running him in debt :and ~vould 
ruin him if lie did not  top. 

The court iilstructecl the jury that  the plaintiff had made out 
a prima facie case. b -  proving the death of the suhacribing n i t -  
ness and his hand~vrlt iap,  v-hich entitled him to a 7-erdict, unlesz 
they ve re  satisfied :hat the bond n a r  a foreerg; and !lint tllc 
oillj- e~iclellc2c twidilig to 1trm 0 the forger- x-ns the testimony of 
1Gng and tint rclatinc to r l ~ e  bond for $ T l . ' i $ ,  and the bad 
character of John Wal!, Jr .  

The jury found for the plaintiff, and the defendmt apyealed 
from the judgment. 

K o  counsel for plaintiff. 
.T. T. I l l o r ~ l ,  euil for defendant. 

21 1 
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RUFFIN, C. J. The Court thinks there ought to bc a venire  
de novo. We are not satisfied with the instructions given to the 
jury on the case made by the evidence which went to them, and 
we are also of opinion that proper evidence \%as excluded. 

Although proof of the signature of a dead subscribing witness 
is sufficient to allow the instrument to go to the jury, yet, where 

there is also evidence tending to disprove the execution 
(440) of the instrument, we think i t  is not correct to say that 

the evidence of the handwriting amounts to prima facie 
proof of the plaintiff's case, that is, as defined here to the jury, 
such as entit led the plaintif? to a verdiet, unless the jury should 
be satisfied by the evidence on the other side that the instrument 
was a forgery. That is changing the onus of proof improperly, 
as i t  seems to us;  for, in such a case, it must be a question for 
the jury to determine, according to the weight of circunlstances 
on each side, whether in fact the instrument \\-as or mas not 
executed. I t  is to be remarked that, there being no direct proof 
on either side as to the execution, it is purely a question of cir- 
cumstantial proof. The eridence of execution from the proof 
of the handwriting of the attesting mitness is nothing more than 
a presumption that what the dead man mitnessed mas executed. 
I t  is so commonly true that thcl law allom it to be evidence to 
the jury on which they may find the fact. But it is not con- 
clusive; nor has it, that we are amwe of, any such peculiar 
virtue as to oblige the jurp to find according to the probability 
it raises against opposing probabilities, unless the lstter be of 
such a character as to leave no doubt with the jurp to sa t i s f y  
them that, in fact, the person whose bond i t  purports to be did 
not esccute it. I n  snch a case, as in others, the onus  as to the 
execution is on the party setting up the deed; and, although he 
is entitled in law to read the paper to the jury, upon proof of 
the signature of the witness, yet there may be suspicious cir- 
cumstairccs shown on the other side which may prevent the jury 
from being satisfied with the evidence of the handwriting of the 
witness, hy itself, as cstnblishing the execution-a thing to be 
done by the plaintiff before he can entitle himsclf to a verdict. 
Hence, in such cases of suspicion the plaintiff gcnerallv resorts 
to other e~idence in  supnort of the pre,uniption from the hand- 

writing of the witness, such as that he wn, n man of fair  
(451) standing; that hc, the allcged obligor, ac.linowledged that 

he gave the bond, or that the s i p ~ a t u r ~  iq in the hand- 
writing, or that there vere dealings between the partics on which 
such a debt might probably hnrc arisrm, or thc like. I n  fine, 
the presumption of ~xecution from the proof of the handwriting 
of the witneqs cannot stand higher than direct proof of esecu- 
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tion by the subscribing witncss lii~riself ; and. as in the latter 
case, though the bond goes to the jury, pet they are to judge of 
the credit of the witness according to all the evidence; so, in 
the former case, all the pre.umptions on both sides are for the 
consideration of the jury, and unless they preponderate in  faror  
of the plaintiff. i t  ought to hc found that he failed to establish 
tho issue on his side. 

i n  like manner it n a i  calculated to midead the jury to  in- 
struct them that  tlic testimony of King and that relating to the 
bond for $71.74, and the bad cllaracter of the son, mas the onl!~  
evidence tending to p row the forgery. I t  is true that was all 
the affiririatire evidence on that point. Indeed, but n par t  of 
that  was of tliat kind of proof;  for  the evidence as to tile son's 
character and the small bold  afforded only negative p re~ump-  
tions that the testator did not execute the bond in suit. B ~ i t  
the circumstances afforded other eriderlce of the like ~iegat i r r~  
character, relevalit and inntcrial. nhich might hare had iilucli 
~reigllt,  had it becn zubrnitted to the jnrg in its p r o p r  connec- 
tion. I t  is classed by nri tcrs  upon tll. law of eridt'nce and 131-c- 
sumptions as among tl~tx .tro~lg!:c.rt c.iu n r n s t a ~ ~ t i d  proofs againqt 
a person t h t  hc oniit- ;o g l ~ c  c~ idencc  t o  rcpcl circlirn;tanccs 
of suspicion :]gainit !~im ~ v l ~ i c h  he nould h a w  i t  in 111s poner 
to give if thoce circml~,ta~ict+ oE ~u- l~ ic ion  nc r r  ~ i ~ d ' m ~ i d ~ d .  3 
Stark. Ev.. 487. Hence, when 11-irlleqses. for t~smnplc, dcpose 
that  the signntuic to :I bond i~ 1.01 in the l l a n d w i t i ~ ~ g  of the 
person sued, :rnd the obliqee ::lid allrped obligor lire npnr c.acli 
other and in the immecliare 1 icinity of the place of trial, 
and the latter is a il12lll of c>.ten'i\ t' b i ~ s i ~ i c ~ ~ ,  nhobe hand- (452) 
writing is generally knolrn. and tllc former calls no  it- 
ncss to the point, nhen he i ~ i i ~ l ~ t  .o easi l-  do ho if the signntnrc. 
were gel~uin,, th(. oiniisi~ll  afford\ thc s:i111~ kind of eridcnce 
ngainst the dccd illat the oriii+ion of the pwsessor of property, 
rccc~ntly i~oit'11, to accoluit for his ])ossessioil doc3 wc::i~irt him. 
I t  is triw t11:l: it is not :~lq)licnblc to the case of n marksman: 
biit it  is h1:t o~rc  cs:~,nplc of that >pc(+s of cridence in reply 
which the p ~ ~ r t y  mi&t g i ~ c ,  and no cloi~ht, ~vould pivc. if his 
case were honest. Fo r  csample, 1 1 ~ ~  t!i~ defendant pitre rr i-  
dence that. t h r w  year. after tlic tiatc, #) f  thc insirmnent sued on, 
the testator pnre thc plaintiff n bond, and <honed also thc wn-  
sicleration on ~vhich  it T! as founded, :)rid tlinr. n~ithout muc l~  in- 
d i ~ l ~ c n c e .  thr  plaintiff .ucd him on it. T h y ,  rheil. did the plain- 
tiff. if hc a t  that titnc had thc bond n-hich iq non- in w i t ,  indulge 
the teatator on it fc r  six years? To meet that circumstance. tlit. 
jury might well require the plaintiff to show by his clerk, or 
some trierriher of his f ; m i l g  a t  least, thn: in fact the paper nas  
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in  his possession during that period; that there n-as a coln~xuni- 
cation between him and the testator. and that  the forb~nl-snce 
was extended at the latter's request; or that there had been a t  
the date of the bond, or prior, a transaction on vhich  the tes- 
tator might hxve oved the surn. The  total omission of all such 
proof furriisheb, in itself, p r e m u ' p i i ~ e  eridence oi" no sliqht 
i o r c ~ .  I t  ii:i-, tlierc~fole. crrunc,ous to lay it down that  there 
1ia5 no elidelicr in rlw c*:inw 11ut the isolated circumstances 
enuilieratec!. 

'1 he obsel i.aii(i:i- juqt 1113de e al,o to render it plain that  
thc rejtcied el idmce of the dcahngs 111 1338 and 1q39 was 
r e l e ~  ant alld proper. I t  n a s  in the nature of comlected e ~ i -  
derice of the dealings between the parties for sereral years. slid 
the frequeiicy cf sct t l tnents and specdy collectioil of the sums 

due;  and th~s--c~i)ec;ally in abseuce of all proof in re- 
(-3-3) 1'1~--to render 1t l c s  probable that the plaintiff would 

hale  waited so long for the debt now demanded, if i t  
esicted as c'illy as January,  lS:ib, and, thus, ~ ~ i t h  the other 
circumstsnccs, raise the illference that  the bond li7i-nz 1:ot s i r en  
[he],, nor, by consequence, a t  XI>- time. 

Tpou the ~ a i n e  princip!e-and also for other iessons-the 
e:-idericc oug!it to have hcer r e c ~ i r e d  in relation to the other 
bonds heid by the plaintiff, on ~i liich he had probably instituted 
other snits againrt the defendant. I t  is true that  eridence. 
siliiply. that ille plaintiff or  his qubscrihing vitness had forged 
another bcnd cn the testator nould be 110 proof that the present 
in. ; trui~~eni is a forgery. But thc object here n a s  to c20:lnect 
the three instrumen~s together. and to show that  the fabrication 
of the I: hole n u s  one act. Keeping in  mind that  the plaintiff 
withheld three bonds on the testator, payable tr, the plaintiff; 
illat they n e i e  all in the haadn:ritinz of the same subscribing 
witnes., a man of very bad charucter; that  the!- vere  of dif- 
ferent (late;, co as to ljurport that t l w -  had been i l larl~ at dif- 
fereni tinie-; it certainly nould 11e adding great and ju-t sus- 
picion to the transaction if it  should appear that  they nere  all 
made a t  one and the s m w  t ixc .  2nd the plaintiff should still 
omit f o  chon, by any deaLngs a t  any time. a Eai: origin fo r  
cither. That  the- n e r e  x;rittcn on the same sheet of p9pw 
made at the same time, though Searing different dates, nlirlit 
nppcar '07 direct proof; but that is hardly to be looked for in 
such a case; and certainly inspection is a mode in n-hich the 
jury m::v to e ~ t e n t  judge, as from the color of the ink, 
the kind of pen. the vaterrnarks on the paper, or the fitting 
t o g ~ t h e r  of the different pieces, as i n  the case of indentures 
anciently, that the ~ o r k  m s  all done a t  once. I f  such vTas the 
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fact, i t  increases the force of ihe presunlptions from the defect. 
of proof as to :t consideration; as the greater the nlagnituciz of 
the dealii~gs, the greater the l i ldihood that they xoulcl 
be known and capable of proof; and, certainly, some (454) 
reasoli ought to be given in esp1an:~tion of this estraor- 
dinary circums~ance, that, not~vi t l~s tandi~ig  ihe l~onds werc \wit-  
ten and executed a t  tile s:lme time 2nd on the same shcer of 
paper, thev shoa!d be dated diiferc.ntly, so :la to p:irport to haye 
arisen frola diffcrcmt transactions. TVe must s::y that, in cur 
jud,gmeat, snch rviden,ce would h : - e  added greatly to the sns- 
pmons  in ?he casc, and n-as, therefore, fit to be laid bcfcre tile 
jury, :rs t ~ ~ ~ d i i i g .  to in1li:rir the pre?~unl)tion of esccution x-'lich 
arose from the attestation of the :rritc.r of the vvera l  instru- 
ments  

PER CCXIAX. Judgnlent reversed, and r c i t i i ~ e  d e  noro. 

TIIE STATE T-. JOIIS T71'('I-IT Itc'li. 

2. 11: this Stair. \ ~ l ! i ~ r ~ ~  o!le i s  i?~tlictctl ai:tl 1ricc1 as for felc~ny. yet the 
facts ::r?r.r.c,d i ~ i  the illtlictl!!e~it (10 not sul)j)ort the chiirzc' of 
feloily. bni  nlnou!it to :I ii~i.;deiilcnni:r. tlic cuurt ni;ry ;ire jl~dc- 
nieii: for s~i1,11 ~ n i s ( l ? ~ i ~ t ~  li~ilr, 

,\:.,.~.:AI. f ~ o n r  :he Sul~criol. Cowt  of Lam of FRAKI~LIN, at 
Sprilig Tcrin, 1549, S ' r f i l ~ ,  J . .  prrsidiny. 

Thc p~iso1lr.r v a s  con\-i&d of amon, in feloniously, 
ul~l;~-i.;fl~lly, \i illfully and ~n:~li(*iouqly b ~ ~ r n i n g  3 sax mill- (455 j 
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house, the property of 3Ialtlius D. Freeman; and when brought 
up for sentcncc his co~tnsel iiisisted that  no sentence could be 
paavd o ~ i  Iiini b~cause,  qiilw the zet of 18.16, the oflense was but 
a ~nisdrmeanor, and becall-c the indictment charged it to be a 
felony, and, therciore, there could not be judgment on i t  as for 
a misdcliicanor. 'I'lic court, h o w ~ w r ,  proccdcd to judgnent of 
death, and the prisoner appealed. 

RT IFIS,  C. .r. The principal question ::lise, on sect~ou 1, 
ch. 34, Rev. SI., and L a m  1846, ch. TO. The fernier enacts 
"that no ~ C I ' S O I I  11 110 shall be corir icted of any willful burning 
of anv dn.elling-honv or any part thereof, or any b a ~ n  then 
ha\ ing gr:iin or cox11 In  thc same, or storehouse, grist or ~ : tumi l l  
house, or any building erected for tlie purpose of manufacturing 
any article, shall be admitred to the benefit of calergy; but e r e v  
perwn so co111 ictcd ~ l i a l l  be excluded thereof and shall suffer 
death." The latter i i  rntitled ".In act to protect houhcs and 
cnclocures from d l f u l  injury," and it emcts, ' .That if any per- 
-on sliall uiilan fully and ~villtully burn ,iny uminhabitd liouse, 
ou thous~  or other build;ng, or 4iall ~ in lnnful ly  arid nil lful l j  
demolish, pull c l~wn,  dri:~c.e, or. b -  other n a) s o i  iilennq destroy, 
injure or darnage an? d~ell ing-l louse,  or :Iny uni~ihabited liouse, 
outhouse or other building. or shall ~ i n l s n f u l l ~  burn, etc., any 
fence, ctc., lie CP qhc Aa l l  11e deemed guilty cf a ~~iisdemeauor,  
and upoil con\ ictio~l tlicrcof shall be puniqliecl hy fine or impris- 
o~i~ilelli,  or i~otli,  i l t  f l ~ r  d isc l~~t ion  of the c20urt ill vhich such 
conviction illi~!l bc l!,ltl"; and it furthcr c.11:ii.tz that  i t  qhould !w 

in f o ~ v  i'rorn ill? 1.t day of Xawl i  fcl!o7\ in2  
1436) Sc-~c'la! coi~iitlerations inchwe tlw hcl;cE illit the 

a(*t 01' 1 -26  1 1  \{:I, in f:~ct lntei icl~~l 11i(w1~- +( I  :upp?y 
t i m c  defects in r l l  . i*oi:inm:i ~ n d  S T : I ~ U ~ C ~  l i ~ r  n . l~c~-cby cclrtaln 
injuric 5 11,  1iousc.- ,,!1d cwc.li~wrc\ ncre  cl is;) i i~~i~hahln p i  crimes . . 
and t~c.::terl :I. c i ~  :l 111j1li.i~'. only. T t  had been l~c,ld rhnt bu;n- 
ing and pulling don 11 T acailt house, or  c iwlow~c i  neyo .let in- 
dictable, a. for in:~!i~*iom mischief at coii~mon I n ~ r ;  an.1 the 
probab~litj- iq, n q  u r w d  hv tlir AIttoriie~-Gener:rl, tlwt the act 
meant simply to r n a h  r,cts of that kind indictable. and to lcnvc 
those acts nhich  nrxrc l d o r r  crimes to the oprraiion of those 
laws which coll.titi~ted t h c ~ i  crinleq. The hvpotlie& ic. rcn- 
dered plausible br i ! i ~  circi~~liztances that the r e v i d  qtsitute 
specifies certniu buildi~lg. :I. the svbjcct: of felonious :Irqon, 
r h i l e  that  clause in the subsequent act which concerns bilrning 
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does not designate one of then1 by nnmc; that it has no express 
clause of repeal, and makes no allnqion in its title or bod7 to 
the revised statute; that it  was not to operate i m ~ l l c d i ~ t e l ~ ,  but 
to go into force at a future day, thus indicatir;g :r pilrposc to 
create offenses thereby and to give notice of them. ;lIo:.eo~-el., 
i t  is not knovn that any legislatire diswti4'action n ~ s  exnrmied 
with t h ~  protection which the prerious ln\v aff:~:ded for dn-c.11- 
ing-houses and the other cwctions enunicrgted in thr act of 1'336. 
Hence, it may be well a rgL~cd  that  the intciition TI-as to proicct 
buildings which were not 1)efore protected. znd nat to takc ~n-:ly 
any protection then existing. But tliose considcrationq r.innot 
authorize a construction in opposition to the p l ~ i n  nard. of the 
act. I f  it  was a reinedial statute and conccrrred prirntc riehtq 
merely, they ~ o u l d  1m1 c more xeight  and, p e r h a p .  bc wifiricni 
to justify the court in reading the act so as to nlnlic i t  meet the 
mischief. I n  questions touching crimes and punishments, h o w  
ever, and especially xrliere life is affected, statntes are to 
bo received more literally. both in the pro\ iqions n.t.atinq (45i' l 
or abrogatinq crinlcs and affixing punisl~ments. The ill- 
terpretntion of such qtatutcq is to he hcniqnant to the accused; 
and, therefore, vords in hi5 f a ro r  cannot Ilc rejected. I t  is pel-- 

fectly settled as a rule of construction tlint if. by the common 
or statute law, an  offcnse, for example. be ,I felong, and snhse- 
quent statute by an enactment nicrclr affirrnatix e lessen its erade 
or mitigate the punishment, thc latter is to that extent an 
implied repeal of the former. I f  this act I i ~ d  said that  the 
burning of anv uninhabited honsc or onthouv shonld be a mis- 
demeanor, then i t  ~ r o u l d  he clear that the d~\~i'llin:-house-tliat 
is, an  inhaLi+cd houqe-and its outhouses ~ r o u l d  hare  hccn left 
to  the protection of the old Ian-. Thc subiects of the cnnctmcnts 
would be different and the t v o  nets could not v ~ l l  stand to- 
gether. Biit suppose that  part  of the ~ c t  had wid,  in so many 
words, that the burning of any dml1in~-house ,  iminhnbited 
house, or  outhou~e.  aawxnill-house or b::rn should be a misde- 
meanor, punishable hv fine o r  impri~onment.  I n  thnt case it 
could not be argued that  the former act was not rcpealcd. which 
made the burning of a dv-elling-house or mill a capital felony. 
The  provisions ~ r o u l d  then be absolutely inconsistent in wspect 
to one and the same buildiuq, nentioned specifically in both 
acts. 111 effect, it  is the same thine here. a t  leaqt as respects 
mills and the other erections mentioned in  the act of 1826. es- 
cepting, perhaps, dwcllinq-houses. I t  is so bv force of the 
words "othcr bnildinps" in  the act of 181-6, vhich  arc broad 
enough to includ(1, and do. therefow, include them, unlcqs es- 
cepted expressly or by a plain and almost nesesenrv implir,~tinn. 
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Perhaps a dn-elling-house may be excepted out of the operation 
of the clause in the act of 1846 which relates to the burning of 
houses, and left under the act of 1836, because, in  the clause 

which immediately follows, and relates to destroying or 
(458) defacing buildings, dwelling-house is one of those enu- 

merated and protected. "Dwelling-house" was inserted 
there because, before, the defacing of i t  was not a crime any 
more than the defacing of an "uninhabited house," and there- 
fore they alike required protection then; and hence the infer- 
encc is rational that "dwelling-holm'' may have been omitted 
in the prior part about burning brcause it was already a felony 
to burn that. Perhaps that may be so; but i t  is nt least doubt- 
ful, and it is to be hoped the Legislature will not allow such a 
doubt to rest upon so important a point aq the seccritv of men's 
habitations from thc deliberate and diilbolical act of burning, 
and the degree of punishm~nt to be inflicted therefor. But if 
that qtructure of the two clsuies of the sentence will justifp 
that construction as to dn-elliug-houces, it must, necessarily, be 
restricted to t h e n  and cannot extend it to barns and mills; be- 
cause neither barns nor mills are mentioned in either clause of 
the ar t  of 1846, but in both are included, if at  ail, under the 
same description, "other buildings." For, when it is argued 
that those wo~ds,  "other buildinys," do not include drvelling- 
houses as the subject of arson, for the reawns just asciqned, 
and, tlie~.cfore, that the!. do not include barns and mills, since, 
like dwelling-houses, they also were protected by the act of 
1836, the answer prewnts itself, that these barns and mills are 
not within any ])art of the act of 1846, and thus one of its main 
objects xvonld be deicated. The analogy bet~veen d d l i n g -  
houses and barns and ini11~ must necessarily be kept up throuyh- 
out, if acted on at  d l ;  and, therefore, if a mill he not tvithin 
l' other buildings" as to t11e buwing, beca~lse a di-~clling-house is 
not, so neither can it be aq to defacing or destroying, foi. the 
same reason. Yet it is T C ~ S  celtain that the Legislatule mould 
bib ~rinch surjtris~d to !mr  that, not~vithstsnding t h y  have en- 
artrd that v i l l f ~ d l ~  to demolish, pull down, defacc., or by other 

niecrlrs destroy any d~i-t~lling-2lo~1se~ uninilabitpd house or 
I G 9 )  ~ t l t c r  1)7rilcli~1y should be a misdemeanor, yet the courts 

held i t  to be no offense to l ~ u l l  down a nil1 or for a mob 
to deraolish a cotton factorv. Undonbtedly, that part of the 
a t i  does protect all buildings. including mills, from inalicious 
destruction. It seems to f o l l o ~ ~  necessarily that under the very 
sanic terms they must be included in the prior part of the sec- 
tion, although, in the one clausc, the act c re~ tes  a crime in re- 
spect to them, and in the 0 t h  i t  lessens the crime previously 
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existing in respect to them and lilitigateb its punishment. I t  
is possible this niay not ha1 c been intended by l h c  Legislature, 
and that  the phraseology of the bill nlay h21e been adopted 
from inadvertelice. I f  so, it  is in the 1)over 01 the Legislature 
to alter it. But, i n  the meantime. the csourts iiiuht be go\cr~led  
by tlie !anpage  used, for that i. tLc only llgllt in this case to 
guide us to :lie intent. T h e n  the Legislature says expressly 
that  the burning of any .(uninhabited housc or otilcqr l ~ u ~ l t l i ~ r g "  
thereafter "4z ,1 i l  be deemed a ~~li,deincanor." i t  is inrpossible 
for the Court to llcld that, according to (he  lam as it previously 
~ tood .  the hur l~ing of another bnilcliug, nanelv,  a s a ~ ~ m i l l .  is 
still a capital felony. The Court, tlicrefore, holds thnt the pris- 
oner'.; offense naq not a felony, and that he vaq erroneously 
sentenced to bc hanged. 

The effect of the foregoing conclusion is non- to be conqid~red. 
For  the prisoner i t  wai contendd that. although he n a s  con- 
victed of an act nllicll iq in l a ~ v  n ::liedclneanor, pet he conld 
not be puuislled for i t ,  because the indictment charged i t  as n 
felonv. The re'lson does not >trike one as TePy hati-f:lctory; 
for the truth appears upon the reeord, -9 that  the appropriale 
pnnishlncnt for the offense, a, it  leqallv is. 111~7 and must be 
inflicted. I t  does not ra iw thc erade of :I, crimc. fi!though tlie 
indictmert does apply the el2i:ht.t ' f c lonice  ' to tlint ~ l i i c h  is 
not a felony. As, if 211 i n ~ l ' v i ~ ~ i c n t  cliaree that  one "feloniously 
1.1 t l - ~ : ~ i ~ l t  did ninke" ( 1 1  'in( iiii~r. it novld sii!l be hut a11 
indictment for :111 ass:i~d: ::!<rely. I t  is true that in ( & G O )  
Engl'l~lii a count Tor 2 fclonr :L~ id  one for a in i~d~!ncanor  
cannot be joined; for, ba tlic law of that  co lu l i r~~ ,  the inode.. of 
defense 2nd trial a re  diff.err,l~t. I t  is probable. too, that tliere 
an  indictment might llot 1 ~ .  held good nllich rllilrs.zd n m i d ? -  
meanor as a felony-esi,t~c~i:~!lv if it  eppeared in the  word that  
the part>- v a s  tried as for a felony; beenu;? in that r2.c the 
accused ~vou!d not h a w  had the benefit of counsel, to n-hich 
he ~ ~ o u l d  haye been cr1::tled if tried for n m i d e n i c m o ~ .  T I - r ' 3 -  
~ t e r ' s  c7nsr>. 1 T,e?ch. 1 I" ; 1 Chittv {'I,. L., 2,iQ. But tliosc. I Y ~ C O I ~ S  

have not the same fcrce in our lax.  Our coults m : ~ i d  no 
doubt not wffv the o c m 4  to be emlmrras~ed hv d~fferent  
counts of i , ~ l o n i L ~ ~  and ~ni&meano:..;. and ~vould lwt the prose- 
c u ~ i n c  officer to all clecfioll to proceed on one or t'le o t h ~ r .  But 
the accuwl  iz put to 11o disadrnntage liele b-- c1i:lrping that as 
a fclonj- n l i ic l~  i ?  not on?. I n  the first plncn, as 112s heen ob- 
S W T P ~ ,  chq!'"il~g it to be n f c l o n ~  (low ]lot makc it one;  a ~ i d  
the ;rial iliinl!t still hc !:fir1 fqr the ~nisdenienrior. and com- 
molil- iwuld be. But if  thc rr.ial nere  as f o r  a fclonp. the 
nccuwl ni.uld h a y e  no r : t l i v  +or  tomplaint;  fL)r,  instead of 

2 I!) 
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impairing his rights, it would add to his privileges. as he mould 
in  each case be entitled to camsel upon a tr ial  as for a felony, 
and he mould hare thirty-five challeliges of jurors, whereas he 
is entitled to only four ill other cases. W e  can see no ground, 
therefore, why, upon such a conriction, the Superior Court 
might not have sentenced the prisoner to fine and imprisonment. 

Another inquiry follow%, which is, wllcther that  can now be 
done. The  Court is of opinion that  i t  niax. At  common law, 
the rulc as to the effect of reversing a judgment for error in the 
judgment appears to bc different in criminal and civil cases. 
Tn the latter, where the error is i n  the judgment m ~ r e l y ,  the 

Superior Court is  wisely allowed to reverse that  g iwn  
(461) and then to g i w  suc.li judgments as the court below ought 

to hare  give11 ; for the merits h a w  been tried and further 
litigation is useless. nu1 Lord Coke lays i t  down \\it11 respect 
to criminal cases, that "if the judgment be erroneow, both that  
and the execution and a11 former proceedings shall be reversed 
by writ of error." 3 h i t . ,  210; and the passage is  cited by 
Sergeant Hawki t~s  with :~pln-obation. 2 Hawkins P. C. B., 2, 
ch. 30, see. 9. A\ltllougll a t  one time the position w m s  to have 
been doubted, yet i t  has been morc ~ w e n t l g  held that  upon re- 
versal for  error in the judgnent, as where tho proper punish- 
ment was death, but that  laid was transportation, the court of 
error had not powcr to pass the proper sentence, nor remit the 
case for that  p u r p e  to the court ~ ~ i i i c h  tried it,  hut ~ m s  obliged 
to discl~wrge thr  prisoner. Rcn I - .  ISliir, 5 B. and C., 395; l2e.e 
7). B ~ r m c ,  7 ,2d. n l d  Ellis, 58. So that, althouqh tlic coiixic- 
tion be regular and lropei., an  error in a sentei~cc ~)lc*clutlcs the 
power to givc a ~ i p h t  one; and from the recent case of O'Con- 
nell. such sccms still to he declr~ed law bv the highest tribunal 
in t!iat countr ,~ ,  as upon the rewr.al of the judgment in the 
House of Lords the accuscd T i m  not snit  back for a proper 
sentence, but discharged. W e  oxin that  we (+an perceive no 
good reason for the rulc;  and therefore that  we consider the 
L e d a t u r f :  of the State wise in har ing  altered it,  as we think 
has been done. In prescribiny the jurisdiction of this Court, 
the statute enact3 that  the Courr shall hare  power to determine 
all questions a t  law brought before, i t  by appeal frorri a Supe- 
rior Court, and in  every caw Inay rcnder such sentence wnd 
judgment as on inspection of the whole record i t  shall appear 
to them ought i n  law to be rendered theroon; pro7;ided that, in 
criminal cases, the decision of the Supreme Court shall be cer- 
tified to the Superior Conrt, which shall proceed to judyu~ent 
and sentence agreeably to the decision of the Supreme Court 
and thc l a ~ w  of the Statc. I t  thus appears that  this Co111-t in 
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no criinirial cases g i ~ e s  judgment-either modifying or (462) 
even affirming the judgment below. But  it decides upon 
the nhole record what ought to ha \ ?  been the judgnient, and 
certifies that accordingl:; to the Superior Court, nhere, as the 
case map be, a rewzre dt: iiozto is  anarded or the former judg- 
ment reproriounced, or modified, as directed by tllii Court. The  
deferidant is not before this Court x t  all, but rmini i~s  belov, 
a i d  a transcript only is  sent herc : a d  our decision upon tha t  
is remitted to the Supcrior Court for f~wthel. proceedings there 
in confornliiy to it. I t  is clear, thercfore, that  this Conrt may 
say, not oidy that a r r o n g  jcdqlmnt \lab before givrn, but l l~hnt 
mould ha re  b c w  the right me ,  clnd that the Su lwio r  Court is 
to proceed accordingly. The pov-er of tliiq Court in prcscrib- 
ing the j u d p m t  is, iuderd, ~recessnrily quhjeci to the liaiita- 
tion that. n-licrc, the punirl~nlent is discretionary, the kind only 
can he p r ~ h b e d ,  leal ill:: t h ~  rimisure to the judge on the cir- 
cuit. Such has been the course since the Court was constituted, 
we beliere. ,C. 2, .  l i c m  t ~ ( i / .  8 S. C., 3: 8. C.  Ycrltcs,  11 S. C., 
187, and S. 1'. Y r n b o r n ,  IT, S. C.. 303, are examples of i t ;  and 
there have been mally others. 

The  Court thercfore holds that  the judgment of death m11.t 
he reversed, and the case remitted to the Superior Court l-rith 
directions to proceed to pass sentence on the priioner, upon the 
conviction, of fine or i m p r i ~ o n n ~ e n t  or both, a t  the discretion 
of the Superior Court, and also to give judgment against him 
for the costs of the prosecution. 

PER Cuxmnr. Ordered accordingly. 

Cited: S. 1;. Cla7lL, 52 lT. L'., 168; S. C.  Leak, SO S. C., 406; 
S. 1 ' .  TT7attc. 52 3. C., 6.i9 ; 8. L.. Slagle, ib., 654, 5 ; S. P. Per- 
kins, il)., C q 3 ;  ,S'. 1 . .  Etrvoil ,  86 K. C., 676; S. 1 ' .  Sta to~ , ,  68 S. 
C., 635; S. c. Luniw,  S9 N .  C., 519; d. v. TT'riqht. ib. ,  210; S, v. 
Ed7ru~~Zs, 90 S. C., 710; 8. 2.. G'1cc11 ,  92 N. C., 7%; S. T .  Gold- 
s t o n ,  103 S. C., 326. 
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(463) 
TIIE STATE v. IIESRT, A SLA~I :  

1. There cannot be a constructive breaking, so as to constitute bur- 
glary, by enticing the owner out of his house by fraud and 
circumrentioll. and thus inducing him to o ~ e n  his door, unless the 
eutry of the trespassrr be immediate or in so short a time that 
the owner or his family has not the opportunity of refastening 
his door. 

2. As where the o\\:lcr, by the stratnqeni of the trts:)assPr, mas d e  
coyed to x distance from his house, lenvin!: his door unfastened, 
and his family nerlected to fasten it after his de~nrture, and  the 
trespaser. at the exl)irntion nf ;rbout fifteen minutes. entered the 
houw. without brealiilig any I):rrt, but Il~rourh the unfastened 
door, with interit to connuit a felony: Held,  that this was not 
burglary. 

1:r VFIS, C.  J., ilihseuted. 

APPEAL from the Superior Court of Lam of I~OEESON, at  
Spring Term, 1849, Cnldwell, b., presiding. 

The prisoner is indicted in this case for burglary, in entering 
the dwelling-house of James McSatt  on a certain night in Jan- 
uary, 1849. The said McXatt and his wife were the only wit- 
nesses examined for the State as to the breaking, entering, rob- 
bery, and hour of the night. McPu'att stated that about 4 o'clock 
in the morning he was awoke b ~ -  the noise of some one not fa r  
from his house, as though in distress; that he got up and re- 
moved the chair with which the front door mas fastened, and 
opened it, and heard from the same direction some one say 
something about fire; that he did not understand what was 
meant, and he advanced some sewnty-five yards towards the 
person who made the noise, and asked, "What do you say?" and 
the reply mas, "Jimmy i\lcNatt, your mother's plantation is on 
fire"; that he immediately returned to the house, ordered his 

horse, put on his clothcs and started to his mother's, dis- 
(464) tant two miles, and ordered his servants to follow him as 

fast as possible; that hc lcft no one at home, except his 
wife, child, and a srnall servant girl ;  that he went ns fast as 
he could, i t  being very dark when he started; that he passed 
near the place from whence the noiv issued, but snm no onc; that 
when he got l o  his mother's, he found the family asleep; that 
there Tvas no fire about the plantation, and had h e n  no alarm 
about any; that in conversing with his mother, after he ~ m k e  
her up, thcp concluded that he might hare been mistaken, and 
that the fire was at  one Lancaster's, a near neighbor; t h ~ t  he 
went by Lancaster's and found there had been no fire there, 
nor did he linow of any fire happening in the neiglhorhood that 
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had never seen the trunk nor its contents since. She stated 
that, some short time after the negro left, she started towards 
her mother's house with her child and the sermnt girl, and it 
was thcn dark; that the occurrence happened on Saturday morn- 
ing before day. And she also stated that the prisoner was 
brought before her some time tlfter this, and she knew him, and 
she swore to his identity on the trial. 

One White was called by the State, a d  he testified that, the 
Tuesday night before this transaction, he heard tho pris- 

(46G) oner and one earl ox^, a white man, in conversation; that 
the said Barlom said to the prisoner, "You must break 

open J imni j -  M'.lcNait7s house and yct his inoney,"to mhich the 
prisoner made no reply; that the prisoner told Barlom to let him 
have two gallons of whiskey; that Barlow let him have them, 
and thereupon Barlow said, "If you don't do what you prom- 
ised, I will Bill you." 

I t  was contended for the prisoner that there was n o  such 
breaking tha t  wculd constitute burglzry, supposing the doors 
to have been fastened, and that if tlie prisoner entered with the 
intent to steal money, he could not be convicted under the bill 
of indictnxnt, as it charged a robbery of goods and chattels; 
and further that therc was 120 eridence that the prisoner was - 
the person who made !he outcry. 

Tho court charged that if the prisoner made the outcry de- 
posed to, for tlie purpose ol decoying EcKat t  out of the house, 
and told a falsehood xbout the plantation being on fire to decoy 
him off, with the intent t o  eriaLle him to enter and steal and 
rob, and he entered the house at the time deposed to and com- 
mitted the robbery deposed to, it ~ ~ o u l c l  be such a fraudulent 
and constractive breaking as would cmstitute a burglary, if 
the door mere fastened as stated bv the witnesses. And the 
court further charged that, though the prisoner entered the 
house of McXatt with the intent to steal the money, yet if he 
committed R robbery as to the articles charged in the bill of 
indictment, it was well supported. 

A new trial mas moved for, because there was no evidence 
that the prisoner was the person who made the outcry, and be- 
cause of misdirection on the part of the court as to what consti- 
tuted a constrnetive burglary: and also because of misdirection 
as to the last point raised. A new trial was refused. 

Judgment pronounced, and the defendant appealed. 

(467) Attorney-General for the State. 
Strnnge for defendant. 
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PE-mson-, J. T e  concur 154th his Honor that  there -was evi- 
dence to be left to the jury (and n e  think strong evidcilce) t ha t  
the prisoner was the person xl1o made the outcrr  a i d  gare the 
false alarm of "fire." 71-e rlso concur with him that  ?here was 
evidence to be left to the jury of the felonious in t e~ i t  charged 
in  that indictment. 

But  as to that part  of the charge r l i ich  r e f e ~ i  to the bur- 
glarious breaking, there i.: n clifEerencc of opinicn betnecn the 
members of this Cour t ;  ancl I proceed to girc ing o v a  o;>iiiion. 

The prisoner's counsel r n o ~ e d  the court to clinrge " t h t  tliere 
was no siich breaking as vould conrtitu4c a burglar?." 

The court charged "that if the p1~;soncr mncle the outcry for 
the purpose of decoying Nr.. ITcSntt  out of the hcuse, and tnld 
a falsehood about the plontatioll being on fire to decoy hiin off, 
with the intent to enable him L O  enter, to steal and rob, 2nd he 
entered the house a t  the time deposed to, ancl conzniitted the 
robbery, i t  n-ould be such a f rnuddent  and coilstructive break- 
ing as would constitute a burglary." 
I am not willing to extend the doctrine of c o n c t r r r c t ~ ~ ~ e  l8reu:i- 

ing further than the decisions have already carried it. I n  my  
opinion, the charge of his Honor goes beyond m r  of ille cases 
cited in the argument, a i ~ d  nn r  tb? t I h a v ~  nlc t  T i  ith. 

Constructive brcnking, as distinguished from nctiial forcible 
breaking, m a r  he classcd under the follon-ing herds : 

1. When entrance is obtained b~ ihrents, as if the felon threat- 
ens to set fire to the house unless the door is opened. 

2. TThen, in consequcncr of x-iolencc cornlncnccd or (468) 
threatened in order to obtain entrallce, tlic onner. n i t h  a 
view more effectually to repel it, opens tlic door and sallies out, 
and the felon enters. 

3. T h e n  e i l+?anc~ ic n h f r i n ~ d  hv p~.ocuring thc scrmnts or 
some inmate to remove the fastening. 

4. T h e n  some process of law is fraitdnlcntly rc-sorted t o  for  
the purpose of obtaining nn e n t r a n c ~ .  

5. When some trick is  resorted to to ixducc tlle oTner to re- 
move the fastening and ope11 the door, and the Fclon wterq;  as, 
if one knock a t  the door, under pretence cf b u ~ i n r s ,  or  co:int~r- 
feits the ~ ~ o i c e  of a friend, and, the d o o ~  hcinn opened. enterc. 

I n  all these cases, althouch there is  no i1ctiro7 brcnLino, there 
is a breaking in l a v  or by constructio~l : "for the l a ~ r  d l  not 
endure to have its justice defrauded by cuch eva~;ons." I n  all 
other cases,  hen no fraud or conspiract is made use of or vio- 
lence commenced or threatened in o d e r  to obtcrin 077 entrance, 
there must be an  actual breach of some part  of the house. 2 
East, 484, 489. 

32.5 
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A sixth class is added by statute 12  Anne, when one, being 
i n  a house, conceals himself, and a t  night rifles the house and 
hrenks m:t. - - 

Two reinsrks may be made upon all the adjudged cases of 
constructive breaking. 

There is no case w h m  the entry >,;as not made irrzmediately 
after the fastening was removed, or so soon therenfier as not to 
allow a reasmable time for shutting the door and replacing the 
fastening. 

There is no case when the artifice resorted to was not appar- 
e n t l y  and ezp,-essl3 for the p u q o s e  of getting the fastening 
r emo~ed ,  whereby to gain admittance without breaking it, and 
so "defraud tllr! l n ~  d its jiistice ~ J Y  an  cvusio~z." 

I n  this case tho entry was not i rnxed ia t e .  Fifteen minutes ex- 
pired, during which there n as ample opportunity to re- 

(469) place the fastening. I t  was gross neglect not to fasten the 
door and put the dwelling under the protection of tke law, 

so Car as the fastening was coiice~nrd. This highly pma l  lam 
was not intended for the protpction of thobe mho neglect to fxsten. 

Upon this ground I think the chalge was wrong. Yf a felon 
actually breaks, ns By boring thronglt and renioving the fasten- 
ing, on one night, and cntcrs the nest night, i t  is  bul-glary; but 
if the owner finds it out and leaves i t  so, even although it be for 
the pvtrpox of c4pl~rehending the felon, it would lint be hurplary, 
for  the fastenixg mas not relied upon. 

I also think the charge w:~s wronc u p n  the other ground. 
I f  one, illtending to go a t  night 2nd rob n housc, fcll the oT.vner 
dur;ng the preceding dzp that  pomc friend a t  2 distance, say 
twenty miles, vishes to sez him on urgent business, and, by this 
fa lw word, induces him to le.1~,9 lmnc and gqes a t  night, "ids 
the d3or unfasiened, enters and steal\, i t  is lioi burr larp ;  be- 
cause it m-. the ileglect of the owner not to f:~sten his house, 
and b-cnu-c it could not be cnppcwi 1;) have been the pu7psc  
of the felon eo procwc the d ~ n , .  to be l c f i  u?zfastened as well as 
to get iIlc owner out of the w2y. 

i n  t l i i ;  case ihe apparent pi1rpov ::.as to induce McNatt  to 
lcaw h c ~ c ~ .  It may be thbi t ! ~  nuqv,Se also was to have the 
door uxf: s t ~ n e d .  a t  the time i; ;\a(; rhe des i<p  of the prisoner 
to ecteiV. but this !atter nrac .lot the apparent purpose and was 
a remore and contingent c i r c ~ m ~ t - a n ~ c ,  and, in all probability, 
was no t  c-tlcdated upon; for it w ,  reasonable to suppwe, after 
McNat t  left home a t  niyht, his wife would in common prndence 
secnre the door. At  all events, w h t h e r  this laiter purpose was 
entertained by the prisoner, as mt.11 as the apparent purpose of 
inducing McNatt  to leave home, n7as a matter of doubt. 
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As the interval between the time of the artifice and the entry 
increases, the probability that  this double purpose esisted dimin- 
ishes. Heye the interval 1 ~ 3 s  fifteen minutes, and it cer- 
tainly necessary for the jury to find that there was (470) 
this double purpose, to justify a conriction. 

I admit the on~issicm to charge in a particular m y ,  or to 
draw the attention of the jury to a particular distii~ction, is not 
error, unless it Is suggested and the judge is requested so to 
charge. Cut  i t  is error to iay down a proposition x-hich is not 
true and is calculated to mislead by ixducing the jury to retnrn 
a rerdict ni thout pas4ng upon a material fact. 

The charge is, if the outcry rvas made to decor X c N a t t  out 
of the house arid the falsehood was told to cleroy him oil ,  with 
the intent to enablrl the prisoner to cuter, it v a s  a constructive 
breaking. T17hat is the meaning of this l IIon- m s  the pris- 
oner to be enabled to enter?  Obj iol:sly, by getting X c N a t t  
out of the l ioux,  and decoying him off, so that an entry could 
be made in his absencc and ~vi thout  opposition by him. This is 
the only i,,ct to ~ r l ~ i c l i  the j111.y were called upon to respond. 
The proposition does not inrolve the further fact, that the in- 
tention t i  uc r ~ i s c i  to enable tlie pri-omr to enter, by having the 
door left unfwstened, a t  the t i n i ~  he designed to nia1;e the entry;  
and. therefore, the proposition is not true in  point of Ian.. I n  
other words, the juiv ncre only to  find the single intent of being 
able to enter by getting X c N a t t  off, and not the double intent 
of being able to enter by gettinq him off and nlso having tlie 
door left unfastened, ~ ~ h i r l i  latter fact is material to a conrie- 
t ion;  admittin?, for the sake of arglment, that  the entry need 
not be made immediately, or so soon after the door is opened 
as not to allov time to replacrl thc f:istening, as insisted upon in 

-ell. the ground first t J 1  
I think the j~dgi?;cnt should be reversed. and o cellire de nG1'0 

:~-xardecl. 

N a s ~ ,  J. Bnr~.l:iry i~ clefined to be a hrcakinq and (471) 
entering the cl~~cllinq-hollse of another, in the niqht- 
time, with intent to commit a felony. To conctitute the oihnsc, 
the b r e a k i ~ ~ q  and mtcr ing  ~ n u s t  coinhinc. The conmlon Inn. 
ha$, i n  all times, ~ . e ~ a r d e d  with peculiar tenderness the dwcll- 
ing-lionseq of the citizens. and judqes, to cttrry out n h a t  1 7 ~ 3 ~  

a ions con--idcrec! the intrntion of the lam, have in t l i e i ~  ndjudic t '  
of   hat ?hall hc a b i enk i~w and an entry, resorted to a svstem 
of refinement ~ ~ h i c h .  ill inv opinion, is too regardless of buman 
life. The strugglr seem.. to ha re  been, ~ h o  should he the most 
ingenious in  f indi~lz r cvon-  f?r brin,n;ing c a w  within the graFp 

227 
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of the law, rather than in finding reasons to temper its severity. 
The old decisions, as well as many of the modern, will, upon 
esaruination, justify the remark. The n-orcl break is one of 
familiar use and meaning. I t  incans to separate by violence 
the parts of any particular substance or thing. To break a 
house, therefore, ~vould, in common parlance, be to break by 
violence any part of it. This definition was, at  an early period 
of' the history of the law upon the subject, laid aside, and a 
breaking was adjudged to be any riolation of that lnode of 
security which the occupier had adopted. Thus, not only the 
picking of a lock, a turning of a key left in  it, and thereby 
unlocking it, but the lifting of a latch or the raising of a uin- 
dow, kept in its place only by its own weight, have all been 
gravely adjudged to be an uctual breaking. 1 Russ., 2 ; 4 Black. 
Com., 224. But another specics of breaking mas invented by 
the judges, called comtructicr breaking. I t  would seem that 
the lifting of a latch would hare been sufficiently constructive. 
But cases were brought before the courts in which the proprietor 
of a house himself removed the fastening of his door and opened 
it, and when so opened the trespasser entered. I t  was adjudged 
that whenever the opening of the door mas procured by fraud, 

threats, or conspiracy, it m s  in law a breaking. To 
(472) complete the crime, h o ~ ~ e v e r ,  it was necessary that the 

felon should enter the house. I n  colnnion understand- 
ing, to enter a house is to go into it. B L I ~  we are told the law, 
which is common sense, does not meail such an entry. But, if 
in his effort to get in, after having so procured the door to be 
opened, or rh i l c  i t  is shut, any poi-tion of his person, or of his 
limbs, enter, however small the part be, or how small the dis- 
tance may be that i t  has been v7ithin the four walls, the bur- 
glary, so far  as the entering is concerned, is complete. 

Thus when thieves came to rob a house, and having, by 
threats, induced the owner to open the door, a contest ensued, 
and in the strugele one of the prisoners discharged a pistol into 
the house, and, In doing so, his hand was over the threshold, 
hut no other part of his person, "by great advice" it was ad- 
judged burglary. I n  another case, where in breaking a window 
in order to steal something in the house, the prisoner's finger 
went \\ itllin the house, i t  was a sufficient entry to constitute bur- 
ylary. Rc~.c 71. Davis, Russ. and Rey, 499. This was decided as 
late as 1823. These cases are referred to as examples of the 
triumph of zeal and ingenuity over common sense. I n  a popu- 
lation so dense and corrupt as that of England, such refinement 
and severity may be necessary. I t  cannot be so here. I am 
utterly opposed to these constructive burglaries; and whilst I 



N. C.] JUNE T E R X ,  1849. 

acknowledge the authority of adjudicated cases. and might be 
constrained even to follow the finger case, I cannot coriserlt to 
go one step further. TT'hile I am not disposed to take o w  stone 
from the heap, I am not disposed to add one to it.  I n  rnv vien-. 
the prisoner's case does not come within any decision n hich hac 
fallen under m y  notice. I t  is admitted thnt. if the felon enter 
through an open door, he  is not quilt? of burglary; because. 
say the authorities, he has coinnii+ted no violence in maliitig his 
entry. I t  n a s  the follv or ncgliqencc of the o\rner to 
lcarc his door open or nn fa - t end  in any In!.. I n  this (478)  
caw the door of the house v a s  not fastened in the u w a l  
n7ay, or  in any way, when the prisoner entered. On behalf of 
the State i t  is  admitted that the breaking by the p r i ~ o n c r  xa4 
not an actual. but a constsucti~-e, breaking. The priwncr did 
unquestionably procure ihc door to be opened by fraud. To 
me, however, i t  appears to bc adding another mesl~  to the net to 
hold that  his entry brought hini n i th in  the .cope of the cases 
that have gone before. The  c:m states that. upon the noisc, 
made. 110 doubt. by the prisoner, the prosecwto~* opencd tlie outer 
door of his house, which had been faitcncd ~r l icn  he \rent to bed 
in the xvay described in  the carp. After openinfr tlie dooi., he 
7 ~ 3 3  induced to advance to a frn1c.c abo~i t  mwlt r - f i re  pnrdr off. 
 here he was informed that  his mother's plxlltation T:I~ on fire. 
How long this conversation contiln~cd n c  are not informed. On 
receiving the information. hc ret17i:rled to the honw. orderrd his 
horse, and dressed hinirclf. H e  immediateh started for his 
 noth her's, leavinq the ontcr dons open o;. unf:l<tcncd. Some tcn 
or fifteen minutes thercnftcr the priqoner entcrccl tlrc h o u v  
through the unfastened door. Thiq. in lam-, is not a felonious 
breaking and entry, and amounts only to a treqpns.;. TTc hn\c  
qecn that it is  an  escential ingredient in the con.truction of tllc, 
burqlarr  that the security, ordinari l-  prcridrd by thc ox7ncr 
of the house, shall be violated. and, according to the authoriticq, 
i t  make. 110 difference how  light thnt qc~curity 11i:rv he. .ind 
if the entry he made thronqh a windov which iq left open. or 
tlrroiich :I door which iq open nr Icft nnfnstcncd. xrhic2h i.; the 
qamc thin?. no burglary can ha conimittrd I t  is the n o q l i q ~ n ~ !  
of thore to ~ ~ h o l n  the law extends th i i  p\trcmc. protection that 
s t r i ~ )  i11(~it1 of its quardinnship to the extent of txliing the life 
of n 11llun:ln lvinq. I n  the pri.oncr'~ rnqe the 1voseciitor had 
ample tiuic, :~f tpr  returning to tlte ho~isc, to  prolidc for its qecn- 
ritv dn r i l~g  llis nlwnce: and those of hiq f : l lni l~ who nere  
l ~ f t  hchind had ample time af t r r  hi? departure to recure (474) 
t h ~  d o o ~  in thc Tray it WRS usunllr fastened. 

To conititute burglary, vliere there is no actual, hut a con- 
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structive breaking, the entry must be simultaneous with the 
opening of the door, or follow i t  so immediately as to preclude 
the owner from the power of shutting or refastening the door 
before the entry. I can find no case where this was not the 
fact in a constructive breaking; and it is right it should be so. 
The  penalty is too high to be exacted in favor of him who mill 
not take the ordinary care to protect himself. The  case has  
been aptly put-suppose the prisoner had, a t  12 o'clock the pre- 
ceding day, informed the prosecutor that  a t  1 2  o'clock the suc- 
ceeding niqht his mother's house was to be robbed; and, after  
night, he had gone to his mother's, leaving the door open, and 
the prisoner had tlicn entered; would that  amount to burglary? 
Suppose in this case the mother's plantation had been twenty 
miles off, and the alarm had been given by the prisoner an  hour 
in  the night, and the prosecutor had gone to his mother's, leav- 
ing the door opcn, and an  hour before da;y the prisoner had 
entered-could that  have been a burglarious ent ry?  Suppose, 
again, that  N r .  McKatt. aftcf. having been induced by the false 
represcntation of the prisoner, to open the door, had retired to 
bed, leaving the door open, and the prisoner had then entered- 
could that  be a burglarious ent ry?  I think i t  1-ery clear in Inw 
it would not i n  either of the cases sul~posod. The owner of the 
house, i n  each case, would by his negligence have d e p r i ~ e d  him- 
self of the kig71 protection prooidccl for him, and left the crime 
to be punished aq a misdemeanor. Tn the last c a v  snpposcd i t  
surely mas as much his dutv to claw and fasten his outer door, 
when he retired to rest the second time, as i t  ~vaq 11rhn11 11e re- 
tired the firqt time. It may oftcn prove very difficult to aqcer- 

tain what time elapses betmeen the opening of the door, 
(47.5) so procured, and the entry of the prisoner: and still more 

difficult to fix judiciallp when entry is simultaneoiis with 
the opening. All I can sav is that if such a length of time 
elapses b c i ~ w m  the acts as to enable the owner to close and 
secure his door, no attempt b ~ i n g  made by the prisoner forcibly 
to prment  it,  thr  prisoner will not be guilty of a bl~rglarious 
entry, if tlic door be olwn o r  not fastened in some way when he 
docs e n t ~ r ,  which iq the case here. I do not  consider ~ n y s d f  as 
t r a ~ ~ l i n g  cut of the rword or the bill of exceptions. Tn his 
argi~:niwt belon-, ii-hicb is inserted in his exceptions, the pris- 
oner's counsel inqistcd that, admitting the facts to be as the 
State claimed them to be. i n  law the prisoner was not qniltv of 
burglary. Tt was not necessary he should ask from the court, 
more specifically, a charge to that  effect. I agree with him. 
My remarks have been entirely confined to the burglarious pa r t  
of the charge against the prisoner. 
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I agree with J u d g e  Pearson, that there was error in lam in  
the judge's charge, alid for that  error the judgment must be 
reversed and a reni7.e cle novo awarded. 

Rurrm, C .  J., dissenting. Wletlier there was 3 hrenking of 
the house by the priconer, in the eye of the lav ,  depends oa the 
incpir>-, nhether b r  fraud he procured i t  to be opened, to the 
il~iclit he might c ~ ~ i e r ,  nnd then. availing himcclf t h e o f .  he 
did entpr, pursuant to the first intent. For  if one, findinq a 
house shut and i~ltending to enter i t  and stpal tllelefrom. instead 
of rettinp ii open h>- directlv forcildr bleakirig i t  in his on-n 
person, effect4 his purpose of gettinc i t  open by :I stratagem or 
t7ic.k on the inn1:atec. ~xhe rc5 -  he ic enabled to e n t ~ r  in the samc 
manner 3s if LC had broken the house from v-ithout, that is 
n h a t  ic c ~ l l e d  a conitructiw breakiriq. *lqn:nst its beinp so 
hcld there is no r tnmn vhatcaer. The meaning is, simply, that. 
by construction of the I ~ T ; ,  the accuced rir iually and in 
eukst:l:lre did brcak thc house of which he effected the (476) 
oprwil~q by suc11 frnuilnicnt c o n t r i ~  ances. The definition 
c r  bulpl : ;~~-  cfinnot mi !end us :.t thic d,17 ky the use qf tllc tcmn 
"bltnliill" " since the same law which qives that definition fur-  
nlqlle- :lr also i x  ith :I definition of "breal;inr," as t hve in  u s 4 ,  
n hich i i~c ; . .d~s  both tlic actual and constructil-(. brcakincs wh ic l~  
are rnwrinlicd in tlw books. I n  truth.  therl, the one kind of 
brraiiinc ; P ,  bv the common l a ~ i ~ ,  just as effectual to co~l. ; t i tut~ 
b;lrgl'!I v as the otllcr ; a rd ,  therefore, the only qucqtion in 7ui.h 
clcci i i  nhethcl- tlic'l-r n a s  n breakin? of pither k i n d  Thme 
is no doubt in thiq cnhc rs  to ill? f::lsehood and f ran4 hs- ~nhich  
the prisorjer contl i~crl  to  cct the h o n v  opened. T h ~ r e f o l e ,  t v r '  
rrmnining qijc-tion is only whether. a t  the timn of adopf!'rq t h ~  
ar*tifice. the object of thc  plisovcr n a s  by that xeane  to obtain 
the entrance. ~ h i c h  h r  cc soon cffected. to the actual e-iist- 
encp of the intent. the inquiry is purely one of fact, and fell 
to the ju ly :  and it ..,,. :-i1301~cr!v left to them, if the c i r u m -  
ct?nces under nhich  the house s ~ n s  o ; ~ r n ~ d  and the entry niadr 
arc silch as, in ~ o i n t  of Inn. si ill allow an intention to enter 
to 11c inferrwl frolil tlicnl. Tt ~ o u l c l  wm to be r e rv  singllar  
that i t  sliould he liolrl thr t q11c11 nn intmtion c2:lnnot ly , i l lv  bc 
found ~1711~11. proha1rl.c-. n?t one ninn in ten thcmianrl 3' d d  h ~ s - c  
a do~ibt  in  hi. oirn ~r?;:,il that tllr eolc o h j ~ c t  of the lv i .on~r  
~7::s to rob th- I i o v ~ . .  :illcl to t h a t  mrd to y t  i t  open hv the 
artifice with nhich Ire hwnn hie opcr~t ions .  The 3111~' fact  on 
mhich a difficu1t~- i i  moclr. on t h ~  point is. t h r t  t l i e r ~  n a r  an 
intervrl of tcn P r  fiftecn nlinntcs hetxecn the opwinn of the 
door and thc ~ l ~ t r p  of the prieori~r. Tf the in-iqoner h 1 1  fn rwd  
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his way in as soon as XcNatt  undid the fastenings of the door, 
it is admitted that would be a breaking by construction of law. 
T h y ?  Because the entry was so directly connected with the 
opening of the house that it \iTas apparently the purpose of the 

artifice to get the house open, and the purpose of getting 
(477) the house open to gain admittance. But how far, as a 

matter of ratiolial inference, i.; the appearance of those 
purposes impaired by the lapse of a niinutc, of tno minutes, of 
five, or fifteen, before ihe entry be actually made? I t  seems 
to me, in no degree whaterer; especially, if it be s e a  that, 
durii!g the interval, tlic vnner of the linuse Tras kept i11 the 
same btate of deccption by 1%-hich he nas  induced to open the 
house, and, ,by it, is prevented from closing it again. At  all 
events, the force of the icference and of the delay which tends 
to rebut it is for the jury to estimate, according to the conduct 
of the party throughout and all the attendant circumst2nces. 
As inclicati~e of the intent with which the opening or' the house 
lws  procured, there is no rule of law or reason requiring that 
the entry shoidd accoIrlpany or immediately follow the opening. 
I t  is sufficieiit, as it appears to me, nhen the felon gets the 
house open by fraud, that, by means thereof, he also keeps i t  
open until h(. can conreniently cn t c r ,  and lie makcs an entry 
so soon after the oripinol opening as to constitute the whole one 
transaction, aiid satisfy the jury that, from ihe beginning, that 
was the purpose of getting the house opcned. Tlle lam does not 
mean that the felon must rush into the house in the present 
n~oment of its being oprned, so as not to afi'ord the slightest 
opportunitp for the omner or anp nmnber of his family to close 
tlie door. I f  it did, the whole doctrine of fraudulent openings 
would be at  an end. Suppose it to be effected by the abuse of 
process; that the head cf the family is required by an officer 
to surrender upon a warrant for a feloup, and he opens the 
door, comes out, and places hiinself in custody; five minutes 
are spent in the yard in putting the mail i11 irons, and no one 
of the party enters until the proprietor is bound and secured; 
but, as soon as that iq done, they proceed to rifle the house. 
Surely, that is not the less burglary because the man of the 

house did not call to the inmates, as he came out, to shut 
(478) the door behind him, or because nnx i~ ty  for him brought 

his wife and children into the yard, inaking them forget 
to secure the house from robbers bp lockhg the door against a 
company, pretending to act as the officers of the lam, and there- 
fore prima facie entitled to confidence. So, if the entry be by 
conspiracy with an inmate, upon an agreement that the house 
shall be opened and the entry made a t  midnight. The man on 
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the inside is punctutd to his engagement, hut the burglars find 
that people are still up  in the houje or neighborhood, arid for  
that  reason do not enter then. but do. when things get quiet, 
an  hour afterwards, and conimit the robbery. That  is not the 
less burglary because the onner niight haye closed the docr in 
the interral. For  he could not be e ~ p w t e d  lo do so, being asleep 
in  bed; and for that reason the !an  ill not d e p r i ~  e his 11nbit:~- 
tion of its protection. I f ,  indeed. tllc onilci. in the iuterral find 
his door open, and he  ill not close it, :nid the felons enter after- 
wards, that  n d d  be a different cacc: hecai1.c the omission is 
not occasioned hy tile cont r i~ancc  of the thief, but is the onner'a 
onn  fault. But vhen  the ovner is in no fault, and the rn t rp  
is  ultimatelp lllaclc bp nleans of thc opening obtained thro11q11 the 
perfidy of the s m  ant, it is in reason the same tiiinq. n het her the 
entry and the opminq bc ah=olutely conteml)ora~muq, or the 
former succeed the latter so soon as to elio~v that  i t  mis its 
intended. consequence. I f ,  too, the opening be 12)- the owner 
and obtained by artifice, and the oxrner l e , ~ r e  the 11ou.e open, 
and after he hare rraqoll to suspect a trick, a subsequent entry 
would not anzount to n breaking. But  if the firit cont r i~ance  
by which the inan n a s  led to open his house still operate to 
prevent him from closinq i t ,  and it was the intent that it shonld 
so operate, and an entrv he ninde within a aeriod which fur- 
nished no suspicion of the fraud. i t  i s  certainly competrnt to 
conclude, and fair, that  t h ~  entry v73s the object fronl the begin- 
ning, and, thc iefore. that tl1ei.e xi< n brcnliinr. If not, 
fraud is pnlpxl  bg its con t r i~  ance. and a decpired ma11 1479) 
is  recarded ::.: :L negligent onc n hen the deception is such 
as would i ~ n y o v  on the n1o.t wary. -1 m?n, for csample. calls 
a t  another's gate in the co1mtr~- at midnight, and asks for lodg- 
ings as an acquaintance, or aq a t rawler  n h o  has lost his wap. 
The householder, willing t n  admit one in distress,. go?. for  a 
servant to tulie the man's horce. and a t  that  hour 1t talirs ten 
minutes to get up a servant, and vhen  the host gets back Ee finds 
his pretended guest has plnndcred his house and pone. I n  such 
a case no human prudence n~oulcl hn r r  suqgested the neces=ity 
for locking the door, i n  order. durine the party's obwice on the 
errand, to keep ciut the man whom he is about to admi t  to the 
hospitalities of his house upon the plea of distress, nhich  turns 
out to be f a l w  Or. suppoct in thn: case that npon the h o ~ ~ < e -  
holdpr'q qettinc to tlw pate thc ctrancer falls on him and tllev 
make outcriw. vhich  alarm the family. and thcv, instead of 
closing the door, run  out to afford as4stance to the man x h o  is 
dorm, and n.liile the7 arc enmced in csamininp his wounds the 
felon avails himself of thc op1m1 ti1n;ty of enterins:  is it  not fit 



I N  THE SUPREME COURT. [31 

that  the jury should consider whether this condurt of the robber 
was not designed from the first to bring about just the events 
by which hc was 3ble to enter and steal, d though the transac- 
tion from first to last may have consumed five or fifty minutes 
or more? Here the prisoner fraudulently procured the door to 
be opened, and t h m  faliely affirmed that  the plantation of the 
prosecutor's mother was on fire; and he gave the information a t  
such a d i ~ t a n r e  and such a direction as mas calculated to mar- 
rant  the belief that  the informer mas h u r q i n g  to  he hre, where- 
aa he was skulking in  the dark and on the watch to make entry 
a t  ndvantage. Ho:v can it be suppo~ed,  when he entered a s  
soon as he thought it safe, that  such xvas not his obiwt at first 

and a12 a l o ~ ~ g ?  I t  is said it ought to Lc: it~ferred, be- 
(380) cause the prisoner could not h ~ o n  tha t  37cSatt  would 

go off and leavc his house opeu. or  tha t  his wife would 
not shut it. ,'idmit that  he did not kr~on- i t ;  yet lip might hope 
for i t .  and be willing to take the chances for it. with the inten- 
tion, should thoec thinqs so happeu, as they did, tli a ra i l  himself 
of them, a5 he did. It I n s  not the fault of X c S a t t  o r  his 
family, under the fraud practiced on tlicm, not te shut and bar  
the door against a man who, as hc tauqht them to think, had 
gone to a n o ~ h e r  place, and from whom rhey could ha l e  expected 
nothing but offices of gnod d l .  At  all ewnts, it  was proper 
for tbc jury;  and they hfive found the intention expressly, as 1 
conceirc. It is  true, the p-miding jndre did not put it to the 
j u r ~  in t l ~ c  ideilticd nords, thzt  they should inquire whether 
the prisoner N R ~ C  the outcry for the p u r p w ~  of getting the 
house oncned, n it11 the inti nt that  he rniqht en ;er. But he did 
sub~tnniial lv;  2nd i t  mo3ld seem impossible that  thc jury could 
h a w  understood the instrnction otlsrrwix. The ! :qxage  used 
to the jury n ~ s .  that  if the prisoner made the outcry for the 
purpose of dccoving XcKat t  out of the honsc, with ?he illtent, 
e t c ,  and Ilc did enter as stntcd in the cviibnce, 'i ~o11!d be a 
b : .d iuq  for the puq)oc;e of this offecse. Als X"S:iti XIS in the 
hou.;~, ::nd it was fastened inside. could t1.c. i:lr,~ understgnd 
tl::t IIP n a s  to cornc out of the house in  avj- other Ti7:IT; tlian by 
oyeniiig the house? I t  was. indeed. a d d d  r -  rl furt l lw inquiry 
for the jury wlretlie- the l ~ r i q o n ~ r  "deco\& OF" 3icTat t  with 
tE1c -:imp intent, nhich,  perhaps. m s  nrmt.c-~l?v nnd had brtter 
ha\(. bcrn omittt d ns an  irrc~1cv:mt mettw. 1 3 ~ 1 ;  ~.he:her i t  be 
or not. can make no diffewncr, for i t  could u ark n o  p:.ejrldice 
to tLe p:isoner, but nliqht ha re  been to hi? x d ~ ~ m r ~ ~ ~ , ~ q e ,  : ~ s  the 
jury, under the instructions, must haye + l i o ~ ~ I i t  illat it XIS nec- 
essary they should find the prisoner did 119th if thosc arts as 
ind ic~ t ive  of the intent, and therefore ~ ~ o u l c l  acquit him unless 
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satisfied as to both. But the, jury has found the prisoner (481) 
guilty, and therefore the intendment is that they did find 
both of the acts to have been with the intent supposed; and if 
both be, then each is, and the real point of inquiry is answered. 

For these reasons, my opinion is that the judgment should be 
affirmed. 

PER CGRIAAI. Ordered that the opinion of the majority of 
the Court be certified to the court below, that they may act 
accordingly. 

Cited: S. v. Willis, 52 N. C., 193; 8. v. Johnson, 61 N. C., 
187; S. ,u. Hughes, 86 N. C., 665. 

Wlicrr a lease is iunde, the rent to be lnid ill n part of the crop, the 
contrnct is cwcntorg. and tlie titlc lo  tlic crop iliadc is in the 
Irssec ulitil t l i ~  lessor's pnrt is srpnratetl and allotted to hill], and, 
therrfore. Iwforc~ that timc. the lcssor has 110 risht to take pos- 
srssion of :uiy part of tlie crol) \T ithout the ?ouseiit of the lessee. 

APPEAL from the Superior Court of Law of STANLP, a t  Sep- 
tember Term, 18-28, Pearson, J., presiding. 

I n  the fall of 1845 the intestate of the plaintiff and the de- 
fendant agreed as follows: The defendant leased to the intestate 
a tract of land for the year 1846, and was to find two horses 
and food for them. He was also to supply the intestate with 
provisions for himself and family duriily crop time. The in- 
testate agreed that the whole crop should be the property of the 
dcfcndant-onehalf he was to keep for the rent of the land and 
the use of thc horses ; tlie other half he was to keep until 
he was paid f o ~  t l ~ e  provisions and an old judgment, and (482) 
deliver to the intestate what was left. 

The intestate ~.litcrod and made a crop of corn, but died In the 
frill before i t  wns gathered. The plaintiff. who was tlw widow 
of the intestate, .gathered the crop. The defcndant, although 
forbid by the plnmtiff, took off most of the corn. The plaintiff 
then administered, and brought this adion. 

The court charged "that the crop belonged to the intestate, 
a? incident to his lease, and althouyh, at  the time of the lease, 
in considcrntion of the lease and the horses and prooisions which 
mcrc to hc furnished, and the old judgnm~t, the infestnte agreed 

335 
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that  the whole crop should be the property of the defendant, 
still thc title to the crop did not pass. The  crop was a thing 
not i n  essc., and the contract was not executed and could not be, 
from the nature of the subject-matter. I t  was ezecutory-gave 
a right of action for  a breach, but did not confer a right to take 
the corn against the d l  of the owner." 

There n-as a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

Ircdcll for  plaintiff. 
Strnnge for defendant. 

P~.zrtsos,  J. I t  is not necessary to decide the broad question 
upon 71 hich the case is put in the court below, about ~vh ich  there 
is some diversity of opinion; for  the case is  clearly with the 
plaintiff, and the conclusion to which the court hrlom arrived, 
that  the contract TVRS cmxvtoi.y. a i ~ d  not cnrcutcti, is sustained 
upon special grounds, which do not in\ olve the general question. 

First. The  contract on the part  of the defendant mas execu- 
tory as  to furnishing the t v o  horyes and food and the provisions 

during crop time. 
(483) Second. The contract on the part  of the intestate, as 

to the payment of the rent, was executory from the very 
nature of rent. For, in speaking of rents, Lord Coke says: 
"The lessor cannot reswve narcel of the annual nrofits. as the 
vesture or herbage of the land, or  the ZiXe; for that  would be 
repugnant to the grant. Co. I;it., 142." I t  would be an  exccp- 
tion of a part  of thc thing already grmtcd and inconsistent with 
the grant. Therefore, such contracts as the present are neces- 
sarily construed neither as  exceptions nor reserl-ations, but as 
covenants or agrecmcnts of the lessee to gire, (1s rcu t ,  as many 
bushels of corn as the half of t h ~  crop may amount to, or  deliver, 
as rent, the one-half of the corn that may be made on the land. 
I t  is simply a payment of rent, agreed to be made in corn, 
instead of money; hut i t  does not change the property in the  
crop, while growing or when gatllrred, until i t  is delivered to 
the lessor. Deaver v. Rice, 20 N. C., 567. I t  is like the case 
of an  overseer whose Tmges are to be paid in a share of the crop. 
He has no right to the thing itself. The  property is in the 
emploper until a di~rision and delivery. 

I t  is clear, for  these reasons, that  the contract, as to tlzc rent, 
is executory, and being entire. and executory as to a part, i t  is 
necessarily so as to the mhole. 

I think the judgment below should be affirmed. 
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NASH, J. This is  a n  action of trover to recover damages fo r  
the conversion of a quantity of corn. The case is:  The defend- 
ant  by parol leased to the plaintiff for one year a parcel of land. 
It was agreed the defendant should furnish two horses to work 
in  the crop, and their necessary food; and the defendant, fo r  
the rent, was to let him have one-half of the corn raised and 
to pay him, out of the residue, claims which he (the defendant) 
had against him. After the crop was raised and honsed 
the defendant, against the will of the plaintiff, hauled i t  (454) 
away, o r  the largest portion of it. 

H i s  Honor instructed the jury "that if the intestate had 
leased the land for a year the crop belonged to him as an inei- 
dent of his lease." We do not deem i t  necessary to notice the 
subsequent part of the charge in connection with this pa r t ;  be- 
cause we belieye that, whether the reaqon g i ~ c n  mas or was not 
correct, the judgment must be affirmed. Ileavcr I , .  Ric.~, 20 ON. 
C., 567, is decisive of the question. I t  mas there decided that  
where, in a lease either by p r o 1  or in writing, the rent  is re- 
served to be paid in kind or in a, part  of the crop, the ltwmr has . 
no lien on the crop, whrn raised, and, until a portion be set 
aside and apar t  to the lessor, the whole belongs to the lessee. 
I n  this case the title to the crop of corn was in  the intestate, 
and "the defendant7' ( in the languaqe of the court) "had no 
right to take the corn against the will of the owner." His  so 
taking it was a conversion and gave the plaintiff a right to 
maintain the action. I f ,  after the crop was made, the lessee 
had refused to allot to the defendant his share, the latter could 
have maintained an  action on the case for the violation of the 
contract. 

I n  the course of the investigation of the case in  this Court i t  
was urged that the contract between the parties, as i t  respected 
the corn, was for an  interest i n  the land, and, therefore, void 
under the statute of frauds. Rev. St., ch. 50, sec. 5. We do . 
not think so. Thc  agrcenicnt on the pa r t  of the defendant to 
receive his rent in a par t  of the crop did not constitute an aqree- 
ment on h is  par t  for  any interest in the land during the lease, 
and if, by any casualty, no crop was raised, he could hare  de- 
rived no benefit from his contract. This principle is drcided 
in Emns  v. Roberts, 5 Bar. and Cr., 829. There the question 
was whether the verbal sale of a then growing crop of potatoes 
was a contract or sale of land, or  any interest in or con- 
cerninq them, within section 4 of the statute 29 Charles (435) 
11. The  court saps i t  is not, but that i t  is a contract for  
the sale and delivery of things which a t  the time of delivery 
would be goods and chattels. That  was a much stronger case 



I N  THE SUPREME COURT. [31 

than this. The lease in this case mas for one year, and although 
by parol, mas good and valid. The rent being reserved in kind, 
tha t  is, a par t  of the crop, the title to the whole crop, when 
made, was in the intestate Ross. I t  was contended by the de- 
fendant that under the contract he was entitled to one-half of 
the crop raised to pay his claims, as i t  mas mortgaged to him 
for that  purpose. The  answer is that  the property, the corn, 
was not in such a situation that  it could be mortgaged. The 
plaintiff was entitled to maintain her action. 

PER CURIAM. Judgment affirmed. 

Cited: Hutchell v. Rimbrough, 49 X .  C., 164;  Wnrbritlon v. 
Sacage, ib . ,  384; Harrison v. Ricks, 71 N .  C., 11 ; Hozuland v. 
Forlaw, 108 N.  C., 569. 

TrIE STATE r. AI,r,EN HOWELL. 

Upon a quarrel, one of the parties retreated about fifty ~ n r d s ,  ap- 
parently wit11 :I desire of avoiding n conflict; the other party pur- 
sued ~ ~ - i t l i  his arm uplifted, nnd when he renclied his opponent, 
stahbed nncl 1;illed Iiini. the latter l in~inf stopped m ~ d  first struck 
n-it11 his fist: H-lcl(7. that this was a clear case of murder. 

APPEAL from the Superior Court of Law of G R A ~ I L L E ,  a t  
Spring Term, 1849, Dick, J., presiding. 

The  prisoner is indicted for the murder of one Henderson 
Floyd. The case is : The prisoner and the deceased, both 

(486) men of color, lived with their families in the same house. 
A quarrel took place betveen them, the deceased being 

in the house and the prisoner in the yard. The prisoner threat- 
ened to go into the house and  hip the deceased, and started 
off to do so, when he was stopped by the persons present. After 
a short period the deceased came out and walked off in a dif- 
ferent direction from TI-here the prisoner stood, and observed to 
him, if he wanted the house he could take it. The deceased 
continued to walk off and had gotten about fifty yards, when 
the prisoner m o r e  he would whip him anyhow, and started after 
him. The house intervened between the witness and the par- 
ties, and when he came in sight of them the deceased was stand- 
ing still, and prisoner approaching him, ~ v i t h  his arm raised in 
a striking position. As soon as he came within striking dis- 
tance, the deceased struck the prisoner, who immediately r e  
turned the blow, and the deceased f e l j and  died in a short time. 
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The witness interfered and saw a knife in the hand he struck 
with. The deceased had a deep wound in the breast and died 
in a few minutes. The knife was a double-bladed one, one of 
the blades being small and the other large, being about three 
inches long, and with this blade the wound was inflicted. 

His Honor instructed the jury that the knife used mas a 
deadly weapon, and if they were satisfied from the evidence 
that the prisoner opened it when he started after the deceased, 
with the intention of using it on him, and did use it in the 
manner described by the witness, and thereby slew the deceased, 
he was guilty of murder. 

The jury found the prisoner guilty of murder; a motion for 
a new trial was made, because of error in law in the charge of 
the presiding judge, which being refused and judgment pro- 
nounced, he appealed to the Supreme Court. 

Attorney-General for the State. 
No counsel in this Court for defendant. 

(487) 

NASII, J. This case is relieved from all doubt and uncer- 
tainty. The facts are few and simple, furnishing a full and 
complete instance, in themselves, of that malice which is essen- 
tial to constitute a case of murder; of that maZa mms ,  a mind 
regardless of the obligations of social duty and fatally bent on 
mischief. The parties lived in the same house. A quarrel, 
slight in its character, took place between them; the deceased, 
apparently with a wish to avoid a collision, left the house and 
the premises, mas pursued by the prisoner, overtaken at the dis- 
tance of fifty steps, and immediately stabbed. I t  is true that 
the deceased struck the first blow, but this does not mitigate the 
offense of the prisoner. 111 every stage of the transaction he 
was the assailant. When he approached the deccascd his arm 
was raised in the attitude to strike, and with a deadly wcnpon. 
The law did not require the deceased to wait until the prisoner 
had executed his threat. but justified him in  anticipating the 
premeditated assault. There cannot be a doubt but that the 
crime of the prisoner is that of murder. We have examined the 
record and perceive no error in i t  or in the charge. 

PER CURIARI. Ordered to be certified accordingly. 

Cited: IS. v. Carter, 76 N.  C., 23;  8. v. Chavis, 80 N.  C.,  
359;  S .  v. Whitson, 111 N.  C., 700. 
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(488) 
THE S T A T E  r. THO31AS LOSG.  

1. One who appears nt court to answer the charge of heing the father 
of n child :ihout to be born a bastard, mny, before all issue is 
rn:ldr up. move i o  r(uas11 the proceeding% on t h e  ground that the 
mother is a woninn of color witl~in the fourth degree. 

2. If, upon such ~notioli. the procredings are qunslled by the court. a 
snl~eequent n-nrrnnt. c110rgi11g the snme person \vith heing the 
f:rtlir3r. issued after the birth of the child, cmiiot be sul~l~orted. 

3. The p r o ~ r r  r~lief  against the order to quash, if it was deched erro- 
rlroiis, ~v:ls by a ~ ~ p e : ~ l  or ccwtiornl'i. 

APPEAL from the Superior Court of Law of NARTIN, a t  
Spring Term, 18.19, Settle, J., presiding. 

This was a proceeding under the bastardy act. I n  Nay ,  
1848, a single woman, Lucinda Simpson, made oath before two 
magistrates that the child of nhich  she was then pregnant v a s  
begotten by the defendant, Thomas Lonq. The maqistrates 
issued a warrant  against Long, and bound him to appear a t  the  
next term of the County Court, which mas in July.  The recog- 
nizance, together with the examination, mas duly returned. 
The defendant, a t  the term of the court to which he mas bound, 
and be'forc the birth of the child, moved the court to dismiss the 
proceedings, for  the reason that  Lucinda Simpson was a woman 
of mixed blood, within the fourth degree, and therefore incom- 
petent to give testimony against a white man. The court heard 
the testinionp offered, and, bei~iq satisfied that  Lucinda Simp- 
son was a person of mixed blood and within the fourth degree, 

so adjudged and quashed the proceedings. Subsequently, 
(489) in October, 1548, on the oath of Lucinda Simpson, an- 

other r a r r a n t  was iswed by two magistrates against 
Thomas Long as the reputed father of the same child, and the 
proceedings duly returned to the County Court. These pro- 
ceedings were, on the motion of the defendant Long, disniissed 
by the court. upon the ground that  the compctencv of Lucinda 
Simpson to ~ i l - e  evidence in the case had been conclusively adju- 
dicated in f a m r  of the defendant in the preceding case. Upon 
appeal to the Superior Court, the judqment of the County Court  
was affirmed. From this judgment the State appealed. 

AttorneyGcnernl  for the State. 
Biggs  for defendant. 

N a s ~ ,  J. There is no one principle of lam better established 
or more universally recognized by the profession than that  a 

9-20 
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jurisdiction ii bindini between thoseywho are parties or p'rivies 
to it, while it remains unrercrscd. Between them its absolute 
verity cannot be collaterally impeached. The case we are con- 

. sidering is, as to the question now before us, controlled and 
governed by it. The County Court of Martin, at  its July Term, 
was fully competent to decide the question before it. I t  is not 
necessary we should decide whether the magistrates who bound 
the defendant over to court could at  that time hear any reasons 
or testimony on the part of the defendant why he should not 
enter into the recognizance required in such cases, or whether 
i t  was the duty of the defendant then to bring forward his de- 
fense. I t  is sufficient that he availed himself of the first oppor- 
tunity given him, before the tribunal which alone could try the 
issue of his actual guilt, to make the objection. Nor is it any 
objection that the proceedings were dismissed on the 
motion of the defendant before the child was born. I t  (490) 
was open to him to submit a motion to quash at  any 
time before issue joined, and i t  was rompetent to the court to 
hear it. The defendant came before the court. think, in apt 
time and in apt order. I t  is not denied that this is n defect 
upon which the accused may insist, at some time and in some 
form. I f  known to the magistrates at  the time they were called 
on to take the examination of Lucinda S im~son ,  they might 
and ought to have rejected her evidence; and, when brought 
into the County Court, the defendant mas at  liberty to take the 
exception a t  any time before he claimed the issue provided for 
him by law. S. v. Ledbetter, 26 N. C., 242; 8. v. Patton,  27 
N. C., 180. The motion to quash, made at July Term upon 
the first proceedings, was one which the court had full power 
to hear and try; and they, having adjudicated, both upon the 
law and the evidence, as they were necessarily bound to do, their 
judgment, while i t  stands unreversed, is binding upon the par- 
ties, and the proceedings were rightfully quashed in the Supe- 
rior Court. The question as to the competency of Lucinda 
Simpson to give evidence against the defendant is one not open 
upon the present proceedings. Instead of instituting the second 
~roceedings, the first case might have been brought up by an 
appeal or by a writ of cert iorari .  X. v. I d b e t t e r ,  supm. 

PER CURIAM. Judgment affirmed. 
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(491) 
Doc ox D ~ a r ~ s r  o~ RERECCA CRUJfP  r .  J O S E P H  H .  THOMPSON. 

1. .I declnrntion in :I deed that the land conveyed by it had been be- 
fore pr:~ntecl to a certain person. is not evidence for the parties 
to the dercl that ill fact it r a s  thus granted. 

2. In cases of ndwrse possession of Innd. the statute of limitntions 
begins to run from the ouster. I f  the one having  the riglit be a 
f o u e  co~,oY,  and the peren >-ears hare expired in the lifetiine of 
lier Iiushand. she lins three Fears, and only three, after the death 
of her I~usbnnd, n-itliin IT-hich to coin~nence her suit; when the 
sel-en Senrs 11:ire not expired in the lifetiine of Iier Iiushnnd, the 
t\\w periods of sere11 years from the ouster and three ycnrs from 
the dent11 of the liusband are concurrent, until one of tliein shall 
hare run out; ant1 then the f emc  is entitled to the other and 
longer 1)eriod, to enter or sue. 

APPEAL from the Superior Court of Law of DAVIDSON, a t  
Spring Term, 1849, Dick, J., presiding. 

The action was conlmenced on 16 A u p s t ,  1845. The plain- 
tiff gave in evidence a grant for the premises to Thomas Uon- 
roe, dated on 27 Sovcrnber, 1792, and tha t  he died many years 
ago, and that  the lessor of the plaintiff was his only child and 
heir a t  lam, and intermarried with Mark Crump. 

The defendant gave in evidence a patent to one I-Ienry D o h ,  
dated in 1752, for a large tract of land. and a deed from Dolin 
to Edward Williams for the same land. and a deed from Wil- 
liams to Richmond Pearson for certain lands therein described 
by metes and bounds, and dated in  1791. The defendant gave 
no direct evidence to show ~ v h a t  land the said patent and deed 
covered, or  that they included any part  of the premises in dis- 

pute. But  the defendant gave in evidence a deed from 
(492) the said Pearson to one Xathaniel Peeblcs, dated in  

1817, conveying a certain tract of land in fee, which i s  
therein described by metes and bounds and also as being par t  
of a tract of land conveyed by Edward Williams to the said 
Pearson in 1791; and the defendant then gave evidence tha t  
the deed to Peehles covered that par t  of the land claimed by the 
plaintiff, of which the defendant was in possession, and that  he, 
the defendant, entered and claimed under the said Peebles. 

Thereupon the counsel for the defendant moved the court to 
instruct the jurv that  the recital in the deed from Pearson to 
Peebles was sufficient evidence to satisfy the jury that the patent 
to Dolin covered the premises in dispute. The  court refused 
to give the instruction. 

The defendant then offered eridcnce that  in 1837 or 1838 
the land conveyed by Pearson to Nathaniel Peebles was divided 
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between his heirs, and that the part thereof which is covered by 
the grant to Monroe was allotted to Hubbard Peebles, one of 
the heirs, under whom the defendant claims; that Mkrk Crurnp, 
then the husband of the lessor of the plaintiff, was present at  the 
time, and objected to the allotment thereof, but that, neverthe- 
less, the said Hubbard took the possession of the land in dispute 
immediately, and he and those claiming under him have con- 
tinued in possession ever since. The defendant further gave 
evidence that Mark Crump 'died in November, 1838, after the 
said Hubbard had taken possession. 

The counsel for the defendant thereupon prayed the court to 
instruct the jury that if they should believe that Hubbard 
Peebles and those claiming: under him had seven years' con- 
tinued possession of the prknises before the commeicement of 
this suit, the lessor of the plaintiff's right of entry was barred by 
the statute of limitations. But the court refused to give the - 
instruction, and, on the contrary, directed the jury that, al- 
though the defendant's possession might have begun in 
1837, yet the statute of limitations did not bar, because (493) 
the lessor of the plaintiff had seven years from the death 
of her husband in  November, 1838, in which to enter or bring 
suit; and that i t  was immaterial to this purpose whether the 
possession of the defendant was under or in opposition to Mark 
Crump. 

Verdict and judgment for the plaintiff, and the defendant 
appealed. 

No counsel for plaintiff. 
J. T. Morehead for defendants. 

RUFFIN, C. J. The Court concurs with his Honor on the 
first point. One object of the defendant was to show the better 
paper title to be out of the lessor of the plaintiff, by virtue of 
a grant for the same land prior to that of Monroe. But the 
only evidence he gave that the two tracts or parts of them were 
identical was that Pearson's deed to Peebles, after describing 
the land by corners, metes and bounds, goes on to say that the 
land was part of a tract one Williams conveyed to Pearson. 
But there is no warrant of authority or reason for the position 
that a recital or description in a deed proves its own truth in 
favor of the party himself. Upon a question of boundary, it 
might perhaps be evidence, with other things, of the locality of 
a line of the patent, that the parties to an ancient deed therein 
called a particular line that of the patent. But, of itself, a 
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declaration in  a deed that  the land conveyed by it had been b e  
fore granted to a certain person is not eridence for the parties 
to the deed that  in fact it  was thus granted. 

On the point of the statute of limitations, however, the Court 
holds the opinion g i ~ e n  to the jury to be wrong. I t  assumes 
that  the defendant's possession may have begun in 182i, or  so 

early in 1836 as to have continued for more than seven 
(494) years before suit brought, and that it may have been 

adverse to Crump and wife a t  the beginning, yet i t  con- 
cludes that  the statute did not bar, because the wife has seven 
years from the death of the husband to enter. But that  is  
clearly erroneous-being in  direkt contradiction to the words 
of the act. The statute runs against all persons, as w l l  f emes  
covert as others, making the seren years, next al ter  the right 
accrued, a ba r ;  with a proviso, however, that  a person u h o  was 
a fenze covert n-hen her right first accrued shall and may, not- 
withstanding the seven years be expired, commence her suit 
within three years after discoverture. The language of the 
act is as plain as it can be. The seren years began to run from 
the ouster of the oviner, when an action arose against the wrong- 
doer. The possession was taken by Peebles adversely to Crump 
and wife, and there is no doubt the husband might have entered' 
i n  right of himself and his wife or have brought an ejectment. 
H a d  seyen years expired in Grump's lifetime, the proviso is 
explicit that  the feme should have three years more, and only 
three, to commence her suit. But nhen  the seven years have 
not expired in the life of the husband, as waq not the case here, 
the two veriods of seven w a r s  from the ouster and three vears 
from thc'dcath of the hushand are cnncnrrent. until one of i h m  

the proriso, therefore, unless the seren years from the ouster 
shall have expired before the three years from her discoverture. 
I t  was, conwquentlg, nrong to make the death of the husband 
the terminus from which the seren year? began to run. I t  is 
only the three years which refer to that  event; and the seven 
pears never relate to it, but only to the period of the ouster. I f ,  
indeed. the defendant had entered under the husband, as upon 
a conrcrance from him purporting to be for the fee, then the 

lessor of the plaintiff would have had seven years from 
(495)  the husband's death to bring suit. But that  vould be, 

not because the act gives the feme seven pears from her 
husband's death to bring'suit,  but because it gires her seven 
years from her right of entry and action accrued, and that  
would not accrue until the husband died; for  the possession of 
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the husband's alienee would be consistent with the estate of the 
lessor of the plaintiff until the death of the husband, and i t  
would be upon that  event only that the possession would become 
adverse to her, so as  to entitle her to a n  action. But  here the 
ouster was in  the time of the husband, and the adverse posses- 
sion continued for more than seven years from the ouster, and 
also more than three years from the death of the husband. 
The case, therefore, was within t l e  express words of the enact- 
ing  clause of the statute, and not within the saving of the 
proviso; and the jury ought to have been instructed that, upon 
the facts supposed, the statute was a bar. 

PER CURIARZ. Judgment reversed, and venire de novo. 

Cited: Day v. Howard, 73 N. C., 4. 

3 .  Ynder the prirate acts of 1831 and 1835, relnting to the county of 
Rrunswicli, any three or more justices, sitting in court, may lay 
the taxes. 

2. As rcgnrcls this, the act of IS45 does not repeal the act of 1831. 

3. Ererj- affirinntire statute is :I repeal, by implication, of a prior 
:~lfirmntire \tatute, so fnr as it is contrary to it. Rut the law 
does not faror these implied rerocations, nor are they to be 
allo~ved unless the repugnancy be plain; and where. in the latter 
act. thew is no cl;~use of iton obstalitc', it shall, if possible, have 
such construction that it sl~nll not operate :I repeal. 

4. .\lillou~h the tax list ninile out by the clerk :rnd delivered to the 
sheriff nlay be defective, yet the sheriff who receives i t  and acts 
under it cannot ni:~lce the objection. 

6.  I t  11ns been the universal practice in this State to permit an attor- 
ney in  a cxuse to give evidence at the instance of his client. 

6. T\'llc,re :I 1)uhlic officer collects money due to :t county, no demand 
is nccrss:\ry before suit brought. 

7. 1 ' 1 1 ~  cwunty trustee, where there is oue, is the proper relator in :In 
:~ctiou to recover moneys due to the county, except when he is a 
def:rultcr or when he refuses to proceed against defaulters. I n  
tllr,se c.:rws <nits Inny he brought by the conlnlittces of finance in 
the rmne of the Stntc. 

APPEAL from the Superior Court of Law of BRUNSWICP, a t  
Spring Term, 1849, Caldwell, J., presiding. 
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This is a suit against the defendants on the sheriff's bond of 
said Woodside, executed in September, 18-13, and the breaches 
assigned are, that  he collected and failed to pay over the county 
taxes, assessed in illarch, 1844, for  tlie year 1543; and that  h e  
failed to collect and pay over the said taxes. I t  appeared from 
the record that there mere but four magistrates on the bench 
of the County Court when the taxes aforesaid were imposed, and 

i t  was not alleged or pretended that the magistrates of 
(497) Brunswick had ever been classified, as, by Private Laws 

of 1831 and 1835, they were directed to be;  and it was 
insisted for the defendants, unless the said magistrates had been 
so classified no number short of a majority had the pour r  of 
county taxation. I t  mas admitted that  some twelve or fifteen 
magistrates then resided in the county. The  relator offered in  
evidence a document from the County Court clerk's office, ~vhich  
contained an aggregate valuation of the real estate in Bruns- 
wick and the number of black and white polls, which, the clerk 
then stated, was the data on x~hich  he made out the t a s  list fo r  
the year in question, and that  the list he gave the sheriff con- 
tained the names and the amount collectible out of each tax- 
payer. I t  was objected to by the defendants, because the clerk 
had no right, on such a document, to issue a tax list to the 
sheriff; that  a document, to sustain a tax list, ought to set forth 
the names of each inhabitant liable to pay taxes and the arnount 
for which he mas so liable. I t  was allowed to be read. L). B. 
Baker, Esq., the attorney of record for the relator, m s  intro- 
duced as a 75-itness for the purpose of proving that, a d  county 
solicitor for Brunswick, he was directed by the County Court 
to call on the defendants for a settlement, in relation to the 
county tases. and also to p rom the admissions made by the 
defendants, or some of them, as to the collection of the said 
taxes bv the said TT'oodside. H i s  testimony was objected to, on 
the ground that an attorney of record was not a compefent mit- 
ness for his client. The  objection was overruled. There was 
no evidence of record in the County Court that  the relator in 
this case had e w r  hem appointed county trustee, nnd, failing 
to s h o r  this, the plaintiff offered a bond he had executed as 
such, and also offered to prore that  he acted as such, and had 
been treated bv the defendants as such, in par ing  him a portion 
of thc county tases. This testimony was also objected to, but  

v a s  received. The tax lists, taken by the magistrates i n  
(498) 1843, nere  offered in evidence to show that  the clerk had 

authority. or  some data to act upon, in making out the 
tax list delivered to the said Woodside. This testimony n.as 
objected to because they had not been recorded as directed by 



law, but they were received. Upon the question whether a de- 
mand had been made on the defendant Woodside before suit 
was brought, B.  D. Baker, Esq., stated that, as solicitor, he 
called on the defendants for a settlement about the county taxes 
before snit brought; that  some settlement had taken place be- 
tureen the defendants and the committee on finance: that  he had 
a paper of some kind in his hands when he endeavored to effect 
a settlement, showing that one had been had with a committee 
of finance. H e  also stated that  Woodside admitted that  he had 
collected the taxes. And the defendants offered in  evidence a 
receipt signed by the relator, dated June ,  1846, as evidence of 
a payment. The defendants insisted that  this testimony, taken 
altogether, furnished no evidence that  a demand had been made. 
The court thought there was evidence of a demand to be left to 
the jury. The dcfendants also insisted that  the county trustee 
was not the proper person to relate, even if i t  had been made 
to appear by the record of the County Court that  he had been 
appointed. This suit is for the bridge tax. All the objections 
raised in  this case, by consent of the counsel, mere reserved by 
the court, with liberty to enter a nonsuit. And the court, on 
consideration, ordered a nonsuit to be entered, and the relator 
appealed to the Supreme Court. 

Kelly for  plaintiff. 
Strange for defendants. 

NASH, J. The action is  brouqht on the official bond of 
Robert Woodside, who was sheriff of the county of Bruns- 
wick, and his sureties. The breach assigned is  for col- (499) 
lecting and not paying over the county taxes assessed for 
the year 1843. On the trial below, several objections were 
urged aqainst the plaintiff's right to sustain his action, and, 
beinq all reserved by the court, by the consent of the parties, 
with liberty to enter a nonsuit, the duty  is imposed upon us of 
considering the whole. We will proceed to do so in  the order 
i n  which thev stand. 

The first objection is'that no tax was legally imposcd by the 
county of Brunswick for the year 1843, because, by the private 
acts of 1831 and 1835, the magistrates of that  county were 
directed to divide themselves into classes for  the purpose of hold- 
ing  the countv courts, which had never been done; therefore, no 
nnmher Icss than n majority could lay the tax, and in this case 
i t  was admitted that  a majority was not present. This objec- 
tion was substantially answered by this Court i n  the case of 
S. v. Woodside, 30 N. C., 106. That  action was hrouqlit on the 
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official bond of the defendant Robert Woodside and his sureties, 
to recoyer the county taxes for the year 1842. The  same objec- 
tion was taken there as here, and being insisted on, as it is now, 
did not receive that specific answer it ought to have done. It 
was not, honever, overlooked, as is supposed, but -it-as considered 
to be overruled by the opinion given. I t  mas decided that, 
under section 6 of the act of 1831, ch. 154, three magistrates 
were competent to hold the court and lay the county taxes. It 
is not stated in so manv words in the opinion given that this 
might be legally done, although the magistrates had not classed 
themselres, but mas so substantial1~-, for  the opinion states that  
thc niapistrates nere  required to class theniselves. Section 6 of 
the act of 1831 expressly gives to the magistrates, who do 
attend, the poner to do any business that  a majority is required 
to do, nhich  shall be as 1-alid as if done by a majority. We 

were of opinion then, as we still are, that, although the 
(500) magistrates vere  required to class themselves and had 

neglected so to do, a court composed of any number was 
competent to lap the taxes. One design of the act mas to rem- 
e d ~  an  evil. fclt and complained of bp all who were in the habit 
of attending the county courts. I t  is an old tr i te  saying that  
TT hat is eT e r  bodv's business is nobody's business. By the gen- 
eral law it is made the duty of all niaeistrates to hold the terms 
of the County Court, and it is found by experience that much 
delay occurs, in many instances, in oreanizinp the court and in 
retaining a sufficient number of justices on the bench for the 
transaction of business. I t  was the object of the act of 1831 
to remedy this evil, by causing the magistrates to divide their 
number into classes, containing f i ~ e  members, whose duty i t  
should be to hold three respective! terrns of the court, and, when 
so classified, that  a majority of the acting class should be com- 
petent to do and transact all the business that  seven could do. 
But  that  they did not intend to confine the power to assess the 
taxes to the magistrates in their respective classes is manifest 
from the fact that, if that  were true, the words quoted from 
section 6 mould be tautological and unmeaning, as  that  power 
was granted to the classified members bp the third clause of the 
act. I t  is, however. contended that  the act of 1831 is repealed 
by that of 1935. To a certain extent this is  so; ~vhererer  it 
makes prorision for the same thing in a different manner i t  does 
repeal the act of 1831. Every affirmative statute is a repeal 
by implication of a prior affirmative statute, so f a r  as i t  is con- 
trary to i t ;  for  the maxim is "leges posteriores priores abro- 
gant." But the lam does not favor these implied revocations, 
nor is  it  to be allowed unless the repugnancy be plain, and 
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where, in the latter act, there is  no clause of n o n  obstante,  it 
shall, if possible, have such construction that  i t  shall not oper- 
ate a repeal. 6 Ba. Ab. Stat., letter D! p: 373 3; 11 Eep., 
63, Foster's case. The statute of 1535 IS m pari mater ia  (501) 
with that  of 1831, and its provisions must be pursued . 
when contradictory to the latter. Section 4 is the one relied on 
as bearing on this case-as repealing section 6 of the act of 
1831. T h e  first portion of the section we are considering, 
down to the first proviso, embraces, with an  immaterial varia- 
tion, section 3 of the act of 1531. The first proviso secures to 
all t he  other  magis trates  of the  coun ty  t h e  r igh t  to hold the  
t e r m s  of the  county  courts,  which was omitted in the preceding 
act. The second proviso relates to the taking of the sheriff's 
bonds, giving to the justices, who are absent when the bonds 
are taken, time, until the succeeding term, to require additional 
sureties on the bonds, if they deem it necessary. So far ,  then, 
as that  section makes arranqements different from and incon- 
sistent with the provisions of the act of 1831, i t  is a repeal of 
it, but no further, as there is no n o n  obstante clause in it.  Bnt 
in section 6 there is an important provision, entirely omitted i n  
the act of 1835, and the latter contains nothing inconsistent 
with i t ;  I mean the clause giving to a n y  three mayistrates 
power to do any act which, by law as i t  was a t  the time of the 
enactment of 1831, was required to be done by a majority of the 
actinq justices. The latter provision is not repealed by the act 
of 1835, and the taxes were in  this case assessed by a competent 
court. 

The  next objection is  to the tax list furnished by the clerk. 
The  case states that  i t  was made out by the clerk from a docu- 
ment in his office, which contained an  aqqrecate vnluation of 
the real estate in Brunswick, and the number of black and white 
polls, with thc names and amount to be collectcd out of each 
taxpayer. I f  the objection were a sound one, i t  does not lie in 
the defendants' mouths to makc it. The  sheriff r ~ c e i r e d  it as 
the tax liqt and under it did collect the taxes mentioned as due 
on it. Whether the tax list were a full and l e d  one or 
not is not important, for  a-e have decided, in the case of (502) 
S. v. woods id^, that  i t  is the dutv of the sheriff to apply 
to the office and qet a list, but i t  is not necessarv for him to 
have the list when he collect? the tax-hc cannot, without a 
proper tax  list. enforce a collection, but  may receive mithqut it. 

The  third objection is  to the competencv of Mr. Baker, the 
plaintiff'? attorney, to cive evidence for him in the caw. It 
appears from the case of RunrJ?/ 71. R u l l ~ f t .  1 6  MUS. and Willv, 
645, N., tha t  such a rule hag been adopted hp  the Enplish courts. 

349 



v 

I N  THE SUPREME COURT. [31 

I t  is  to be remembered that in England there is a material 
difference between the office of counsellor and that of an  attor- 
ney, and that  in the case referred to it was an attorney whose 
testimony was offered in evidence. I n  this State there is no 
such distinction knovn-erery attorney with us is also a coun- 
sellor. Be this as it may, it has been the uniform practice in 
our courts to reccire such testimony. It is a practice not to 
be encouraged, and in most cases has, we believe, been accom- 
panied by a surrender, on the part of the attorney, of his brief 
i n  the case. 

The fourth objection is that  there n7as no record showing 
tha t  the relator ever had been duly appointed county trustee. 
From the state of the pleadings this objection is not open to 
the plaintiff. H e  has accepted a declaration from the plain- 
tiff, and has not by any plea denied that  the relator was the 
count. trustee. His  pleas are, non est factunz, payment, and 
conditions performed. I t  mould be a complete surprise on a 
plaintiff to suffer this defense to be sprung upon him under 
either of these pleas. 

The fifth exception is anmered in  replying to the third. 
The sixth objection is that  the plaintiff had not shown any 

demand. I t  has been decided in this Conrt. in S. v. N d n t o s h ,  
ante, 307. that  where a public officer collects money due to the 
State no demand is necessary. I t  is the duty of the officer to 

pay i t  into the proper office, when collected, and it is a 
(503) breach of his official duty not to do so. Mr. Baker 

proved that the sheriff, Woodside, admitted to him he 
had collected the taxes for which this action is brouqht. 

I t  lvas finallv objected that  the county trustee v a s  not the 
proper person to relate in this caw. S. 7%. XeIntoch is relied 
upon to s h o ~  that by the general law the countv trustee cannot 
be the relator to recorer the county revenue. That  case is no 
authorit17 for the l3osition acsumcd. The portion of the opinion 
relied on is the answer to the defendant's firqt exception. The 
q n e d o n  was rrhether. in that  action, the county of Moore or 
the chairman of the County Court ~ v a s  the proper relator. 
This depended upon the true construction of a l>rivate act 
passed in 183.5 for the be~lefit of the couptv of Xoore. I n  
makinq this construction the co&t adverted to the peculiar 
phraseoloqy of the prirate act. and also to that  of section 3 of 
the act of 1777, directing "the county trustee to sue for, recover 
and collect" from all persons all monev due his countv. I n  
commenting on that  section the Court s9v: ( ( I h t  no direction 
is gil-en in whose nnnze the suit shall be brought." Tn the suc- 
ceeding sentence the meaning of the Court is made manifest. 
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I t  is  in these words: "At the time, then, the private act of 1835 
was passed, no lam existed directing the trustee, i n  so many 
words, to sue in his own name." The case is  no authority for 
the objection assumed here. 

The judgment below must be reversed and judgment given 
for the amount rendered by the jury in  their verdict. 

RUFFIN, C. J. Private Laws 1831, ch. 154, first provides 
that  the justices of Brunswick shall classifv themselves, and 
then i t  defines the powers, duties and responsibilities of the sev- 
eral  classes. I t  then adds, as a substantive and inde- 
pendent provision, in section 6, that  "in any case in (604) 
which a majority of justices is required and does not 
attend, those who are present may proceed to take the sheriff's 
bonds and do m y  other business that a majority is  required to 
do, which shall be as valid as if done by a majority of the jus- 
tices." The  subsequent private act of 1835, ch. 43, again 
directs the justices of that  county to arranqe themselves i n  
classes, and defines the duties and powers of those classes re- 
spectively, or  a majority of then?. But  i n  no par t  of i t  is there 
any reference to the general provision of section 6 of the former 
act, already quoted, whereby any justices present-of course, to 
the number of three or more-received authority to exercise all 
the powers of a majority of the justices. Consequentlv, that  
general ~ rov i s ion  remains untouched; and, whether the iustices 
classed themselves or not, any three of them c o d d  lay the 
county tax. 

The  action is also properly brought upon the relation of the 
county trustee. and the character of the particular person, Mr. 
Owens, as filling that  ofice, is  not open to d i s p u t ~ ,  as it is not 
put  in issue hv the p leadin~s .  An analogous case is the familiar 
one of a suit bv an  executor, as such, i n  which he nerd not 
produce h is  letters at the trial, unless ne U ~ ~ Z L P S  P T P ~ ~ O T  be 
pleaded. I t  results from the provision of the act of 1777. Rev. 
St., ch. 29, see. 4, that  the county trustee mav "dr.mqnd, sue 
for  and recover" from the sheriffs and all other person., any 
money due for the use of the county; that  he mnv bring the suit 
in his own name. no other form beiny prrscrihcld. But i t  is 
supposed tha t  the subsrqurnt act of 1831, Rev. St.,  ch. 28, see. 
30, alters the former 1 a v .  because i t  requires suits for  money 
due the countv to bcl "hrouqht in the name of the State for the 
use of the countv." The two provisions, however, relate to 
different eases and are clearlv compatibl~,  and therefore both 
may  and must stand. The latter proviqion relatclcc excl~~sively 
to suits instituted by committees of finance, whose appointr 
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(505) ment is provided for and powers fixed by the act of 
1831. I t  is clear that  the committee was not intended 

to supersede the county trustee, for. one of the duties of the  
committee is to settle with the county trustee. Besides, both of 
the acts of 1777 and 1831 are retained in  the Revised Statutes, 
and, therefore, they must be construed so as to render them con- 
sistent, if possible. Now, that may be done by taking into con- 
sideration that in some counties the office of trustee is abolished, 
and in others i t  is left to the justices to abolish i t ;  and, there- 
fore, in those cases the committee of finance haye to some extent 
the duties of settling, in his stwd, with the receiving and dis- 
bursing officers of the county rerenue, and, consequently, i n  
some cases map have to institute suits. Indeed, when the county 
trustee himself is a defaulter, no one can sue him hut Ihe com- 
mittee of finance, until the period of appointing a successor has 
arrived. And even if t h ~ r e  be a county trustee, and he mill 
not proceed against a sheriff in arrear, or other receiver, the  
f a i r  construction of the act must be tha t  the committee of 
finance may provide for the security of their countv revenue by 
bringing suit. I n  any of those cases the action must, no doubt, 
be instituted by the committee in  the name of the State for the 
use of the countg, because the act of 1831 requires it. Bu t  
when then. is a county trustee, and, without any interference of 
the committee of finance, or its appearing even that  there is one, 
very clearly i t  still continues his duty, by force of chapter 29 
of the Revised Statutes, to sue for the money due the county, in 
the same manner as he might before the passing of t l ~ e  act 
authorizing the appointment of a committee and conferring on 
i t  the power of bringing suit. I t  was upon this distinction that  
the case of Mclntosh, ante, 307, was in  truth decided; and, in- 
stead of being for the defendants, a4 inqisted, i t  i q  directly the 

other way. By  a private act, 1835, ch. 78, the office of 
( 5 0 6 )  county trustee was abolished in  Moore, and the duties 

transferred to the sheriff, who was required "to perform 
them under the same rules and regulations and restrictions as 
are  now prescribed by law for the government of the county 
trustee"; "and," i t  is added, "in all cases where suits are by law 
directed to be brouqht in  the name of the county tnlstec, such 
suit or suits shall be brought in the name of the chGrman of 
the County Court." That,  manifestly, has in  view such suits 
as the sheriff, in the discharge of the functions of county trus- 
tee thereby conferred on him, should find i t  necessary to insti- 
tute, and no others. There was no intention of interferinq with 
the duties and powers of a committee of finance to settle with 
and sue any defaulting officer, and especially the sheriff himself, 
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in the form prescribed in the public act for  the government of 
that  committee. F e l l ,  XcTntosli was in default as sheriff and 
county trustee, and a suit n7as instituted bv the committee of 
finance against hini and his sureticq. and for  these reason. the 
Court TV& obliged to hold that it n - ~ s  properly brought in the 
name of the State for the use of the county; since the general 
l a v  expressly rrquired suits instituted by the committee to be 
thus brought. and the provision in the prioate act mas not in- 
tended to modify tha t  provision of the general lav ,  but only to 
say how the sheriff should brinq thc w i t  ~ i ~ h e n  he found i t  neceq- 
sary to bring one as the substitute for the county trustee. The 
three prorision+ are, in truth,  all distinct. for the digerent stat- 
utes or  chapters direct the countp trustee to  sue in  his own 
nanie; the committee of finance, in the name of the State for 
the IISP of the countp: and the sheriff. i n  the name of the chair- 
man of the County Court. 

Fol- these reasons, and those stated bv my  brother X-nclz on 
the other points, I concur ~ i t h  him that  there should be judg- 
ment for the plaintifl upon the rcrdict. 

PER CURI~IJI. Judgment rererqed. and jud,ment for the 
plaintiff. 

Ci ted:  Simonfon 7 ; .  Lanier. 71 S. C., 504; S.  v. Pzrnninrjhnrn, 
72  K. C., 477; Comrs. v. Y n g n i n ,  86 N. C.. 287;  ~lrtiller v. 
C o m ~ s . ,  89 S. C., 176;  S. r.  Rivevs .  90 N .  C.. 739: Htrqhrs 7;. 

Boone, 102 S. C., 163;  NcGuire  s. WiZZinms, 123 S. C., 356;  
G r e ~ n e  I?. Owen. 125 N. C., 219: S. 1%. P ~ ~ k i n s ,  111 N. C., 807. 

1. There a n  nction v-ns 11rou~'llt to recorer Clie vnlne of certain 
h o r ~ s .  :111~g~d to ht1r.p tiiecl from enting corn mixed with nrsenic. 
n-hiell the p1;aintiff !)ought frnm the clefend?nt: KeT(7. t11nt if 
t l ! ~  defe~l(ln~it 11:nd f~~ : i~ i l l l l cn t l~  concmlet! from the plniutiff the 
fnct tlint nrscnic n-ni: so misi~rl  n-it11 the corn, yet the p1;iintiff 
co~ilrl only repover d:1111;1ws to the rnlne of the corn. proricl~d he 
 is infnrmetl. lieforc l ~ c  =:I\.? it to Iiis ~IOI.RPP. th i t  i l r ~ e n i ~  11:1(1 
I~ern misccl n-it11 it. 

, ~ P P E ~ I ,  from the S n y ~ r i o r  Court of TAT\- of 3fnl.;~co11~r,r.  a t  
Spring Term. 1849. C(tldzce77, J., presiding. 
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.- 
l h i s  IS  an  actlon on the case brought to recover damages be- 

~ 3 ~ 5 %  a certain quantity of corn, bought by the plaintiff of the 
defendant, was infected with arsenic, whereby the plaintiff lost 
thrce horses which had been fed on said corn. 

The  declaration contains several counts, but the one mainly . 
relied upon is  the count i n  deceit. 

011 the trial i t  appeared that  the plaintiff went to the house 
of the defendant and, after some cliafferinq, agreed to buy of 
him six bushels of corn, and the price fixed on mas eighty-two 
and a h l f  cents per bushel; that  i t  x a s  kept in boses in the 
back room of a storchouse, and T as measured out to the plain- 
tiff and put into his baqs. Br thc testimony of a witness intro- 
duced by the plaintiff it a p p ~ : m l  that  after the price had been 
: r~ l ecd  on, and after the six l d ~ c l s  had been measured and put  

into the hags, the cleik of the defendant observed tha t  
( 5 O h )  arsenic had been put in two plates of meal in the said 

back room for the purpcse of killing ra ts ;  upon which 
the plaintiff said that  he did not like to take the corn, if i t  had 
been cxpowd to arsenic; that the defendant said there mas no 
d,lllp,cr, that  he had sent n par t  of the same corn to mill ;  that  he 
tvould be responsible for all damages, but that the plaintiff had 
better not tell his wife of it,  as women nere  t imid;  that  the 
plaintiE took the corn home, fed it in sniall quantities to his 
horees; that  the:; became suddenly sick, and in a short time died. 
B y  the testinxmy of the clel-l;, who was exan~iried by the de- 
fmdant ,  i t  appeared that aftrr  the price had been aqreed on 
arid about half the corn had betn measured, he remarked that  
arsxric had been about; ?ha t  some had bnen put in two plates 
of mcal in the said room to kjll ra ts ;  that  the plaintiff mid if 
that  were the case he did not lik3 to take the corn;  thct  the 
clcfrndmt then remarkcd il121.c WAS n o  danq~:.. h~ i t ,  if he did 
not likc it, to put i t  back in the box; that the bs lance of the 
corn n a s  thcn n z e a w r ~ d  and nut  into b ~ g s  and tal;e~l 04 by the 
plairitiT. And the said clcyl; a1.o tcstifird thpl not more than 
ten qr:l;ns of arsenic l ~ d  b-en nut  into small d a t e s  of meal. 

Sundry witnesses mere exam;ncd ;F rclntion to xhe arsenic 
and t1w corn, a ~ d  how it a f f e ~ t ~ d  the dc:'endlnt's ho:s, and a ?  to 
tbr dcfrnd?n+'q linoviledge of their b 4 n g  sick, , i l~d  how and  hat 
qual~t i tv  nould affect a horse, and h o v  the horses in  qucstion 
were affected. 

The court charged the jnr~r,  to entitlc t ? ~  p1a;ntiff to rcco:-er 
he  mmt make i t  appear that  the corn was infectcdmith arsenic; 
that  the defendant knew and concealed it, and that  the plain- 
tiff's horses died by reason of thrir  eatinq the said corn. And 
the court also charged that  if the de fend~n t  o r  his clerk told 
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the plaintiff that  the corn had been exposed to arsenic, so as to 
put l h l  on iliquiiy before the contract x7ns eon~ple~ed,  
the pla;ntifT nould not be erlritlcd to recover: but if such 1309) 
information nere  giren aftcr the propertg in the corn 
rested i n  the plaintiff, it  would not avail, and left it  to the jury 
to deciclc nhicll of the nitncsses ~i -as  most to be relied on as to 
the time the subject of the arsenic was nmitioned and as to 
other matters in relation t o  which tliev denosed. And the court 

u A 

further charged that  if  hat the defendant said to the plaintiff 
about the arsenic 11-2s calculated to lmt him off his guard, rather 
than excite him to iuquiry, tllcn the tnlli about the arsenic 
~ o u l d  not arai l  the defendant. 

The iu rv  rendered :I verdict i n  farol. of the plaintiff for the 
value o"f' (he horses. A new trial was moved 'for, because of 
rnisdircciicn on thc p ~ ~ t  of r l ~ e  court. and l ~ c a m e  the court 
omittccl T O  charge the jury that the defendant nas sued for a 
fraud,  and not uilorl a contract. 

The new trial 1x0~-ed for  us refused, judgment rendered for 
the plaintiff, and the cleftlldant appealed, and gare  bond. 

S"trulrge for plaintiff. 
I w d e l l  for defeudniit. 

NMH. J. The fir>t portion of his TIonor'i charge is free 
from exception. To entitle the plaintiff to recover it Tva. neces- 
sary for him to show that  the corn mas poisoned nit11 arsenic; 
that  tlie defendant linem* i t  n rd  c o n ~ e a l ~ d  i t ;  and that  he v a s  
injured thereby. And it is correct, as charged. illat if the de- 
fendant or  his clerk told the plaintiff that  the c o r ~ ~  112d been 
exposed :o tlie infiucnce n f  arsenic. so as to put him 011 inquirp, 
before the contract x7as completed, the plaintiff could uot re- 
cover. So far  all is correct. We do not concur 35th his Honor 
in the s ~ t b s c q ~ e n t  part of the chnrqe. H e  procccd~:  ''But if 
such infornlation were given aftcr tlle property iu thc corn 
vested i n  the pIaintiff, it  nonld riot nrnil." TP think in this 
there Ti7as error. The nlnintiff elaillied d m n ~ g e s  to the 
amount of thc r n l w  of the t h v e   horse^ nhich,  it T : I ~  (510)  
allercd. End bvn poi.nncd by catinq tlle corn, and h61d 
died. Upon the supposiiion that  n special action 011 the case 
can be mainiained for tbe loqs of the horseg, the i i n p ~ t a n t  in- 
quiry in  this caw ivas ns to the a m o ~ . l ~ ~ t  of dani~:eq. I f  a 
seller ~ l ~ a l i e i  a fraudulent reprcwntation of an article, yet the 
purchaser cannot nzaintain an action for  deceit if a t  the time 
of the contract, or  before. he kno~vs the fort  to be o t l~er~vice  
than n s  rcpreqrntcd. So in this case, if at the time the plain- 

2 .? ,j 
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tiff fed his horses with the corn he knew, or had been informed, 
it was poisoned with arsenic, although that information came 
to him after the contract was made, he cannot maintain an 
action for their loss; because i t  was his folly to make the experi- 
ment after obtaining the information. The plaintiff, then, was 
entitled to damages, if the defendant did cheat him, only for 
the value of the corn, and not for that of the horses, for, either 
before or after the contract was closed and before the corn was 
used by him, he was apprised of the fact. 

We think there was error also in the closing part of the 
charge. The jury were i n ~ t ~ u c t e d  that if what the defendant 
said to the plaintiff about the arsenic was calculated to put him 
off his guard, rather than excite to inquiry, then the talk about 
the arsenic would not avail the defendant. The action for 
deceit rests in the intention with which a representation is made 
or a fact not mentioned. I t  was not sufficient that the repre- 
sentation made should be calculatecl to mislead-for that may 
be done by the most honest communication-but the representa- 
tion must be made with the intent to deceive. Moral turpitude 
is necessary to charge a defendant in an action for a deceit. 
.fIarr~?.icX: v. IIogg, 1.2 N. C., 350. 
' PER CURIAM. Judgment reversed, and a venire de novo 

ordered. 

Cited: Thomas v .  Wright, 98 N.  C., 274; Shields v. Bank,  
138 N. C., 188. 

The receipt of n deputy slieriff showing tlint he lins, as deputy sheriff, 
receired clainls for collec2tion, is goorl evidence in  an action by 
the slicrid agnimt tllc sureties in n bond which the deputy has 
g i rm hill1 for his iude~unity. 

APPEAL from the Superior Court of Law of MOORE, a t  Spring 
Term, 1549, Bailey, J., presiding. 

This is an action of debt on a bond given by the defendants to 
indemnify the sheriff against any damage he might sustain by 
reason of his appointment of one of the defendants as his dep- 
uty, to wit, one Hedgpeth. 

T l ~ o  bond was duly proved and read in evidence. The breaches 
assigned were: First, that H. E. Hedgpeth did so demean him- 
self as to cause the plaintiff, the Sheriff of Noore County, to be 
complained of, and sued in thc name of the State of North Car- 
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olina on the relation of Thomas J. Buchanan, on the official 
bond of the plaintiff as sheriff, etc., and judgment mas obtained, 
etc. Secondly, that the said Hedgpeth received judgments and 
notes, as deputy of the plaintiff, to collect for Thomas J. Buch- 
anail, and did collect the same, and did not pay over, but ab- 
sconded, and remains in  parts unknown. Thirdly, that the said 
Hedgpeth, as deputy of the plaintiff, did receive notes and 
judgments to collect for the said Buchanan, or return, and 
omitted to collect and did not return said notes and judgnents, 
but absconded, and is still absent in  parts unknown. The plain- 
tiff then gave in evidence the record of a judgment obtained in 
the Superior Court of Law of Chathani County, in  the name 
of the State of North Carolina on the relation of the 
said Buchanan, against the plaintiff and his sureties on (512) 
his official bond as sheriff. The plaintiff then offered in 
evidence two receipts, in the usual form for the collection of 
debts as deputy sheriff, which were on file among the papers of 
said suit in Chathanl Superior Court, which original receipts 
the plaintiff obtained leave of the said court to withdraw from 
the office; and also offered to prove that those were the receipts 
on mhich the said judgment had been obtained; but the testi- 
mony was objected to by the defendants, and the court observed 
that the witness should then stand aside-not deciding the ques- 
tion of admissibility at  that time; intending to permit the in- 
troduction of the said witness again, should the plaintiff show 
any authority in Hedgpeth from the said Buchanan to collect 
the said claims. The plaintiff then proved that the said two 
receipts were signed by the said Hedgpeth, as deputy sheriff, 
and offered them in evidence; but they were objected to by the 
defendants and excluded by the court. 

The plaintiff then introduced Brently Philips and one Spivey, 
who stated that they had been indebted to Thomas J. Buchanan 
either by note or judgment, they could not recollect mhich; and 
that the said IIcdgpeth brought to them the notes or judg- 
ments, he being deputy sheriff, and stated that the claims be- 
longed to the said Buchanan, and he was collecting them, as 
d e p ~ ~ t y  sheriff, for the said Buchanan; and that the said mit- 
ness paid the said debts to the said Hedgpeth, as deputy sheriff, 
for the said Buchanan, some time in 1838. This testimony was 
objected to bp the defendants, when the court decided that the 
plaintiff niight prore the payment of the money to Hedgpeth 
for Buchanan; but excluded the balance of the testimony, sap- 
ing the plaintiff must show in some other way that Hedgpeth 
was autllorized to collect the claims hp Buchanan. The 
plaintiff insisted that the acts and declarations of Hedg- (513) 
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peLh. nhcn the clainls xe re  in  his hands and when he was 
receiving their payment from the debtors, n-ere parts of the 
transaction, a n J  ne re  e~ idence  shoning or going to show that 
the claims belcnged to Buchanan, mid that  he (Hedgpctll) had 
authority to collect them. 

The plaintiff then introduced -1ngu. 3IcCa&ell, slid pre- 
sented to him the receipt dated 1 Janur ry ,  IS%, being one of 
the receipts before referred to and m d c  a part  of this caqe. 
3lcCaslicll said he ~ m s  yell  acquninted with thz handwriting of 
H. B. Hedgpeth, and that  the signature to the said receipt was 
in tlie handwriting of the said IIedgpetl:, and n a s  his genuine 
signature; and that  everything nr i t ten  on the face of that  re- 
ceipt, escept "H. C. Hedypeth. D. S.," n is  in tlie handnritino. 
of the said XcCaskell. TIe n a s  then askcd if ha had rece i~ed 
the judgments therein spccificd  fro:^^ Buchanfin, >lid g:11 c t h e n  
for Buchanan and at his requcst to tlie said I Iedq,sh .  H e  
said he had no reeollcction of eitller receii-inq the judyments 
from Rucllanan or of deli~erir lg thcm to Iqedppet~l. I-Ic n a s  
also askpd if lookirlg at the receipt did not reflesh his mmory ,  
and enable him to say that he had receired the j u d p . ? ~ ~ ~ l t q  from 
E w h r n n n  and dcll\erecl them to E1ed:peth. I-Ic replie-l. " S o  !" 
I Ie  scid he had no recollection of thc matter sepnirate and apart  
from seeing the receipt, but, n el! li110.\ in= the h 1114 mi t iny  of 
Hedgpeth, and seeiny his sigvnture thvlcto, and 5nniilq. also, 
that  thc nhole receipt v a s  in his 01111 li.rncl~rritin?. he o a ,  then 
confident that he had reccixcd the judclnentq from 13:~cll'~nnn, 
:irid d c l i ~  crcd them, a t  hi. rcq~osv, to H c d ~ p e t h  to  he rollected 
for I?uchanan: and he had no donht of it. and t h ~ t  hn v ?- then 
acting as an officer. To t h i ~  te-timony of 3TcCashrll tll- de- 
fcndants objected, and it was exclud~d ln- the court. H i?  Honor 
then obscrx-ed that  he did noL see 11on the pl?intif? could qet 

along, being i n f o r m 4  t h ~ t  Rncl:,~nnn hqd removed from 
(514) the State. The  plaintiff insi.tcd that the tcs t in lon~ of 

31cCaqkell was competent, hut, under the intiinotiorl of 
tht. court, submitted to n nonsnit. The lh in t i f f  n i o ~ e d  for a 
rule on the defendants to s h ~ ~  cauce u h r  t h ~  nonsuit shon!rl 
not he sct acid? and a new trinl gantc t l ,  and this hein? refnsed, 
the plaintiff prayed an  appeal, which n-as e r ~ n t e d .  

l i p l Z i l  f o r  plaintiff. 
S tmng~ ,  ~ 1 ~ 1 t d ~ ~ 1 7 ~ ~ ~ 1 1  and D. Rcid for defendants. 

PEARSOS, J. The philitiff ma& ceoeral csccptions upon tlzc 
rejection of widence. We put the decision upon onc exception. 
because it is of the most genera! asplication. 

:'.;q 
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T o  charge the defeiidants as sureries of his deputy upon a 
bond for the faithful discharge of his duties, thc pluintifT offered 
in evidence a receipt. g i ~ e n  by his dcputv for the collectiou 
of claims, upon which receipt the plaintiff hud been filed ~ i t h  
damages in  the action against him. 

W e  think the evidence x a s  admissible. The  lciter of the act 
of 1844 dces not embyace the caqe, but i t  comes nitliin the inis- 
chief and tllc me:~~iirlg of tlit. act. 

Tt had lwen a qeneral practice in  the Superior Courts to 
admit the ,cLcipis of constables and other oilicers n s  elidencp 
against their sureties to establish the ng~rlcy or undertnliing to 
collect claims; and taking n ~ e c r i p t  1x1~1 bwon~c  the modis uni- 
1 c~sz11 ,~  ndopted foL, the llni pow of f u m i c b i n ~  piosf of t h ~ t  
f:,c:. This Court dceidcd th,:: their receipts ~1e1-e not admis- 
sible as eridence against suretks. 5'. r.. Fzrllc~c 11 itlri-, 26 N. t., 
364. The Legislature, intendinq to  c l lnn~e  this v d e  of e-i-i- 
Jence, p n s d  tilt :let of is?!, dt.,-l:lr:11~ :hut s1icl1 r:rr,il) il ~ I l * , , l l J  
he evirlcnc~ in tllc cares tberrin c1~iuilernted. TILe ohjcct n .I.: 

not to 11:fikc ~ ~ e e p i i ~ 1 1 '  to the lulc iu cWnin  spccifc csnce.. but 
to cllange the rnic. i*-clf: n11d. of ccilp.;e, the mcn l l i~~q  TT:M i g  

include 211 cnses of n siinilnr ki~lcl and coining v i th 'n  the 
snmc 111; -rllit,f. "TT'heil t h a e  i i  tli,. .,line 1-enwn, t h r e  ;; (.?IT,) 
thc in1,le Inn-." 
-1 deputy sheriff as a collectil q : ~ c n t  stands on the 4~111:. fc ot- 

PER CUKIAII. Konsl~i t  sct ncide. and a 1.e7tir.e clc v o c o  to he 
iswecl. 





The h:lrg:l i~~or ill n deed in t ru s t  1i:is no riglit to ro t e  on the  ground 
of o ~ ~ . ~ i e r s l i i p  of s:li(l p r o ~ ~ e r t y .  :lor lins the creditor, nor t he  trus- 
tee, u l i l e ~ s  the lat ter  is in nctuiil possrssion. 

I n  tlie m:itter of n coutesttxl eleition 11cfore the Senate of t he  State. 
between Hugh TT:tdtlell, contestant, and eJohi~ Berry, the  returlied 
~iiemher, t h e  fo l lo \~ iug  resolution.; \T--ere :idopted I I ~  t he  Senate, and 
the  follon-il~g respome made by t h e  Pupre~ne  Court tll~oiigli t he  Chief 
Justice : 

SEKITE, 17 Janunry,  1S49. 

Wlirreiis. tlirre is  n contested election depending hefore t he  Senate, 
in wl~i'h t he  €(nllo\ri~lg que-tioils of it  c01istitutioli:11 C ~ : I ~ I I C ~ ~ I '  arise, 
on the  making ;I correct determiniition of n-l~icli the  Senate feel grea t  
difficulty : Tlierefore. 

l l c  i t  I:cnc~lrcrl. T11:lt the  said qucMions be respectfully submitted to  
the  Sii1)reiue Court for  their  c201isitier:~tiou. wit11 :I recjuest tha t  t h e  
s;licl Court ~ ~ o u l t l  fur l~is l i  the  Sennte. :is soon a s  practicable, their  
ol~inion on tlie s;lnie, 'i-iz. : 

(211cation 1. Is or is  not t he  ~ o t e  of n bnrgninor in :I deed of t ru s t  
Iegnl'! 

Qicc~sticir~ 2 .  Is or is  not tlie ~ o i e  of ;I t rustee under n deed of (517) 
t rus t  legal? 

Qcerstioir 3. I s  or is not t he  ro t e  of n ccstrti qcce trust  legal? . CALVIX GRATES, S. S. 
.I t rue  copy from the  .Tourn:d of the  Senilte. 

13. \v. ,\IILT.L:II. ~ l c r l i .  s ~ ~ l a t e .  

(51s) 

COMMUNICATION FROM C H I E F  JLSTICE R U F F I N  I N  REPLY 

TO A RESOLUTION OF T H E  SENATE. 

IIALEIGH, IS January .  1849. 

SIR :-Tl~r resolutiou of the  Sc11:lt~. l)i\sse(l on the 17th instant, re- 
quefting t h e  Judges nf the Puprei~ie C'ourt to  fnrnisll the  Selixte v i t h  
their  opinions on cer t :~ in  qnestionu thi,rein ~nentioned. toucliing tlir 
qu:~lific:~tiolis of lwrsylls to vote for  n~eli i l~ers of the  Sennte under tlie 
Consli tntio~i of this S t ; ~ t e ,  n-2:s I;1ic1 Iwfore tile .Tuc!ges on the e ~ e n i n g  
of y e s t e r d n ~ .  

Altl~ougli nct  strictly nil i ~ c t  of ofIic.inl ol11ig:ltion. which could liot 
be clecliirrtl. ! et from t l ~ e  n;i turr  of I lie qucstiol~ij :mcl the  purposes to  
which the :~llsn-ers nrp to 11t' :r:)~)lit~(l--being soliiewllxt of :I judicial 
cli:~rncter-il~e Judges 1i;lr-c t lee~i~etl  it ;I duty of courtesy and resl7ect 
to t he  Seixltc to co~isirler the  11oi11ts sul~iiiittecl to theill and to give 
their  opiniciis tliereo~i. I am, :~ccortli~igly. directed to com~nunicate it. 



APPENDIX. 

Three questions :Ire prOpOStY& \rhicli are thus expressed: 
"First. Is  or is not tlie rote of a bargainor in n deed of trust legal? 

"Second. Is or is not the rote of n trnstec: un<ler :I deed of 
(610) trust leg:rl? 

"Third. Is  or is xr t  t!~e rote of x cestrri qccc tr.~tst legal 7 
I t  is to he prenlised that categorical :ulswers to these i~lquiries 

could not 1)e useful to the Senate. for n-ant of the precisiml in the  
terrl~s of tlie questio~w thcinsclvcs, n11ic.11 is usnul nud requisite in  
leg:~l tliscussiorls. For neitllcr tlie slibject of the conreynnce, nor the 
11:rture of tlie trusts, nor t l i ~  est:rtes of the bargainor :md bnrglince 
:Ire specifiecl. But. referring to lire nature of the controversy before 
the Pe11;1tc. :IS stated il l  tlic rc~snlution. it is ~ti1)l)osecl that the case to 
\r-liicli the Pen:;tr alludes is of this kind: T1i:rt one entitlod to a t  
1c:lst fifty acws of 1n1id fcr lifc or somc ,re;!ter estate con\-eys it by 
(leer1 of bargain : I J K ~  sale to :I tl'uste(~ to secure tlebts to other persolis, 
n-it11 n ~ O I T - P ~  to the trustee to sell tllc est::te nild out of the proceeds 
to p:iy tlie clel~ts. Then, sul~posing the proper residences of the par- 
ti's, the points a ~ ?  17-hether tlie 11:lr::1inor, the b;liq~inee, or  the crcd- 
itor. :!nrl, if r,ithc>rl which of thrlli. lint11 :! right to rote for :i nieiu!)er 
of the Senntr. 

'I'llc. Ju t lgc~  wouitl 11:ive heen gratified to have hexrd, before for111- 
ing their oljinion, an :~rgunlcnt on the p?.rt of the geritlenlen concerned 
~ I I  oljpositcfi sicles: :1nd if the 111;itter of law involved in the questions 
of the Sellate \\-we deemed by tliem doubtful, they ~voultl hnre been 
ol~ligcil to tlefer tlieir answer nntil tlic parties or tlieir c.ounsel could 
snh~nit  tlieir vir\rs. Cut ns the Jutlg$s. allon conference, ha re  found 
that tlieir opinions e!ltircly c(liicllr. nnd t l i ~ t  no  on^ of tliem enter- 
t;~irls a serious dcul~t  upon tlie subject, tile;\- have felt wfe, and that 
i t  wzs I)rr!ljer. to tleliwa t l~e i r  ol~iilion :it owe,  in order to remove tho 
difficnlty felt by tli? Pcn:itc il l  de te rmin i~~g  tlie ])eudii~p  onte test, as f;lr 
a s  t :~~i : -  o l ~ i ~ ~ i o n  (<;III ~o11tri1111tc to tlint end. 

'I'lic questions tlel~eird c'ntirely upo~! thc proper construction of the 
seeond c.l;~use of the tliirtl sectiol~ of the first :!r~icle of the 

0 1 1 1 1 1 1 n 1 c i i s  to 1 o ~ s t i t u i o ~  of I S t .  i t  is tliilt ''all 
frcoi!~cw ( csxc.c'pt l ' r ~  ncLyroe?, rtc. ) wh:, 11:rve lrecn iil11;~l)itnnts 

of :ln;r. one rlistric,! ~ r i t l ~ i n  t l ~ c  State tn-elrc months iinlneclintcly Dre- 
ce~ling the tiny of any election. and ~~ossesscti of n freel~old within the 
s::l:~c tlisl;.i~.t of fifty ;Icrtss of Ixncl for six niontl~s ncst before and 
;I: the day of election. s11:ill 1)e entit!cd to ~ o t c  for a n~ember of tlie 
Sell;!tt>." This 1;111,ginge is precise a11d positire that  the right to rote 
lit.loiigs onlg to hinl n-110 is l)osstwsrtl of n frwliolcl. The first inquiry, 
then. n;rtnrnlly is. \v11:lt is :I freel!old, nnd ~ 1 1 o  is n freeholder, within 
the nrcnni~ig of the ('nnstitution? 

The term "freelioltl" is n legal one, of verp ancient use and of 
Iii~o\\-n signific%t ion in the common law. I t  me:rns an estate in lm~il, 
of \~-lli(.li n frecnl::n is sc'iz~tl f ~ ~ r  the tern1 of his own life, or the life 
of :inotl:t~v. :rt the least. 111 its Ilropcr wnse, it 'is restricted to sucll 
an cst;!lc, : ~ t  Inn-. I n  reference to pr iwte right?. it is nlvxys used in 
~~le ; r r t i~~ j i s  :iml statutes as  ;!pplicx!)lc to Icq11 rights a~ l t l  to legtrl rights 
1 1 y  I t  Iins likewise 1m.n u s 4  in t l ~ v  s;:lne sei~sc in rcfere11c.e io the 
clu:~liiic~~tions of voters. 1,ong 11eforc the sottlrment of the coio~r~- of 
Sortti  Cnrolina. the right of ~ .o l ing  for a illember of ParIi:inicnt ~ ~ ; l s  
liiiiitctl, I I ~  nil ancient st:ltute of Engl:ind. to  "freeho:ders." A con- 
clusive prc:of that  ;I frc~el~older. as 11ien11t in that  st:~tnte. w l s  as nt 
,.onlmon I:r\r. one 1vho llntl the legal e s t a t ~  in hiniself, is fur~~is l icd by 



the facts t h a t  i t  rec!nirc!l :I sul~seqnent s ln tn?e  ill t11:rt crlnn;r~- lo  ell- 
able n luc~rtpnxor of ;I l ' r~eholtl  e s t ; ~ t r .  mnt i~in in-  in lmssc4on .  to  
yotr. nnil ; lnotl~er to 11iq;ri~ln tht. ~nortc:r:ec fro111 v o t i : ~ ~  \?-li1'11 he i.; 
not in tlle nctu:il 11ossc-sioll of tlie ~nortsnce:!  l ~ r c ~ ! i i ~ e s  (31' i . ~  t l ! ~  11~1.- 
~ l tmcg of t hc  ;,:'ofits. S o .  11y ;III :?(i 11:1s.;fvl j11 tlie yfl:tr i7(:l: 1 , ) -  our 
Coloainl L rg i s l a~ure ,  s n l ~ ~ t : i ~ i t i ; ~ I l y  followi~i:: :I prcl-i011s o7rz> of 11!? 
year. 174:;. i t  T T ~ S  thcu:I~i necws:lry or useful to tit>fillt, t11c i e r :~ ]  "f!~ec~- 
hold" :IS ( lwcr ip t iv~  of ~ ; I I ( ,  (,!I' i~lcyl 111 VOiP Scr r r ] i r r s f ~ ~ ~ t ; i t i ~ - ~ ~ s  : :i11!1 
thc~rei11 it W : I ~  l~rovi~le( l  t!::~t :I ]~e r snn  . \ ~ I I I I  I,oiic1 f i ( l ( ,  I ; : I ? I I  ; III  . S I I ~ / < ,  I ( ~ ( 1  
for llis (1x11 life or t l ~ c  lift, 01' :l~rotlicr, o r  rri: r'stolc c~t' ert>;rtc3r 
dipnitg. of a su{iirient 11!u:111cr of ;ii.res r:f I;lnll, sl111u1tl III' iZ2i I 
~ C C @ L I I I ~ ~ ~  :L "fr(~cl~ol(ler," ;!I,I: ~ ~ ! i t i ~ l , ? ~ l  ; I <  sllr11 to  ~ 0 1 e :  :i1:(1 ill 
a s u b i ~ l u c n t  clause i t  n-::s fart l ier  t,~~;rc,te:l tlr:~t t111: vcitc1r 11:uit 11c 
"~0sscssed of ;I ficelldll r:.itl~;il i!!O l ! ! t ~ ; l l l i l ! ~  of t1l:lt :!(.lU--tll:lT is. (II! 

cstclte i m i  f o r  iifc a t  1c;lst-"i!: .if:!- ;!c~c.:  11f 1;111tl." I t  i? ,  tl~.?s, r ; iry 
to  see n-lienre rlir W:ili!e~.s I S  ti](> ('r~nstitntioil. i!? I;;(; :lntl ill 7,s:::. 
( l ~ r ived  the  iiotiorl of lilt, i~:ri%ic~ul:~r cl~r:rlific.ntioii nf :l freel~olil. :lilt1 
also the  tcwiis of its drwriptic'.:. ( ' i> l . t :~ iu l~- .  ~ ! I P  ~ t t l ~ d  ~e!1sc' of t he  
word "fr~el~olcl ."  :Is :a terl!> of thc  1:1w d t w ~ , i l ~ t i r c  of nil eqt;itr in 1:111il. 
: ~ n d  ill like IIl;1iIIlCr :m 111w:~ri;~ti.;(~ CIS ;I 1)rollert~- 11~1:1lifi~~;!tic)11 01 voter,.. 
hot11 ii? the  n~ot l ie r  (.oni!!i,y ;ir~c! i l l  this 1~11011y. is t l ~ : ~ t  in \\-l~ic.lt It 
!nust i v  re(,eive11 TI-lien 11sr1l ill t h ~ ,  ( 'o i l s t i tu t io~~ K!I(~:? ; ~ r f , , + ~ ~ r i l ~ i ; ~ ~  
such :: c!u;rlificntio:: for \-otc>r,s. 

I t  nit!)- thou.ql~t by SOIIIC~ ~ I P I Y O I E  th;at. in f:1v111. of tlip ~ > l ~ y , l i \ . ~ ~  
f r auc l~ iw .  the  C ' o i ~ t i t ~ ~ t i o l ~  .;I~c;nlil wcei1-e a n  eiluit:~l:lc ir?tr'r1iri3c.l!iol~ 
clll:rr:.il:i. rhc term ' ' L ' L ~ P ~ I ~ I ! ~ ~ "  >.I) a s  lo  e11i11r;ic.e :~ l so   it is c::lletl : I ~ I  
"e:;~~itnl!le freehold." G I I ~  tli:!t i ~ i s t ~ ~ l l ~ i e i ~ t  i'i to 1 1 6 ~  f:lirlr c ~ ) i ~ . t r l ~ ~ > l l  
nlid recei~ecl ;~cc.orilinq :(I ll!r ]11:1il! ;i1111 11o11uI:lr i!111):,1.t of its 1.11l- 
g m r p  ge~ler~i l ly ,  or ; I IY:~:YI~II~  .SO their  leg:~l WIIT JTIIPIL it i l q s  t ~ ( ' l i ~ ~ i -  
cnl lc>g:,l terniq. Tt is not to !I? 1.ri11pIc1l 1 ) ~  :I r i qo rws  ; ~ I I I : ~ ~ ~ ( ~ : I I ~ I ~  t18 
the letter. 011 the  one 11n:1el. nor stret1.1ieJ cnt  of I~ou!if:s GII 1111, o t l ~ c r  
by a l a t i t~ l ( l i~~<ou i  CIJE>I ~xcii ; ; : l  ~ , f  wor11s 111' ~1t~I i11i~p : I I I I ~  ' ~ ~ ~ ~ ! ~ - k l l : l ~ , ~ ; l l  
s i i ~ i ~ t i ~ .  The T-rry f:lc.t I::' i.e:;nirinx :1 p r o 1 1 c ~ t ~  ::u:ilific,:~!i :?I 

repels :1;1 n t t rn i ]~ t s  to frittr.1 it ::n-:ly nllcm :I p l w  i m S  l':lvor t c ~  C ! I ~  1,ili- 
zcw. The (~ 'ou~ l i i u t ion  S O I ~ ~ I ~ I I S  :I:>>- -111,li f:!~!): !IF lire 111:ii11 i ; ~ ~ p l i ~ , ; i ~ i o : i  
t!!:rt such n qu;~lific.;ltio~l i, t l i~~~n~t . : l  i ~ i ~ l i ~ ! ~ ~ ~ ~ l s : ~ ~ ! l ~ .  r rq~l i i s ; te  ~ I J  tho 
sec,urity of the  citizens (:I. the c::ll~ilil\- of tile y~~l-er?r~ncwt:  :llr11 it.; 
prgvisiol~s in t11is r e s ~ m +  oil:l~t I ~ O  I I I I I I . P  !o ~ I I ,  e:lI;~rxr.l ~ ! I , I I I  r~r\:?i~>tetl 
by constru!.tiotl. Sc n-. 'Yrcc,!lc:lel" : I I I ~ ~  " f~w~l~ : , I t l c r "  :!E trri~l.: of' :IT:. 
of t he  (!efinitt. s i ,c~?i f i~xt io l~  in I!!? I;I.,I-. 11itlivrto iiie11ii(111~,11. :!11c! ~ I I C , I Y -  
fore they ongbt so to lie u!:tl~~r.~toc;~i. i s  n n n  tllnt \ n i t e r r  1111 t11;1t 
11e1mli;tr I ~ r : r ~ i r l ~  of C I I I ~  ~ I I ~ ~ ~ ] I I , L I ( ~ < ~ I ~ V ~ ~  ! v l~ i~~ l i  i, 1 ~ 1 1 l c ~ l  ~btp~it)-, i;i 
~ o ~ ~ t r ; r d i s t i ~ ~ c t i o l l  to :!I(~ (.i,i11111o:1 I V Y  i ; t ; ~ h l i ~  I::\\.'. : I I I I ~  n!so r11:in- ( 5 2 2 )  
ce!lorr; sollleti~!iiw iwr tile e ~ l n ' ~ s : < i o ~ l  "e~(uit;iI!le frt~i~lloldcr." 
IIut in t l ~ n s  w i n z  it l l ~ o y  qw;rf not in :i !itcr;~l. Init :I f ignr .~ . t i~r  scwsr. 
'NIP)- (10 I I ! I ~  IIIP;III  t11:lt tlic,rr I ~ I ~ , I I I , T  i q  ;I l ' r ~ ~ ( ~ l ~ o l ( l  in e , !~~ i l j - ,  I>xt on:y 
tlxit O I I ~  x.v!io. in t11t. vit'tv 11s :I 1~111l.t of ~v~ l l i t y .  is ~ ~ ~ t i t l r ( l  in ) ) ~ ~ w r i l i  
~ I I  t l~ t .   tits of I;ri!tl for lift>, of n-11it.b ;ruoil~i'r is wizctl. is to 11(. rc.- 
~ : ~ r i i e ~ l  i i ~  t11;:r ( Y I ~ I T ,  t o  III:II~T ] ~ i ~ r ) ) o s t ~ - .  ;is if lir, wvre s13ix~cl of tho 
1 1  i11t:11. I I f 1 t I i l ~ 1 1  I I I I ! f i t  I I I I I  1:nt 
tllilt refvrs se11(,!y 10 t!ic> I~cnofic.i;~l ~.iz!tt irf ~ ~ r o l ~ c l ' t y  iir c7r/r!it!~. in 
rosp(~yt t o  ( , I I ~ , I ~ I : I ~ , I ? ~ .  ( l i~pnqition :111(l t1~:111~1~1is~i1!11 of' f11c IIV I)>- 
dcscpnt. or tlrc 1ii;c. n1111 not :rt :111 to  1cc:rl ricllrs o r  ]iolitic~:ll ~ ~ r i \ - i -  
1pcps. TI) ~ 1 1 1 . 1 1  l.i:!,ts :11i11 ]!ri \  i11q1's tho i~I;r~ise in T I I ~ ,  ~ ' ~ ~ i ~ x l i t ~ ~ t i o i ~  
rrl:rtes : mlcl its fc,:.l:~r c:llli~ot. t l ~ c ~ c f o r r ,  11e wiltrollcd 1,y ;ally ~~ceui i : r r  
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sense in which n rlmlrellor ~ i ~ i g l l t  fignratirely use theill in reference 
t o  certain equital)le interests wliicl~. in s o n ~ e  resllects. 1la~-e n simili- 
tude  to  freeliolds in lan~d, Ilut a r e  not re;illy frecl1ole7s. 

The foregoing considerntioils 11n~-e so 11iuc11 weight in est;r l)~isl~ii lg 
t he  propoaitiou t h a t  a bargainor in such :I clred of t ru s t  :IS t11:rt sup- 
posedt or :I inortgagor, is 11ot ciititlec! to  ro te  for n niei: i l~~r of t he  
Senate, t ha t  the  Judges would eiitertain t h t  opinion on t11:jse wounds.  
were there notlrillg else bearing on the  1)oint. But there :ire v:rrious 
other reasons. arising out of the  purpoi;es of the  11rovisio11 in thc  Ccrl- 
stitutioli mil from the  nature  of s u c l ~  truqts :11id thc~ riglits of ~ n o r t -  
g:igors. n l ~ i c h  strongly t rud  to t he  s;iiiie result. Undoul~tetlly, t he  
object in requiring the  freel~old clualific;ltioil was  to c.onstitutc> ouc 
b r m c h  of the  Legisl;~turt> pecu1i:rrly thc guartlinn of p r o l ~ e r t ~  by 
har iug i t  cl~oseli by the  o n  ners of llroperty. 'I'o ;uns~rr r  1h1t  end tlie 
o\rnersl~i:) of t he  ~ r o p e r t y  ought to l ~ e  boucl  flrlc an:l su l~s t :~~ i t i ; r l ,  ant1 
not co1or:tble 2nd coviuous. or rlou:inr~l merely. T h e n  it is to Iie 011- 

served tlint debtors frequently niortgnge tl1~3ir estxtes or conrey the111 
in tyust as a security for  dellts to a greater ;iniount tlir111 the 

( 3 2 3 )  r a lue  of t he  land. In those c:tse?: they liave ~ L I C ~ I  iuterests in 
tlie equity of redenlption o r  iesul t i~ ig  t rus t  t l i :~ t ,  while they 

continue in tlie possession illid e n j c ~ ~ - ~ l l e ~ l t  ~f t he  l a i~d .  tlieg lilny be 
called "the equitable frcellolilers" iu the court of chnc .ery ,  though 
their  estates. o r  ra ther  interests, a r e  really of 110 ralue.  I t  n - ~ n l d  
I)e a gross ~ ~ b n s e  of the  Constitution for such persou& to rote. :is they 
h a r e  rleitller n legal nor I~enefici:~l prolrerty. Tha t  i:iig!lt, ilitleed, be 
o the r~ r i s e  if the  Coilstitutioll required a freehold of :I y r t i c u l m  
value. I11 tha t  cnse. possibly. t he  rn lue  of the  l:~lltl ubore the  e:lcuu- 
brnnce might I!e cleenied or declx'ecl to  Lic the  lueasnre or' the  ecluitable 
freehold, a s  i t  is called. 1:ut there c;in be no s u c l ~  cliscriiilii~:~tion in 
th is  State. S o  ac t  of the  I,egisli~ture c;rli ndcl to  the tlualificatiolis fo r  
m t i n g  o r  t ake  anytlling a ~ w y .  S o  1;1\r can no\r dec,l:~re what  is :I 

freehold, so as  to ~ i l a k e  it tlifierent fro111 tha t  descriiied :me1 nleullt ill 
t he  Coustitutior~. A?. therefore. rlel)rors who conrey their  estates in 
mortgage o r  in t ru s t  to secure lnore t11:ln their  r ; i lue c;riiiiot. in ;luy 
jus t  sense. o r  by any intelligent nut1 ul~rigllr t r i i ~ u ~ i a l ,  be deeliieil Cree- 
holders. to  the pur l~oses  of the  Coilstitution. and a s  Illere is iio llolrer 
t o  create a distinction betn-eel1 such mort,c;iges m d  deetls of t r u 4  
and those in which tlie debts :ire less tl1:111 the  value of the estate. it 
appears t o  follow necersarily t h t t  110 iuortgagor or I~:~rgail lor ill n 
deed of t ru s t  of t ha t  kintl is competent to vote. Vor. a s  :1!1 c;milot 
be admitted a t  tile polls. nolie call, since tlicy all have rights of the 
same nature,  though of different ru lues  in tlic ~m~r l ; ? t .  ant1 the C'c~u- 
st i tntion refers esclusirely to  the  quanti ty of the land : I H ~  t he  i i :~ turr  
of t he  ?st;lte in it. without rrgarcl to  r :~ lue  in any case. 

3Ioreorer, if persons c la in~ing equitnl!le interests ulltler esl)rilss 
reserrations or declarations of t rus t  were elltitled Co rote,  so. in iike 
1ll:unuer. would those elltitlcel Iry 11-ny of ~ , e s u l t i ~ ~ g  o r  implied trust.. 
Thus,  ullon a contract f o r  t he  purcll:~se of x freehold, the  rendor lie- 

Sc!re :I conrrynnc~e becomes ;I t r u s t w  for  the relldee. itncl the 1;lt- 
(324) ter  t he  equitablt~ o \ rn r r  of t l ~ e  lanil, lirovidetl Ile 1i;is paid the  

l ) ~ ~ r c l l ; ~ s e  money or pei~fornied the contr:rct 011 his 11:irl. l 'ut  it 
seenls quite clear t ha t  i t  \ ras not contemp1:itetl in t h e  Collstitution 
to  nlnlce such nice nntl cloubtful equities. a s  often arise out of sucll 
dealings. t he  subject of c.cntrorers>- :it the  polls. to be decided by the 
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judges of t he  election. On tlie mntr:u.y, i t  ~ : i s  proller tlint the  t i t le 
to  vote sl~oulil  be defined clearly mid rendered sim11le. so tha t  the  
rights and duties of the  citizen coultl lw e;xsily untlrrstood and readily 
de t e r~n i~ i rd .  By r i ewi~ lg  :he Constitution in the leg:rl nnri obvious 
sense of i ts  Inngu:r=e. t h e  right t o  ro te  is tlius tlefinetl. :1nc1 rested in 
t h e  owner of tlie Innil fu r  life-"the frccholt1tr"-ili 1)nsuession. 

'1'11e c.onclusion of t he  J11di.r~ is.  nil they ;bee all of ol~inioii. t h a t  
the  bargtlinor in such a clred of t rns t  ;IS 111:lt su l~pwei l  is 11ot entitlet1 
to  ro te  fo r  :1 n~eulller of the  Se~xi lc ,  in \-irtue of :ruy t rus t  or i l~ tercs t  
in the lnrltl or iu the  w r p l u s  of i t s  procec,tls. :~ftclr ptly~ilent of the  
debts, reserred o r  rehultir~g to  h i n ~ .  

I t  follon-s t11:lt n (,reditor secnrecl 11)- sut,ll n t l t ~ ~ l  r:l~nlot. :IS :I 
c c s t ~ t i  cjitc t i ~ c c ~ t .  ro te  for  a F n ~ : r t o r :  for  he  I I : ~  ~ ~ t ' i t l ~ e r  11 1eg:ll nor :III 

equit:llde right to t l ~ e  l:llid, liut only ;I rizlit to  11:1ve his tleht rnised 
out of it. Inrleed. if n co11vey;rlice be 111;1c!e to  oue npun :ln espress 
m d  I)ure t rus t  for  nuotllrr for  life. or any grtx:rter interest. the  ren- 
sons nlrendy ndducecl u l ~ o u  the  first l ~ o i u t  s:rtisfy the  Judges tha t  the 
ccstrt i  q r ~ c  t r r t s t  is not entitled to rote.  I~ec:luse, in their ol~inion, 
luerely equitable interests a r e  ~ i o t  within 1111. l~urr icn-  of the  Col~sti-  
tution a t  all. but proper freeholds only. 

Upon t h e  relnaining questiou a s  fr:rn~etl, ~i:rniely. n-hether tlie h r -  
gniliee or trustee in such :r cletxd be entitled to \-ote, tlic ol~inion of the  
Judges is likewise in the  neg: l t i~e .  Sue11 :I person is a f ree l~older ;  
nud if t h a t  by itself would suttice. he  would be entitled to Tote. But,  
by t he  words of the  C'onstitutioli, one nlust not only h a r e  :l freeliold. 
but be "possessed" of it. Thilt is n material  2nd. indeed, essen- 
tial par t  of t he  proriqion. In  legnl Ixnqu:~ge. "possessed" is ( 5 2 5 )  
not the a11grol)rinte tern1 to  descrihe the  i111;1ntity of au  rstnte 
:is hrilig :I freehold. Technirnlly. he who Il;!s n freehold is said to  he 
"seized." and \T-e know t11erel)y th:lt he  is fully invested of t he  est:rte. 
"Possessed." then.  hen :~p~~liec! to n freel~oltl. 1lir:uns w n ~ e t h i n c  111or~ 
tllan thnt  t he  1):xrty is seized for  life, for  such seizin is ilii~ilied in the  
term "freeliold." by itself. I t  call, t l~r reforc .  only Illcan t l ~ n t  the  
persou l ~ i u s t  he ill possession of tlie 1:rnd a s  his freehold. "Possessed" 
is. therefore, r e ry  properly a1)l)lietl to t he  tern1 " f r e r l ~ ~ l d "  in the Cow 
stjtutio11-not a s  denot i lg  n~c rc ly  t11:lt n Ilcrson 11:1t11 a lun-ful rivlit 
to the  land. but furtlier, t11:it 11c is in the  : tctu:~l enjoynlent hy possc7s- 
sion or percel)tiou of t he  profits. or. nt  least. tliat no one else is. 

As has been nlre:~dy rrmnrlretl, t he  policy of t he  Constitutioll i.: 
t ha t  voters for  nleml)crs of t he  Senate sliould h a r e  a sul~st-:rnti;l! 
in t r r rs t  in t he  coulltry ill t he  folm of' :I freeholtl in nt lerist fifty : rues  
of 1;mtl. Son.. there 111ny be snil i  :r  freehold \ ~ h i c . l ~  i r e s  I I O  hcnefici:ll 
interest to  the  frccholiler. in n-111ll11 the  est:lte \r;ls vested for  the  11-e 
and benefit of m o t h e r  rutirr ly.  I t  is ~ m n i f e s t  tha t  such :I frcelioltl,~r 
does uot st;rnd in such n relntion tn t l ~ e  prolierty :rnd the cwn?ltry :rs 
affords a rensol~:~ble  esl)ect:rtio~l t h t  he  will escrcise tllcX elet,tire 
f rn~ lch i s t  I I D O I ~  t l ~ c  nlolircs : I I I ~  to  the  elids for n-hicli t111, ] ~ r o l ) ~ . r t y  
qu:rlific:rtiol~ is required. Al merc u~ortgngee. thnt  is. outs not ill 11r1s- 
session. 1x1s the  est:ltc Ixlrely :IS ;I srcurity for  n su1i1 of I I I O I I ~ ~ ~ :  :11lr1 
n t r l~qtee  in t he  like contlitio~i 11olds t l ~ e  t i t lc e s~~ lus ive ly  for tlle Ilenc,- 
fit of others. I t  o f t c . ~ ~  I ~ a l ~ p e n s  t11:tt t l ~ r  legill estate is oiit.:t:lntli~~c i l l  

the  trustee 1011- : ~ f t e r  t he  rlcl~ts :lrt3 pr id  01. other t r m t s  :Ire s:rt-isfiecl : 
i n  11-hich rases tllc truster, (.;rnur>t riglitfnlly cnter for  ;rny ~ ~ u q ~ i s e .  
but is 11on:iil to  rec.onvey t l ~ e  1:1ntl 1111011 rcc[i:clst. If  sucll :I t r~ iq lce  
\verc allo\vctl t o  rote, it \rould l i l :r i~ll-  violate t he  11olicy n11d ilic:l~iing 
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of the Constitution, and not less its language. If, however, a mort- 
gagee take actu:ll lmsession by hin~self or liis lessees. he 

(526) hecomes tlierel)$ :I freeholder in possession. Indeed, he has 
a subst:mti;rl interest, ns  well as the estate, nnd is in fact 

enjoying it, and tliereforc his right to rote is unquestionnhle. I t  
is not so obvious that a t r c ~ t e e  in n deed to secure debts to others is 
within tlie fair sense of the Constitution. though lie trike possession; 
and it can hnrdly be douhted that mere tlie Constitution such a n  
instrument as ileals in tletnils. sucli a trustee \I-ould 11:rve been 
esprr.;sly eel;lucletl. or. had the case occ.urred to the convention, that  
to the words "lrnssessed of n freehold" would hare been ndded "to 
liis on-n use," or sninc ~ ~ r o ~ i s i o n  of similar import. lint tlic Constitu- 
tion. in fact. cont:lins no such rlualification upon the right of the free- 
holder in possession to rote ; and, therefore, though not l~lninly within 
the re;asoli of tlie Constitution, n trnstce who is in lrossession or in the 
actual receipt of tlie profits, though not to its own use, is fully within 
the espress words of the grorision in tlie Constitt?tion 81s it  is, and 
consec;utwtly lie must he :idinitted to his rote. For  tlic,re is no autlior- 
itg for n judicial or legislative interpolation of an clscrption thnt the 
person n r ~ ~ t  he "possessed to liis own use." when tlie Constitution is 
not thus ri:~:rlified, Init is ~spressed  in I;lnmage not in itself of doubt- 
ful iinlrort, but having a c1e:lr nnd settled sense. 

The clues! ion of the Senate has no referenre to tlie gossession of the 
1:rncl 1)y tliP trustee; : ~ n d  it must, therefore, be understood as referring 
to the right of ;I trustee to rote by force, n~erely, of the conveyance 
to hini resting the legnl frceholil in him. Thus understood, the an- 
swer of the .Tnclges to it is that, in their ol,inion, such a trustee is not 
entitlerl to rote. 

Tlnt nt tlie same time, they deem it their duty to  say further, that 
they :Ire likewise of opinion that if n niortgngee go into possession of 
the mortgagetl 1)reinises or receives the profits, or if n trustee in such 
a deed as  that all nloqg supposecl, actually enter into ~ossession or  

take tlie 1)rofits for the requisite period, then tlie former, un- 
( 5 9 7 )  c!oulltcdlg. :riirl. in tlie opinion of the Judge?, the latter also, is 

e~ititlcil to rote for x nicnihcr of the Senate. 
I t  IT-ill be ohsen-ed that the effect of these n n s ~ ~ e r s  is that,  escept 

~ h c n  the trnstee is in possessiou. npither tlie hnrgninor nor the trus- 
tee can Ire xlloweil to rote ; :rnd it rnay, possil~lg, occur to the minds 
of some, ns ;111 ohjection to the principlcs laid down, 1li::t the land is 
thereb:; escludt~l  from representntion altogether, and in so doing 
that  the Constitlltion is disregnrdecl. Rct the ohjection, though i t  
n1:1y nt first appear lrlansible, has no real force. For  the land is in 
no c;lse represented. The right is in tlic owner. I t  is true. the riglit 
is conferred on him in respect of the lnncl. But it is olilg for the 
sec.nritg of his rights and interests ns a citizen and owner of lnnd; 
and lie is not ol,liged by the Constitution to  rote, or, after once 
acc;uiring the riglit to rote. not to part fro111 it. The truth is that  
there is n great de:tl of land on which no one rotes or c:ln vote: ns, 
for e~n~nl r le .  tlint hclonginp to si~lglc women and infiunts. and to per- 
sons residing in n diffrrent district from t1i:it in which tlie land lies. 
So. i f  one conreys liis land in such n lnnnucr :IS not to lenre in him- 
self n "freehold." he, of course, parts with liis right to rote, though 
he continue to occupy the lmld. But it does not follow that  hg de- 
priviqg hin~self of that right lie trnnsfers it to the alienee of the free- 
hold. For, while tlie former owner cannot \-ote, for tho ~ v m t  of the 
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freelioltl. t he  nelr owner does not hrcon~e ~r i t i t led  to  ro t e  1 y  11aving 
the  "freehold," unless lie also heconle "pcssessed" of it. There is, 
consequentlg~ no inconsistency in holding that neither o f  i11t.in is ell- 
titled, \T-lien t h e  trustee is uot in possession either actually or by 
receipt of t he  profits. 

I am. sir ,  with r e ry  grent respect, 
Tour  most ohecliriit servant.  

TTT- r ~ u ~ ~ . a \ ~   ITE EX. 
To tlre HON. CALVIN Grtavrs, 

Citctl: Lnicroice 1:. IJeTl. -LC, ?\T. C.. X i :  Tiz i c  l l r r i ~ l i i ! .  GO Y. C.. l(i.2: 





. - ~  

ACTIOS. 
1. d hired :I negro fro111 B : ~ n d  p a r e  his se:~Ied note for t h e  

hire. and actcled: "the slnl-e is hired on the  same terms a s  
other slnres, for  the  boy I.:\-;rrtson." It being held tha t  
th is  writing oil& refer r td  to the price' of the  negro n i ~ d  .--., ,$ ,,, c. ::st :1 111e!i!ori~.1 nf n!!y n t l l ~ r  terms of the  ai.reement. 
i t  \\-as also Itcltl t h t ,  ill order to  recover da~~ i : r# t s  for  :i 

bre:lch of the  ngrc~enients, not rnrntioiled in tht1 note, an 
action ou the  c:!se :~nd  ~ i o t  :in :icrioil of coveriant is  the  
groper reincci~-. i r ~ c ' i c l ~  L'. Scci~~rtlcr.so~~, 5 .  

ADAIINISTl1ATOrL ASD I~~SI<C'T'TOI:. 
1. The 17th section of the 3; th  chapter of the  Hcvised Statutes,  

i11 re l : r t io~~ to adnii~~istr: ' t t~rs.  was inttntlcd for the e:we 
:11lit secnrity of tlie administr:rtor, :nid n stric~t pc~rfornl:1ncc7 
is recluirr:l em his par t .  Lcc I . ,  Prrti-ic.7;. 135. 

ARBITCATIOS. 
I. The  l)on-er of ;in nrbilrnior is dttrirecl cntirclj- from t11cX 

n g r r c ~ n t . ~ ~ t  of the 1itrrtit.s. :IS e s ; -~ r t~s~ t~ i I  in the  eubmissiol~. 
an(: thr i r  nu :ird iiinst be 11l;iilc ill stri1.t :ic.cortl:inc~e with it. 
:111(l 111nst i ~ r ~ i t l ~ c ~ r  :'(I l~e.~-olrd iior ornit niiythin:: emhrncrd 
in  it. C'ullifcr r.  Gi/li(r~tz. 1%. 

2. Whert' tllc \vol~ls  of :an arbitr:rtinn :Ire :iulbiznons such a 
c~onstr~~i. t iori  ou-ht to be girttrr to  the111 a s  v i l l  I ~ f ~ s t  coincide 
wit11 tlie ;rl11):1rc~11t intelrtion of the :~ rb i l r :~ to r s .  171. 

3. Wlirre the s n l ~ ~ i ~ i s s i o ~ r  \\.:I:: iri the  followi!lz ~ 1 7 r d s .  "We 
11rrc~l1)- I1i1lt1 c~!~rsc~lres to :ll~iclc tile d:un:~ze : I W : I ~ ( ~ C ( ~  C. C. 
II$ (I. .T. :i11t1 W. T. for  t he  o~erf lnwi~~: :  a ~e ' r t a in  t rac t  
of Ia1nt1 1.13- our 111ill 110nti. this 4 July, 3S47. Sizned by 
G. :nit1 R.": :rnd the  ;~n-art1 n.:~s. "We, t h t ~  nl~dcrsiqlled. 
h:r\-c> this dny  viewet1 thc. l:r1111 beloni.ing to ('. C.. ( ,owred 
by the  \I-atrr of thc inill, ltrtc t he  pr~)]wrty  of G. n l ~ d  B., 
and do :rssess the  ~:IIII:IL'C'S ~ ~ l l i ( . l l  t he  said ('. ('. bns sus- 
tained for the  ycnr IS47 a t  $Ti.?(;, for the  r c n r  IS48 n t  $23, 
for the  year 1540 a t  $23, for  the Fear lS.50. nt $16, and for  
t h r  ycnr 1S.51 :it SlG. :,lid (111c' rrspcctir-c'ly t he  J anna rp  
succeeding c:ich ;vc7nr. t ha t  is. the  dnnx1r.e~ for 7'1.47, dne  1 
Jnnnnry.  1 S4S. and so for  e:~c.ti p a r "  : Hcld.  tli:rt the arbi- 
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BERITRA~TIQS-Conti~zi~cd. 
tralors raceeded thrir l~owrrs anil the >I\\-ard n-as void, 
btcanse the a p ~ a r e n t  intention of the suhu~iwion was only 
to refer the :~n low~t  of dam~qcb  ( 1 1 7 ~ '  a t  thc time of the sub- 
mission. Ib .  

4. Whrre ail :twrrd has been mnde by refrrws. under a rule of 
court, aucl confirmed by the court, it i s  bi~~rliug on all parties, 
and n l ~ i l e  it rem:rins unrerersed the judquent canuot be 
coutradicted. L1~ldo's o. Andera, 3 1. 

ARSOS. 
The a t l  of 1646. ch. 70. entitled ''An act To protrct houses and 

iuclosurcs from willful injury," alters thc act cf 1836, 1 Rev. 
Stat.. ch. Xi, so as to reduce the offense of l~urniug a mill- 
house, etc., f'roui x felouy to a misdemeanor. aud substi- 
tutes the punsishuieut of fiiie aud irul)risom~ent for that  of 
dedth. 8. 2'. l-pchlc?cl~, 454. 

ATTACI-IJIEST. 
1. A legacy in the linuds of an eiccutor, due to a married 

WO~I:III ,  caiuuot be attached for :I debt of the husband. I t  
is uot his uutil he reduces it into l)ossession. drrington 
c. Ncrclr .r. 42. 

2. Process of attachment opcratt.~ ouly on such interests of the 
debtor as  exist a t  the time it  is serred. and uot on such 
:IS may afterwards arise. I b .  

3. R7herc~ h had, in nu xttnehment aminst R, beeu summoned 
as  :I p~ru i shee  and admitted that he owed R in a certain 
neqotinble 11,)te dated 1 April, 1S36, payable six months 
after date. and it  apl~eartd that  bctbre the issuing of the 
attachment the note, 1101 tllcn b~in: due, had been bona 
fitle transferred lo :III enclorsw : l ldd, that a judgment 
agi~ins: "i, th r  garnishee in the alt:dnuent, was 110 bar to 
the rirllt of the eitclorsee to recvwr on the note. ~Vyers v. 
Bccrtbcm. 116. 

4. Where an at lachu~cr~t  KIS issurd by n justice of the peace 
for a sum xl~ove his jurisdictiou to try, and was made 
relurunble before him or solue other justice, and where 
the County Court permitted thr  p1:rirltiff to ameud the 
process by il~rltillg it returnable to tlle County Court, and 
the court also l~crniitted the defendant to  appeal, upon 
his giriilg bv11~1, etc., though he had uot replel-ied: Ilelcl, 
thnt the defi.nd:rnt was elltitled to n~)peal, not~rithstancling 
hc had cot Pled a replevin bond; and lbeld, secondly, that  
where it appeared thnt the defendnut was not able a t  the 
tiu~c. to procure snfficieut securities for an appeal, he was 
entit!ed to n certioruri, without shoniug ally merits in fact. 
the c:!sc c'&closing that there were qurstious of law which 
he htrd n riqht to linve decided by the Superior Court. Britt 
G. l'atterson, 197. 

RASKRUPT LAW. 
When a debtor has been dischareed m d c r  the banlrrupt law, 

a surety who nliqlit h a w  come in uuder the comiuission 



ISDES.  

cannot nfterwnrils recover from the debtor. Consequently, 
where the surety appointed the debtor his executor the 
residuary lesatees of the surety cannot malie the executor 
accountable for the debt. T u b b s  1;. T17illlcrms. 1. 

BASTARDY. 
I. One who appears a t  court to a n s m r  the charge of being the 

father of n child about to be born :r bast:lrtl n1;1y, before 
an  issue is made up, more to quash tllc proceedings, on the 
qrouul that the mother is a n-onlan of color IT ithin the fourth 
degree. S. 1;. Long. 4SS. 

2. If, upon such   notion, the proceedings are clnashed by the 
court. a sobsecluent u-nrrant, charqing the s : u e  person with 
be iw the f:~tller, issued after the birth of the I hild, cannot 
be supl~orted. Ib .  

3. The p r o ~ e r  relief against the order to quash, if it W:IS deemed 
erroneous. Iras by al~peal or ccrtioi url .  l b .  

BOKDS. 
1. A stranger 1 ~ ~ 3 .  a c i ~ l j t  thc delirery of a bond, mil  it is good, 

unless the obligee refuse to ratify the delirery; but in the 
:tbsellcc of  roof to the contrary such ratification i i  pre- 
sulued. Irctlell c. Ilrrrbcc, 220. 

2. In construing n deed all useless and unmeaning n-ords are 
to be rejected. proridtd enough renii~ius to make the deed 
sensible. Thus. where :I bond lmrporting to be a guardian 
I)on(l n.;~s made to  "I.. Gorernor, etc.. justices of the Court 
of I'leas and Quarter Sessions, etc., in the suin of, etc., 
to be p:~id to l l l p  said justices or the surrirors of them." 
the words "justic.es of the court," etc.. "to he paid to the 
justices," etc., are to be rcjwted as unme;lning, and the 
bond is payable to I. Ib .  

3. T h e r e  a court has no porrer to alrlmint a guardian, but does 
al)yoi~it llim, and he g i ~ e s  bond with sureties nud takes 
possession of the estate of tlic Tnrd, i t  is not colnpeteilt 
for any of the obligors in such bond to object to its ralid- 
ity on the ground of want of power in the court to make 
the appoin t~~l~r i t .  Zb. 

BOIXDAEY. 
I. Where n grant begins on a Inke. and thence runs a certain 

course and dist:nlce. then again a certain course and dis- 
tance, then a third line a cc'rt:~in course and (listtruce, thence 
"with the windings of the lake water to tlie beginning": 
Held. that  although the distance lue~ltioncd in the third 
line should f:ril before the lake was reached, yet it must 
be coiltinued to strike tlie Inlie. :lnd then the boundary be 
along the 1:ll;c. Lilc~'ccr.!j 3'1lntl I.. C'lnrk. BS. 

2. If the courhe of the third line u-ould not go to the lalie, then 
from the t e r~n iu :~ t io~ l  of the distance, on that line a direct 
course must be taken to the lalie. 171. 

3. A plat annexed to a grant cannot control the calls of the 
cr:lnt W ~ I C ~ P  it does nor Iny d o ~ n  n nntnral Ijoundnry therein 
cnllril for. Ib. 
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3. Thrre c a i i ~ ~ o t  be a coilstructivr breaking, so as to constitute 
burglary. by enticing t l i ~  owner out of his house by fraud 
a ~ ~ d  circwnve~~tion and thus inrlucing hi111 to open his door. 
unless the entry of the trc,spnsser he imllediate or in so short 
n time that the owller or his f;lnlily has not the og~ortuni ty 
of refastening his door. 8. 7.. /Ic~rr!/ .  4G3. 

2. As where the owner by the 5tratagem of the rrespasser was 
decoyed to a distance from his house, leaviug his door un- 
fastened, and his family ~~eglevtcd to fasten it  after his 
cleparture. :liicl the tresp~tsser. a t  the exl)ii,ation of about ' 

fifteen minutes, entered tlie house n~ithout breakinq any 
part, but throuyh the unfastraed door, with intent to com- 
mit felony: IleltT, that  this wns no burglary. (RUFFIN, C. J., 
cli%ented.) Ih .  

An offw to coiiq~ron~ise is not eridoi~ce to charge the party on 
the original cause of actio~i. B I I ~  a conclllded agreement 
o f  compromise mnst, in its nntnrt,. he ns obligatory in all 
re~pects  as m y  other, and either party  mu^ use it mhen- 
ever its utipuli~tions or statements of facts become material 
evidence for him. Xictfoii T.  Robcson, 3S0. 

CONSTABLES. 
1. When :I cl:~iiii \ \as  put into :I constnble's hands for collec- 

t i o ~ ~ .  (luring thr  yew 1839. aiid he was quilty of a breach 
of duty ill not collectin:. it during that  gear, : ~ n d  he was 
rcay~pointcd for the gear 1340, and the claim still remain- 
ing in his hands, hc was again zuiltg of a similar breach of 
tlnty: Held. t l ~ a t  the party injured had his electin11 to sue 
on tht. Imnd of citlirr year or on both bonds. R. 1.. TValI, 20. 

2. H(71r7. fnr t l~rr .  thxt the circun~stnnce that tlie party injured 
had it in his l)o\x7er to rworr r  on the qeror~d bond. if h(' 
had clios(~11 to do so, did not mitirntc the damarcs hc had 
a rirlit to rccover on the first bond. I h .  

3. A coristnble is the agent of thr  creditor o111y c11iring the year 
he continues to be n constable. For his receipt.; after that 
period thp crcclitor is ~ i o t  ch:~rg~:~bl(l. 17). 

4. 111 nn action  g gain st a constahlc for :r 1)renc.h c~f his official 
bond in lint collecting a dcbt. the relator is elltitled to re- 
corer a t  least nominal damages, n he11 he shorrs neglect 
ant1 unr~nsonable delay in the collection, :~lthonyh the plain- 
tiff miay hare rweired the anlourit of his tlebt from the con- 
stable nftrr thc comn~e~mmcnt  of the action. Pnrieh a. 
Nnitqun~, 210. 

CORTRACTS. 
I .  Wheil the contract is for the tlcliverj of :r certain quantity 

of tobacco, deliverable a t  n certain 111nce ;md for a certain 
l~rice, in order to entitle the purchaser to recover for a 
breach of the contract he must nllene and nrove that he 



INDEX. 

CONTRACTS-Continued. 
2. Where A contracted to deliver to R one‘ hundred fish s t :~nds 

of a certain description. and upon tcndrrine them B r e r e h d  
fifty, but refused to recrive the other fifty bcc.:ruse they 
mere riot made according to the c.o~~tr;lct : IlcTd, that this 
receipt of the fifty stmtls did not nii1l;e I: responsible for 
the other fifty, which wcre not made according to contrnct. 
free ma)^ v. Skinner,  32. 

3. A declared aqainst K for tlic brcac.11 of an :lareement in 
writing signed by B in the followinji words : "It. H. Jlosby 
has pronlised to 1)rocurr for my inotlier a lxnsion from the 
Gorern~~tent  of the United States supposed to be due to her 
:IS t l i ~  \\ itlo\\ of Lieut. Charles Gerard, and in the erent 
of his t l o i ~ ~ g  so I promise and oblige myself to give said 
K. 11. 1Iosby tnlt.-half of the rnolieg due her on account of 
the saitl 1)cnhio11. Cr i re~~ 111lder illy hand this 3 December, 
182s. Cli :~rl t~ G. IInnter." IIeld, thilt this agreement 
referrrd to :I pensio~l to which the widow was then en- 
titled or supposed to I)? entitled. and not to n pension to 
which she beci~~iw t>l~titlctl under an act of Congress sub- 
sequently p:msrcl: Hclrl. further, that although the sales of 
pensions are hg Ian- l)rohi\~itcd. yet the court could not infer 
from this :~srrenlclit. tllousli n jury might, that the agree- 
nlent \\;IS niadr hy t l ~ v  son :IS t11r agent of his mother. I t  
did not transfcr any title to :lily portion of the pension. 
nnd therefore \\-:IS i ~ o t  OII  that : ~ w o ~ ~ n t ,  in itself, invalid. 
lIosb!l c. IIzrt~tc'r. 119. 

4. Held. :rlso, that nljon : I  (.omt for work : ~ n d  labor done, A 
cvulil not rccorer froill Ii. I)(lc.:~~he his s ~ r ~ i c e s  did not inure 
to the benefit of R, a1111 tht~rc.for(~ tlic. In\\- \nould not imply 
a ])ro~uisc. 111. 

3. Wherr A ~'c>nts ont li111i1 belongi~ir to 1:. R ca~nlot recover 
ag:linst th t~  lrswe upon :I count on thc, : t<rcwnr~~~t  for rent 
of the l a ~ ~ d ,  beci~usc there \\-:I< no 1)ririly I)c,t\vrc>11 the lntter 
and R, unliw B c:ru shou- t11:lt .\ :rc+ctl :IS his : I ~ Y I ~ .  Hut I+/ 

c. T i  iliiutti 5, 177. 

7. The rlerli of :I district court of the 17nitetl Statt~s fnrnishrd 
certain tr:~nh('ri~)ts of re(or<l to :I c!)ll~c.tor of tiit, ci~stoms. 
who allplied for them offici:~lly. :rncl. ;IS lip st:~tetl, by the 
direction of one of the :~ntlitor.: of th r  TTnitetl S t a t t ~  Treas- 
ury:  Il(~lr1, t l ~ t  the clrrli c~)ultl 11ot hold t11c collector per- 
son:llly rrsl)onsibl~ for hiq SWS. but inust 1001i to the I'nited 
States G o v c ~ ~ ~ n n ~ c ~ ~ ~ t  for \vll:lt W:IS dur. to him. Rt~o~c-u  v. 
I f n t f n ~ l ,  31!J. 

S. l'he constrn!.tio~i of  :t nrittcw i~~stniiiit~ilt  helo~lrs 1 0  the 
court and not to the jury. 111. 

9. Where. two l~c'rsons. e:1(31 ont of  his own stocl;, clelivered 
qords to :I tiiirtl p r r s ~ t l  to I)cl ~wtltllecl. and took :I bond 
II:I~:IIIIC ~ I J  th(w~sel\-t's . ioi~~tly for the faithful :~cc.onnting 
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COSTRACTS-con tin ?led. 
therefor: Held,  thxt they could recover upon a bond so 
talcen, notwithstandin!: each had a separate individual in- 
terest. Haugllton ?j. Ba!jle!j, 337. 

20. Wherc n lease is ~nadr ,  the rent to be pnid in a part of the 
crop, the contract is executorg, and the title to the crop 
made is in the lessee until the lrssor's part is separated 
and allotted to him, and, therefore. before that time the 
lessor has no right to tnkc l~ossession of any part of the 
crop without the conient of the lessee. Ross  c. Szcnringer, 
481. 

CORPORATIOSS. 
1. A munici~al  corporati011 17-hich has authority to grade the 

streets is liable to any damages which mny accrue to a n  
individual from having the vorli done in an unskillful and 
incautious manner. Uearcs  v. Conz?nissioilcrs, 73. 

2. An action in tort will lie against a corporation. Ib.  

DECEIT. 
1. Where an action was brouqht to recover the value of cer- 

taiu horses. alleged to h a w  died from entin!: corn, mixed 
with arsenic, n hich the plaintiff bought from the defend- 
an t :  Hcld, thnt if the defenclant had fraudulently con- 
cealed from the plaintiff the fact that arsenic was so mixed 
with the corn, yet the plaintiff could only recorer damages 
to the rnlue of the corn, pro~irled he \\.as informed before 
he gave it  to his horses that arsenic had been mixed with 
it. Stuf ford  c. A-czixonz, 507. 

2. I t  is not sufficient, in an action in the nature of deceit, to 
prore tlint the representations of the defendant were cal- 
r~ilalet l  to deceive, but they rnust be made with i ~ z t en t  to 
deceive. Ib. 

DEEDS. 
1. The sixning, senling and delivery of :I deed by an agent, 

escrpt nhere the authority is by an instrument under seal, 
will ouly be valid when the5 are done in the actual pres- 
ence of the principal. I i ime v. BrooAs, 218. 

2. A deed is aclinowledsed by huslmnd and m-ife; two justices 
of the peace thereupon take the private examination of 
the wife and report to the court am1 the court acts upon 
the report: Held, that the inference is irresistible that the 
two justices were members of the court, appointed for 
that purpose, though no special order of nppointment appears. 
Etheridye v. Ferebee, 312. 

3. I t  is suffirient if the certificate of the private esnmination 
of a fcnze cocert states thnt 1111011 such examination she 
declared that  she had roluiltarily cxeccifcd the deed. with- 
out saying that she doth n o ~  coluntarilu assent tllereto. 
Ib. 

4. If, upon the priry examination, the wife states that  though 
she was willing to convey when she executed the deed, yet 
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DEEDS-Coxtitz tied. 
she had changed her mind and was then unwilling, of 
course the assent of the wife could not be certified. Ib. 

6.  It is immaterial whether the acI;no\\-lcdgmenert or the private 
examination be first recorded. Ib. 

6. Where a deed of a ~narricd \voman had on it o ~ l y  the follow- 
ing eutries : "State of North Carolma, Curritucl; County, 
February Term, 1832. Personnllg appeared Lydin Cook, 
Kife uf ;o;li~ Cvok, ; I I ~  ill I J ~ I V I I  c o u ~  L ; ~ c h ~ ~ o \ \  irciqeil iilil: 

she assigned the within deed of her o v n  free nil1 without 
any co~~s t rd in t  ~ v h n t e ~ e r .  Let it be recislercd. (Signed) 
W. D. Barnard." 

Currituclr Sessions, 
February Terin, 1532, 

This deed from John Cool: and Lydia, to Sctmlie7 Fcrebee, 
was exhibited and p r o ~ e d  in open court by John IJ. Scurr, 
subscribing witness. At the s:une time Lydin Cook, the 
foue couert, perso~~ally nppe:lred iu open court, and being 
privately examined by W. U. E:trn:lrd, one of the court 
appointed for that purpose, who reported tllnt the said 
Lycli:~ Cook at lruowleclycd the execution of said deed of 
her OITIL ~ c c o r d  and ~ ~ i t l l o u t  any constraint \\hutever, etc. 
On nlotion, ordered to be registwed. 

( Sig~led) S. I~ALI,, C. C. C. 

And there was also the following entry 011 the minute 
docket of the same tern1 : "A deed from Job D. Cook and 
wife. Lydia, to Willinnl C ' .  Ethrridge wrs lirown ns to John 
Cook and wife by the onth of John Scurr, :L witness thereto, 
and her private csanliilntioil talien in open court. Ordered 
registered." 

7. Held, that these entries afforded no evidence that the wife 
h:rd brcu pririly examin~d,  as  required by law. Etl~eridge . 
v. A~7ibce, 333. 

DEVISES ASD BEQUESTS. 
1. A testatrix devised as  follovs: "For the love and affection 

vhich I hnve for J. A L ,  a11d to enable hi111 to take c?re of 
my two old neqroes, B. and It.. who I wish to remain where 
I now live and su1)port thenlselves, I gire nntl bequcatll 
the I:md whereon I now live," etc.: IIe7t7. tllxt J. 31. tool; 
a ralid lcyal estate in the Imld. ~iot \ \ i thstni~din-  the ob- 
jectiou made that J .  hi. w:ks to tnke and holtl the 1:lnd in 
trust for the negro slnres. Vcrml i t l~  c. ilndtrq, 320. 

2. A bequeathed a ncqro moman to his daughter, and after- 
wards sold her, and 1wl1t thc amom~t  rcc3eivecl fro111 the 
sale, as  allrqed by the petition. to be $hen to the dnnqhtcr, 
in lieu of the neqro sold; but he mnde no nltcrntiou in l ~ i s  
will: HcTr7. on demurrer to the ~e t i t ion ,  that the dauqhter 
had no right to the price of the negro. S ~ i o z ~ d e i z  c. Ba?17;,-s, 
373. 
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1)ETISES .ISD r:EC)T*ER?'S-Cio~~ti?~ ~tctl. 
3. A testator devised as follows: "I give to my son, Benjamin 

D. Harper, all my estate aftcr ~e t t l ing  my debts, except 
the $300 above mentioned. If 1:enjamin does not live till 
of age, then I dispose of nly estate as follovs: I give to 
niy sisters," etc. Benjamin died unrler age: I$eTrl, that he 
was entitlrd to the l~rofits of the estate (except the $300) 
during his life. dbl- i t ton  c. ~h'utto~r. 339. 

1. I'er SASII and I'EA~~SOX. J. The n-ord "distributees" may 
be 11rol)erly used, in a l~ctition calling an administrator to 
a11 :~ccount, to denote those \rho arc entitled to succeed to 
an intestate's estate under our 9t:itute of distributions. 
He?lr!j c. Henl-y. 278. 

2. Per E r  r ~ r n - .  C. J. The word "distributecs" is not to he found 
in any Enrlish dictionary or in any law book and conveys 
no dofinite idea. I t  therefore cannot be intended by the 
court to mean those who are entitled to distribution of an 
intestate's estate. Ib.  

DOMICIL. 
1. The dornicil of origin of a person continnes luntil he acquires 

mother  by actual removing to another country with the 
intention of remaininq in the latter altogether or for an 
indefinite period. Hornc v .  Horne, 99. 

2. Two things lnust concur to constitute a domicil: first, resi- 
dence. and, secondlg, tlie intention to make it  a home. Ib. 

3. And if these two concur, it ~nakes  no difference how short 
his residence ma)- be in the new domicil. Zh. 

EJECTMEST. 
1. One of sereral lessors in an action of ejectmmt has a right 

to hare his nmne erased from thfl declaration. Scott 5. 
S C C C ? ~ ,  87. 

2. He is liable to his colessors for his proportion of the costs, 
but if judgment be ultimately rendered in favor of the 
plaintiff he is  cntitleci to be reimbursed for such propor- 
tion out of the costs rrcorered from the defendant. Ib. 

3. Where a recovery in ejectment is effected on the demises of 
two onlr out of several tenants, and afterwards an action 
is brought for mesne profits, none but the shares of such 
mesllr ~ m f i t s ,  to \ ~ h i c l ~  those two tenants are entitled, can 
lw recorered. Elo7dfast c. Ahegard, 222. 

4. And it  nlalies no difference whether the action for the mesne 
profits be brought in the name of tlie fictitious lessee or of 
his lessors. I b .  

5. A, by virtue of an order of the Co~mty Court. founded on a 
judrment before a justice and an execution thereon, levied 
on S March, 1842, issued a ve~btlitioni exponaq, bearinq teste . 
of May Term. 1842, under which the land of I3 was sold and 
A becanlr the purchaser; C issued a rendit in~zi  eaponns 
tested of May Term. 1842, pnrsuine a fi. fu. tested of E'eb- 
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EJECTJI1:ST-Coilf i t ~  lied. 
rua ry  Terni. IS$?. ulidtlr n'liich thtb s::mc 1a11cl of I: \\-:IS sold. 
and D bec:rine the  pnrchnser. niicl liaring cffecttsd a recovery 
i11 ejccrnii.~it. n-as :rl~out to t u rn  I-: out of ~iosscssion, when 
B accelltcd a lexae from I) am1 continnrd in lmsess ion:  
Held. tha t ,  in a n  action of tljectinent by A against B, al- 
though D, who I x i c l  btJcii ndniitietl to dcfencl a s  1:mdlord. 
could make no defensc \~- l~ic l l  li could not l i : ~ r c  made, yet 
B himself might h a w  xire11 in c~viclc~icc thest, circuliistalicrs 
to rel)nt -1's claim ro rrcovt'r. 1)s sllon-ilig U's title to be 
1)araiiioulit to A's and t1i;rr lif. (I: ) \\-as U's t ~ l l a n t .  Jordutl 
L.. J I u r ~ l f ,  234. 

ti. In a n  action of ejectnlent, \\.here t he  clec1:rrntioli contained 
seve13nl couilts, some of whic.h werr 011 the cleniises of per- 
soils w h o .  hncl died before t he  action was  brought : Held, 
t ha t  the  court below did right in ortlering these co~ili ts  to  
be striclit'ii from r11e t1eclnr:ltioil. .Idrlcrto~i 1'. Lllllelc.hor, 349. 

EVIDESCE. 
1. A hired a ~ i e g r o  fro111 R and gn re  his se:~led note :IS follows : 

"On 1 J ~ m u n r y .  1S4q. I proniise to pay to B $130. The s l a w  
is hired on the sanie terms a s  orher s l n ~ e s .  for the hire of 
the  boy Ev:~rtson": Held, t h a t  this writing ouly referred to 
the l~ r i ce  of t he  negro. and was  not :I memori:~l  of : I I I ~  o t h n  
terins of the agrtwnent. and t h : ~ t  a s  to these 1:ltter p:~rol 
I)\-idrnce \v:rs atlniissible. il'rrir1,il I . .  h'n~ri~tlo.soir. 5 .  

'7. Where the dec.lnrntioils of olle alleged to he :1r1 :~cerlt  :we 
offered to be given in evitlrncr, i t  is  illculllbrnt on the 
judge to  cletcri~~ine.  a t  least. so f a r  as to sny x~he thc r  there 
is  such grii~lrc facie evidence of agoiicy as to render the 
acts and d e c l a ~ : ~ t i o l ~ s  of tlic ] ~ r o ] ~ w t l  IT-itnrss those of the 
plaintiff. . I l r i i i i m  1 ' .  P t ~ t t s .  4!). 

3. I t  is tho ])rovinc~e of the  court l o  Il:lss 1111 crt 'ry qucstioll of 
the a d ~ i i i ~ s i i ~ i l i t y  of c\-iden;.c~. 171. 

4.  ,\I(brely serving :r \v\-nrr;rlit for t l ~ l ~ t .  issuet1 113- :I jnsticc, is no 
evidence tha t  t he  otticer \:.;IS t h r  :~:t,nt of the 111nintiK in 
t he  warrunt.  I b .  

,j. T h r  clecl:~r:~tiolis of :I sl:1\-(1 a t  :111y ]~:~rticnl: ir  t ime a s  t o  
t h r  st;lte of h js  ho:~lth are. fro111 11ec.cssity. :rtlnlissible in 
evidence. Ifo11llr ne c. White, 1;::. 

6. Whenercr the  bodily (11, ~nelltiil Srrliucs of a n  incliridnal, a t  
a ~ n r t i c n l a r  time. a r e  in:rrcrinl to tw ~iro\-ed, the  expres- 
sioli of sucll feelings, lnatlc :it or soon lxfore  tha t  time, is 
evidence, of conrst1 subject to I IC ,  n-c1iz1wtl by the  jury. Ib .  

7. The posiiession of a stole11 thiul: is c.vitlence to some extent. 
against  tliri posscswr, of :I taking hy him. Ordinarily, it 
is  stronger o r  weaker in prol~ortion to  tho period inter- 
vening betvy?en the  ste:~liii:: ant1 the  finding ill l~orsession 
of the  ac:cnsed; aud af ter  the I:~]iw of n consitlernblc time 
before a l)osr;cssion is shown in the  :rccnsrd, the law dnes 
not infm his guilt. but  lvarcs t ha t  qucstion to the  jury 
under a consit1er:ltion 01' a11 tllc~ ~ircumstmices.  S. I . .  
TVilliunra, 140. 

.,-- . , I  8 
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8. Thp question of identity, where different names a re  alleged 

to relate to t11~ smne ~jcrson, is one exclusively for the jury. 
Illov!e c. Yeto-son. iS0. 

9. Per XASII. 3. A ~vitness who has linown a town for a qreat 
mmber of years niaa rive evidence of :r general and nni- 
form rcpntation : n ~ d  understanding that  the town was 
covered by a partir.ular $rant. IO. 

10. Per I ' r a ~ s o x ,  J., and R b ~ r r s .  C .  J. The evidence cannot 
Ije received for that  pu~posc, but i ~ ,  con~petent to shorn 
t11:rt nIi:~t war once called the ton11 of S. was now called 
the town of TV. Ib.  

11. I t  is a g c n ~ r a l  rule that  the declarations of a party accused 
of n criltie, nintle in his own fnror, after the lime of the 
alleged co~nn~ission of the crime, are  not evidcnce for him. 
8. r.  D.  Hildretll, 440. 

12. Proof of the llandn-riting of a deceas~d subscribing wit- 
ness to a bond is not, strictly, prima facie evidence of the 
execution of the bond. though it will authorize the readinq 
of the instrument to the jury. But the jury must weigh 
this, toqether with the other circu~nst:~nces g i v ~ n  in evi- 
denre, nnd from the whole determine whether the alleged 
instrunlent was executed or not. Blaclc ?;. Wright ,  447. 

13. I t  is anlonq the strongest circumstnlltial proofs against a 
prrsoll that he ornits to give eridence to repel circumstances 
of snsl)icion aqiinst him which he would hare  it in his 
Imver to give if' thaw circumstanc~es of susl~icion were un- 
founded. I b. 

14. A declaration in a deed, that  the land conreyed by it had 
been before granted to a certain person, is not evidence 
for thc pnrticss to the deed that in fact it \va~s thus granted. 
Cruwlp v. Tllompson, 491. 

15. I t  has been the unirersnl practice in Chis State to permit 
an :~ttorney in a Cause to give evidence at the instance of 
his client. S. r .  Woodside, 496. 

16. The receipt of a deputy sheriff, shoning that he has, a s  
deputy sheriff, received claims for collection, is good evi- 
ilrntc in an action by the sheriff aqainst the sureties in a 
bond 17 hich the deputy has given him for his indemnity. 
dlcl~ltoslr I;. Bruce, 511. 

EXECUTION. 
1. The lieu of a fieri fuciua nrJon the equitable interest of a 

debtor conlmenccs only from the time of its issuing, and 
not from its teste. Moriscy V. Hill, 66. 

2. A, b r  a verbal contract, agrees to convey a tract of land to 
I3 upon condition that  R would erect a house upon it. 
Refore this was done C lerirs an  execution he had against 
R ulron his interest in the land. A then conveys the land 
to D, and, with a view of overreaching C's execution, 
n~lted:ltcs the deed: Herd, that the mere antedating the 
deed did not malie it fraudulent and void: Hcld, secondly, 
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that B, having only a parol contract for the sale of the 
land, had no equitable claim against A which was liable 
to execution under our act of Assenibly subjecting equitable 
interests in land to sale by extcntion. Pulterxon 2 j .  Botlen- 
l~unzcr, DG. 

FELONY. 
One \rho is present and sees that a felony is about to be com- 

:::ittcr? ar?:? dors i:? no !!?nnner i i l t e r i ~ r ~ ,  I?VPS 11nt t l !~wl>y 
participnte in the fclony committed. Ercry one may, ul)o~l 
such an occi~siou, interfere to prmcnt, if he can, the perpe- 
tration of the felony, but he is 11ot bound to (lo so, .it the 
peril, otllernise, of 1~art:rliiny of the guilt. I t  is necessary. 
in order to malie him :in nider or abettor, that he should 
do or say something showing his consent to the felonious 
purlwsc and coutributinq to its execution. S. 1;. D. Hlltlreth, 
440. 

FORCIBLE TRESPASS. 
1. The gist of the offcnsr of forcible trcspass is a high-11:~uded 

inrnsio~l of the ~ossession of another, he hci17g procnt- 
title is not drawn in question. S. c. VcCaulcss, 375. 

2. If two :ire iu the same house, the law adjudges the possessio~l 
in hill1 who had title: but uot so as. by relatioil back. to 
nl:llie the other guilty of a forcible trespass when the 
entry  as without force. Ib. 

FRAUDS, STATUTE OF. 
1. Where A 1x1s a cause of action :~qainst another, and B nlalies 

a parol pronlise to indenmify A, n hich promise is super~cdnled 
to the claim ~ h i c h  A has 011 his origin:~l cause of nction, 
the statute, making void parol promises to indeumify a q ~ i n s t  
the default, etc., of another., will apply. Drtrugl~nr~ 1;. Uutl t-  
it7g, 10. 

2. But if there is no debt for which another is or is about to 
be answerable, or if the debt of the othcr is discharged 
a l ~ d  the promise is suhxlituted, the statute does not apply. 
Zb. 

FRAUDS AKD FRAUDULEKT CONVETAXCES. 
1. Where A made a deed of trust to secure creditors, mid it was 

stipulated in the deed that n sale should not t:lke plnce for 
three gears, and, in the meantime, the trustor should re- 
main in possession of the property, corlsistinq of lands, 
negroes, ctc., and on the trial of a suit the creditor, irn- 
peaching the trust, adniitted that there v-as no actual fraud. 
but contended that the deed on its face ~ r n s  fraudulent 
in law: Held by the Court, that whether tlie deed m-as fraud- 
ulent or not 1r:rs :[ matter for a jury, under all the circum- 
stances, but that tile court could not, from wllat appeared 
oil the fiice of the deed. sag it  was frauduleilt in point 
of la\\-, bemuse there llliqllt be 111a?!y circuu~stx~lces in which 
s ~ c h  a deed ~ ~ o u l d  be good, aud the creditor admitted that 
it  mas not fraudnlent in fact. Hardg z. Sl~irrncr. 191. 
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2. Where a deed is absolute on its face, but it  is alleged that  
it  was on a secret trust for the donor, with intent to defeat 
his creditors, i t  must be left to the jury to ascertaiu the 
existence of such trust. But where n tleed, made without 
coiiside~xtiou by a debtor, expresses oil its face that it  is 
~nxdc. for the beuctit of the debtor :mtl his fnmily, the 
conrt can itself prolkou1lc.e it frnntlulent nirrl roicl as  against 
a creditor then existing. S'tzlrdicu~lt c. Ducis. 365. 

3. A fraudulent donec of persolla1 yrolmty. \vllich he has in 
l~osstwion after the donor's death, is : ~ ~ ~ s \ \ - c ~ r : ~ l ~ l r  as  execu- 
tor tlc so11 tort .  I b .  

The tern1 "free person of color," in our pc,ilal statutes, is to 
bc ul~clei~stood ill our lam to mean :I per so^^ descended from 
a negro. within the fourth degree i~ic.lnsi\-e. though an an- 
(.?stor in t~nc.h iutervening gcner~~tion w;ls white. 6. v. 
I)cnzp.5t.l/. 344. 

GANISG. 
TTildcr the bti~tute :~giliilst gaming, Rev. Stat.. ell. 34, sec. 6!), the 

place of gaming and the place of retailin;: iuust be the 
same house, or, a t  the least, parts of the same cstablish- 
ment. "The preinises" means those p l a c ~ s  only which are  
occupied by the retailer with the house in which he retails, 
as  oue nholc. S. ?;. Black ,  37% 

GRANTS. 
The pass:lgc of ilie sercral acts of Assembly enlarging the time 

within which grants shall be registered malies them good 
and arailable by relation back from the time xvhen they 
are  dated, as nluch so as if they had Ijccn registered within 
tn-o years. Ifill c. J o c l ; s o ~ ~ ,  :333. 

HOMICIDE 
1. I f  :I 1111ite m;nl vaiiionly iuflicts upou :I slnrc, over mhoiu 

he has no authority, a severe blow or repeated blows, 
ui?der unusu:~l circuriist:luces, aud the s l ; ~ ~ e ,  ut  t h e  i tzstat~t .  
strikes and kills, nitliout eriiiciag. 1)y the ineanq used, 
weat  niclretli~rss or cruelty, he is o~ily guilty of man- 
sl:ingliter, eiviug due wciqht to motire* of policy and the 
necessitg for snbordiuwtiol~. S. v. CU?S(I?, 3!L 

2. The same ~)rinc,iple of exteiiuation al)l)lit>s to tlie case of the 
beatell sl:~re's conlrade or friend, who is l rese~i t  and in- 
stantly kills the assai1:lnt. \\ ithout in lilic inalinw evincing. 
by th r  means used, great wickedness or cruelty. (ILTFFIN, 
C .  J., dissented.) 11). 

3. 111 ail indictment for homicide, it  is the province arid duty 
of the court to inforiu the jury, u ~ o n  the suppositiori of 
the truth of tlic facts, 21s being agreed on or found by the 
jury. w11:rt thc degree of the homicide is. 5'. 1;. I t .  Hildreth.  
429. 

1. Where the State>, in a  rosecu cut ion for a homicide, relies upon 
the ground of express uialicr. the rituesses can only prove 
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HOMICIDE-con tin ~rctl. 
the existence of prerious malice or threat\, 11ut they can- 
imt pro\e  the ~ x i s t r n t e  of the m:rlic.t. rill to the time of 
the liomicide : ~ n d  that the 1)risoncr :rctcd on it in slaying. 
I t  is the province of the jury to n1:11te tl~ose inferences. or 
not, ul~on the fncts prored. 10. 

3. When persons fight on fair terms :ml. after : I I  interral, 
b lo~rs  har inr  bem giren. :I 11:n.t~- dr:r\rq, in the heat of 
blood, a de:rdly instruli~ei~t :nlil illflirt< :I ilcndlg i n j n r ~  , it 
is niansl:~uehtcr only; but if :I lxirty c'nter n conkst clan- 
gerously arinecl :~ntl fislits undcr an 111lfair :itlr,~nt:~re. though 
mutual blows pass, it is not nrn~~sl;ln:.llter, bur ~ l n ~ r d c r .  Ib. 

6. Cpon a quarrel one of the parties retrc.~teil about fifty y:lrds, 
:lppnrently with n clesircl of :ivoicli~iq :I conflict : tlic~ other 
party pursued with his :1r1n nl~liftctl, and when he rc:wlled 
his opponent, st:~bbed and liilltxl him. t11~ Inttcr lxlving 
stopped and firqt struclr with his fist: J5cltl. that this ~ 1 s  
a clear case of ~nurdcr .  S. r .  1 1 0 i 1 c I 1 .  4Yi. 

HUSBASD AXD WIFE. 
1. Wherever n snit nil1 su r r i \ e  to n \rif(.. shf. Inay be joined 

I\ ith her husb:i~ld ill the nc.tion. TT7csf 7'. il'ilrlhnzan. lli3. 

2. A dist r ibut i~c share, acc.ruilie to the n ifc clurinq the covcrture. 
does not rest in the lin~b.rnd, but will s u r r i ~ e  to the wife, 
unless reduced into l )o\ce~\ io~l  by thr  11ush:ind. H(IT~?YT 2;. 

Xurtlrce, 295. 

3. Where the wife is tlic sole next of kill ::lit1 the husband the 
administrator, :~nd  tli? debts of the i111esr:lte are  paid or 
:tqsun~cd by him, and t h e r ~  are  no rr,rcons lvhy he chould 
hold any longer as  atlministrntor, the l~rcsnmption is r e ly  
strolig that  he held as 11usba11d. nud col~sequently for him- 
self. Ib.  

4. Where there arc  othrr nest of Bin bcsiilw thc wife, t h ~  hns- 
bancl, beinq adniinistr:itor, ill order to rntitle hi111 to the 
propc'rty in his ov11 risht, ~ n u \ t  :il)l)e:lr by some act to be 
exercising a dominion over it, not a(mrdi11q to his duty as 
admiuistrntor or il l  the c1iqcli:lrgc of fuuctio~ls of n r ~ p r e -  
sentatire ehnr;icier, but for his own benefit nud as person- 
ally the owner. Thus \rllen the husb:rnd and the other 
next of ltin, there bein:. other funds for thc ]~:lpnimt of the 
debts, had agreed to enr~)loy thc ncgrocs, etc., on the lands 
of the intestate and nt the end of the ytl:lr lo divide the 
proceeds of the crop nmorlr them "nccordinq to their rirlits 
a s  distribntees" : Hclrl, that  this n ns ;I sulficimt reduction 
into possessiou by the husband to ] ) I T T P I ~ ~  any right of 
survivorship in  the wife. Ib .  

5. Where on n divorce (L mcnatr ct ~ I I O ~ Y I  the wife is allowed, in 
part of aliino11~-, the rent of certnin lands, out of which she 
nlakes an  annual sarilig, the linsbm~cl has no right to the 
amount accumulated out of sncli snrinq. Dardcu c. doyner. 
330. 

INDICTMENT. 
1. An indictment which charges that  "A. B.. late, etc., at, etc.. 

with force and arms, on, etc.. did ~ubl ic ly  curse n l ~ d  s\re:lr 

351 
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and tnhe the  name of Alnliqhty God in  ra in ,  for  a l o ~ g  
time, to n i t .  for the   pace of t n o  hours, to  t he  cnmnion 
nuisance of :rll the  titizeus of the Sta te  and against  the  
pe,rte and d ~ c n i t y  of the  S t a ~ e . "  cannot be wpported.  5'. v. 
Joizcs. 33. 

2. To  render the  offense of 11rof:uie sxear ing indictable t h e  acts 
iiiuat be so repeated and  so public a s  to become a n  an- 
noyance and inconreniencc to  the  public, for  then they con- 
st i tute a ~LIblic nuisnnce. ID. 

3. I t  i s  not sufficient to  the  conviction of a defenc1;ult in such 
a n  iidictlncnt t h a t  t he  S t a t e  should show by i ts  evidence 
t h a t  t he  defendant has  bcen guilty of a nuisance; the 
inilictnlenr niust charge i t ;  i t  must set  forth sl)ecially the  
~ ~ 1 1 o l e  fac t  with such certainty t h a t  the  court may be 
nble ro see, jndici:tll)-, t ha t  i t  rests on suHicient grouiids. 
S u r  n-ill i t  be sufficient if the  indictment charges t h a t  t he  
:~cts  were done "to the  co~~ i iuon  nuisance of all  the  good 
cirizeils of rhc State," unless thc facts so chwged amount 
iu 1x1~- to a nuisa~ice.  Zb .  

4. An indict~uent will lie under our s ta tu te  for feloniously tnk- 
in: ail11 c : i r r~ ing  away a runan-ng slave. "with illtent to  
dis1)ose of him to another," etc.. e\.en though the  taker  did 
not l i 1 1 0 ~  :vho was  the  owner of the slare.  S .  c. Tliilliums, 
140. 

5. Where there were different counts in a bill of indictment, 
onc chargiug n taking by the  i~r isoncr  ~ v i t h  violence and 
another by seduction, and each of them also c11ar:in: a 
convcyil~g n x ~ y  wit11 the  intents required by the  statutes,  
the  jury :ire not b o m d  to  find in whivh n-ny the  talriiig 
n.:~s had. b u t  the  verdict may  be general, though there a r e  
other defective counts. I D .  

6. A11 indictment ill n case under our  s ta tu te  for  the  abduction 
of uegroes, which (.h:rrges t ha t  t he  defendant "by ~ io l ence ,  
feloniously took," is  a s  good a s  if i t  llncl averred t h a t  the  
clei'ei~d:ait "felouiousls, by rioleuce took," etc. I b .  

7 .  I n  nu inilict~neilt re1:rtili;; to  t he  larceny or abduction of a 
s l ; ~ ~ . r ,  ill describins hi111 a s  the  p r o p m y  of A. I-:., xou may 
usc incliffcrcwtly the  1)hrases. "then xnd there being the  
I)l'ollerty. or of the  prolier goods and chattels of A. R.." etc., 
or "[he p r o ~ e r t y  of A. R.," af ter  laying the  mlue .  etc., of the  
slxrc. Ib .  

8. I n  a n  indictment for  stealing, etc., a slave, under our  statute,  
the  ~ror t l s ,  "with a n  illtent to sell and clisl~ose of t h e  said 
slare." a r e  suAicieut. 1 b. 

!7. I t  is in the discretion of the Attornc~--General, on the  t r ia l  of 
a cnl~i ta l  case. to  iiitrodnce on behalf of the  Sta te  only 
such ~virncsscs us he may think groper. S .  c. Gtezcart, 312. 

10. If .  on the  tr ial  of n ca l~ i t a l  oft'enw. the  counsel for  t he  pris- 
oner does not asli the  court  to give to a mulatto vitriess, 
introducer1 on the  pa r t  of t h e  Sta te ,  t he  charge required 
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I N D I C T ~ I D : K T - C ~ ? L ~ ~ ~ ~  ~red.  
b~ the act of Assembly, Rev. St.. clr. 111. see. 51. adrantage 
callnot afterwards he taken of the orilission of the judge to 
make such c h a r g ~ .  Ih. 

11. Whether such a chnrge was or was not given cannot appear 
upon tlie record, unless placed tllcre by the esceptions of 
one or the other party. Ib. 

12. In  an iudictment for sellinq to a s1:lve in the night-time, it  
is not necrss;try to negative a n  ordcr of tlie owner or ulan- 
ager, the offense having been conmiitted in tlie night-time. 
R. v. 12olibir~s, 336. 

13. In  such an indictment the slave is qufficiently identified by 
his nnnir; n further descriptiol~ by giving tlie ltanirx of 
the o ~ ~ - n e r  is not necessary. Ib. 

14. Where Lhcre are two counts in an indictment, one good aud 
the other defective, and there is a general verdict against 
the defendants, the judgment will be presumed to have 
been given upon the good count alone. But when both counts 
are  good and the court :ires erroneous instructious to the 
jury as  to on(? of the counts, i t  is presumed that the judg- 
inent was xi\en ul)o11 both counts. and a %.enire tie 11ooo will 
be awarded. S. v. illcC'auless, 376. 

15. In  this State, where o w  is tried, as  for felony. yet the facts 
zrverred in the indictmeut do not supllort the charge of 
felony, but nntount to :t misdemennor, the court may give 
judgment for such misclei~leanor. S .  c. C p c h u r d ~  434. 

16. Where a clefcudant was conricted on an indictment for a 
felo~iy and allpenled from the juclgine~it thereon to the 
Suyreine Court, and tlie error assignc3d in this Court was 
that  the facts stated in the indictment did uot aiiiount to 
a felony, the Supreme Court, though it  rewrses the judg- 
ment for this error. yclt will (under the provisions of the 
act establishiny Ihr ( h u r t )  g iw directions to the court below 
to rive judglnc~lit for n misdemeanor, \.;here it ap1)ears that 
is the judgment \ ~ h i c h  should hare been there rcwlered. 171. 

INFANT. 
An infant, being entitled to a sun1 of money arising from the 

sale of a t r w t  nf lmc?, sold under a decree of a court of 
tynily, and the s n n ~  harinq been received by her guardian, 
conveyed it by :I clccd of trust to her segarnte use, and if 
she dird n ithout Irtlving a child, to her intended husbaucl. 
She ~iiarried and died under aqe nlld without a child: Ileld. 
that in :t court ok l:t\v, a t  least, her personnl rcpr'esentntire 
was entitled lo recover the money so rctrixed by the 
gunrdi:ln. Reddit 1, .c. Xattcvfieltl, 358. 

INSOLVEKT DEBTOIiS. 
1. In  a p ~ ~ m c l i n s  uudcr the illsolrent laws, nllcn the debtor 

has been arrested on n cct. sn., it is too late for him, after 
giving bond :und joining in nil issue of fr:lud. to take ex- 
cegtion to the writ of ctr. so. Sixolb ?;. Si~rrncr!/, 25. 



2. Although the  ctr. .w. nl:~y be r ~ ~ i t l .  yc~t thc, court lins juris- 
diction of t h r  sulrjwt-mnttrr .  ;!lit1 ol~jcctions to any pa r t  
of the ]~ roce id i~ i c s  i i~ns t  1x1 1il:1t11~ in :rpt t i~iie.  111. 

3. When the c~wl i tn r  ;~lle;es f r iu~t l ,  if his sl~ecificntion be not 
sufficiently c.c%rt;rin. and a tlrfvntl:~nt. twfore issue joined. 
oh j f~Ts  to  it.  :liiil the  court sllc~nltl rc3fnse to  malie it cer- 
tain. i t  ~vonltl I.lr error.  Eu t  :III ol~jtWion to  tlie specifica- 
tion is too 1;ltc. a f ter  issue ,joi~~cvl. Tlic ~ c r d i c t  cures t he  
defect. / b .  

8. The  act  (1:er. St.. ch. 58) in this res;rrct 0111~- a lq~l ies  to cases 
n-lic,re the  clebrc~r. ~ I I I O I I  snrrc.nt11,r of his I);iil, is  ordcrrd into 
custc~dy by 111r. court. l b .  

LIJIITATIOSS. STA\TTYE 01.'. 
1. 111 ; L I L  :ictiui: for 11nrl111~ilig :L sla1.c. to n-hicli ill(, s t a tu t e  of 

l i~ni i :~ t io i i s  n-as lilc;~:l(d, thc  1)l:lintift' coiiltl not prove any 
ac t  of hm.horinji within t h r w  years hefore t he  commence- 
lilent of the. action. bnt 1,rored t h a t  tlie drfendant had  
lxlrhored the, slnre for several years before t h a t  period: 
J1clrl. t ha t  The> c,onrt shoul(1 hart ins t ruct1~1 the. jury t h a t  
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LIMITATIONS, STATUTE OF-Continiccd. 
there was no evidence to rebut the plea of the statute of 
limitations or from which the jury could infer any act of 
harboring within the three years. Barnes 2;. Farmer, 202. 

2. In  cases of adverse possession of land tlie statute of limita- 
tions begins to run from the ouster. If the oue havins the 
rie-ht br n fewc corert, and the seven years hare rspired 
in tllr lifetime of her husband, she has three years, and 
only three, after the death of her husband within which 
to coininence her sui t ;  when the seven years have not es- 
pircd in the lifetime of her husband, the two periods of 
sewn Fears from the ouster and three years from the 
dclatll of the husband are concurrent, nntil on? of them 
s1i:tll hare run out ;  and then the femc is entitled to the 
other : ~ n d  longer period, to enter or sue. Crump ?;. Tl~omp- 
son, 401. 

MERGER. 
A promise made after n covenant is merged, upon the same 

qround thnt a promise inacle before is merged. when the 
pron~ise and the corenant are precisely the snme, because 
the covenant, being a deed, is the surest and highest evi- 
dence. Burner v. Allen, 370. 

NUISANCE. 
1. A stable in a town is not, like a slaughter pen or a hog 

stye, necessarily or primn ftrcie a nuisance. Rut if it be 
so built, so kept, or so uscd as to destroy the comfort of 
persons owning and oc(llr~ying adjoininq premises nnd in]- 
pairing their value as places of habitation, it does thereby 
become n nuisance. Dargai~ c. W a d d i l l .  244. 

2. If the adjatent proprietors be annoyed by it  in any manner 
\vllith could be avoided it becomes an ac1ion:tble nuisance, 
though a stable in itself be a convenient :uid lawful erec- 
tion. Ib. 

OFFICIAL BOXDS. 
When n term of office (as  that of sheriff) is for more th:m ont' 

je;rr, tllc bonds giwn for the faithful dicchnrge of the 
dutirs of his office a t  t11r time of the :~plmintmrnt, and the 
nev bo~lils qiren froill tiinc to tinie afterwards. nre cumnla- 
tive; thnt is, the first bonds continue to be a security for 
t h r  di.ch:trqe of tlie duties during tlic wl lo l~  twin, nnrl t h ~  
new Fondq become :III additional security for the discharqe 
of such of the dnties as have not been performed : ~ t  the 
time they are fircn. Poole 1.. Cox, 69. 

2. Whcrr there are mow 111e:ts tli:~n one, and thc jury find 011 

thpnl all, nild error is allcred in the c3hnrqe of tlle coln't 
only :IS to ol?e, this C'onrl must nlfirlll t l ~ c  judcnient bclon . 
mllll~oe ?I. ~StZ l t t~S,  41. 
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3. Where a par ty  liioved to  be l~ermit ted  to shon- a paper to a 
witness for the  purpose of refreshing his meinory, n-hich 
motion was  refused and a n  appeal taken, i t  must n11penr in 
the c;lse pent 1111 \vhat were t he  contelits of the  pll)er.  tli;lt 
the Court niny see whether they were such as were calculated 
to  linvc the effec3t p ro~osed .  Lee 1;. I'c1tt~ic.1;. 133. 

4. an  elecution fro111 a justice of the  peace 11:~s been 
lericcl on land :INI returned to  t he  County Court. where 
juilymclit is renilercd for the  plaintiff, he may either have 
an  order of sale under nllicli he can only sell the l a i d  leried 
oli, or he 111:ry tcll:e a n  esecutioii a s  in other rases of judg- 
iiienrs. Pelt ell 1 ' .  I~ccuc,l~tit~, 133. 

.7. A\ special frct,i futiccu may be added to a ~ c ~ ~ d i t i i ~ n i  crponns  
wheiierer a fi. fat. itself may be sued out. I b .  

6. A count for :I forc.ible entry mag be joined with a count for 
:ni nsc:lult and battery. I ' l i ~ l ~ i  c. d n d o s ,  325. 

7. W!!~re ser-a.21 !)%sons a re  iiidicted for  a trespass, i t  is not a 
11lat;rr of r iyht for  any of tlle defendants to  insist, on the  
trinl, tha t  the  jury should he required to  l m s  upon the  
guilt or iiiiiocerice of ally of the  others before they pass 
nl)on the whole. This  is n matter of discretion in the  pre- 
siding jndge-n discretion rnrely, if ever. used, except in 
cases where there is  no evidence against  a part  of the  
defe11d:mts or \\here t he  court i s  satisfied tha t  persons 
a r e  nlnrle defendants to prcrent their  being exanlined in 
the  case. S. 2. Boliue, 860. 

S. I t  is the  11rorilice of the  court  in which the  tr ial  takes  
]11:1ce to judge of t he  t ru th  or suHiciency of the  causes 
:~ssigaetl for  a motion for a colitiliunnce o r  re~iioval of a 
trinl. 8. 1 . .  X. Hildrc th ,  4'29. 

PROilESS. 
1. T 1 1 ~  1:rw requires t h a t  a writ  ( a s  in th is  case, :11 execution) 

sh:lll be returned to  the court and not  to  t he  clerk. IIu?n- 
Tit1 r. Vtrrcll. 33. 

2. I t  iq true. the  clerlr i': tllc orfirer of t h e  court to  receive the  
n r i t  :1nd \\-hatever iuay bc rnisecl upon it, 3s his office is 
tlie place where t he  records of the  court  a r e  kept and pre- 
served. Ib.  

3. If the clerk will not receive tlie re turn  when trndered to 
hiin, tlle ofiicer, to  cliscliarge his duty ,  must re turn  the  
l ) r r c q ~ t  and the money, if he hns made it, to the court. 
They r i l l ,  ullon a lwoper representation, make such order 
:IS the case may require, and. in n proper case, direct their  
officer to receive t h e  ~ r o c e s s .  17). 

4. The  drat11 of the clerlr dnr inz  term-time is no cxxc8usc, for  
not nialiing the  return.  11). 

IIEPLEVIS. 
1. Our act  of A~sembly  in relation to  replevin i n e l .  Stat., ell. 

101) does not repeal nor supersede the  common-law remedy 
of replevi~i. Dlrffy 2'. V r c r ~ i l l ,  16. 
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2. At the colnmon law an  actinu of replevin could only be 
maintained in cases of nctutll taking. Under our statute 
taking is not necessary to elltitle the party iujurecl to his 
remedy. 10. 

3. T h e r e  an esecution issues ngainst A, nud is lericrl b o i ~ a  f ide 
011 properry ill the ~lossessiou of E. on the allegution that 
the p r o ~ e r t y  is really in A. the action of replevin will uot 
lie against the sheriff'. C'clr~oll c. Iilizlsscy, S!). 

ROADS ASD WAYS. 
1. The courts ha re  no authority to have the lands of the citi- 

zeus taken for n cartwtrg, ~vithont the consent of thc owner, 
escel~t in the iustmce provided for by the s ta tute:  "If 
any person shall be settled upon or cultivatiug ally laud 
to ~ r h i c h  there is no public road leading or 110 way to 
get to or from the s:rnle, other than by crossing other per- 
sons' l:~ncl." Lecl a. J o h ~ s o n ,  15. 

2. Therefore, where there was a 11ubIic road to which access 
might be had, though uot so convenieut for the ~e t i t iouer  
as the c a r t ~ r a y  he 1)rags for, the court caullot graut the 
petition. 171. 

SALES. 
1. Where nu o ~ n e r  of a slnre stands by and sees the s lare  sold 

by another. having no title, a11d lnalies 110 objection, yet 
he is not thereby esto~l)etl  from asserting his legal title. 
W e s t  1;. Z' i lghwtail ,  1G3. 

2. The title to a slave can onlv be conveved accordiue to the 
laws of this Stnte, by n sale in writing, escept &en cle- 
lirery accompanies the sale, or by n gift ericlenced by a w i t -  
ten instruuieut, the written iustrument in each case to be 
attested by a subscribiug \T-itness and proved nud recorded. 
I b .  

SI-IERIFFS. 
1. Kotwithstandinq the Inngnaw of the prirnte act passed in 

1 S 3 ,  relntire to the connty trustee and Sheriff of Moore 
County, an action in the name of the Stnte to the 11se of 
the coullty n-ill lie nq:~iust the sheriff for uot collcctiug 
a i ~ d  accounting for the col~ilty taxes. S.  T. V c I n t o a h ,  307. 

2. Although a shrriff is a defaulter when he is reappointed, 
yet his reappointment is not thereby void. Ib .  

3. I t  is the duty of a sheriff to apply to t l ~ r  Clerli of the County 
Court in 11rol)er time for a certified copy of the tax list, 
aud if he does not, nrither he nor his sureties c m  avail 
t l~e~nselres  of the neglect of the clerk to furliisli such list. 
Ib .  

4. A denla~icl is not necessary, hefore nctiou brought, for uioney 
collected by a sheriff for ~ u b l i c  purposes. Ib.  

SLASDER. 
1. I n  an action of s1:11iil~r, nllen the charge is made directly, 

the plea of justification should aver the truth of the chnrge 
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SLAXDCR-f'oiitii? (led. 
a s  laid in the  declaration; but when the  chxrge is made 
by insinuatiou and circumlocution, so a s  to render i t  neces- 
sary  to nv? introductory mat ter  to  show the meaning of 
the  u c ~ r d s ,  the ple:i should aver the  t ru th  of the cImrr/e 
\I hi th  t he  decl:rratio~i alleges n .I\ meant to be made. Snolc 
v. TTitchev, 3%;. 

2. 111 nn action of slnniler, hj- a sincle woiilnli. under t he  act  
of 18% (Rev. St., ch. 110), n-hcrc t he  ~ v o r d s  charged were 
"that  she had lost a little one." "Z. P. is a credit to her," 
t he  said Z. S. being notoriously a n  incontinelit person. 
and, "she better be listening to  t he  report ahout herself 
losing a littlf, (me": Held, t h a t  i t  lyns sufficient for  the  
defendnlit to plcnil and p r o w  that  the  l~lnintiff was  an  
i~ic.olltinel~t \voiiiall. Ib .  

S L A V E S .  
Where on pctiiion of a n  executor, ill ljursuance of the  clirec- 

tions of his testatrix,  a n  order was  passed in 1805 by the  
Couilty Court. "that  the said executor have l enw to eman- 
c i ~ ~ a t e  his said s l a ~ e ,  he  first givinq bond :1nd security a s  
required by Ian-," awl  the boiid jvas not given rill lSlG. mid 
ever si1ic.e t ha t  ordc:.. until the  ye;lr lS43. tht> raid slave 
ant1 Iwr childre11 had been 1,crniitted to enjoy all  the  rights 
of free Iirrsons oi' color:  I leld,  t ha t  neither the  executor, 
whose d u t ~  i t  v a s  to give the  bond, nor any lwrsoa claim- 
ilir: under or through him C:IE t ake  advantage of t ha t  
omission. much less n mere wrongdoer. a f t ~ r  the  lapse of 
so nl:ln;\- ywrs .  C u l i ~  c. bows, 168. 

STATGTES, C O S S T I ~ I ~ C T I O S  OF 
E r e r y  afirrllxtive s ta tu te  is :: rel~enl.  by iniplicntion, of a prior 

atfirniaiivc~ statute.  so L'ar a s  it is  contrary to it. B L I ~  the 
law does ]lot f n w r  thrse  iiuplied revocations. nor w e  they 
to  be nllo~rrcl u~i less  the re:,ugnnncy be plain : and ~vhere ,  
i u  the  lat ter  :a(.?. there is  no clause of ??on ohstrciite, i t  shall, 
if pOs~ible, 1 1 ; ; ~ ~  such construclion tha t  i t  s11:ill not operate 
a :.q~e:11. ,<. 1 . .  1170f~fl .si ile, 49f i  

SrRETP A S D  PRISC'IPAL. 
1. A surety n h n  i e tk f  to recorer from a cosurety a ratable 

pa r t  of nioney paid iliust take  care to do no ac t  n h i t h  
r i l l  I w ~ e l i t  the  cosurety from llnrilig recourse agniiist 
t he  p r ~ ~ l c i y ~ ~ l .  If, therefore. he release rlle principal, it is  
a d i s c h : ~ r w  of the  cosurety. Dro?cql~un c. Buntillq, 10. 

2. h brought a suit  on  a note in which B 11-as the grineilml 
mid C' surety. B was  dent1 and  the suit   as against  his 
:~rlnliilistrntor tlucl C. A t  the returil term A rntered a m l l e  
prc~~cqlt i  :&xinst t h e  adn~inis t ra tor  of I3 and tool; judg- 
mrwt :iqiinst C alone. C' h:lring paid the debt, brought 
su i t  against t he  administrator of E, IT-ho in the luealltime 
hncl d i s b u r s d  all t he  assets in the  payment of other debts 
of ec1n:rl dirnity with t ha t  of A :  Ifr.lf7. t ha t  the  adinil!is- 
trntor of B had comiiitted no tlcl-ct.sttrr;it as r e g ~ r i k d  C ;  
t h a t  C, a s  a surety,  had !lo fur ther  r ights than h l ~ d  
possessed, and A having relinquished his lien upon the  
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SURETY ASD PRISCIPAL-con tin ued. 
assets of E by discontinuing his suit against the ndminiq- 
trator,  the risht of the surety, as the  substitute of liis 
principnl, to obtain priority. could only accrue from tlle 
cornnienieinent of his nction xoxiuft t h ~  :tdministrntor of 

TAXES. 
1. Spinuing nmchinerj-, used in a factory. conqtitutes a part of 

the iml~rovements of real estatt. rrqnirecl to he assessed for 
taxation under our revenue Inn% Unhcpcncc, c..r pnrte, 91 

2. Vnder the Private Acts of lSSl and 1S33. r~lntin: to tht1 
county of Brunsn-icli, nny three or more jnstices. sittine 
in court. niny lay the tases. As regards this. thr  : ~ c t  of 
1835 does not repeal the net of 1831.. S. r. TToodsitIc. -1%;. 

3. Althou,rrh the t n s  list, nmle out by the clrrk :rllcl deliwred 
to the sherib. nlay be defectire, yet the sheriff who ro- 
ceives it nnrl acts under it c:mnot nlnke the objection. Tb. 

4. Where n public officer collects money due to n ( w n t g .  110 

demand is necmsnry before suit brought. Ib .  

5. The county trustee, where there is one, is the proper relntor 
in an :?ction to recorer nioneys due to the connty. csce]~t  
n h r n  ]I(, i,q n nlefnulter or wlien lie refuses to ])roccetl neninst 
ckf:~ultrrs. 111 thew cases suits nixy be bronzhi by the 
coninlitters of finance in the anme of the State. I b .  

1. Whrro it ; ~ ~ p c a r e d  that .\. raised iol~nc-.co on liis ~uoth?r 's 
land. ai~tl  \\-as to hare  one-sixth for his labor, etc.: Held. 
that  A was ~ i o t  a tenant in colninon with hip mother :IS 

ro oil?-sixth, and had no property ill it or lien on it. Cole 
I . .  Hcslc~ .  23. 

2. Wherr :I tcnant i11 conlnlon holds over :~ f t? r  p:~rtition, his 
possrssion shall not be considered ntlrerse until a deinnnd 
is n 1 : ~ l ~  by the other tenants, mllrss 11r does some net 
anlountinz to mi actual exclusive lpwsessioli. which could 
give notice that he intended to kcel, out nll others, or 
soine n r t  nmountilic: to :I rlisclnimn. of thta rights of the 
othrr tennnts. dnr7o's r'. dntlci's. 214. 

3 The Inn-  permits to ench ten:~nt in common .I ;)c:lcc3nblc t7ntrg 
nl~on e ~ r r y  portion of the land held in coli?inon. ' I I I ~  it does 
not ju5tifg. nny nctml force npplircl to  the prrson of his 
cotenant. F l i ~ f ) ~  L. J I I  (lei.&, 323. 

2 But in all caws ~ h r r e  the lnndlord \\-ishes to :~r:lil himself 
of the provisions of that  act, he not only ~iinst state the 
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lease and that the term has expired, but lie n ~ u s t  also set 
forth in his affidavit exl~licitly or in surh a rnanuer that 
the court may necessarily or fairly dram the inference that 
the tenant, after the term exljired, had rcfztscil to surreilder 
the possession. Zb. 

3. What notice to quit from a landlord to a tellant is required 
in this State, quere. Zb. 

4. Where :I person was sued as  casual ejector and the court 
ini~roperly refused the tenant permission to plead, upon 
the ground that he was a tellant holding  ox(^ :~nd  there- 
fore boulicl to give a bond as  required by the act, Rev. St., 
(11. 31, see. 31, when it did not appear that he had refused 
to d e l i ~ e r  ~ossession, and thereupon entered jndgment by 
defnult against him: Held, that he n-as entitled to :In 
:11)peal, Zb. 

TOTER. 
The bargainor in a depd in trust has no riqht to vote on the 

qround of ownership of said property, nor has the creditor, 
nor the trustee, unless the latter is in actual ~rossession. 
1Trnddc71 c. Barqi. B I G .  

WARILAIYTY. 
A, being tenant by the curtesy, sells land belonging to his 

x~ife, by deed of bargain and sale, in fee, with gcrieral 
warranty: Held, that  the right of the heir of the wife to 
the land n-as not rebutted by the warranty. Johilsoiz 2;. 

I J vnd l c~ ,  362 

n71LLS. 
1. If n testator Bnows what he is doing and to whom he is giv- 

inq his property. his mental capacity is sufficient to enable 
him to make a will. IIorue v. Horne, 99. 

2. A probate of a will in conlinon f o r ~ n  cannot be set aside on 
n petition for a re-pmbnte. ~vithout sho~ving some reason 
nhy the former probate \\-as wrong and should not have 
been allowed. Brmstrou,q 1.. Baker-, 109. 

3. The inerc fact that all the parties interested in the estafe 
of the dec~ased were not cited in the oriqi~lal probate is 
not of itself a sufficient ground for a re-probate. Zb. 

4. Esl~eci:illy the c>ourt will not set aside the probate in corn- 
lnoli forin 111m11 the petition of the widow, who ndinits 
that  the will w-as properly ])roved, but desires a re-probate 
to enable her to enter Iier dissent within six months there- 
after. Zb. 

5. I11 a probate of nuncupative -A-ills every requisition of the 
statute oucht to be faithfully observed; and especially the 
probate nil1 not be good i f  the next of Bin are  not cited. 
RaltX irt 2;. R u I L L ~ I ~ ,  I X .  

6. The propounrler of a will of a married woman should prop- 
erly file allegations in writing and on oath, setting forth 
the instrnment or facts relied on, so as to put on the'record 

390 
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WILLS--Contin ued. 
such a case as  mould show that the paper propounded 
lnight be the will of the party deceased, notmithstandinq 
her coverture. Whitfield v. Httrst, 170. 

7. In  like niamer the party contesting should ~ m t  in his allega- 
tions in writing, pleading a former seiltencr as a bar to 
any further litigation, and, of course, to ordering mother 
issue, or denying the existence of :my alleged agreement 
or of any right in the wife to bequeath. l b .  

8. And these are prelimiixwy matters ~lroper for the court to 
decide, and not lllatters for the jury. l b .  

9. A court of probatc cannot construe :I marriase settlement 
so as  to deternlim whether it  vested a separate estate in 
the wife or not. Ib .  

10. But where n 1mrri:lge agreement gives a color to the act of . - 
the wife in making a will, that-is sufficient to induce the 
court of probate to admit the paper, learing it  to the 
Court of Equity ultimately to collstrue and enforce the 
articles and comr)el the execution of the will, if made, in 
the view of t h a t  court, under a sufficient authority or by 
virtue of a sufiicient estate in the wife. Ib .  

11. After an issue of dec i sa~i t  %el non is submitted to a jury 
there cannot be a definite sentence upon :I paper offered 
as  a will, but up011 the verdict of the jury, unless the 
issue is itself set aside. Ib .  

12. After such a n  issue made up either party has a right to 
insist on a verdict. Ib.  

13. In  an issue of de~isavi t  cel qlon, where the subscribing wit- 
nesses to the supposed mill disagree a s  to the capacity of 
the supposed testator, other proof may be given as to that 
fact, and the jury must decide ul~on the whole evidence. 
Bell v. Clark, 230. 

14. A petition to set aside the probate of a will, on the grouud 
of the want of citation of the next of Iriu, will iiot be 
granted for that  cause alone, but merits must be shown, 
and it  must appear that the former proceedings resulted 
wrongfully, and the interests of the petitioners, if under 
disability themselves, were not duly defended by those 
who undertooli to defend them. iUcNorton v. Robeson, 236. 

15. A petition to set aside the probate of a will on the ground 
of the newly discovered testiuiony on points to which evi- 
dence was given at  the probate of the will, will not be 
granted unless such testimony not only repels thc adversary's 
charge, but also destroys his proofs by showing that the 
forinw verdict was obtaiued by surprise and perjury. Ib.  

16. A made his mill in 1S37, in his own h;md~vriting, but uuat- 
tested, and it  was placed among his valuable papers. After- 
wards, in 1847, being about to leare this country, he deposited 
this mill, together with other p:lpers. with a friend for 



INDEX. 

TTILIJS--Conti?? ited. 

safe-keeping: Held.  that this did not of itself amount to a 
republication of the will, and that,  therefore, land acquired 
after 1837 did not pass under it. Bat t le  z;. Speight ,  288. 

17. The act of 1544, ch. 53, making devises to operate upon 
such real or personal estate as  the testator may own at the 
time of his death does not apply to wills executed before 
the passage of that act. I b .  


