
ANNOTATIONS INCLUDE 169 N. C .  

NORTH CAROLINA REPORTS 

VOL. 29 

CASES AT LAW ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

DECEMBER TERM, 1846 

JUNE AND AUGUST TERMS, 1547 

REPORTED BY 

JAMES IREDELI, 
( 7  Ire.) 

ANKOTATED BY 

WALTER CLARK. 

REPRINTED FOR THE STATE 
EDWARDS L BROUGHTON PRINTINO CO~VI~ .ANV 

STATE PRINTERS 
1916 



CITATION OF REPORTS 

Rule 62 of the Supreme Court is as  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State with the number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C .  as follows: 

1 and 2 Martin, 
Taylor & Conf. 1 as '  1 N. C. 

1 Haywood " 2 
2 " " 3 
1 and 2 Car. Law Re- 
pository & N. C. Term \ '' ' 

1 Murphey " 5 
2 " " 6 
3 " " 7 
1 Hawks 
2 " 

3 " 
4 " 
1 Devereux Law " 12 
2 " " 13 
3 " " 14 
4 " " 15 
1 " Eq. 
2 " 
1 Dev. & Bat. Law 
2 " 

3 & 4 "  
1 Dev. & Bat. Eq. 
2 " 

1 Iredell Law 
2 " '6 

3 " 6' 

4 " 6" 

5 " 6' 

6 'c $ 6  

7 " " 

8 " " 

9 Iredell Law 
10 " " 

11 " " 
12 " " 
13 " " 

1 " 2 6 '  E? 
3 " " 

4 " " 

5 " " 

6 " 's 

7 " " 

8 " " 

Busbee Law 
" Eq. 

1 Jones Law 
2 " " 

3 " " 

4 " " 

5 " " 

6 " " 

7 " " 

8 " " 

1 " 
2 ' E,SI. 
3 ' 6  " 

4 " " 
R " " 

I - 
6 " "  

1 1 and 2 Winston 
I Phillips Law 
1 " Eq. 

-In quoting from the reprinted Reports counsel will always cite the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which a re  
repaged throughout without marginal paging. 



J U D G E S  

OF THE 

SUPREME COURT 
OF 

N O R T H  CAROLINA 

CHIEF JUSTICE : 

THOMAS RUFFIN. 

ASSOCIATE JUSTICES : 

JOSEPH J. D A N I E L .  FREDERICK NASH. 

ATTORNEY-GENERAL : 

EDWdRD STANLY. 

REPORTER : 

JAMES IREDELL. 

CLERK O F  THE SUPREME COURT A T  RALEIGH: 

EDNUND B. FREEXAN. 

CLERK O F  THE SUPKE3IE COUKT AT MORGANTON 

FROM ~IAY, 1847 : 

dLINES R. DODGE. 

MARSHAL : 

J. T. C. WIATT. 



JUDGES OF THE SUPERIOR COURTS 

THOMAS SETTLE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Rockingham 
JOHN M. DICK.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Guilford 
JOHN L. BAILEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Orange 

RICHMOND M. PEARSON. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Davie 
WILLIAM H. BATTLE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Orange 
MATTHIAS E. MANLY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Craven 
DAVID F. CALDWELL.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Rowan 

SOLICITORS 

DAVID OUTLAW. . . . . . . . . . . . . . . . . . . . .  .First District. . . . . . . . . .  Bertie 
HENRY S. CLARK.. . . . . . . . . . . . . . . . . . .  .Second District. . . . . . .  .Beaufort 
EDWARD STANLY, Atty.-General. . . . . .  .Third District,. . . . . . . . .  .Craven 
JOHX F. POINDEXTER, Sol.-General. . .  Fourth District. . . . . . .  .Stokes 

. . . . . . . . . . . . . . . . . . . . . . .  THOS. S. ASHE .Fifth District . . . . . . . . . .  Anson 

HAMILTON C. JONES . . . . . . . . . . . . . . . .  .Sixth District. . . . . . . . .  .Rowan 
. . . . . . . . . . . . . . .  BURGESS S. GAITHEK .Seventh District,. . . . . . .  .Burke 



CASES REPORTED 

h 
PAGE 

. . . . . . . . .  Alexander. Dickson v 4 
. . . . . . . . . . . . .  Alexander. TVynne v 237 

. . . . . . . . . . . . . . .  Alexander. Parks v 412 
. . . . . . . . . . . . .  Allen. Pool v 120 

. . . . . . . . . . . . . . .  hinis v . Amis 219 
. . . . . . . . . . . . . . . .  Andres, Locke v 159 

. . . . . . . . . .  dndrrs, 3leredith r 5 
. . . . . . . .  Armfield v . Tate 258 

R 
. . . . . . . . . . .  Baldwin v . Joiner 123 
. . . . . . . . . . . . . . . .  Ballew, Oshorne v 415 

. . . . . . . . . . . . . .  Bank v . Deming 55 
. . . . . . . . . . . . . . . . . .  Battle, Ricks v 269 

. . . . . . . . . . . . . . . . . . .  Baxter. Costin v 111 
. . . . . . . . . . . . . . . . .  Beale v . Roberson 280 

. . . . . . . . . . . . . . . . . . .  Bond, Pipkin v 118 
Bryson, Poteet v . . . . . . . . . . . . . . . . . .  337 

. . . . . . . . . . . . . . . .  Butler, hlcELrath v 398 
C 

. . . . . . . . . . . . . . . . . . . . .  Call, Phelps v 262 
. . . . . . . . . . . . . .  Candler v . Trammel1 125 

. . . . . . . . . . . . . . . .  Canoy v Troutman 155 
. . . . . . . . . . . . . . . . .  Carter v . Spencer 14 

. . . . . . . . . . . . . . . . . . .  Carver, Meeds v 273 
. . . . . . . . . . . . . . .  Chandler v . Robison 480 
. . . . . . . . . . . . . . .  Childs, Thompson v 435 

. . . . . . . . . . . . . .  Clayton v . Livcrmm 02 
. . . . . . . . . . . . . . . .  Clayton, Williams v 142 

. . . . . . . . . . . . . . . . .  Cochran v . Wood 215 . . . . . . . . . . . . . . . . .  Coffield. Horcot t  v 24 
. . . . . . . . . . . . . . . . .  Coffin. Cummins v 196 ~ 

. . . . . . . . . . . . .  Cohoon v . Simmons IS9 
. . . . . . . . . . . . . . .  Coleman. Davis v $24 I 

Commrs . v . RIeans . . . . . . . . . . . . . .  106 Ilomell v . H o ~ ~ e l l  . . . . . . . . . . . . .  .491. 496 
. . . . . . . . . . . . . . . . . . .  Cooke v . Worris 213 Hoyle v . TJ7jlson . . . . . . . . . . . . . . . . . .  466 

. . . . . . . . . . . . . . . . . . . . .  Coon v . !dice 217 Hubbard v . > l u s h  . . . . . . . . . . . . .  204 
Costin v . Bawter . . . . . . . . . . . . . . . . . .  111 ( Hudgins v . Prrry . . . . . . . . . . . . . . . . .  102 
Cummins v . Coffin . . . . . . . . . . . . . . . .  196 Hurdle r . Reddick . . . . . . . . . . . . . .  87 

D I 
. . . . . . . . . . . . . . . . . . .  i s  1 v . . .  . . . . . . . . . . . . .  175 

. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Davis v Colrmm 424 ' lrLTin, ~ : ~ ~ ~ i ~  r.. 432 
. . . . . . . . . . . . . . . . . . .  Deming, 13anlc v 55 

. . . . . . . . . . . . . .  Dickson v Alexander. J 
. . . . . . . . . . . . . . . .  . Dickson v Peppers 429 

. . . . . . . . . . .  . . . . . . . . . . . . . . . . .  v. lvitllcrspoon 351 Johnston v . Lance 448 
. . . . . . . . . . . . . . . . .  Daub H o u s e r  1~~ Joinci, Blldi-in v . . . . . . . . . . . . . .  123 

Durham, i\lcEntire v . . . . . . . . . . . . . .  151 . . . . . . . . . . . . . . . .  79 Jones . 
Disham, Webb . 

1:30 1 Jones ir . Norris . . . . . . . . . . . . . . .  370 
. . . . . . . . . . . . . . . . . . . .  - Jones v Holden 191 

b 
Echnrd . Sherrill v . . . . . . . . . . . . . . .  

. . . . . . . . . .  Edwards. RlcDaniel v 
. . . . . . . . .  . Etheridge v Thompson 

161 1 l i  
408 Kill~nn v . IIsrihnw 497 
127 1 Korncgay. Hon cll v . 261 

F 
PAGE 

Fair. Ludwick v . . . . . . . . . . . . . . . . . .  424 
Fawcett. TJ7alker v . . . . . . . . . . . . . . . . .  42 
Flannagan. Lee v . . . . . . . . . . . . . . . . . .  417 
Fletcher. Gudger v . . . . . . . . . . . . . . . . .  372 
Flynn v . ITillinms . . . . . . . . . . . . . . . . .  32 
Ford, Thompson v . . . . . . . . . . . . . . . .  418 
Freeman, Hathaway v . . . . . . . . . . . . .  109 
Freeman. Lfmit v . . . . . . . . . . . . . . .  317 

c: 
Gaither v . Tengue . . . . . . . . . . . . . . . . .  460 
Gilchrist v . XcLaughlin . . . . . . . . . . . .  310 
Gilchrist, RIcPhaul v . . . . . . . . . . . . . . .  169 
Gilreath, Parker v . . . . . . . . . . . . . . . . .  400 
Grimstend, Hartficld v . . . .  - . . . . . . . .  139 
Gudgcr v . Fletcher . . . . . . . . . . . . . . . .  372 

H 
. . . . . . . . . . . . . . . . . . .  Hall v Whitaker 353 

. . . . . . . . . . . . . . . .  Hampton, IIouscr v 333 
Harris v . Irwin . . . . . . . . . . . . . . . . . . .  432 

. . . . . . . . . . . . . . .  Harrison v Harrison 484 
. . . . . . . . . . . . . . . .  Harshaw, Killinn v 497 

. . . . . . . . . . . . . . .  Hatfield Y Grimstead 139 
Hathnwny v . Freeman . . . . . . . . . . . . .  109 
Houser, Doub v . . . . . . . . . . . . . . . . . . .  167 
Heath v . Lntham . . . . . . . . . . . . . . . . .  10 

. . . . . . . . . . . . . . . . . . . .  Henry v Smith 348 
. . . . . . . . . . . . . . . . . .  Herndon, Jones v 79 

. . . . . . . . . . . . . .  Halcombe, Thomas v 435 
Holden v . Jones . . . . . . . . . . . . . . . . . . .  191 
Holloviell v . Iiornegay . . . . . . . . . . . . .  261 
Houser v . Hompton . . . . . . . . . . . . . . .  333 
Howcott v . M'arren . . . . . . . . . . . . . . . .  20 

. . . . . . . . . . . . . . . . .  Ho~vcott v CofField 24 



CASES REPORTED . 

L PAGE 

. . . . . . . . . . . . . . . . .  Lance. Johnston v 448 
. . . . . . . . . . . . . . . . . .  Latham. Heath v 10 
. . . . . . . . . . . . . . . . .  . Lee v Flannagan 471 
. . . . . . . . . . . . . . . . .  Lemit v . Freeman 317 

. . . . . . . . . . . . . . . . . . . .  Lewis v . Lewis 72 
. . . . . . . . . . . . . . .  Liverman, Clayton v 92 

. . . . . . . . . . . . . . . . . . .  Locke v Andres 159 
. . . . . . . . . . . . . . . . . . .  Ludwick v . Fair 422 

hl 
McDaniel v . Edwards . . . . . . . . . . . . .  408 

. . . . . . . . . . . . . . . . .  McElrath v Butler 398 
hlcEntire v . Durham . . . . . . . . . . . . . .  151 
McLrtughlin, Gilchrist v . . . . . . . . . . . .  310 
hIcPhaul v . Gilchrist . . . . . . . . . . . . . .  169 
Marsh, Hubbard v . . . . . . . . . . . . . . . . .  204 

. . . . . . . . . . . . . . . .  hlarshall, Walker v 1 
. . . . . . . . . . . . . . . . . . .  Mason, Parks v 362 

. . . . . . . . . . . . . . .  Matthews, Rankin v 286 
Maxwell, Kallace v . . . . . . . . . . . . . . . .  13.5 

. . . . . . . . . . . . . . . . . .  Means, Cornmrs v 406 
Meeds v . Carver . . . . . . . . . . . . . . . . . .  273 
Meredith v . Andres . . . . . . . . . . . . . . . .  5 
Midgett v . Watson . . . . . . . . . . . . . . . .  143 

. . . . . . . . . . . . . . . . . . .  Miller v . Davis 198 
Miller, Williams v . . . . . . . . . . . . . . . . .  186 
hlizell v . Moore . . . . . . . . . . . . . . . . . . .  2.55 

. . . . . . . . . . . . . . . . . . . .  Morris, Jones v 370 
Murray v . Windley . . . . . . . . . . . . . . . .  201 

ix 
Norris, Cooke v . . . . . . . . . . . . . . . . . . .  213 

0 
Osborne v . Ballew . . . . . . . . . . . . . . . . .  415 

P 
Parker v . Gilreath . . . . . . . . . . . . . . . . .  400 
Parks v . hlason . . . . . . . . . . . . . . . . . . .  362 
Parks v . Alexander . . . . . . . . . . . . . . . .  412 

. . . . . . . . . . . . . . . . . . .  . Patton v Smith 438 
Peppers, Dickson v . . . . . . . . . . . . . . . .  429 
Perry, Hudgins v . . . . . . . . . . . . . . . . . .  102 
Phelps v . Call . . . . . . . . . . . . . . . . . . . .  262 
Piercy, Welch v . . . . . . . . . . . . . . . . . . .  365 
Pipkin v . Bond . . . . . . . . . . . . . . . . . . .  118 
Ponder, Rice v . . . . . . . . . . . . . . . . . . . .  390 
Pool v . Allen . . . . . . . . . . . . . . . . . . . . .  120 
Porter . Rives v . . . . . . . . . . . . .  

. . . . . . . . .  ~ o t e e t  v Bryson 
. . . . . . .  Potts. Rinehardt v 
R 

. . . . .  Ragsdale. Sullivrtn v 
. . . . . . . .  Ramsour v Raper 

Rankin v . h1atthem . . . . .  
Reavis, Smith v . . . . . . . . .  
Reddick, Hurdle v . . . . . . .  
Rice, Coon v . . . . . . . . . . . .  

. . . . . . . . . .  Rice v . Ponder 
Ricks v . Battle . . . . . . . . . .  
Rinehnrdt v . Potts . . . . . .  

. . . . . . . .  Rives v . Porter 

PAGE 
Roberson. Beale v . . . . . . . . . . . . . . . . .  280 

. . . . . . . . . . . . . . .  Robison. Chandler v 480 

S 
Sherrill v . Echard . . . . . . . . . . . . . . . . .  161 
Simmons, Cohoon v . . . . . . . . . . . . . . . .  189 
Smith v . Ingram . . . . . . . . . . . . . . . . .  175 
Smith v . Reavis . . . . . . . . . . . . . . . . . . .  341 
Smith. Henry v . . . . . . . . . . . . . . . . . . .  348 

. . . . . . . . . . . . . . . . . . .  Smith, Patton v 438 
Spencer. Carter v . . . . . . . . . . . . . . . . . .  14 

. . . . . . . . . . . . . . . .  Springs, iTilliams v 384 
. . . . . . . . . . . . . . . . . . . . . . . . .  S v Angel 27 

S . v . L%nthony . . . . . . . . . . . . . . . . . . . .  234 
. . . . . . . . . . . . . . . . . . . . . . .  S v Harfield 299 

S . v . Broughton . . . . . . . . . . . . . . . . . . .  96 
. . . . . . . . . . . . . . . . . . . . . . .  S v Coxan 289 

S . v . Ellington . . . . . . . . . . . . . . . . . . . .  61 
S . v . England . . . . . . . . . . . . . . . . . . . . .  153 
. . . . . . . . . . . . . . . . . . . . . .  S v Gallimore 147 
. . . . . . . . . . . . . . . . . . . . . .  S v Garland 48 
. . . . . . . . . . . . . . . . . . . . . . .  S v George 239 

S . v . Gherkin . . . . . . . . . . . . . . . . . . . .  206 
. . . . . . . . . . . . . . . . . . . . . . . . .  S v Godet 210 

. . . . . . . . . . . . . . . . . . . . . .  . . S v Green 39 
. . . . . . . . . . . . . . . . . . . . . .  S v Hathcock 52 
. . . . . . . . . . . . . . . . . . . .  S v Johnson 77. 231 

. . . . . . . . . . . . . . . . . . . . . . .  S.v . Jones  359 
. . . . . . . . . . . . . . . . . . . . . . .  . S. v Kesler 379 

S . v . Laws . . . . . . . . . . . . . . . . . . . . . . . .  375 
S. v . Lee . . . . . . . . . . . . . . . . . . . . . . . . .  265 

. . . . . . . . . . . . . . . . . . . . . .  . . S v McGee 377 
. . . . . . . . . . . . . . . . . . . . . .  S v McIntosh 68 

. . . . . . . . . . . . . . . . . . . .  . . S v McMinn 344 
. . . . . . . . . . . . . . . . . . . . . . . . .  S v Miller 275 

. . . . . . . . . . . . . . . . . . . . . .  S.v.hloore 228 
S.v.hlorgnn . . . . . . . . . . . . . . . . . . . . .  387 
. . . . . . . . . . . . . . . . . . . . . . . .  S v O'Xeal 251 
. . . . . . . . . . . . . . . . . . . . . .  S v Patterson 70 

. . . . . . . . . . . . . . . . . . . . . . .  S. v Poteet 356 
S . v . Shannonhous~ . . . . . . . . . . . . . . . .  9 
. . . . . . . . . . . . . . . . . . . . . . .  S v Thomas 381 
. . . . . . . . . . . . . . . . .  S v Valentine .141. 225 
. . . . . . . . . . . . . . . . . . . . . . .  S v Watson 289 
. . . . . . . . . . . . . . . . . . . .  S v White .116. 180 
. . . . . . . . . . . . . . . . . . . . . .  S v Woodside 296 

. . . . . . . . . . . . . . . .  Sullivan v Ragsdale 194 
T I I 

. . . . . . . . . . . . . . . . . . . .  I Tate Armfield v 258 
. . . . . . . . . . . . . . . . .  Teaguc, Goither v 460 

Thomas v . Holcombe . . . . . . . . . . . . . .  445 
. . . . . . . . . . . .  Thompson, Etheridge v 127 

. . . . . . .  194 Thompron v . Ford . . . . . . . . . . . . . . . .  418 
346 Thompson v Childs 435 . . . . . . .  . . . . . . . . . . . . . . . .  
286 Trarnmcll, Candler I. 126 . . . . . . .  . . . . . . . . . . . . . . .  

. . . . . . .  341 Troutmnn, Canoy v . . . . . . . . . . . . . . . .  156 -- 

. . . . . . .  217 ! . . . . . . . . . . . . . . . . .  1 Vpton. V7enver v . . . . .  

. . . . .  

. . . . . . .  403 1 IYalker v . Fawcett . . . . . . . . . . . . . .  
. .  14 Walker v . Marshall . . . . . . . . . . . . . . .  1 

6 



CASES REPORTED . 

Wallare v . Rlaxwell . 
. .. Warren. Howcott v 
. . .  Watson. Midgett v 

. . . . .  Weaver v . Upton 
Wehb v . Durham . . . .  

. . . .  Welch v . Picrcy 
Whitaker, Hall v . . . . .  

. . . .  Williams, Flynn v 

P A G E  ' PAGE 
. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  135 Williams v RIiller 185 
. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  20 ; Killiams v Springs 384 

. . . . . . . . . . . . .  143 
. . . . . . . . . . . . .  458 
. . . . . . . . . . . . . .  130 
. . . . . . . . . . . . .  365 
. . . . . . . . . . . . .  353 

. . . . . . . . . . . . . . . .  Williams v Clayton 442 
. . . . . . . . . . . . . . . . . . .  Wilson, Hoyle v 466 

. . . . . . . . . . . . . . . .  Windley, Murray v 201 
. . . . . . . . . . . .  \$'ithersnoon, Donaho v 351 

. . . . . . . . . . . . . . . . . .  Wood, Cochran v 215 
. . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  3 21 Wynne v Alesnnder 273 



CASES CITED 

A 
. . . . . . . . . . . . . . .  Acheson v AIcCornbs 38 S C., 55-L . . .  . .  89 

. . Allen v Ferguson . . . . . . . . . . . . . . . .  28 K C., 17 . . . . . . . . . . . . . . . . . . . . . . . . .  85 
Allen,S.v . . . . . . . . . . . . . . . . . . . . . . .  27 X.C.,  36 . . . . . . . . . . . . . . . . . . . . . . . .  378 

. . Arrenton v Jordan . . . . . . . . . . . . . . .  11 X C., 28 . . . . . . . . . . . . . . . . . . . . . .  216 
. Arrington v . Gee . . . . . . . . . . . . . . .  27 ?j C., 590 . . . . . . . . . . . . . . . . . . . . . . .  428 

. . .. Atkinson v Clark . . . . . . . . . . .  14 S C 174 . . . . . . . . . . .  149 

B 
. . Bakcr v Wilson . . . . . . . . . . . . . . . . .  25 S C., 170 . . . . . . . . . . . . .  .368, 369 

. . Bank v Edwards . . . . . . . . . . . .  27 N C., 516 . . . . . . . . . . . . . . . . . . . . . . . .  58 
. Barnett, VanHook v . . . . . . . . . . . . . .  1.5 N C., 268 . . . . . . . . . . . . . . . . . . . . . . .  386 
. Benton,S.v . . . . . . . . . . . . . . . . . . .  19 S C., 196 . . . . . . . . . . . . . . . . . . . . . . . . . .  62 

. . Blackwell v Lane . . . . . . . . . . . . . .  20 N C., 215 . . . . . . . . . . . . . . . . . . . . . . . .  209 
. Blount, Lcggett v . . . . . . . . . . . . . . . .  4 N C., 560 . . . . . . . . . . . . . . . . . . . . . . . . . .  283 

. . Ulume v Bowman . . . . . . . . . . . . . . .  24 N C., 338 . . . . . . . . . . . . . . . . . . . . . . . . . .  386 
. Bowman, Blu~ne v . . . . . . . . . . . . . . . .  24 K C., 338 . . . . . . . . . . . . . . . . . . . . . . . . . .  386 
. Bradford v . Hill . . . . . . . . . . . . . . . . .  2 S C., 22 . . . . . . . . . . . . . . . . . . . . . .  .238, 239 
. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  Brisendine v Martin 23 S C., 288 355 

. . Brooks v Morgan . . . . . . . . . . . . . . . .  27 ZIT C., 481 . . . . . . . . . . . . . . . . . . . . . . . . . .  132 
. . Brown v Graves . . . . . . . . . . . . . . . . .  11 N C., 342 . . . . . . . . . . . . . . . . . . . . . . . . . .  421 

. Buchanan, Williams v . . . . . . . . . . . . .  23 N C., 535 . . . . . . . . . . . . . . . . . . . . . . . . . .  188 

. Bunting, hlorrisey v . . . . . . . . . . . . . .  12 N C., 6 . . . . . . . . . . . . . . . . . . . . . . . . .  169 
. . Bullock v Bullock . . . . . . . . . . . . . . .  14 S C., 260 . . . . . . . . . . . . . . . . . . . . . . . . . .  169 

. Burnett, Carson v . . . . . . . . . . . . . . . .  18 N C., 546 . . . . . . . . . . . . .  .137, 178, 188, 191 

. Burns, hIcQueen v . . . . . . . . . . . . . . .  8 N C., 476 . . . . . . . . . . . . . . . . . . . . . . . . .  428 
. . . Rynum v Thompson . . . . . . . . . .  25 S C ; 578 . . . . . . . . . . . . . . . . . . . . . .  138 

Cabiness v. Martin . . . . . . . . . . . . . . .  14 ?J . C., 454 . . . . . . . . . . . . . . . . . . . . . . . . .  283 
Cabiness v . Xartin . . . . . . . . . . . . . . .  15 N . C., 110 . . . . . . . . . . . . . . . . . . . . . . . . . .  323 
Candler v . Lunsford . . . . . . . . . . . . . .  20 N . C., 142 . . . . . . . . . . . . . . . . . . . . . .  .416, 417 
Cannady, Jonesv . . . . . . . . . . . . . . . .  15 N . C . ,  86 . . . . . . . . . . . . . . . . . . . . . . . . . .  83 
Carpenter v . TT-hitworth . . . . . . . . .  26 S . C., 204 . . . . . . . . . . . . . . . . . . . . . . . . . .  469 
Carson v . Burnett . . . . . . . . . . . . . . .  18 N . C., 546 . . . . . . . . . . . . .  .137, 178, 188, 191 
Clark, htkinson v . . . . . . . . . . . . . . . .  11 N . C., 174 . . . . . . . . . . . . . . . . . . . . . . . . . .  149 
Coble, K ~ c k  v . . . . . . . . . . . . . . . . . . . .  13 S . C., 491 . . . . . . . . . . . . . . . . . . . . . . . . . .  200 
Collins, Moore v . . . . . . . . . . . . . . . . .  14 N . C., 126 . . . . . . . . . . . . . . . . . . . . . . . . . .  474 
Collins, Moore v . . . . . . . . . . . . . . . . .  15 S . C., 384 . . . . . . . . . . . . . . . . . . . . . . . . . .  95 
Collins,S.v . . . . . . . . . . . . . . . . . . . . .  14 N . C . ,  117 . . . . . . . . . . . . . . . . . . . . . . . . . .  2.52 
Coor, Perlder v . . . . . . . . . . . . . . . . . . .  3 S . C., 183 . . . . . . . . . . . . . . . . . . . . . . . . . .  173 
COX v . I\-i!ion . . . . . . . . . . . . . . . . . . .  24 S . C., 231 . . . . . . . . . . . . . . . . . . . . . .  257 
Crawford, O'Daniel v . . . . . . . . . . .  15 K . C., 197 . . . . . . . . . . . . . . . . . . . . . . .  343 
Crumplrr v . Gliswn . . . . . . . . . .  4 S . C.. 516 . . . . . . . . . . . . . . . . . . .  335 

D 
Dsris v . Evanrj . . . . . . . . . . . . . . . . . .  27 S . C., 525 . . . . . . . . . . . . . . . . . . . . . . .  477 
Davis, S . v . . . . . . . . . . . . . . . . . . . . .  24 S . C., 1.53 . . . . . . . . . . . . . . . . . . . . .  .251, 255 
Damon v . Shepherd . . . . . . . . . . . . . .  15 S . C . 497 . . . . . . . . . . . . . . . . . . . . . . . . .  388 
Dew, Hntton v . . . . . . . . . . . . . . . . . . .  7 S . C., 260 . . . . . . . . . . . . . . . . . . . . . . . . .  18 
Dickinson, Trusters v . . . . . . . . . . . .  20 S . C., 189 . . . . . . . . . . . . . . . . . . . . . . .  47 
Dobbins v . Stephens . . . . . . . . . . . . .  18 S . C., .5 . . . . . . . . .  . . . . .  188 

. . .  Dudley v . Oliver . . . . . . .  27 S C., 227 . . . . .  69 

E 
Edwards. Dank v . . . . . . . . . . . . . . . . .  27 S . C., 516 . . .  . . . . . . . . . . . . . . .  58 
Elliott, Hurdle r . . . . . . . . . . .  2.3 S . C., 177 . . . . . . . . . . . . .  89 
Evans, Davis v . . . . . .  . 27 S . C.. 525 -277 



CASES CITED . 

F 
. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  Fellow v . Fulgham 7 3T C., 254 25 

. . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  Fitzrandolph v . Norman 4 N C., .56 4 .  137 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  . Flynn v Williams 23 N C., 509 39 
. Foster v . Frost . . . . . . . . . . . . . . . . .  15 N C., 426 . . . . . . . . . . . . . . . . . . . . . . . . . .  498 

. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . .  Foster, Sandifer v 2 hT C., 247 173 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Frost, Foster v . . . . . . . . . . . . . . . . . . .  15 N C., 426 498 

. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fulgham, Fellow v 7 N C., 254 25 
. . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . .  Fullenwider, S . v 26 N C., 364 378 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Furguson, Allen v 28 N C., 17 85 

G 
Gaines. hloffitt v . . . . . . . . . . . . . . . . .  23 N . C., 159 . . . . . . . . . . . . . . . . . . . . . . . . . .  198 
Gant.ley. Longv . . . . . . . . . . . . . . . . .  20 N . C  ., 457 . . . . . . . . . . . . . . . . . . . . . . . . . .  148 
Gardner v . King . . . . . . . . . . . . . . . . .  24 N . C., 300 . . . . . . . . . . . . . . . . . . . . . . . . . .  386 
Garland, Phipps v . . . . . . . . . . . . . . . .  20 N . C., 38 . . . . . . . . . . . . . . . . . . . . . . . . . .  410 
Gaylor, Thompson v . . . . . . . . . . . . . .  3 N . C., 150 . . . . . . . . . . . . . . . . . . . . . . . . . .  340 
Gee, Arrington v . . . . . . . . . . . . . . . . .  27 N . C., 590 . . . . . . . . . . . . . . . . . . . . . . . . . .  428 
Gheen, Plummer v . . . . . . . . . . . . . . . .  10 N . C., 66 . . . . . . . . . . . . . . . . . . . . . .  .283, 285 
Gibbony, Wright v . . . . . . . . . . . . . . .  19 N . C., 474 . . . . . . . . . . . . . . . . . . . . . . . . . .  84 
Gillett v . Jones . . . . . . . . . . . . . . . . . .  18 N . C., 343 . . . . . . . . . . . . . . . . . . . . . . . .  .21, 23 
Gillis v . McKay . . . . . . . . . . . . . . . . .  15 N . C., 172 . . . . . . . . . . . . . . . . . . . . . . . . . .  441 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Gilreath, Parker v . . . . . . . . . . . . . . . .  28 N C., 221 133 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  Glisson, Crurnpler v 4 N C., 516 335 
Goforth v . Lackey . . . . . . . . . . . . . . .  25 N . C., 25 . . . . . . . . . . . . . . . . . . . . . . . . . .  200 
Goodmanv.Smith . . . . . . . . . . . . . . .  15 N . C  .. 459 . . . . . . . . . . . . . . . . . . . . . . . . . .  148 
Goodwin, S . v . . . . . . . . . . . . . . . . . . . .  27 K . C., 403 . . . . . . . . . . . . . . . . . . . . . . . . . .  326 
Governor v . Lee . . . . . . . . . . . . . . . . .  20 N . C., 594 . . . . . . . . . . . . . . . . . . . . . . . . . .  200 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Graham v . Holt . . . . . . . . . . . . . . . . . .  25 N C., 302 264 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  . Graham v Houston 15 N C., 232 179 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Graves, Brown v . . . . . . . . . . . . . . . . .  11 S C., 342 421 
Green v . IIarman . . . . . . . . . . . . . . . .  15 N . C., 158 . . . . . . . . . . . . . . . . . . . . . .  .188, 315 

. . . . . . . . . . . . . . . . . . . . . . .  . Grist v . Hodges . . . . . . . . . . . . . . . . .  14 N C.. 198 96 

H 
Haffner v . Irwin . . . . . . . . . . . . . . .  23 N . C., 400 . . . . . . . . . . . . . . . . . . . . . .  .37, 474 
Hampton v . Wilson . . . . . . . . . . . . . .  15 K . C., 468 . . . . . . . . . . . . . . . . . . . . . .  .182, 455 
Haney, S . v . . . . . . . . . . . . . . . . . . . . . .  19 N . C., 390 . . . . . . . . . . . . . . . . . . . . . . . . . .  245 
Hardie, McLin v . . . . . . . . . . . . . . . . .  25 N . C., 407 . . . . . . . . . . . . . . . . . . . . . . . . . .  298 
Harman, Green v . . . . . . . . . . . . . . . . .  15 N . C., 158 . . . . . . . . . . . . . . . . . . . . . .  .188, 315 
Harris v . Maxwell . . . . . . . . . . . . . . . .  20 N . C., 382 . . . . . . . . . . . . . . . . . . . . . . . . . .  137 
Hartsfield v . Westbrook . . . . . . . . . . .  2 S . C., 258 . . . . . . . . . . . . . . . . . . . . . . . . . .  173 
Harveyv.Smith . . . . . . . . . . . . . . . . .  18 N.C. .  188 . . . . . . . . . . . . . . . . . . . . . . . . . .  376 
Hatton v . Dew . . . . . . . . . . . . . . . . . .  7 N . C., 260 . . . . . . . . . . . . . . . . . . . . . . . .  18 
Haughton v . Leary . . . . . . . . . . . . . . .  20 N . C., 14 . . . . . . . . . . . . . . . . . . . . . .  .203, 257 
Hemphill v . Hemphill . . . . . . . . . . . .  13 N . C.. 291 . . . . . . . . . . . . . . . . . . . . . . . . . .  149 
Henderson, Hoke v . . . . . . . . . . . . .  14 N . C., 15 . . . . . . . . . . . . . . . . . . . . . . . . .  38 
Bill, Bradford v . . . . . . . . . . . . . . . . . .  2 N . C.. '2% . . . . . . . . . . . . . . . . . . . . . .  .238, 239 
Hill, McBrayer v . . . . . . . . . . . . . . . .  26 N . C., 136 . . . . . . . . . . . . . . . . . . . . . . . . . .  455 

. . . . . . . . . . . . . . . . . . . . . . . . . .  Hinton v . Hinton . . . . . . . . . . . . . . .  28 hr C., 224 73 
. . . . . . . . . . . . . . . . . . . . . . . . .  . IIodgcs, Grist v . . . . . . . . . . . . . . . .  14 N C., 198 96 
. . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  . Hoke v . Nendrrson 14 N C.. 15 38 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Holt., Gr:~l~arn v . . . . . . . . . . . . . . . . . .  25 hT C., 3W 264 

. . . . . . . . . . . . . . . . . . . . . . . . . .  IIornc., I-Iough v . . . . . . . . . . . . . . . . . .  20 C., 369 238 
.. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  Houghv.Ilorne 2 0 N . C  369 238 

. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . Houston, Grnhnm v 15 S C.. 23'2 179 
. . . . . . . . . . . . . . . . . . . . . . . . .  Howcott v . Warren . . . . . . . . . . . . . . .  29 N C., 20 24 
. . . . . . . . . . . . . . . . . . . . . . . .  Howell v . Howell . . . . . . . . . . . . . . . .  29 S C.. 491 496 
. . . . . . . . . . . . . . . . . . . . . . . . .  Howell v . Howi.ll. . . . . . . . . . . . . . . .  38 C., 528 89 
. . . . . . . . . . . . . . . . . . . . . . . . .  IIuntley, Itatliff v . . . . . . . . . . . . .  26 N C., .545 114 

. . . . . . . . . . . . . . . . . . . . .  . Hurdle v . Elliott . . . . . . . . . . . . . . . .  23 N C..  177 89 
. . . . . . . . . . . . . . . . .  Hyatt., Saundcrs v . . . . . . . .  . 8 N . C . , 2 1 7  262 

9 



CASES CITED . 
- ........... 

I 
Ingram, Smith v . . .  . . . .  29 N . C., 175 . . . . . . . . . . . . . . . . . .  314 
Irwin, Ilaffner v . . . .  . . . . . .  23 N . C., 498 . . . . . . . . . . . . . . . . . .  37, 474 

J 
Jernigan, S . v . . . . . . . . . . . . . . . . .  7 1 . C., 12 . . . . . . . . . . . . . . . . . . .  151 

. . . . . . . . . . . . . . . .  . .Johnson Kncldy r 27 S C., 333 . . . . . . . . . . . . . . . .  23 
Johnston v . Johnston . . . . . . . . . .  38 N . C., 426 . . . . . . . . . . . . . . . . . . . . .  10 

. . . .  . . . . . . . . . . . . . .  . .Jones v Cnnnady .I.? X C., 86 . . . . . . . . . . . . . . .  83 
J o n ~ s ,  Gillett v . . . . . . . . . . . . . . .  18 9 . C., 343 . . . . . . . . . . . . . . . . . . .  .21, 23 
Jordan . Arrcnton v . . . . . . . . . . . . . .  11 IT . C., 28 . . . . . . . . . . . . . . . . . .  216 
.Jordan v . Pool . . . . . . . . . . . . . . . .  27 S . C., 105 . . . . . . . . . . . . . . . . .  360 

I i  
. . . . . . . . . . . . .  Keck v . Coble  13 S C., 491 . . . . . . . . . . . .  200 

Kelly, Smith r . . . . . . . . . . . . . . .  7 S . C.. 307 . . . . . . . . . . . . . . . . . . . . . . . . .  18 
Icing, Gardner v . . . . . . . . . . . . . . .  24 1 . C., 300 . . . . . . . . . . . . . . . . . . . . . . .  386 

. . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  Kizer, Stultz v 36 x C., .538 89 
. . . .  . . . . . . . . . .  Knight v Leak 10 N C., 130 . . . . . . . . . . . . .  18 
I, 
. . . . . . . . . . . .  I,ackey, Goforth v 25 S C., 2.5. . . . . . . . . . . . . . .  200 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Lackey, Murray v . . . . . . . . . . . . . . .  6 N C., 369 394 

I,.~ne, Blackwell v . . . . . . . . . . . . . . . .  20 X . C., 24.5. . . . . . . . . . . . . . . . . . . . . . . . .  209 
. . . . . . . . . . . . . . . . . . . . . . . . .  Leak, Knight v . . . . . . . . . . . . . . . . . . .  19 S C., 130 18 

Leary, Haughton v . . . . . . . . . . . . . .  20 N . C., 14 . . . . . . . . . . . . . . . . . . . . . .  .203, 257 
. . . . . . . . . . . .  Leatherwood v RIoody 23 N . C., 129 . . . . . . . . . . . . . . . . . . . . . . . .  132 

Ledbetter, S . v . . . . . . . . . . . . . . . . . . .  26 S . C., 243 . . . . . . . . . . . . . . . . . . . . . . . .  267 
Lee, Governorv . . . . . . . . . . . . . . . . . .  2 0 N  . C.,594 . . . . . . . . . . . . . . . . . . . . . . . . . .  200 
Leggett v . Blount . . . . . . . . . . . . . . . .  4 S . C., 560 . . . . . . . . . . . . . . . . . . . . . . . . . .  283 
Logan v . Simmons . . . . . . . . . . . . . . .  18 N . C., 13 . . . . . . . . . . . . . . . . . . . . . . . . .  1.58 
Long v . Gmtley . . . . . . . . . . . . . . . .  20 iV . C., 457 . . . . . . . . . . . . . . . . . . . . . . . . .  148 
Lowe, Smith v . . . . . . . . . . . . . . . . . . .  24 S . C., 458 . . . . . . . . . . . . . . . . . . . . . . . . . .  364 
Lunsford, Candler v . . . . . . . . . . . . . . .  20 IT . C., 142 . . . . . . . . . . . . . . . . . . . .  .416, 417 

RI 
Magnes, Reynolds v . . . . . . . . . . . . . .  24 S . C., 26 . . . . . . . . . . . . . . . . . . . . . . . . . .  114 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Marble, S . v . . . . . . . . . . . . . . . . . . . . .  26 N C., 321 368 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  Martin, BI isendine v 23 N C., 288 3.55 

Martin, Cabiness v . . . . . . . . . . . . . . .  14 N . C., 454 . . . . . . . . . . . . . . . . . . . . . . . . . .  283 
hlartin, Cabiness v . . . . . . . . . . . . . . .  15 IT . C., 110 . . . . . . . . . . . . . . . . . . . . . . . . . .  323 
Martin v . Waugh . . . . . . . . . . . . . . . .  19 S . C., 518 . . . . . . . . . . . . . . . . . . . . . . . . . .  169 

. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  Mathexvs v Mathews 26 N C., 155 469 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Rlaxwell, Harris v . . . . . . . . . . . . . . . .  20 S C., 382 137 

. . . . . . . . . . . . . . . . . . . . . . . . . .  h I a y , S . v  . . . . . . . . . . . . . . . . . . . . . . .  15 S . C  ., 328 151 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  RIcRrayer v Hill 26 h. C., 136 455 

LIcComb~, hcheson v . . . . . . . . . . . . .  38 X. C., 554 . . . . . . . . . . . . . . . . . . . . . . . . . .  89 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  hIcFnrland v . Nixon . . . . . . . . . . . . . .  15 N C., 141 144 

McIntire v . Oliver . . . . . . . . . . . . . . .  9 N . C., 209 . . . . . . . . . . . . . . . . . . . . . .  .197, 205 
Rlcliay, Gillis v . . . . . . . . . . . . . . . . . .  15 N . C., 172 . . . . . . . . . . . . . . . . . . . . . . . . . .  441 
McI, in v . Hardie . . . . . . . . . . . . . . . .  25 N . C., 407 . . . . . . . . . . . . . . . . . . . . . . . . . .  298 
McQueen v . Burns . . . . . . . . . . . . . .  8 N . C.,476 . . . . . . . . . . . . . . . . . . . . . . . . . .  428 
Miller, S . v . . . . . . . . . . . . . . . . . . . . . .  18 N . C., 500 . . . . . . . . . . . . . . . . . . . . . . . . . .  231 
MofFitt v . Gaines . . . . . . . . . . . . . . . . .  23 K . C .. 159 . . . . . . . . . . . . . . . . . . . . . . . . . .  198 
lIoody, Leatherwood v . . . . . . . . . . . .  2.5 N . C., 129 . . . . . . . . . . . . . . . . . . . . . . . . . .  13'2 
Moore v . Collins . . . . . . . . . . . . . . . . .  14 N . C., 126 . . . . . . . . . . . . . . . . . . . . . . . . . .  474 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  Moore v Collins 15 Ii C., 384 95 
Noore, Reed v . . . . . . . . . . . . . . . . . .  25 N . C., 313 . . . . . . . . . . . . . . . .  .148, 149, 158 
illorgan . Brooks v . . . . . . . . . . . . .  27 . C., 481 . . . . . . . . . . . . . . . . . . . . . . . . .  132 
Llorriscy v . Bunting . . . . . . . .  1 2  IT . C ,  6 . . . . . . . . . . . . . . . . . . . . . . . . .  169 

. . . . . . . . . . . . . . . . . . . . . . . . . .  hlorroxv, Norxvood v . . . . . . . . . . . .  20 O C., .57 8 .  114 
hloses, S . v . . . . . . . . . . . . . .  13 X . C., 452 . . . . . . . . . . . . . . . . . .  41 
3lurr:ty v . Lackty . . . . . .  6 N . C., 369 . . . .  . . .  394 

10 



CASES CITED . 

. . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . Newman v . Taylor 27 X C., 232 145 

. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . .  . Nixon, McFarland v 15 N C., 141 144 

. . . . . . . . . . . . . . . . . . . . . . . . .  Norman. Fitarnndolph v . . . . . . . .  4 N . C.? 56Z 137 
Norwood o . llorrow . . . . . .  . 20 N . C .. 578 . . . . . . . . . . . . . . . .  114 

. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . .  . O'Daniel v . Crawford 15 X C. ,  197 343 

. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  . Oliver, Dudley v 27 K C.. 227 69 

. . . . . . . . . . . . . . . . . . .  . . . . . . . . .  . .. Oliver McIntire v 9 N C 209 .197, 205 

. . . . . . . . . . . . . .  . . . .  Parker v Gilrcath 28 N C., 221 
. . . . . . . . . . . . . . . . . . . .  . . . .  Patton, S . v 27 N C. ,  180 

. . . . . . . . . . . . . . . . . .  . . . . .  Pendcr v Coor 3 N C., 183 
. . . . . . . . .  Person v . Rountrre 1 iY . C.. 69 

3 S . C., 378 . .  
. . . . . . . . . . .  . . . . .  Phipps v . Garland 20 N C., 38 
. . . . . . . . . . . . . . . .  Pickett v . Picliett 14 N . C., 6 . . . .  

. . . . . . . . . . . . . . .  Plummer v Gheen -10 ?$ . C., 66 . . . .  
. . . . . . . . . . . . . . . . .  Poe, Testerman v 19 N . C., 103 . . . .  

. . . . . . . . . . . . . . . . . . . . . . . .  . Poll, S v 8 ;\; . C., 442 . . . .  
. . . . . . . . . . . . . . . . . . .  Pool, Jordan v 27 N . C., 105 . . . .  

. . . . . . . . . . . . . . . . . . . . . . . .  Pool, S . v 27 N . C. ,  105 . . . .  
. . . . . . . . . . . . . . . .  Ratliff v . EIuntlcy 26 N . C., 5.25. . . .  

. . . . . . . . . . . . . . . . . . .  Reed v . Moore 25 K . C., 313 . . . .  
. . . . . . . . . . . . .  Reynolds v . Magness 24 N . C., 26 . . . .  

. . . . . . . . . . . . . . . . . . . .  Robeson, S . v 24 N . C., 48 . . . .  
. . . . . . . . . . . . . .  Roundtree, Person v 1 N . C. ,  69 

3 S . C.,  378 . . . .  

S 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Sandifer v . Foster 2 N . C., 247 173 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  Snunders v . Hyatt 8 N . C., 247 262 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Scott v . Williams 12 N . C., 376 276 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . Shepherd, Dawson v 15 N C., 497 388 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Simmons, Logan v 18 N . C., 13 1.58 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  Smith, Goodman v 15 N . C., 459 148 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  Smith, Harvey v 18 N . C., 189 376 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  Smith v Ingram 29 N . C., 175 314 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  Smith v . Kelly 7 N . C., 507 18 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Smith v . Lowe 24 N . C., 458 364 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Sout.hard, Tate v 8 S . C.. 43 137 

. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  Stafford, Sxain v 26 S . C . .  392, 398 284 
. . . . . . . . . . . . . . . . . . . . . . . . . .  S.v.Allen . . . . . . . . . . . . . . . . . . . . . .  27 N .C . ,  30 378 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . Benton 19 S . C., 196 62 
. . . . . . . . . . . . . . . . . . . . . . . . . .  S.v.Collins . . . . . . . . . . . . . . . . . . . . .  14 X . C  ., 117 252 
. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . Davis 24 X. C., 133 .251, 255 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  S . v . Fullenwider 26 N . C., 361 378 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  S . v . Goodwin 27 ?\T . C., 403 326 

S.v.Haney . . . . . . . . . . . . . . . . . . . . .  I9 . C.,390 . . . . . . . . . . . . . . . . . . . . . . . . . .  245 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  S . v . Jernignn 7 N . C., 12 151 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  S . v . Ledbetter 26 N . C., 213 267 
. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . Varble 26 N . C.! 321 308 
. . . . . . . . . . . . . . . . . . . . . . . . .  S . v  . l I a y  . . . . . . . . . . . . . . . . . . . . . . .  15 N . C.,328 151 

. . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  S . v . Miller 18 r\i . C., 5C0 231 
. . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . lloses 13 S . C., 452 41 
. . . . . . . . . . . . . . . . . . . . . . . . . .  S.v .Pa t ton  . . . . . . . . . . . . . . . . . . . . .  27 N . C  ., 180 268 
. . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . .  S . v . Poll 8 N . C., 442 .323, 327, 329 

. . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . Pool 27 N . C., 10.5 ?Afi 
. . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . .  S . v . Robeson 24 N . C., 48 268 



CASES CITED . 

- . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . .  S . v . Weir 12 S . C:., 363 . . . . . .  

. . . . . . . . . . . . . . . . . . . .  S . v . TYhite 29 S . C .. 180 . . . . . .  
. . . . . . . . . . . . . .  Stephens, Dobbins v 18 K . C., 5 . . . . . .  

Stultz v . Kizer . . . . . . . . . . . . . . . . . . .  36 S . C., 538 . . . . . .  
. . . . . . . . . . . . . .  Sx~ain v . Stafford 26 X . C., 992, 398 . .  

. . . . . . . . . .  Tate v . Southurd 8 N . C., 45 . . . . . .  
Taylor, Nemman v . . . . . . . . . . . .  27 ?rT . C., 222 . . . . . .  
Tel re11 v . Kiggins . . . . . . . . . . . . . . . .  23 N . C., 113 . . . . . .  
Testerman v . Foe . . . . . . . . . . . . . . . .  19 S . C.. 103 . . . . . .  
Thompson, Eynum v . . . . . . . . . . . . .  23 S . C., 578 . . . . . .  
Thompson v . Gaylord . . . . . . . . . . . .  3 S . C., 150 . . . .  
Trustees v . Dirkinson . . . . . . . . . . . .  20 1; . C., 189 . . . . .  

Van Hooli v . Barnett . 15 K . C .. 268 

IT' 
Waddy v . Johnson . . . . . . . . . . . . . .  27 N . C., 333 . . . . . .  
l17all, S . v . . . . . . . . . . . . . . . . . . . . . . .  24 N . C., 273 . . . . . .  
Warren, Howcott v . . . . . . . . . . . . . . .  29 N . C., 20 . . . . . .  
Waugh, hiartin v . . . . . . . . . . . . . . . . .  19 N . C., 518 . . . . . .  
Weir, S . v . . . . . . . . . . . . . . . . . . . . . . .  12 T\T . C., 363 . . . . . .  
Westbrook, Hartsfield v . . . . . . . . . . .  2 S . C., 258 . . . . . .  
Wharton v . Woodburn . . . . . . . . . . . .  20 N . C., 6-27 . . . . . .  
Whceler . f ise v . . . . . . . . . . . . . . . . . .  28 N . C .. 196 . . . . . .  
Whit&& v . Whitaker . . . . . . . . . . . .  12 N . c .. 310 . . . . . .  

. . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  White, S v 29 X C., 180 
White v . Khite . . . . . . . . . . . . . . . . . .  18 N . C., 260 . . . . . .  
J17hitworth. Carpenter v . . . . . . . . . . .  25 N . C.. 201 . . . . . .  
Wieeins . Terrell v . . . . . . . . . . . . . . . .  23 N . C .. 173 . . . . . .  .. < .  . 

. . . . . . .  JTilliams v . Buchanan . . . . . . . . . . . .  23 C., 535 

. . . . . . .  lT7illiams, Flynn v . . . . . . . . . . . . . . . .  23 IV C., 509 

. . . . . . .  Williams, Scott v . . . . . . . . . . . . . . . . .  12 S C., 376 

. . . . . . .  . . . . . . . . . . . . . . . . . .  Wilson, Baker v 25 C., 170 

. . . . . . .  . . . . . . . . . . . . . . . . . . . .  Wilson, Cox v 24 N C., 234 

. . . . . . .  Wilson, Hampton v . . . . . . . . . . . . . . .  15 r\T C., 468 

. . . . . . .  Wise v . Wheeler . . . . . . . . . . . . . . . . .  28 N C., 196 

. . . . . . .  Woodburn, Wharton v . . . . . . . . . . . .  20 N C., 647 

. . . . . .  Wright v . Gibbony . . . . . . . . . . . . . . .  19 N C., 474 



CASES AT L A W  

AKi+UED AND DETERMINED 

IN THE 

SUPREME C O U R T  
O F  

NORTH CAROLINA 

DECEMBER TERM, 1846 

DEN EX DI<.\I. MOSES WALKER v. JOHN MARSHALL. 

1. Where a judgment is for the penalty of a bond to be discharged on the 
payment of certain assessed damages, and the execution issuing thereon 
recites the judgment as for the damages only, this is  a fatal variance, 
and any sale under the execution is void. 

2. Where a judgment is against heirs for lands descended, after the plea of 
fully administered has been found in favor of the administrator, and the 
execution issues against the goods and chattels, lands and tenements of 
the heirs, the execution is void. 

APPEAL from PERSON Spring Term, 1846; Settle,  J. 
The lessor of the plaintiff claimed ihc land in  controversy, under a 

judgment and an execution against the heirs a t  law of Garnett 
Neely. deceaseJ, iind 3 ~ h e r i i f ' ~  sale an:l deed to him as the pur- (2 )  
chaser. The defendant contelided that  there was no proper and 
legal csecution under which thc sheriff could I I ~ T - ~  sold the land; and of 
this opinion was the court, :md judgment was rendered for the defend- 
ant, wherefrom the plaintiff appealed. 

Garnett Neely had entered into :L bond, in a penalty of $2,000, to 
perform certain corennnis rnentior~cd in the condition of the same. 
P. 11. Mclfany,  adr!iinistrntor of William Stewart, deceased, brought 
suit on the bond, against the administrators of G. Neely, i n  Caswell 
Connty Court, and nt October Sesc;ions. 1841, obtained judgment for the 
penalty ($2,000). The  sum of $395.44 mas assessed as damages by the 
jury for a breach of the conditions of the bond, with interest from 
1 July.  1841, until paid, and there was judgment accordingly, arid also 
for his costs. to be taxed by the clerk. The  plea of "fully administered" 
had been found by the jury in favor of the defendants. A scire facias 
was then issued. at the inqtance of the plaintiff, against the heirs a t  law 
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of G. Seely,  to show cause whv XcXany,  administrator, etc., should 
not have judgment and execution against them as heirs a t  law of 
G. Seely,  c!eceased, for the aforesaid debt and costs. The judgment. as 
above stntrd, n a s  recited in the sri7e fuc ias .  At April Sessions. 1842, 
there was judgment for the plaintiff ,~ccording to sci .  fa.. nhereupon 
a fi. fa. issued to the sheriff of I'erson against "the goods and chattels, 
lands and tenements of C a l ~  in Seely  and John X a r ~ h a l l  and his wife, 
and Nicy Neely, heirs a t  Ian of G. Neely, deceased," to satisfy the sun1 
of $395.44, with interest from l p r i l  Court, 1842, until pxid, and for 
costs. The  sheriff returned on this execution a le1-y on the premises in 
dispute in this action as belonging to the heirs of Garnett Seely, de- 
ceased. Whereupon a vend i t i ona l  c rponas  issued, and, at a <ale under 

it,  the lescor of the plail~tifi' b ~ c r ~ n i e  the purchaser of the land now 
(3 )  in coatrm c ~ y ,  and t h ~  sheriff executed to him a deed. 

E e r r  for  p l a i d i f .  
Sor zcood  for d e f r n d a n t .  

DANIEL, J. The defendant insists that there never was any such 
judgment as that recited in the fi. fa. and vend i t i on i ,  and that, there- 
fore, the said exec~ltions were void in law. The judgnlent on the sci. fa. 
against the heirs by default, a t  April Term, 1842, was that the lands 
descend~d fro111 their ancestor to them are condemned to the satisfaction 
of the judgment recited in the sc i ,  fa., which was for  $2,000, to be dis- 
charged hy force of the statute by the payment of the damages assessed 
by the jury for the breach of the conditions of the bond. Revised 
Statutes, ch. 31, wc. 63. Thsre never was a judgnlent against the heirs 
cf C. 12'eely for the sums mentioned in the fi. fa.  and vend i t i on i  under 
which the land was levied on and sold to the lessor of the plaintiff; the 
judgnierit having been for $2,000 and the executions being for $395.44, 
the damcges assewed for  the breach. Besides, the judgment was against 
the lands descended, and the executions were against the goods and 
chattels, lanclr and tenements of the heirs themselves. The judgment 
mas thus against the assets of the ancestor in the hands of the heirs, 
while the execution was de bonis  propr i i s  of the heirs. Thoie variances 
between the judbment and executions are fatal to the plaintiff's title. 
and the judgment must be 

PER CURIAM. Affirmed. 
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DICKSON & MABRY V. THOMAS H. A L E X A N D E R  ET LZL. 
(4) 

If one partner purchase goods, ostensibly for the firm, but in  truth for him- 
self, the firm is bound in the same manner as it would be if the partner 
had borrowed money for the firm and misapplied it. 

APPEAL from TPRRELL Fall Term, 1846; Pearson,  J. 
Assumps i t  for  goods sold and delivered, and was tried on the general 

issue. The facts werr that the defendants, Thomas H. Alexander, 
Joseph Alexandrr, and Abner Alexander, entered into partnership in a 
fishery in Tyrrell County, and by the agreement each of them was to 
furnish certain tliings needful to the prosecution of the business, as 
parts of his stock therein. The plaintiffs were merchants i n  Virginia. 
with whom the defendants had not before dealt, and who had no knowl- 
edge of tlie particular stipulation between the defendants just mentioned. 
In order to procure some of the articles which Thomas H. Alexander 
was to supply, he ordered tllern from the plaintiffs in the name of the 
firm, and the plaintiffs filled the order to tlic value of $274.65, and they 
charged tlie goods to the firm, and forwarded them, and they came to 
the use of the firm. 

The question upon the trial was whether the defendants Joseph and 
Sbner were liable to the plaintiffs. The court held that they were, and 
from ,z judgment against thcm they appealed. 

A.  Moore for plaintif fs.  
IZeath for defendants.  

RUFFIN, C. J. The opiiiion of his Honor is sustained by the direct 
authoritv of W h a r t o n  11. Il'oodbu~n, 20 N. C., 647. I t  is there laid 
down, in conforirlity with settled principles, that if one of the partners 
purchase goods ostensibly for the firm. but in truth for himself, the 
firm is bound in the same manner as it mould be if the partner 
had borrowed money for the firm and misapplied it. If i t  were ( 5 )  
not so, there would be no security in dealing with partnerships. 
How could these plaintiffs know that Thomas 11. Alexander was breaking 
his contract with the other partieq and was not buying for the firm, wheil 
he said that he was. and purchased in their name? Tt is a question 
of loss between innocent persons, and it is plain which of them should 
bear it. FIis copartners trnsted Thomas H. Allexander, but the plaintiffs 
did not. They trusted the firm, upon a n  applicatiou in the name of the 
firm, and they h a w  :I right to look to rvery i~iernber of it for their debt. 

PEE CURIAM. No error. 

C i t e d :  Par t in  v. T d t e r l o h ,  59 N .  C., :144. 
1 5  
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LIE> OX \.L)I:\IISE OC' J A M E S  AIEREDITH v. TI3IOTHY ANDRES. 

1. When one of two tenants  in common of a t rac t  of land i s  i n  possession of 
t h e  tract ,  and h is  cotenant makes  a demand of t he  whole tract ,  his refusal  
to ccmply with t h a t  demand is not  to be considered a s  evidence of an  
ouster of h is  cotenant. 

2 .  More especially is  th is  t he  case when the  demand is made by one professing 
to  claim under t h e  cotenant, but of whose title t he  tenant  in possession 
k n o ~ s  nothing. 

J S o r ,  mhcn t h e  person so clamling enters into possession and is  turned out  
by a wr i t  of forcible entry and detainer,  can th is  be considered a n  ouster 
of the  cotenant. 

LIPPEAL from BLADEN Fall  Term. l b 4 6 ;  Settle, J .  
Ejechncnt. Title v a s  established in the lessor of the plaintiff' to au 

imdirided moiety of the premises as a tenant in common mith the de- 
fendant. I t  n as t h m  derired : John  A ~ i r l ~ ~ e s  died seized in fee, 

( 6 )  and froin him the land desceiided equally to the present defendant 
and one Elizabeth Zocke; and the latter derised her share to the 

plaiiztiR1s lessor. 
The dcfcnclant n a s  ill poiswion of the premises, and the plaintiff' 

:~lleged that  he had actllaliy ousted Xeredith before this action was 
hrougl~t. 111 order to establish such an  ouster, the plaintiff g a w  in 
c~ idence  that  a person n h o  rlainlcd to Le a tenant under the lessor of 
the plaintiff took poswsion of the tract of land, and the defendant 
proceeded a g a i n ~ t  that  per.;oll nuder the statute as  for a forcible entry 
and detainer, and hc nns  t n ~ n e d  ont and tile defendant restored to the 
poss~sio11. The plaintiff fiilthcr qa lc  in eridence that his lessor dc- 
nlandcd the posse4on of thc prcmice; florn the defendant, and that  the 
t l ~ f e ~ l ~ n i ~ t  refused to admit h i m ;  and the ~ i~ i tnesws  stated that the de- 
~ n n n d  n a s  ml unqiialificd clcixuld of the po:~e;~ion, the leqsor of the 
p1:rilitiff not claiming a sliale of the premises, nor alleeing that  he 
&he ! to be admitted into rhc po.;.e~cion n ith thc defendant as a tenant 
in ~011~111011. 

r 7 I he counsel for the defc~~clnnt insisted that therc was not evident? 
npon xllich tl,e jury co~ild find an o n ~ t e r ,  and mored the court so to 
instruct them. Blit his H o ~ o r  refuqcd the nmtion. and held that the 
jury n ~ i ~ h t  infer the ousters from the rriclence; and  after a verdict and 
judgaicnt fcr  the plaiiitif?', tlip defendant appealed. 

Reid f o r  plaintiff. 
Strange for ddendant. 

RUFFIT, C. J. The Court cannot coucur iil the opinion of his Honor. 
T t  d l  he percrirer! that there are no dates set forth in the case, nor 
ir111- g r r ;~ :  length of pqac=;on 11~- the defendant, nor an? knowledge 117 
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him of the title of tlie lessor of the plaintiff as dcrired from the defend- 
ant's original cotenanf, nor any Ir~~owledge that the person who 
was turned o ~ ? t  ns a forcible tresp:mer mas thc lvssee of Neredith. ( 7  ) 
nor even th:rt surh nersorl wah reallv JIcredith7s lessee. Without 
something of the kind the other two ciicumstariccs proved are too inron- 
clusive to constitute evidence of an  ouster. Although an actnal ouster 
may be inferred from circumstances, yet they must be such circum- 
stances :is tend to show that the tenairt in posscqsion denies the right of 
the other to any par t  and refuses to let bin; into l~ossession of his share. 
but cjaims the whole for himself. The rulc is thus laid down by a 
respectable text-writer: "If upon tlci~ranil by the rotenant of hi.; moiety 
the other r ~ f u s e  to pay, ~ n t l  deny his title, saying he rlaiins the 
whole, and caontinne the poasesiion, such posqession is  adrersc and 
ouster enough." And the text is fully authorized by the two cases 
citcd in support of it, Ir'isl~er 1 % .  Prosscr, Co~vp., 217, and Hillings 
V .  B i d ,  11 East. 49: in the latter of which i t  is said: "The 
tenant in posscssiou c1:liniillg the nhole, a d  denyirlg possession to the 
other, is  stlfficient evidence of ouster." Now, it is plain that  the prin- 
ciple can reach no case in  ah ich  the tenant in possession did not know 
&was ,lot informcd by the other of his right, so that he  might under- 
stand to what extent he  mas reqnirecl to snrrender the possession, and 
that he was not requiretl to gire i t  as far  as he could rightfully claim 
i t  under his own title to a share of the land. I h c e ,  where a demand 
and refusal, merely. are relied on as evidence of ouster, the kind of 
demand meant is a tleinand by the cotenant of "his moiety." I f  to such 
a demand thc party in possession replies by a denial that  the other is 
entitled to a moiety, and a n  assertion of his own title to the whole. 
that  shows that  his possession is riot hcld for his fellow and himself, 
but for himself exclusively, and thus is adverse and constitutes evidence 
of a n  ouster. Bu t  if a cotenant aliens, and the nlienec, without giving 
notice that  he has the estate that  ~ v a s  in his  endo or, comes to the 
other and demands possession generally, the latter may wcll ( 8 )  
regard him as a ~ t r a n g e r  whc~ is :~ttempiing the nqurpation of the 
title and possession of the nhole. arid as such refnsc to surrender thc. 
posses4on; for in yuch a case the dcmnnd is that  tlie tenant ill posses- 
sion shall surrender i t  out and out. nnJ not that  hc shall let in the othel 
with h im;  and he is onlv doin? that  jzllicll is :tpparcntly his h t ; v  to the 
former owner, ::%on? he supposes to bc his cotenant still, as well as 
asserting hi.: own right by a refusal to let such a person in  a t  all. I t  
canriot be inferred from such a t ran~act ion  that  the possessor is claiming 
all f o r  hirns~lf, which is indispensable to turn the possession into an 
adverse one, but only that  he doeq not acknowledge in the person who 
makes the demand a title nf which he is ignorant, and the other givec 
him no notice. 

Vol. 29-2 



IK THE SUI'REXE COURT. t.29 

I t  fol1on.s from nllat has been said that  the proceedings for a forcible 
cntry and detailler -till le-3 tend to create a pre>uinption of an  intention 
in the defendant to hold the posses~iorl against his cotenant, Xlizabeth 
Locke, or  any pelson entitled under her to a moiety. I t  is said, indeed, 
that  person claimed to be Xeredit11'a tenant. But that  cannot make a 
difference; for  i t  is to be l~resumed t h a t ,  like his landlord, he claimed 
the vhole land. Besides, nothing else appearing to the contrary, i t  ib 
an infcrence from the judgrnci~t of the justices that t l ~ e  supposed lessee 
took possession in an illegal &lid T iolent manner, and without any right;  
for, although it is said that lie "claimed" ulider the lessor of the plaintiff, 
i t  does iiot appear that he mscle that  ~ O T T U  to the defendant, nor does 
it appeav t h a t h e  had in fact a lease from that person. E r e n  supposing, 
then, that  the defendant was ii~forlned of Veredith's title to a share 
(which canuot be assumed), yet he had sufficient grounds for proceeding. 
as he did, agailist one who was p r i m a  facie a trespasser with strong 
hand; and i t  creates no lilielihood that the defendant intended to put 

out or  to keep out the person. ~vhoever he or she might be, to 
9 )  whom the und i~ ided  moiety of the land descended from John  

Andres really belonged, and clainl the \\hole for himself. Such 
may h a ~ e  beell the fact;  but if it  be, it was not made to appear upon the 
trial of this suit. 

PER CURIARI. Venire de noco. 

Ci ted:  Page v. Bmnch, 07  S. C., 102;  Gilchrist v. dliddleton, 107 
N. C., 682. 

THE STATE To THE USE OF J. C. BARXES ET AI.. V. ELIZABETH 
SHANSOKHOUSE ET AI,. 

When a legacy is given to four children by name, and one of them dies in the 
lifetime of the testator, his legacy is lapsed and must go, as undisposed 
property, to the next of kin of the testator. 

,IPPEAL from P a s ~ u o ~ a i ~ s  Spring Term, 1846; Baile?j, J. 
The testator, Thomas L. Shannonhouse, in the tenth clause of his  

will Fare to four of his  children, naming them, the residue of his  chattel 
property, and directed his executor to c o n ~ e r t  it into nloneg and equally 
divide i t  betreen his said four children. "except one (Susan Forbes) 
to have $500 less, for the two negro girls already given to her." TVilliam 
Shannonhouse. one of the four legatees. died in the lifetime of the testa- 
tor. The  judge was of the opinion that  his share did not survive to the 
other three legatees, but lap.;r-c1, and n.n i  undirposed of by the will, and 
went to the next of kin of the teqtator. 
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A. Moore for p l u i n t i f .  
No counsel for defendant .  

DAXIEL, J. Vye are of tllz same opinion with the judge below. (10) 
I n  Johns ton  2'. Johnsto?7, 3S N .  C., 426, where the testator be- 
queathed the residue of his estate, not disposed of, to his wife and her 
six children, to be equally divided betnwn them and their heirs, share 
and share aIike, A, one of the six children, died in the lifetime of the 
testator. l I c l d ,  that this bequest mas not to the children as a class, 
hut as if each had been particularly named; and as each was entitled 
to only one-seventh, the share would not be enlarged by the death of one 
in the lifetime of the testator; and that the share of A. lapsed and 
was u n d i s p o d  of, and belonged to the next of k i n  of the testator, and 
to hie widow. I n  the case now before us each of the four children was 
particularly named by the testator. The share of William, who died 
in the testator's lifetime, never vested in him, but lapsed, and became 
so much of the undispored personal property of the testator, and of 
course went to the testator's next of kin. The judgment must be 

PER CURI LBI. Affirmed. 

ROBERT R. H E A T H  v. CHARLES LATHAM. 

Under the statute, directing that upon judgments against infant heirs the 
execution shall be stayed for twelve months, the guardian of the infants 
has a discretion to waive the stay and permit the execution to issue 
instanter, and the sheriff is bound to proceed upon such execution. 

APPEAL from WASIIINGTON Fall Term, 1846 ; Pearson, J .  
Case brought to recover of the defendant, who is the sheriff of Wash- 

ington County, damages for failing to sell the real estate of the 
infant heirs at law of John D. Bennett, under two f i .  fas. that (11) 
issued to him at the instance of the plaintiff, on motion in open 
court, from August Term, 1845, of Washington County Court, for not 
appropriating to the said executions a proportion of the moneys raised 
under the executions hereinafter mentioned, viz., 1, 2, 3,  4, 5, and 6 .  
I t  appeared that the plaintiff obtained his judgments against said infant 
heirs. on debts due from the ancestor, at May Term, 1845, of the said 
court, and that at  the succeeding term of the said court, in August, 
1845, the stay of execution was waived by Thomas E. Fender, the clerk 
of said court, who was, on the return of plaintiff's sc i .  fa. at  May Term, 
1845, appointed guardian ad lifem to said infant heirs. Other judg- 
m e n t ~  in behalf of other plaintiffs were obtained at  August Term, 1844, 
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of said court agairl-t said ir ifmt heirs on debts due frqm their ancestor, 
upon which there nas  a stay of execution of t w e l ~ e  months, and a t  the 
expiration of the said t m l v e  nlonths, on motion in open court, execu- 
tions were ordered to issue, and accordingly did issue from August Term. 
1645, of said court, and under the last named executions the sheriff 
sold the land of the said infant heirs and applied ton ards their satisfac- 
tion all the proceed. of the sales. Upo11 the face of these executions 
under which the defendant sold i t  appeued  that  they "issued after a 
stay of tx-elve months and on motion in open court"; upon the face of 
the plaintiff's executions i t  appeared that  they "issued after waiver 
of the stay by the guardian ad  litenz, ant1 on motion in open court"; 
and upon each of the plaintiff's executions the defendant made the 
f o l l o ~ i n g  return:  "This execution having come to my hands. a n d  it n o t  
appear ing  b y  it that ~t w a s  isszictl a f t e r  a s t a y  of twe l ve  m o n t h s ,  and an 
inotim in o p m ~  rour t ,  and there being other executions, Nos. 1, 2, 3, 4, 
5, and 6 ,  regularly issued a g a i n ~ t  the same defendants, returnable in 

the same court to the same tern?, I levied said executions, T i 0s. 
( 1 2 )  1, 2, 3, 4. 5, and 6, on all the lands of the defendant in my 

county, and sold the sal~le under said cxccutions, 17 Sovember, 
1845, and the proceeds did not satisfy said last mentioned executions." 
Signed. C. Latham, sheriff. Upon these facts, if the court be of opinion 
that the plaintiff is entitled to recover, then judgment to be rendered in 
his favor for $67.20; other~:vise, judgment for the defendant; and his  
Honor, Pearson,  .J., b e i q  of opinion that  the plaintiff was not entitled 
to recover, rendered judgment in favor of the defendant, from which 
the plaintiff prared an appeal to the Supreine C o u ~ t .  

B r n t h  for p la in t i f f .  
.1. Moore  f o r  clcfrnrlant 

DANIEL. J. The st:ttutr declares that no execution shall be levied on 
the good. or chattels, lands ol tenements of any minor in  the hands of 
hi.. guardian until tnclve months after judgment obtained on the sc ire  
facias,  nor shall execution issue a t  any time but on motion in open 
court. Rev. Stat.. ch. 63, see. 11. The pli~iritiff's executions Tvere issued 
from a court having competer,t jurisdiction. and after a motion made in 
open court that  they should be issued. The defendant, who was then 
the sheriff, insisted that as it did not appear by the executions that  they 
 ere issued after a qtap of tne l re   month^, and also on motion in open 
court, he  v a s  not bound in law to execute them on the lands descended to 
the infant heirs of William Rcnnett. The judge v h o  tried this cause was 
of the same opinion, and gave jud,pent for the defendant. We do not 
agree nrith his Honor. The statute mas enacted solely for the benefit 
of infant htrirs. Tn-elrc months qtay of execution is given them by the 
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ctatute to enable their gnardians to provide the means of satisfying the 
judgment without a s:ilc of the property, or to enable the guardian 
to prevent the property being sacrificed by an  immediate sale. (13) 
But wherever a stntute is  made for the benefit of a person or 
persons, he or thcy  nay waive that  benefit; and there was a waiver, by 
the gnnrdian of the infant heirs of 7!ennett, of the time the law gave 
them as to the stay of the esecntions of Heath. I n  inany cases which 
may happen, as i n  this, the infant heirs and their guardian may see 
that the property descended callnot by any means in their power be 
saved from a sale; and then they may, in such cases, wish that  all the 
creditors of their a i ~ c e s t o ~  sllould be paid equally, as far  as the proceeds 
of the sales made of the property would admit;  and we see no good 
reason ~ h g  they may not, to effect such an  object, waive their stay of 
execution and let i t  he clone; for  the aforementioned statute was not 
passed to favor any set of creditors over others. And not only did the 
guardian waive the stay of execution, but the heirs have si i~ce acquiesced 
in what was done, and have not moved to set the executions aside. On 
this waiver the Court, on motion, ordered Heath's executions to  issue; 
and thev were issued. and came to the hands of the sheriff, and he was 
thereby'legally comkanded and i t  was his duty to have levied on and 
sold the lands under them. with the others then in his hands. H e  did 
not do it, but refused to do it, and the plaintiff therefore was damnified, 
and had a legal and just cause of action against him. We think that  the 
judgment must be rerersed, and jndgment be rendered for the   la in tiff. 

PER CURIAN. Reversed. 

DAVID CARTER v. CASON G. SPENCER. 
(14) 

1. Where, in the county court, the suit was against three, and on an appeal 
to the Superior Court the judgment was only against one, without its 
appearing on the record what had been done as to the others: Held, that 
although the judgment in the Superior Court might have been erroneous 
or irregular, yet the judgment was good until reversed, and under an 
execution issuing on it the sheriff had legal authority to sell the property 
cf the defendant against whom it issued, in conformity to such judgment. 

4. A good execution in the sheriff's hands sustains a sale under it, though 
wrongly recited or not recited in the sheriff's deed. 

3. A veeted remainder or a reversion in slaves may be sold under a fiei-i facins, 
subject to the temporary right of a hirer or other particnlar tenant. 

1. The bid of one person a t  an execution sale may be relinquished to another, 
who may take the sheriff's deed. 

5. Where the purchaser of a slave has two different places of residence in 
two different counties the registration of his deed in either of those 
counties is sufficient. 
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l i p ~ ~  IT, from HYDE Fall  Term, 1 5  46 ; Ilailey, b. 
Detinue for a slave, tried on the general issue. The plaintiff claimed 

title under an execution sale by the sheriff of Hyde and his bill of sale. 
One Joel %Lean instituted an  action of debt on a bond, in the county 
court or  Oral~ge,  agailist the defendants Caso~i Q. Spencer and Peleg 
Spencer, the ndnmiistrators of Isaiah H. Sl~encer, deceased, and against 
Daniel Xur rny  ant1 John Euffalow. I n  that  court judgment was ren- 
dered for the plaintiff againlit Spencer, xlio appealed to the Superior 
Court, arid there a rerdict alld judgnlerlt vere, in June, 1643, rendered 
for the plaintiff 2gnin.t Spencer's atlrnirlistrators for $1,610 debt, besides 
damages and coqti, and a f i 6 1  i faczns issued thereon to the sheriff of 
Hyde, dc b m i s  intestuti ,  in the hands of the said administrators. There 

m r e  also t n o  judgments ill Orange County Court in favor of 
(15) James Kehb against Spencer's aclrninistrators, 011 which writs of 

f i e r i  fac ius  mere l ikeviw issued to Hyile County. The latter 
writs, honeler ,  did not name tlie persons,  rho Mere the defendants, as 
admi~is t ra tors  of Isaiah 11. Spericer. but eoninlanded the sheriff to 
makc the money "of the good. and chattels of Isaiah H. Spencer, de- 
ceased, in the hands of his administrators," and ill other respects did not 
conform to the judgments. All the executions came to  the hands of the 
sheriff of Hyde in July,  1643, who seized sereral slaves, of which the 
negro claimed in  this action was one, and sold them, under the three 
execntions, on 31 July, 1813, and on that  day made a bill of sale for 
this slaxe to the plaintiff as the purchaser. The ncgro had in the begin- 
ning of 184.1 been hired out by the adnlinistrators to a person in Hyde, 
for one year, and the hirer had the possession until the sale by the 
sheriff, when the neglo r a s  present; and after the sale the hirer again 
took him anrl kept him until the end of that  Fear, and then the present 
defendant, claiming as one of the administrators of Isaiah H. Spencer, 
took the slave again, and, after a demand, refused to deliver him to the 
plcintiff, and this action x a s  brought. 

When the plaintiff offered in evidence the sheriff's bill of sale, the 
defendant objected to its competency for want of due registration. I t  
mas rccistercd in Hyde County in S o r e n ~ b e r ,  1'44, and the defendant 
insisted illat I - I d e  x-as not the proper courity. I n  support of the objec- 
tion he proled bv ~~~~~~~~~es that  the plaintiff for iercral years before 
1840 reqided and kcpt a hotel in Italeigh. to nhich place he removed 
from a farm lie o ~ i ~ i e d  in IIvde, :rrld nhich he cu!tiratcd and occasionally 
visited; and that in 1 q4O tlie plaintiff xrent n it11 his family to the farm 
in IIvcle, a n d  genr~al ly  r e ~ ~ i a i n r d  t l l e ~ c  nntil ,Tune, 1'43. At tllc lat ter  
period thc plaintiff  rent n i th  liic f a i~ i i l r  aqnin to  Ttnleigh, where he had 

n d n ~ l l i n ~ ,  2nd the f m i i l r  leniaincd in T:nle;gli until the autumn 
(16) of 1844, and the plaintiff al-o iclnained there plincipally during 



that period, t l lou~l i  he vi.itctl I l , ~ t l c  ill the winter of IS43  a ~ ~ d  1844. 1 1 1  

Novenher, 154-1, thc plailitiif ~esidccl and 1i:~i continued to reside in 
1Iy& c s c l n ~ i ~  ely. Tlie cwlti t l vce i~  ctl tllc bill of .ale in evidwce. 

Iri the bill of WIP tllr c ~ e c ~ ~ t i o l l ~  ill favor of \CTebb are alone referred 
to as being in  the, sl~wiff's liantls, and i ~ o  notice is take11 oS that  of 
XcLean. F o r  tllai reason the defc~idaut, ir~sisting t21:ct TJTebb's cxecu- 
tioris ncre  void brcause of t h i r  form :uid vari;~nce from the j~ idp lcn t s .  
.,s beforc iricl~tiorietl, prayed a n  i~~structiori  to the j111.y that  nothing 
pc~ssed by the slieriif's sale :uid con\~y:~nce .  But  the court rcfl~setl tho 
iiistruction prayed for, mld inforilied the jury that a l t l i o~~gh  TVcbb'~ 
executions \\ere yoid, yet thxt  the purchaser it~iglit get a good 
title if the sheriff sold under hlcLean7s ewcutioii, notwithst:c~ldir~g that 
execntiol; naq not rccitcd in  tile qlleriif'h dccd. The dcfendarit then 
further objected that  tlic f ic~i  fncitrs of BlcLean was iiot ~ t r l i d  because 
his suit was brought originally agaiust Nur ray  :n~d  Uufialo\tr, as well as 
Spencer, and the record did not sliom in any p r o l w  111:11111er that  i t  had 
been determined as to Murray and 13uffalo~.v. By the t r a ~ i ~ c ~ , i p t  of the 
record of McLcan's suit in Orange S u p e ~ i o r  Court it  appears that in tho 
transcript sent to that  court from the county court, upon Spencer's ap- 
peal, it  is 110i stated ~ h y  the judgrnent was against Spencer alone, or 
horn Murray and Uuffalow mere discfinrged from the suit ;  but that  in the 
Superior Court Spencrr's administrators alorie appears as appellants a i d  
defendants, and the judgnicnt was against tliem alone; slid, moreover, 
that  a t  Xarcli Term, 1846, the Superior Court of O r : q y  (after rctciti~~g 
that the plaintiff JlcTAean had cutcrcd a nolle proscqlri in the county 
court as to Xlirray and Ihffa lon ,  and that  the clerk of tlie county court 
had, by mistake, omittetl to irisert tltc salnc ill the tr:rurcript sent 
to the Snperior Court)  ordcrccl that the trnnqcript in that court be (17 )  
amended by inserting therein the nollc p ~ o s r ~ q l t i  21s to the proper 
peliodl. Tl~ercupon his Honor liclil that the m i t  of ficri ftrcias in that 
cdase CRVC a valid authority to tlic ql~crifi' to 111:tkc 9:llc. 

The dcfcr~dxnt tlien Eurtl~cr E:I\(~ (~ \ i , l r~ i ce  t l ~ n t  the pl:lilltiff not 
tlic purcllnser of the rtcgro :rt tllr sheriff's qalc, Inlt illat J:111ics Wcl~b  
Ivaq, f i t  t l ~ c  price of $4>9.99; :11itl cw~ltc~~dccl tllnt. f o r  t!~:it rcxa.o!1. t!i~ 
!'lairitiff could not I Y T ~ I  PI-. The  1)lailitiff t11~1i ?:I\ c c~vi~!cnw t l ~ a t  JVcbl). 
i ~ t ~ ~ ~ ~ r d i a t ~ l y  aftr12 lip tlecl:~ic(l thr 11iq11wt biil(lr~, :a11(1 l ~ ~ ~ r ( ~ l ~ : ~ v r ,  
trancft>~*lctl Iiib hid to tl lc j)l:rintiff ant1 tlircc(c~1 tllc illtwill to 11i:~Lr the 
[,ill of snlc to him, nl~tl tlic 11l:~irltiff' 11::i~l 1ht. p~icacl bit1 n~ltl rcm>i\rtI tlic 
(l(yy! at ollcc. ' I ' l ~ c ~ c l ~ p o ~ r  the t l e f ~ i ~ r l : ~ ~ ~ i  i l ~ ~ i - t d  illat Ilit 1 id rnllld not 
I c  tlnts ty: l~tifc~rcd.  nntl csl)c~ci:~llv :r. 111(1 1 1 o ~ o 1 l  nho  1l:ltl liiwtl thc 
lirgro F O Y  t11r V : I ~  IS42 T K I ~  ~ 1 1 t i t h 1  to ! I ~ I I I  d111i11q that >ear ,  and the 
p ~ ~ ~ e ~ i i o n  nay :~tl\crsc to tlir ~11criK :111(1 1 0  TY(i11). I:nt tlic c2ol1rt refused 



IN T I E  SUPREXE COURT. [A9 

80 to i ~ i ~ t s l i ~ t  the jury.  'l'1.t~i.e \ c : ~ s  :I \.e:rlic.t f o r  the p1:ritiriff. a d  
~i~dgrne: l t ,  and rlir. ( i e i ' t~~ t iau t  apl)c,:~lc(l. 

J C ~ U K  for pii~lnti!i .  
A70 c o u n s c ~  joi. c! i . f rn~/unt .  

I~UFFIN, C'. ,J. L11c o l ~ i ~ i i o u  of the ( 'our t 1s that the j u d g i ~ ~ e n t  be 
affirmed. S e ~ i r l y  c \  el!. poiill inadc I K  tlw c~sceptions has  bee11 repentedly 
decided 111 tlii. C'c~nl t c o i i t i u ~ y  to tlie argumeut  of the  defendant. 

T h e  :iniendi~lnir ill tlie S u r ~ e r i o r  Cour t  of the tralijcript f r o m  the  
coulity court 111:1!,( - tlica j u d g n ~ e n t  consistent n i t h  the record a n d  r ight ,  
as  i ~ r  oils 1;1v al l  c .oLi~ lac~t i  a r e  joint and  several. R u t  if the amendment 
had not been matte, t i i r  s r le  T I O D I ~  still l i a ~ e  l ,cw~ good. T h e  execution 
conforn~ed  to the judgment, ullic1.1 was against the  administrator^ of 
Spenccr alone. If there was error  in a n y  par t  of the proceedings, there- 

fore. i t  was ill the judgment. S o w ,  e r ror  o r  i r regular i ty  i n  t h e  
(18) judgment of n court of competent jurisdiction, remaining unre- 

versed, does not affect the execution or  the  sale under  it. S m i t h  
v. Kelly, 7 S. C., 507. H u t t o n  v. Dew, ibid., 260, es tab l ihes  t h a t  a 
good execut iol~ i n  t h e  slleriff's hands  sustains a ?ale under  i t ,  though 
wrongly recited or  not recited in the slleriff's deed. 

A vested reniailider o r  a rerersioli i n  slave, ma! be sold under  :I f i e n  
jacms, suhiect to the  tmnporary r ight  of a liircr o r  other  part icular  
tenant.  I(n(g11t r .  Leuk, i 9  S. 6.. 130. 'l'hc possession of a h i r e r  is, 
In t ru th ,  that of the general o~vner ,  a d  not  adrerye to  him.  Tl'hiLaker 
v. 'n'l~itah-rr. 12 x. C., 310. In Smifh 1 . .  li'cll!/ i t  n a s  also ruled t h a t  
the bid of one person m a y  I,(> rclinyni.h~cl to another, ~ h o  m a p  take the  
<heriff's dcctl; and t h e  ~ n 7 c  tioctrinr wa.1 I ~ e l d  in 7'llstermar~ v. POP, 19 
V. C.. 103. 

Tlie reu~a i i i lng  q~iestion, upoll the regLtlat iou,  is  the only one of any  
iiovelty; and  npon  t h a t  our  opinion accords with t h a t  of his  I Ionor .  
The c o m ~ 4  for  the l)lnii~tiff has. iridced, argued tha t  the bill of s a l ~  i. 
qood wit l ioi~t  r ~ p i y t r a t i o ~ ~ .  a q  there i s  no creditor o r  ~)nrc l iase r  i n  the 
,*;ice. C u t  nlletlier tlic sale of a <lieriff stands upon the same ground 
x i t h  t h a t  of the  o\\ 1 1 1 ~  I i i ruvlf ,  o r  n l ~ e t h e r  the construction of the Eev. 
Stat . ,  cli. 27 ,  qec. 19 ,  whir11 rt&rnctp m 4 o n  7 of the  act of 17\4 without 
~ t s  prcxnhle,  i* to hc the s m l c  a,  tha t  of the oriqinal act  v i t h  the pre- 
~ m b l c .  tlie Court  dce. deem i t  1rccwar.v non to decide: f o r  we liald 
that t h e  deed n n s  properly l e g i q t e r ~ d  i n  ITyle. T h e  statnte. Rev. Stat. .  
(ah. 37. v c .  %. rcrlnires the  c o n r c y i c e  of a slu\e to  be registered i n  t11v 
1*o:11117 nliere thc pnl~c11:r-er les idw, if lie be ill pozsession of the i l : l ~ ~ ;  
but i f .  untlcr :rnv - 1 1 ~ i : r l  ae ie rment  a t  tlic time ~f sale, the 4 l e r  shall 
remain i n  po\-ci-;cn~, then  i t  shall Le ~ c g i i t e r c d  i n  tlic count- i n  ~ v h i c h  
the  v c ~ r d o r  l i ~ e c  'Thr act itrcs uot, i n  a n y  c n v ,  require a rtyi:tration 
in more than one place. It is  to he either in the  c o i i ~ l t r  of the 
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purchaser or  the w l l ~ r .  11111 lrot in both. \\lien t11c.y h a l ~ p c ~ i  to he (I!)) 
different couritics. It th i i  Le n c:~>e ill \vllirl~ illc rcgiqtration is 
to be in the purc11:lser's couii~y, TTC think the act hi: l ~ e e ~ i  c o ~ ~ ~ p l i c t l  with. 
hecause IIyde na. lris rcsitltvce, or one of lris 111~rccs of lesideiicc. He. 
ni th liis fm~lily,  hat1 been l i \  irig on his p la~~ia t io l r  ill that couirty corl- 
tiauously for about tlnce ? c : l ~ i  :~nd  111) to the inoiitli before the purchase. 
'I'hnt was certninlv ii~tficictlt to g:iiii l~irli :I tlo~liic.il there. Notl~iiig ap- 
pears fruit1 ~\liic11 i t  iq 1 0  I I C  i u f e r r ~ d  11i:lt tlie ~~l;~iir t iff '  ~ueaiit to g i \ e  up  
that domicil. At most. it  111~17 ljc s:~i(I 11wt I I P  ncqui~ed n r ede l i ce  in 
lialeigh by coming to hi< Iiol~qe there. 7'1i:rt i i  not clear, si~rce there is 
nothing to shorn lrow long Ire intended to 1.cr11nin u p  rllc country ml~en 
lie came. But suppose I I P  intended to fis :I  wider rice ill It:ll(ligh : hc. 
inight do that without giving up llis l ~ r e ~ i o n i :  residcncc ill Hvde;  and 
upon his death the thollrt of either TVakc or FTyde had juridict ion in 
granting administration or probate of his n ill. 111 the kame inailncr this 
conveyance might be rcyis t~rcd  ill ci thw of the C ~ I I I I ~ ~ C S  as that of his 
residencc; for, :ls bcforc noted, the act doer not r t q i ~ i r ~  rcgiitration in 
two counties as to the q:~iiic slaw, and cithcr caounty w:14 :I ~ o u n t y  of the 
~ d a i ~ ~ t i f f ' s  rcsiderice. 1311t (lie plnintiff her(. n:ls ]lot i l l  actual posses- 
\ion of the slave, and. thcrcdorc, tlie r aw doc> ~ io t  fall M ithin the first 
1)rovision of the s w t i o ~ ~ .  n l ~ i c h  d i rwts  the repiytr:~tio~i in the eoilnty of 
the p~ucl~aser ' s  residencc. So that, at a i l  event-. W'irke was lrot the 
proper county at any tirnc :rftc'r the deed XI. ~nadc .  T l ~ e  case, indeed. 
is not literally within c i t h t ~  c~lnnsc~ of the scdor r ;  for, strictly spcaki~rg, 
it cannot be said that t l i ~ r ~  nas :L ~pccia l  :~grcc~nent tliat the ~ e l l d o r  
should retain possession. Th:rt langu'i~gc i+ appropri:~tc to a sale by 
the omner of a R ~ , I W  of t l i ~  1pr~w1rt pro1)e~ty.  id I I O ~  to tllc~ i :~ l r  of a 
reversion by a sheriff. I i l ~ t  i t  is  c!rnr t h ~  1,cgisl:lturc must have in- 
tend-(1 that tlie sli~riff'. (l,wl. ill cil('11 : I  c:lvS. ~lrolild 1w ~ ~ ~ g i s t ~ r c d  
iomemhcrc; and the purpoic,- for nllicll iqi51r:ltion is required (20) 
:I rc heqt : m s ~ ~ ~ r e d  hy :I wgiif txtio~r in t11~ vountv in vhich the 
-lare W:IQ sold :~trtl thc hirer : ~ r ~ t l  1~1-5c~ iq ) r  of hiin l i~c t l .  I f  not wi t l~ in  
the ~vord i  of tlrc, 1:lttcr 11:r1t of thrl calau-c,. ihc. c.:!~c then i r  within thc 

so tliat it  was tll(111 t11r t20i~t!fy 11otl1 of tllc vcvrtlcc :11it1 ~c~rrcior, :lrrd n111st 
11:~r.c Lcen the. prolwr ~ W I I I I ? ~ .  111 rt~-c,ry 11oillt of' vicl\r. tllr.rc,fore. ttlc 
i.c.gistr:~tio~i i i  s11ficicrrt. 

PER CTJKIA \I. No error. 
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C H A K L E S  It. HOKC'OTT S EXECCTORS v. T H O l I A S  D. WARREN. 

An executor or ailnlinistrator has a right to a remedy by ~ e t i t i o n ,  under the 
act, Rev. Stat., ch. 71, to  recover damages for the overflowing by a mill- 
pond of his: testator's or intestale's land in  the lifetime of such testator 
or intestate. 

APPE:.\L Cr1~1ii C'ILO~YAS F a l l  Ter111, IS4B; l ' cc i~so i i ,  J .  
r . l h e  lnocee t l i~~g-  i n  tlii-: c ; ie  a r e  under  tlie xr t  of the General Assem- 

LIT, Ikr.., Stat. ,  cli. 74, wc. 9, a d  follorri~lg. T h e  petition i s  filed to 
recoJ-er fro111 the tlcfelltlalit dniilages sustaiuetl by the plaintiff's testator 
for overflon.ing hi:: l a ~ d  11y the ~ ~ i i l l l ~ o ~ i d  of the defelitlant. The  petition 
\\.as heard, and  order grmitetl for  n jury, in accordaiice with the provis- 

ions of the act. A verdict was r e t u r ~ i e d  assessing tlie plaiutiff's 
(21)  da~iiages to $23.  F r o m  the  judgi~ierit on this  verdict i n  the county 

court a n  appeal  n a s  talteli to the Superior  Court,  and  upon mo- 
tion t h w e  his I Ionor  disriiissed the  petition upon  the ground t h a t  i t  
mould not lie f o r  a n  esecutor fo r  a n  illjury i n  the testator's lifetime. 

IZecrth for p la in t i f l s .  
A. Xonre f o r  d e f e n d n n t .  

Kasxr. J. I n  this decision n-e a r e  of opinion h i s  H o n o r  erred. B y  
the coii!nlon law, when a t o r t  to  real property n a s  not immediately 
injurious, but n a s  con~equent ia l  only, an action on  the case was the only 
proper remedy;  arid nl len tlie act conlplained of constituted a nuisance, 
the action n l ig l~ t  be brought fo r  every fresh continuance of the nuisance. 
P e n r z r d d o c k ' s  case, 5 Rep.. 101. A s  the action lvas usually brought to  
abate thc nuisance, the damages ill the firqt recovery n e r e  often merely 
nominal.  I f  otlier suits Lecaine liecessary through the obstinacy of the 
defendant, fresh ac t icm n e r e  bronplit, un t i l  a t  length t h e  defendant 
found i t  to  hi, intcreqt to  mbruit to  the l a v  and  abntc the nuisance. 
Every  man is  bonnd qo to u-e 111s o n n  as not to in jure  his neighlor ,  a n d  
i t  tievcr h a <  becn doubted t h a t  the orerf louing of a neiglibor's land g i ~  e; 
to  1 in1 a r i g l ~ t  of action on the ca5c. ill t l i ~  first i n ~ t a n c e .  T h i ~  eontinned 
to t c  the I n v  of tlii, S ta te  1111 to  IS09. when tlie act ~ i - a s  paiced under  
nliich thc-e proceedings took place. Tlrc m a i n  object of the act. as  
dec1:11ed 1 ) ~ -  t h ~  Collrt i n  C/lliltt 7%.  J O W S ,  I $  N. C.. 333, is to protect 
t l ~ c  ~ I T I I P ~ S  of mill, f m n i  the l i a r a q ~ i n c  and  ilijurions cffcctq of the pr in-  
ciplc- of' tl!r C C I ~ I I ~ ~ I ~ I I I  Inn n it11 rcqpcct to  the c~oiitini~anec of n nniwnce.  
I T o ~ i c ~ c r  qln:lll in  ~ n l i ~ n  t h : ~ t  i i i inrv n l i ~ h t  bc. the par tv  in in led  naq a t  
I;licitr to ict!c\v hi-  action 17rrtil lie attcrincd Iiiq ~ 1 1 i c c t .  I n  rcgar.d to 

pill lic tr~ill'. Till;1211 ::I? ~ 0 n ~ i d e i c 1 1  r n l ~ ~ a l  le to tlic c o m m i i n i t ~ ~  a t  
( 2  1 1 I p i  i t e e .  T h e  p'lrt\-  inji1lr.l Iraq no right 
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N. C . )  

to his common-law remedy unless the annual injury he sustains is  
to the amount of $20, and it has directed in what nianner the injury 
shall be ascertained. The co~~~n lon- l aw renledy, therefore, is not abol- 
ished in such cases; i t  is  but suspcr~(lcd. His  Honor decided the plain- 
tiff could not sustain his petitiou because the injury colnplaii~ed of was 
committed in the lifetime of the testator. 3f this he so, then injury of 
this kind can be redressed only by the person snstniiiing it. The heirs 
cannot complain of damage? done to the estate before i t  became theirs. 
Suppose the ac t io i~  had bee11 hrongl~t  by the testator l~imself, and had 
continued in  court screral years, so that  the injury had amounted to a 
destruction of the property, as by dcstroying :I valuable meadow, for 
instance, thereby depriving the plair~tiii: of its cutire use, and the plain- 
tiff had died a short time before the tr ial :  according to the opinion of 
the court below, the cause would abate, as i t  could not be revived by the 
executor; for  if the action cannot in the first instance be brought by 
him, neither will i t  survive to him ~ r h e n  already coinmcaced. We do 
not agree with his Honor. A t  common law all personal actions to recover 
damages for injuries to property, real or personal, or  to the person, died 
with the person inflicting or sustaining the in jury;  and so the law is  
still, as  to the last ;  but as  to the two former it has long been altered by 
statutes in England and in this State. Thus the three statutes of 4, 
25, and 31 Edward 111. give to executors and administrators, and the 
executors of executors, the same remedies for injuries to the personil 
estate of the testator o r  intestate committed in his lifetime as the de- 
ceased himself might have h a d ;  and the statute 3 and 4 William III., 
ch. 42, extends the like remedy to his representative, when the injury 
has been done to land. ill1 thcse statutes are in force in  this State, and 
are embodied in  Revised Statutes, ch. 6, see. 37. The language 
of the act is, that  executors and adn~inistrators shall have actions, (23) 
in like manner as the testator or intestate might have had, for 
goods taken, etc., "and for irljuries done to the property of said testator 
or intestate, either real o r  personal, nhen such injury was sustained in 
the lifetime of such testator or inteqtatc," etc. I t  is not denied but that  
the testator, Howcott, could liare filcd his petition in like manner as the 
plaintiff, his executor, has. Anothcr reason :tjiignecl in the case why 
the plaintiff cannot nl:~intniu his plaint is th:lt the object of the act 
mas the protection of thc onncrs of ~ ~ l i l l s ,  rn~d that  when the injury is 
past, as in this care, iio such protcction is ncccssary, and the act does 
not apply. I f  tltc caw is no t  prolidcd for I)v tllc act, thc com~non-law 
rrnierlp rcmai~is iu f~ i l l y  f o n ~ ,  ant1 if the phintiff is not d r i ~ c i ~  to thi.; 
preliniinarv inquiry, he can i~nnicdiatclv, a? we liave shown, briny his 
action on thc case. So that the protcction of the ovner  is entirely 
removed, bec::nw the protcction rncant rrmst he from the action a t  law. 



1N THE SIJPREAIE COURT. 1 29 

In Gillett v. Jones, a d  several previous cases, it  was held, upon the 
policy of the act, that i t  embraced all cases for injuries from mills; 
and that has been since modified only so f a r  as it is declared in IVudd .~  
v. Johnson, 27 5. C., 333, that  i t  does not apply to an  in jury  to health 
only. where there is no overflowing of the plaintiff's land. With that  
exception, the action at common law is superseded by this remedy; and 
we hold tha t  i t  will lie nherever the action on the case would for which 
it is  substituted. We are of opinion that  there was error in dismissing 
the petition. 

PER CURIAM. Reversed. 

Cited:  Butner  v. Keelhn, 5 1  N .  C., 61 ;  ~Vlast r .  {Yupp, 140 11'. C., ,537. 

CHARLES R. HOWCOTT'S EXECUTORS v. JAMES COFFIELD'S 
EXECUTORS. 

A remedy by petition, under the act of Assembly, Rev. Stat., ch. 74, to recover 
damages for overflowing land by a millpond, may be had against the 
executors or administrators of the person who committed the injury. 

APPEAL from (!IIOWAK Fall  Term, 1846; Pearson, J. 
Peti t ion under the act of Assembly, Rev. Stat., ch. 73, prescribing 

the mode of recovering damages for the overflowing of land in  certain 
cases by a millpond. The plaintiffs were the executors of the person 
whose land had been overflowed, and the defendants were the executors 
of him who, i t  was alleged, had committed the injury. The  court was 
of opinion that  the proceeding under the act was applicable only to 
present and continuing injuries, and did not apply to those which were 
past. and that  the proceeding could not be sustained by an executor or  
against an  executor. The court. therefore, ordered the proceedings to be 
dismissed, and the plaintiffs appealed. 

Heath for plaintifs. 
-4. Moore for defendants. 

NASH, J. This caw is similar in its foundation to Howcott  v. War- 
ren, ante, 20. I t  was the opinion of the Court in that  case that  the 
right to file a petition under the act concerning mills, for  an  injury 
sustained by the erection of a mill during the life of an  individual, sur- 
vived to his executor or administrator in like manner as i t  was possessed 
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by him. The queqtion here ;s, whether a petition can be brought against 
the executor of the party committing the injury. The  opiiiion of the 
presiding judge was "that thc proceeding under the act was ap- 
plicable to present and continning injnrics, and did not app1,y to (25) 
past injuries, and that  the procecdii~g could uot be sustained by 
an  executor nor nqainst a n  executor." I n  thc case rcferretl to we have 
decidcd that  thc right to bring thc action for an  injury committed 
during the life of the testator did surlive to his executor, ant1 we are of 
opinion that  the petition can be brought againqt thc executor of 
him who committed the injury. 

The petition :illeges that  Howcott, the testator, mas the owner of the 
tract of land w11icl1 adjoined the lands of James Coffield, who erected 
On his ox-n land n nlilldan~ ~ ~ h i c l i  poured the v7atcr on the lnnd of the 
intestate, nhereby it was izijurcd; that  Coflield is dead, having duly 
made his last will and testament, and that  the defendant is his executor, 
and claims from the defendant the damages which his testator sustained 
in his lifetime in consequence thereof. Unless this action can be sus- 
tained by the plaintiff, the estate of the testator is without redress. 
The heirs are clearly not :unsuerable. Fellow 7.. E'~tlql~unz, 7 N .  C., 254; 
and though the Court does not, i n  so many words, say the esccutors are 
ansn~eraLle, they strongly intimate it. That  was a petition to rccover 
damages for the erection of a milldam. During its pendency the de- 
fendant died, anti a xi. fa. issued against his heirs. The  Court decided 
that i t  could not be sustained, for in no case tvas the heir answerable for 
the tort of his ancestor. Thev tlicn go on to say: "Esrcutors and 
admivistrators act in outre droit, and maintain the rights of their tcsta- 
tors and intestntes." Gnt the act of Assen~bly under which the petition 
is filcd expressly gi~cla the remedy. I t  gives to csec.utors and adminis- 
trators "actions in like rnanner as their testator or intestate might have 
had for goods titken, etc., or for injuries done to the property of said 
inteqtntc or testator, either r e d  or personal, etc.," "against the perqorl 
or  persons so detaining, etc., (,I. com~nitting s~icli i l~ jury ,  etc., them 
and cach of then1 and each of their executors, administratorq, and (26) 
heirs." Thc act then expressly gires the executor the right to 
sue for an injury (lone to hi.: testator's r e d  property. during his life, 
in like manner as he c o d d  himself, not only against the person eom- 
rnitting the injury, bnt against his executor or administrator. I t  is 
right i t  should be so. The property of the plaintiff's testator has been 
injured bv the ~ r o n g f u l  act of the defendant's testator; the damages, 
when properly ascertained, become a debt which ought, in the first place, 
to be paid out of the personal assets. Two objections have been raised 
in the argument here against this conch~sion: one is  tha t  the act has  
w h j ~ c t e d  the mill to execution to satisfy the judgment, the plaintiff 
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may recoler,  and  the heirs, who a r e  now the  owners of the  mill, a r e  not  
parties to these proceedings; a n d  the  second i s  t h a t  the  executor o r  
administrator  m a y  h a r e  no assets to meet the judgment, and  n o  pro- 
\ is ion is  r~ iade  i n  the act f u r  t ry ing  such a question. T h e  allamer t o  
the first esceptioii is tha t  tllal p r o r i s i o i ~  i n  the act  applies only t o  cases 
where the  o n n e r  o r  occupier of the mil l  is  the defendant, and  riot to t h e  
case of a n  executor, w h c h  is  necessarily a n  exception. As to the  ques- 
tion of assets: n h e n  the  act gives the action against the executor, i t  does 
iiot d e p r i ~ e  h i m  of the pririlege of protecting himself by proper  pleas, 
pleaded a t  t h e  proper  time. T h e  petition charges t h a t  the  defendant  
has assets, and  i t  is not denied. 

PER CURISM. 

Ci ted:  Butner 7.. Keel l zn ,  51  K. C., 61. 

Reversed. 

( 2 7 )  
STATE v. DASIEL A S G E L  ET AL. 

1. Where on the trial of an indictment for murder the prisoner's counsel 
objected that the name of the deceased as mentioned in the indictment 
was not his true name, that was a fact to be tried by the jury. 

2. The purpose of setting forth the name of the person on whom an offense 
has been committed is to identify the particular fact or transaction on 
which the indictment is founded, so that the accused may have the 
benefit of an acquittal or conviction, if accused a second time. The name 
is generally required as  the best mode of describing the person; but he 
may be described othervise, as  by his calling or the like, i f  he be identi- 
fied thereby as the individual, and distinguished from all others; and if 
the name be not known, that fact may be stated as an excuse for omitting 
i t  altogether. 

3. The act of Assembly restraining judges from expressing to the jury a n  
opinion as to the "facts" of the case only applies to those "facts" respect- 
ing which the parties take issue or dispute, and on which, as  having 
occurred or not occurred, the imputed liability of the defendant depends. 

APPEAL from PAXCEY F a l l  Term, 1846;  Caldzcell, J. 
T h e  prisoner was indicted, vith another, fo r  the murder  of Rohert  B. 

Roberts  by stabbing with a knife, and  found  guilty. Upon  the  t r ia l  
witnesses f o r  the  S ta te  testified t h a t  the prisoner g a r e  the  mortal  wound 
without a n y  previous provocation f rom the  deceased. Witnesses fo r  t h e  
prisoner, howerer, stated t h a t  t h e  deceased m s  i n  the act  of s t r iking a t  
the  prisoner when t h e  s tab was given;  a n d  other  witnesses f o r  t h e  
prisoner testified t h a t  the  deceased h a d  s truck the prisoner one slight 
blow on the head or  h a t ,  and n7as i n  the act  of s t r iking another  when h e  
receired the stab. 

30 
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I n  the course of the charge to the jury the presiding judge remarlied 
that  "the niti~es-es differed in  their accounts of the t ran~act io~l ,"  and 
then recapitulated their testimoiiy as to the niaimer in which the ren- 

. 

counter took place, and, after some instructions upon matters of law, 
he reiilarked, Sulthcr, that  "according to the testimony of the prisoner's 
wlrnesses the u~or t a l  b l o ~  eras yicscn at or  about the coiiinier~cenient 
of the rencouuter." The judge iliformed t l ~ e  jury that  they 
were tlie judges of tlie truth and weight of the tcstiu~ony of the (2s) 
witnesses. 

The judge subsequently remarked to the jury that  the counsel for the 
prisoner had not, in their argument, col~te~ided that tlie lam touching the 
degree of the homicide v a s  otherwise than i t  had been laid d o ~ m  by the 
judge, '(but that they had a r p e d  the facts with much ingenuity," and 
therefore his Honor reminded the jnry as to the ilnportance of the 
matter in hand, and that it wa5 their duty to w i g h  the evidence de- 
liberately, and give a wrdic t  accordi~lg to the facts and to the law as i t  
had been e s p o l ~ ~ ~ d e r l  by the court. 

During tlie e~an1in:ltion of the nitnc-scs tlie prisoner's c o u n 4  made 
the point that the deceased n a s  not properly liamed in the indictment, 
"Robert B. Robertq," and requested the court to reserve the qnestion. 
But the conrt declined doing so, and said that  it was a question of fact 
for the decision of the jury nhether that  ~ a 3  the name of the deceased. 
Witnesses then stated that  "Robert Burton Roberts" was supposed to 
be his full nxlne, but that  he was conimolily known as "Robert B. 
Roberts," and ofteii called, for short, "Burt Roberts." Upon tha t  evi- 
dence the counsel for the prisoner i n  the argument before the jury did 
not deny that  the deceased was described by his proper name in the 
indictment, or raise any question thereon. 

i l f tpr  the rerdict against the prisoner his counsel moved for a new 
trial upon the ground that  the deceased was not properly named in  the 
indictment. and it n-as refused by the court. 

The prisoner's counsel then moved for a ven i re  d e  n o v o  upon the 
ground that ,  in maliing the remarks to tlie jury before mentioned, the 
presiding judge had given an opinion upon the facts. That  mas also 
refused, and sentence of death pronounced, and the prisonrr appealed. 

At to rne~y -Genera l  for the 8 t 0 t e .  
B a r t e r  a n d  Alexander f o r  d e f e n d a n t .  

RUFFIN. C. J. The Court i.; of opinion that  there is no error in the 
judgment. 

On the point reqpectinc the name of the deceased, his Honor was 
certainlv right in saying that  i t  was the province of the jury to deter- 
mine mhat the name was. We do not understand mhat was meant by 
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the reqlicqt that the court woi~ld. rcqerve that question. I f  the prisoner 
meant to inqist that the name of the dpccxscd n as not that  given to him in  
the intlictrnent, but another, and wished the aid of the judge in getting 
the lawful advantage of the defect in the description, the proper method 
would ha re  been to ask an  instruction to the jury that  if they found 
that the deceasccl n a s  not named '(Robert B. Itoberts," hut something 
d ie ,  they should acquit the prifoner for that variance. But  the court 
could not assume that the rariance in  the name? existed, so as to reserve 
or withdraw the whole matter from the jury, according to the motion 
on behalf of the priqoner. 

With the decision of the jury on that  question, whether right or 
wrong, the Court cannot interfere, as has often been declared. Rut  if 
we could interfere, i t  is not improper to say that  there does not appear 
to be any ground for doing so here. The  pnrpose of setting forth the 
nanic of the person who is the subject on which an  offense is committed 
i q  to identify the particular fcct or transaction on which the indictment 
is founded, so that  the arcused may have the benefit of one acquittal or 
conviction if acc~ised a secord time. The name is generally required a5 
rllc best mode of describing the person; but he may be described other- 
wise, as hy his calling or the like, if he be identified thereby, as thr  
individual, and distinguished from all others; and if the name be not 
known, that  fact mav be qtatctl as an  excuse for omitting i t  altogether. 
But here the description of the deceased is by a name, and the objectioil 
is  that  it is  not his true name. Kom, there i q  no evidence what the t r w  

name was. that  is to say. in the sense of being the name by 
(30) baptism; for it does not appear that  this person was ever bap- 

tized. FTe could. therefore, have had a name by reputation only: 
nnd i t  seems that  by reputation he was known as well by the one as the 
other of three appellation?. namely, '(Robert Bnrton," "Robert 13." and 
"Burt"; and the probabilitp, from the common usage of the cmntry ,  
is that  in forriial and serious transactions he  mas more generally called 
"Robert B." than othervise. though on familiar occasions he was 
oftener by contraction callcil "Enrt." The jnrp might therefore be well 
warranted in treating these. not as different names, but as different 
modes of calling the came name. There conld he no difficnltp imposed 
on the prisoner in pleading fornlcr acquittal or conviction; for, by 
proper averments that the "Rcbert B. Roberts7' mentioned in one indict- 
ment i.; one and the same person as the "Robert Burton Roherts" o r  
"Burt Robertq" n?entioned in  the other, he  could readily show the t ru th  
of the cnv .  Tt muc;t he :t sufficient designation of a person, i n  such a 
case, to gire the name bv which he is generally known. 

Hi s  Honor undoubtedly did not transcend his powers and duty under 
the act  of 1796 in delivering hi<: charge to the jury. The "facts" on 
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which the act restrains him from expressing an opinion to the jury are 
those respecting which the parties take issue, or  dispute, and on which, 
as having occurred or not occurred, the imputed liability of the defend- 
ant  depends. Bu t  the act does not prohibit the judge from drawing 
attentioil to things that  occur in  court and speaking of them as having 
actually occurred there. Thus  the court could not tell the jury that  it 
had been sufficiently proved that the stab was giren without ally provo- 
cation. o r  that  it was after the prisoner had received a blow, because 
that was a fact involved in the past transaction that  was then the subject 
of investigation, and in  respect to nliicli the parties differed, and 
i t  was the province of the jury to illquire of tlie trnth. But that  (31) 
the State's witnesses gave one narrative of that  tranraction, and 
the prisoner's witnesses gave another, and, of course, that  the i'witiiesses 
diflered in their accounts," the judge might not only state to the jury, 
but it was his  duty, by the act of 1796 itself, to state to them, for that  
act "declares i t  to be the duty of the judge to state, i n  a full and correct 
manner, the facts given in  evidence, and explain the law arising on 
them." I l e  mas bound, therefore, in summing u p  the evidence, to draw 
the attention of the jury to the conflict in the testimony, a i d  explain the 
importance of it, sc as to advise them what, i n  law, should be their 
verdict, according as they should believe that  the one o r  the set of 
witnesses told the truth. 

With respect to that  par t  of the exception wl~ich refers to the words of 
the judge, that  "the mortal blow uyas giaen," and that  i t  was given "at 
or  about the conlnienceinent of the rencounter," tlie argument is that  the 
judge assumed those facts to exist. H e  had a right to assume them as 
against the prisone:., because they were stated by witnesses brought by 
him to support his defense, and are to be treated as his own account of 
the transaction, to this purpose. I t  is obvious that  the prisoner did not 
Jelly tlie death of the party, nor that hc gave the blow which caused i t ;  
and that  he was insisting by way of defcnse on an extenuation from the 
circumstances under which, as he said, i t  was giren. This presupposes 
that  the niortal blow was iictually g i ~ e n ,  and the prisoner's own wit- 
nesses proved the fac t ;  and that  amomts  to a n  ad~nission by the pris- 
oner himself that  the blow was giren by him, arid the prisoner cnnnot 
complain that  the judge so treated it. Then with respect to the remark 
as to the period a t  which the blow was giren, his Honor but repeated 
the substance of what the prisoner's witnesses thcmsclres had stated arid 
the prisoner had acquiesced in. Their  account was that  the stab was 
given as thc deceased waq about giving his first blow, o r  i ~ r m c -  
diately after having qiven a slight one, and while attempting to (32) 
give another, and there was no evidence even of any preceding 
altercation. I t  was surely. then, givrn a t  or  nboi~t  the commrnccnmrt 
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of the affray; a d  as that appeared upon the prisoner's ornil defense, 
the court could not err, a5 against him, in treating as facts what the 
prisoner alleged arid his n i t n e w s  p r o ~ e d  to be the facts. 

Judgnieiit of death was therefore properly given, and the Superior 
Court will further j)~oceed thercolr accordixg to law. 

I'EI: CURIAL S o  error. 

Cited:  S .  v. Bell, 65 Y. C., 314; S. 1;. l lenderson, 68 N. C'., 349; 
8. v. Dancy,  78 S. C., 438; 8. c. Pirlcei~s, 70 N.  C., 653; S.  o. J a c o l ) ~ ,  
106 N.  C.. 696; Wil l ia~ns  2.. Licmbcr Co., 118 S. C., 034; S. v. Zloward, 
129 N. C., 661; X ~ ~ n d o u ~ s  v. 7'el. C'o., 131 N. C.. 77;  R. v. Rogers, 168 
N. C., 116; Long v. B!jrd. 169 S. C., 650. 

DES ox DEMISE OF CORSELlUS FLYNN v. JOHN W. WILLIAMS E1' ar.. 

1 A, being seized and possessed of an estate in fee in a tract of land, subject 
to a limitation over to B in the event of A's dying without issue, made a 
fraudulent conveyance of the land. Afterwards B died, leaving A his heir 
at law. Held, that after the death of B the whole estate was liable to the 
satisfaction of A's creditors. 

2. The act regarding fraudulent alienations of property makes the fraudulent 
conveyance absolutely void, and in that way prevents the passing of any 
estate as against creditors, etr. 

APPEAL from EBAUFORT Fall  Term, 1846; Ilaile?j, J. 
The plaintiff and defendants each claim the land i n  dispute under 

Joseph R. Hanrahan.  Walter Haiirahan died previous to 1823, having 
duly 111adc his lact d l  ant1 testament. in which he devised to 

(33) Joseph PI. ITanrahan, his  son, i n  fee, the lands i n  question, and 
in a wbscqucnt part  of the nil1 he devises as follows: "In case 

my son Joseph R. H a n r a h a i ~  should have no issue a t  the time of his 
death, 1 then devise the aforrsaid lands already given him to my son 
William K. Hanrahan." Walter 'IIanrahan left thrce son$, James, 
Joseph X., and William R. IIanrahan. Of these, Jalmes died the first 
after  his father, without having any isme, and then William, who d i d  
in 1534 and without h a \ i n g  had issue, and lenring Joseph his heir a t  
law. and the latter died in 1c937. Tn 1827 one Chriptie obtained a judg- 
ment in the county court of Beaufort against Joseph R. TIanrahan, and 
to defeat this claim Hanrahan,  on 14 I?ecember, 1826, convcved the 
lands in question to the lc iwr  of the plaintiff, without any raluablc con- 
Tideration, a t  which time the suit nTas pending. ,Ifter the death of 
.Joqeph R. IIanrahan various creditors of his, upon dehts contracted after 
:hc datc of hi< deed to the, lcsqor of the plaintiff, obtained jn&gmenti 
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against his  licilq, 2,1111 the l a i i ~ l ~  iu  di*piltc mere, 1;nder cwcutioris issu- 
ing on wid jucl:gr~ietlt-. w i d  1). the -11c1iff of I k a n f o l t  County, and 
.James O'K. TVillianic, the fa ther  of the tiet~nilar~t. .  purcliascd them. 

r 3 121e plaintif:' ~ c q n e ~ t e r l  tlie co111.t to i l ~ ~ t i l l c t  the J U I ~  "that notwit11- 
st:lnding t l q  l i l i d ~ t  l e  .:atiLfictl of :lie c a ; ~ l c n c e  ol a fraidnlcr i t  i i i tri~tiori 
o n  ilic par t  of .io5cp11 R. I I : r n ~ ~ , ~ l i a i i  to tlr,fent the anticipated recovery 
of ( ' l~ i i s t i e  i l l  iil'rking tlic rl('ctl to 1'1~1i11. ~ e t  this f raudulent  i~rre~i t ior i  
: ~ \ o i d ( ~ l  the deed onlv so f a r  2.3 i t  conreyc4 the eitnte, vl i ich u as thcn 
i n  .Jo.;epll I:. III?IIIX~~:LII :~nd IitlLlf~ to be sold lu~ i lc r  cxcw~tiol i ;  that ,  as 
to the contingent e-late, nliich n a. then i n  Willinni I<. FIalira11:ui and  
af telwards t l~.ce~~clcd to Josepli hg the cieatll of TTilliam. tlie deed could 
uot I,(, avoided by t l ~ c  e \ i ~ t ~ , l ~ c c  of such fr:ludulent illtention, but t h a t  
w i d  cstxte n a. c s n ~  i>j-cd to ilie s l i d  Flvnn." H i s  TIonor refmet1 
to gi'e iucli i i l ~ t r ~ ~ c t i o ~ l . : ,  Lut eIiargc~1 tbe ju ry  "that if J o q l i  I i .  (34) 
Hanra1l:ili i~lteilded. by hi3 deed to F l g ~ i n .  to defeat tlie autici- 
pated iecoTc1.v hy Cliii-tic.  the clced was void aq to Cliristie, a n d  by  
conc11:sioii of law n:r> d ;o  m i d  as  to tlic cubseqnent creditors of IIanr21- 
hau,  u ~ l d e r  n h o m  the  clefcn:lants claimed." A verdict Tvas fovucl f o r  
tlic d ~ f ~ n d a n t ~ .  a n d  the ])laintiff appenled. 

XA~I I ,  J. I n  the opinion of his  Honor  n e  entirely concur. T h e  very 
ingenious a rg i~rncn t  submitted to  11s ill helmlf of tlie plaintiff h a s  failed 
TO convince u s  tha t  h e  is entitled to a verdict i n  thi.: case. I t  is  fallncious, 
and i ts  fallacy consist. in  ccnqidering the  act against f raudulent  con- 
TYeyances a ?  o p e r a t i i ~ g  on the estnte of tlic f r a n d d e n t  yrantpe. and  not 
on the  conveyance T h e  ~ v o r d s  of the ac t  a re  phi11 and  nnambignous : 
"All a n d  a n y  fcofnient, etc."--"at a n 7  t ime hati o r  lieretofore made, o r  
a t  a n y  time l ~ c r e a f t e r  to h had  or made, etc.." "to or f o r  nnv purpose or  
intent  to  d ~ l a v ,  hinder. and  defraud creditors mirl others of their  just 
anrl Ifiwful nctionq, debts, :1nd account? shall be deemed and taken to 
be clearly a n d  ut ter ly void, frustrnte, and of no effect." I t  iq the  con- 
ve.cnncc with the act  make? void. ITaffncr 1:. I r v i n .  2 3  N. C.. 498. 
T h e  plaintiff, ~ h i l e  h e  cliqtinctlv admits  t h a t  the conveyance to F l y n n  
is f raudnlcnt  as  to  Christie.  cwntends tha t  it  is void onlv as  to  the eqtate 
which n x s  then i n  J o v p h  It. Hnnrahan .  and  not as  to  that  which maq 
cont inrent  a ~ t d  ilcncndent npon the death of Tilli,:m I I ~ n r a h a n ,  f o r  
the r e a w n  th:it only the cqtntc Joqcph then h a d  v7as liable to e ~ r e u t i o n  
f o r  hi-- drhtq. ,\c11nit this to I r ~ o .  Unfort i lnatelr  f o r  the plaintiff, h e  
claimed both cstnteq h v  t h t  same convcpancc. and  hg  n h n t  alchemy he  
y m r a t e s  the  two rstatec. so conrcred,  so as  to p r e v r r e  the one 
\ \h i l r  admitti112 t h r  ot1ii.r. to I:? ~ o i d  f o r  f r : l ~ ~ t l .  n c  cxnnot v e l l  (38) 
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perceive. I t  is a well established principle that when a statute 
makes a deed void for any cause, the whole deed is void, although mixed 
with illegal considerations, there may be others which are just and 
proper. Thus it is declared by the Court in I In f fner  v. I r w i n ,  23 N. C., 
4 9 8 :  "If the hindrance form any part of the actual intent of the act 
done, so far the act against them is a malicious or wicked contrivance, 
and it is not to be questioned that a conveyance or assurance, tainted 
in part with a malicious or fraudulent intent, is by the statute made 
void as aqainst creditors in toto." Here i t  is admitted that, at  the time 
the conveyance was made to Flynn, Joseph R. Hanrahan had in the 
land an estate which was subject to Christie's claim, to wit, his defeasi- 
ble estate in fee simple, and it is admitted it was made to defeat his 
debt. I t  was then. in part at least, tainted with a malicious and fraudu- 
lent intent, and is, according to the decision just cited, void in toto ,  
that is, the conveyance or assurance is utterly void. I t  is inoperative 
even as color of title against a creditor until the latter has acquired a 
right of entry. H o k e  v. I lenderson,  1 4  N.  C., 15; Yic l i e t t  v. Picke t t ,  
ibid., 6. By the mill of his father Joseph took an estate in fee, defeasi- 
ble on his death without issue,  hen the estate n7as limited over to his 
brother William in fee. This remairirler to the latter was good as an 
cxecutory devise because it was limited to take effect during lives then 
in being. The death of William no farther affected the estate than to 
throw upon his heir the contingent estate devised to him, and Joseph 
was his heir at law, and upon his death n-ithout issue i t  passed, eo 
ins tant i ,  to his heirs at lam. Whatever might be the effect of an estoppel 
or rebutter as between the present plaintiff and the heirs of Joseph R. 
Hanrahan and those claiminq under them, it can certainly have no 

operation upon his creditors, in whosc shoes the defendants stand. 
( 3 9 )  I n  Flyinn 2 % .  /TTilliams, 23 N.  C., 509, it is dccided that Christie, 

by hi? purchase under his execution, acquired only the title which 
was in  Joseph at that time, and which consequently expired with the 
life of Joseph. T l ~ c  case states that Christie's debt is still unsatisfied, 
and that the father of the defendants purchased at the sale by the sheriff 
under execution against the heirs of Joseph to satisfy debts contracted 
by him after the date of hi., deed to the plaintiff. The deed to the 
plaintiff beinz made to dcfrnud Christie, a present creditor, it is utterly 
void as to subsequent creditors, for it is not bona fide. 1 St. Eq., 348, 
see. 352, and the authorities there cited; and also page 352, see. 361, 
where the same principle is stated. Taylor v. Jones ,  2 Atk., 601;  New- 
land on Contracts, 389. The plaintiff claims the land in controversy 
alone under that deed, and i t  being utterly void as against the creditors 
of the grantor, under whom the defendants claim, it confers upon the 
plaintiff no legal title against them, and the plaintiff cannot recover. 
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V e  are of opinioil his Honor was right in refusing the instruction 
prayed for, and committed no error i n  his charge. 

PER CUKISX. N o  error. 

Ci ted:  S tone  c .  J l a ~ d ~ a l l ,  62 K. C)., 304;  il lorris v.  l'earson, 7 9  
X. C., 259;  Cozclcs v. CofJ'ey, bY N. C., 342. 

STATE v. WILLIAN A. GREEN 

in  an indictment under the statute, Rev. Stat.. ch. 34, sec. 48, for maiming 
by biting off an ear,  it is not necessary to state whether i t  was the right 
or left ear. 

APPEAL from GRAN~-ILI,E Fall  Term, 1846; Bat t l e ,  J. 
Indictment for a n  assault : ~ n d  bitiiig off "the ear" of W. H. on pur- 

pose and unlawfully, but withoilr "malice aforethought," and i t  
colicludes contra forrnam s tatut i .  After conr-iction, the prisoner-s (40) 
counsel objected that  sentence could not be pacsed under the 
statute, Rev. Stat.,  ch. 34, see. 48, because the indictment is uncertain 
and insufficient, innsnluch as it does not state which ear was bitten off. 
The presiding judge u a s  of that opinion, and refused to gire judgment 
of impridonment aq prescribed i11 tlie act, though milling to pass sentence 
as upon an  indictment for an assault a t  common law: and the solicitor 
for the State appealed. 

dttnrne!y-General f o r  the  S ta te .  
Eac lq~r  and Ciliitr111 t o /  de fendan t .  

IZUFFIN, C. J. After a resolution in Long's case, 5 Rep.. 120, that  
certainty to a certain intent in general is required in  indictments, and 
no more, Lord C o b  states a further re~olution, that charging a stroke 
on the head, or on the face, or  upon the riplit hand, or left arm, is suffi- 
cient, though not specifving on what part  of the head or face the stroke 
vas  given, or vihether i t  mas on the back or palm of the right or  left 
hand, or  on n h a t  part  of the a m ;  but that super  nznnum, or super 
b7achium,  or super  latlrs, ~ i t h o u t  "the right" or  "the left," is not suffi- 
cie~lt, because in such cases  he part  of a man in which the mound is is 
not certain. The reaqon of the distinction is o b ~ i o u s  enough. There ia 
but one head or face, and theisfore it siiffireth to sav " thc  11ead" or "the 
face," being that degree of certainty nliich is requisite in nn indictment. 
I n  like manner there is hut one "right hand." and the 1 . l ~  does not 
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requirr a certainty that shall be carried to every particular of the part  
or  parts of that inember injured. n u t  niien the injury ic to a mcrnbe: 
of the body of nllich there are two, it is Lut a certainty to a certain 

intent in general to designate that  one of the two to which the 
(41) iujury wa, done. I t  i r  certaln, theiefoie, that a t  common law, in 

charging tlie mortsl wound on the hand, arm, side, or leg, in an  
mdictrnent for murder, it  wa, imlispensalle to state ~t to Le the ilght or  
the left arm, hand, side, or  leg. Uut it ia equally clear that  thir was 
requisite as a matter of form iri the iridictlnent, from respect to pre- 
cedrnts, and to no other purpose. I t  was uot iegarded as one ol  those 
substantial nxern~ents to which the p r o d  must colrespond in manner 
and form: for L o i d  I l a l e  states "that an indictment for murder. besides 
laying the act to have been done fcloqzice, and ascertaining the time. 
must hare  thebe certainticls and requisites: (1 )  Declale with what it 
was done, narnely, c u m  g lad ia ;  though killing with another weapon 
maintains the indictment. ( 2 )  Must show in what hand the sword was 
held; and for want of that  an indictment had been quashed. ( 3 )  It 
ought to show in what par t  of the body the deceased was wounded, and 
therefore, if i t  be on the hand o r  arm, without saying whether right o r  
left, i t  is not good. (4) The length and depth of the wound is  to be 
shown." Yet he adds, "But, though the manner and place of the hur t  
and its nature he requisite, as to the formality of the indictment, yet if. 
upon evidence, it appears to be another kind of wound in another place, 
if the party died of it, i t  is sufficient to maintain the indictment." Thus 
we see that so great respect was paid to the form of indictments, as 
settled by precedents, that  an indictment was actually quashell for not 
awr r ing  which hand held the weapon v i t h  ~vhicli the wound was given; 
but, nexertheless, the evidence need not shorn that i t  was with or on the 
right o r  left hand, though so laid in the indictment. drchb.  Cr. Pl., 
315. I t  was upon that  ground, namely, that  the manner and form of 
laying the cause of the deatl, and describing the wound was not of the 
substance of the indictment, that  tlie Court held, in S. v. X o s c s ,  13 
N. C., 452, that under the act of 1811 an indictment was good which did 

not state the dimensions of the ~ v o u i ~ d .  I t  Tms deemed unneces- 
(42) sary to charge sny matter which need not Ile proved on the t r ia l ;  

and  that ~ a i ;  laid d o ~ i n  as the rule of construction of the st;itute. 
It was consideled a t  the time that  a t  cornmon law it was indisnensable 
to state the diinenrions of the mound, according to the ancient anthori- 
ties, and Ozcen's case in this State;  and i t  was suppo~ed that  the law so 
contirmcd in E n d n n d  up to that time. TTe were not then aware of the 
St .  7 Gco. IT., ch. 64. whereby sewral  n i o ~ t  matcrial alterations were 
made in the l?m in that  countrv a s  to the form of indictments and the 
proceedi~igs thereon. and the mode of taking advantage of certain 



defects ill t l ~ e ~ i i ;  a~ ro i lg  nliich i i  a 1)r.o~ i ~ i o n  that  no judglnent upoll any 
iutlictrnent, wlletller after ~ e l d i c t .  or ontlanry, ronfcsaion, or otherlrise, 
shall Le stayed or re\ crsc~~l "for n ant of the avcrsi~ent of any matter 
lunrlecessary to Le p r  o\ cd." I t  n a s  t l~us,  by ml express ennctnierit, that 
the snnie provisioli was atloptecl there which this Court thought mas 
oue of the necessary effects oi the general ternis of our enaetrncnt, except 
tlwt by the Engli.;h statute the defects are n a i ~ e d  by pleading o\er ,  
and, t h e f o r e .  arcJ still open to a denlurrer. nherea9 by ours the indict- 
melit, notwithstanding the defects, i~ suificient to all illtents a n d  pur- 
poses, :1nd cannot be quaslied nor the judgincnt arrested. We find it 
stated accordiugIy by a respectable nr i te r  on pleaclir~g in criminal cases, 
after mentioning the rule a3 to laying in v h a t  part of the body tlie wound 
x a s  given, that  it ~ ~ o u l d  be ridiculous to attempt to accou~lt for or 
justify that  particularity; ~u ld  he g i \es  his reason for the remark in 
these ~vords :  "For the same strictness is not required as to the e~ideiice 
necessary to support i t ;  as if, for instance, the ~vound be stated to be 
on the left side, and proved to be on the right. the uarimlce is inmater ia l ;  
and, f o r  this reason, the objection can now only be taken by demurrer," 
by force of the act 7 Geo. IT.. ch. 64; Archbold Cr. Pl., 316. F o r  the 
same reason i t  cannot be taken here in ariy nay,  according to the 
act of 1811, Rev. Stat., ch. 35, see. 12. I t  may be mentioned by (43) 
the way, that  the x-ery point decided in S. c, N o s e s  was in 1625 so 
adjudged in  England in Rex  v. dlosel:y, R. and X, 97, in which i t  was 
held by ten judges that, as it m s  nerer necessary to prove the mound 
as laid, i t  is not a t  common l a x  necessary to state iri the indictment the 
length, breadth, or  depth of it. 

\Then i t  is  thus seen that an indictment for a capital felonv, which 
charges a mortal wound in the right ear, is supported by evidence of 
the nound in the left ear, it  n.ould seem to follow ~iecessarily that an 
indictment for the miqdenieanor of biting off the right ear is, in like 
nianner, suqtained by proof that the left ear was bitten off. The offcrise 
by the statute is biting off "an ear," and as there is no difference in the 
(.rime, whether it be one or the other, the substance of the offeiise charged 
i <  established bv proof that it naq either. ear. ,I. Lord V a l e  sari .  i t  
i s  fit to be laid as near the truth as mny be, y t  if upon the c\-ide~icc it 
appear to  1,e a n o ~ l n d  ill another phce ,  it  i j  suffic2ient. There niust 
t l o ~ ~ h t ? e s ~  IT a rharce of bitinq off an cnr. bccauce that mcml~cr is  the 
- I ~ ( ~ ~ ~ i f i c  oliject of' the  cnactmcnt; lmt it i k  not necessary the indictment 
. l io~~ld state vhctllcr it FP tlie right or the lcft car, to enal lc the acc~lsed 
to defer16 hirnqclf. or to inform the court of the act mcating the offe~rce 
or of tllc p l~n i i l~men t  p r ~ ~ c r i b ~ d ,  nor to g k e  the partv the full h n e f i t  
of the n lc :~  of former acqnittnl or r o n ~ i r t i r ) ~ ~ .  I f  nnt ,onoil in tllis ccnernl 
i'cirnl upon t 1 1 ~  princililcs of the ro~nmon l a v  applicable to the mode of 
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charging offenses against the person of another, the Court holds that  it 
is clearly good under the act of 1811, because the corpus delicti, as eon- 
stituted by the statute, namely, "on purpose and unlawfully, but without 
malice aforethought, biting off a n  ear of another person," i s  described 
in  it i n  a plain, intelligible, and explicit manner. Therefore the refusal 
to pass judgment on the indictment under the statute was erroneous. 

Further proceedings may be had on the verdict accordingly. 
(44) PER CUKIAAI. Error.  

Cited:  S. I - .  , S l r c p k c ~ J ,  30 S. C., 199. 

JACOB G. WALKER ET AL. V. JAMES FAWCETT ET AL. 

1. Where a conveyance is made to A, B, and C for a certain tract of land, as 
trustees for the Methodist Episcopal Church, a suit of trespass quare 
clausum fregit  may be brought by A, B, and C against the wrong-doers, 
though they may not have been appointed trustees according to our act 
of Assembly in relation t o  the appointment of trustees by religious con- 
gregations. 

2. The title is vested in them individually and they may recover at law, 
though in the writ and declaration they style themselves "trustees." The 
latter word may he rejected as surplusage. 

8. It is cnly when a suit is brought by persons, who claim as "successors," 
that the question arises, whether the original bargainees were duly 
chosen the trustees o t  a religious congregation, and whether the persons 
suing were also duly chosen trustees, so as to give them legally the char- 
acter of "successors" to the former, and thereby vest in them the title 
to the property, which is necessary to support an action. 

APPEAL from ORANGE Fal l  Term, 1846; Battle, J. 
Trespass qicarc clausurn f l eq i t ,  tried 011 the general issue. The  plait]- 

tiffs are Jacob G. Ta lke r ,  James N u r r a ~ ,  and seven other persons, and 
they e l a h  the premises m d e i  a deed made to them by Thomas White 
and Mary P. White. The dcecl is dated 26 September, 1538, and pnr- 

ports to be a deed of lwrgai i~  and sale for 51/i acres of land (in 
145) consideration of $1) from the bargairlors to Walker, Murray, 

and the other seym plaintiffs "and their successors (appointed 
according to the d e ~ d  of settlement used by the Methodist Episcopal 
Church as contained in their disciplipe), trustees in trust for the uses 
and purposes lzereafter mentioned and declared, to have and to hold 
nnto them, the said Jacob G. Walker, James Murray  (and the other 
seven plaintiffs), and their SuccesSorP in  office forever: I n  trust that  
they shall erect and huiltl oi cmiqe to he erccted and hnilt thereon a 

A 0 



house or place of worship for the use of the Xethodist Episcopal Church 
in the United States of America. according to the rules and discipline 
which from time to time m3.y be agreed upon and adopted by the min- 
isters and preachers of the said Church at their General Conference in 
the United States of ilnlerica; and in furtlzcr t t u s t  that  they shall a t  all 
times f o r e ~ c ~ r  hereafter permit such minister and preacher belonging to 
:he said Church as from time to time may he duly authorized by the 
General Conference of the nlinisters and preachers of the said Xethodist 
Episcopal Church, or 117 the Annual Confcrer1c.e. authorized by the said 
General Conference. to preach and e s p o u i ~ l  God's holy word therein." 

The plaintiffs ga le  further eridence that by the rules of discipline of 
the Xethodist Episcopal Church in the United States the minister har -  
lug charge of a circuit is to ncnlinate trustees for the different churches 
or congregations iri his c i~cu i t ,  except in States where the law prescribes 

different mode of appointment; and the plaintiffs gaye further evidence 
that a house called Xount  Pisgah Xeeting-house v a s  erected on the 
pranises as a place of worship, and na3  used for that purpose by a con- 
gregation of religious persons telonping to the Methodist Episcopal 
Church, under the charge of a minister and preacher of the circuit in 
which the meeting-house  as situate; and that Lefore the said deed was 
made, and nhen tl-le congregation that usn;ill:; nor4iil)cd at that 
meeting-housc. na ,  i?q~en~bled t h ~ r e i n ,  the s:ritl millister and (4G) 
preacher announced to the vongleqntion the. appointiucnt of the 
nine persons, who are the plnintiffs in this action, as trustees for that 
cong~cqation to receire a convqance for their land and take charge of 
the property belonging to tile c o n g r ~ ~ a t i o n  and church; and that  to 
such announcement no aqspnt was pxpreqsly giren nor objection made by 
the coiigregntion. But  the plaintiffs gare further widence tending to 
shon~ that  the^ accepted the ~ E c e  or truqt, and prored that  they accepted 
the s ~ i d  deed from Thoma3 Tlrhite and A1m.v P. White. 

The defendants thereupon inqisted that the plaintiffs were not elected 
or nppointrd trniteeq in tlit. manner prescrihcd br the statiltp, and. 
thercfore, that  they conlrl not maintain this action. in n-hich they name 
t h e r n ~ e l x r ~  trnqtre.: and further, that the tl~etl did not pass the title to 
the plni~-+ifTq. l,p renson that  the trnqt therein expressed iq too indefinite. 
The  pre~it l ing judge declared his opinion to be with the defendant.: on the 
first grmind: ~ n d  for that  reason. ni thout t lec id in~ the second point, the 
plaintiffs mere nonwited. and app~ctled. 

RTTFFIN, C,. .J. The  Court is of opinion that it  as not correct to  
nonc~lit the plnintiffq on the ground 9tated. The action is brought bv 
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the persons, and all the persons, to ~vhom the deed mas made; and if it  
passed the legal title to them, in  any capacity, they have the right to 
bring this action. I t  is true that in the writ and declaration the plain- 
tifys are styled '(trusteej"; but, by itself, that  is an unmeaning term, 
and does riot affect the proceedings for good or harm, but is mere sur- 
plusage. The action in all such cases is  brought by the plaintiffs in 
their natural capacity; for, as they are not incorporated, they have no 
nalilc by wllicli they can describe thernselrei in pleading but their names 

as natural prsorls. I t  is enough, therefore, to sustain their 
(47) action that t l~ey  shon a legal title in them by a conveyance or 

otherwise. Where the lktintiffs, as here, are the very persons to 
nhom the deed for the pre:iliscs n a s  made, they must recover on the 
legal title, which is in them for their lires, a t  least, by operation of the 
deed, under the general law, and without any help fro111 the act con- 
cerning religious societies. I t  is when a suit is brought by persons who 
claim as "successors" that the question arises whether the original bar- 
gainees were duly chosen the trustees of a religious congregation, and 
whether the pcrsons suing were also duly chosen trustecs, so as to give 
them legally the character of "successors" to the former, and thereby 
vest in them the title to the property, which is necessary to support 
their action. But  these plaintiffs are not otliged to show themselves 
to be trustees by election of the congregation, according to the statute. 
bccanse by the deed they have the title; and it does not impair  their 
title that  they hold i t  as trnstees, by contract, for  a religious society. 
That  observation distinguishes this case from those of the Trustees v. 
Dickinson, 12 N .  C., 189, and White v. White, 18 N .  C., 260, on which 
ihe uLje~i;u~lh h t :  nclt: p~uhab lp  rai.;ed. There the deeds were made to 
persons who merc admitted to he the trustees of the societies, duly chosen. 
and in  the former caw the acation TIRS by successors; and the Court held 
that the d e ~ d s  xvere inoperative hecause they were made, not, in truth, 
in trust for the socictv, but in fraud of the law, and against its policy, 
upon a forbidden trust to emancipate the slaves, or to hold them in a 
state of quasi freedom. The Court could not, therefore, i n  White v. 
White, upon anv just ground, uphold the deed to the trustees as made 
to thcm 2nd without regard to their rrlation to the society, against the 
exprcsc! t ~ r m s  of the deed itself, and alco against the actual intention of 

the partie' to the instrument. Rut  here the defendants deny that  
(48) the plaintiffs w r e  the tmrtees of the congregation of Methodists; 

and. indeed, haw tllc objection to their recovery on that  very 
pround. I f  that  Ee true. there ir, plainly, no rcnson against the opera- 
tion of the dccd, a i  one fo~indetl on a pood consideration and to persons 
in their nnt: i~al  cgpncita: for the plaintiffs ~ ~ o n l d  then have but their 
nntnrnl capncitv. :~nr? t h c : ~  i.: ~ ~ o t h i n q  irrrnioral or  i l l c ~ a l  in their taking 
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a corlveyailcc of l and  to thein, as  na tura l  persons, i n  t rus t  to allow a 
Chlistiaii  church to erect on i t  and use a place of norship.  The 
plainti8. n e r e  ei ther  the t l u ~ t e c .  duly chosen by the  cong~egatioli ,  o r  
they were n o t ;  and  ill either care tlicy call h a r e  this action. If the fo rmer  
be t h e  t ruth.  then their  ti t le \roulcl be s u - t a i d  by tlle act  of 1796, ac- 
cording to the  defelidants thcrnsel~cs. I f  the latter,  tllen, illdepelldelit 
of the  act, tLe plairitiff's t i t le 15o11ld be good, because they had  but  a 
callacity ns r i a t i u ~ ~ l  persons. 

V h e t l i e r  the  t rust  can or  tailnot be enforced is i ~ o t  inaterial, for,  not  
being f o r  a n  i m ~ n o r ~ ~ l  or u n l a n f u l  purpoce, i t  does not :iffect the opera- 
ti011 of the d e a l  as  a coil\ ey:.nce of the logal estate;  arid. therefoie, the  
point i s  not fu r ther  considelctd here, bu t  left f o r  the cognizallce of t h e  
court hav ing  jurisdiction of trusts. These clefendants, who a r e  strang- 
ers arid wrong-doers, have no concerii ~ ~ i t h  tha t  question. 

PEE CURIAM. Reversed. 

THE STATE v. J. W. GARLASD KT AL. 

1. The State can bring an action in the Superior Court on a bond payable to 
herself for a sum less than one hundred dollars. 

2. General statutes do not bind the sovereign, unless expressly mentioned in 
them. 

APPEAL f rom KKOK F a l l  Term,  1846;  Caldwell ,  J .  
Debt on a bond f o r  $24.50, which lrns g i ~ e n  to the  State. i t  is  said, 

fo r  the  p~i rchase  mone;v of a t ract  of n h a t  is called the Cherokee 
land. I t  was instituted i n  the Superior  Court,  and,  conciilering (40)  
thar  the action ii by wri t  a t  the coimnon law, and  looking to the 
s tatutes  relat i re  to  the debts fo r  Cherokee lands, the presiding judge 
was of opinicii tha t  the c o u ~ t  h a d  not juricdiction of t h e  c a v .  and, on  
motion of the defendantq. dismissed the suit. F r o m  t h a t  decision the  
at torney for  the State  appealed. 

,I t torneii-Grnrl a1 f o r  t 1 1 ~  Ptate.  
Henry IT. llfiller f o r  d c f c r d a n t .  
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not taken from i t  by statute. Besides, the act of l i T T ,  ch. 115, see. 2, 
expressly enacts that  it shhll have legal jurisdictior~ of "al l  pleas of 
the State," and criminal matters, of what uature, degree, or  denomina- 
tion soerer, nhether brought befoie the court by original or  mesne pro- 
cess, c ~ r t i m u r i ,  writ of erlor, appeal, or  any other way or means, except 
where it is or may be othelwise directed by act of the Legislature. To 
oust the jurisdiction, then, i t  ic. requisite to show a statute that pleas 
of the State for sums under $60 or $100 shall not be within the cogni- 
zance of the Superior Court, but shall be brought before some other 
tribunal. There is no such statute. X o  doubt, the motion in  this case 
was founded on secs. 40 and 42, ch. 31, Kevised Statutes, which provide 

that  if a suit be commenced in  the Superior Court for  a sum less 
(50) than $100 due by bond, i t  shall be disiniswd. Bu t  i t  is  a know11 

and firmly established maxim that  geneial qtatutea do not bind the 
sovereign unless expressly mentioned in them. Laws are l ~ r i m a  facie  
made for the government of the citizen and not of the State herdelf. 
The very section uuder consideration has a provision wliich furuishes 
an  example of the rule that  the sovereign is not to be brought within the 
purview of a statute by general words, but only by being expressly 
named. The provision is that  when a suit is dismissed, or  the plaintiff 
nonsuited upon the ground that the case is not within the jurisdictio~l 
of the court, the 1)laintiff shall pay a11 costs. Now, no one will say that  
there can he judgrnellt against the State for costs in any case. Bu t  i t  
is unnecessary to exemplify the rule. as i t  is  well established as applying 
generallv to the lights of the public. Upon this ground, therefore, and 
by itself, the actiou was cogiiizable in the Superior Court. The remark 
of his Honor, that  this proceedii~g is by  writ, according to the course 
of the common law, and, thelefore, that  the court had not jurisdiction, 
refers, it  is presumed, to the statutes which authorize judgments upon 
motion against accounting officers 01- other debtors to the State. 1793. 
ch. 363, and 1822, cli. 1150. I t  seems to hare  been supposed that  these 
acts create the jurisdiction in these cases; and i t  is thence inferred that 
nrithout a similar act exprezsly embracing the proceeding by writ and 
dcrlaration there is no jurisdiction of an  action of the latter kind. Bu t  
that  is reversing the rule of law, and supposing tha t  there must be 
espress enactments in order to vest the courts with jurisdiction of plea. 
of the Sta te ;  whereas i t  requires a prohibitory statute to oust the juris- 
diction. The acts alluded to were not necessary to confer jurisdiction 
of demnnds by the State, but their purpose was merely to give the sum- 
mary p~-oceedings by motion; and they do not affect the remedy a t  com- 

mon lam. 
(31) There is, also, another consideration which renders i t  p l a i ~ ~  

that every plea of the State is  cognizable in a conrt of record. 
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The State, as an artificial being, cannot appear before a judici'll tribunal 
otherwise than by attorney; and she has appointed no officers to repre- 
sent her in her pleas before a justice of the peace, nor are there any 
attorneys at law nho,  as such. r ep rece~~ t  .uiturs out c l  court. I t  is  not 
to be supposed that  the State's revenues are to rest upon eTidences of 
debt held by justices and constables, illstead of appearing of record, and 
being u ide r  the inlmediate corltrol of the great revenue and law officers. 
These observations are peculiarly applicable to that  part of his Honor's 
reasoning nhich is d m n n  from the act? relative to the debts for Cherokee 
iancl. Tlleie is n o t l i i ~ l ~  in t L o ~  'rc.1.: u llich seems to ha.-e any bearing 
upon this question. The acts a le  cupposed to be those of 1840, ch. 4, 
and 1844, ch. 2, nhich  provide for the appointment of an agent of the 
State, ieqirlent in I\Iacoa or Cherokcc C'ounty, with authority to receive 
payment from thc debtors, and to bring suit on the bonds when directed 
Ly the Treasurer or  n hen he thinks the interest of the State may require 
it. That  means o i~ ly  that the agent s l d  cause proper suits to be in- 
stituted; and i t  no more makes it his duty or confers the authority on 
him to appear befoie n justice of t l ~ e  peace out of court than it does to 
appear before a court of lecord as the attorney a t  law of the State. It 
creates no change of the l a x  as to the jurisdiction of the courts. 

We do not say that  a justice could not pire judgment for the State, 
if she 'ivere to bring a suit before h im;  but clearly the State can sue in 
her o;m courts of record until she chall c sp rcs~ ly  deny herself the right. 

PEE CURIIJI. Rcwrqed, and proredendo ordered. 

C i t d :  S. I , .  A d n i r .  65 S. C.. 70;  Hni.ris. r r pnr tr ,  73 N. C.. 66 ; 
Gui l ford  7%. Ccorq in  Po., 112 IT. C.. 38. 

STATE v. HATHCOCK ET AI,. 
( 5 2 )  

1. An indictment ~ v h i c h  charges t ha t  ''A, B, and C, etc. ,  n i t h  force and arms,  
etr., u n l a ~ f u l l p ,  riotously and rcutously did assemble together to d is turb  
the  peace of t he  State,  and did then and there,  being so assembled and 
gathered together, make a grea t  noise and disturbance in and near  t h e  
d~velling-house of one TV. S., proclaiming t h a t  the  said W. S ,  and h i s  
wife n e r e  persons of color, offering them for sale at  auction, and calling 
them vulgar and opprobrious n a m m  all of which was done in  a loud 
voice, so tha t  the same could be heard a t  a grea t  distance, to  t he  grea t  
damage and ter ror  of t he  said TV. S. and h i s  wife and the  common nui-  
sance, etc.," does not charge a n y  criminal offense, inasmuch a s  i t  does 
not  s ta te  t ha t  t h e  said Tv. S. or h is  wife were in  the  house a t  t he  t ime. 

2. Every indictment is  a compound of law and fact, and mus t  be so drawn, 
t h a t  t he  court can, upon i t s  inspection, be able to  perceive the  alleged 
crime. 

4 5 
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. I ~ E  \L from STANI~Y Fa11 Term, 1F4C; Dirk, J .  
The indict!~~erit is in the following words: '(The jurors for the State, 

upon their oath present, that S e l i n  PIathcocli, James Hathcock, and 
Green Ilathcocli, !ate of the cr:ui~ty of Stanly, together with d i ~ e r s  other 
evil dis]rc,wl per=ons to  he ~v i i lbe r  of ten or more, to the jurors afore- 
said unlino~vll, on the 20th day of ,Ingust, in the year of our Lord 1545, 
with force and :Inn<, to wit, nit11 stick?, ~ t a ~ l e ? ,  and other offensive 
vieapolls, at and in the coulity of St:~nly aforesaid, u n l a ~ ~ f u l l y ,  ~~iotously 
and routouslv did :wel~iblc and gathcr togcthcr to tliitnrb the peace of the 
State, and did then and there, Lting so assenlbled and gathered together, 
unla~vfullp, riotouslv, aild routously make a great noise and disturbance 
in and near the tiwcl!ing-hollse of one Willis Shed, proclaiming that they, 
the wid Willis Pllrtl a d  his wifr. Election -1:m Shed, mere persons of 
color. offerir~g t l~cui  for sale a t  auction and calling them vulgar and 
opprobrious namcs, all which was donr in a loud voice, so that  the same 
could be heard a t  a p e a t  distance, to the qre?t damage and terror of the 

said Shed and wife. and the coriilnoll nuisanrc of the good citizens 
( 5 3 )  of the, Statc, and ngcii~ist the peace and digility of the State." 

The defendants npon the tr ial  were convicted, and moved in 
arrest of judgment "because no offense was set forth in the indictment 
known to the law; or, if any offense was set forth, i t  mas not sufficiently 
set forth." The motion was overruled, and the defendants appealed. 

A t t o n z e y - G ~ n e r a l  f o r  the  State .  
N o  counsel for defendants.  

KASI-I. J. Every indictment is  a compound of law and fact, and must 
he so drawn that  the court can, upon its inspection, be able to see the 
alleged crime. The offense, here intended to be charged against the 
defendants is that  of a riot: in their assembling in a tumultuous manner 
i n  and about the dwelling-house of Shed, and there making a great 
noise, using abusire and insulting language. The  gist of the offense 
consists in the defendants using such force and violence as amounted to 
a breach of the peace, and the law requires that  i n  indictments of this 
kind the fact4 shall br  so charged as to show a brrach of the peace, or  
acts directly tmding to it. slid not a mere civil trespass. Here  nothing 
but a ciril trespass is charged. The indictment does not state that  Shed 
or his n~ife,  or  any member of hi.: fxmilv, was in the house or present 
a t  the time the defendants were guilty of this improper conduct; and, 
indeed, for  anythinq that appearq upon the record, the house was vacant. 
T t  is tme.  i t  is c h a r d  that the acts mere committed "to the great 
damage and terror of thc .aid Shed and his wife," but a conclusion can- 
not make an averment. Men map be guilty of a riot i n  assembling 
together t9 the numhrr of t h ~  ee o r  more and in n tnmultuou.: and violent 



manlier breaking into :I house, 01 dr~l lol ishiug it, o r  o t h e r ~ ~ i s e  in jur ing  
it, thongh lic~ithc~r tlle onner  nor ally o i  his f:uliily Le present; f o r  t h a t  
is. i n  itself, a 1)lcac.h of tlw lmldic petace; but  tlic escence of the 
charge here is  ~ o t  f o r  any  I iolellcc doue to tlic dntlling-house, (5 .2)  
but fo r  r i o t n u ~ l ~  diqturbi~lg lllc eviler i n  the q n k t  2nd pcaceable 
p o ~ e ~ s i o n  of it, :llid the cliai'gc is  iiot nmdc nit11 sutiic;cilt legal cer tainty 
unless i t  :ll)pear upon the fncc of thc i l~dictnlent  that  tlw o n n c r  o r  his 
f a i d  were 1)resellt to he yo tlistuihe 1. I n  looking inlo the precedclits, 
n e  find this principle to 11111 t hrilneh tlleln; thus  2 Cliitty Crirllillnl Law, 
.>Or>, i n  gir ilig tlic follil of all i~iclictl~~cmt :rg:~inst three lierqons for  a r iot  
before the 11011-r of G.  II., : I I ~  ..hooting ofi' a loaded gun, af ter  setting 
out the riotous roilduct of the dcfcn:lantq, charge;, "and thereby then 
and  f h c r c ,  not only greatly terrified : ~ n d  alarnleil the w i d  G. 13. and  his  
family, :ind d i s t u r b ~ d  :il~d disq~iicted tllem i u  tlic pcmcnble and  quirl 
po<scssion,  zrsr. and  oci~~rp~rt , 'on of f11c wit1 d i ~  ellrug-house," etc. It is  
very importaut  thnt  the lille of cliqtinc*tion ~vllicli  separates a civil f rom 
a n  indictahlc t ~ c y m s .  .ha11 he kept a s  r lear  and  distinct as the  na ture  
of t h e  offe11.e will p e n n i t ;  and ill order to h r ing  a trespass Tvithin the  
cr iminal  jurisdiction of the court i t  must appcar  on the  face of the 
indictillei~t to  amount  to a T-iclntion of the cr iminal  lam. 

I t  is  t h e  opinion of this Conrt  tha t  the judgment below is erroneous. 
PER C U K I ~ ~ .  Rerersed. 

Cited: S. I , .  l 'ork. 70 S. C., 6 7 ;  S.  z.. S t a n ~ e y ,  71 S. C., 203;  S. 7). 

Smith, 106 S. C.. 637;  ,S. 1 % .  Downpo r t ,  156 N. C., 615. 

( 5 5 )  
THE BANK O F  CAPE FEAR v. GURDON DEMING. 

Under t h e  char ter  of the  Bank of Cape Fea r  t he  bank is exempt from all 
taxes, t o ~ n  a s   ell a s  rounty and Sta te  raxes 

.\I,PLL~, f rom C ~ I I I ~ I ~ T .  LSD Fa!i Tcrin. 1 i4f/  ; i%f t i r ,  d. 
T h e  action is brougllt to recover f rom the dcfcndant :L pun1 of money 

under  the folloniria circ1imqt:mceq: T h r  B:mk of Cape F v a r  is a bank- 
ing  corporation. h a r i n r  :r 1)ranch in the town of Fayettcrille,  w h e r e  
it  ownr rcal estatr.  The  drfendmit is  the officer duly a p p o i ~ ~ t e d  and 
authoiizcii to collcct the tonn taxes f o r  the  year  1815. I I e  demanded 
t h o ~ e  duly asqcsqed lipon t l ~ c  real p r o p c r t -  of the plaintiffs i n  the  town. 
which n e r e  paid ilntlcr a ~ c s e r v a t i o n  of their right?. T h e  t a w s  so 
collected a re  whnt P I P  cnlltd town taaci.  fo r  flle u w  of the town. There  
being a rerrlict and  j ~ ~ d s l ~ ~ c n t  for  tlic p l : ~ i i ~ t i f f ,  the clefendant appealed. 
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IN T H E  SUPRENE COURT. 

Strange for plaintiff. 
(55) Warren IT7in.s1ow f o ~  defencluni. 

NASH, J. W e  consider this case as entirely within the decision of 
the Court in Uanli v. Zdtcu~ds, 27 N. C., 516. It was there decided 
that under the charter granted to the plaintiffs they were not bound to 
pay the tax imposed for  coui~ty uses; that  they were public dues. It is 
thought by the defendant, and ,so argued before us, tha t  taxes imposed 
for the use of the town of Fayctteville a rc  not public dues. Thc reply 
is, they are as  much public dnes as county taxes are. The  latter a re  
imposed, not for the benefit of the State a t  large, but for that  of a par- 
ticular district cnlled a county; and so of the former, they are imposed 
for the special benefit of a particular district called a town. I n  com- 
mon parlance me call those t:rxes under which the revenues of the State 
is collected, the public taxes, and the rest take their particular designa- 
tion from the uses to which they are devoted, as, the poor tax, taxes for 
county purposes, taxes for town purposes. They are, however, all 
taxes, imposed either by thc Legislature immediately or under power 
granted by that  body. When, therefore, the Legislature in  granting the  
charter of incorporation to the plaintiffs say that  i n  consideration of 
t h ~ i r  paying into the public treasury annually 25 cents upon each share 
owned by prirate individualq "the said bank shall not be liable to any 
other tax," i t  is saying that  they shall not pay any other tax but t he  

one imposed by the charter. I t  may be the Legislature meant 
(59) orily that  the bank illould not be called on by them to pay any 

other cum in the nap of taxes, into the Public Treasury. I f  
so, they hare  not made tlienxelves so intelligible as to show such was 
their meaning; nor is there an:-thing in the act itself, or in the subject- 
matter. to point out to 11s tlwt their meaning n7as different from what 
their word. irl~port on their facc. 

On behalf of thc defendant it lias been urged before us that  the word - 
lltaxes" ine:~ns parliamentary taxes, as i t  is termed, and does not em- 
brace those imposed b~ the rommissioners of a town for  town purposes. 
T O  support this position our  attention has been directed to several au- 
thorities. TITe h a w  examincd them IT-ith that attention which is due 
to every suggestion made a t  the bar. O u r  examination has led to a 
directly contrary opinion: that  they not only do not sustain the defend- 
ant's position, but that, under them, i t  fails him entirely. 

Lord Holt, i n  Rrezr~stw v. Kidqell, Carthew, 435, says: , "The word 
'taxes' comprehends rates for the church, and poor, and those rates im- 
posed by the commissioners of the sewers, as well as parliamentary 
taxes." Lord C o k ~ ,  2 Inst., 532, says that  "Talliage ( the  ancient word 
used for  taxes) is a general word and includes all subsidies, taxes, tenths, 
fifteenths. impo~it ions.  or  other burdens o r  charges put or  set upon any 
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daniage and Icncfit  to thc partic. i~itcle-teel. ctc . milong w l ~ i c h  o r  v h o m  
rve1.e certai11 ch~uclie.. T h w e  c l i i i ~ c l l c ~  ohjccted to the repolt upon the  
ground, p r i i ~ c i l i ~ ~ l l \ ,  t h a t  the n o l d  t ax  11-e 1 111 the act colnpre- 
herided e r c r a  . ;p r ies  of cwutiil)iitii:~: o r  blu.tlen i l n p o d  by  tlic. ( G O )  
authorlt  r o i  tlie Y ~ ~ i t c .  'i'lic ('o1:rt clccided "that tlic 11ro~is ion-  

o r  set, lipon percon3 or  prol)erty. f o r  public u ~ e q ;  and  they ~ e f e r  to the 
authorities alreaclr cited. TYe tliinh this is o ,,rise ~( ' i .y  btronglj- ill point 
fo r  the plaintiil- .  I t  i s  tnic. the judgment n a. a g : L i ~ ~ z t  the churches. 

public 1)u:clc~iz. "Eut to p:rF fo r  tlie o l w ~ ~ i i ~ q  of :L 4rec.t. i n  :r r2,tio to 
the Ircnt4t 01. : i i !~ :~ l~ tagc  tlcrivctl f1~:ri i t ,  i. iio l ~ i i r t i c ~ . "  :ind i q  110t :I 

tax. 

called 11 t3s. allti :;re n i i i fo r~nly  qo tle4griated i n  every :;ct p a w t i  1,. thc 
Lcgislntxre yr::ntily a 1nl111i~ip:d ii1i:ciri)i11.atio11. 

JTc. l ~ : i ~ . c  ni,t !:cell :;l:le to  , - c ~  t 1 1 ~  force of the : I T . ~ I I I ~ ~ C I : ~  c1ran.11 f ro~r l  

and thrrehy i n c r e a v  the  b11rdt.n of tlloct. w11ow propert7 i. not e ~ e m p t .  
KP p e r e c i ~ e  no e r ror  in the opinion of the coiirt hclon. 
PER CUXI 111. Al f f i r~~icd .  
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IN THE SUPREME COURT. LS9 

THE STATE v. THOMAS G. ELLINGTOS.  

I n  forming a jury in the trial of an indictment for murder the prisoner chal- 
lenged a person, tendered as a juror, because he was not indifferent for 
him. To sustain the challenge before the court, the prisoner offered that 
pereon as a witness, and, being sworn, he stated "that he had formed 
and expressed an opinion adverse to the prisoner, upon rumors which 
he had heard, but that he had not heard a full statement of the case, and 
that his mind was not so made up as to prevent the doing of impartial 
justice to the prisoner." Held, that, upon this evidence, the court might 
find that the juror was indifferent; and having so found, as a matter of 
fact, the Supreme Court cannot revise their decision. 

~ P P E A T ,  from ROCKINGHAM Fall  Term, 1846; Battle, J .  
Thc prisoner was indicted for murder, and when forming the jury he 

challenged a person tendered as a juror because he wa,s not indifferent 
for him. To sustain the challenge before the court the prisoner offered 
that person as a witness, and, being sworn, he stated "that he had 
formed and expressed an  opinion adverse to the prisoner, upon rumors 

which he had heard, but that  he had iiot heard a full statement 
(62) of the case, and that  his mind mas not so made up as to prevent 

the doing impartial justice to the prisoner." The court "decided 
that the ;aid J .  W. i~ illdifferent," and thereupon the challenge was 
overruled, and then the prisoner challenged the juror peremptorily. 

Upon the tr ial  the mother and a sister of the prisoner. were witnesses 
for him, and thrir  credibility was attacked on the part  of the State. 
I n  the argument before the jury the counsel for  the State urged their 
relation to the prisoner as one reason, amongst others, which affected i t ;  
and in charging the jury the presiding judge, in reference to the point, 
informed then1 "that it was their province to determine on it, and that  
it was for  thein to say whether those witnesses had testified truly. not- 
withstanding their relation to the prisoner, o r  had yielded to that  human 
infirmity to which me are liable, and had testified falsely in favor of 
their son and brother." 

After conviction, the prisoner moved for a venire de nnoo, upon the 
grounds. first, thnt his challenge for cause mas not a l lowd.  and, secondly, 
that the judge had expreqsed an  opinion upon the facts, contrary to the 
act of 1796. But the court refused the motion. and passed sentence of 
death on the prisoner, and he appealed. 

d t f o r n e y - G e n u  a1 f o r  tho  stat^ 
hTo counsel for clefendcrnt. 

RUFFIS, C. J. The discus-ion in 8. 1'.  Uerrton, 19 N. C.. 196, of the 
point respecting thc j i ~ r o ~  left little to be  aid on the rule in our law 



on that  subject; and i t  is only necessary to compare the present case 
with that  to see that  this judgment cannot be rerersed on the first ground. 
The conclusions there arrived a t  are that an  opinion fully made u p  and 
expressed is  a good cause of principal challenge, as a matter of law, but 
that  one imperftctly forrr~ed, or one merely hypothetical, that  is, formed 
on the supposition that  facts are as they have been represented, 
does not constitute cause of such a challenge, but "of challenge (63)  
to the favor, which is  to be allowed or disallowed, as the triers 
shall find the fact of favor or indifferency." When the record sets out 
simply the matter alleged as the cause of challenge, and a disallowance 
of the challenge, the truth of the matter so alleged is understood to be 
admitted, and the decision is assumed to be of the matter of law, sub- 
stantially as on demurrer. That, of course, can be reviewed. But  when 
upon evideiice the fact of favor or indifferency is found, whether by 
triers o r  by the court in their stead, the firiding cannot be reviewed, 
but is conclusivc. Those are the general doctrines of that  case. The  
particular  circumstance^ of it mere that  a juror was challenged by the 
prisoner because he had formed and expre3sed an  opinion, though he 
said further that  his  opinion mas not so fixed as to influence him i n  
making up a verdict, but that he could pass impartially on the case after 
hearing the evidence; and thereupon the record stated merely that  the 
court overrnled the challenge and put the prisoner to his peremptory 
challenge. Upon that  record the court held that  if i t  had appeared that  
the opinion which the juror had formed was adverse to the prisoner i t  
mould have been a good ground of principal challenge, notwithstanding 
the subsequent qualifications with mlijch the juror described his opinion. 
But  that  was owing to the state in which the record placed the case. I t  
did not appear from  hat source the juror drew his opinion-whether 
from personal knowledge, o r  from his preqence at an examination of 
witnesses respecting it,  or from the relation of one who was present a t  
it, o r  from newspapers or other medium of common fame. But even 
under those circumstances the court considered that. in point of fact, 
there was room for doubt whether the juror had any fixed opinion or 
bias, especially as i t  is common cxperience that  persons seek to be 
excused from servinq as jurors upon the ground of an  opinion. 
when in truth they ha re  none that  is fixed. And the court snid (64) 
that  if it  w i r e  so. then there woi~ld 11e but a cause of challenge to 
the favor;  and the jndqe. on becoming satisfied that  what the person 
called a n  opinion w r c  not wc~h in legal meaning, and had left no un- 
favorable bias upon the mind, nonlrl be perfectly correct i n  overruling 
the chnl lcn~c 'J'hr difficnlty, however, in that  case was that, though 
we might rn~lcli i~ispect that  to be the fact, as to the opinion or degree 
of bixs. thic C o n ~ t  cniild not jndicially act on it hecai~se were bound 
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down by the iecortl, and  that described the  opiuion "as one formed 
and  c s p r e s d , "  :~ t id  witliout fnrtlier e x p l a ~ ~ a t i o r i  n-e r ~ ~ u s t  understand 
i t  to be fullv formed and gravely q ) r e s s c d .  T e  could riot regard the 
subxcjue~it  es l~ lana t ic~n  of tlic juror, bccause it  \ra? not ilico~isistcrlt with 
that  untlerst-andiiig, as  m a n y  persons c i m ~ o t  tlircsr tlieniselres of settled 
opiniulis, an:l io~iic: clT-ell a re  so T V C : : ~  n s  to  c~ontinuc i i ~ ~ i l e r  [lie inflnence 
of irli~,rcssions or  opiiiioiis-if they 1113' be so called-fouuded on ruinoi* 
aloile, :{lid l i o t n i t h c t x ~ d i ~ i g  snbwn,i~crit cridence to  the coritrary; and, 
a t  d! erents, 21s the i ~ i d i f f e r e n c  w:15 riot found in  lie Scperior  Court,  
tliiu C'01u.t coul2i not assunie it, hut  ought, if tliere wcrc a n y  doubt of 
i t  up011 the n.liole record, to  presume tlie fact  most fa rorab ly  to the  
prisolltr, arid understnnd the  jndglncnt to  ii:ive I m n  tha t  the alleged 
c a n v  ~ a ?  i~i,xfiiicient ill poillt of lan-. 

1 1 1  ilie p r e i ~ n t  c a v .  h o w c ~ e r .  tlie court c s p r e s s l ~  finds t h e  a c t  "that 
tile j i ~ r n r  is indifferelit," and  upox tha t  fincling p~occet ls  to  overrnle the  
cli:~llcilg~. T h e  inc!iffercticv of the  person nt the  t i i i ~ c  of tlie t r i a l  being 
ndmit;ei]i or estal!lished, 11-e th ink  it  cannot bc seriou,ly doubted that,  
no t~~i t l i s t :~ndi r lg  liis p re~ . ious  i~n~r.ea. ; ions ag:rilist the prisoner, lie was 
a competent juror. The  cliallenge coi~!rl not 11c : : l l o ~ ~ e d ,  a f t e r  t h a t  find- 
i n g  of the  fnct, unless it  be the judpnimt of ~ ! ie  l a x  thnt  the human 

mirid i s  so conititutetl tha t  af';c.r ~ l i t c r t n i i i i ~ i g  f rom rumor  a n  
(63) opinioll of the  g ~ i i l t  of a n  accused l ~ e r s o ~ i ,  i t  cu~ino t  dcliberntely 

in\-ejtigate that  question ui)(,ii CT-idcricge, a1111 inilxirti:rlly t1ec:ide 
accordin; to i t  n l i c ~ i  1cg:illy given. or deterniilir lipmi a Jefect of proof. 
r e  tllilil: tlierc i s  n o  =uch  rule of lnw, aud t h t  t h c i t  ciugiit not to  be 
sucli :: rule. r\iinior is  o pro\-esbi:~ll>- f a l ~ e ,  i t  n.oulJ sceln, t h a t  no 
malt ~:.itli C I I ~ C  ~ ~ l o i ~ g l l  to <i t  o n  :I jury i u  :ill>- (2;\3(, c o d d  found upon 
i t  all ! .~l) i~l io~i  nffc.ctily the Iyrbori or. 1)!.01~1.ty of :~~iot l i ;v  tha t  ~ ~ o u l d  
sta~ic! w c  ~ ~ I O : I ~ ( ~ I I T  i l l  o l ~ l ~ ~ i t i ( i i i  to eritlcirce g i ren  o ~ i  o t ~ t h  i n  a court 
of jwtici.. (11, 011 n-l~icll llc c v ~ l t l  p w s  t l ~ c  jliilgiiient of the 1:11v without 
eri,!clicc d1iI~- gi\-eii. Little credit i i  the to rumor  1ipon a n y  snbject; 
and  P P ~ W J I S  c o n r e ~ s a ~ ~ t  \:.it11 juclici:ll i~ iqu i r ics  nxd d i w w i o n s  l i u o ~  
i i ~  cspcrience t h s t  perh:rp< Its.: is ro I I ~  :~llon.ctl to i t  rcsprcting co~iiro-  
r e n i e s  sub j / td i r r .  tlinri ailr-tliirig else :tl~no?t. Gcxtleiiien of the  bar  
a re  ava1.e tha t  t l i e -  m i  ~ l t l o r ~ ~  rclj- w e n  u l m l  tlie x la t io i i  of their  
clients f o r  the  facts  of tlicir ow11 cases :IS t h y  :rrP to nppear  to  be on 
the t r ia l  f rom the ~viclence;  n ~ i d  they seldbrn nndert;tke to judge the  
resnit un t i l  the l~lmoof;  he c lnxd .  Such ) ) F Y S O ~ ~ " ,  tlicreforc, find i t  d iE-  
ciilt to conwirc  I I ~ K  tlic n ~ i n d  of :III l11)right 1;ii1n can f rom sucli a source 
a s  rumor derirc  a n  impres.ion that  can properly l ~ r i  cnllcd an opinion 
tha t  on? is  01. is not guilty. But, n.e  upp pox t h e w  :ire persolin of rninds 
too weak to distinguish the just groimds of decision, 11-ho rrliglit not be 
able to divert their  attention from the  rumor  :1nc1 d i ~ v t  i t  to  the  evidence. 



or i t  i . o i l  of  i 1 p o t  i d  i c l i 1 1  t o  k l d  them credence, 
C ~ I I ( I  oh-tinate ill iLi<illllllg :111(1 &L'c~~dit~g i i i i p ~ e s ~ i o i i ~  f ~ o i n  them; and 
n l m l  a pelroll is tci~~lc~tctl  :I\ > jnior n l ~ o ,  upon r ~ i d c ~ ~ c e  of lii~liself or 
others, is foulid to pc i - i i .~~ ,l~cli a r i h d  and such 21 t1ispo;iriou torvarJ3 
a party, it is a j ~ l ~ t  c~ \wpt io i~  to 111111. But, 011 the other h:lid, widerice 
that a juror 1l:lcl npoii niillor formed an opinion and expressed it does 
not coi~cl~isively c,tnbli.l~ t h t  it  is really an  opinion that  11-ould hinder 
an earnest inre~ti(:atioii oi tlic trutli ol' tile care and all l~onest 
detern~inatiou u t  i l :  it1 other nords, n fair  trial-such n trinl (66)  
as thc juror nolll(1 e l \ ( .  it lit. l ~ a d  ileycr h e : d  the rumor. Such 
an opiuion ~voultl w c i ~ ~  111 it- 11atlu.e to be h;vpothetical-one founded on 
the ~ u p p o ~ i t i o n  t11,tt tlir fact; a le  accordil~g to the rumor. But  admit 
it to be othern-i.c,. n~ id  that. ~iothing else appearing, the forming and 
exp~esqing ail o11itliol1 npun the ground of rumor doue  ii.  pj i inn  facie, 
evidence that tlic jlllor i. I IO+ indifferent; yet when the party calls the 
challenged person > i q  the nihlcqs to proTe his state of mind and feelings 
towards him, and, after s ta t i i~q  honeqtlp ~ v l ~ a t  they had been, he proceeds 
further to dcpoee that he liiid only heard an  account of a part  of the 
case, arid that, ~ ~ o t w i t l ~ s t a n d i r ~ g  his fo r~ne r  opinion. his mincl was then 
in a state to do impartial justice between the State and the prisoner, 
according to the el idelice, that is clearly el idcnce on n l ~ i c h  there may 
be a finding of the fac t  that the l~erson tendered n a s  indifferent. Some- 
thing might depend on the impression made 011 the triers by the appear- 
ance and examination of the 1)crson. as to his  i~~telligellce, his hahit of 
and capacity for inr eztigating questions depending on evidence, the cool- 
ness of his temper. and grnernl impartiality and candor. But, certainly, 
for  ordinary cases, the evidence here g i ~ e n  was cufficient to justify triers 
or the court in fi-mdine this perwn "to be indifferent," and that  he ~ o u l d  
'loell and t ru l j j  t l r  t i ~ c  izsuc joined." And i t  c:umot be that tlierc is 

any rule of law col~cl~lding the triers or judge from filidilig as the fact 
ithat qo ohriously om&t to and so prolmblp TW.. the fact. Tt having 
hccn found in this raqe npon the priwner's o7-m eri(lcmcc, i t  is couchsive; 
,,rid thcre cannot he a ?scnirr cle f l O l ' 7  or1 that. 

I t  also scmli: to the C'ourt that  the prisoner c:ln tnlrc 110 benefit frorr~ 
hi.. other esreption. Hi-  Ho11or did not express an opinion llpon nny 
fact in cont~oi-erqv; Imt lllerely applied a rule of law to an admitted fact. 
It was not displltetl th:lt the witnesses -rere the niotlicr nnd qister 
of the pri50ner; : I P ~  tlrc conrt. therefore. did t ~ o t  i n  so con- ( 6 7 )  
qidering them.  sol^ rr 3 .  they? crror. in tellin$ thc jnry that their 
yclation to the priqoner :~ffectetl their credit. That  is n propo-ition of 
yeason and law. The l a w  tnkcs notice that  some relation. nrc so cloqe 
that persons .tanding in them. though they might tell the truth,  cannot 
he trusted in g-enernl: and. thrreforc, it cxclndes them altoecthc: That  
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rule does not, indeed, embrace parents and children, or  brethren. Yet 
all writers upon evidence say that, though i t  does not make them incom- 
petent, it  goes to their credit, because we kuow that  such relations create 
a s t ro l~g bias, and that  it is an  infirmity of human nature sometimes, 
i n  indtances of grcat peril to one of the parties, to yield to the biaz 
produced by the depth of sympathy and identity of interests between 
persons so closely connected. How fa r  theie nit~les,es adhered to their 
integrity, o r  were drawn aside by the ties of nature between them and 
the prisoner, i n  other words, the degree in  which the relation actually 
afrected their veracity, mas a question for the jury;  and his Honor left 
i t  to them explicitly. I t  was proper to let them know that  they might 
legally take the relation into their consideration in  estimating the credit 
to be giren to their testirnoliy; and there was nothing improper in 
stating. also, the reason on which the rule of law rests. 

The  opinion of the Court is tha t  there was 
PER CURIAM. No error. 

Cited:  S. v. hTash, 30 N. C., 37 ;  S. z.. Dove, 32 N. C., 472; S. v. Nut.  
57 N. C.. 117; 8. o. Collins, 70 N. C., 243; Flynt v. Bodenhamer, 80 
N. C., 207; S. 7%. Boon, 82 3.  C., 645; S. a. Jenliins, 65 N. C., 546; 
Bual?~ v. Burton,  92 X. C., 484; 8. I). Green, 95 N. C., 613; S.  v. Dr 
Qraff, 113 N. C., 691; S. v. Bohunon, I42  N. C., 697. 

(68) 
S T A T E  v. E. M. McINTOSH ET AL. 

1. Where, in an action against the sheriff and his sureties for failing to 
collect the county taxes, it appeared from the record that "twenty-two 
justices" were on the bench when the taxes were assessed: Held, that 
the court must intend that these were a majority or the whole of the 
justices of the county, and, therefore, the taxes were properly imposed. 

2. This is different from the cases in which the law requires a certain number 
of justices to be present when a tax is imposed, and the record does not 
show that the requisite number was present. 

APPFAL from ~\IOOI:E Fall  Term, 1846; Settle, J. 
Deht, brought upon a bond, purporting to be the official bond of the 

defendant, E. McIrltosh, as sheriff of the county of Xoore. The other 
defendants :Ire sureties. The bond is in the form usual in such instru- 
~ n e n t s  a r d  contains the usual conditions. The breach assigned was for 
failing to collect the county taxes. I n  order to show that  the taxes mere 
duly imposed, the plaintiff produced the records of the county court of 
Moore, from which i t  appeared that  a t  the time of their assessment 
twenty-two mngistrates were on the bench. On  the par t  of the defend- 
ants i t  v a s  objected that to enable the court to assess the county taxes i t  

54 



~ a s  necc3sary that a majoritg of the ;~c t i l~g  justices chould be present 
$,11 the bench, and that  such lilust appear to be the fact f ~ o m  the record 
itself. "in so 111:uiy ~ ~ o r d i "  ; tLat the record here produced does not show 
that the txrenty-tno nlagi~trates. ~ r l io  a l e  lianlecl did constitute such 
majority. To remove the objection, the plaintiff offered to pro\-e 
tllat the tncuty-two rllngistr;ctes whose Ii:rmes appear 011 the record as 
bein9 present at the asseshnxut of the taxes did constitute a majority of 
the acting justice? of the county. This evidence was rejected by the 
court. 

II is  Honor being of opinion ~ i t h  the defendants, the plaintiff, 
in submission to it, suffered a nonsuit and appealed. (69) 

Strange for plainti f .  
D. Re id  and  A. K.  K e l l y  for defendants .  

SASH. J. The obiection of the defendants was that  the record did 
not ayer in h c ~ c  verba that  a majority of the acting justices were present 
making the assessment, but it nowhere appears in the record that  there 
were any more justices in the county. Fo r  aught that  appeared, those 
twenty-two who were present did constitute a majority of the whole body 
of the magistracy of the comty.  E re ry  case which has been before 
this Court on the deliwry of the official bonds of sheriffs and constables, 
and when it has been held t l m e  x t s  no delivery for the want of a court 
properly constituted to receive it, has been a case ill n-hich the Legisla- 
ture has itself designated the precise number of magistrates x~hich  shall 
constitute a court for that  purpose, and the records have shown that 
there were not that  numLer. Thus in the sereral cases of 8. .c. ITnll, 24 
h'. C.. 273. the records shon~ that a less number of magistrates were on - 
the bench where the aciion cf the court complainetl of took placc than 
was by Ian: required. I n  Dudley 7.. O l i t e r ,  2T S. C., 227 ,  the requisitt 
number of justices was not named as being present, and a t  the sanlc3 
time i t  annealed that  there 11-ere others. I n  the eaqe now tcfore us tht 

L L 

l a x  does not point out the precise number of magistrates necessary to 
be on the bench n hen the tascs are I ~ i d ,  hut leares that  to be ascertnined 
by the number of acting justiceq in the count\,. There is uothing in the 
record. as i t  appears before us, to +on7 that there n w e  any other rnnpis- 
trates in the col~ntv of Xoore than thoye enumerated, and, of coursc. 
tkrre was a majority present. 

There Trerr sex-ern1 other p i n t s  taker1 hp the defcntlnnts, on n-hich 
the oninion of the Court was in f a ro r  of thc plaintiff, md therefore 
v e  can take no notice of them. 

r e  arc  of opinion there iT:l5 error in tlic judgment b c l o ~ ~ ,  mid (70) 

Citrd: Cl i f fon  1%. Ilr~:nne. SO N. C., 149 .  
.5 5 

Rerersed. 
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The tiefendsnr n a s  intlictctl and c.onvicterl upon t!le tollowing indimnenr ,  
to wi t :  

' S T  r OF I I I I  \ , uperic,i. Cc;i.c:.! of La $1 . 
GRFXYE (:I)[.:\ Y, ', 

J Fall Term, 1846. 
The  jurors for the  State,  lil)on their  oath,  pwsent  that John Patterson, late 

of t he  county of Creene, on 1 August, 1815, and on c!ivers other days and 
t imes betn-cer? that  day and the  day of the taking of th is  inquisition, 
with foi,ce anrl s:n~::, at  and in the  county aforesaid, did keep and main- 
tain a certain coninlm iil-go\-ei,netl and di;ortieily house, 2nd in his said 
house, for his o n n  lucre and gain,  certain perbcins, a s  nell  free as  slaves, 
to frequent and coine together, then and nn the said other days and  
tinlea, there  unlax.fully and viillfully did cause and procure, and the  said 
persons in his said house a t  unla\vful t imes,  a s  well i n  t he  night a s  i n  
the day, then and on the  said orher days and t imes there  to be and 
remain, drinking, tippling and misbehaving themselves unlawfully, and 
willfully did permit  and doth permit  to the  grea t  damage and common 
nuisance of all the  citizens of the  Sta te  there  inhabiting, residing and  
passing, to  the  evil example of all  others i u  l ike case appending, and  
against  t he  peat,e and dignity of the Stare." Upon motion in ar res t  of 
judgment, Held. t ha t  th is  indictment did charge a criminal offense, and 
tha t  i t  was  not necessary to set  fur ther  t he  particulars,  a s  the  names  of 
t h e  parties, etc., though these particulars might  he given i n  evidence on 
the  tr ial .  

APPEAL from G K E ~ E  F a l l  T e r m ,  1846; Jlanly,  J. 
Inclictm~nt, a s  a h o r e  set  fo r th ,  a n d  the d e f e r ~ d a n t ,  beiug con- 

(71) ~ i c t e d ,  nloved in a r r e s t  of j udgmen t  t h a t  the i l id ic tmcnt  con ta ined  
n o  c r in l ina l  cha rge  Tlie judge refused t h e  mot ion,  a n d  defend-  

ant appealed .  
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In the  neighborhood. As i n  a n  indictment t o r  keeping a bawdy-house, 
so i n  this. i t  i s  riot necc,ssary to  state p a r t i a d n r ~ ,  as  the names of those 
who frequent thc houqe; h i t  evidence. of par t icnlar  i11st:rnces of illicit 
intercom qe m a y  he given i111der the qeneral cllargc. 2 Chi t ty  Cr.  Law, 
39, 40 (note) .  TTc :ire of c ~ p i n i o ~ i  t h a t  tlle indictment does charge a 

r 7 criminal offenw. I hp jntlgment, therefore. is 
PER CURIAAI. Affirmed. 

Cited:  8. 2.. ('ulle?y, 104 1. C., 860. 

(72)  

MARTHA LEWIS, BY HER GUAI:I)I.\X, V. DAVID LETVIS, EXECWOK, ETC. 

Where a testator dics, having made no pro~ision by his will for his wife, 
and that wife is a lunatic under the care of a committee, she cannot 
claim by petition any portion of the testator's estate, because she is 
incapable from want of wason of dissenting herself, and her rommittee 
has no authority by law to enter a dissent in her behalf. 

APPEAL froin U L A D ~  F a l l  Term,  18.26; Uut t le ,  J. 
T h i s  was a petition i n  t h e  name of the plaintiff, by her guardian,  

alleging tha t  her  la te  huqband died, l l a ~  ing umde a last will and  testa- 
ment, and therein madc no plovision w h a t e ~ e r  fo r  h e r ;  that  a t  the t e rm 
when the  said will TTRS ailinittecl to probate she, i n  open court,  entered 
her  clissclit thereto, and  praying tha t  w m e  suitable portion of her  la te  
husbmd 's  estate should be allotted to  her ,  according to the act  of 
Assembly i n  such caqe madc  a n d  provided. 

T h e  executor opposed the petition on the gro~i i ld  tha t  t h e  petitioner 
was of unsound mind  a t  t h e  t ime of the  death of her h u s b d  and e r e r  
since, under  the  care of a c~omniittee, and therefore incapable of dis- 
senting. This  fact  kc inc  nnlacle to appear .  the c o i ~ r t  directed the petition 
to be dismissed. f rom ml~ich  judgment the plaintiff appcalerl. 

Strange for plai7lti f .  
E.  Reid for d c f ~ n d a n t  

Daxr~r , ,  J .  I t  wem. to  ns tha t  the conrt could on l r  proceed i n  this  
p c t i t i o ~ ~  on a d iqvnt  dcclnrcd and c n t v e d  according to the ~ v o r d s  of the 
statlit?: tha t  i q .  nlieii 1 ~ ~ . i d o \ v  i~ diqqati&d nit11 the 1n.t n ill mld testa- 
ment of her  husband silc m a y  signif\, her dib-er~r rlirrcw bc>forc the  
judce of the Superior  Cour t  o r  i n  the  rountv w n r t  whcre she 
reqideq. in open  cocc~t ,  ~ i t h i n  <is nlonthi af ter  t h r  [)robate of the  (73) 
said n i l l .  There i i  no 111-07  SO or sonin7 in  the qtntute that.  i n  
casp the widow l w  n 11111atic. then E I P I  com~ni t te r  mnv dissent f o r  her. 
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When the Legislature has not thought proper to insert such a proriso 
in the act. i t  seems to us to be asking of the court too much for i t  to tack 
such a prociso, by way of construction, to the statute. I n  Hanton v. 
I I i ~ ~ f o n ,  2b  S. C., 224, we held that  a widow could not dissent from her 
husband's ~vi l l  by attorney, and that  she i~ ius t  be personally present in 
open c o u ~ t .  The object was to l i a ~ e  record evidence both as to the time 
and the fact. IIow can i t  be said that  the miclow was dissatisfied with 
her husband's nil1 when she was a t  the time a lunatic, and incapable 
of a r a t i o r d  satisfaction or dissatisfactioil with i t ?  The dissent was 
not hers, but that  of the guardian. I t  is  but justice to state that  the 
testator had left a consider2ble legacy to his son (the defendant), and 
directed him (in the will) to support his (the testator's) wife for her 
life. Whether the directions to the son to maintain the wife of the 
testator is a charge on the legacy given to the son, o r  whether she could 
or ought to hare  an  election to take that interest or a distributive share 
of her husband's estate are questions that  a court of lam certainly has no 
jurisdiction to decide on. The judgment of the court dismissing the 
petition was, in our opinion, correct, and judgment must be 

PER CURIAM. Affirmed. 

Ci ted:  Cheshire v. McCoy,  52 N.  C., 377. 

WILLIAM RIVES v. J. F. PORTER ET AL. 

1. An officer who, under a fi. fa. from a justice, seizes a horse and mule, puts 
them up in a stable-though it be on the premises of the defendant-and 
sleeps on the premises during the night of the seizure, has such a pos- 
session as justifies him in having an action against another officer who 
goes during that night and takes away the property under another fi. fa. 
from a justice. 

2. I t  would be unnecessary to require an officer to remove property instantly. 
It answers all the purposes of giving notoriety to the levy, for the officer 
to take possession of the property on the premises, provided he remain 
there with it so as  to be able to exercise over it that dominion which 
owners in possession usually exercise. 

APPEAL from XECRLENBURG Spring Term. 1846 ; Caldwell, J .  
T r o v e r  for a horse and mule, and was tried on the general issue. The  

case states these facts. The plaintiff was a constable and rewired 
several executions, which were issued on judgments of a justice of the 
peace against Haves;  and by virtue of them he went to the residence of 
Haves and xized the horsc and mulc, some corn in a crib, and other 
chattels. H e  then made a schedule of the articles and del i~ered  the 
mmc. with the p r n p r t y .  to John W. ITayes to keep for the plaintiff on 

5 8 
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the premise> until it should be sokl. John TI7. Hayes n a s  an infant son 
of John Einych, a l ~ d  lesidcll x i t l ~  hi, fatller. H e  was ploughing -with 
the horse nlid 11111lc vlleli thy plailltift v i ~ e d  them, and he ulderrook to 

receil cd other justices' executions agaiu=t Hayes ; aucl the plaintiff, 
l ea r r i i~~g  the sanle. told him of the lc ly  he had niade, and that he had 
left the articles ill tlie custodj of John IT. JIayes to Beep for liiin. and 
warned him not to take any part of thcm, unless there should be 
a residue after qatisfying tlie executior~s the plaintiff-' had. The (75) 
plaintiff then, on the eveiiilig of a certain day, nen t  again to the 
plantation of Hayes and took the horse and nmle a second time into 
his onn  possession, and put  then1 into a stable there a t  night and fxstened 
the door, so as to keep them in, though he did riot lock it. The plaintiff 
slept a t  Hayes' that night, and in the ccurse of the night the defendants 
went there and opened the stable and took away the horse and mule, 
which were afterwards sold under the executions in Porter's hands. 

The court instructed the jury that  if the plaintiff left the property 
with the debtor's son, on the nlantation, for the ease and favor of 
the debtor, it  mts a f raud on other creditors, and the defendants 
were justified in seizing i t  under their executions; but that  if the plain- 
tiff constituted John TiT. Hayes his agent in good faith for the purpose 
of keeping the property for the plaintiff until the day of sale, he might 
lanfully do so, unless the sale were unreasonably delayed; rind that if 
the plaintiff did thus act i n  good faith, the subsequent use of the prop- 
ertv for the debtor's benefit ~ o u l c l  not. of itqelf, impair the plaintiff's 
right or impeach the levy; and the court further instructed the jury that  
by going to Hayes' and taking actual posseqsion of the horqe and mule 
the second time and puttiny tLmi in the stzlble for the night. and re~nain-  
ing on the premises that  night, the plaintiff terminated the possession 
of John TIT. IIa>-es as his a g e ~ t ,  and rrsillnpd it hiinself; n ~ t d  that thereby, 
at all erenta, the property ~ e c t e d  in the plaintiff, and that  by taliirlg the 
horse and nluie out of the stable that  night and a f t e r ~ a r d s  selling them, 
the defendants ncre  liable in th i s  action. 

There T T ~ S  a rerdict for the lplaintiff, and from the judgment the 
de f~ndan t s  appc:ilccl upon thc growid of error in thc instructions given. 

O s l ~ o r n c  f o r  plnintiff. 
Boildcn f o r  defendant. 



the r t spec t i~e  seizure. had teen stated, and tlie ~ g i .  a i ~ d  caparity of 
you11g Ilayes to liuld po-session :~g:tirist his f a t h  r, and uhcther the 
p1:lintif ad1 crtise 1 a inle under the first ieiziire or riot, and t l ~ e  propor- 
tion the debts bore to the  due of the things vizttl.  But  the defects 
in tho-e reqpects a le  les\ i~ ia tcr id ,  I~tcause the ci1.e ueed not be decided 
on thnt poilit, as tile plaintiff x u s  clearly e n t i t l d  to recolcr lipon his 
titlc acqniietl hr hi. w w i ~ d  taking and the po-.essiorl held br- him at 
the time the defendailts took 2inay tlie ~)roper t? .  By rhe qtatute, good? 
are not bound by a i l e r i  facios issued 117 n jnstice of the pcace, but from 
the lery. Therefole, the defend:lut. coi~ld not lnqtifr ihc ~al i ing  uiider 
tlie exec~itions in Porter's hantls, if a t  thnt tiillis t l i ~  goods \wre bound 
l);r a l e ~  v made hg the ])laintiff at zunr pre\ ions ti111e. Such I\ as the 
ca-c here; for  if all that was done under the fir-t lery 1,- the plai~ltiff 
he t h r o ~ ~ n  anay,  still the plaintiff mas a t  librrtv to v i l e  the pioperty 
again, and he did . e i ~ e  it in the evening preceding the 11igl1t in rh ich  
thc defendants took i t .  The case does not profecj to v t  iol th the 
e~ idence  irierely npoii this part  of the transaction, hut the defelidants' 
exception states the zexeral circumstances affirmatively aq fact?:  and 
upon them it is seen that  on that  very day the plaintiff in hiq own 
person took the acti~itl po.wssion of the horse and mule, and shut them 
up in a qtable for the night, and then he remained on the premises for. 
the purpose of keepiilg the possession. That  we hold to be sufficient 
to v c ~ t  and continne the title in him. It would he unreasonable to  
require an  officer to reinore property instantly. I t  ansvers all the pur- 
poses of g i ~ i n g  notoriety to the lery for the officrr to take posscsion of 
thc chattcls on the preniiqeq, provided he remain there with them so as to 

bc in a situation to exercise over the thingq that dominion which . 
177) owners in pos.ession uwally exercise. I t  wa;; not requisite that  

the plaintiff should c a r r r  axyap the article. that  night, nor that 
he cllould qleep in the .;table xi-ith them, nor set n guard there over them. 
A delay of a dav or niqht in removing t l ~ i i w  seized b~ an officer is not 
nnrea;onable nor wspicious, when he remains on the premises with 
them; and liere the articles were placed where eTerybodp keeps such 
thing.;. and nhcre, probablv, the horse nhich the plaintiff rode to Haveq' 
thot +:IT was al.;o kept. The l l o r ~ e  was not more in the poswssioii of 
the pl,ti~itiff than the horse and mule vhich  he had levied on as thc 
property of TTaveq. auil the one should he aq much protected by the law 
a s  the other. 

On this point. therefore. nitliout adverting to the other, the judg- 
mcnt chnuld be 
PER C ~ R I - Z ~ .  ,2ffirmed. 

C i t r d :  L o n g  I>. FIall, 07 N. C., 293;  Perry 1 1 .  Hardison, 99 N. C.. 
27 ; Penland I * .  Lentherwood, 101 N. C. ,  515. 
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THE STATE, ox 1-111: I(:-I . \ ' ITOX 0)t .  IS.-\I.lH ILESPASS, v. R O E E R T  
. JOHSSOS.  

1. \YLere a constable receiies notes cr oiiier evic;eii~eb of debt a short time 
before his office expires anii docs riot collect then1 Tor want o!' time, and, 
after his cffice esllires, refures to  deliver to tlie owner tile notes or other 
evidcnces of d e k  so placed in  his hands, he and his sureties CII his official 
bond are liable to an ac.tion for the amount. 

2. If the constable hat1 continnerl in office for ano:her year and the creditor 
had prrmitlec: the e;.ide::c.es of the  tle:,t to reniuin in the hands of the 
otficcr, it might be evitlcnce of a i:iw (.ontract of agency, upon n-hich the 
sureties of the second year woul~l h c  liable. 

LIPPI? IT f rom l \ r A i r t ~ r ~  F a l l  Tei m. 1 S4G ; 111at[7?/, ./. 
Action upon  a constnhle's ho ld .  l he  def'e~~d:lnt stipulated i n  t h e  

condition of the  b o ~ d  w e d  O I L  that  Robert J o h ~ ~ r o n ,  tlie constxble, 
"should, f rom t i m ~  to t i r ~ ~ e ,  :n~d a t  all time. du l ing  h i s  coiltin- (75) 
uance i n  office, f a i t l ~ f u l l ~  d i ~ h a r g e  his  d u t y  as constable accold- 
ing to  lax." F i ~ e  d:igq before the expiration of 11iq olficial gear  the  
relator pu t  i u  his  11arlds f i ~ e  promiswig  notes, and the con*t:lble g a r e  
h im a receipt f o r  each note, i n  nhic.11 r w e i p t  a r c  these nord- .  " ~ r h i c h  I 
pron1i.e to collert. or 1etw-n as  conqtable." T h e  jury, u n d t ~  the in*truc- 
t i o ~ i s  of the court.  fonnd a ~ e r c l i c t  f o r  the  defelldants, and judznlent 
hcing rprlderetl thcwon,  the  plaintiff appealed. 

,J. IT. Br?jnn f o r  p l n i n f i f f .  
S o  cou i z s~ l  for tlc f c  ndont .  

I)A\IF r ,  J. If tile coust:~ble h a d  cwllectcd the ~nonc.; nitliili the f i ~ e  
d;~! s. ,rr!cl :L tl<,~~t:~iLii had  11ccn 11~:rile of 11i111 :ifft~r. for  1nynle11t. both he 
anii h i s  ~ o r e t i o ~  1tligl:t h a l e  been sued on this Lond, i n  ~ : I V  ile l ~ a t l  not 
pa id  o\ c r  the morley; f o r  t11c !an ma3e it  h i?  ~I i i tg  to p:1y i t  over;  and 
the ol 1ig:itioil rcstctl on thc con~ta l ) le  to  1x1~ o\  cr nlonea thus collected, 
c~ crl af tcr  Li -  ofricial w:?r 1l:Ltl c'\l)iretl. T h e  conqtabl~.  nllilqt i n  office, 
gave a leccipt t11:it 11e n o i d 6  co1lc.l-t or rctiirn the n o t ~ s .  He did not  
collr~r~t the mouc1\ tlue ri l l  thcrn : hi:: geor r a n  ant, and  t h e  note< n-ere 
t l c n ~ : ~ r ~ r l d  of 11im i n  O(?oLer of tl-ic llcst w a r ,  when he  refu-ed to 
d e l i ~ c r  tllcm or account fo r  them. TTe think tha t  t h e  sureties were 
bouild t o  cec not o u l ~  t h a t  a'J the  rnor l ry  which the constable h a d  col- 
lected dnriilg his  oficial year  ~ l l o u l d  I:c p:rid over to the percons to whorn 
the same n n q  due. on dcrnand. but thnt a l l  e~ic!ences of debt placed in 
his l i a~ lds  as  constahlc s l l ~ i ~ l d  1)e returned to the i r  reqwct i l e  ovmers 
v h e n  h i s  ,w:lr espiretl. I f ,  indeed, the  constatlc h a d  continued i n  
office f o r  :111otlier r e a r ,  and the creditor had  alloned the eridences of 
the  dt-hts to ~ , n r ~ n i n  in  the hands  of the officer. i t  might  he evidence of 
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a new contract of agency, upon which the sureties of the second 
(79)  year would be liable. But in this case there is nothing on which 

such a presumption can be raised, as we believe it is the universal 
understanding that under the act of 1818 the constable merely by having 
the claim for collection is constituted the creditor's agent only during 
the period he continues to be a constable. I f  the sureties were not held 
responsible for the return of those evidences of debt which were not col- 
lected at  the expiration of the constable's year, much injury might 
happen to the owncrs of such ecidencea by the conduct of insolvent or 
careless constables. 

We think the evidence proved that the constable had not discharged 
his duties according to law. 

PER CURIAM. New trial. 

G i t ~ d :  X. c. T6nll. 30 N. C., 14; Hubbard u. Wall ,  31 N. C., 23; 
S. v. Galbraith, 65 N.  C., 412. 

PROTHEUS E. A. JONES, QCI TAM, ETC., v. RHODES N. HERNDON ET AL. 

1. When a witness in giving his deposition refers to a note, and, by way of 
identifying it, recites what he believes to be a correct copy of the note, 
no objection can be taken on that account to the deposition, and the 
party will be a t  liberty to introduce on the trial the original note so 
described. 

2. Where a n  usurious loan is made to A as the avowed agent and for the 
benefit of B, the declaration must state the loan to haye been made to B. 

3. Though in a declaration for usury it  is  proper that some day should be 
stated a s  the day of payment of the usurious interest, yet it  is not neces- 
sary to set forth the true day of payment, inasmuch as i t  is  immaterial 
when the usurious interest was paid, if before the commencement of the 
action. 

4. I t  is only necessary to set forth truly the time for which the forbearance 
was stipulated in the contract of loan. 

APPEAL from GRANVILLE Fall Term, 1846; Battle, J. 
Debt for $800, due as a penalty under the act against usury. The 

declaration states that after 1 January, 1838, to wit, on 4 May, 
(SO) 1841, upon a corrupt contract, made on 4 August, 1840, between 

the defendants on the one part and the plaintiff Jones on the 
ether part, the dcfendants took from Jones the sum of $134.16 for having 
forborne and given day of payment of the sum of $400 on 4 August, 
1840, lent and advanced bp the defendants to Jones from 4 August, 
1840, to 4 May, 1841. which mid sum of $134.16 exceeds, etc. The plea 
mas nil debet. 
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On the tr ial  the plaintiff offered to read in  evidence the deposition of 
Horace T.  Royster of Alabama, i n  which he stated that  on 4 August, 
1840, as the agent of the plaintiff Jones, he proposed to the defendants 
to sell them a Raleigh and Gaston Railroad scrip for $500, payable to 
S. B. Everett o r  order, and indorsed by said Everett and by said Jones;  
and they agreed to let the witness have for Jones the sum of $400 for 
the scrip, provided Royster would also add his indorsement; and he 
did so, and then delivered to them the scrip and received the $400, and 
paid it over to  Jones. The witness states that  Jones was the owner of 
the scrip, and that, throughout the transaction, he acted as  the agent of 
Jones, and the defendants knew that  he d id ;  and that  he gave his own 
indorsement solely a t  the instance of the defendants, ax an  additional 
security. The deposition then proceeds thus:  

The following is beliered to be a copy of the scrip referred to:  

$500. RALEIGH, N. C., 1 March, 1840. 
The Raleigh and Gaston Railroad Company promise to pay to S. B. 

Everett o r  order $500 on account of depots, with interest from date. 
No. 951. GEORGE W. MORDECAI, President. 

The witness states further that the defendant sued Jones and the (81) 
witness on their indorsement in Granville County Court, and 
obtained judgment againqt them a t  February Term, 1841, and that  on 
4 May, 1841, Jones paid the sheriff the principal money and interest 
due thereon. 

To the reading of the deposition the counsel for the defendants ob- 
jected because no sufficient reason mas given why the original note or 
scrip, of which the deposition professes to set forth a copy, was not 
produced before the corilmissioner ~ ~ h c n  the deposition was taken, nor 
its absence accotmted for ;  and thereupon the counsel for  the plaintiff 
produced the original scrip itself, with the record of the suit brought in 
Granville County Court by the present defendants against Jones and 
Royster, which is referred to in  the deposition, and proved the scrip and 
the indorsements, and then gaTe the qnme in evidence, and tllercby i t  
appeared that  a judgment was rendered therein a t  February Term, 
1841, and a writ of f i ~ r i  fatiax issued thereon, which IT-as returned by the 
sheriff of Granville to M n v  Term, 1841. On  the part  of the plaintiff 
evidcnce was further c i w n  that  on 4 Xay ,  1841, the sheriff collected 
from Jones upon thc execution the s u n  of $534.16, being the amount 
due for the princil)al and interest upon the judgment and esecution 
to that  t ime; and that the sheriE paid the same to the defendants on 
10 X a y ,  1841. Thereupo~l the court. notwithstanding the said objec- 
tion of the defendmlt'q coun~el,  allowwl the drposition to be read to t h ~  
jury. 
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Cpon die  c L \  l&nc c i l l ~ -  gix en, t i ~ ~ .  rcuncel f o r  t h e  defendants incisted 
t h a t  the  $aintiff had not niaintained t h e  issue on his  p a r t :  F i r s t ,  be- 
cauic lioyster indor-e:l the w r i p  af tcr  Jol ie i  11ad done so. arid that ,  
thelefore. ill l a v  i l l ?  contrar t  of laall \ras not n i th  Jones, but n l t h  
I k p t e r ,  o r  with J o ~ i c -  n r d  K o m t e r ;  secondly, b c c a u ~ e  the declaration 

states the  11ioncy to h a w  heell recei\eil by the defendants on 
( 2 2 )  4 May, n h e l e a s  it  nab ill fact on 10 51a7, and t h a t  ra r iance  is  

fatal .  
I3y the a c v ~ i t  of the partie-.  the q u e 4 o n s  \ \ e re  repelred and  a verdict 

taliell fo r  the plaint i f l ;  arid l t  nn?  agreed t h a t  if tlie judge should he of' 
opinioli tha t  by reaqon of either ot the objections, the plaintiff was not i n  
lam entitled to recover, the ~ e r d i c t  should be bet aside arid a noi~sui t  
entered. A f t e r n a r t l ~ ,  t h n ~ ~ g h  the di.fend;rat~'  coimcel again insisted on 
his former objection<. t!le judge gave juclg~nent fo r  tlie plaintiff. and  
the  dc fendants  appealed. 

1 I ' J I'he objection to the  d ~ p o 4 t i o n  n a s  properly o\e1- 
r l~led.  T h e  te*tinloliy u-as 11c,t offered to  eitabliqh the contents of the 
i n ~ t r n n i e n t  bcfole the ju~.,v. ill the  v n v  of r l icpen~ing with the  original 
fo r  tha t  p i i p o s e  On the col,traly. the  original was produced and  given 
in e~- idc~ ,ce .  Thc  .ole purpoqc, then, of setting out thc copy of the  
note i n  the rlepo4tio.l .,\as to irientifv the part icular  instrnment, which 
T ~ Q  the  subject of tlic t~~:tn-:lction to ul l ich the  ni tnecs refers and pri- 
mnrilv t le~nsee.  'I'l~elc. i n n -  I I ; I I P  I,ccn m a n r  papers  of the kind,  and 
tlic: cfure i t  might  Ijr mntccinl to i<lent i fr  tha t  a h o i ~ t  v h i c h  the  parties 
cle:~lt. Thxt  might  h n ~ e  l~cv,i tlonc hy tliiq witlle+ ~ a y i ~ l g .  fo r  cxainple, 
that  i t  n:r. t l i t  only o ~ i c  Iic el c r  inilorwd. o1 IT., -ned on in Granr i l l r  
Court.  o r  the li!w. It docs not h u l t  his  t e ~ t i m o n y  tha t  af ter  ~ t a t i r r ~  
the w i t  on it, lie p r o c e e d 4  fur ther  tn cct out a copy, $0 t h a t  a n y  paper 
that  inicht he produced :rn oricin:.l niieht be comp:lred nit11 the cop.ir. 
: r i  :I t ~ ~ q t  nlicthpr i t  Ivas reall\- tha t  of ~ r h i c h  [lie witness n.ac ~ p e d i i n g .  
I t  ma. a 1 7 ~ r t i c n l a r i t ~ -  tll:,t 11licht ha\-e operated incol i rcnirr~t l r  to the 
plaint i f f ,  if tlic n i tncic o r  the coinm;ssioncr h a d  made a -lip i n  c o p ~ i n g ;  

1wt if can h,y no means h u r t  thc deposition '1s elidenee of identit!, 
( $ 3 )  nliicli n a s  tlte solc p u r p o v  for  which it  v a s  offered upon thc 

trial.  Tt is in  tha t  recpect that  t h i i  c a v  differ< f r w ~  that  of 
Rcgina 1 % .  l l o i r g l ass .  1 Car .  iC: Rer . ,  670. wherr  the  original hooks n7ere 
produccd bcfore thc caonrt i n  Y n d r a c ~ ,  n h i c h  took  he deposition. and 
they n c r r  retained there, and n COPT of then1 sent i n  the  deposition a s  
the  only c~.irlciir.c upon tlic t ~ i a l  in Enplnnd of the  contents of the 
original< 
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r 7 I here is nothing. we ti~iiik, in the nntioll that, a, the roinniissionc~~ 
acts under and as the substitute of the court ill taking tlie depositiou, h ( ~  
o a g l ~ t  not to take trstimon:; froin the n itness to any fact to which tlie 
witnes, coulll not under the ianw circui~:.tnl~ccs testify before the court, 
for the deposiilioi~ is not at the taking of l r~ed :I< t\ idcuce, but i t  is talcen 
to be offercJ ns evicience on tlie trizrl of tlie c~1u.e; aucl i t  will or will not 
be received, :LC i t  may then appeal* to hare  bcen duly taken. Fo r  ex- 
ample, the con~missioiier m:iy procccd to take the deposition without 
proof before hiiu of the riotice to take i t ;  or lie may exnmirie :I witness 
as to thc content. of a !ost bond, thoup,h the 10.3 he not first pro1 ell; but 
before the depoqirion can be read in evidence the notice i m s t  be shown 
to the court, or the loss must he established a t  least, p i m a  fac i r .  Thr  
trutli is, honewr,  that  there is nothing in  this deposition which the 
witness niight not h a w  stated if lie had bcen prrson:rlly exain i~~cd on the 
tr ial ;  f o r  Iic did not mention tlw contents for the purposc of estab- 
lishinq them thereby, hut merely to designate what original lie was 
deposing a1)out. 

Jams 1 . .  C'clnnad!~. 15 S. C., $6, i s  c~o~ichr ive  npoli the point that the 
tlec1xr:rtiolt is not supported in the allegation that  tlie !om was to Jones. 
Suppocing the e~ idcnce  of Royster to he true, the fact is  cs1)ressly proved. 

The 11ext objection is that the day of pagnlcnt of the u v r i o u s  interest 
is  erroncou.1~ stated to be 4 &y. If it  be i~eceq~:~ry  that the 
precise day of taki~lg  tllc ullln~rful pi~clilium should be laid in (b4) 
the decla?.atioil, this ~hjcctiotr is f:~t:ll. iil:w~tucli as  it u7t1s held 
in  Il'7ight 1 . .  Gibhony,  19  K. C)., 474, that  tlie action did not nrisc upon 
the collection of the money b j  the \heriff', but upon the ~ecc ip t  of it by 
tlie defei~dnct. I3nt rlo aut1:oritp has herw cited, and tlic Co111il i i  not 
aware that thew i-; m y ,  cstabli~hing t h t  the day of making the p : : p c u t  
must i n  this caqe be truly I d  i r ~  t l ~ e  derlaration more illa~i ill ; ~ n y  
other case, or  tlint tile precise iimc of c o i ~ ~ n ~ i t t i n g  the offe!l,c' of nrury is 
more material than that of c~om~nitt ing any other offrnse. It is ncccs- 
wry,  when 2 deed, record or o t l m  n r i t i i ~ g  is stated in pleading, that 
tlic true date or propci term sl~onld he sct out, a, it is in respect to th t~  
sum of rlionep mcntio~lcd therein, o r  the plrtics to thr docvment, brc.:~nsr~ 
thoqe ~ ~ a r t i c n l a r s  cwtcr illto tile dcqcription of the contract or rcwrd,  a n t i  
are necccsary to its proper niitl suificicnt tlcscription. But if :in action 
he brought  or^ :in oral c20ntrac.t. though it be neccswry in  tlie declar~rtion 
to alleqe :I day n.herl it n a s  made, as time and 111:lce must be anncscd to 
cvcry rt1:rteriol fact stated, yet, nllex the time is laid u~lcler a ~ d r l i c c t ,  
i t  is not necessary to p row the day as laid, becausc it iq neither a part 
of the description of n docllment nor of tlir s~tbst:rnce of the agreement 
as made. So if payment rrd d i c m  be plradcd, payment Iwforc the (lay 
enstains i t ;  a d  if thr  paymerit be pleaded post ( I ~ P I I I ,  although a time 
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~ ~ u s :  l,e ,111eged i l l  t i ~ ( .  plea, it  i u  certain the eTidence is not restricted to 
that t i ~ u ~ ;  101' die ~ul )~ta l ice  l a  the payniei~t, a i d  that i,- uot afiected by 
the oil ~ v l ~ i c h  it took p1:tce, unless, indeed. it he pleaded as a pay- 
1ne11t acklionlt.dgerl 1,y writirg, n-liich is relied or1 as an estoppel. I n  
statin5 a ca+e of uyury, either 111 a cieclaration or plea, the time must. 
, i c p o ~ ~ c ~ ~ n g  to the general rule, be annexed to each i ac t ;  and, further- 
Irioir, the time must be alleged, as far  as it enters into the description 
of the contract, because that  ia ii~dispelisable to the ascertaiiinient of tlie 

rwelpt  by oiic of rhe parties from the cJ11ier of excessive interest; 
( b 5 )  in other r-ords. to show thar the offenzc has in lam been corn- 

iliitted. The snm lent and forborrie, the time of forbearance, and 
tlie sulus receimci for intere,t must :rpl)ear in the declaration. Allen 1 .  

Perguson. 2: S. C.. 17. Arid in order to show the time of forbearance. 
the several d,tys oli uhich t l ~ c  l o ~ n  or the agreement for  forbearaiice 
was made. and that on ~ h i c l i .  according to the agreement, the payment 
was to be made, must ~ i c ~ c i w r i l ~  1,e attited. Uwal lg  the forbearance 
lr measured by the period betmen tlie day of the apreeme~it for for- 
bearance and the clay of payment; a d ,  therefore, ill that  cnze the d a ~  
of p a p e n t  is naturally stated, :~ccordin,g to the truth. to be that on n hich 
the fo~bcarance,  as stipulated for, expired. Ent if it  be wppo-ed. as 
may w l l  Imppen. that A. axes to B. f100, and that i t  is agreed bct~veel~ 
them on 3 January  that  for the forliearance thereof from that  day until 
1 July  f o l l o ~ ~ i n g ,  A. shall pay f10 on 1 July ,  and -1. does not pay the 
£10 on 1 July, but p a y  it on 1 h g u s t .  then the declaratioli must set 
forth 3 J a n u a r r  and 1 Ju ly  a? the period of forbenmncr agreed on and 
as that for  whicli thc f10 ~ a ;  paid, so ar to s h o ~  the cxcess of interest 
F o r  it ~ o u l d  not h r  correct to allege that the forbearnnce naq until 
1 August. although the payment \mi; oli that  day:  for the lmrties con- 
tracted for forlicarance of the principul u p  to 1 .Tulp. :~nd  the £10. 
though recei~etl  aftern ardi ,  n as received ns the price of the forbearance 
to 1 Ju lv  and not to 1 .Iug113t I n  that case the ( lay  of tlie payment of 
the m l a n  fnl interest. and the d n  of the cxpirntion of the forl~enrnnc~e. 
for u,hich it I ~ Z S  p n i d ,  11 onlil be different : and :~lthoiigh tlw ( ! n r  which 
determined the forbealaiice i n u ~ t  be iraly nlleqed in onlor t o  Ilic?slue thc 
rat? of interest, juct a i  :hc $11111 forl,orile and the .urn  aid for inte1e.t 
must a150 he t r d  alleged, 1-et there iq 110 q~c11 ~ ' c a w n  T ~ T '  I A 1 u ~ ~ t  
a, the day of receirinr the premium i h o ~ ~ l t l  be qet fort11 115th precise 

truth. That  forms no part of the contract of loall o r  forbearance. 
( 6 6 )  nor is requisite to measure the i11tere.t. I t  iq simp17 annexed to 

an allegation of the pavn-ic~~t of a e11111 of 111o:iey on :I certain 
roiltr:~ct. and, as in other c ~ c c s  of '111 allerred lmmient, tlielc is  110 

xariaace from the sltbstn~icc of it nhen the pay~neilt is ;llon.n to h a w  
h ~ ~ n  rnarle on n c!iffmant day from that a l l~ged.  but to t h ~  arnount men- 
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tioiled and for  the 1)nrposc mentioned. The Court, therefore, holds 
that the plaintiff did 111aintain the iisue on his part, notwithstanding 
the day on ~ h i r l i  the dcfendants received the usnrious interest was 
different from that stnted ill the declaration-it appearing that  the sum 
lent, the t ime of the loan, and the time for which it was forborne are 
a11 triily alleged. 

I t  is, indeed, further insisted tha t  the period of the forbearance is 
not properly alleged in  the declaration, because i t  extended to 10 May, 
1841. This  point i~ not stated in the exception to have been taken in  
the Superior Court, and, therefore, could not be insisted on here. Bu t  it 
is admitted that  i t  was intended to be stated, and agreed that i t  should 
be considered as I~aving been stated, and that if the Court should find 
anything i n  i t  the exception should be amended. Bu t  the Court is of 
opinion tha t  the declaration states the forbearance truly, according to 
the evidence; for, although the defendants did not actually receive the 
money into their own hands, so as to incur the penalty under the statute, 
nntil 10 May. there was yet, not a forbearance to that  day, but the pay- 
ment was exacted from the dcbtor on 4 Xay.  The forbearance to the 
debtor certainly terminated with the payment by him, which discharged 
his debt and put the money beyond his control, unless i t  had become his 
again by refusal of the creditor to receive it and his direction to the 
sheriff to pay it back. 

PER CURIAM. Judgment affirmed. 

SOPHIA HURDLE TI ar,. v. E. N. REDDICK ET AL. 
(87 

A had put into the possession of his daughter B a neqro woman named P. 
While in her possession she had two children. A then resumed the pos- 
session and continued it to his death, during which time P had another 
child. A aft~rmards died, and among other things bequeathed as follows: 
"I give and bequeath to my daughter B all the property I have heretofore 
possessed her with except negro woman P, which T lend her during her 
life, and after her death the negro woman P and all her increase to be 
equally divided among my daughter R's children." The executors as- 
sented to the legacy. Helcl. that after the dea th  of R her rhildren could 
not recover by petition any of these negroes: First, because, as to the 
negro woman P, the l e q l  pitate had vested in them and they might 
recover by action at law. Secondly, because, as to the issue of P born 
before the testator's death, they did not pass under the will to the chil- 
dren of R. "Increase" in the bequest of a female slave means only the 
increase born aftel- the testator's death, unless where, upon an apparent 
intent to incli~Je issue boin after the making of the will, or even that 
before, by an] anrlls or ~eference to a period from which the birth of 
the issue that is to pass shall be counted. 



Pclifion for a Icrclcy of certain ~ l a ~  es under the n ill of T i l l i s  Reddick. 
The testator 1i:rtl a tlaughtel named ('lariyw, n h o  interlnnrried with 
Noah Hurdle ahout the year 1520. Fliortl- afternardi  he put into the 
posseqsioii of the rhughtcr and her h u ~ l ~ r i t l  qeveral articles of permnal 
property. among nhich was a feinale d a r e  nauletl I'eany; and she con- 
tinued in thcir po.qei;ioll ulitil ihr  lind tno  c~liilclrcii named H a r r y  and 
Kate. I11 1825. or early in l > Z ! l ,  I-Ialcile aishctl to sell the negroeq. 
or Qome of his crctiitors threatened to cell them. ant1 the testator there- 
up or^ rewmed the l)ossesqion, and took the three liegroes to hi-: ovm 
h o u w  011 7 So\-cinbcr, 11-39, TYilli~ Reddick mad? his nil]. and tl~erein 

bequeathed, a:iiong.;t other thing;, as fo l1o . r~~:  "I giIe and be- 
( 6 s )  queath to nip dm~ghter. Clariwn Hurdle one cow and calf, and, 

also. all the property I ha1 e herrtofore po=cssctl her v i th ,  except 
lregro noman Penny. nhich I lend to her duriiig her life, and after her 
death. that nerro I'e1111y and tall her increase Le equally divided among 
my dauyhtcr Cllnrissa's cliildren." At the making of the will the testa- 
tor llad heen in po~qe-~ iou  of Perm!. Ilarry,  and ITatc for about a year 
or, perhaps, more, and n : ~ s  then in possessioi~ of them, and so continued 
until hie death, nliich happened in the smnmer of 1832. Between the 
date of the nil1 and the death of the teqtator I'enny had a third child. 
named Kittg. nllicll also the testator kcpt in his l)o-i.ezbi~n until hi? 
death. 

The tcstator gave thc recitlue of hi. estate to his nidow fo:. her life. 
and at her dent11 to be equallr tlirided Letmeen his son Edinund and his 
t v o  danrhtcr.. Clari,sa and ,lruesia. 

After tlie death of the teqtator. the defcndantq, \tho arc the excc~~tors .  
a w n t e d  to the 1rpac.y of I'cnnr to D r .  TTurille for iife, and delirered 
her :  but they cl iimed to retail1 the t l 1 1 ~  children, Tinrrp, Tiate, and 
Kitty. a. a ])art of the residue of the eqtate, and did -0. Xrs .  Hurdle 
has ~ i n c e  dicd, arid 1clft tlic p ~ . e w l t  pl:~intiffs, her only cliildren. and they 
h a ~ e  institute(1 this suit ag:tin-t t l ? ~  rst~cutol.: for Pelilly and her three 
children, ah07 e rne~itioucd, el:~iuiii~g them ulrder the limit a t '  lon over to 
them of Pemiy and her increase. 

The cai1.c .ilas henrd in tlie Supelior Court, on the petition and 
ansner, and the court tlecwed for tlie 1;laintiffi as to a11 four of tlie 
necroes and their profitq f ~ o m  the death of Mrs. Ilnrtlle; and the de- 
fendant.; appealed. 

RTFFTS. ('. J. 'The will is so imperfectly expressed tha t  it is  very 
difficult to j)ut a qensible and consistent construction on it, and 

(89) one cannot be sure that  a decision either v-ar ~ o u l d  be carrying 
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out the irltcrltioi~ of the testator. Indeed, we think it probable 
that the actual puqmsc in this case, if i t  had been cqressed,  o r  as it 
woi~ld have been clxnressed if the attention of the testator had bee11 
dravm to it,  will lrot be c+ectuated by the constructiol~ which we are 
obliged to put on this diqposition by the language used niid the settled 
principles of interpretation. 

As to the 11eg:o \r7oinan I'enny, herself, clearly the decree c a i ~ r ~ o t  be 
\upported No dotl.bt, she belongs to the plaintiffs; but die is their 
legal property, : ~ n d  111x7 be recovered from the possessor ill detinue. 
The assent of the eswutor to the gift for life to Alrs. Hurdle does not 
appear to ha re  been in any inanner qualified, :md a general assent to the 
legacy to the first taker inures as an  assent to the remainder-man, and 
thc executor is no longer liable to the r ema inh- inan .  That  is scttled 
doctrine. and has been very recently acted on in Howcll I ! .  IIoweZl. 
36 N. C., 526, ; i d  ilcheson 1.. ;McCombs, ibid., 455. 

There is  more doubt as to the three children; and, possibly, we may 
be disappointing the expectations of the testator as to the effect which 
he thought would be given to his words, while me are governed by his  
intention as expressed by his  words. But  we be l i c~e  this case must be 
determined by the general rule, that  "increase" means only the issue 
born after the testator's death. It may be carried back upon the ap- 
parent intent, so as to include issue born after the making of the will, 
or  even that  before, by any m-ords of reference to a period from which 
the birth of the issue that  is  to pass shall be counted, as was stated in 
Hurdle v. Ell iot t .  23 N. C., 177, and Xtultz v. Kizer, 36 N. C., 536. 
Rut there is no such word of reference here. "All her increase" means. 
in this case, no more than "increase" per se. I t  is  very clear that  in the 
gift to the plaintiffs the testator meant to give only such negroes, 
namely, Penny aud her increase, as were perionally given to (90) 
their mother for l i fe;  and it is probable that  he 1r1:ly have used 
that term "incre:m" because he thought that without i t  the future issue 
of Penny would belong to the daughter as tenant for life. Now, i t  is 
apparent that  the two children, Har ry  and Katc, born before the will 
was made, a re  not given by it to Xrs .  Hurdle fqr life, but are either 
given to her absol~itely or fall into the residue. For  the words are, "I 
qive my dari&ter Clarissa all the property T hare Izcrctofore possessed 
her with, exccpt Penny.  ~ i h i c h  1 lend to her during life." I t  is to be 
noted that the gift is not of such property as the testator 11ud put into 
the possession of the daughter. and was then in her possession; but it is 
of all property which he liad a t  any time before put into her pommion, 
though i t  might not then be in lwr possession, but w:ls in tha t  of the 
testator himself. That  is the operation of the word "heretofore," of 
itqelf. Bu t  that  i q  c o l ~ f i r ~ n d  bv the exception of Penny. for it is the 
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nature of an exception to take out of a disposition n-hat, but for the 
eliception, would pass by it. The  testator thus g i ~ e s  us to understand 
that he knew that his daughter would have Penny, under the general 
terms of the qift to her of all the pro pert^- he had theretofore put into 
her possesaiori; and, therefo:e, sirice 1'enu;v done  is excepted, and not 
her t n o  c h i l d ~ e ~ l  then born, and that liad been with their motlier i n  the 
possession of the daughter, the coriclusion logically followa that those 
t ~ o  chilclreli cannot be embraced in the exception, hut nere left, under 
the operdtion of the previous disposition, ill abqolute property to the 
daughter. Indeed, it may ~ ~ 1 1  Le supposed that nhile the testator xu. 
in view of his son-in-law's iniprudence, making wme l ,ern~anent pro- 
vision for his daughter's children ill the lcequest of l'eriny and her sub- 
sequent issue, he thought it bur right to k a l e  to the daughter herself and 
her husband the t n o  young negroey cot only a<  a pro\i.ion of hi; 

bounty for them, but as juqtly their right in leniuneration fol 
(91)  their care and nurture of them at  thrir  birth :11d for some tears  

afterwards. I f  that  be the correct T iew of thr  will, those t w ~  
ilegrocs still belong to the dauphtei's executor, as the executors of the 
father never assented to the legacy as regards them, and they were not 
reduced into the possession of the husband. But  if that were not the cor- 
rect interpretation of the clause, and Har ry  and Tb te  are not given ill 

entire property to 31r.. Hurdle, then they are not given to hcr a t  all. 
as the gift to her is of Penng norninatirn, and she only gets her increase 
as inclndcd in Penny herqelf, that  is, such aq should be born after the 
will went into effect upon tlic death of the testator. I f  Xrs .  Hurdle 
was not to have them, we cannot think the testator meant the plaintiffs 
should, because the plaintiffs are to have nothing m t i l  their mother's 
death. and ~ v h y  postpone their enjoyment of theqe tn-o s h e s  until that 
event, wlien the mother v a j  to h o e  no benefit from them? I t  is not 
natural that thoqe two cliilclren should Ibe separated from the mother in 
their infancv and kept as an unproductirc part  of the general residuum. 
Besides, the gift over to the plaintiffs i; not upon their mother's death. 
whereas the re-iduum is to belong to the testator's ~ v i d o ~ v  for her life, and 
then be dirideil betn7ecn Xrs .  Hurdle n11d t ~ o  other children of the testa- 
tor. I t  ii: not necescary non. to s n -  nhethcr those two negroea helong to 
Mr.. Hnr i l l r ' ~  r cpwwi t :~ t i \ e  or fall into thc reqidue of the teqtator's 
eqtnte, as. in cithcr cn*e, :he p l~ in t i f f s  have no right to them. StilI 
nealicr ic the clninl tc Tcitty, ~ ~ h o  ncaer n n i  in posqecsion of IIurdle. 
but n a s  h o ~ n  after the testator v w m e d  thc poqsession of Penny, and 
remained ill his poscesion to his i1e:tth. Clearly, the plaintiffs' mother 
did not take that nepro. either ab.olutely or ior  life, and unless she had 
taken in thc latter manner the plaintiffs, ar ha. been already mentioned. 
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mere ~ o t  intended to take, as  f a r  a> we can see; and t h e ~  cannot take her 
under the term "increase" merely. 

The  decree must therefore be reversed and the petition dis- (92)  
~iiissed; and the plaintiff.. must pay all the costs. 

PEX CURIA~I .  Reversed. 

EDJIUNL) C L A Y T O S  v. A S S  D. LIVERMAN. 

1 Where the question ir whether an instrumcnt of writing is a testamentary 
papcr or a deed, it becwnes a fact to be proved by all kinds of evidence, 
by which, in law, any other fact may be established. The evidence which 
arises from the face of the instrument may be aided or opposed by evi- 
dence nlzunde. 

2. Therefore where A and B, by an instrumcnt of writing, "gave and be- 
queathed" to C certain slaves "lo have and to keep the aforesaid property 
a t  our death," and it mas proved that the donors intended this as a deed 
of gift, and so signed, sealed and delivered it: Held. that this -&-as a deed 
of gift and not a testamentary paper. 

3. The plaintiff having recovered one thousand dollars as damages for the 
detention of the slaves, whereas the damages laid in the writ and decla- 
ration were only two hundred dollars: Held,  that the plaintiff might, in 
the Supreme Court, anlend his writ and declaration so as to state the 
damages at one thousand dollars, he paying all the costs of the suit. 

APPEAL from WASHINGTON Fal l  Term, 1846; Pearson, J 
Detinue, brought to recover the three negro slaves mentioned in  the 

suit. The plaintiff proved that  Patsey and Sally Liverman were for- 
merly the owners of said slaves. I Ie  then offered in evidence the instru- 
ment annexed, made part  hereof, and marked A ;  he introduced C h a r l e ~  
McClees, a subscribing witness thereto, who proved that  Nancy 
XcClees, the other subscribing witness, was dead; that  Patsey (93) 
and Sally Lirerman, the signers of said instrument, sent for him 
and told him they wished him to write a deed of gif t  of the slaves and 
property in said instrument to the plaintiff, they being a t  tliat 
time the owners and in the possession of said slaves and property; 
that he drew said instrument, and read it oyer, iucluding the 
attestation clause, "Signed, sealed, and delivered in presence of"; that 
they then sipned and sealcd it, nnd he m d  said Sancp ,  at their request. 
witnessed i t ;  tha t  all this was done in the presence of the plaintiff an(! 
qaid Patsey and Sally;  he further stated that  he did not recollect mhether 
the instrument was left on the table or whether i t  was handed to the 
plaintiff or  to snid Patsey and Sally. The plaintiff then introduced 
other evidence of the delivery of the instrument as the act and deed 
of the snid Patsey and Sally. The plaintiff was then permitted to read 
the instrument, whereupon the defendant objected that  the instrument 
nTaq not a deed. but was testamentary in its character. The testimony 

71 
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proceeded, liij I1o1io1. .l ~ ( l y e  l'acc, son, resen ing ihis question. The 
plaiut~ff then proved the value of the slave., that the defendallt had taken 
possei~ion of tllel~i, and liad tlieru In liis posses4011 at the bringing of t h i ~  
action ; he ~1.o  ploxtd the x slue of their hires for the titiic they had 
bee11 det~iined. L ~ I I ~ ~  t h t  the actio:~ w a s  brought ~ ~ i t h i n  a liio11i11 or t ~ o  
after the detainel. tLe dc~tairier ha\ ing lieen since Patsey's and Sally'> 
death. I l i s  I-Iol~or. .Ticciyc. l ' r u ~ i o n ,  after exp la i~~ ing  to the jury the 
requiiites of :I d w d ,  left it  to the j u r r  to -ay nhetlier the said instriimel~t 
had ?ver bee11 del i~ered  by the ~ igne r s  to the plaintiff :rs their act and 
deed : if so. the jury nere  instructed to finJ for the l~ ln i l~ i i f l ;  if uot, for 
the tlefrlid:~nt. 1-~idr~r these instruc5ons the jury found for thr  
plaiutiff. Upo11 the questiol~ rezerred, hi% JIonor n a s  of opinion 
that a<  tlie illstrumelit contained words whicl~,  if in a deed. were suff- 

cient to convey the slares and property therein to the plaintiff, 
(91)  and tlie jury having found the execution of the instrument as 

the act a d  dced of the signers thereto, it  was and had the force 
and effcct of n dced. and did convey the slaves and property in it men- 
tioned to the plaintiff. A judgment n-aq rendered for the plaintiff, and 
the defendant appealed. 

(il. > 
(Instrument 1cfe~red to . )  

Know a11 nien by thew presents, that I, Patsey Liverman and Sarah 
Liverman, do, for the good-will and divers good causes n~hich we hax-e 
not mentioned, have giren ar d bequeathed to E d n ~ a r d  Clayton the fol- 
loving articles, to n i t :  First, me give and bequeath 50 acres of land, 
which T-ie p ~ l c h a s e d  of r r i a l l  Spruil l ;  also one negro woman by the 
name of Phillis. one girl G r i ~ ~ i ~ y ,  and one bop by the name of Robert, to 
h a ~ e  and to keep the aforesaid property. at our death, free and clear 
from any entllralliller~t~ ~vlmter er. 

I n  testinlolly nhereof n e  h : ~ r e  hereunto qet our hands and seals, this 
28 July.  182L. (Signed h r  the donors.) 
Signcil, scxlctl arid dclivcrecl 

in the preiellce of 
I Signed hv t n o  witne=eq.) 

DAXIEJ, J .  F i n f .  the i u c l ~ e  decided that the instrument of writing 
under n l ~ i c h  the r h i n t i f f  claimed the three .lave? mas not a testamentary 
paper. We concur i l l  thc opinion dtlivered hr his Honor. When, as 
to the e ~ t ~ n t  of e c t n t ~ .  or the particulnr limitation of estate? in  a deed 
or will, the intention of x testator. or the intention of the maker of a 
aped, i~ to be nscertninerl, the Conrt must decide t l j ~ s  qi:wtio;l onl r  npon 
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the face of the instrun~ent itself. Rut ~ ~ h e n  the cluestion is whether an 
instrument of writing is a tertamel1t::ry 1)aper or a dred, i t  becomes 
a fact to be proled by all kinds of evidence by which, in law, any other 
fact may be established. The evidenre which arises from the face 
of the instrument may be aided or opposed by e~it lence ui iuude.  (95)  
The language of this writii~g, except the word "bequeathed," and 
all the incidental circm~lstances in making it, are those which really be- 
long to a deed. The three slaves to pass by the instrument to the plaintiff, 
on the death of the donors, is a circnnistance (since our statute) applica- 
ble either to a deed for slaves or to a last will. But the subscribing wit- 
ness deposed that the douors told hini that they wished him to write a deed 
o f  gift to the plaintiff for the property mentioned in this instrument; he 
wrote it, and then read i t  over to them, and they signed and aealed it, 
and he witnessed i t  a t  their request. And then there was express evi- 
dence, from other witnesses, that  Sally and I'atsey Liverman delivered 
the instrument as t h e i r  dced. The whole of the evidence is, in our 
opinion, quite satisfactory that  the donors intended to execute a deed, 
and not a will. And although this Court has heretofore decided that  
the donors could not nialre a joint will, yet there is no dispute but that  
they might make a joint deed of gift, and that  the separate interest of 
each of the donors in  and to the said slaves would pass by the deed to 
the donee, by force of the statute, on the death of the donors. That  the 
instrument cannot i n  law operate as a will is another strong reason why 
it should be regarded as a deed and as having been intended by the 
parties to operate as a deed, passing vested interests and operating 
immediately. 

Spcondly ,  the law upon the question of a delirery of the deed was 
correctly stated by the judge to the jury. With out repeating his 
charge on this point, i t  seems to 11s to be right, according to the princi- 
ples laid down by this Conrt i r ~  X o o r e  u .  Colli?ts. 15 N .  C., 354. The 
damages assessed for  the detention of the slaves aniount to $1,000, while 
those laid in the writ and cleclaration are onlv $200: arid the counsel for  
the plaintiff have moved for lcave to amend'by enlarging the sum laid. 
The cases are that  he may do so;  hut 11c I I I L I ~ ~  pay for the priv- 
ilege all the costs of the w i t  in thi? m ~ d  the other courts. Grist (96)  
1 % .  H o d g ~ s .  14 N.  C., 195. Upon the rerord as amc~lded the judg- 
11icnt will then be affirmed, except as to the costs. 

PER CURIAM. Affirmed at costs of plaintiff. 

C;ted: Owtlaw a. H u r d l e ,  46 N.  C.. 167;  Parsons zT. N c R r i d e ,  49 
N .  C., 100; B o n d  v. C o k e ,  71  N .  C.. 9 9 ;  Dnvis 1.. R i n g ,  89 N.  C., 446: 
K g ~ r t o n  11. C a r r ,  94 N.  C. ,  658. 
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1. -1 grand juror, on the  t r ia l  of a n  il~dictmen:, n;a:,- 'uc c-cmpelletl to disclose 
what xvas gil-en in eri(1inc.p by a u-i : : les before t h e  grsnd jury. 

2 .  Although a !;risoncr, on his exaniination, rh;l! 1101 h a r e  h i s  exan~ ica t ion ,  
it' given on ( ~ a t h ,  read against  him, yet where a grand jar:- a r e  investi- 
gating a n  offen~e.  n-irn a !-is\\- to  discover the  perpetrator,  and the  per- 
?(;n n1:c; wzs s~i?rcrlt?cnli!- iadi:tcci x n s  examined before them on oath 
ar:tl chnrgeci ;i~oti!r:. x ill: ihe  t.omniisric.il of the  offense, th is  examina. 
tion m:Iy be ;.i\-rln in e l  idcnce apainxt ; he  prisone:, on t h e  tr ial  of his 
indictment. 

APPEAL frolli SLV HANOV)~:  Full Term, 1x16  : ,\ettle, J. 
The p~isoner  v a s  indicted for the 111:lrder of F rank  DeSilva. The 

l~omicide occurred ill JJTilniington, during the term of S e ~ r  Jlanover 
S u p e ~ i o r  Court, and the grand jury ther; iriipaneled nere  engaged in 
m inqlliry as to the circmn~tances, c l ~ r a c t e r ,  and perpetrator of the 
,ict. At the instance of the grand jury. 13rongl1ton TW-; sumnloned and 
,worn in court and sent to them as '1 ~ritnesq. On the trial of the 
p r e ~ e r ~ t  indictment Bfr. S a ~ a g e ,  who mas a t  the time the foreman of the 
grnnd jury. was called as a xitness for the State to proTe that  the 
prisoner. on his examination before the grand jury on tha t  occasion. 
charm1 one Gonzales r i t h  the ninrder of IleSilva. The  counsel for the 

prisoner objected to the examination of Mr. Savage as to any 
( 9 7 )  nmtter that  occurred before the grand jury. But the court re- 

ccived the ~ i t n e s s  for the purpose to ~vhich he was called; and 
he stated that  the prisoner charqed Gonzales with murder and betrayed 
unusual anxiety to fix i t  q o n  him. 

On the part of the State further evidence was giren that  DeSilva kept 
a shop in TTilmineton, and had some money on hand, and that  on the 
night preceding his death the prisoner was entirely without money, but 
immediately afternards had :r,oney and made xn ostentatious boast of it, 
and t i  eated his acquaintances a t  sereral tippling .hops, and when ar- 
rested, six days aftcrxards, he still had $14 o r  $15 about him, and also 
had t ~ ~ o   purse'^, a cap, and a pencil case that  belonged to the deceased 
a t  his d e ~ t h .  And it n as further giren in eridence tha t  the deceased vTas 
in the habit of wearing a r inp on one of his fingers, but that  when the 
dead botiy Tras found the ring n w  gone, and tha t  the prisoner, who had 
never n-orn a ring before. v a s  seen, two or three days after the homicide, 
with iust such a r inc on as DeSilva had usually worn. 

J f t e r  the conviction of the prisoner his connsel mored for a v e n i r ~  
de nor0 bccnuv the evidence of Saraqe was improperlr receired, and 
becmicr t h ~  coin-t o1qE.t to ha re  instructed the jurv to place no reliance 
~ h a t c ~ e r  in t h ~  r1i:rrcc on t1,e pr icone~. '~  ~)crl iniary condition, as that 
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might have taken place in many ways, uor on the possession of the pris- 
oner of the several articles before mentioned. The motion was refused, 
and from the jndgrnent of death the prisoner appealed. 

4ttorncyGeneml for Ikp dtute. 
Strange for defendant. 

RUFFIN, C. J .  By the p o i i c ~  of the law grand juries act i n  secret, 
and, with a view of snstaining that  policy, it  is prescribed that  a .  
g r a d  juror shall, ai~iongst o~l ier  t l i i~~gs ,  swear that  "the State's (98) 
counsel, your fellonj, and yo~ir. own, you shall kept sccret." The 
whole serise ill wl~irli those words are to be recei\ed, or the duration of 
the secrecy imposed, we do not find accurately statell by any ancient 
writer on tlie comnlon law. There are sorne reasons for the rule which 
are  obvious enough; and, as  f a r  as the public interests can be subserved 
by it, the secrecy o11ght to be kept riot only while the grand jury con- 
tinues impaneled, but i t  ought also to be subsequently observed. The 
principal-ground of policy is, no doubt, to illspire tlie jurors with a 
confidence of security in the discharge of their responsible duties, so 
that  they niay deliberate and decide without a n  apprehension of any 
detriment from an accused o r  any other person, but be free "true 
nresentment to make." Therefore i t  is clear that  a t  no time nor 
upon any occasion ought a grand juror to make known who con- 
curred in or opposecl the presentment, as the power to do so would or 
might i n  sorne degree irripaii. that  perfect freedom from external bias 
which a grand juror ought to feel. I t  is probable, likewise, that  another 
ground is that it might lead to the escape of criminals, if their friends 
o r  others on the grand jury mere a t  liberty to make known the institu- 
tion and progress of an  inquisition into their guilt. But  as that  reason 
can operate ,only while the eccused is a t  large,.it would seem that, as 
f a r  as the rule depends on that, it would not be obligatory after his  
arrest. We think, too, that  in furtherance of justice the law may have 
intended to forbid a grand juror from giving aid to one indicted, and 
thus found to be probably guilty, in his efforts to defeat the prosecution 
hy publishing the evidence before the grand jury, and thus enabling him 
to counteract it, perhaps bg foul means, after he  knew where the case 
pinched. That  would he betraying '(the State's counsel," which is  
necessarily opened to the grand jury. But that  is the immunity of the 
public, and not the p r i d e y e  of the witnew: and, therefore, it  
mould seem that  the rule & o d d  create an obligation on tlie con- (99)  
science of thc jnror and be cnforced bv a conrt only when the 
public justice may be ndvanced by it, and that  it cannot he urged by the 
witnew himwlf. when i t  would defeat justice and thus encourage wit- 
nesses hcfore thnt bodv to commit perjury, by false statements or  the 
cuppression of thc t ru th :  for  i t  is obvious that  if grand jurors are. 



tllrough all time and to all purposes, pro!lihitcd fi.0111 tiisclosing and 
proving t l ~ e  t e~ t i i~ iony  of witnes-es before them, there is a perfect exemp- 
tion fro111 te11ipo1-a1 l~enalties of perjury 'uc.fo~.c a grand jury. l 'he cori- 
sequeuces of s i~ch a cioct~,ine \\oldti I ~ c b  ; ~ i a r l ~ i i i ~ g ;  for, beuicles the danger 
of ternpting the n.itiicsscx to c.c~niiiiit so great ;I crir~ic withuut the fear of 
puuis!~n~t.:~t, grand juro1.s \ ~ o u i d  h a ~ e  110 credible evidence ou which to 
act, oil i l ~ e  one hand, a~i t l  the citizeil, 011 the other, would be deprived 
of one oi' liia iuojt boasted a i d  \.aluable proteetioils agaiust arbitrarj. 
:~ceusatio:is a i d  arrests. I t  would be extraordinary were witnesses thus 
ellabled to perjure themselves n ithout lezpoii4bility. Yet n e  ha \  e not 
found in the books an instance of all indictnient for  a perjury before a 
grand jury, and the test-niitera leave it doubtful how fa r  i n  prii~ciple, 
as they untlerstand it, i t  is coinpetcut to proie n h a t  evidence was giien 
before the grhnd jury. I n  th is  State there ha3 i ~ o t  been :I prosccutioi~ 
for such a perjury mithin the experience of either of the judges sitting 
here. We are, howe~er ,  informed by a gelitlelnar~, formerly emi- 
nent at the bar and afternards on the bench, Judge Cameron, that there* 
mas, before 1507, in the Superior Court for the district of Morganton, 
a prosecution for perjury committed before a grand jury, in which the 
oath taken by the defendant was proved by the grand jurors, after 
objection taken, and there was a conviction, followed by punishinelit. 
But evidence has bee11 frequently giren, without exception on the cir- 

cuits, as IT-e ourselves know. in  order to discredit a witness, that 
(100) his testimony before the g r a d  jury differed from that in court. 

The judges:  ha^ e not caonsidered the rule as designed for the pro- 
tection of \vit~~e*ses, but for that of the grnlld jurors, and in  furtherance 
of the lmblic instice; m ~ r l  Tve o w l  that our minds are inclined to adovt 
that conclusiorl: especial17 as in the modern case of Rex v. ST'atson. 
32 Hone11 St. Tr., 107, L o v d  E l l c n b o r o ~ r q h  allo~ved a witness to be e x a m  
ined as to a part of his eridence :md actions before the grand jury, and 
said that, though doubtful himself, he did so up011 the authority of a 
previous decision, of which, honewr.  11e did riot give the name. It 
seems to us that  the nitness has no privilege to ha re  his teqtimong 
treated as a confidential conlmunication, but tha t  he  ought to be con- 
sidered as deposing under all the obligationq of an  oath in a judicial 
prweeding. and. therefore, that the oath of the grand juror is no legal 
or  moral impediment to his solemn exaniination, under the direction of' 
n court, as to the eridence before him, whenever i t  becomes material to 
thc administration of justice. But m need not go that  length a t  present. 
for there mas no attempt to go into the evidence of this prisoner before 
the grand. jum in detail. but nicrelv to prore that  he appeared as :r 
vitness and charged the crime on one Gonzales. Tha t  rras i n  substance 
vha t  v a s  donr by Lord R ~ n l l o n  in SLIJX-P~ T .  Dunbar, aq the caw i q  stated 
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in 2 Selw. K. I'., 815, who required a grand juror to state that the de- 
fendant mas the prosecutor of an indictment before the grand jury. 

The counsel for the prisoner took the fnrther ground here, that  i t  was 
incompetent to proye the e\idence of the prisoi~cr, bec:luse it was in the 
ilaturc of a confessio~l, v\liich c7ompclled by all oath, mas not I-olnntary. 
It is certainly no objection to the el-ic!crlcc merely that  tlle s~atement  of 
the prisoner was giren by hini ar :r witness under oath. H e  might have 
refused to answer questions, when lie could not do so without criminating 
hirnself; and the \ ( ~ y  qroulid of that  rule of lam is that  his answers 
are cl~enird ~ o l u n t a r v  a r d  inav hc used afterwards to crimiuate 
or charge him in auother proceedil~g, a d  such is clearly the law. (101) 
2 Stark., 28 ;  l'l'heatcr's case, 2 llood. Cr. Cas., 4.5. But  i t  is 
true, if n prisoner. mlder esalniilatioli as to his own guilt, be sworn, his 
statement is  not e d e n c e ,  because the statute, Rev. Stat., ch. 35, see. 1 
(which is taken from that  of Phil .  S. K), intcntlcd to Ic:~w the party 
free to admit or deny his guilt. and tlle oath deprives hiill of that  
freedom. 2 Ham~k. PI., 6, ch. 46. see. 37; Bul. N. P . ,  242. And we 
think it n a s  also properly decided in  Lezuis's case, C. C. and I)., 161, 
where a nlagistratc was eugagctl in the irivec;tigatioli of a fclong. and 
no one in part ic~llar  was then charged n i th it. and the prijoner and 
other persons lyere surimlonctl and sworu as n i t n e ~ e ~ ,  and tlle prisoner 
gave e7 idence upon which lie ii as committed for trial, that his esamina- 
tion wns not atlniissible rgaiil~,t h im;  for, I)laii~ly, i t  was a c:m within the 
reason of the statute, wl~icll conlcl hc coinpletelv c~ a d d  if, instcad of a 
direct exa~~l ina t ion  of :I rnsl~erted person, there could be a general inqui- 
si t ioi~ and e \ r r y  i ~ ~ d i \ i t l u a l  11iadr to betrxy h i~~lsc l f .  Fo r  that  reason 
+he Court ~ ~ o ~ ~ l r l ,  in thiq case. have held that the evidence given by the 
prisoner could not hare  bccm nsed ;!gainst him if i t  purported to confess 
hi., p i l t  nliil t h ~  grnnd jnrj- Iliad foundc(1 a presentmcnt on it ; for the 
procccdinp brfore the grand jnrp a t  the time lT::-as in its nature inquisi- 
torial :rnd the witness v a s  ns much the object of it as any othcr person. 
Rut it is  :iltorether :I niistalie to call this evidencc of a confession bv the 
prisonc:-. I t  hnr: nothing of that  charxcter. I t  was not an admiwion 
of his onn guilt. but, on the contrary, an arcusntion of another person. 
T h ~ t  it T : I ~  pleferrccl on onti1 in no way detracts from thc inference that  
may l v  rlr:tnm from i t  n n f a ~ o r a b l ~  to the prisoner, as heing a false 
acci~sation nqninst another. and thns furnishing, without othcr things, an 
:~rgnmcnt of his own guilt. 

There was, in our opinion. no error in receiving the midenre. 
There is no exception that the presiding jndge directed the jury that  

the law, under the circulnstanccs stated, raised a presumption 
of the prisoner's guilt from the possession of the money or of (102) 
the goods proved to ha re  belonged to the deceased; nor that  he 
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did not leave the weight of thcse fncts fairly to tlie jury. But  the excep- 
tion is that his Honor did not instruct the jury that  the circumstances 
were entitled to no \\eight, and, therefore, that  they ought to disregard 
them altogether. Now, certainly, thoqe are circumutanccs tending to con- 
nect the prisoiier with the deceased at or about the time of his death, 
and the judge could not take i t  on hiniself to say that, notwithstanding 
those circumstances, the prisoner TTas not concerned in  the death, as i t  
was the province of the jury to determine how far  they proled the fact. 
Indeed. if i t  had been proper that the court sliould have given any 
adrice to the jury 011 that  point, Tve must say that  the circumstances, so 
far  from not being entitled to any el eight, are cogent evidence and raise 
a very high tleqree of probability that  the prisoner committed the 
murder. 

The Court is, tberefore, of opinion that there ought riot to he a venire 
de novo. 
PER  CURIA^. No error. 

Cited: S. v. 1-ozrng, 60 S. C., 126; 15'. v. Xatthews,  66 N. C., 110; 
8. v. Rowe, 98 Y. C., 63.1; S. 1 ' .  Jlallett, 125 N. C.. 723, 729; 8. v. 
Parker, 132 N. C., 1018. 

JIILTOS HUDGINS v. JOSIAH PERRY 

An implied ~ a r r a n t y  cannot extend to defects which are visible, and alike 
ivithin the kno~ledge of the vendee and the vendor, or when the sources 
of information are alike open and accessible to each party. 

-?LPPE.~L from P E R Q L ~ ~ A K S  Spring Term, 1846; Bailey, J .  
This was a special action on the case. The  facts are as follows: 

One Stephen Elliott, being indebted to James C. Skinner by bond, 
(103) proposed to pay i t  by a bond or note which he held on the defend- 

ant. To this arrangement Skinner assented, so f a r  as to agree to 
wait for his rnone.7 until Elliott could recorer the amount due him 
from Perry.  Tlie latter, not wishing to be sued, proposed to Elliott and 
Skinner to furnish Elliott with a note upon which suit might be brought 
to the use of Skinner. To this both Skinner and Elliott agreed, but 
the note of no particular pelson v a s  mentioned. Subsequently, Pe r ry  
bronght to Elliott a note given by Joseph Gordon and payable to 
Exuni Elliott & Co., upon which Stephen Elliott caused a writ to issue 
in the name of the payees. and i t  was by his direction indorsed "To the 
use of James C. Skinner." Gordon's note v a s  not indorsed bv the 
payee., and ~ r l l r n  indgment was obtained and tlie m o w 7  collected. 
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it was paid to Skinner. The latter was not present when S. Elliott 
received the Gordon note from Perry, and, when informed by Elliott oi 
what had been done, refused to receive i t  iu payment of Elliott's note 
to him, but agreed, if the lnouey upon i t  mas collected, he would receive 
it and credit the note in his hands. The  parties, Elliott and Skinner, 
did not exchange notes, but the uote due by Perry  mas retained by Elliott, 
who, after Skinner's refusal to receive absolately the Gordon note, trans- 
ferred Perry's note for :I valuable consideration to the plaintiff i n  this 
action. The defendant, i n  discharge of his  note, passel to the plaintiff 
the receipt which had been given by an  attorney in whose hands the 
Gordon note was, and who mas to p rosec~~ te  the claim to judgment. 
The attorney's receipt is  in the following words: "Received 11 August, 
1843, of Josiah Perry, Esq., one note, executed by Joseph Gordon, pay- 
able to Exurn Elliott & Go. for $101, upon which suit & brought in 
Perquimans Count. Coiui-t, which I am to prosecnted to judgment." 
This transaction took place between the plaintiff and the defend- 
ant while the snit ma.; pending on Gordon's note, and a t  the same (101) 
time the plaintiff snrrendered u p  to the defendant his note. The 
action is brought to recover from the defendant the amount of the 
judgment against Gordon and which had been received by James C. 
Skinner. Upon an  i n t i m a t i ~ n  from the presiding judge that  the action 
rould not be sustained. the plaintiff submitted to a nonsuit and appealed 
to this Court. 

Jordan and Heath for plaintiff. 
A. Moore for defendant. 

KASH, J. We concur with his Honor, that the action cannot be sus- 
tained. I f  the defendant l ~ c l  received the Gordon money, i t  would have 
been received by him to the use of the plaintiff, and the equitable interest 
conveyed by him to the plaintiff \voulcl have been a sufficient considera- 
tion to support the implied promise to pay. Bu t  here the money has 
been received by Skinner to his own use, thong11 wrongfully. The plain- 
tiff's declaration contains two counts, the first npon a warranty of title 
and a riqht to transfer, the second npon a mere contract that the claim 
thereby transferred was good and collectible, and qhonld be collected for 
the use of said Hudgins. The  breach assigned in the first count is that  
the said Pe r ry  h:d not thrn good right "to pass to said FTndgins wid 
receipt and note and to authorize him to receive the amount when col- 
lected, for that  prcviouq to wid contract said Perry,  the defendant, had 
duly passed said note to one .Jnmeq C. Skinner. and authorized him to 
receive the money, when collected, to his own nse." The breach as- 
signed in  the second connt is  the same. The answer to the hreach in 
each connt is the wine, RS each connt and each breach is substantially 
the same. A4n implied warranty cannot &end to defects which are 
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~ i u i b l t ,  apt1 :{like viitLin tile ];lion-ledge of the  ~ e n d e e  arid the  
(10.5) ~e i i i lo r ,  o r  nlieii tlic -ources oi i~lforlii:iticn a r e  a h k e  open and 

accessible to each parLy. &re, f rom tlic leccipt of the attorney, 
it was obvious t h a t  Per ry .  t l ~ c  Iiolder, hail 110 l e g d  title to  the Gordon 
note. T h e  note w:i~ l~ayable  to &urn Ell iot t  h- Co., riot asqigned by 
them, and tlie suit J ~ a s  in the  name of the  firm. P e r ]  y, therefore, upon 
the faccx of the i l l s~rument ,  liar1 110 legal r ight  to  it, lior could lie so 
transf'ei i t  a<  to clotlie hi.; aqsigr~ee n i ~ h  a n y  legiil interest. Tlie im- 
plied nar ran tv ,  t h e f o l e ,  did not arise, fo r  there IS no prcten-c of any 
f raud  011 the p a r t  of the ciefentlniit Per ry .  I t  is  e ~ i d c n t  a l l  the parties 
rniqtook the nature of their right.. T h e  legal ti t le to  the Gordon note 
ne \e r  passed out of Bxuni El l iot t  6 Co., a n d  they Mere tlie only persons 
n h o  had i n  Ian a ri21it to 1rcei ie  [ h e  rlioiiey upon  it. \\'hea Mr .  Skinner  
r e c e i ~ e d  i t ,  lie r e c e i ~  ed it to  their  nsc at  law, :in;[ a t  la\v i~ a n w e r a b l e  
to t l~c~in.  I t  i, T e rv plain !lo\\ the difficidty ha-; ::lisen. Tlie contract. 
or agreementi Letneeri P e r r y  and  Stcplien El l iot t  and Fetweeii the la t ter  
: ~ n d  Sliiiiner n e l c  inclioate and  ntr-er executed. S. Ell iot t  accepted the 
(hrdc11 note only up011 m11~1itimi that  i t  ~I loul t l  scrve to discharge his  
ticbt to Skinner, a n d  I'crry transferred only n i r l l  the view t o  p a p  his  
dcLt to Elliott .  V11cn the latter appriced Skinner  t h a t  t h e  Goidan 
iiote n : ~ s  r e c e i ~  c~ti :tnd put  ill c l i i t  Ioi hie b e n ~ f i t .  lie refused to receire it  
111 pa,mnmt of l ~ i r  r l a i ~ n  :~er i l i s t  E l l i o ~ t .  ~ l i o  theren lmi  returned i t ,  
t l o l ~ b t l e ~ ~ .  to I ' c r y :  fo r  thc attolirm',- ~ w r i p t  is  g i ren  to Per ry ,  the note 
bciilg lec t i rc t l  fronl him.  Corlqidei i:ic the contract h e t ~ ~ e e n  him and 
Sliiil i~er a t  ail clitl. Elliott, v h o  .till r c t a i l ~ ~ v l  hi3 note on Pcr ry ,  f o r  a 
ia luable considc~ntioii  wld or : ~ s c i ~ i c d  i t  to the  l,laintiff, and  P e r r y ,  
upn71 the p a y n ~ n ~ t  of it  IN ing  6 e n 1 a ~ d c d  bv IIndginq, rnicht n ell consider 
lii, i i i~l iontc  co~i t roc t  n i r h  El l iot t  a t  a n  end. n q  i t  ccrtainlp waq. K O  
l c g d  title to t11c Go1 rlon h l t l  h a d  cver pa.;sed to ?d!iott. ::lid the  purpose 
for n.l~ic.11 it  hat1 licc~i deli\-crcd to  1:im I i a ~  ing  fxiled, and  it  h a n n g  beer? 

r c t ~ u n c d  to llim 1 x- Elliott .  and hi.; note aq.ienec1 to IIuclpina. he, 
( 106)  the defendnnt. TY:I.: ~ i l t i l ~ l ~  a t  lil c r ta  to  liialie 15llat use of i t  he  

could ill m e r t i i ~ c  the  dei:lal\d npon his  note :painct  himself. 
For that  purpocc it  lint1 d n ~ i b i l ~ q s  11cm t~fin*fei  re  l to  h i m  bv the  o ~ i g i n a l  
onmerq. H e .  therefore. 11:ltl frill right to t ransfer  hi-- q n i t a h l e  interest 
to the  plaintiff. R i ~ t  t h t  did not i n  l a w  autliorize the plaintiff to receive 
the nlonev nLcn collected, nor  hnil P e r r y  qnch right.  W h e n  Skinner  
r c c c i ~ c d  i t ,  hc r e e e i ~ e d  i t  to  t h ~  uce of Exurn Ell iot t  & Co., n h o  were the  
lepnl ovnem. As. h o w w r .  E x i ~ n l  El l iot t  & Po. l av  n o  claim to the  
mone;r. thcrc cannot br  a donbt hut  tha t  before m o t h e r  t r ibunal  the  
rights of the plaintiff to tlic m o n e r  w o d d  he recognized and  enforced. 

RTTFFIK. C. ,T. T h e  declarntion contains three counts. T h e  first is 
fo r  niont>;- had  :lnrl i . ~ t ' ~ i \  ~ 1 .  :ilicl the  other t ~ n  a re  n p o r ~  special promises. 



The second is, ill sitbstarlce. that the defendai~t was inclcbted to the plain- 
tiff by bond, and in considcr;ltion of the aeceptmlcc of the same hy the. 
plaintiff in payment of the h i d  :ind canceling the bond, the deferld:ri~t 
passed :rnd :~ssigneti to the plni~ltiff a lwomi~.;ory note made by Joseph 
Gorclon and rjayahle to Exu i~ l  Elliott h. Co. for $101, n.1lic.h wid ~mt,e. 
was tlieil in the l lar~ds of ,I. 11. Xsquirc, all attorney at lati,  who had 
before imtlertaker~ to bring sn;t on t l ~ c  ~ m t e  irntl obt:~iu judgment there011 ; 
and that thv defel~dar~t.  iipo~l tlrc cwnsideration :~foresaid, nndertook 
::nd that, notwith-rantling any act or t l l i l~g done or ~iiffered 
by the dcfei~tl:~nt, lie hat1 good light to p : ~  ant1 nqsigli to the plaintiff 
the said note. ;lnd that  thi. plaintiff i l~ight  iuid sho~llil rcceire to Ilii: ow11 
usc the burn for \ ~ h i c h  the said note was given. Lt then lays a breach 
that the t l e f e~~da~r t  had riot the right to transfer the debt to tEic pli~iiltiff. 
and could not ailthoriw hini to rcccire the niorrey due thereon, for that, 
before 111:lt tirne, tllc defentlmrt had only passed the note to J : ~ ~ n c s  (' 

Skinner ant1 anthorixed h i ~ n  to reccire to his own use the same money. 
;ind that  Skii~rler bp meails t lmtof  bccnnle entitled to the money 
when rcco~,ered, and (lid :~fterwards receive it arid p r r ~ e n t  tlic (107 \ 
plaii~tiff fro111 rcce i~  irlg any part  thereof. 

Thc 11est couiit ]:IF. that in pngmmt of the bond to the plaintiff, the 
defendaiit m v e  him an order oil ,\. 31. Esqnirc, an  attorney at law. to 
pay io the ldnintiff' tlic s~ui l  dnc 011 Gordon's notr. T V ~ C I I  the wme should 
be collected b~ him, ttncl t11c:r ~lntlertook that  the note w a s  good, and 
that  the ~l to~rcy mentioned thcreiu should be collectcd a~i t l  paid hv the 
said -2. 11. to the plaintiff f o r  his own n;;e i n  a reasonxble time. It  the11 
lays n hrcncl~. as before, tlint the dcfmdant had before pnsictl the t l c l ~  
to Sltiline:. ;tnd anthorizeil hi111 to r cce i~e  and hold the money. 

Therc ic: I I C  e\idcncc tendine to ~ l ~ p p o r t  the count for nioncJy hail :111tl 
recciicd, nor the s~coiid ywcinl count. There was 110 ori!cr give11 on 
the attorney. 1\11o n a s  not to rollcct the Iliorlcy, b l ~ t  oiily get a jndgmcnt 
The case. thercforr, tnrns on the vcond count. which i.: foi~ndetl on a 
transfer of G O I ~ O I I ' ~  debt in p:ry~nent of the debt of the defendant to 
the plaintiff. 

I t  ~vi l l  be perceircd that the i l e f e ~ ~ t l a r ~ t ' ~  li:ibility i q  not plnccil 11po11 
the grountl that  tllc note belonged to E m m  Elliott & Po., the payees. 
, ~ u d  not to the dcfendnnt: nor 11pon the ground that  Gordon did not 
owe the rnol1c.y. or was insoh cnt : iior upon any other g l m ~ n d  dcl~cntling 
upon a geiicrnl gwtranty. Th t  this count puts tht. case upon the qingk 
point that tllc defendant iintlcrt~ok that  he had dorlc no act mllereby 
th r  plaintiff qhoiilti he p r c ~ c ~ t c t l  from receiving the rnolie? dae from 
Gordon oir t 1 1 ~  notr. and that. no t~~ i ths t :~nd ing  nnr  :let hv the defend- 
ant. the plaintiff miqht nnd ~11o11ld r ecc i~e  the money to hic: own nre. 
The  drci*io~i of tlle point ic i ~ o t  necc+n1.? in thic ?:lie: h t  i t  inn1 I w  



a h ~ i l  i c d  tlint ill? l ( y 1 1  effwt of the inil~iediate t r : L n ~ : ~ ~ t i o ~ i  hetneeu tliesc 
parties alrloniite(1 to such 2111 uiidcrtakilig :IS is laic1 i n  the count, 

i 1 0 h )  l111ol~ the  groiinel t1i:lt pass i~ tg  n debt i o  ;rriot!ier fo r  a ~ a l u a b l e  
coli.sidcratio~l iiii1,orti all c ~ ~ g a g e : ) i ~ i i t :  :it l e ~ ~ s t ,  11i:it the assignor 

Ira6 ~lniir. lrotiiilrg :: l i t1  nil1 (1,) nol l i i r~g ~ , c i i d e r i ~ ~ g  the trali;fer ilreffectual. 
For  c .s : r~l~l~le ,  t h t  i t  is to ! ~ c  i l l i p l i ~ d  that  :I p e r ? o ~ l  ~tipill:ltej tha t  IN, 
1i:rs irut c! , l l t~tcd the iiioiiey. xiid tha t  he n.ill lrot take i t .  Of course, the 
e r lgage~~ien t  iirlijt i l ~ ~ l u d c :  also tlie acts of otllcr persolls untler his  a u t h o v  
ity o r  n t i r l ~  t ler iwd f rom him. Cut if i t  G e  ~ i c ~ l ; l e t l  h a t  w c h  all ulidcr- 
taltiiig m a y  be iliferred ill tlii.5 caw, still it tulinin. for  the l)laiiiriif to 
.show n brcacli on  t l ~ c  par t  nC tlic t !cfei id:~~~t .  Ilei,e a breach is stated. 
that  i1:c dcfeiidu~it li;!rI p r c r i c , i ~ c i ~  tr:l.ltsfclxd (:ordon's rtote to Skiinler 
;inti nut!rorizcc! hirri tn ~ C C C T C  t11r' lilolit'y illt(, O I L  it to  ow!^ use. and 
that lie lias tiolre -0. Son!, tll:ri is iiot true. The  d c c l a ~ n t i o ~ l  irnl~o1.t- 

r , that there n.21: ail a b o l u t c  i ! s i i p t i t i r ~ ~ t  to Sl<i:i~ier. Lli:~t x x . 4  ~ i c ~ e r  I ~ ~ I P .  
7 I l ie i~e was, ct most, a co~i t l i t io~~; r l  ; ~ g ~ i . e ~ i i e l ~ r ,  a t  oiie ti~ite. tliat Pkilriier 

~Iic1111tl Iinvc tllc inonry tli:it -1ioilltl I , ( ,  r tcmeret l  i'rolr! Gortlo~i.  Iillt i r ~  
the events t h a t  occ~ir iwl .  Skiillrr~i~ 11ud iio i,iplit to i t .  T l i e x  n-:ri no 
itgl.cc~lient 1:ctnecti S k i l ~ n e r  : I I I ~  tlic def(:nd;t~it. I)>- t l l en1~cl~e , .  *ill 
threc. Skinner .  S. Ell iot t t  a l ~ t l  the  t l c f ( ~ ~ ~ d : ~ n t ,  n w e  p a r t i e  to tlii' agree- 
ment tha t  n-:is ~ti:idc; a11d al: :~s~e~!t i ; i l  11:irt c ~ t '  i t  a.;rs that  tlic moliey that 
shonld he rrcovcred 011 ally bond fi~rlri-heil I:? tlie defendnilt ~11oi11c1 b,' 
applied, i n  the  f i r ~ t  place, to tile credit of tlie d~fcxnd;mt's Jeb t  to  S. 
Elliott .  Tn t ru th ,  t h a t  n.:rs the 0111,- par t  of tlie irgrrcnicnt I~ct~veel l  the 
three vl i ich was hcnofici;tl to tliis tl~felitl:in[. There W ; I ~  no assignment 
to Sk inner  in t h e  i m t ~ i r e  of in1 indorser!ient of n i iegotial~lr ins t rume~r t .  
so as  to reqt the legal r ight  ill him,  hilt old? :I r c r l d  :~gl.eemeut con- 
ferring a n  authori ty  on Skir,ner to  reiaei-re the  molich~- fo r  certain pur- 
posps-one, and  the  first of ~ v h i c h  l ras.  tliat if S. Elliott  n-oultl forhear 
to sur  P e r r y  on hit: bond unt i l  j ldglncnt  could be obtninctl on  G o ~ d o n ' s  
note and the  money co l lec t~d .  the  llioriey slioiild he n1)plied in 1myliirrit of 

Perry 's  debt to  S. Elliott ,  m ~ t l  then i n  11npnicut of Elliott 's debt to 
i Ion)  S k i ~ t n e r .  T h a t  n-as rlearly the illiderstanding betn-ern those per- 

sons. and it  caoulcl l iare  heen no otlirr. Tt mas. p1:ririlp. condi- 
tional, a:: just n ~ e u t i o ~ i r d :  fo r  tlre p r e v n t  defendnnt Iiad ~ i o  motive for  
agreeing to t r a l ~ ~ f ( , r  tlie claim but to p a  his  OTTE c l~b t .  F1.0111 tlre 1 1 a t u r ~  
of tlic agreement. then. Skinner's riglit to this n i o n y  n.as dr!)etirl~nt 
upon the  act  of S. Ell iot t .  ~innlcly. i l l  g i r i ~ t , ~  o r  denying ~t credit therefor 
on Pcrr7 's  debr to hi111 : illid. tlierefore'. ~ i . l i ~ r i  S. Ell iot t  partrtl  from t h e  
clefeulnnt's bond, the n- lr~le  n r r a n , ~ m ~ e n t  fell  th ro~igh .  Tt cannot he 
nupposcct t h a t  the  rlefcndant r17c:ant to  t r n ~ i ~ f t ~ r  ( ~ C I T ~ ~ I I ' s  irote in  1 1 ~ 7 -  
111e11t of S. Elliott's cl~l-bt i o  Skinner. nnd lrot in pn,nnriit of Iiiq own 
dcht to El l iot t .  TTTh:,~i Ellioil dis:>l,lc(l h i m v l f  f r o ~ n  giving t!ir defend- 
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ant the credit f u r  n'nich he had stipulated ~ i t h  the other two, Skinner 
l ~ n d  no louger any light to tcnch tlie nloney; and his r ece i~ ing  it subse- 
quently rvns nrongful as against the dcfcnd:mt and no1 by his author~ty .  
Fo r  this reason the ;udgnicnt ought to 

PEX Cucranr. ilffirmed 

.I sheriff is bound to  mark on jiroress delivered to him the fruc (lay on which 
it czme to his hantls, ol.hcrwise h e  will forfeit t h e  penalty of $100 im- 
posed by Rev. Stat., ch. 31, sec. 43. 

  TEAL from Crrowzs, Fall Teml, 1841;; ~ ' c u ~ s o n ,  b. 
I k L t  for t l ~ e  perldtp of $100 m d e r  the act of l i 77 ,  Rev. Star., ch 

31, sec. 43, agai l l~ t  :I slicriff for not marking on a ~ v r i t  of capias 
ad ~csporidcnt l trn~ the day on wliicll he received it. It was (110) 
proved 011 t11c t l h l  thert tlie mrit was clclivered to the clefenclaiit 
in his county on 23 Xarch,  1S-13, and thnt he failed to marl< i t  on the 
mrit, but ctated thereon that  it cmie to halid 3 Llpril, 16-13. 

Upon these facts the counsel for the dcfendant insisted thnt as the 
defendant had marked on t l ~ c  wiit a day as that  oil which i t  mas cleliv- 
ered to him, lie had not incllrred the pcnaitg, although that TTas not the 
true day. 

Cut the court I-efuscd so to instruct the jury, and instructed them that  
the  lai in tiff was entitled to recover; and from :I reldict  and judgment 
for  the plaintiff, the tlefcndant appealed. 

I I e a t h  for p laan t i f .  
A Jloore for d ~ f c n d a n t .  

EUFFIN, C. .J. The  care is within both the words and policy of the 
act of 1777, and the j u d p r n t  is clearly right. The only authority cited 
for the defendant is a case from S e w  Pork ,  Spnfford I ? .  Hood, 6 Cowen, 
478; and that  has no application to this question. The  Court held in 
that  case that, upon the whole qrwpc of thc statute lipon which the action 
was founded, it maq directed :\gainst persons c h o s ~ n  to certain onerous 
offices who r e f u s d  to scrw in  them, and not against particular defaults 
of one irk oficc; nnd that  :TXS the ground of the decision. I t  mould be 
in point if this action had her11 brought on another statnte of the same 
rear,  1777, ch. 11'3. scc. 2, for rcfrrqinq to accept and execute thc office 
of shcri5;  for  he n h o  ~~i tder takes  the office does not, i n  the sense of the 
latter act. r e f i ~ ~ ~  to cscc l i t~  it hp neylecting to perforrn n particular 06 
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cia1 duty. But  the act on which the present proceeding is founded is 
directed to a specific default of a person in office. The policy is obvious. 
I t  is to compel the sheriff to furnish, under hi3 own hand, upon the 

process proof that  he received it i n  due time to enable him. and 
(111) make i t  his duty, to execute it, and theleby iuduce that  diligence 

vhich d l  preTent him from incurring ail amercement or action 
for a false return. But it is needless to look thus f a r ;  for, as has been 
already remarked. the case is within the letter of the act. It makes it 
the duty of a sheriff to "mark on each process t he  day on n hich he shall 
have receired it," and i t  enacts that "for neglecting so to do he shall for- 
feit $100, to be recovered by any person nho  shall sue for the same." 
Here the defendant states on the writ that  i t  came to hand on 3 April, 
and that was not tlze clay of its delivery, but another; and marking the 
latter day was not more n eonlpliance n ~ i t h  the act than marking no 
day at all. 

PEE CURIAL No error. 

Ci ted:  D u n c a n  u .  Phzlpot, 64 S. C.. 4F0; Wilrhe  7.. ,Vetusom. 87 
N. C., 143; S w a i n  v. Phelps, 1 2 5  K. C., 14. 

ST'ILLIAlI  C O S T 1 9  v TVILLIAl I  RAXTER 

1. Where the  plaintifi declares in three  counts and enters a nolle proscqui 
on two of them, but obtains judgment upon t h e  th i rd ,  t he  defendant i s  
not entitled to recover any costs, though he had sun~moned  r,itnesses. 
who were admitted to be relevant, to defend himeelf against  the  counts 
on x h i c h  the  no l l r  prosequi mas entered.  

2 The recoxery of costs depends upon statutor)  regulations and by our  
s ta tu te  on the  s u b j ~ c t ,  the  party n h o  o b t ~ l n s  a judgment is  entitled l o  
his costs 

APPE-IL from RCTHEKPORD h p ~ i l l g  Term, 1846 ; Penrson, J. 
The plaintiff's declaratio~l contained three counts: the first two in 

assunlpsit and the laqt i n  trover. N o  el-idence was offered by him 
(112) on the first and second, and on motion he mas permitted to enter 

a nolle p ~ o s e q u i  upon them, and confined hi9 testimony to the 
third. His  right to cnter the nol. pros. JTas denied by the defendant. 
a r d  the motion oppo~ed.  The jury returned a verdict for  the plaintiff. 
and the court rendered judgment in his favor for the damages and costs 
of snit. The defendant tendered the witnesses he had mmmoned in his 
defense upon the first a ~ d  second counts. and mored his Honor f o r  a 
judgment apl1in.t the plaintiff for the amount of their costs. I t  mas 



admitted that  ul~oli tho;;~ counts their testimony was relevant, and not 
~ ~ p o n  the third. The (leiendant's motion was overruled by the court. 

SASH. J. \\'v collcur in the opillion of liis IIonor. We :Ire not ap- 
i)rised of ally poncr in the judge to pronouilce the judgment prayed for. 
&I11 costs are g i \ e i~ .  ill ;I cao~irt of law, in virtue of some statutc. The 
comrllon law illittie 110 p~.ovision OII the subject, and in our State they are 
~cgula ted  by the statute of liT7, Rev. Stat., cll. 31, see. 79, which de- 
clares that, "ln all :lctioni nh:rt.oever the p a r t ~  in  whose favor judg- 
n m ~ t  ~ l l a l l  be given, or ill cast of a nonsuit, dii~nission, or  discontinu- 
ance, the defer~c!:rut shall be entitled to full costs," ctc. The  judgment, 
which was iciidercd in fax or of the plaiiltiff. \\;as riglit and proper. This 
the defendant does not contr:~dic.t. but sags that he is entitled to his 
costs in defending liiri~self llporl the coui~ts abai~donetl bg the plaintiff. 
This, abstractly, is  certainly right and propel.. The plaintiff i n  his 
declaration has claimed f ro l~ i  tllc defendant that n.hich lie subsequently 
:ttlmits he  was not entitled to. Tlie defendant xvas bound. a t  least was 
justified in preparing for his defense by r;ini~nnning his witnesses, and 
the plaintiff, for liis f d s c  clamor in that  matter, ought to pay the costs 
to which the defecdant 113s becm unnecessnrily piit. This, it  ap- 
pears to me, is what right and justice ~ronlt l  d c i n a ~ ~ d .  But  is  (113) 
rhere any law vhich  n o d d  juqtif the Conlst in rendcriilg a judg- 
ment in such ;I case? The corninon lam, as before ohscrrecl, gives neither 
!,arty any  co3tq. I s  tllerc nug statute which give. to a tlcfeutlnnt his - .  

exnenses. u~ltler sucli ( ~ i r c ~ l i ~ ~ t a n c e s ?  I l i110~ 01 none. I n  the English 

Limong them the it11 makes a provision for :t c:rse of this kind. It is  as 
follows: "Where there is more tll:tn one C O L ~ ~ .  p1~i1. ~ t c . .  up011 tllt 
.word ,  and the pal?v plcntlivg fails to establish a distinct subject-matter 
of romphint  o r  clc.frt~w iu rcqpect of encli count. l)le:~, etc.. a verdict 
, i~b t l  jutlcn~ent 411:111 p:i" :irninit him upon e:~ch co1111t. plca, etc.. which 
lie shall h n ~ e  so failwl to eitablisl~, and he qhall he liable to the other 
,)arty for all tllc cocts occa4olitd h,v wch connt. plcn, etr.. including 
those of the evidciicc nq nell  a. those of the ylcading." Previolls to thc 
:~tloptiom of t h c v  TIIICS. w11en the plaintiff succeeded upor1 :I ~ n r t  of hi5 
demand only, the defend:int ~ n c ,  not entitled to costs upon the iqcucq 
found fo r  him. B r o ~ m  nn Actions. 167, 580, .581, 5S2. 3r t l lo~e  r111es. 
Ilowcver, the conrt is required in ci~ch eaqeq to give hinl a juclq~nrnt. 
The  act of 1777, ~ i t h  the exception of the re.trninin.r qtntutcq, is the 
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only one governing the courts in the question of co.sts. And in tha t  act 
the right of the clef'er~tlant to them in the elcilt of a nonsuit, dismission. 
or discoritinuance is restrained to the case nherc, by either of those 
means, the quit i, terminated. I t  is our opinion tlie act of '77 does not 
authorize the court to g r m t  the judgner:t aslwl for by the defendant. 
Judgment havi tg  I;eeu wrlderetl for the plair~tiii', 11c is entitled to hi!: 
full costs. S o t  to his costs upon tlie csl)ur~gctl cotinti, for they form 

no part  of the tleclaratioi~; :rnd i ~ e  havc xeii that  previous to the 
( 114) atloption of the rnles a t  ~~~~~~~y T T P ~ I I Z ,  if those courits hacl still 

comtitutcd :I part  of the tlcclarution, that  tlie defrrrdant would 
not have bern entitled to cost5 u p l l  them, t l~ough the \ crdict upon them 
had becn for him. For  this icaLon it i i  not cicenietl ~~ecc,i-ary to expresc 
any opinion as to the pon el d tlic court 1 elov to :ctlrllit or reflirc to thc 
plaintiff to erltcr a nolle p7occly1li to ally of' the cou i~ t j  of his declaration 
The defeiitla~it h:is not, :ir to the quest~on ]Ion l efo~,c us, I r r n  plac+ed in 
:my worac situation than he would have brcn 11:id those counts remained 
in the declaration. 3 s  no injury, thclcforc,, has ie?ultcd to the defcntl- 
<lnt by the a l l o n i ~ ~ g  the md. p/o \ .  to  Lc entered, this count moult1 not 
disturb ihe juclgnleiit, altllongl~ tlie judge below limy hnvc erred in per- 
mitting it. Sumerous tleciiions have been made liere upon that  prin- 
ciple. ~ ~ o r z c ~ o o r l  v. Jloi~roto ,  20 N .  C., 576; Re?yllnolck 11. 12Tagness, 24 
N .  C.. 2 6 ;  Ratlifi 1..  IIzintle?/, 26 N .  C., 545. 

RUFFIN, C. J. A rerdict and j u d p c n t  were g i \ en  for the plaintiff 
on one couiit in his declaration, and the defendant inoved for judgment 
against the plaintifl for  costs incurred by the defe~ldarit in the attend- 
arice of witnesses to prove his defense to other counts in which the 
plaintiff had entered a noble prosevui. The court rrfused the motion, 
and the defendant appealed. 

The question depends entirely upon the statute. The Reviced Statute, 
ch. 31. scc. 70, taken from Laws 1777, c11. 115, sec. 00, is  fhat "in all 
actions nhatsoever the party in ~vhose faror judgment dial1 Ee given, or 
in case of a nonsuit, clismissior~, o r  di~continu:~nce, the defendant shall 
be elltitled to flill costs, u n l ~ s s  when it muv he otherwise directed by 
statute." The words are as plain 2nd pos i t i~c  ::q they can be, and are 
decisire agailst  the defendant. There was no nonsuit, dismission, or  
d iscont in i ia~~w of thr  plaintiff7.; :rc.tion, hnt t h t w  mas jndrment given 
in favor of the p l a i~~ t i f l .  'I'hereforc, under tlie act he is e~ltitled to his 

full costq, and the caw ha? not hnppciwl in  which the defendant 
( I  15) cnn hnvc a judqnlent for costq. 'I'hr act provides for no division 

of t2o.t\ bctnccx t ! r ( l  p l t i c i  ill :lnr c.2-c. 'I'lit, y~artv who qets a 
judgn~erit f o ~  c20.tq :it all. ~\ l iet l icr  i t  hr ~ I I P  p ln i~~t i f f  on conr'eision, 
rcrtlict, or tlcmnlrer. or the dcfcntlant on wrdict ,  demurrer, retraxit, 
or. nons~iit.  i? "c~~titlctl to f ~ ! i l  coct" h r  tlic cq,rc-- tcr111s nf the stntntr 



c.oorts ha\  c often left tll(,lil ~ C I  ;):I> S I I C ~ I  \\ i t  ~ I C \ W ~ .  :111(1 rcfnwd to inchtic- 
t ! l c m  ill the costs for \tllirll j n t lg~ l~c l~ t  \):I, i(~ililc~~cil nq:rin?t the loi ir~g 
1)ari-y. Rilt ill 110 instance four~d in the bouks, or  rccollcc-tr.11 ill t l ~ c  pro- 
fcssion, lms tlic losing party rrcomrcd his costi or any part  of them 
T l m e  has bccu no such judgment; and, as  far  ar is kno~vn, this i s  the 
first instance in  \\hi& i t  has Ireen aiked for. The nolle prosequi upon 
thc two counts can make no difference npon this point, nhetlici* the 
conrt ought or ought rlot to ha\ cx nllo\vetl i t ;  for, as to the question of 
the dcferldaiit's costs. he has suffered no pre.judicc b y  the nolie prosequ~ ,  
since, if i t  l i d  not been entered, he iwultl not l i t ~ ~ e  I d  judgment for 
them against thc plaintiff, rvlio obtair~ctl n T cr diet ill the action. 

Such bring the plnill pi3ovisiolr of the l:lw, n conrt ought not, npon any 
notion of its injustice, to thwart tlic lcgislati\e \rill. The Court doe* 
not undertake to form any opinion of its jmticc or. iujustiec, as our 
duty is  merely to cxecutp the a c t  in its obriolls w1.e. 

I agree, therefore, that the jlldg111ent 41all Lc atfirn~eci. 
PER Cun~ahr. Y A o error. 
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 PEAL f r o m  I~ERTIE Spr ing  T e n u ,  l a46  ; I :a i ley ,  J .  
Debt brought ul)oli a11 irdini11is:ration l ~ i ~ u d ,  in  tlie ujilal i'oriu, or1 the 

relation of' El iza J. 1:os.s. Ylic 1)~e;ich assig~iec! \\-as i n  riot paying to the 
relator her  d i s t r i b u t i ~ c  .sl~urc of tlie ectate of SVilliam i h s  the elder, to 
which the  d c f w t i : ~ ~ i t i  ~~lcailecl g c ~ ~ e r a l  issue, paymelit uicl aet-oif, coiidi- 
tion: pcrforli~ctl ;!i111 ~ i o t  I ; I ~ O ~ C I I .  T l ~ e  records of tlie county court of 
Uertie ihon-, :\t Jllli. 'Ccnn. 1x3;. tlic f o i l o ~ v i ~ i g  entry. to n.it: Ordered. 
that lettcrs of : rc l i l l i~i i~t i~at ioi~ ,111 tlics ('state of Killiarii I h . :  be grunted 
to XIarrisoii Xl i i t e .  upon  his  cnteriiig illto lmt~tl \\-it11 J l e e t b  Whi te  a i ~ d  
TVliit~ilelI Hughe;  . c v i ~ r i t i e ~  i n  the slun of ::l:ooo. A i r  the  same time. 
1Iai.risoti n'llitc.. r;.itli the other ( l ( ' f ' ~ ~ l d i ~ i l t ~  :I.: l i i  >uretj-. ~ n t c r c d  into 
&ti bond. w!iic11 \\.a> recei\-e,l by the court.  The  d t f e n d a ~ l t  then iritro- 
duccd oue K i l l i a i ~ i  TZoss as  u ~ r i t n e ~ s ,   hose t e h l i o n j -  \\-as rewi red  by 
the court ,  r i w r v i n g  the question of i ts  aclmissibility. This  witness stated 
that  Williain Koss the elder. on whose estate the utlministration had 
been granted,  Tvns the fa ther  of the  xitiless, a n d  of the relator of the 
plaintiff;  t l ~ t  he, the u.itne>.~, saw the said STilliam the elder i n  1839 
d i v e ;  tha t  he  lmd niltlesstootl tha t  his  fa ther  died i n  1840. The  defend- 
ants insisted t h a t  1!p011 t h i ~  e~idencc,  the g ran t  of administrat ion and 

the bond taken t l i~rcrrpon wrre m i d ;  that  if this  was not so. 
1117) there was no ~ R i c i c n t  d e l i ~ c r y  of t h e  bond and n o  brearll  of con- 

ditions so as  to entitle the  relator of the  plaintiff to  recover. I t  
\\.as agreed t h a t  :I wr i l i r t  aliollld be entered for  tlie plai t~t i f f ,  with a n  
imderstantlin,c tliat if his I lonor  ,qholild 1)e of opinion u-ith tlic plaintiff 
upon the que"tio11 ~ C S C P T - ~ ~ ,  t he  rcrtlict chould ?t:!lid: if lint, t h a t  it 
h n i ~ l i l  be 5r.t nqidc and  n ~ i o ~ ~ s n i t  entered. I t  was fur ther  agrced tha t  
$70.72. n.it11 ilitelcst fro111 1.i S o w l n l ~ e r .  1845. T i m  the amonlit of dam- 
ages if the l~laint i f f  qhould Iw entitled t o  recoyer. I r i s  Honor .  upon 
the qucstioll r c~cr l -ed .  mrs  cf opinion IT-itli the plaintiff, a n d  j u d y m e ~ ~ r  
v a s  e n t c m l  n p  :~ccor.cli~igly, fi.oni wliich jntlginent a n  appeal n a s  praj-ctl 
2 n d  grar~tccl t o  the S n p w ~ i ~ e  Court .  

I L  J .  T l l ~  c!efc:id:~~lti 11101 oil that  K i l l i a ~ l ~  Roy,. ;lw .111ip(,.ed 
illtebtlrtc. 1i:15 ; r l i ~  c a t  F C ~ I  t i ~ t r ~ .  S C ~ ~ ~ O I I S ,  Ih ' i5 ,  ( ~ f  Rertic C o l l n t ~ .  r o l l ~ t .  
nud long! tlieleaftcr. 7'lii. elidellre v a s  offered to shon that  the c20nnty 
v o ~ u t  h a d  tlieil no p o w r  o~ jnrisdiction t o  :rant letters of :iiIininlctra- 
tion on the est:ltc of En... 01 to take tllc bond f o r  t l ~ e  State  which is now 
,ued on. T h c  conrt \ \ : I -  of opiiiion that  thiq r \ idence  \Tar improperly 
admittcrl. ai~cl di~wg:rrded it .  T h e  renmiq that  i~itluced hi.; Honor  to  
come to this opiiiion :\re no: \ t a t 4  i n  tlw c:l\c. Tt w i n s  to u.. honcrer .  
that  tlle eridence m. y o  T proper and I c m l  Thca court of p l e n ~  and 
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quarter sessions of the county where the intestate had his usual residence 
at  the time of his death had power and jurisdiction to grant letters of 
administration and take bond, etc. Rev. Stat., 272. If the county court 
of Bertie took the defendant's bond for the faithful administration of 
the personal estate of William Ross, wheu he was alive, i t  was done 
without authority. They were not the agents for the State to 
take such a bond, and the defendants might well show the same (118) 
in evidence under the general issue. I f  the defendants be pre- 
cluded from showing that one William Ross had died intestate, it would 
yet remain for the relator to show that her father was the William ROSS, 
since to that person in particular is she one of the next of kin. The 
bond given only recites that a certain William Ross was dead, and does 
not specify that he was the relator's father; and, therefore, the defend- 
ants could surely show that he was not. and that her father was in fact 
living. 

We think that the judgment must be reversed, and a judgment of 
nonsuit entered. 

PER CURIAM. Reversed. 

Cited:  London c. X. X., 36 S. C.. h 9 ,  591 ; ,Vpringer v. S h a v e n d e ~  
l16N.  C.. 16 ,17 ; s . c . ,  118X.C.,44. 

JOHN D. PIPKIN, y c r  .r.\>r, v. HENRY BOND. 

When a person loaned $800 at a premium of $80 beyond the lawful interest. 
and afterwards took the defendant's bond for $932 80 being the principal 
and interest on the $800 loaned and the premium of $80-and he also 
gave a separate note for $93-and the declaration in a qui tam action 
alleged that this $93 was for the usurious interest on a loan of $932.80: 
Hcld.  that the evidence did not torresyoncl mith the declaration, as the 
usurious interest reserved was for the loan of $800. 

l l ~ , ~ ~ a ~  from C ~ ~ o w a s  Fall Term, 1846; I'eawon, J .  
Debt  under the act against nsnry. J t  iq founded on a lo2111 made by the 

defendant to o i~e  McKider. There are several counts in the declaration, 
and they ra ry  in stating the days of the contract, the periods of 
forbearance, and the davq of payment of tlie ns~~r ious  intere3t. (119) 
But thev all agree in one respect, which is laying that XcNider 
was indebted to the defendant in the sum of $932.80, and that it was 
agreed that for the forbearance of that sum the former should pay to 
the latter and did pap to him the sum of $98. ~vhicl~ exceed.: the rate 
6 per cent. 

89 
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Upon nil tiebi t tile plxintiff gave the f o l l o ~ ~ i u g  evidence: I n  Febru- 
ary, 1836, Bond leut McSider $300, and tool< hii  obligation therefor. 
[layable one day after datr. At the same time he took a separate obli- 
gation for $to. alw 1)njable one clay aiter. date, as a premium on the 
loan, over a i d  a l ~ o ~ . e  the lawful rate of ii1tele.t. On 10 May, 1839, the 
parties agreed tllat NcYidr r  ql~oultl sub>titiite nerr- bonds for the t n o  
originals. and the intere.t that had ;~cclued thereon, and he then ga le  
the tlcfendailt hi. ! ~ m d  fol $93, pa>able oxe clay after date, in lieu of 
that for. $80. itil(1 i1,cllldilig the i n t e ~ r s t  tlieleon a t  G per cent, arid on 
2 1  Map, 1829. he care  the defc~ldant :I bond executed by himself and 
orle Pipkin aq his *uret>,  for $9:32.b0, payatJe one day after date, in 
he11 of the bond for $500. and i i l ~ l l t d i ~ ~ g  the intele-t thereon a t  6 per cent 
lip to that  time. On 1 October. lr41, McSider paid the principaI 
~ t l o n c , ~  due on the b o ~ d  for $93. mcl the l egd  intcrest thereon from 19 
XIar, 3F39, up  to 1 October, 11141; and then this action was brought. 

The defendant, among seleral objcctionc., took one that  there mas a 
\ariarlce betmeen the declaratioa and evidence; and the court being of 
that opinion. ordered a nonwit, and tlie plaintiff appealed. 

Neath  for plaintiff. 
-1. X o o r e  for defe?zdant. 

RT-FFIX, C. J. The eviclei~ee does not support either count. The  dec- 
laration is of a debt of $932.60, and that  the $93 was to be paid and mas 

paid for the forbearanec~ of thct  sum; whereas i t  includes the 
(120) sum of $80 which was agreed to be paid for the original loan of 

$:06, and the forbearance of this latter sum. The bond for $93, 
then, mas not the price of the forbearance of $932.80 from the time the 
new securities were given, but part of it, if not the whole, was the price 
of the past forkearance of the $500 from the time of the loan of that  
sum up to the gixing of the substituted bonds. The plaintiff did not 
prole the contract as laid in either count. and was therefore properly 
nonsuited. 

PER CURIAII. Affirmed. 

AARON POOL v. DRURY ALLEN. 

Where a pcrsnn onin? a deht has two agents, and one of them pays the debt 
to a constable. with xhom i t  h a d  b ~ e n  placed by the creditor for collec- 
tion, a n d  aftornards the other agent pays t h e  same debt to t h e  creditor 
hims~lf:  Held, rl-n! the orinrip11 might recn3;?r I-xck this money, without 
?bowing that th? rcn::table had  paid to  the  rreditor what he h a d  rollected. 
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Assumpsit. corrln~enced by warrant before a justice of the peace. I t  
was tried in the Superior C 'c~~xt  on the ger~eral issue, and upon the trial 
the facts appcarctl to be as fd!ou.: The plaintifl' and the dcfendai~t re- 
sided in Person County uutil 1>3S, \:hen the plaintiff removed to 
another State. ,It the t i i ~ ~ e  of lliq I T I : I U V ~ ~  the 1)l:~intiff mas indebted to 
the defendant i n  t!~c sun1 of $23.55, and he appointed two per- 
sons, Stanford Long and Wyatt  Pool, his agents i n  this State, (121) 
with directions, amongst other things, to pay the debt which he 
owed to the defendant. -\t that  time the defendant had nlaced his claini 
i n  the hands of Ii. Uumpass, a conrtable, to collect; and soon afterwards 
Wyatt  Pool saw Burnpass and paid him the money in  full. About a 
month afterwards Long met with Allen, the defendant, and informed 
him that  hc had been instructed by the plainti8 to dischprge the debt, 
and that  he was ready to do so as soon as he could see Burnpass, who 
held the claim for collection. To that  the defendant replied that  the 
debt Lelonged to him, and that  he was the p r o p  person to receive the 
money; and hc said that  if Long would pay it to him, he would stand 
between him and danger. Upon that  assurance, Long paid the debt, 
$23.85, to Allen, and upon its being afterwards discovered that  it had 
been before paid by Wyat t  Pool to Rnmpass, the money paid to the 
defendant Allen was reclaimed from him, and this suit brought to re- 
cover it. 

Upon these facts the counsel for the defendant moved the court to 
instruct the jury that  thc plaintiff ought not to recover, becanse i t  did 
not appear that  Bumpass had paid to the defendant the sum which had 
been paid to Bumpass, and the payment by Long to the defendant him- 
self was voluntary. But  the court refused the prayer, and directed the 
jury that if they believed the witnesses, who stated the facts, the plain- 
tiff was entitled to recover. There was a verdict for  the plaintiff, and 
from the j~ldgment the defendant appealed. 

No counsel fov plaintif f .  
Venah le  for defendant .  

RUFFIY, C. J. The payment to Burnpass discharged the debt. It 
rnatle no difference that  he did not pay the money over. That  was be- 
tween him arid his principal, Allcn. Aq he was rlllen's agent, 
mith authority to reccirr tlic moucy, thc pn,wnent of i t  to hi111 (132) 
was the same a.; payment to thc creditor personally. Then. a? 
the debt wns d iwharpd ,  the second pagirient, to Allen himself, n.as 
without con4ilrration, and rnnde I)v mistake: and the cnsf is. therefore, 
cnr  of tlioce common ones stated in the book? in which thc action for 
raoncv hnd nntl received lies. The qecond payment ma.: not voluntary 
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in any sense that can affect this action. J t  is true. ~t was not illegally 
enacted by process or by durecs. But that is not the criterion. Money 
paid as a debt, under a mistalw. a d  nh r re  110 debt exists. ma> be re- 
covered back, although t h e r ~  va.: 11u coiupulsioll 011 the pelbon to make 
the payment There was no intenti011 here to make a gift of the money. 
so as i n  that sense to coti,titute it a case of a ~ o l w i t a r y  payment. On 
the contrary, it  was clear that the money \ \as paid and r ece i~ed  in dis- 
charge of a debt then believed to  sitbsist. I n  that  there waa u total mis- 
take on the part  of the person making the payment, and, plobnbly, on 
that of the rece i~  er also, and it is l h i n  that  lnolley thus got under a 
mistake. and for no consideration, cannot be kept el eqrro e t  bono.  011 

that  ground, then. the plaintiff was entitled to a  edict. But here the 
cnsP goes further, a d  set< out in substance ail espreks promise to return 
the money if it  Trere not then properly payable to the defendant. I t  
was said, indeed, that the defendant's promise x7as to indemnify Long 
against personal loss. and did not extend to the present plaintie. But 
clearly the promise must be considered as made to Long in the character 
i n  which he was then acting, namely, as the plaintiff's agent. The case 
is one, therefore. in nhich there can be no heqitation in affirming the 
judgment. 

PER CURIA~I. No error. 

Cited: illitchell I .  WulXer, 30 S .  C., 243 ; S e w e l l  u .  X U I ~ L ,  ibid., 445 : 
Adams v. Rewes, 68 N. C., 136;  Comrs. v. Comrs., 7 3  S. C.. 241;  Lyle 
1 ' .  Xiler, 103 S. C., 265;  Bmmmitt 7.. XcQuiw, 107 X. C., 355; Houser 
7 % .  XcGinnas, 108 AT. C.. 63: : iT70rt1z 7 % .  ,'feu art, 122 S. C., 261 ; Ximm.c 
v. Viclc, 157 N. C.. SO. 

1123) 
GODPREY B A L D W I S  v. D X S I E L  ;\I. JOYXFR 

Where by a deed of gift, made in  1833, t he  donor conveyed a female slave to 
B and then says, "that  is, a f ter  my decease, to  have and enjoy unto the  
said B, h is  heirs, etc." Helcl. tha t  under t h e  operation of our  s ta tu te  
passed in  1823 (Rev. Stat.. ch. 3'7, see 2 2 )  t he  iscue of t h e  female slave 
a s  well a s  t he  slave herself passed to R in t he  samc manner  a? if t h i i  
disposition had been made by will 

APPEAL from COLUNDUS Fal l  Term. IS46 : Settle, .J. 
TTOCPT, brought to recover slares, Alercury or Nick, Ireland, Archey. 

and Anna Jane. vhich the plaintiff claimed as the children of Hesse, one 
of the slaves mentioned in  the annexed deed of gift. marked A, duly 
executed from Mary Baldwin to the plaintiff (and duly proved and reg- 
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istered). the said four slaves having been born between the execution 
of the said deed and the death of Mary Baldwin, the maker of the said 
deed. The defendant claims them as the administrator of the said Mary 
Baldwin: who held them to the time of her death, and, upon demand 
by the plaintiff after the death of the said Mary, refused to deliver them 
up ;  after which the said action was brought and the foregoing facts 
agreed upon, and the case is submitted to the court for judgment, and 
if the court is of opinion that the plaintiff i s  entitled to recover, then 
jud,ment to be rendered for the plaintiff for $1,000 and costs; and if 
not, then judgment to be rendered for defendant for costs. The court 
being of opinion that the plaintiff is entitled to recover, judgment is 
accordingly rendered for the plaintiff for $1,000 and costs, from which 
judopent the defendant appealq to the Supreme Court. 

T o  all people to whom these presents may come, I, Mar?! Baldwin, 
send greeting : 

Know ye, that I, the said Mary Baldwin, for and in consideration of 
the natural love and affection which I have and bear unto my beloved 
son Godfrey Baldwin, of the State and county aforesaid, and for divers 
other good causes and considerations, have given and granted and 
by these presents do give and grant unto the said Godfrey Bald- (124) 
win one negro woman by the name of Hcsse and two children 
by the names of Let and Flora, also one bed and furniture, six head of 
cattle. that is, after my decease, to have and to enjoy unto the said God- 
frey Baldwin, hi< heirs. executors, 2nd administrators and assigns, to 
his only proper use and behoof; and I, the aforesaid Nary Baldwin, do. 
warrant and defend the said property unto the said Godfrey Baldwin 
and his heirs and assigns forever, and I also bind myself, my executors 
and aqsips, to warrant and defend the same by these presents. I n  
witness whereunto I hare set my hand and seal this 4 April, 1833. 

MARY BALDWIN. (SEAL) 
Signed and scaled and delive~erl in presence 

of US, 

W I T ~ L I A ~ ~  BALDWIR~, 
JOHN WINGATE. 

Strange for 
ATo counse7 for defendant. 

DANIEL, J. I n  April, 1833, Mary Baldwin, the mother of the plain- 
tiff, executed to  him n deed of gift of a slave nnmed Hewe. After words 
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of i m m e h t e  gift coli,e; 1111s clauw: "that is. after my decease, to have 
and elljoy unto the said tiodfrey Baldwin, his heirs," etc. At conmion 
law the plaintiff could l iaw de~ ived  no Lmefit iinder this deed; for the 
life estate in IIesse, xhich rclnaiiied in the doiior, n :AS equal to the entire 
estate ill tlie nhole chattel, aud there nould l i n ~ e  I een iio remainder to 
p a s ,  on her death, to her ,011. Cut siicli linlitatio,is, if ccntailled in a 
last will and testanient (to wit, to one for life, re111ai:ldcr eyer to 
another), wele always held good as e~ecu to ry  t leviw 01. Leyuests. The 
Legislature, in 1623, p a w d  an act tlcclariiig "that every 1im;tation by 
deed or nri t ing,  of a s l a ~ e ,  nhicli liinitatioii, i f  contained in a last will 
and testament, nould be good and effectual as a11 c~ecutory  devise or 
bequest, shall be good as a remainder of such 4n~-e ,  and an!- limitation 
made or reserred to the grniitor or  donor in any ;ucll deeJ or ~ ~ r i t i i i g  

of a d a ~ e  shall be rood and c i i ec t~~a l  in lax ,  p r o ~ i d c d  i t  had been 
(125) made to another perwn, it n-odd have been good according to 

the preceding clmise." Rev. St'lt.. cli. 37. ire. 22. 
The Inlr is r e ry  well cqtahlislied, nTe b~ l i e re ,  i n  a11 the slave-holding 

Statcs tliat a bequest of a female slnxe to one for life, ~wnainder  to 
another, carries the mother and her increase during the life estate, and 
to the remainderman on the determination of the life estate. 

I n  the case now before us the deed of gift transferred to the plaintiff 
an immediate interest in Hesae; but herself, and her issue horn after 
the date of the deed, were not to be possessed and enjoyed by him until 
the death of his mother. We say her issup, because if she (IIesse) 
passed orer to the plaintiff on the death of Mrs. Baldwin, her issue 
(who vere  in hemelf a t  the date of the deed) must. in lam, also pass 
with Be5.e to the plaintiff on that  event happening. 

PER CURIAM. Affirmed. 

GEORGE W. CANDLER n 11,. v. JACOB R. TRAJIMELL. 

Where the  condition of a bond was tha t  A should pay to  B and C, attorneys,  
one hundred dollars, on condition tha t  they cleared A of three sui t s  and 
three indictments i n  t he  Suprr ior  Court, and A was cleared in  the  Supe- 
rior Court  of all t he  cases except one, in which h e  was  convicted and the  
case was taken to  the  Supreme Court, where A had to  employ another  a t -  
torney, but  t he  judgment b ~ l o w  R-as reversed and  A discharged from the  
prosecution: Held, t h a t  B and C had substantially complied with t he  
condition precedent and had a r ight  to  recover frcnl -\ 

_\PPEAL from & ~ C O M B E  special court in June.  1546; Rat f l e ,  J .  
Debt, on the Imnd of :i~hich a copy marked A is appended; 

(126'1 pleas, ,-enera1 iswe. payment, set-off. and nccord and satisfac- 
tion. 
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Upon the tr ial  it  ma5 wdlnitted that  the plaintiffs acted as the attor- 
neys and counsel for the defendaut. and that  all the suits and indict- 
m e n t ~  against him were decided in his favor except one; that  upon that  
he mas convicted in  Burke Superior Court of Law, and his counsel, Mr. 
Clingnlan, prayed an appe;~! to the Supreme Court and assisted in 
making up tlle rase for :hat Court;  that  the defendm~t then applied to 
him to attend the Snpreme Court to argue the case for him, when he, 
Clingnlan, i~dorrned hiin that it would be out of his power to attend the 
ensuing term of the Sup ien~e  C l o u ~ ~ ;  whereupon the defendant employed 
Mr. Caldwell, and paid hi111 a fee of $15 to appear for him in  that  
Conrt;  that  a ilew trial was granted by that  Court, and a t  the ensuing 
term of Burke Superior Court the solicitor for the State entered a nollc 
prosequi, a i d  the defendant, on motion of his coui~sel, N r .  Clingman, 
was discharged. The counsel for the defendant contended that the em- 
ployment of Air. C:lldwell and the p a p e n t  of a fee to him for his ser- 
vices in  the Supreme Court n s s  a p:rgrlient or  satisfaction of the bond, 
or that  the condition upon nhich the bond was given TTas not perfornzed 
by the plaintiffs, :111d that ,  thcreforc. they could iiot recover. 13ut the 
court instructed the jury otllerwise, and upon a verdict and jud-pent 
heing gi\ en for the plaintiffs, the defendant, appealed. 

(A) 
I promise to pay G. TV. Candler and T. L. Clingman $100 on condi- 

tion that  they clear me of three saits wherein B. L. Brit tain is plaintiff, 
also clear me in  the three indictments now against him. 27 September. 
1837. *J. B. TRAMMEIL [SEAI.~ 

Raxter  for plaintif f .  
Rdney for defendant. 

DANIEL, J. There wa9 a condition precedent in the bond, and 
the plaintiffs wcw bound to show to the court and jury that  they (127) 
had performed that condition. The defendant insisted that  the 
plaintiffs had not cleared him of the six suit.: mentioned in the bond, 
but that he  was compelled to employ another lawyer to attend to one 
of the indictments sent u p  to the Supreme Court, and that  he was out 
of pocket $16 on that  account. We think the objection taken by the 
defendant was proper17 overruled by his  Honor. The  condition has 
been subjtantially performed by the plaintiffs. I n  criminal cases the 
judgment of acquittal or  conviction, properly speaking, is i n  the Supe- 
rior Court exclu~ivelv. This Co i~ r t  only gives an  opinion what it should 
be; and in this case the opinion was that  the previous conviction was 
erroneous, and that the defendant was entitled to a venire de noro.  To 
eet the benefit of i t ,  thr  (1efenrl:int accepted the wrvices of the plaintiffs, 



I S  THE SUPREXE COTXT. [ 29  

and then thcj- went without day upon a nolle prosequi. Therefore, the 
judgmnt must be 

PER CURIAX. Affirmed. 

Oited:  R i t t re l l  v. HuuILZ'ns, 74 N. C., 415. 

JOHN B. ETHERIDGE v. SAMUEL W. THOJIPSOS 

\\%ere nrecked goods mere placed under care of the wreck-master hy the 
captain of the vessel, to be disposed of according to law, and the owner, 
afterwards and before a sale, promised the areck-master that if he would 
tleli~er up the goods to him he ~ o u l d  pay him his commission: Held.  
that there was a sufficient consideration for the promise. 

APPEAL from CURRITUC'K Fall  Term, 1846; P e a ~ s o n ,  J. 
Assumpsi t .  The plaintiff gave in eridence that  he  was a com- 

( 1 2 6 )  missioner of wrecks for District No. 4, for the county of Curri- 
tuck;  that, thereupon, as commissioner, he required of the cap- 

tain to be allowed to take ir, charge the good3 wrecked and stranded. 
The captain refused, but on the next day consented, and delivered over 
to the plaintiff all the said goods;  hat afterwards the plaintiff, as com- 
missioner, exposed to snle part of the goods to the amount of about 
$900. and the defendant, as owner of the goods, requested the plaintiff 
not to sell the bnlnnce of the goods, hut to deliver them over to him. 
promising that  if he ~ o u l d  do qo he  would pay him his commissions. 
Accordingly the plaintiff deli\-ered to him the balance of the goods afore- 
said;  a n d  nftern.&ls the defendant, being requested to pay his commis- 
sions according to his vromise aforesaid, refused to do so. At the time 
of his promise a valuation mas made of the goods by consent, and fixed 
at $900. I t  v a s  further in widenee that  the commissions due the plain- 
tiff for the s d e  aforesaid a-ere paid to the plaintiff a t  the time of said 
sale. The defendant's counsel insisted that the plaintiff at the time of 
bringing hi. action as commisjioner was only entitled to commissions 
upon goods wrecked and actually sold hy him. H e  also insisted that  the 
captain, ovner, consignee. o r  agent had the right to reship wrecked 
goods at a n  time before actual sale: that the promise was a nudurn 
pactum, unsupported by any consideration. 

The court charged that if the jury were satisfied that  the plaintiff, as 
conimissioner of wrecks. had taken the good? into his charge and cus- 
tody; that  he sold part and waq about to sell the balance, and the 
defcnd:int then pre~enteil  t l ~ e  f n r t h ~ r  sale bx- promicing that  if the sale 



was stcppcd mid the goods tlclivered over to him LC nould pay the plain- 
tiff his conuniss~ons, then tlie plaintiff had a cause of action. I f  he re- 
fused to eoruply with his promise, that the questioi~ of damage was for 
the jury and that  thc plaintifi not har ing  the t1,ouble and ex- 
pense of keeping and taking cale ok thc goods \\as a matter (129) 
bearing upon the amouut of damages ~ r h i c h  tlw plaintifi had a 
right to recover. 

There mas a verdict for plaiiitifl. Rule for new trial. Rule dis- 
charged. Judgment according to verdict, 2nd the defendant appealed. 

Heath  and Jordan  for p la in t i f .  
A. illoore for defendant. 

DAKIEL, J. This was an  action of assumpsit. l'lea, nun assumpsit. 
The defendants insisted that the promise, prooed to hax-e been made by 
him to the plaintiff, was a nutlzirt~ pactzcm, and that  as he, by law, was 
entitled to his goods, which had been wrecked, and the plaiutiff had no 
right to sell them, he had no right to commissions on that  d u e  as if he 
had sold them. To this the plaintiff replied, and proved as tlie con- 
sideration for the promise made by the defendant, that  he. as n wreck- 
master. had received the g o ~ d s  by the consent of tlie captain of the 
nrecked vessel, and ihat he had (as by law he Was bound to do) used 
care, tronble, and expence in the preservation of the said goods. The 
court charged the jury that if the plaintiff had taken the goods into his 
charge a n d  cusfod?y as wreck-master, then the p r o m i ~ e  made by the de- 
fendant to pay was sl~pported. and that  the expense of keeping and 
taking c 2 u w  of tht. iymdq n n i  :r matter heirriiq upon the mlour~t  of danl- 
age-' Kow, nTe can scc no error in this cl~argc. The d e f e ~ i v  iet up, 
that it n as a nudzrnf pac f~cm,  failed. wr think, nheil the pl-~intiff proved 
that  the good. TTere placed in  his hands as wreck-maqter, by the cap- 
tain. nho  Tva. the defendant's agent for that  purpose. The care, trouble, 
:rnd r.cqpoiliiluiIit7 of the pl:~intiff C O I I C C I ~ ~ I ~ ~  the goods in his cJlnr:wter 
of nrrck-111t~ster r:,ivd n consideration for compci~sation, and 
the orrlp effect of the agrccrl~er~t I n s  to liqilic!:lte the amount. (130) 

PER CI'I:I 131. S o  enor .  

JAI\IES WEBB B:T AT,. v. ACHILLES DURHAhI.  

1. When a rccordn?%, actordin& to the  common practice in our State,  is 
brought wi th  a view to have a new t r ia l  upon t h e  facts, a s  i t  i s  a favor, 
in the  na tu re  of a n  extension of the  nower of appeal, i t  must be applied 
for speedily, and anv  delar,  a f ter  the  earl iest  period in t he  party's power 
to apply, m11st be acrountrtl for. 
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2. But when the recordari is used as the foundation for reviewing summary 
convictions, or other proceedings, before inferior tribunals in a case of 
false judgment, it is in the nature of a writ of error, and in fact always 
lies as a matter of right. 

3. Where the recorduri is to bring up the proceedings in a case of forcible 
entry and detainer, although the plaintiff may have entered no traverse 
before the justice, yet he shall be permitted to assign as many errors as 
he thinks proper. 

APPEAL froin I~GTHEIIFORU Spring Term, 1846; Pearson, J. 
I n  November, 1845, the plaintiffs obtained from the Superior Court 

of Rutherford a writ of recordari to bring up a certain proceeding had 
at tlie instance of Durham before a justice of the peace for an alleged 
forcible entry into a certain tract of land, as it was stated in  the affi- 
davit, on which the writ was moved for. The affidavit further stated 

that the land belonged to one Baxter in fee, who leased the same 
(131) to the plaintiffs, who entered peaceably and were quietly pos- 

sessed of the premises when they were evicted by order of the 
justice of tlie peace, who rendered a judgment against them for the 
costs of the said proceedings; and it also stated several particulars in 
which the plaintiffs were advised the proceedings were erroneous : first, 
that they were carried on i11 the name of the State; secondly, because 
the jury did not find any forcible entry or detainer; thirdly, because the 
jury did not find that Durham had any estate in the land. 

The justice returned thereon proceedings in the following words : 

NORTH CAROLINA-RUTHERBORD COUNTY, 31 December, 1844. 
Achilles Durham v. Charles Webb and John Webb. The party of the 

second part has made forcible entry and detainer on a certain tract or 
parcel of land, and a certain house known by the name of the McEimey 
House, and agreeable to act of Assembly we command that the sheriff 
of said county, or any lawful officer, summon a jury of good and effective 
men to attend on the'premises and make their report, as in accordance 
with the same. M. R. ALEXANDER, J. P. 

JOHN BABER, J. P. 

Returned "Executed" by J. 8. Carpenter, constable. 
There were thereon these further entries : 

"In accordance to a s~mmons  to us undersigned jurors to act as 
dirccted by the laws of the State in case of possession, wherein Achilles 
Durham is plaintiff and Charles Webb and John Webb are defendants, 
we report as follows: that our judgment is that the said Durham holds 
possession of the premises in dispute, consisting of the mansion house 
and its appurtenances; and this is our verdict." This was signed by 
twelve persons. and atteqtrd by "M. R. Alexander, J. P." 
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Then comes t , l~e following : 

"In conformity to the within decree, we, the jury, say that Achilles 
Durham is entitled to the premises herein alleged, and we put him in 
full possession of the same, this 31 December, 1844," which is also signed 
by the twelve jurors and by "M. K. Alexander, J. P." 

Then there is added as follows: (132) 
Judgment against the defendants in this case for $6.20 for the 

costs. M. R. ALEXANDER, J. P. 

The justice stated further, that "as soon as the jury made their report 
the said Webbs, being present, agreed to give up possession to Durham 
and pay the costs; and therefore the proceedings were stopped a t  that 
point and no further record made." 

'Durham filed a long affidavit in which he stated his title to the land, 
and that on 31 December, 1844, a person who was his tenant for that 
year was leaving the permises, and as lie went out the present plaintiffs, 
intending to get possession, sent some of their goods to the premises, 
though they did not themselves get into possession, and that he, Dur- 
ham, fearing that he would be ousted, applied to the justices and got 
the proceedings instituted. He then states that the defendants aban- 
doned their claim, as stated by the justice, and brought an ejectment 
against him. Upon the foregoing facts the court, on the motion of Dur- 
ham, dismissed the writ of ~ e c o r d a r i  because the plaintiffs Webb had not 
tendered a traverse before the justice, and because the plaintiffs did not 
apply for the writ a t  the first term of the court in 1844, but delayed until 
the second term, in Norember, 1844. From that decision an appeal 
was taken to this Court. 

Baxter for plaintiff. 
Guion for defendant. 

RUFFIN, C. J. ,Ls was mentioned in Leatherwood v .  Moody, 25 N .  C., 
129, and B ~ o o k s  v. Morgan, 27 N .  C., 481, writs of certiorari and re- 
cordari are most comn~only used in this States as substitutes for appeals,. 
so as thereby to obtain a trial de novo upon the merits, which might be 
had upon an appeal. That is so much the more common purpose to 
which those writs are applied that it mould seem that i t  began to 
be thought that such mas their only purpose in our law. But, in (103) 
truth, that application of the writ has grown np in recent times, 
out of the provision with us !or retrials of the facts. When asked for to 
that end, as it is a favor. in the nature of an extension of the power of 
appeal, i t  must be applied for  speedily, and any delay aftcr the earliest 
period in the party's power to apply must be accolinted for. But when 



the ?ecordari  is u m l  as the foundation for rerieming summary convic- 
tions o r  other proceedings Lefore inferior tribuiials in a case of false 
judgment, it  is i n  the nature of a writ of error, aud in fact ain-ays lies 
as a matter of right. 2 Chitty GI. Ps., 219. XI-. Clhitty, in that  part  
of his work, esplaius very Sully the mode of proceeding on it, whether 
to reverse the judgment for matter already apparent ill the proceedings, 
or  for errors 01 the magistrate upon questions of evidence received or 
rejected, or other like matter;  and there seen1 to be many regulations by 
acts of Parliameut on the sutject. T h e n ,  howerer, i t  is, as in this case, 
brought for the sole purpose of reversal for error in the plaint as re- 
cortled-for no other is suggested in  the affida~it-and that, too, i n  a 
casr in nhich no appeal is allowed by law, or, if allowed, there can be 
no retrial 011 it, there can be no mistake as to its character. I t  can be 
regarded in no other light but as a writ of false judgment; and the 
plaintiff has a right to assign substai~tial errors and have the judgment 
of the court upon the matter of law. I t  was for  that reason that  the 
writ was sustaiiied in P a r l m  v. G ' i l ~ e n t h ,  28 S. C., 221;  for Parker, as 
a garnishee, could hal-e no tr ial  de novo  in the Superior Court, as his 
liability depended on the gar~i ishnmlt  already given before the justice 
of the peace; yet lie ~ v a s  entitled to the judgment of a Superior Court 
whether in law he n a s  ch~rgexble  on that  garnishment. It mas errone- 

ous, therefore, to disrniss thiq n r i t  as having been improvidently 
(134) issued after la thes  in the plaintiff. Then, as to the other reason, 

nainelv, that the plai~ltiff took no t r a ~ e r s e  before the justice, i t  
plainly proceeds upon a rnistakcn riem of the wr i t ;  for that circwn- 
stance, if there hat1 I m n  cppor tmi ty  to take a tralerse and a n  omission, . . 
would not preclude the plailltiff> from asslgrllrrg other errors, patent 011 

the record of the coil~iction. The court ought. therefore. to have rc- 
quired the pli~intiffs to assigll theii. errors. and u p o ~ ~  their refusal to do 
so. arcordil~e to the course of the court. the:1 the writ might hare  been 
~~~~~~~~~cecl for  thr writ of an assiminlci~t. Hilt In7 this ronson the court 
vonld d c t e ~ x ~ i n e  that the plaintiffs should not :isyign any errors, though 
npprnw~t  in the $:lint, beca~icn they had omitted to tnke a particular 

defense a t  a certain junct~ue .  The truth is. b o ~ e r ~ r ,  that there was no 
finding of anv forcible entrv cr  detainer mhiclr the plnintiffs could have 
traversed. 

The jur- merely fonnd that "J)nrll:m holds ~)osse;sion," and they did 
]lot find that either of i h ~  plai~ltiffr l ~ a d  entered forcibly or held forcibly. 
Indeed. they could not ha re  XI found. according to Durhxm'r own affi- 
davit, for h'e states that ther  v w e  nerer actunll; in ~:owssion.  hut that 
he resorted to this proceeding to prevent them f r o n  getting the posses- 
sion. The ~ ~ l l o l e  proreeding n as so improper in itself and qo inforinally 
conrli~cted that i! iq ol,vions lipon its face there ought to ha re  been no 
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judgment against the present plaintiffs for  the costs. However, that  
matter is riot before us now, but \bill arise \&en errors shall have been 
assigned and the record of the l h i n t  looked into with the T i e x  to reverse 
or affirm the judgment. At  present we are restricted to the point 
whether the writ should have been quashed without allowing the plain- 
tiffs even to assign errors, much less to obtain a judgment of the court 
upon then?. We thirili the order mas erroneous, and it must be 
reversed and the cause remitted to the court below for further (133) 
proceedings thereon according to  Ian.  

PEE CURIAX. R~T-ersed. 

C i t e d :  I lar ts f ie ld  1 , .  Jones ,  40 S. C., 310; ,Ctendmnn c. Jones ,  6.5 
h'. C., 391; 8. 2.. S ~ c c p s o n ,  S3 X. C., 588; Boi~lg c. R. R., 88 N. C., 63; 
TYenzser T. Xining  Po., S9 S. C., 1!19; ITnrtrr~nn c. S"pires, 94 S. C. ,  153. 

DEN FY Dn:. MATTHEW WALLACE Y. JOHN T. MAXITTELL 

TVhere a person has  been nor only in  t he  actual  occupation of a pa r t  of a t rac t  
of land for 2.5 or 30 years, but has  also claimed i t  and exercised acts of 
dominion and ovnership  over i t ,  up  to a well-defined boundary, for t h a t  
and  a longer t ime, t h i s  i s  altogether evidence to  be left  to  the  jury, to  
presume a g ran t  of t he  land to t he  person and of conveyances to those 
claiming under h im,  ~ h o  so  held the  possession. 

, ~ P P E ~ L  from ?~IFCI~T,ESUURG Spring Term, Ib4Ci; C'aldzcell, J .  
The lessor of the plnintiff claiinetl title to the land in dispute, under 

a grant from tlie State. wliich iswed or1 10 \Lay, i~42, for 2 1  acres. The 
defencla~~t hone t i  110 1,nper title, but claimed u~!tler one Black, as to 
~vhom nolie n a s  offered in evidence. Lnt it  as alleged that  he had had 
a lolig po.:e4o;l by actnal rultirntion, n11d that lie claimed the land u p  
to the boundaries h r  :L hill hy ~ i h i c h  it xnz cilcu~iiscrihed; that he l i ~ e d  
on an adjoining tract arid had cut nn(l med timber off of it up to the 
said bo~u~dnrie.. T n o  xitneqces intioduced 1)y thc defend,~nt tez- 
tified that  the inid l a ~ l d  vay cixcum-cril~ed 1 , ~ -  thc l~oluidnries of (136) 
other tracts; that  t l i c ~  lint1 knonn them for the last tliirt7-fire 
gears; that the <:lid I!lacli had claimed and cut tinil~er occasion all^ up  to 
those bolmdalies. arid that, bet~veen twenty-five and thir ty years aqo, he 
had cleared and inclowl a small portion of the land in dispute, and had 
afterwards added to it bg a fnrther clearing, and had kept the same in  
constant cultiration till within the last ten years; that the said Black 
had cleared o field fifteen Fears ago on another part  of it, which had 
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been constantly occupied by cultivation till the commencement of this 
suit. 

The counsel for the defendant insisted that, from the length of the 
possession, the jury ought to presume a grant. The court was of opinion 
that Black and those clainzing under him could not, in the absence of a 
paper title, by these declarations make up a title up to the boundaries 
of the land, and that the length of possession was not sufficient to justify 
the jury in presuming a grant even for the part in actual cultivation. 
The jury returned a verdict for the plaintiff, and, the rule for a new 
trial being discharged, the defendant prayed aii appeal to the Supreme 
Court. 

Alexander and J .  H. Bryan  for plaintiff 
Osborne for defendant. 

DANIEL, J. Where any person, or the person under whom he claims, 
shall have been or shall continue to be in possession of any lands what- 
ever under titles derived from sales made either by creditors, executors, 
or administrators of any person deceased, or by husbands and their 
wives, or by indorsement of patents, or other colorable title for the 
space of twenty-one pears, all such possessions of lands under such title 

shall be and are'declared good, and are w bar against the entry 
(137) of any person under the right or claim of the State, provided 

the possession so set up shall have been ascertained and identified 
under known and visible lines or boundaries. Rer. Stat., 372. I f  the 
defendant had rested his defense solely under this statute, then color of 
title would have been indisnensable for him. But this statute does not 
affect the common-law principle of presuming a vrant. Pi t z rado lph  v. 
hTorrnun, 4 N .  C., 5 6 4 ;  Nor& v. Maiwrll ,  20 k. C., 382. I t  is very 
true that possession of a part is .possession of the whole claimed by a 
deed when there is no adverse possession or superior title. Carson T. 
Burnett ,  18 N.  C.. 546. The lands in  controversy were circumscribed 
by the well known lines and boundaries of other coterminous tracts, 
which well might, or might not be, the lines and boundaries of an old 
patent corering the land now in dispute. I f  they were well known as 
the lines and boundaries of this tract of land, as well as of the others 
(as the witnesses prove to have been the fact), they furnish by reputa- 
tion the boundaries of the land of which Black and the defendants hare 
held the possession. Tate v .  &'outhard, 8 N. C.,  45. Black for thirty- 
five years exercised dominion over the whole tract by claiming it and 
cutting timber occasionally up to those rery lines and boundaries; and 
he had, between twenty-five and thirty gcars ago, cleared, inclosed, and 
cultivated a part of the land, and that field, and another field on the 
said land, had been in his znd the defendant's acti~al poseession and 



cultivatioii from that  time to the coiuiriencernent of this action. d l 1  
necessary assurances may mid ought to be presumed upon a long actual 
possession and enjoyment. But  wheli one enters up011 land without any 
conreyance or other thing to show that he claims, his possession cannot 
by presumption or iiuplication be extended beyond his occupation de 
facto. To allow him to say that he claims to certain lines and 
boundaries beyoud his occupation and not risible and known of (138) 
itself i s  not suficieiit evidence of his possrssion to those lines or 
boundaries; one cannot thus make himself in possession, contrary to the 
fact. Bynum o. Thompson, 25 N. C., 578. I n  that  case there was no 
possession of any part  of the land covered or supposed to be covered by 
both titles, nor were there ally visible boundaries known or generally 
reported to be those of the Braswell patent;  but there was simply a 
declaration by Lane, who had no coilveyance from Braswell, that  he  
claimed under that  patent, and, therefore, claimed the land covered by 
it, wherever the boundaries might be, and although they were uncertain. 
That  would not do;  for  i t  would be working a possession by a claim 
merely, without either title or actual occupation. B u t  when a person 
(as Black was) has not only been in  the actual occupation of a part of a 
tract of land for twenty-five or thirty years, but has also claimed it, and 
exercised acts of dominion and ownership ooer i t  u p  to a well defined 
boundary for that  and a longer time, are must say that  we think that  it,  
altogether, was evidence that should h a r e  been left to the jury to pre- 
sume a grant of the land frolri the State to Black or those under whom 
he claimed. 

PER CURISM. New trial. 

(139)  
JOHN C. HATFIELD v. RALEIGH GRIMSTED. 

At common law land covered by water was the subject of grant except where 
the tide ebbed and flowed, and so it was in this State in the year 1839, 
the former legislative restrictions having been repealed by the act of 
1839, and not reenacted until the session of 1839-40. 

APPEAL from CURRITUCK Spring Term, 1846; Pearson, J. 
This proceeding x-as for $10 penaltp for hunting on land of the plain- 

tiff. The plaintiff proved that  the defendant had gone with a gun and 
killed geese a t  a blind in Currituck Conntv on a shoal a t  the head of the 
channel which led to Currituck inlet. which is now closed. The blind 
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was about 1 mile from the marshes on the banks. The plaintiff, to show 
title, read two grants, one for 496 acres, the other for 346 acres, dated 
in  1839. These grants are lccated so as to take in a small quantity of 
the marshes a t  the banks and then run out with the channel about 1% 
miles into the so~liici. Oiie of the grants iiicluded the place where the 
defe~idani had, bv concealing liin~qelf i l l  the blind, been very destructiue 
to the mild geese, as appeared from the evidence. The part  of the sound 
included in  these grants was mostly shoal, intersected a t  irregular dis- 
tances by small slues 01' channels. The water usually corered these 
shoals, and v a s  from 10  to 1 2  or l b  incheb deep. I n  the slues o r  chan- 
nels the water was usually 2 to 4 feet deep; in high tides the whole mas 
so deep that  boats could pass on the shoals; but occasionally, there 
was a strong n iud  from the north or northeast of several days duration, 
some parts of the shoals tveie entirely dry, and would continue so until 
the mind ceased or changed its direction; and the blind in question had 

Feen made on the shoal where the water a7as in cold weather some 
(140) 10 inches deep, by depositing large blocks of marsh-grass and 

qtuff so as to make a mound about G feet square a t  top, which was 
some few iiiches a b o ~  e the lerel of the water. A blind stood a t  this place 
many years ago. The l~rcsent  blind m s  erected oil the ruins of the old 
one, some six years ago. Currituck inlet closed in the year 18 .  ., since 
which time tl,e sonnd has been much more .halloa. These ihoals were 
not fit for In. purpose savr that of hunting grounds for n i ld  fowl, that  
resort there in lalye numbers to feed 011 the water grasq z111tl m o w  The 
court TTas of the opinion that  the sound, although .Iic~al as described. 
since the inlet clovd. wac; not i h r  ciihjec~t of entry;  in ~i~lnnission to vhich 
opinion t!~e lh in t i f f  suffered a nonsuit and appealed. 

IIeath f o r  pla in t i f .  
Y o  counsel for clcfendant. 

R V > ,  C. J .  Hi s  IIonor pro1)ably founded hie, o l ~ i ~ ~ i o n  that the 
grants to the plai~itiff TTere void upon Laws 1715, Rer. Code, ch. 6, aec. 
3, and of 1777, ch. 114, sec. 10, which directed 1 1 o ~  land lying on a 
navigable watcr should be entered and s u n  eyed, not adverting to the 
circumstance that  those provisions vere  not in force in 1839, when the 
grants were issued. Whether the Zoczrs in p r o  would h a ~ e  Leen the snb- 
ject of entry or not, nndcr those acts, i t  is not imterial  to inquirc; for 
the Revised Statutes, ch. 42, omits the actions under consideration, and 
so left the matter a t  common l av .  S o w ,  a t  common lam this land could 
clearly be granted by the sovereign. for this case does not state auy 
regular flood and ebb of the tide in Cnrrituck Sound since the closing 
of the inlet. The  omission in  the act of 1836 has been supplied by 
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an  act at the late session of the A-elnhly ullieh reenacts those parts 
of the acts of 1715 a n d  1 7 7 7 ;  but wliile they were dormant, 
and the colmion l a ~ r  done  in force. the grants to the plaintiff (141) 
n ere d i d .  

The judgmrnt must, therefore, be 
PER CURIAN. Reversed. 

C i t e d :  TT'arcl u .  TTTillis, Sl S. C'., lb-1; Uond v. TT7001, 107 1. C., 149 ; 
S. .c. Euson, 114 S. C., 701: T k n r l  ( ' 0 .  v. H o t e l  Co. ,  132 N .  C., 5 2 2 .  

THE STATE v. DAVID VALESTIXE.  

Tt'hen the Attorne! General, upon an appeal by the defendant on an indict- 
ment, informs the Court that he has looked into the record and that  he 
consents that  the c e n ~ ? e  d e  noLo prayed for should be granted, the Court 
will of course grant  the v e n l i c  d e  n o ~ o ,  ni thout  exanlining into the 
errors assigned. 

R U ~ F I S ,  C. J. I n  this a : e  the Attorney-General has informed the 
Court that lie lms looked intv rhe record and iq of opinion that he ought 
not to L I S ~  that  the jncigxicnt should be ~iffirnieil, hut that it w s  his duty 
to consent that  there should be a v c n i ~ e  d~ noco .  The Court was at 
some loss a t  first, :is to the pioper step. to be taken under those circum- 
itancec. Bn; n e  f i~ id  from n h a t  Lord Jlnns'ieltl caid in TTrillLes' case, 
4 Bur.. 2 5 2 7 ,  that  it is the courze in the King's Bench and the House of 
Lord.;. ~ v l ~ p n  the Attorney-General mnkeq known that "he does not op- 
pose" a r e ~ e r s a l  of a j udpnc l~ t  on a n r i t  of error in a cace of felony. 
thnt the courts ie rerw the jiitlgnent vlmn ~ r o l ~ n c l i  that conltl not pre- 
 ail if oypowl,  h r c a n ~ e  insnfiicient in Inn. :tnd. illdeed. as n matter of 
course. Tlint i s  Jone 1-x adoptinz, 7 s  rhe form of rercrsnl. that 
i t  i i  for tlie errors asqigi~e 1 ' n i ~ d  o t l t r ~  r r ro i r  o p p c n ?  1 i 2 q  in f h c  (142) 
r ~ c o i d . "  ~ ~ i t l l o u t  ~ p e c i f ~ - i m  : I ~ T . .  nnd, tl~eicfore, nitllont c~tal l-  
Iiqhinr. 211- lee71 precedent. W e  suppose that our duty is much the 
kame; fqr. a$  the judgment of the Supelior Conrt iq quperwlecl bv the 
nppeal. co that  no further procccding~ can hc had  on the indictment 
lintil thiq Coiirt .hall hare  ~crnit ted the cnusc, the  hole matter muqt 
~ieceqcarilx- he ~ ~ r i ~ l c r  the coiitrol of t h ~  Attorne7-General here, ~d le the r  
he d l  l ~ r i n c  on the canqe or proqecntc fur ther ;  and  as  he might thus 
di~chal-ye the priwner, hc ma-v br consent allow the h e r  benefit of n 
wcond iri:il. The Conrt, therefore. does not look into the record a t  all 
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with the view of forming any judgment of i ts  own whether there be an 
error or not, but will direct the judgment to be reversed forasmuch as 
the Attorney-General, who appears on behalf of the State, admits to the 
Court that  for  the matters mentioned in the prisoner's exception, and f o r  
other causes appearing in the record, the judgment was erroneous and 
ought to be reversed. 

PER CTJRIAX. Venire de noro. 

Cited: S. v. Leak, 90 S. C., 658; 8. v. Lee, 91  N. C., 572. 

(143) 
,BANISTER MIDGETT v. SAMUEL G. WATSON, JR. 

1. An account in the following words, to wit: 
Sold to Samuel G. Watson, this 6 December, 1844, 153 turkeys at one dol- 
lar a pair.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$ 76.50 
211 chickens at 12% cents each . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26.38 

$ 102.88 
Payable in corn at one dollar and sixty cents, with sixty days to 

deliver the corn in 
credit this account fifty shillings.. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5.00 

is not a liquidated account within the meaning of our act of Assembly, 
giving jurisdiction to a single justice of liquidated accounts above sixty 
and under one hundred dollars. 

2. A liquidated account under this act means one in which the debt is ad- 
justed and the balance stated, without the necessity of having recourse 
to extrinsic evidence. 

APPEAL from HYDE Fa l l  Term, 1846; Manly, J. 
The facts upon which the opinion of the Supreme Court is  founded 

are fully stated by the judge who delirered the opinion. I t  seems, there- 
fore, unnecessary to recapitulate the case sent u p  by the judge below. 

Stanl?j f o r  plaintiff. 
Shaw f o r  defendant. 

NASH, J. The action was commenced by warrant, and the plaintiff 
claims in i t  from the defendant the sum of $97.88, "due by signed 

106 
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account." To sustain his claim he gave in evidence a paper- 
writing which is in the ~ ~ - o r d s  and figures following: (144) 

Sold to Samuel G. Watson, Jr., this 6 December, 
3 844, 153 turkeys at $1 a pair.  . . . . . . . . . . . . . . . .  $ 76.50 

211 chickens at 12:4 cents each.. . . . . . . . . . . . . . . . . .  26.38 

Payable in coru at  $1.60 with sixty days to deliver 
the corn in ;  credit this account 50 shillings. . . . . .  5.00 

-- - 

$ 97.88 

The reception of this paper in evidence was opposed by the defendant 
on two grounds: first, that i t  was not such a paper as was described in 
the warrant, and, secondly, that a siugle magistrate had not jurisdiction 
of the claim as set forth in the account. As their objection lies at the 
foundatior~ of the plaintiff's right of recovery in this action, we have 
not considered ourselves called on to decide any other points raised. 
Upon its face the warrant ~lai ins  a sum of money under $100 as due by 
a signed account. If the account produced is riot within the act of 
Sssernbly, it does not support the warrant, and ought uot to have been 
received in evidence. McFarland v. Xison, 15 N .  C., 141. The presid- 
ing judge was of opinion that i t  was a signed account, and overruled 
the objection. I n  this opinion we do not concur. We hold that the 
account is riot, in the language of the act, a liquidated account. 

The act under which the warrant is brought is as follows: "A11 debts 
and demands due on bonds, notes, and liquidated accounts, when said 
accounts shall be stated in  writing and signed by the party from whom 
the same shall be due, when the principal does not exceed $100, etc., 
shall be cognizable and determinable by any one justice of the peace 
out of court." Rev. Stat., ch. 62, scc. 6 ;  and by the latter part of the 
same section the jurisdiction is confined, in claims for nloney, to sums 
under $60, when not so cridenced. and to specific articles not ex- 
ceeding that sum in d u e .  The whole question turns upon the (145) 
c.onstructiou of the words "liquidated accounts," for the descrip- 
tion of the account. in the warrant, is but a description or defining of 
them. I t  is manifest that the 1,egislature intended that the different 
securities enumerated should bear upon their face the same and equal 
certainty. A bond or not payable to no one cannot be considered, as 
in law, a valid instrument. So it must show what is due or payable, 
or furnish the means whereby the amount may be ascertained. So a 
liquidated account is one which is stated in writing and signed by the 
party to be charged. To liquidate is to settle. to adjust, to ascertain or  
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reduce to precision i n  amount. See Walker ,  word liquidate. So  liquida- 
tion is the act of settling or adjusting debts, o r  ascertaining their 
amount, o r  the balance due. There must, then, be some one to whom 
that  balance is due, as well as some one from whom i t  is due. T o  liqui- 
date an  accourit is to ascertain the balance due, to whom due, and to . 
whom payable. But  to subject such an  account to the jurisdiction of a 
single magistrate, the amount must be under $100, and the account 
must be stated in  writing and signed by the debtor. I n  N e w m a n  v. 
Taylo~ . ,  27 N.  C., 232, the Court decides what constitutes, under the act 
me are considering, a liquidated account: "The instrument must i n  
itself amount to plenary evidence, without requiring the aid of other 
evidence to supply i ts  defects." The instrument sued on, i n  tha t  case, 
was as follo~vs: "22 April, 1544. Received 15 hundredweight of bacon 
a t  6 cents, and 125 pounds of lard. William Tabor." The question was 
whether that  mas, under the act, a signed account, and the Court say i t  
is not. Among other objections, the Court notices the fact that  the 
paper does not say from whom the bacon and lard were received, and 
that  it did not purport to be a liquidated account between the parties 

before the Court. The  paper in this case is equally uncertain 
(146) with that  in Tabor's. I t  does not state who sold the turkeys and 

chickens to the defendant Watson, nor to whom the amount was 
due. They are to be paid for, not in money, but in corn a t  $1.60, and 
deliverable in  sixty days, but to ~rhorn,  or  when, is not stated; and 
nhetlior the $3.60 is per barrel or per bushel, it  does not state. I t  does 
not, then, in the language of the Couit in Tabor's case, contain plenary 
eridence in  itself, but requires other proof to supply its defects. Accord- 
ingly, the plaintiff was permitted to prove alirinde that  George Staples 
was eniployed by him as an agent to sell goods for him as a n~crchant  
in ITvde Countv, and that  he sold the articles to ihe defe~idant. and that 
the lkl)er  offered in  eviclence was td ten  from the books kept by Staples 
a t  the store, and that  the books ne re  surrendered up Ly him, as the books 
of the plaintiff, t o  a person authorized by the plaintiff to rewire them, 
and at-knou~!edgeil by tllc clefcnclant as being the property of thp plain- 
tiff. But noue of this eridence was furnished hp the acconnt introdiicecl. 
I t  Tvaq all wiihout and hesidc it. KO casc could have more fully exem- 
plified the meaning of the Court in Tabor's cnsr than the present. There 
is  no doubt the account properly belongs to the plaintiff. and he can 
nzni~itajn an  action on it,  hut not this action. The account is not within 
the meaning of the act a s i g l d  account. The sum claimed is orer  $60. 
and is beyond the jl~risdiction of a single magistrate, and the defendant 
was entitled to ha re  the judgment of a nonsuit. 

PER CURIAM. J ~ ~ l g i n e n t  reversed, and a ?*enire de novo ordered. 

Cited: Furman. v. Y o o r e ,  64 X. C., 360. 
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T H E  STATE v. JANES GALLIRIORE. 
(147) 

1. The Supreme Court will take no notice of mistahw by the jury in the 
court bclow, w-hether o r  not they find against the facts or the law. 

2 .  The jurisdiction of the Supreme Court is confined to matters of law ad- 
judged by the judge of the court below, and, to ascertain % h a t  matters 
of law were so adjudged, they look to the case stated, which is in the 
nature of a bill of exceptions. 

3. Yet, upon a niotion in arrest of judgment, the Supreme Court will look 
into the whole record, and, if they find error, will so decide. 

4. In  an indictment for larceny, when the property stolen is alleged to be 
the property of A. B., and that  the defendant "did feloniously steal, take 
and carry away the said property," th is  is a sufficient description of the 
offense. I t  is not necessary to state that  the property stolen was then 
actually in the possession of the  said A. B. or that  i t  was actually taken 
out of his possession, the  law implying his possession from his owner- 
ship. 

~ ~ P P E A L  from JRFDELL Fall Term, 1846; Dick, ,J. 
The matters upon which the opinion of the Supreme Court is founded 

are sufficiently set forth i n  that  opinion, i ~ n d  i t  is therefore deemed un- 
necessary to insert the case sent up  by the judge below. 

.Ittorne?j-General for t h e  Stale. 
G. -4. llliller for defendant .  

XASII. 3. The prisoner m s  indicted for stealing a negro woman 
named Harr i r t ,  the property of one Allen nost. The indictment con- 
tains tlirce comits. I t  i i  unrlecessary to advert fnrtlier to t h ~  second and 
third. as npon thmn the prisoner ~i--as :~cqiiitted. The first count 
is as follo~r s : (148) 

STATE: OF KORTH CAKOLIXX- CABARKUS COUXTT. 
Superior Court of Law, February Term, 1846. 

T h r  jurors for the State, npon their oath prewi~t ,  tll:~t Janiei: Galli- 
more, late of said coii~ltp, laborer. not l i n ~ ~ i n g  the fear of God before his 
c p s ,  but being in07 ed n~itl ccduccd 1,y the instigation of the deril, on 10 
January.  1846, with force and arms, in the 4 t l  county of Cabarrus. a 
certz~in female slave named Harriet, of tlicx ~ : : l i ~ c  of 30 shillings, and the 
proper t -  of Allen Dost of the said ro~ in tp  of Cabarruc. feloniouslp did 
steal, take and carry awal., contrnry to  tlw act of Aclsemblp in  such care 
made nnd provided, and ngainct the p a c e  nnc! d i g ~ i i t y  of the Statc. 

T'pon this count the priwner was coiiricted hv the jury, and through 
his counvl nlored for n nelv trial "because the jury had found him 
guiltv vithont ~llffiricnt teitirr~onp." Tt is unneceqqnry here to state the 
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testimony given 011 the trial. We have no authority, as the case appears 
before us, to look into it. The question raised by the motion has been 
repeatedly decided in this Court. The Supreme Court is a court for the 
correction of error.3 in law committed by the court trying the cause, and - 

not for the correction of those committed by the jury. I f  there is error " " 

here, it is of the latter kind, the only remedy for which rests in the 
sound discretion of the judge before whom the cause was tried, by grant- 
ing a new trial. We cannot interfere, although in our opinion it might 
appear that injustice had been done. Long v. Gantly, 20 N.  C., 457; 
Goodman v. Smith, 1 5  N. C., 459. The last case that came before this 
Court in  which this question was raised w a ~  Reed v. llloore, 25 N .  C., 
313, in which the doctrine is laid down with so much clearness and pre- 
cision that i t  is difficult to perceive how any mistake or misapprehension 
can still exist upon it. The language of the Court is:  ''It has been 
repeatedly declared that this Court cannot correct the errors of the jury 
in finding a verdict without or against evidence or against law, but must 
leave it to the judge who tried the case." To the same effect is Terrell 

v. Wiggins, 23 N. C., 173. For the reason assigned in the case, 
(149) i t  is not in the power of the Court to grant a vefiire de novo. But 

the counsel for the prisoner, not urging this point, claims a new 
trial upon the ground that i t  was the duty of the preiiding judge to have 
instructed the jury that there was no evidence before them that the " * 

felony complained of was perpetrated within the county of Cabarrus. 
Every appeal to this Court from a trial at law consists of the record of 
the case below, properly so called, and the statement accompanying it. 
This statement is in the nature of a bill of exceptions. and is considered 
as containing the proceeding excepted to in the court below by the party 
complaining of them. I t  is our duty to examine the record of every 
case and to pronounce such judgment on it as the court below ought to 
have pronounced. Bevond the statement sent here. the Court cannot 
look without manifest injustice to the appellee; he would be surprised 
by objections taken here for the first time. Tt has, therefore, long been 
the established rule in this Court that only those points which were 
raised below can be heard here, unless they appear upon the record. We 
cannot listen to objections arising out of the ore tenus incidents, as they 
are termed, of the trial. Of them no court can take notice but that 
before which they occurred. Ererything found by the jury or ruled by 
the court must he held bv us to be right, unless objected to at  the trial. 
Henaphill I , .  Hemphi77. 13 X. C., 2 9 4 ;  Atkinson v.  Clark, 14 X. C., 174. 
We conclude this part of the case, then, in the language of the Court in 
Reed e. X o o r ~ ,  25 N. C., 314: ''We can do only with the errors of the 
judge. I t  is  true. it is erroneous to submit an inquiry of fact to the jury 
to which there is no eridence in the case; but as  to that. we have to say 
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in this case that the prisoner took 110 exception at the trial nor on his 
motion for a new trial, and, consequently, we cannot suppose the testi- 
money to have been stated but with a view to the objections raised. 
The plaintiff's motion for a new trial was on the ground that the (150) 
verdict was against evidence and law, and not because the court 
left a point to then1 without evidence." And so here, the plaintiff moved 
for a new trial because the jury found the prisoner guilty without suffi- 
cient evidence, and not because a point was left to them without evidence. 
The latter was a question of law, to be decided by the court; the former 
one of fact, for the exclusive consideration of the jury. 

The prisoner's case has, in our opinion, in no manner been prejudiced 
by the omission. We have looked carefully into the testimony, and think 
that there was evidence to go to the jury, and that the court could not 
have told them there was not any; and the jury, after a most careful and 
clear charge from the presiding judge upon this point, returned their 
verdict of guilty against the prisoner. I f  in this they erred, i t  is an 
error which could have been cured only by the granting of a new trial, 
which was within the peculiar discretion of the court, with the exercise 
of which, as we have before said, we cannot interfere. 

The prisoner moved furthcr in arrest of judgment, and assigned as 
error, that the indictment did not set forth or charge "that the slave - 
was in the possession of the owner, and that the prisoner took and car- 
ried her away from his possession." The indictment in this particular 
conforms to the precedents to be found in  the books. We hare looked 
ihrough Archbold, and find that the words "shall take and carry away" 
are the operative words used by him. Nor do w anywhere find it stated 
to be necessary that the indictment should charge that the property 
stolen was in the possession of the owner, or that the prisoner stole it 
from his possession. Possession in the owner at the time of the larceny 
is a part of the essence of the crime; but it is a matter of evi- 
dence, and is not usually stated in the indictnlent, and is not (151) 
necessary to its validity. The indictment. in S.  I ? .  May,  15 N. C., 
328, charges the felony as in this case. That was for stealing a slave, 
and was very maturely considered; each of the judges delivered an 
opinion, and although the exception was not taken, it is not likely it 
would have escaped their notice. And if the law had required that the 
possession, in so many words, should have been charged in the indict- 
ment, the judgment would have been arrestrd without a motion to that 
effect. The indictnwnt in this case is an exact copy, mutatis mutandis, 
of that in S. v. Jernigan, 7 N. C.. 12.  The indictment charges the negro 
Harriet to be the property of Dost. and in a legal seuse imports posses- 
sion by him, and then charges a feionions asportation. 

After a careful examination of the case. we are unable to discover any 
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good reason nhy  there should be a venire fucias de novo, or why the 
judgment sho~11d be arrested. 

PEIL CURIASI. K O  error. 

Cited:  S. r .  l ' r ibet t ,  32 S. C., 152; X. 7;. Orrell, 44 N. C., 218; S. v. 
Langford, ibid., 442, 444; l l iozun 7;. Kyle ,  47 X. C'., 443; S. v. Smallwood, 
78 N. C., 562; S. v .  E1o.c, $1 S .  C., 57b; 5'. v. Taylor,  55  K. C., 592; 
S. v. Groolc, 91 N. C.. 3 s ;  8. r .  Eliason, ibid., 565; S. v. Powell,  94 
N. C., 933; 8. 11. Uest, 111 S. C'., 643. 

DEX OX DEJI. OF JOHN NcENTIRE v. ACHILLES DURHAM. 

A purchaser at a sheriff's sale of land, under execution, is only bound to 
show a judgment, execution, and the sheriff's deed. He is not bound to 
show a levy by the sheriff. His title is complete as against the defend- 
ant in the execution. 

, ~ P P E A L  from RUTHEBFORD Fall  Term, 1546; Caldzuell, J. 
The  plaintiff claimed title to the lands in dispute as a pur- 

(152) chaser a t  a sale made by the sheriff, and on the trial of the case 
he offered in evidence several jud,gnents rendered against the 

defendant in Rutherford Su lwio r  Court in favor of third persons; also 
executions issuing thereon, a sheriff's deed covering the premises, and 
proved the defendant i11 poqsession of the same. The sheriff was ex- 
amined, and testified that said lands were sold by virtue of said execu- 
tions. I t  n a s  insisted for the defendant that  i t  ought to appear that  a 
lery on the land had been made by the sheriff a i d  that  he had acted 
under it. The court charged the jury tha t  to entitle the plaintiff to their 
7-erdict in tl case of this liiild he must show a judgment against the de- 
fendant, an execution i s s ~ ~ i n g  thereon, and, corresponding with said 
judgment, a sheriff's deed covering the premiqes, and that  the defendant 
was in possession when the siiit was brought; and if he made out these 
facts, he m-as, prima fncte, entitled to their verdict. 

The jury found for the plaintiff, and on a new tr ial  being refused, the 
defendant appealed to the Pupreme Court. 

rtlesander and Rpzrm for p la in t i f .  
Gvion for ci 'efcdant. 

DANIEL. .T. The e x ~ c ~ ~ t i o n s  vhich nere  isqued on the judgments 
wainct Thrhnm hound hic l s i ~ d s  frnm the t ~ s t e  of the wme. The qheriff 



mas the proper officer to sell the lands and raise the money to satisfy the 
said executions. The sheriff on the tr ial  proved that  he  sold the lands 
by virtue of said executions. The plaintiff showed several judgments 
and executions against Durham, and then proved a sale of the land by 
the sheriff ullder those executions, and produced the sheriff's deed to 
himself. That was sufficient to transfer the title to him. The 
objection taken by the defendant, that the sheriff did not 1euy (153) 
the esccutions on the lalid before he sold them, was, Tve think, 
proper17 overruled by the judge. There is no lan- that  me know of which 
requires a purchaser of land a t  a sheriff's sale to show that the esecu- 
tions had been levied on the same before the sale hg the sheriff to h i m ;  
if he s h o ~ s  a judgment, execution sale. and a sheriff's deed to himself 
for the land, he is entitled to recorer the possession as against the de- 
fendant in the execution. 

PER CVRIAN. S o  error. 

Ci tpd :  O tcen  v. Barksda le ,  30 S. C., R3 ; l l n r d i n  2.. Cheek.  48 W. C., 
138; Peebles  c.  P a t e .  S G  S. C., 440; 1 ; r i i f o t ~  2..  Sp iers ,  92 S. C.. 5 0 5 ;  
I'i.'illiams 2.. Dunn, 163 K. C., 212 ;  S. c. Xlzotts, 168 S. C.. 190. 

THE STATE TO THE TSE OF J. R. LIKDSAY V. DANIEL ENGLAND. 

1. Under t he  acts for t he  sale of t he  Cherokee lands  the  purchaser has  a 
r ight,  upon the  certificate of h i s  purchase from the  commissioners, t o  
insti tute a n  action of ejectment, in the  name of the  State,  against  any 
person in possession. 

2 .  The  person s o  in  possession cannot set up as a defense to t h i s  action t h a t  
he  had received a deed from the  purchaser a h i c h  had never been reg- 
istered, but which was alleged to be lost, or destroyed by an  agent of 
t he  purchaser. 

AITEAL from CHEKUKEE Spring Term, 1846; Pearson ,  J. 
Lindsay, the real plaintiff. purchased the land of the commissioners 

for the sale of Cherokee lands, and received of them a certificate of pur- 
chase. The defendant, bcing in possession, refused to deliver up  
the same when he ~ v a s  required to do so, and this action mas (154) 
brought in the name of the State to recover po~session agreeably 
to section 15 of the act of 1846 (2  R ~ T .  Stat., 213). The  plaintiff 
offered in evidcnce the aforementioned certificate. which the said act 
declares shall be eriderice of title and right to sustaili the action, ~ i ~ h e n  
the purchaser h ~ s  not forfeited h i% right under the said purchase. On 
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the t i ial  the defendaut offcred to prove by parol that  Lindsay had, for  a 
valuable consideration, executed a deed by mliich he transferred, re- 
leased, and ajsigned to him and his heirs all the iuterest, title, and claim 
he had and held, as lmrcliaser, in the aforesaid tract of land, and that 
the deed had been frandulently obtained and destrojed by Lindsay's 
agent Leforc i t  had been regiitered. The  court rejected the evidence, 
the plaintifl had judgment, and the defcildant appealed. 

Baxter for p l a i d f .  
S o  counsel for de fendan t .  

T I ,  J. The defendant omitted to take an  assigiiment of the cer- 
tificate, but left that in the hands of Lindsay; and u i ~ t i l  a grant is issued 
for the l:nlcl, the State can sustain an  action of ejectment. By force of 
the act, the purchaser who gets a certificate has the right to institute 
that action in the name of the State. 

The defendailt took a deed of bargain :md sale from Lindsay, which 
was never proved and registered, and, without registration in  the county 
where the land lies, no conveyance for land, in xvhat nianiler or form 
soever drawn, shall be good and available in Zazv. Rev. Stat., 224. The 
deed, if it  had not been lost o r  destroyed, could not have been read in 
evidence for the defendant, either to show title in him or to work all 
estoppel. 

PER C U R I A ~ ~ .  Affirmed. 

(155) 
DES (IT DE:\IISE OF JACOB CANOY V. HENRY TROUTMAK. 

1. A fraud in the consideration or treaty on which a deed i s  obtained is a 
ground for impeaching i t  in equity, but i t  does not avoid it a t  law. To 
have that effect i t  is necessary the execution of the deed should be ob- 
tained by fraud, so a s  to make a case for the defendants on the plea of 
non est factuin. 

2 .  When land is conveyed in fee to a person, under certain trusts mentioned 
in the deed, the trustee can convey a legal  title to  the property so a s  to  
enable the alienee to maintain an action of ejectment. The question as 
to his tquitable right to  convey, for a different purpose than tha t  author- 
ized by the trust,  is one of purely equitable jurisdiction, and cannot be 
entertained in a court of law. 

L Z ~ ~ ~ A ~ ~ .  from CABARRUS Spring Tenn,  1 \46 ;  Calcl~c.cll, .J. 
Ejectment. The pl~in t i f f ,  in order to S ~ O T V  a title in lliq leisor. read 

in eridcncc a deed for thc ; ) ~ C I I I ~ S C Q  mentioned in the declaration. which 
\vzs made by the defendant to one Jacob Troutman on 4 Map, 1843. I t  
1xwpo1.t~ that t11(, d ~ f c n d a ~ i t .  "Henry Troutman, in consideration of the 
~ 1 1 1  of $1 to 1ii111 i n  hnc! paid hy thc inid ,Tacoh Troutmnn. the receipt 
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~vhereof is liereby acknonlec!ged, l ~ a t h  bargained and sold, and by these 
presents cloth bargain and sell, unto the said Jacob. his heirs and assigli~, 
that  certaiu p a x e l  of land lyiu?, etc., to ha\-e and to hold to the proper 
ilse and behoof of the said Jacob, liis heir; and as~ign;  forerer : I n  trui t .  
lionerer, and to the intent and pulpose, that the said Jacob hat11 entered 
surety for said I h r y  on a judgnlent obtained against him by Conrad 
Casper before n justice of the peace for  an appeal to the county court 
of Cabarms Couiit> ; and if the said suit be decided in court and the 
said IIenry 'I'loutnian -11,111 be cast made liable for the costs 
and sliall fail to 1 ~ 1 y  them u i t l i i~ l  t n o  lnontlls thereafter. then (156) 
and in that  case the sitid Jncob i. to enter into the premises, and 
take possession a ~ ~ d  expose the said iands to public wle 011 the premises 
for caqh. after gir ing twenty days 1,otice. aud out of the money arising 
from the sale of such land shall pay all the costs and charges of the 
aforesaid snit, and the residue of ~11~11 moner. if any, shall pay to the 
said Henry or his assigns." The pl;~intif? further prored a sale made by 
Jacob Troutman on the premi?es, to the highest bidder, and that  the 
lessor of the plaintiff became the puxhaser  at a fa i r  price, and receired 
a con1 eyance from ,Tacob Trontman. 

The defendant then, i n  order to impeach the foregoing title, proved 
that in April. 1X48, Col~rad  Casper obtained a judgment against him 
before a justice of the peace for $30, and that  he prayed an appeal 
therefrom and obtained leare to give ~ecur i ty  therefor ~ ~ i t h i n  ten days; 
that  he applied to Jncob Troutman to be his surety for the appeal, and 
proposed to give him, ~vhen  requested, a deed of trust for his land as an 
inrlenlnity; and that said Jacob aqvnted thereto, and agreed that he 
~ ~ o n l d  go to the inctice and become the wret- accordingly; that  within 
the ten days the enid J:lcob 1TTent to tlle justice, in the ab~ence  of the 
defendant. and offered hirnqclf a? wre tg  for a stay of execution. and 
that the lessor of the plaintiff, being then present, remarked to the said 
Jacob that the defendant did not want a stay of execution. bnt x m t e d  
an appeal; :1nd that, nerertheles~,  the said Jacob persisted in becominz 
~ u ~ c t -  for the stny of esecntion, instead of an appeal: that nithiii a few 
(la-i thewafter Jacob Troutman applied to the defendant to g i w  him 
the ilwd of trust. n q  lie had promised. but did not inform the defendant 
that lie had not 1 ecome w r e t r  for an appeal. but for  a s tar  of execution; 
:~nd  that the dcfcndmlt t he r~upon  executed the deed I~ere inhcfo~e set 
forth. TYhen tl:c eta? of eswution expired. Jacob Troutman paid the 
indg in~n t  ant1 then made thr sale a n d  convevance to the leccor 
of tllc l3laintif-T. at nhich ~ : I ? [ J  the defendant rra; preqcnt and for- (157) 
bade the came. 

Cpon tl:c furecoing eridence i t  7 w s  inqisted on the part of the defend- 
ant that ,T:lcol, T~mt rnnr i  had heen giilt:. of a fraud rrhieh nroicled t h ~  
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deed to him, and, therefore, that the plaintiff could not recover. But 
the court was of opinion that there mas no evidence of a fraud in  obtain- 
ing the execution of the deed, and, therefore, that it was not void on 
that ground. 

And it was further insisted on the part of the defendant that the con- 
tingency had never arisen on which Jacob Troutman could rightfully 
sell and convey the land. Without any decision thereon, a verdict was, 
by the consent of the parties rendered, for the plaintiff, subject to be 
set aside and a nonsuit er~tered if the court should be of opinion for the 
defendant on that point. On consideration thereof, his Honor held that 
no power to sell had accrued to Jacob Troutman, because there had not 
been an appeal, nor costs incurred in court which the defendant failed 
to pay, as provided for in the deed to him; and, therefore, that said 
Jacob could not make a good title to the lessor of the plaintiff. Accord- 
ingly. the verdict was set aside and a judgment of nonsuit given, from 
which the plaintiff appealed. 

Osborne  fo r  p l a i n t i f .  
A l e x a n d e r  for de f endan t .  

RUFPIX, C. J. The Court is of opinion that there ought to have been 
judgment for the plaintiff on the verdict in his favor. On the first point 
made, this Court concurs with his Honor. A fraud in the consideration 
or treaty on which a deed is obtained is a ground for impeaching it in 
equity; but it does not avoid i t  at law. To have that effect, it is neces- 

sary the execution of the deed should be obtained by fraud, so as 
(158) to make a case for the defendant on n o u  r s t  factum. L o g a n  a. 

S i m m o n s ,  I S  N.  C., 1 3 ;  Bccd v. dloore ,  23 N. C., 310. 
IJpon the other point. the Superior Court treated the deed as if it 

created only a power. in Jacob Troutman to make a sale in certnin 
events, which events, it is very clear, did not occur. But that is not the 
true construction of the ins t r~ment .  I t  neither confers a contingent 
power merely, nor even an estate on condition. But it is a deed of bar- 
gain and sale in fee, and carries with that estate every legal incident to 
it, including that of alienation. The estate is absolute at  law, without 
any limitation or restriction. I t  is true, the legal estate is conveyed and 
accepted upon a trust, and on it are engrafted certain conditions and 
restrictions; but with the construction and enforcing of trusts, or giving 
redress for the breach of them, a court of lam has no concern. That 
jurisdiction belonps to another tribunal, which may, and probably will, 
hold the present lessor of the plaintiff to hold the legal title precisely 
upon the same trusts on which his bargainor did. Yet he is not the less 
tenant in fee by virtue of the conveyances from the defendant to Jacob 
Troutman. and from the latter to him; and as tenant in fee he must 
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recover in an action of ejectment against even his own cestui que trust, 
becauae a court of law cannot take notice of a trust except so far  as i t  is 
in some instances made the subject of cognizance at  law by certain 
statutes. Not only does this deed convey the estate, and not simply 
create a power i n  Troutman to sell, but i t  does not convey the estate as 
a mortgage does, upon a condition, by the performance of which the 
estate of the mortgage determines and the title revests in  the mortgagor 
without a reconveyance. Thus, i n  the case of a proper mortgage, if the 
mortgagor pay or tender the money a t  the day, he saves the forfeiture 
of the estate, and i t  is immediately in him, by force of the terms of the 
deed, as a legal interest. But deeds of trust like the present are 
entirely different, and convey the whole title at  law to the trus- (159) 
tee, and he is accountable in  equity only. I t  is in  vain to say 
that he ought not, according to the trusts on which he took the legal title, 
to have sold; for still he had the legal title and conveyed i t ;  and the 
legal title ought always to carry a person through a court of law in an 
action turning on the title. For an injury to another, by perverting his 
legal title to a different purpose from that on which he took it, he is 
amenable in a different form. 

The judgment nlust, therefore, be reversed, and judgment be entered 
for the plaintiff on the verdict in his favor. 

PER CURIAM. Reversed and judgment for plaintiff. 

Cited: Allen 1 % .  R. R., I06 X. C., 522; Devereux v. McMahon, 108 
N. C., 147. 

THOMAS LOCKE v. TIMOTHY ANDRES. 

To make specific articles payments they must be received a s  payments, or by 
subsequent agreement they must be applied a s  payments. 

APPEAL from BLADEN Fall Term, 1846; ~S'ettle, J. 
Debt upon a judgment, and the plea, payment. On the trial the de- 

fendant proved By a witness that the plaintiff had been indebted to one 
Alfred Andres on a note for $100, and that the plaintiff requested the 
witness to get Alfred Andres to take the plaintiffs' judgment against the 
defendant and credit his note for the amount of it, but that 
Alfred Andres aever gaye {he credit on the plaintiff's note, but (160) 
required the plaintiff to pa> the whole note ill cash, and the 
plaintiff did so. The defendant further proved that he had at  several 
times let Alfred Andres have small quantities of bacon. Upon that 
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evidence the defendant mored the court to instruct the jury that they 
might find a p a p e n t  oil the plaintiff's judglnent to the amount of the 
ralue of the bacon got by Alfred Andres. But the court refused to give 
the instruction, and. from a rerdict and judgment of the whole of the 
plaintiff's demand, the defendaiit appealed. 

D. &id for plaintiff. 
Strange fo r  defendant.  

I~CEPIX, C. J. The instruction was very properly refubed, for there 
was no evidence from which a payment could hare been inferred. If 
the defendant had owed the debt to Alfred Andres, the bacon would not 
have been a payment, properly speaking, but only formed the subject 
of a mutual demand, that might have been set-off. To make specific 
articles payments, they must be received as payments, or by subsequent 
agreement they must be applied as payments. But the case could not 
be viewed as favorably to the defendant as to suppose eyen that the 
defendant's debt belonged to Alfred Andres. There was merely a pro- 
posal by the plaintiff, through the witness, that ,Ilfred Andres should 
accept the plaintiff's judgment as 3 credit on the plaintiff's debt to him. 
I t  did not appear that the witness erer cominunicated the proposal to 
Alfred Andres, much less that the latter acceded to it, and still less that 
the defendant was a party to any arrangement made in compliance with 
the plaintiff's proposal. On the contrary, the plaintiff mas required to 
pay, and did pay, the whole of his debt to Alfred Andres, as he was . 
bound to do. There is no ground whaterer on which the defendant 

can ask the plaintiff -to answer for the bacon sold to Alfred 
(161) Andres, and especially to treat the value of it as a payment on 

this debt. 
PER C C R I . ~ ~ ~ .  No error. 

Cited: Young  1 . .  A l f o r d ,  113 N. C., 132. 

RUAKNA SHERRILL v. ELI ECHARD. 

A testator devised to his  wife during her life or widowhood all his estate 
except what he should by his will otherwise dispose of. H e  then gives 
certain property to his children, to be theirs a t  his decease. Then comes 
this  clause: "Also, a t  the decease of my wife, I give to my son G. my man 
Stephen, and to my son L. my man Charles. Also I give and bequeath 
to my son L. W. all my lands," etc. (on which he had previously given 
his wife a life estate).  "Also unto my son L. W. I give my two boys 
Dick and David with their mother." Held, that these negroes did not 
pass immediately to L. W., but only in remainder after the death or mar- 
riage of the widow. 

118 
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-'IPI>E \ T  from CAT ~ I V B S  Spring Term, 1546 ; C'aldzi e l l ,  J. 
Llctinup for a liegro man imiletl I)a\ id. whoiii Loth parties claim uiicler 

the d l  of A1es:iilder Sherrill, d ~ ~ e a 8 e d .  111 it arc the f o l l o ~ ~ i i ~ g  
dispositions : (162)  

'*I gire and bequeath to niy \ f i f e  during ller life or - \dowliood 
all my estate. both real and personal, escept ~ ~ l i a t  mag be hereinafter 
othernise dispoxcd of, to ha\  e the disposal aud coutrol of tlle same, nit11 
all n ~ g  debts and demands tliat may be o~ving to me, n i t h  all my house- 
hold ef f~cts ,  furniture, fanning uterlcils. and stock. 1\Iy nil1 is that  my 
son Logan V. coiltililie to l i \e  n i t h  his mother and attend to tlle man- 
ageincnt of the farm, a i d  that he  hail l l a ~  e, of the proceeds of the crop. 
200 hiisliels of corn rninuall,v, if there he that much to spare over and 
above the support of the falllily a i d  stock. Also, my d l  iq that he 
*hall 21a~ e t ~ r  o beat., a 1va11 lioise mid a gray filly. as his property a t  
1 1 1 ~  decease. rilto my so11 L a m o n  I g i ~  e tlle piece of land lgiug on the 
west side of the branch that iuns  betneen my dnelling and his, to h a w  
and to llolcl to him and his heirs former. after mj- decease. 

"And nhaterer  I ha le  gi\ ell to any of my children, or  may give then1 
prerious to rnv decea.e. I uish tllerll to retain without any accomlt 
thereof hereafter. 

"Also, at the clecease of lily ~ ~ i f e  I give to my son Gabriel. nlg n ~ n n  
Stephen, : l id to lily son Lavsoii. my man Charles. ,llso 1 give mid 
bequri~th ulito illy son 1,ogan TT. all my  lands, except ~vllat  I hare  give11 
abole to Lawcor~, to ha\-e :uid to hold the same to the nee of himself and 
his heirs forelci ; n11d also u ~ t o  my son Logan T. I gire my two hogs, 
Dick and I lar id ,  n i th tlieir n~other  Leah. 

"To my daughter Polly I gi re  $230 a t  my decease, nhich shall be 
laid out by my executor ill a liepro girl, nhich she shall have for 
herself and her heirs forelcr. My noman Cliarlotte I allow my (163) 
n i fe  to dispose of a< she limy thirik proper. ' l l g  ~ a g o n  I allow 
lily sons Lawson and Logan I\'. to haxe. And further inj- d l  is that  
the money helonging to me, and all debts due the estate at  the decease of 
my xife,  she map dispose of an1ong.t the children as she may think 
proper." 

The sole question made upon tlir trial Tvas nhetlier the slave David 
n as given by the n i l l  for life to the n-idon. ( n h o  is tlle plaintiff), ~vitll 
n l imitat iol~ orer. 11~011 her death, to Logan IT. Sherrill, or v a s  g i ~  en 
i~nmediatcly and a7usolutely to the son, under nhoin the defendant claims. 
By consent of thc parties. a ierdict was rendered for the plaintiff, sub- 
ject to the opinion of the court on that question; it being agreed tliat if 
the court should con~ t iuc  tlic n i l l  as gi\-ing the negro to the plaintiff for 
her life, there should be judgiiient upon the lcrdict for he r ;  otherwise, 
that the verdict slionld hc qet aside and a n o i i 4 t  tnt tred.  The court 
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was of opinion against the plaintiff, and set aside the verdict, and gave 
judgment as upon a no~isuit, and the plaintiff appealed. 

Alexander,  J .  H.  Wheele?; and J .  H.  B ~ y a n  for plaintif f .  
Craig f o r  defendant.  

RUFFIN, C. J. This Court differs from his Honor upon the construc- 
tion of the will. As the case comes here, it is to be assumed that the 
plaintiff proved the assent of the executor, and, therefore, that the only 
inquiry is as to the construction of the will. We entertain a decided 

opinion that the testator intended his wife to have the slave for 
(164)  life. By the first clause a general gift of everything, real and 

personal, is made to her during life or widowhood, with an ex- 
ception of what may be otherwise disposed of in  that instrument. After- 
wards, the testator gives to Logan W. two horses "as his property at my 
decease," and to his son Lawson a part of his land then occupied by the 
devisee and adjoining his own residence, "to him and his heirs after my 
decease." Then follows the clause in which Dacid is disposed of, and 
which begins thus: ('At the  decease o/ my wi fe  I give to my son Gabriel 
my man Stephen, and to Lawson my man Charles. A b o ,  I give to 
my son Logan W. all my laud, except that given to Lawson, and also 
my two boys, Dick and David." Upon this clause by itself, or rather 
construed together with the clause in favor of the wife in the beginning , 

of the will (and without any regard to expressions in other parts of the 
instrument, the son Logan W. could not take until the decease (or, at all 
events, the marriage) of the wife. The grammatical construction estab- 
lishes that position; for, after gifts, in the first part of the clause, of two 
slaves to the sons of Gabriel and Lawson, limited expressly to conlmence 
"at the decease of my wife," come, in the same clause, the two gifts to 
the son Logan W., the one of land, which begins with the word "also," 
that is, "in like manner"; the other, of negrocs Dick and David, which 
begin5 with the words "and also," that is, again, '(in like manner," which 
clearly connect those gifts to this son with those to the two other as all 
having the same beginning, namely, at the death of the wife. But this 
i q  rendered yet more certain by the connection betweell the two gifts 
to Logan W. himself. That cf the land is unquestionably in remainder 
after the death or marriage of the mother; for, independent of the term 
"also" ~ ~ h i c h  couples this gift with those to the two other sons, there is 

the decisive circumstance that the land given to him includes the 
(165)  tract on which the testator resided, which, as far as we can see, 

was all the testator had besides that given to Lawson; and he 
had, in a previous part of his will, in a very particular manner directed 
that this same son, Logan W., should live with his mother on that farm 
and manage it for her, receiring a compensation in part of the annual 
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products when they might exceed the consumption of the mother's 
family. Besides, unless the wife took that  par t  of the land, she would 
get no real estate, notvitlistarding the express gift of realty to her i n  the 
first clause; for, as has already been remarked, the testator had but the 
tract he  and his son Lawson lived on, and the gift of the latter part  was 
expressly to take effect a t  the testator's death. I t  being clear, then, 
that  the son Logan W. taks the land only after the death of the mother, 
it  fo l low that  the gif t  of the slaves to the same person, and connected 
with the gift of the land by the words "and also," is likewise in remain- 
der after a previous life estate of the mother. Furthermore, this con- 
struction is enforced by the explicit manner in vhich, when the testator 
means an  immediate gift to his children, he  so declares, i n  plain con- 
trast to the gifts intended to take effect after the enjoyment of his wife. 
Thus, in the two clauses preceding that on which this controversy arises, 
he gires Logan W. two horses, and L a m o n  land, each, "at my decease," 
and in  the clause nest follo~ving i t  the testator gires his daughter Polly, 
also "at my decease," a sum to purchase a negro girl. Between those 
provisions comes that under consideration, beginning with "at my wife's 
decease," and then giving a negro. each, to t n o  sons; also the residue of 
his land to the son Logan TV. "and also" Dick and David to the same 
son. Upon the whole viill. therefore, the intention is quite clear that  
the wife was to have an interest, during life or widowhood, in the 
land and negroes giren to the so11 Logan TT., and 'the judgment 
must be reversed. and judgmcnt giren on the verdict for the (1,Ci) 
plaintiff. 

PER Curirav. Keverccd a n d  judgmeilt for plaintiff. 

Cited:  R o b e h o n  c. Roberts,  46 N. C., 76 

'It the ~rsqion of the Gexieral . l ~ w n ~ b l v  i l l  lc4C-47, EDTARD STANLY, 
Esquire, n :I. clwted ,ITTOTI r CT-GEXER~L,  i n  the place of SPIER WIIITA- 
KER. E y u i r e .  T T ~ O \ E  term nE office Imd e s p i r d .  and n.as thereupon coin- 
missioned hp the Governor. 
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JOSEPH DOUB v. JOSEPH HAUSER, ADRIIXISTRITOR. 

In an action of debt upon a bond, where the defendant has pleaded several 
pleas, and, among others, the plea of non est fnctum, and the jury find 
all the pleas in favor of the defendant, this Court is concluded by that 
verdict and cannot inquire into the instructions of the court below, as 
to the other pleas, whether those instructions were erroneous or not. 

APPEAL from STOKES Spring Term, 1847; Manly,  J. 
Debt, brought in 1844, upon a bond for $668, due 2 June,  1826, pur- 

porting to be executed by Noah Ward, TT'illiani J. Ward, Eli jah Ward, 
and Henry Doub. Pleas:  S o n  est  factum, and the statute of 1826, 
raising a presumption of payment upon bonds after ten years 
from the day of pap len t .  11 was in proof that in 1831 three of (168) 
the obligors, to wit. Ki ley  J. V a r d ,  Eli jah Ward, and Henry  
Doub. had sent the bond to Tennessee, with power of attorney from them 
to collect the debt of S o a h  TTard, who it appeared was the principal 
obligor. ,Znd in the further progress of the cause the plaintiff offered 
in  e~idence,  upon the isque under the statute, as admissible and pertinent 
to repel the presumption created thereby, an exenlplification of a record 
from Tennessee of one of the courts in that State in a cause between 
himself, the plaintiff in this cause, and Noah TTard, wherefrom i t  ~ o u l d  
appear that a recovery had been effected upon the bond now in suit, 
and in IS40 the sum of $600 made upon a fi. fa. on the judgment. 

This e~ idence  mx objected to. and the conrt, deeming i t  inadniiasible, 
so ruled, for ~vhich the plaintiff excepts. I n  obedience to instructions 
from the court, the jury found a verdict for the defendant, and the  
plaintiff appealed from the judgment thereon. 

S o  counsel for  plaintiiJ. 
,110rehearZ for d e f e n d a n t .  
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XASH, J. I t  was a n  action of debt on a bond. The defendant 
pleaded non est factum, payment and set-off, accord and satisfaction, 
release, solvit ad diem and sohit post diem, Laws 1826-7, presuming 
payment, etc. To rebut the presumption of payment, the plaintiff 
offered in  evidence a judgment recovered in  his  name upon this bond 
against Noah Ward, the principal obligor, but upon which there had 
been a partial payment only, made in  1840. The action against Ward 
was commenced in 1831. This  testimony was rejected by the presiding 
judge, and under his iilstructioila the jury found a verdict for the de- 
fendant. 

Tn the case presented to us i t  appears that  the jury found all the 
issues i n  favor of the defendant, and of course passed upon their 

(169) plea of non est factum. That  finding puts a n  end to the case, 
for the jury have said it was not the deed of the defendant. It is 

unnecessary to express any opinion as to the correctness of the presiding 
judge in  ruling out the testiinony offered by the plaintiff. W e  are pre- 
cluded from so doing by several adjudications of this Court, illorrisey v. 
Bunting, 12 N. C., 6 ;  Btillock v. Bullock, 14 N. C., 260; Xartin v. 
Waugh, 19  N .  C., 518. 

PER CURIAM. 10 error. 

DOE EX DEM. DASIEL McPHAUL'S HEIRS v. JOHN GILCHRIST 

1. When a grant called for certain courses and distances, and from the last 
(the third line) "thence north 87 west 199 poles to a hickory; thence the 
courses of the swamp to the beginning": Held, that though the distance 
from the last corner to the swamp gave out 9 chains and 50 links from 
the swamp, and no hickory corner was to be found, nor was there any 
proof of its existence, yet the line should be extended to the swamp and 
thence pursue its courses. 

2. Held further,  that the declaration of an owner of the  land, that his fourth 
line runs from the termination of the distance mentioned in the third 
line directly to the beginning, did not of itself divest him of his title to 
the land lying between that line and the swamp. 

3. Under our confiscation laws, in the absence of commissioners or other offi- 
cers appointed by law for that purpose, the county court had no authority 
to seize, condemn, and sell the property of any Tory of the Revolution, 
then dead, without notice to his heirs. 

APPEAL from ROBESON Spring Term, 1847 ; Rattle, J .  
Ejectment to recover the posqession of a-small parcel of land of which 

i t  was admitted. that  the defendant was in possession. 
(170) The plaintiffs claimed under a grant to James Pace, made in 

1760. They could show no conveyance from James Pace, but 
they produced a deed from William Pace to Richard Smith, dated 1763, 
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and a deed from the said Smith to S e i l  McPhaul, dated 1772, in both 
which deeds the same description was giren as in the grant to James Pace. 
The plaintiffs then introduced as a witnms Xrs.  Xc-lrthur, who testified 
that  she was a daughter of Keil I lcl 'haul;  that  her father died about 
the close of the Rerolution. prior to the year 175-2, learing Daniel 
McPliaul his eldest son; that hel. father was a Tory captain and died 
in Charleston, in the serrice of the British tiorernment; that  her mother 
resided on a differeilt tract oLC land from that which her father bought of 
Richard Smith, and that the witness and her brother made a crop about 
the time of the death of her f a t h ~ r ,  ~ ~ i t h  the permission of her mother, 
on the Sniith land; that  shortly afterwards her brother married and 
settled on the land bought of Smith, and continued to reside on it from 
that  time until his death, sicce the commencement of this suit. Mr. 
Campbell, another witness for the plaintiffs, also proved that Daniel 
McPhaul was the eldest son of Neil IIcPhaul,  and that  he took posses- 
sion of the land which his father bought of Smith, i n  less than five 
gears after the Revolution, aiid continued to reside on i t  until after the 
commencenlent of this suit. The plaintiffs then introduced one of the 
surveyors, 41r. Fauly, who testified that  the beginning corner of the 
grant to James Pace was admitted; that  he found a red oak standing 
there marked as a corner with marks appa~en t ly  correq~onding with 
the age of the grant ;  that  he ran the courses and distanceq called for 
as the first. second, and third lines of the grant. but he  found no marked 
trees on either of said lines; that  a corner m s  marked at the end of 
the second line, but apparently of a rery  recent date;  that he 
found no hickory or any other tree marked aq n corner at the (171) 
end of the third line, xhich  via? 9 chains and 50 links from the 
white-oak swamp on the direct line to it. The plaintiffs contended that 
the call for the fourth line of the grant to Pace. n~liich m s  from the 
fourth corner, "thence the eonrse. of the svTanlp to the beginning." 
entitled them to go from the end of the third line in n direct line to the 
swamp, and thence along the edge of the s m m p  to the beginning, which 
wonld include the hncl in dispute. and they insiqted that the s m m p  mas 
intended aq the n-eqterr! hoi~ndary of their land. 

The defendnnt clainicd under a deed of recent date, and contended 
that  thc w e ~ t  line ran from the e:~d of t h ~  third linc direct to the begin- 
n i rg  red oak of the plaintiff's grant. both b rcan~e  that was the proper 
construction of the call of the fourth line under thc grant to Pace and be- 
cause Daniel NcPhaul  recognized it as the line of his land, and to estab- 
lish this fact he introduced N r .  Camphell. T V ~ O  teqtified that  he was the 
l~other-in- la^: of Daniel McPhaul:  that  the vitnesq owned a 70-acre 
tract of land adjoining. and that Daniel NcPhaul  rimer claim that his 
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third line ran through ~vitness's said land ; that some thirty or forty gears 
ago he heard I)aniel McPhaul say that  the line represented as running 
directly from the cnd of the distance of the third line was liis line, and 
saw some marked trees upon it, but they mere fresh marks. S e i l  l'at- 
terson, another witness for the defendant, testified that  he was living 
with Dalliel J lcPhaul  in 1838 and 1539, and, being a blacksinith, he 
wanted some coal, and asked X:~lcolm XcPhaul,  a son of Daniel, and 
now one of the lessors of the plaintiffs, whether he could make i t  from 
the tops of certain pine trees nhich the defendant had cut down in 
clearing the field n i th in  the disputed ground, when lllalcolm told hiin 
that he would h a w  to ask the defendant for the privilege of taking 

them. 
( l i 2 )  The  defendant contended further, that  the plaintiffs had no 

title to the land which they claimed, because i t  had been confis- 
cated by the State in the year 1782, as  the property of Neil NcPhaul,  
cn  account of his having joined the enemy, and introduced a record 
from office of the county court of Bladen County, a copy of which is 
dent as a part  of this case. 

The court held that  the judgment of confiscation relied on did not take 
away the title of the plaintiffs, because a t  the time i t  was given the title 
of Neil McPhaul had descended to his oldest son and heir a t  law, 
Daniel, and that  Daniel was entitled under our Constitution to a trial 
by jury before his title could be divested; and further, that  though the 
court declared the said land to be confiscated, i t  had never been taken 
possescion of by any officer for the State. The  court held further, that  
the call in the grant to Pace, which was also contained in the deeds from 
William Pace to Richard Smith, and from him to S e i l  NcI'haul, car- 
ried the fourth line to the swamp, and along the edge of the swamp to 
the beginning, and that  the evidence iritroduced by the defendant to 
show that Daniel McPhanl only claimed to the line mentioned before 
did not dire3t him of his title to the piece in dispute, in the absence of 
any conveyance from him or an adverse possession held under such 
circumstances as would give title to the possessor. The jury retnrned 
a verdict for the plaintiff, and the defendant rnored for a n e v  trial for 
error in the charge of the court. Motion overruled, and jndzment for 
ihe plaintiff. from which the defcnrlnnt appealed. 

[Copy of the Rccord from the Cozrnt!y Cozirt of BZaden.1 

At a connt,v court of pleas and qmr te r  sessions held for thc county of 
Bladen on the first 3Tonday of Augnst, 1842. Present, etc. 

The widow of Xeil JIcPhaul, being cited to appear before thls court 
to 410v7 cause, if  an:- she 11:15. ~ h y  the estate of h r r  husband. S e i l  Xc-  
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Phaul.  should not he folfeittd. :mCi the ~ a i d  ~ v i d o r ~  :~ckriorvledged 
that  her 1iu.band had joined the e n e ~ u ~  of thi i  Stnte, and ac- (17:;) 
knonlcdged the riglit of confivation. and the court were of 
opiniou h a t  the snit1 Mcl'liaul's est:!te be colifisc:rtetl. 

Copy of lecord certifietl ill the usual form 

I J The les-ors of the !)laintiff clainlecl all the land contained 
within the bon~ldaries of a grant rnade in 1 7  GO to James Pace, lying 
on t 2 i ~  e n ~ t  side of Drorvning Cleek, iseginniug about a mile above 
Overstreet's bridge at a red oak, thence ST E. 179 pole3 to a pine, then 
S. 3 TITT'. 179 poles to a pine;  thence S. $7 TT'. 179 poles to a hickory; 
tllence the courneq of the s~r-amp to the beginning. The distance men- 
tioned in the third line gaxe out 9 chains and 50 links from the srvamp; 
there m s  no hickory corner to be found, nor any proof of its existence. 
The judge charged the j n r ~  that  the call of the fourth line of the grant 
from thc hickor?, " t h e n c e  t h e  covrses of ihc srvarnp to the beginning," 
entitled them to extend the third line to the swamp ( a  natural bound- 
a ry ) ,  and thelice along the s ~ ~ a n i p  to the beginning r ~ d  o a k .  This part  
of the charge n c  think rvas correct. I n  ,CnniJifer c .  Foster, 2 S.  C., 247, 
the call of the last line ri as. "tlrence along the rir er to the beginning" ; 
the rirer rms llcld to be the boundary, although the line coming towards 
the river called for a vhite oak at its termination, which rvas half a mile 
distant from the river. Hnrtsfield 7%. T17e,ctbroolt., 2 K. C. .  255;  Pender 
v.  COOT, 8 S. C., 183. 

2. The judce charged that the declaration of Daniel XcPhaul,  that 
his  fourth or west line ran from the termination of the distance men- 
tioned in the third line to the beginning red oak, did not direst him of 
his title to the land I ~ i n g  betrxeen that  line and the mnmp,  in  the 
:Ibsmre of anv conreyance f ~ o i n  hini or adverse possession held (174) 
mtler  such circuni;tancrs a- rvould gire n title to the possessor. 
X c  we 110 e n o r  in this part of the charge. I f  the land in dispute be- 
longed to T)aliiel McT'linnl. lie could not part  rvith the title to it by parol: 
nor rvo; his aclmi.sion 1)inding on him and those ~ h o  claim under him. 
if they nerc  made nnrler ign(li*ance or a clear mistake of his rights. 

3. S r i l  IllcPli:1111 iu 1772 pul~liased of Richard Smith the land men- 
tioned in the n fo~waid  pntclit. Keil XcPhaul  died ahont the close of 
the Rer olutionary K:tr. and before l7S4. l e a ~ ~ i n g  Daniel 3lcPllaul hi. 
elilrqt son mid hcir a t  Ian-. The heir entered on tlic land ihortly after 
the dtatli of Iii* f:rtlir~. m ~ d  continued to reqide on i t  from that time 
to t l ~ e  c ' n l n i ~ l e ~ i c . r ~ ~ ~ ~ r ~ ~ t  of thi\ w i t .  S t i l  I \ ~ c T ~ I R I I ~  r1 a. a Tory. and died 



I N  T H E  SUPREME COURT. [29 

a captain in the service of the British Government. The county court 
of Bladen, at  ita August Sessions, 1782, entered a judgment of confisca- 
tion of the estate of Neil McYhaul, as is mentioned in  the case. The 
Legislature had by the confiscatiou acts declared that the lands of all 
such persons as adhered to and aided the enemy, by taking up arms in 
their favor, should be forfeited. Commissioners of confiscation were 
directed to be appointed in each county, who were to give bond and take 
an oath faithfully to perform their duties. The duties of these com- 
missioners were to take posstssion of lands and movable property, in the 
name and for the use of the State, which by the act of Assembly were 
declared to be forfeited to the State, and to sell the same and make titles 
to the purchasers, and account for the purchase money. The act of 
1780, ch. 170 (Rev. Code), enacts that for want of commissioners of 
forfeited estates in each c o u ~ ~ t y  the sheriff or coroner, and where there 
is no sheriff or coroner, the county court, is hereby strictly enjoined to 
seize and take into their possession all such property as has been de- 

scribed in the said act. 
(175) I f  the court was authorized to act in  the place of commission- 

ers, and if the order could be construed to int lude this piece of 
land, i t  condemned the land to confiscation without any notice to the 
heir to defend, which was contrary to law; and, moreover, the land was 
never seized to the use of the State by any officer or person, but remained 
in the actual ad~~erse  possession of the heir for more than sixty years 
before this controversy arose. We think that the title of Daniel Mc- 
Phaul never was divested by any office found in the mode pointed out 
by any of the confi~cation acts. The judgment is affirmed. 

PER CURIAM. No error. 

Cited: L i t e ~ a r y  Board 7;.  Clark, 31 N. C., 61;  Campbell v. Branch, 
49 N .  C., 314; Baxter 11. Wllson, 95  N .  C., 143; Brown v. House, 118 
N. C., 881; Drake 11. Howell, 133 K. C., 165; Rowe T. Lumber Go., ibid., 
437; M7hita1cer v. Cover, 140 N .  C.. 288. 

J O H S  S.MITH v. EBENEZER INGRAM ET AL. 

1. Where surveys are made on any navigable water, the water shall form one 
side of the survey; and any island or islands in any navigable water 
may be entered, surveyed, and granted. 

2 .  Where land is subject to entry and has been granted, the action of trespass 
q. c. f .  lies, although the land is covered with water. 
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3. Where land is lapped by two deeds or grants, the adverse possession tor 
seven years by a person not being in  possession of the  lapped part can 
give him no right against the superior title to the part  so lapped. 

4. One who is in the actual or constructive possession of land may recover 
damages from him who dispossesses him, though not in possession a t  
the time of the action brought. S o  ulterior profits or damages can be 
recovered until  he regains the  possession; and then the law, by relation, 
would adjudge him to have been in possession from the first ouster, and 
entitle him to  damages for all the time the defendants wrongfully held 
the lands. 

,APPE.\I, fro111 -\SSOS Spr i l~g  Ter111. 1547 ; H u t t l e .  J .  
Trespass p a r e  clu~rsum fregit, to nhich the defendant pleaded the 

general issue and l i berum temnzentum. 
The plaiiltiff produced a grant under which he claimed and (176) 

which covered the locus in quo,  dated in 1796, and then s b o ~ ~ e d  a 
regular c l~ain  of conveyances to himself. The plaintiff's grant illcluded 
some small islands, rocks, shoals, and the bed of Peedee River where it 
is not narigable. I t  was in  proof that  the defendants, in tlie Fall  of 
1836, erected a dam and put ill a fish trap at the place ill dispute, and 
which is within tlie boundaries of the plaintiff's grant. I t  further 
appeared that they kept up this dam and continued to fish there until 
the Spring of 1839, but ~vliether they continued to do so u p  to the time 
when the action TTas comrncnced in Ju ly  of that year was matter of 
dispute upon the testimonv. I t  mas in evidence on the par t  of the 
plaintiff that he erected a clam and put in a fish t rap  at or  very near 
the spot where the defendants' dam had been erected, in the Spring 
of 1839, and that  the defendants took out his trap and carried i t  off. 
The plaintiff claimed damages for the trespass coinmitted by the defend- 
ants in erecting their dam in 1636, and for taking a m 7  his fish t rap  
in 1839. 

The defendants clainlccl title to tlie l o c ~ t s  in quo under a dced fro111 
one Terry to Slaughter, executed ill 1824, arid a deed from the latter to 
E. 111gran made in 1886. The deed under nhich the defendants claimed 
includcd part of the snnie land as that cor ered by the plaintiff's grant. 
and included the locirs i n  y : o ;  and thcy proved that  those under whom 
they claimed had erected a dam for  the purpose of pntting in a fish 
t rap  on a part  of the pre1nlvs iirrludecl in their deed. but not on the 
lapped part, and had used it for the pnrpoic of catching fish for more 
than seven years before the suit m s  colnmenced. I t  did not appear 
that  the plaintiff, or those i~nde r  TI-llom he claimed. ever had actual 
possession of the premises included in hi. grant until he erectcd his dam 
in 1839. 

'The defendant. objected to the plaintiff's recovery. first. that (17 71 
the pIaintiff '~ grant na. m i d  becnuqe the plnce grnnterl v n s  riot 
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subject to entry; second, that the seven years possession of Terry and 
those claiming fro111 him under color of title, though not upon the lapped 
part, gare them a good title to all the land within the boundaries of 
their deed and, of course, to the locus in quo;  third, that the plaintiff 
was not in possession of the locus in quo at the time of the commence- 
ment of this suit. 

The court held that the first aud second objections were untenable; 
that, as to the third, the plaintiff was entitled to recover for the entry 
by the defendants to erect their daln and put in their fish trap upon his 
p r e i n i ~ s  in 1836; that if the defendants were ill actual possession of the 
locus i n  quo in 1839, when the suit was commenced, it could not be 
sustained for damage5 then committed, but that if the defendants had 
abandoned the possession of the locus in quo in the Spring of 1839, and 
the plaintiff then entered and erected his dam and put in his fish trap, 
and the defendants afterwards took the trap and carried it away, he 
might recover damages for that injury also. The plaintiff had a verdict 
and jrldpient, and the defendants appealed. 

S o  counscl for plaintiff'. 
Btrange for &fendants .  

T)AXIEL, J. Where surveys are made on any navigable water, the 
water shall forin one side of the surrey; arid any island or islands 

" ,  

in any navigable waters may be surveyed and granted. Rev. Stat., 
ch. 42, see. 1. The grant, dated in 1796, under which the plaintiff 
claimed the land does not cover any navigable water, whether XA are to 
understand the term in its coinnion-law sense or according to any mean- 
ing it has received in this State. The locus in quo was, we think, sub- 

ject to entry arid grant. And this action is well brought, for i t  
(178) lies although the land is covered by water. Co. Lit., 4 ;  Yelver, 

143. Secondly, we are of opinion that the seven years possessiori 
of Terry and those under ~ ~ - h o n i  the defendant claim under a color 
of title (not being on the locus in yuo or oil that part of the land where 
the deeds of the respective parties lap on each other) did not give them 
a t i t l ~  to any part of the land contained in the lap, as the title of the 
plaintiff was the elder and better title and extended to the boundaries 
liientioned in his grant and deeds, and as no adverse possession interfered 
with hiin within the scope of his boundaries. Carson v. B u r n e t t ,  18 
Y. C.. 546. The i)laintiff, and those under whom he claims, mere never 
at any time ousted of any portion of their land so as to bc put to their 
right of entry. The defendant and those under wlloin he claims had 
never taken any posse;sion of the land claiined by the plaintiff so that 
a n  action of ejectnl~nt co~ild l m r ~  heen inaintai~ied against h i ~ n  or them. 



How, theu, call l t  he coiltei~cled that a possessiorl by Terry and the 
defendants of land which tlie plaintiff never claimed or had any title 
deeds to c o ~ e r  could he a n  actual adrerse posqejsiorl of those lands, or 
any par t  of them, lying within the houiidaries of tlie plaintiff's grant 
a i ~ d  deeds! It cannot he so. I f  the defendants, or those under whoin 
they clain~, or either of thenl, had entered 011 that part of the land com- 
prised in  the lap, :lid continued ill actual adrerse possession for seven 
years of that, the plaintiff's right of elltry would hale  beell tolled as to 
t ha t ;  and then the defr1ld:tnt's inferior title to the lopprcl  part ~ rou ld  have 
Leeome the better title to that part. Thirdly, n e  think tlie charge of 
the judge u a s  corrcct up11  the third point. T l i ~  plaintiff n as eon- 
structively in posses~ioii of the lot LIS in quo, as he had the possessioil by 
virtue of the legal title. and the actiorl of trespass quare  c ln~ isum fregit  
is alnays brought to rccorcr damages for any injury to the plaintiff's 
possession of lands. T21c uulanful  entry of the defendants upon the 
plaintiff'$ land. and then and there erceting the dam in 1536, 
Ras ail injury to his then constructire possession; and although (179)  
the plaintiff might not have been ill possession of the land, either 
actually or constructirely. a t  the time of the issuing of his writ, he 
nevertheless inieht n~ell  nlaiiltain this action if lie was in possession of " 
the locus at  the time the injury or trespass was first committed by the 
defendants; for it is the damages sustained by the plaintiff by the verv 
act of dispossessing hiin of his land by the defendants that he now seeks 
to recover. I I e  was injured in his possession bp that  very act. G r a h a m  
1.. Iloustolz, 15 N. C. ,  232. N o  ulterior profits or damages, i t  is true, 
could be recovered until he regained his possession; and then the law, 
by relation, ~irould adjudge him to hare  breri in possession from the first 
ouster and entitle him to daillage~ for all the time the defendants 
had wrongfnllp held the lands a i d  kept him out of possession. I f  a 
man is  disseized, he may bring trespass against the disseizor for the 
act  of disseizin. 2 Rolle's L\br., 553; Co. Lit., 257 ( a )  ; Corn, Dig., 
Trespass, B 2 ; Roscoe on ,lctions, 663. ,lnd if Ile re5nter. he may have 
trespass against the disseizor or :a stranger for continuing in possession, 
for by the r e i ; n t ~  he 1.m cqtq the possession in himself. nb i n i f i o .  Roscoe 
on -2ctions, 663, 664, and the eaaes there cited. 

PER CURIAM. No error. 
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(180) 
THE STATE v. JAMES S. WHITE. 

In an indictment for a libel, charging that the prosecutor "was called a 
murderer and forsworn," it is not competent for the defendant to justify 
by proving that there was and long had been a general report in the 
neighborhood that the prosecutor was a murderer and forsworn. 

APPEAL from CRAVEN Spring Term, 1847; Pearson, J. 
The defendant mas indicted for publishing a libel of the prosecutor. 

I t  appeared that the prosecutor had made a publication in  which the 
defendant was mentioned, and the defendant, in replying to it, published 
the writing containing the libelous words. They were as follows: "He 
forgot to tell the people that he is called a murderer and forsworn," etc. 
The counsel for the defendant in justification offered to prove that at  
the time the writing was made and published, and for many years 
before, there was a general report in  the neighborhood in which the 
prosecutor and he lived that the prosecutor had murdered one of his 
slaves and was forsworn. The court decided that the proof would not 
sustain the defense; that if there was such a report the defendant was 
not at liberty to give currency to it, and put it into the shape of a libel; 
and that to sustain the plea of jnstification it was necessary to prove 
that the prosecutor had committed murder and was forsworn. Under 
this charge the defendant was convicted, and appealed to this Court. 

Attorney-General for the State. 
N o  comsel for defendant. 

PITASH, J. We concur in the opinion of his Honor in the court below. 
The evidence was offered under our statute, passed in 1803, Rev. Stat., 

ch. 35, see. 13, which gives a defendant, charged by indictment 
(181) with the publication of a libel, the right to prove on the trial 

the truth of the charges in the libel. To ascertain the meaning 
of the act, in permitting the truth of the facts alleged to be given in 
evidence, it is necessary to see what mas the lam as to the justification 
of slander, both oral and written, at the time of its passage. Oral 
slander has ever been considered as a civil injury, to be redressed by a 
civil action; and the defendant was always at  liberty to defend himself 
by proving on the trial that the words spoken were true, that is, that 
the plaintiff was guilty of the offense with which he had charged him, 
and it was essential to the ~ a l i d i t g  of his plea that i t  should aver the 
guilt of the plaintiff in the act charged. 3 Chit. Plead., 1032. But 
this was not the case in prosecution for libels. ,4t no time, by the com- 
mon law, could a defendant give in evidence the truth of the facts which 
he had published of the prosecutor, and for the reason that a libel tends 
directly to a breach of the public peace. Vlether .  therefore, the indi- 

132 
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STATE v. WHITE. 

~ i d u a l  of ~ ~ h o m  he made the publication was guilty or iiot guilty of the 
charge, the danger to the public peace mas not the less great. This 
continued to be the l a v  of S o r t h  Carolina until the act of 1803, above 
referred to. The truth, ~ h i c h  that  act gives to a defendant i n  a prosecu- 
tion for a libel the right to show, is the truth which defendants mere a t  
liberty, under the plea of justification in civil suits for  words spoken, 
to give in  exidence. I have been able to find no case, i n  which the 
slander consists of rumor, nhere the defendant has been permitted to 
justify by shoving that  at the time he uttered o r  published the slander 
there was such a rumor or report. The nearest that  any case has come 
to it is  where the defendant gires the name of the person from whom he 
heard i t  a t  the time of the utterance or publication. This n-as ruled 
by Lord K e n y o n  i n  Dacis I , .  Leuis, 7 Term, 17, and in  the Resolution 
of the judges in  the Em1 of Sortlzanz&m's case, 12 Co., 133. 
But  the authority of both these cases, as to that  point, has been (132) 
questioned not only in  this country, but in England. Chancellor 
K e n t ,  i n  Dole v. L y o n ,  10 Johns., 449, which was an action for a libel, 
in remarking upon these cases, obseraes : "But in  neither of those cases 
was this point in judgment, and it may well be questioned whether 
even this rule as to slanderous n-ords ought not to depend upon the quo 
animo ~ ~ i t h  x-hich the nords v i t h  the name of the author are reported." 
I n  Lewis  v. Sf7alter, 5 Eng. C. L., 539. 4 Barn. lc Ald., 615, the doctrine 
in the Bar1 of ,\'o~tlzampton's case is more than questioned b~ all the 
judges. X r .  Just ice  I lolroyd,  after remarking at considerable length 
upon the dictlrra in tha t  cnse, tells us v h a t  he understood to he the mean- 
ing of Lord Co1;e. "It is observable." saps lie, "that Lord Colic does not 
say that  it is laxfnl  to repeat slnnder in all cases and a t  all times, but 
only that  a par t7  may juqtify nnder certain circumstances. I t  must not. 
therefore. be taken aq il general rule. ereii ill oral slmder, tlixt the 
malicioui repetition of it may he justified. if the name of the author 
he given up a t  the time." The doctrine npon this subject v a s  elaborately 
conqidered in T~cinzp to i~  2.. TT't lcon. 13 K. C., 46s. That  was a case of 
oral slander. The e ~ i d m c e  n a s  that the defendant had said that it w s  
reported thr  feilic plaintiff v a s  incontinent. The defendant attempted 
to jnqtifr h- prorinq t h ~  existence of such a report at thc time he spokc 
the v o r d ~ .  Tt  was rulcd hj- hi. TTonor, Jlidqe Stmizqc,  on the circnit, 
that the exiqtence of tlie report ~vould not justify its repetition by the 
defendant and mould not ax ail hiul on his special plea ; and upon appeal 
to this Court the judgment n a ?  affirmed. The Chief . J I I S ~ ~ C P ,  in deliver- 
ing the opinion of the Court, observes: "The justification does not 
consist nierelj- in the fact. that the defendant heard the words and gave 
up hi. author, for that gives him no right to repeat them, if false, es- 
pecially if he knev them to be false. and with intent to cause the 
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( l h 3 )  guilt of the plaintiff' to be believed. Such conduct makes him 
the indorser of the slander," etc. The  reason given by Lord 

h-enyon for his opinion in Uucis r .  Lewis is that  by giving the author's 
lmne  at the time of uttering the slander, he thereby gives to the plaintiff 
a person to answer to his action. A very insufficient reiison, but, 
irls~~fficient as i t  is. totally inapplicable to general ruinor. Against this 
ofttimes n i a l~y  headed moi~ster the slandered individual can, in the 
nature of things, have 110 redress, while the injury to him is spread 
wider and deeper by every thoughtless and ~nalicious tongue which 
chooses to repeat it. The law, while careful that  the liberty of speech 
and of the press shall be duly preserved, is equally solicitous to protect 
erery man in  his fa i r  fame and character. I n  speaking of written 
slander, in connection with a justification by giving up the name of the 
person, from wl1o111 i t  n a s  recei~ed,  Chancellor Kent, i n  Dole 11.  L y m ,  
says: "There is no existence of such a justification in an  action for a 
libel." The Legislature, then, ill authorizing the truth to be given in 
cvidence by the defendant 011 the trial of iudictnients for libel, inust 
have meant that  the justification should l i a ~ e  been such as would have 
proved an  adequate defeuse at conimon lam in actions for lerbal  slander. 
It wai; nothing more than to extend to the defendant on prosecution 
the same defense, as he mould have if called to answer for the private 
injury. All persons who concur in doing an  unlawful act are guilty, 
and equally answerable to the State, when the injury is to the public, 
and to t h ~  individual who may rereire injury froin the act. That  the 
publisher of a libel canl~ot  protect himself by g i ~ i i ~ g  up the n a n ~ e  of the 
author is shown by the precedents in our books and the practice of our 
courts. The cases arc, Inally n l ~ e r e  the publisher of a newspaper is held 
answerable, ere11 when the libel is published with the name of the 

author. And if giving the name of the author of him who writes 
(184) a libel will not justify him who makes i t  public, much less will 

the p~~b l i ahe r  be justified by g iv i~ig  as his authority that  perfectly 
irrespoi~sible personage, common rumor.. I n  this case the malice of the 
defendant, an essential ingredient i n  his offense, is apparent from the 
ternis of the publication and the excuse aa avowed. 

RUFFIN, C. J. The defendant did not attempt to excuse his  publica- 
tion by eridence that he msde it from a different motive than the 
n ~ a l i c i o ~ ~ s  one of defaming the l)rosecutor, imputed to him in the indict- 
ment. H e  insisted siiuply that  he was justified by the truth of his 
words. The  kingle question, then. ir whether a person with a view to 
injure the 'rharacter of another call publish of him. in writing o r  print. 
as a general rumor. that he  hzs been guilty of a felony or some infamous 
offmse, and jastifv the publication by the widence of the ruinor and 
withont any 1)roof of the pllili of the person? The ~ n . 7  stating of such 



a proposition in the afiilmati'ie ilrocks the uildcrstaliding and the senv  
of vha t  is h e  to innocence. 

I t  has long been settled 111 regard to a p r i ~   at^ action for snch a publi- 
c:ition that  the actioll noultl lie. "altliougl~ that nl t ruth the party might 
hear" the scandalous uords from others. 7 1zc Eorl of S o 7 t h n m p t 0 ? ~ ' \  
c a s e ,  12 Rep.. 13-1. ' h a t  ?:me n a s  folloned IT Hamptotr 1 . .  Il'lisoiz, 15 
S. C.. 468. Loltl C'ohe a s s l g ~ ~ s  as a rea.oll for the rule that  a per5on 
of no estimatioir might ~ : I T C  sl)okeii t l l ~  worcls. "and if i t  nho~dd be lax-  
1'111 for a mail of credit to report them generally, t h a t  ~ ~ o u l c l  g i ~ ~ e  greater 
color slit1 probability that  they were true, in respect of the credit of tllc 
reporter." The remark is fouiided in good seilse and a kno~i~ledge of the 
heart. Tllc publicatiolr of such an imputation, though as a general 
rumor, can only be illtended to obtain, ill some degree, credence in the 
truth of the cllargc. Tllcrefore, tile reporter ought to be required 
to establish it. truth, or s l ~ o ~ v  some other m o t i ~ e  for c i r cu la t i~~g  (11.5) 
it than that of defamatiolr merely. 

The sariicl wasoils :lp1)1~ IT-it11 equal force to nu indictmelit, as to an 
actiou for a libel. The publication imparts to the rumor the credit of 
the reporter, so a i  to g i ~ e  that color of probability to the accusation 
which his name can procure for i t ;  and it tends as directly to provoke 
:I breach of the peare. as  if he had afirnied tlie truth of the charge. A. 
f a r  a' the l~utllority of t h  publisher wa? i~ i te~lded to sn~lction the report 
or  e i ~ e  credit to it. to that rstelrt the r~uhlicatioli of the rumor is sub- 
atantially thp a i~er t ion  of its truth. I t  cer ta i l r l~  railnot be undersood 
that he l~ublished i t  as u f d s ~  i ~ p o 7 t .  Their he must have iileant thr  
world to believe that there naq some ground of truth for tlie rumor;  
and. in order that it might be the more readily belie\eJ. Ilc gnre it thrx 
.anction of his nallre. Such conduct is rlot oiilv a g r i e ~ o u f  wrolrg to 
the good n a ~ n e  of an iiliiocent rlian, but not less seriouqly endmrgers t l i ~  
public peace. The act of 1WR ha.: no effect on this question. I t  merely 
allows the trnth of a charge to j u ~ t i f y  it,  upon an i i~dic tn~ent  for a libel. 
arid, in that  reqpcct, puts all iildictment and a r i d  :~ction on the s:l~tie 
footing, which ~vaq not so at coninlon Ian .  The Legislature did not 
mean that a pelson qhonld be liable for a libel, at the private suit of the 
citizen, becansc thc defmdant could not proTe thc tixtll of a report 
published by 11i11i. and yet that lie sliould not. for the same reawn. I)c 
liable on an i11dictnlent for thc very same publication.  TI^ fi~re, it could 
not h n ~ e  bccw iirtcnded that a person, from ill d l  to mother, niizht 
x i th  impui~it-  circulate gcneral reports of scandalous falqehoods resprct- 
ing the other. Sncli a rule ~vould g i ~ e  f r c ~  scope to the norst passions 
and continually embroil society. 

PER CURILM. S o  error. 

Cited: Jol lns to~l  r .  L a n c r ,  pos t ,  456 
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(186) 
DEX EX DEM. T. L. WILLIAlIS ET AL. v. JOHN MILLER. 

If two grants lap and one of the claimants be seated on the lapped part, and 
the other not, the possession of the whole interference is in  the former 
exclusively-possession of part of the lands included in both deeds being 
possession of all of it. 

APPEAL from STOKES Spring Term, 1847; Manly, J. 
Ejectment. The plaintiff read in evidence a grant to Joseph Wil- 

liams, the ancestor of the plaintiffs' lessors, beariug date in 1755, and 
proved the defendant to be in  possession of par t  of the land covered 
thereby. I n  his defense the defendant read a grant to himself bearing 
date in 1761, and offered evidence to prove that  it covered all the land 
of which he was in possession. I f  that  was true, then there was a piece 
of land covered by both patents; and i t  appeared that  the two patentees, 
and those claiming under them, had been in  actual possession, respec- 
tively, for  upwards of fifty years of those parts of their several tracts 
not included within the lap, as insisted on by the defendant. The  de- 
fendant then further offered evidence that, twelve years before this suit 
was brought, he cleared a portion of the lapped land and had kept it 
inclosed and cultivated ever since. On the part  of the plaintiff evider~ce 
was offered that  the grant to the defendant was bounded by the lines of 
the grant to Joseph Williams, and that  there was no interference of the 
two patents; and the plaintiff further proved that  about three years 
before this suit the dcfendant enlarged his clearing and inclosure and 
took in  another portion of the land n i th in  the lap, if  the two patents did 

interfere, as the defendant contended. 
(197) Upon this evidence the counsel for the plaintiff insisted before 

the jury that the line of the two tracts was the same, and that  
the grant to Xil lcr  did not cover so much of the land in  the possession 
of the defendant as is covered by the grant to Williams. and, therefore, 
that  the plaintiff had a right to recover. And upcn that  point the 
court instmcicd the jury tllat if they should find that the land in pos- 
session of the deferldnnt. which v a s  claimed 1 1 -  t l ~ c  p!lintiR, x7as not 
covered by the grant to the defcndant. then they should find for thr  
plaintiff. The plaintiff furt1,er. insisted that if the jurv should believe 
that  the defendant's patent did cover all the lam1 in  his poq,e.;sion, vet 
that  would give him a title only to such part  of the land, which was also 
covered by the grant to Williams, as the defendant had been in actual 
and continued possession of by inclosure for sere11 pears, and. therefore, 
that  the more recent enlargement of the defendant's field entitled the 
plaintiff to a verdict in this action. But  the court instructed the jury 
that  the possession of the defendant n i th in  the lapping of the patents for 
seven years (the l e s ~ o r j  of the plaintiff having no possession therein) 
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mas a possession of tlie ~vliolc. lap. and gave the defendant a good title 
thereto. 

Upon the tr ial  the plainriff produced a witness who deposed that  
abont fifty years ago Joseph TVilliams surreyed the line which the 
plaintiff i l o ~ ~  claims as that betvieen him and tlie defendant, and then 
claimed it as the line of his patent;  and the plaintiff offered further to 
prove by tha t  nitness that  ~i-hen the line was run, the sumeyor began 
a t  a point on the Yadkin River which was some distance from the line, 
and that  said TTillian~s then stated " ~ h p  i t  x-as necessary to begin a t  
that  point on the Padk in  in order to strike the line," but, being objected 
to by the defendant, the court escluded the evidence of those declarations. 

There n7as a verdict for the defendant, and from the judgment the 
plaintiffs appealed. 

S o  colrnsel f o r  p la in t i f fx .  
S o m o o d  f o r  d e f e n d a n t .  

I I u F I ~ ,  C. J. The inetrnctions of his Honor nere  u i ~ d o u h t e d l ~  
corlect. As the case stands upoii the exception. i t  is to be assumed that 
the line of tlic Willianx g r m t  was nhere  the plaintiff claimed, and 
where. indeed, the defendant admitted i t  to be;  but i t  is to he assumecl, 
also, that  the line of the defendant's grant ~i-as \there he claimed i t  to 
be. and ~vhere  the plaintiff denied it to be ;  90 that  in point of fact there 
mas, according to the expression that has come into common use, a 
lapping of the grants upon each other. I n  such a case the l a v  has 
heen held in many caws to be that if one of the claimants be seated on 
that part ,  and the other not, the po;session of the ~ ~ h o l c  interference is 
in the former e x c l ~ ~ i ~ ~ e l ~ - p o s s e w i o i ~  of part of tlie land included in 
both dccdq being posvssion of :111 of it. Grcen 1 ' .  T l n ~ i t 1 a ~ 7 .  1 3  K. C . ,  
1 jS : Do115;ns 2.. S f e l ~ l z w ~ v ,  1s N. C.,  5. Curson 7 % .  I l u r r ~ c t t .  18 S. C. ,  546: 
Mri71ian1s 7'. E u c h n i m n ,  23  S. C.. 3 2 .  -1, the defendant t h m  had the 
possseiqion for v r e n  years of ilie allole of the land corered h r  both 
grants, lie ocquired a ~ o o d  title to the nliole. tlloil:ll hi* vaq the junior 
qrant. 

The  hinti iff cannot  ha^ c a reversal of the jt'dgmcnt for tlie rejection 
of the declaration.; of TTilliams as to the reasons for beginning to survey 
not on nriv line of his t ~ a c t .  but at a place on tlie Taclkin a t  some 
distance from the l and .  I n  the first place, the plaintiff llaq not set 
forth in hi;; esc~ptio.1,  hat the reawns d~c la red  1Tel.e: and it is there- 
fore in~possible to determine ~~-1letller they were relevant, or not, to  anr- 
point in controrcrsv. I t  is incumbent on the nppellmit to ~1101~  t h ~  
relerancv of tlie declarations. in order to establiqh an crror i n  rejectine: 
ihem. Rut the case iq even stronger than that  against the plaintiff, 



for, as f a r  as the nature of the declarations can be conjectured from the 
circumstances, they must hare  been irrelevant or  incompetent. 

(189) I f  the object was to show that  Williams then claimed the line 
which the plaintiff non does as the line of his patent, the evidence 

was wholly immaterial, inasrnuch as the defendant did not a t  all deny 
that to be William's line. but admitted i t  throughout, and put  his case 
entirely upon the title gained under the statute of limitations by a pos- 
session of more than seven years under the color of his  own grant. I f  
the object was to p r o w  by those declarations where the line of the 
defendant's patent was, they were manifestly incompetent for that pur- 
pose, for, upon a question of boundary, it cannot be competent for one 
claimant to prove by his own declarations at a former period what is 
the ambit of his adrersary's dced. I n  r ~ - e r g  point of view, therefore, 
there dors not appear to h a ~ c  been an error in ruling out those declara- 
tions. 

PER CURIAM. N o  error. 

Cited:  iLIcCormick 2'. Xuwroe, 48 N .  C., 334; JIcLean v. S m i t h ,  106 
N.  C., 176 ; 8. v. Boyce, 109 K. C., 758 ; Roomer 7?. Gibbs, 114 N .  C., 84 ; 
Currie z3. Gilchrist. 347 N.  C., 652. 

ABEL COHOON ET AL. V.  EDMUSD SIMMONS ET AL. 

In order to entitle one to maintain trespass quai-e clausurn fregit, where he 
has no occupation of any part of the premises, he must show a title in 
himself from which the law can deduce that, constructively, he has the 
possession. 

_~PPEAI,  from TYRRELL Spring Term, 1847;  Cakdwelk, J.  
Trespass quare clausum fregit for entering into the premises and 

cutting down certain timber trees to rnake shingles, and was tried 
(190) upon "not guilty" pleaded. The  plaintiffs gave in evidence a 

grant  from the State dated in  1833 for the locus in quo, under 
which they claimed. The defendants the11 gave in  evidence a grant  for  
the premises from the State to Josiah Collins, bearing date in  1796. 
The plaintiffs thereupon moved the court to instruct the jury that  they 
were entitled to recover, notwithstanding the grant to Collins, because 
the defendant did not show that  he  clainled under the grant. But  the 
court refused to give the instruction as prayed for, and directed the jury 
that  they ought to find for defendant, although he  had not connected 
himself with the title of Collins. There was a rerdict for the defendant. 
and from the judgment the plaintiffs appealed. 

138 
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S o  c o w m l  for plaintifis. 
Heath f o ~  d e f e n d a n t s .  

KLFFIX, C. J .  T h e  j n d g ~ l ~ e n t  II IU-T lie a f i r ~ n e d .  'This actloll ik 
fouiided on the possessiorl of the plaintlfi  ; aiicl n llere he is  ill the actual 
o c c u p a t i o ~ ~  of t h t  iotria 171 y ~ t o  nmt l ie r  1)ersotl catmot juqtify an entry 
11pon lliril, lu~les. i t  be u ] ) o i ~  :I better ti t le i n  l l ini~elf  or as the  s e r ~ a i ~ t  of 
h i m  n h o  has  the title, because the la\\ will p ~ o t e c t  a peaceable possessioi~ 
against i~ mere nrolip-docr. But  tha t  pril~c*ll)lc 11ai 110 a p p l i c n t i o ~ ~  to a 
case i n  \ ~ l i i c h  there is no actual  oc~lll)iltioll 1)y the 1)laintiff and the 
possesioll ib ill ,fact ~ a c a n t  ; f o r  i n  such a vt1.e the la\\ adjudges the 
~ O F M S Q ~ O T I  to  Iw, c201istrudircly. n i t l ~  the title. & I t  o w  tiine. indeed, i t  
u a s  doubted nhe ther  this nctioii vou ld  lie :rt all  where there n a s  no 
x t u a l  poosesiion and the locrrs in yuo \ \a< ill a n i l d  state. B u t  f r o m  the 
necessitr of the rase it has  long b c m  held i n  tlii- count?. uot tha t  the  
action n ill  lie n ithout p o w m i o n ,  but tha t  it \ \ i l l  lie up011 that  posses- 
>ion n h i c h  the lax  iin1)lies to be ill the owi1c.r of l and  \ \hen  110 other 
persoil i, ill p o i i ~ t  of fact 011 it .  Therefore. in  order  to entitle 
one t o  l ~ i a i l ~ t n i l ~  trcsl~as:, ( p a w  c l a ~ t s ~ i n ~  f / . i q ~ t  n11e11 he has  no ( 1 9 1 )  
occupation of a n y  par t  of the p r e r ~ ~ i q e i ,  he  ~ i ~ u s t  ~ 1 1 0 ~  a title i n  
himself f r o m  n h i c h  t l ~ c  law can deduce tha t ,  cwistrnct i \c l j .  he llab the 
l)ossession. Hence it is 111a~ifest that  i n  thiq caqe t h r  plaintifl could not 
recorer. There v a s  no residence, iaclosure, or occupation of t h e  prein- 
ises by  a n y  person, bnt  the land n7as wholly un improwd,  as f a r  a s  we 
see. The11 the law, n h i c h  carries the possessiol~ to the  title, carries i t ,  
of courqe, to the  real title--that is. ill this case, to Collins, and to h im 
exc luc i~e ly :  b e c a u s ~  it  carmot adjudge the  posqession to he i n  different 
persons a t  the same time merely by force of opposing claims to the title, 
and  it must be ill thnt  person o n l -  nEio has  the p a r a m o ~ m t  title. Carson 
I . .  R~rrn f f t ,  IS X. C., 346. 

PER C T R I ~ J I .  N o  error. 
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P R E S L Y  H O L D E R  v. J O N A T H A N  J O N E S .  

1. Where the plaintiff, at the commencement of a suit, has given surety for 
its prosecution, it is not competent afterwards for the court, on his peti- 
tion, to allow him to prosecute in forma pauperis, though the defendant 
objected to the surety and obtained a rule that further surety should be 
given or the suit should be dismissed. 

2. The court ought either to have dismissed the suit, according to the rule, 
or to have made an order on the plaintiff's petition permitting him to 
carry on his action without giving further security. 

3. The court could not discharge the first sureties from their responsibilities 
without the consent of the defendant. 

APPEAL from SCRKY Spring Term. 1847; ,Settle, J. 
The plaintiff when he conmenced his action gave bond for tlie prose- 

cution of the buit. as required by law. The writ was returned to Spring 
Term, 1846, a t  which time the defendant appeared, and by his 

(192) attorney entered his plea ai:d the canse was put  to issue. At the 
succeeding term of the court a rule was taken upon the plaintiff 

to show cause why he should riot gire other and better security or justify 
the present. At  the following term the plaintiff filed his petition pray- 
ing for leave to prosecute his suit in fornza pauperis.  Satisfactory evi- 
denw ~ r a s  produced s h o ~ ~ i n g  to the court that  the plaintiff mas unable to 
give other qecuritg. and that  he was, i n  the estimation of the law. a 
pauper. The court made the order as prayed for. 

Xorehead  for plaint if. 
B o y d e n  for defendant .  

XASII. J. I n  this order wa are of opinion there is error. The  courts 
of justice in this State hare  long exercised the power of requiring other 
and better security from plaintiffs in cases where justice dernands it, 
as  when the sureties to the bond, already giren, hare  niored alTay or 
have become insolvent. The act requiring security to be giren before 
the writ issues is silent on the subject; but its spirit and meaning re- 
quire it, end it is in accordance \I-ith the English practice on the subject 
of costs. The courts, however, in exercising this power ought and will 
do so, with a proper attention to the calls of justice between the parties, 
and mill, when the plaintiff has once complied with the  la^ in giving 
security, dismiss or refuse to dismiss his case, as a sound discretion mag 
direct. When, therefore, i n  this case, the plaintiff failed to comply 
with the rule of giving better security, the c&rt was not bound to dis- 
miss his action, but might, upon proper shown, permit him to 
prosecute it without further security. The  motion of the defendant, 
upon the failure of the plaintiff, was to diamiss the suit. This 
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the court was not, x e  repeat. bound to do;  but, in retaining the (193) 
cause, was not a t  liberty to take from the defendant the security 
against accruing costs ~vhich the bond already given afforded him. By 
that bond the sureties were bound, should the plaiiitifY fai l  to prosecute 
his suit ~ ~ i t h  effect, to pay the defendant all his  legal costs. It might 
be, and no doubt in this case x w q ,  a very insufficient protection. Still 
i t  sonzething. The sureties, though unable to pay anything, might, 
i n  a variety of ways, be placed in a situation to meet its responsibilities. 
The defendant had a legal interest in it, of which the court had no right, 
without his  consent, to deprire him. By the order appealed from the 
sureties of the plaintiff were discharged, as f a r  as the order could hare  
that  effect, from any liability to costs hereafter incurred, and as to 
them the defendant x-as without protection. The court ought either to 
have dismissed the suit according to the rule pre~ious ly  obtained upon 
the plaintiff or to have made an order on the plaintiff's petition permit- 
ting him to carry on his action without giving further security. This 
~o11.ld be within thc equity of the act. 

The interlocutory order is erroneous, and is therefore 
PER CURI-1x1. Rerersed. 

Cited:  Riggerstaff 2,.  C a r ,  46 S. C.. 336:  Dale 2%. Pl esnell, 119 
S. C., 491. 

DOE O N  DENISE OF JOEL SULLIVAX v. SASDFORD RAGSDALE A X D  WIFI:. 

1. A testator devised "to my grandson, J. S., son of S. S., the tract of land 
I now live on, with the reserve and privilege of my son, S. S., the father 
of the said J., having the full privilege of the said land and all the profits 
arising therefrom during his natural life." In a subsequent clause he 
says: "I further give and bequeath all my lands that I am seized and 
possessed of at this time, or the profits arising therefrom, to my beloved 
wife during her natural life or widov:hood; then for it to fall back to the 
said heir as above mentioned." 

2. Held. that even if J. S. be the helr  intended in the second clause of the 
will, yet he could only take the lands subject to the reservation in the 
first clause of a life estate to his father, and that he could not bring an 
action t o  recover the lands in the lifetime of the father. 

,\PPEAL from GUILFORD Spring Tcrnr. 1847 ; Jfanl?j,  J .  
Joel Sullivan by his last 117ill devised as follo~vs : "I gire and bequeath 

to my grandson, Joel Sul1i~-an, son of Samuel Sullivan, the tract of land 
I now l i re  on, supposed to be 163 acres. ~ ~ i t h  the reserre and privilege of 
my son Samuel Sullivan. the father of the said Joel, having the full 
pririlege of caid land and all the profits arising therefrom during his 
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natural life." By a subsequent clause he devises as follows: "I further 
give and bequeath all my lands that  I am seized and possessed of a t  this 
time, or  the profits a r i s i i~g  therefrom, to my  beloved wife, Elizabeth, 
during her iratural life or widowhood, then for it to fall back to the 
said heir as abore i~~eiitioned." The lessor of the plaintiff is the devisee, 
Joel  Sullivan. the grandson, and the defendants the heirs a t  law, o r  a 
portion of them, of the testator. The lessor of the plaintiff claims the 
premijes bp ~ i r t u e  of the second clause. as being the he i r  referred to 
in it. The defendants conterd that  under that  devise nothing passed 

but the life estate of the widow, for the reason that the individual 
(195) who is to take after lier is so obscurely pointed out that  it is 

impossible to say who was meant, and the devise, of course, fails 
for uncertaiiity. The plaintiff offered to prore by par01 testimony that 
his lescor n-as meant by the testator to take in remainder after his grand- 
mother, the widow. The widow is dead, and the testator left his sou 
Samuel and sereral other rhildren. 

M o r ~ h e a d  f o r  p7aint i f .  
iVendenha11 f o r  defendant  

NASH, J. I t  is unnecersary for the Court to decide ally of the ques- 
tions raised i n  the argument of the case. Whether the heir mentioned 
in  the second clause refers to the father Samuel or  to the so11 Joel, or 
whether the devise fails altogether for  uncertainty aa f a r  as  the re- 
mainder is  concernrd, are questions which will be answered when a case 
is before us  in  which they necessarily arise. I n  this action they do not. 
I f  it  be admitted, as the plaintiff contends, that  he is  the person meant 
by the testator by the word "heir," still he cannot maintain this action. 
We gather from the mill that  the testator owned other lands beside that  
mentioned in  the first recited clause, and this other land is  the subject 
of this suit. The  plaintiff, if he  be one of the persons meant in the 
second c l auv ,  must take this land, as he does the homestead, for  the 
words arc, after the death of the widow, "then for i t  to fall back t o  t h e  
said heir. xs above mentioned." Now, under the first rlausr Samuel 
takes a life estate in the homestead, with remainder in fee to Joel 
Sullivan. The lat ter  must take the additional land devised in the second 
clause (if a t  all) i n  the same way as he takes the homestead under the 
first. a remainder in fee after his father's life estate. We do not now 
deride n h o  is or  are meant by thc testator by the word '(heir"; all we 
decide i q  t l a t  if i t  he the lessor of the plaintiff, he  cannot maintain this 

action, because the life estate of h is  father would precede his 
(196) remainder in fee, and it has not fallen in. Samuel Sullivan being 

still alive, as fnr as appears. 
PFR CFRIATT. V e n i r e  de w v o .  

142 
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ENOS F. CUMJIINS v. A. Q. COFFIN.  

1. In an action against two of three partners in a firm, the plaintiff may 
introduce the testimony of a third partner, not a party to the record, 
though he could not be compelled to give his testimony. 

2 .  The evidence of a partner in behalf of those sued as part of the firm is not 
competent for them, because, in a suit for contribution, he is not only 
bound for his part of the debt recovered, but also for his proportion ot 
the costs accrued in the action. 

APPEAL from GUILI-ORD S l ) ~ i i ~ g  Terni, l b 4 i  ; X a d y ,  J .  
The action is brought upon a note of hand, signed Coffin, Hamey 

& Co. The plaiiitiff proved that  the defendant was a partner of the 
firm, Cofin, H a r ~ e y  & C'o., a1.d that the signature to the note was that 
of William Coffir~, another nieniber of the f i rm I11 order to prove the 
existence of the debt, and that i t  lvas contracted in  the due course of 
partnership business, the plaintifl offered iii eridence the deposition of 
Samuel Har ley ,  another member of the firm. This testimony mas 
objected to by the defendant's counsel, but admitted by the court. 
The defendant then offered in evidence the deposition of the (197)  
partner William Coffil~ aud that of tlie said Saiiiuel Harreg ,  taken 
at a time different from the former. Both of these depositions mere 
rejected by tlie court. A verdict was returned for the plaintiff, and a 
rule for a new trial being discharged, judgment was rendered for the 
plaintiff, arid tlic defendant appealed. 

S o  co~cnsel fo , .  p la in t i f f .  
Xorehead  fur d ~ f e n d a n t .  

XMH, J. We are at a 10s. to perceire upon nha t  ground the objec- 
tion to the deposition of Samuel Iran-ey rests. The firm consists. ae 
the case states, of the two Coffins. William and -1. G., and tlie witness 
Harvey. The latter, thong11 not a party to the record, could not ha re  
heen compelled to give cridence; but if lie cliose to give it. it  mas cer- 
tail117 compet~ii t  testimony on hrllalf of the plaintiff. The declarations 
of a partner. whcii the partnersliip is eqtahlislied a l iunde ,  i~ clearly evi- 
dence against mlothcr partner co~rcerning a subject of joint interest. 
notwi ths tandi~~g lie iq not a partv of recnrd. W o o d  7%. Rraddick. 1 
Taunt.. 104. So. nlqo. after the dissolutioi~ of a partnersliip. the cleclar. 
ation of a par tnw is ex ideiicc aqainqt liiq copartners of t r anwc t ion~  eon- 
cerning the firm. and tranqacted xliile it exi3tcd. and also to repel the 
plea of the statnte of liiilitotionq. J l c l n t i r c  I . .  O l i i ~ e ~ .  9 S. C., 209;  
,Crnifh 7'. T,urlloii'. 6 dolinq. 2 6 i .  Tf the declarations of Haivey could 
ha rc  been cw~ipctcilt twtirnonr in behalf of t h t  plaintiff. 1n11ch more 
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so is his deposition. But though his testimoilr is admissible in  behalf 
of the plaintiff, it does not follow that it is competent evidence for the 
defendant. The general principle is that a party to a negotiable instru- 
ment, when there are more than one, is a competent witness, either to 
support or defeat an action upon it, unless he be directly interested in 

the event or unless the verdict mould be evidence for or against 
(198) him. 2 Stark. Ev., 179. When offered as a witness for the 

plaintiff, he is competent, because he testifies against his interest, 
for if the plaintiff succeed the defendant may have an action against 
him for contribution, and if he fail he stands still open to the plaintiff's 
action. I f  offered by the defendant, he is incompetent because he is 
liable to the defendant not only for contribution, but for a due portion 
of the costs of the first suit. Y o r k  2.. Blot t ,  5 Xau. & Sel., 71 ; Illoffit V .  

Gaines, 23 N. C., 159. His Honor was correct in admitting the testi- 
mony of Harvey in behalf nf the plaintiff. H e  was also correct in 
rejecting the depositions of William Coffin and Samuel Harvey, when 
offered by the defendant. Each of these individuals was a member of 
the firm of Coffin, Harvey 6: Co. Indeed, it consisted of those two and 
the defendant. The witnesses were bound to A. G. Coffin, the defendant, 
each for his share of the costs of the suit in which they were offered as 
witnesses, and, to that extent at  least, they mere interested in the event. 

PER CURIAX No error. 

Cited: Washing 2;. Wviqht, 30 N. C.. 3 ; Carm~rsay v.  Cox, ibid., 80;  
Street 2.'. 11/~ndozrs, 38 IT. C.. 133. 

T H E  STATE UPOS 1'Hk: RF:I..~TIOS 08 KICHOLAS MILLER ET AT.. V. 

THOMAS C. DAVIS ET AL. 

The bonds of constables who are reappointed from year to year are not cumu- 
lative and, therefore, sureties of a constable are only responsible for 
breaches committed during the official year for which they became his 
sureties, though at the expiration of the year he may have been reap- 
pointed. 

APPEAL from SCRRY Spring Term, 1547; Caldwell,  J. 
I n  1839 Thomas E. Davis, one of the defendants, was duly appointed 

a constable irk S ~ l r r y  County, and entered into bond with the other 
(199) defendants as his sureties for the faithful discharge of his 

duties. At the expiration of that official year he was reappointed 
and gave another bond for lq40. I n  July, 1839, the relator put into the 



hands of L)avis fo r  c.ollectioll n note upon a 111ar1 by tlie name of Sugnrt.  
who was ;it tliat t ime sol\-eut, and  so continued up to the esp i ra t io r~  of 
that  official r e a r .  n a r i s  neglected to collect the Ilioney dnr ing  1839. 
hut did collcct it  i n  1\40, af ter  liis r e x l ~ p o i ~ ~ t n i e ~ l t .  The  action i= 
brought on the bond of l V 9 .  and two hreachrs a r e  assigned: the  first 
fo r  not collecting: the seco~ld. f o r  collecting the llionep and not paying 
over. 

The  defendaiits co~itendpd tliat the l~laiut i f f  \ \ as  entitled only to  
noiiiinal d m ~ a g e a  i n  this  actioii. as  the money n as received in 1540, arid 
the constable and liiq surctieq for  tha t  year  were alone almverable fo r  i t .  
T h e  ju ry  found a rerclict against the  d e f e ~ ~ d a n t s  f o r  tlie ful l  amount 
of the plaintiff's claim subject to t h e  opinion of the cour t ;  and the 
presiding judge. being of opiniorl t h a t  the w r d i c t  TI-as right.  gaye judg- 
ment accordinglg. 

S o  counsel i?i this  C'ourt SOT pla in t i f .  
Eoyden f o r  defendants .  

SAW, J. The  office of col~stable endures but for  one gear, and the 
bond g i ren  f o r  tlie fa i th fu l  di>cllarge of his  duties hind. his  sureties only 
f o r  acts done or  oiiiitted to be done dur ing  that  time. I f  a t  the expira- 
tion of the oiiicial - e a r  he  is reappointed. it  i. a new a ~ l d  distinct ap- 
pointment. as rnucli so, f o r  tlie purpose of o u r  present inveqtigation, as 
if a diffe~ei i t  ueraon were clicsen. T h e  different sureties. o r  the  sureties 
on the different bonds, a rc  auswerable only for  the  year  to ~ ~ l i i c h  
their  hond extends. ancl a t  the expirat ion of each official p a r  the (200) 
official bond g i ren  f o r  tliat year  ceases to l iarc  a n y  obligatory 
force for. breaches coinmitted thereafter. T h u s  i n  Xt1clL 1 , .  Colile, 13 
S. C., 401, the deferidant n a s  appointed :I colirtablc f o r  the year  1623. 
and  in J u l y  the relator put into h i s  l m i d s  n note fo r  collection, the 
money upoil ~vliicli was wceired by hini  i n  1S25. 111 a n  action against 
the consfable and his  surrties 1113on his  bond f o r  IS23 f o r  collecting 
the lnonop and not paj-inp OT er. i t  n a i  held tliat the plaintiff could not 
recorer. I r i  G'O~PTROI*  7 % .  TA r ,  20 S. C., 594. i t  i~ decided tha t  wheu a 
con~tnb le  receives notcq to collrct i n  one w a r .  ant1 i~ reappointed for  
the  succeeding pear. if he  i.; g d t y  of laclies i n  not collecting dur ing  
the  first pcar. but.  still hav ing  the notes. does collect the money tlie 
second year  and  neglects to pay  it  o w r .  in  a n  action npon tlie second 
hond f o r  the brcacli i n  not p ] v i n g  over i t  is  no clefcrise to shorn t h a t  there 
\ras R breach of the  preceding bond. E a c h  set of sureties a re  answer- 
nblc f o r  the  brcacli cominittcd f o r  the  Tcnr fo r  n-hich they a r e  bound. 
So. in Gofor th  1.. l i ac l t~r~ j .  25  N .  C.. 25, the Court  decided tha t  1~11~71 a 
r o ~ l ~ t n h l e  n-ho continncs in officc t n o  j-e:~rq collcctq nlonev for  :In indi- 



I N  THE S U P R E M E  COURT.  [29 

vidual the first year and does not pay i t  over, the sureties upon the first 
bond are liable, though the money was not demanded until the second 
year. These cases show that  the different bonds given by a constable are 
not cuinulatire, as in the case of guardians, but are distinct and separate, 
each to secure the performance of the duties stated in  them. When 
there are more boiids than one, in order to ascertain which set of sure- 
ties is liable i t  is  necessary to fix the time of the breach, for  that  will 
fix the liability. Now, in  the case before us, in the plaintiff's declara- 
tion two breaches are assigned, one for not collecting i n  1839 and the 
other for collecting and not paying over. The  case states tha t  no evi- 
dence was offered on the second; it was abandoned, as the money was 

received by him in 1840. F o r  the first breach the defendants are 
(201) clearly liable, and liable in damages to the amount of injury 

sustained by the plaintiff. If by the negligence of the defendant 
Dar is  the plaintiff had lost his debt by  the insolvency of Sugart  during 
the official year of '39, then the sureties of that  year, the present d e  
fendants, would have been liable to the full amount of the claim against 
Sugart. B u t  this is not the case. We are informed that  Sugart  not 
only continued solvent. but actually paid the money due the plaintiff to 
the constable Dar is  in the pear '40, who was still an officer; and we have 
seen that  the sureties on the official bond for the year when the money 
was received are the parties liable to the plaintiff for  it. The plaintiff 
is entitled against these defendants to nominal damages only. H i s  
Honor, the presiding judge, erred in permitting the plaintiff to recover 
more. 

PER CURIAXZ. V e n i r e  de  novo.  

C i t ed :  Eubbard  c. IT'al1, 31 N. C., 2 2 ;  Qraham v. Rucha?zan. 60 
x. C.. 95. 

S I I A S  MURRAY v. EDMUND WIKDLEY. 

1. A  plea that the amount claimed by the plaintiff, together with the costs 
then due, had been tendered to him since the commencement of the suit 
is, as a plea, no bar to the plaintiff's action, though the money has been 
paid into court under that plea. 

2. The proper course when no tender has been made before action brought is 
for the defendant to move the court that he may be permitted to pay into 
court the amount he admits t o  be due. If the plaintiff agrees to receive 
this amount in full of his claim, the suit is at an end and the defendant 
pays the costs. If the plaintiff prefers going on to trial, and he does not 
recover more than the amount so admitted, he is liable for the costs in- 
curred subsequently to the payment into court. 
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APPEAT, from WASHIXGTOS Spring Term, 1847 ; Caldwel l ,  J .  
This action lms  comnzenced bp warrant. The magistrate gave judg- 

ment for the plaintiff and the defendant appealed to the county 
court. After this, and before the suit was returned, the defend- (202) 
ant tendered tlie amount claimed, ~ ~ i t h  the costs then due, to the 
constable who served the process and n h o  was the agent of the plaintiff 
for the collection ~f the mocey. H e  declined receiving it, and a t  the 
term ~ ? f  the county court to ~vhich the papers were returned the money 
-vas paid into the office of the clerk. The  presiding judge ruled that 
the tender of tlie money aftel the action had con~menced was not good, 
and the payment of the money into court could not a ~ a i l  the defendant, 
as  there waq no rule or order of court authorizing it. Verdict for  the 
plaintiff, and the defendant appealed. 

E. W .  Jones  for  ~ l a i n t i l f f .  
Heath for defendant .  

x;\;as~, J. W e  concur n i t h  his Honor upon both points. I11 general, 
all pleas relate to the bringing of the action and are ans re r s  to the 
plaintiff's claim as it then exists. The plea of tender is no exception 
to the rule. It admits the cause of action and is a bar to i ts  prosecu- 
tion. because before its conmlencement the defendant had tendered to 
the plaintiff the money due him. This is  s h o ~ n  by the form of the 
plea. I n  it the defendant ai-ers "as to the said sum of $. . . and before  
the  commencement  of t h e  swit ,  to wit, on, etc.. at ,  etc., aforesaid, etc." 
I f  this allegation is omitted, the plea is demnrrable. Where the tender 
has been made a t  the proper tiine n i t h  an z~ncore prist, the defendant 
has a right to bring the nlonep into court, because i t  constitutes a part 
of his  plea; for the defendant must aver his readiness to pay the money 
admitted to be due. and that  he hath paid the same into court, or  that  
he now brings the same into court here readg to be paid to the said 
plaintiff, if he  nil1 accept the same, as the case may be. 3 Chit. 
PI., 921. I n  Hozrghton 7%. Leary ,  20 S. C., 14. i t  was expresslv (20.3) 
decided that a plea of tender after suit brought is, as a plea. no 
bar. A plea. then. of tender and refuqal, aptly pleaded and in due time, 
mill bar the action and throw npon the plaintiff the costs of the suit. 
Ru t  though the defendant mnp by his  negligence subject himself to the 
payment of the costs already accrued, he map protect himself from all 
that mar  subsequentlv be incurred. When he only disputes the amount 
to which the plaintiff iq entitled he is a t  liberty to moTe the court for 
leave to pap into the office qo much as he admits is  due. together v i t h  all 
the costs which h a w  accrued up to the tiine of making the motion: 
npon TI-hiclz the court makes the order. and the amount brought in is 
struck from the plaintiff's declaration. If the plaintiff accepts the 
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money as the full amount due, the actiou is, of course, a t  an  end; but 
he may deny that  it is  sufficient to satisfy his demands, and go on to 
trial. I n  that  case, if the jury find that  more is  due the plaintiff than 
is brought in, the latter is entitled to a verdict for  the overplus, and the 
costs are paid by the defendant. On the contrary, if they find it suffi- 
cient, the plaintiff pays all the costs incurred since the rule obtained. 
I n  no case can the defendant, after failing to make a tender a t  the proper 
time and pleading it in a proper manner, bring money into court but 
upon a rule first obtained, I Sellon's Prac., 306. The rule was not 
obtained in this case, and the presiding judge did right in giving the 
instruction coinplained of. 

PER CURIAM. No error. 

Cited: T.1'inninghnttc I ? .  Rcdrliny, 51 S. C.,  1 2 7 ;  Cope v. Bryson ,  
60 N. C., 113; Pollocli I ? .  Tl'aririck, 104 N. C.. 642; Smith ?I. B. and L. 
-4ssn., 119 X. C., 256. 

(204 
JACOB HUBBARD v. THOMAS L. MARSH, EXECUTOR, ETC. 

1. If in reply to the plea by an executor of the act of 1789, limiting the time 
within which actions shall be brought against executors, etc., the plaintiff 
wishes to avail himself of the proviso in that act, that he was requested 
by the executor not to sue, he must state the fact in a special replication. 

2. Where it appeared that payments were indorsed on the bond declared 
upon, subsequently to the death of the testator, but it did not appear by 
whom, this afforded no evidence that the executor had requested delay. 

3. A surviving obligor cannot continue or revive the liability of the estate 
of a deceased obligor by partial payments obtaining indulgence, or other 
means, so as to repel the operation of that statute. 

,IPPEAL from Tmox Fa11 Terni. 1546 ; Did;, .J. 
Debt against Jocl IIarrell, and Marsh, executor of Thornas Watts. 

on a bond given to the plaintiff by David Watts  and the said Joel  and 
Thomas. The defendant Uar sh  pleaded n o n  est factzim and the act of 
1789 limiting the time for bringing suits against executors; and the 
controversy, as between the plaintiff and that defendant, tnrned at the 
trial on the latter plea. I n  support of it the executor pave evidence 
that  lie adrertised according to the statutp, and it appeared that  the 
action was not brought within the limited period thereafter. The plain- 
tiff then produced the bond, and oil it there appeared credits for  certain 
sums entered as for payments niade after  the death of Thomas  watt^; 
and the r~upon ,  and without offering anv evidence to show hy v7ho111 or at 
vha t  times, in fact, tlioqe entries nere  made. or. that  the defmdant Marsh 
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had any knowledge of the bond before he was sued ill this action, the 
plaintiff moved the court to instruct the jury that  a presumption in  law 
arose that the plaintie delayed to bring his suit a t  the special request 
of the executor, a d ,  therefore, that  the action mas not barred. But  
the court refused to give that instruction, and, on the other hand, 
directed the jury that, if they believed the defendant's evidence they 
ought to find for him oil that  issue. There was a verdict and 
judgment for Marsh, and the plaiutiff appealed. (205) 

TT'inston for plaintifl. 
LVo counsel JOT defendunt .  

~ZUFFIN,  C. J. The Court is  of opiuion that tlle judgment ought to 
be affirmed. I n  the first place, i t  v a s  necessary that the plaintiff should 
have brought himself within the sayings of the statute by putting the 
matter on the record by x special replication. But if that  objection did 
not exist, the Court xould still concur with his Honor on the co~istruc- 
tion of tlie stzltute. The  s e c ~ ~ i ~ t l  proriio of the act ia that  if a creditor 
shall delay to bring suit at rlw special request of the cxecutor, the debt 
shall not be barred during the time of 11e i~~dulgerice. S o v .  there is 
~ ~ o t h i n g  to connect the payments or tlie entries of payinents with the 
executor SO as t~ make thein his actq personally. They may hare  been 
the acts of tlle other obligors or, perhaps. of the obligee himself. I f  so, 
they caimot affect the carcutor, i ~ o r  deprive tlle personal estate of the 
testator of the protection of the act. I t  is not like A1fcIntiw v. O l i r e ~ ,  
9 S. C., 209, a i d  o t h e i ~  of that class. i11 which it n a s  held that the act 
or ackno~~~ledgmeilt of o l ~ r  par t~ler  which takeq a case out of the statute 
of limita'ions as to him nil1 do so likeniee as to the others. There tlir 
obligation of all the partie. llot o n 1 ~  arose upon the same promise, but 
the matter of dibcharg? extellcis equally to the n l i o l ~ .  Here, honerer, 
tlie discharge is o~ic  ot thc dcbtors by a y w i a l  l)ro~-ision for his bcrlefit 
peculiarly. A\; it nay lwld il: Hi t ip  r . .  117:111t~, 2 1  S. C.. i.7. that the dl+ 
charge of all csecntor under the act of 1739 clid i ~ o t  iiiurc to the 
l~enefit of another obligor. +o it follom, on the other lland, that  a (206)  
w r r i ~ i n g  obligor callnot continue or r e ~ i r c  the liability of the 
(,state of a deceased obligor hy partial payments. obtainiug indulgencae. 
or  other means, so as to 1.epc1 the operation of that statute. The opera- 
tion of the act is reqtricted to the estate of the dcceased obligor. and tht. 
cxecutol. alone call cleprirc hi~nself or th? estate of it. protection. 

Of conrv ,  t h i ~  opil~ion ii: to 1.e undrrstood it1 referrr~ce to tllc casc 
before the Court, aud not a t  all as embracing the case ~vhere there arc 
t v o  executors and o w  of thcm requests delay. which may be qubject 
to a different rule. 

PER CCRISM. No error. 
1 4 9  
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T H E  STATE v. JAMES GHERKIN. 

Falsely putting a witness's name to a bond which is not required to have a 
subscribing witness does not vitiate the bond and is not forgery. 

APPEAL from WASHINGTON Spring Term, 1847; Caldwell, J. 
Forgery. The indictment contained two counts, but on the second 

the solicitor for the State entered a nolle prosequi. 
The first count was as follows: 

"WASHINGTON COUNTY, to wit: 
"The jurors for the State upon their oath present, that heretofore, 

to wit, on 22 February, 1841, Sally Allen and James Gherkin signed 
and sealed their bond obligatory, payable to Joseph B. Griffin, 

(207) which said bond obligatory is in the words and figures following, 
that is to say: 

$28. On or before 1 January, 1843, we promise to pay 
Joseph B. Griffin, or order, $28, with interest from date, it 
being due for value receired in hand, this 28 February, 1841. 

Witness, SALLY ,ILLEN. [SEAL] 
J a x ~ s  GHERKIN. [SEAL] 

"And the jurors aforesaid, upon their oath aforesaid, do further 
present, that the said James Gherkin, with force and arms in the said 
county, before the delivery of the said bond obligatory to the said 
Joseph B. Griffin, to wit, on the day and year aforesaid, did of his own 
head and imagination and by false conspiracy and fraud, feloniously, 
knowingly, and falsely make and forge, and did wittingly, knowingly, 
and falsely assent to the forging and making the name of one George 
Stubbs as a subscribing witness to the said bond obligatory so payable 
to the said Joseph B. Griffin, which said bond obligatory was afterwards, 
to wit, on the day and year aforesaid, delivered to the said Joseph B. 
Griffin with intent to defraud the said Joseph B. Griffin, contrary to the 
form of the statute in such case made and provided and against the 
peace and dignity of the State." 

The defendant's counsel moved to quash the bill of indictment because 
the offense therein charged is not indictable. Judgment of the court 
that the same be quashed,  h hereupon the yolicitor appealed to the 
Supreme Court. 

Attorney-General for the State .  
(209) Heath for defendant. 

DAXIEL, J .  &\ subscribing witness is not material to the due making 
(of a bond. The putting of the name of Stubbs to thc instrument as a 

150 
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subscribing ni tness  did not xi t ia tc  the bond. af ter  it was subsequently 
delivered by  t h e  obligors to t h e  obligee. T h e  houd could have been 
established (if denied by the  obligors) by proof of their  handwriting. 
Ulackz~ ' e l1  2.. L a n e ,  20 N. C., 245. I t  was not a n  alteration i n  a mater ial  
p x t  of a t rue  docunierlt by  which the  obligee was or could be defrauded 
of the inone>- nnlentio~ietl i n  the face of the bond. W e  think the  judg- 
ment n.as right.  

PER C ~ R I A M .  Affirmed. 

(210) 
THE STATE v. PETER GODET. 

1. An indictment for stealing a hog is well supported by shoning that the 
defendant stole a shoat. 

2 When an indictment alleges the progerty stolen to be the property of 
Elizabeth Moore, and the evidence shons it was the property of a woman 
called Betsey Moore, it  must be left to the jury to decide whether the 
person so described %as  known by both names. 

3. In such an indictment the Christian and surname of the party injured, i f  
known, must be stated: and the name so stated must be either the real 
name or that by which he is usually known; either is sufficient. 

A l ~ ~ ~ 4 ~ J  fro111 C K A ~ E N  S p r i n g  Term, 15-17; P e a ~ s o i ~ .  J. 
The  defendant was indicted f o r  stealing "a hog." T h e  evidence 

~ . h o ~ v e d  t h a t  the an imal  \ \ as  n boar shoat. between f i ~ ~ e  and six months 
old. T h e  oTvner is  described ill the iridictnlent as  "Elizabeth Xoore," 
and  i t  mas P ~ O T T . ~ ~  i n  e ~ i d e n c e  t h a t  she vat: calleJ Betsy Xoore. F o r  
these variance. the court n a s  reque.tecl to direct the ju ry  to acquit the  
prisoner, n h i c h  u a s  refused, and  the priqoner c o n ~ i c t e d .  T h e  indict- 
ment was a t  coliniion Ian.  T h e  pr i so~ic r  appealed f r o m  the judgment 
oil his  conriction. 

A l  t t o m i ~ ~ l  1:cneral f o r  the Gtatc  
S o  cozlnspl f o r  d e f e n d a n t .  

KI\SH, J. T n o  queqtions a r e  preqentetl by  the caqe f o r  our  considera- 
tion. The  indictment charges the  stealiiig of a hog. I s  i t  s ~ ~ s t a i r i e d  by 
the e r i d ~ n c e !  indictment fo r  larceny must describe the  article 
stolen ~ i t h  a cer tainty sufficient to identify i t ,  and this  fo r  the purpose 
not o d v  of enabling thc  judge to see upon i ts  face tha t  the article ic: of 
ralue,  but also fo r  the protection of the accl~qed. to  enable h i m  to shorn, 
i f  subsequentlv called into court to  anqner  fo r  the offense, tha t  
he h a s  ahead\-  been coriricted or  acquitted of it. commission. (211)  
4 B1. Corn., 306. -4nrl the eT idence 1nu.t c n n w p o n d  v i t h  the 
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description of the property laid. Great strictness has been observed 
by the Court in the application of this rule. When a statute enumerates 
several different kinds of aiiiinals as being the subject of larceny, in an  
indictment oil the atatute the aiiirnal alleged to be stolen must be de- 
scribed and proved to be of the particular description specified in  the 
statute. Thus, ;in indictnlent for  stealing a cow cannot be supported 
by proof of the stealing of a heifer, R e x  1;. Cooke, 1 Leach, 105; 2 East  
P. C., 616, when the statute under which the party was indicted men- 
tioned both cows and heifers. So, also, ail indictrrieut for stealing a 
sheep is riot supported by proof of stealing a lamb, because the statute 
enumerates both slice11 and lainbs. R~.L u.  Loom,  Russ. &. Mylne, 160. 
These cases are under statutes taking away the benefit of clergy. But  
even under statutes 2 & 3 Ed. VI., against horse stealing, i t  has been 
decided tha t  foals and fillies are not  included, because the statute men- 
tions only the grow11 ai~ii i~als .  Willund's case, 1 Russ. & Ry. Ca. C., 404. 
Here the indictment is for stealing a hog and tlie evidence is that  it was 
a shoat. F o r  animals of this description swine is the original generic 
term. But the Legislature of this State, in legislating on the subject 
of mismarking, use the term hog as the generic term and consider all 
animals of that  kind as hogs, irrespective of their ages. I n  Rev. Stat., 
ch. 17, see. 1, it is enacted that ''iZll persons shall ear-mark their hogs 
from six months old and upwards." From six months old they are 
designated as hogs to be inarked; under that  age they are still hogs, 
hut there is 110 obligation to mark theni. We think the descriptio~i 
sufficiently specific, and that his Honor was corrert in overiuling the 

' 

objection. The Court secs that the article alleged to be stolen is of 
value in the eye of tlie law, and, if l)rosccnted a secoi~d time for 

( 2 1 2 )  stealing it, the defendant would be a t  liberty to show by parol 
testimony, a3 in other cases, t h t  identity of the article. 

,Inother objection is urged againjt the co~lriction. I t  appears that  
the owner is described in the i~rdictnient as Elizabeth Moore; in evidence 
I t  nTas shown that  she was called "Betsy Moore." The court was re- 
quested to direct an acquittal for this variance. This request was 
properly refused. 1 1 1  indic*tincwts for offerlseq against the person or 
1)ropert- of alrotl~er the Christian and qurname of the party injured, if 
known, must be stated, and the name 90 stated must be either the real 
iiame or that by ahicl i  he is usually knowii. Either is snfficient, R e x  71. 

Sortoia, 1 Russ. & Ry.. 510, and it is a question of fact to be decided by 
the jury whether he is known by both names. I f ,  therefore, a prisoner 
wishes to ara i l  himself of the objection he onght to request the judge to 
instruct the jury that  if they found the fact to be that the name given 
in the indictment to the owner of the property stolcn was not liicl true 
nnme, or  that  he was not known bv it. they should acquit tlie 1)ri~oner.  
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Thus 111 this case the defendant ought to have required the judge to 
charge the jury that if the owner of the hog was not known by the 
name of Elizabeth Xoore, or  that  it was not her  name, they should 
acquit the prisoner. 

This, howerer, was riot tlie course pursued. The counsel asked for  no 
instructiou to the jury a s  to the fact. but that his Honor should decide 
the fact himself and direct an acquittal. This was properly refused. 
We concur with the presiding judge on both points. 

PER C GRI-431. ATo error. 

C ' i t ~ d .  8'. I.. C lark ,  30 N .  C.. 2 % ;  8. t. Horan, 61 N. C., 273; 8. 1 ' .  

Glisson, ibid. .  196;  S. 2%. Bell, 65 S. C., 314; S. 2.. Patrick, 79 N. C., 656; 
S. 1 % .  C ~ ~ r l l c .  N. C., 645: 8. 1 . .  Hester, 122  S. C.. 1049. 

WILLIAJI COOKE v. JOHX S. SORRISS. 
(213 

1. In an action for use and occupation, where i t  appeared that  one P. had 
leased the premises to  the defendant for the year 1844;  that in the  
latter par t  of that  year he, with the knowledge and consent of the defend- 
ant,  rented the same to the plaintiff for the year 1845, who leased a part  
of the same premises to the defendant, who occupied them and held them 
under the plaintiff: Held. that i f  this was a case in which attornment 
was necessary, the defendant had attcrned, and a t  all events was liable 
to the plaintiff for the rent. 

2. Held further, that the defendant having abandoned the premises before the 
end of the year 1845, and no specific contract being proved as  to the time 
he should enjoy them, and the premises being a wharf and warehouse in  
a commercial town, i t  was properly left to the jury to say ,for what time 
the parties intended the lease to continue, and the court could not nonsuit 
the plaintiff because his action was brought before the  expiration of the 
year. 

,IPPEAT, f1.0111 NEW H ISOVER Spr.iiig Terin, i S 4 i  : X a n l y ,  ,T. 
This i a  a u  action for w e  a i d  occupatioil of a ~ ~ l i a r f  in tlie town of 

Wilmington. The caqe is. the rrharf in q~~es t ion .  together with an  
adjoil~ing lot on nliicli TI-as a var~l ioure ,  hclonged to one Parsley. wlio 
hired them to the defendant for the year 1844. The defendant was 
engaged in erecting a public building for. the rnited States on a lot 
:td,jaceat to the vha r f ,  and hired the premises for the conrenience of 
carrying on his work. I n  the latter pnrt of 1544 Parsley, 11-ith tlic 
k n o ~ l c d g c  and consent of tlic defendant. rc.~ltctl the whole of the preill- 
ises to the plaintiff for 1845. ant1 the dcfcirdant hired from tlie plaintiff 
a rooln in tlie varehonse. and continued his oczcl?pation of the ~vhnrf 
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This occupation continued until the middle of the year, when the de- 
fendant abandoned the possession, and, refusing to pay any rent, this 
action was brought. The recovery of the plaintiff was opposed upon 
two grounds: First, that the defendant had never attorned to the plain- 
tiff; and, second, that the action would not lie until the end of the year. 
The case was left to the jury by the presiding judge upon all the facts, 

stating at  the same time it was necessary, in order to find a ver- 
(214) dict for the plaintiff, that they should find some act of attorn- 

ment or some admission of the plaintiff's title. Verdict for the 
plaintiff, and appeal. 

Ptrangr  f o ~  p l a i n t i f .  
S o  r o ~ ~ n s r l  for dr fendant .  

NASH, J. If  this be a case in which the doctrine of attornment 
applies, the statement made by the presiding judge shows that the 
defendant did attorn. TE~P defendant was in possession of the wharf 
m d e r  the plaintiff. 1 3 s  term under Parsley had expired and he had 
accepted from the plaintiff a lease for the room in the warehouse. 

This is simply a case of subletting, by which the defendant became 
a tenant under the plaintiff. This mas an acknowledgment of his right 
nncl, coupled n ith possession under him, would amount to an attornment. 

We do not think the plaintiff's second objection a sound one, applica- 
ble to this case. I t  is true as a general proposition that any occupation 
of one man's land by another under a contract is, in law, considered a 
:enancy from year to year. and this from policy and to favor agricul- 
ture. I n  which case the lessor earlnot support an action for the rent 
nntil the end of the pear. 

But it does not follo~r, because the law favors leases from year to 
year, that the parties may not contract for a shorter period, and, if so, 
the action can be brought as soon as the time of renting expires; it 
depends upon the contract of the parties. Here there was no direct 
evidence of a specific contract, either as to time or rent, and i t  was a 
question for the jury to decide, from the circumstances of the case, what 
the contract was. The wharf was occupied by the defendant, not for the 
purposes of agriculture, but as a convenience in carrying Gn his work 
on the adjacent lot. I f  the jury believed that it was understood by the 
parties rriutually that the defendant was to occupy i t  for the whole year 

or for a short time, as his convenience required, then that was 
(215) their contract; and if they should belie~e that the convenience of 

the defendant required its occupation the whole year, the action 
r a s  prematurely brought, because he wonld be entitled to the possession 
until the end of the year. If ,  on the other side, the convenience of the 
defendant reqnir~d a shorter occupation, and he terminated his posses- 
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sion because he had no further use for it, the term ended, and the 
plaintiff would be entitled to demand his rent as soon as his occupation 
ceased. TTe must suppose that  the judge gave an  instruction to this 
effect, or that  the defendant did not deem i t  essential that  he should, 
as no prayer for such instruction or refusal to give i t  is stated in  the 
defendant's exception. The omission of proper instruction does not 
constitute error, I ~ u t  its refuqal doeq. 8impson  c.  B l o ~ t n t ,  14  N .  C., 34. 

PER CURISM. S o  error. 

J O H S  C O C H R A K  v. J A M E S  R. TTOOD. 

1. \There a defendant on an appeal from the judgment of the county court 
gave but one surety, the surety cannot on the judgment being affirmed 
in the higher court, object to a judgment against himself on the ground 
that the statute requires two sureties on an appeal from a justice. 

2. The sureties are required for the benefit of the plaintiff, and he may dis- 
pense ni th  them in whole or in part, a t  his option. 

APPEAL from i l ~ s o x  Spring Term. 1547; Battle, J. 
The plaintiff recovered a judgment in the county court against Tood ,  

who appealed and entered into bond with Waddell as his surety. 
I n  the Superior Court the plaintiff again r eco~wed ,  and then (216)  
moved for judgment against Taddel l  on the appeal bond, which 
the latter opposed on the ground that  there was but one surety, whereas 
the statute requires "two silffi~ieiit sureties." But the court gave judg- 
ment for the plaintiff. and Kaddell appealed to this Court. 

Tl'irlston and Strange for plaintifi 
. l I ~ n d ~ n h n l l  f o r  defendant .  

RUFFIN, J. An appeal boud is required for the security of the ap- 
pellee; and for his better ~ e c u r i t p  the jtatute provide5 that there shall 
be "two ~ureties." But  a s  the bond is intended for the benefit of the 
appellee, it  is entirely conipetent for him to renounce it. either wholly 
o r  in part. I t  was upon this maxim that it m s  held, 2 s  f a r  back as 
Dr.  W i l l i a m  Drezvr!j's case, ci;ed 10 Rep.. 100, in debt on a bail bond to 
the sheriff. that tlie bond wac good, though g i ~ e n  by one suretv and the 
qtatute used plural nords. Thr  same point was determined here in 
l r r ~ n t o v  2.. J o d a n .  11 N. C.. 2% That case held, further, that  a wire 

fncias would lie on wch a bond. and thus eqtablished that tlie princil~le 
estends to all rwnedies. nc uell those under the qtatnte a3 t h o s ~  at 
comnlon Ian-. S o v .  the language of cection 69. ch. 115. Lanq 1777, 
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Coos v. RICE. 

respecting bail bonds is precisely the same as  tha t  of section 75 respect- 
ing appeal  bonds, each requir ing the bond ''with two sufficient sureties." 
The reasoning arid decision of Arlen ton  v. Jordan  is, therefore, 
i n  point here. T h e  te r i l~s  ill ~vhich  the sureties a r e  to be bound cannot, 
indeed, be substantially T aried, or, if they are. the obligee cannot  entitle 
himself to the remedy of the statute, but must get 011 a s  well a s  he car1 
tit common lam. B u t  an objection founded solely on the  number of 
sureties cannot impai r  the obligation of t h e  bond o r  impede a n y  remedy 

on it. Because the  obligee thought that  he  might, he is not bound 
(217)  to. insist on t h e  provisions of the act i n  his  f a r o r  being strictly 

observed i n  tha t  respect. 
PER Crrn~axr. Affirmed. 

GEORGE COON, E x ~ c r ~ o ~ ,  ETC. v. JOSEPH RICE. 

A testator bequeathed to A. B. as follows: "I give and bequeath unto my 
daughter Elizabeth Coon, during her natural life, a t  the end of which to 
the only heirs of her body, one negro girl named Riah, this to the afore- 
mentioned, to them and their heirs forever." Held,  that as this disposi- 
tion, if applied to land, would have created an estate tail, i t  gives the 
absolute property in the slave to Elizabeth Coon, there being nothing in 
the other parts of the will to show that the words "heirs of the body" 
meant "children." 

, ~ P P E A L  f r o m  DAVIE Spring Term, 1847;  Dick, .T. 
Replev in  to  recorer possession of a negro gir l  slave lia~iied Rachel. 

This  g i r l  is the child of Riah ,  a liegro r o m a n  bequeathed i n  the d l  of 
t J o q h  Richards in the  follcwing words. viz.:  ('I g i ~ e  arid bequeath 
unto m y  daneliter Elizabeth Coon, dur ing  her  na tura l  life, a t  the end 
of which to the only heir< of h e r  body, one negro gir l  nanied Riah ,  this 
to the n f o r ~ n m ~ t i o n e d  to tllem and the i r  h r i r s  forever." T h e  teqtator. 
liichard., dicd ill 1826. About 1816 his daughter  Elizabeth inter- 
marr ied \tit11 Jacob Coon. tho plaintiff's testator. A l t  the  date of Rich- 

ard's n i l l .  2nd a t  his  d e a f h ,  there were l i r i n g  two cliildreli, thc 
( 2 1 q )  offspring of this rliwrriape. and xlso several children of said 

Elizabeth. the offspring of a prexions marriage. one of n h o ~ n  is 
the  defendant. Therc  v a s  a n  assent to  the  legacy to Elizabeth Coon. 
The testator of the plaintiff died i n  1844. and  h i s  n i f e  Elizabetli since, 
but before thc commencement of thiq wit. T h e  gir l  Rachel  was born 
af ter  the death of Joseph Kicllarrls. L-pon the death of the plaintiff's 
testator the plaintiff took posqession of t h e  gir l  Rachel  aud hired her  
out. and  Elizabeth Coon becslne the hirer ,  and a t  the  evpiration of the 
term cf hire she placed her  in  t h r  popsewion of the  defendant. where 
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she remained until the death of Elizabeth and until the commencement 
of this suit. A rerdict mas taken by agreement for the plaintiff. subject 
to the opniion of tlie court on the nature and extent of the estate in the 
wornan Riah, given to Elizabeth Coon by the nil1 of Joseph Riehards- 
the plaintiff contending that i t  is an estate absolute and vithout re- 
mainder, and, therefore, that she and her child Rachel belong to the 
estate of his  testator; the defendant contending that by the will no 
greater estate than  for her lifetime is gireii to Elizabeth C'oon in  said 
slaves, and that  3 remainder thereof rested in her children, one of whom 
is a defendant, a d  so that, as agaimt tlie plaintiff, his taking and 
detention werc lawful. 

The court being of opinion with the defendant as to the construction 
of the will, judgment of nonsuit was entered, from ~ h i c h  judgment the 
plaintiff appealed to the Supreme Court. 

Dodge f o r  plain t i f f .  
S o  counsel  f o r  de f endan t .  

DAKIEL, J. I f  the property had been l a d ,  and Joseph Richards 
had derised it to his daughtel Elizabeth Coon for life, "at the end of 
which to the only heirs of her body, this to the aforementioned, 
to them and their heirs." it wo1dd in law hare  bee11 an ilnnlediate (219)  
estate tail, rested in Elizabeth Coon. I n  looking o w r  the whole 
will there is not a word ill i t  to indicate that the testator intended 
"children" ~ ~ h c n  lie uqed the n~ords "heirs of the body of Elizabeth Coon." 
These ~vords nmst, therefore,  ha^-e their legal effect, and inasmuch as 
they would ha re  created an  ectate tail in Urs.  Coon if the subject- 
matter had been land, they in law create in her a n  absolute estate in 
Riah. she. Ri:rh. being personal property. The t ~ o  cases cited bp the 
plaintiff's counqel are. we think, in point for him. 

The judgment of nonquit must be iet aside. 
PER C r ~ r a x  Reversed. 

1 The act of 1829 (Re1 S t a t .  ch 85, sec I P ) ,  for the partition of slaves or 
other personal cha t t~ l s ,  a ~ p l i e s  only to a plain legal tenancy in common, 
and not at all to a suit against an executor for neeroes as parts of a 
legacy to t-ro or more persons in common 
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2. In this latter case the rights of the claimants cannot be ascertained until 
the administration has been closed or all the accounts have been taken, 
and the executor is proceeded against in his character of a trustee for 
the legatees. 

3. The court will not entertain suits for the separate parcels, which constitute 
the mass or residue of an estate; but, in order to avoid an unnecessary 
multitude of suits, requires that the suit should be so brought as to take 
all the accounts, and distribute the whole estate by the decrees that may 
be made therein. 

APPEAL from GRANVILLE Spring Term, 1847 ; Manly, J .  
Joseph Amis by his will, dated.20 July, 1840, directed all his estate 

to be kept together under the control of his executors, and gave 
(220) them discretionary power to sell any part of his real or personal 

property, as they might think moat advantageous for his wife and 
children. There are then these clauses in the will: "I direct that my 
children remain mith my wife, to be raised and educated out of my 
estate, and, as one may becomc of age or marry, to have allotted to such 
child as much of my estate ac: I have given my daughter Betsy and put 
her in possession of. I f  my wife should die my widow, I direct at  her 
death that my estate of every description be equally divided between all 
my children, considering in the distribution the part which each child 
may have received at ni:uriagc or full age ; and if my wife should marry, 
in that event I direct that all my property be divided between her and 
all my children, at the same time taking into consideration what has 
been given off to such as have become of age or married. I n  educating 
my children, I direct that my son Lewis be continued at college until he 
gradnates; and should the income of my estate justify, I wish my other 
two sons, James and Joseph, to receive a like education; otherwise. the 
best education the income of my estate will afford. I wish all my 
daughters to receive a good English education; and should the income 
of my estate fall short of giving them a good practical English education. 
I wish them to receive one, even at the expense of the capital of my 
estate." The testator appointed his wife executrix, and his son Lewis 
and his son-in-law, Lewis Amis, then the husband of the daughter Betsy, 
the executors of the will. At the death of the testator in August, 1840, 
he left seven children surviving him, namely, the married daughter 
Betsy, Ann S., Lewis, Mary, Jane, James, and Judy. After qualifying 
as an executor, Lewis Amis, the son-in-law, died, and also his wife, 
Betsy; but which died first does not appear. They left three infant 
children, who. together mith the testator's daughter Ann S. Amis, are 

the plaintiffs in this suit, which was instituted in Norember. 
(221) 1846, by petition in the court of lam against Lewis Amis, the 

son, as surviring executor of the will, and the other children 
of the teqtator. I t  stateq that the testator's widow had then recently 
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died, and that thereby thc: prriod for dividing the estate had arrived; 
that the adrancement to the daughter Betsy Tras of the ralue of $1,300, 
and that the daughters X a r y  and Ann S. and the son Lewis had upon 
coming of age received advancements to that  value respectively; and 
that  the daughters Jane  and J u d y  F., and the said James Amis, were 
each entitled to receire property to an  equal ualue, and then that  the 
residue of the estate TT-as dirisible equally anlongst the children of the 
testator or  their representatires, and that  i n  such division the three 
infant  plaintiffs, ~ h o  are the children of Betsy Amis, represent their 
deceased mother and are entitled to her share: that  the estate of the 
testator consisted. among other things. of twenty-seren slaves. who are 
named, and tha t  the parties plaintigs and defendants are entitled to 
them aq tenants i n  common in the several shares before stated; and the 
prayer is  that  the said negroes map be dirided accordingly and the 
shares of the sereral claimant? allotted in severalty. 

The answers admit the allegations of the petition. But  they state 
that  the two defendants, James A. and J u d y  F., are still infants and 
that  their educations ha re  not been completed, and insiqt that the ex- 
pense thereof should be defrayed out of the income of the ~ rho le  estate 
before any dirision, or that a sufficiency for that  purpose should be set 
apart  and retained by the executor. The executor also ~ t a t e s  that, after 
deducting his disbursements hitherto and certain other debts of the 
testator, there remains in his hands in cash and good debts the sum of 
$1,178, which he  cays is not qufficient to discharge his commissions and 
a n  annuity of $50 ~vhicll the testator granted to one Do~rney  for life. 
and to defray the expenses of attending to certain claims on persons 
residing in Mississippi and Tesas ; and he insists on being allon ed 
to retain out of the negroes as mnnp as d l  form an  adequate (222)  
fund for those purposes. 

A A 

Upon the hearing, tlic caourt declared, amongst other things, that, 
according to the proper conqtruction of the d l ,  the expenses of the 
education of the infant defendantq. .James A. and Judy  F., lvere in  the 
first instance to be d e f r n ~ ~ e d  out of the income of the testator's estate. 
but that  thosc person. were. ne~erthelees, in the erent that had hap- 
pened, to be charged there~vith ac parts of their shares i n  the division 
of the estate; and declared further. that the execntor ouqht to retain 
21s much of the ectxte, including a part of the negroes. if necessary, as 
mould meet those expenses. and ~ ron ld  discharge from time to time the 
annuity to Do~vneu and corer all proper cxpenses attending the collec- 
tion of the clainls in the South and completing the administration of the 
clstate. and. c n h j r ~ t  thereto. that the re4rlne of the qlaws onght to be 
tlirirl~d nc clnirncd in 111c petition. nllottinc one qhare of them to the 
p ln in t i f fq .  nlin n w  the cliilrlren of Jlrq. Rrtqr A\mis, deceased. as repre- 
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senting their inother. The decree then referred i t  to the master to 
inquire into the value of the adrancement to the daughter Betsy and 
of those made to ally others of tlie testator's children since his death, 
upon their coining of age or iuarrging, and to inquire also what part  of 
the estate i t  would be proper the executor should retain for the purposes 
aforesaid; and then directed the master, after setting apart  a proper 
fund therefor, to allot to each of the children who had not been ad- 
vanced, a portioil of the rlegroes equal in value to that  of the advance- 
ment of the testator to his daughter Betsy, and then to divide all the 
residue of the s l a ~ e s  equally between the parties according to their 
rights as before declared; and all further directions were reserved until 
the coming i n  of the report. From that  decree a n  appeal was allowed 
to the defendants. 

(223)  h n i e r  for plaintifls. 
I latlger,  E. G. Rmcle, a t ~ d  Gilliam for defendants. 

RLTFIN, C. J. The proceedings in  this casr do not authorize the 
Court to decide the questions raised and decided in the Superior Court. 
The petition seeills to have been drawn upon the idea that  i t  would lie 
under the act of 1829 for the partition of slaves or other personal 
chattels; and the decree, we suppose, proceeded upon the same notion. 
But that  act applies only to a plain legal tenancy in common, and not 
a t  all to a suit against an  executor for negroes as parts of a legacy to 
two o r  more persons i n  common. I11 this latter case the rights of the 
claimants cannot be ascertained until the administratiori has been closed 
or all the accounts have been taken; and the executor is proceeded 
against in his character of a trustee for the legatees. The  r e ry  decree 
in this case shows that  it was inlpossible to treat the parties as tenants 
in common n~ere lp ;  for it became necessary to direct inquiries into the 
entire estate and as to adrancements to the children respectiaely before 
either of the parties could claim anything. 

Brit if this conld bc looked a t  as a petition ill the courts of law for 
legacies and portions. as given by the statute, instead of the suit i n  the 
court of equity, the plaintiff's cannot be relieved on it, because the sole 
prayer and object of the plaintiffs is  for  an account of the slaves belong- 
ing to the tejtator's estate, and for a division of them. The slares are 
]rot given specifically or separately from the other parts  of the estate, 
but thc children become entitled to them under the general gift of the 
testator's "estate of every description, to be equally divided among his 
c.hildren7' a t  the death of his widow. Now, the Court does not enter- 
tain suits f c r  the separate parcels which constitute the mass o r  residue 
of the e c t a t ~ ;  but, in order to aroid an  unnecessary multitude of suits. 
requires that the w i t  shall be $0 brought as to take all the ac- 

160 
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counts and  distribute t h e  ~ r h o l e  estate by the  decrees t h a t  m a y  be (224) 
made  therein. 

Besides, there is  another  objection to the parties. T h e  administrator  
of t h e  testator's daughter  Betsy is  not hefore the Court,  a n d  her  in fan t  
children a re  improperly made parties as  representing her. T h e  act  of 
1816, Rev. Stat., ch. 122, sec. 15, has  no application here. T h a t  vests 
the  estate given by  the  r i l l  of a pnrent to  a child, who dies i n  the  life- 
t ime of t h e  parent,  i n  the i s w e  of such child so dying. B u t  here t h e  
daughter  Betsy survived her  father ,  and  the  legacy rested i n  h e r  a n d  
survived to h e r  administrator  o r  executor, and not to  her  children. 
Indeed, i t  may  be t h a t  her  husband survived her, i n  which case h e r  ad- 
minis trator  ~ o u l d  hold i n  t rust  fo r  the  husband's representative, and  
no t  f o r  the  n-ife'a children. 

F o r  al l  these reasons i t  r a s  erroneous t o  pronounce the  interlocutory 
decree given i n  t h e  Superior  Court .  T h e  plaintiffs must  pay  t h e  costs 
i n  th i s  Court.  

PER C U R I U ~ .  Rerersed. 

(22.5) 
THE STATE v. DAVID VALENTINE. 

1. The deposition of a witness. taken in a criminal case before the examining 
magistrate, under the act of 1715, Rev. Stat., ch. 35, sec. 1, may be read 
in evidence on the trial of the prisoner if the witness is then dead. 

2. In such a case the deposition may be used either in chief, by either party, 
if the witness is  dead, or upon the cross-examination of the witness in 
court. 

3. The proof of the deposition is usually but not necessarily by the magistrate 
or his clerk; but, in this State a t  least, there being no statutory direction 
as  to the mode of proof, the probate must be a matter of sound discretion 
in the presiding judge, keeping in rien- the general principles of evidence, 
alike necessary to the safety of the accused and the due administration 
of the law. 

4. H e l d ,  in this case that it  appearing that the examining magistrate was 
necessarily absent in the discharge of high public duties, proof by the 
clerk of the Superior Court, to which the deposition had been returned 
according to law, that he mas present  hen the deposition n a s  taken, 
that  the examination was written down by the magistrate himself, and 
that the deposition, returned to his office and offered in evidence, was in 
the proper handwriting of that  magistrate, n a s  sufficient to authorize 
the reading of the deposition. 

5 .  A witness is  not rendered incompetent by the commission of or by the 
conviction for any crime, but only by a judgment upon such conviction. 

APPEAL f rom G ~ I L F O B D  Sl,ring Term. 1 \ 4 7 ;  Nanly ,  J. 
Murder. O n  the t r i a l  the  depoqition of one Jacob  Cotton, a n  accom- 

plice, was offered i n  eridence by the prosecuting officer on  behalf of the  

Vol. 29-11 161  
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State, and objected to by tho prisoner's counsel. I t  was taken by his 
Honor, .Judge P ~ a r s o n ,  under the act of 1712, Rev. Stat., ch. 35, see. 1, 
and in the presence of the prisoner. I t s  reception in evidence was 
opposed "for the reason that it did not appear that it was the one taken 
down by J u d g e  I'earson at the time; that i t  did not appear when it was 
written; that the witness Cotton had been found guilty of murder by 
the verdict of a jury; that the deposition was taken between the verdict 

and the judgment: that the judgment was rendered on the ver- 
(226) dict at the same term, and the witness shortly thereafter exe- 

cuted." The deposition mas admitted upon such proof as thtl 
court thought sufficient. The prisoner was convicted, and from the 
judgment on such conriction appealed to the Supreme Court. 

Attorney-I;rneral for the   stat^. 
X o  coumel  for prisoner. 

NASII, J .  The first branch of tlie objection is as to the proof of the 
deposition. There is no direct provision in the act or in the statute of 
Philip & Mary authorizing any use of the evidence when taken, or 
pointing out the mode how it is to be authenticated. Under the statute 
it has been the constant practice in the English courts to permit the 
dewxiition to be read in evidence after the death of the witness, and 
such has been the uniform practice in this State, and, indeed, both acts 
evidently look to such a use of i t ;  for they rcquire that the deposition 
taken according to their provision "shall be returned to the office of 
the court wherein the matter is to be tried.'' To what mmose  but to 

A L 

perpetuate them, and why perpetuate but to provide for the contingency 
of the death of the witness, or to serve as a check upon him, if called 
into court as a witness thereafter? The depositions taken under the 
act are legal evidence, to be used either in chief, by either party, should 
the witness die, or upon the cross-examination of the witness in court. 
Westheem' case, 1 Leach, 12;  Smi th ' s  case, Russ. & Ry., 339. In  order, 
however, to its being used as evidence, it is usnal, according to the Eng- 
lish practice, to prove it either by the magistrate or his clerk, if living. 
I t  is to be remarked, this is but a matter of practice, and not a statutory 
provision, adopted by the courts as being the best mode of its authentica- 
tion. Our magistrates hare no other clerks but the i n d i d u a l  whose 
pen they may use in writing down the deposition; and it is a matter of 

public law that at the time the prisoner had his trial Judge 
(227)  P ~ a r s o n  mas necessarily in another part of the State in discharge 

of his judicial duties. I t  could not then be proved in either of 
those modes, as his Honor wrote it himself. The probate, then, in this 
State innst be a matter of sound discretion in the presiding judge, keep- 



ing in view the gener:tl principles of evidence alike neces5ary to the 
.afety of the accused and the due administration of the lav-. I n  order 
to remove the objection raised and to identify the deposition, the clerk 
of the Sunerior Court of Jto~van, "xvherr tlie matter was to be tried," 
was exanzincd, wllo stntetl '(he was present nhcn his Honor, J u d g ~  
Peorson. esami~lecl the ~ v i t ~ i w c  ( 'otton; that he vrote down the evidence 
as he examined liinl. :ind that the denositiou and certificate were all in 
the proper liandn riting of J u d y ~  l ' ~ a ~ s o n ,  who afterwards de l i~ered  
them to h i ~ n ,  to file in his office." We think this evidence amply suffi- 
cicnt to prove and to identify the deposition. 

But a further objection is raised, to wit, that at the time Cotton was 
cxarnined he had been rendered incompetent as n ~vitiless by his previous 
conriction for murder. the depocition having been taken between the 
conviction and the judgment. This is tlie only important question 
raised in  the case. Infamv of character does not render any one in- 
competent as a witncss, nor does the commission of any crime, however 
atrocious, though acknonledged. S East. 97. 1. His  guilt, to ~vork  that 
effect, must be legally ascertained by n conriction. and that  followed b~ 
a judgment. The objection is a strictly legal one, and must be snpported 
by strictly legal proof. This can only he done by the record. and that 
must show both a conviction and judgment; otherwise, it  is incomplete, 
not a full record of the case. The judgment map h u e  been arrested, 
and the conviction tlirrehy wndcred a nullity. as if  i t  never had an 
existence. 1 East, 77;  6 Cowp., 8 ;  C o m  Dig.. Title "Testimony," A. 5. 
I t  is not the conriction, then, hut the judpnent, ~ r h i c h  creates the dis- 
ability. 2 Russ. oil C., 597; Hawk. P. C.. ch. 36, secs. 94, 9 5 ;  
1 Phil. Ev.. 31. (228) 

\ * 

R e  are of opinion that there is no error ill the opinion of the 
judge who tried the cause. The deposition of the witness Cotton was 
properly taken and legally p r o ~ e d  and identified, and at the time it was 
taken the witness v a s  conipetent to gire eridence. 

PER CUKIAM. No error. 

('ited: 8. P .  1Till~arr~s. 47 K. C., 268; S. v. Taylor .  61 N. C., 513 : 
S. v. T h o m a s ,  64 N. C., 76 ;  S. v. Grady,  83 N. C., 646; 8. v. Houston,  
103 X. C. ,  389: 8. 1 % .  Ilehrntan, 114 N. C..  804; 8. T. Staton, ibid. ,  815. 
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THE STATE v. WILLIAX MOORE. 

1. A special verdict is in itself a verdict of guilty as the facts found in it do 
or do not constitute in law the offense charged. There is nothing to do 
on it but to enter a judgment thereon for or against the accused, unless 
the court should deem the verdict, as found, not to be sustained by the 
evidence, when they may set it aside and order a venire cle novo. 

2. A judgment on a special verdict leaves the matter of law distinctly open 
to  review in a higher court. 

3. But when the court sets aside a special verdict, as they may do, they 
cannot of themselves enter a general verdict of guilty or not guilty. That 
must be done by a new jury. 

4. If done by the court, it  is a mistrial. 

APPEAL from BEAUFORT Spring Term, 1847 ; Pearson, J .  
The prisoner was indicted for stealing two barrels of turpentine, the 

property of Frederick Grist. The record states his  plea of not guilty, 
and his trial by a jury, who found him not guilty, and judgment 

(229) given thereon for h im;  and then sets forth an  appeal therefrom 
by the solicitor for  the State. I n  a n  exception annexed to the rec- 

ord, hox-ever, it  is stated tha t  the jury found a special verdict to the effect 
that  Grist owned a tract of land on which certain pine trees were boxed 
and worked for turpentine by him in 1546, unti l  the month of May, and 
that  he then discontinued the working for that  season; and tha t  in 
August of that gear the prisoner secretly, during two days, dipped out 
of the boxes which had been made by Grist as much in  quantity as two 
 barrel^ of turpentine which had run after Grist had discontinued the 
cultivation in May, and the prisoner put the same into two barrels 
which he had provided and kept concealed in the woods, and then he 
carried it away secletly and sold it. And upon the facts thus found the 
jury prayed the adrice of the court whether the said turpentine was 
the subject of larceny, and, if so. whether the allegation that  the pris- 
oner stole "tn-o barrels of turpentine" was thereby sustained; and if the 
court should be of opinion in the affirmative upon both of those ques- 
tions, then the jury found the prisoner guilty in  manner and form as 
charged in  the indictment; but if the court should be of a contrary 
opinion upon either of the said questions, then the jury found the 
prisoner not guilty. The exception further states that the court was 
afterwards of opinion with the prisoner upon the matters thus referred 
to i t ,  and thereupon entered the ~ e r d i c t ,  '(Not guilty," and gave judg- 
ment for the prisoner thereon: and then the solicitor appealed. 

Attorney-General for the State. 
No counsel for &fendant. 
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RUFFIN, C. J. I t  may h a w  been the purpose of the appeal to get the 
opinion of the Court upon the questions raised in  the special verdict 
which the exception states to have been given. But  they are not 
open i n  the state i n  which the case is brought up. A special (230) 
verdict is  i n  itself a rerdict of guilty or not guilty, as the facts 
found in  it do or do not constitute i n  the law the offenses charged. 
There i s  nothing to do on it but  to write a judgment thereon for  or 
against the accused: that is, upon the supposition tha t  the court deems 
the verdict as found to be sustained by the evidence. .A judgment on i t  
leaves the matter of law distinctly open to review in  a higher court. I t  
is for this reason, principally, that  special verdicts are given in  criminal 
cases, so that  the State as re11 as the prisoner can have the matter of 
law solenlnly decided. But  i n  this case, instead of proceeding to judg- 
ment on the rerdict given by the jury, the Superior Court set that  aside 
and entered a genela1 verdict of not guilty. That  presents the case in  
a condition entirely different from what i t  before was, and precludes 
this Court from dealing with the questions of lam presented in  the 
special verdict; for  the Superior Court had the discretion, a t  the instance 
of the prisoner, to set aside that  verdict, and there is no pover here to 
reinstate it. But  nhcn it was set aside the poTver of the Superior Court 
ended, and the entering further of a general verdict of not guilty was 
without authority of l an .  A judgment for the prisoner on such a gen- 
eral verdict is essentially different from one in his favor on the special 
verdict. The latter involves matter of law only, and is therefore the 
subject of a w i t  of error or appeal. Bu t  a general rerdict of acquittal, 
as i t  includes both fact and law, is conclusive against the State, however 
erroncouslg the jury ma7 have been instructed or may hare  found in 
point of law. The s ~ c u r i t v  of the citizen demand. this immunity from 
being after a full acquittal by a jurv, nhether right or wrong. 
But  that c:1n only be true of a ~ ~ e r d i c t  really given. The verdict in this 
case. however, vhich now appears in the record v a s  not given by the 
jury, and is therefore null. I t  is essentially different from that  
which was gireu, and n-as therefore improperly entered. It is (231) 
true that  it is to he presumed that  the verdict lm;: given as en- 
tered; and that  presumption voultl be concl~~si re  againat any evidence 
bnt the record of the sperial matter made h7 the judge before vhom the 
verdict v a s  given. But here r e  have thc autlloritp of the judge himself 
in the exception, that the jury gave one verdict. ~vhich  he  set aside, and 
that  he then entered a different one. I t  is the same as if the verdict 
had been when there x i s  no jury, or ns if a general verdict of guilty 
had been turned into one of not guilty. As this all appears i n  the 
rxception, this Court iq hound to act on it,  and to order a venire de noao 
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STATE v. JOHNSON. 

because there never has been legally a trial, but only a mistrial. 2 Hale  
P. C., 306; S. v. Miller ,  18 N. C., 500. 

PER CURIAX. V e n i r e  de  novo. 

C i t ed :  S. v. Padge t t ,  82 S. C., 546; S. v. Blue ,  54 N.  C., 809; 5'. v. 
Stezuart, 91 X. C., 569 ; S. c. Rloodu~or th ,  94 N. C., 920; S. v. Ewiny, 
105 N. C., 759, 760; 8. c. (f i lhlcen, 114 N. C.. 535; S. a.  Leeper ,  146 
9. C., 674. 

THE STATE o s  THE REI,A.I~IOS OF K. GARRETT v. A S A  JOHNSOK 1.:~ . \I . .  

1. In the administration of assets, judgments by justices of the peace are 
to be paid before bonds and notes. But as they are not matters of record, 
of which the executor or administrator is bound to take notice, actual 
notice of them must be given by the creditor. 

2. The dormancy of a judgment does not at all affect its dignity in the admin- 
istration of assets. 

APPEAL from WASIIIKOTOS Spring Teriu, 1547; C'aldwell, J. 
Debt  on a n  administrator's bond by a creditor of the intestate, sug- 

gesting a devastaci t .  The relator obtained a judgment before 
(232) a justice of peace against the intestate, Abrani Chesson, i n  his 

lifetime, and gave notice of i t  to Thomas MT. Chesson, the admin- 
istrator of Abrani, and demanded payment from him. A t  that  time and 
a t  the death of the intestate the judgment was dormant. The  admin- 
istrator then had assets sufficient to discharge the judgment, but he 
afterwards applied them to the payment of bond debts of the intestate. 
The only question a t  the trial on the issue of conditions performed was 
whether the judgment ought to have been paid before the bonds or not. 
His  Honor held that  the judgment was entitled to the preference. and 
from a judgment against them the defendants appealed. 

TTeath for plaintif f .  
Y o  co~rmel  for de fendan t .  

I~UFFIN, C. J. We are not aware that  the point in this case has been 
directly before the Court before. Blit we beliere that it has been under- 
stood by the whole profession hitherto tha t  justices' judgments were to 
be paid before notes and boi~ds. The members of the Court have always 
so considered, and upon inquiry of the Bar, we are informed that  there 

@ has been no impression to the contrary, as f a r  as the gentlemen attend- 
ing this Court arc informed. I t  is true t h a t  they cannot be allowed the 
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dignity of debts of rword, of \tliich a11 c3xecutor liiust take notice a t  his 
peril, because the executor ralinot know where to go in search of them. 
Therefore it 1s necessary that the creditor sllodd give notice of them. 
But wheii liotict of N justice's judgmel~t i. g i~e l i .  its priority arises over 
-1)ecialties; becanqe the olle debt has he11 judicially ascertained accord- 
ing to the law of the coulltry, :md the other. resti entirrly in pais. There 
is every reasoil for preferring it before specialities, that there is 
for the preferelire g i ~ e i i  to a debt of record, earept that the latter (233) 
is in such a state as to be in itself notice of its existence to the 
executor. Both creditor\ h a l e  been diligent ill prowcuti i~g their de- 
lnallds to judgmeut before the o111y t r i b ~ ~ u n l s  har-iiig jurisdiction, and 
therefore each is entitled to the like  fa^ o r ;  and cacli debt is established 
beyond contro~ersy.  Then, by giring actual ~ ~ o t i c e ,  the creditor by a 
jliclgincllt out of con] t  upp plies all that is wanting to put his demand on 
the footing of 21 judpnent ill court, a1 respects its r e l a t i ~ e  dignity with 
that  of bonds. I t  is t r w  that a justice's judgment does ]lot absolutely 
prove itself, but to some purposes requires elidelice that it is genuine. 
Yet to others it mav be acted on mitllout such e\idence. as when oiic 
justice issues all execution on a judgment given by ailother. 

The dormancy of a judgment does not a t  all affect its dignity in the 
administration of a.~ets, for, in every c a v ,  no proceedings can be take11 
on a judgmei~t lultil the esecutor has b e ~ n  r~iadc :I party by scire facicts 
or a judgment ha<  hrerr taken or1 it in a11 actioil against the executor. 

Cpon the nliole. thr C'onrt coilcur.: fully wit11 hi, Honor. 
PEK CURIAM. Afirn~etl. 

Citctl:  Roqe1.x r .  K ~ ~ I L ~ P I I .  101 S. C., 3 5  

(234) 
STATE r. ANTHONY, A SLAVE.  

1. On the  tr ial  of a n  indictment against  a slave for a capital offense i t  i s  
good cause of challenge on the  part  of t he  Sta te  to one called as  a juror 
t ha t  he i s  nearly related to t he  owner of t he  slave, a s  it mould be on the  
par t  of the  prisoner tha t  a juror mas a near relativp of the  prosecutor. 

2 An indictment f o ~  h izhnax robbery may charge either tha t  the  robbery 
was committed 1 1 1  rhe highway or t ha t  it was tommittert ncnr t he  high- 
way. 
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and other things. When forming a jury for the separate trial of the 
prisoner, three of the persons drawn and tendered were challenged by 
the Attorney-General because they were related to the owner of the 
prisoner, and, that appearing, the challenges were allowed notwithstand- 
ing an objection by the prisoner's counsel. Afterwards a jury was 
formed before the prisoner exhausted his number of peremptory chal- 
lenges, and he was convicted. E i s  counsel moved for a venire de novo 
for error in allowing those challenges, which was refused. H e  then 
moved in arrest of judgment because the indictment did not conclude 
contra formam statuti ,  which was also refused, and then sentence of 
death was passed, and he appealed to this Court. 

Attorney-General for the State .  
Bragg f o r  defendant.  

RUFFIN, C. J. The Court is of opinion that the challenges were 
properly allowed. I t  is true, the statutes which give slaves the trial by 
jury in capital cases do not specify the qualifications of the jurors 

farther than that they shall be owners of slaves, but only require 
(235) that they shall be good and lawful men, and prescribe that the 

trial shall be conducted under the same rules, regulations and 
restrictions as trials of freemen for a like offense. Rev. Stat., ch. 111, 
secs. 43, 45, 46. Yet the latter provisions are sufficiently comprehensive 
to entitle the slave to all those privileges which are intended to secure 
to an accuser1 person a jury indifferent between him and the State. I t  
is clear the p~osecutor,-or one nearly related to him, would not be a 
good juror if challenged for that cause by the prisoner. The applica- 
tion of the principle on which that rule stands, and on which the com- 
mon law proceeds in forming juries in all cases, necessarily excludes 
the owner of the s h e  or his son, and, by consequence, any other rela- 
tion, from sitting on the trial. The concern in interest or feeling of 
those persons in the result is inconsistent with that indifferency which 
the law sGeks. I f  this slare were the subject of a civil action betmeen 
his owner and another. neither of those persons could have been of the 
jury, on the score of their favor for their kinsman. The same state of 
feeling prevents them from being held impartial on this trial. They 
are not "good and lawful men" in the sense of the statute. This is clear 
from the second proviso in the act of 1793, ch. 381, see. 7, being the 
first that gave the trial hv jury to slaves in the co~mty court, which 
required that the three justices and jury of slareholders who constituted 
the called court qhould "not be connected with the owner of such slave, 
or the prosecutor, either by affinity or consanguinity." 

The counsel for the prisoaer in this Court abandoned the objection 
taken in  the Superior Conrt in arrest of judgment, that the indictment 
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concluded at common lam; and rery properly, as the statute did not 
create the offense, but only ousted clergy. But he took another, namely, 
that the indictment was bad because it did not pursue the words of the 
act and lay the robbery to have been "in or near the highway. 
I t  appears that it was once usual to frame indictments in that (236) 
way at  yewg gate, as Lord Hale informs us. 1 Hale P. C., 535. 
But he certainly does not deem it necessary nor, as is plain, strictly 
proper; for he admits it violates the rule which requires certainty in  
indictments, and rather apologizes for it, as tolerated upon usage. The 
passage in vhich he cites a case from Trin., 38, Hen. VIII., of an 
indictment of robbery in quadarn uia ~ e g i a  pedestri, being held bad, 
which was urged on us as an authority that it should have been in vel 
prope, does not turn upon the omission of the words "re1 prope," but 
that of altarn, because, as he says, "it is not sufficient to say only via 
regia or via regia pedestri, since the statute is touching a robbery on the 
King's higlzway. Moreorer, there are many precedents of indictments 
not in  the disjunctive, but laying the offense positirely in the highway, 
and others laying it near the highway. T h e  Xing v. Stone, I Tremaine, 
288, is an instance of the former, and that precedent is adopted by 
Dogherty, Cr. Cir. Corn., 682; nhile Fowler's case, ~ ~ h i c h  is stated by 
East P1. C., 7 8 5 ,  is an instance of the latter. The more recent preced- 
ents in England do not aid us, as it is not necessary now to state any 
place, because the statute 3 V. and 11. took away clergy frooln all rob- 
beries. But the older ones, and the reason of the thing, malie it plain 
that an indictment, if good when it is ~ T L  v ~ l  prope altanz viam, is cer- 
tainly so  hen it is in one connt in the h i g h ~ ~ a y  and in another near it. 

PEE CVRIAM. No error. 

DEN EX DEXISE OF WILLIAM W Y S S E :  V. XATHA?: ALEXANDER. 

1 When nothing but course and distance is called for in a deed, par01 evi- 
dence i?  not admissible to shorn that a line of marked trees not called for 
in the deed i s  the true boundary. 

2. K h e n  one corner is established anti the course and distance only given, 
and the nevt corner called for in the deed is also established, the line 
must run directlv from the one corner to the other, although there may 
be a line of marked trees betneen the corners. but varying in some place5 
from the direct line. 

3. Nor is i t  sufficient to make an exception to this rule that  the trees were 
marked as the line by the parties a t  the time when the deed n-as executed 
from one to the other. 

.IPPGAL from TPRRET,L Spring Term, 1847: Ca7c711~/.il. .T. 
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The  facts  upoii n h i e h  t h s  points of la\\ i n  thi, rn<e arose a1.e -t>itecl 
ill the  opiiiio~i of the Court.  

\eyed to . I r i~~ztrorig,  X I I ~  d e ~ c r i b e d  the lwiid ill tlw (lest1 by  calling for  
cour*c and d i s ta~ lc r~ .  'I'IIPI-e is 110 l i r ~ e  of 111arked tlees called for  in  the 
deed nit11 tlie coulbe arid dis tal~ce.  T h e  conrt periliitted l)arol elidelice 
to be offered by the  defendant to prore tha t  a mnrked l h e  of tree.. not 
called f o r  o r  iue l~ t io~ied  ill thc decd \\-as thcl t rue b n n l ~ d a r v  of t 1 1 ~  land 
c.onreyed, altlioupli I n r y i ~ i g  froill the ur i t t fw c:1115 of course and diztance 
( t h e  o ~ i l y  call* incr~tioned ill tlic. deed). Tlli- \\.a\ riot correct. Cour-e 
zitid distance mentioiled ill deeds niust bc ohsen etl, except ~ r l i e ~ i  natural  
boundaries a r e  called f o r  aud  -liown, o r  nl iere  iiiarked line3 aud corner.; 

can be l)rored, n-hich mere liiadr a t  the origilial s u r l e y  for  :r 
( 2 3 8 )  gran t ,  B~rrclfo,tl I . .  H I / / ,  2 S. C., 12. T h e  court charged thc~ jury 

tha t  if the ~ n a r l ; ~ ~ d  lillr insisted on bv the d e f e ~ l d a i ~ t  was ~narkecl 
hy the  parties a t  the clsecutio~i of the deed f rom Tarkington to -11111- 

~ t r o n g ,  as  the  Loundary of the land corn eyed, thc parties were bound by 
it ,  ~iotwit l ia ta~iding the ~ a r i a n c e  from the  c o i l r ~ e  callcd for  in  the deed. 
Tire do not concur i n  this  charge. T h e  piue s tump a t  the  beginning of 
the line was ascertained, a n d  so was the  bercll stump, a t  the t e r m i l ~ a t i o ~ ~  
of the said line. T h e  call i n  the  deed was f o r  a h i e .  S. 55 E. 114 p l r ;  
to the  beech. I n  R o u g h  1 % .  Home, 20 S. C'.. 369, thi* Court  said ~ r l ~ r r e  
n g ran t  called f o r  a certain course, froiii olie c o r l ~ e r  to another, without 
. ;qi i ig  hy  a line of iliarked tress. slid the  corlieri alme 110th estnhli-hed, 
the direct line f rom the one coruer to the other  is the b o ~ u ~ d a r y ,  a l t l~ougli  
t11n.e m a y  bc a line of marked tretxs betwem the corner>, hilt m r y i n g  in 
*oille places f r o m  tlie direct line. Thiq being the law, the charge of hi. 
T-Io'nor was nrong .  and there  nus st he a new tr ia l .  T h e  old cases of Brad[- 
f o r d  I > .  TI111, s u p r n ,  a11d I ' c ~ s o n  7.. R o l r n d t r r . ~ .  1 T. C., 69, a n d  3 N. C., 
T78, a n d  others of that  kind, went much 011 the m;~te r ia l  circnrn.;tariceq 
that  the s u n e y i n g  arid the retnrlis of it  :nrd tlie plat cult to tlir =ecrc- 
tnr7.s office, and the fllling 11p of tlie gl-allt, n e1.r the act.. of public o f i c c ~ r ~  
n l i o ~ e  niiqtake. i t  n a.. h a r d  to allon to prejiidice the right. of tlre  part^ : 
a n d  cqpecially as  the Ian. require5 the plat a r ~ d  description of the land to 
he anriexed to the g ran t ,  and qo they co~ild 1;s r ~ f ~ r r ~ l  to ill aid of tllc 
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(239) 
THE STATE v. JOHX COWAX. 

1. It is sufficient to admit a ~vitness to prove a conrersation of the defendant 
when he says he can state all that passed on the occasion, when that con- 
versation occurred, whether relative to that controversy or any other 
subject. It  is not necessary for him to be table to state all the conversa- 
tions of the defendant which he heard before or after the conversation 
offered to be given in evidence. 

L A defendant, in his exception, must show some error to his prejudice; 
otherwise, this Court will not set aside the verdict of the jury. 

3. When a magistrate, on the examination of a prisoner accused of robbing 
an individual of a watch on the previous night and on nhom the watch 
was found, told him "that unless he could account for the manner in 
which he became possessed of the watch he should be obliged to commit 
him, to be tried for stealing it," this did not amount to such a threat or 
influence as would prevent the introduction of the subsequent confession 
of the accused, especially as the magistrate repeatedly warned him not 
to commit himself by any confession. 

1. A prisoner may be convicted upon his own voluntary and unbiased confes- 
sion, without any other evidence. 

.5, If an indictment for robbing, under the statute, charges that the robbery 
was Ln the highnay, the State cannot give in evidence that it was n e w  
the highway. 

6 .  A wharf, s in~pl j  as such and not being part of a street, is not a public 
highway. 

7. An indictment for highilay robbery ~vhich charges that the property was 
taken from the person and against the will of the owner, feloniously and 
violently, is sufficient. 

L 1 ~ ~ ~ . i ~ d  fr0111 SE\V HASOVER Spr ing  T(>mi,  l b 4 T  ; Battle, J. 
T h e  defeiidalit was iiidicted f o r  h i g l ~ \ v q  robbery. 0 1 1  tlie t r i a l  a 

witlless uained I-Iall was introduced to p rore  a colrversatio~i ~ v h i c h  he  
heard hetv-eeii Con-an and  Price,  ~ h o  were co~lfilled ill jail for  the same 
offense. T h e  prisoners n e r e  ill different cells, but could converse through 
:I 411k a-liich pssecl  n i ~ d e ~  both cell,. T h e  n l t l ~ c -  n.ni asked if he  could 
ytate all  t l i ~  c o ~ ~ ~ t ~ r ~ a r i o l ~  \ \ l l i (~h l~aq-ed I)ct\\colr tlrc p r i w ~ ~ e r q ,  to n l ~ i c l i  
he replied tha t  he conld n o t ;  tha t  he could only qtate \\.hat had  
been said by one to the other on a part icular  occnrion. T h i s  vias (240) 
objected to  by the prisoner's counsel, but admitted by the court. 

T h r  pr incipal  t e s t i i n o ~ ~ y  relied up011 by the wlicitor fo r  the S ta tc  fo r  
t h e  conriction of the prisoner va.; hi.. o w l  c o n f e 4 o l l .  A i s  to that .  Mr .  
J a m e s  T. l l i l l e r  testified that  lie waS one of tlir iil:~giqtr:itc~s before nhoin  
the prisoner x-as csaminctl p r e r i o ~ ~ ~  to liiq colilliiitmrnt fo r  t r i a l ;  tha t  
a f te r  h e  had cloqed the eaanlination M r .  G. 5Y. D n ~ i q ,  tlie R r i t i ~ h  r ice 
e o n ~ u l ,  \ ~ h o  was present, aqkcd of the p r i \ o ~ i e r  one q ~ ~ ~ ~ t i o n .  n h a t ,  the 
~ r i t n e ~ s  did ~ i o t  rrcollect, hnt it  n-a.; one which llc ~nppoacd  might  indncc 
thc pr iqnl~cr  to  Q:I,Y ~ o m e t l i i ~ l g  prejndicial to liiq c n n v .  and h e  i~iirncdi- 
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ately cautioned him against making any confession, telling him that he 
was not bound to do so, and that if he did make any confession i t  might 
be used against him. 

Mr. G. W. Daris testified that he did riot recollect asking any question 
of the prisoner, and he thought Mr. Xiller was mistaken in thinking 
that he did so. H e  stated that after the watch, which it was alleged had 
been taken from Captain Rodney the night before, was proved to have 
been in the possession of the prisoner, Mr. Miller told him that unless he 
could account for the manner in which he became possessed of i t  he 
should be obliged to commit him to jail to stand his trial for stealing i t ;  
that the prisoner stated that he was anxious to sleep on board a vessel 
which was about to sail, and then commenced stating how he got the 
watch, when he was cautioned by Mr. Miller not to make any confession, 
as it might be used against him, but he declared that he would tell all 
about it. Under these circumstances the prisoner's counsel contended 
that his confession was inadmissible, because it was not free and volun- 
tary, but obtained either by the question put to him by Mr. Davis, who 
it was alleged had an influence over the prisoner, who was a sailor, on 
account of his (Daris's) official station, or by the remarks of X r  Miller, 

the magistrate, that if he did not account for the manner in which 
(241) he got the watch he nlust be committed to jail. 

The court deemed the confession admissible; whereupon the 
witnesses stated that the prisoner confessed that he had knocked Captain 
Rodney down and taken his watch from him, and that the watch then 
produced, which Captain Rodney claimed as his, was the one which he 
took. Nr .  Jliller stated that his impression was that the prisoner stated 
that this took place in the street, but he was not entirely certain, but that 
it was on the ~ h a r f .  Mr. Davis stated that he understood the prisoner 
to sag that Captain Rodnep mas near a gate when he knocked him down. 
and that in taking his watch he broke the guard and bilried it in the 
street, near the hod? of' Captain Rodney. I t  was prored, and not dis- 
puted, that Captain Rodney mas badly vonnded on that night, having 
rcccived several screre cuts and bruises on his head and face. Tt mas 
also prored that the uharf near where the robbery was alleged to have 
been roniniitted TTas used by the public, and was not in many manner 
inclosed, t h o y h  some ~vharvcs below there x7cre private property. The 
mitnesqe~ Miller and Daris stated, before testifying as to the priwner's 
confession, that they beliered they could give the substance of all that 
the prisoner confecsed. 

The court in the charge to the jury, after calling their attention to an 
alleged discrepancy in the testimony of the witnesses Niller and Davis, 
with remarks thereon, told them that the prisoner's confession alone, if 
believed by them to be true, would justify them in returning a verdict 
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of guilty, and much more would they be justified in rendering such a 
verdict if they found the confessions or any material part  of then1 cor- 
roborated by othcr testimony; and that whether the offense was com- 
mitted in  the street or  on the wharf, it  was h i g h n a  robbery. 

The prisoner was conricted, and his  counsel moved for :x ne1-i t r ial :  
1. Because of the admission of the testimony of Hall. 
2. Because of the admission of the confessions of the prisoner. (242) 
3. Because the court charged that  the confessions alone would, 

if believed, justify a conviction, it being coi~tencled that  the corpus de- 
liciti ought to be p r o ~ e d  by testimony independent of the confessions. 

4. Because the court charged that  the wharf was a h ighmg.  
The court overruled the motion and pronounced sentence of death, 

froin ~vliich the prisoner appealed to the Supreme Court. 

Attorney-General for the State. 
Strange f o r  defendant. 

RUFFIN, C. J. This  Court is of opinion that  neither of the three first 
objections taken for the prisoner on his trial entitles him to a venire de 
TLOVO. 

That  to the evidence of the n-itness Hal l  is entirely groundless. I t  
would seem to be sufficient if a ~vitness ~ h o  is called to prore ~ v h a t  
another said or deposed to on a former occasion sn7ears that he is able 
to state all that mas said on the subject of controversy a t  the time to 
which his testinlony refers. -It all erents, rre hold it sufficient to admit 
a mitness ~ v h o  saTs that he can state all that paved on the occasion when 
that  conrersation occurred, ~ ~ h e t h e r  re la ti^-e to the controrersy o r  any 
other subject. Such ~ v a s  the state of the facts i n  thic case. The declara- 
tions of the prisoner at another time, or  his conversations v i t h  Price or 
another person upon a different occasion, vere  not acln~issible evidence, 
mhether prored by this or any other ~~i t r iesc .  Besidcq, the exception does 
not set out the testimony gircn by Ha l l ;  and, for aught that  17-e can tell, 
the declarations proved hg him nlny have b ~ e q  i r r e l e~an t ,  and, so, harm- 
less; 02 the? mnv ha re  been beneficial to the priqoner. I t  is necessary 
that  the appellant should ihow in his exception some error to his 
prejudice. otherwiw this Court cannot undertake to set aside the (243) 
solemn verdict of the jury. 

TTTe do not see the least ground for saying that  the priqoner's confes- 
sions lvere obtained by any undue mean-either tbreatc, or promises, or  
any other improper influence; but they appear, a. f a r  as me are a t  
liberty to or can judge, to have been "free and voluntar~ ,"  as the expres- 
sion of the books is. I t  is impossible to hold that  the mere presence of 
a gentleman holding the respectable qtation of rice consul under a for- 
eign government could place the priqoner. nhi le  under examination 
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before a magistrate of this country, under any inducement, but that  of 
his own will, to make a confession, or that  putting a question to him by 
that  gentleman, the nature of which, if put, the witnesses could not state, 
could have any such effect, and that the more especially when the magis- 
trate, according to his duty alld the dictates of l~uinanity, not only once, 
but twice, cautioned the prisoner against making a confession, and in- 
formed him that if he did it might be used against him. It was con- 
tended in the argument, h o ~ v e r e ~ ,  that  the confession was extorted by a 
threat of the magistrate himself in saying to the prisoner, "that unless 
he could account for the manner in which he became possessed of Rod- 
ney's match, he should be obliged to commit him to be tried for stealing 
it." This was treated as a demand on the nrisoner that  he should tell 
how he came by the watch, under the penalty of imprisonment. But 
that  is  doing great riolence to the languagc and purpose of the examin- 
ing magistrate. The prisoner was not asked t o  t e l l  anything about the 
matter, but he was required to accnunt  for his having the match, that  is, 
to account for it by proof, and not by any declaration of his own, in 
order, as the magistrate humanely informed hini, that  he might thereby 
repel the legal presumption that  he came dishonestly by the article of 

which the owner, it  appeared, had been robbed the night before. 
(244) So f a r  from that communication being capable of being regarded 

as a threat, i t  was really sound legal advice, calculated to put  the 
prisoner upon a proper defense, if he could establish his case by proof; 
and that such mas the purpose of the rernark is obvious from two con- 
siderations. The one is that no statement of the prisoner, merely, could 
have been sought by the jnstice, as thnl  could not satisfactorily "accoui~t" 
for the prisoner's possession of the watch so as to authorize his  dis- 
charge; and the other is that the magistrate perceived that  the prisoner, 
notwithstanding his previous caution, ~im, as he thonght, about to state 
how he got the watch, and ii~iinediately, iri order to correct any possible 
miwppreliensio~l of the prisoner and to nppr iv  hini of the cnnsequcnce, 
cautioned 11im again not to make arly confession. More could not have 
been donc to put the prisol~er ~ ~ p o n  hi5 gnarcl and in'trm't him a? to his 
rights. But lie persisted in the resolntion to confrss, declaring that he 
would tell all he knew about the inatter;  and he went on, awordingly, 
to admit his perpetratio11 of the robbery. I t  would seem that  if any 
confession is to be deemed voluntary, and to flow fro111 a wise of the 
obligation of truth, this ninst. 

We likewise hold that his  Honor directed the jury mrrectly as to the 
effect they might allow to the priso~ler's confessioiis. There was, illdeed, 
evidence in corroboration of the confession, namely, the in j r~ r i t s  illflirted 
on Rodney, ~vhicli added greatly to thr  caredit to which tlic confessions, 
in thcmqelves, might be crltitled. But we believe that it is now held 1) -  
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c80urts of great ailtliorit> t l ~ r  all csplic-it :~lid full co~lft+;ion of a felo~ry. 

tratc, is sufficient to groulld a collvictio~r, though t l ~ r r c  l ~ e  no other proof 
of the offense h a ~ i u g  been c,ol~~lilittcd. TVc arc1 a u u e  that ipeculativca 
writers do not aglee ill o1)iuioll c>lltirrl,v ul)oll the rcspcct due to widencc 
of this character. This is ~liucll like the diversity of oliilrio~l alnotlg legal 
essayist upon the sufficiency of the unsupported testimony of an  
accomplice to j u d f y  a conviction. Notwithstanding the doubts (245) 
thrown upon the point in that  manner, persons h a ~ i n g  the re- 
qponsibility of the judicial station nere  obliged, when once the evidence 
\ \as  held admissible. to leave its sufficieny, ~~c(aor;iing to evidence actn- 
:rlly yielded to it, to the jury, whose pro7 i ~ ~ w  it is to say nllat tllc fact 
is. There are Inan> cases to the effect that there may be a conriction 
upon i t  alone. 1 Leach C'r. ('., 164, 478; 8. v. H n n e y ,  18 X. C., 300; 
8. v. W e i r ,  12 N. C., 36:;. So u p o ~ ~  thc qne-tion in this case, Ciz l r i  
B a r o n  Gilbert, for esanlple, deems a collfeseiol~ evidence of the lliglleit 
and most ~ a t i i f a c t o r ~  kind. Gilb. ET-., 1 2 3 ;  nhile X r .  Blackstone, 4 
Corn., 357, expresses quite a contrary opinion, that i t  is the n.eakest and 
rnost   us pic ions of all evidence. TTe might be :it some loss ill selecting. 
Letween two such enlintwt r?uthors, a guide (XI this question. But n e  
are relieved from that l~eceasity by judicial decisions which seems to have 
yettled the question, and therefore may be ~ a f e l y  adopted. 111 E l d w d g e ' ~  
case ,  RUSS. & RF. Cr. Cases, 440, t l ~ e  presiding judge told t l l ~  jury that, 
independent of the prisoner'.. confession, there na.;, in hiq opinion, no 
evidence of a ft>lony. and 11e left the rase to tllern on the confession 
alone: and all the j i ldqe~ held a co~iriction 011 that cridencc right. E P . ~ .  
P. F a l l r n s r  & I; 'onrl, Td., 481, v n s  similar, mtd nit11 the same result. R P I  
r .  Whi te ,  IZu.;s. & Rr.. SOT, is to the same effect; and in tlic nest case. 
Re.r 1 % .  T i p p r t t ,  all t l ~ e  judge;: tlio~lgllt the coi~r ic t io~l  right, as there was 
some evidence, heride. the confession.;, which made it prohablc that the 
felony had bee11 conn~~i t ted ,  and. a ~ua jo r i ty  of the judges held that n i th-  
out the other evitlcncc the prisoner's collfccsioli n as evid~nce  11po11 nllicll 
the jury might conr k t .  T h ~ s c  recent dec.i.ion., to iny nothing of the 
earlier ones in T r 7 1 t i ~ i  l i nq 's  case.  I Leach, 3 1 1 ,  a11d in Ztrmh's rasp, 2 
T,each. 554, fully bear out his ITonor ill the illstructions lie gave 
upon this trial. 

I t  is not sufficient to impugn the principle established by them (246) 
that there have beer1 instances in whicll men have charged 
themselves with offenses n h c h  they did not commit, or which had 
never been perpet~.atcd : for that argnllient ~vo i~ ld  d e + t r ~ y  all ronfidcnw 



I K  THE S U P R E M E  COURT. 

ceed upon the common experielice of men's motives of action and of the 
tests of truth. Xow, few things happen seldomer than tha t  one in the 
possession of his  understanding should of his own accord make a con- 
fession against h im~e l f  which is not true. Innocence or weakness is  - 
therefore sufficiently guarded by the rule which excludes a confession 
unduly obtained by hope or fear. Hence, if one pleads guilty there must 
be judgment against him. So, after a plea of not guilty, if the accused 
will make to the jury a plain arid open declaration of his guilt, including 
all the facts which go to make u p  the offense legally, the court can do no 
less than  tell the jury that  they may act on such a declaration, and that  
i t  renders other evidence unnecessary. Of the same grade of evidence, 
precisely, is a confession out of court, provided only it be fully proved 
and appear to have flowed from the prisoner's own unbiased will. Such 
a confession which goes to the whole case is plenary evidence to the jury. 

H i s  Honor next instructed the jury tha t  whether the robbery was com- 
mitted in the street of T i l i n i n ~ t o n  or on the wharf described in the ex- - 
ception, i t  was a highway robbery. I n  that position the Court is of 
opinion there was error. It is true, there vas no evidence on which the 
jury might well be supposed to have found the robbery was in the street, 
and if they had said so this difficulty would ha re  been removed. But  as 
they did not state where they believed the act to hare  been done, we 
must, under the instructions, assume i t  to hare  been on the wharf. The  

description of the wharf and the relative poqitions of i t  and the 
(247) street do not appear very explicitly in the case. I t  is possible 

the wharf may form part  of the street, at its ternzination; for 
example, as some are made for fcrrg landings. T h t  ~c cannot assume 
i t  to be so, esperially as the presiding judge distingniqhed betmeen the 
street and thr  n-harf as being different placeq. Thc most we can pre- 
qume is  that  the public frcelv and rightfully used i t ,  as i t  is  stated that  
although there Twre, near it,  other ~ h a r f s  that  Twre private property, 
this was not incloqrd and WIS used by the public, and 110 private right is 
suggested. But wpposing i t  to be a public ~5-harf, or a county wharf, 
as  i t  is said such whaifq n i t  som~t imes  called, the doubt arises whether 
i t  be a public highway; for if it  be not, this indictment is not sustained. 
The statute takes nnay c lcre-  from the offense of "robbing any one in  or 
near any public highwag": and as this indictment has but one count, 
and that  charges the robbery in the highway, and it is  fonnd to have been 
on the mharf, the eridence does not support the allegation, unless i t  be 
true that  the ~ ~ h a r f  is a highn-ap. We speak thns although the wharf 
is  taken to abut on the street. and the latter is undoubtedly a highway 
in the strictest sense; so that a robber?; on the wharf woilld be within the 
qtatute, as being done "near" the highway. But  as the place in  this case 
is  material, it  is  necrvarp.  we think, to state i t  truly, in  the words of the 



act eithe?. :is being 7 1 )  or i ( ( ' / l , .  tli(3 Iiigliwa,v. ,o :I. to facsilitatc a tlefc~iw 
upon a u t e  fo is  crcyicit or c o i ~ r i c t .  

I t  is true that L o ~ t l  I l trle.  1 I'. C'., >:Is, .a>- all ii~dictmcut for t1 rob- 
bery 1 1 1  I 0 1  p w p c  u l f t r t ) ~  rstu)rr r e g i o r l ~ , , ~ ,  tliough ill tlic disju~ictivc, Tvai 
usual at Sevga te .  though all i~idictinc.iit ought to be certain; and it  ic 
to be inferred froiii the nholc passage that  proof that it was committed 
either in the llig111va~- or near to jt ~vonld support thc indict l i ie~~t ant1 
enable the jllry to find it, bo n* to oust elerg). But Lord  B u l e  does not 
lay it down that  it i~ a ilecessaq fcrm of the indictment that it 
should in ewry  case state the robbery to be "in or near tlie Iiigli- (248) 
way," but only that i t  was admissible and usual; and tha t  ~~-11eli 
so laid it nould be si~staiiicd by evidence of a lobbery at either 1)law. 
It is  clear from the precedeiits that  they often laid the offense to be ill 
the highway, by itself. and often laid it to be n e a r  the liighwa,x, accord- 
iug, probably, to the fac t<;  alld it is probable that it was frequent to 
have t ~ o  counts, the one lajiiip it i n  and the other nc7ur the highmty. 
We onn  that nere  it not for the great ailthority of h r . d  I la l f ] ,  we ~ h o u l d  
hare  thought one count ill the disjunctlvc had. But altliough indict- 
ments for robbing ill o r  near the highnay were tolerated. and under 
such an one the ploof might be of the orre or thc other. yet fairness to the 
prisoner and all legal atlalogy require that  ~vlicn the offense is laid posi- 
tively to have heen conilnitted in one of fhosc n a y ,  it ought to he proved 
as laid, and not in the other mode. ,Is tve coneeire, therefore, this in- 
dictment nould not be sustained by evidence that the place of the rob- 
bery was not in hut n e a r  the highway. The rtiernbers of the Court are 
not familiar nit11 S I I ~ ~ I  subjects, and, perhaps, may err from not kno~+ing 
how persons engaged in commerce regard those places. and to what 
actual uses thcy nre directed or can yightfully be applied. A hir/hwa!i 
is well mderstood in the lan .  I t  is said ill Englmid that  there are t h r t t ~  
kinds; but they all agree in this, that they are common to all peruon~ 
to pass and repass at pleasure. T e  k n o ~ r  of but olle kind here, as yet. 
~innlel-. public roads o r  street%, over ~ ~ h i c h  a11 citizens may go at mill 
on foot, or  horseback, or  in carts or carriageq. They are thoroughfare- 
over mliich people t r a w l  from onc p:irt of the countv i a  allother. Rnt  
a public wharf doc. not scmn in it. nature to be a highnay in any vnsc  
i n  nhicli we have found cither 11 ord usrrl. \ n11:11f i.i ~ o ~ n c t i r n e ~  ~rindc 
on the land at the n.ater7q edge, and iq wi~ictiincs lrllilt ill the u ater to 
the channel of  a r i ~  er or  other p m t  and i~ a sp:~cc, a<  TW take it. 
for tlie deposit of qoodq in order coltreniently to lndc and unlade (240') 
vessels. To those end. dray<. carts, and other vehicles of burden 
PO 011 then1 to C R I I ' Y  01. take il\Ii~,Y ~nr~rcli :r i~div.  :11ld the Incrc.lialiti go 
also, t i thr r  011 foot o r  ot l invi-c.  acroidiiig to tllc~ir l!cnltll 01. corlverl- 
ience. ti) look to their 1)rollcit- nilti mlrlll~ct tlic~ii~ h l l i i ~ l e ~ ~ .  .\ l)i~blic 
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wharf is, for those purpoaes, no doubt, open to all persons. The public 
have an interest in it, so that it is not privati juris only; and in that 
sense "it is like a public street," as was said in  Colt 1.. S tenne t t ,  8 Term, 
606. But i t  does not follow that it is a highway, any more than a court- 
house or a church is, because the former is open to all persons to witness 
the administration of justice and the latter to worship in. The public 
use of a wharf is not to pass from place to place over it, but it is merely 
for the convenience of commerce abroad that is carried on in ships. With 
these views of the question, we must hold that a public wharf, merely 
as such and not being a part of a street, is not a highway; and, conse- 
quently, that the prisoner was improperly convicted. 

,4s the case will probably be tried again, it is proper to notice an objec- 
tion taken, on the argument here, to the indictment. I t  charges a feloni- 
ous assault in the county of New Hanover on 29 March, 1847, "in the 
common and public highway of the State, in and upon one J. H. R. 
then and there being in the peace, etc., and him the said J. H. R. in 
bodily fear and danger of his life i n  the highway aforesaid then and 
there did felonioasly put, and one silver watch of the value, etc., of the 
proper goods, etc., from the person and against the will of the said 
J. H. R. in the highway aforesaid then and there feloniously and vio- 
lently did steal, take, and carry away, against the peace and dignity of 
the State." I t  was contended that the indictment was insufficient be- 
cause, although it charges the putting in fear in the beginning of the 

indictment, i t  does not state t h e  robbery to have been by means 
(250) of such putting in fear or by violence. A sufficient answer to this 

argument is, in the first place, that the indictment in that respect 
is according to the ancient precedents, as appears in Tremain, 288, and 
Dogherty7s Cr. Cir. Comp., 682. But in truth the indictment does 
charge the robbery to have been by those means. I t  states the putting 
in fear first, and then proceeds, that the prisoner one watch from the 
said, etc., "then and there" feloniously and "violently" did steal. I t  is 
clear, therefore, that by means of the " i b i d e m  and tune" the verdict con- 
nects the putting in fear and the stealing together, so as to make the 
whole one transaction. But if that were otherwise, it expressly charges 
n taking in the highway from the person and against the will of the 
owner, "feloniously and 7~iolcntl?j," and thus makes violence t h e  means  
of effecting the robbery, which alone is sufficient, according to Mr. Black- 
stone. H e  states that i t  i s  not necessary, though usual, to lay in the 
indictment that the robbery was committed by putting in fear, but that 
i t  is sufficient if it be laid to be done with riolence. 4 Bl., 243. The 
same appears from Donally's case. East O. I,., 783. Indeed, that results 
from the definition of robbery, which is a tnkinq by violence or by put- 



N. C.] JUKE TERM, 1847 

t ing  i n  fear .  T h e  indictment ~ v o u l d  therefore do if it h a d  been sup- 
ported b y  e ~ i d e n c c  of a robbcry in the  h i g h r a y ,  instead of one 7zear i t .  

PER CURIAII. Venire de novo. 

Cited:  S .  r .  Shetmll, 46 S. C., 510; S. v. Patrick, 48 N. C., 449; S. v.  
Gregory, 50 N .  C., 317;  S. v. Scates, ibid., 423; S. v. Worthingtort, 64 
N. C.,  597;  S. v. Buylie, 7 3  S. C., 8 8 ;  8. v. Ilnmlet, 85 N. C. ,  522;  8. v. 
Craige, 89 N.  C., 479 ; S. v. Eliason, 9 1  X. C., 565;  S. v. Gardner, 94 
N. C., 957;  8. v. Brocn, 113 x. C., 647: S. v. Ashford, 120 N. C.. 589. 

S T A T E  v. O'NEAL. 
(251) 

I. There is no obligation on a judge to interrupt counsel in stating their con- 
clusions, either of law or fact. I t  is the right and the duty of the pre- 
siding judge. if counsel states facts as proved upon which no evidence 
has been given, to correct the mistake, and he may do it  a t  the mdment 
or wait till he charges the jury-perhaps the most appropriate time. 

2 .  In criminal charges the prisoner's character cannot be put in issue by the 
State, unless he open the door by giving testimony to it. But it  is not a 
conclusion of law that  from his silence the jury are to believe he i s  a 
man of bad character. 

3. An omission on the part of a judge to instruct the jury on a particular 
point, if no instruction be asked from him on that  point, is not error. 

4. In a n  indictment for altering mark of a cattle-beast it  is not necessary to 
set forth the original mark nor in what manner the alteration was made. 

APPEAL f r o m  EDGECOMBE S p r i n g  Term, 1647; Bailey, J .  
T h e  prisoner is  indicted for  a l ter ing the  m a r k  of a cow belonging to 

M a r t h a  Benson. T h e  ~ v o r d s  i n  the  indictment describing the  offense 
are, "unlawful1~-, knowingly, and willfully did al ter  the m a r k  of a cer- 
t a in  cow, t h e  property of X a r t h a  Benson," charging the  intent.  S o  evi- 
dence was  offered by  the  defendant of h i s  good character.  T h e  d t to rney-  
General, i n  t h e  course of his  argument  to  the jury,  stated t h a t  the  S ta te  
mas not  a t  l iber ty to g i r c  erideilce of t h e  priqoner's character,  but  t h a t  
the  prisoner h a d  a r ight  to  do so ;  t h a t  h e  h a d  not a ~ a i l e d  himself of t h e  
pririlege, and,  f r o m  t h e  absence of such testimony, was proceeding t o  
argue t h a t  he  was  a m a n  of bad character,  v h e n  h e  n.as interrupted by 
the  priwner's counqel. v h o  insisted tha t  as 110 evidcncc h a d  been offered 
as to character,  the  .Ittome?-General had  no r ight  to conlment upon it .  
T h e  court overrliled the objection and permitted t h ~  L\ttorne--General 
to  proceed v i t h  h i s  argument .  T h e  prisoncr was conricted and a r d e  
f o r  a new t r i a l  obtained because the  court permitted t h e  S t t o r i i e y  

179 
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(252)  General to make to the  ju ry  the remark.: he did 011 the character 
of tlie prisoner. T h e  rule w:r\ discl~argecl. T h e  defendant then 

~ l ~ o l - e d  i n  arrest of judgmeiit becauw of the insutficicncy of the indict- 
ment i n  not cliargiiig the part icular  Illode in  n l ~ i c h  the m a r k  was altered. 
T h e  motion naq o r e r l d c d  and jndgnisnt prono~inced. f rom which the  
prisoner appealed. 

S.islr, J. It ib the pr i l i lege of partie3 to be 1ic.ard a t  the b a r  througll 
their  counsel, and a wide 1:ititude is gi ren  to the la t ter  ill making  their 
argument  to the j u q .  S o r  do TW know of an! obligation c n  a judge to 
interrupt  cou~lsel ill \ tnt iug tlieir concluiions eithci of law o r  fac:. I t  
iz tlie riglit and  tlie du ty  of t l : ~  p i e 4 i n g  judge. if col~nqel qtate facts :is 
~ O T - e d  up011 nhieli  110 eT'idPl~~e has  bee11 g i~-en .  to t20rrcct the  nii.tnke, 
and he  may do it  a t  tlie n~oiileiit o r  n a i t  u i ~ t i l  lir charges the  jury- 
p e l h a p s t l l e  most approprizte  time. In criminal  c1iargc.s tlie p r i s o ~ ~ e r ' -  
character cannot bc put  i n  i s i w  by  tlic S ta te  u ~ l l c -  11e open the door by 
g i r ing  te~ t in iony  of i t ;  iior is it a c o n c l ~ ~ s i o n  of la\\  that  f rom h is  rilelice 
tlie jm.7 a rc  to conclude lie i~ a m a n  of bad c.!iaractw. O u r  a t ~ n t i o n  
has been clranil b>- the A l t t o r ~ l e y - G e n e ~ a l  to 5" 1 % .  1-une, 1 2  TVcnd., 78 .  
92. I t  cer tainlr  snstainq h im i n  his position, but n e  do not feel di;po.:ed 
to fol lo~v i t .  W e  11111ch prcfcr  t11c rule eitablished hv thi.: Court  in 5'. 1 ' .  

Collins, 11 S. C.. 117. F r o m  the charge of the preqiding judge n e  learn 
that  no e ~ i d e n c e  v a s  offered by the clefelidant to dion that  h e  v a ;  a 
m a n  of good character.  "The comlcel argued to the jury t h a t  if they 
vould not be juqtified by thc t e q t i i ~ i o r i ~  to conrict the m o ~ t  r e y m t a b l s  of 
theil, acquaintance, thex- vould  not ill 1:1v Le j i i> t i f id  in  coriricting tlic 

prisoner. T h e  jury waq i~~; t ruc tc r l  that  n a .  not the t rue  m l r .  
( 2 5 3 )  That when a defeildmlt introduced no suc~li t e 4 r n o n y 7  the  t rue 

rille % a s  tha t  if tlie evidence, would liot j u ~ t i f y  them i n  returning 
a w r d i c t  againqt a person of n h o m  thcy h a d  nsw13 heard before and  of 
whom they knelt- nothing but  wliat n a s  disclosetl b- the tc.timorly, then 
i t  wonld not jwt i f j -  a ~ - e l d i c i  against the  defendant." T h i s  opinion Tvas 
adopted by the Supreme Court.  T h e  rule is  tllcn c~ tab l i shcd  tha t  110 

deduction results i n  l a ~ r ,  ~ ~ n f a ~ o r a b l e  o r  faror;rblt> to tbc character of 
a n  indir idual  charged by ail indictment. f rom the f a r t  thxt 11s ha. intro- 
t l u c ~ d  no eride:~cc to ~ h o n  11c iq a r w s o n  of good cliaractsr. T h e  char- 

par t  of the  j u d g ~  to inqtriict the jurv 011 n part icular  p i n t  Trns no crl.oi.. 
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If the party deem it niaterial to his case, he iuust ask for iiistruction 
upon it. I f  the judge then neglect or refuse to give the instruction, or 
does not lay don11 the law correctly. it  will be error, fo r  which a nen- 
trial will be granted. 

The  motion in arreqt of judgment canlrot avail the defe~idant. The 
indictment uses the language of the act. But  it is true that  this, in all 
c.ases, i s  not sufficieilt. Thus in  an  indictnlent under the statute for 
-tealing a slave, the name of the slare must be sct forth, and so in ail 
indictinerit for  forgery the instrunlent forged must be set for th ;  a i d  i t  i* 
:r general rule "that the, .pecial matter of the whole fact ought to be set 
forth with such certainty that  it map judicially appear to the c o u ~ t  that 
the indictors ha re  not pone on insufficient preniises," H a n k .  P. C.. Book 
2 ,  ch. 5 5 .  see. 5 7 ;  that ir, that the facts set forth amount to a criminal 
offense, as charged. The authorities to which our attention has been 
directed by the counsel for the prisoner sustain his proposition, but not 
his objection. The  objection is that  the indictment does not set 
forth the mark of Martha Bmson, the owner of the cow, nor the (254) 
mark into which the defendant put he r ;  a t  least, as we under- 
+ w d  it,  the language of the objection is that  the indictment does not 
charge the particular mode in which the mark w:~s altered. Pursuing 
the ~ r o r d s  of the statute is sufficient, except in cases where the subject 
of the indictment callnot be brought within the meaning of the statute 
irithout the aid of extrinsic evidence. There is an indictment on the 
statute. 37 George 111.. ch. 70,  making i t  felony to endeacor to seduce a 
~o ld ie r  or a sailor fro111 his duty :  i t  is sufficient to charge an endeai.or.  
without setting out the means employed. Rex. 1 % .  F~r lTe r ,  1 nos. & Pul.. 
180. The r n d e a z ~ o r  to seduce, m-ithout any respect to the means, is  the 
~ i a t  of the offense. -\rcli. Cr. Pl..  .52. Xow. in the rase before us it is of 
no importance nhn t  N a r y  Bcnson'. mark mag be: i t  is made criminal 
bv the statute knoninply to alter it,  viitli illtent to defraud, and it i s  :I 

lnatter of no inlportailce into nllose mark i t  i q  altcrctl; it  is thc n.illful 
alteration that  con.titutc; the offense. Trr addition to this. the indirt- 
!ilent confor~ti; to the prece,lents heretofore ill use in this State and cane- 
tioned by this C'onrt. T11 ,c. 7 ' .  D C I Z ~ ~ S ,  24 S. C.. 133, the indictment is f o ~  
cffacing the mark. and the offruse ic dcscrihcd. aq in thiq, bg simply pur- 
cuing the n-ords of the art .  Thc mark of '&cCon~rell, the mvner of thc 
aninm.1, is riot ~t out 1 1 0 1 '  is the mode of cff:~cing it. Tt is trne that thc 
motion in arreqt of inclyment did not reqt on the objection n o r  made; hilt 
the attention of the Court n7n9 drn7-m to the sufficiency of the indictment. 
and in every case the Court looks into tllr record. :~iid. if P3.ror is dta- 
trctcd, then n.e do iiot va i t  to h a w  it brought by counsel to our notice. 
I t  cannot br wpposrd, tlrcn, that this objection, if n ~1111d me .  ~\wuld 
hare  escaped the ohse r~n t io~ i  of the Court. Tt ha., indeed, by some been 



I N  T H E  SUPREME COURT. [29 

supposed that  too much astuteness is exhibited in discovering errors i n  
records sent here. I f  i t  be desirable that  the administration of 

(255) the law should be kept steady and uniform, tha t  the forms and 
precedents established by the wisdom of our predecessors should 

as rarely as possible be departed from, i t  should be the object of every 
Court to stand super arztiyuas vim. 8. v. Davis, then, may be considered 
a precedent for the indictment we are considering. 

We are  of opinion there a a s  no error committed by his Honor on the 
trial below, on either point decided by him. 

PEE CURIAK S o  error. 

Cited: Arey v. Stephenson, 34 S. C., 38 ;  8. 1 3 .  Cardivell, 44 9. C., 
248; Ward v. Herrin, 49 K. C., 24;  Boykin v. Perry, ibid., 327; 5'. v. 
Whit, 50 N.  C., 230; S. v.  Vinson, 63 N. C., 340; 5'. v. Deal, 64 N .  C., 
277; S. v. Smallwood, 78 N. C., 561; S. v .  Austin, 79 N. C., 627; S. v .  
Hardee, 83 N.  C., 621; Terry v. R. R., 91 N. C., 242; Branton v. 
O'Briant, 93 N .  C., 104; 5'. v. Rogers, ibid., 531; 5'. v. Debnam, 98 
N. C., 718; X. r. Bailey, 100 N .  C., 534; X c l i i n n o n  2.. Jlorrison, 104 
X. C., 363. 

W I L L I A M  L. M I Z E L L  v. MAURICE S. MOORE. 

1. The plaintiff commenced his action of assumpsit on 3 July, 1846. On the 
13th, when the court to which the action was returnable sat, the defend- 
ant pleaded as set-offs certain bonds of the plaintiff's due 3 July. On 
these bonds the defendant had sued out warrants against the plaintiff 
on 7 July, and recovered judgments on 10 July, 1846. Held, that these 
bonds could not be introduced as set-offs, because they were merged in 
judgments before the plea pleaded. 

2. A set-off must not only be due at the commencement of the suit, but must 
continue to be due in the same form when pleaded. 

APPEAL from MARTIN Spring Term, 1847 ; Bailey, J. 
Assumpsit for goods sold, and mas commenced on 3 July,  1846. T h e  

defendant pleaded, amongst other things, nonassumpsit, and a 
(256) set-off due to him on three several sealed notes of the plaintiff. 

Upon the trial the plaintiff proved his demand, and the defendant 
produced the three bonds. as  described in his plea, which were due before 
and on 3 July,  1846. They appeared to have been canceled by having 
the word "Judgment" written across the face of them, and it mas then 
established that  on 7 July,  1846, the defendant sued out three warrants 
against the plaintiff on the bonds; and on the 10th of that  month ob- 
tained judgments thereon before a justice of the peRce; and tha t  the  
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defendant therein (the pleseut p la i r i td)  the11 stajed them by giving 
security according to the statute, nliich ata) expired on 10 January,  
lb47. The trial or' this sult nab  in February, lb47, al~cl at that  time no 
execution had issued oil e i t l m  oi the three judgnm~ts,  and they remained 
unpaid. 

Upon this e d e n w  tlie plaintiff inqiqted that the defendant nas  not 
entitled to any set-off ill this action. But the cowt held othcruise, and 
the jury found for the plailltiff 011 the firbt issue, and assessed liis dam- 
ages at $77.51 for principal money and interest; and upon the other plea 
they found for the defendant "a set-off to the amount of $82.69, that is 
to say, on one bond upon nhich  a judgment has been obtained, with the 
interest and costs, to the amount of $42.02, and on one other bond upon 
r h i c h  a judgment has been obtained," etc. L-poll the rerdict, there %as 
judgment for the defcndu~it for liis coqtq, and the plaintiff appealed. 

B o d m a n  for plaint i f f .  
S o  counsel for defendant .  

RUFFIN, C. J. The judgment niuqt be rerersed. The defendant was 
not entitled to set-off his demands in this action in any form. neither as: 
judgments nor bonds. Xot the former, because the7 were rendered after 
the commenctment of this suit, and were not due eren  hen the 
pIea u-as put in, having been stayed. Indeed, tlie plea is of the ( 2 5 7 )  
bonds and not of the judgments: and yet the jury a l l o ~ ~ e d  the 
defendant his costs recovered in those judgments as a part  of the set-off 
here. But tlie bonds t11enlsel.c-es n-ere not qood set-offc:; for a set-off must 
not only be due at the romrnencenlent of the suit, f intighton v. Lenry, 
20 K. C., 14, but it iq l>!ain that  it must continue to be duc in the same 
form ~vhen  pleaded. The statute meant, indeed. to do an-ay with the 
necessity of a multiplicity of suit.. B I :~  it cloez not oblige one who is 
sued to set-off his counter demand; and if he cbooces to sue on it. and 
thereby producc the miqchief the  la^^ deqiped to corrwt. 11c reno~~nceq 
the p r i d e g e  of the qtatnte, and cannot af ter~wrdq claim it ~o a4 to dcfeat 
his creditor's action and thron- the cost on him. The d ~ f ~ n d a n t  Can no 
more set-off thece bonds, after nlcrping them into jndgmentq bctveen 
the suit brought and plea pleaded, than he could if at that time he had 
received pa-rnent of them. This the Tery form of the defcntlnnt's plea 
shom. Taken from the preccdent, it  allet.es "that the plaintiff before 
and a t  the time of thr  comn~encen~ent of thiq wi t ,  etc., n7aq and  still 7s 

indebted to the defendant in. etc., upon and bv r i l t n r  of n c r i  t ~ i n  1c.rifin7 
ohligator7/ qealed. etc.. and nov  sho~rn  to the court. etc., which said 
wri t in9 obligatony at the commcncenirnt of the suit v n q  and  still i s  i n  
fu l l  f o rm nnd r f f e c t .  no t  r e 7 r a s ~ d ,  paid o f f ,  cat is f i rJ ,  c n n c r l r d ,  or 0 t h ~ ~ -  
~ c & e  made void." 3 Chi t t r  P. C., 931. 936. 
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The counsel for  the defendant, in order to show that the change i11 the 
face of the evidences of the debt does not defeat the set-off, has drawn 
our attention to that  class of cases in which the court, where two person. 
have cross judgments, has satisfaction acknowledged or entered for the 
amount of the recovery and costs in the other. But that is a distinct 
jurisdiction, and not founded on the statute a t  all. I t  is a discretionary 

power, exercised by the court over its suitors for the purposes of 
(258) promoting justice and preventing the loss of c o ~  in c2ascs of in- 

solvency or the like. Bu t  the attcnlpt here is  not to set-off one 
set of costs, or judgment against the other, but to corripcl the pre.;ent 
plaintiff to pay the costs of his om11 action, as =ell as those of the defend- 
ants, by nqing the wt-off as a bar to the plaintiff 11nder the statute. 

PER CURIAM. J7?nire de n o w .  

Cited: Brit tain v. Quiet ,  54 S. C., 330; Kwn.\ocrr 1 % .  ?'ho~ttpow, 6 5  
3. C., 630. 

ROBERT ARMFIET,D v. THOhlAS R. TATE, E m (  r l o r r ,  E,w. 

1. Where a n  infant purchased land and gave his note for the purchase money, 
and, after he became of age, continued in possession of the land and 
promised to pay the note: Held,  that this was a confirmation of the con- 
tract by the infant after he became of age, and he and his representatives 
were bound by it. 

2. The circumstance that the vendor was informed, before the completion of 
the contract, that the vendee intended the place a s  a residence for his 
kept mistress does not vitiate the contract. 

3. The law annexes no condition that the title deeds shall be given before a 
suit can be commenced on a note given for the purchase money. 

, ~ P P E B L  from GUILFOKD Spring Term, 184'7; J I a d y ,  b. 
Issumpsi t  with t h r w  counts: first, upon a pron~issory note j : ~  wpy of 

which is  annexed) ; second, upon oral proinises to pay the w 1 1 1 q  ili~1~ci11 
~ l~en t ioned ;  and, third, upon a q u a n t u m  ~ w l e b a t  for a houie and lot in 
t l ~ c  town of Greensboro. Pleas, the general issue a11c1 infancy, to which 

were general replications, and to the latter the special replication 
("9) that  defendant's intestate had promised since arriving a t  fal l  age, 

Tt was proved that the promis~ory note was: giren for a houre 
and lot in the town of Greensboro, and a t  the same time a bond take11 
to make a title whe11 the purchase money should be paid;  that  the in-  
testate a t  the time n.as under age, hut after arriving at full age continued 
to occupy and claim the lot aS  hi^ property. atid prmni~ed I ~ I . ~ * P S S T ~  to 
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pay the purchase money. Tlie defeudant offered to prove that the plain- 
tiff was informed, prior to the conclusion of the sale, that the premises 
mere intended as a d \ ~ e l l i ~ i p  for a family with one of the members of 
which the intestate n.as ill the habit of illicit sexual intercourse, but the 
court deemed the evidence inimaterial and excluded it. 

The  defendant contended that the plaintiff could not, i n  any event, 
recoyer the purchasc moliey for the lot, ancl especially not until after a 
tender of a title deed. Rut  the court was of opi~iion that  the promise 
to pay aftcr arrivilig at full age being established to the qatisfaction 
of the jury, the plai~itifi was entitled. and .o j~lstructed the jury. Ver- 
diet for the plaintiff. There Tvas a rule for a new trial, first, because 
of the esclnsion of proper test i~nony; second, for misdirection by the 
court. Rule diqchargcd mid appeal. 

(Copy of bond r e j e r r ~ d  t o . )  
$350. One clay after date I promise to pa\- to Robert Alllnfield the 

sun1 of three hundred and fifty dollar.. to be paid a.; follons: one hun- 
dred dollars 1 January.  18.12, one hundred dollars 1 January,  1843. and 
one hundred and fifty dollars 1 January,  1844. with interest from date. 
F i tnes s  Inv hand ant1 va l .  this 24 February, 1841. 

t J ~ ~ ~  WORTII. .\w I T  ov T .  FTr~\r~~rrx~,~. 
/ S o  qeal attachcd.1 

DANIEL, J. iill cleeds for infants. x-hich are merely voidable, (260) 
may be affirmed a t  full ape. I\TacPherson on Infancy. 487. An 
infant Inax purcha.e land and the T endor or donor i; boucd hp hi< on11 
act or deed. Tbid.. 435. Aill contracts inay be co~ifirlned or adopted by an  
infant after he a r r i ~  eq at full ape. I l d . ,  487. The defendant's inteqtat? 
entered into the land, and continued the poqsecsiolr after he arrired 3t 
full age;  and he then prolniqed to pa7 the note nhich wnq giren by him 
as the consideration for the land;  this 1)roliiiv confi~wicd the contract 
on his part ,  and repelled the plea of infnnry. 

Secondly. The plaintiff hcing infoniled. be for^ the completion of t h r  
contract. that  the ~ c n d o r  intended tllc place aq a reqidcnce for his kept 
~nistrcsq does not de>troy the contract. The v a y  the ~ c n d o r  in fee in- 
tended to use his property aftcr he became the owner of it would not 
p r e ~ e n t  his  paying the ~)u~xchase moncy to t l i ~  ~ e ~ ~ d o r ,  ~ ~ 2 1 0  had no con- 
trol orer  the snb~cqncnt use of the land. The case cited by the defend- 
ant'9 counsel waq not like thiq caw: thcrc the lewor 4pu la t cd  ill t h ~  
lease of his rooms that the lessee might nqe them as  3 brothel. The 
C'oilrt held that  lir~ coiild not Isccorer the ~ e t i t ,  h~cnncc '  .n(.11 a co~ltrtlct 
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was against good morals, aud loid,  as being against public policy. Bu t  
here the vendor enters into no stipulation how the land is to be used, 
and he retained no reversionary interest in the land, as the lessor did in 
the case cited. 

Thirdly. The title deeds mere expressly agreed not to be given by the 
plaintiff until the purchase m o r q  lvas paid. The law did not annex 
any condition precedent that  tlie title should be made before suit could 
be commenced on the note, nhich is an independent security for the 
purchase money. 

PER CURIAM. No error. 

Ci ted :  ,lIcCor,nic I , .  Leggi  t ,  53 S. C., 4 2 7 ;  Phillips a. I Iooker, 62 
S. C., 206. 

(261) 

DEN EX DEV. WILLIAM HOLLOWELL V. GEORGE KORSEGAY. 

A. by will in 1786 devised to his son R. a tract of land, and then proceeded as  
follows: "And my desire is, if my son R. die without heir lawfully begot- 
ten of his body, for i t  to be sold and equally divided between his own 
sisters." Held, that  the limitation over was too remote, and that  estate 
tail having by the act of 1784 been converted into fee simple estate, the  
son R. took a n  absolute estate in fee simple in the land devised. 

APPEAL from WAYXE Spring Term, 1547 ; Pearson, J .  
The premises mere devised by Richard Xar t in  in 1786 as follows : "I 

give to my son Richard my  d~velling plantation ; only my wife to live on 
one-half the land during her nidovhood and no longer. And mv deqire 
is, if my son Richard die without heir lawfully begotten of his body, for 
i t  to Le sold and equal17 divided between his 0 ~ 1 1  sisters." The wife 
died, and then Richard died i n  1843, without having had issue. The 
defendant claims under conrevances in fee made by Richard, the son', 
in 1798. The testator left several daughters, and they all died before 
their fnther, Richard, except Sarah Flowers. who is the lessor of the 
plaintiff in one count of the declaration. The testator appointed two 
executom, who died hefore 1843, and after the death of Richard admin- 
istration with the d l  annexed was taken out, and the administrator 
cold and eonreged the premises in fee to TTTilliam H o l l o ~ e l l ,  who is  the 
lewor of the plaintiff in the other count of the declaration. Upon these 
facts. which mere agreed between the parties, the Superior Court mas 3f 

opinion that the title was in  the defendant. and from a judgment for the 
defendant the plaintiff appealed. 

J. H. B r y a n  for  plainti f f .  
Radqpr rrnd Sfordrcai f o r  drfrndant.  

186 
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RUFFIK, C. J. The juclgiient m u ~ t  be affirmed. There is noth- (262) 
ing in the r i l l  to tie up the period for the limitation over to take 
effect to lives in  being and twenty-one years after, so as to make this an  
executory devise. "His o ~ v n  sisters" only means "his sisters," and cannot 
LC understood as  intending a benefit to the sisters pe?sonally,  but only as 
vesting the interest i n  them Saunders  v. V y a t t ,  S N. C., 247, is directly 
in  point. The will3 are almost literally the same. The only difference is 
that  the devise by Saunders was to his son, "and if he die without any 
heir lax~fullp begotten of his body, the testator orders the land to be sold 
and the proceeds divided among his sisters." But  that  difference i s  
entirely immaterial, as i n  each caw the disposition over is after the 
death of the first taker "v~ithout heir lamfully begotten of his body," 
that  is, of a remainder after an estate tail in possession, ~vhich the act 
of '54 makes 1-oid. The  fee rested in Richard, and is now in the defend- 
ant. The  decision of this point renders it ulnlecesiarg- to consider the 
others, i n  respect to the polver of the executors to sell under this d l  
and that of the administrator under the act of 1836. 

PER CCRIAX. l i i i rmed. 

Ci ted:  IT'eatherZy v. drmfielci ,  30 K. C. ,  2 6 :  B u c h a n a n  c. Bltclzanan, 
99 N. C., 311; Leathers v. Gray, 101 3. C., 164:  Soin C .  Bake,., 128 
5. C., 259. 

HIRAM PHELPS v. SALLY CALL. 

1. I t  is of the essence of a bond to hare an obligee as well as an obligor; it 
must show upon its face to vhom it is payable. 

2.  The defect cannot be supplied by showing a delivery to a particular person. 

.%PPCIL from DATIF: Spring Term. 1346; C n l d i ~ ~ r l l ,  J .  
This waq a summary proceeding under the act, Rev. Stat., ch (263) 

45, secs. 17, 18, to obtain judgment on a bond given by the 
defendant for the fortlico~ning of property leried on by a constable. 
The paper produced as  the bond v a s  as follonq: 

Knoxv all nien by these preseutq, State of S o r t h  Carolir~a, Da\-ie 
County. that  I, the undersigned, bind myself in a bond of $90 for the 
forthcoming of a wagon in the povc~sion of Samuel Drake, executed and 
levied on as his property by A. Rhtets, deputized to the use of A. Taylor. 
I t  is  to be delivered tn7cnty days from thiq clap and date, Sundays ex- 
cepted. thiq 27 Nay. 1843. TThereunto T v t  mp hand and seal. 

SALLY CAI T.. 
T i t n c ~ ~ :  .T. tT. Sr IRKS. 

187 



IS T H E  S U P R E M E  COURT. 129 

The witness Sparks proxed the execution of the paper-writing and itq 
deliver7 to the said Sheets, and it v a s  thereupon read in evidence. The 
defendant objected to a recovery on it because i t  did not appear tha t  the 
said bond was payable to oue. This question was reserred, the trial 
proceeded, and the jury rendered a verdict for the plaintiff. On the 
yuestiou reserved the rourt n a s  of' opinion with the plair~tiff. Judgment 
n.a< rendered for the l)lai~ltiff, and the defendant appealed. 

SASH, J .  This  is a proceeding under the acts of 1307, 1122, xntl 
1628. Rev. Stat., ch. 49, secs. 17, 18. The  case is as  follows: I n  the 
pear 1543 one Alrnon Taylor obtained a judgment before a justice of the 
peace against Samuel Drake. an execution mas issued and placed by him 
in  the hands of A. Sheetq, n h o  was deputized Ly a magistrate to execnte 
it. The officer leried the execution on a wagon as the property of the 
defendant, and left it  i n  h is  posvssion. F o r  the forthcoming of the 
wago11 the paper upon which the proceedings are fouuded mas executed 

bv the defendant and delivered to the officer, Sheets, on 27 May, 
1264) 1843. The notice in this case issuer1 29 J d v .  1543. I n  the mean- 

time Sheets had died and the plaintiff had adii~inistered upon his 
wtate. S e ~ e r a l  queqtionq lrerc made on the tr ial  of the came in the 
Superior Court. TC-e deem it unllccessary to ]lotice any bnt the first 
objection taken by the defendant. I t  lies at the foilndation of the plain- 
tiff'r claim. T h e  act requires of an officer n h o  levies an execution on 
persorial property to take a bond from the defendant for it? fortlico~liiag. 
when he Ica~ei:  it  v i t h  the onner. The  paper-writing taken by S h e t a  i g  
not a bond; it is n~ :~de  payable to no one. I t  is of the c-se~lct of a bond 
to h a l e  an ohligec as n-cll as an obligor: it  mu.t shon7 upon its face to 
whom it is payable. Hurlesto~i on Bonds, 2 Com. Dig., title. "Ohl ip-  
tion." Thip ~ ~ a q  exprwsly SO decided b r  this Court ill Ginhatti 1 % .  molt. 
25 S. C.. 302. I n  a dwlaratiou on this instrument, in an action 011 it. 
the plaintiff could ]lot supply the defect hp gn awrnlent ;  if he did, the 
defendant might rlemur. for the declaration ~ o u l d  shon that  tliere u a Q  
no obl ipe ,  no one to whom the obligor was bound. -1s this objection 
lies at the threql~old of the plaintiff'.. claim, v e  ha1 c, as before stated. 
ronfined our aitentiorr to it. 

PER C L T R I . ~ .  R ~ T  emed. and judgment for defendant. 

Cited:  LpacA 1 % .  F l ~ m i i ~ i n q ,  S5 S. C., -151 ; RanilJin I ? .  TTru:d, 94 S. C.. 
497. 
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STATE v. JOHN L. LEE. 
( 2 6 5 )  

In a case of bastardy, after the defendant has had an issue tried under the 
statute, and the verdict is against him, i t  is too late for him to move to 
quash the proceedings because the mother of the child, who was examined 
before the magistrates on oath, was a noman of color. 

APPEAL from CRIVES Spriilg Ter111, 1b-l; ; l ' ~ a , s o i ~ ,  b. 
The defelidarlt n a s  arrested u p i :  a charge of bastardx. A u a r r a i ~ t  

n a s  duly issued by a couple of i~iagiatrates against Catharine Curtis, a 
single xomaii, who upon her exanlillation charged the defendant with 
being the father of lier child. The  defelidant n a s  bound to the county 
court. Upon the return of the proceedings the issue wac; made up to t ry  
the fact whether the defendant was the father of the child. These pro- 
ceedings took place at JIny Term, 1 % G .  of thc county court, and the 
vause mas continued until August Term foiloning, nhen thc defendant 
moved the court to quash the proceedings becauqe it did not appear in 
the warrant and examir~atior~ that tlie child \ \ a s  at the time the warrant 
issued under three year.: of age, nl iereupoi~ the nlagistrates, being i11 
court, were, on motion, permitted to amend tlie proceedingq. The de- 
fendant then ~ n o ~ e d  for permission to ~vitlidrau hi5 issue. which was 
refused, and upon its trial before a jnry :I I crdict was returired that  thc 
defendant lvas the father of the child. TTpon thir fillding the county 
court made what is called an  order of filiation. The  defendant tlicrl 
nioved to quash thiq order, upon the ground that thc witne-s Catharine 
Curtis mTas a colored  roman. and, therefore. incompetrnt to gix e eridencc 
against a nh i t e  man. This motion Tvnc rcfnwl .  and Ihc dr fmdant  ap- 
pealed to the Superior Court from it. as vell  nq from the other "orderi 
in the case." I n  the Superior Court the lnotion to quash the 
order of filiation made by the county court was again made, and (266) 
refused by the presiding judge. -1 verdict mas returned in  faror  
of the State, :I v r i t  of / ) r o c e r ? ~ n d o  wai ordwctl, and the defendant 
appealed. 

.T. B. Bryan t o r  t h e  Stat(>. 
Pfnnlu ( w h o  had  herti rrtninccl  h c f o r r  h i c  nppoi l1 tn ien t  ns dt tornr !y  

G c n c m l )  f o r  M e n d a n  f .  

N.\sH. J .  Tt i~ important to aw.~t : r i~ l  froiii ~ r l i a t  tbc defendant did 
appeal, and v h a t  n7as his col~lplaint in thp Pupcrior Court. The record 
informs us that after the trial of the iccue in thc conntv court an order 
of filiation v a s  madc, and the counsel moved to qw.;Ii the order because 
the mothey upon whose examination he naq charged Tvaq a colored 
n-onian. Thic motion ~ v a s  refused. and "from this dcciqion, as ~ w l l  aq 
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the other orders made i l l  the case. the defendant auuealed." Three 
A L 

motions were made by him in the county court, all of which had been 
overruled; the first, to withdraw his issue; the second, to quash the pro- 
ceedings for irregularity, because the warrant and examination did not 
show that the examination  as taken within three years after the birth 
of the child. These two motions were made before the issues were tried, 
and the third not until after the trial. On the return of the case to the 
Superior Court, the defendant again renewed his motion to quash the 
orzer of filiation made in the conntv court. and for the reason there 
assigned, which was refused. 

The act of 1814, under which these proceedings are had, was passed 
for the purpose of removing the extreme severity of that of 1741, which 
permitted no man to escape from the effects of the oath of the mother 
of a bastard child. The former act makes the examination of the mother 
prima facie evidence of the fact, but it was not intended to deprive the 

defendant of all opportunity to show his innocence. Accordingly 
(267) it is provided by section 4 of what is called the Bastardy A c t ,  

"that the person accused shall, upon the return to the county 
court, etc., be entitled to have an issue made up to try whether he be the 
father of such a child,'' etc. Rer. Stat., ch. 12, see. 4. The issue is given 
to him for his protection, aud he may abandon it whenever he pleases. 
The defendant had, therefore, a right to withdraw the issue, and it was 
error in the county court to refuse it. When the case came into the 
Superior Court he did not renew that niotion on the second, nor was the 
attention of that court in any nianner called to them. The defendant, 
then, must be considered as having abandoned them, and to hare thrown 
himself entirely upon the third. Upon that alone the court was called 
on to say whether the county court had committed an error. The whole 
ground upon this point is covered by S. 21. Ledbetter, 26 N. C., 243, or 
rather by the principle stated as governing cases of the kind. I f  for this 
defect the defendant had in  the county court, before the trial of the issue, 
moved to quash the examination of the woman, and it had been refused, 
he might either have appealed to the Superior Court or taken his case 
there by certiorari. Bg TO doing he mould have put the decision of his 
cace distinctly on the defect, the competency of the witness. This course 
he did not pursue, but first tried the issue, and, after a verdict against 
him, claimed the benefit of the objection. At that time the county court 
could not hear his motion. The rcrdict of the jury upon thc issue con- 
stitutes evidence of paternity "lecallp complete," and upon itq finding 
he stood, by force of the qtatute, "charged with the mnintcnancc of the 
child," and t l ~ c  only course ~vhich the court rould pursue while the 
verdict remaiiird upon record was to pass the orders directed and to 
exact from the defendnn: hond v i th  qufficient sureties for the indcinni- 
fication of the county. 

190 
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No defense is given by the law to any one charged either civilly (268) 
or criminally, of which he may not avail himself, but to do so he  
must malie his application by plea or motion in  due order and apt time. 
I n  this case no objection nTas 111ade to the regularity of the exainination. 
on account of the inconn~etence of the woman. until after the trial of the 
issue in the countv court. The objection could not be made on the trial. 
because the act s a y  the examination shall be evidence. 8. v. Pattun. 
27 N. C., 180; S. 1 % .  Xobeson,  2-1- K. C., -25. I t  could not be made after- 
wards, because it could ha re  no operation, as the verdict of the jury con- 
cluded the defendant. I f  the defendant had appealed from the finding 
of the jury arid the order made thereon simply, and without having made 
the motion to quash, he would have been entitled merely to a trial of the 
issue de novo in the S u ~ ~ e r i o r  Court. and he could not have made the 
motion to quash aab oriyine in the Superior Court, because it mas not in- 
cidental to the tr ial  of the issue that  the court should or should not 
adjudge the n oman's exanlination to he quashed, upon the source of her 
incompetency. Therefore, that  point arose npon the appeal of the de- 
fendant from the refusal of the county court to quash, as a distinct ques- 
tion, and consequently must have been determined in the Superior Court 
as upon a xvrit of error, npon the sanze principles and under the same 
circumstances in which the point r a s  decided in the county court. As, 
then, the county court, as has been s h o ~ m ,  properly refused the motion 
a t  the time i t  naq made, the Superior Court (lid right in not reversing 
but affirming that order. 

PER CURIAM. 

Cited: S. v. Ingmrn, 35 S. C., 516. 

Affirmed. 

DICKERSOS RICKS v. 3IARTHA BATTLE. 
(269) 

1. If A. employ a crier or auctioneer to cry property a t  a public auction, 
without directing him not to cry the bid of B ,  and B. is the last and 
highest bidder, and the property is lrnockecl off to him, then the contract 
is complete, provided B. complies with the terms of auction. 

2. It i s  no defense to a n  action by B aqainst 4. for a breach of this contract 
tha t  A. had previously told B his bid should not be received, unless she 
so directed the crier or  auctioneer, or unless she  objected a t  the time of 
the  bidding and before the property mas knocked off. 

APPEAL from N A ~ H  Spring Term, 1 \47 ;  l l a i l c ~ g ,  .T. 
Thiq n as an  action brought to rtcorcr damage; for  the T iolation of a 

par01 a,rrreement. The  evidence vaq t11:~t th(x defcndmlt had charge of 



LK THE SCPREXE COUKT. [29 

several negroes belo~lgii~g to the infallt children of Lawrence Battle. 
She was not their guardian, but acted as their n e ~ t  friend in  hiring them 
out. The  defendant ad\ e ~ t i s e d  that she would hire these negroes on 5 
January,  1846, a t  the courthouw door; on that  day she brought the 
negroes to the courthouse and employed one Griffin to cry them and one 
Smith to keep the account of hire- and take notes. The terms of hir ing 
nere written on a piece of paper and read to the persons TT-ho were as- 
-embled a t  the hiring. I t  was objected by the defendant that the witness 
could not speak of the terrnr unless the paper was produced. This objec- 
tion was overruled. and the nitiiess stated that the terms as read from 
the paper were that  all perwns nlio hired negroes sllould give bond x~it l l  
approved security and that they should be ivell c.lothed. X r .  Griffin, the 
crier, stated that he put up  a iiegro woman to the higl1er.t bidder; that 
the plaintiff bid for her loud cnoug1.1 for llim to hear ;  that many person$ 
mere present aiid that the defendant n a i  p r e w ~ t ;  that he was standing 
at the door of the cour t l~o~~se ,  and .he was back in the passage, but 

~vhetlicr she heard tlic bid made by the p l a i~~ t i f f  or knew that he 
r 170) was bidding, he could not qtate; that  the tlr>felidant had not told 

him i ~ o t  to cry the  plaintiff'^ bid;  that after the plaintiff bid, 
mile other pcrso~is bid, arid the plaintiff continued to bid by nods o r  
winkq, n-hich he ~i~itlerqtood a; Lids; that thi.: mannw of bidding v-a% not 
ilrlnc~lal. lwt that ot11e1.s hid ill the snxne n a y  foi- thc n ~ g r o  ~ ~ o ~ n a n :  that 
the plaintiff n a s  thc highest and Iaqt I)irldei-, a ~ d  tlit. negro -roman n a s  
knocked off to him ; and Mr. Smith -tilted that h(1 ~ n t ~ ~ r e d  hi? name upon 
the book which 11e kclpt a.; t l r ~  hirer of that nonlnn.  TI^ n short time the 
plaintiff offered his note TT it11 good iccurity for the I~ i r c~ ,  but the defend- 
:tnt refused to rcce i~  e the sanic and refused to dclircr the rleqro ~~~on1a11. 
The defendant then offered to r ~ r o ~ - e  that tlic nlaintiff liad the character 
of a cruel man to neeroe., and that he na. iinfit to hare  any control orer 
the~n.  Thi, v;w objected to by the plaintiff and r e j ec t~d  by the court. 
The defwdant then offei.~tl to l)ro~-e that. bcfore tliiq hiring, the defend- 
: i ~ ~ t  hat1 said to tlic plaintiff that hc s l l o~~ ld  never hare  any negroec over 
which ,he had any control. alleging a. :i i3easori that he was a cr i~el  man. 
that >he wa.; afraid he vould kill thein, nncl that IIP nTaq poor and unable 
to feed them. Tlie plaintiff objected. b i ~ t  the teqtiniorry was rewired. 
The ivitness qtated that t ~ w l r e  nionth- before, at the hiring of these 
negroes by Sicholas A\rrinpto~l.  the defendant told the plaintiff he 
diould never hire any Iiegroeq that .;he had the inanagen~ent of :  that  he 
was a cruel man to qlarec, and that $he would be afraid that he  would 
kill them a ~ ~ d  that he n o d d  i ~ o t  gire them monyh to eat : and that ,  a t  
another time, <he told rhc plaintiff he should not have any negroes she 
had the control of. Tt ~vwq fnrthermoie in evidence on the part  of the 
defendant that a fen 1niiintc5 Ixforc thc hir inc coininenced the n i tnwc 
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heard the defendant say to the plaintiff kc jhoulcl ~ l o t  p e ~ t e r  h c ~  n t m u t  
the negitoes ; that she irite~lded to takc all tlic n o11le11 llerself ; th:it iinrlit>- 
diately after the woman n a?  knocked ofT. tlic defendant declared 
that the plaintiff should nut ha le  tlie woman, as4gning a% a (271)  
reason that  he was a cruel man to negroes. The court charged 
the jury that i f  tlw defenda~lt cni1)lojed Griffin T O  c r j  tlie ploperty a, 
her agent, n-ithout informing hiul that li(. Iraq not to cry the bid of tlics 
plaintiff or  x~ithout i ~ ~ o k i n g  that known xhcw tlir llegro was put up, and 
the plai~ltiff x a >  r l ~ r  last and highest bidder. and the property was 
knocked off to hiin, that  the act of the crier mas the act of' the tlcfcudalit. 
and that hi.; asscilt was lim assent: that tlic contr:ict of hiring wa.: c o n  
plete, prorided the hirer  tendered a good and snificient bond for tllc I ~ i r r .  
and thiq n-as a question for thcili; that if the defendant had told the 
crier not to cry the plaintiff's hid, qhe had a riglit to do 90, 2nd if thc 
crier had, notvithstanding, cried his bid and knocked off the property 
to him, she would not be hound by it.  although he profeqsed tc~ act a9 
her agent ; tha t  altliough she had informed the plaintiff bcforc- this 
hiring he should uever h i r r  any neproe~  lit under her c3li:trge. or, if just 
before the hiring out she %id to hinl he ~ h o u l d  not h a ~ e  any of tlie 
negroeq, and qhe a f t e r ~ ~ a r d s  perlnitted tlie hiring to go on alld thc ncqro 
woman v a s  knocked off to him, it TTas too late, after the ncgro was 
knocked off, to cay that  he would not hare  he r ;  and if the plaintiff 
tendered a good bond agreeably to the term< of hiring and she refused 
to &liver the xvonlarl, the plaintiff n a s  entitled to recover r~orninal d a m  
ages. Under these instructions the jury found a rerdict for the plaintiff 
Rule for a new trial for  misdirection. Rule discharged, and the defend- 
nnt appealed to the Supreme Cnurt. 

11. W. Miller for plaintifl. 
R. F.  J1oor.r-for t Z ~ f ~ n d n ? r f .  

!)SSIEL. J .  This case has been argued by counsel. We have (273) 
vonsidered i t ,  and ha re  come to the same conclusions that his 
Honor did up011 car11 and el-erg point, a n d  for the rwT7 reasons g iwn 
11. him. 

Pm rr-rtraar. .?ffinlied. 



MEEDS v. CARVER 

I The plea of not guilty to  a n  action of trespass on the  person merely denies 
that he committed any trespass a t  all. 

:! If in such a n  action the  defendant ha th  matter of justification, he  cannot 
give it in evidence under the  senera1 issue, but must plead i t  specially. 

,IPPF, IL from ~~~~~~~OTAXK Sprlng Term. 1847 ; Caldwell, J .  
Trespass and fnlae iinprisolment. and the plea. not guilty. On the trial 

the defendant showed that  he n as sheriff of Pasquotank, and he offered in 
evidence a precept from a justice of tlie peace, TT-hich is set forth in the 
exception, and mas directed to any lawful officer, and delirered to one ot 
his deputies, a110 arrested the plaintiff thereon and cornrnitted hiin to 
jail. The defendant insisted that the precept was a capias ad sutia- 
facierzrlurt~, and aut11orizt.d the arrest and iinpri.;onment of the plaintiff; 
whereas the plaintiff col~teilded that it was loid,  and did not justify the 
officer. His  Honor Tras of opinion that the process. though not 
strictly formal, n a s  ral id and justified tlie defendant, and therefore 

directed the jury to find for him. There lvas, accordingly, a 
(274) verdict for the defendant, and from the judgment the plaintiff 

appealed. 

Badger for plaint i f .  
A. Moore for defendant. 

I~UFYIK.  C'. J. We are obliged to reTerse the judgment, without 
reference to the question whether the process be valid as a ca. sa., so as to 
authorize the arrest ;  because, upon the pleadings in this case, i t  was 
l ~ o t  conlpetent to the defendant to set up that defense. I n  actions for 
trespass on the person not guilty, says Lord Coke, is a good issue, if 
the defendant committed no trespass a t  al l ;  but, by the comnlon law, if 
he ha th  cause of justification or excuse, tlien can he not plead not 
guilty, for then upon the evidence it shall be found against him, and 
upon that issue he cannot justify it,  but he must plead the special 
uiatter, and confess and j u ~ t i f y  the batter- ,  6'0. Lit., 233;  and we h a ~ v  
110 statute alloning an officer to g i ~ e  tlic special matter ill evidence on 
the general issue. I t  is most probnblc his Horlor's attention mwq not 
ralled to the fact that riot guilty v a s  the o ~ l y  plea, ns both parties seem 
to haue put the ca.e upon the sufficielry of the proces.; a s  a rn .  sa.; but 
'1s the error is a l ~ p a r e l ~ i  in tlie record, a ~ l d  is insiated 011 hcw, thib 
( 'ourt lnust neccss,ilily reTcrse the judgnicnt and order 21 

PEE CUKIAJZ. I'e~i17c 11,. rlom 
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( 2 7 5 )  
THE STATE v. THOMAS .T. MILLER. 

1. In this State the presumption is that a black person is a slave. 
2 .  An indictment for trading with a slave in the daytime, by selling hini 

spirituous liquor, must negative an ordrr  of the owner or manager as  
well a s  a delivery for the owner. 

3 But an indictment for selling spirituous liqnor to a slare in the night- 
time need not contain such a negation, for the offense is complete whether 
the slave had a written permission from his owner or not. 

1 Upon conviction on an indictment containing several counts, one of which 
is good and the others bad, judgment must be rendered for the State upon 
the good count 

AFTFAL from CHOTY-IS Spring Term, IS47 ; C u l d u e l l ,  J .  
Indictment for tradiug with a slave, and has two counts. The first 

charges that  the defendant in. etc., on, etc.. '(unlawfully did scll and 
deliver to a certain slave. nhose m n l e  to the jurors is unknown, a pint 
of spirituous liquor, not being delivered for the use of the master, mana- 
ger, or  person having the control of said slave. contrary to the form, etc." 
Thp second count charges that  the defendant, "afterwards, to wit, on the 
first day, etc., i n  the night, betueen the setting of the sun and the rising 
thereof,  inl lam fully did sell and deliver unto a certain negro slaw, wliose 
name to the jurors is nnkno~vn, and the property of some person to the 
jurors unknown, a pint of spirituous liquor, the said spirituous liquor not 
being delivered for the use of thc master, overseer, or perso~i having 
the management of said slaw, contrary," etc. 

O n  not guilty pleaded. the rvidence n-as that the prisoner, in thc 
night-time, sold and delivered ~.pirituous liqnor to a negro,  but the 
~ri tness did not knon lii~li, n11d could not say whether lie was a slave 
or not. The  counsel for the ~)risoiier objected to the evidence being 
receired, and insisted tliat it  did not legally authorize a convictiou. 
But the court receired it, and charged the jury that  i t  x i s  evidence on 
which they might find the defendant guilty. After a verdict for 
the State, the defendant ~ i i o ~ e d  for a 1 w z i ~ e  cle n o c o  for error in ( 2 7 6 )  
receiving the evidence mi l  in the instrnctions to the jury;  
and that being denied, lie 111o\-ed in arrest of judgment because the 
indictinellt does not n \ - ( ~  that the liquor n7aq not sold to a slare "Zq t h c  
ordcr of the onner 01. person har ing  the manageriletit" of the dare .  
Tlw motion ill n r r e ~ t  na,  07 errulcd, and the defendant appealed. 

Itr FFIX, C. J .  L71)011 t l i ~  (111e:tioll of t'~id(>lice, nud tlic ~ ) r e ~ u ~ n p t i o ~ i  
of the state of :I I I ~ Q I Y I  f l v~ i i  hi4 color. t l i ~  Conrt t h i ~ t l i ~  thc dwi401i 
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right. I n  Scott I * .  I.l'illia~/zs, 12 S. C., 376, the C'ourt said explicitly 
that in this State there must be n presumption that  a black  person is n 
sla5e. That  is n presumption not restricted to actions to t ry  the right 
to freedom as peculiarly applicable to then]. I t  is n natural prcsump- 
tion arising out of the color, and the known fact that all persons of 
black conlplexion, or ncgroes, were originally .laves here;  and therr- 
fore i t  is  laid on one who says such a persoil is not a slave, to prove i t ;  
and this extends to every case in which the question, slale or not slare, 
arises. 

The judgment cannot be arrested, because, although we think the 
objection well taken to one of the counts, we hold the other to be sood. 
Taking all the provisions of the act together, the effect of i t  is that  on 
Sunday, and also in the night-time, i t  is altogether unlawful to trade 
with a slave, even with the express permission or order in writing of 
the owner. I t  seems to have been tlie intention of the Legislature that 
Sunday should not be desecrated by that  species of traffic; i t  being 
probably considered, also, that  much of the mischief, in point of civil 
polity, from the trading of slaves would be prorided against or  avoided 

by not allowing i t  on that  day, when they are not so much in 
(277) the service or under the eye of the owner. This latter motive led 

further to the prohibition of traffic with them in the night-time 
of any other day, i t  not being deemed safe to allow them under any 
pretense to trade between sunset and sunrise. The language and g r a m  
matical construction of the act, besides the mischief i n  view, make this 
tlie necessary roustrnction. The  first enacting clause of the section, 
Rev. Stat., ch. 34, sec. 75, contains a general prohibition in broad terms, 
from 'buying any one of certain enumerated articles from a slave; and 
then follows a like prohibition from selling and delivering to  a slave 
any goods or articles of personal property. Then come two provisos: 
the first of which relates to buying any of these forbidden articles from 
a slave, snd  allozus such buying "in the daytime, viz., between the rising 
of the sun and the setting thereof," Sundays excepted, if the slave 
have the permission in  writing of the owner, etr., to dispose of them; 
and the second relates to selling to a slave, and also allows, "in thc 
daytime as aforsaid," the sale of anything in exchange or payment for 
any articles which the slave had written permission to  sell. Both pro- 
visos are expressly restricted to the daytime, and do not allow any 
trading with a slare, except in the daytime. The trading with a slave, 
either in buying or selling, 011 Sunday o r  a t  any time but the daytime, 
as defined in the act, is thus left to  the general prohibitory enactnlent 
in the beginning of the section. As that  enactment forbids all trading, 
without any qualification as to the owner's permission o r  any other 
whatever, and the provisos, which introduce such qualification, are 
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expressly limited to "tlie daytime," it follo~vs, when the indictment 
charges a trading in  the night-time, it takes the case out of the opera- 
tion of the p ro~ i sos  altogether and states a case in which the corpus 
ilclicti, as enacted by the act, is complete. There is nothing else to 
Ire ftdded. Being in the night-time, i t  is no part  of that offense 
that it was done without the permission of the owner; for the (278) 
~)ern~ission,  if g i ~ e n .  nould not prevent the act from being a 
(r ime,  and therefore it necd not be negatived. This conclusion is not 
,iffected by the exception ill the second proviso-"always excepting 
.pirituous liquors, f i~earms,  powder, shot. or lead, unless these articles 
be for the o ~ v i ~ e r  or  employer of sucll slave, or by the order of the 
owner or perqon  ha^ lug the managelnellt of the same." From its 
l~a ture  as an exception it only takes those articles out of the operation 
of the proviso to which it is an exception, and, therefore, the office of 
~t here is to regulate the sale and d e l i ~ e r y  of those articles in the dag- 
time, arid it has no application to a sale of thein in the night. 

That  exceptioi~, howe~er ,  as n e  think, llialres it Iieces,ary, ill an 
indictment for selling or delivering spirits to a slave in the daytinie, to 
:tver that  it was not for the ovner or by his o d e r .  The object of the 
cxcaeption iq obrious, q t a n d i ~ ~ g  as an  exception to the second proviso. 
That  proviso does not require that the written pernlission of the owner 
,hould specify the articles zclrlth ,t~n!i br sold to a s lare ;  but it allows 
"any goods" to be sold to him in esclial~gc or payment for any of the 
articles which the onner's per:llissioll (as mentioned in the preceding 
proviso) authorized tlie slave to sell in the daytime. The office of 
the esception nas ,  i n  respect to the articles n~entioned in it, to qualify 
that general permission to sell "any gcods" by making it neressary not 
only that the o~vncr's permission should specify what the negro might 
sell, but also that it i l~ould be specified that he might purchase or 
take in excliange thew articles, to v i t .  spirits, firearms, etc. The 
iiieaning, then, is that  there iilust be ail  express direction or writtell 
order of the onncr  or iilaliager of these artirleq aq the o d y  j~stif ica-  
tion for letting a d a r e  have them in the daytime. But  with such all 
order they may he sold to the slave or delirered for the owner in tlw 
t lav.  The question the11 is, further, whether an  indictment for surh 
:t sale must n e g a t i ~ e  the delilery for the owner, and the Twitten 
order of the 0~11lrr 01 person having the nlanagement of the (279)  
.lave. We think it I U U S ~ .  I t  is true, there is a d i h i c t i o n  
hetween an exception in the enacting c1nu.e and a separate proviso, the 
rule being that  the former must be negatived and that the latter necd 
not, but is matter of defense. Steel 1 . .  Smith, I Barn.  Er. Ald., 96. And 
it may possibly be that, as to purchases from slaves in the day, an 
indictment need 11ot charpe more than the buying of a prohibited article, 

197 
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which would be prinza fa& unlawful, leaving to the defendant to show 
the authority. However that  may be, and we gire no opinion on it, we 
think an  indictment for selling these particular articles in the daytime 
must negative the excuse, allowed by the exception for such a sale. The 
frame of the act is peculiar. What is  said about spirituous liquors, 
firearms, etc., is, in itself, a n  important enactment also, i n  so f a r  as 
i t  requires that, as to those articles, there should be a written perrnissiori, 
not only that  the slave might sell the things for which these things were 
given, but also that the writing should express17 authorize the sale to 
the slave of the particular articles or  their delirery to hirn for  the 
owner. I t  amounts to an express prohibition against the sale of tliesc 
particular articles by name, u n l ~ s s  the s l aw he permitted in writing to 
buy t h e m  or to take them for  his owner. ,is to thern, the exception, 
L C  unless," etc., is so mixed u p  with description of the offense, and in 

the same sentence, that  the one cannot bc rend without the other; and, 
therefore, according to the general rule, the description inust bring the 
case within both the affirrnatirc and the r i~ga t i r c  words of the enactment. 
Here  that  has not been dolie. The  first coi~nt does not charge the sale 
to have been in the night, arid we canriot assume that  fact without ail 
allegation of it. As an indictment for selling in  the day, i t  is  defective, 
because i t  does not negative a n  older  of the owllrr or manager as well 
as a delivery for the owner. 

But  as one of the couilts is  good, aild t h ~  judgment is  such a. 
(280) may lawfully be gireri on that, it  cannot be declared erroneouc 

as  has long been settled. 
PER CURIABI. Affirmed. 

Cited:  X .  I*. Hobbins, 31 N. C., 357; 8. 7.. l lyrnan,  46 N.  C., 63; 
8. v. Evans, 50 K. C., 251; S. I ) .  Beat ty ,  61 N. C.,  53; 8. u. Tisdale. 
ibid., 221; 8. c. Baker,  63 N.  C., 21; S. v. Stnrne?~,  7 1  N .  C., 203; 8. 2). 

Dalton, 101 N. C., 683; S. u. Srniley, ibid., 711 ; S .  1%. Cross, 106 N. C., 
651 ; S. v. Toole ,  ibid., 740. 

JAMES BEALE v. MAKIOT ROBERSON ET AL. 

In an action for malicious prosecution, where probable cause is alleged it is 
the duty of the court to direct the jury that if they find certain facts 
from the evidence, or draw from them certain other inferences of facts, 
there is or is not probable cause, thus leaving the questions of fact to the 
jury, and keeping their effect, in point of reason, for the decision of the - 
court as a matter of law. 

,IPPEAL from CHATHAM Spring Terni. 1847; AIIad,y, J. 
The plaintiff sned the defendants for haying i~ i a l i c ious l~  and falsely 
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wed out a warrailt mid p r o ~ ~ c u t e d  him, with two other per>ons, before n 
justice of the peace, for  a felonious assault ant1 mbbery of tlie defendant 
Roberson on the lliqhvay. TTpon not guilty ~)lcadcd,  the cridmcc w:lc 
that oil a cc~rt~iill d a -  R ~ ~ F I . P O I I  :ind tllo plaintiff, aild the two otlici. 
l'crsons who 11 ere ~)row.utecl .i\ it11 tlicl pl:lilltifi'. n ere ill the, ton 11 of 
Pittsboro together, aiid tli:~t in the aftcrnuon Kohcrion, who wni 111 :I 

state of intosicatio~i. set out oli 1iorvbac.k for hi> resider~cc~, nl i icl~ \\:I\ 

i l l  the c o ~ ~ n t r y  i11 that ~ i r i l i i t y .  -Iftt,~.nartli,  but l i m ~  lo lg  did not 
t l~~t i l ic t lv  appwr,  tlie witnesses saying about all houl or inorc, tllc 
plaintiff a ~ i d  the two other pelsolls likewise left Pittslroro together; (281) 
to retuln. RS  they said, to their reqpectiw homes. The roxcl 
11.11ich led to the residelicc. of Roberson and the plaiutiff and his conl- 
panions n a s  thr same for 21 2 111iles fro111 l'itt\boro, but a t  tliis distancv 
there was a fork, and the road on olle hand n a, I:oherioil'* ;rnd that  011 

die other that of the other persolls. TYlicm tlie pl:~i~itifT and the t n o  
others mere oil trial before the jnstiw of the peare. l iohcr.o~~ U : I ~  W U ~ I I  

and ex :~~n i~ ied  as a nitlieqs to support the prosecutio~~ ; aiid on this trial, 
d t e r  the phint i f f  had give11 in evideuce, thr  acquittal :lud discharge of 
himself a i d  the otllcrs by the rimgistrate, tlie dcfc~ldautq, for the purpose 
of showing probable canhe, ga\ e in eriilcncc the csa~liination of Robersoll 
btfore the magistrate, in which he i t a t d  that h(,  procec.dd on 11it returli 
home, to the fork, and took hi5 own brn1ic.11 of t l i ~  r o ~ ~ d ,  wld l d  g o n ~  
half a mile on it \~her i  hc u-a. o\c~takt311 by pcJrsolik mi Iiorheback, an(i 
that he turned his face arouiid to see nho t h y  were, and cliscowlwl 
that they m r e  t h e e  ill r~uiliber. and that two of thelu rode horse< of 
the same color ni t l i  that of tlic two pcrso11s accused, but did not ( b w \ e  
the color of tlie other horse; and that  as lie turned, and before he coul(i 
recognize either of the persons n h o  had come up, he was knocked fro111 
his horse by a 1 ioleiit blow across the head x i t h  a stick; and being then 
interrogated by the accused whetl~er he klien or beliered that  they had 
stricken him, the said ltoberson replied that he had no right to say the) 
did;  for  he did not see tlien~, and could not, indeed, say whether the pel- 
sons were white or black. And tlie defendant> gaxe further elidelwe 
that  a short time after the blon- was given to Rober.;on, as fixed bv hi111 
in his examination, the three accused persorih c r o w d  Rocky R i ~ e r  ill 
company, a mile or two farther on their way. 

Upon the foregoing el idelice, rhe prc.iding judge directed the (682) 
jury "that it was eqsel~tial to the defendants' jnstification that 
they should have had probable cause for d e e ~ ~ l i ~ i g  the plaintiff guilt; 
and taking legal proceedings against llim." A I I ~  his Honor furthe. 
stated to the jury, "that it n a s  not easy to define, in precise terms, what 
probable cause xas .  biit that he beliered it to be such cause for proceed- 
ir:g as would 11:lrc actuated a ~ x t i o ~ l a l  ~ i i i l~d ,  il111mcd with ordinary 
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respect to the rights of others: and should the jury conclude, in making 
an application of the facts proved, that the evidence before the minds 
of the defendants furnished then1 at  the t i n ~ e  with reasonable grounds: 
of suspicion and for suing out the warrant, the plaintiff could not 
recover." And his Honor further stated to the jury, "that if the de- 
fendants knew or believed that the plaintiff was innocent, they would 
then have no cause for what they did;  yet, on the other hand, that  it 
was not inconsistent with probable cause, though there was at  the time 
no certain belief or settled conviction in t h ~  iuinds of the defendants of 
the plaintiff's guilt." 

The counsel for the plaintiff imisted that the court was bound to 
inform the jury, as a matter of law, whether the facts given in evidence, 
or any of them, and which did or did not, amount to probabIe cause, 
and prayed the court to direct the jury that the evidence in this case, 
if believed by them, did not amount to probable c2u3c. But his Honor 
declined giving any further directions, and the jury gave a verdict for 
the dkfendants; a ~ i d  from the judgment the plaiiltiff sppcalcd. 

Badger and M c R a e  for plaintiff .  
iManly for defendant.  

RUFFIK, C. J. This case brings up again the questiou whether prob- 
able cause i s  matter of law so as to make i t  the duty of the court to 

direct the jury that, if they find certain facts upon thc evidence, 
(283) or draw from the111 certain other inferences of fact, there is or 

is not probable cause, thus leaving the questions of fact to the 
jury, and keeping their effect, in point of reason, for the decision of the 
court as a matter of lam. Upon that question, the opinion of the Court 
i~ in the affirmative; and, therefore, this judgment must be reversed. 

Thc point is coiicluded ill the State by repeated adjudications. I t  
was first presented in Lc9qett 1'. Illount, 4 S .  C., 560, in which the judge 
told tlie jury, t~ f t e r  the esarnir~ation of illany witnesses on both sides 
touching the alleged probable cause, that tlierc was probable cal.ise; arid 
the judgment was re\erscd because the judge had assu:ued tlie decision - - 
of the whole case, inrluding the facts as well as the I:t\i.. I3ut it was 

distinctly adrt~itted, or rather aftirrned, there, that p?.obnble causp, as 
a n  abstract question, is one of law and to he d(vdcc1 by tlie judge accord- 
ing to the doctrine in J o h ~ t s t u n  u.  S'lltton, 9 Term, 510, and the authori- 
ties therein cited, which establish that upon a special plea and demurrer, 
or a special verdict, the court deter~ilii~es thnt quest&, and that, even 
when there is a general verdict for the plaintil'f, i t  is the province of the 
court to say whether certain facts appearing on the declaration do not 
amount to probable cause. I n  the subsequent case of P l u m n ~ e r  v. Gheen, 
10 N .  C., 66,  Chief Justice T a y l o r  (who had tried Leggett 1 % .  Klount)  
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delivered the opinion of this Court, and admitted that the Superior 
Court had explained to the jury correctly what probable cause was, but 
yet held that  i t  n a s  a question of law whether the circumstances, being 
true, amounted to prohable cause, and that the parties had a right to the 
opinion of the court di i t i i~ctly on i t ;  and the judgment was reversed 
because upon 1-ery complicated arid contradictory evidence the l~residing 
judge had left that  question to the jury. 111 Ca7iines.s v. Xart in,  14 
N. C., 454, the preqiding j u d ~ e  decided the queqtio~l of prolsaMe cause. 
and this Court ~ r ~ e r s e d  the judgment. not because lie assumed 
what was not within his province, but becauqe he had decided (284) 
wrong. as  we thought. by holding a certain fact. if found by the 
jury, to be probable cause, which n e  deemed not to be so. LInd in the 
two cases of Suuim v. Sfaj,%od, 26 R. C., 388 and 398. the question wad 
again decided as matter of lan-it being held, ill the one case that there 
was. and in the other that there was not, probable cause. Such a series 
of decisions, in our own courts, the same way, would protect the doc- 
trine laid don11 in them from being dram1 into debate now, even if we 
entertained doubts of its correctness or ig inal l~ .  But independent of 
authority, our reflections satisf<y us that  the principle is perfectly sound. 
I t  is  :t question of reason whether certain ascertained facts and circum- 
stances constitute a probable and rational ground for charging a par- 
ticular person with criaie. I f ,  iudeed, the question v a s  what lms the 
actual belief of the prosecutor respecting the other's guilt, i t  would be 
purely one of fact, and proper for the jury esclusirely, as that  of malice 
is. But  that  is not the question in such cases. I t  is true, indeed, as his 
Honor told the jury in this case, if a prosecutor kliows the person whoni 
lie nccuses to be innocent, or  does not believe the app2trent circumstames 
of suspicion against hiin, th:tt tlicn h e  has no probable cauqe for prose- 
cuting, homever other perqons, not kilowing or beliering as 11e did re- 
specting thc evidence., iilight justly e n t ~ r t a i n  buspicio~ls of the party'\ 
guilt. But  while a prosecutor's belief of the ilii~ocence of the persoli 
charged rnay deprive the fnrrner of the prctensc of probable cause, it  
does not f o l l o ~ ,  E col~r eTso, that  the prosecutor's belief of the other's 
guilt shall excuse h i m ;  for he must take care that he acts orily on :I 

r~asonable belief, a just snspicioil; in other words, that he had, under 
the circumstances in nliich he was placed, as found in fact by the jury, 
a probable cause to tliink the party guilty, so that  he might fairly and 
honestly call him to answer the charge. I t  is not, therefore, 6 h a t  a 
prosecutor believed, but n h a t  h e  ought to hare  believed, that  
justifies. I f  he has not the capacity to weigh the circunlstances (255) 
justly, or finds his disposition towards a suspected person inter- 
fering with the coolnesLs of his deliberations and the iriipartiality of his 
c~onclusions, i t  is  his plain duty to consult those v-l~ocr p i ~ + i o n ~  31'~ nnt 
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i i r ~ a t ~ d  a l ~ d  \T.ILOSC lmonledge mill enable them to judg? more correctly, 
:tnd not at o l ~ c t  rashly to accuw an i ~ i n o c e ~ ~ t  p c r m l  upon insufficiellt 
grounds. S~TT, our inquirv is whether, for the determination of the 
quection as  to the sufficiel~cy or tlie i11slifi(*ie1ii~ of the grounds of sui- 
j ~ i c i o ~ ~ ,  supposi~ig tliern to exist in fact, the court or the jury be the more 
competent; a l ~ d  n e  t l i i ~ ~ k .  r e ry  clearly. that the court i-, because i t  is. a 
question of geiieral and legal reasol~ing. :~lltl can hest be performed by 
thoic n.11osc l ) ro fc40~rx l  p r o ~ ; n c e  and 11:lbit i i  is to dibcuss, weigh, and 
clecide on lcgal l )~e~i i~i lp t ionh.  The 0111) ,~ lg lu i~en t  ag:lin\t that is the 
difficulty in case.: of many and cornplicatcrl fa+, and contradictory evi- 
tlcnce, as ill Plumirir~ 1 .  G I l ? ~ r ) i  of 1~rope1.ly vlmrating to the contprp- 
llensiori of the jury and to the &ati'f:~ctio~i ~f t h  .Tudge the matters of 
1::w and fact. Rut that only proics the dificulty of deciding such case,. 
nhcthcr by the court or j u r ~ ,  m d  doc,, not at  : ~ l l  help us in  saying 
uhr ther  this or  that p o ~ l ~ t  sliould be clecidcd b -  the one or the other. 
Rut, as nac  wit1 h~ cour~wl in Panfon I .  Tl7i17~trv/c, 2 .\dolpli. & E!li-, 
S S., It?!,, 11on(,1 cr gre:lt that difEciilt\ niay be, it i, one nhich a judpc. 
(,an deal n i t h  l w t t c ~ ~ ~  tllall w jnw. a -  hr  Joe& ui th  reasoilable time, diic 
diligeiice, and legal pro7 oc:~tiou, and the like; and in the case just 
referred to, nliich V : I ~  cited by the plaintiff's courliel. tlic point no\\ 
under c.on&leratiol! nas ,  after elaborate discussion, decided in the E.c- 
t h c q u c r  C'lztrr~~licr upon a writ of error to tlie Q u ~ m ' s  Rcnch. 'l'he Court 
held unanimously that in an action of this sort. if the defendant sets u p  
facts a s  shoving probable cause, the judgr rnust determine whether t h e  

fact., if prored, or any of them, constitute such cause, lenvinq i t  
(286) to the jnrg to decide only whether the facts, or those i n f e r d  

from them, exist: and as that is so when the facts ale fen- and 
the case simple, it  cannot be other~rise vhen  the facts are numelo~ls a n d  
complicated. I t  \rould seem, then, that  making a question on this suh- 
ject must be regarded as an  attenipt to nloT e fixed things, and cannot be 
successful either ill England or here. 

As the case goes back to another trial, on nhich the facts may appear 
differently, we think it unnecessary to consider those that  came out on 
the former tr ial  in reference to the que9tion of probable cause, further 
than to remark that  few cases, perhaps, could better illustrate the danger 
of leaving that  question to the discretion of a jury, ~vhose decision of it 
i~ 11ot susceptible of review in another ronrt. 

PEK ( ' ~ ~ 1 ~ 3 1 .  l 'en ire de nol~o. 

C i t ed :  S. c., 30 S. C.. 2 7 6 ;  T7icXels 1 % .  Logan, 44 S. C., 394;  Broek  
1 % .  Xing. 46 S. C., 48;  Smith u. Deaaer, 49 X .  C., 314; TFoodard 11. IIan- 
t o t  X,, 52 S. C., 3%; Et11 ,.!/ r .  R. R., 109 X. C'., ,795 ; .Jones I > .  R. I?., 123 
S. C.. 229 ;  J I o o r ~  1 . .  l?tri/X 140 S. ('.. 303: 1T7i1X~inson 1 % .  IT'ilX.i~~so?l 
159 N. C., 268. 

"0" 
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ROBERT G R A K K I S  1 l IAF:SISL)ER VATTHEWS 

Tl'hat is siated by an  auctioneer in h is  advertisement may be explained by 
what  is said by him at the time of the sale. 

,\PPF,.IT. fro111 SEW IIAYOVEI: Spwial  rerm in J a i i u a r ,  1847 ; ;lfan77/, + I .  
Tliie was n i l  nrtion to lecoyer the price of certain goods sold at 

aurtiori ill the tonn of Kilmingtol~,  ill purw:lncc of the annexed 
ad\ ertisement : (2571 

, lITCTIOS. 

On Thursday morning at 9 o'clock I nil1 aell a t  the store of Mr. Rob- 
er t  Simpson his stock in tr:~de. conristing of molasses, coffee, sugar, soap, 
crockery. and a general assortment of grocwieq. 

24 Jnne,  1844. R. G. R a s m s ,  
PLIL-A SI‘I-o t4 I Auct ioneer .  

The facts ucre that  the g o d .  mentioned had constituted the stock in 
trade of a merchant by the name of Robert Simpson, and were sold by 
the plaintiff. iur nuitioneer ill the tovn of TVilmington, at the storehouse 
which hod beer1 occupied Cy Simpsor~. Some neeks, h o w l e r ,  prior to 
the sale, the goodq were coi!veved by Kohelt Sil~lpsoli to Xiles Costill, 
to be sold by him :tnd :~pplied to 1hc parnietlt of n debt upon which he 
the said Miles ~ o s t i i l  was surety. The goods were taken possession 
of by Costin, he keeping the key of t21e store from the time of the con- 
veyance until i t  nns  delirered to the nuctionec;., Ral~kin ,  with instruc- 
;ions to sell for his, snid Costin's, benefit. 

The defendant proled a debt due to him from Simps011 of il greater 
amount than the one sued upon. 

The court ir~structed the jury that to entitle the clefelidant to hie 
.-et-off it 9hould be established by him that the goods were represented 
and sold by the anctioneer as the goodq of Simpson, and that the evidc~rce 
upon this point (iricluding the ad~crt iselnent)  was left to the jury. 

The jilry returnee! :r verdict upon t h ~  iswe in farnr of the plaintiff. 
The defendant had n lule  for a new trial. and supported it upon the 

ground that  the court ought to have instructed the jury that the 
advertisement naq sufficient of itself. and conclusive npoii the (288) 
auctioneer n q  to the property of the goods, so as to let in 
the sef-off. T11c court thought otherrrise. and discharged the rule. 

Judgment for thc plaintiff. and appeal by the defendant. 

1~ede71 for plaintiff'. 
U .  Rc id  for defendant .  

I)ASIEL, J. The court charged the j u r -  that the defendant was en- 
titled to hiu sct-off if hc established that the goods were represented ant1 
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sold by the auctioneer as the goods of Simpson; and the evidence upon 
that point, including the advertisement of the auctioneer, was left to  
the jury. and they found the issue against the defendant. The defend- 
ant insisted that the advertisement concluded the plaintiff to deny that 
the goods \illen sold did not belong to Simpson, as he stated in  the said 
adrertisement that they were "his stock in trade." W e  think with his 
Honor, that ~ v h a t  was said in the adrertisement by the auctioneer might 
be explained by what was said by him a t  the time of the sale. All the 
evidence went to the jury, and they have nega t i~ed  that  the goods were 
sold as the property of Simpson. We think the judge acted right in 
receiling other evidence besides the advertisement, and then leavinq 
it all to the jury upon the  question whether the plaintiff sold the goods 
as the property of Simpson. I n  England, by statute, the auctioneer is 
obliged to send to the excise officer a copy of his advertisement and an 
appraised schedule of the property offered for sale. with the names of 
the owners. A1ll this is intended to check the anctioneer in accounting 
for the auction taxes. But  these regulations are not in force here, and 
the rules there established for the better collection of the rercnue are no 
part of our law. 

PER CURIAX. No error. 

A was appointed a guardian to certain mfants a t  February Term, 1833, of 
the county court, and so continued until May Term, 1841. During this 
time he never renemed his bonds, as required by law. The first renenal 
should hare been at February, 1836, and the second at February, 1839 
In August, 1837, Tf W. was appointed clerk, and issued no notice to the 
guardian to renew his bonds. Held,  that the clerk and his sureties were 
responsible for this neglect, and were bound to make compensation to the 
orphans for an> loss they sustained thereby. 

APPEAL f ~ o i n  JOHSQTON F:dl Teml, 1643;  Settle, J .  
Debt, upon the official bond of the defendant Fratson, brought against 

him and his sureties. 
The case is as folloua: At February Term, 1533, of Johnston County 

Court Pu'athml T. Allen was appointed guardian of the relators, and so 
continued until Fcbiwarp Term, 1841, of said court, when lie was re- 
mored and T i l l i am R. Lce ~ v a s  appointed. The  guardian bond of 
Allen never was renewed, nor did any notice ever issue to compel him 
to do so. ,4t the time of his appointment Ransom Saunders was the 
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clerk of the court, and held his office until August Term, 1837, when 
the present defendant, Ta t son ,  was appointed and gave bond according 
to law, which was renened a t  August Term, 1638, with the other de- 
f e n d a n t ~  his sureties. At  February Term, 1b39, Allen and his suretiei 
were solvent ; they ha re  since become entirely insolvent. The relators. 
by their present guardian, brought suit against -Illen and his sureties 
and recovered judgment for $1,500 as the amount of what was due to 
then1 from Allen as their guardian. The execution issued upon this 
judgment has been returned by the shrriff n d l n  bona. The action is 
brought on the bond executed by defendants a t  August Term, 
1838, and the breach assigned is the failure of Watson, the de- (290) 
fendant, to issue to Allen a notice, from February Term, 1839, 
to May Term succeeding. I t  is admitted that the defendant did not in 
fact know that  Allen had not reneved his bonds, nor did the records of 
the court show it in any other way than hp their entire silence on the 
subject. There was a verdict for the defendantq, and an  appeal by t h ( ~  
plaintiffs. 

J .  H .  B r y a n ,  I3zisbee, u n d  I r e d ~ l l  f o r  p la in t l f s .  
W .  H .  Hayzrood  and H .  TV. J l i l l ~ ~  f o r  d ~ f e n d a n t s .  

XASH, J. Lpon the trial below. his Honor. the presiding judge, gavr 
judgment p7o f o ~ r r m  agailist the plaintiffs. I n  this opinion I do not 
concur, but beliew that the ,313intiffs nere  entitled to a judgment to thc 
full amount of the in jury  sustained by them in consequence of the 
failure of the clrrk, the defendant TTatson, to issue a notice to Allen. 
as assigned in the declaration. 

The  bond on ~vhich the action is brought is iu the form usual to such 
i~lstruments, and concludes with the following covenant: "and in all 
things do and execute the s e ~ e r a l  (duties of said office, as required by 
law." Did the l a c  make it the duty of Watsoli as clerk of the court to 
issue the notice to Allen, as set forth in the case, and have the plaintiff. 
been injured hp his failure so to do?  To my mind it is perfectly clear 
that  it waq his duty, P.I olff'icio, to iqsue the notice, and that  not to do it 
was a breach of his bond. The Legislature of our State has exhibited 
a praisworthy anxiety to guard the interest of orphans. From 1762 
to IS25 they have enacted many laws with that riew. To save the ex- 
pensive and often tedious applicatioris to a court of equity, by the act of 
1762, ch. 69, they gare  to the Supesior and county courts the care of 
orphans and their estates in their respective counties, making i t  their 
duty to appoint guardinns and take froin them bond with good 
and sufficient suretiec;; and to insure a rigilant and faithful dis- (291) 
csharge of this duty. the magistrates who are on the bench when 
the appointment is made 2nd the bond taken are, themqelves, constituted 
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zureties of the guardian if they fail to take such sureties as are good at 
the time. Aud in order that the orphan may be at  no loss to know 
to whom to look for indemnity in such a case, by the act of 1825, ch. 18, 
see. 2, it is made the duty of the clerk of the court "to make a record 
of and enter at large upon their docket and indorse upon the guardian 
bonds the names of the justices present in court and granting the guard- 
ianship," etc. By section 15 of the act of 1762 the county court is 
required to hold an orphan's court annually, to which all guardians are 
required to return their accounts and have them settled; and the act of 
1816 makes it the duty of the clerk, ex officio, to issue notices to all 
guardians to make such returns. By sections 4, 9, and 16 of the act of 
1762 i t  is made the duty of the several courts to remove any guardian, 
by them appointed, who is abusing his trust, "or where such guardian 
or his sureties are likely to become insolvent," and "to make such order 
for securing the estate of the ward as they shall think fit and proper." 
I n  1820, ch. 5, for greater security of the estates of orphans, the Legis- 
lature provides that all guardians shall renew their bonds every three 
years froin the date of their respective appointments. And by section 2 
it is made the duty of the clerk of each court to issue a notice in the 
shape of a sciw fa& against each guardian failing so to do. By this 
act two evils were inflicted ucon those whose interest it was intended to 
subserre: the one was that ILO sci. fa. issued without an order of the 
court, and the second was that much expense was incurred. To remedy 
them, another act mas passed in  1824, ch. 16, which provides that instead 

of the scire facias required by the act of 1820, "the clerks be re- 
(292) quired to issue an ex officio summons. This is a succinct history, 

in part, of legislation of this State upon this important and 
interesting subject. The object of the Legislature cannot be mistaken; 
i t  is to protect those so helpless in themselves and so needing protection; 
and if these laws are duly enforced it can scarcely be but that the estates 
of orphans will be secured. 

The question in this case arises under the act of 1824. The phrase- 
ology is certainly awkward. The clerk is required to issue an ex officio 
iummons ; the meaning is too obvious to excite any doubt ; it is that the 
clerk shall, ex officio, issue a summons. By the act of 1820 it is made 
the duty of the clerk to issue a xi. fa., and the practice under it was , 

that no sc i .  fa. issued without an order of court. The consequence was 
that it very rarely issued at  all, for the want of some person to move 
in the matter. To remore this difficulty, it was made the official duty 
of the clerk to issue the notice. I f  it be his official duty, then unques- 
tionably the omission on his part to issue the notice is a breach of his 
bond. But it has been urged here that the records of the county court 
of Johnston, when the defendant Watson was appointed clerk, did not 



A o a  that , I l k ~  had not reilcnecl h i i  bonds, and tha t  l ~ c ,  Watson. was 
ignorant of  tlir fact. :1nd that  iio request was at any time made to him 
to issue a notice. nor did the court make any order to that  effect. This 
may be all true, and doubtless is so;  but it does not, in my estimation. 
form any justificatioli for Tatson,  or, in other vords, prevent a breach 
of his bond. There was no necessity for a request or  order of court, for 
it was his duty as clerk aiid by ~ i r t u e  of his office to issue it. I f  lie ma.; 
ignorant of the fact, as alleged, it was a culpable ignorance, which can- 
not and ought not, i n  lily opinion, to protect him. Allen's bond was 
ienemable a t  February T;.rln, 1836, and a t  February Term, 1839. 
Tlratson was appointed clerk a t  August Term, lS37,  and then took pos- 
jession of the records. They told him when Allen was appointed, and 
df course when this bond mas renewable, and did not show that 
it ever had been renewed. (293 ) 

I t  is asked, How f a r  back was it the duty of the clerk to exam- 
ine the records to find out who were defaulting guardians? The  ques- 
tion is not without its difficulties, and I ~ o u l d  not undertake to lay 
down any rule upon the subject, if a n  can be. In  my opinion, i t  is not 
necessary to say more upon this point than that, here, the time is  too 
short. But eighteen months elapsed from the period when Allen ought 
first to have renewed his bond, to v i t ,  February Term, 1836, and the 
time when VTatson v a s  appointed clerk, to wit, A h g u s t  Term, 1839. 
And in 1839, when i t  ought, I presume, again to have been renewed, 
Watson mas the clerk of the court. 

I t  is no answer to the claim of the plaintiffs that  Allen's first failure 
mas while Saunders TTas the clerk of the court, and that  his failure to 
issue the notice gaTe them a right of actioli against him and his sureties. 
This is  certainly so, but it does not relieve the defendants from their 
liability for ;I breach of their bond b , ~  a like failure on the part  of 
Watson. 

It is asked, What damages are the plaintiffs entitled to, arid by what 
rule are they to be ascertained 1 317 answer is, the plaintiffs are entitled 
to damages tn the amonnt of the in jura  suqtained by them froin the 
fa i luw in the performance of official duty hy the tlefendant Tats011 
and that in this caqe a rule has been resorted to 15-hich is satisfactory 
to my mind, to wit, the ability of the guardian. .\lien. to pap to the 
plaintiffs  hat he oned them a t  tlie time the notice ought to have been 
iwued by Watson, and. his, now. entire inability. I n  h g n s t ,  1837, 
when Watson was appointed clerk, ,\lien and his sureties were solvent, 
and so continued up to Febrl-ary Term. 1831); that is. ,Illen had prop- 
erty sufficient to pay all his deLts and, of course, what he 0x5-ed the 
plaintiffs. H a d  the defend ~r l t  1Yatso11 issued the notice to Allen from 
F e b n ~ a r v  Term to M a y  'Term. 1339. dilrinq which pe r~od  Alller~ 
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(294) and his sureties were solvent, the court might, and doubtless 
would, hare taken thc necessary steps to secure the estate of his 

wards, either by con~pelling him to renew his bonds and give new and 
sufficient sureties or by taking such other steps as they might have 
deemed necessary. 

Believing, then, that i t  n a s  the duty of the defendant Watson, ex  
o f f i c i o ,  to hare  issued the notice to the guardian, Allen, I am constrained 
to say, i n  the language of his official bond, that he has not "done and 
executed the several duties of his office as required by law," and that  the 
plaintiffs hare  a right to be compensated in damages to the full amount 
of the irijury they have sustained by his delinquency. 

111 my opinion, the judgment of nonsuit was erroneous, and there 
ought to be a ven i r e  de novo .  

DAN~EL, J. Watson was the clerk of the county court of Johnston, 
and he and his sureties are sued on his official bond, given on 28 August, 
1838. The condition in the bond alleged to be broken is  as follows: 
"And that  he (the said William TV. Watson) would in all things do and 
execute the sewral duties of said office (of clerk) as required by law." 
The breach assigned upon this condition in  the bond was that  Watson 
had not, ex  off i c i o ,  issued a notice agreeably to an act of Assembly, to one 
Llllen, the then guardian of the relators, for him, the said Allen, to 
come into court and relren his guardian bonds; he, the said Allen, having 
been appointed by the cou~ity court of Johnston guardian to the relators 
in 1833, and itill continui~ig their guardian. H e  had not renewed his 
guardian borld, as the lan direct<, for three years next before 20 Fcb- 
r i~a ry .  1839. n-hereby the plaintiffs cornplain that they have been dam- 

aged, etc. The  judge nonsuitecl the plaintiffs, and they appealed. 
(295) MTe think that the nonsnit Tws improper. The clerli was bound 

by 1:)- to take notice that the guardian. Allen, had not renewed 
his guardian bond in the time prescribed by law;  and it was then one 
of the dnties of his office ( e z  o f i c i o )  to have issued a sc i re  j a cks  to him. 
L\llen, to come into court and renew his bond according to the require- 
n~en t s  of the act of Assembly, H e  did not issue the notice, and i t  seems 
to us that  the aforesaid conaition ill his official bond was broken. and 
that the plaintiffs r e r e  elititled to recover noinilia1 damages a t  least. 
But  before the damages could be further increased by the jury i t  would 
have behoo~ed the plaintiffs to show to their satisfaction that if the 
notice had been issued returnable to Rorember Term, 1838, o r  to Febru- 
amr Term, 1839, the guardia~.  n a s  then able and nould have given the 
additional suretie. required by l a ~ i ~ ;  or that  the court would then haw 
remored him, on his failure to give such additional surety, and would 
hare appointed arrothrr guardian. who ~ rou ld  have rec,oorered the whole 
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demand of Allen and his sureties before their failure; or would h m e  
recovered somctlling out of the wreck of the estate5 of A1le11 and his 
sureties. The ~ e r d i c t  of the jury must, of course, be regulated by such 
proofs as the p1:lintiffs call nlalie ~ i p o ~ l  the questions aforc~~lentioned. 
And if the jury should be of opinion that Allen rt-odd ~io t ,  or could not, 
have giren ndditior~al surety for his guardianship. or that  nothing could 
ha re  been realized by a new guardian out of the estates of him and his 
sureties if notice had been duly giren him bp the clerk, returnable either 
to November Term, 1838, or February Term, 1839, then nominal dam- 
ages only should be their ~ e r d i c t .  The whole debt due the plaintiffs 
from Allen, or a part of the same, or a nomil?al sum, must be the meas- 
ure  of the damages to be assessed by the jury, according as the proofs 
of the plaintiffs' loss ma;v appear to have arisen from the negligence of 
the clerk or not. 

PER CURIAM. T'enire de 7 2 . 0 ~ 0 .  (296) 

Ci ted :  J o n e s  .c. Biggs. 46 N. C., 366;  Sullil.nn z.. Lowe, 6 1  K. C., 501. 

STATE 0s I H E  REI.\TIOK or J O H N  A. PARKER r. ROBERT W 
WOODSIDE E I  AL.  

1. A sheriff t o  whom a writ has been delivered, but who goes out of office 
before the return day of the  writ, has no power to make the return on it, 
and therefore is not liable to amercement for not doing so. 

2 .  I t  is the duty of the sheriff going out of office to deliver all process remain- 
ing in his hands to his successor. 

3 .  A judgment of an amercement against a sheriff is not conclusive against 
the sureties on his bond. They may show that the judgment was either 
fraudulently or improperl: obtained against their ~rincipal. 

APPEAL f m n ~  KLXV ITIIVOVEIL Special Teriu i i ~  January,  1847; 
X a n l y .  J .  

Debt on the oifici:~l bond of tlle defendnut 12. K. Voodside as sheriff 
of Brunswick County, to rccox el* against him and hi3 wreties the amount 
of an amercer~lent for which judgment nk i  xlai obtained against said 
Woodside a t  September Term. I%&. of X e x  I Iano\~er  County Court. 
and d i c h  was made absohite at I kcenlber  tern^, I h l 4 .  of said court. 

The said bond bore date oil 5 Septeinber. 1P4d. and expired on 5 Sep- 
tember. 1844, being the last of qewral oficial terms of said sheriff; and 
~t mas proved and admitted that an execution had been placed in the 
hnnrls of the wid K o o d ~ i d t ~ .  dlcrifl' as aforehaid. teqted of June  Ter111. 



1697) 1844. of New Hanover County Court. and returnable to the 
September tern1 of said court; and it was further proved that 

some time in the month of August, 1844, the sheriff acknowledged that 
he held the said execution, and had levied upon a tract of land belonging 
to the defendant in said execution; that the said sheriff had failed to 
return the said execution to September Term, 1844, of New Hanover 
County Court; that the said term comn~enced on 12 September, 1844, 
and that the aniercc.ment against the sheriff had been obtained for 
failing to return the said execution. 

Onthese facts it was contended that the defendants were not liable. 
inasmuch as no proceeding to amerce the sheriff had taken place until 
12 September, 1844, seven days after the expiration of his official year, 
and that, admitting the plaintiff to be at liberty to go behind the judg- 
ment of amercement to show that, although the amercement had been 
rendered after the exniration of the sheriff's official term. it had been 
for a particular default, yet that would not help the plaintiff, because 

' 

the default for which he had been amerced had also occurred after the 
expiration of his official year. The plaintiff insisted that the judgment 
and amercement were conclusive against the sheriff and his sureties, and 
definitely fixed their liability. A verdict was taken for the plaintiff. 
with leave to the defendants, notwithstanding the verdict, to move that 
the plaintiff be nonsuited should the court be of opinion that on the facts 
the plaintiff is not in law entitled to recover; and the court being of this 
opinion, n nonsuit was accordingly entered, and the plaintiff appealed. 

TY. 11. Haywood for plaintiff. 
Strange for def~ndants. 

UANIEI., J .  The execution which the relator placed in the hands of 
Woodside corninanded the sheriff to return it, and what he had done 

under it, to the next term of the court out of which i t  had issued ; 
(298) and the act of Assembly subjected the sheriff to a penalty of 

$100 in case ha neglected to return the writ. The act, being 
penal, must be construed strictly. Woodside was not sheriff at  the time 
the execution was returnable; he, by law, therefore, could not return the 
said writ into court. The new sheriff or coroner, as the case might be, 
was the proper person to return the writ. I t  was the duty of Woodside, 
however, to turn oTer or surrender to the new sheriff or coroner all the 
writs in his hands, to be returned to the ensuing term hy the new officer. 
If the plaintiff in this execution has been injured by the old sheriff 
neglecting to do his duty, he has his remedy by an action on the case 
against him ; but he i s  not entitled to the penalty of $100. The plaintiff 
ir~sists that the defendants are concluded by the judgment against Wood- 
side for the $100. We do not think $0; the wreties of the sheriff may 
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show that  the judgnient was either fraudulently or improperly obtained 
against their principal. I t  seems to us, however, that  McLin v. Hardie,  
25 N. C., 407, runs nearly up011 all-fours with this case and is decisive 
of it. I t  was then held that a sheriff to whom a writ had been delivered, 
but nlio went out of office before the return day of the writ, had no 
power to make the return on it, and, therefore, was not subject to an  
amercement for not doing so. Without overruling this case (which we 
do not feel disposed to do), we are bound to affirm the judgment, which 
is done accordingly. 

PER Cun~aar .  Affirmed. 

(299) 
THE STATE v. JOHN BARFIELD. 

When on the trial of an indictment for murder the prisoner proved a suffi- 
cient legal provocation at the time to extenuate the homicide, it  is not 
competent t o  prove, in order to show that the killing was not on the 
immediate provocation, but from previous malice, that the prisoner, a 
year or a month previously, had declared his intention to kill two or 
three men, it being admitted that the prisoner had no reference in such 
threats to the deceased as one of those men. 

APPEAL from CCMUERLAXD Spring Terni, 1S4i  ; Rattle, J. 
The prisoner was indicted for the murder of Alfred Flowers. I11 

opening the case for the State the solicitor stated that  he expected to 
prove from antecedent threats, as well as  from the circumstances attend- 
ant upon the killing. that it  was done with malice express, or, if he 
failed in that  proof, he expected to show that  the homicide was com- 
mitted under circumst:mces from which the law would imply malice. 

H e  then called Samuel Flowers, the father of the deceased, who 
testified that  he was sent for and went to the house of his  son about 9 
o'clock on the night he was killed; that  when he arrived he found his  
son dead; that hi9 deceased son's wife seemed greatly distressed when 
she met him, and the prisoner mocked the cries which she made in 
weeping; that  he saw some person uncover the corpse of his son, when 
the prisoner, who was present, remarked that  he  had laid him cold. 

%a. Flowers. the widow of the deceased, was then introduced. She 
stated tha t  the prisonrr came to her husband's house about 1 o'clock of 
the day on which the homicide mas committed; that he and her husband 
appeared to  be friendly. and her husband invited him to drink;  that 
5hortlp afterwards a qnarrel arose between them in consequence of some 
offensive language nsed by the prisoner, and after a short time she heard 
her  husband complain to the priqoner that he had cut his panta- 
loons ( and  the witness sa id  thr pantaloons m r e  cut) ,  but she did (300) 



not see by who111 or how it was done: that the parties then ap- 
peared to hecorne f ~ . i e n d l ~ ,  and contiiiued to drink together until her 
husband became re ry  drunk and the prisoner excited by liquor, but not 
~ e r y  rlrunk; that the prisoner. and her hushand nere  connected by the 
marriage of the former \tit11 an aunt of the latter, and that the latter 
frequently called him Cncle Jack ;  tliat towards night another quarrel 

.aroqe between them. and her husband nent out of doors, where the 
p r i~one r  .hut the door upon him, refusing to let him come i n ;  but upon 
her lll~sband's getting a pestle to beat don11 the door, and her interposi- 
tion, the door n-as opened; that her husband then took a chair and sat 
clown, and told the prisoner that he lind come there lininrited. and he 
might take the road and go home; tliat the prisoner then commenced 
g i ~ i n g  the damned lie to ererything said by her hurband or herself; 
that her husband arose from Eis chair, saying he could not stand it,  and 
as he did so the priqoner came tonard him v i t h  his knife drawn and 
thruqting it a t  h i m ;  that he,. husband, thereupon, raised his chair and 
pitched it over the prisoner's head. without intending, as she thought, 
to strike h im;  that in the effort to throw the chair, her husband stag- 
gered and fell, upon which the prisoner instant17 rushed upon him and 
gave him several stabs while he was down; that  she assisted him to rise, 
and he went towards the door, ~ i ~ h e r e  the prisoner followed and stabbed 
him once or twice more on the back; that  she then assisted him to the 
bed, upon ~~rhicl i  he laid down, and soon after died; she also testified to 
the fact of the priqoner's mocking her, and saying that  he had laid 
IUfred cold. 

Dr. Hicks was then introduced, and testified that he was called to see 
the deceased about 9 o'clock cf the night when he  was killed; that when 

he arrived he found that  he had been dead some time; that he 
(301) examined the forepart of his body, and found three n~ounds, one 

on his neck. another m a r  the pit of his stomach, and a third on 
the breast. the two f i r ~ t  of which n7ere slight, and the last deep and 
calculntcd to produce death, and that i t  appeared to ha re  been inflicted 
with a dirk knife. This nritneqs testified further that  the deceased was 
a  lo^^, corpulent, strong-made, athletic man, about 40 years of age, and 
that when he a r r iwd  at the h o n ~ e  of the deceased the prisoner appeared 
to hare  been drinking. but vaq not drunk. 

The counsel for the State here announced that they had closed their 
testimony. and nould introduce no other witness unless it became neces- 
Qar;r to do so in conqequence of the testimony introduced in the defense. 

The  counqel for the prisoner then called two witnesses to prove that 
Mrs. Flowerq had given a different account of the transaction when 
examined before the jury of inquest. One of these witnesses, who acted 
a3 coroner. testified that on her examination before the jury of inquest 
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Xrs .  Flowers said that nhen she s a v  the chair raised and the knife 
drawn, she became alarmed, and turned and went towards the door, and 
],resently she heard a noise, as if something had happened, and, turning 
 round, discorered her husband going t o ~ ~ a r d s  the bed, oil which he fell 
;[lid soon expired. They stated, upon cross-examination, that  xhen Mrs. 
F l m ~ e r s  was m o r n  to g i ~ e  testimony before the jury of inquest she 
:tppeared to be gre~lt ly distressed, and l e r y  f e x  questions were put  to 
I ~ e r ;  and they both testified that she had always borne a good character, 
and they ~vonld belicx e her ~vlicn examined upon oath. 

Another witness, T'heophilus Barfield, a brother of the prisoner, was 
then called, and testified that Mrs. Flowers stated to him that  she did 
11ot see her husband kil!ed, having gone out of doors v h e a  she saw her 
husband raise the chair. 

The prisoner's couusel then introduced :rs v~itneszes Johu a i d  (302) 
Robert Flon-ers, $ 0 1 1 ~  of the deceased, ~ h o  attended the tr ial  as 
witnes~es for  the State. Robert F l o ~ ~ e r s ,  the elder of the tno, a lad 
16 or 17 year9 old. testified that  he mas not a t  home until late in the 
afternoon of thc dav u l ~ e n  the prieonn. came to his father's house; that  
when he went into the house l!r saw the priqoner sitting on a table with a 
gun in his hand ;  that he denzaniled the gun of the prisoner, who im- 
mediately delirered it to h im;  that  he the11 n7ent out of doors, and when 
he came back he  found the prisoner lying on :I bed; that  his father sent 
him to dram some liquor, and nhen he returned he found his father 
sitting in a chair near the door; that the priso~ier came tonrards h i i  
father. r h e n  his  father arose from his chair. took it up, and threw it 
towards the prisoncr, and it passed a little abore his head without 
touching him (arid hc helicr-ed his f a t l i ~ r  intendril to throw it over his 
head without striking him). and in doing so he staggered and fell, when 
thc p r i sone~  r u h 4  npov 11: 71 :md stabbed Iii111; that he did not see 
the prisoner havn ally knife ill hi< hand nhen hc first came tonard? him, 
and hc saw the prisoatr d ~ v  it from his pocket a t  or about the time 
when his fnther rniqed the chair, and the priconer rushed upon his 
father instantly that the chair was th rovn ;  that  immediately after his 
fntllcr mas stabbed, h~ got up  and writ towards the door, and the pris- 
oner follon-ed and ct;lhhed him again. and his father then went to tllc 
Ijetl and laid donn ,  :ind soon aftern-ards dicd; that  he did not see hi< 
mother ncsist his father eithei to qct up  from the floor or to carrp him to 
tlie bed. and thought, if -he had done 50. he would ha re  seen it. He 
testified, further. upon cmm-examination, that after his  father mas dead 
he went into the pard where the prisoner the11 waz. and asked llirn why 

had killed his fnther. to nhich the prisoner replied that if he did not 
clear out he should mid him off v i t h  cut throat. 

The coimwl t11c11 canllcd some mitne~qes who deposed to the 
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good character of Theophilus Barfield for integrity and veracity, 
(303) and closed their case. 

The counsel for the State then introduced James Manly, who 
testified that about a year previous to this transaction he saw the pris- 
oner have a pocket knife; that upon prisoner showing it to him, he told 
prisoner that he ought not to carry it into company, upon which the 
prisoner replied that there were two men whom he intended to kill, and 
that he would be damned if he would not do it if he had to be hung 
for it the next day. 

Allen Manly, another witness for the State, testified that about the 
Christmas before the killing, which was on the last day of January, 
7846, he was at  the house of the prisoner, who told him that he had a 
very pretty knife which he aished to show him; that he went into a room 
to get it, but so011 returned, saying that he could not find it, and he 
expected that his son had taken it off; and he said further, that he had 
gotten the knife for two or three men. Other witnesses were then called 
who stated that they mere at the house of the deceased after he was dead, 
on the night he was killed, and heard the prisoner aay repeatedly that 
he had laid Alfred cold, and that he manifested indifference to his 
death. One of these witnesses testified that before this transaction the 
prisoner and the deceased appeared to be friendly, and that the deceased 
was a cowardly man, but violent when drunk. 

I t  was proved by several witnesses that the prisoner and the deceased 
lived within a short distance of one another, mere upon terms of intimacy 
and in the habit of exchanging frequent friendly visits, and there was no 
evidence of any disagreement or ill-feeling between them at any time. 
Some other testimony was giren which it is ul~necessary to state. 

The prisoner's counsel admitted that if the testimony of Mrs. Flowers 
were to be taken as true, the prisoner was guilty of murder, but they 

urged upon various grounds that she was not to be believed, and 
(304) they insisted that the account of the transaction given by Robert 

Flowers was the true one, and, if it were, then they contended that 
the throwing of the chair by the deceased at  the prisoner was legal provo- 
cation; that the homicide was prompted by the prorocation, and the 
prisoner's offenre was thereby mitigated to n~anslaughter. They con- 
tended further, that at  the time the deceased rose up from his chair he 
and the prisoner mere upon friendly terms; that there was no evidence 
of any previous malice oil the part of the prisoner towards the deceased. 
and that none could properly be inferred from his subsequent conduct, 
especially when it was considered that he was then highly excited by the 
use of ardent spirits, and that, consequently, there mas nothing to show 
that the prisoner did not act upon the prorocation ~rhich he received. 
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The counwl fox the State. aftcr insisting that thc testiriiony of Xrs.  
Flowers was true. roxtended that if the case .toad alone upon the testi- 
mony of Robert Floxrcrs, there wa. no legal proxocation for the killing: 
that the t h r o ~ v i n ~  of the (ha i r  bv the deceased n a s  not, under the cir- 
~wnlstances, a legal ploxocutio~i; but if it  were. the prisoner did not act 
under its influence, t u t  acted from inalice towards the deceased, and this 
was to be inferred from his Imrguage and conduct towards the deceased 
after he canic to his house and up to tlie time of the fatal  dced, and also 
from his lariguage and conduct after he had killed the deceased. 

They contended further that the testimony of the Messrs. Xanly  was 
albo to be considered. not ill the light of threats towards the deceased, 
hut as sl~owi~rg. in comiection n i th  o th t r  circunista~ices, the motive bv 
which the prisoner was actuated when he killed the deceased. 

The court charged the jury upon the testimony of Robert Flowers 
that if tlie parties nere upon friendly terms u p  to aud at tlie time when 
the deceased rose up ,  laisecl his chair, and thren it a t  the prisoner, the 
thromine of the chair by the deceased IT as wch a T iolent a>sault 
as made it a legal provocatio~~, arid if the prisoner. then wt ing  (305) 
under the provocation. drew his knife, rushed upon the deceased, 
and stabbed him, the killing was not a killing upon malice, but upon a 
legal prorocation. and it would be the duty of the jury to ~ccluit  him 
of the charge of niurde:. :rnd find him guilty of ~na~l i luughter  onl). 
But the provocation co11ld not a ~ a i l  the prisorrer if they found that  he 
did not act upon it. but acted upon 111alice: and in avertairling his 
motive they had a right to consider his conduct tonards the deceascd 
prerions to the killing. and also his language and conduct subsequent 
to that event. 

That  the t e s t i ~ ~ i o ~ ~ y  of the Xanlys  did not show such ~nalice toward. 
the deceased in particular as made it necessarx for the prisoner to prove 
a reconciliation in order to prevent the presumption of malice coutinu- 
ing up to the time of tlie killing, according to the doctrine in M a d i s o , ~  
Johnson's rase, but the jury might consider it in coli~rection with the, 
other circumstances of the case, including the conduct and declarationp 
of the prisoner after  the death of Flowers, to show wliether the pri~onc.1. 
acted upon the prolocation or with m a 1' we. 

The prisoner was conricted of murder. -1 riiotion for a llew trial \ i l l -  

submitted because the court instructed the jury that t h e -  might consider 
the testimony of the Manlys, and also the testilnoriy ill relation to the 
language and conduct of the prisoner on the night of the homicide and 
after it was conimitted, in ascertaining whether l i ~  acted up011 legal 
provocation or upon malice toward.; the deceased. 

Motion overruled. Sentencc of dcatli prol~oulrcwl, : ~ u d  appeal b~ 
prisoner. 
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A t t o m e y - G e n ~ r n l  for t 7 1 ~  Stntc. 
R a d g ~ r  for defendnnt .  

(306) RUFFIN, C. J .  The prisoner lost no adrantage by not object- 
ing to the admissibility of the testimony of the Nanlys, as the 

c*ourlsel for  tlle State, i n  the opening, stated an  expectation to prove that  
the killing mas upon express malice. To that  purpose that  evidence was 
material, if the jury, from it and other circumstances, inferred that 
Flowers was the person, or  one of the persons, whose life the prisoner 
threatened; and i t  would be the stronger the nlore frequently the threat 
\:.as uttered and the greater the length of t imr throngh nliich i t  was 
repeated, as tending to show that the prisoner's mind had brooded over 
T.engeance, and that  he deliberately purposed to have the other's blood. 

But, after getting in  the evidence in that  W ~ J - ,  the solicitor, in using 
it before the jury, distinctly admitted tliat the threais wm not directed 
toward the deceased, and he could not well hare  conte~~ded otherwise, in 
the absence of any el-idelice of ill-feeling betwe~ii the p:wtics and after 
full evidence of the friendly relatiom tliat had subsisted betyeen them. 
He, however, urged that  though the deceased was not the object of them, 
those threats (amongst other things) "showed the motive by which the 
prisoner was actuated when he killed the deceased." A\nd i n  reference 
to that  position the court, after expressing the opillion that, according 
to the evidence of the lad, Robert Flowers, there was a legal provocation, 
directed the jury that  the testinlolly of the Manlys did not show malice 
towards the deceased in particular; hut that, uevertheless, "they might 
consider it,  in connection with the other circumstances, to &ow whetller 
the prisoner acted upon tlie pro~ocat ion  or with malice." Tlie question 
before this Conrt is whether that  direction was right or ]tot. We think 
it was imt, becalm that mas 11ot such el-idelm :IS would xuthorizc tlicl 
f i n d i ~ ~ g  that  the killing Jras upon inalice, a11d 11ot up011 the pro\ ocatioi~, 
and, therefore, that  it  wa3 erroneous to leale the point to the jurS on it.  

As the qucstioil coliw; before this Court, it is to be assuintd 
(307) that  Xrs .  F l o m m  was discredited, and that  the caw, a s  to  the 

incidents of thr  conibnt, ~ tood  11por1 the evideiice of tll!, ioir. Up'11 
rllat state of the case tlle court told t h  jury that there \\us legal yroro- 
cention which p l l i a t ed  the killillg to ~uanslaughtcr, p io~ ided ,  only, the 
prisoner acted on it.  If he did i~o t ,  tlien, illdeed, i t  followed that  the 
killing mas, in a legal sense, on iilalice against the prisoner, and 
amounted to  murder, as there was no c i rcumsta~~ce  of accident or neces- 
jity to excuse or justify it. Tlie essential inquiry, therefore, was 
whether there was ally inotive for the ii~ortal assault besides that  arising 
out of the admitted provocation. 

[Jpon tha t  questiol~, the rircmiistanrei tliat the prisoner was ap1)roach- 
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STATE 2). BARFIELD. 

ing the deceased when the latter rose from his chair. and that he did 
not, when lie threw the chair, toucli the prisoner, ~ i o r .  as  the ~ri tness be- 
lieued, intended to do so;  mtd that  the deceased in throwing the chair 
fell, and the prisoner rushed on him and stabbed him n.hile dovn ;  and, 
also, that  the deceased got up  and retreated, and the prisoiicr tllen pur- 
sued him arid continued to stab h im:  those circumstances, toqether with 
the prisoner's deportmr~lt  and language to the f:uuily of the deceased 
arid respecting the liomic.ide, \\ere rerv properly sub~tiitted to the jury 
as matevial to be neiglwd by tl~eili L I ~ ) O I I  the iltqui?y juqt meiltioried. 
Upon their n-eight legall., o r  as autliorizilty an inferelice uf fuct as to 
the state of the prizolier's heart a t  the time of g i ~ i n g  tllosc stabs, i t  is 
not our prorince now to give an opillion, a d  \ \ c  wish to be miderstood 
as carefully r e f r a i n i ~ ~ g  from the intim;~tion of one. f e only Iliean to 
say that  those xvere proprr subjects for tllc con~ideration of the jury 
1:pon the point before them But the instructioi~ added to thost. circuni- 
stances, this other, as also proper for their corlsideratioli on that inquiry, 
ilamely, that  a year bcforcl and also a niol~th before the homicide the 
prisoner declared his intention to liill t ~ o  o r  three men-it being 
a t  the same time admitted that  the prisoner had no reference to (305) 
the decea~ed, but that  he meant other Inen. Kow, that is saying 
that i t  I I I ~ J -  be inferred, notnithstandiiig n present suificient provocation, 
thst  the prisoner killed one person 011 cspress n i n l i c e a  lrevious design, 
or set purpose to do so-because :I year aud  a iuontll preiiously he de- 
clared that he had a mind to kill another perqon. 'The declaration of 
an intention to kill another certz~inly cannot stand liigllc~, ;IS eridence 
of an unproroked purpose to kill Flon erq, tlt:lli the actual ki l l i~ig of that 
other. If n e  suppov. then. that  the X a l ~ l y s  lind hem offered to prove 
that a year and a ~uontl i  before tlii; killing, t h y  h:ld .;ern thc priwner 
n antonlv stab a man to  clcntli, it  i.i cicar that evidclicc codd not have 
been receircd. The one transaction ~rnu!tl he entirely distinct froin the 
other. I t  would he altogether irrelevant to tlic point 71-hetller the pris- 
oner stabbed the deceased, and not leas so to the inquiry on wliat inotire 
did he stab him. I f  proved, i t  would, of itaclf. be 110 eridence of this 
killing, or the (pro aniv-ro 011 ~hic.11 tllc court could l e a ~ e  a case to the 
jury;  and i t  s~ou ld  be c q u n l l ~  inccinclusi~e, slid therefore calculated to 
lnislead the jurg, when left to them in  aid of other eridelico on those 
p i n t s .  It mould, i n  effect, be g i ~ i n g  the priauncr's general character in 
evidence against him, or, even worse than that, as this is particular evi- 
dence (which the prisoner nould not be prepared to answer) of an evil 
disposition towards certain persons formerly, as the foundation of a pre- 
sumption that  the prisoner afterwards killed ailother person ma10 anzmo. 
instead of having done so on an ilnlilediate provocation proved. 

I t  i e  true that there are cased in which the kill in^ i; ul111,tlrr. t l ~ o l l ~ h  



IS THE SUPREME COVRT. [29 

there was no intention to kill the dcceaserl in particular. Bu t  they all 
stand upon entirely different grounds from tlie present. The caqes 
alluded to are those in  which a person shoots a t  one man upon nlzlice 

towards him, and 11appens to miss hiin a d  kill another; or if he 
(309) lay poison for one, and another ignora~lt ly take it, and die;  or  

discharge a gun in a crowd, and kill some one, though not directed 
to any one in particular; or, with the intent to steal it, shoot a t  an  ox 
and kill a man ;  such cases are all murder. But ill cach of them thew 
is, a t  the illstant of the act done from which the death ensues, an  intent 
to commit a felony, and ail intent .to con~mit  i t  by that  very act. The 
law, therefore, holds the perpetrator responsible for all consequenceq 
which flowed from that  act, and treats him as if he actually intended to 
do what he happened, i n  the cxecution of that  purpose, to  do. But thi; 
rnan Flowers was not killed in any effort of the prisoner to slay eithel. 
of the other men against whom he had been harboring malice, as de- 
clared by him to the Manlys. The inquiry in this case was, therefore, 
the strictly limited one, whether the killing was up011 malice to the de- 
ceased. That  could not rationally be iliferred froin an  evil disposition 
towards other persons, however long and firmly cherished by the pris- 
oner;  and, therefore, according to our law of evidence, and mode of 
trial in criminal cases, that evidence ought not to have been received; 
or, after  i t  was received under the circumstances in this case, it ought 
not to have been given i11 charge to the jury as matter which tended to 
repel the presumption that  the prisoner, in killing Flowers, acted on the 
provocation which he  then received. 

PER CURIAM. New trial. 

(310) 
JOHN GILCHRIST. JR. V. ARCHIBALD D. McLAUGHLIN. 

1. The plea of ltberurn tenernenturn in an action of trespass q. c. f. admits 
the fact that the plaintiff was in possession of the close described in the 
declaration, and that the defendant did the acts complained of, raising 
only the question whether the close mentioned was the defendant's free- 
hold or not. 

2. In a controversy about boundary, the plaintiff may give in evidence a re- 
covery in an ejectment suit twenty-five years ago, by one under whom the 
plaintiff claims against the defendant, and the subsequent abandonment 
by the defendant of the land now claimed by the plaintiff. 

3. A plaintiff may recover damages for a wrongful entry upon his land by a 
disseizor, although he may not have regained possession of his land at 
the time of the action brought. 

4. Where a tenant claims by a disseizin, ripened into a good title by lapse of 
time, he must show an actual, open, and exclusive possession and use of 
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the  land a s  his own, ndvcrse ly  to the  t i t le of the  defendant. I t  must be 
known to the  adverse claimant or be accompanied by circumstances of 
notoriety. 

5. Where a person intends to place h i s  fence on a particular line, but acci- 
dentally places a small  part  of i t  on land claimed by another,  th is  will 
not be a possession adverse t o  such claimant. 

6. TVherr, in running a l ine,  another  known line i s  called for, a n d  the  distance 
gives out before reaching the  l ine called for, the  distance is to be disre- 
garded. 

~ P E A I ,  from ? d ~ c ~ n r o x n  Spring Term, 1847; Batt le ,  J .  
The facts on which the questions of lan. arosc in this case are stated 

in the opinion delirered in this Court. 

Iladger joy plaintiff. 
S t range  for. defendant .  

D ~ I E I . .  J .  This is an action of trespass q. r .  f l c y i t .  The pleas are 
" l iberum tcnementum" and "not  guilty." The first plea admits the fact 
that  the philitiff was in posacssion of the close described in the dec1ar:l- 
tion, and that the defendant did the acts complained of, raising 
on17 the question whether the close described mas the defendant's (311) 
frecliolcl or not. 2 Greenleaf Ev.. see. 626. But under the plea 
of "not guilty" the defendant may gile in evidence any matters mhic!i 
go to show that  he nerer did the acts coniplained o f ;  for example, that 
he did not enter the plaintiff's closi,; so he may shon- that  the freehold 
and immediate riglit of possession are in hiinself, or in one under ~vhorn 
he claims title; thus disproving the plaintiff's allegation that  the right 
of possession is in him. 2 Grecnleaf, 513. rnder the first plea, if it  
qtood alone, the plaintiff ~vould hale  had to  prore notliing but the 
amount of damages he had sustained; a i d  the burden of proring that 
the freehold was in the defendant (if the fact was so) lay upon lii~li. 
Under the other plea, not  gu i l t y  (the defendaiit inag plead double), the 
plaintiff vas  driven to the necess i t~  of sustaiiiing by proof the affir111:r- 
tive allegation in his declaration, that the defendant h~ (11, c and rnte i  i d 
llis close and built thereon his stablcs. 

The eastern abuttal of the close, as described in the plaintiff's declara- 
tion, is Watson's line. The plaintiff, to show liis constructire possessiotl 
of the place when the defendant entered and built his stables, began his 
evidence by exhibiting a grant made to John McFarland for 150 acres 
of land and dated 18 August, 1787. The first line of the patent ran to 
Smiley's corner (Gulledge's grant of 1774, or 5 ) ,  then with and beyond 
his line south 60 east 180 poles to a stake among three pines o n  TT7at- 
&on's l ine;  then with and beyond i t  south 35 ivcst 125 pole..; then north 
67 uTcst 184 poleq to the beginning. The plair~tiff thehn introduced a 
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deed, dated 30 December, 1816, .from A. Yicholson to h g u s  Gilchrist, 
for the same land and described by the same bouudaries. He then 
proved that *I. Gilchrist entered and possessed the said lauds up to his 
death, in 1834, when he devised it to his son James Gilchrist, who tool< 

it in possession. James Gilchrist conveyed the same land to the 
(312) plaintiff, John Gilchrist, by deed dated 20 January, 1840, who 

entered and posseqsed it up to the com~nence~nent of this action. 
The distance called for in the plaintiff's secorid line gives out before 

it reaches TTatson's l i w  as contended by the plaintiff; he, howe~er,  ill- 

sisted that he had a right to go to the IVatson line called for in his titlr 
deeds; arid he offered witnesses to prove that i t  had beeu so reputed and 
~nderstood for a long time. The defendant objected to parol evidcrice 
as inadmissible to establish where Watson's line ran, before the plaiw 
tiff had laid a foundatiou for such evidellce by showing some written 
document that Watson ever had a line for any land in that neighbor- 
hood, arid he insisted that the plaintiff should be nonsuited in case of 
his inability to produce some written document to that effect. The 
court, howerer, refused to nonsuit the plaintiff, and let in the parol evi- 
dence. We think that the defendant has no right to complaint of this, 
l~ccai~sc, independent of the plaintiff's right to prove a line of Watson 
C y  reputation, the court had 110 right to,nonsuit if the plaintiff was will- 
ing to risk a verdict against him. The defendant did not, however, rely 
vpon an error in that decision and stop his case. H e  proceeded and ex- 
hibited a grant for a 100-acre tract of land to one Tho~uxs Gaddy, dated 
in 1773, and a deed for the same lands from T. Gaddy to Alernnder 
Watson ,  dated in 1776, and thus, himself, showed a line of Watson ar 
called for. Both parties then admitted that the call for Tl'ntson's line 
in the plaintiff's title dteds must be the western boundary line of the 
Gaddy grant. And where that western line ran, or lay, was the bone of 
contention between the parties. 

The plaintiff insisted that the red dotted line designated as X. PIT. Y. 
nas  the true Watson l i i~e ;  and the defendant (who had married Wat- 

~011'9 daughter, and had purchased of him the two tracts of land 
(313) mentioned on the plat, to vit ,  the Gaddy grant of 100 acres and 

the Alexander Watson grant of 250 acres) insisted that the black 
line, desigiiated a s  running from black 1,. to 2, was the eastern boundary 
of the John McFarland grant, and was the western Zinc called for in 
the plaintiff's decds. I f  his position was true, the locus in quo mould bc 
the defendant's freehold. The land had been granted, and if the stable. 
mere within the bouudaries of the plaintiff's title deeds, then the long- 
vontinued adverse possession of the John McFarland land, from 1816 to 
1843, under color of title, would bar McFarland and his heirs, and give 
3 good title to the plaintiff. The plaintiff proved that he had cleared :I 
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field of 30 or 40 acres soon after he  purchased the land in 1840, up to 
within 80 yards of the stables, and they n7ere built by the defendant ill 

1843. The defendant then proved that he had a field, and had con- 
tinued in possession of it,  claiming under tlic color of title he derived 
from W a t s k ~ ,  for more than .even years. 

H e  p r o ~ e d  that his field extended vest of tlie red dotted line S. I;. 
T O  repel the force of this testin~oiiy, the philitiff offered tlie record of 
an action of ejectn~ent n-hicli had been brought bv ,bigus Gilchrist, as 
lessor of the plaintiff, against the drfendant, ill 1819 or 1820, i n  conse- 
quence of a controversy that then arose bet~veen them about the said 
boundary line, in rvhich there rras a r-erdict mid j u d p e n t  for the plain- 
tiff. This eridence was objected to by the defendant, but Tras admitted 
by tlie court. TTe think that  the judge did right in admitting the evi- 
dence for the purpose for which i t  was offered in this case. The  land 
was described i n  the declaration in thar suit in the same manner as it 
is in the present declaration, and in the grant to McFarlmid; and or1 
the recovery by Angus Gilchrist, the present defendant abandoned the 
land on the western side of tlie line S. Y. as having been recovered in 
that suit, upon the ground that  N. I'. was the boundary between 
the parties, or, a t  least, the plaintiff so contended, and it was a (314) 
proper question for the jury whether the defendant had ro ,?ban- 
doned, and, if so, for ~vliat reaqon; fnr it would be an a r p ~ ~ i c n t  for tlif. 
plaintiff upon the question of boundary if tlie d r f e n d ~ n t  had :tdmitted 
as f a r  back as t~vcnty-five yearq that tlie bnundarv n a s  in truth as t h 3  
plaintiff now claims. X o u ,  to t11:rt c11d it n a s  material to g i w  in evi- 
dence the record of the former snit. in ordcr. to show for. -\r.l~:~t land axid 
by what boundaries the recorery there n-:is, and thui  satisfy tile jury of 
the defendant's reasons. imme4i:rtel- after that  trial, for reniovinc 11i~ 
fence and placi~lg it rvliew he did. 

The  defendant coiitel~dcil that the plaintiff coilld not n~ainta in  thi.: 
:~ction, t l ~ o u g l ~  he had establiqhed his: title up  to the red dotted line 1. 1'. 
becauic lie had not pitined posswsion of the l o ( 7 f s  in yrio at thc date of 
hi5 11-rit. Tho court said that this action might be mai~itained for thc 
first entry if the plaintiff had n c.onstlvctire posswsion of the locus R T  

the tinie the rr~ronpfnl c ~ ~ t r y  of the defendant x r x ;  made, although hc 
had not regained poisesqion at thr date of the nr i t .  We concur in thiy 
opinion, and hare  given 0111- reawns in S m i t h  1 . .  T n q r n m ,  n n t r ,  17.5. T h t  
&fendant also insifted t l ~ t  a (  tlir t i~ i i r  t11v act comnlaincd of n7as com- 
lllitted he was as iiiuch in p o s s e ~ ~ i o n  as t l i ~  plaintiff. The  court charged 
the jury that  if tlie t lefn~dant.  r hen he removed his fence. after thc 
trial in tlie ejectment, intended to p l a c ~  it on the red line 1. Y., so as 
not to inclose any land ~ e s t  of that  line, but did hy mistake phce  it so 
:is to include a part of the land wrst of that line, i t  n-ould not a ~ a i l  tt, 
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give him possession up to the line II. I., even if that was the boundary 
of the Watson grant of 250 acres. We see no error in this part of the 
charge of his Eonor. Where the tenant claims by a disseizin ripened 
into a good title by lapse of time, he must show an actual, open, and ex- 

clusive possession and use of the land as his own adversely to the 
(315) title of the defendant. I t  must be known to the adverse claimant 

or be accompanied by circumstances of notoriety. 2 Greenleaf, 
5, 557. If the defendant intended to place his fence on the line and to 
abandon all the land west of that line (which was a question proper for 
the jury), then the accidental circumstance that the laborers in erecting 
the fence placed a small part of it west of the line would not satisfy the 
requirements of the law that the defendants's possession west of that 
line must be a d ? v ~ w  to the title of Gilchrist. Gwen,  v. Harman, 15 
IN. C., 158. The defendant insisted that the plaintiff must stop at  the 
termination of his distance, and then his eastern line mnst be the black 
line L, 2, as there mas no evidence of a Watson line in 1787 or at any 
period anterior thereto. Where another known line is called for, and 
the distance gives out before reaching the line called for, the distance 
is to be disregarded. The defendant is mistaken when he says there is 
no evidence of a Watson line in 1787 or before; for Watson purchased 
the Gaddy tract of land in 1776; and the lines of that tract after that 
date were called Watson's lines, as we learn from Watson himself, in his 
survey of his grant for 250 acres, surveyed 10 November, 1785. I n  that 
survey the lines of the Gaddy land are called Watson's lines; and 
whether this evidence was furnished on the trial by the plaintiff or the 
defendant is quite immaterial. The defendant insisted that the line 
H. I. was the western line of the Watson grant of 250 acres, and that 
he had been in possession for more than seven years of the lapped part 
before the plaintiff took possession in 1820; and he contended that his 
seven years possession under Watson's grant gave him a better title to 
the locus in quo than the plaintiff. 

The answer to this portion of the defense is that the seven years pos- 
session by the defendant of the lapped part could not k made out with- 

out resorting to the possession of the very small part of the 
(316) land that was by mistake included within the defendant's 

fence when he in fact intended, as the jury had found, to 
place it on the red line. That possession of the land by the defendant 
inside of the fence west of the red line was not an a d ~ w r s e  possession, in 
the opinion of the judge and jury; and a seven years possession (not 
adverse) never ripens the tenant's title into a perfect title; for an ad- 
verse possession is one taken exclusively and upon a claim to hold as his 
own against the true owner. 

We cannot discowr ariv error in the decisions of the judge, unless it 



~riay be the adinission ill evidcnce of the judgment aud execution against 
,John McFarland: i f ,  indeed, that be an-error. The  title deeds exhibited 
hv the plaintiff, begil~nirig with that from Nicholsoil, and the evidence 
of the contiiiued possession from 1816 up to this time, gave him just a. 
good a title without the judgment and execution as with them. They, 
therefore, were ininlaterial to the plairitiff's right to recover in thi- 
:letion; and, being so, i t  is not necessary that we should decide on their 
d i d i t y ,  as  their admission in el-idence by the judge was in~n~a te r i a l ,  
and, therefore, founds no proui~d for a new trial. 

PER CURIAX. S o  error. 

C'ited. L o f t i l ~  1 , .  Cobb,  46 S. C., 412; 12ogc~s  1 % .  Ratelif)', 48 N. C.. 
2338; Mode  v. Long .  64 N. C., 435; Maczc.el1 1 % .  Jones ,  90 N. C., 327; 
Smith v. Headr ick ,  93 N .  C., 213; X i n g  v. I V ~ l l s ,  94 N. C., 352; ill(-- 
Lean  v. Smith, 106 N. C., 179; Hil l  I,-. Dalton,  140 N. C., 1 3 ;  Loclcleor 
1 % .  Savage, 159 X. C., 238; B e l k  c. Bance, 165 N. ('., 675;  JfcCaskil1 1 . .  

T,umbrr Co., 169 S. C., 26. 

J A M E S  L E M I T  l o  r m  USE oF BURTON HATHAWAY v. J O H N  F R E E M A N  

When a sheriff returns that a writ came to his hands "too late t o  execute," 
the writ having been delivered to him more than ten but less than twenty 
days before the term of the court, he is liable to  the penalty of $500 pre- 
scribed by the statute, Rev. Stat., ch. 109, sec. 18, for making a false 
return. 

APPEAL from C'IIOWAS Spring Term, 1847; Caldzcell, J. 
This is a n  action against the sheriff of Bertie for $500 for making a 

false return of "Too late to hand to execute in time" on a c a p i c ~ ~  ad 
raspondendurn sued out from the Superior Court of Choman by James 
Lernit to  the use of Burton TIr. Hathaway against TVilliain R. Capehart 
and George W. Capehart ;  and was tried on uil t icbit  The writ 
was delivered to the defendant se~enteeli days before the term to which 
it was returnable, and the return was made in the defeiidaat's name by 
tiis deputy. Upon evidence of those facts givm on the part of the plain- 
tiff, the defendant insisted that the plaintiff could ]lot recover, first, be- 
cause he had not given evidence that eitl~c'r of the Capeharts was an 
inhabitant of Bertie or  IT-as in that  county while tllr dcfendant had the 
writ ;  and, secondly, because tlic writ was not delirered twenty days be- 
fore the sitting of the court. A verdict was taken for the plaintiff, with 
lcave to  the defendant to 111ove to set it aside and enter a rlo~isuit if for 
either of those reasons the law was agaiust the 1-~laintiff ; and afterwards 



the court, on motion of the defendant, did set the verdict aside and Rare 
jud,pent of nonsuit, and the plaintiff appealed.' 

I Iea th  for plaintif f .  
A.  Moore for defendant .  

(318) RUFFIK, C. J. I f  Hathamay had sued the defendant for not 
executing the writ, or for a false return of n o n  est inventus ,  ii 

nould have bee11 incumbent on him to allege and establish that  the de- 
fendants in the writ were in the sheriff's county. B u t  that  circumstance 
has no application to an action for the penalty for such a return as this, 
which falsely alleges that the mrit came to hand too late to be executed 
-even if the defendants therein mere in  the county. 

The  case, therefore, depends on the second point made on the trial, 
which is the only one which is argued here. 

The act of 1777, ch. 113, sw. 14, provides that  all writs in the Supe- 
rior Courts &all be executed a t  least trn days before the beginning of 
the term to which they shall be returnable, and that  process executed a t  
any other time shtill be adjudged void on the plea of the defendant. Rev. 
Stat., eh. 31, see. 53. The act of the same year, ch. 118, see. 5, enacts 
that every sheriff shall execute all writs to him directed, and make due 
return thereof under the pei~alty of £50 (fixed a t  $100 in 1821) for each 
neglect, where the process is cleli~ered t z w n t y  d a y  before the sitting of 
the court to which i t  is returnable, to be paid to the party grieved, by 
order of the Court on ~ l ~ o t i o n .  The section then proceeds: "And for 
every false return the sl~eriff s l d  forfeit a ~ l d  1)ay f iO (raised to $300 
in 1836), one nloic>ty t h e r c ~ f  to the pa1 ty grirred and the other moiety 
to him or those who will sue for the sarrlc, a i d  be, moreover, liable to 
the action of the party griewd for daniqyq." Rev. Stat., ch. 109, sec. 18. 

In the first place, i t  seems clear that the return is false; for  the writ 
\:.as d e l i r c ~ d  in tinie to give the shcriff seven clear days in  which he 
might hare  served the writ. I t  did ?-rot ('come to hand too late to  exe- 
cute i f ~ t .  Indeed, the defenda~lt's counsel admitted tha t  an  action 
would lie on this return for the party grieved for his damagcs. H e  con- 
tended, howerer, that  the penalty was not given in such a case, but that 

the correct exposition of the act is that, as the first clause gives 
(319) the amercement for not i n ~ k i n g  any retiirn only when the mrit 

has been delivered twenty days, the second clause gives the pen- 
alty for the false rctur~r of only wcli a n r i t  as that  before specified, that  
is  to say, one de l i~e red  tvellty days. But tlic la~lguage of the two parts 
of the section doe, not bear out that constr~~ction.  The  arilercen~ent ii 
given expressly, and only, for not returning a n r i t  that  had been delir- 
ered twenty day5 :it Icaqt. The succeeding rlauqe, which gives the pen- 
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altp for a false return, is not thus exprewlp restrained to a rm;t t h t  
had been thus long delivered; nor does it 1l.e the words "sucli rvrit" o r  
any other term of reference to the precrding pro~-i.io~i. But in the most 
enlarged 13hra.c it dwlarec: that f o r  r i%r rz /  f d s ~  rct~rr 17 the iheriff \hall 
incur thc forfeitwe. I f .  h o w r e r ,  thn t ~ o  cases, of nlnking no r . c > t n ~ ~ ~  
and of making a false retnrn, .too4 on the wine reasons, the Court. ili 
order to effectuate the appucii t  lcg is la t i~e  inter:tion, would probably 
feel authorized to restrain, hy construction, the general ternic: used rc- 
specting the falee return to the particular caw btfore specified, of a w i t  
delirered tnentp  da-9. But the t n o  dntics are w r y  different. Tt T:IC 

TI-ell understood that sheriff? could not return ~vr i t s  to rnriouc: courts ill 
distant parts of the State if the parties rTere at liberty to put them intn 
his hands up to thc last day. Therefore, the Ian* does not gire an amercp- 
rnent to one who r i l l  not return it. Rut  no such reason applies to :\ 

false return;  for  the fault in that cnse is altogether on the part  of the 
officer. H e  may not be obliged to go to the court or  return the writ-at 
lcast, not under pain of mnerc~ment. But  if hc does go there and under- 
take to retnrn the ~vr i t ,  lie ought to return it truly. There is 110 reason 
xhy  he should not. I f  he had serred the ~ r r i t ,  ar he might, ,urelr the 
law, although it rr ould riot impose a fine for not  returning it, ~voulil r~ot 
leave it to hiin to rcturn cc'pi r o ~ p u s  or i c o i ~  ~ < t  ~ t c r ( n t i 1 5  at his optio~r. 
The  act rlexer 11:eant to confer the p r i ~ i l e g ~  of falc:e1100(1 il: any 
cnse, though ill some casci i t  ~ o i ~ l d  ~ o t  fine for not ~tiukiiig a (320)  
return. Therefore, there is rlo ground on nllich the court is  at 
liberty to clisregarcl tlie words of the statute 1). holding that the foi- 
feiture is  not incurred by "(31 ery" f a l v  reiurli. 

Some doubt n-as a t  first entertnincd n l ~ c t h e r  thi? return of "too late 
to hand" v a j  in its nature sucli mr ansrrer to the mrit as to anloui~t to 
one of those rbturni nhich the Legislature liicant. But upon conqider:~- 
tion n.e tllinli it is. It ih a recop~iized wturli, :nid 11:ic: long been. Coill. 
Dig.. Return D. 1, 11'. 2, X. I f  fnl-e, it  norks n 1:rejudicec to the partv 
like other false retnrris. Indeed, o~ ic  of the objects of the St. 13 Ed.  I.. 
cli. 30. \ \as to  g i ~ e  a reinedy for fal-elv ni:~liiug t l~ i z  return of Tarde. 
A f t w  reciting that &riff, nil1 not retun1 n r ~ t - ,  mcl also tha t  they 
icturll tlicln falsely. it  proride; that "suc~h as do fear thc malice of 
-herift's c:Elall dt,lir er their nr i rs  ill the open co~u l t r ,  aiid illar t:ikr of 
tbc sheriff or under-sheriff a bill. ~ l i e r t i l i  tllr 1~:1111('. of tbc d t i i ~ : ~ ~ i i l : ~ i ~ t .  
: l i d  tenants mentioned in the n r i t  sliall btx contnilird, :rlitl that t l ~ c  .c<rl 
of the slicriff or ul~der-shcritt' -ll;r!l he slut t o  illc b;ll for a t e s t i~~ iun \ ,  
:md that iiiention s1i:dI be ~uaclc of tlw d: i~  of ilc1i~c~railc.e of the nri t  ; 
:<nd th:~t  if the sheriff n ill not returli vr i t ,  dclir cred to him, and it be 
:'ouiid b. ir~quest before the p r t i c s  of aszizt that tlrc \wit  \\a. delir- 
cared to 1lii11, then d:!mnee- ~ l i a l l  1)e aw,irdctl to tlit plxintiff or dcft~rril 
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ant"; "and by this means," i t  is added, "there shall be remedy when the 
sheriff returneth that the writ come too late, whereby he could not exe- 
cute the King's command." So i t  appears clearly enough that this is 
one of those false returns anciently complained of as being made by the 
malice of sheriffs, and remedied by act of Parliament. Other parts of 
our act of '77 which require the sheriff to mark on the process the day 
he receives it, and giving the forfeiture and damages for a false return, 
have the same purpose. I t  is said, indeed, by Chief B a r o n  C o m y n s  that 

T a d e  is not a good return upon a capias ad respondendum. H e  
(321) cites no authority for the position and assigns no reason for it, 

though, doubtless, i t  may be received as law in England upon his 
authority alone, and the reason may lie in the nature of that writ there. 
But as by our statute i t  is expressly made the leading process, and the 
day of its delivery is to be marked on it, and a time is limited for its 
execution, it is, we think, within the meaning of that part of the act of 
'77 which makes i t  penal on the sheriff to make a false return of a writ. 

The judgment, therefore, must be reversed and judgment entered for 
the plaintiff according to the verdict. 

PEE CURIAM. Reversed. 

Cited:  Lernit v. Mooring, 30 N .  C., 314; Hassell v.  Latharn, 52 
N. C., 466; Harrell  1.. Warren ,  100 N. C., 265. 

THE STATE v. GEORGE, A SLAVE. 

1. The acts and declarations oi an accomplice are evidence when they are 
part of the res gestce, and done in furtherance of the common design. 

2. But to make the acts or declarations of another evidence against a prisoner, 
a conspiracy or common design between them must be established. 

APPEAL from GRANVILLE Spring Term, 1847; M a n l y ,  J. 
The prisoner was separately tried upon an indictment in which he was 

rharged as principal and Mary Meadows as accessory before the fact 
with the murder of James Meadows. I n  the course of the trial a 

1322) witness for the State, having been examined as to some other 
matter, was then interrogated by the solicitor for the State as to 

the acts and declarations of X a r y  Meadows tending to show hostility to 
her husband and an intention to cause some great bodily injury to be 
inflicted upon him. This was objected to by the prisoner's counsel, but 
the solicitor stating at  the same time that he then intended to call wit- 
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riesses to prove a conspiracy between Mary Meado~vs and the prisoner, 
it was admitted by the court. 

Evidence was then introduced to show a guilty connection between 
the prisoner and 3Iarp Meadoms, which it is not thought necessary to 
repeat. 

I n  another and subsequent stage of the cause, after a recess and be- 
fore recommencing the examination of witnesses, the prisoner's counsel, 
addressing the court, remarked, they supposed it was unnecessary to 
repeat the objection already made to evidence, to which the court replied, 
it vas  deemed unnecessary; that objection would be considered as made 
t~ all testimony of the same kind. I f  they desired, however, to make a 
point as to the admissibility of other evidence upon other grounds, it 
ought to be mentioned. 

S o  exception is taken to the instructions given to the jury. There 
was a rule for a ~ C T T  trial on account of improper testimony. Rule dis- 
charged. Judgment and appeal. 

Attome?/-Grneral  for t h e  State .  
Badger ,  E. G. Reade ,  and  Gillarn for defendant .  

NASH, J. The prisoner is indicted, together with Mary Meadows, for 
the murder of James Xeadows, her husband, the first as principal and 
the second as accessory before the fact. The prisoner was tried alone. 
On the trial a witness was called to state "acts and declarations of Mary 
Meadows tending to show l?ostilitp to her husband and an inten- 
tion to cause some great bodily injury to be inflicted on him." (323) 
Objection being made on behalf of the prisoner, the prosecuting 
officer stated he intended to introduce witnesses to proTe a conspiracy be- 
tween the prisoner and 31ary Meadows. The evidence mas admitted by 
the court. W h a t  these acts were, or what were the declarations of Mary 
Meadows, the case does not inform us, any further than that they tended 
to show the state of her feelings towards the deceased. An accomplice 
is certainly a competent witness, either for or against a partner in the 
perpetration of the offense, if he be not a party to the record; and if he 
be, his declarations will be heard, under certain restrictions. A simple 
bald declaration  ill not be receired unless it be, in itself, an act; as in  
treason, to make it &videnee, it be accompanied by an act of which it is 
explaqatory, for vhich act his accomplices are responsible; and the 
declaration must be a part of the res gestcc, and be done in furtherance 
of the common design. FUT Co. v. Uni ted  States ,  2 Peters, 364; Good- 
ing's case, 12 Whe., 460; 1 Phil. on Er. ,  414; 4 Haw. P. C., Book 2, 
ch. 46, sec. 34; C a b i n ~ s s  7 % .  X a r t i n ,  15 N. C., 110; 1 Greenleaf Er., 345; 
P. v. Poll ,  8 N .  C., 4-12. The declarations and actq of Nary Meadows 
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had none of the qualities rendering t h ~ r n  evidence against the prisoner. 
The  acts, as f a r  as the case discloses, were not such a. he 7l7as answerable 
for, nor lwre they done in furtherance of the common dejign, to  wit, to 
murder James N ~ a d o ~ v s .  They TTerc descriptil e, simply and entirely. 
of her feeling., toward? her hnsband, ~ ~ i t h o u t  po iu t i r ?~  in the most re- 
mote manner to the prisoner. For  this reason, i f  there was no other, T 
should send the case back to another jury. 

But  there is another and still more for~~i idable  objection to the 711s 

taining of the verdict i n  this casc. The  prosecuting officer, when h~ 
offered in evidence the>e acts and clecl:~r:~tici~s of Mary Xeado~vs. 

(324) was stnsible that  at that  state of tlic casc they mere not admissi- 
ble; to make then1 so, he declared hi< ilitc>lLtion to prove a con- 

spiracy, and it is to be presumed such a con.;piracy a3 would authorize 
their introduction. The prisoner mas on tr ial  for the murder of Jameq 
Meadows, and the conspiracy to be proved was one to effect that  crime; 
and so the court must h a w  understood it. Does the ccue show that crny 
conspiracy was proved? I t  states, "that evidencc was then introducecl 
to show a guilty connection, aud that i t  was not thought necessary to go 
into particulars." Tt appears that after the introduction of this testi- 
mony the court took a recess, and upon resuming the trial the prisoner'5 
counsel renewed his motion, or, rather, informed the court that  he had 
not abandoned it, and the evidclice was not withdrawn from the jury. 
Whatever doubt rniyht rest upon the admissibility of the acts and decla- 
rations of Mary Meadows, as proved, coupled x i t h  evidence of a coil- 
spiracy, to my  mind i t  is perfectly clear that, as the case appears here, 
they were not admissible. The words "guilty connection" have no dcfi- 
nite meaning as descriptive of any p r t i c u l a r  offense. The combination 
of a parcel of smusglers is a guilty connection; so to rob, or  to commit 
::n assault or  battery, or to strike for hiqher wages, all these are guilty 
connections, punishable by law. Bu t  the words, i n  common parlance 
.\hen applied to a man and woman, mean a carnal connection. Tf A. 
charge TI., a noman, ni th  haring a guilty connection with C., ninety- 
nine men out of eJery hundred will understand it as a charge of incouti- 
nence on the part  of B. And if the words were introduced into a decla- 
ration for  slander, ~ v i t h  proper arermeuts, no jury would hesitaie to 
hold them slanderous. And me are required to hold that  these vague ex- 
pressions show that  a conspiracy to murder James Meadows existed be- 
tween the prisoner and X n r y  Meadows, for i t  is  the only ground upon 
which her acts and declaratioils were, or  could be, held admissible. I t  is 

precisely as if the State, after promising to prove the existence of 
(325)  a conspiracy, had offered no eridence of it. I n  such a case i t  

cannot be denied tha t  the admission of the declarations would be 
illegal and erroneous. The State did not redeel11 its pledge; it did not 
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in so decidillg tha t  it mas, n-. we ~ n n > t  nr~derstnnil fro111 the  case a. seiti 
liere, committed :1r1 e r ror  in  l a v .  I t  i q  iio a n - n e r  to s n r  t h a t  such ronlrl 

l iarc  b w n  c~virle~lct-. amil ls t  Ili111. T h e  c:lsc zt;ltc.; that  "it is nilnecBc.s~:il'\ 

oocr iti tlic cx-e. I c3:,iinot we  to \vh:rt pur l~o-c  01. effect. T o  m y  npp1.1~ 
heliqion, the p r i w w t .  li:i\ oznitrcd nothizlq i t  c o n c ~ ~ ~ e d  h i s  irrterest to 
state. I f  a hill of e iccl j t~onq docs not qtate correctly t h  ~ l l u t t r r  excepteil 
to, the  judce is  ~ i o t  k)~1111it1 to  s i ~ i i  i t ;  o t l i e r ~ ~ i r e ,  he i \ .  I Ie re  he has 
signed i t ,  and n e  11iu.t cotlsider i t  :r.s qtnting all  Illat vns  ilcce;.;nr,v. It 
1. fu r ther  <t:itcd ill ti1c1 r : w  tha t  the prisollcr did not coliiplain of the 
c*h:lrge. S o ;  the  c o ~ i i ~ ~ l a i ! i t  i-  t11~1t the tleclariltio~ls of M a r r  J1e:tdonq 
\yere admit ted n itllout proof of tlie existence of a coi~,piracp, which 
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alone could legdize them; a d  this appears upon the face of the ca-e. 
I have little doubt that  much more naq prol ed a: tlie trial, upon thih 
particular point than is stated in the c a v ,  hut I must decide j t  as it 
i s ;  I cannot look out of the hill of exceptioi~s. 

When the declarations nere firqt offered they nere objected to, and 
11 hen the gnilty col~r~ection rras proved the motion to reject them was 
again r e n e ~ ~ e d  in snhstance. V h a t  more the priwner could do I cannot 
perceive. I t  appears lo me he did all, through his counsel, i t  was 
necessary or proper for him to do to bring his objection before the 
court. I t  surely n a s  not wcessary for him to aqk for an instruction 
from his I-fonor that thebe acts ;ind declaration- of Mary Meadows were 

not evidencc against him. Hi s  Honor had already decided that 
(327)  they nere. I cori~idw the declarations and acts of X a r y  Head- 

oms as given to the jur) ~vithout proof of any conspiracy between 
her and the prisoner, and in this there was error. 

I n  my opinion. the I)riqonw i3 cntitled t o  a ccnire de no!  o .  

I)alv~m. J .  A\i to the pri.oner's liability to bc affected by the con- 
fessions of others, i t  map be remarked, i n  pelieral, that  the principle 
of the law in civil and criniinal cases is the *ame. Ia civil cases, when 
once the f ~ ~ t  of agency or partnership is eatnbli.hed, every act and 
declaratio~l of one in furtl~erancc of tlie common bnsiness. and until its 
comple t io~~,  ;. dtenied the act of all. And so in cases of conspiracy, 
riot, or otlier crime, perpetrated by qereral persons,  hen once the con- 
spiracy or combination is established. the act or declaration making a 
part of the res qestw, of one c'onspirator or acconiplice in the prosecu- 
tion of the ente~yr ise  is considered the art of all, and is evidence against 
all. Each is deemed to a swi t  to ,  or commend, what is done bv an? 
other in furtherance of the common object. Rut after the common 
enterprise is a t  an end no one is by any subqequent act or 
r?eclaratioli of his onn,  to affect t l ~ r  others. 1 Greeuleaf EI ., 233 ; 
S. a. Poll ,  8 S. C., 4-16 ; 2;rcitcd Stntcs  r .  ( iooding,  12 Theat . ,  459. 
3 Peters, 338; 2 Stark. Ev.. 232, 237;  Roscoe 011 Er., 60. The State 
had, first, to establish a conspiracy bet~veen the prisoner and Mrs. Xead- 
ows to murder &ado~i~.  before anv eridence of declarations of hers nere  
admissible against him. The c a v  states that  evidence was introduced to 
show "a guilty ron?wction betmen the priqoner and N a r y  Xeadoas,  
n-hich i t  is not thought necesinry to repeat." IT~IT. then. can Tve see, 
o r  say, that any collcpiracy e lcr  existed b c t ~ e e n  thr prisoner and Mary 

Meadows to "niurder the deceawl or to do him some great bodily 
(3") harnl?" ".I guilty connection-what about 2 TVhat do these words 

mean? I must confess I cannot tell. I cannot sap that  a com- 
bination or consp i r ac~  betvwen them to kill thc ilrcraqed i;: the plain 



meaning ut tlie afoleaaitl v o r d s ;  m d  n i thout  :I cornb~nat ion or  cull- 
,piracy h e t n w n  tlie p r i i o w r  alltl X a r y  1 I e a d o w  to kill o r  do some 
great  bodily 11:1rn1 to the  Ll~crnqcd, tlie acts o r  tl(.cl:~r:~tiotic of l f a r ~  
11endoxs re1::tillg to t h t  *nbjcct could not i a n f u l l ~  I I ~  g i ~ e i l  i n  evidence 
n g i h s t  t h e  llrisoncr. 'I 'l~c prikoiicr i ~ i o \ e d  for  :I lien t r ia l  becanbe the 
court permitted the tleclnrations of X a i y  X e a d o n s  (ni t l iout  oath or  
ally o p p u r t ~ ~ n i t ~  of clo.\-exaliiination) to be g~\c>l l  in cvidence ngainsr 
him. T h e  S ta te  iq)hecl t l u t  tliere naq ' 'c~;dc~icc. i ~ ~ t ~ o d w e t l  to zliou 
a qi111i1j  L O ~ J I I P ( ~ L U I L  bet\\l,c.ri you a r d  hrr." Cali th i+  ,lnqner be a satis- 
faction of tlie 11re~;on. r ~ q ~ ~ i i e n ~ e n t s  of the l a ~ r  before acts o r  declara- 
t i o m  of otlleri :lie ntlrni-qibl? 2.q evidence tigainst :I prisoner ! 1 think 
not, and an1 of opir~ioii t h t  : liem tr ia l  ~l ionl t l  be pr:mteci. 

It is said t h a t  i t  was the  pri5oner ~vl io t e n h e d  the  bill of c~sceptione. 
and  i t  was h i s  du ty  to state the  fact (if i t  11 a. a fac t )  that  the cleclnra- 
tions of M a r v  Xeadon-s n e r e  admitted i n  eridence ap1in.t 11in1, whelk 
110 combiilatioil ?uetv:wn her  and  hinl to kill  the deccaqed had  been 
established. And.  I :I&. if he  has  not clone w .  I f  there h a d  i n  fact  
been a cc~libinatiorl to ki l l  l)ro\eli 011 the trial.  t h c ~ i  the jndge ought to 
h a ~ r e  refused to sign this  bill of e~cept ions .  

REFFIN, C. J. 1 th ink  there ought :I I be a i . 6  I i e t l r  n o r o  upon the 
ground, simply, tha t  the  acts a ~ i d  decl , i~ <\ l ions of t l ~ e  wo111:111 uliicli weie 
$1 en i n  eridence a re  not of such a natlili ,IS cnn affect the  priioner. To 
inake the  act< and decl:lratiolLs of one person thoqe of :mother, o r  to  
allcm them t o  operate ngninst another, i t  must appc,ar t h a t  tliere was :I 

common interest o r  11nrpose Iwtneen tllem: 11s applied to the case 
before 11.. tha t  there n:iq n coi l~pirncv to 1mrtler the deceased. ( R d ! ) )  
fornied bctn-ecn his  X I ~ P  mlcl the  priuolier. B u t  tha t  1s not all  
which ought to :Illpear. Uefcre the  acts o r  deciarations of one of tlie 
co~l.;pirittorq can l?c rewi \ed  against another it liiuct be showu tha t  t h y  
v e r e  acts done and d e c l : ~ r a t i o n ~  nttered ill t 'urtlleianc~e of the  colilrnoll 
design, o r  i n  execution of the  con-piracy. Tl i ry 1111ist he acts and dccl:w 
:ition; of Ihc one tha t  n-ere nutliorized by the other, o r  w c h  a s  bcc:irw 
I l e r c w r y  in tlle pxcecnt ion of the joint busill(- or csrin~in:ll c011y)iracy. 
It ha-. indertl. I~e11  11clcl iii thi. S ta te  that  the d c c l i ~ ~ : ~ t i o l ~ k  of one of thcz 
partie;, 11111ew l h e r  : I ( T O I I I ~ ; ~ I I \  :I(?', G O  a. to ~ o n ~ e  ni t l i in  the  mlt> of 
p i s  yes y ~ t u .  V:III oiil\ I N  I C C C ~ T ( ~ ~  :lgninst Ili~liielf.  iq. 2'. 1'011. cS 
S. C., 4.12. Bnt .  ~ i d l l ~ i t t i l i ' ~  tli:~t to he too itrict :I rule, n o  caw ha. 
rarrietl the  tloctriric f~ir.tlic1 t l ini~ ha.: Iwen jui t  mcntic~nc~l ,  that  iq, that 
the  act< :11it1 t l t ~ t l n ~ : ~ t i o n ~  l ~ l i ~ i t  1-w w t h  :I, relate to thc colu~non businc.. 
( l r  purl)we.  :111(1 i l l  fill ~ ~ ~ C I ~ I I C C  of i ~ .  X m .  t l i i ~  r r i d ~ n c e  ( 1 0 ~ 3  not 
:tppPar to  I)(' of that  clinracter T do not cle~111 it i n a t e ~ i : ~ l  or,  rather. 
qo indispenqahlc that  the concpiracr ~hrni ld 11,111~ ~.tnl~li'llc,l. in tl~rd 



firbt instance, t l ~ t  the judgnleiit Aould  Le le~er -ec l  011 tha t  ground 
merely. Though that 1s the more liatnrul,  i~l ld  convenient order  of 
proof, i t  11 auld Le ~ n i i i c ~ e ~ i t  to *uppolt  the c on1 lction, if i t  was made 
to d p l ~ ~ l l  011 the tlial,  -0 as  to -1io1, ihnt. on tlie nhole, rliere was no 
prejudice to tile ju\tice clue the prihoiiel. B u t  zuppo-ing 21 conspiracv 
ro 111urdcr the deceavd  to l m ~ e  been .lion11 i n  this case: tha t  does not 
-ern1 lo be an) such connection betweell that  con i l~ i racy  and  the  e ~ i -  
cience gir en of the woliinn's act and declalatioii- a s  coil\ eFs to  the  mind 
thc -11ghtest iiill~resalon tha t  they were ill further,mce of the  common 
l)u1 l m f .  I f ,  fo r  c.x:rmple, a conspiracy bet\\ ven these pel sun- appeared 
to1 I I ~ I I  I I I ~  the derc~: iwl  murdered, ant1 t l m ~  X x r v  3 l r a d o \ r ~  had pro- 

cured a n o t l ~ c r  l~erson to (lo tile deed, tha t  a r t  of hers and a n y  
1 :?%I) instnletioli. .he gave for  the niode of c x e c ~ ~ t i n g  it  iuight be evi- 

dence againi t  tlie prizoner. B u t  the PI idenre i l l  this case was 
f l l~ t l l e ly  of :I differeut k i d .  Leing nothing more tllnn uakctl indications 
of her  perional h o s t i l i t  to  her  llusbnnd and  of her  iutentioli to  h a r e  
great  bodily llariii doiie to him. I t  cannot be Gee11 that  those acts o r  
declaiatioris were calcillated or designed to bring about the killing of 
her  husband o r  i n  all? ul'irirler f u r i l ~ e r e d  t h e  common pulpose between 
the  prisoner and  herself 

On this ground 1 t h d r  the judgnlei~t  erroneous. 1 o n n  t h a t  I am 
entirely of a diffelent ol)mion f rom t h a t  of lily b l e t l ~ r e n  a s  to  the con- 
zequences of the cleficiencics i n  the bill of exceptions. I t  is to  be 
iecollected tha t  This is  :1 court of erlors. and tha t  every rerdict  and  
judgnlent prove to us  their  ow11 c o l r e r t i ~ e v  unt i l  the  con t la ry  appearb. 
There is  no case sent here, no iepor t  of erideiice, on  n h i c h  we a r e  to  
.ee al l  the facts  set for th,  rhat a r e  legally to authorize the  
j u d p l ~ i r ~ ~ t  g i ~  en. B u t  ~t lie, upoil tlie ap l~e l lan t  to :rllcgc a n  error ,  and 
the11 to set folrh,  i l l  lii- excepi:onj, 5ucll of the facts  of the cdasc nil1 
ah015 rile o p i ~ ~ i o l ~  to nl1;ch l i t  objcctz to be crlolieonb i n  p o ~ l l t  of lam. 
T h e  bill of exceptloii.; i a  the plotluctioil of the  :~ppellallt ,  a n d  co~~ta i r lk  
his  uords,  nit11 the  iigliatlue nud bed O I ~ T  of  he jvtlpe to xei i fy i t .  
T h u s  looked a t ,  11 .ecms j)laili to rnc, n l m i  tlie prisoner', exepr io l l  >,i,vs 
that  PI idence n a t  gi\  t3i1  to *l on n p l ~ i l t g  conricction i~c,:n t rii hinl , I I , ~  
lUr1.p Mendon. th21t. i l l  rollilllor1 fairnc1;s to the prc-id111g lutlpe nud to 
the Stat(,, n e  nluqt ~ ~ n d ~ r q t a l ~ d  hi111 to :icl~nit that  i t  eatablicliea t h ~  
t lniitr  conllcction bcforc ipolieli of i n  the t>\ccption, that  is. one to 
~ n u r d e r  Meadonc. IT11at other can he in~ac ine t l  i n  reference to  this 
,~ccusa t ion?  Tliat,  n- it stiilres me. must be the just interpretat ion of 
t h a t  expression, if i t  qtoocl alone. B u t  the conclusion i s  irresistihle to  
~ u y  mind nl ien the  pr i joner  fu r ther  states i n  hi5 exception t h a t  he  does 

not think i t  newscarp to set out the evidence of tha t  connection; 
(331) f o r  v h a t  clsc can he inferred t l~ere f rom than  t h a t  the widcnce 



; ~ g r c c  that  the st:~teincnts ill t l ~ c  esccptioii are  \.cry impei4ect a n d  uiisatia- 
factor?, s l ic l~ a3 w o d d  not cx~mble a; to see distinctly \I-iiether the d e  
cisioll n-a? l igh t  o r  ~1.1,011g. B i ~ t  7~2inse f :~u l t  is t h a t ?  \'cry clearly, 
the u r i s o ~ ~ e r ' s .  I t  n.oultl I l aw h e n  much more correct to I I : L T - ~  stated 
iii the c s c c p t i o ~ ~ .  i ~ r  es : i l~ i~) le ,  ~vl int  \\ere the acts a11d declar:~tions of 
- \ laq-  1Iendon.s :I~ut irerc g i ~ . e ~ i  ill c\.idelitc, i~~stcicil  of s :~  y ing  merely 
tha t  they were acts aucl det!,ir:~tiolis tclitliug io show llostility; a n d  so 
of' h e  part icular  conspiracy alleged, ~ ~ t l  of tliat cunspir;icy ( o ~  conuec- 
tiou, as it is called) n-liicli n-a,- proved. B u t  thc. prisoner declined 
esluessly to have thnt  la t ter  eritlence set f o r t h ;  and, surely, irl a court 
of error  h e  cannot con~pl:~i l i  tha t  it  m i s  not htntcd, ~ i o r  insist that,  i f  
.:tated. i t  TI-odd Iiave prored  rncrelg n case of c~.iil;ii-ral cotziicction, u r  
:my other comectioll  not rclerant  to  lie question tlien raised. T h e  
t ru th  is  tha t  r r e n  the  conliwl a t  the bar ,  t1101q+ the same w11o tr ied the  
cause i n  the  Superior  Court ,  d id  not suggest sucll nu idex ;  bnt insisted 
o n l , ~  011 the  two points,  thnt i t  Tws error  to r e c e i ~ e  tlic eridence of 
Mr.. 3Icadov s' acts a n d  declarations, first, h e c a ~ ~ s e  they did not  grow 
out of o r  concern the comnion pu1po.e of the  priqoner and  herself, and. 
+condly, because they n e r e  adnlittcd hi+orc' the  Stntc  had proTed the  
c w n q n i r a ( ~ ~  to kill the  huqban,l. 

I think,  if this  n e r e  a c i ~ i l  action, no one would doubt t h a t  i t  was 
~ i o t  a case f o r  relcrsnl  merely becarl.e thc appellant had  not set fo r th  
the cvidencr given to q h o ~  the kind :Liid extent of the colinectio~i h c t m e n  
those parties. Hc n oiiltl 11e tnli! that  if he cho;c> to keep t l l , ~ t  in tlic dark ,  
the j n d p c n t  c o d d  riot 11e i e ~ c l v t l ,  if t l icw c n u l d  bc a n y  gi~ i l t j -  con- 
nections tha t  ~vo~i!d j n ~ t i f -  the ndnli=iou of the el-idelice. h c a u - c  
i t  \vas inc i~mbent  on h i m  to show nffirm:~tirel~- an error .  I t  iq (332) 
the came i n  criminal,  and  e l e n  i n  capital cases; fo r  the s tatute  
puts  a l l  case9 upon t h e  same footing, there beinq no means of br inging 
"11 an71 cnllce to thic Court  hut by bill of exceptions and appeal thereon. 

Supposing. then. t h e  other  point in  the rase to h a r e  been against t h e  
prisoner. 1 co i~ ld  not h a r e  uni ted i n  r e ~ e r s i n g  the judgment l m a u s c  the  
prisoner declined qtnting the  evidcncr o r  nscd thc m a l e  e x p e w i o n .  
.i g i i l t y  connectionn-if, as  tile case qtmids, it  can be considered v n q e .  

R n t  npon the  f i r ~ t  P P T O I I I I ~  T cnnc~i r  i n  reversing the  iudgment. 
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(333) 
HOUSER .$\u WILSOS v. HENRY G. HAMPTON. 

I. The plaintiffs sued out a writ against James Bowles, which was returned 
"Son est inventus": the plaintiffs in their joint names may sustain an 
action for a false return. both as informers and as  the parties grieved. 

2. The ignorance of a sheriff's deputy, who makes a false return, if in  fact it 
was false, does not excuse the sheriff from the penalty. 

3. When a defendant in a writ is openly and a t  large in a county, no?& est 
incentus is  a false rcturn; and if he cannot be taken elsewhere, the 
statute requires that the sheriff shall go to his place of residence before 
he makes that return. 

4. If a sheriff who has wesrae process in his hands finds the defendant, and 
really endeavors to  arrest him, and is prevented by any sufficient cause, 
or if, after arrest, the defendant is  rescued, he should return the facts in 
excuse for not taking the body, and not return generally non es t  incentus, 
contrary to the fact. 

.5. Rescue is a good return in excuse, and the sheriff may return that  he did 
not take the body because he was kept off by force of arms. 

6 .  The sheriff is not obliged to  summon the power of the county upon m e s n e  
process. 

7. What is  an excuse to the sheriff for not making an arrest is matter of 
law, after the facts are ascertained. 

,\PPLAL fro111 SI KKY S ~ ~ r i u g  Term, 1 h47 ; Set t le ,  J .  
Upht for the 1)enalty of $300 for making a false return of " 9 o t  found" 

to a cupius utl respondendzim at  the suit of the preseiit plaintiffs against 
James Bowles. Plea, 1Yi2 deliet .  

On the trial the defendant insisted that the plaintiffs could not unite 
in this action; but the court held otherwise. I t  then appeared in  evi- 
dence that  the writ \\as deliyered to a deputy of the defendant, and 
that  while he had i t  in his possession he saw 13owles and had a con- 
versatioil with h j n ~  in Snrry, "and attempted to arrest him, but failed 
to do it," and that he then delivered the writ to another deputy of the 

defendant, without i i ~ f o i m i n ~  him of the previous transaction, 
(334) and that the latter deputy went twice to the house of Bowles for 

the purpose of serving the writ, and did not find him there, 
ihough 011 one of the occasions he saw Bowles a t  u distance, but could - 
not get near him ; ant1 that, n ithout consultation \! i th  the defendant, he 
then made the return, "Not found." 

The comt instmcted the jury that if they were satisfied the deputy m7ho 
first had the writ made rmsonable efforts to arrest Bowles, and that  the 
rctnru n a s  niadc by the other deputy without any knowledge of what 
had h e n  donr hv the f o m ~ e r ,  then they should find for the defendant. 
\Terdict for the clefendant, ar,d appeal. 

Bo?jden for plaintif fs.  
3To coztnsel f o r  de fendan t .  

224 



of : I ~ C ~ P  hcfol~? he 11infi~q tha t  1etill11. T ~ I  th;. c4;tic. 1 o l \ ( > ~  :llcl 1 ) a l . t ~  
nns  actu; l l l ,~  folmc! hv the  (11 pntv nl lo  11.111 tlie n I it. :iud 11c con\ e ~ ~ d  
ni th him. :I' 1: c ~ n i i - t  t : l k ~  i t ,  a t  tlic cilt1111:1i.r ciiitmiec frorn c:rch other 
Tt i. stntpll, iiltlccd, r11:lt t h e w  naq cvitlcncc that  the d ( p l t -  ":~ttcinptetl 

facts as  state6 do not j n t i f ~  the retulw :J, t c  it" t ru th  in fact.  I t  riiny 
be admitted, he  nn ,  not ohlisccl to  1dnr11  c e p i  co ,  ,nus on thoqe fnctc. 
yet. certainl),  hc coilltl liot t ruly i c~ t t l r~ i  uor, ( ' s t  i n r ~ n t l i c ,  :in? more than 

d ~ p u t y ,  af ter  findiuc Bowle.. r ca l l r  cilrlca~ c~reil to :lrr'eqt !Jim. mid r t n ,  
prcrented by an\- v fhc icn t  c:iiiqe. tlrc def(.lldmit qlionld have returned 
the fact'. in  excn'e for not taking the hod!. a11c1 ~ ~ o t  ~'ctlir 11. cc~reral ly .  
non o t  i?zwntus cw~tr;cr.y t o  the fact.  Rc=cile iq :I cood rctnrn in 
~ X C K = ~ .  .Ma11 1 . .  hhcrif i ,  Tro.  J a r . ,  4i9.  > i ~ ~ t i  i t  ;- Lt.::l l l l i e  tI13t the 
qheriff map r c t ~ ~ r n  that he  did not take the \ )odr  bcc:iu.e he ri7as kept 
off h r  forcc of arms. Crltmpler 7%.  G l i ~ c n n ,  -1 T. C.. 516. F o r  the 
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sheriff is not obliged to summon the power of his county upon mesne 
process. But we do not see, here, any facts that could have excused the 
failure to arrest Bowles. TLey ought to have been set forth, so that 

the Court could judge of their sufficiency. I t  was erroneous to 
(3.76) leave that question to the jury, as a general inquiry whether, i i i  

their opinion, the officer made reasonable efforts to make the 
arrest; for mhat is an excuse in such a case is a matter of law, after the 
facts are ascertained. Perhaps there may have been a case upon which 
the court to which the writ was returnable might with propriety have 
been applied to for leave to amend the return. But in this action, 
however hard, the sole inquiry is whether the return, as i t  stands, be 
true or false, and it is not competent to the jury to palliate the falsehood 
by weighing excuses for not fully executing the writ. The jud,ment 
must, therefore, be reversed, and a venire de novo awarded. 

PER CURIAM. Venire de novo. 

Cited: Lemit v. Mooring, 30 N .  C., 314; Swain v. Phelps, 125 N. C., 
44. 
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HESDFXSOX POTEET V. .IAI\IES H BRYSON 

1. Where a fprthcoming bond is yiven for t he  delivery of property levied on 
by a constable, i t  i s  the  duty  of t h e  obligors to put t he  officer in t he  quiet 
and peaceable possession of the proper;!- at  the  t ime and place specified; 
otherwise the i r  bond  ill be forfeited. 

2 .  K h e r e  a coTenant i s  entered into for th?  de1irer:- of a varier:.. of articles, 
the  condition is  broken i f  all a r e  not delivered. 

I~PPEAI,  f r o m  CI-IFROKLE S!)riug 'Te r~n .  1846 ; Pearson. J. 
T h e  plaintitl'. : I <  :I c o ~ i ~ t a l ) l e  of C l ~ e l o l i e e  Coulitg.  levied a n  execut ion  

n l i i c h  lie Iind i n  h i s  ll:r!itl.: a c n i l ~ s t  W i l l i m n  Clnr~ni i lpham u p o n  
r e r t a i n  artic~le.;, t h e  p r o p e r t y  of t h e  dcfeii t lant  ill t h e  execution.  j S R c )  
:ill of v h i c i ~  h e  l c f t  i n  h i s  pos?eqsion, hy v i r t u e  of t h e  of t h e  
(+erieral z\--ernblv l~nqsed i n  1527. l k ~ .  S ta t . ,  ch .  4.3, see. 17, t a k i n g  
f r o n i  h i m  a t  t h e  - ame  t i n i r  :I bontl f o r  t h e  fo r thcoming  thereof  t o  answer  
t l ic c ~ c c n t i o ~ l .  Tl ic  p r c v n t  de:'cnd:rilt WLS a n  o h l i g ~ r  i n  th ic  honr?. T h e  
ar t ic le5  m e ~ i t i o ~ i e d  in i t  x e i e  f o n r  h e a d  of ho~.ses,  tn-o oxen. a se t  of 
1rarllr.q. :ind t n o  nagon* .  T h e  d e l i ~ e i y  w a s  t o  be  a t  S lu rp l ly  o n  5 

3 l r . \ r o ~ c \ ~ ~ r  v -By an  act ot the General A5sembly passed ar the session of 
i846-"7, the  jndqes of llie Snpreine r o u r t  n e r e  directed to hold an  annual  te rm 
o f  the  sald Court  a t  l lorganton on r h c  first Monday of August 

J.\.IIES R.  Donc:~. Esquire, of Surry ,  \\.as appointed by the  judges clerk of 
the  said Court  in May, 1847. 

The  Attorney-General and the Reporter both attended a t  th is  term 



August. Cunninghan~ lived at Xurphy. On the clay appointed two of 
the horses levied on and included in the bond were delivered, and sold 
at  public auction at  the courthouse in Murphy, one bringing 27 and the 
other $10, prices much below their value. Cunningham then declared 
that no more of his property should be sold at that rate, and imme- 
diately started for his house, Poteet following him. The other two 
horses were in the stable of Cunningham, and when he got there he 
found Cunningham at the door, armed with a deadly weapon, and who 
opposed his efforts to enter. While the quarrel was going on between 
the parties, the defendant said to the plaintiff, "If you will say the 
word, I will bring out the property," and during the altercation he 
repeated the same words. Poteet made no reply to him a t  either time. 
The defendant then observed to him, "There lie the ~vagons; take 
notice, I deliver them to you," and turned and walked off. The plaintiff 
immediately after observed to him, "I will hold you bound on your 
bond.'' The wagons were in the street opposite to the stable door of 
Cunningham and in the rear of him and the plaintiff; one of them was 
old and of no value, the other worth $80; of the latter, the body was 
lying on the ground. I t  was not pretended that either the oxen or the 
harness were delivered. But it was, on behalf of the defendant, urged , - 

that the wagons were delivered and the horses in the stable, in 
(339)  consequence of the plaintiff's not saying anything to the defend- 

ant's offer to bring them out: and he further contended that he " 
mas not bound to deliver all the property, as that which was delivered, 
to wit, the wagons, was wortl; $80, a sum more than sufficient to dis- 
charge the balance remaining due after deducting the sum of $37 raised 
by the sale of the two horses. His  Honor instructed the jury that there 
was no delivery of the horses in the stable, nor of the wagons, if they 
inferred that Cunninghan~ was determined to resist the officer if he 
attempted to take them in the same manner he had resisted the taking 
of the two horses; but that there was a clear breach of the bond in the 
nondelivery of the oxen and the harness. The jury having found a 
verdict for the plaintiff. the defendant appealed from the judgment 
thereon. 

E d n e y  and J .  11'. W o o d f i n  for 
Franc& for de fendan t .  

NASH, J. We concur in the opinion of his Honor in the court below. 
I f  there was an error it was one of which the defendant has no right 
to complain. I t  appears to us too plain to admit of a doubt that neither 
the horses in the stable nor the Tvagons were delivered. Cunningham, 
the defendant in the execution. stood at the door of the stable, armed 



with a deadly neapon. :tnd 0]i1~Occtl the eritr:~nce of the plaintif?. The 
latter n a s  going beyond the calls of his duty in atternptilig to go into 
the stwble: Iic had the bond of the defendant to deliver them to him. 
Nor  was it necessary to tell the defendant to go in  and bring them out ;  
it was his duty to do so, if he ~vished to save his bond. The silence of  
the plaintiff under the circunlstances of the case, nhen  addressed by the 
defendant, wai no dischnrge of his obligation. Nothing but a positive. 
declaration on the part of the plaintiff, in answer to the inquiry of thc 
defendant. that  he would not receire them if brought and tcntlered 
could hare  that  effect. V i t h  respect to the nagons, tlie same (3401 
remarks appl~-. T h e n  the t n o  horses r e r e  sold, Cunninghaln 
declared, not that  110 more of his 1lor.e~ should be sold, but that no mow 
of hi? property sl~ould. This declaration necesqarily included tlic 
~~-agonq, for they had been levied on and are ~pecified in the bond. Hi.; 
arming hi~nself m a ,  according to his declaration, to protect all the 
property subject to the execution, and the wngons were protectd by thc 
same force that  protected the horses. The  question is not whether the 
plaintiff would not have been justified in  taking them into his posses- 
sion. but whether the declaration of the defendant under the circum- 
stances did amount to a delivery, so as to redeem his bond. To us it 
appears, as it did to his IIonor ~ v h o  tried the cause, to be a mere mockery 
so to hold. The deliwry ~ h i c h  would save the condition of the defend- 
ant's bond was such a n  one as ~vould place the property in the quiet 
and peaceable possession of tlie plaintiff-not one which called upon him 
to fight to get the possession. 

Bu t  a full answer to the defendant's objection is that  the oxen and 
harness were not delivered. When a covenant is  entered into for the 
delirery of a variety of articles, the covenant is broken if all are not 
delivered. l ' h o r ~ p s o n  1 % .  (;aylo.r.d, 3 N. ('., 150. The defendant's argu- 
ment is founded upon the assumption that  the defendant has a right to 
select what part  of the property levied on .linll be cold. This is a mis- 
take. I t  i j  the ~ ~ r i r i l e g e  of the officer to make tlie vlection. F o r  the 
time being and for the saticfaction of the execntion, he is the owner of 
the property. A court of eqnity  night, under pec*uliar circumstances, 
control his  discretion in the sale: and after selling :I< murh as satisfiei 
the process in hi? hands, he haq no right nor authority to sell more; 
but still he lins a right to hare  the ~vhole delivered. I t  is unnecessary 
to pursne these riewc :in7 further. We are of opir~ion that ~ i ~ i t l l e r  the 
wagons rlor the llorcc= in the stable n e w  clclirelcd, and that 
there is (311) 

PER CTI~IAM.  No rrror. 
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DOE ox UE\IISE ot. S.CI.\ICTEL SMITH V. ROBERT REAVIS. 

1. Under the statute of Elizabeth voluntary conveyances to children, as such, 
are  not absolutely void as to cieditors. To make them void it  must be 
shown that the maker of the deed was indebted at  the time or so soon 
afterwards as to  connect the purpose of making the deed with that of 
contracting the debt and defeating it. 

3. By indebtedness in such a case is not meant a debt of a trifling amount, in 
comparison to the donor's estate, but he must he "greatly indebted," or a t  
least he must owe some debt that remains unpaid and will be unpaid if 
the conveyance be sustained. 

3. If a father, who conveys lanti to a son, be indebted a t  the time, that does 
not avoid the deed, provided the father pay that debt, or if he retain 
property sufficient to pay the debt and out of which the creditor can raise 
the money when he seizes the land conveyed to the child. 

4. This deed was made before the act of 1840-1, ch. 28. 

APPEAL f rom IJUNCOXRL S p r i ~ i g  Term, 1846;  Pearson, J. 
T h e  premises i n  dispute belonged to Thomas  Eeavis  i n  J u n e ,  1838, 

and  h e  then conveyed them to h i s  son Robert Iieavis, the  defendant, by 
a deed exuressed to be made  i n  consideration of $1 and  of na tura l  love 
and a f f e c t i o ~ ~ .  At  the ianie time Thornas R e a l i s  made  s imilar  deeds f o r  

other  1;111tl to ear11 of his  sixteen other  children, but  lie retainecl 
(342) a tract of land. on n l i i c l ~  h e  still lives, a n d  a considerable amount  

of personal property. Tn October, 1836, Thomas  Reavis con- 
t racted a debt of $1CO to tlie State ,  and  confessed a i u c l g ~ n e ~ ~ t  therefor, . . 
and a f ieri  faet(1.t n a i  i+~11ed t l ~ c r e o l ~ ,  ~ ~ n d e r  v h i c h  tlie prernises were 
sold by  the slieriif to  t l ~ e  l (~s-cr  of tlie plai i~t i f f  i n  Apli l ,  1839. O n  the  
t r i a l  t h e  plaintiff' prored tha t  in Apri l ,  1831, a11 i~~c l ic tmcnt  n a s  found 
againi t  T ~ J o ~ I I : ~ ~  Rcavis) ~ ~ . l i i e h  was pe~li l ing l rhen lle ~n:& t h e  deeds t o  
his  c11ildrc.11, a ~ ~ d  or1 ~ r l ~ i c l i  lie wni; cor~victed ill Apri l ,  1839, and  fined 
$150; but it \ \us  admit ted tha t  he paid tllc fine :nid tlle costs for thwith.  
T h e  c o u n v l  for  the plaintiff Inor ed the  czonrt to i11rtr1lc.t t h e  j u r y  t h a t  
the vencl~ I I ~ T ,  of the  indictruent ay ,~ ins t  Thomas  Rex\ is a t  t h e  t ime he 
conv'eyc! the laiitl to  the  defendant a ~ ~ d  liis other  rllildren, created such 
an existing t1~n1:ind against 11im as niade those tlceds fraudulent  and 
1 I 1 .  I3nt the court refusid t l ~ t ~  111otio11. ant1 directed the  jury 
tha t  the  dced to the  dcfcndant mas to be rezarded as  voluntary, and 
tha t  the indictllient, though i t  did not c ~ e : ~ t e  a debt n h i c h  mis ted  when 
the tlefenda~it '-  deed was rii:itlc. TiTas su%cient evidence of a debt i n  
conternplation; and  tha t  i t  n a i  f o r  the  jury to  consider whether thc 
deed, under  the c i r c u i ~ ~ s t a n w s ,  was rnatle ~rit21 the  intent  to h inder  o r  
delay tha t  c o ~ ~ t i n g c n t  o r  colitc.nil~latei1 deht. -1 ~ e r d i c t  was found f o ~ .  
:hc drfcntlnnt. :lnd fro111 thc jndgnient thc plaintiff appealed. 

Edneql and Frcmcis for plaintiff. 
AT. W .  T f  oorlfin for clef~nrlant.  

2-40 
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R r - ~ F I T .  C. J. The refusal to ~ < I T  tlic i n ~ t r n c t i o n ~  asked on the part 
of the p1:lintiff na.. r e  think. corrcct. The act of 1840. ch. 24.  rnakes 
thr  question of frand in such a c,lce olic for the jurr ,  uiltler proper 
, i d~ ice  f ~ o m  the court. Therefole. it Iraq ~ i s l ~ t  t o  dccline pi-onouncinp 
the deed frm:tlulcnt :is a m:!tter of 1:iw. But iudcpeudent of that  act, 
,rnd under an7 e o i i ~ t r ~ i ~ t ~ o n  of i l i ~  St:~t .  1:: Eliz. tli<it 1i:1+ e ~ ~ r  
p l r ~ a i l e d ,  this decd could no; 1)e clcewed con\ innu-. As Lv~t l  (34:: 1 

B n ,  r l tc . i~X c oh-erred in I17nl/, i. c. Cut I o i l  c ,  1 -111~. 93, t h r c  n a y  

~1wayq a dictinction between tlir -tatutcJs of 13 arid 27 Elizabeth: 
and it nonld be attended n i t h  had consequence. if. as  to creditors. 
voluntary coli~cyal~ces nere. as  such, absolutely void, as the statute 
extend. to goods as nell  as land, aud that cou\truction TI-ould defeat 
el-ery pro\ision for cliiltlren. thoiigli the father \\ere not iudebted a t  the 
time. IIence, u d e r  13 Eliz. it  has alwxy.; bee11 lleld necessary to show 
that the maker of the derd n n i  indebted at the time, or  so soon after- 
wards as to connect the pnrpose of nialring the deed n i t h  that of con- 
tlacting the drht, a11d defeating it. *It l(.aqt, tliat 1i:rs alnay- hecw the 
rule vhere the deed n7as not made to :l stranger, qo as to he purely 
~o lun ta ry ,  but x-as made to a child, aq a reasonable provi~ioli, and thus 
f'ounded on a nzeritorious and t l ~ e  "qood consideration" mentioned in the 
qtntutc. And nhen the donor.'. indebtedness a t  the time i.: y~oken  of. 
ir is  not intended t l ~ t  the deed is T-oid if he on rd  a doll:lr or othcr tri- 
fling sun1 in comparison to his estatc; for then no marl could make a 
deed that  noulcl stancl. But i t  iq meant tliat he ~houlcl be "greatly 
indebted." a. Lord C0X.e 237s in TUI!/?ZC'S caAe. :3 Rep., 31, or. a t  the 
least, that  he should one  some drbt tlitrt remains unpaitl and d l  be 

b2nSOn.  unp:tid if thc conr-c]rallce to the child be wstained. Lrr.ch 7%.  TT'il1 ' 
5 Vrs., 354; O'Daniel T .  C7crzcfold. 1 5  S. (2.. 197.  But if a father, who 
conveys to a con, be indebted a t  the same time. that docs riot aloid the 
deed, provided the father pay thc debt. or if he ~ e t a i n  property sufficient 
to pay the debt, and out of nllicli the creditor can raise the rnoiiey n~heu 
lie seizes the land conr eyed to the child ; for the idra of an  intention to 
defeat the dcbt is completely repelled, in the one case. hv the :ic.tnal pay -  
ment by the father, and, in t l i ~  otlicr, hv the c,aistinS :lnd co11- 
tinning ability to pay it. I t  is o111y nlicli tht,  onor or ;, n~iablc to (344 ) 

his dchts nllen 11r 1nn1w :I cifi,  or 11wonii11c .o, nntl a dcht 
remains nnpaitl, that the creditor f h d s  thc deetl an obstacle to his satiq- 
faction. and 1 i x  the r i ~ h t  to impute fraud to it. S o r .  in this cav .  
if it  be supposed that  the finc :and mqts that  lni$~t lcs~ll t  from the 
Indictment constitute n debt. je t  that debt n-aq nct l~: r l l~  pirid by the 
father out of his rewr~-ecl propertv, ~vllicli ~ebut:. rhc imputation of 
fraud. So of the debt for. vliicli thc land Iwq snltl. That  -sap con- 
tracted after the deed to the drfciid:rrit. llut, it rii:ia lw atlni i t t~d.  so soon 
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,IS to give it, for this purpose, tlie charactel of an existing debt. I f  so, 
it cannot, ne.iertheless, affvct this dced with covin, because the father 
kept 11ro~jertx much more than sufficient to discharge it, not only wheu 
Ilc matlr, the deed, but he hail it  nhen he contracwd the debt and con- 
fessed the j i ~ d g u e r ~ t .  a r ~ d  nhcn his con'$ land was sold, and, as f a r  a< 
~t appcari, still hnq it,  menab able to the piocess of execution. 

PFR C V I ~ M .  Affirmed. 

T H E  STATE T O  T I I ~  r\b 01 JACOB AIERRILL v JAXES R McMIh'N EI 11 

\Vliere t he  only record of t he  appointment and qualification of a constable 
was in the  following words, to wit, ".Tames R. JlcJIinn appeared in  court  
and filed h is  bond a s  constable, for t he  County of Henderson for one year 
and was duly sworn": I f e l d ,  tha t  under t he  act  of 1844, curing defects in 
the  official bonds of certain officers there in  named, th is  was  sufficient 
evidence of the  appointment of the  constable and of his having qualified 
and given bond. 

L~PI 'EAL from HEXDEKSOS Spr i i~g  Term, 1845 ; AIIanly, J .  
Dpbt 011 the bond of McMim.  one of the defendants, as a constable 

iu the county of IIenderson. Plea, n o n  est fac tum.  The relator 
(345) on the trial produced the entry of record made in the county 

court, n l ~ i c h  entry is in the following words, to wit :  "James R. 
McMirm appeared in court :md filed his bond as co~~stable  for the countj  
of Rendersoil for one Fear. and was duly sworn." The defendant ob- 
jected that this entry did not establish his legal appointment as consta- 
ble. The court thought othcrmise, and a rerdict was rendered for thc 
plaintiff. from whirl1 tlie defendant appealed. 

S. TY. Tl'ootlfin for p la in t i f f .  
J .  TV. TTJooc7fin and F~vancis for de fendan ts  

A T .  . Tt is Iery  ccrtnill that the objectlo~i nould h:r\cl hcc311 
held good had it not heen for the act of the General Ilsremblp at i t r  
'ession of 1844-5. cn r i i~g  defects in the official bonds of certain officer< 
therein named. Tlie c.ircumstance thnt the cori~table's bond was taken 

t r  court conipovd of oiily :liree nlagisirate. makes no difference, since 
the pa.siqe u i  t l i ~  ;rf'o~c-:rid act of Ai;eml?l>. *S z.. IJoo1, 37 S. C., 105 

PEE CT-RI IJI. ,Tudginent affirmed. 
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(346 ) 
D. F. RAlISOCR v. .JESSE RAPER ET . \ I .  

A joint judgment n-as obtained before a j1:stic.e of the peace against A.  and R .  
A.  a1~pca!etl to the c.ounty court and gave C. as the surety for the appeal 
..I: The Junc Scs~ion,  1813, of the count!- cciurt judgment was entered 
ayainst B. and also azuinst C..  the kureiy, both -4. ant1 B. having appeared 
and plmded in the county court. At December Ses:ion, 1843, on motion, 
the judgment against C. was vacatrd. From this order the plaintiff 
a~~pea led  to the Sugcrior Courr. The Superior Court dismissed the appear 
on the ground that there was no error in the judgment of lhe c.ount!- 
court a t  its Ilecember Sf asicn, 18-13, Ilcltl. first, that the appeal fro111 
lhe jus t ic~  took u ! ~  :ill the  :~rocecdings to the county court, as, the judg- 
ment Seixk jcint, on?  Ilw!C of it c.oultl not be vacated and the other half 
Irft valid iil the n1:;gislrate's tourt. I i c , l t / ,  secsondlp, thal the county court 
had no po:ver t o  reverse a judgrnent rendered at a preceding term. 

APPE-U. from ( ' r r a ~ c o ~ ~ ~ . ~  S p r i i ~ g  Term. 1546 ; i ' e a r s o ~ l .  J. 
T h e  fscts  of this ca*e a re  stated ill the opinion delivered i n  this Court.  

I)AKIEL, J. Thomas B l o n n  had  executed a negotiable bond to Jesse 
Raper ,  and he hat1 inclor~ed it  to  the plaintifi, who sued b~ Trarrant the 
maker  and  the ilidolser jointly, and obtained jud,gnent 137 default 
against both. O n  the n a r r n n t  there is this  e n t r y :  " T l ~ e  defendant 
.Jesse R a p e r  p r a y  :1n nppcal, on a judgment obtained ngninbt h i m  by 
default i n  f n ~ o r  of i). F. Rarnqonr, to tlic next couuty conrt, a11(1 give5 
f o r  qecuritv J a m e s  Rapcr ,  this  d C  -1pril. 1S.23. Teitc, E. 7) .  Shields, 
J. P." T h e  said :rppcaI ~ a c a t e d  the  judgl ient  obtained before the 
justice, not only a s  to Jcs-e  Raper .  but  also a. to Tlionlns Brown, and 
took u p  :dl the  proceedings to ihc  county court.  The  judgment being 
joilit, one-half of i t  c ~ m l d  not IT racatcd,  : ~ n d  the  othcr h:df left valid 
ill tllc maeirtrate' i  corlrt. Rut, hon.ewr, l)otl~ t l ~ c  dc>fendnnti: 
: ~ ~ ) l w ; ~ r c d  trnti plend(,tl 111 the r o u i ~ t y  m n r t  ; ;rnd at  tlic w m c  (:3-1-7) 
se-sions ( J u n c .  1943) t l i c , ~ ~  I\ :IS a judg~ilent catered agtlinclt 
Brown "according to specialty," with a s tay of execution also; and, on 
motion, the  c o n ~ t  gave i ~ ~ t l g m e n t  against J a m e s  I b p e r ,  the surety to 
the appeal.  A1t I ) c c c ~ ~ i h r  Scs-ion. 1S43, a motion wn+ 17iade to set asidr - - 
the judqment which Ilad l w i i  entered ngainqt the surety f o r  the appeal  
:rt J l~r ie  Seq.ion. 1 clR. 011 the gronnd. :L. he allcged. that  there h a d  been 
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of the Superior C'ourt. The county court. at June  Session, 1843, had 
jurisdiction over the subject-matter i t  then professed to act on;  and, 
although what they then did may hn \c  been ~ e r y  erroneous, it  was not 
void; and the same court, a t  it3 December session following, had no 
power to reverse the judgment entered against .James Raper a t  the 
antecedent .June session for any error apparent upon the face of the 
records of these proceedings. The Superior Court was the court where 
the writ of error should have been returned, and errors assigned and then 
determincd on by that  court before the judgment of the county court 
(at J u n e  Session, 1543) could have been reversed, if in fact erroneous. 
We are of opinion that the judgment of the Superior Court dismissing 
the plaintiff's appeal to that  court was erroneous, and must be rerersed. 
And this murt be certified to the Superior Court, and a writ of pro- 
cedendo issued to that court to the intent tha t  the said Superior Court 
m a  proceed accordingly and may issue a writ of procedendo to the 

county court requiring the said county court to reinstate the 
(346) said judgment rendered a t  June  Term, 1843, and proceed further 

thereon arcording to I R W .  
PER CT-RI.I>I. O r d ~ ~ r c d  accordin&. 

ROBERT HEWRY EI. AL. v LEWIS SXITH ET A I .  

I n  an action on a bond for $60, payable t o  two attorneys for attendinfi to  a 
suit, which bond had been due for mor? than twenty years, the  defend- 
ants  relied upon the presumption of payment or satisfaction under the 
statute, from the lapse of time. To rebut the pre~unlption the plaintiff 
proved that ol:e of the defendants had recently szid that he had paid one 
half of the bond, and the other half was relinquishecl because the attorney 
to  whom i t  was p a ~ a b l e  had neglected to attend to the suit. Held,  that  
these declarations were not suffirient to rebiit tho presumption. 

_ ~ P P E A L  from ITAYTTOOD Sp~ . ing  Term, 1846; Pearson. J .  
This suit was commenced on 3 April, 1588, by warrant before a justice 

of the peace. I t  is debt on a bond for $60, dated 8 April, 1817, and 
payable immediatel?~ to Robert Henry and Joseph Wilson, two attorneys, 
and expressed to be for a fee, f o r  appearing for the obligors in an action 
of ejectment then pending. I t  came on for tr ial  in the Superior Court 
upon the pleas of accord and satisfaction and payment ad diem and 
post diem.  

Upon the production of the bond, there appeared on i t  a credit for 
$30, paid by Smith. 7 ,Ipril, 1518, to Y r .  Henry, and entered by that 
gent l~man.  N r .  TlTilwl died several yc:trs 1 ) : ~ t  To rebut  t h ~  prP- 
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sumption of payment, the plaintiff offered evidence tlint the bond (349) 
was in the possession of the plaintiff Henry until the year 1828, 
and that he then placed in the hands of one Deaver for collection, 
and that Deaver then presented it to the defendant Smith for pay- 
ment, and Smith replied "that he considered the debt satisfied; for he 
had paid Nr .  Henry $30 for his part, and Mr. Wilson had not been 
present at  the trial of the suit, in ~ ~ h i c h  he had been employed, and 
for that reason he had agreed to give up his part;" that Deaver then 
prejented the bond to the defendant Wikle, and he said that soon after 
the bond was executed he made an arrangement with Smith by which 
Smith undertook to pay the debt, and that he, TTikle, was to have nothing 
more to do with it, and had supposed the money had been paid long 
ago; that shortly afterwards Smith and TVikle mere together in the 
presence of Ileaver, and Smith admitted the statement Wikle had made 
to be true, but at the same repeated what he had himself before said: 
that Dearer kept the bond from that time until the suit was brought 
and mentioned the matter several times to Smith, within ten years 
before the issuing of the warrant, and Smith always insisted that the 
bond was satisfied in the manner before mentioned and refused to pay 
anything on it. 

The defendants then gave in eridence that in 1835 Smith asked the 
plaintiff Henry, "Did you not agree, when I paid you the $30, to deliver 
me up the bond to be canceled?" and Henry replied in the affirmative; 
but he said, further, "that when he spoke to U r .  TTTilson the latter 
claimed and took one-half the $30 which had been paid, and told him, 
Henry, to hold on to the bond for $15 due, as he and you had made 
a new agreement." TTrhereupon Smith insisted again that Wilson had 
given up his half, as he had neglected the business in which he had 
been employed. 

The court was of opinion that the presumption of payment mas (350) 
r!ot rebutted by the evidence given, and so instructed the jury, 
who gave a verdict for the defendants, and, after judgment, the plain- 
tiffs appealed. 

Francis fo r  plaint i fs .  
3'. TV. Woodf in and -Query f o r  defendants. 

RUFFIN, C. J. we concur in the opinion delivered to the jury. There 
was a lapse of twenty-tmo years from the giving of the bond and of 
twenty-one from the last recognition of it as obligatory on the defend- 
ants, by the payment then made on it, before the beginning of this suit. 
There were, indeed, several applications to the obligors, or one of them, 
by the plaintiff's agent for pa-ent, but there is no explanation of the 
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delay to sue, in the insolvency of the obligors or any acknowledgment of 
the defendants' request for forbearance, but the defendants' on the other. 
hand. directly refused, from the first, to pay allything more, and that  di+ 
tinctly on the ground that  the bond was satisfied upon a ncw arrange- 
ment between the obligees arid them. I f  the facts alleged by Smith werp 
proven, they mould constitute a good accord and satisfaction; for, un- 
doubtedly, a lawyer who undertakes to appear for a client and fails to 
do so is  answerable upon his contract to the client, and that  will furniqh 
a sufficient consideration for his agreement to cancel or deliver up  a 
security for his fee. But the defendants are not obligcd to prore that  
agreement i n  aid to the presumption of payment from the lapse of time, 
more than they would hare  been if they, w h e ~  applied to by Deawr,  had 
alleged any particular mode of payment, technically speaking. If cer- 
tainly does not impair the force of the prewinptioil that tile obligors, 
when asked for payment, should affirm that  the debt had been paid. or  
released, or  satisfied in any other mode ; but this rather strengthens the 
presumption, inasmucl~ as it plainly shous a just reason why the obli- 

gees did not sooner demand payment. Tlere it appears that  one 
(351) of the obligees admitted that  he had agreed, twenty years before 

suit, to deliver u p  the bond as satisfied, and the defendants uni- 
formly insisted that  the other obligee had bren actually satisfied by set- 
ting off against his part of the bond his  liability for not performing the 
engagement on his part, for  which the sum inentioiled in the bond was 
to be his remuneration. I t  is, therefore, a strong case of the concurrence 
of the legal presumption with actual justice; arid the time mentioned in 
our statute, ten years, has more than run  twice over. 

PER CURIAIK. No error. 

A N N  DONAHO'S ADMINISTRATOR v. JOSHUA WITHERSPOOK.  

A. had collected a sum of money for B. and, being sued for it by B.'s admin- 
istrator, pleaded only the general issue. Held,  that A. could not give in 
evidence that B. had lived with him and that the expenses of her main- 
tenance amounted to more than the money collected. He should have 
pleaded this as a set-off. 

APPEAL from B r ~ m  Spring Tenn,  1846; Pearson, J. 
Assumpsit for money had and received, and the pleas nonassumpsit, 

statute of limitations, accord and satisfaction and release. 
On the trial the plaintiff gave evidence that  about six years before 

the death of his intestate, Ann Donaho, the defendant collected from 



one C. Howard t l~c  quin of $300, 1: hicll l ~ e  ov-cd to licr on his proli~iq'io~.\ 
note: and that  the dcfcnilailt ;:lid at the timc that hc x i s  collect- 
ing the debt for her, ulio tllcri l i - t d  n i t l ~  hi111 iiitd had mndry (352) 
a1 tides of pcr-o1~:11 ~ ) ~ ' , I N ' I  t \  tip1 ( 3 .  Tlit l)l:li~ttiff further g:~\ e 
PI idence that  after 11c ;~dniiiliitcled, II(. upl,lieil to the defei~dnnt for thc) 
l~roperty in  his  hands beloi~ging to tlie intestate, atid. after receiving tliv 
ipecific chattel., t11:rt he :t.lied tliv defendant if there 11 as no inoliej 01 

:iny note for money belonging to licr, ant1 I IP  -aid tlierc n a3 not. There- 
1:l)on the present suit was institutcd. 

011 the p:ut of the defeilda~it c~ idence  n a i  then given that for srbeli 
years k f o r e  the illtestate died sht  lived nit l i  the fanlily of the defrnd- 
:~nt  on a tract of land b~loliging to her, the intestate, irnd that she nas  
so old and iiifirln as to he unable to attend to I ~ e r  business; and he offtlrecl 
to prove t h t  the iliairlteilar~ce of the intcst:~tc during that period ex- 
ceeded in \ -due  the sum of $300 so received by the defendant. Th(3 
l~laintif?" then offered to pir e evidence to sl1o~v that, admitting the $300 
n-as not s~lfficient to defray the charges of the intestate, J T ~  the profit. 
cir mnua l  value of her plar~tation, on ~ ~ h i c h  tlie defendant lived, ma< 
more than equivalent to tlint expense. But the c o u ~ t   as of the opinion 
that  the action n a s  miqconceired, for  that the facts made a fit case for 
2 bill i n  the court of equi t -  for ali account of rllolleys t ~ ~ l l c c t d .  or tha t  
the defendant ought to ha l e  collected, for the inteztatc, of the profits of 
the land, and that ill tliii artioll, nliere the tlefendar~t 'ilioned that the. 
$300 he had r e c c i ~ t d  had Ixwl expended for hoard aild clothes, th(. 
l'laintiff could not in t~oduce  as :I nen- itel11 tlie use of tlie land as all 
equivalent. Tn ~ul)nliqciol~ to tlie opinion. the plaintiff was iionsuitctl. 
and appealed. 

A'. W .  W o o d f i n  and - l lexan/ ler  f o ~  plaintifi'. 
Gaither and  Avery f o ~  defendant .  

RUFFIN, C. J. The Court considers the decision erroneous. The dtj- 
fendant did not offer evidence of payments to the inte,tate, nor that  she 
m d  he had come to an account for her board and maintenance, on 
the one hand, a d  of the ~rioney collected hy him, oil the other. (333)  
His  defense TT-as simply that  he had a counter-delnand ;ip:rinst the 
intestate for seven years board and clothing. That  demand is strictly :I 

set-off and adlriissible in no other form;  hut that n n s  not pleaded. If 
the defendant had asked leave to add the plea, doubtless the court woulit 

'1 1011, have allowed the plaintiff to add counts for rent or use and occup' t '  
and for other rnoncgs collected, so as to l law brought the whole contro- 
yersy fairly before tlic jury for adjustment. T l i q  vere  a11 proper s u b  
jects of legal j ~ ~ ~ ~ i d i ( ~ t i u i ~  : I I I ~  ~ i ~ i g l ~ t  11t11t~ ~ ) I Y > I I  t ~ t ~ ~ b i * ~ ~ ( ~ t d  in this action 
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on either special c o u t s  or the general counts on promises. However, it 
is needless to speculate on that point, because in the state of the plead- 
ings this defense was not open at  all; and, therefore, without adverting 
to any other matter, the judgment must be 

PEE CURIAM. Reversed. 

J O H N  HALL v. JAMES WHITAKER. 

Where A., who is an indorser on the note of B. after it becomes due, borrows 
money from a bank on his own note with surety, and with it discharges 
B.'s note, which also belonged to the bank: Held,  that A. before paying 
up his own note in the bank may maintain an action against B. for money 
paid to his use. 

APPEAL from MACON Spring Term, 1847 ; Pearson, .J. 
Case brought to recover money paid by the plaintiff to the use of the 

defendant. 
(854) The plaintiff mas an indorser of the defendant's note, dis- 

counted at  the branch of the bank of the State a t  Morganton for 
the defendant's accommodation. The defendant failing to pay, judg- 
ment was taken by the bank. The plaintiff procured his own note, with 
a surety, to be discounted at  the same bank, and the proceeds entered to 
his credit, and by his check he applied the proceeds in payment of the 
judgment. This latter note mas not paid by the plaintiff until after the 
commencement of this action. On behalf of the defendant i t  was con- 
tended that the plaintiff could not maintain this action until he had 
paid off his own note at  bank. The objection was overruled, and a ver- 
dict for the plaintiff. The defendant appealed. 

Francis  for plaintif f .  
N .  W .  Woodfin for defendant .  

XASH, J. We concur with his Honor, that this is not like the case 
where a surety merely procures the creditor to accept his own note in 
satisfaction of the note of himself and principal. H e  cannot, in the 
latter case, maintain the action for money paid to the use of his princi- 
pal until he has paid his own note, because, until then, he has not in 
fact paid anything-he is out of pocket nothing. Rut this is a case 
widely different. The plaintiff did actually pay of f  the judgment him- 
self and the defendant with his own money ,  and not with his credit, 
before commencing his action. The discounting of his note by the bank 
was an entirely distinct matter, and the money resulting from i t  was 
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his own, to every purpose, to be applied :~lid used by him as he  chose. 
I f  he had borrowed the money from any other perwn, and mith i t  paid 
the judgment, it  could not he questioned b ~ t  that  he might main- 
tain his action against his principal before discharging his  om1 (355) 
note. I f  he had eon~eyed to the plaintiff, i n  the judgment 
against him and his principal. property of any kind, as a negro, horses, 
or bank notes, in discharge of judgment, and i t  had been received as 
such, he might immediately maintain his action for money paid and 
advanced, Erisendine 2%. X a r t i n ,  2 3  N. C., 288, because in either of the 
cases enumerated he vionld h a ~ e  giren that  x'hich was money's worth- 
he would h a r e  been so much out of pocket. It will be perceived that in 
the case cited bank notes are enumerated as being a qufficient payment 
to sustain the action. I n  this case bank notes were in fact paid by the 
plaintiff; and ~ the the r  he drew out of the bank the proceeds of his note 
i n  bank notes, and then paid them into the bank again, o r  whether, 
after checking for them, they n-ere by his direction transferred to his 
credit in discharge of the judgment, can manifestly make no kind of 
difference. The bank note.. were his, to appropriate as he pleased, and, 
by the appropriation made, he n a s  out of pocket to their amount. 

PER CURIAX. N o  error. 

Cited Brooks 1, .  l i i i z g ,  -1-6 S. C., 18 ; 2'ldd1/ 1 , .  Harris, 101 S. C., 593. 

T H E  STATE TO T I ~ E  USE OF JALIES B. BISHOP v. HENDERSON 
POTEET ET AL. 

1. The interest which excludes a witness produced in a suit must be a legal 
and beneficial interest in the subject-matter for the recovery of which 
the suit is brought. 

2 .  I t  is not sufficient that a witness believes himself interested if in fact he 
is not; nor is it  sufficient if he conceives himself bound in morality and 
honor to make good any loss sustained by the person in  whose favor his 
evidence is to be given, in consequence of a judgment against him. 

3. The leaning of the courts in modern times is to let the objection on the 
ground of interest go to the credit rather than to the competency of the 
vitness. 

L!LPPEAL from C I ~ E R O I ~ E ;  Spring Term, 1845; Bailey, J .  
The defendant, as an  officer, received from the plaintiff through one 

H. Barnard, certain promissory notes for collection. The action is on 
his official bond, and the breaches assigned n7ere for collecting and not 
papirip over, and for negligence in not collecting. To wrtain the plain- 

249 
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tiff's ~ l a i n ~ ,  IT. Barnard n a s  teudered as a witness, a d  the sole ques- 
tion presented \ \a?  as to his competence. On his e~aminat ion he stated 
that  when he took the notes to hand to the defendant there was no 
contract between hi111 and the plaintiff that he dlould receive anything 
by way of compensation for his trouble; that hc should uot ask any 
compensation, nor was the plaintiff bound to pay any;  that  if he 
received anp it would be a rncre gratuity on the part of the plaintiff. 
H e  was then asked by the defendnilt's counsel, if a recovery was effected 
in the case, ~ o u l d  lie not expect some rernulieratiol~ from the plaintiff 
for his trouble. H e  auswered, "yes he did;  he thought i t  was likely 
the plaintiff would gire him something, but liot because hc mas undel. 
any obligation to do so, for nha t  he had done was a mere act of friend- 

ship for the plaintiff." l u  another part of his examination he 
(357) stated that he had bef(1I'C doue the saule thing for the plaintiff, 

who had given hi111 SOIIIC money for his serlices. The objection 
was overruled hy the court, and there being a rerdict and jndgmei~t 
for the plaintiff, thc defendants appealed. 

Francis and  .I. 11'. Il'ootZi~i~ f o ~  pltritctiff. 
Ednry  for tlcfr~ccltrtrts. 

SASH, J. We think tlie judge below m s  correct in overruling the 
objection. The witness had no such interest as would disqualify him 
from giving evidence for the plaintiff. I t  i4 the object of course of 
justice to ascertain the truth in e w r y  case brought before thcln; and to 
this end such rules hare  been ndoptcd with respect to evidence as are 
considered best calculated to its attainment; some of them extrrmely 
arbitrary, and justifiable only as being a portion of a general system. 
A\mong these rules is that which excludes a witness, without any regard 
to his moral standing, because of interest. I t  is not, however, every 
interest that  does exclude a witness. A son has a deep i~lterest i n  secur- 
ing or  in adding to the property of his father;  yet he is a competent 
witness for him in a suit affecting even hi? entire property. The law 
5ays this interest is too remote. But the instant the father dies, the 
son is  incompetent, because he  then is interested directly in increasing 
or  preserving a fund, to a distributire share of mhich, as next of kin, 
he is entitled. Cox a. Wilson, 24 h'. C., 234. The interest, then, which 
does exclude must be a legal and beneficial one in the subject-matter 
for the recovery of which the suit is brought, or when he is called to 
protect or increase a fund which a recovery in the suit will increase or 
diminish. The witness Banlard stands in no such position here. H e  
eupressly states that between him and the plaintiff no contract existed 
as to compmsatio~l of a n y  k i d ;  that his services v.ere those of a friend. 
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trnd, in I a n ,  a r c o ~ d i n g  to lli- tcl.tin~olly. :~l~lountct l  t c ~  u volun- (33s) 
tirrp c o u n ~ c . ~ .  fo r  v h i c h  no :ictioli ciu~ltl  be i ~ i a i i ~ t a i n e d .  I t  is 
w i d ,  h o ~ w v e i .  1,- tlie dtfcndi,nt's colil.vl, in  :rrgunlcJnt, ( h a t  the  v i t -  
1le.s stated he  thought it  likely the  p1:iintiff ~ r o u l d  g i w  h im qomctliinn 
f o r  his  wrr iccs ,  and pare  hic. I > ~ : I V ~  f o r  qo tliinliine. HP had per- 
f o i x ~ e d  ~ i ~ n i l a r  ' c r ~ i c e s  fo r  the p1:lir:tiff. :111d lie had p i ~ e l i  him molicy 
f o r  i t ;  hut lir  u e ~ l t  on to state that  if the  pl:~ilitiff did g i ~ c  h i ~ n  ; I I L ~ -  

thing. "it would not be becauee he na.  under  a n  obligation to do so." 
A more full, direct. and pobitire ncpa t io~i  of (111 I w n l  intereit  i n  the 
cause could not he gireii by a n i t~ less .  I t  u n s  at one tinie thought, and 
there a r e  dicta to tha t  effect, tha t  n l i e i ~  a ni tness  brlievcd himself 
interested, though in fact he  m i s  not. he  n a s  rendered incoinpetent. 
T h e  c o n t r a r ~  doctrine is r ~ o ~ i -  f u l l -  estnhli-lied. Bank  z!. Hughes,  17 
Wend., 102 ; 8 Johns,  428. So. also, if :I wi t r~e-  conceire himself bound 
i n  moral i ty  o r  honor to  make good ally lo<!: suqtaincd by  the pcrson i n  
whoqe f n r o r   hi^ evidcnw is to he given, i n  consequei!ce of a judgment 
against him.  lie is still n competent witness. ai lpi t?  I . .  T7inrent, 9 
Johns ,  1 2 0 ;  Moo, P I . .  I I i t i h t  ocX., 4 Werid., 297 ; 2 Pnli th  Leading cases, 
99. These authorities .lion tha t  the interest n h i c h  excludes a x-itness 
must be a direct lepnl interest ;  o t h e ~ ~ i s e .  tllc objection is to the  credit 
a n d  not t o  the  competenc,v of the  n-itncqs. Thc1 leaning of t h e  courts 
i n  modern tinies (I use the  expressio~i i n  referellee to  the old cases) is 
to  let t h e  objection go to the  credit ra ther  than  to the  competency, where 
r doubt n:ay arise. TT'uifon 1 % .  S h r l l y ,  1 Term, 300;  X i n g  c. Bray, 
Rep., i n  tinie of l , o i ( l  T I a t d ~ i ' i c A i . ;  H r n t  I .  Bde7., 3 T e n u ,  27. Here,  
there i s  no doubt the n itlleh3 h a d  no legal interest whatel  er. It nil1 
be observed tha t  thir  opiiiion is caor~filled to the question of the interest 
tha t  disqualifies a ~ ~ i t n e s s ,  and  not to tlic different modes by n h i c h  i t  
may  be tested; as n h e t h e r  the verdict can be g i ~ e n  in evidence f o r  o r  
against him,  o r  his  liability to  cost<. 

TTe concur with hi. I Ionor  who t r i rd  tlie cauw, tha t  the witness j:?X'r 
h a d  no such inter?-t 21, esclniled him.  1,111 thnt  tlic. objection v e n t  
to his  credit. 

Pm C'I-RI~ 11. So error  

THE STATE ox I . I I I :  K E I A ~ I O X  OF JOHS S. NURRAY v. WILIE JONES. 

Where a sheriff's bond had been taken in 1838, only three justices of the 
county court being present, and the bond was only for $4,000 instead of 
$10,000 as required by law: Held, that these defects were cured by the 
act of 1844-5 ,  which had a retrospective as well as a prospective oper- 
ation. 
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APPEAL from BUXCOMBE Special Term in June, 1845; CaZdweZZ, J .  
This was a suit on the bond of the defendant, executed in October, 

1835, as sheriff of Buncombe. I t  appeared from the record of the 
county court that when i t  was taken there were but three justices of 
the peace on the bench, and the bond appears to be in the penal sum 
of $4,000, instead of $10,000, as required by law. The defendant's 
counsel moved that the plaintiff be nonsuited, on the ground that there 
were but three justices, who received the bond, and because i t  did not 
contain the penalty required by statute. The question was reserved, 
and the relator, on the breaches assigned, had a verdict. The court, 
on consideration refused to nonsuit, on the ground that the defects 

were cured by the act of 1844-5, and on the ground that, if 
(360) not cured, the bond was a good bond at common law. Judgment 

for the plaintiff, and appeal by the defendant. 

S. 18. Woodfin for plaintiff. 
Francis for defendant. 

NASH, J. This suit was commenced in 1842, and, according to the 
decisions of this Court theretofore made, the plaintiff could not have 
maintained his action. I n  carrying out the will of the Legislature, as 
expressed in their acts passed at various times, a series of decisions 
had been made by the courts, the effects of which were to deprive those 
who put business into the hands of public officers, or of those who 
assumed to act as such, of a large portion of the protection they ought 
to receir~e. From year to year, as these evils were brought to their 
notice, remedies were applied by the Legislature, until, at  the Session 
of 1844-5, an act passed which, it was hoped, had remedied and pro- 
vided for every mischief and defect which had previously been found 
to exist. That act provides "that all persons who shall be admitted by 
the county court and sworn into the office of sheriff, coroner, or con- 
stable, shall be lield and deemed to be rightfully in office until ousted 
by due course of lam; and that all bonds which have been, or may here- 
after be, taken by any court of pleas and quarter sessions, upon admis- 
sion of any person into either of the said offices, shall be held and 
deemed to be ralid and effectual to d l  intents and purposes, notwith- 
standing any defect, insu%ciency, or irregularity in the election, ap- 
pointment, or admission of such person, or in any of the proceedings of 
the court in relation thereto." I n  Jordan v. Pool, 27 N. C., 105, the 

action had been commenced prior to 1843, and it was a point of 
(361) the defense that the act of 1844 could not apply to it, so as to 

alter or change the principles upon which i t  was to be deter- 
mined. There, as here, the records of the county court did not show 
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that  a majority of the justices ve re  present when the bond on which 
the action n-as brought n-as accepted. But  the Court was of opinion 
that  although this n7as a fatal  objection a t  the time the action was 
instituted and the pleas n-ere entertd, pet that it was perfectly coni- 
petent to the Legislature to ratify the delivery, previously made to n 
third person, of the bond, as i t  was payable to the Sta te ;  and that  
i t  had done so by the act of 1844-,5. I n  other IT-ords, that  the latter act 
embraced as well bonds made before its passage as those made after- 
vards.  This decision disposes of tlie first objection made by the 
defendant. 

Another objection has been takrn. nhich is equally untenable. The  
act regulating the election of sheriff requires him, before he enters on 
the discharge of his official d u t i e ~ .  "to enter into bond with two or 
more good and sufficient sureties in the penalty of $10,000," etc. Rev. 
Stat., ch. 112, sec. 13. I n  the present case the penalty of the bond is 
$4,000. Before the act of 184-1-5, this would have been a fatal  objec- 
tion to i t  as an official bond. The error, however, is  cured by the 
second clause i n  the act referred to. The  language is, "and that bond? 
which have been or may be taken, ctc., upon admission of any person 
into either of the offices shall be held and deemed valid and effectual 
to all intents and purposes, notx~ithstanding any defect, insufficiency, or 
irregularity, etc., or in any other proceeding., of the court in relation 
thereto." This bond x u  taken by the court on the admission of the 
defendant Jones into the office of sheriff. 

These are the only objections rvhich r e r e  taken to the plaintiff's 
recovery in the court below, and the only ones vhich  have been or 
could bc considered here. 

T e  perceive no error in the opinion of the judge ~ v h o  tried (363) 
the cause, and tlie judgment must be 

PER Cun~aar.  Affirmed. 

DOE os DEX. OF DAVID P A R K S  V. J A M E S  MASON. 

Where a return of a levy on land by a constable conforms, in its description, 
to the directions of the act of Assembly, Rev. St., ch. 62, sec. 16,  setting 
forth, among other things, that the land lies on a creek, naming it, and 
it appears that there are several creeks in the county of that name, i t  is 
competent for a party to an ejectment suit, brought to recover the land 
sold under that levy, to show which creek was intended when the levy 
was made. 
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APPEAL from MEC'KIJ~BURG Special Terrn in November, 1846; 
Pearson, J .  

The plaintiff claimed the premises, described in the declaration, 
under a sheriff's sale on an execution against the present defendant. 
The land was levied on by a constable, upon a fieri facias issued on a 
justice's jud,ment, and he returned the levy in the following words: 
"For want of goods and chattels, levied this execution on the defend- 
ant's land-two tracts-one adjoining the lands of William Lackey 
and others, and one adjoining the lands of Robert Watson's estate and 
others, and lying on the waters of Sugar Creek." On the return of 
the levy to the county court there was an order made for execution to 

issue, and a mnclitioni cxponas did issue, and under it the lessor 
(363)  of the plaintiff became the purchaser of the last mentioned tract, 

namely, that on Sugar Creek. 
The sole question made by the defendant on the trial was whether 

the land was sufficiently described in the constable's return. Tt appeared 
upon the evidence that Sugar Creek and its branches watered a large 
portion of the county of Xecklenburg, in which the land is situate, 
that one of the streams was called "Big Sugar Creek," another "Town 
Sugar Creek," and another "Little Sugar Creek"; and that they came 
together in the edge of South Carolina. The plaintiff, then, in order 
to identify the land, gave evidence that the late Robert Watson owned 
a tract of land in the county of Mecklenburg, on the "Town Sugar 
Creek," and did not own any other land in the county, and that the 
premises now sued for adjoined that tract of Watson's, and was on 
that branch of Sugar Creek known as "Town Sugar Creek," and also 
that it lay on the main road from Salisbury to Charlotte. 

Upon that evidence, the court held that there was not sufficient cer- 
tainty in the description of the land in the levy, and nonsuited the 
plaintiff, who thereupon appealed. 

J .  H.  Wilson for plaintiff. 
Alezander for defendant. 

RUFBIN, C. J. The levy is returned strictly in compliance with the 
act of Assembly which directs that the constable shall set forth what 
lands he levied on, where situate, on what water-course, and whose land 
it acljoins. Rev. Stat., ch. 62, see. 16. That was done literally in this 
case; and, looking to the return alone, there is no ambiguity in the 
description, nor any room to doubt that by i t  the land could be identi- 
fied so that the sheriff could tell what land he was to sell and bid- 
ders also understand what they were buying, which are the objects 
of the statute in requirins the particularity of description prescribed. 
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This  ret11~11 ~ n u ' ~  he wstailiecl. fo r  it  f o l l o m  the \-cry ~ r o r d a  of (361) 
the act. 7 ' 1 ~  land  is situate i n  Mecklenburg County, lieq on 
Sugar  Creek, a n d  adjoinr the  land t h a t  belonged t o  Robert TSTatsoll, 
lately deceased. I t  is  t rue,  a. \vas ohscrred i n  Smith r .  Lou9, 23 N. C.. 

require extrinsic eTidrrlce to identify the  land,  as, indeed, m a y  be t l ~  
case 11-ith the  most accurate descriptioll ill n deed. Here,  f o r  exalnplc, 
m ambigui ty not apprar ing  on thc  re tu rn  n as raised by evidence de l zo~a  
tha t  there were three Sugar  crecki ill Xeclilenburg. B u t  t h a t  cannot 
absolutely avoid t h e  l e ~ y  and  return.  n h i c h  conform to the  statute. I t  
only made  i t  necessary tha t  e\idence .hould he given v h i c h  would con- 
nect tlie re tu rn  n i t h  one of those creeks, and  make it appear  on  whir11 
of then1 the  land, according to the  description in the  return,  must  lie. 
Th is  was completely done by proving t h a t  the  ITa tson  land, which i k  
called f o r  i n  the  return, lies on :t par t icular  brauch of the  creek, and 
t h a t  Watson h a d  110 other land,  and  tha t  this t ract  i n  fact  adjoined 
t h a t  one of W a t s ~ n ' ~  Ho\v better evidcnce could be g k e n  to show oil 
which of the  streams the  land  lies, o r  to identify the  parcels levied 011 

a n d  sold, i t  i s  difficult to conceive. 
PER CURIAPI. Reversed. 

Cited: HdZard  c. Phillips, 81 S. C., 105. 

( 3 6 5 )  
J O H S  WELCH v. WILLIAhI M'. PIERCY ET AL. 

1. The county court has full power to order the laying out of public roads, 
but none to lay t h e m  out. The last power is given to a jury. 

2 The court has the power to decide whether the public convenience requireh 
the laying out of a road, and to order a jury for the purpose of laying it 
out; but it  has no poxer, except as to the terinini, to direct the jury or 
any one else h o ~  it  shall run, that being the esclusive province of the 
jury, their verdict being, of course, subject to the judgment of the court 
whether it  shall be received or not. 

3. An order of the court directing h o ~  a road shall be rill1 and opened does 
not justify an overseer who acts undcr it. and he is  liable to an action 
by the party grieved. 

4. Every man is presumed, in l n ~ r . ,  to intend any consequence ~vhich naturally 
flows from an unlawful act. and is answerable to private individuak for 
any injury so sustained. 

i Therefore the defendant  as liable, in action of trespass quare t lausum 
fregit. for the loss of hogs, etc., occasioned bv the u n l a ~ f u l  breaking 
down of the plaintiff's fence. 
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APPEAL from CHEROKEE Spring Term in January, 1846; Pearson J .  
Trespass p a r e  c lausum f regi t ,  brought to recover damages for throw- 

ing down the fences of the plaintiff, whereby he lost several hogs and 
other property. The defeiidant pleaded in justification that he mas 
appointed by the county court of Cherokee County to open a public 
road at  the place where the fences were thrown down. H e  produced in 
evidence the record of the county court, whereby it appeared that at 
June Term, 1840, a petition was field wherein it is stated "that i t  will 
be of great conrenience to the neighborhood that a public road be 
established, leaving the State Road at or near Joel Vannoy's Valley 
River, passing by Andrew Calvert's, W. W. Piercy's and to intersect 

the State Road at or near James King's." At June Term, 1840, 
(366) an order was made by the court directing the sheriff "to summon 

a jury to riew, mark, and lay off a road from Thomas G. For- 
ney's line, passing Andrew Calvert's and William W. Piercy's, and 
intersect the State Road at James King's." The jury was duly sum- 
moned, and their return is as follows: "The jury met according to 
the order, and agree that the road be made." They then recommended 
that the defendant Piercy be appointed the overseer, with the hands 
within certain designated boundaries. The order of the court appoint- 
ing Piercy orerseer is as follows: "Ordered by the court, that William 
W. Piercy he orerseer of the road leading from Jamev Ring's down 
the south side of Valley River, crossing the said river at  Joel Vannoy7s 
to the Hanks branch, and that he command all the hands on the south 
side of the said r iwr ,  a d w  south course from these points," etc. I t  
then directs the oyerseer "to n-ork out the same," etc. Acting under 
this order, the defendant, in opening the road comniitted the trespass 
complained of. I t  mas admitted by the defendant's counsel that he 
had failed in p r o ~ i ~ l g  that the road had been laid off by the jury along 
the place where the alleged trespass was committed; and he moved the 
court to instruct the jury that as the road had not been laid off and 
marked by the jury at  any place, the defendant was justified, under 
his order, in opeuing out the road along the nearest and best route 
between the pcints mentioned in his order. This instruction was 
refused, and under the charge of the jury a verdict was rendered for 
the plaintiff in their damages the injury sustained by the loss of the 
hogs and other articles. From the judgme~~t  on this verdict the defend- 
ant appealed. 

Elrancis and Edrze!j fo7. p l a i n t i f .  
Gai ther  for defendant.  

N~srr, J .  The defendant asks for a new trial because of the refusal 
of the judge to instruct the jury as requiredj and because he charged 



them that they might give damages for the 1o.s of the hogs and otlier 
property if the1 thought it resulted fro111 tlic lmllir~p don n of the 
fences. We entire17 agree \I it11 l ~ i i  I l o i i c , ~  (111 ljotli l,oilit- ; aiid \ r ry  iliucli 
for the rc:imls aGgncd  by 1iil11. 'rl1(3 count-  c.ourt of c:irh romity 
iq vested nit11 "full pover and authority to o,drr tlie lnymg out of pul) 
lie roads," but none n h a t e ~ e r  to  lcr!/ t l lc t i  o u t .  That authority i~ givcli 
to another tribunal, that  is, a jury. By section 2 of the act of 179.1, 
Rev. Stat., ch. 10-1. sec. 4, it  is ordaincd that "all roads shall be Inid 
out by a j u r r  of freeholders to the greateit ad\ antage of the inhabitants 
and as little as may lw to the injurS of iriclosnrei." *lnd to +cure a 
faithful discharge of their duty, tlic jury may make their return on oath. 
The court, tlieli. Lare the poner to decide nliether the public con- 
venience requires the lnyiug out of the road. and to order a jury to be 
summoned to lay i t  out:  but they have no power, except as to the ter- 
min i ,  to direct the jury or any one else 11ow it  shall run, that being thc 
exclusive right of the jury;  their ~ c r d i c t  being, of course. subject to the 
judgment of the court xhether i t  shall be receired or rmt. I t  has been 
urged before us that. as the defendant uab acting under an order of the 
court of competent jurisdictioli, he could not be a trespaqser, as tlir 
order n.as not roid, but o n l ~  voidable. I f  this x-ere the fact. thc nrgu- 
ment nould be sound; but tlie order is not loidable alone. it i* ab+ 
lutely I oid, both for ulicert:~inty and n alit of power ill the coult 
to make it. I t  is ob~iouq,  froru all i i~spct io l l  of t l i ~  remid,  that (365) 
the jury did not l a -  ofT the road. They neither iliarked nor 
.talred it, nor designated ill the report the c20urse it slloultl r u n ;  m d  
until they had so dolie the court had no pox-er to order it to be opened, 
for  there is 110 road to be opened. -111 that the o\ersccr c:lll clo i- to 
carry into execution the dcterminatiol~ of t l ~ e  jury. I f  tlic court direct 
him to r a r y  froill the loc~itioii made by tliell~ or T O  ope11 n road nitlrout 
their previous nction, fixing n11ert it slid1 rmi. their orclcr is uull ailtl 
1-oicl and doc., llot protect him. To liold that ,111 orclcr snc-11 a s  n n i  matl(~ 
in this case n oultl llrotert tlie o\ Crbrer iq a t  i ~ i c e  to l ~ l ~ ~ e  a t  the irrespon- 
iible d i i r~e t ion  of t l ~ e  county mur t  i i ~ ~ d  (if tlic oTer\t3er thc inclosed 

l~laiiltiff n-as :~ppoilltecl an overvcr of a mat1 r1121t h i l  no esistel~cse ill 
lax- or  iir fact. and the actio~l X:IS brought to I W . O Y C ~ .  froni tlie tlefendant 
one of the hands il~~igll(.il  to the pl:~intiff. the lmrnlty for not working 
on it.  On behalf of the :~l:ri~rtifS it .n-nq colitcntlctl that the order w:rq n 
judicial detei~mination t11:rt t11~1.e \\.as S I ~ C ~  :I ~ m d .  Tlir court tlecidvi 
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that it was not; that so to hold would be to repeal the act of the Legis- 
lature on the subject. I n  this case the road ordered by the court to be 
opened by the overseer had no existence in law or in fact. I f ,  instead 
of suing the defendant for a trespass, the plaintiff had put up his fences 
again, could an indictment have been maintained against him for 
obstructing a public road? Surely not, for the plaintiff was the owner 
of the land. I f  i t  could, the singular spectacle would have been exhib- 
ited of two antagonistic rights existing in different persons a t  the same 

time-the right of the overseer to throw down the fences and the 
(369)  right of the owner to put them up. This cannot be so. I f  the 

order justified the overseer, then he had in law a right to do what 
he did, and it would have been criminal in  the plaintiff to have opposed 
him, or permitted him, or to h a ~ e  obstructed the road after i t  was 
opened. But, again, if the county court had the power to make the 
order, it was the duty of the overseer to obey it, and, if he did not, he 
would be punishable by indictment. But Baker v. Wilson, decides that 
he could not be punished. The instruction prayed for could not have 
been given without a manifest and palpable violation of the act of 
Assembly. I t  is admitted that if the jury had laid out a road, the 
defendant had departed from i t  in pulling down the fences, and his 
justification is claimed under the order, on the plea that he had chosen 
the best and most convenient ground on which to run it between the 
points designated by the court. This defense substitutes the overseer 
for the jury, and transfers from the latter to the former a discretion 
which the law nowhere authorizes. I t  violates one of the most impor- 
tant provisions of the road law, the protection which it throws around 
the property of every citizen. I t  never was the will of the Legislature 
that any man's property should be taken for the use of the public with- 
out compensation ; and the law we are considering so said, and appointed 
a tribunal to assess the damage each individual may sustain by run- 
ning the road on his land-not the court nor the overseer, but a jury 
of his county. This case remarkably exemplifies the danger of depart- 
ing from the provisions of the act. Two individuals on whose land the 
jury intended the road should run are allowed trifling compensation, 
for the injury was small, while the present plaintiff, through whose 
valuable lowgrounds and inclosures the overseer has chosen to run i t  for 

a quarter of a mile, is allowed nothing. Upon the return of the 
(370)  jury, it was the duty of the county court to have set aside their 

verdict, because they had not performed the duty assigned them, 
and to have ordered another jury to go upon the ground. They had no 
right nor power to substitute themselves or the defendant in the place 
of a jury. 

We entirely concur with his Honor, that the couuty court had no 
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power to make the order they did, nor had they the power to authorize 
any man to cut out a road a t  his  discretion, and that  the defendant 
r a s  not justified by i t  in pulling down the fences of the plaintiff. 

We agree with the court below on the question of damages. Every 
man, i n  law, is  presumed to intend any c30nuequence which naturally 
flows from a unlawful act, and is a n s ~ ~ e r a b l e  to private individuals for 
any in jury  so sustained. The authorities cited a t  the bar, so f a r  as 
we had i t  in our pover to examine them, sustained the proposition. 
The question was very correctly left to the jury to say whether the loss 
of the hogs and other property was the consequence of the pulling dowu 
of the fences, and they said that  i t  was. 

PER CURIAM. N o  error. 

Cited: Shofner  1 % .  Fogle?imz, 14 N. C., 282;  Burnett z?. Thompson ,  
51 N. C., 215; Bwden 2.. Hnrrnan, 52 S. C., 35.5; S.  v. Smith, 100 
N. C., 554; Johnson 1 1 .  R. R., 140 PI'. C., 576; Cordell  u. Tel. Co.. 149 
N. C.,  413. 

MICHAEL JONES v. WILLIAM B. ;MORRIS, EXECUTOR, ETC. 

Where the defendant, in consideration of a debt he owed, agreed to let the 
plaintiff have a bed and furniture of the value of $28, but no particular 
bed and furniture were conveyed or delivered, and afterwards the defend- 
ant refused to deliver any bed and furniture: Held,  that the action of 
trover would not lie for the plaintiff. 

APPEAL from MCDOWELL Spring Tern], 1847; Dick J. 
Trover for a bed and furniture, tried on not guilty. The  (371) 

case was that  Morris mas found to be indebted to Jones, on 
a settle~nent, in the sum of $60, and they agreed that  the former 
should give the latter his note for $32 (which he did) and also should 
give him a bed and furniture a t  the price of $28, being the residue of 
the debt, when Jones should apply for it a t  the house of Morris. 
Shortly afterwards Jones went there for the purpose of getting the bed 
and furniture, and met Xorris  a t  the gate going from the house, who 
requested plaintiff to go to the house, s a ~ i n g  he rrould be back soon. 
The plaintiff went in, but was ordered out by Mrs. Norris, and went 
away without seeing Morris. and then brought this suit. The court 
expressed the opinion that the plaintiff could not recover, because he 
made no demand on 3Iorris for the bed and furniture, and also because 
he failed to prove a conxrrsion, and in submission thereto the plaintiff 
suffered a nonsuit and appealed. 
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Guion for  plaintiff. 
Kdney for defendant. 

RUFFIK, C. J. A demand was really inirnaterial, for if i t  had been 
made and refused i t  would not have entitled the plaintiff to recover in 
this form. His  case fails because he has uot shown a property in any 
bed and furniture which could be converted to his  prejudice. The 
agreement between the parties was lnerely executory, obliging Morri* 
to convey and d e l i ~ e r  to the plaintiff some bed and furniture of the 
d u e  of $28, and not aniounting to a conr-eyallce or delivery of any 
bed and furniture in particular, so as to vest thc  title in the plaiutiff. 
The  action was, therefore, misconceired, and ca~ulot  be sustninecl. 

PER CURIAM. AIffirrlicd. 

Cited: Ilill 1 % .  Robi.i.on, 48 S. C., 504; Blakeley c.  PatricX., 67 N. C., 
42; Sharpe v. Pearcc, 74 N .  C., 602; Xhearin c. Riggsbee, 97 S. C.,  230. 

(372) 
TVILLIAM GGUDGER v. JOHK R. FLETCHER. 

1. The plaintiff sold to the defendant some cattle for $50. He received from 
the defendant a promissory note for $30 payable 1 January, ensuing, and 
a bank-note for $20, which was to be returned if not found to be good, 
and the defendant was to have rredit until  1 January. The bank-note 
was returned, as also the due-bill, which was destroyed by the defendant, 
who then offered t o  pay $10 and give his note with surety for $40, payable 
1st of the  next January. The plaintiff refused to  accept them. Held, 
tha t  the  plaintiff could not sue the defendant in a quantum valebat until 
after 1 January. 

2. A due-bill, though written with a pencil and not in ink, if legible, is good. 

AFPEAT, from HES~ERSON Special Term in Jnne, 1846; Bai le~/ ,  d. 
Assumpsit on quantum ~ v l e b a t  for cattle sold and delivered to the 

defendant. Plea, the general iqsue. The plaintiff introduced a witness 
who testified that the defendant ctated to him that  he had bought thc 
plaintiff's cattle for  the cum of $50, and tha t  in payment therefor he 
g a r e  his due-bill for $30, on which the plaintiff agreed to wait until 1 
January  following, and the balance he paid in a bank note which the 
plaintiff at first hesitated to accept, upon which he  told him that  if 
it were not good, or  did not answer his purpose, he would take it back 
and give him another; that  some time afterwards he met the plaintiff, 
who told him the bank note n7as worthless, and handed it back. and 
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also handed back tlie due-bill, which had been written with a pencil. 
and ~vliich on that accouut the plaintiff alleged was not good; that  the 
clefendant then offered to g i ~ e  the plaintiff $10 arid secure the balance 
of the debt, vliirll was disagreed to by the plaintiff, and nothing 
further x a s  done. h o t h e r  witness for the plaintiff testified that  he 
\\.as present when the plaintiff returned the ballk note, and he gave 
-1tbsrantial1y the same account of what theii happened between the par- 
tics as  had been stated by the defendant to tlie first witness, add- 
i ~ i g  only that w h m  the due-bill x7as handed back the defendant (373) 
tore i t  up. 

The defendant tlieu introduced a v~itiiess who testified that  the sale 
of the cattle was made upon the following conditions : first, that the 
defendant was to gix-e his due-bill, payable to the plaintiff 1 January  
thereafter, xvith the witness as surety, ~ h i c l i  he did, and the same was 
accepted by the plaintiff; secondly, that  the defendant was to pay $20, 
trhicli he then had, and if i t  did not answer the purposes of the plain- 
tiff, he 17-as to return i t  to defendant and ~ m i t  till 1 Januarg- for the 
.aid sum. 

The court instructed the jury that, according to tlie original term; 
of the contract, if they had been complied with by the defendant, the 
plaintiff could riot hare  recovered in this case, because he had coni- 
menced his action before 1 January,  upon a qucmtun~ ealebat; but that 
if the jury believed the accoulit giren b>- the x~itness of what took 
place between the parties upon tlie offer of the plaintiff to return the 
bank note, the special contract was done away with, and the plaintiff 
then had the right to sue imniediately and declare upon a quanturtl 
1 alebat. The plaintiff had a verdict and judgment, and the defendant 
nppcaled. 

DANIEL, .I. Tlie court told the jury that what took place betnel.11 
the parties up011 the offer of the plaintiff to return the hank note c a u s ~ d  
the special contract to be done army n-ith, and the plaintiff had tht3 
right to sue immediately 011 tlie count for n cjuailturrz ~ a l c b a t .  I t  doe; 
!lot ceeni to us that the plaintiff had a right to cue before 1 
.January following. The due-bill for $30, although ~ ~ r i t t e n  in (374) 
l~encil, if legible, n a s  ~ o o d .  The law does not require a note or 
bond to be written ill i nk ;  i t  is done generally, as the most convenient 
inode and the niost likely to perpetuate the contract. Story on Bills. 
pp. 33. 34, 53. Tlie bank bill was to he taken back if the plaintiff did 
~ i o t  like it,  a l ~ d  the defendant TYRS the11 to hare  time until 1 January  
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following, to pay that sum also. The defendant, however, on the return 
of the bank bill, and the surrender to him of his note for $30, offered to 
give his note with surety for $40, payable 1 January following, and $10 
in cash. This offer was rejected by the plaintiff. I t  seems to us that the 
defendant tendered performance of the contract on his part, and that 
the plaintiff, because he refused to accept the defendant's note with 
surety for $40, and $10 in cash, had not a right immediately to sue on 
a q u a n t u m  ralebat.  The defendant was entitled to time to pay the $50, 
until 1 January following, to wit, 1845. 

PER CURIAM. New trial. 

THE STATE TO ,J I I E  USE OF WILLIAM M. DULA v. WILLIAM LAWS ET AL. 

Where, in a suit pending in the county court, a n  award by referees under a 
rule of court is  made in favor of the plaintiff, and the court sets aside the 
award and orders a trial, upon which there is a verdict for the defendant, 
the plaintiff cannot, by then appealing, bring the questions on the award 
before the Superior Court. He should, as  he had a right to do, have 
appealed from the decision of the county court upon the award. 

APPEAL from WILKES Spring Term, 1847; S s t t l ~ ,  J .  
The writ in this case was returned to August Term, 1839, of Wilkes 

County Court. At February Term, 1844, the case was referred by a 
rule of court to 1,. Q. Sharp, and his award mas returned to April 
Term, 1844. On the motion of the defendant the award was set aside 
a t  the same term, and the cause was ordered to stand for trial. At 
May Term, 1846, the issues were tried on the pleas of the general issue, 
convenants performed, no breach, and a wrdict was rendered for the 
defendant. An appeal was taken to the Superior Court, and, on motion 
of the plaintiff's counsel, judgment was by the court rendered accord- 
ing to the award in the county court. From this judgment the defend- 
ant appealed. 

Iredell  for plaintif f .  
N o  c o m s e l  for defendant .  

NASH, J. I n  the opinion of his Honor, there is error. The judgment 
of the county court upon the award was final, in form at least, upon 
that point, and it materially affected the subject-matter in dispute. The 

defendant, against whose interest the judgment operated, had 
(376) a right to appeal to the Superior Court, that a review of the 

error of the county court might be had, if there was any. R e  
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failed to do $0. and the cause welit on to be tried by the jury;  and, upon 
a verdict and judgment against him, he appealed to the Superior Court. 
We are of opinion that the appeal did not take up the judgment of the 
county court upon the a~vard .  The objectiol~s to that jztdgment mere 
vxiued by the plaintiff because he did not bring them forward in proper 
time, as he might have done by an appeal. ITpon the appeal as taken, 
the award was not before the appelate court, and the cau3e ought to 
h a w  proceeded as it did in the county court. Harwy I . .  Swi th ,  18 
N. C., 189, recognizes the true and establishes an  exception to it. That  
was a case of a petition for the reprobate of a d l .  I n  the county 
court the prayer for reprobate m s  granted, and issues Tvere made up 
to try the validity of the r i l l .  These were submitted to a jury, who 
returned a verdict, and an  appeal was taken to the Superior Court. 
where, upon motion, the proceedings w r e  dismissed by the presiding 
judge for error i n  the judgment for reprobate of the d l .  The Supreme 
Court, after recognizing the rule herein stated, proceeds: "But, nerer- 
theless, we are of opinion that  where, upon a petition for a reprobate. , 

and the same has been ordered and an appeal taken by either party 
from the ultimate sentence upon such a reprobate, that appeal places 
the entire cause in the revising court." And the reason given is that  
the petition must be conridered as containing the allegations of those 
propounding the paper, and the ultimate judgilient must be founded 
on those allegations, as admitted or prored. "If t h e y  will not authorize 
a sentence for the party propounding, the court is obliged to refuse to 
him such a sente~lce." The deci4on in that case rests upon the peculiar 
nature of the proceedings. which distinguish i t  from the present. But 
if the an-ard had bee11 before the court, the judgment affirming 
it was erroneous. Vpon its face it n-as not final. (377) 

PER C ~ R I A V .  Reversed, aiid o r d ~ r  of pro( rdent lo .  

THE STATE l o  ? r l r  U ~ I  OF N S .TAKRATT v THOAIAS MtGEE ET A I .  

I. The receipt of a deputy sheriff for a claim put in his hands for collection 
is evidence against the sheriff in an action for failing to collect the claim. 

2. And a s  such a receipt binds the sheriff, it is, under the act of 1844, con]- 
petent evidence against h i s  sureties as  well as himself. 

, ~ P P E A I ,  from CHEXOKE,E Spring Term, 19.17 ; D i t h ,  J .  
Dpht on the sheriff's bond, againrt him lrlld his surches, arid was tr i td 
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rJn the plea of conditions perfornied. The breach assigned was the failure 
to collect a justice's judgment, which the relator placed in the hands of 
one of the sheriff's deputies for collection. I11 support of his case the 

- relator offered in  evidence the receipt of the deputy to the relator for 
the judgment, "to collect or  return," a i d  the counsel for the sureties 
objected that  i t  was not competent evidence against them; but the court 
admitted i t  and there was a verdict for  the plaintiff. From the judg- 
ment the defendants appealed. 

(378) Gaither  for plaint i f .  
.J. TI'. Woodfin for defendutlts. 

RUFFIX, C. J. There is no doubt upon this question of evidence. 
The act of 1836, Rel-. Stat., ch. 109, sec. 23, makes the sheriff and 
his sureties liable for clainls placed in  the hands of a deputy. The 
receipt of the deputy for the claim is evidence against the sheriff when 
given in  the discharge of official duties; and this is  a receipt of that 
bind. S.  v. Allen, 27 S. C., 36. Tndced, the receipt of the deputy being 
the act of an  agent, is in law the receipt of the sheriff himself, and binds 
hirn accordingly-as if the deputy receive the money on an  execution 
and give an  acquittance therefor, or  return satisfaction on the execu- 
tion in  the sheriff's name. I t  is t rue that  in AS. 1 . .  Bullenwider ,  26 
N. C., 364, i t  was held that  a constable's receipt for a claim to collect 
was not evidence against the sureties. Bu t  probably on account of that  
case that  has been altered by the act of 1844, which makes the receipt 
o r  acknowledge of the sheriff, or any other officer, or any other matter 
or  thing which is admissible against him, competent also against his 
sureties. The  act is 1-emedial, and this is the receipt of the sherifi', 
within the meaning of the ac t ;  and, a t  all events, i t  is an  inqtruineilt 
which is competent eridence against ihc sheriff, and it is, therefore, 
adnlissi ble against all the defendants. 

PER CURIAM. S o  error. 

T H E  STATE .lo THE CSE OF MARY B. KESLER v. RICHARD W. LOSG ET A[.. 

A sheriff and his sureties in his official bond are not bound for the collection 
of any claim ~ u t  in his hands for collection, unless, as in the case of 
constables, the claim be within the jurisdiction of a justice of the peace. 

,\PPEAL from Rowax Spring Term, 1847; sett le ,  J. 
The case was as follows: Long, one of the defendants, while sheriff 

of Rowan County, pare his receipt to the relator for a note against 
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one Conen for $250, "to bring quit on." Thi* actioli is against Long 
and his sureties in his official bond, and the breach asiigiled is the 
receipt of the money by Long and his failure to pay i t  over to the 
relator. Pleas, nor1 eat jac turr~ ,  conditions performed, and no breach. 
The plaintiff proved that  the defendant Long had received the money. 
The court being of opil~ioli upon the questioli reserved that  the plain- 
tiff could not reeoTe1. ill this action, a ~lonsuit  x;is entered, and the 
plaintiff appealed. 

I_)LSIFL, J. -1 iheriff nho receires claiin. fur collectioll shull dili- 
gently endearor to collect and pay then1 over ill like mannel as con- 
stables are now bound; and in default of such duty he and his sureties 
a1.e liable for damages by suit on his official bond. Rer.  Stat., ch. 109, 
see. 28. This act was originally enacted in 1836. The sheriff, as well 
as a constable, could and often did, before the passage of this act, serve 
warrants and return them before magistrates, and execute any judicial 
process issuing from a magistrate's court, if it  was directed to him as 
sheriff. It was, in nlany parts of the State, very common for the 
holders of claims to put tliein in the liailds of the sheriff or his (380) 
deputy for collection; and a e  suppose that the Legislature passed 
the above act to pIace the sheriff and his suretieb upoil the same footing 
on ~ ~ h i c h  a constable and his sureties m r e  then placed as to claims put 
in his hands. I f  claims m r e  of an aiiiount above the jurisdiction of a 
magistrate, they usually nere placed ill the hands of an attorney, to be 
sued on in  a court of record; if le;?, they usual17 were placed in the 
hands of a constabl~,  nho then became agent for tlie plaintiff ill hav- 
ing the rr a r rant  issued and the judgment and executioi~ obtained; and 
then he officially acted as constable in enforcing the execution and col- 
lecting the money. The sheriff, bx the act, is  hound to collect and pay 
over claims "in like manner as constahles are riolr- bound." IIow are they 
bound? The law requires a constable to collect, or diligently endearor to 
collect, all claims put i n  his hands for collectioli, and pay oxer all sums 
thereon received, cither with or witliout suit. If the claim could ilot be 
collected with suit, the constable was to sue upon it. Where? The 
answer seems plain that he is to sue in the magistrate's court whow 
ministerial officer the constable is. The claims mentioned in the act, 
then, must be such as are within the jurisdiction of a justice of the 
peace, or are brought within his jurisdiction by judgments obtained 
before him. T h i ~  being the proper construction of the afurwaid 
qtatntes, as it seenls to uq, we think that the claim of placcrl 11v 
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the relator in the hands of Long was not a claim, within the meaning 
of the act, to subject and his sureties. The claim was one that should 
have been sued on in a court of record, and should more properly have 
been placed in the hands of an attorney a t  law or an attorney in fact 
for collection. We think that the judgn~ent must be 

PER CURIARI. Affirmed. 

Cited: El l i s  7.. Long, S O  S. C., 515; li'arnsozrl. I ? .  Thomas, 33 N. C., 
168. 

T H E  STATE TO THE USE OF JAVAN TRAMMELL v. ROBERT THOMAS ET AL. 

Where a judge told the jury in his charge that they must find for one of the 
parties, unless they believed h i s  witness had committed perjury, the 
charge was  erroneous, because the credit of the witness was a matter 
for the jury, not for the court, and the witness might have been mistaken, 
and not guilty of perjury. 

APPEAT, from H E N T ~ R S O N  Special Term in June, 1846; Battle, J. 
Debt upon the bond of the defendant Thomas, as sheriff of Henderson 

County, in which the breaches assigned were that one Clayton had, as 
the deputy of Thomas, failed to collect a claim against one Hunter, 
which he had in his hands and might by due diligence have collected, 
and for failing to make a due return of a ca. so. which he had taken 
against the said Hunter. Pleas, conditions performed and not broken. 
Upon the trial the plaintiff had made a prima facie case. The defend- 
ants, after a release by Thomas to his deputy, introduced him as a 
witness. He  testified distinctly and positively, and repeated i t  upon his 
cross-examination, that when the plaintiff placed the claim against 
Hunter in his hands for collection, which was in 1842, he told him he 
looked upon it as a doubtful claim, and he wished him to do what he 
could to collect, or at  least to secure i t ;  that thereupon he, the wit- 
ness after being unable to find any property of Hunter upon which he 
could levy a fi. fa., at the instance of the plaintiff sued out a ca. sa. 
and under i t  arrested the defendant therein, Hunter, who gave bond 
with security to appear at  the succeeding term of the county court and 
take the benefit of the act for the relief of insolvent debtors; that he, 

the witness, had the papers at  that term and would have returned 
(382) them had not the plaintiff requested him to keep them until he 

could endearor to arrange the debt with Hunter, and that on the 
second or third day of the term the plaintiff applied to him and took 
the ca. sa. and other papers from his hands, and had never returned 
them to him. He  stated that this took place in the presence of several 
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persons, and that thc dcfe11d:nlt ill the esccution, l lunter ,  was, as he be- 
lieved, present. Hunter was then asked if he Tpas present and saw the 
papers returned to the plaintiff, and ht. stated that  he had no recollec- 
tion of the transaction, and, moreover, that  he had remained a t  court all 
the week, awaiting the return of the crr. sa. into court. 

The court instructed the jury that the plaintiff n7as mititled to recover 
unless they believed the witness Clayton, but that  the testimony of that 
witness, if beliered, formed a complete defense to the action; that the 
statement of Clayton was such as  precluded the idea of a mistake; and 
if i t  n7ere false, it  must be ~vi th in  his OW11 kno\vledge; and that the jury 
must beliere he had comn~ittted perjury before they could find a verdict 
for the plaintiff; and the charge was closed wit11 directions to the jury 
about the duty of reconciling teqtimony. etc. 

The jury returned a verdict for  the defendants, and the plaintiff's 
counsel moved for a new tr ial  upon the sole ground that the court had 
instructed the jury that they must believe that  Clayton had committed 
perjury before they could find a r n d i c t  for the plaintiff. That  motion 
was overruled. and, judgnient being rendered for the defendants, the 
plaintiff appealed. 

Kaxter  and F m n e i s  for plaintif f .  
S. TT ' .  Wood f in  and J .  IT. W o o d f i n  for defendants .  

DAPTIEL, J. The plaintiff moved for a new trial because the judge 
charged the jury that  the ~ ~ i t n e s s  Clayton could not be mistaken in his 
testimony, and that they must believe he had cominitted perjury 
before they could find a verdict for the plaintiff. TVe think that  (383) 
the charges were erroneous. The credit which is to be g i ~ e n  to 
the testimony of a witness is not a matter of law for the ~ o u r t  to decide 
upon, but a matter of fact to be ascertained by a jury without the assist- 
ance of the court. That  Clayton might have been mistaken ill what he 
stated was in the range of possibility; whereas, to make him guilty of 
perjury, he must have sworn to inaterial facts in the cause which he 
knew at  the time to be false. The judge did not permit the jury to in- 
quire whether Clayton was innocently mistaken in his testimony; but 
he took i t  upon himself to pronounce that the jury must believe him un- 
less they were of opinion that he was perjured, that  is, that  he had snorri 
falsely knowingly, willfully, and corruptlx. We think that  his Honor 
went a little farther in his charge than the 1x31- authorized. 

PER CURIAM. S e w  trial. 

Ci ted:  S .  2.. Presley ,  35 PI'. C., 494; Cri tcher  c. Hodges,  68 N .  C., 
2 3 ;  W i t h r r s  7.. Lcrne, 144 N. C., 190; Speed  7.. Perry .  167 N. C., 127. 



H. B. WILLIAMS v. ALEXANDER SPRISGS ET aL. 

1. In  an action of debt on a covenant, proof of the handwriting of the obligee, 
together with possession by the obligee, is evidence from which the jury 
may presume a delivery, in the absence of proof to the contrary. 

2. The circun~stance of there being three seals affixed, without any names 
before them, is not sufficient to rebut the presumption of delivery or to 
show that those who did sign did not intend that the covenant should 
not be delivered until the other persons signed it. 

3. A covenant was executed by B. and C. reciting that  whereas A. had loaned 
to D. $1,600 and D. was desirous of securing the same, they, B. and C.. 
bound themselves to A. that i f  D. did not pay the debt before 30 Febru- 
ary, 1844, they would pay it a t  the time stipulated and waive notice. 
This is not a mere guaranty, but an absolute promise to pay the money 
if D. did not pay it a t  the time stipulated, and no notice was necessary. 

APPEAL from MECRLENBURG Special Term in Xovember. 1846; Pear- 
son, J .  

This action is brought on the followi~ig corenant: "Whereas H. B. 
Williams hath this day advanced @r W. J. Alexander and Nat. W. 
Alexander the sun1 of $1,600, and whereas the said Alexanders are de- 
sirous of securing the said Williams in the paymeut of the same: Now, 
mc, the undersigned ill the e ~ e n t  the said Alexanders should fail well 
and truly to pay the said Willianlr the sum aforesaid on 30 February. 
A. D. 1844, do for value receivcd hereby corenant, promise, and agree 
to and with the said Williams to pay the samc; and we hereby agree, in 
the event the said Alexanders should pay the same at the time stipu- 
lated, to waive notice thereof. Given under our hands and seals. 30 
August, 1843." The covenant was signed and sealed bp the defendants 
and M. Hoke, and there are three other seals without any names before 

them. There was no witness to the deed, and no other evidence o f .  
(385) its delivery than its being in possession of the plaintiff and pro- 

duced by him on the trial. The plaintiff offered in evidence a 
single bill under seal, executed by W. J. Alexander and N. W. Alexan- 
der, for $1,602.37, payable to the plaintiff six months after date, and 
dated August, 1843, but on what day does not appear. The reading of 
this bond was objected to by the defendants, but admitted by the court. 
The action was brought .5 August, 1544. The corenant was admitted in 
evidence upon proof of the handwriting of the defendants. The defend- 
ants alleged that the covenant mas to have been signed by three othel. 
solvent persons before it was to be their deed, but gave no evidence to 
that effect. The recovery was opposed on three grounds: first, that there 
was'no sufficient proof of the execution of the covenant; secondlv, that 
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there was no evidence that the sum guaranteed by the covenant had not 
been paid by the Nessrs. Alexander; thirdly, that the bond should not 
have been admitted, and, ~vithout i t ,  there n-as no evidence that the s u ~ n  
.t:ttrd in  the corenant was advanced by tlie plaintiff to the Messrs. 
L\lcsander. T. J .  -Ilex:~ilcler v a s  @rodwed as a ~vitness, and 011 his  
examination stated that lie borrovecl the m o n y  from the plaintiff and 
:greed to givc the guaranty of the defendmt> ~ v i t h  TT'. Hoke. The 
objections ne re  all overruled and n verdict rendered for the plaintiff. 
Fro111 the judgmeilt thereon the defrndnllta appealed. 

J .  H .  W i l s o n  for p l a i n t i f f .  
Royden a n d  I~edcll  for de f endan t s .  

SASH, J. T e  co~icur n i t h  hiq Honor ill the ronrt below. and for thr  
reasons he assigns. Proof of the handvrit ing of the defendants, lo- 
gether ~ v i t h  possessio~l by the plaintiff. Tvas evidence from which a jury 
might presume a delivery by the defendants in the absence of any 
proof to the contrary. T7an1roolL 1 % .  B n m r t t ,  13 3. C., 268 ;  Rlume ( 3 8 6 )  
r . Rozrmai l ,  24 N. C., 33s. The latter case sustains the opinion of 
his Honor, thnt tlie circunista~ice of the t h e e  seals a f h e d ,  ~vithout any 
lmmes before. theni, n a s  not sufirient to rebut th:~t presmliption or ti) 
show that  the defendants did ]lot intend thnt the covenant should not bta 
delivered until other perqons signed it. 111 that cn-e not only were thew 
three vacant seal., but the rlaiiie of another obligor in the bond who did 
not sign it. The  scc ont l  objection i q  founded ul)on the idea that  the cove- 
nant T i m  a guaranty, on tlic part of the def~ndants ,  of tlie repayment of 
the money borroned bg the Messs.  ,Ilesaiider. Such lnay have been 
the intention of the parties, but such c e r t a i ~ ~ l g  i i  not the effect of thi 
deed. I t  is, on their part. an obligation to p \ y  to the plaintiff the 
money ni(wtioned in it if on 30 February. 1344, the Neusrs. Alesandw 
did not pa? it. This condition is inqelted for thrir  benefit, and  iq to be 
l ~ r m e d  :tf&matirely hy them. To enable the plailltiff to rwover in thi. 
nction, it Tws not neceqsnrv for hi111 to have made a de~nnnd on the 
Messrs. Alrsander or to p r m e  that they had not paid. The obligatioi~ 
of the dcfcndants to IMJ- h e c m ~ e  colnplete npoil the e spk i t ion  of thc 
time within nhich they. the Alesanders. were to make payment. and 
their failure to do it. Cal,clner r . Kil iq .  24 N. C., 300. The introduc- 
tion of the bolrd gircn b -  thc Messrs. ,\lexancler n a s  entirelv harinlesa 
:ind of no effect. If i t  was intended by tlie plaintiff as evidence to prove 
the sum borrowed, the recital in the corenant T m s  sufficient, and the 
1,ond Iraq, therefor, irl-clerant. I f  any e r l m  ~i-.-nc connnitted by suffer- 
i11g its introduction, it Tvas entirely retlermed b r  the instructions giren 
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to the jury as to their measure of damages, if they found for the plain- 
tiff. We concur with his Honor on all points ruled by him. 

PER CURIAM. No error. 

C i t e d  Devereux v. XcMahon,  108 N. C., 146; Whitnaan v. Shingle- 
t m ,  ibid., 194; IZerndon u.  Ins. Co., 110 ru'. C., 284. 

THE STATE on- THE RELATION OF TURNER CULBERSON v. 
SILAS MORGAN. 

1. An execution upon a dormant judgment is not void. It  is only irregular; 
and that is an objection which can only be taken by the defendant in the 
execution, and not by the officer to whom it is directed, who is bound to 
serve it. 

2. It is the duty of an officer to sell property levied on in a way to bring the 
best price, unless the parties interested consent that the sale may be 
made in a different way. 

APPEAL from BUNCOMBE Special Term in June, 1845; Caldu~el l ,  J. 
Debt on the official bond of the defendant, as a constable, and the 

breach is a false return of n d l a  bona on a fie& facias, issued by a justice 
of the peace on a judgment in favor of the relator against one Sharp. 
Plea, conditions performed. On the trial the relator gave evidence that, 
after he delivered his execution to the defendant, the latter sold a wagon 
and team, consisting of five mules, and their gear, in  mass, for $138, 
which was less than their value, and that he did not apply any part 
thereof to the relator's satisfaction. The defendant then showed that 
the judgment had been rendered a little more than a year before the exe- 
cution issued; and thereupon his counsel insisted that he was not bound 
to act on the execution. But the court held that the defendant was bound 
diligently to serve it. The defendant then further gave evidence that 
when he received the execution in favor of the relator he had seized the 
wagon, gear, and team (amongst other things) on executions in favor of 
other creditors of Sharp; and that by the agreement of some of these 
creditors, who were present at  the sale, he offered the property in mass, 

and i t  brought the sum before mentioned, which was applicable to 
(388) the prior executions. The court thereupon told the jury that the 

sale was unlawful, as it was the duty of the officer to sell the prop- 
erty in a way to bring the best price, unless the relator consented to a 
sale in that manner. The jury found against the defendant, and after 
judgment he appealed. 
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Franc i s  for P l a i n t i f .  
.T. W. W o o d f i n  for  c l p f c n d t r u t .  

RUFFIN, C. J. An  execution upoll a dormant judgrnent is  not void; it 
is only irregular;  and that  is an objection to be taken by the defendant 
in the execution. I t  does not lie with the sheriff to raise it. The procesq 
justifies him, and, therefore, he is obliged to serre it. Dawson v. S h e p -  
herd ,  15 N .  C., 497, is i n  point. 

The duty of the officer as to the mode of sale wa.; correctly stated to 
the jury, as the counsel for the defendant admits. But he insists that  
the judge erred in undertaking to assume as a fact that  the articles sold 
for less, when put up  together, than they would if offered separately. 
The  Court mould concur readily in  that  position if that  point of fact had 
been disputed on the trial, and the judge had undertaken to decide i t  in- 
stead of submitting it as an  inquiry for the jury. Bu t  it is obvious that 
mas not the case. The  7-ery low price, being but little if any more than 
the value of a good \Tagon, prevented the defendant from contending be- 
fore the jury that  more ~ o u l d  not have been got if more competition had 
been admitted by putting up the articles separately. Therefore, instead 
of doing that, he  took another position which was that  some of the cred- 
itors selected that  mode of sale, and that  tvas sufficient for his justifica- 
tion. So it was as to those creditors who directed it, but it lvas not as to 
those creditors who were absent and who suffered prejudice by that man- 
ner of selling; and of the latter class Tas  the relator. But, plainly. 
that  defense yielded that  a different mode of selling might or (389) 
would have brought a better price, especially as the defendant 
gare  no eridence to the contrary, nor insisted thereon in  argument. 
Although it would have been erroneous not to hare  left that  point to the 
jury, if i t  had been asked, or if the defense had not in~ported that the 
defendant did not dispute the matter of fact, yet it  is riot error in the 
judge to have assumed as true what the defense itself thus either ex- 
pressly yielded or ~vliat  was plain17 to be inferred from it. The  objec- 
tion was not taken a t  the trial and fairly preqellted to the court, but i s  a 
mere afterthought and catch at the judge's words, taken abstractly and 
without reference to thc state of the case in which he used them, and as 
such it cannot be sustained. As no question was made upon the amount 
of damages, we take i t  for granted they were asqessed upon the principle 
of allowing the relator vha t  lie wodd  have received if the sale had been 
properly conducted, an t1  after satisfying the prior executions, for he mas 
entitled to no more. 

PER CURIAM. XO error. 

C i t e d .  X u r p h ? . e y  u .  It'ood, 47 S. C., 6 4 ;  I l ' l l l i a t r ~ ~  I.. ll 'illiatns, 85 
3. C., 386; R i p l e y  u. A 1 d ~ d g ~ ,  94 3. C., 171 .  
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(390) 
SPENCER RICE v. ROBERT POSDER. 

1. I n  a n  action for a nlalicious prosecution, i t  i s  sufficient, in order to prove 
the prosecution terminated, to show that the  plaintiff was bound to  
appear a t  a term of a court to answer a criminal charge; tha t  he did 
appear, and was not rebound. Much more is i t  so when the solicitor for 
the State makes a n  entry on the docket that  he does not think the evi- 
dence sufficient to convict. 

2. I t  is not a sufficient defense to  a n  action for a nlalicious prosecution that  
the defendant really believed the plaintiff guilty of the crime with which 
he charged him, but he must prove facts and circumstances which would 
induce a reasonable suspicion of the guilt in the minds of unprejudiced 
and, a t  least, ordinarily intelligent persons. 

APPEAL from YAKCEP September Term, 1845; Bailcy, .J. 
The action is for  a nlalicious prosecution for a larceny, and was tried 

on not guilty pleaded. 
The plaintiff gave in evidence a State's warrant issued against him 

and two other persons, upon thc application of Ponder, for stealing err- 
tain hogs belonging to Ponder, in Yancey County, on which the plaintiff 
was arrested m ~ d ,  after  examination before a r~~agis t ra te ,  was bound over 
to the county conrt a t  February Term, 1842, to answer the charge. At 
that term thc defendant al)pcared, but no indictme~lt was preferred 
against him, nor was lie further bound over ; but an  entry mas made on 
the docket, "that the bolicitor, on examining the witnesses, was of opill- 
ion that  the charge could not be sustained; the defendants, or two of 
them, a t  least, l i v i q  in 'Ten~~eswe. nnd the taking not proved to h a w  
occurred in Yancey County." The plaintiff tlicn called several witnessec 
further to support the issue on his part, who deposcd as follows: One 
T,arnras stated that he was, the son-in-law of the defendant Ponder, and 

that bring i n  the house of the plaintiff in 'I'enncswe, a few milei: 
(391) froin thc State line, the plaintiff proposed to srll to hirn some fa t  

hogs, then in a pen near the h o u s ~ ,  and that  he went to the pen to 
look at the hogs, and immediately discovered that  two of them were in 
the mark of Ponder, and, thcreforc, he asked the plaintiff how lie came 
by them, a d  the latter replied that he purcha~ed one of them from Balis 
Noore and the other fro111 Darid Metcalf, who had purchaqed i t  from 
said Moore, and that  X o o r ~  had bought both of them from one William 
Rice, a brother of the plaintiff. The witness further deposed that on t11~ 
same day he made inqn i r -  of Eulis Moore respectin,rr the hogs. and nTas 
informed by Noore that t11r.y ~14th other., ~ I I  thc satlie mark-which the 
n-itness then sav-had her11 p u r c h a d  1)y him from William Rice, and 
that the plaintiff had aftervards purchased thc two in the manner in 
xhich  thr plnintifl' had br~fole slated. -2nd thiq ~ri tness further deposecl 
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that he informed the defendant Ponder of all these facts i n  some short 
time and before he  instituted the prosecution. 

The  said Balis Noore and David Metcalf also deposed that Moore had 
purchased the hogs, with others. from T\'illiam Rice, and that  they were 
sold by them, respectirelp, to the plaintiff, as a b o ~ e  represented; and that 
they so told Ponder before he took out the warrant. 

The said T i l l i am Rice also deposed that he had forrne~*lp lived in this 
State, but that, several years past, he had lilored over the Te~lnewee line 
and lived near the plaintiff's, and about 10 miles from Ponder's and 
across the mountains from h im;  that after gcttinp to Tennessee he pur- 
chased a brood son., which had a litter of pigs in the minter, r l l  of which 
l-rere frozen to death hut t ~ o ,  and the ears of those were frostbitten so 
badly that  hen he ~ ~ e l l t  to mark then1 he found he could not put them 
into the car-mark n-hich he had formerly used in this State, and he then 
marked them by cropping both ears and slitting the left. H e  further de- 
posed that  tlie son- had a second litter sonie months afterwards, 
xrhich he put into the s:rrtie mark, and that, a f t e r ~ ~ a r d s ,  being (392) 
about to remove back to this State, he sold all the stock of hogs, 
when thc pigs Tere sniall, to Balis Xoorc. H e  further deposed that 
shortly after Ponder had heard that hogs in his mark x7ere in the plain- 
tiff's pen, he inquired of the witness whether he had so xarlred them and 
sold them to the plaintiff or Jioore, and that he, the witness, had then 
forgotten that he had marked them in this particular mark, and, there- 
fore, inforined Ponder that he had not thus marked them, and offered to 
make oath thereof; but that, a t  the same time, he further informed the 
defendant that  he remenlbered the flesh marks of tlie pigs that  he had in 
Tennessee, and that  he had sold to said Xoore. The vitness further de- 
posed that  soon aftern-ardc, and before the defendant took out the State's 
warrant, thep  vent together to tlie plaintiff's to see the hogs, and there 
found then1 in the pen; that he, the witilesj, then recognized the hogs, 
by their flesh niarks. as those wllich he had sold Noore, and so declared 
to the defendant Ponder, but that still he did not recollect having marked 
them until the plaintiff, in the presence of the defendant, reminded him 
of the circurnst:mces under which tlie two litters of pigs had been marked. 
as before stated by him, and that then he did a t  once remeniber the same. 
and ininiediatel~ informcd the defendant that  he re~neilibered it,  and 
stated all the particulars to him as above set forth. Some days after 
that  transaction the defendant took out the Statc's nar rnnt  and had the 
plaintiff arrested. 

To niaintain the ibsue on 111% l ~ r t  the defe~ldant produced his son, 
John Ponder, who deposed tliat lie knew his father's stock of hogs and 
saw tho two hogs in  the plaintifi's pen, and he believed thcril to belong 
to his father, arid that they had bern missing tn.0 falls. And he stated, 
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;tlso, that tlie plaintiff dcaied having a knowledge of his brother Wil- 
lialn's stock mark. Tlir dcfel~clant also p v e  in eridence that on the trial 

of the warrant lie was examined as R witness for the State and 
(393)  then deposed that fro111 the ear-illarks and the flesh marks found 

ill the p1:htiff's pen he believed them to be his property, and that 
lte also bcliered that they had been stolen out of the range in Sor th  
r o l i a .  Thr dcfmdant further gave in eridence that on the next day 
after Willialn Tt ic~ had stated to him, at the plaintiff's house, that he 
relnemheled marking the hogs, the said William denied that he had 
lnarked the hogs, and said "he mould not swear to it to save all their 
lires." The said William, however, stated at the same time that the 
hogs found in the pen of the plaintiff were the same hogs he had sold to 
Balis Moore. And the defendant gave further in evidence that Balis 
Moore atteinpted, after l l i g  purchase, to alter the ear-mark, but that find- 
ing he could not change it into his own mark, 11o desisted; and that this 
also was made k n o m ~  to the defendant when lie was at the plaintiff's. 

Vpou that eridence, the counrel for the defendant insisted before the 
jury that the plaintiff mas guilty of the larcel~y charged on him; and if 
the jury should find otherwise, then he insisted, secondly, that the evi- 
dence showed that he had a reasonable and probable cause for having the 
l~laintiff prosecuted therefor; and he prayed the court so to instruct the 
jury. The court refused to give the instruction as prayed; but, after in- 
forming tlie jury that to support tlie action it mas necessary the plaintiff 
should ahow that the defendant instituted the prosecution maliciously 
and without probable cause, the presiding judge gave his opinion to the 
jury that if all these facts as giren in evidence were true, there was not 
any jtlst or probable ground of suspicion that the plaintiff had stolen the 
hogs of the defendant, and that there was not, therefore, probable cause 
for the prosecution. Thereupon the court instructed the jury that if they 
3hould beliere that the defendant was actuated by nialice towards the 

plaintiff in causing him to be prosecuted for the theft of the hogs, 
(394) they ought to find for the plaintiff, and assess such damages as 

they might dcem right. The counsel for the defendant also moved 
the court to instruct the jury that the plaintiff could not recover, becausc 
he had not shown that the prosecutioil had bee11 finally determined. But 
the presiding judge refused to give such instructions. The jury found 
for the plaintiff, and he llad judgment, and tlic defendant appealed. 

RUFFIS, C. J. 'CTpon the last point, ilIuwa!j 1 . .  Lat.X.ley, 6 S. C., 369. 
i q  a direct authority for the plaintiff. IIe was 11ot only not rcbol~nd, and 
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thus stood discharged. according to that  case, but it is clear, from the 
nienlorandunl of the State's attorney oil the docket, that the proceedin2 
v a s  intended and considcred to be at an end. 

Upon the question of probable cause, the exidence produces on the 
~liinds of the nlenlbers of the Court the same impression that  it did on 
that of his Honor in the Superior Court. As tlie case stands, it  is to be 
admitted that  the dcfelldant and his  on and son-in-law, and it may be 
others, believe that tlie hogs of the clefendnnt had been stolen, and that 
those in the plaintiff's pen nere  the same, or some of them. But  with 
that admission there n.as ]lot sufficient evidence that  the plaintiff prob- 
ably stole them. The only circumstance againqt him is that  hogs which 
the defendant thought to be hi, were in his posses-ion. That  is evidence, 
that niap be very cogent, or the contrary, according to other circum- 
stances. Where a theft is recent, the possesqion of the stolen goods, not 
accounted for, is strong e\idence d x n .  from the nature of the goods, it  
is  probable if the party came honestly by them he could show it. But it 
is a sufficient answer to the suspicion arising from the possession 
if the party does not show that he got them by purchase or in any (392)  
other fa i r  way. Arid eTen in such a case of recent theft, if the 
person upon r h o m  tlie goods are found does not conceal theni, but, as 
here, keeps theni near his house, open to obser~ation,  and, upon their be- 
ing challenged as anotlle~* nian's, tells a t  once how, when, and from who111 
he received them, and. at tlie instance of the clain~ant,  produces the very 
persons from whom he said they came, and they confirm his representa- 
tion in all its particulars and exonerate him from all charge, and niakc 
theinselves responsible for his posseqsion, no intelligent and impartial 
mind could harbor a s ~ ~ ~ p i c i o ~ i  that, homever it might be with others, he 
had stolen the goods, though they mere in his possession. I f ,  indeed, this 
n-ere a fa i r  reason for thinking that  the persons thus assulniug the re- 
sponsibility did so falsely ill collusion with the possessor, for the mere 
purpose of screening him, that nould make a difference. But  such a 
supposition is not readily credited, and is not adlni~siblc but upon good 
proof; and in this casc there n.as no request on the part  of tlie defendant 
to l e a ~ e  an inquiry of that kind to the jury. I n  truth, homever, the 
present case is f a r  lesc. ftrong than that suppo?ed. Tlir defendant's own 
evidence is that  his hogs were turned into the range in the mountains 
fifteen or perhaps eighteen months before they -wre seen by the son-in- 
la\\- a t  the plaintiff's, nhicli n a s  the diqtance of 10 miles from the de- 
fendant's, with tno  liiountains betyeen. From those facts simply and 
the identity of the inarks of thest hops v i t h  that of the plaintiff it  ~ o u l d  
be a rash presuniption a l ~ d  harsh inference that the plaintiff had gonc 
across the mountain. nlid stolen those hogs-at all e ~ e n t s ,  ~ri t l iout  a s k i n ~  
llini how he got t l i e ~ i ~ ,  and acqunling el erything i l l  itq ~rorqt  form. 
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No jury would, we think, pronounce a man guilty under these circum- 
stances. But here inquiries were made of the plaintiff, and he promptly 

gave answers and explanations which, if true, perfectly exculpated 
(396) him, and then he proceeded to make it appear that what he de- 

clared was true by producing two men who acknowledged that 
they had sold the hogs to him, with the marks they then had, and that, 
without altering the marks, he had kept them openly and had claimed 
them notoriously for a year or more. Surely, after that, every possible 
suspicion of theft by the plaintiff vanishes. I t    odd be impossible for 
any man on whom a stolen article may at any distance of time be found 
to establish his irmocence of the theft by proof of an honest purchase if 
the evidence here, if believed, were not convincing that the plaintiff was 
not guilty of either taking the hogs or of receiriug them feloniously. 
Then let it be taken for granted that the defendant believed the hogs to 
be his; and still that r i l l  not affect the plaintiff's right to recover. The 
defendant must know that he, like other men, is liable to be mistaken. 
and also that others may have the same mark that he has; and upon the 
information he had, i t  was but a just and ordinary diffidence of his own 
infallibility to allow that he might be and was iuis'taken, and that these 
were not his hogs. But if he mere ever so confident upon that point, yet 
he could not believe-at least, not rationally-that the plaintiff had 
stolen them,  hen others assured him that they had sold them to the 
plaintiff, and he had not only kept then1 exposed to the view of all comers, 
but when he actually took a member of the defendant's own family to 
look at the hogs, upon a proposal to sell them to him, marked as they 
were, and v~hen, from that time to the end of the investigation, the 
plaintiff gave the salucl account of the manner of his comii~g by them, 
and was fully sustained therein by the persons referred to by him. I t  
is true that one of those persons, William Iiice, on being applied to by 
the defendant, at  first said he did not mark the pigs he sold; but even 
then he said he did sell some pigs to Moore, among which were the two 

the plaintiff afterwards purchased, and that he should know them 
(397) if he could see them. A2ccordingly the defendant took the witness 

with him to examine them; and as soon as he saw them in the 
plaintiff's pen, he declared them to be the same which he had sold, when 
young, to Moore; and upon the cireunlstances under which he had 
marked his pigs being recalled to hi; mind by the plaintiff, in the pres- 
ence of the defendant, he declared that he then remembered that also. 
All these statements came fully to the knowledge of the defendant before 
he began the prosecution, and it does not appear that he had the least 
reason to doubt, or disbelieve, that the plaintiff did purchase the hogs 
from Moore and Metcalf honestly and thinking that they had a right to 
them. I f  those witnesses mere to be believed, the defendant had no 
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ground for  a lingering suspicion of the plaintiff's integrity in  the trans- 
action, but was obliged then to think him, as the jury has since, upon the 
same evidence, found him to be, not guilty. 

PER CURIAM. N o  error. 

Cited: Hatch v. C'ohen, 84 N. C., 683 ; Brinkley z.. Rnight, 163 X. C., 
195. 

(398)  
J. J. McELRATH ET AL. V. THOMAS BUTLER. 

1. Where a judgment was rendered in October, 1838, by a magistrate, upon a 
return of the constable on the warrant "Executed," but not having the 
name of the constable signed to the return: Held, that this judgment was 
not void for the want of the signature of the constable to the return on 
the warrant. 

2. And Held further, that the defendant in that judgment, against whom a 
magistrate, at a subsequent time, had rendered judgment upon the former 
judgment, could not be relieved from the last judgment by writ of 
recordari without first having the prior judgment reversed. 

APPEAL from BURKE Spring Term, 1847; Did;, J. 
The defendant Butler issued a warrant against Hugh NcElra th  and 

several others, i n  a plea of debt for  $100, due by note; and the constable 
returned the warrant "Executed," but did not sign his name thereto, and 
afternlards he died. On 1 5  October, 1838, R. C. Pearson, a justice of 
the peace, entered judgrncnt against the said Hugh for $100 principal, 
interest, and costs. On 4 September, 1843, Butler issued another war- 
rant  against Hugh McElrath in a plea of debt due by former judgment 
in  the sum of $100. This warrant  was executed and a judgment ren- 
dered on i t  by Thomas Walton, a justice of the pence. Hugh NcElra th  
obtained a mrit of recordari to issue to Walton to record the proceedings 
had before him, and sued them into the Superior Court of Burke County, 
which mas done accordingly. The ground of the motion for the recordari 
was that  the first warrant on which Pearson gave a judgment against 
him had never been executed on him, nor had he any notice of the same. 
The judge, on the hearing of the Superior Court, ordered that  the judg- 
ments heretofore given by R. C. Pearson arid Thomas Tl'alton, Esquires, 
be vacated. From thi3 order the defendant Butler appealed to 
the Supreme Court. (399) 

N o  counsel for  plaintiff. 
Avery for defendant. 
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DANEL, J. I t  seems to us that the judge erred in rerersing the first 
judgment given against Hugh McElrath by R. C. Pearson, for there 
was no petition nor prayer by Hugh McElrath that it should be vacated. 
I t  was not before the Court. Secondly. IIugh JIcElrath insisted that 
the judgment rendered against hiui by IValton was erroneous becauqe 
he, Walton, had rendered it on the former judgment, which Hugh 
alleged was eoid as having been rendered against him without notice. 
The judge, me think, erred in  reversing this judgment. The warrant 
on which the first judgment was rendered against Hugh McElrath was 
returned cxecuted on him b ~ -  the constable, but the conbtable neglected 
to sign his name to his return. We do not think that the judgment 
rendered by Pearson was coid. If it was erroneous until it was reversed 
for error, it was good eridence for Walton to render the second judg- 
ment on. We think that the judgment of the Superior Court must be 
reversed and judgment on the m c o r d n ~ i  entered for the original plain- 
tiff Butler. 

PER CURIAIV. Judgment accordingly. 

Cited:  S p i l l m a n  v. ll'illiurns, 0 1  X. C., 4 8 9 ;  Staf ford v. Gallops. 
123 N. C., 25. 

(400) 
JOHN PARKER v. PEKIL GILREATH. 

1. A seal is not required to be affixed to an  attachment or warrant issued by 
a justice in a civil case. 

2. Where a defendant in an attachment is brought before a magistrate, not 
by a levy on his property, but by summoning a garnishee, no advertise- 
ment 01- notice in  writing is required. 

APPEAL from HENDERSON special Term in June, 1546; Batt le ,  J .  
This was a writ of false judgment brought to reverse a judgment 

obtained before a justice of the peace by the present defendant against 
the present plaintiff, who had been summoned as a garnishee in an 
attachment at  the instance of the defendant against one Leonard Cagle. 
The errors assigned are set forth in the opinion delivered in this Court. 
The judge below reversed the judgment, and the defendant appealed. 

ATo cotinsel for plaintif l .  
R a z t e r  and  Woodfin f o r  de fendan t .  

DAKIEL, J. This was a writ of false judgment to the Superior Court 
c,f Henderson. The plaintiff assigned s e ~ e r a l  errors, and the defendant 
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~ep l i ed  that  in nothing assigned was there any error. The court ad- 
judged that the judgment n hicli had been re~idered by the justice againkt 
the garnishee, Parker, should be reversed. The judge does not inform 
us 011 which of the errors assigned he reversed the judgment of the 
justice. We must, therefore, examine the nhole record and see if his 
ilonor's judgnient n a s  right. The jirst error assigned is that there nns 
~ i o  scal to thc nttai.limclit or r l i c  iadgli~ei~t .  \YP h o \ \  oi 110 I i~n  
that leqnire, a justice of t i~c 1,r'rc.c to .(',:1 ,111 attacliiiie~~t or  (401) 
\:;irraiit iii ii C . ~ T  il cabe or his juclginc~rit tliereon, and the pr'ictice 
llas alnays been not to sea1 thein. The seco~ed error assigned n as that 
t h e ~ e  was no condition nor final judgment against the defendant in the 
attachment, and, therefore, none could, in l a x ,  have been rightfully en- 
tered agai~is t  P:irker, the garnishee. n 'e  ha re  examined the proceedings 
returned in  the Superior Court, a ~ i d  see that there Jvere both a condi- 
tional a i d  (after  thirty days) LL final judgment rendered against the 
defendant ill the at'aclii~~eiit fcr $9b .  There is. therefore, rio error here. 
T h i r d l y ,  that  there n a s  110 notice to the defeiidalit in the attachment, nor 
;~dvertisement in \vritirig. TYe think that  011 attachnlents of this k i d  
advertiee~nent in writing is riot necessary. The act (Rev. Stat., ch. 6, 
see. 19) gives :~ttachment against debtors residing abroad and also 
those who conceal themeelres, and requires th t  justice to direct advel- 
tisenlent for  thirty (lays. vhen the officer le\ ies the attachment on the 
goods and chattels. lands al~tl tenements of any person 01- persons 
residing out  o f  t h c  c o ~ r t ~ f ! ~  i n  nhich wch  at tachn~ent is issued. Thi; 
attachment recited rhat L. C~igle (the defendant in i t)  "had absconded, 
or 20 conceals himself that the ordinary process of lam- cannot be serled 
on him." The constable did not lei-y the attachment on any goods or 
lands of Cagle; he m s  brought into the magistrate's court by summon- 
ing a garnishee. The words "had absconded," in the attachment, do not 
show tha t  Cagle resided out of the county. The justice's omitting to 
make advertisement for thirty days, in this case, was not error. Fourth 
error assigned, ' T o  judgment against garnishee. for reason, not x~ithin 
thir ty days or ~ ~ i t h o u t  with notice." TTTe cannot make sense of this. I f  
it  is intended to be assigned for error that no jndgment had been 
rendered arainst the garnishee, we muqt w g  it is not true, for  wch (402)  
judgment xT7aq ~endered  for $94 01, the clay the yarnii l~n~el!t  n zrs 
given in to the jnstice. Fi f th  error. "Transferred by defendant in 
attachment before notice of the attachn~ent." I f  me a r r  to understand 
hv this assignment of error that  the debt due hl- the garnishee to the 
defendant i n  thc attachment 17-as hona f i d e  transferred by the defendant 
to another person ynd paid bg the garnishee to that  person before hc 
had notice of the attachment. n7e nluqt sag that there i c  nothing in the 
proceedingi to &lion that ; ~ r e r n ~ e n t  to b~ true. On the, contrary, the 
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garnishee stated in his garnishment that he owed that debt to Cagle. 
I f  it were true, he should have brought such a defense to the notice of 
the justice in his garnishement that Gilreath might have denied the fact, 
if he thought proper, and taken issue on it. This course was not taken 
by the garnishee, and i t  cannot now be heard I t  is no good cause to 
reverse the judgment rendered against the garnishee. Sixth error as- 
signed, "The attachment was not returnable at any certain time or 
place.'' We see that the officer was directed in the attachment to return 
it before the justice who issued it, or some other justice of the county, 
within thirty days, Sundays excepted. This was agreeably to the act of 
Assembly; and if the defendant had appeared and offered to replevy, 
then the officer would, as in other warrants served, have given him 
notice of the time and place of trial. 

We cannot see any legal ground upon which the Superior Court 
could have reversed the judgment which the magistrate gave in  favor of 
Gilreath against Parker, the garnishee. We think that the judgment 
of the Superior Court must be reversed, and that of the justice affirmed. 

PEE CUBIAM. Reversed. 

(403) 
JOSEPH RINEHEARDT v. FELTON W. POTTS 

1. Where, in speaking of a trial before a magistrate, in which the plaintiff 
had been a witness, the defendant said that "he (the plaintiff) had sworn 
falsely," these words import that the plaintiff had committed perjury, 
and are, in themselves, actionable. 

2. This Court cannot act upon affidavits offered in the court below. It is the 
province of that court exclusively to determine the facts, and the Su- 
preme Court can only review so much of the judgment as involves mat- 
ters of law, strictly. 

APPEAL from MACOK Fall Term, 1844; Battle, J. 
Slander. The words charged in the declaration and proved were that 

the defendant, in speaking of the testimony given by the plaintiff, on 
the trial of a warrant before a magistrate against the defendant and 
two others, Davidson and Enloe, in  which they were charged with a 
forcible trespass in taking a horse, said "he had sworn falsely." The 
defendant relied upon the plea of justification, and introduced testimony 
tending to establish the truth of the charge, which was met by testimony 
on the part of the plaintiff tending to prove that the evidence which he 
gave before the magistrate was true. I t  appeared on the investigation 
of the charge against the defendants for the forcible trespass that the 
defendant Potts was an officer, and as such had levied an execution on 
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a horse as the property of one Wikle, and taken him into possession 
and delivered him to Daridson to keep; that  he was secretly taken fronl 
Davidson's stable and was afterwards f o u ~ ~ d  in the stable of the plain- 
tiff's father, with a chain locked around his neck and fastened to one 
of the logs of the stable; that Potts. Da~ idson ,  and Enloe went there to 
get him, hut were forbidden by the plaintiff's mother to take h im;  and 
that Davidson and Enloe, notwi ths tandi r~~ such prohibition, 
prized up the logs of the stable and took him out, the plaintiff (404) 
and his mother both being present and objecting to it. The  
plaintiff swore that Potts assisted in  getting the horse from the stable, 
and in that  it was that  the defendant Potts said lie committed the 
perjury. I n  his argunlenr to the jury the defendant's counsel contended 
that  neither Potts, Davidson, nor Enloe had committed any forcible 
trespass, for that in law they mere justified in taking the horse in the 
manner they did;  but no point of law mas raised to the court that  the 
plaintiff could not ha re  committed perjury on the trial of the warrant, 
and that, the~efore ,  the words were not actionable. So f a r  from it,  the 
whole argument of the counsel was addressed to the jury, insisting that 
the evidence sustained the plea of justification. The  jury returned a 
verdict for the plaintiff. The  defendant mored to set i t  aside, upon an 
afidarit,  the substance of which was that, in making up their verdict, 
each juror put down what he thought should be the amount of damages, 
that  these several ,;unls were added up, and the aggregate was divided by 
twelve and the quotient determined upon as the verdict. The  court 
refused the ruotion. The  defendant then mored for a new trial because 
the court had not told the jury that the words were not actionable; but 
the court held that, as the objection had not been taken before, i t  could 
not be raised for the first time on a motion for a new trial. The motion 
was accordingly iaefused and judgment given for the plaintiff. from 
\r-hich the defendant appealed. 

S. 11'. W o o d f i n  and Edne!/ for p ln in t i f f .  
Francis f o ~  de fendan t .  

I~)AXIET,. J. I n  a coZloq?~ i ! i rn  relative to a trial before a magistrate 
of a State's warrant against the defendant and two others, when and 
where the defendant had been ST\-orn and examined as a witness, 
the defendant said "That Rincheardt ( the philitiff) had <worn (403) 
falsely." These words were in law to hare  that sense and mean- 
ing placed upon them by thc court arid jury that  the bystanders affixed 
to them. The hearers of the said words spoken could not, from the 
subject-matter of the conversation, understand the defendant to mean 
anything else than that  the plaintiff had committed perjury in his evi- 
dence on that  trial. The  word.. qpoken under the circumstances they 
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were, were actioilable of tlwiuselves, for theg, ill eft'ect, charged the 
plaintiff with har-ing committed -rvillful and corrupt perjury. 

Secondly. The defendant offered the affidavit of Dowdle to show to 
the court that  the jury had misbehaved theinsclves ill the manner of 
~nakii ig up their rerdict ; a i d  on this affidavit he iuoved that  the verdict 
should I:e set aside and a new tr ial  granted. The case sent up here only 
states. "that the court refused the niotion." We do not know upon what 
ground the judge refused the niotion; i t  may have been because he did 
not believe Dowdle. The defendant did not pray the court to give the 
reason for  rejecting the nmtion; and, as \ve cannot see that  it was in  
fact orerruled against Zalc, we cannot say that  there mas ally error in 
the judgment of the judge upon this part  of the case. W e  have often 
stated that  this Court cannot act upon affidavits offered in  the court 
Iwlow. I t  iq thc vror i r ic~  of that court cxclusi~ely to deterininr the 
facts, and we can only review so much of the judgment as involves 
matters of law, strictly. 

PER CUKIAJI. S o  error. 

Cited! S. 7.. S"~nallu.ood, i S  S. C.. 362;  X. v. Best. 111 N. C.. 643; 
S'. 7.. D ~ G r a f ,  113 S. C., 696. 

(4'36) 
THE COMhIISSIONERS O F  THE T O W N  O F  A S H E V I L L E  v 

JAMES B. MEAKS. 

1. The commissioners of an incorporated town have no right to impose any 
taxes but such as are expressly authorized by the act of incorporation. 

2. A power to enact by-laws, etc., for the good government of the town, of 
itself, confers no right to levy taxes. 

-IFPEAL from E T S ~ > I B E  Special Term ill June,  1846; Buttlt.. J .  
This was an action commenced by a warrant  before a single magistrate 

to recover the sum of $25 which the board of commissioners for the 
town of Asheville had imposed as a tax  upon the defendant as a retailer 
of ardent spirits. I t  was admitted that  the defendant resided and did 
business, as a retailer, within the limits of the town; and the plaintiffs 
(dontended tha t  they were authorized to impose and collect the tax sued 
for by r i r tue  of Laws 1840, ch. 58, entitled "An act to incorporate the 
town of -4sheville in the coucty of Buncombe and to appoint coinmis- 
sioners thereof." The defendant insisted that  the act referred to did 
not confer the power upon the plaintiffs to impose the tax sued for, and 
of this opinion was the conrt. Upon the intimation of this opinion, the 
plaintiffs submitted to a judgnent of nonsuit and appealed. 
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])AXEL, J. The judge n as of upillion that the act of Assembly 
mentioned in  the case did not conier the pover on the coinmissioners 
to lay the t a s  on the defendant for the nonpayment of which he ]\-as 
sued. Section 3 of the act empoxera tlie conmisqioners of Ashev~lle 
to lkrv ,I tax allnuall' ou the propcrt-  nut1 i~zliu1,ifaiitc of the said 
io\\ll, not cxcecding 10 cent; oil each Ilui~tlrcd dollars valuation ( 4 0 7 )  
of real ehtzite in the said to\\ 11 and 10 ccnts 011 c~ er? taxable poll. 
as they shall deem necessary for the I-epair of the streets and for the 
good of said corpolation. I t  s e m s  that  the Legislature has expressly 
conferred on the conimissioners the poner of taxing but t ~ o  objects. to 
n i t .  the real estate and polls within the limits of the toxn.  The Legis- 
lature, designating two objects of taxation. intended, as it seems to us, 
to exclude from tlie tasing pcii7er of the coinnlissioners ererything else. 
I t  would h : r ~ e  been rery  inlprutlent legislation to have permitted the 
commissioners to tax ally and eyer\ thing in the town they might think 
fit, and that. vithout limit in the amount of the tax. The powers con- 
ferred ou then1 to pass k - l a w  for the good po~ernment  of the tovn 
does not authorize them to make by- law to lay tnxeq on any other t h i ~ ~ g s  
than those expre.~Iy lialiied bj- the Leqi4iiturf~. KP think th:lt the judg- 
ment must be 

PER CURIAAI. Affirmed. 

Citcd: P. c. Recrn. 9 1  S. C., >%, 5 6 0 ;  T17instoa v. Taylor, 99 N. C.. 
"3: h". 2 % .  Trrin, 126 S.  C.. 9 9 2 ;  Chnr7ottr 2.. Z3rou.n. I 6 5  S. C., 457. 

An action by a father for the seduction of his daughter xi11 not lie when the 
daughter is of full age and n o t  living in her father-s family, but in the 
actual employment of another person, though her father was to receive 
part of her wages. 

 TEAL from HAYWOOD Spring Term. IS47 ; Dick, J .  
-4ction on the case for the seduction of the plaintiff's servant and 

dauchter, hfarp. Plea,  not guilty. 
The plaintiff introduced the daughter ac a witness. and she stated that  

S ~ P  a1x~a;~s  lired ~ ~ i t h  her father and labored as one of the family until 
she ~ r e ~ ~ t  to lir-P x i t h  the defendant. as hereinafter qtated: that  in Feb- 
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ruary, 1844, her father hired he1 to the defendant at 50 cents a week, 
to manage his household affairs during the expected confinement of his 
wife, and that she then went to the defendant's and remained there until 
October following, when she returned to her father's in a state of preg- 
nancy from cohabitation ~ \ i t h  the defendant during May of that year and 
while she was living with the defendant. She further stated that she has 
lived ever since with her father arid labored in the family, and that she 
was there delivered of the child of which she was pregnant by the defend- 
ant in May, 1845. She further stated that she was uncertain whether she 
was 21 years of age in September, 1843, or became of that age in Sep- 
tember, 1844; and that she received from the defendant part of her 
wages while she lived with him, and her father received part. 

On the part of the defendant evidence was given that the daughter 
herself made the contract for services with the defendant, and that she 
was of full age two or three years before she made it or went to his 

house. 
(409) The court instructed the jury that if the daughter was an 

infant when the seduction occurred, they ought to find for the 
plaintiff; and, also, that if they believed she was of full age when she 
went to live with the defendant, and was seduced by him, yet if the 
plaintiff had made the contract under which the daughter went into the 
defendant's service, and received the wages to his own use, then and in 
that case they ought to find for the plaintiff. 

The jury gave a verdict against the defendant, and from the judg- 
ment he appealed. 

E d n q  and J .  W .  Woodfin for plaintiff 
Francis for defendant. 

RUFFIN, C. J. Actions of this kind have been frequent in modern 
times, and we have looked into most of the reported cases; but we have 
been unable to find one that bears out the latter branch of the rule laid 
down to the jury in this case. Since Postlewait v. Parks, Bur., 187, it 
has been pcrfectly understood that the gist of the action is the relation 
of master and servant and the loss of service. Therefore, though very 
slight service is sufficient to establish that relation, de facto, between 
father and daughter, get it is indispensable to show some service in 
order to have that effect. Where the daughter is living with the father, 
whether within age or of full age, she is deemed to be his servant, for the 
purposes of this action; in the former case absolutely, and in the latter, 
if she render the smallest assistance in the family, as pouring out 
tea, milking, or the like. So, also, if the daughter be within age, the 
action may be maintained by the father, to whom she returned to lie in, 
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although she was on a visit to or living with another person at  (410) 
the time of the seduction, I lnrper  7.. LuffLitz. 7 R. & C., 387, 
unless the daughter had not the animua rez .e~temli ,  i n  which case she 
could not by any fiction be considered in  the father's service. D e e n  v. 
Peel ,  5 East., 45. The reason why the father may hare the actiou for 
seducing his infant daughter, though not liring in his family, is that  
she is, both legally and actually, sub potestate pa t i i s .  But  that shows 
that  the action mill not lie n-hen the daughter is of full age, and not 
living in  the father's family, but in  the actual employment of another 
person. There is no case that gives any color for the supposition that  it 
would lie under those circumstances. except that of Johnson. v. XcAdams, 
stated in  the argument of counsel in Deen  1;. Peel.  But  that  was the 
decision of a single judge at  nis i  prius,  and the daughter went from her 
father's on a short visit, merely, to a lady, and not on a contract of 
hiring, and, moreover, was under age when she went away, though she 
attained full age before the seduction. Even in that  case Mr. Justice 
Wilson hesitated very much, saying, at first, that "where the daughter 
was of full age and no part of the father's family, he thought the action 
no t  maintainable." I t  is true, he after~vards told the jury that  the con- 
sent of the father to the daughter's visit was to be inferred from the 
circumstances, and, therefore, that she might be considered as a part of 
the family. But the case x7as never carried before the Court in Bank. 
and, whe11 cited by counqel. did not recei~  e any expression of approba- 
tion. I f ,  hon-ever, that case v a s  right. it has no application to the 
present, as here the daughter was living with another person, and was 
his actual serrant upon a contract of hiring. ~vhich comes ~ ~ i t h i n  the 
rule laid down by Judqe  Wilson himself, above quoted. That  rule was 
adopted by this Conrt in P h i p p s  v. Garland,  20 N .  C., 38. There it was 
expressly stated tliat the daughter, ~ v h o  Tvas of full age, went to 
live n-it11 Garland, v i th  her father's consent, and her a n i m u s  (411) 
r e i w f e n d i  n a s  clear. as she left her p r o p e r t  at  her father's, and 
she frequeiltly returned there on visits, and on such occasions washed 
and cooked; yet it was held that <he could not constructively be con- 
sidered the father's scrrant, and, therefore, that the action did not lie. 
The reason ~ h v  the action does not lie in tliat case is that the father 
has no legal &lit to the service of the daughter, nor authority orer her, 
and she is not, de facto ,  a seyx ant in his employment, but stands in that 
relation to another. Therefore, the circumstance that the father and this 
defendarlt made the bargain for the daughter's service and xvages can 
make no difference; for although that might be the form the transaction 
assumed. yet, i n  lan-, the contract v7as that of the daughter, as she was 
szii juris. V e  do not sap how it might be if there had been an actual 
contract between the fathcr and daughter for her service to him for a 



Ih- T H E  SUPREME COURT. [29 

definite period, and, within the term, the father, by her consent, hired 
her to the defendant and he seduced her. But if the father could have 
the action in that case, i t  would be by force of the express contract 
between him and the daughter for her time and labor; and that could 
not authorize this action, nhere there was no such contract and no 
ground for implying it. The defendant did not become entitled to the 
services of this young woman in virtue of any contract of the father; 
for she was sui juris, although he may be called her master while she 
remains in his family, and hc cannot, upon mere implication, be allowed 
the authority, as master, to hire her out, so as to make it obligatory 
upon her, and thereby continue the relation of master and servant be- 
tween them. I n  law. the contract on which she served the defendant was 
her own and the wages were hers. The fiction of service has been carried 
far enough in actions of this kind without pushing it to this extreme 

length, which, if admitted, would break down the rule itself, that 
(412) the action is founded on loss of service; for, next, it mould be said 

if the parent aided in the support of the daughter, as by giving 
her a garment or nursing her in sickness, that she might be considered 
as continuing to be his senant,  though of age and living in service 
abroad. and thus it would come at last that the action was that of a 
father and not a master, and present the extraordinary instance men- 
tioned by Lord Mansfield in Satterthwaite u. Dewhurst, 5 East., 46, note, 
of an action by a person on account merely of incontinence between 
two others, both of whom are of full age. 

PER CURIAM. Venire de noro. 

Cited: Kinney v. Laughenour, 89 N.  C., 368; Snider v. Newell, 132 
N. C., 620. 

DAVID PARKS v. THOMAS N. ALEXANDER ET AL. 

1. A sheriff has no right to return nulla bona on an execution without making 
an effort to  find property at the residence of the defendant in the execu- 
tion, or making any demand of payment or inquiry for property. 

2. A mere general report that the debtor has no property will not justify such 
a return, i f  the debtor in  fact has property subject to be levied on. 

APPEAL from MECXLENBUXG Special Term in November, 1846; Pear- 
son, J .  

Debt upon the defendant's bond as sheriff for 1840. The breach as- 
signed was a failure to collect a debt due by one Johnson, which had been 
placed in his hands for collection. 



Tlw pl:~intifT pro\ cd tlmt i l l  Map. 18-10, he 1)lacd 111 tlie de- (413) 
fendant's h:~nds for collectiou a note dnc by the said Johnson 
for about $30. The plaintiff called one XcGilwry, who swore that d u ~  
ing tlie sunilncr aucl fall of 1 ~ 4 0 ,  and niitil so111r tiulr in lS41, john so^^ 

had in his possesqion, using and claiming as his own, a carryall and 
buggy, worth over $50; and that in 1541 the carryall and buggy were 
bold by a constable to satisfy another debt of Johnson's. The defendant 
called several witnesses who swore that in 1838 Johnson was sold out, 
::lid from that time until his drat11 in 1512 IT-as reputed and considered 
to be insolvcnt. Johnson, as well as the plaintiff and defendant, all 
lived in the town of Charlotte. None of these witnesses had ever been 
to the house of Jolmson to make inquiry after property. Johnson was 
an intemperate man. a saddler and harness-maker by trade, and worked 
in a shop owned by one Houston, and was generally supposed to have no 
property and to be entirely insolvent. The defendant's counsel insisted 
that when a man was generally reputed to be insolvent, an officer could 
not be made liable for failing to collect a debt unless the plaintiff showed 
him property. or provcd that the officer knew that the debtor had 
property. The court refused so to instruct the jury, but told them that 
if they believed the testimony of the witness XcGilvery, the defendant 
had not used due diligence, and was liable in damages to the plaintiff 
for his neglect; that where a debtor had property in  his possession, it 
was the duty of the officer to make inquiry, notwithstandi~lg a general 
report as to the debtor's insolvency, and if it turned out that the debtor 
was in fact the owner of property liable to execution, it was no excuse 
for the officer, and he had no right to say that it was the plaintiff's 
business to make the inquir;v and inform him of the fact. 

The jury found a verdict in favor of the plaintiff. A rule for a new 
trial for misdirection was discharged. Thwe was judgment for 
the plaintiff, and the defendant.; appealed. (414) 

.T. H .  W i l s o n  for p l a i n t i f .  

. t l e r a n d ~ r  for  defendants. 

I)ANIEI.. J. It n a s  the duty of the sheriff, after 11c recei~ed the note 
for collection, to liarc had a judgment rendcred 011 it, and an execution 
issued against Johnson in a reasonable time; and then it was his duty 
to have golie to the house of Johns011 in search of property to levy on. 
If the sheriff had pursued this course, he must have found property 
worth as ~tineh as the amount of the execution. R e  had no right to 
return ndla  bona without making mlp effort to find property at the 
resideuce of the defendant in the execution or nlaking any demand of 
payment or inquiry for property. The general report that Johnson mas 
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insolvent did not excuse the sheriff in his negligence. We may be very 
certain that if the debt had been the sheriff's own he would have made 
inquiries, which mould have led to the seizure and sale of the debtor's 
property. 

PER CURIAM. No error. 

(415) 
CALEB OSBORNE v. BAKER BALLEW. 

The copy of a grant from the register's office is good evidence where the 
production of the original is, from any cause, dispensed with. 

APPEAL from ASHE Fall Term, 1846; Dick, J. 
Trespass p a r e  clausurn fregit. The writ issued in March, 1841. 
The plaintiff produced and read in evidence a conveyance made to 

him by one Dobson in 1836, mhich covered the locus in quo, and proved 
that he took immediate possession under it, and that he is still in posses- 
sion. To show the trespass, he gave in evidence the copy of a grant to 
the defendant, bearing date in 1840, which covered the land in dispute, 
and alleged that the trespass consisted in running and marking the 
line4 preparatory to the takmg out of his grant. He further alleged 
that before the land mas entered by the defendant it had been granted to 
another person. To prove this he offered in evidence the copy of a 
grant from the register's office of Ashe County, where the land lay, and 
at the same time filed his own afficlarit that the grant was not in his 
possession, and those of 0 t h ~ ~  persons that it could not be found. The 
plaintiff further disclaimed deriving title under it. The introduction 
of the copy was opposed by the defendant, fimt, because a copy from the 
office of the Secretary of State was better evidence, and, secondly, 
because the plaintiff had not acconnted for the original. The court 
rejected the evidence. The plaintiff, in submission to the opinion of 
the court, suffered judgment of i~onsuit to be entered, and appealed. 

( 4 1 6 )  No counsel for plaintiff. 
Boyc7~n and Trcdrll for de fendmt .  

NASH, J .  Tf this we1.e a rase in mhich the plaintiff mas bound to 
produce the original grant, he had entitled himself to the use of secondary 
evidence by his own affida~~it and those which were tendered. As the 
latter were not read, we are to presume they were dispensed with as 
unnecessary, and that the fact was, as alleged, that the grant could not be 
found. But the plaintiff was not bound to account for the original. 
The copy offered %-as that of a grant under which he did not claim title 
and to the possession of which he had no right. The plaintiff was 
entitled to gire in evidence a copy of the grant in question, Candler v. 

288 
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Lunsford, 20 S. C., 142: and the only iuquiry on that point is, Was 
he entitled to use the copy tendered? I t  is objected that  he was not, 
because a copy from the Secretary's office was better elidenee. I t  is a 
presumptioll of lam, until the contrary appears, that the grant mas 
recorded as directed in  the ac t ;  and v e  are of opinion that  the objection 
is untenable. I t  is founded on the principle that the best evidence 
within the power of the plaintiff had not been ofiered by h im;  that 
Fetter testimony was behind. to v i t ,  a copy from the Secretary's office. 
It is  a general rule that  the best evidence shall be produced to prove 
every fact in controversy vhich the nature of the case admits and ~ ~ h i c h  
is in the power of the par ty ;  in other words, secondary and inferior 
testimony shall not be substituted for that  ~ ~ h i c h  is of a higher and 
superior character. The  rule is one of policy, and is founded on the 
suspicion of f r aud ;  for if,  from the nature of the transaction, i t  is 
evident that there is better elidence of the fact to be established, which 
is not produced, a presunlption a t  ome  arises that it is withheld because 
its production would be injurious to the party offering the inferior 
testimony. But  i n  this case the testimony offered, and that which it 
is alleged ought to ha re  been offered, are both secondary and not 
primary. I t  is  admitted a copy from the Secretary's ofice would (417) 
have been legal evidence. What would that  be but a copy? It 
would have been admissible, because i t  was the copv of a record. The 

& "  

rule requiring the best eridence to be produced, being intended to guard 
against fraud, i t r  operation ceaser when that  presunlption does not 
arise. It doer not arise in the case of a record, and its production is, 
therefore, dispensed with and a copy substituted. To require the pro- 
duction of tlie record would often be inconvenient. 1 Stark. Ev., 393;  
2 Steph. S. P., 1514. The copy, then, of a grant from the Secretary's 
office is a copy of the record, Candler I * .  L m s f o r d ,  20 N. C., 142 ; and a 
copy from the register's ofice is a copy of the original grant. The 
grant is, in fact, the original in each case. Each, therefore, is  but 
secondary evidence: arid in  such case there are 110 degrees. When a 
party is entitled to give ~ u c h  evidence. he ma7 give any species of i t  a t  
his pleasure. 2 Stepli. N. P., 1517. Nor is it  any objection that  the 
copy from thc register's office ma? be n-eaker in its effecti than one from 
the office of the Secretary of State. or that  all the testimony of the same 
gracle has not been produced that  might. Thus tlie contents of a notice 
to produce a letter may be p o r e d  by any one who knows its content?. 
xi thout calling the person who x-rote it : and handwriting may bc 
pro1 ed without calling the n-riter himself. 

G 

His  Honor. therefore. erred in rejecting the copy of the grant from the 
register's office. 

PEK CURIAM. Reuerqerl. 
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(418) 
LEONARD E. THOMPSOS v. ROBERT W. FORD. 

1. Where a slave has been conveyed by deed in trust for the payment of debts 
a sale of such slave, under an execution against him who executed such 
deed, is not valid, at least while any of the debts remain unpaid. 

2 The indorsement by such a trustee on the deed "that he had sold (a cer- 
tain negro) and satisfied the claims mentioned in the within deed, and 
retained a balance of $ .  . . . . . in my hands," does not purport or amount 
to a conveyance by him, but only shows that he then no longer held the 
title for the creditors secured in the deed, as one of the trusts on thich 
he took it originally, but only for the maker of the deed, or such persons 
as might he entitled through him, either by contract or act of law. 

APPEAL from LINCOLN Spring Term, 1847; Settle, J. 
Trover for a slave named Willis, in  which the defendant pleaded not 

guilty. I t  came before the court upon the following case agreed: 
On 24 February, 1842, William Fullenwider, of Lincoln County, then 

the owner, conveyed the said Willis and a woman named Eliza, by deed 
of trust, to the plaintiff, in trust to sell and out of the proceeds pay 
certain debts in the deed mentioned; and the deed was proven and 
registered on the same day. Payments were made on the debts secured 
by Fullenwider so as to reduce them considerably, during 1843. I n  
June, 1842, Jacob Ramsoar recovered two judgments against Fullen- 
wider: one for $136.171,5 and the other for $1,087.35; and he issued 
writs of f i e ~ i  facias thereon, and raised the sum of $123.21 by the sale 
of some land; and as to the residue there were returns of mlla bona 
in September, 1842. I n  October following Ramsour exhibited his 
bill in the court of equity against Fullenwider and Thompson, charg- 
ing that the two slaves were of value more than sufficient to discharge 

the balance of the sccured debts, then unpaid, and praying tc 
(419) to have his debts satisfied out of the surplus; and that suit is 

still pending. On 5 January, 1843, the negro Willis was taken 
out of the possession of the present plaintiff, by a constable, upon two 
justices7 executions against Fullenwider for about $102, and delivered 
by him to Fullenwider, and Fullen-cvider immediately sold the negro 
to the present defendant, at  che price of $600, whereof the sum of $102 
was applied to the payment of the executions in the constable's hands 
and the residue of $498 credited on a debt which Fullenwider owed 
Ford; and then he, Ford, carried the negro to Cabarrus County, where 
he resided. Shortly afterwards the negro returned to the possession 
of the plaintiff, and he kept him about a month. He  was then enticed 
away by some person unknown, and carried back to Cabarrus, and was 
then seized by the sheriff of that county under a fieri facius issued on a 
judgment in Lincoln Superior Court in favor of John F. Cowan against 
said Fullenwidcr and another, bearing teste the second Monday after 
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the third Monday of February, 1813; and he was sold at  the price of 
8600 on 2 June, 1513, to the present defendant, who has since held the 
negro and claimed him as his own. 

On 5 June, 1843, the p1a;ntiff sold the woman Eliza for $362, and 
then made on the deed. ; i d  signed, an entry in the f o l l o ~ i n g  words: 

. "Sold negro Eliza for the sum of $362, and satisfied the claims men- 
tioned in the within deed, and retained a balance of $247.01 in my 
hands." 

After filing his bill, Ramsour sued out other writs of f ieri  facim on 
his judgments, and, after indemnifying the sheriff, had some personal 
property sold, which m s  claimed by other persons, and thereby raised 
on the one execution the further sum of $54, and on the other that of 
$447.05. 

This suit was brought in September, 1843, and upon the case (-120) 
agreed, judgment x t s  entered for the plaintiff for a sum specified 
therein, for which it n7as to be entered in case the opinion of the court 
should be for the plaintiff; and from the jud,ment the defendant 
appealed. 

Thompson and Tl'illiamsaii for plaintiff. 
Royden  and  Iredel l  for defcnclant. 

IZUFFIN, C. J. The Court can take no notice of the rights of Ram- 
sour arising out of the filing and prosecution of his bill in the court of 
equity. I t  belongs to that coart to vindicate it9 jurisdiction by dealing 
with persons who violate rights created by a Zis pendens there. 

Sitting in a court of lax-, me cannot judicially know how a court of 
equity will apply an equitable fund of this sort to the satisfaction of 
creditors, or as between the creditors and the assignee of its owner. 
We can look only to the legal rights of the parties to this record. But 
confining oiirselves elen to that limit, we hold that the plaintiff must 
recover. The plaintiff got the legal title by the conveyance of Fullen- 
wider, and it h3s never bew dirested out of him and gained by the 
defendant, of course the defendant took nothing by his purchase from 
Fullenwider himself. Nor did he get a title under the purchase from 
the sheriff, bcca~~~se the negro a t  the time he vas  seized and sold mas not 
liable to execntion. and consequently the sale passed nothing. Section 2 
of the act of 1812 xhich authorizes the sale of an equity of redemption 
is confined to a mortgage of lands, tenements, rents, and hereditaments; 
and, therefore, this cace is not within that clause of the act. Nor is it 
within the first sevtion, although that extends to both lands and goods. 
because, on 2 June, 1,943, when the defendant purchased, there was a 
balance due on the debts wcured by the deed, and the same remained 
due until the 5th of that month, when it mas paid out of the 
proceeds of the sale then made of the other negro by the plain- (421) 
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tiff. At the sale to the defendant, therefore, the negro Willis was not 
held by the plaintiff upon a pure and simple trust for Fullenwider, the 
defendant in the execution, but upon a mixed trust, for him and the 
creditors secured in the deed; and that is not within that section of the 
statute, Brown r .  Graces, 11 N. C., 342, and the sale to the defendant 
passed nothing. 

The memorandunl made on the deed and the facts stated in i t  did not 
determine the plaintiff's title. They do not purport or amount to a con- 
veyance by him, but only show that he then no longer held the title for 
the benefit of the creditors secured in  the deed, as one of the trusts on 
which he took i t  originally, but only for Fullenwider or such persons 
as might be entitled through him, either by contract or act of law. 
Still the legal title was left in the plaintiff, and that entitles him to 
judgment in this action. 

PER CURIAM. Affirmed. 

Cited: Xprinkle v. Martin, 66 N. C., 56, 57 ; Hardin v. Ray, 94 N. C., 
460;.Mayo v. Staton, 137 N. C., 676, 619. 

N. E. AXD J. LUDWICK v. SOLOMON FAIR ASD ADELINE, HIS WIFE. 

1. A defendant, who is sued upon a judgment obtained before a justice of the 
peace has no right to plead that he was an infant when that judgment 
was rendered. 

2. A judgment by a justice of the peace, though not a matter of record, de- 
termines, between the parties, their respective rights in the matter of 
controversy. Neither party can, in a subsequent proceeding to enforce it, 
deny or contest the ma.tters of fact ascertained by it. 

AFPEAL from CA~ARRIJS Fall Term, 1846;  Dick, J .  
The plaintiffs had obtained a judgment against the defendant Adeline 

before her intermarriage with the other defendant. That judgment lay 
dormant for twelve months and more, when the warrant in the present 
case, on the former judgment, was issued against both the defendants. 
The case was taken to the county court by appeal, when the defend- 
ants pleaded the general issue and former judgment. I n  the Superior 
Court, to which the case was carried, i t  was tried on the same pleas 
as in the county court. On the trial the defendants alleged and were 
allowed to prove that the defendant Adeline was, at  the time of the 
rendition of the first judgment, and then was, an infant. The court held 
that the defense could not avail the defendants in this action. A ver- 
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diet being rendered for the plaintiff and judgment rendered thereon, 
the defendants appealed. 

T h o m p s o n  for plaintif f .  
S o  counsel for defendants .  

NASH, J. I n  the opinion of his Honor below we concur. The judg- 
ment of a justice is not a matter of record, but to many purposes i t  has 
the qualities of one. I t  determines, between the parties, their 
respectire rights in the matter of controversy. Neither party (423) 
can, in a subsequent proceeding to enforce it, deny or contest 
the matter of fact ascertained by it. I n  an action of debt upon it, as 
this is, its validity cannot, in pleading, be impeached or affected by any 
supposed defect or illegality in the transaction on which i t  is founded; 
and, consequently, it is not necessary to state the circumstances or con- 
sideration on which it is founded. 1 Chit. Pl., 354. I t  is well settled 
that, in pleading to a scire jacias to revive a judgment or to an action 
of debt upon it, no matter of defense can be pleaded which existed 
anterior to the recovery of the judgment. E East., 258; 4 East., 311. 
The infancy of the defendant Adeline a t  the time the first or original 
jud,gment Tms obtain~d might have been a qood defense. She either 
did make it on that trial or she did not. If she did, it is then res 
adjudicata ,  and she is concluded by it. as the judgment is in full force. 
If she did not, then she is, by the principle before stated, excluded from 
making it now. That judgment not only ascertained the amount due 
to the plaintiff, but that she was in law bound to pay it. But an effect- 
ual answer in this case is that the plea of infancy was not tendered by 
the defendants. When she married the other defendant, Solomon Fair. 
it mas an existing debt of hers, and in this action the plaintiff has a 
clear right to recover it. 

PER CITRIAM. No error. 

Ci ted:  S p i l l m a n  2%. Wil l iams ,  91 X. C., 4119. 

W. W. DAVIS v. WILLIAM T. COLEMAN ET AL. 
(424) 

1. The alteration of a bill or note in a material part vacates the bill or note, 
except as between the parties consenting to such alteration. 

2. Cutting off the name of one of the makers of a promissory note and sub- 
stituting another is a material action. 

3. A payment made by one of the makers of a promissory note, within three 
years, will take the debt out of the statute of limitations as to all. 
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4. Where the contract for the loan of money is  made in Georgia, i t  will bear 
Georgia interest, though the note for the amount loaned be executed in 
this State. 

APPEAL from HEKDERSON spring Term, 1847; Dick, J .  
Debt, brought on a pronlissory note, executed by William T. and 

George S. Coleman, as principals with Willialn Coleman and J. F. E. 
Hardy as sureties, payable to the plaintiff. The defendants pleaded 
the general issue, payment, statute of liiuitations, and statute against 
usury. The note bears date 25 November, 1636. The facts agreed on 
by the parties n e w  as follow: The plaintiff was, and now is, a citizen 
of the State of Georgia, but for several gears before and since 1836 
spent the summer months in the county of Buncombe, State of North 
Carolina. Williain T. and George 8. C'oleman were merchants and 
partners doing business in the town of Asheville, North Carolina, under 
the f i r 1  name of Willialu T. k George S. Coleii~nn, in 1836, and for some 
time after. The note was originally i~iade by Williaru T. JL George S. 
Coleman, Williairi Colenlan and John Oaborne. L\fter the note had 
stood three years, Osborne became dissatisfied, and it was agreed 
by W. W. Davis, the plaintiff, William T. Coleman, John Osborne, 
and J. F. E. Hardy that Osborne's mune should be cut off the 

note and that J. F. E. IIsrdy sl~ould sign it, which was done 
(425) accordingly, in the tomn of Asheville, North Carolina. George 

S. Coleman was not pleselit and had no knowledge of the change 
being made. This change in the note was made in November, 1839. 
The copartnership between M'illian~ T. and George S. Coleman expired 
in 1838. It mas further agreed that William T. Coleman, on 15 Jan- 
uary. 1840, executed a deed in trust to one lgaac T. Poor, by which 
d e d  he conveyed to the said Poor all the partnersliip effects for the 
purpose of paying the creditors of the firm and the note on which this 
suit is brought is mentioned in the said deed as  one of the debts to be 
paid out of the said effects. Poor, the trustee, made sundry payment3 
on the said i~otc during his lifetime, one of which was within three years 
before this wi t  mas brought. The execntor of the said trustee made 
papmenti; or1 the said note out of the partnership effects within three 
years hefore the commencement of this suit. 

The defendants contended, first, that the cuttiiig off of Osborne's name 
and the signing by Hardy, without the consent of all the parties to the 
note, rendered i t  void, so that no suit could be brought on it. S ~ c o n d l y ,  
that if the note -vas not void, it could take effect only from the signing 
by Hardy, and was a new instrument, made in North Carolina. Thirdly, 
that the note was barred by the statute of limitations, and the payments 
made by the executor of Poor, the trustee, mould not take the case out 
of the operation of the statute. Fourthly, that the note was infected 
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with usury, and thelefore yoid. Evidence nas  giyen to show that the 
note was to bear 8 per cent interest, that being allowed by the laws of 
Georgia. The  note bore date a t  August, Georgia. 

The court charged the jury that  the cutting off of Osborne's name 
and the signing by Hardy  did not destroy the note, but the plaintifI 
\\auld be entitled to recorer the amount due ou it unless i t  was infected 
with usury or barred by the statute of lii~litations. The court 
further charged tlie jury that the trustee, Poor, h a ~ i n g  made (426) 
sundry yaynients OIL the note out of the fuilds of the copartner- 
>hip, by the direction of William T. Coleman, and one payment being 
within three gears before this action was brought, and the executor of 
Poor having also made l~ayments on said note out of said funds, all of 
which were within three years before action brought, the statute of limi- 
tations did not bar. The court further charged the jurj- that  if they 
believed from the evidence that there was a corrupt bargain made be- 
tween the plaiutiff and the defendants TS'illiani T. and George S. Cole- 
man in the State of North Carolina, for the purpose of s e c ~ ~ r i n g  to the 
plaintiff more than 6 per cent on the money loaned, and that  the note 
was dated "Augusta, Georgia," for the purpose of gir ing a false coloring 
to the transaction, r h e n  in fact the contract was fully consunimated in 
North Carolina, the note would be void, and they onght to find for the 
defendants. The court further charged the jury that if they fou~id  
there r a s  no such corrupt intent to crade the statute against usury, yet 
if they found that the contract v a s  fully consurnmated in S o r t h  Caro- 
iina, although the note was dated "Augusta, Georgia," they ought not to 
allow the plaintiff more than 6 per cent interest. But if they found that 
the note was in filct made in ,lugpsta and to be paid in Augusta, and 
i t  v a s  not infected with usury, the plaintiff m7as entitled to recover the 
I,alnnce due, with 8 per cent interest on the principal money, that being 
the rate of interest ill tlie State of Georgia. 

The jury found n wrdict  for the plaintiff for the bwlance due on the 
~ ~ o t e ,  and further found that the note v a s  made in Augusta and to be 
paid in Augusta. and allowed interest at 8 per cent on the principal 
inonep due. ' r h ~  defendants niored for  a new trial, nhich was refused, 
and judgment being rendered for the plnintiff. the dclfendants appealed. 

Ti'a~ter for plaintiff. 
Ga i thw  and  .Lwr,u for d c f ~ n d u n t .  

DAKIEL. J. The  judge charged the jury that the c u t t i ~ ~ g  off from the. 
note the name of Osborne did not destro- it, and the plaintiff was entitled 
to recover notwithstanding. The plaintiff had a verdict and judgment 
against William Coleman (who x a s  not present when the alteration in 
the note mas made and nho  never assented to the making of tlie altera- 
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tion) and J. F. E. Hardie. We do not agree with his Honor; for we 
think that the alteration of a bill or note in  a material part vacates 
the bill or note, except as between the parties consenting to such altera- 
tion. Downs v. Richardson, 5 Barn. & Ald., 674; 1 Steph., N. S., 788. 
The cutting off the name of one of the makers of the promissory note 
and substituting that of another was a material alteration of the note, 
and vitiated i t  as to William Coleman, for he agreed to be bound with 
Osborne, and i t  may be that Hardy is not a substantial cosurety. 
Secondly, we concur with his Honor that the action was not barred by 
the statute of limitations. William T. Coleman, one of the makers of 
the note, made a payment on i t  by his agent, Poor, within three years 
next before the commencement of this action. Poor had funds placed 
in his hands by William T. Coleman to aid in  paying this very note, 
and he did aid in paying as aforesaid. This payment, made by one of 
the makers of the note, according to numerous decisions, took the case 
out of the act of limitations as to all the other makers of the note. 
Cases were cited to show that dividends received by the creditor under a 
commission of bankruptcy against one of the joint debtors will not repel 

the statute as  to the others ; and we approve of those cases, because 
(428) there the payments are by the force of law, and are not the acts 

of the parties. But the payments here are made by the debtor 
himself, or under his authority by his agent and out of his funds, which 
distinguishes this from the other cases. Thirdly, the money was loaned 
by the plaintiff to the Messrs. Coleman in Georgia, and the note for 
the repayment was then and there given. The fact that Hardy, by the 
consent of the plaintiff and one of the borrowers, placed his name on the 
paper as one of the makers of the note in North Carolina, did not make 
it, as to him, a n'orth Carolina contract. The name of Hardy on the 
note, without a consideration, would only have been a nudum pacturn. 
I t  was the loan made in  Georgia by a Georgia citizen that constituted 
the consideration of the note, not only as to the parties that originally 
made it there, but as to Hardy, who subsequently signed the paper here. 
I t  is a case like that of Arrinqton 21. Gee, 27 N. C., 590. The original 
contract of loan having been in Georgia, even a note given here might 
properly reserre Georgia interest. McQueen v. Burns, 8 N. C.,  476. 
Therefore, this note, purporting to be given in  Georgia, though executed 
by Hardy here, is no evasion of our law against usury, but properly 
drew 8 per cent interest, which is admitted to be the rate in that State. 

We think the judgment must be reversed because the judge charged 
that the plaintiff was entitled to recover against William Coleman, 
although he did not assent to the alteration made in the note. The 
recovery ought to hare been against Hardy only. 

PER CURIAM. Judgment reversed, and venire de novo. 
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Cited: Anderson v. Doak, 32 N .  C., 297; Roberts v. XcNeely ,  52 
N.  C., 507; Lane v. Ilichardson, 79 N. C., 161; Green v. Greensboro 
College, 83 N.  C., 451; Long v. Mason, 84 N.  C., 16; Wood v. Barber, 
90 N. C., 80; Taylor v. Sharp,  108 N .  C., 381; Wicker v. Jones, 159 
N. C., 109. 

DOE ON DEMISE OF J E S S E  DICKSON v. R E U B E S  PEPPERS. 
(429 

The officer making a levy on land under an execution from a justice of the 
peace must make his return of the land he has levied on, on the judgment 
and execution, when they are on one and the same piece qf paper; or on 
the execution when they are on different ones; or on some paper annexed 
to the one or the other, and which would constitute a part of it and have 
to be recorded with it. A sale made under an execution issuing on such 
return is void. 

APPEAL from ASHE Spring Term, 1846; C!ulu"taell, J .  
The only question in this case was as to the sufficieilcy of the return, 

by a constable, of a levy made on the land in dispute. A judgment had 
been obtained before a justice of the peace against this defendant, and an 
execution was issued to a constable, who niade the following return: 
"No goods and chattels to be found, levied on land as per notice filed." 
The notice was produced, and i t  set forth, among other things, that 
the constable had levied on the land of the defendant, where he lived, 
etc. Upon this return the county court rendered judgment condemning 
the land; and an execution having issued pursuant thereto, the plain- 
tiff became the purchaser at  the sale. This action is brought by the 
purchaserj against the defendant in the execution, to recover the posses- 
sion. On behalf of the defendant it was objected that the order of the 
county court under which the land was sold was void for the want of 
a proper levy, and the sale conveyed no title to the purchaser. Of this 
opinion was the presiding judge, who decided that the levy, to be legal, 
niust be indorsed on the judgment and execution, or on the execution, 
and could not be made by reference to another paper, and that the 
order of the county court awarding an execution was irregu- 
lar and void. I n  deference to this opinion, the plaintiff, having (430) 
submitted to a judgment of nonsuit, appealed. 

N o  counsel for plaintiff. 
Iredell for defendant. 

NASK, J. We concur with his Honor that there was no sufficient 
return of a levy iti this case. The paper to which reference was made 



I N  T H E  S U P R E M E  COURT. [29 

by the officer who was intrusted with the execution of the process was 
not attached to the execution or judgment; and to this fact, i t  must 
be presumed, the presiding judge had allusion in saying that  "the levy 
c.ould not be made out by reference to another paper," because, if 
;ittached, i t  would constitute a part  of the paper itself, and could not, 
u i th  proprictg, be said to be referred to. As to the insufficiency of the 
Icvy there can be no doubt, upon ail inspection of the act directing the 
rllanner in which the officer shall perform his duty. I t  directs him, 
u1jon an executio~i from a justice of the peace coming to his hands, to 
levy on the goods and chattels, etc., and, for want of goods and chat- 
tels, to l e ~ y  on "the lands and tenements," etc., "and make return 
thereof to the justice who issued the same, setting forth on the execution 
the money," etc., "and what lands and tei~iwients he ha th  levied," etc. 
I t  further provides: " i h d  the justice to whoru the return is made shall 
return such execution, with all the other papers on which the judgment 
was given, to the next court to be held for his county," and the clerk 
of the court shall '(record the whole of the papers and proceedings had 
before the justice." Rer. Stat., ch. 62, see. 16. This  last clause explains 
why i t  is the Legislature required the return to be indorsed on the execu- 
t ion;  it is that i t  might be made a record of. Justices' courts are not 
caourts of record. and sound policy did not permit that  the title to real 

property, acquired under the action of the law, should be trusted 
(431) to their frai l  memorials. To enable the county court to act advis- 

edly and to lrnow what land they were called on to condemn, i t  was 
necessary that  the proceedings before the magistrate should be filed on 
their recordj, ascertainiug with legal c ~ r t a i n t y  the land levied on. They 
c~oristitute their warrant for  proceeding to condemnation, without which 
the cannot act, or, if they do proceed, their action is void. To the puh- 
chaser under such an execution the provision is  all-important. I t  pre- 
serves to him the evidence upon which his title to the land rests. I f  
other land than that l e ~ i e d  on is sold by the officer, the purchaser 
acquires no title. By pixsuing and obser~-ing the provisions of the act, 
the land is  effectually identified, and his elidenee is perpetuated for 
him. The officer, then, making the levy must make his return on the 
judgrrwnt and execution when they are one arid the same piece of paper, 
or  on the execution when they are different ones, or  on some paper 
annexed to the one or the other. I n  this case the paper referred to by 
the oficer was not attached to either the judgnient or  execution, but 
i~ the notice required to be given to the defe~ldarit five days before court 
hg  the officer making the lwy. This ~lotiee is the act of the officer, 
with which the justice had nothing to do, and it was not to be returned 
to him. The law does not require it shall bc recorded. Being a loo.;e 
piece of paper, i t  might ~ e r y  easily be lost, to the great injury of thr  
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purchaser. The objection to the plaintiff's right of recovery lies upon 
the face of his title, and the defendant is a t  liberty to arai l  hirriself 
of it. 

Cited: Joncs c. Austin, 32 S. C., 22 ; B1mie1- c .  Thon~as, 44 S. C., 29. 

DES OX DEMISE OF JOHN B. S. HARRIS E r  ar,. v. JOHX IRWIN 

When land has  been sold by a sheriff under an execution, and he dies before 
making a conveyance, the  succeeding sheriff cannot make the conveyance 
unless the purchase money has  been paid to the sheriff who sold. 

APPEAL from XECK~,ENB~RC: Special Term in Xol-ember, 1846; Pcar- 
son, J .  

Ejectment, in which the plaintiff and defendant both claiined title to 
the land in question under one Penman. The title of the plaintiff con- 
sisted of a sheriff's c o n w p n c e  under a judgment and execution against 
Penman. The sale was in  Octolxr, 1839, and the sheriff's deed dated 4 
Sorember, 1839. The proceedings nere  all regular. The defendant's 
title v a s  as follo~vs: At  April Term, 1838, of the county court of Meck- 
ltnburp, Joseph H. Wilson obtained a juclgnlent against Penman for :t 

lnrge sun1 of money, upon nllich an  execution issued, and was by J .  Nc- 
C'onapay, the then sheriff of the county, leried on the land in question. 
The lerp  v a s  niade on I October, 1836. and the execution returned, 
'.Not executed for want of bidders." A r d i t i o n i  rnponus was issued to 
the April Term, 1839, and the land was sold by IllcConapay on 28 Jan-  
uary, 1839, after he had gone out of office. Joseph H. Wilson, the plain- 
tiff i n  the execution, Tvas the purchaser. I n  his return the sheriff stated 
that no money was paid, and that  when paid it was applicable to o t h e ~  
executions. McConapay went out of office in Koveniber. 1838, and ma% 
iucceeded by one Alexander, by whoin the deed was made to TTilson, and 
:it that  time McConapay was dead. The rase further sho~vs that ,  after 
the sale by McConapay several other executions issued under the 
judgment of Wilson. The deed from the sheriff. Alexander, to (433) 
Joseph H. Wilson bears date 24 Xav .  1845. and recite.. the i3e* 

ditioni ezponas to McConapay, and cor~tains a rcceipt for the money as 
p i d  to him, Alexander, by Wilqon. The court was of opinion that Alex- 
ander had no authority to make the conveyance to Wilson. Thereupon 
a verdict was rendered for the plaintiff, and from the judgment pnr- 
w a n t  to the verdict, the defendant appealed. 
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Boyden, Guion, and Iredell for plaintiff. 
Wilson and Alexander for defendant. 

NASH, J. On the trial of the cause below se~era l  questions were made. 
Only one was decided by his Honor, and as we concur with him in his 
opinion on that point, we have not, as it would otherwise have been our 
duty to do, looked into the others. His Honor decided that the deed from 
Alexander to Joseph H. Wilson, under which the defendant claimed title, 
was void, as being made without any authority in law. The objection is 
that the power given by the Legislature to a sheriff to make title to lands 
  old by his successor in office is a special one, and must be strictly pur- 
sued. I n  this case the purchase money bid by Wilson, the purchaser, was 
not paid to McConapay, the officer by whom the purchase was made, but 
to Alexander, his successor in office. I f  the latter had any authority in 
law to receive it, then his deed might be good; if he had no such author- 
ity, i t  is not. All the acts which hare been passed by the Legislature on 
this subject confine the power of a sheriff, out of office, to execute a deed 
for land sold by him while in  office to the case where the money has been 
paid. This is the language of the act of 1784, the first on the subject. 
I t  provided that "Where a sheriff or coroner has heretofore sold any 
lands, etc., and has not executed deeds for the same, such sheriff or coro- 

ner, though he be now out of office, shall and he is hereby required 
(434') to seal and execute a deed of bargain and sale for such lands to u 

such person or persons who have purchased at  vendue and paid tht! 
money for the same"; and, "In case of his death or removal out of the 
State, then his successor is to make the deed as is herein next before 
directed." The same direction is contained in the act of 1799 and in 
that of 1838; the acts differing only in extending the provisions on the 
subject to deeds made after the periods of their respective passage as well 
as to those made beforc. Through all these acts, then, the same pro- 
vision is found, that when a sheriff makes a sale of land under an execu- 
tion which has begun to run, and his tern1 of office expires, he car1 make 
n deed or conveyance of i t  if the pt~rchaser has paid the money. The 
payment of the money is a condition, and it must be paid to him, as he 
is the only officer of the law authorized to receive it. I n  this case the 
execution had begun to bo executed by McConapay. H e  had levied the 
fieri facias upon the land in question, the venditioni ezponas had been 
directed to him, and under it he sold and returned to the court that the 
money was not paid by the purchaser. The new sheriff, Alexander, was 
not the returning officer, and had no process nor power to receive the 
money. The money was not received by him in his official character. 
The authority which sheriffs have to execute a conveyance under such 
circumstances is derived solely from the acts above referred to. I t  is a 
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special delagation of power, and must be strictly pursued. I f  one de- 
parture from the requirements of the law is permitted, it will necessarily 
introduce others, until at  length the law as established by legislative mill 
ail1 give way and be superseded by the law of convenience. If i t  were 
necessary to investigate this case further, there are discrepancies betweell 
the return of the old sheriff', McConapay, and the deed of the new sheriff, 
Alexander, which would require explanation. Rut, believing as we do, 
that the authority given to Alexander by the act of 1838 was a 
special one, and being of opinion that the case had not arisen in  (435) 
which he had any power to make the deed under which the de- 
fendant claims, we are of opinion that i t  is void and conveyed to the 
defendant no title. 

PER CURIAM. No error. 

Ci ted:  I s l e r  v. A n d r e w ,  66 N.  C., 555; E d w a r d s  T .  T i p t o n ,  77 N .  C., 
224; Cook v. P i t t m a n ,  144 N.  C., 531. 

HORATIO THOMPSON v. L. D. CHILDS. 

When a submission to arbitration is by bond and an award is made, if the 
award be for the payment of money, a suit may be brought either on the 
bond or on the award, at the option of the party claiming benefit under it. 

APPEAL from LINCOT,N Spring Term, 1847 ; Sr t t l e ,  J. 
Debt upon an award, and the case mas this: The plaintiff and defend- 

ant, having mutual claims, by bond bearing date 4 February, 1846, sub- 
mitted the matters in dispute to the arbitrament of L. E. Thompson and 
W. Williamson, who made their award on the 7th of the same month and 
duly notified the parties thereof. I11 the award the arbitrators decide 
that the defendant owes to the plaintiff $1,732.52, and adjudge that he 
pay it. The objections made by the defendant to the plaintiff's recovery 
were all overruled by the judge, and from the judgment given in 
favor of the plaintiff, the defendant appealed. The objections are (436) 
stated in the opinion delivered in the Court. 

T h o m p s o n  and  1Yillianzso~a for p h i n t i f  
Alerandor and  G u i o n  for defendant .  

NASH, J. On the trial below, several objections were taken to the 
plaintiff's right of recovery. all of which were properly overruled by the 
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presiding judge. The first is that the action ought to have been brought 
on the bond of submission. I t  may be brought on either, at the option of 
the plaintiff, where the award is for the payment of money. 2 San., 62, 
Caldwell on Awards, 190, 192. The second objection is to the award. 
that i t  does not correspond to and agree with the submission. The 
words in the bond are, "all manner of accounts, debts, dues, and de- 
mands"; the matters taken into consideration and passed upon by the 
arbitrators are, "all matters of account, debts, claims and demands." 
The only difference between the two instruments is in the substitution 
in the latter of the word claims for that of dues  in  the former; substan- 
tially they are the same. The third objection is that the arbitrators had 
not decided upon or taken into their consideration a bond for $500 held 
by the plaintiff on the defendant, and that, therefore, their award was 
incomplete. With respect to this bond, it appeared that before the mat- 
ters in dispute mere referred to Thompson and Williamson, they had 
been referred to other arbitrators, who had made an award in favor of 
the plaintiff. The defendant then offered to give to the plaintiff his bond 
for $500 if he would consent to set aside that award and refer the matters 
in dispute to Thompson and Williamson, and would stand to, abide by, 
and perform their award. The plaintiff agreed to the proposition, and 
the $500 bond was executed and placed in the hands of Thompson as an 
escrow. When the award was made, a copy was handed to the plaintiff 

by Thompson, and he expressed his willingness to abide by it, 
(437) whereupon the bond was, by Mr. Thompson, delivered to him. 

The exception by the defendant is that the arbitrators did not in 
their award pass upon this bond. The answer to the objection is a sim- 
ple one. I f  that bond constituted a debt, within the terms of the sub- 
mission, then it mas passed on by the arbitrators, and constitutes a por- 
tion of the $1,732.52 awzrded by their judgment; if it did not come 
within those terms, the arbitrators had no power to take it into their 
consideration, and their not doing so constitutes no error on their part. 
Whether the bond was or was not within the submission, we do not de- 
cide, as the question is not before us. That question cannot arise until 
:L suit be brought on that bond and the defendant plead the award in bar. 
The arbitrators in their award do not profess to be guided in their de- 
cision by the principles of law, and, if they did, no error in  that particu- 
lar has been pointed out to us, nor do we perceive any. We see no error 
in the opinion of the court below. 

PER CURIAM. Affirmed. 
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JAMES W. PATTON v. SAMUEL SMITH. 
(438) 

An attachment, served in  the hands of a garnishee as a debtor, is substantially 
an action at law by the defendant in the attachment, and, therefore, the 
plaintiff in the attachment cannot recover against the garnishee in a 
case in which the defendant in the attachment could not have recovered 
the same debt. 

APPEAL from BUNCOXBE Spring Term, 1847; Dick, .T. 
.Issumpsit, on the defendant's acceptance of an ordcr drawn on him by 

one Newland in favor of the plaintiff for $123, expremed in the order to 
be "the balance in your hands on the McCraw note, when collected." I t  
was tried on non ussumpsit. On the trial the plaintiff did not producc 
the order; and, to account for not doing so, he gave evidence to the court 
that there had been a foriner trial of this suit, and that the order was 
then produced by the plaintiff's counsel and proved; and one of the gen- 
tlemen who was of connsel for the plaintiff on that trial stated that he 
had it at  that time, and supposed he had put it among his client's papers 
in cases in that court; but that, upon diligent search, he could not find 
it among his papers, and, therefore, he believed that i t  was left with thc 
clerk of the court among the other papers of the cause. Another gentle- 
man who was also of counsel with the plaintiff at  the foriner trial stated 
that it was not in his possession, and that lie believed it mas put away 
among the papers in the cause by the counqcl o r  jury, and left with the 
clerk. The clerk then stated that he had no recollection of having the 
paper, and that he had diligently searched all his files of the term of 
the former trial, and had not been able to fiiid it. Upon that evi- 
dence, the court allowed the plaintiff to prove the contents of the (439) 
instrument and its execution by the drawer and acceptor. 

The plaintiff further gave evidence that Nelvland held a note on one 
McGraw for $800, payable in the summer of 1838, and was indebted to 
the defendant in the sum of $677, and, for the purpose of paying it, that 
lie transferred to the defendant on 3 July, 1839, McCraw's note, either 
by indorsement or delivery, it did not appear which, leaving a balance of 
$123 due on McCraw's bond belonging to Newland mhcn it should be 
collected. For that balance this order was drawn and accepted, as above 
stated, in order to pay that sum, Thich Xewland cmcd to the plaintiff. 
The plaintiff further gave evidence that McCraw war entirely solvent. 
and that in  1839 the plaintiff called on the defendant for payment of his 
acceptance, when he replied that the money had been taken out of his 
hands by attachments, at the instance of other creditors of Newland, 
and, therefore, he refused to pay thc plaintiff. 

The counsel for the defendant insisted that to cntitle the plaintiff to 
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recover he ought to show that the defendant had collected McCraw7s 
note, and that there was not sufficient evidence of that fact;  and he 
prayed the court so to instruct the jury. The presiding judge thereupon 
stated to the jury that they ought not to find for the plaintiff unless they 
were satisfied that the defendant had collected the debt from McCraw 
when the plaintiff demanded payment from him, and that there was evi- 
dence given for the plaintiff from which they might find that fact. 

The counsel for the defendant further prayed the court to direct the 
jury that, as the plaintiff did not prove that McCraw's note was indorsed 
t~ the defendant. the sum of $123, claimed by the plaintiff, was subject 
to be attached by other creditors of Newland, and, consequently, that the 
plaintiff could not recover; which instruction the court refused to give. 

There was a verdict for the plaintiff and a judgment, and the de- 
(440) fendant appealed. 

X. W. Woodfin, Edney, u,nd Gaither for plaintiff 
Francis for defendant. 

RUFFIK, C. J. We think the evidence of the loss of the instrument was 
sufficient to let in proof of its contents. The affidavit of the plaintiff 
might have been added, and doubtless would have been required, if it had 
appeared that he had the possession a t  or after the former trial, or if 
there had been evidence to raise a probability that i t  had since come to 
his hands. But there was no suggestion that the plaintiff was eTen pres- 
ent when the case was first tried, or that there was any opportunity for 
him to get the paper. The counsel distinctly stated that they, and not 
their client, had it in possession, and that it was kept after the trial 
either by one of them 01- the clerk; and upon search by all of those gen- 
tlemen, in mhosc cuctodp it certainly had been. it has not been found, and 
that sufficiently wtalrlishes the loss for thc parposps of this qnestion. 

There was  certainly e~idence to be left to the jury of the collection of 
the money froin McCran. by the defendant. Indeed, although i t  was not 
direct evidence, it n.as little less convincing. The debtor was good for 
the money, and it had been due about six months before the plaintiff's 
demand, alld the defendant did not show on the trial that he had been 
put to 2 suit on the note, or produce or give any account of i t ;  and, espe- 
cially, when asked for payment, the defendant did not say he had not 
collected the money, but inipliedly admitted that he had by the strong 
~ega t ive  pregnant contained in his declaration as the reason for refusing 
payment, that the nioney had been attached in his hands by Newland's 
creditors. 

The court properly refused to gire the last instruction, for several rea- 
sons. The jury onght not to be charged upon abstract points to which 
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there is no evidence; and herc no ,uch atti~chnielits \%-ere s h o ~ n  1411) 
as those supposed. Besides, if tliwe had been, they could not 
ha re  protected the defendant, hecause he had engagcd to pay the plaili- 
tiff on the single condition that  he should collect the money from Xc-  - 

Craw, and, haviilg done so, his engagement became absolute. Unde,. 
those circumstances, moreover, tlie nioiie?- was not liable to attachment, 
if that  were n~ater ia l ,  for, c l e a r l ~ ,  K e ~ ~ l a n d  could not have recovered tlic. 
money from the present defendant: and, consequentlg, i t  could not be 
attached bp a creditor of Sev land ,  since a n  attachment, served in the 
hands of a garnishee as a debtor, is .ubstantiall- an action a t  lam bq- thc 
defendant in attachment. (;illis r .  XcA7ccy, 1 5  S. C., 172. The defend- 
ant  would hare  had nothing to do but itat(' the facts in his garnishment, 
and theq. would hare  sho~vn that the money did not belong to Newland, 
because he had accepted his order for it in favor of another person. That  
n-ould haye been equally true whether the bo~id was assigned or not; for 
if, i n  the latter case. he acted ill a legal serisc, as the agent of Newland 
in collecting the money, yet, n lien collected, he had a right to hold it for 
himself, as the fund on n-hich his acc.eptm~ce was founded. In every 
point, therefore, the opinions givcn b- his Honor ne re  correct. 

PER CURIAAI. N o  error. 

(442) 
JESSE WILLIAbIS v. GEORGE CLAYTOS. 

T h e  declarations of a vendor, after he h a d  sold property, are not evidence 
against his vendee as to t h e  title of the property. 

APPEAL from B u s c o a z n ~  Spring Term, 1847; Dick, J .  
Trover,  brought to recover damages for the conversion of two barrels 

of brandv to the use of the defendant. The  plaintiff first introduced a 
witness by the name of Patton,  nho  stated that about 1 April, 1544, the 
plaintiff informed him that  he, tlie l)laintiff, had understood that  one 
Bates, then residing in Hendersori~illc, was offering 40 centq cash per 
gallon for brandy, and i t  mas agreed bet~veen the vitnesq and the plain- 
tiff that each of them should send two barrels of brandy to Bates. Tht. 
brandy was sent accordingly by one Byeri. Patton further stated that 
he expected to get the money for. his t n o  barrels of b r m d y  on the return 
of Byers, but did not receive it. ITe further stntcd that neither Williams 
nor himself had seen Bates or imdc  any contract xvith him brfore the 
brandy was sent by B ~ e r s .  Byers  as then examined. H e  stated that 
he mas employed by Williams (tlie plaintiff) to take the brandy to Bates. 
H e  also took a paper from William.. to Rates, which he nnderqtood was 
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a.n order for the money due for the brandy. When he got to Henderson- 
ville, he did not find Bates a t  his grocery, but was informed that he was 
at the courthouse. He  found Bates at  the courthouse, who stated he was 
much engaged, and could not attend to receiving the brandy then, and 
directed the witness to have the brandy placed in his (Bates') yard and 

he would attend to i t  when at leisure. The brandy was placed 
(443) according to the direction. The witness then presented to Bates 

the paper sent by Williams. Bates said he could not then attend 
to it, but he would see Williams and Patton the next week at Buncombe 
court. The defendant then introduced one Gilreath, who stated that the 
plaintiff was indebted to him on a justice's judgment, and, for the pur- 
pose of discharging the same, the plaintiff drew an order on Bates, in 
the words and figures following, to wit: "Mr. J. J. Bates. S i r :  Pay  
Penil Gilreath $65 for the brandy I sold to you. Jesse Williams." This 
order Gilreath presented to Bates, but it was not paid, and was returned 
to Williams. The defendant then proved that, after the return of the 
above order to Williams, Bates, being much indebted to various persons, 
on . . . . . . . ., 1844, by deed conveyed in trust to the defendant, for the 
benefit of his creditors, the four barrels of brandy above mentioned and 
all his other effects, and delivered the brandy to the defendant. The 
plaintiff then proposed to prove the declarations of Bates, made in the 
presence of the defendant, after the execution and delivery of the deed in 
trust and after the delivery of the brandy to the defendant, for the pk= 
pose, as he alleged, of showing that there was no sale in  fact of the 
brandy by the plaintiff to Bates. The court rejected the evidence. The 
plaintiff's counsel prayed the court to charge the jury that the facts 
sworn to by Patton and Byers did not in law constitute a sale and de- 
livery of the brandy to Bates. The court refused to give the instruction 
prayed for, but charged the jury that if they believed from all the evi- 
dence submitted to them there was a sale and delivery of the two barrels 
of brandy to Bates by the plaintiff, the property vested in Bates, and he 
had a right to convey it to the defendant, and the plaintiff was not enti- 

tled to recover. 
(444) The jury found for the defendant, and a new trial being moved 

for and refused, and judgment rendered according to the verdict, 
the plaintiff appealed. 

B m t e r  for p l a i n t i f .  
Qaither for defendant.  

DANIEL, J. Bates assigned by deed the two barrels of brandy, now in 
controversy, to the defendant. The rendor is never permitted, after he 
has sold propert!-, to he heard to say that he rrcver had any title to that 
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property, nor a re  any declarations of his made after the sale, whether in 
the presence of the vendee or not, admissible in evidence to defeat or 
impair the sale. The judge did not err in refusing to receive the evi- 
dence offered of the declarations of Bates, made in the presence of the 
defendant. 

Xecondly, the plaintiff insisted that the court should charge the jury 
that the evidence g i ~ e n  by the two witnesses, Patton and Byers, did not 
of itself establish contract of sale of the brandy. The court refused, but 
charged the jury that if they believed, from all the evidence submitted to 
them, that there was a sale and delivery of the brandy, then the property 
vested in Bates. We do not see any error in the court's refusing to 
charge on garbled parts of the evidence, as the plaintiff did not pretend 
to allege that the residue of the evidence offered by the defendant, to wit, 
the order drawn by the plaintiff on Bates in favor of Gilreath, was a 
forgery. That order was :in admission, in  writing, by the plaintiff, of a 
sale of brandy by him to Bates. I t  is possible that the order may have 
been drawn for the price of another lot of brandy. But there is nothing 
in the case to show that the plaintiff ever had any dealings in brandy 
with Bates except the single lot carried by Byers. I f  the plaintiff had 
insisted that the order had not been prored to be his, or that it 
was a forgery, then there would h a ~ e  been some propriety in  his (445) 
prayer to the judge to charge as he requested. 

PER CURIAM. No error. 

Cited:  Hodges 2:. Spicer ,  79 X. C., 229. 

fendant, as the indorser of a note made by Singleton Rhea to William 
Cunningham for $45.60, and indorsed by Cunningham to the defendant 
and by the latter to the plaintiff Thomas. The plea was, former judg- 
ment, and in support of the issue the defendant produced n warrant, at 
the suit of the present plaintiff, issued against Singleton Rhea, William 

WILLIAM H. THOMAS v. GEORGE W. HOLCOMBE. 

Where a warrant is issued against three, and returned "Executed," and the 
judgment is against the "defendant" in the singular, and so also is the 
entry in the stay of execution, and especially where the justice who ren- 
dered the judgment was himself a party defendant, it cannot be deter- 
mined by the court against whom the judgment really was. 

APPEAL from CHEROKEE Spring Term, 1846; Penrson, J. 
This suit was comn~enced 7 June, 1843, by warrant against the de- 
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Cunningham, and the present defendant, George W. Holeombe, in a plea 
of debt due by note for $45.10, which was returned "Executed," and on 
which judgment was entered on 5 August, 1841, by William Cunning- 

ham, a justice of the peace, in the following words: "Judgment 
(446) against the defendant, by confession to the officer, for the sum of 

$45.10, principal, and interest from 14 January, 1841, until paid, 
and 40 cents costs." And a stay of execution was entered, also, in the 
following words: "Defendant prays stay of execution and gives for 
security A. J. Connor, this 12 August, 1841," mhich was signed by Con- 
nor and attested by William Cunningham as a justice. The defendant 
then proved that the note on mhich this warrant is brought is the same 
as that mentioned in the warrant of August, 1841, and the William Cun- 
ningham who gave the judgment of 18.21 is the payw of the note and one 
of the persons mentioned as defendants in the warrant on which he gave 
the judgment as aforesaid; and the plaintiff thereupon insisted that the 
same was not a valid judgment against the present defendant, and did 
not bar this suit. Of that opinion was the court, and so instructed the 
jury; and they having found accordingly, and judgment being given for 
the plaintiff, the defendant appealed. 

J .  W .  Woodf in  for plaintifl. 
Francis  for def endarr t .  

RUFFIK, C. J. I t  seems that the ground chiefly relied on in the Supe- 
rior Court in support of the decision was that the judgment was void 
because it was rendered by a magistrate ~vho was interested to have the 
judgment entered against the other parties and also was, himself, a party 
to the suit. 

Although it is extreinely reprehensible in a judicial officer to sit in a 
cause to mhich he was a party, or in which he is interested, and we sup- 
pose that a judgment given by a justice of the peare on the side of his 
interest may be reremed or quashed for that cause, yet the Court is not 
prepared, without more consideration than we can now bestow, to say 

that it is so utterly roid that it may be so treated immediately by 
(447) the plaintiff who obtained it, and that as  against other parties 

than the magistrate himself. The point is not further exarnined 
because the Court holds, on another plain ground, that the judgment 
does not protect the defendant in this suit. That ground is that i t  does 
not appear to be against him, and it is necessary that it should in order 
to constitute a bar. I t  is true, the warrant was against the three, and it 
was returned "Executed," yet i t  is not stated on whom i t  was executed, 
and the judgment is only "against the defendant" in the singular num- 
ber, without saying which defendant. So in the entr? of the stay the 

308 
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same phrase, "defendant," is used again. I t  is to be taken, by a plain 
implication, we think, that the magistrate was not giving judgment 
against himself, as he professes to act on an admission to the constable, 
proved, as we suppose, by that person; and, moreover, he could not be 
so silly as to suppose the stay good that he would grant to himself. If 
he was not charging himself by the judgment, i t  is presumed he did not 
mean to render one against this defendant, who was his own assignee. 
I t  is extremely probable, therefore, that the "defendant" was Rhea, the 
maker of the note alone, especially as costs are given only for service on 
one person. But, however that may be, we think this defendant does not 
establish that it was against himself; for the "defendant" either meant 
Rhea or it is so vague that it does not designate any one in particular, 
and would, for that reason, be ineffectual. We think such a judgment 
against the "defendant," upon a warrant against three persons, would 
not justify a sale of this defendant's goods on an execution; and that, 
as against him, it is a nullity. 

PER CUEIAM. No error. 

SAMUEL P. JOHNSTON v. JOSEPH LANCE. 
(448 

1. If the truth of the charges made in a libel, when the libeler has been prose- 
cuted for it, will justify him in bringing an action for malicious prosecu- 
tion, the charges ought to be proved to be strictly true by plain and full 
evidence. 

2. Where one repeats an oral slander and gives the name of his informant, he 
is justified or not, according to the quo animo the charge is repeated and 
propagated. 

3. In the case of a written libel, the mention of the name of the author, or the 
general rumor, of the libelous matter will not excuse or justify the publi- 
cation of such, even if the author or the rumor be strictly proved. 

APPEAL from B U N C ~ ~ ~ B E  Special Term in June, 1846; Battle, J .  
This was an action on the case for a malicious prosecution. Pleas, 

general issues and jurisdiction. The plaintiff, in support of his action, 
introduced a State's warrant, taken out against him by the defendant, 
and charging him with publishing a libel against the defendant, uuder 
which he was arrested and detained in custody about thirty-five hours, 
when he was taken before a magistrate, and, upon examination, mas 
discharged. The defendant then in his defense proved that the plaintiff 
published the paper writing, of which the follomring is a copy: "Notice. 
To all not only the people of this State and County but to the whole 
Union if there is any yet in the dark, though 1 dont even think that 
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there is any in these regions but nows as much about the gentleman as 
I do but for the benefit of others I hereby certify that one J o  Lance 
one of the beings of that State and County is a lper and if the boy 
wants i t  I can do as I have done before I can prove i t  I dont apprehend 

that this mill hurt the gentleman's feelings, for I heard Mr. 
(449) Mr. H. F. tell him to his face that he had swore a lye and stole 

a hog and he could prove it from which the said Lance had like 
to rode Ball to death for a writ which he obtained and Mr. W. H. F. 
was bound to cort and I am told since that one glass of apple jack 
cured the wound and I recon that is true for I saw the gentlemen drink . 
friends so if this should tech the feelings and the gentleman and he 
wants to reach me he can ride ball again and look below and find my 
name S. P. Johnson Look for a shoat from Bets at a broken leg but 
dont forget to mind selling milk and water to J .  R. S. 'at ten cents 
per lb." 

The plaintiff then undertook to prove that the charges contained in 
the alleged libel were true; and for this purpose he called upon several 
witnesses who testified that the defendant had the character of being 
a common liar. H e  then called William H. Fulton (the person whom 
he alleged to be alluded to in the paper writing under the initials 
W. H. F.), who testified that he had, some time before the publication of 
the paper, charged the defendant to his face with having sworn to a 
lie and stolen a hog; that the defendant had sued him therefor, and 

. that while the suit was pending he and the defendant had agreed to 
settle the matter and be friends, and that they, at  the instance of a 
mutual friend, took a drink together and parted, as he supposed, 
friendly; but the defendant afterwards refused to stand to the agree- 
ment; but how their suit was ultimately disposed of was not shown. 
The plaintiff then called upon Mr. Shuford (whom he alleged was 
alluded to also in the publication by the initials of his name), who testi- 
fied that the defendant brought some butter to his .store for sale, that . 
he proposed to buy it, and, in looking at  it with that ~ i e w .  tolmd i t  had 
a large quantity of milk and water in it. He, however, told the defend- 
ant he would take i t  after he could have the milk and water separated 

from the butter, to which the defendant asseuted, and he then 
(450) bought upon those terms. The plaintiff insisted that he had 

proved the truth of all the charges contained in the alleged libel ; 
that the defendant, therefore, had no probable cause for the prosecu- 
tion; that i t  was malicious, and he had a right of action against him. 

The defendant contended that the plaintiff mas bound to prove not 
only that he, the defendant, had been charged with swearing to a lie 
and with stealing a hog, but that he was actually guilty of those offenses. 
He contended, further, that the evidence introduced, i f  believed, did not 
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establish the charges of his having compromised his suit with Fultoli 
orer a drink of liquor, and of having sold milk and water for butter. 

The court instructed the jury that it was not necessary for the plain- 
tiff to prore the truth of the charges, that the defendant had sworn 
to a lie and stolen a hog, but only that he had been charged to his face 
with those offenses by W. 11. F., and that, if the plaintiff's testimony 
were believed, he had s roved substantiall? all the allegations contained 
in his publication. The jury returned a verdict for tlie plaintiff, up011 
a hich he had a judgment, and the defendant appealed. 

Edney for p la in t i f f .  
N .  W .  W o o d $ n  for d e f e n d a n t .  

RUFFIN, C. J. The publication made by the plaintiff concerning the 
defendant is so obviously and grossly defamatory that it must be taken 
upon its face to have been made with the intent to injure the character 
of the defendant, and, therefore, that it was, in R legal sense, malicious 
and libelous. The defendant had unquestionably, then, probable cause 
for instituting a prosecution for the Iibel-at least, p r i m a  facie. We 
are not prepared to say at  present that even proof in this action of the 
defendant's guilt of the matters, charged on him in the libel, would 
deprive him of the bar to the action arising out of the probable 
cause the defendant hi~d for supposing the plaintiff liable to (451) 
indictment for that malicious publication ; for, although when 
indicted the plaintiff could have given the truth of his charges ill 

evidence, and thereupon would have been entitled to an acquittal, yet 
he was p r i m a  facie guilty of libeling a citizen, and, therefore, might 
justly, perhaps, be called on for his proof, and ought not to have his 
action against one for so doing. We entertain serious doubts whethtr 
the statute, which allows the truth to be given in evidence upon an 
indictment for a libel, can be carried further and to the extent of giving 
to the defendant in tlie indictment an action agaii~st the prosecutor for 
malicious prosecution because the libel was true, for his acquittal arises 
upon evidence which he is compelled to give on his part in ordrr to 
extricate himself froin a state of probable and apparent guilt; and it 
would seem to he almost impoqsible to persuade a jury that a person, 
libeled as the defendant was, preferred a prosecution against his defamer 
from motives of malice merely, instead of a desire that the person should 
be punished for the nialicious publication complained of by him; and 
without such malice by the prosecutor, this action ought not to have been 
sustained, even though there had riot bcen probable cause. But the 
point was not made in this case nor argued before us, nor, indeed, haq 
it been much considered by us; and as we think it deserves to be well 
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discussed and considered before a decision of it either way, we do not 
think proper now to lay down any rule in respect to it, since in our 
opinion, this case may be determined and a c>eni re de novo must be 
awarded upon other points on which there is no doubt. 

I f  the truth of the charges made in a libel will not only justify the 
publication, when the author is tried for it, but also will give him arl 
action for malicious prosecution, i t  is plain that to have this last effect 

the charges ought to be strictly true, by plain and full evidence. 
(452) This plaintiff avowed in this publication itself the purpose of 

provoking the defendant to sue or prosecute him for it. He 
expressly invited the very procrcding of which he cow complains, as, 
indeed, evwy libeler inipliedly does. Then he ought to be prepared to 
make good every word he thus utters to gratify his ~iialevolence, and is 
entitled to no charitable construction of his language, nor liberal exten- 
sion of his evidence beyond its necessary import; for a libeler is not a 
public benefactor, but is among the most licentious, malignant, and 
mischievous of our race, and, therefore, can ask no indulgence to which 
he is not entitled stricti iuris. 

The plaintiff's proof in this case not only did not sustain his charges 
strictly, nor even substantially, but, in the opinion of the Court, signally 
failed in respect to each and every one of them. 

The first is:  "I hereby certify that Jo. Lance is a liar. And if the 
boy wants it, I can do as I have done before-I can prove it." This is 
a direct and positive averment that Lance is a l iar;  and it is perfectly 
plain that its truth is not sustained by evidence that he had the general 
character of being a liar. If Lance had brought an action for the libel, 
a plea of such a general reputation would not justify the charge, though 
the fact might mitigate the damages; for the charge affirms as a posi- 
tive fact that he mas guilty of the despicable rice of lying, while the 
proof is not of t h e  fuct,  but that people snppose him to be thus guilty. 
I f  one accuse another of stealing a horse, the plea of a common rumor 
that the person is a horse thief will not amount to a justification in an 
action for the libel, n~ore than eridence of such a rumor would establish 
the party's guilt upoil an indictment for the theft. Iteputation is in 
no case evidence that one is guilty of n specific offense; and that i q  the 
charge here. 

The next imputation on the defendant is: "I heard Xr .  W. W. F. tell 
him to his face that he had sworn a lie, and stole a hog, and he 

(453) could prire i t ;  for which the said Lance had like to have rode 
Ball to death for a writ, which he obtained. and Mr. W. H. F. 

was bound to court; and I was told since that one glass of apple-jack 
cured the wound, and I reckon i t  was true, for I saw the gentlemen 
drink friends." Here are two libelous imputations against the defend- 
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ant. The one, that the plaintiff had heard some pcrson, not named, but 
designated only by the initials, "W. H. F.," accuse the defendant to 
his face of the crime of perjury, and the other that the defendant either 
sued or prosecuted "W. H. I?.>' therefor, and then, as the plaintiff had 
heard from some one not named, the defendant had compounded the 
case over a glaaq of liquor without the accusation being retracted or 
compensated in any other way. Neither of those charges is wstaiued 
by the evidence, as we apprehend. The latter, plainly, was not. Ac- 
cording to the libel, a glass of apple-jack cured the wound, so that 
the defendant was pacified by a drink. But Fulton's teqtirnony did 
not prove any such thing. He says that he and the defendant "agreed 
to settle the matter and be friends, and that, at  the instance of i n u t l ~ ~ l  
friends, thep took a drink together and parted friendly; but that after- 
wards the defendant refused to stand to the agreement." Now, it is 
plain that, accordiiig to this testiniony, the liquor did not cure the 
wound and induce the defendant to dismisq his suit atrainst Fulton. " 
I n  fact, it was not compounded at all, and, as far as appears, is now 
pending. Fulton says "they agreed to settle the matter," but upon what 
terms was not specified, or, at least, he mentions none. The natural 
inference is that as the parties were to be "friends," the settlement was 
expected by the defendant to be made on such terms as became that 
relation-which, certainly could not be that he should dismiss his suit 
and pay the costs, and lie quietly down under the unretracted charge 
by his "friend" of perjury and theft. That could be no "settlement of 
the matter," but only a downright abandonment of all right to 
redress. That was not what Lance intended, and hence he did (454) 
not and mould not "settle" the suit, because, when the parties 
came to talk about the terms, they could not agree. The drink of spirits 
was, therefore, not the price of the slander upon him, and of his suit; 
but i t  turned out that while the parties were in treaty for a con~promise 
(which was never closed) they dEank together, at  the instance of friends 
who wished to promote peace between them. That transaction was, 
therefore, grossly perverted in the plaiiitiff's publication, according to 
his own evidence in support of it. 

The other and more serious branch of the charge under consideratio11 
was equally destitute of support in the evidence. That consisted of the 
testimony of William H. E'ulton that, before the publication, he had 
charged the defendant to his face with having sworn to a lie and stolen a 
hog, and that the defendant sued him for it, and that thereafter the - 
transactions with a view to a compromise occurred, which have been 
already stated. The deficiency in  the proof is that there is none what- 
ever to the truth of the charges thus made by Fulton on Lance, thaf 
is to say, that, in fact, the latter did swear to a lie and did steal a hog. 
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as  we unanimously hold there ought to have been. I t  has long beell 
settled that, even in cases of oral charges, the repeater, who does not 
a t  the same time name his author, takes the assertion upon himself and 
can only justify by proving the truth of the accusation. Earl of 
Sorthancpton's case, 12 Rep., 132. Within that  rule the plaintiff Gas 
bound to g i ~ e  evidence of the guilt of the defendant; for  he  does not 
mention the nalne of the person from whom he heard the charge, but 
designates him by initial letters only, as  "3Er. W. 11. F. This did not 
pire the defendant a certain cause of action against any other person 
in particular, and, therefom. according to the case cited, an action would 

lie against the repeater himself, unless he established the truth 
(455) of the charge. But  if i t  were admitted that  ''W. R. F.') might, 

under the circumstances, be understood to be "William H. Ful- 
ton," yet the plaintiff would not be exonerated from the burden of 
j~roving the charge to be true. Where the slander is oral, and the 
repeater gives the name of the person from whom he heard it, the Court 
strongly intimated the opiniou in Hampton v. Ti'ilson, 15 K. C., 468, 
and iVcBryc?. 1 % .  //ill, 26 N. C., 136, that  the justification depended upon 
the y ~ t o  a~zitno the charge is  repeated and propagated; and with that  we 
are, upon longer reflection, entirely satisfied; for, if onr circulates a 
slander mith the design to cause it Lo be beliei~ed either upon his own 
credit and character or  those of his author, that  the person implicated 
i s  guilty of the fact charged, he really and truly, though covertly, 
endorses the charge and should bear the burden of having affirmed its 
truth. H e  meant, when he repeated the slander, that  thereby the party's 
character should be injured. Horn? By inducing the world to think 
that  as such a inan made the charge, and he, the repeater, gives it cur- 
rency, it i s  true. That  is  the substance of what one intends and does 
who propagates a s1:tnder malo anirno, that  is, with the purpose of 
detracting from his neighbor's character and standing in society; and, 
therefore, he ought to be held boulld to prove the charge as he meant 
it should be nndf I-iood. I f  that  be so where the  slander is  oral, much 
more is i t  true w11cu i t  is printed or written, because the ill-feeling 
and evil purpose o t  the propagator are more distinctly exhibited, and 
the injury done to the other party is more extensive and durable. 
Lewis 7>. W a l t o n  and Dole v. Lyon ,  which were cited in  I Iampton  z.. 
TT7i7son, hold clearly that  a justification by giving the author is inad- 
missible altogether in actions for libels; and the familiar case of the 
liability of the printer of a newspaper for a publication therein of 
another person, 1~1ider the author's name, i.; conclusi~e upon the point. 

There have also been several cases since, both in England and 
(456) this country, to thc same effect. The prewnt is the first case in 

this State i n  TI-hich the point haq arisen directly. But  the con- 
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clusion necessarily follows from what has been held and said in the 
other cases before mentioned, and lxuticularly in S. v. White, ante. 
180. I n  that case we held that upon an indicement for a libel the 
publication of a charge as a rumor was not justified by proof of the 
rumor, but required proof of the charqe itself; and i t  was distinctly 
stated by my brother Xash that even if the author had been given, it 
~ ~ o u l d  have made no difference, unless the defendant had s h o ~ m  that 
he made the publication for a good end and without the evil one of 
defaming the prosecutor. Now, this plaintiff did not ask to be excused 
upon a good motive that actuated him, but insisted only that upon 
strict law he was justified by the truth. The truth of what is it to be 
understood? R e  says it is that Fulton told Lance he was forsworn and 
n theif. But was that all he meant the readers of his piece to believe 
from i t ?  Certainly not. Courts must read like the ~ ~ o r l d  does, and 
understand charges in the same sense in which other men do. No per- 
son can read this piece without seeing that the plaintiff intended to 
injure the defendant's character a5 far as he could, and to have it 
believed that he mas guilty. I t  is to that end that he says he heard 
the defendant charged with those crimes to his face, and that, after 
suing for the scandal, the defendant guw up the suit for the pitiful pre- 
tense of a drink of friendship, without a n -  repamtion by damages or 
acknowledgment of injury and pardon asked. I s  it not clear the plain- 
tiff supposed and intended that the world mould infer from such con- 
duct of the defendant that he had no character to rindicate, and was 
afraid to bring his suit to trial from a consciousness of guilt; in fine, 
that the public would infer that the defendant was really guilty? He  
ought, therefore, to n~ake  good the charge in the sense in which 
he intended to make it, which is, by proring the acts charged (457) 
on tho defendant. 

The last charge is the direct one of "selling milk and water at 10 
cents per pound," and the evidence TT as an offer to sell butter from which 
the milk and water had not been perfectly separated. Upon the nlost 
favorable presunlptions for libelers-to which, indeed, they are not 
entitled-evidence of an intention to do an act does not prore a charge 
of the act done. Besides, a man mar  innocently take a parcel of butter 
to market which may not have been properly beaten up by the dairy 
woman, while few would suppose that he could fairly sell milk and 
water at  the price stated. Things are not to be taken in their worst 
sense against a person accused, but his innocence rather is to be assumed 
until the contrary be shown, and libelers ought not to be encouraged to 
misconstrue and misrepresent the conduct of others by allowing them 
boldly to make specific charges, and then support them by loose evidence 
of something that was not entirely creditable to the other party. They 
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ought to confine themselves in the gratification of their bad passions to 
making such charges only as they can fully and strictly prove. 

Upon the whole, i t  appears from its contents that this was a publi- 
cation of as pure spite as one almost ever sees; and, as we think, i t  was 
not supported by proof in any part of its substance, and, consequently, 
this action was groundless. 

PER CURIAM. Venire de notlo. 
Cited: Hamilton 71. Xance, 159 N. C., 59. 

(458) 
HENDERSOX G. WEAVER v. JAMES B. UPTON. 

Where two partners entered into a covenant that one of them should receive a 
salary for managing the business: Held,  that this salary must be paid 
out of the partnership funds. 

APPEAL from BURKE Spring Term, 1846; Pearson, J. 
Covenant; the breach assigned was the nonpayment of $450. The 

execution of the convenant was not denied, and i t  was read in evidence. 
The defendant's counsel moved to nonsuit the plaintiff upon the ground 
that the convenant amounted to an article of copartnership and that 
the $450 for the nonpayment of which the convenant was alleged to 
have been broken was to be allowed out of the funds of the copartner- 
ship, and did not constitute such a demand as would support this action. 
The question was reserved. I t  was proven that the plaintiff had ceased 
to act as manager some short time before the end of the year, by mutual 
consent; in consequence of which the jury, in assessing the damages upon 
the breach assigned, made a deduction from the $450 which was the 
amount of damages claimed. There was a verdict for the plaintiff, 
subject to be set aside and a nonsuit to be entered upon the question 
reserved. The court being of opinion with the defendant on the ques- 
tion reserved, the verdict was set aside and a nonsuit entered, from 
which the plaintiff appealed. 

The following is the convenant referred to:  

STATE OF KORTH CBROLISA-BTRKE COUNTY. 
27 December, 1841. 

James B. Upton and H. G. Weaver hereby enter into an article of 
agreement for the next year (1842). James B. Upton, of the first part, 

has privilege of working twenty hands on "the McKenzie mine," 
(459) paying the fifth part of the gold that is made for toll. H. G. 

Weaver, of the second part, has the privilege of putting in four 
hands at  a valuation, bearing a proportionable part of the expenses 
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attached thereto; the said Upton, of the first part, bargains and agrees 
to give me, the said Weaver, of the second part, $450 to manage the 
business, which I agree to manage according to the best of my judg- 
ment, making true returns of all the gold made by me. The mine is to 
be worked according to the lease. We make our seals," ctc. Signed 
and sealed by James B. Upton and H. G. Weaver. 

Gaither f o r  plainti#. 
N .  W. Woodfin, f o ~  defendant. 

DANIEL, J. Weaver and Upton, on 16 December, 1840, leased of one 
McKenzie a tract of land for three years to mine for gold; the rent 
was to be one-sixth part of the gold that should be obtained by the 
lessees. On 27 December, 1841, the lessees entered into the agreement 
under their seals mentioned in the case. Upton was to work twenty 
hands and Weaver four hands, "bearing a proportionable part of the 
expenses attached thereto. The said Upton, of the first part, bargains 
and agrees to give me, the said Weaver, of the second part, $450 to 
manage the business, which I agree to  manage arcording to the best of 
my judgment.'' I t  seems to us that the agreement was one of partner- 
ship ; and the law being well settled that the acting and business partner 
is nerer entitled to claim pay of the firm for his services unless he 
rtipulates for it in the articles of copartnership or otherwise the par- 
ties therefore agreed that Weaver should manage the business and 
Upton, the other partner, agreed to give him $450 "to manage the 
business." Weaver n7as to bear his proportion of the expenses of 
managing and working the mine. The salary of the superintendent was 
a part of the expenses of the firm; and the firm ought, according to 
the true construction of the articles, to bear this expense in proportion 
to the number of hands each partner worked in the mine. The words, 
"the said Upton bargains and agrees to give nie, the said Weaver, 
$450 to nlanage the business," only denoted the :Issent of Upton (460) 
that Wearer, although a partner, should be paid for his services 
$450. The parties were stipulating concerning the partnership bu siness, ' 

and the terms on which it was to be carried on, and, among others, that 
Upton bargained and agreed to let Weaver have $450 for his services 
that lear. I t  seems to us that i t  would be against justice and right to 
construe the covenant to be an agreement by Uptori that he would pay 
that sum out of his own pocket. We think that it mas an item in the 
expenses account of the firm, and that the firm sliould pay it. 

PER CORIAM. Affirmed. 
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WILIE GAITHER v. ELIJAH TEAGUE. 

The following instrument was signed, sealed, and delivered: "Know all men 
by these presents, that I, Edward Teague, have this day bargained for a 
sorrel filly with W. Gaither, which filly I want to stand as security until 
I pay him for her. I also promise to take good care of her. Witness my 
hand and seal, this 5 October, 1838." Held, that upon the face of the 
paper it was doubtful whether it wasjntended as a mortgage or a condi- 
tional sale, and that it was properly left to the jury to determine its 
character from the accompanying circumstances. 

APPEAL from GALDWELL Spring Term, 1847 ; Settle, J. 
Trover for a filly, and the plea, not guilty. I t  was admitted 

(461) on the trial that the filly had formerly belonged to the plaintiff; 
and the controversy turned upon the question whether he had 

sold her and parted from the title to one Edward Teague and then 
taken a mortgage of the filly from the said Edward, or whether he had 
made only a conditional sale to Teague, keeping the title in himself. To 
support the issue on his part, the plaintiff gave in evidence an instru- 
ment in the following words: 

Know all men by these presents, that I, Edward Teague, have this 
day bargained for a sorrel filly with W. Gaither, which filly I want to 
stand as security until I pay him for her. I also promise to take good 
care of her. Witness my hand and seal, this 5 October, 1836. EDWARD 
TE.~GUE. [Seal] 

The plaintiff further gave evidence that the price agreed on for the 
filly was $30, and that Teague then gave him his bond therefor, and 
that the same still remains unpaid. 

The plaintiff, further to support the issue on his part, called as a 
witness one TV. B. Kicholls, who is the subscribing witness to the said 
instrument and bond, and he deposed that they were executed at the 
same time and before the filly was delivered by Gaither to Teague, and 
that Gaither required Teague to give him the said instruments before 
he would let him have the filly, and that immediately after receiving 
them he delivered the filly to Teague, who then had her shod at 
Gaither's shop and took her home. The plaintiff further gave evidence 
that on 5 October, 1836, all the property of Edward Teague was levied 
on by constables on executions against him when he got home, and that 
he then said, and, also, frequently afterwards, that Gaither held the 
property in the filly until she should be paid for. The plaintiff further 
gave evidence that the present defendant, Elijah Teague, some months 
after the contract, informed the plaintiff that he had traded with Ed- 
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ward Teague for the filly, and was to pay the bond to the plain- (462) 
tiff, and that, afterwards, the defendant had the filly and sold her 
as his own property. 

The defendant on his part then offered the evidence of Edward 
Teague, who deposed that he bargained for the filly absolutely with the 
plaintiff, and gave his baud for the price, and that she was delivered to 
him ; that he had her shod at Gaither's shop, and, after that was done, hc 
requested Gaither to take a lien on her, stating to him that there was 
debts against him for which she might, otherwise, be sold; and that 
Gaither replied that he did not want it, himself, to secure the money, 
but that, to accommodate him, Teague, he mould take the lien; and that 
thereupon the written instrument before set forth was executed and 
given to Gaither, who told the witness that he might dispose of the filly 
as he pleased; and that five or six months afterwards he did sell her to 
the defendant for $40, of which the defendant paid him $10, and the 
remaining $30 he agreed to pay in discharge of the bond to the plain- 
tiff for the price of the mare. H e  further deposed that afterwards it 
was agreed between the witness, the plaintiff, and the defendant that the 
defendant should pay the $30 on other debts which the witness owed 
the plaintiff, and he did so. 

The defendant further to support the issue on his part, called several 
witnesses who, or some of them, deposed that the plaintiff had said that 
he kept a mortgage on the filly at  Teague's request, to keep off the con- 
stables, and that the witness Nicholls had said that after the trade was 
finished Teague requested Gaither to take a lien to keep off the officers; 
that the defendant delivered to the plaintiff 470 pounds of iron at  6 
1/4 cents per pound and requested i t  to be applied to the debt for the 
filly, and offered. to pay the residue in money, but that the plaintiff 
wished to credit the payment on a note given by the two Teagues to one 
Austin, that was payable in iron, and then belonged to the plaintiff, and 
that the defendant agreed thereto, saying that he did not care on 
which debt the credit was entered, as he had to pay but $30 for (463) 
his brother. 

!+'he plaintiff then gave evidence that a short t h e  before the iron 
was delivered the defendant asked the plaintiff if he would receive iron 
for the filly debt, and the plaintiff told him he would not, as that debt 
was payable in money; but that he would receive i t  on the Austin note, 
which had been given by both the Teagues and was payable in iron; and 
that when the defendant afterwards brought the iron, he again asked 
the plaintiff to apply i t  to the filly debt, but the plaintiff replied as 
before, and thereupon the defendant applied it to the Austin debt, say- 
ing that i t  was immaterial, as he mas bound for both debts and expected 
to pay them; and the defendant took up the Austin note. 
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I t  was, therefore, insisted by the counsel for the defendant that  the 
instrument take11 from Edward Teague by the plaintiff was a mortgage, 
and that i t  was void for want of registration, as against the defendant, 
a purchaser; and, also, that  if in law the contract liere held to be a con- 
ditional sale, the condition had been performed by the payment of the 
iron;  and, also, that  the plaintiff had abandoned his title by consenting 
to the sale to the defendant; and the counsel mored the court so to 
instruct the jury. The counsel for the defendant mored the court, also, 
to direct the jury that if they believed the testimony of Edward Teague 
they should find for the defendant. 

The court charged the jury that the instrument could not be held to 
be a mortgage up011 its face merely, but that  if they should believe tha t  
the plaintiff transferred the property in the filly to Edward Teague, and 
that  they afterwards came to an  agreement to secure the plaintiff in 
the price. and for that purpose made this inqtrument. then they ought 

to regard it in the light of a mortgage, and i t  mould be void as 
(464) against the defendant. The court further instructed the jury 

if they beliered the plaintiff abandoned or relinquished his title 
by consenting to the sale to the defendant or allowing Edward T ~ a g u e  
to dispose of the filly as he  pleased, or if they beliered that the plain- 
tiff and Edward Teague, a t  the time of the contract, intended to deceive 
or defeat E d n a r d  Teague's creditors, or  purchasers from him, or if 
they believed the evidence of Edward Teague, or  if they believed the 
plaintif?' had rceired p a ~ e n t  for the price of the filly in iron or other- 
wise, that then they ought to find for the defendant. 

Froln a r e d i c t  and judgment for  the plaintiff, the defendant appealed. 

I C .  J. T l i ~  presiding judge gaxe every instniction the defend- 
ant's conncel asked for (and even went beyond the prayer in some 
respects). excepting only in not holding that  tlie instrument given in 
e\-idence by the plaintiff r a s  n mortgage. Under the circumstancer of 
the case this Court i~ of opinion that his IIonor was right i n  so hold- 
ing, and in leaving it to the jury to deternline its character as they 
rniqht find the facts, whethcr i t  11-as given a t  the instance of the plain- 
tiff or Teapue or before or after the sale had been completed by a con- 
tract and delivery. Upon its face the instrument is  equivocal. I t  is 
not, indeed, a papcr giaen by the seller to the buyer and purporting in 
itself to be a sale on certain conditions, as the defendant's counsel says 
it ought naturally to hare  been, if that was the nature of the contract. 
But, although the paper comes from the other side, and might, therefore, 
raise a presumption that the title had before rested in  Teague, and tha t  
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the purpose was to give a security from him for the price, yet that m ~ i -  
sequence does not ~~ecessari ly follou eitlicr from the terms of 
the instrunlent or  the reasons 011 wllicl~ i t  may h a w  bee11 given. (465) 
I t  has no terms of conveyance from Teague, as the existing 
owner, to the creditor, as  a mortgage ought. I t  only says that Teag~it. 
had "bargained" for a sorrcl filly with Gwither, nliich may mean an 
executory as well as all executed colrtract of plrrchase; and, in comnoil 
parlance, the word is inost coinmonly and propcrly used in the forinel. 
sense. Then there follotvs thc convenmlt that  7'eag-u.e will take good 
care of the filly, which is ~ t ~ o s t  unusual and inappropriate in a mortgage, 
properly speaking. And when it is asked why tlic paper is taken from 
Teague, instead of being g i r e ~ l  by the vendor, the a n w e r  a t  once sug- 
gests itself, that  from the nature of the article the title would apparently 
~ e s t  in the vendee by tlie contract on delivery, a d ,  therefore, tliat no 
instruniellt made by the wndor  oillY and delirered to the vendee would 
be available to the former to show the terms of the contract; but that  
in order to show that i t  mas necessary that the instrunici~t should be give11 
by Teague, saying that the title did not then ~ e s t  in him, notwith- 
standing his bargain and possession, hut remailled n.itli Qaither until he 
should he paid the purcl~ase money. -1ccorcling to the terms of the 
instrui~ieiit arid the nature of tlic propertp, therefore, it  seems to the 
court that, though dubious, it  slmultl be hcld that  it was  intended rather 
as evidence of a conditioual sale than to constitute a mortgage. Under 
those circumstances, it  aids r e ry  materially in  ascrrtai l~iug its character, 
when the period at which i t  was given and the declared purpose of giv- 
ing it are known. I f  it  were true that it mas given after a n  absolute 
sale and delivery by the plaintiff to Teague, and a t  the suggestion of the 
latter, as stated by hiin, i t  could be nothing clse but a mortgage or a 
security in the nature of one, and the equirocal language would have a 
lneaning impressed on it which could not be ~nistaken. Rut, npon that 
point, tlie testimony of that person and that  of the subscribing 
witness werc irrtconcilably at  issue; arid the court left thcir (466) 
credit to the jury, and they fourid that  Teagne's account was not 
true and that  of the other was. That  renders i t  aq  plait^, on the other 
side, that  the instru~ilent was 11ot intended as a n~ortgage, because it was 
given by Teague before any property ill the filly rested or conld h a w  
vested in him, and, co~lseqliently, tliat it  was not :I c40nveyauce from him, 
but a declaration, qin~ply, of the ten119 on wliicll his purchase mas to 
become absolute. 

PER CTTRIAM. No error. 

Cited: DPU/  I * .  I'uZm~r, 72 S. ('., 5 8 7 ;  ( ' lnyto~c r .  I l ~ s t c l . ,  SO N. C., 
276; Prick v. Ililliarrl, 95 K. C., 120. 
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JACOB HOYLE v. JOHN A. WILSON. 

1. A report of a processioner is radically defective which does not state with 
precision the claims of the respective parties so as  to show what lines 
were disputed or how far they were disputed. 

2. The important and conclusive effect given by the statute in relation to 
processioning, whereby two inquisitions of the processioner.vest an abso- 
lute title, requires the court to view the proceedings with a vigilant eye, 
that no injury may accrue from tolerating an undue laxity in the pro- 
ceedings. 

APFEAL from CLEVELAND Spring Term, 1847; Dick, J. 
Proceeding under the act for processioning land. The report of 

(467) the processioner states "that I, a t  the instance of Jacob Hoyle, 
attended on the premises on Bearer Dam branch of Knob Creek 

for the purpose of processioning the land of said Hoyle, and i t  appear- 
ing that  said Hoyle had given due notice to the adjoining proprietors. 
I proceeded as follons, to wit :  commencing a t  a spanish oak on south 
side of said branch, and I was proceeding to procession when I was 
forbid by John A. Wilson to proceed. Then I removed to the next 
station, and beginning a t  a black oak on the north bank of the branch, 
and running thence south 87 degrees east with the rneanders of the 
branch 38 poles to a maple, thebce south," etc., setting forth several 
lines by course, distance, and corners, unti l  he comes to a black oak, 
and then stating, "thence south 67 degrees east 16 poles to a maple near 
said Hoyle's fence. Here I was proceeding to procession the line from 
this last station to the next, when I was forbid by said John  -4. Wilson 
to proceed further i n  running and marking the said line, and thereupon 
T desisted, and make this my report." 

The county court, thereupon, appointed five freeholders "to appear 
with the processioner on the disputed lines between Jacob Hoyle and 
John  A. Wilson and designate the lines according to law, and report," 
ctc. 

The report of the processioner and freeholders states that  after being 
duly sworn they proceeded to establish the line in dispute between John 
A. Wilsolr and Jacob Hoyle as follotvs, tha t  is  to sap, running in favor 
of Jacob Hoyle:  Beginning a t  a maple, where John  A. Rilsou stopped 
the processioning, and run south 33 vest 70 poles to a stake and pointers 
on a line of James Tilson's old 300-acre grant, and thence with said 
line north 86 nest q.3 lx~lcq to a stake in John  A. Wilson's field; thence 

south 18 1 ~ 3 t  4.3 poles to a spanish oak; thence south 54 east 
(46s) 119 poles to a black oak, ~ i h e r e  the former begun; and mc h a w  

caused the said lincx to be run. marked, and processioned." The 
counsel of Wilson 1no1cd the county court to quash the reports. but the 
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court refused, and ordered the proceedings to be recorded, and gave 
judgment against Wilson for the costs, and he appealed. 

I n  the Superior Court the judgment was reversed with costs, and the 
report of the freeholders set aside, and the original report of the pro- 
cessioner quashed for insufficiency, and therefrom I-Ioyle appealed to 
the Superior Court. 

X o  counsel for p la in t i f .  
Guion for  defendant. 

RUFFIN, C. J. The report of the processioner is radically defective 
in not stating with precision the claims of the respective parties, so as 
to show what lines were disputed or how fa r  they were disputed. I n  
every legal controversy there must be an identity given to the subject, 
and an issue between the parties. I n  actions at  common law in which 
the question of boundary is triable the land is described and identified in 
the declaration or new assignment, and the issues arise on the pleas and 
rejoinder, and thus i t  appears upon the record what the controversy is. 
There is the same necessity for precision in  proceedings of the kind 
under consideration, since it cannot otherwise be known to what subject 
the controversy relates nor on what point i t  is to turn; and the Court 
cannot see what decission should be given, nor to whom costs should be 
awarded. Indeed, the very import and conclusire effect given by the 
statute to these inquisitions, whereby two of them vest an absolute title, 
requires the court to exercise the utmost vigilance to prevent surprise 
and inquiry to the true owners of land by tolerating any undue laxity 
in the proceedings. As has just been said, it is necessary that the 
parties should be brought to a point in this proceeding as in (469) 
actions and the Legislature intended they should. But, unfortu- 
nately, instead of leaving the parties to the regular modes of plead- 
ing whereby the issues may be joined technically and distinctly, they 
are delivered into the hands of a processioner, whose report is to serve 
the purposes of declaration and plea and all the subsequent steps neces- 
sary to come to an issue. I t  is not surprising, then, that the requisite 
precision is not observed, and so few proceedings of the kind can be 
sustained, though the Court has taken pains heretofore to explain them- 
selves upon this subject as clearly as they could.. Carpenter v. W h i t -  
worth, 25 N.  C., 204; Mathews v. Mathews, 26 N.  C., 155. 

This report points out no specific dispute, but ]eat-es everything at 
large. I t  begins by saying that the processioner "went upon the prem- 
ises'' on a certain branch of a creek for the purpose of processioning 
"the land of Jacob Hoyle." But i t  gives no description whatever of 
the land thus claimed by Hoyle, so as to show that the snbsequel~t dis- 
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pute was touching it. Then it proceeds to yay tliat the processionel 
naq about to run some line from a al)anish oak or1 the qouth side of the 
branch, and that he n a s  forbidden by Wilson, and that he went to the 
next station, begiiming at a black oak and rail tliel~ce. On the line, 
then, from the spanish oak IW must understand that there was "a dis- 
pute," and tliat there n a s  none on the line from the black oak, because 
the former, TVilso11, nould not let hilu run, and to running the latter 
he iriade iio objection. IIon that could be it is not easy to understand, 
a5 the report calls the black oak, "the nest statioli," as we suppose, in 
Hogle's deed or claim ; and, therefore, it would seem the line must be 
a straight one from the spaliisli to the black oak. Certainly. howerer, 
the report professes to statr a dispute as to a line from the spanish oak. 
But v h a t  it mis no one can possibly dirinc, for it does not describe any 

course or distance or f r~rr l inus  for the liiw clainied by Royle 
(470) from the spanish oak, uiiless, indeed, the black oak be the t e l -  

rt~inzis, and in that case there is the ah\ul*dity just mentioned. 
But  after going tlirougli six or eight lines after lcaring the black oak, 
the processioner got to ;I inaple corller, nud n a s  t h e  also stopped by 
Wi1so11, although Hol  le n islied him to run f l~rt l icr ,  though in %ha t  
direction a d  hoa far ,  or how many lines. is not stated. I t  is obvious, 
therefore, that 110 particular dispute-no precise issue-upon :nly part 
of the boundary is  here reported; and a report of the freeholders of 
particular line%, either from the maple or the spai~ish oak, may not 
co~lforni to the claiin of either party, although their prorince is "to go 
on  tAi' lines disputed" and '(establish suth disputed lir1e.s." And thus it 
turned out that  ill this case the freeholders in part d id ;  for, bepi~nlillg 
at the maple, where the processioner was stopped. they ran three lines, 
desrribed by courye. distnncc, and t f ~ ~ i ) 1 7 7 1 f ,  to the q ~ l i i s l i  oak, at which 
the procesqioner 11 ished to begin. arid then again, a lilicx sontli 54 east 
119 poles from the spanieli to the black oak, wliere tlie processioner 
actuallr began his first survey. Therefore, instead of deciding diipute- 
raised ill tlie report and establishil~g l i ~ ~ e s  therein stated to be clainied 
by one ] ) a r t -  or the other. tlie freeholders have established lines which, 
for  aught that we see, neither partv alleged to IF hi.. I11 fine, the pro- 
cessioner reported no issue betneen the parties. 811d there was, in fact, 
nothing definite to br tr ied;  and, therefore, all the proceedir~gq mere 
properly quashed. 

PER C U R I ~ J J .  ,lffirn~ed. 
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DEN O X  DEMISE OF HUGH M. LEE V. MARY FLANNAGAIK. 
(471) 

1. An indulgence for a year, upon obtaining a real security for an existing 
debt, which is necessarily made public by registration, is not so unreason- 
able as  to  raise a legal presumption of an intent to hinder a creditor by 
the security. 

2. On a question of fraud as  to a deed of trust, etc., i t  is a proper subject of 
inquiry by the jury whether the sale was to be in convenient time under 
all the circumstances of the parties. 

3. Where a deed in favor of one creditor is made for the purpose of defeating 
another creditor, it is  fraudulent; but it  i s  not so when the loss of the 
latter is merely a consequence of the preference given to a just debt. 

4. I t  would seem that a mortgage of land for a just debt cannot be fraud upon 
another creditor (since our act of 1812),  because i t  cannot obstruct his 
remedy, by a sale of all that under any circumstances ought to be sold, 
namely, the debtor's whole interest in the premises. 

5, In an action of ejectment, when the tenant in  possession makes default, and 
another is  let in, by consent, to defend, upon an admission of actual pos- 
session in that person, i t  must be understood that i t  was the object of 
those parties to try the title between themselves at  once, without the de- 
lay or expense of a new suit. 

,\PPEAL from ME('I<I.ENBTK~: Special Terin ill Xore~nber,  1846; 
Pearson, J .  

Bjectment. The declaration was served on David G. Flaimagan, who 
was then in  possessioi~. I I e  did not appear to the action ; and, by consent 
of the plaintiff, X a r y  Flannagan was made a defeildant in his stead, and 
admitted herself to be ill l)ossession, and entered into the coinn~on rule 
and pleaded uot guilty. 

Both parties c l a in~  under Dar id  G. F lau~ iaga i~  as follows: 111 

October, 1836, Lee, the lessor of the plaintiff, instituted two actions 
of ejectment for other land agaiust the said D a ~ ~ i d  G., and also 
a n  action of slandcr. I n  February, 1848, i ~ r  the latter action, (473) 
judgment was coiifcssed by the defendant for the costs, which 
anlour~ted to $475.17, a l ~ d ,  upon a fi. fa. thereon, the premises were pur- 
chased by the lessor of the plaii~tiff in iZpril, 1843, and he took the 
sheriff's deed and brought this suit. 

On 29 July,  1839, D. G. Flarmagall c o ~ ~ r e p e d  the preiuises by a deed 
of trust to David Chambers ill fee, to secure the payment of the sum of 
$460.75 recited therein to be duc fro111 Flannagan to Richard Pecbles. 
I n  the deed it was provided, anlongst other things, that  if Flannagan 
should fail to pay the debt to Peebles by 1 &\ugust, 1840, the trustcc3, 
upon request in writ ir~g froin Pcehlcs, should, after a specified   lot ice, 
sell the premises to the highest biddcr, and out of the procerdq dis- 
charge the debt, arid that i l l  the n iea~~t iu ie  Flanrlagan might remain in 
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possession. I n  May. 1643, Chambers offered the land for sale and 
Peebles became the purchaser, and, after taking a deed from the trus- 
tee, he sold and conveyed to the defendant Xary .  

In  support of the is3ne on llrr part, the defendant also called David 
G. Flannagan as a witness. H e  deposed that  tlie debt to Peebles, men- 
tioned in the dced, nas  justly due. H e  stated that Lee'9 wi ts  against 
him alarmed all hi. creditors, and caused then1 to take judgment against 
h im;  and that  before and during the qwnnier of 1839 all hi? personal 
property, and also all his land, except the place on which he l i ~ e d  
(which is that  non in contro\clr*y) nerr  iold thr>refor; and that there 
remained unsatiqfied sel era1 judgnlelitq. n~nou l~ t ing  in tlie 1% hole to 
$460.75, of nhic.11 one w:ls in fa1 or of Peeblrs. H e  further stated that 
the creditors in those judpicll ts  were about selling his horne place also 
in July,  1839, arid he then applied to Pceblee, who n as hi.; neighbor and 
intimate friend, for indulgence, and also for assistance in  paying his 
other judgments; and he told Peebles that  Lee's w i t s  were all unjust, 
:md he thought the,y vould be decided in his favor, and, in that  event, 

he believed he nould be able to pay all the debts without a 
1-173) sale of his home place. In order that lie might have that  oppor- 

tunity, he requested Peebles to advance the inoney for all the 
other creditors, and offered to give liiin a dwd of tlUat of the  premise^ 
as a security for the whole; and P e ~ b l e s  agreed thcrcto, and to indulge 
him until Auguqt, 1840. a ~ ~ d  the deed was thrn eswuted. Upon his 
cross-esaminatioil the n i t ~ ~ e s s  was asked by thr  coun-el for the plain- 
tiff whether, at the time he made tlie deed. Prehles did not agree to 
indulge him until the decision of the said ,nits; and he answered that 
there was n o  such agreenlei~t. 

Sereral initructions were nio~-ed for by the counsel for the plain- 
tiff in the court below, which will be fol~rid itated in the opinion 
delirered in  this Court. Cnder the instructions of the judge, the jury 
found a verdict for the defcndant, and the plaintiff appealed from the 
judgment thereon. 

Boyden and l redr l l  f o ~  plnlntif l .  
. Z l c . ~ a n d r ~  f o r  defendant. 

RUFFIF, C. J. Tlie counsel for the plaintiff first moved the court to 
instruct the jury that  the deed Tvas upon i t ?  face fraudulent in law 
because a sale was not to take place for a year after its execution. The  
court refused to give the instruction, and, instead thereof, told the jury 
that  the delay in the sale xi-as a circumstance to be considered by then1 ill 
determining whether the deed was made upon an intent to defraud or 
hinder Lee of any recorery he might make, and that if  they found such 
intent, then the deed was void. 

326 
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This Court concurs ill the opinion given to the j n r ~ .  An indul- 
gence of a year, upon obtaining a real security for an existing debt, 
which is  necessarily made public by registration, is not so unreasonable 
as to raise a legal presmnption of an intcnt to hirider a creditor 
by the security. This is more especially true when the debt (474) 
Prose mostly upon a loan a t  the time fro111 one jutinlate friend 
to another, with a view to relieve all his preqsing necessities by dis- 
charging every demand ascertained a t  the time. The inference of an 
unfair purpose from such forbearance is so ~ e r y  slight that  i t  is scarcely 
possible that  a jury should ever find it, especially as the resulting trust 
i n  the land, belonging to the debtor, is subject to execution in our law. 
But, a t  all events, the deed cannot for this cause be pronounced void as 
a matter of law;  and it was a proper subject of iuqurp for the jury 
whether the sale was to be in convenient tinie, under all the circum- 
stances of the parties. Moore v. Collins, 14 N. C., 126. 

The counsel for the plaintiff moved his Honor further to instruct 
the jury that  if they believed the deed was made with the intent to 
defeat the recovery which Lee might effect, the11 the deed was fraudulent 
and void, notwithstanding the sum secured therein to Peebles was i1 

t rue debt. The  court gave the instruction as  prayed for, but added 
that  the term "defeat" was to be taken in a qualified sense; for if the 
deed was made to secure a true debt. and another creditor lost his debt 
merely by reason that the debtor's property was not sufficient to pay 
both, and was all exhausted in  satisfyiug the preferred creditors, in 
that  case the deed is  not deeriled fradulent, because the law allows ;I 

debtor to prefer one creditor to another. 
This Court approres, also, of this second instruction. The very 

power of an  insolvent debtor to give preference implies that  the effect 
may be that  some of the creditors may lose their debts. Therefore, the 
distinction is  that  when a deed in favor of one creditor i.; made for thp 
purpose of defeating another creditor, i t  is fraudulent; but that  i t  is 
not so when the loss of the latter is merely  a ronserjuence of the pref- 
erence given to a just debt. N O ~ I Y J  I * .  ('ollins, s r lpr t r ;  ITtrfner 1 1 .  bin, 
23 N. C., 490. ' 

The counsel for the plaintiff asked for a fnrt1lc.r inrtrnctiort ( 1 7 5 )  
to the jury, that  although a debtor may prefer one of his cred- 
itors, yet he must give an 11onest preference; and that the advantage 
stipulated for the maker of this deed that  he should be indulged for 
twelve months, rendered i t  void. The court thereupon iiifornied the 
jury that  i t  was required that  the preference give11 s l iu ld  be an  honest 
one; but that  debtors had a .right to obtain indulgence by giving a 
security on their property, and that  if they belieled Fla~tnagan's object 
in making the deed for his land was to  obtaiu ind~~lgence  for a true 
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debt fro111 July,  1539, to Alugust, 1840, or elen for a loliger time, if the 
lawsuits then hanging o ~ e r  him should not tlieli Ire decided, it did not 
1,ender tile deed void; for it was not a stipulatioii for such a benefit or 
advaiitage as the law did not allow hi111 to obtain, a i ~ d  norked iio i ~ ~ j u s -  
tice to the plaintiffs in thoqe suit,. 

This in,tructioli, as ])rayed, ought to Im\e bee11 r e fu~ed ,  for tlirl 
~a l i le  reajolls on xhich  the first n-as; for it is ill substance hut :i repe- 
titi011 of it, though not precisely ill the salw terms. After. a prelimi- 
nary, uiideniable propsit ion,  that debtors call oiily wake honest prefer- 
ewes, it asks the court to lay dowi1 to the jury, in refere~lce to thi- 
?ase, that the stipulatioii in the dced that the debtor \hould be indulger1 
for t \ \ e l ~  e l~ionths umdr it T oid. v l ~ i c l ~  is juyt tlic sallie as '(that the deed 
\\as u~)oii  it- face fraudulel~t  ill law, because a *ale nas  11ot to take place 
for a year." The court might, therefore, ha le  properly refused the 
instructioli, and if that qilnply had been done there would harp bee11 
I I O  necessity for further ohserrations from this ('ourt. But the Superior 
Court went beyo~id tllc refusal of the directious nhich \ \ere asked for the 
plaintiff, and gal e othrrs. and that imposes npoi~  us the duty of consider- 
ing their correctness. I t  did not appear, i~ldecd, that  there was, a<  
supposed, an  agreelilelit for forbearar~ce until the suits of Lee or either 
of them should be determined; for the only evidence touching that  point 

was the testirriony of Flannagaii, d rann  out by tlie plaintiff, and 
(476)  that flatly denied any such agreement. For  that rea*on tlie judg- 

1ne11t ouglit not to be rwerscd, although the i~istructions mere 
erroneous, since it n a s  entire17 irrelcrant to the case before tlie court. 
and could not, therefore, prejudice the plaintiff. TTe clo ~ i o t ,  howeyer, 
see that there is any doubt of the opir~ions pi1 ell to tlie jury. But 
while we i a -  so, n e  cannot but express a regret that, in the hurry of 
trials, the coul t diould sometil~ies go out of the points arisi~lg 011 the 
ljroofs or raisctl by the counsel and lay dow1 ah t r ac t  proposi t io~~s;  for it 
~ ~ o t  infrequer~tly create, ui lnece~iary dific.ultie>. as it i* not always it\ 

easy to perceive, a, distinctly as lirre, that the p ropo~ i t io i i~  were alto- 
?ether i napp l i (~~b lc .  Bilt to ~ , r t i ~ n ~  to the i~istrl~ctioli.. TT~C i i i i i~t  say 
that we roncnr in t l~c i r  legal correctlles. I f  the drcd lind 1m11 made o~ 
i i - f d  to enable the debtor to pet a u a y  from his creditor, or to give 
:I false cwdit, or to keep off (~xwi~tion, ,  01- to -wnrc all1 adralltape to 
the nlaker as against his general careditors, it n o d d  ri t iate it. Rut it 
~ rou ld  seem singular that an  cri l  intent should br inipnted to an  agrec- 
~nen t  tliat a creditor should iudulge his f r i e ~ ~ d  for a just debt by not 
enforcing a registered swnrity 011 land, and 011 ~io t l i i~ ig  else, until somc 
other person should get a judgx~erit against the debtor. Aipparently. 
the preferred creditor could not better obser~ e good faith against arrotller 
creditor than by saying to their comliio~r debtor tliat, for hii~lqelf he 
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would be willing to wait as long as the estate would suffice to pay the 
debt; but that, ~~ererthelcss,  hc could uot agree to do 30, longer thail 
fairness and his duty to other creditors 111ig11t render it proper that he 
should raise his 11101iey a ~ ~ d  leave the residue of the cstate o p m  to thc 
process of others. It uas  il~~possihlt. that Lee could suffer ally pre- 
judice froin this decd until 11c should gc3t his j u d g ~ ~ ~ c n t .  I f ,  wlieil he had 
done that, the deed was set up as  it11 o b s t r w t i o ~ ~ ,  so that he could not. 
immediately or ill col~vel~ieiit tiiue, h a w  execution of the debtor's 
interest in the lauds, alrd thc purc11:iser could 11ot t u r l ~  the debtor (477) 
out of the enjop~~lcwt of thc c>tatc, then tllcrc ~vonld be cause to 
cornplain of the dred. But no such vice attarlles to a mortgage of land 
or a deed of trust; by a-hich t h  creditor i i  at l ~ b e r t y  and bound b j  
agreeinent to proceed to sell ei~ougli to pay his debt a.; soon as another 
person, by gt,tting a jndg~nent, should ha1 c, ail interest in cltm-ing the 
debtor's property fro111 prior e~~rumbrance i .  Indeed, since thc act of 
1812, :is was obserred in I>uczs 1. .  Er .a t~s ,  27 S .  C., 565, i t  is uot easy 
to see 11ou a, mortgage of land for a true debt can be deemed coviaous 
upon the ground of forbearance merely, since a judgiilellt creditor has 
the direct remedy of selling the equity of redeinptioi~, and that  is the 
debtor's whole interest. I f  the day of forfeiture or day of sale be fixed 
in the deed so remotely as to show an  irlteut to keep the security on foot, 
as a hinderance to the purchaser under esccutioi~ in getting into pos- 
session, we will not say that mould uot affect the coiiveyailce, though, 
in tile case just cited of 7luris 1 . .  Emrzs it was held that  the purchaser 
could not be thuq withstood, but might recorer the 1msessio11 in eject- 
ment against the lnortgagor in  possessio~r. But, l~owever that inay be, 
an agreemei~t that there should be a sale under the deed as soon as the 
interest of a person theii suing should require it, by his getting a judg- 
ment, is snrely no reasor) for an allegation of fraud in the deed by that 
creditor; for the stipulation is actually for his bencfit, and rcsnlted fro111 
an  unwillil~gness of the partieq to the deed to corer the property from 
his execution when he shoiild get a jndgluei~t. H z w  the debtor did not 
wish to sell his home if hc could help it,  and he thought he could do so 
in case he succeeded ill t l ~ e  suits with Lw, as 11c believed he could pay 
the other demands by his labor. FIr expected, indeed, that tile land 
must be sold. if Lee recovered. Rnt, as that was uncertain, there was 
llothing improper in getting the salc defoncd ~ u ~ t i l ,  by the event, 
it  could be seeti whether the satisfactioll of his debts, iiicludiilg (478) 
r , d s  rerovery, made it uiiaroidablt~. 1 1 1  the forbearance of a 
friend to await that result there is nothing i111111oral or illegal-provided 
only that  there was no intention to defeat the recovery, if one should be 
made; for a mortgage is not obliged, in law or consciencr to coerce 
immediate payment, but only to do so when it becomes injurious to 
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another to keep the debt on foot i n  that  form. ,Is already remarked. 
it would seen1 that  a mortgage of land for a just debt cannot be a fraud 
npon another creditor, because it canriot obstruct his sale of all that 
1:nder any circuimtances ought to be sold, namely, the debtor's whole 
interest in the premises. But, however that may be, certainly an agree- 
~iient  btt~veen tlie mortgagee and mortgagor that  the former shall raise 
his nioriey out of the estate ~vlierievcr another creditor's interest inas  
require it, by his getting a judgment, c a n ~ ~ o t  be injurious to such judg- 
ment creditor. 

Lastly, tlie coulisel for the plaintiff further p r a ~ e d  the court to 
instruct the jury that if the- were satisfied from the evidence and cir- 
cwnctances that tlie understanding betweell Peebles and Flannagan ma- 
that Peebles should indulge until the la~i-suits then pending should bc 
determined, the oruissior~ to set tlie sarue out in the deed n7as a fraudu- 
lent concealnient which rendered the deed yoid. The court instructed 
the jury that  i t  was not necessary to set forth in the deed that  under- 
standing, if the jury should believe that  in fact i t  existed. 

I t  was enough to juqtify the refusal of this instruction that  there was 
110 evidence of any such uliderstanding. But Tve likewise think that  the 
omission supposed would riot vitiate the deed, because i t  could not work 
;my harm to the lessor of the plaintiff, and the operation of the deed, 
without that  clause, is precisely the saine as  if i t  had contained it. For 
the period to which the sale v a s  postponed by the terrris of the deed 

was the first of August, 1840, and that  had passed t n o  and a half 
(479) years before Lee got a judgment; and there appears no reason for 

supposing that  either Flannagan or Peebles expected that tlie 
judgment could be got, if a t  all, before tlie expiration of the year. 

I n  this Court it  has been further objected that  this defense was not 
open to this defendant, because it would not h a ~ e  been to the defendant 
in the execution upon ~ l i o m  the declaration Jras first serred. But  we 
had occasion ill TTTise 1 % .  IVheeler, 28 S.  C., 196, to look into this ques- 
tion, and held that wheu the tenant in posqession makes default, and 
mother  is let in, by consent, to defend, upon adinis~ion of actual posses- 
sion in that  person, it must be understood that i t  n-as the object of those 
parties to t ry  the title be twen theinselves at once, without the delay or 
expenses of a uevi auit. That  such was the intelltioil ill this case is 
certain, as the objection was not taken on the trial. For  that reason, 
J s o ,  i t  cannot be snstairied here. 

PER C ~ R I A M .  S o  error. 

C'ited: TVigyi?zs 1 . .  Kcddi tX ,  33 S. C.. 3 h l ;  I Iurdy  c. Szmpson, 35 
S. C., 141 ; G i l m e ~  1 % .  B(c/ ~ l l ~ c x ~ d t ,  46 S. C'., > G O  : .J~rtX.ins L .  Pectce, ibid. ,  
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416; Jessup v. Johnston,  48 N.  C., 389; Cl len thav~  v. I fa~cll~ins,  76 N .  C., 
337; 8. c. ,  SO N. C., 162; h'addrcy v. Long, 86 N. C., 355; Savage 1 . .  

Knight, 92  N. C., 498 ; Helms v. Green, 106 K. C., 259 ; bar be^ u. Buffa- 
loe, 111 N. C., 213; ffobbs 1 % .  Crrsh~wll, 352 S. C.,  191. 

JOHP; CHANDLER v. HENRY ROBISON. 
(4501 

Where a person charges another with perjury, and is sued in an action for the 
defamation, it is not sufficient for him to prove simply that what the 
plaintiff swore to was not true, but he must introduce evidence to con- 
vince the jury that the false oath was taken corruptly. 

APPEAL from HAYWOOD Special Term in June,  1847; Rai!e?j, J .  
Action for a verbal slander; the pleas, the general issue and justifica- 

tion. The charge was that  the defendant qaid he Iiad h e n  informed, or 
n grand juror had infornled him, tlint a true bill had been found against 
the plaintiff for swearing to a lie in a w i t  before a justice of the peace, 
between the plaintiff and one Hinson, on which trial the plaintiff was 
sworn under the book-debt law, and that 11c would have his black jacket 
qtriped, or  stript, a t  the next court. To sustain his plea of justification 
the defendant proved that, some two or three years since, one IIinson 
owed the plaintiff eight gallons of brandy, which he was to h a w  at 31'h 
crnts per gallon, if k~ paid the cash. Hinsori did not comply with his 
contract, but, soon after, paid $1.121/2, for which tbt. plaintiff gave credit 
on his account. The plaintiff and Hinsoil then came to another agree- 
ment. The  plaintiff agreed if Hinson woi~ld delirer to him 2y2 bushels 
of wheat, before sowing time, he would take it in discharge of the balance 
of his account, the whole to be ralued at 75 cents per bushel, aud the 
brandy a t  3734 cents per gallon. After this, Rillson delirered 1 bushel 
of wheat, which i s  credited in the plaintiff's account a t  75 cents, making 
in the whole paid to the plaintiff $1.8711.; but II ir~son failed to deliver 
the balance of the wheat in time according to the agree~nent. 
,Ifter this failure, the plaintiff warranted IIinson for $4, and a t  (4111) 
the same time informed the officer that, after deducting the credit, 
there would be due on the account $1.12y2, or  thereabouts. On the trial 
of the warrant the plaintiff exhibited his account, in which he charged 
Hinson with 8 gallons of brandy a t  50 cents p r  gallon, and credited him 
with $1.871/2. H e  swore that, after g i ~ i n g  all just credits, his account 
was just and true. The magistrate gave judgment for the plaintiff, and ' 

afterwards granted the defendant a new trial, and, 011 the second trial, 
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the plaintiff adi~i i t ted tliat hc had  made the t n o  contracts, ac; herein- 
before stated, a n d  again snore  tha t  his  account was just. I t  was shown 
that ,  about the t ime of the second c o ~ l t r n ~ t ,  the plaintiff had  sold brandy 
for  50 cents per  galloil. 

T h e  defendant 's counsel 111o1 ecl the court t o  c.11ar.g~ the jury t h a t  if 
they believed the nitlle+, tllr plaintiff had taken a false o a t h :  and  fur -  
ther.  that  a, the  plaintifi  had, or1 the serond settlenient, g i reu  credit for  
$1.87' 2 imd had  agreed to take 21- busliels of whcat f o r  the  balance of 
1:ic; accouur, a t  75 cerits per b u ~ h e l ,  r a t ing  his  b randy  a t  3715 cents pel3 
galloll, a n d  a, a bushel of wheat had  been delivered i n  pursuance of his 
last agreement, the plaintiff nab bound by i t ,  a s  f a r  as i t  I n s  coniplied 
\\ i th, and  could riot look beyoud it ,  and h a d  no r ight  to  charge more than  
:W 2 cents per gallon for  the brandy not yet  pa id  for.  T h i s  instructioli 
the court refused to gire ,  but charged tlie ju ry  that  although the  plain- 
tiff had entered into the contracts stated by the  witnesses, and h a d  agreed 
TO take the wheat and charge the brandy  a t  the  stipulated prices, ~ e t  if 
EIiuson failed to comply with his par t  of the contract the plaintiff h a d  a 
right to  be rcmitted to  his  origiual account, a n d  to charge f o r  the  b randy  

whateyer i t  n a e  v o r t h .  H i s  Honor  fu r ther  instructed the  jury 
1-152) t h a t  i n  order  to sustain the  defendant's plea of j u s t i f i c a t i o ~ ~  they 

~ i l u s t  be satisfied tha t  the plaintiff not only swore falsely, but  tliat 
the oath taken bv hiin before the  magistrate  mas \Tillfully and  corrupt ly 
f:tl$e. I f  so, they nould  find a ~erc l ic t  fo r  thc defendant. 

There n a s  a rcrdict  fo r  the plaintiff. and a j l t d g ~ ~ ~ e l l t  i~crordingly.  
f rom which the  defendant appealed. 

SASH, J. KC agree TI it11 his  H o ~ ~ o r  i n  refusiug tl~c, ilistruc.tioi~s prayed 
for, and a rc  11ot able to l w r c e i ~ e  a u y  e r ror  in  the charge. The  first 
branch of the  irlqtr.nctioi~ required n as  palpably n rong. T h e  court wac 
required to instruct the jury tliat the te.timonp of the n i t l ~ ~ s i e s ,  if be- 
liered, showed tha t  the 1)laiiltiff had  taken a false oath. T h a t  v a s  uot 
the charge made by  the defel idai~t  against the plaintiff:  but it  n a s  one 
f r r .  It v a s  ]rot iutficiel~t, rhcrefore. to the  defendant '< justifica- 
tion that  11e should 4 1 o ~  tliat the oath naq  false;  bnt he Iiinst go fur ther  
a11d show tha t  i t  n-aq corrnptlj. f a l v .  I f  this  nTere not SO, the condition 
of a witness n o d d  be t r d y  Iwrilou.:; the  ignorant  and  tlie innocent ~voulrl 
occupy tlie same promid v i t h  the corrupt.  T h e  most intelligent and  
~ i ~ ~ i g l i t  a r e  liable to h r  mi-taken. I t  is not the falsenee\ of the oath,  
tilour, tha t  constitutr* the crinie of p e r j u r y ;  but it  is the corruptness of 
the heart  ill t a k i ~ l e  it .  Tlie court, therefore. c o ~ ~ l c l  not give the instruc- 
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tion as required, and the charge npou that  part of the case is  entirely 
rorrect. A'eitl~cr mas tlierc, any error ill refusiug the instruction asked 
for as  tlie p r iw  of brandy sworn to. Two special co~ltracts were entered 
into between the plaintiff and Hinsou relative to tlie brandy. By the first, 
Rinson was to h a ~ e  the braudy a t  31lh cents per gallon for cash. With 
this contract EIirlsou did ilot c o ~ ~ ~ p l y :  and, after making ti 1)artial pap- 
mcnt, it  was mutually abaudoi~ed and a ne\\ olle ~nade ,  wl~ercin 
both the price of the brandy and the mode of payruent were (483) 
changed. With this latter contract Billson did not comply, and 
might by the plaintiff be cvnqidered as  liavirlg abandoned it. And in  ail 
action for the brandy Hinson would liot be allowed to set up in his de- 
fense a special contract m~hieli lie himself had broken. 2 Smith Lead. 
Cases, 27. The plaintiff, then, was rio furtller bound by i t  than as i t  
had been partially performed. Having been disappointed by Hinson in 
getting his seed wheat at the t h e  11c needed it, he was justified in con- 
sidering the contract so f a r  a t  an end as to authorize him to charge for 
his brandy what i t  was worth. Such was the charge the jury received. 
Bu t  if, in strict law, the plaintiff n a s  still bouud by tlie contract, yet he 
might well believe he mas  rernitted to his original acc.ou11t upon tlie fail- 
ure of Hinson to comply with i t ;  and if lie did 90 believr, though the 
oath taken by him ~nigll t  have been false, i t  ~vould not ha l e  been cor- 
ruptly so, and would not support the defendaut7s plea ; and the questio~t 
of corruption was left to the jury. 

PER CURIAIN. No error. 

(484) 
NANCY HARRISON v. NATHANIEL HARRISON. 

On a petition by a wife for a divorce, the court will not suffer an issue to be 
submitted to the jury in such general terms, as these: "Did the defend- 
ant, before the petitioner left his house, offer such indignities to her 
person as to render her condition intolerable and her life burdensome?" 
The petition must set forth the facts,  the jury must pass upon those facts, 
and on their verdict the court will determine whether the facts found 
constitute or not a proper case for a divorce. 

APPEAL from H ~ n v o o n  Spring Term, 1346; P(~urson,  ,7. 
Pet i t ion  by the wife for :r d i ~ o r c ~  / 1  n7cn.w ct thoro ,  and for alimony. 

I t  was filed on 21 October, 1842, and it states that the pnrties married 
in 1839, and that  the petitioner endeavored to p c r f o n ~ ~  all lier duties as 
3 wife, "but that, notwithstanding, her husband's conduct to lier became 
daily more and more intolerable, by thrcats of violence to her person and 
charging inrontinency, so as to render ht,r life miserable; that, especially 
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for the last three months of her residence with him, her treatment from 
him was cruel in the extreme; that she was once compelled to leave his 
house and seek protection a t  a neighbor's from the threatened violence 
to her person from her infuriated husband; and that often in the night, 
when he would awake and find lier distressed by reflecting on her for- 
lorn condition, he charged her with having i l l i ~ i t  intercourse with one 
Henry Grady before her marriage and attributed her wakefulness to the 
lashings of a guilty conscierice for her past mhoredoms; and that, day 
after day, in the presence of his children by a fonner marriage, was she 
compelled to hear herself called by him the usual appellation of whore." 

The petition further states '(that the petitioner bore without a 
(485) murmur his cruel treatment, i n  the hope that, by inquiring into 

her character, her husband would become convinced that the 
charge was unfounded; but that, except in the presence of strangers, his 
conduct to~ixrdq her became daily more barbarous, until she became 
satisfied that her life vould no longer be safe under his roof, and that  
she then left for her father's, ostensibly to have the aid of her female 
friends during her approaching confinement with her first child, but in- 
wardly resolred never to return to her husband until she had some assur- 
ance of a change in his conduct towards her." The petitioner then avers 
"that she never gave lier husband any reason for his discontents, and 
that the charge made by him against her reputation is wholly false, and 
that it was only trumped up by him to cover an ulterior purpose of 
drir ing her from his housc, as he knew her character to he good, and 
had declared that lie did not marry lwr for any love he had f o r  her, but 
through the persuasions of others.'" 

The answer states that  the defendant was at his marriage the clerk 
of the county court of Buncombe and resided in  Asherille, and that  his 
wife then lired with her father, John Nurry ,  in the county of Render- 
son; that after the marriage Xrs .  Harrison nent  home ~ i ~ i t h  the defend- 
ant  and l ired with him thirteen months; and that for  about ten months 
they lired in  peace and affection, and she was kind and dutiful as a wife 
and careful of his domestic concerns; but that about that  period she be- 
came negligent of her household duties and indifferent to h im;  that, 
nerertheless. he orerlooked it, as he did not suspect a want of affection 
for him, and attributed her conduct to melarlcholy and a predisposition 
to hgsterics; that  slie became greatly dissatisfied with Asheville, and 
urged him to remove to the neighborhood of her relations in Henderson; 
but that he could not do so, as his duties in office and interest required 
him to reside in Asheville. The answer further states that  her neglect 

and indifference iricrenced to such a degree that  he felt obliged to 
(436) atlrnoniqli her ;  :111cl admits that, being a nlan of llastv temper, he 

may hare  donr so more rudely and harshly than --as becoming. 
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The answer then states that a short time before the petitioner left the 
defendant's house her father suggested to them that, as the period of her 
confinement was approaching, it mould be prudent she should go to his 
house, where she could hare assistance of her female friends; arid thar 
the defendant readily assented, and furnished the necessary means for 
her going, and did not then entertain the slightest suspicion of any dis- 
satisfaction on her part. Soon afterwards he was informed by a letter 
from Mr. Murry of the birth of a daughter, and iulmediately the defend- 
ant went to Henderson to see his wife and child, and, after remaining - 
with them a night and day, took an affectionate leave of them, being 
under the necessity of returning to his business. The answer further 
states that when the defendant set off home Mr. Xurry, the father, 
accompanied him some miles, and then informed him, for the first time, 
that the petitioner "had concluded not to live with this defendant, be- 
cause," as he said, "her way? and his ways were different." The answer 
then states various effort5 of the husband, by his personal solicitations to 
his wife and through her father and a brother-in-law, to effect a recon- 
ciliation, by making acknowledgments for any unkind expressions h? 
niight have used at  unguarded moments-all of which were unsuccessful, 
by reason, as the defendant believed, of the final opposition of the wife's 
father. The answer then denies positively that the defendant ever 
offered or threatened violence to the wife's person, or that she ever had, 
to his knowledge, to ask the protection of a neighbor's house from his 
threats of violence, and that he ever called her a "whore" under any cir- 
cumstances, or accused her of incontinency at any time, or believed her 
guilty of it. He  says that while they were engaged to be married the 
petitioner informed him that at one time she had been engaged to 
one Henry Grady; but that she did not know his character at the (487) 
time, and, diseovcring afterwards that he was a wicked man, she 
broke off the match; and that after their marriage the petitioner re- 
sumed the subject of her engagement with Grady, and then added some 
circumstances which she had before withheld and induced the defendant 
to remark, "that no prudent woman, who wished to stand above suspicion, 
would have conducted herself SO," and that the defendant states, was the 
only remark ever made by him to his wife from which she could infer . 
he intended to make the charge of unchastity. 

When the cause came on for trial several issues were, at the instance 
of the plaintiff's counsc.1, made up and submitted to a jury, upon the 
several facts alleged in the petition, that is to qay, whether the defendant 
ever threatened violence to the plaintiff's person; whether she was ever 
compelled to leave his house and seek protection of a neighbor, for fear 
of violence to her person threatened hy hcr lmshand; whether the de- 
fendant, in the presence of his children, or : ~ t  an. tillre, called the peti- 
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tioner a whore, or charged her, before ihr  left him, with illicit inter- 
course with Henry  Gradp before marriage, or attributed her wakefulnesi 
tc the lashings of a guilty corlscierlce for her past n-horedoms. To those 
issues the plaintiff's counsel moved to add oiie i n  these words: "Did the 
defendant, before the petitioner left his house, offer such indignities to 
her person as to render her condition intolerable arid her life burden- 
some?" But tlie court refused the motion. 

The plaintiff then read to the jury several depoqitioris as e\idence on 
the other issues. They were those of the father, mother-in-law, and sis- 
ter  of the plaintiff, a11d thcp prored. in substance, that after the separa- 
tion the wife stated to 11er familiar friends that  her husband had made 
accusations against her of fornication with Grady, and said ;he would 

not return to l i ~ ~ ~  with him uiiless 11c changed his opinion on that  
(488)  point, because, unleqs he did, they could not live in ally quiet or 

comfort. The father, u l~on  the visit of the defendant to his mife 
i:fter the birth of the child, first communicated to tlie defendant infor- 
~natiori of hi5 wife's itatemelit ; and in reply thc defendant, after ex- 
l~ressinp his mrprise and mortification, stated to Mr. Xur ry  that, before 
their luarriape, his nife had informed him of her nlgapemrrit to Grady. 
and that he, Grady, had t r a ~ e l e d  in coiiipan,~ with 11rr on one occasion, 
~vhil? t h y  n e r r  engaged, from Henderson to Macon ('oiinty on a visit 
t o  her Gster; but that the match had been broken off by the opposition 
of her father, a h o  knrv Grady'a character; and thdt thc defendant fur-  
ther st:rted to hini that after the marriage his x i f e  repreqented to him 
that. during the twgagen~erit n i t h  Grndy, 11t attended her three times on 
\isit,  to Macon, :md that once the- n ~ e t  011 tllc road, after she had left 
home, a i ~ d  that  lic ron~idcrcd  Grady :r diswlnte man, ulid told his mife 
that her rondlict n : ~ s  w r y  iniprudent and cenwrahlc :rlid unbecoming a 
~ i r t u o n s  noman. LT1)oii beil~g aqked nlhrtl~el* the defendai~t charged hii  
wife with incontinence. the wit~ieis. Mr .  J h ~ r r y ,  rrpliecl that he could 
c*on~idrr h i i  obser] ;xtio~i notliing lwr, a;  he h:ld adlnittcd hc had co111- 
plaiiied of hi9 wife's keeping Gratb-'. corilpanv improperly, and did not 
deny the representations of his uife, that he had acacused her of incon- 
tinenre. Thc other c~ritlcncc wai niucli of tht, ialiic character: and all 
the witr~cwrs pro1 ed that tlic. dcfendal~t oftni wid that he never discor- 
cred ail- e\ idenre of uncha~ t i tp  ill liiq m-ifc while bhr l i ~  ed n ith him, and 
was iniport i~natr  for her return to h i ~ i ~ .  

The court i l i s t r i i cd  tlic jury that the cridenccl did not ,upport the 
issues or1 the part of t h t~  l)laintiff, and ther  found accordingly. The 
court diqliiissrd thc. pe t i t i o~~ .  and the plaintiff aplmtlrd. 
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RUFFIN, C. J. The Court is of opinion that the instructions to the 
jury were right. There is no pretense that the material allegations of 
violence or threats of violence by the husband to the wife are true, or 
that she was con~pelled to leave his house through fear of him. Thr 
remaining allegations of specific facts are that the husband used the 
opprobious language to the wife, charging her with unchastity, as set 
out in the libel and the issues. There is 110 evidence to the fact of a n r  
altercation between the parties, or improper language nscd by the one 
to the other. The only evidence is that of a subsequent conversation be- 
tween the husband and the near relations of the wife, in which he makes 
admissions that some things had passed between them which were caleu- 
lated to produce in her mind an impression that he harbored suspicions 
of her regard for a former suitor, and, perhaps, had not entire confi- 
dence in her pre~~ious purity of mind and prudence. But, althongh the 
father, with, perhaps, an excusable tenderness for his daughter's honor, 
says he could understand from his coriduct nothing less than that the de- 
fendant had accused his wife of incontineuse, yet that is stated merely 
as a matter of inference from the iinpressions which the wife's cornmuni- 
cations to him of her associations with a dissolute marl had made on him 
with respect to her sympathies with that person, and her prudence, as a 
discreet and modest maiden, in indulging and exhibiting those sympu- 
thies in the rnanner she did. I t  does not appear that the defendant ever 
admitted that either in her presence or elsewhre he applied to the wife 
the very gross epithet of "whore," or imputed the actual guilt of crinlinnl 
conversation; and he swears positively that he never did uider any cir- 
cumstances, nor did he entertain such a belief. Even upon the hypothe- 
sis that such an  occurrence between husband and wife as that supposed 
would justify her in leaving him without explanation or notice, 
and would entitle her thereafter to a decree for separation and (490) 
maintenance-a point we do not decide--yet the evidence here 
offered established no such case, and could not authorize the jury to 
find it. 

The Court likewise coilcurs in the opinion that an issue ought not to 
have been raised i n  the general form of an inquiry '(whether such in- 
dignities to her person as rendered her life b~~rdel~solne" had been offered 
to the wife by the husband. I t  is for the court to judge what are "such 
indignities." The statute requires "that the material facts charged" in 
the bill shall be submitted to the jury, aiid it is their whole office to 
respond as to them. I t  is clear that a divorce could not be granted upon 
a libel which charged only that the husband offered such indignities to 
the wife's person as to render her condition intolerable or life burden- 
some, without alleging any overt act of indignity. I t  is, therefore, a 
finding of facts which constitutes i l~d ig~~i t i r s ,  legally speaking, which 
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alone can entitle the plaintiff to a decree; otherwise, there always mould 
be a surprise on the defendant. 

PER CURIAM. Affirmed. 

Cited: Coor v .  Sturl ing,  54 N .  C., 213; Tt7hite v. W h i t e ,  84 N. C., 
344; Jackson v. Jackso~z,  105 N. C., 438; Ladd v. Ladd,  121 N. C., 121. 

(491) 
EVAN S. HOWELL E S  AL. T .  HENRY HOWELL ET AL. 

1. T h e r e  there is a conveyance of chattels in immediate and absolute prop- 
erty, and there is in the same indenture a distinct personal covenant of 
the grantee, that the grantor shall have certain uses of the property dur- 
ing life, that ought not to be construed to a reservation of a life estate, 
but taken as a covenant merely, chiefly because the granting part of the 
instrument would otherwise be made void, and thus the whole contract 
become of none effect. 

2. All instruments made a t  the same time and relating to the same subject 
may be treated as one and construed together, where this is necessary to 
effectuate the intention, and the provisions of the instruments, so put 
together will not be incompatible. 

3. But when contracts are put into several instruments, each of which has a 
sensible meaning, and may have a full operation by itself, they ought not 
to be put together for the purpose of making them mean, as one, differ- 
ently from what they could in their separate state, and especially when 
the effect of such consolidation would be to avoid an essential part of the 
contract. 

APPEAL from HAYWOOD Spring Term, 1846; Pearson,  J. 
Trover  for a mare, negro Jack,  and several horses, cattle, and other 

goods, and was tried on the general issue. 
The defendant Henry Hox-ell owned all the articles, and on 1 July .  

1843, in consideration of natural  love and affection, and of the sun1 of 
8300, lie conveyed them, and also a tract of land, by two deeds, to his 
three sons, who are plaintiffs in this action. At the same time the plain- 
tiffs gaTe their father an  obligation in the penal sum of $1,000, with 
conditions as follows: "The conditions of the abore obligation are such 
that  whereas the said Henry  Howell hath sold all his property-see 
deed for land and bill of sale for negro, siocki, and property-and now 
we, N. G. Homl l ,  etc., for the lore we h a l e  for our father, do put into 
his possession a cc~ta i r i  rlegro, named Jack, one g r a  horse" [and sundry 

other horses, c;ittle, sheep, hogs, crops of wheat, corn, rye, oats, as 
1-292) convcyed to thcrnl '(that is on the plantation where the said 

I I e i ~ r y  lives; aricl he, .the said EIenry, is to coiltinue in possessio~~ 
of all the aforesaid property du r i~ ig  his natural life 1-g- taking good carp 
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of the same, or as long as he may remain on the same place, for him to 
make the necessary support of life. Severtheless, it  is expressly under- 
stood that  the said ITe11l.y is not to remove any part of this property off 
the premises that the said Henry now l i ~ e s  on, without consent of the 
said N. G. Howell, etc., neither to hire nor lease said property without 
consent of the said S. G. Howell, etc. ; and it is  further understood that 
nhen  the said IIenr,v is $0 unable by any infirmity to support himself 
and property, the said property is  to be surrendered up to the said N. G. 
Howell, etc., and n-e are to support our father in sustenance during his 
natural life, provided the said Henry d l  l i re  with his children; and 
none of the property is to be rerno~ed more than S miles froni the prem- 
ises the said Henry now lires on, then all the said property, together 
with the said land and nepro, to be surrendered to the said N. CT. Homell, 
etc., a t  the instant the said property is removed; then this obligation," 
etc. 

Also, at the s:ime time, the father, Henry  Howell, gave to the plain- 
tiffs his obligation in the sum of $1,000 n i t h  conditions "that the said 
B e n r ~  do srell and truly take care of the farm and all the premises that  
he now lives on, etc., take good care of the negro named Jack, and all 
the stock and property that  I. IIenry Hovell, sold to K. Q. Honell, etc. ; 
and I do bind mpelf  that  I will not remove said property, nor hire nor 
lease the same to any person. ~vithout the consent of said N. G. Homell, 
etc., and if I should, the aforesaid property is to go into possession of 
said IT. G. Howell, etc.. and I am to be disposse,sed of any benefit of 
said property." 

On 28 September, 1843, I I e n r j  Howell conveved to the defendant 
Battle the land and all the personal property now sued for, by deeds 
purporting to conrep the land in fee and personalty absolutely. 
The plaintiffs thereupon demanded possession froni the defend- (493) 
ants, and, after a refusal, brought this suit. 

The court instructed the jury that  the legal effect of the deed esecuted 
by the plaintiffs taken in connection with the other deeds which mere 
executed a t  the same time, was to give Henry H o ~ ~ e l l  an  estate for life 
in the negrc) and other chattels, and that  the  life estate amounted to 
the absolute property in all except the negro, and, therefore, that  as to 
them this action could not lie; and nq to the negro, the court charged 
that b r  the deed Heilrv Howcll had but a life estate, and thnt tlie reyer- 
sion n a s  in the plnintiffs; but thnt, nerertheless, they could not recorer 
for him, because tlie condition that said ITcnry should not remqre nor 
hire him without the conqcnt of the plaintiffs n :14  repugnant to his 
estate, and r oid, and alco h e c : ~ u ~ r  the p~rforniance of that stipulxtion 
was secured by the ob1icatio:i of the father for %1.000, inqtead of 8 pro- 
vision for the rcreqting of the property in  the plaintiffs. 

339 
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N. W.  Woodf in  and  Franc i s  for plaitltilfis. 
Gai ther  and  Edne,y for r l e f ~ n d a ~ ~ t s .  

RCFFI?;, C. .J. The Court is of opinion that the construction put 
on the instrument given by the plaintiffs is  erroneous. It is  in form a 
personal obligation of the sons, under a penalty, that the father shall, 
upon certain terms, possess and enjoy the property as long as he will 
live on the land. The question is  ~vhether i t  is  to be taken according 
to its form and natural  sense or to be construed to be a reservation or 
conveyance of the legal estate to the father for life. The true prin- 
ciple for the construction of all instruluents is that  of effectuating the 
intention of the parties, if it  can be done. When there is but one instru- 

ment, the different part4 ought to be reconciled, if possible, so as 
(494) to make each separate, and the whole received in such a sense 

u t  res magis  m l e u f .  p a m  pereat. I f ,  indeed, a conveyance be 
made of chattels, to take effect after a l i fe estate, or if the grantor of 
chattels expressly reserve a life estate, there i b  no helping the grantee, 
unless under some statute, because a t  the common law nothing remained 
after the life estate to he conreyed. But  if there be a conveyance of 
chattels in inlniediate and absolute property, and there be in the same 
indenture a distinct personal corenant of the grantee that  the grantor 
shall have certain uses of the property during life, that  ought not 
to be considered as a conveplce ,  or, rather, a reserration of a life 
estate, but taken as a covenant merely, because it is ill that  form, which 
of it+elf indica te  the intmtion to a. great extent, and chiefly because 
the grai i t i l~g part of' the i ~ i s t r ~ u ~ ~ e s i t  rou ld  otherwise be void, and thue 
the nholc contract become of uone effert. Much more does a construc- 
tion in  support of all parts of the contract coilnllend itself when the 
differelit parts are 11ut into separate and apparently in different inrtrn- 
ments. There is no doubt that all instrumnits executed a t  the same 
time and relating to the sanie snbjcct may be treated as forming but 
one, and constrned together. But that is  not the natural constructioii, 
and is only resorted to in order to effectuate the intention, and where 
the proviqions of the two instrunlents, if put together, will not be 
incompatible. T h e r e  contracts are put into i e ~ e r a l  instruments, each 
of which has a sensible ~neaning and may ha re  a full operation, by 
itself, i t  would be a hazardous assuinption to put thein together for the 
purpose of making then1 mean, as one, differently from what they 
could in  this separate state;  and, certainly, the court cannot do such 
violeuce to the intentions of the parties, and the language in  which they 
are expressed, as to consolidate separate ins t ru~~lents  ~vhen the effect of 
doing so would be to aroid an essential part of the contract and make 
an  estate, intended to be granted, fail altogether. Here the legal titlc 

240 
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of the land, negro, and other chattels was conveyed to the plain- (495) 
tiffs by the deeds to them, taken in their natural import and 
hy themselves. The contract on the part  of the sons purports to be 
a pecuniary obligation. with certain underwritten stipulations to be 
performed as conditio~is. I t  was unquestionably intended that the sons 
qhould hare  some title i n  all and each of the things conveyed; and the 
only way in whicll they can is  to rest the n-hole in them absolutely; 
for they get nothing if their. grantor reserved a life estate. This is 
certainly so as to all the chatteis except the negro; and that governs 
the construction, because i t  is  conclusi~e of the intention as to them, 
and, therefore, as to the negro and land also, which are all iiicluded 
together in the condition of the bond, and the same prorision made as 
the whole. I n  this very case the Superior Court was obliged, upon 
the construction there adopted, to hold that  the grant to the sons of 
the perishable chattels was annulled a5 initio by the estate for life sup- 
posed to be reserved to the father. That  seems to us to be an unanswer- 
able argument against putting the obligation of the sons to the deed 
of the father;  for it not only modifies the operation of the latter, but, 
as to the chattels, defeats it entirely. I n  fine, we do not ree any reason 
why either the obligation of the sons or that  of the father, in the same 
penalty, and inlportii~g to be personal contracts, should not inure as 
such merely, o r  why the former should be allowed to operate as par t  of 
the deed, made by the father, and thus defeat the estate granted therein. 

PER CURIAAT. 17cnire de novo. 

Cited: Howell 1.. Houxll, post, 496; Latice v. Lance, 50 N. C., 414; 
Xoring v. Dickemon, 85 N. C., 465; Bank 1.. Loziglzran, 122 N. C., 
673; Bel7& z.. Pnprr Co., 123 N. C., 14.5; liirX,inan v. Bodqin 151 
N. C., 591. 

.; DEX ON DEMISE OF S. G. HOWELL ET AL. V. HARRY HOWELL ET AL. 

The estate of a tenant at will is determinea by a demand of possession by the 
owner, and also by his own conveyance in fee. 

APPEAI, from H ~ ~ w o o n  Spring Term, 1846; Pearson, J 

Y. W. Woodfin and Francis f o ~  plaintiffs. 
Gaither and Edney for defendants. 

RUFFIN, C. J. The lessors of the plaintiff are the same persons who 
were the plaintiff.q in the action of trorer. IiTowell P .  Houell, ante, 491 ; 
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and the same question arose in this case as i n  that, as to the construc- 
tion of the deeds of the father to the sons, and of the obligation of the 
latter to the former;  and the same instruction was given to the jury, 
who found accordingly, and the plaintiff appealed. 

It is  true that  under the statute of uses an estate in the land mighs 
be made to arise to the sons a t  the death of the father;  and if it  had 
been so expressed in  the deed made by the father, the plaintiffs could 
not recover. But  i t  is not so expressed, nor can the estate for life to the 
father be raised a t  all without conpecting the deed and obligation 
together. S o w ,  nhether that ought to be done or uot dependr upon 
the necessity for doing so in order to effectuate the intention, or up011 
its effect in defeating the grant or a part of it. I n  a case betweell the 
.same parties this Court held that these instruments could not be incorpo- 
rated, because that would annul the grant of the rhattels conveyed by 
Howell to his sons. As that  is decisire of the intention of the parties 
that  the instruments should not be embodied, but that  each should 
operate per se, i t  follows that  the legal title to the land is in the lessors 
of the plaintiff and that he ought to recover. 

A further objection mas raised in  the argument here against 
(49 i )  the action, which is, that  the father becarne, a t  least, the tenant 

a t  will of his sons, and that  they ought to hnre given reasonable 
notice before this suit. The  answer is that, m e r e l ~  as a tenant a t  will, 
his right was determined by both the demand of posession by the les- 
sors of the plaintiff and also by his own conreyance in fee before the 
action brought. 

PER CURIAM. T7enire de novo. 

ASDRENT H. KILLIAN v. JOSHUA HARSHAN'. 

1. In the construction of covenants technical rules are not to be so much con- 
sulted as the real meaning of the parties, where it can be gathered from 
the instrument itself. 

2. To arrive at the intention, sentences may be transposed and insensible 
words, or such as have no distinct meaning, may be rejected. 

3. The whole instrument must be taken together, and one part may be ex- 
plained by another. 

APPEA~, from CHEROKEE Fall  Term, 1846; C a l d ~ i d ,  J .  
Cocenant. At a public sale of lands belonging to the State in the 

county of Cherokee, in 1838, David R. Lowry purchased a lot in the 
town of Xurphy  at the price of $195. According to the terms of sale. 
he paid one-eighth of the purchase money and received a certificate of 
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the purchase. H e  sold the lot to the plaintiff, and assigiled him liiz 
certificate. Killian sold to the defendant. upou the conditions con- 
tained in  the following corenant. to wit :  "27 February, 1844. This day. 
, ~ f t e r  a trade being nxtde by thc undersigned, x~liereas -1. H. Killian 
hath sold unto Joshua Harshan a certirin lot in the town of Xurphv,  
Lot KO. 7, containing one-half acre, which lot was purchased at 
the land sale in North Carolilia ill l b 3 8 ,  by David R. Lowry: (495) 
S o w ,  if the said Lovry  does well ,111d truly pay to the State of 
North Carolina the purchase money on tlie said lot and make n t z t l e  to 
Joshua Ilarshnzr~, then the said I - I a r s h a ~ ~  is to pay the said A. H. 
liillian $195, or account to him in a settlemellt for the same. Bu t  if 
the said Lowry fails to pay the same to tlie State, then the said Joshua 
Harsham is  to pay the State himself, in consider:~tion for the lot before 
above mentioned, or  should D. R. Lomry h a l e  paid a part  of the $195, 
the remaining part  of the said sum is to be accounted for to A. H. 
Killian by the said Joshua IIarshaw." The breach is  assiglied on the 
last clause in the covenant, and the jury, under the directions of the 
judge, gare  the plaintiff a verdict for $160.73, being the whole amount 
of the original purchase, less the one-eighth paid by Lowrp a t  the time 
of the sale. 

Judgment being rendered pursuant to this ~ e r d i c t ,  tlie defendant 
appealed. 

Francis for plainti f l .  
Gaither and Edney f o ~  defendant. 

X ~ s r r ,  J. I n  the opinion of the presiding judge Ire think there ib 
error. The  corenant is  drawn rery  inartificiallv, but still the real 
meaning of the parties is, upon n careful inspection, apparent. I t  
is well settled that i n  the construction of coyenants technical rules are 
not so much consulted as the real meaning of the parties, where i t  can 
be gathered from the instrument itself; and to arrive a t  the intention, 
sentences may be transposed and inqensible ~vords, or  such as have no 
distinct meaning, mag be rejected. The whole instrumerit must be 
taken together, and one part  may be explained by another. Postflr 1 % .  

Frost, 15 S. C., 426. The first stipulation in this covenant, as  to the 
*rice, is a key to the others follo~ving, and partislilarly to the one we 
are considering. By the terms of the sale the purchaser was 
obliged to pap, a t  the time, one-eighth of his purchase money. (409) 
Upon making this p a p e n t  he received a certificate of purchase, 
and not until he paid thr  whole could he receive a grant. Lowery had 
made this first payment. This was known to the parties to this cove- 
nant, but it v a s  not known whether he had made or ~ ~ o n l d  make any 
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further payment, or, if so, to what amount. By the sale to the 
he was substituted to the rights of Lowrg in the purchase from th+ 
State, and, like him, could not obtain a title until the clairn of the 
State was satisfied; and the defendant by h i s  purcl~ase occupied the sarlle 
position. By the first condition it is stipulated that  if Lowry had *aid 
or should pay to the State the whole purchase money and iuake a con- 
veyance to Rarsllaw, then the said Harkham is to pay to Killiarl $195, 
the whole of what Lowry had paid, the full purchase money of the lot ;  
and this because I W i a n  had by his purchase acquired the contract of 
Lowry. I t  was as if he  had paid the money to the State hc was entitled 
to receive i t  back from Harshan.  -111 this is plaill, and it thereby 
appears this was the whole that was to be paid by the defendant. But 
the second and third conditions are contradictory, and cannot stand 
together under the construction put upon the latter in the court below. 
They are as follons: But if the said Lowry refuse to pay tlie same to 
the State, the said Harshan- is to pay the State himself; and, i11 that 
case, there is no prorision for any paymeut to the plaintiff, for he 
will have paid l~othing either by himself or by Lowry. But  if Lowry 
has paid a part  of the $195, "the remainillg part  of the said sum is 
to be paid to Killian." Sow,  i t  was known to tlie parties that  Lowry 
had paid the one-eighth, for they know that  without so doing he could 
not have obtained his  certificate of purchase. Lowrv was bound to the 
State for the other seveil-eighths. Iiillian was not, and could not be 

called on for i t ;  neither lvas Harsham bound. According to the 
(500) second condition, if Har shav  paid the purchase money to the 

State, nhich  m s  seven-eighths and which was all the State could 
claim, there is no express provision for any other or  further payment 
to any one by him. But  under the construction put upon the third 
condition by the plaintiff, if Lomry had not paid more than the eighth, 
the defendant was bound to pap the plaintiff the other seven-eighths. 
leaving the defendant still to pay tlie same sum to the State before 
he could get a title. This, it  appears to us, could not be the true intent 
of the contract. What the parties to this corelmit meant T-cas that the 
defendant should pay to plaintiff all that  Lo~vry  had paid or should 
pay to the State in the purchase of the lot. This colistruction is i n  con- 
formity to the first condition, which is plain and sensible, and is forti- 
fied by the fact that  i n  the third condition the sum nlentioned as to be 
paid to Icillian corresponds exactly with the purchase money to be paid 
by Lowry. I t  is admitted by all parties that the covenant is obscurely 
worded, and i t  is our duty to put upon it such a constructiou as, in our 
opinion, will carry out the intention of the parties as appears on the 
face of the instrument. The  defendant binds himself to complete the 
purchase from the State. I f  in so doing he has the whole of the pur- 
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chase money to pay, he is to pay no more to any one. I f  Lowry has 
paid the whole, then the defendant is to pay the whole to Killian, upon 
getting a title from him. I f  less than the whole has been paid by 
Lowry, the defendant is bound to pay what is still due to the State, so 
a s  to entitle him to call for a conveyance of the lot from its officers. 
Such appears to us the true co~lstruction of the instrument. I t  does 
injustice-to no one, while that put upon it in the court below evidently 
compels the defendant to pay for the lot twice-once to the plaintif7 
and again to the State-before he can get his title. 

PER CURIAM. Venire de  novo. 





I N D E X  

AMENDMENT. 
The plaintiff having recovered $1,000 as  damages for the detention of 

slaves, whereas the damages laid in  the writ and declaration were 
only $200: Held, that the plaintiff might, in the Supreme Court, 
amend his writ and declaration so as  to state the damages a t  $1,000, 
he paying all the costs of the suit. Clayton v. Liverman, 92. 

APPEAL. 
1.  Where a defendant on an appeal from the judgment of the county 

court gave but one surety, the surety cannot, on the judgment being 
affirmed in the higher court, object to a judgment against himself on 
the ground that the statute requires two sureties on an appeal from 
a justice. Cochran v. Wood, 215. 

2. The sureties are required for the benefit of the plaintiff, and he may 
dispense with them in whole or in  part, a t  his  option. Ibid. 

3.  A joint judgment was obtained before a justice of the peace against A. 
and B. A. appealed to the county court and gave C. as  the surety for 
the appeal. At the June Session, 1843, of the county court judgment 
was entered against B. and also against C., the surety, both A. and B. 
having appeared and pleaded in the county court. At December 
Session, 1842, on motion, the judgment against C, was vacated. From 
this order the plaintiff appealed to the Superior Court. The Superior 
Court dismissed the appeal on the ground that there was no error in 
the judgment of the county court a t  i ts  December Session, 1843. 
Held, that the appeal from the justice took up all the proceedings to 
the county court, as, the judgment being joint, one-half of i t  could 
not be vacated and the other left valid in the magistrate's court. 
Ramsour v. Raper, 346. 

4. Where in a suit pending in the county court an award by referees 
under a rule of court is made in favor of the plaintiff, and the court 
sets aside the award and orders a trial, upon which there i s  a verdict 
for the defendant, the plaintiff cannot by then appealing bring the 
questions on the award before the Superior Court. He should, as  he 
had a right to do, have appealed from the decision of the county court 
upon the award. S. v. Laws. 375. 

ARBITRATION. 
When a submission to arbitration is  by bond, and an award is  made, if 

the award be for the payment of money a suit may be brought either 
on the bond or on the award, a t  the option of the party claiming bene- 
fit under it. Thompson v. Chzlds. 435. 

ASSUMPSIT 
1. Where a person owing a debt has two agents, and one of them pays the 

debt to a constable, with whom it had been placed by the creditor for 
collection, and afterwards the other agent pays the same debt to  the 
creditor himself: Held, that  the principal might recover back this 
money without showing that the constable had paid to the creditor 
what he had collected. Pool v. Allen, 121. 
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2. Where wrecked goods were placed under the care of the wreck-master 
by the captain of a vessel, to be disposed of according to law, and the 
owner afterwards, and before a sale, promised the  wreck-master tha t  
if he would deliver up the goods to him he would pay him his commis- 
sions: Held,  that  there was a sufficient consideration for the prom- 
ise. Etheridge o. Thompson, 127. 

3. Where A,, who is an indorser on the note of B., after i t  becomes due 
borrows money frcm a bank on his own note with surety, and with i t  
discharges B.'s note, which also belonged to  the bank: Held,  that A., 
before paying up his own note in the bank, may maintain a n  action 
against B. for money paid to his use. Hall v. Whi taker ,  353. 

1. Where a defendant in an attachment i s  brought before a magistrate, 
not by a levy on his property, but by summoning a garnishee, no 
advertisement or notice in writing is required. Parker v. Gilreath. 
400. 

2. An attachment served in the hands of a garnishee a s  a debtor is sub- 
stantially a n  action a t  law by the defendant in the  attachment, and, 
therefore, the  plaintiff in the attachment cannot recover against the 
garnishee in  a case in  which the defendant in the  attachment could 
not have recovered the  same debt. Patton w .  S m i t h ,  438. 

ATTORNEYS. 
Where the  condition of a bond was that A. should pay to B. and C., attor- 

neys, $100, on condition that they cleared A. of three suits and three 
indictments in the Superior Court, and A. was cleared in  the Superior 
Court of all the cases except one, in which he was convicted, and the 
case was taken t o  the  Supreme Court, where A. had to employ another 
attorney, but the judgment below was reversed and A. discharged 
from the prosecution: Held,  tha t  B. and C. had substantially com- 
plied with the  condition precedent and had a right to recover from A. 
Candler v. Trammell, 125. 

AUCTION. 
1. If A, employ a crier or auctioneer t o  cry property a t  a public auction, 

without directing him not to cry the  bid of B., and B. is the last  and 
highest bidder and the property is knocked off to him, then the con- 
tract is complete, provided B. complies with the terms of the auction. 
Rzcks v. Battle. 269. 

2. It  is no defense to an action by B. against A. for a breach of this con- 
tract that A. had previously told B. his bid should not be received, 
unless she so directed the crier or auctioneer, or unless she objected 
a t  the time of the bidding and before the property was knocked off. 
Ibzd. 

3. What i s  stated by an auctioneer i n ' h i s  advertisement may be ex- 
plained by what is said by him a t  the time of the sale. Rank in  2;. 

Mattheztis, 286. 

BANK OF CAPE FEAR 
Under the charter of the Bank of Cape Fear  the bank is exempted from 

all taxes, town a s  well as  county and State taxes. Bank v. Deming. 55. 
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BASTARDY. 
In  a case of bastardy, after the defendant has had a n  issue tried under 

the statute, and the verdict is against him, it  is too late for him to 
move to quash the proceedings because the mother of the  child, who 
was examined before the  magistrate on oath, was a woman of color. 
S. v. L e e ,  265. 

BILLS AND PROMISSORY NOTES. 
1. The alteration of a bill or note in a material part  vacates the hill or 

note, except as  between the parties consenting to such alteration. 
Davis  v. Coleman,  424. 

2. Cutting off the name of one of the makers of a promissory note and 
substituting another i s  a material alteration. Ibid.  

BOND. 
1. It is of the essence of a bond to have a n  obligee as  well as  a n  obligor; 

i t  must show upon its face to whom i t  is payable. Phelps  v. Call ,  262. 
2. The defect cannot be supplied by showing a delivery to  a particular 

person. Ibzd. 

BOUNDARY. 
1. Where a grant called for certain courses and distances, and from the 

last ( the  third line) "thence north 8 7  west 199 poles to a hickory, 
thence t h e  courses o f  t h e  s w a m p  to the beginning": H e l d ,  that  
though the distance from the last corner to the swamp gave out 9 
chains and 50 links from the swamp, and no hickory corner was to  be 
found, nor mas there any proof of i t s  existence, yet the line should be 
extended to  the swamp and thence pursue its courses. McPhaul v. 
G l l c h ~ i s t .  169. 

2 .  Held  f z ~ r t h e r ,  that the declaration of a n  onner  of the land that his 
fourth line ran from the termination of the distance mentioned in the  
third line, directly to the beginning, did not of itself divest him of his 
title to the land lying between that line and the swamp. Ibzd. 

3. When nothing but course and distance is called for in a deed, par01 
evidence is not admissible to show that a hue of marked trees not 
called for in the deed is the t rue boundary. W y n n e  v. Alexander .  237. 

4. When one corner is established and the course and distance only given, 
and the next corner called for in the deed is also established, the line 
must run directly from the one corner to the other, although there 
ma3 be a line of marked trees between the corners, but varying in 
some places from the direct line. Ibid.  

5. Nor i s  i t  suffirient to make an exception to this rule that  the trees were 
marked as the  line by the partles a t  the tlme when the deed was 
executed from one to  the other. Ibzd. 

6. In a controversy about boundary the plaintiff may give in evidence a 
recovery in an ejectment suit, twenty-five years ago, by one under 
whom the plaintiff claims against the defendant, and the subsequent 
abandonment by the defendant of the land now claimed by the plain- 
tiff. Gtl thr l s t  o. Mt Lnughl ln .  310 

7. Where, in running a line, anothel line 1s called for, and the distance 
gives out before reaching the line called for, the distance is to be dis- 
regarded. I b i d .  

See Ejectment. 
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CHEROKEE LANDS 
1. Under the acts for the sale of the Cherokee lands the purchaser has a 

right, upon the certificate of his purchase from the commissioners, to 
institute an action of ejectment in the  name of the State against any 
person in possession. S. v.  England, 153. 

2. The person so in possession cannot set up as  a defense to this action 
that  he had received a deed from the purchaser which had never been 
registered, but which was alleged to be lost, or destroyed by an agent 
of the purchaser. Ibid. 

CONFISCATION LAWS. 
Under our confiscation laws, in the absence of commissionels or other 

officers appointed by law for that  purpose, the county court had no 
authority to seize, condemn, and sell the property of any Tory of the 
Revolution, then dead, without notice to his heirs. McPhaul v. Gz1- 
c h ~ z s t ,  169. 

CONSTABLES. 
1. Where a constable receives notes or other evidences of debt a short 

t m e  before his cffice expires, and does not collect them for want of 
time, and, after his office expires, refuses to deliver to  the  owner the 
notes or other evidences of debt so placed in  his hands, he and his 
sureties on his official bond are  liable to a n  action for the  amount. 
S. v.  Johnson, 77. 

2. If the constable had continued in office for another year, and the  credi- 
tor had permitted the evidences of the debt to remain in the hands of 
the officer, i t  might be evidence of a new contract of agency, upon 
which the sureties of the second year would be liable Ibid. 

3. The bonds of constables, who are reappointed from year to year, are  
not cumulative; and, therefore, sureties of a constable are only re- 
sponsible for breaches committed during the  official year for which 
they became his sureties, though a t  the  expiration of the year he may 
have been reappointed. Miller v. Davis,  198. 

4. Where the  only record of the appointment and qualification of a con- 
stable was in the following words, to wit, "James R. McMinn appeared 
in court and filed his bond a s  constable for the county of Henderson 
for one Sear and was duly sworn": Held. that under the  act of 1844, 
curing defects in the official bond of certain officers therein named, 
this % a s  sufficient evidence of the  appointment of the constable, and 
of his having qualified and given bond. 8. v. McMinn. 344. 

CONTRACT. 
1. The plaintiff sold to the defendant some cattle for $50. He received 

from the defendant a promissory note for $30 payable 1 January, 
ensuing, and a bank-note for $20, which was to be returned if not 
found to be good, and the defendant was to have credit until 1 Janu- 
ary. The bank-note was returned, as  also the due-bill, which was 
destroyed by the defendant, who then offered to pay $10 and give his 
note with surety for $40, payable the 1st  of the next January. The 
plaintiff refused to accept them. Held ,  that  the plaintiff could not sue 
the defendant in a quantum valebat until  after 1 January. Gudger 
v. Fletcher. 372. 

2 A due-bill, though Twitten with a pencil and not in ink, if legible, is 
good. Ibzd. 
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3. A covenant was executed by B. and C., reciting that whereas A. had 
loaned to D. $1,600 and D. was desirous of securing the same, they, 
B. and C., bound themselves to A. that if D. did not pay the debt 
before 30 February, 1844, they would pay it a t  the time stipulated 
and waive notice. This is not a mere guaranty, but an absolute 
promise to pay the money if D. did not pay it  a t  the time stipulated, 
and no notice was necessary. Willlams v. Springs, 384. 

4. The folloning instrument was signed. sealed. and delivered: "Know 
all men by these presents, that I, Edward Teague, have this day bar- 
gained for a sorrel filly with W. Gaither, tvhich filly I want to  stand 
a s  security until I pay him for her. I also promise to take good care 
of her. Witness my hand and seal, this 5 October, 1838." Held, that 
upon the face of the paper it  was doubtful whether it was intended 
as a mortgage or a conditional sale, and that it was properly left to 
the jury to determine its character from the accompanying circum- 
stances. Gaither v. Teayue, 460. 

5 .  Where there is a conveyance of chattels in immediate and absolute 
property, and there is in  the same indenture a distinct personal cove- 
nant of the grantee that the grantor shall have certain uses of the 
property during life, that ought not to  be construed a s  a reservation 
of a life estate, but taken as  a covenant merely, chiefly because the 
granting part of the instrument would otherwise be made void, and 
thus the whole contract become of none effect. Houell v. Howell, 491.  

6. All instruments made a t  the same time and relating to the same sub- 
ject may be treated a s  one and construed together, where this is 
necessary to effectuate the intention, and the provisions of the instru- 
ments, so put together, will not be incompatible. Ibid.  

7. But when contracts are put into several instruments, each of which 
has a sensible meaning, and may have a full operation by itself, they 
ought not to be put together for the purpose of making them mean, 
a s  one, differently from what they would in their separate state, and 
especially n-hen the effect of such con9olidation would be to avoid an 
essential part of the contract. Ib id .  

COSTS. 
1 .  Where the plaintiff declares in three counts and enters a nolle prosequi 

on two of them, but obtains judgment upon the third, the defendant 
is not entitled to recover any costs, though he had summoned wit- 
nesses, who were admitted to be relevant, to defend himself against 
the counts on which the nolle proscqui was entered. Costin v .  Bazter. 
111.  

2. The recovery of the costs depends upon statutory regulations, and by 
our statute on the subject the party who obtains a judgment is en- 
titled to his costs. Ibid.  

COVENANT. 
1 .  Where a covenant is entered into for the delivery of a variety of 

articles, the condition is broken if all are not delivered. Poteet v. 
Bryson, 337. 

2. In the construction of covenants technical rule4 are not to be qo much 
conwltprl a s  the rcal meaning of the parties ahere  it  can be gathered 
from the instrunlent itself. Kzlllan v. Hnrchnzo, 497. 
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COVENANT-Continued. 
3. To arrive a t  the intention sentences may be transposed and in- 
sensible words, or such as  have no distinct meaning, may be re- 
jected. Ibid. 

4. The whole instrument must be taken together, and one part may be 
explained by another. Ibid. 

See Contract. 

DAMAGES. 
1. Every man is presumed, in law, to intend any consequence which 

naturally flows from a n  unlawful act, and is  answerable to private 
individuals for any injury so sustained. Welch v. Piercy, 365. 

2. Therefore the defendant was liable, in  an action of trespass quare 
clausum fregit, for the loss of hogs, etc., occasioned by the unlawful 
breaking down of the plaintiff's fence. Ibid. 

DEED. 
Where by a deed of gift, made in 1833, the donor conveyed a female slave 

to B., and then says, "that is, after my decease, to have and enjoy 
unto the said B., his heirs," etc.: Held, that under the operation of 
our statute passed in 1823 (Rev. Stat., cp. 37, sec. 22) ,  the issue of 
the female slave, as  well a s  the slave herself, passed to B. in  the same 
manner as  if this disposition had been made by will. BaZdwin v. 
Joyner, 123. 

DEVISES. See Legacies and Devises. 

DIVORCE. 
On a petition by a wife for a divorce the court will not suffer an issue 

to be submitted to  the jury in such general terms as  these: "Did the 
defendant, before the petitioner left his house, offer such indignities 
to her person as  to render her condition intolerable and her life bur- 
densome?" The petition must set forth the facts, the jury must pass 
upon those facts, and on their verdict the court will determine 
whether the facts found constitute, or not, a proper case for a di- 
vorce. Harrison v. Hnrriso~z, 484. 

EJECTMENT. 
1. Where land is lapped by two deeds or grants, the adverse possession 

for seven years by a person, not being in possession of the lapped 
part, can give him no right against the superior title to the part so 
lapped. Smith v. Ingram, 175. 

2. If two grants lap and one of the claimants be seated on the lapped part, 
and the other not, the possession of the whole interference is in  the 
former exclusively-possession of part of the lands included in both 
deeds being possession of all of it. Williams u. Miller, 186. 

3. In an action of ejectment, when the tenant in  possession makes de- 
fault, and another is let in, by consent, to  defend, upon a n  admission 
of actual possession in that person, i t  must be understood that  i t  
was the object of those parties to t ry the title between themselves 
a t  once, without the delay or expense of a new suit. Lee v. Flanna- 
gan, 471. 

See Boundaries. 
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ENTRIES.  
Where  su rve l s  a r e  made on any  navigable water,  t he  n a t e r  shall  form 

one side ot t he  survey; and any  lsland or islands in any  navigable 
water may be entered,  surve)ed,  and granted.  S m z t h  v. I i tgram, 175. 

See Grants.  

EVIDESCE 
1. When a ~vi taess ,  in giving his deposition, refers to a note, and by way 

of identifying i t  recites wliat he believes to  be a correct copy of t he  
note, no objection can be t aken  on t h a t  account t o  t h e  deposition, and 
the  party ~ v i l l  be a t  liberty to  introduce on the t r ia l  the  original note 
so describetl. Joizes c. Ho'nrlo~z,  79. 

2. Where  the question is  ~vhe the r  a n  instrument of writing is  a testa- 
mentary pal!er or a deed, i t  becomes a fact, to be proved by all kinds 
of eridence by which, in law, any other fact may be established. The 
evidence ~ h i c h  arises from the  face of the ins t rument  ma:; be aided 
or opposed by evidence ctliunde. Clayton 2-. Liceruzun, 92. 

3. Therefore, where A, and E., by a n  insttunlent of writing, "gave and 
bequeathed" to C. certain slaves, "to have and to keep the  aforesaid 
property a t  our  death," and i t  was  proved tha t  the  donors intended 
th is  a s  a deed of gift, and so signed, sealed, and delivered i t :  Held.  
t ha t  th is  ~ v a s  a deed of gift  and  not  a testamentary pauer. Ibztl. 

4. A grand juror, on the  tr ial  of a n  indictment,  may be compelled to dis- 
close what was given in evidence by a x i tnes s  before the grand jury. 
8. v .  Broughton ,  96. 

5. Although a prisoner, on his examination,  shall not have his examina- 
tion, if give11 on oath, read against  h im,  yet  ~ v h e r e  a grand jury a r e  
investigating a n  offense ~ v i t h  a view to discover t he  perpetrator, and 
the  person who mas subsequently indicted was examined before them 
on oath and charged another with the  commission of the  offense, t11is 
examination may be given in evidence against  t he  prisoner on t h e  
tr ial  of his indictment.  Ibirl. 

6. In a n  indictment for a libel, charging t h a t  the  prosecutor "was called 
a murderer and fors~vorn," i t  i s  not comperent for the  defendant t o  
justify by proving tha t  there was and long had been a general report  
i n  the  neighborhood tha t  t he  prosecutor was a murderer and for. 
sworn. S. v. 'i17hite. 180. 

7. I n  a n  action against  t s o  of three  par tners  in a firm, the  plaintiff may 
in t iodute  the  testimon) of a third partner,  not a par ty  to t he  record, 
though he could not  be coml?elled to give his testimony. Cunlmins  
c.  Coffin. 196. 

8. The  evidence of a par tner  i n  behalf of those sued a s  pa r t  of the  firm 
is not competent for them, because, in a su i t  for contribution, he  i s  
not only bound for his part  of the  debt recovered, but also for h is  
proportion of the  costs accrued in t h e  action. I l i i d .  

9. The  deposition of a witness, taken in a crinlinal case before the  ex- 
a n l i n ~ n g  magistrate,  under the  act  of 1715, Rev. Stat . ,  ch. 35, sec. 1, 
may  be read in evidence on the  t r ia l  of t he  prisoner, if the  witness 
is  then dead. 6. e. 17n7entine. 225. 

10. In  such a case t he  deposition may  be used either in chief, by either 
party,  if t he  witness is  dead, or upon the  cross-examination of t h e  
witness in court. I b ~ d .  
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EVIDEXCE-Continuec1. 
11. The proof of the deposition is usually, but not necessarily, by the mag- 

istrate or clerk; but, in this State a t  least, there being no statutory 
direction as  to the mode of proof, the probate must be a matter of 
sound discretion in the presiding judge, keeping in view the general 
principles of evidence alike necessary to the safety of the accused 
and the due administration of the law. Ib id .  

12. Held.  in this case that, i t  appearing that the examining magistrate 
was necessarily absent in the discharge of high public duties, proof 
by the clerk of the Superior Court, to which the deposition had been 
returned according to law, that he was present when the deposition 
was taken, that the examination was written down by the magistrate 
himself, and that the deposition, returned to his office and offered in 
evidence, was in the proper handwriting of that magistrate, was 
sufficient to authorize the reading of the deposition. Ib id .  

13. A witness is not rendered iucon~petent by the commission of or by the 
conviction for any .crime, but only by a judgment upon such convic- 
tion. Ibi t l .  

14.  It is sufficient to admit a witness to prove a conversation of the de- 
fendant, when he sags he can state all that passed on the occasion, 
when that conversation occurred, whether relative to that contro- 
versy or any other subject. I t  is not necessary for him to be able 
to state all the conversations of the defendant which he heard before 
or after the conversation offered to be given in evidence. S. v. 
C'ou:cin. 239. 

15.  When a n~agistrate, on the examination of a prisoner-accused of rob- 
bing an individual o'f a watch on the previous night and on whom 
the watch was found, to14 him "that unless he could account for the 
manner in which he became possessed of the watch he should be 
obliged to commit him, to be tried for stealing it," this did not 
amount to such a threat or influence as  would prevent the introduc- 
tion of the subsequent confession of the accused, especially as the 
magistrate repeatedly warned him not to commit himself by any 
confession. I b i d .  

16. A prisoner may be convicted upon his  own voluntary and unbiased 
confession, without any other evidence. Ib id .  

17. If an indictment for robbing, under the statute, charges that  the rob- 
bery was in the highway, the State cannot give in evidence that it  
was near  the highway. S. v. Gozcan, 239. 

18. In criminal charges the prisoner's character cannot be put in issue by 
the State unless he opened the door by giving testimony to it. But i t  
is not a conclusion of law that from his silence the jury a re  to believe 
he is a man of bad character. S. v. O'iVeal, 251. 

19.  In this State the presun~ption is  that a black person is a slave. S. v. 
Miller. 275. 

20. Where, on the trial of an indictment for murder, the prisoner proved a 
sufficient legal provocation a t  the time to extenuate the homicide, it  
is not competent to prove, in order to show that  the killing was not 
on the immediate provocation, but from previous malice, that the 
prisoner, a year or a month previously, had declared his intention 
to kill two or three men, i t  being admitted that the prisoner had no 
reference in such threats to the deceased as one of those men. S. v. 
Barfield,  299. 
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EVIDENC,E-Continued. . 

21. The  ac t  and declarations of a n  accomplice a r e  evidence when they a re  
pa r t  of the  res gcstcr. and done in  furtherance of t he  common design. 
X. c. George. 321. 

22. But to make the  ac ts  or declarations of another evidence against  a 
prisoner, a conspiracy or common design between then1 must  be estab- 
lished. Ibid. 

23. The  interest  which excludes a witness produced in a suit  mus t  be a 
legal and a beneficial interest  i n  t he  subject-matter for the  .recovery 
of which the sui t  is  brought. S. C. Poteet. 356. 

24. I t  is  not sufficient t h a t  a witness believes himself interested, if i n  fact 
he  is  not ;  nor i s  i t  sufficient if h e  conceives himself bound in  moral- 
i ty and honor to  make good any  loss sustained by the  person in 
whose favor his evidence is  to be given, in consequence of a judg- 
ment  against  him. Ibid. 

25. The  leaning of t he  courts, in modern times, i s  to  let the  objection, on 
the  ground of interest ,  go to the  credit  ra ther  t han  to the competency 
of the  witness. Ibid.  

26. Where  a return of a levy on land by a constable conforms, in i t s  de- 
scription, to the  directions of the  ac t  of Assembly, Rev. Stat., ch. 62, 
see. 16, sett ing forth,  among other  things,  t ha t  the  land lies on a 
creek, naming i t ,  and it appears t h a t  there a r e  several creeks i n  the  
county of t ha t  name, i t  is  competent for a par ty  to a n  ejectment 
suit ,  brought to recover the  land sold under t h a t  levy, to show which 
creek was intended  hen the  levy was  made. P~1+1is v ,  Mason. 362. 

27. The receipt of a deputy sheriff for a claim put i n  h i s  hands for collec- 
t ion is  evidence against  the  sheriff i n  a n  action for failing t o  collect 
t he  claim. brcrl-att c. JfcGee. 377. 

28. And a s  such a receipt binds t he  sheriff, it is, under the  act of 1844, 
compptent evidence against  his sureties a s  n-ell a s  himself. Ibid.  

29. I n  a n  action of debt on a covenant, proof of t h e  hancl~vrit ing of the  
obligors, together with possession by the  obligee, i s  evidence from 
which the  jury may presume a delivery. i n  t he  absence of proof to  
t he  contrary.  TVilliams c. Springs. 384. 

30. The circumstance of there being three  seals affixed, without any names 
before them, i s  not  sufficient to rebut  the  presnnlption of delivery, or 
t o  s h o ~ v  tha t  those who did sign did not intend tha t  the  covenant 
should not be delivered unti l  the  other persons signed i t .  Ibld. 

31. The copy of a g ran t  from the  register's office is  good evidence where 
t he  production of t he  original is, from any cause, dispensed with. 
Osbome c.  Bnllctc'. 416. 

32. The declarations of a vendor, a f ter  he  had sold property, a r e  no€ evi- 
dence against  h i s  ~ e n d e e  as  to  the  title of t h e  property. T17zll~a?ns c. 
Clauton. 442. 

EXECUTIONS. 
1. Where  a judgnlent is  for the  penalty of a bond, t o  be discharged on 

the  payment of certain assessed damages, and the  execution issuing 
thereon recites t he  judgment a s  for t he  damages only, th is  i s  a fatal  
variance, and any  sale under t he  execution is  void. TVnlker v. Xar- 
shall, 1. 
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2. Where a judgment is against heirs for lands descended after the plea 
of fully administered has been found in favor of the administrator, 
and the execution issues against the goods and chattels, lands and 
tenements of the heirs, the execution is void. Ib id .  

3. Under the statute directing that  upon judgments against infant heirs 
the execution shall be stayed for twelve months, the guardian of the 
infants has a discretion to waive the stay and permit the execution 
to issue i n s t a n t e r ,  and the sheriff is bound to proceed upon such exe- 
cution. H e a t h  v. L a t h a m ,  10.  

4. Where in the county court the suit was against three, and on an  appeal 
to the Superior Court the judgment was only against one, without its 
appearing on the record what had been done as  to the others: He7c1, 
that  although the judgment in the Superior Court might have been 
erroneous or irregular, yet the judgment was good until reversed, and 
under an execution issuing on i t  the sheriff had legal authority to 
sell the property of the defendant against whom i t  issued, in con- 
formity to such judgment. Carter v. Spencer ,  14. 

5. A good execution in the sheriff's hands sustains a sale under it, though 
wrongly recited or not recited in the sheriff's deed. Ibid.  

6. A vested remainder or a reversion in slaves map be sold under a fieri 
facias. subject to the temporary right of a hirer or other particular 
tenant. Ibid.  

7. The bid of one person a t  an execution sale may be relinquished to 
another, who may take the sheriff's deed. Ib id .  

8. An officer who, under a fi. fa .  from a justice, seizes a horse and mule 
and puts them up in a stable-though i t  be on the premises of the 
defendant-and sleeps on the premises during the night of the 
seizure, has such a possession as  justifies him in having an  action 
against another officer who goes during that  night and takes away 
the property under another f i. fa .  from a justice. R i v e s  v. Por ter ,  74. 

9. I t  would be unnecessary to require an officer to remove property in- 
stantly. I t  answers all the purposes of giving notoriety to the levy 
for the officer to take possession of the property' on the premises, 
provided he remain there with i t  so as  to be able to exercise over i t  
that dominion which owners in possession usually exercise. Ib id .  

10.  A purchaser a t  a sheriff's sale of land under execution is only bound to 
show a judgment, execution, and the sheriff's deed. He  i s  not bound 
to  show a levy by the sheriff. His title is complete as against the 
defendant in  the execution. M c E n t i r e  v. D u r h a m ,  151. 

11. An execution upon a dormant judgment is not void. I t  i s  only irregu- 
l a r ;  and that  is an  objection which can only be taken by the defend- 
ant  in the execution, and not by the officer to whom i t  is directed, 
who i s  bound to serve it. S.  v. Morgan,  387. 

12. I t  is the duty of a n  officer to sell property levied on in a way to bring 
the best price, unless the parties interested consent that  the sale 
may be made in a different way. Ib id .  

13. A sheriff has no right to  return n u l l a  bona on an  execution, without 
making an effort to find property a t  the residence of the defendant 
in  the execution, or making any demand of payment or inquiry for 
property. P a r k s  v .  A lexander ,  412. 
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14. A mere general report that the debtor has  no property will not justify 
such a return, if the debtor in fact has  property subject to be levied 
on. Ibid.  

15. Where a fortliconiing bond is given for the delivery of property levied 
on by a constable, i t  is the  duty of the obligors to put the officer in 
the quiet an(! peaceable possession of the property a t  the time and 
place sperifieci: otherwise, their bond will be forfeited. Potcet v. 
B r ~ s o n .  337. 

16.  Where a slave has  been conveyed by deed in t rust  for the payment of 
debts, a sale of such slave under an execution against him who exe- 
cuted such deed is not valid, a t  least while any of the debts remain 
unpaid. Thompson v. Ford, 418. 

17. The indorsement by such a trustee on the deed, "that he had sold 
( a  certain negro) and satisfied the  claims mentioned in the within 
deed and retained a balance of $ .  . . . in my hands," does not purport 
or amount to a conveyance by him, but only shows that he then no 
longer held the title for the creditors secured in the deed, a s  one of 
the t rusts  on which he took i t  originally, but only for the maker of 
the  deed, or such persons as  might be entitled through him, either 
by contract or act of law. Ibid. 

18. The officer making a levy on land under an execution from a justice of 
the  peace must mnke his return of the land he has levied on on the 
judgment and execution, v h e n  they are on one and the same piece of 
paper, or on the execution when they are  on different ones, or on 
some paper aimexed to the one or the other, and which would con- 
sti tute a part  of it, and have to  be recorded with it. A sale under a n  
execution issuing on a return differently made is void. Dicksnn 9. 
Peppers. 429. 

19.  When land has been sold by a sheriff uncer a n  execution, and he dies 
before inaliing a conveyance, the  succeeding sheriff can1:ot make the 
conveyance unless the purchase monej has  been paid to the sheriff 
x h o  sold. Hni-rcs 2.. I r z ~ l n ,  432. 

EXECUTORS AXD ADlIIXISTRATORS. 
1 .  When a suit is brought upon an administration bond, the defendants 

have a right, under the plea of the  general issue, to show that the 
supposed intestate was alive a t  the date of the letters of administra- 
tion and of the bond, the county court in such case having no juris. 
diction. S. a. 717hite. 116. 

2. In like manner the relator of the plaintiff can show that  the person 
alleged to have been dead, intestate, was not the person, whom the 
defendants offered to prove q a s  then alive, but some other person of 
the same name, who was then actually dead. Ib id .  

3. I n  the administration of assets, judgments by justices of the peace a re  
to be paid before bonds and notes. But a s  they are not matters of 
record, of which the executor or administrator is bound to  take 
notice, actual notice of them must be given by the creditor. 8. v. 
Johnson, 231. 

4. The dornlancy of a judgment does not a t  all affect i ts dignity in the 
administration of assets. Ibid. 
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FORGERY. 
Falsely putting a witness's name to a bond which is not required to  have 

a subscribing witness does not vitiate the  bond, and is not forgery. 
S.  v. Gherkin, 206. 

FRAUDS AND FRAUDULEST CONVEYANCES. 
1. A., being seized and possessed of a n  estate in fee in a tract of land, 

subject to a limitation over to B. in the event of A ' s  dying without 
issue, made a fraudulent conveyance of the land. Afterwards B. 
died, leaving A. his heir a t  law. Held, tha t  after the death of B. the 
whole estate was liable to  the satisfaction of A.'s creditors. Flynn 
n. Willzanls, 32. 

2. The act regarding fraudulent alienations of property makes the fraud- 
ulent conveyance absolutely void, and in that way prevents the 
passing of any estate a s  against creditors, etc. I b i d .  

3. A fraud in the consideration or treaty on which a deed is obtained i s  
a ground for impeaching it  in equity, but i t  does not avoid it  a t  law. 
To have that effect i t  is necessary the execution of the deed should 
be obtained by fraud, so a s  to make a case for the defendants on the 
plea of non cst factum. Cnnoy 1;. Troutnznn. 155. 

4. When land is conveyed in fee to a person under certain trusts men- 
tioned in the deed, the trustee can convej a legal title to the property 
so a s  to enable the alienee to maintain a n  action of ejectment. The 
question as  to his equitable right to conrey for a different purpose 
than that authorized by the t rust  is one of purely equitable jurisdic- 
tion, and cannot be entertained in a court of law. Ib id .  

5. Under the statutes of Elizabeth voluntary convcvances to children, as  
such, are  not absolutely void a s  to creditors. To make them void i t  
must be shown that  the  maker of the deed was indebted a t  the  time, 
or so soon afterwards a s  to  connert the purpose of making the deed 
v i t h  that of contracting the  debt and defeating it. Smith v. Reams, 
341. 

6. By indebtedness in such a case i s  not meant a debt of a trifling amount, 
in comparison to the donor's estate, but he  must be "greatly in- 
debted," or a t  least he must owe some debt that  remains unpaid and 
will be unpaid if the convejanre be sustained. I b i d .  

7. If a father mho conveys land to a son be indebted a t  the time, that does 
not avoid the deed, provided the father pay that  debt, or if he retain 
property sufficient to pay the debt and out of which the creditor can 
raise the money, when he seizes the  land conveyed to the child. Ibid. 

8. This deed was made before the act of 1840-1, ch. 28. Ibid. 
9. An indulgence for a year, upon obtaining a real security for a n  exist- 

ing debt, which is necessarily made public by registration, i s  not so 
unreasonable a s  to  raise a legal presumption of a n  intent to hinder 
a creditor by the  security. Lee v. F l a n ~ n g a n ,  471. 

10. On a question of fraud as  to a deed of trust, etc., i t  is a proper subject 
of inquiry by the jury whether the  sale was to be in convenient time 
under all the circumstances of the parties. Ib id .  

11. Where a deed in  favor of one creditor is made fo r  the purpose of de- 
feating another creditor, i t  is fraudulent; but i t  is not so when the 
loss of the latter is merely a consequence of the  preference given to  a 
just debt. Ib id .  
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FRAUDS AKD FRACDnLEST COSVEITASCES-Co?2ti/iu~cI, 
12. I t  would seen1 t h a t  a mortgage of land for a just debt cannot be a 

f raud upon another creditor (since our act  of 1812),  because i t  cannot 
obstruct h is  remedy by a sale of al l  tha t  under any c i rcun~stances  
ought to be sold, namely, t he  debtor's whole interest  in t he  premises. 
I b i d .  

GRANT. 
1. Where a person has been not only in  the  actual  occupation of a part 

of a tract  of land for txenty-five or th i r ty  years, but has also claimed 
i t  and exercised ac ts  of dominion and  ownership over it, up  to a well- 
defined boundary for tha t  and a longer time, th is  i s  altogether e r i -  
dence to be left to the  jury to presume a g ran t  of t he  land to the  
person and of conveyanves T O  those claiming under him who so held 
the  possession. Wccllac,e v. Jlaxz(;ell. 135. 

2. At coninlon law land corered by lvater was the  subject of grant,  except 
x h e r e  the tide ebbed acd  Rowed; and so i t  was  in  this Sta te  in 1839, 
t h e  former legislative restrict ions having been repealed by the  ac t  
of 1839, and not reenacted unti l  the  Session of 1839-40. Hrctfielrl u. 
Grims ted .  139. 

GUARDIAN ASD WARD. 
A. was appointed a g u a r d ~ a n  to  certain infants a t  February Term,  1823, 

of t he  county court, and so continued until 31ay Term, 1841. Durinq 
th i s  t lme h e  never rene~vecl h is  bond a s  required by law. The first 
renev.al should h a l e  been a t  February ,  1836, and  the second a t  Feb- 
ruary ,  1839. In  August, 1837, TI'. TT'. was appointed clerk, and issued 
n o  notice to tbe  guardian to lenew his bonds: Held, t h a t  the clerk 
and his sureties x e r e  responsible for th is  neglect, and n e r e  bound t o  
make con~pensation to t h e  orphans for any loss they sustained 
thercby. 8. r .  Watson .  289. 

HIGHWAY. 
1. A wharf,  sinlply a s  such and  not being a pa r t  of a street, i s  not a 

public highway. S. ?I. Cozccin, 239. 
2. The county court  has  full power to  order the  laying out of public roads, 

but none to Ircy t hem out. The last  power is  given to a jury. IVe l th  
1;. Pzcrcy, 365. 

3. The court has  the  Dover to decide ~vhe the r  the  public convenience 
requircs the  iaying out of a road, and to order a jury for t he  purpose 
of laying i t  ou t ;  but it ha s  no power, except a s  to the  tr i -mini ,  to  
direct the jury or any one else kotc i t  shall run ,  tha t  being the  es-  
clusive province of the jury, the i r  verdict being, of course, subject 
to  the  judgment of the  court  whether i t .shall  be received or not. Ibirl. 

4. An order of the  court directing how a road shall be run and opened 
does not justify a n  overseer v h o  acts under i t ,  and he is  liable t o  an  
action by the  par ty  grieved. Ibid. 

INDICTMENT. 
1. Where on the  tr ial  of an  indictment for murde r  the  prisoner's counsel 

objected t h a t  the  name of t he  deceased a s  mentioned in  t he  indict- 
men t  was  not  h is  t rue  name, t h a t  was a fact to  be tr ied by t h e  jury. 
S.  v. Angel. 27. 
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2. The purpose of setting forth the name of the person on whom a n  
offense has been committed is to identify the particular fact or trans- 
action on which the indictment is founded, so that  the accused may 
have the benefit of an acquittal or conviction, if accused a second 
time. The name is  generally required a s  the best mode of describing 
the person; but he may be described otherwise, as by his calling or 
the like, if he be identified thereby as the individual and distin- 
guished from all others, and if the name be not known, that fact 
may bo stated as a n  excuse for omitting it  altogether. I b i d .  

3. In an indictment under the statute, Rev. Stat., ch. 34, see. 48, for 
maiming by biting off an ear, i t  is  not necessary to state whether it  
was the right or left ear. S. v. Green, 38. 

4. An indictment which charges that "A,, B., and C., etc., with force and 
arms, etc., unlawfully, riotously, and routously did assemble together 
to disturb the peace of the State, and did then and there, being so 
assembled and gathered together, make a great noise and disturbance 
in and near the dwelling-house of one W. S., proclaiming that the 
said W. S. and his wife were persons of color, offering them for sale 
a t  auction and calling them vulgar and opprobrious names, all of 
which was done in a loud voice, so that the same could be heard a t  
a great distance, to the great damage and terror to the said W. S. 
and wife and the common nuisance," etc., does not charge any 
criminal offense, inasmuch as it  does not state that the said W. S. 
or his wife was in the house a t  the time. S. v. Haithcock, 52. 

5. Every indictment is a compound of law and fact, and must be so drawn 
that the court can, upon its inspection, be able to perceive the alleged 
crime. I b i d .  

6. The defendant was indicted and convicted upon the following indict- 
ment, to wit: "STATE OF NORTH CAROLINA, Grecne County. Superior 
Court of Law, Fall Term, 1846. The jurors for the State upon their 
oath present, that John Patterson, late of the county of Greene, on 
1 August, 1845, and on divers other days and times between that day 
and the day of taking of this inquisition, with force and arms a t  and 
in the county aforesaid did keep and maintain a certain common ill- 
governed and disorderly house, and, in  his said house, for his own 
lucre and gain, certain persons, as  well free as slaves, to frequent 
and come together, then and on the said other days and times there 
unlawfully and willfully did cause and procure, and the said persons 
in  his said house a t  unlawful times, as well in the night a s  in the 
day, then and on the said other days and times there to be and 
remain, drinking, tippling, and misbehaving themselves, unlawfully 
and willfully did permit and doth permit, to  the great damage and 
common nuisance of all the citizens of the State there inhabiting, 
residing, and passing, to  the evil example of all others in like case 
appending, and against the peace and dignity of the State." Upon 
motion in arrest of judgment, Held, that this indictment did charge 
a criminal offense, and that it  was not necessary to set out further 
the particulars, etc., as  the names of parties, though these particulars 
might be given in evidence on the trial. S. v. Patterson, 70. 

7. In  a n  indictment for larceny, when the property stolen is alleged to be 
the property of A. B., and that  the a'efendant "did feloniously steal, 
take and carry away the said property," this is a sufficient description 
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of the  offense. I t  is not necessary to state that the property stolen 
was then actually in  the possession of the said A. B., or tha t  i t  was 
actually taken out of his possession, the law implying his poss6ssion 
from his ownership. S.  v. Gnlltinoie, 147. 

8. An indictment for stealing a hog is IT ell supported by showing that  the 
defendant stole a shoat. 8. o. Godct .  210. 

9. Where a n  indictment alleges the property stolen to  be the property of 
Elizabeth hloore, and the evidence shows i t  was the property of a 
woman called Betsy IIoore, i t  must be left to the jury to decide 
whether the person so described Tyas known by both names. Ib id .  

10. I n  such an indictment the Christian and surnanle of the party injured, 
if known, must be stated; and the name so stated must be either the 
real name or that by which he is usually k n o ~ ~ n ;  either is sufficient. 
I b i d .  

11. An indictment for highway robbery may charge either that the rob- 
bery was committed i?z the highway or near the highway. 8. v. 
An,thony, 234. 

12. An indictment for highway robbery which charges that the property 
was taken from the persou and against the mill of the owner, feloni- 
ously and T-iolently, i s  sufficient. is'. 2.. Cozcnn. 239. 

13. In an indictment for  altering the mark of a cattle-beast i t  is not neces- 
sary to set forth the original mark ncr in what manner the alteration 
was made. 6 .  c. O'Seal,  251. 

14.  An indictment for trading ~ i t h  a slave in the daytime by selling him 
spirituous liquor must n e g a t i ~ e  an order of the owner or manager a s  
~ e I 1  a s  a delivery for the o r n e r .  8. v. Willer.  2'75. 

15. But a n  indictment for selling sgirituous liquor to a slave in the night- 
t ime need not contain such negation, for the offeilse is complete, 
whether the slave had a v r i t t en  permission from his owner or not. 
I b i d .  

16. Upon conviction on a n  indictment containing several counts, one of 
which is good and the others bad, judgment must be rendered for the 
State upon the good count. I b i d .  

IXFANT. 
Where an infant purchased land and gave his note for the purchase 

money, and af ter  he became of age continued in possession of the 
land and promised to pay the note: Iiclrl, that  this was a confirma- 
tion of the contract by the infant after he became of age, and he and 
his representatives were bound by it. Armfield V .  Tnte,  258. 

JURISDICTION. 
The State can bring an action in  the Superior Court on a bond payable 

to he r~e l f  for a sum Iess than $100. S. a. Garlflncl, 48 .  

JURORS. 
1. I n  forming a jury in  the trial  of a n  indictment for murder the prisoner 

challenged a person, tendered as  a juror, because he n-as not in- 
different for him. To sustain the challenge before the court the  
prisoner offered that person a s  a witness, and, being sworn, he stated 
"that he had formed and expressed an opinion adverse to  the pris- 
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oner, upon rumors which he had heard; but that he  had not heard a 
full statement of the  case, and tha t  his  mind was not so made up 
a s  to prevent the doing of impartial justice to the  prisoner." Held, 
that  upon this evidence the  court might find that  the  juror was in- 
different, and having so found as  a matter of fact, the  Supreme Court 
cannot revise their decision. S. v. Ellington, 61. 

2. On the trial  of a n  indictment against a slave for a capital offense it  is 
good cause of challenge on the  part of the State to one called a s  a 
juror that he is nearly related to  the  owner of the slave, a s  i t  would 
be on the part of the prisoner that  a juror was a near relative of the 
prosecutor. 6. v. Anthony, 235. 

JUSTICES' JURISDICTION. 
1. An account in the following words, to  wit:  "Sold to Samuel G. Wat- 

son, this 6 December, 1844, 153 turkeys a t  $1 a pair . .  . . . .  . $  76 50 
211 chickens a t  1 2 %  cents each . . . . . . . . . . . . . . . . . . . . . . . . .  26.38 

$ 102.88 
Payable in corn a t  $1.60; with sixty days t o  deliver the 

corn in. 
Credit this account fifty shill ings..  . . . . . . . . . . . . . . . . . . . . . . .  5.00 

$ 97.88 
Signed, J. G. \VATSOS, Jx .  

is not a liquidated account within the meaning of our act of As- 
sembly giving jurisdiction to a single justice of liquidated accounts 
above $60 and under $100. Mztlgt'tt v. Watson, 143. 

2. A liquidated account, under this act, means one in which the debt is 
adjusted and the balance stated, without the necessity of having 
recourse to extrinsic evidence. Ibzd.  

3. Where a judgment was rendered in October, 1838, by a magistrate, 
upon a return of the constable on the warrant "Executed," but not 
having the  name of the constable signed to the return: Held, that 
th is  judgment was not toid for the want of the signature of the con- 
stable to the return on the warrant. MtElrath v. Butler, 398. 

4. And fu~ thc l - ,  that  the defendant in that judgment, against whom 
a magistrate, a t  a subsequent time, had rendered judgment upon the 
former judgment, could not be relieved from the last judgment by 
writ  of recorclnl-i ~ i t h o u t  first having the prior judgment reversed. 
Ibid.  

5. A seal is not required to be affixed to a n  attachment or warrant issued 
by a justice in a civil case. Parker  v. Gilreath. 400. 

LEGACIES AND DEVISES. 
1. When a legacy is given to four children by name, and one of them 

dies in the lifetime of the testator, his legacy i s  lapsed and must  go, 
a s  undieposed property, to the next of kin of the  testator. S. v. 
Shannonhouse, 9. 

2. A. had put into the possession of his daughter B. a negro woman 
named P. While in her possession she had two children. A. then 
resumed the possession, and continued i t  to  his death, during which 
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LEGACIES A S D  DEVISES-C'ot1lilzuet1. 
t ime  P. had another child. A. aftern7ards died, and anlong other 
things bequeathed a s  follows: "I give and bequeath t o  m y  daughter 
B, all t he  property 1 have heretofore possessed her with, except 
negro lvoman P., ~ r h i c h  I lend t o  her  during her  life, and  af ter  her  
death the  negro woman P. and  all her  increase to be equally divided 
among my daughter  B.'s children." The executors assented to  t he  
legacy. H e l d  t ha t  a f ter  the  death of B. her  children could no t  re- 
col-er by petition any of' these negroes: first, because a s  to  the  negro 
woman P. the legal estate had res ted  in them, and they might recover 
by action a t  l a x ;  secondly, because a s  to the  issue of P. born before 
t he  testator'; death, they did not pass under the  will to the  children 
of B. Hurdlc 2%. Rcrli1ic.k. 87. 

3. "Increase" in t he  bequest of a female slave nieans only the  increase 
born af ter  t he  testator's death,  unless where upon a n  apparent  in tent  
to  include issue born after t he  making of t he  will, or e r en  tha t  before, 
by any ~ v o r d s  of reference to a period from which the  birth of the  
issue tha t  i s  to pass shall  be counted. Ihid. 

4. A testator devised to  his wife dur ing her  life or widov;hood all his 
estate except ~ v h a t  he should by h is  will o the r s i s e  dispose of. H e  
then gives certain property t o  h is  children, t o  be the i rs  a t  his  de- 
ceaFe. Then comes th is  clause: "Also, a t  the  decease of my wife, I 
give to m y  son G. nlg man  Stephen, and to  ma- son L. my m a n  
Charles. Also I give and bequeath t o  my son L. TT. all m y  lands," 
etc. (on  which he had previously given his  wife a life e s t a l e ) .  ''Also 
unto my son L. TV. I give my two bo)-s Dick and David, with the i r  
mother." Hrltl. t ha t  these negroes did not pass immediately to  L. TV. 
but only in remainder af ter  t he  death or marriage of the  widow. 
Sherrill 2'. E c h a ~ d .  161. 

5. A testator devised "to 1113- grandson J. S., son of S. S., t he  tract  of land 
I n o v  live on, with the reserve and privilege of my son S. S., t he  
father of the  said J., having the full privilege of the  said land and 
all the  profits arising therefrom dur ing his na tura l  life." In  a subse- 
quent clause h e  says: "I fur ther  s ive  and bequeath all my lands tha t  
I am seized and possessed of a t  th is  time, or t he  profits a r i s ing  there- 
f m n ,  to m y  beloved wife dur ing he r  na tura l  life or n-ido~rhood, then 
for it to fall back to said heir  a s  above mentioned." Sullicniz c. Rags- 
dalc. 194. 

6. I$eld, tha t  e r en  if J. S. be the  heir  intended in the  second clause of 
the  u-ill, yet he  could only t ake  the  lands subject to the reservation in 
the first clause of a life estate to h is  father,  and tha t  he could not 
bring a n  action to recover t he  lands in t h e  lifetime of t he  father.  
Ibid. 

7. A testator bequeathed t o  4. B. a s  fo1lon.s: "I give and bequeath unto 
my daughter Elizabeth Coon, dur ing he? naturnl life, a t  t he  end of 
which to t he  only heirs of her  body, one negro girl  named Riah,  th is  
t o  t he  aforementioned to them and the i r  he i rs  forever." Hcld.  t h a t  
a s  th is  disposition, if applied to  land, mould have created a n  estate 
tai l ,  i t  gives t he  absolute property in t he  slave to Elizabeth Coon, 
there being nothing in the  other par ts  of t he  will to  show tha t  t he  
words "heirs of t he  body" meant  "children." Coon v. Rice. 217. 

8. A. by will in 1786 devised to  h i s  son R. a t rac t  of land, and then pro- 
ceeded a s  follows: "And my desire is, if my son R.  die without heir 
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LEGACIES A S D  DEVISES-Continuen?. 
lawfully begotten of his body, for it  to be sold and equally divided 
between his own sisters." Held, that the limitation over was too 
remote, and that estates tail having by the act of 1784 been converted 
into fee-simple estate, the son R. took an absolute estate in  fee simple 
in the land devised. Ho7lotcell v. Kornegay, 261. 

LIMITATIONS, STATUTE OF, ASD PRESUJIPTIOSS. 
1. If in reply to the plea of an executor of the act of 1789, limiting the 

time within which actions shall be brought against executors, etc., 
the plaintiff wishes to avail himself of the proviso in that act that he 
was requested by the executor not to sue, he must state the fact in a 
special replication. Hubbarcl v. Marsh, 204. 

2. Where it  appeared that  pa5ments were indorsed on the bond declared 
upon, subsequently to the death of the testator, but it  did not appear 
by whom, this afforded no evidence that the executor had requested 
delay. Ibid. 

3. A surviving obligor cannot continue or revive the liability of the estate 
of a deceased obligor by partial payments, obtaining indulgence or 
other means, so as  t o  repel the operation of that statute. Ibid. 

4. In an action on a bond for $60, payable to two attorneys for attending 
to a suit, which bond had been due more than twenty years, the de- 
fendants relied upon the presunlption of payment or satisfaction 
under the statute from the lapse of time. To rebut the presumption 
the plaintiff proved that one of the defendants had recently said that 
he had paid one half of the bond and the other half was relinquished 
because the attorney to whom it was payable had neglected to attend 
to the suit. Held, that these declarations were not sufficient to rebut 
the presumption. Henry v. Smith, 348. 

5. A payment made by one of the makers of a promissory note within 
three years will take the debt out of the statute of limitations as  to 
all. Davis 2. Coleman, 421. 

MALIClOCS PROSECUTION. 

1. In an action for malicious prosecution, where probable cause is alleged, 
it  is the duty of the court to  direct the jury that if they find certain 
facts from the evidence, or draw from them certain other inferences 
of fact, there is or is  not probable cause; thus leaving the questions 
of fact to the jury and keeping their effect, in point of reason, for 
the decision of the court as  a matter of law. Beal v. Roberson, 280. 

2. In  an action for a malicious prosecution it  is  sufficient, in order to 
prove the prosecution terminated, to  show that  the plaintiff was 
bound to appear a t  a term of a court to answer a criminal charge, 
that  he did appear and was not rebound. Much more is it  so when 
the solicitor for the State makes an entry on the docket that  he does 
not think the evidence sufficient to convict. Rice v. Ponder, 390. 

3. I t  is not a sufficient defense to an action for a malicious prosecution 
that  the defendant really believed the plaintiff guilty of the crime 
with which he charged him, but he must prove facts and circum- 
stances which would induce a reasonable suspicion of the guilt i n  
the minds of unprejudiced and, a t  least, ordinarily intelligent per- 
sons. Ibid. 
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MALICIOUS PROSECUTIOS-Continued. 
4. If t he  t ru th  of t he  charges made in a libel, when the  libeler has  been 

prosecuted for it, will justify h im in  bringing a n  action for malicious 
prosecution, the  charges ought  to be proved to  be str ict ly t rue  by 
plain and full evidence. Johnson v. Lance, 448. 

1. An executor o r  administrator has  a r ight  to a remedy by peti t ion 
under  the act ,  Rev. Stat., ch. 74, to recover damages for the  over- 
flowing by a millpond of h i s  testator's or intestate's land in  t he  life- 
t ime of such testator or intestate.  Hoiccott v. TVcrrrerz, 20. 

2.  A remedy by petition, under t he  act  of Assembly, Rev. Stat . ,  ch. 74, to 
recover damages for oreiflowing land by a millpond, may  be had 
agains t  the  executors or t he  administrators of the  person ~ h o  com- 
mitted the injury.  Holcc,ott c. Cofficlcl. 24. 

PARTITIOS.  
1. The  ac t  of 1829 (Rev. Stat . ,  ch. 83, sec. 18) for the  parti t ion of slaves 

o r  other personal chattels applies only to  a plain legal tenancy in 
common, and not a t  all t o  a su i t  against  a n  executor for negroes, a s  
par ts  of a legacy t o  t ~ v o  or more persons in common. Amis c.  dnzzs. 
219. 

2. I n  th is  lat ter  case thp rights of t he  claimants cannot be ascertained 
unti l  the  adn~inis t ra t ion  has  been closed or all  the  accounts h a r e  
been taken;  and the  executor i s  proceeded against  i n  his character of 
a trustee for the  legatees. Ibid. 

3 .  The court will not entertain suits  for t he  separate parcels which con- 
s t i tu te  the  mass  or rcsidue of a n  estate, but, in order to avoid a n  
unnecessary multi tude of suits ,  requires tha t  the sui t  should be so 
brought a s  to  t ake  all t he  accounts and distribute t he  whole estate 
by the  decrees tha t  may be made therein.  I b i d .  

PARTNERS.  
1 .  If one partner purchase goods, ostensibly for the firm, but i n  t ru th  for 

himself, t he  firm is bound in  t he  same manner a s  i t  n-ould be if t he  
par tner  had b o r r o ~ e d  money for the  firm and misapplied it. Dickson 
1;. Blexaw7er, 4 .  

2. Where two partners entered into a covenant tha t  one of then] should 
r e c e i ~ e  a salary for managing the  business: Held, t h a t  th is  salary 
must  be paid out of the partnership funds. Wenvt r  v. Cpton, 458. 

PAYMENT. 
To  make specific articles payments,  they must be received a s  payments, 

or by subsequent agreement they mus t  be applied a s  payments. Locke 
v. Sntlrcs, 159. 

PRACTICE AND PLEADING. 
1. The  ac t  of Assembly restraining judges from expressing to t he  jury a n  

opinion a s  to  t he  "fact" of t he  case only applies to  those "facts" 
respecting which the  parties t ake  issue or diqpute, and on which as  
having occurred or not occurred the  imputed liability of the  defend- 
a n t  depends, fJ. c .  Angel, 27. 
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PRACTICE AND PLEADING-Comtinued. 
2. When the Attorney-General, upon an appeal by the defendant on an 

indictment, informs the Court that he has looked into the record and 
that he consents that the venire cle novo prayed for should be granted, 
the Court will, of course, grant the venire cle novo, without examin- 
ing into the errors assigned. S. v. Valentine, 141. 

3. The Supreme Court will take no notice of mistakes by the jury in the 
court below, whether or not they find against the facts or the law. 
S. v. Gallimore. 147. 

4. The jurisdiction of the Supreme Court is  confined to matters of law, 
adjudged by the judge of the court below, and to ascertain what mat- 
ters of law were so adjudged they look to the case stated, which is in 
the nature of a bill of exceptions. Ibid. 

5. Yet upon a motion in arrest of judgment the Supreme Court will look 
into the whole record, and, if they find error, will so decide. Ibid. 

6. In an action of debt upon a bond, where the defendant has pleaded 
several pleas, and, among others, the plea of non est fnctum, and the 
jury find all the pleas in favor of the defendant, this Court is  con- 
cluded by that verdict, and cannot inquire into the instructions of 
the court below as to the other pleas, whether those instructions 
were erroneous or not. Doub e. Houser. 167. 

7. Where the plaintiff, a t  the commencement of a suit, has given surety 
for its prosecution, it  is not competent afterwards for the court, on 
his petition, to allow him to prosecute zn forma pauperis, though the 
defendant objected to the surety and obtained a rule that further 
surety should be given or the suit should be dismissed. Holder 7). 
Jones. 191. 

8. The court ought either to have dismissed the suit, according to the 
rule, or to have made an order on the plaintiff's petition permitting 
him to carry on his action without giving further security. Ibid. 

9. The court could not discharge the first sureties from their responsi- 
bilities without the consent of the defendant. Ibzd. 

10. A plea that the amount claimed by the plaintiff, together with the 
costs then due, had been tendered to him since the commencement of 
the suit is, as a plea, no bar to the plaintiff's action, though the 
money has been paid into court under that  plea. Murray v. Wind- 
ley, 201. 

11. The proper course when no tender has been made before action 
brought is for the defendant to move the court that be may be per- 
mitted t~ pay into court the amount he admits to be due. If the 
plaintiff agrees to receive this amount in full of his claim, the suit 
is a t  an end and the defendant pays the costs. If the plaintiff prefers 
going on to trial, and he does not recover more than the amount so 
admitted, he is liable for the costs incurred subsequently to  the pay- 
ment into court. Ibid. 

12. A special verdirt is  in  itself a verdict of guilty, a s  the facts found in 
it  do or do not constitute in law the offense charged. There i s  noth- 
ing to do on i t  but to enter a judgment thereon for or against the 
accused, unless the court should deem the verdict as  found not to be 
sustained by the evidence, when they may set i t  aside and order a 
venire de novo. S. v. Moore, 228. 



PRACTICE AND PLEADIKG-Conti?zucd. 
13. A judgment on a special verdict leaves the mat ter  of law distinctl! 

open to  review in a higher court. Ibid.  
14. Bu t  when the  court  se ts  aslde a special verdict, a s  they may do, they 

cannot of then~selves  enter  a general  verdict of guilty or not guilty. 
Tha t  must be done by a new jury. Ibid. 

15. If done by t h e  court, i t  is  a mistrial .  Ibid.  
16. A defendant, i n  his exception, must show some error to h is  prejudice; 

otherwise, th is  Court will not set aside the  verdict of t he  jury. 6. z'. 

Cotcan, 239. 
17. There  is  no obligation on a judge to in ter rupt  counsel i n  stating the i r  

conclusions, ei ther of law o r  fact. I t  is  the r ight  and the  duty of t h e  
presiding judge, if counsel s ta te  facts a s  proved, upon which no evi- 
dence has  been given, to correct t he  mistake,  and he  may  do i t  a t  t h e  
nloment or wait till he  charges t he  jury-perhaps the  most appro- 
pr ia te  time. S .  @. O'Seal .  261. 

18. An omission on the  part  of a judge to ins t ruct  the  jury on a particular 
point, if no instruction be asked from h im on tha t  point, is  not  
error.  Ibid. 

19 .  The  plea of not guilty to a n  action of trespass on the  person merel j  
denies tha t  he committed any trespass a t  all. MecrIs v. Cartel'. 273. 

20. If, i n  such a n  action, the defendant ha th  mat ter  of justification, he  
cannot g i ~ e  it in evidence under t he  general issue, but must  plead i t  
specially. I b  KT. 

21. The counr) court has no pone r  to reverse a judgment rendered a t  a 
precedirig term. I:amsour c. I:alicr. 346. 

22, K h e r e  a judge told the jury in his charge tha t  they must  find for one 
of t he  parties unless they believed his witness had conln~itted per- 
jury, the  charge v a s  erroneous, because the  credit  of the  ~v i tnes s  
was a matter for t he  jury, not  for the  court ,  and the  witness might  
have been mistaken, and not guilty of perjury.  8. r .  Tlzon~rs .  381. 

23. This  Court cannot act  upon affidavits offered in the  court below. I t  
is  the province of tha t  court  exclusively to  determine the  facts, and 
the  Supreme Court can only review so much of the  judgment as in- 
volves mat ters  of law strictly. IZhirfchnrdt 7;. Potts.  303. 

24 A defendant n h o  is  sued upou a judgment obtained before a justice 
of the  peace h a s  no right to plead tha t  he  was a n  infant  n h e n  tha t  
judgment n a s  rendered. LuA~cct k r .  I . '<f tr .  422. 

25. A judgment b> a justlee of t he  peace. though not a mat ter  of record, 
determmes, betneen the  p a r t ~ e s ,  then- respective rights in the  mat ter  
of controversv. Neither partv can,  in a subsequent proceeding to 
enforce i t ,  deny or contest the  mat ters  of fact ascertained by it. 
Ibid. 

26 Where  a na r r a l i t  i s  issued against  three,  and returned "Executed," 
and the  judg~nerlt  is against  the "defentlant" in the  singular, and  so 
also is  t he  entry in the  s tay  of execution, and especially mhere th3  
justice who rendered the  judgment n a s  himself a par ty  defendant, i t  
cannot be determined by the  Court against  whom the  judgment really 
n a s .  Thonms v. Holtombe. 445. 
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PROCESSIONISG. 
1. A report of a processioner i s  radically defective which does not state 

with precision the claims of the respective parties so as  to show 
what lines were disputed or how far they were disputed. Hoyle v. 
Wilson, 466. 

2. The important and conclusive effect given by the statute in relation to 
processioning, whereby two inquisitions of the processioner vest an  
absolute title, requires the court 'to view the proceedings with a vigi- 
lant eye, that  no injury may accrue from tolerating an  undue laxity 
in the proceedings. Ib id .  

RECORDARI. 
1. When a recordari, according to the common practice in our State, is 

brought with a view to have a new trial upon the facts, a s  i t  i s  a 
favor, in the nature of an  extension of the power of appeal, i t  must 
be applied for speedily, and any delay, after the earliest period in  the 
party's power to apply, must be accounted for. W e b b  v.  Durham, 
130. 

2. But when the rcco~rlnri i s  used as the foundation for reviewing sum- 
marp convictions, or other proceedings, before inferior tribunals in 
a caxe of false judgment, it is in the nature of a writ of error, and in 
fact always lies as  a matter of right. Ibzd. 

3. Where the recordal-i is to bring up the proceedings in a case of forcible 
entry and detainer, although the plaintiff may have entered no 
traverse before the justice, yet he shall be permitted to assign as 
many errors as  he thinks proper. Ibid. 

REGISTRATION. 

Where the purchaser of a slave has two different places of residence in 
two different counties, the registration of his deed in either of these 
rounties is sufficient. Carter v. Spencer, 14.  

RELIGlOUS SOCIETIES. 
1. Where a conveyance is made to A,,  B., and C. for a certain tract of 

land, as trustees for the Methodist Episcopal Church, a suit  of tres- 
pass quare clausum f reg i t  may be brought by A,, B., and C. against 
the wrong-daers, though they may not have been appointed trustees 
according to our act of Assembly in relation to the appointment of 
trustees by religious congregations. Walker v. Fawcett, 44. 

2. The title is vested in them individually, and they may recover a t  law, 
though in the writ and declaration they style themselves "trustees." 
The latter word may be rejected a s  surplusage. Ib id .  

3. I t  is only when a suit is brought by persons who claim as  "successors" 
that the question arises whether the original bargainors were duly 
chosen the trustees of a religious congregation, and whether the per- 
sons suing were also duly chosen trustees, so a s  to give them legally 
the character of "successors" to the former, and thereby vest in them 
the title to the property, which is necessary to support an  action. 
Ib id .  

ROADS. See Highways. 
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SEDUCTIOS. 
An action by a father for the  seduction of his daughter will not lie when 

the daughter is of full age, and not living in her father's family, but 
in the actual employment of another person, though her father was 
t o  receive par t  of her  wages. XcDaniel v. Edwards. 408. 

SET-OFF. 
1. The plaintiff commenced his action of assumpsit on 3 July, 1846. On 

the 13th, when the court to  which the action was returnable sat, the 
defendant pleaded a s  set-offs certain bonds of the plaintiff's due 3 
July. On these bonds the  defendant had sued out warrants a g a h s t  
the  plaintiff on 7 July and recovered judgments on 10 July, 1846. 
Held, that these bonds could not be introduced as  offsets, because 
they were merged in judgments before the plea pleaded. XizelZ v. 
Xoore, 255. 

2. A set-off must not only be due a t  the commencement of the suit, but 
must continue to  be due in the same form when pleaded. I b ~ d .  

3. A. had collected a sum of money from B., and, being sued for i t  by B. s 
administrator, pleaded only the general issue. Held, that A. could 
not give in evidence that  B. had lived with him and that  the  ex- 
penses of his maintenance amounted to  more than the money col- 
lected. He should have pleaded this a s  a set-off. Donaho v. Wither- 
spoon, 351. 

SHERIFF. 
1. A sheriff is bound to mark on process delivered t o  him the  true day on 

which i t  came to his hands; otherwise, he will forfeit the penfilty of 
$100 imposed by a n  act of Assembly, Rev. Stat., ch. 31, see. 43. Hatha- 
way v. Freeman, 109. 

2. A sheriff to whom a writ  has been delivered, but who goes out of office 
before the return day of the writ ,  has  no power to make the re turn 
on it, and, therefore, is not liable to  amercement for not doing so. 
S. v. Woodside, 296. 

3. I t  is the duty of the sheriff going out of office to deliver all the process 
remaining in his hands t o  his successor. Ibid. 

4. A judgment of an amercement against a sheriff is not conclusive 
against the sureties on his bond. They may show the judgment was 
either fraudulent or improperly obtained against their principal. 
Ibid. 

5. When a sheriff returns that  a writ  came to his hands "too late to exe- 
cute," the writ  having been delivered to him more than ten but less 
than twenty days before the term of the  court, he i s  liable to the 
penalty of $500 prescribed by the statute, Rev. Stat., ch. 109, sec. 18, 
for making a false return. Lemitt  v. Freeman, 317. 

6. The plaintiff sued out a writ  against James Bawles, which was re- 

sustain an action for a false return, as  informers o r  the parties 
grieved. Houser 1;. Hampton, 333. 

7. The ignorance of a sheriff's deputy, who makes a false return, if in  
fact i t  was false, does not excuse the sheriff from the penalty. Ibid. 

8. When a defendant in  a writ  is openly and a t  large in a county, non est 
inventus i s  a false return, and if he cannot be taken elsewhere, the  

Vol. 29-24 369 
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SHERIFF-Continued. 
statute requires that  the sheriff shall go to  his place of residence 
before he  makes that return. Ibid. 

9. If a sheriff who has a mesne process in  his  hands finds the defendant 
and really endeavors to arrest him, and is prevented by any SUE- 
cient cause, or if, after arrest, the defendant is rescued, he should 
return the facts in excuse for not taking the body, and not return 
generally non est inventus, contrary to  the fact. Ibid. 

10. Rescue is  a good return in excuse, and the sheriff may return that  he 
did not take the body because he was kept off by force of arms. Ibid. 

11. The sheriff is  not obliged to summon the power of the county upon 
mesne process. Ibid. 

12. What is a n  excuse to the sheriff for not making an arrest is matter of 
law, after the facts are ascertained. Ibid. 

13. Where a sheriff's bond had been taken in 1838, only three justices of 
the county court being present, and the bond was only for $4,000 
instead of $10,000, as required by law: Held, that these defects were 
cured by Laws 1844-5, which had a retrospective a s  well as a pros- 
pective operation. 8. v. Jones, 359. 

14. A sheriff and his sureties in his official bond are not bound for the col- 
lection of any claim put in his hands for collection, unless, as in  the 
case of constables, the claim be within the jurisdiction of a justice 
of the peace. R. v. Long, 379. 

See Evidence; Execution. 

SLANDER. 
1. Where, in speaking of a trial before a magistrate in which the plain- 

tiff had been a witness, the defendant said that "he ( the plaintiff) 
had sworn falsely," these words import that  the plaintiff had com- 
mitted perjury, and are, in  themselves, actionable. Rhinehardt v. 
Potts, 403. 

2. Where one repeats an oral slander and gives the name of his inform- 
ant, he is justified or not according to the quo animo the charge is  
repeated and propagated. Johnston v. Lance, 448. 

3. In  the case of a written libel, the mention of the name of the author, or 
the general rumor, of the libelous matter will not excuse or justify 
the publication of such, even if the author or the rumor be distinctly 
proved. Ibid. 

4. Where a person charges another with perjury and is  sued in a n  action 
for the defamation, i t  is not sufficient for him to prove simply that  
what the plaintiff swore to was not true, but he must introduce evi- 
dence to convince the jury that  the false oath was taken corruptly. 
Chandler v. Robison, 480. 

STATUTES. 
General Statutes do not bind the sovereign, unless expressly mentioned 

in them. 8. v. Garland, 48. 

TAXES. 
1. Where in an action against the sheriff and his sureties for failing to 

collect the county taxes i t  appeared from the record that  "twenty-two 
justices" were on the bench when the taxes were assessed: Held, 
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TAXES-Con tinued. 
that the court must intend that  these were a majority or the  whole 
of the justices of the county, and therefore the taxes were properIy 
imposed. S. v. Mclntosh, 68. 

2. This is different from the cases in  which the law requires a certain 
number of justices to be present when a tax is imposed, and the 
record does not show that the requisite number was present. Ibid. 

TENANTS I S  COMMON. 
1. When one of two tenants in common of a tract of land is in possession 

of the tract, and his cotenant makes a demand of the whole tract, his 
refusal to comply with that demand i s  not to be considered a s  evi- 
dence of a n  ouster of his cotenant. Meredith v. Andres, 5. 

2. More especially is th is  the case when the demand is made by one pro- 
fessing to  claim under the cotenant, but of whose title the tenant in 
possession knows nothing. Ibid. 

3. Nor, when the person so claiming enters into possession and is turned 
out by a writ  of forcible entry and detainer, can this  be considered a n  
ouster of the  cotenant. Ibid. 

TENANT AT WILL. 
The estate of a tenant a t  will is determined by a demand of possession 

by the  owner, and also by his  own conveyance in fee. Howell v. 
Howell, 496. 

TOWNS. 
1. The commissioners of an incorporated town have n o  right to impose 

any taxes but such a s  are  expressly authorized by the act o f  incor- 
poration. Comrs. v. Means, 406. 

2. A power to enact by-laws, etc., for the good government of the town, 
of itself, confers no right to levy taxes. Ibid. 

TRESPASS. 
1. Where land is subject to entry and has been granted, the action of 

trespass q. c. f .  Zzes, although the land is covered with water. Smith 
v. Ingram, 175. 

2. One who is in the actual or constructive possession of land may recover , 
damages from him who dispossesses him, though not in possession a t  
the  time of the action brought. No ulterior profits or damages can 
be recovered until he regains the possession; and then the law, by 
relation, would adjudge him to  have been in possession from the first 
ouster, and entitle him to damages for all the time the defendants 
wrongfully held the land. Ibid. 

3. In  order to entitle one to maintain trespass quare clausum fregit, 
where he has no occupation of any part of the premises, he must 
show a title in himself from which the law can deduce that, con- 
structively, he has the  possession. Cohoon v. Simmons, 188. 

4. The plea of liberum tenementurn in a n  action of trespass q. c. f admits 
the fact that  the plaintiff was in possession of the close described in 
the declaration, and that the defendant did the  acts complained of, 
raising only the question whether the  close mentioned was the  de- 
fendant s freehold or not. Gilchrist v. McLaughlin. 310. 
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5. A plaintiff may recover damages for a wrongful entry upon his land 

by a disseizor, although he may not have regained possession of his 
land a t  the time of the action brought. Ibid. 

6. Where a tenant claims by a disseizin, ripened into a good title by lapse 
of time, he must show an actual, open, and exclusive possession and 
use of the land as  his own adversely to the title of the demandant. 
I t  must be known to the adverse claimant or be accompanied by 
circumstances of notoriety. Ibid. 

7. Where a person intends to place his fence on a particular line, but 
accidentally places a small part of i t  on land claimed by another, this 
will not be a possession adverse to such claimant. Ib id .  

See Damages. 

TROVER. 
Where the defendant, in consideration of a debt he owed, agreed to let 

the plaintiff have a bed and furniture of the value of $28, but no par- 
ticular bed and furniture were conveyed or delivered, and afterwards 
the defendant refused to deliver any bed and furniture: Held, that  
the action of trover would not lie for the plaintiff. Jones v. Morris, 
370. 

TRUSTS. See Executions. 

USE AND OCCUPATION. 
1 .  In an action for use and occupation, where it  appeared that  one P. had 

leased the premises to the defendant for the year 1844;  that in  the 
latter part of that  year he, with the knowledge and consent of the 
defendant, rented the same to the plaintiff for the year 1845, who 
leased a part of the same premises to the defendant, occupied 
them and held them under the plaintiff: Held, that if this  was a case 
in which attornment was necessary the defendant had attorned, and 
a t  all events was liable to  the plaintiff for the rent. Coobe v. 
Norris, 213. 

2. Held further, that  the defendant having abandoned the premises before 
the end of the year 1845, and no specific contract being proved as  to  
the time he should enjoy them, and the premises being a wharf and 
warehouse in a commercial town, it  was properly left to  the jury 
to  say for what time the parties intended the lease to continue, and 
the court could not nonsuit the plaintiff because his action was 
brought before the expiration of the year. Ibid.  

USURY. 
1. Where an usurious loan is  made to A. a s  the avowed agent and for the 

benefit of B., the declaration must state the loan to have been made 
to B. Jones v, Herndon, 79. 

2. Though in a declaration for usury i t  is  proper that  some day should 
be stated a s  the day of payment of the usurious interest, yet i t  is 
not necessary to set forth the t rue day of payment, inasmuch as  i t  
is  immaterial when the usurious interest was paid, if before the com- 
mencement of the action. Ibid.  

3. I t  is only necessary to set forth truly the time for which the forbear- 
ance was stipulated in the contract of Ioan. Ibid. 
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4. When a person loaned $800 a t  a premium of $80 beyond the lawful 

interest, and afterwards took the defendant's bond for $932.80, being 
the principal and interest on the $800 loaned and the premium of 
$80, and he  also gave a separate note for $93, and the declaration in 
a qui tam. action alleged that  this $93 was for the usurious interest 
on a loan of $932.80 cents: Held, that  the evidence did not correspond 
with the declaration, as  the usurious interest received was for the 
loan of $800. Pipkin v. Bond, 118. 

5. Where the contract for the loan of money is  made in Georgia, it will 
bear Georgia interest, though the note for the amount loaned be 
executed i n  this State. Davis v. Coleman, 424. 

VENDOR AND VENDEE. 
1. The circumstance that the vendor was informed, before the completion 

of the contract, that the vendee intended the place as  a residence for 
his kept mistress does not vitiate the contract. Armfield v. Tate, 258. 

2. The law annexes no condition that the title deeds shall be given before 
a suit can be commenced on a note given for the purchase money. 
Ibid. 

WARRANTY. 
An implied warranty cannot extend to defects which are  visible and alike 

within the knowledge of the vendee and the vendor, or when the 
sources of information are  alike open and accessible to each party. 
Hudgins v. Perry, 102. ' 

WIDOW 
Where a testator dies, having made no provision by his will for h i s  wife, 

and that wife is a lunatic under the care of a committee, she cannot 
claim by petition any portion of the testator's estate, because she is 
incapable, from want of reason, of dissenting herself, and her com- 
mittee has no authority by law to enter a dissent in her behalf. Lewis 
v. Lewis. 72. 




