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CASES A T  LAW 

ARGUED AND DETEBMINED 

IN THE 

SUPREME C O U R T  

NORTH CAROLINA 

DECEMBER TERM, 1844 

JAMES H. QUIETT. A D ~ I I K ~ S ~ R A T O R  OF J. H. STQVELIE, v. JOHN BOON, 
ADXINISTBATOR. 

The court in  which a suit is pending has the exclusive discretionary power 
of permitting amendments in the process and pleadings, and no appeal 
lies from the exercise of such power. 

APPEAL from an interlocutory order, a t  Fall  Term, 1844, of BURKE; 
Battle, J .  

The writ in this case was returned to Burke, a t  Spring Term, 1842, 
and required the defendants to answer the plaintiff as administrator, 
etc., "of a plea of trespass on the case to plaintiff's damage $1,500." 
At Fall  Term, 1844, the following record appears: '(The defendants 
appeared by their attorneys, and by leave of court entered the fol- 
lowing pleas : general issue, statute of limitations, payment and set- 
off, accord and satisfaction, fully administered," etc. Whereupon, on 
motion of the plaintiff's counsel and by leave of court, the following 
amendment TTas made, 011 the plaintiff paying all the costs up to this 
term: ('On motion of the plaintiff's attorney, i t  is ordered by 
the court that  the writ in this case be anlended to the name of the (10) 
State of North Carolina to the use of James H. Quictt, adminis- 
trator, etc., against (tlie defendants), alld alter damages so as to meet 
sheriff's bond of 1837, riz., to render the sum of £5,000 to plaintiff's 
damage, for breach assigned, $1,500." 

The defe~ldant's counsel objected to tlie ameiidment upon the ground 
that if the action was changed the plea of the statute of limitatioiis 
would not avail then1 in defenrc, as it would do if tlie action were to 
remain as it now was, or if the plaintiff slionld be put to coinmcnce a 
new suit. 

From the order to amend the defendant prayed an appeal to the 
Supreme Court, which was granted. 
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IR T H E  S E P R E M E  COCRT. [27 

Avery for plaintiff. 
II. W. Miller for defendant. 

NASH, J. The writ i n  this cause was originally filled up  in  case, 
and returned to Burke Superior Court of law, a t  Spring Term, 1842. 
The cause was continued until Fa l l  Term, 1844, when, on motion of 
the plaintiff by his  counsel, he was permitted to amend his  writ by 
changing i t  from case to debt. The  defendant complains of this 
amendment and appeals to this Court for  the purpose of having i t  
sel aside. 

I t  is very o b ~ i o u s  from the phraseology of our act of amendment, 
that  the power of a court, where a cause is pending, to make amend- 
ments, is  a discretionary one. The  words are "The court i n  which 
any action shall be pending shall have power to amend any process, 
pleading, or  proceeding in  such action, either i n  form or substance, for 
the furtherance of justice, on such terms as shall be just, a t  any time 
before final judgment rendered thereon." Rev. St., ch. 3, sec. 1. It is  
difficult to conceive words more conlprehensive or more expressive of 
the grant of a power to be exercised a t  the discretion of those to whom 
i t  is granted. Many cases have been in this Court upon the subject 
of aniendn~ents, and i t  has unifornlly been decided that  the court before 

whom the cause was pending might, in the language of the act 
(11) of 1790, amend anything a t  any time. I n  McClure v. Burton, 

4 N.  C., 84, the writ was amended by striking out some of the 
defendants. I n  Grandy c.  Sazclyer, 9 N. C., 61, the writ was amended 
by striking out some of the plaintiffs and inserting others. In Davis 
1%. B I Y ~ S ,  4 N. C., 111, a n  amendment was made eren after a special 
demurrer was filed. The last case on this subject i n  this Court was 
Green c. Deberr!/, 24 N. C., 344. I t  was an action of detinue, orig- 
inally brought in the narne of Green alone. The  writ was returned to 
Spring Term, 1840, of h lontgor~~ery  Superior Court. A t  the succeed- 
ing Fall  Term the pleadings  ere niadr up, and a t  the'Fall Term, 1842, 
the plaintiff, on his motion, was permitted to amend his writ by insert- 
ing the nnrnes of the other plaintiffs. From the order allowing this 
amendment the defendant was perinitted to appeal to this Court, when 
the order below was affirmed. The Court in rendering their judgment 
sap that  the words of section 1, rhapter 3, Revised Statutes, "confer 
plenary authority, while a cause is to make any and erery 
amendment, upon such tenns as shall seem just to that court." I n  
delirering the opinion of the Court the Chkf  Justice obserres: "It has 
been very often mentioned by us that  thiq Court would not undertake 
to revise a n  order, made in  the escrcise of a discretion of the Superior 
Court"; arid in S. I?. Lnmon, 10 S. C., 133, the Court expressly say 
that no appeal lies from an  act donr 1)y a Superior Court in the eser- 

16 



IT. C.1 DECEMBER TERM,  1844. 

cise of a legal divretion. That  this is  the exercise of a discretionary 
power is evident from the act itself and the various decisioils nhich hare  
been made under it and the act of 1790, whish are before referred to. 

Whether, in this particular caqe, the power has been judiciously 
exercised is  riot for uq to say. His  Honor below thought it a case calling 
for hiq interfcrence. The lam pare him the power to grant the 
aiinendrnent, and he has done so, upon the t e r m  he thought (12) 
just. 

PER Cunf.<nr. Afirlried. 

Ci ted:  Bag ley  1 % .  STTood, 34 N. C., 91 ; F r ~ c m a n  I > .  X o r r i s ,  44 K. C., 
288; Phil l ipsr  2.. Higclon, ib., 382; Pendleton L > .  Pendleton,  47 K. C., 
136; Lane  2.. R. R., 50 S. C., 26. 

NATHANIEL GALLOWAY, ADXINISTR.~TOR, v. MOSES McKEITHEN. 

1. A court has a right to amend the records of any preceding term by insert- 
ing what had been omitted either by the act of the court or the clerk. 

2. A record, so amended, stands as if it had never been defective, or as if the 
entries had been made at the proper term. 

3. The records of a court, upon matters within its jurisdiction, when offered 
in evidence, cannot be impugned by counter evidence. 

APPEAL from an  interlocutory order, a t  Fall  Term, 1844, of BRUNS- 
WICK ; Bai ley ,  J .  

A t  March Term, 1837, of Brunswick County Court administration 
on the estate of J. Corbitt, deceased, was granted to the plaintiff, 
n'athaniel Galloway. John McKeithen, who opposed it, took an ap- 
peal to the Superior Court. At  June  Term, 1837, it was ordered that  
the administration should be granted to the said Nathaniel Gallowav 
and his wife, Peiiina, on their giving bond in the penalty of $8,000; 
and that a writ of procedendo issue to the county court to carry this 
order into effect. 

The  writ was accordingly issued; and the records of the June  Term, 
1837, of the county court show, in their present form, that  the letters 
of administration were ordered and a bond taken in obedience to the 
writ of procedendo. On 5 December, 1838, the plaintiffs issued their 
writ i n  this case in detinue against the defendants, returnable to Spring 
Term, 1839, to recover a slave, the property of the intestate, 
detained by the defendant subsequent to the death of the in- (13) 
testate. T o  this action the defendant pleaded non detinet.  On 
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trial at  Fall Term, 1844, the defendant objected to the plaintiffs' 
recovery, because, as he alleged, they were uot the adtr~iriistrators of 
Corbitt at  the date of the writ. The defendant, ill support of this 
objection, produced in evidence the records of the county court of 
Brui~swick at December Terni, 1842, in which it is stated that the said 
county court, at June Term, 1837, omitted to coinply with the writ of 
proccder~do which issued to it from the Superior Court by exteriding 
the record; arid, on motion, it is then ordered by the court that letters 
of administration issue to the plaintiffs and a bond be taken nunc pro 
tunc,  with R. Langdon and Samuel Galloway as sureties; and that the 
letters and bond should have relation and bear date as of June Term, 
1837. Tlie judge thereupon nonsuited the plaintiffs, and they appealed. 

S t range  for plaintif fs.  
IT'. W i n s l o w  for defendants.  

DAXIEL, J. We think that the judge erred iri nor~suitirig the plain- 
tiffs. The county court of Brunswick, at  December Session, 1842, had 
a right to anlend any omission in the record of the same court which 
had taken place at  June Term, 1837, by the act of the court or the 
clerk; arid when the record was thus amended it stood as if i t  had never 
been defective, or as if all the entries had been made and completed 
at the June Session of 1837; for the affidavits, motions, and orders 
which were made at  December Session, 1842 were not and ought not 
to hare been ir~corporated in the amended record of the session of 
June, 1837. They were 110 part of it. B r i g h t  2,.  S u g g ,  15 N .  C., 492; 
S .  C .  Roberts ,  19 X. C., 540. I t  appears by the transcript that the 
county court, at their June Session in 1837, did take an administration 
bond of the plaiiitiffs in the penalty of $8,000 with sureties approved 

by the said court. We think that the record of the June Session, 
(14) in 1837, of the county court did show that the plaintiffs were 

appointed, gave bond, and qualified as administrators of J. Cor- 
bitt at  that term. 

The records of a court upon matters within its jurisdiction, when 
offered in evidence, cannot be impugned by counter-evidence. R e i d  v. 
K e l l y ,  12 N.  C, 313. 

The nonsuit must be wt aside and a new trial awarded. 
PER CURIAM. Judgment accordingly. 

Cited:  Jon,es C.  Lezois, 30 N.  C., 72; Bngley  21. W o o d ,  34 N.  C., 91; 
Phil l ipse  v. H i g d o n ,  44 N.  C., 382; Marshal l  c. Fisher ,  46 N .  C., 116; 
Pendleton v. Pendle ton ,  47 N.  C., 137; Is ler  v. M u r p h y ,  71 N.  C., 438; 
Wa17 v. Covington,  83 N. C., 146. 
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DANIEL WILLIS v. DAVID LEWIS, EXE~VTOR OF R. M. LEWIS, DECEASED. 

An appeal does not lie from an order of the county court appointing a guard- 
ian to a lunatic or idiot. 

APPEAL from BLADEK, Fall  Term, 1844; Bailey ,  J .  
The record in this case, taken in  connection with the statement made 

by the presiding judge, shows that  at March Term, 1844, of Bladen 
County Court a petition was filed by tlie plaintiff, suggesting to the 
court that  Martha Lewis was a lunatic and was wasting her property, 
and calling upon the court to issue a writ de lunatico inquirendo.  The 
prayer of the petition was granted, and a writ issued to the sheriff, 
and a t  August Term following was returned, together with the inquest 
of the jury. The jury found that  Martha Lewis was a lunatic, and 
a t  the same term the plaintiff was by the court appointed her guardian. 
From this order the defendant, as the executor of Richard Lewis, 
prayed an  appeal to the Superior Court, which was granted; and in 
the Superior Court, on tlie motion of the plaintiff, through his counsel, 
the appeal was dismissed, and the defendant appealed to the Supreme 
Court. 

S t range ,  W .  W i n s l o w ,  and  Reid for plaintif f .  
X o  coz~nsel for defendant .  

KASII, J. The only question before us is, H a s  the defendant a right 
to appeal? The act granting appeals from the county to the Superior 
Court, Rev. Stat., ch. 4, sec. 1, provides: "When any person, plaintiff 
or defendant, or  who shall be interested, shall be dissatisfied with the 
sentence, judgment, or decree of any county court, he may appeal," 
etc. This  section evidently refers to cases of suits or actions in  court 
where there are adrersary claims. This is not such a case. The  
county court is notified, which may be done by any one, that  within 
their jurisdiction is one of those unfortunate individuals whose situa- 
tion demanded the care arid attention of the court, and, in the dis- 
charge of a humane duty imposed upon them by law, upon being satis- 
fied, i n  a legal manner, that  the fact was so, they appointed a guardian. 
This case, then, is not provided for in this section; but if i t  were, the 
defendant has not brought Eimself within its provisions. H e  is neither 
a plaintiff nor a defendant, nor has he shown that  he has any interest 
in the matter whatever. No connection is shown between him or his 
intestate and Martha Lewis, nor does i t  appear in what manner the 
appointment of a guardian to her concerns him. For  aught that  is 
disclosed to us, he is  a mere intermeddler who has officiously stepped 
forward to stop the action of the court. The  second section of the act 
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.extends to cases which are mostly e x  parte,  but in which others may have 
an interest, and to which they may become parties if they please. The 
first clause applies to the appointment of guardians of infants. Luna- 
tics and idiots are not included in this or any other clause of this section. 
Nor  is  there any provision in the act concerning idiots and lunatics for 
an  appeal by any one from the c o u ~ ~ t y  to the Superior Courts. But in 
the case of the appointment or removal of guardians to infants the law 
does not give the right of appeal indiscriininately to any arid every one 

who may think proper to ask it,  but extends i t  only to those who 
(16)  may be injured or aggrieved by the order. I n  this case there is 

no pretense set up  that  the defendant was injured or aggrieved by 
the order appointing the guardian. As the section under consideration 
embraces a class of cases which are in  their nature mostly en: parte,  and 
enumerates specially those in  which parties not appearing on the record 
may have an  interest and in which an  appeal is  granted, and as  the 
appointment of a guardian in  lunacy is not among the enumerated cases, 
we hold that  in this case no appeal lay by any one. 

PER CURIAM. No error. 

Cited: Ray v. Ray, 33 N. C., 358. 

LEWIS BRIGGS v. JOHN J. EVANS. 

1. A father can maintain either an action on the case or an action of trespass 
for the seduction of his daughter living with him or being under his 
control. 

2. Nor, where pregnancy is a consequence of the seduction, is i t  necessary for 
the father to wait till the birth of the child to entitle him to full 
damages. 

3. An actual contract for services between the father and his daughter, though 
she be of age, is not required to be proved. I t  is presumed from any, 
the slightest, services rendered by her in the family. 

4. The action rests upon the assumed relation of master and servant, and not 
upon that of father and child. 

APPEAL from YANCEY Fa l l  Term, 1844; Bat t l e ,  J. 
This was an  action on the case for the seduction of the plaintiff's 

daughter. F o r  the plaintiff i t  was proved by his daughter that  she was 
seduced by the defendant some time in  the month of September, 1841; 
that  pregnancy was the consequence of this seduction, and that  on 11 
J u n e  following she bore a child; that  a t  the time of the seduction she 
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. 
was living nit11 her  fa ther  and perfonlling serrice in  his family, 
and continued to do so un t i l  the Xaic l i  I'olloning, \illell she left (17)  
her  father 's house a d  \vent to live n i t l i  her prandliiother; tha t  
she remained with her  grandmother  unt i l  some t ime af ter  tlie b i r th  of 
her  child, n h e n  she returned to live ill licr fathcr 's fariiily: tha t  about 
fire o r  six weeks a f te r  she becarile prcgria~it licr health was sonlen.hat 
impaired in  coi lseque~~ce thereof, and  she became less able to perform the 
services usually required of her, and  that  just before she left her father's 
family she became altogether unable to discharge some of these serrices, 
though the  lighter ones, such as  lrnitting, etc., she could perform a s  well 
a s  usual. She  fur ther  testified tha t  she becanie d l  years of age i n  S o -  
T-ember, 1841. T h e  n r i t  was issued 0 1  l \ farcl~,  1842. 

T h e  court instructed t h e  ju ry  that  before the daughter  became of age 
the action might  be sustained by the  fa ther  i n  his  paternal  character fo r  
the loss of the  services of the daughter,  and tha t  af ter  she became of full  
age i t  l i ~ u s t  be sustained i n  the character of master  fo r  the loss of the 
services of h i s  se rvan t ;  tha t  i n  this  action the loss of some serr ice must 
be p r o w d  i n  order  to entitle the plaintiff to recover a n y  danlages a t  a l l ;  
hut if the  evidence satisfied them of the  loss of a n v  s e r ~ i c e s  of the daueh-  - 
ter, as  daughter  o r  s e r ~ a n t ,  i n  consequence of the  defendant's act of 
seduction, then they might  take into their  collsideration t h e  anguish and  
disgrace brought upon the plaintiff and  h i s  family, i n  order to enhance 
the  damages. 

T h e  jury found a rerdict  f o r  the plaintiff. T h e  defendant morcd for  
a new tr ia l  (1) Becauqe the  action ought to h a r e  been trespass c i  et 
armis, a n d  not case ; ( 2 )  Because the action could not be ~naiiitailied be- 
fore the bir th  of the chi ld:  (3) Becau,e the action could not be main- 
tained without l ~ r o o f  of a n  actual contract fo r  services af ter  the dauchter  

L 

becanie of age. T h e  court overruled al l  the objectio~is bcranse it  deemed 
them unfounded i n  law, and  the  last f o r  the add i t io i~a l  rea.011 . 
tha t  i t  had not been so co~itciided f o r  i n  tlip a r p ~ r i i e n t  of the de- (18)  
fendant 's couiisel, aud  110 5pecific instructions to that  effect had 
been prayed. 

Judgiue~i t  be i i~g  rendered for  tlie plailltiff, the d e f e ~ ~ d a r l t  appealed to 
the S u p r e n ~ e  Court.  

Fmncis  for p l a i n t i f .  
S o  c o ~ c n s e l  fos defendants. 

SASH, J. Three objections irerc urged before the Superior  Court.  
T h e  $?.st because the action ought to h a r e  been trespaqs and  not case; the 
second because the action could not be sustained before the bir th  of the 
chi ld;  and, t h ~ ~ d l y ,  bccausc the action could not be sustaiilcd without 
proof of mi actual contract fo r  scrl-ices af ter  tlie daughter  becamc of nre. 

2 1 
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These objections were overruled by the presiding judge, and me think 
very properly. 

I t  is unnecessary to point out the distinguishing marks between the 
actions of trespass and case, and the necessity, in ordinary cases, of 
adopting the form of action appropriate to the cause of complaint. I t  
is admitted by text-writers, and decided in many cases, that the plaintiff 
in an action for seduction may adopt either form, at his option. H e  may 
either bring tiespass for the direct injury, laying it with a per p o d  
serv i t ium amisi t ,  or in case for the consequential damage. 3 Stephens 
N. P., 2351, 2354. That trespass may be brought is shown by the cases 
of W o o d u w d  v. W a l t o n ,  2 N .  R., 476; 2'zdledge 7>.  Il'ade, 3 Wilson, 18- 
and that case mar, by Dean  7,. Peel,  3 East, 43; V e u u i t t  7>. P r i m e ,  21 
Wend., 79; M a r t i n  v. Pa?jne, 9 Johils., 387; Spe igh t  v. Olicera,  3 Stark.. 
435, by Abbot t ,  C .  J.; Hol loway  7%. Abel l ,  32 Eng. Corn. L., 615, and by 
many other cases. I n  Chamberlain  1,.  EZazelwood, 7 DQW. Par.  cases, 

cited in 3 Stephens N. P., 2353, Mr. Baron  Parker  declares that. 
(20) although there may have been no direct adjudication on the sub- 

ject, it had been the constant practice with pleaders to declare it 
either way. These authorities abundantly show that the action was 
properly brought in case. 

The second exception is equally as untenable as the first. I t  assumes 
that the only coilsequential injury to the father of which he has a right 
to con~plain consists in  the loss of the services of his daughter and the 
expenses he may incur during her confinement. This certainly is not so. 
I f  it were so, and pregnancy did not result from the seduction, the father 
would have no action. A11 the authorities show that the relation be- 
tween master and servant between the parent and the child is but a fig- 
ment of the law, to open to him the door for the redress of his injury. 
I t  is the substratum on which the action is built. The actual damage 
which he has sustained in many if not most cases exists only in the 
humanity of the law which seeks to vindicate his outraged feelings. He  
comes into the court as a master; he goes before the jury as a father. 
He  must, indeed, show that his child stood to him in the relation of a 
servant; and i t  matters not how trivial the services she rendered, though 
i t  may hare consisted but in pouring out his tea, he is entitled to his 
action. C a r r  v. Clark ,  2 Chitty, 261; M a n n  v. Rarre t t ,  6 Esp., 23. So 
it has been decided that the father need not show any actual service ren- 
dered if at the time of the seduction she lived with her father or is under 
his control. M a u n d e r  v. h'un, M .  and M., 323, cited 3 Stephens N. P.: 
Mann v. Rarre t t ,  and Hol loway  v. Abell .  Upon this objection, however, 
there is an express authority that the father can maintain the action 
before the confinement of his daughter, even though he has turned her 
out of doors, per Lord  D e n m a n  in Joseph  v. Cowen ,  cited 2 Steph. PIT. P.. 
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%:3,j4, alld lio,,coc~ 011 EI-., 4x3. Botll, t h e ~ ~ .  ~ p o l ~  authori ty  and reason 
tlie objcctiori canllot LP silstai~led. 

S o  ~ ~ e i t l i e r  rail tlir third.  I n  I I O  cnbe is an actual  coutract between the 
fa thcr  a11d the  dauglitcr llecessar? to  ~ ~ l a i n t a i l i  the action. Refore the 
cllild attailis tlic age of 21  year> the law gives the fatlicr clorniriion oyer 
hcr, a l ~ d ,  a f t r r .  the li~rr presunies thc contract w l m ~  the daughter  
is io situated a- to I - P I I ~ E ~  s~r\-ico. to the i'atli('~ o r  i~ u ~ i d e r  his  (21)  
control: and  th i s  it  does for  thc  niscst and ~ l ios t  be~le ro le~ l t  of 
purposes: to p r e w - I  e hi* dornestic pcacc by guarding from the spoiler 
the purity and ilmocerlcc of his child. I f  this x c r e  not so 111 those cases 
\r here tho degradatiou ~voulcl ca r ry  tlie largest por t io~ l  of allguis11 and 
distress the u l i f o r t u ~ ~ : ~ t e  parciit \ \ o d d  be ni t l iout  redrcas if 111s daughter  
n e r c  o i e r  d l  ycar i  of age. T h a t  the la\\ is  ~ o t  as  tllc defendant co~i -  
t m d s  i, sllon 11 by 111:111y (if the caws cited upon tlic otlicr poi~l ts .  T o  
these w a y  b:, added Eent~ct 1 .  Alcot, 2 Ter111, 1 6 6 ;  -\-((lro/sot~ r .  Str y 1 , ~ t  
1 0  Johlli . ,  115, and  Xo~qcttc r .  Ua1t es, 4 Con. ,  417. 111 this case the 
daughter  l i ~ c d  ill her  father 's  house at t h e  t ime of the seduction, under 
11ii: control and in the y)erformnrice of actual sn.1 ices. 

H e r e  thi, opinion liiiglit bc closed but fo r  ariotller par t  of tllc charge. 
Tlie l ~ r e s i d i r ~ g  judge told tlie ju ry  that  before the daughter  came of 

age the  ac t io~i  riiiglit be sustained ill his patcrlial cliarartcr for  the loss 
of her  s c ~ ~ i c e s ,  and a f te r  she became of ful l  age i t  :~lig!lt he sustsirjed 
b r  11i11l as  rnaitcr. f o r  ccr\iccs lozt. Tlie distinction 1s new to us. R e  
h a r e  been able to find no case in x-liicl~ it  is recogi~ized. 011 the con- 
t ra ry ,  the  whole history of tlic action clearly shows that  it rests upon 
the  assuitlcd o r  actual rel:~tio~i of ~ n a s t c r  and ser.r.ant, and tliat a s  ~ w l l  
before the  d i~ugl l t r r  h a s  attaiilcd 21 a s  af ter .  We noticc this par t  of the 
charge. not because it  a t  all  ellters into tlie decision of this  case a; pre- 
sented to us by  the parties, but because n e  a r e  not ~7i l l i i lg  it  should be 
w p ~ j c s e d  n e  acquiesce i n  i ts  correctnes.  T h e  d e f e n d s ~ ~ t  did not except 
to i t ,  alld i n  R r ~ c g  1 . .  Kirrg ,  20 S .  C., 166, tile C'ourt s a y :  "Tlie rule of 
this ('ourt is to regard as  nearly as we c3l1 the casc niade by tlie judge 
i n  the light of a hill of eacyitiorls fo r  specified error,," arid nolie others 
a l t  co~lsidered Lere ~ l i ~ l e s .  t h ~ y  appear  np011 the r w o r d  *trictly so called. 
The only way ill nhicl i  i t  could 11:1\e bee11 i u r p o ~ t ~ n t  ill t h i i  C:IW \ \ a>  a9 
it might  l ia \e  :~ffectcd t l ~ r  da~li::gc< ; aild tlic defendmrt'i ]rot excsel)ti~lg is 
s t rong evidence tliat i t  did not nffcrt l~i i l i  injuriou4;.. 

R e  see IIO rxrror in thc op i~ l ic~n  P C  the presidilrp jii t lp ill the ( 2 2 )  
points excepted to. 

PER CVRIAAI. S o  error .  

( ' i f e d  Kilil~c,!~ 1 I ,cl l lyl~c~tiolc~,  h 9  X. C., 269; S i l ~ d c i  I .  S r x e l l ,  139 
S. C., 615, 616. 
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DES ON DEMISE OF MILES McLEAN V. ABRAHAM PAUL. 

1. Where the execution of a justice of the peace is on the same paper with the 
judgment, i t  must be considered as  referring to the judgment, and is 
made certain a s  to  the  debt, interest, and costs, and the person who 
recovered the same. 

2. Where the levy of a justice's execution was "on 450 acres of land adjoining 
the  lands of A. B., and C. (mentioning their names," the court can see 
no objection to  the levy on its face, and without further evidence can- 
not say that the land was not sufficiently identified, a s  our act of As- 
sembly requires. 

3. I t  is not competent, on the trial of a n  action of ejectment, for a party who 
claims under a levy made by virtue of a justice's execution to prove by 
par01 that  due notice had been given of such levy by the constable, as  
required by Act of Assembly. 

4. The awarding of the venclztio?~~ exponns, or order of sale, by the  rounty 
court, imports that notice has been duly given to  the defendant, unless 
the  contrary clearly appear. Especially is tha t  the case when the 
court expressly declare that  notice has been given. 

h p ~ h r ,  from ROBESON Fall  Term, 1844; B a i l ~ y ,  J .  
The lessor of the plaintiff clainicd the land sued for as a parchaser at 

a sale made by the sheriff under several executioiis issued from the county 
court of Robeson. The plaintiff produced the sheriff's deed and copies 
of the records of the judgments and executions under which thc sale was 
made. From them i t  appeared that the defendant confessed four several 

judgnierits before a justice of the peace in favor of the lessor of 
(23) the plaiiitiff, on  10 Noveniber, 1841. On each of thein a fieri 

fuitrs was issued 13 Korember, on each of wliicli a lery was in- 
dorsed by one John McLean, a constable, in the following words: "This 
day levied on the legal arid equitable interest of Abraham Pau l  to 450 
acres of land, more or less, in Robeson County, adjoining the lands of 
Giles S. McLean, Dugald McCallum, John &Lean, arid others, to satisfy 
the above judg-n~ent, this 13 iYoveniber, 1841. To the best of my knowl- 
edge, there are no goods or chattels of the defendant." One of the execn- 
tions was in the a ords followirig : 

"To an!! lawful of icer:  You are hereby coinmarided to execute and 
sell as much of the gcods and chattels of the defendant as will satisfy 
the abow judgment for debts and costs. For  the want of such, levy on 
the lands and te~~criierits as much as will be sufficient to satisfy the above 
judgment and the costs." 

The others were substantially the same, though l c ~ s  formal ere11 than 
the above. 

24 
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T h e  recorda tlleil sho~ved that  a t  the court which sat 011 the four th  
X o n d a y  of N o ~ e r u b e r ,  1841, J o h ~  NcLean,  the constable, returned the 
judgr~leiltj, executions, and  l e ~  iea aforesaid ; and  thereupon f o l l o ~ s  this 
entry i n  each caqe : 

"Due and legal notice h a r i ~ ~ g  been g i ~ e l i  to the  dcfeiidaut, 011 motion 
it  is ordered by tlie court that  the j u d g l ~ ~ e n t  of the justice of the peace 
be affirmed with coqts; and  it  is fu r ther  ordered tha t  a writ of rend i t i on i  
exponas issue to sell the  land leried oil to satisfy the plaintiff's said debt. 
interest, and costs." 

I11 each record is  also set for th a writtell ilotice purport ing to  be a 
copy of a notice by the coi~stable to Abrallanl P a u l ,  dittcd 13  Korember 
1811, t h a t  he had  that  d a y  made a l e r y  on his 1a11d as  described above: 
and t h a t  he intended to return the same to the next county court, as  
aforesaid, f o r  the purpose of obtaining ail order to sell the said 
land, when a n d   here the  defendant might  attend. B u t  it  did not (24)  
appear  upon the  notice i n  n l ia t  case o r  a t  whose suit the judg- 
ment a n d  execution were, and  the  notice was i i ~  the llaille of the coil- 
stable. 

The defendant objected that  the  executiolls issued by the justice of tho 
peace were i n f o r ~ n a l  and  insufficient, and  tha t  the  lcries were also ro id  
because t h e -  did not corlfornl to the statute ; and 11c liken ise objected tha t  
i t  did not slifficier~tly appear  that  the dtfeild:ult h a d  file d a j s  notice, as  
prescribed i n  the  a c t ;  and  thereupon the plaititiff' off'ered the said J o h n  
&Lean as  a witness, to p rore  that  he did give the defendant nctice iu 
each case, f o r  more t h a n  fire days, of the levy and  of t h e  term of the 
court to  which i t  would be returned. This  eridence was objected to  by 
tlie defendant, hut  m s  received by tlie court. 

T h e  jury under  the directions of the court found  for  the pluiiltiff, and 
f rom the  judgnlent tliercon the defendant appealed. 

D. R e i d  for p l a i n t i f .  
S o  tounsel in tlliv Cour t  for d r f endun t .  

RUFFIS, C. J. I t  is sufficient f o r  the purposes of the plaintiff i n  this 
suit if a n y  one of the sex era1 proceedings will sustain the  sale. Cer- 
t a i i ~ l y  the process and  proceedings a re  T ery  informal, as, indeed, almost 
all  the  acts of inagi i t ratei  out of court arid of their  officer9 are. I t  has  
been found indispensable to shon them great indulqelice hi ther to;  arid 
we a r e  bound by the precedents. I t  is  plain tha t  the exemtion n a s  on 
the same paper nit11 the jndgmcnt, and  by reference to it  i t  is made cer- 
ta in as  to the debt, ilitereqt, and  costq, and the person n h o  recovered the 
sarnc. T h e  case. therefore, fall. u p o ~ ~  those points x i t h i n  thoie of F o p  
st;the 2%. Aq~jlL,es, 9 N. C., 54, and Gorernor  2%. I jn i lry ,  10 S. C., 463. 
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We see no objectiol~ to the l e ~ y  upon its face, as without further eri- 
derice we cannot undertake to say that the land is  not sufficiently identi- 
fied by the description, or  that  there were any other nlearis by which i t  
could have been more perfectly identified, as by water-courscs, if i t  laid 

on any, or the like. 

(28)  The Court is of opinion that  i t  was not coiiipetent to prove by 
p r o 1  on the trial of the ejectnielit that  notict had been given to 

the defendant by the constable. Such evidence the o p p o s i t q a r t y  ought: 
of course, to hare  the right of answering by coliflictii~g evidence; aiid 
thus the obligatioil of the judgment of a court would depend, riot 011 its 
own terms or the authority of those who gare  it, but on the credit gireri 
to the testinioiiy of witnesses as to the proceedings in  the cause. 

We think, however, that the evidence of the witness was uiinecessary 
and that  the objection was untenable, to which the evidence was to apply. 
We h a ~ e  lately in Burbe c. Ell iot t ,  26 S. C., 355, had occasion to con- 
sider this question, and we then gaye it as our opinion, that  the render- 
iug of the judgment imports that  notice has been duly given to the de- 
fendant, unless, indeed, the contrary clearly appear. But  in this case 
the court expressly declare upon the record that  due notice was given, 
and that  precludes all contradiction, or, indeed, inquiry into the matter. 
The judginent n~us t ,  therefore, be 

PER CCKIAM. Affirmed. 

( ' i ted: Grier v. Rhyne ,  67 5. C., 340; Farrior u. Iloustolz, 100 N. C., 
3'73; Perry I - .  Scott,  109 K. C., 384. 

THE STATE ox THE RELATIOX OF JOHN WOODS V. WILLIAM FULLER. 

1 .  A sale of a chattel at the common law vested a title in the purchaser with- 
out a delivery. 

2. So it was as to the sale of a slave, as between the parties, under our acts 
of 1784 and 1792, Revised Code, ch. 225, sec. 7, and ch. 363. They only 
affected the rights of creditors. 

3. Whether our act of 1836 (Rev. Statutes, ch. 37, sec. 1 9 ) ,  embodying these 
acts and omitting the preambles, may alter their construction, qucere. 

,~PPEAL from CSSWELL Fal l  Term, 1844 ; Pearson, b. 
Debt upon the administration bond of the defendant as administrator 

of his father, Noses Fuller, deceased. The relators were some of the next 
of kin of the said Moses, and alleged, as a breach of the conditions of 
the said bond, that the defendant had not accounted to them for a negro 

26 
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~ i - o l ~ ~ a n  Judy  and llcr clddren,  part of tlir e-tate of the intrytate. The 
defendant claimed the said negroes as his om1 property by virtne of a 
sale and dclirerj- to hinlself from his father. I n  wpport  of this clainl 
he introdnccd the evideiice o f  Dr.  n'illianl I.'. Sinit l~.  nho \tatwl that he 
practiced incdicine in the neighlmrhood of the said intestate from 1818 
to the latter part of 1822. and mas called ill to his falllily nllenewr a 
physician nnq ~ ~ e e d c r l ;  that at sonle period during that time a girl bc- 
tween 6 aiid 11 e a r . .  old, the propclrtv of the i~ltci tatc,  n:l* badly dis- 
eased n i t h  wl~itcl svell i lg in one of her legf, so a. to exhibit ~ c ~ y  alnrm- 
iilg symptoms; that the inteztate dcs1)aired altogether of lier recovery. 
and declined employing a phj-sician to attend her, but told tlie defendant. 
his son (who x7as the11 gro~r i i  and l i ~ i n g  at his f:ttlier's, except 
when occasionally abae~lt) that if he, the defendant, ~rould  employ ( 2 7 )  
a physician for the said girl at his o ~ r n  expcnse and could h a w  her 
cured, he might h i e  her as his o w l  1irol)erty; that the defendant then 
riiade a conditioilal contract with the witness to attend tlir wid  slal e and 
cure her if he could; that the witness succeeded in effecting a cure, a i d  
that the defendar~t out of his own means paid to the ~ritiless the suin of 
$25 therefor; that the witness reiuained in that neighborhood a coilsider- 
able time thereafter, and heard the intestate sl~eak of the said ,sla~-e as 
having become the property of the defendant by reason of the facts 
already stated; that if the said s l a ~  e had been well she nould hare been 
xor th ,  at the period referred to, $250 or $300, but in her diseased con- 
dition she was not worth more than $100; that the syliiptoms exhibited 
a worse state of the case than the witness found it on treatment: that  
the charge for his medical attendance was quite low. The deferldant 
also prored by another witness two conversations ~ r i t h  tlle intestate about 
six or seren Fears before his  death, ~ ~ h i c h  took place in 1840, at times 
when some of his negroes were sick or dying, in which the intestate stated 
that  he had been unlucky with his slares; that the woman Judy  had 
when a girl been diseased in one of her legs; that he and his \rife had 
done all they could for her, and thought she would die, and that he toId 
his son William if he would employ a pllysician and pay him he should 
have h e r ;  that TTillianl did employ Dr.  Sirlith to attend he r ;  that she 
got well ; that William paid the doctor and she x-a~.  now William'.. I t  
was shown that the defendant had always lived with his father until tlle 
death of the latter, and superintended his business; that he inarried six 
or  eight years ago and then began to cultirate a plantation 4 miles from 
home; that the negroes as well of the father as of the defendant worked 
sometimes at one plantatiou and soiiletiines at the other; that Judy some- 
times x~orked out and sometiines did house service, but it was not shown 
that  J u d y  ever worked a t  the defendant's plantation. The judge ? h a r g d  
the jury that the defendant could not set up  a title in Judy ~ i t l i -  
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(28) out a written bill of sale, unless there had been a salc accorn- 
p n i e d  by all actual delivery from his father to him, and that  ill 

this case there was no evidence from which they could infer a sale acconl- 
panied by actual delivery. 

J .  T .  Xorehead  and E.  C;. Reade  for plaintif f .  
J .  I$. B r y a n  and S o r u o o d  for defemlant .  

I~LPFIK, C. J. The iiistruction, as we think, is certainly erroneous 
in  the point that the defendant acquired no property in the slave by the 
sale because there was no actual delivery. h delivery is essential to the 
parol gift of a chattel, but a sale is good without i t  at conilnon law. "As 
soon as the bargain is struck the property of the goods is transferred to 
the vendee and tliat of tlie price to the vendor; but tlie vendee cannot 
take the goods until he tenders the price. But if he tenders the money 
to the vendor, and lie refuses it,  tlie vendee may seize the goods or h r e  
a n  action against the vendor for obtaining them." 2 B1. Com., 448. The 
rule is  corlwtly arid ilitelligibly laid down ill several cases to be that  
when the bargain has been agreed on, and everything that  the vendor 
has to do with the goods is coluplete, the sale is absolute, without actual 
payment or delivery, so tliat the property is ill tlie vendee and the  goods 
are a t  his risk. F a d i n g  c.  L:a.rter, 6 Barn. and Cres., 360; Hindc v. 
Whi tehouse ,  7 East, 571. I t  is true that  the vendee is not entitled to the 
possession until he pays or tenders the price or gets day for the payment; 
but, as  Mr. Blackstone says, tlie property is absolutely vested by a regu- 
la r  sale, without delivery. 

Thus i t  was a t  conmion law as between tlie parties to the contract and 
al l  other persons and in reference to all personal chattels. Acts of 1784 
and 1792, ch. 225, sec. 7, and ch. 363, altered the rule of the common 
law respecting the salts of slaves, where creditors or  purchasers from the 
vendor are concerned. Whether the construction of those acts must be 
changed by reason of the form in which they are combined in the Revised 
Statutes, cli. 37, see. 19, in which the preambles arid recitals are omitted, 

i t  is not incumbent on us now to determine, inasmuch as this trans- 
(29) action occurred in 1822 or before. As the acts then stood, it was 

i r i  rrmny cases decided that  they had no operation between the 
parties, but were intended for the benefit of creditors and purchasers 
alone. K n i g h t  7,. T h o m a s ,  2 N.  C., 269. Hence, where there is a bill of 
sale it is good between the parties, though it be unattested and unregis- 
tered, Cut lar  v. Spi l ler ,  3 N .  C., 61;  and there need be no writing a t  all, 
but the contract may be by parol, Rho& v. Aolmes ,  9 N .  C , 193. And 
in B a t e m u n  2). Raternan, 6 N.  C., 97, and Cot ton  v .  P o u d l ,  4 N. C., 313, 
i t  was held that  a sale of a slave was good by parol as between the par- 
ties, without delivery, as i t  was a t  coriimon law. Those cnser are in 
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poilit, and the eridenw, if heliered, e.;tahlislied the p a p e l i t  of the rlioney 
by the defelidarit accordirig to liiv contract. This point bei~lg deciqivr of 
the case, we need not colisider nhether there nab not eridrnce on wliicl~ 
the jury might hare  found tlir poisessio~i of tlie slave to hare  been in the 
son after the contract with thc father and while tliry lvere residing to- 
gether. H o w e ~ e r  that might be, the riegro rested ill the di>fendnnt by 
the contract of sale, without a delivery; and it does not appear that the 
father eyer d i y ~ t e d  it or set up any adverse possession or claini, but, 
011 the contrary, he co~itinued. as long as he lived, to acknowledge the 
son's title. 

PER CUKIAX. T'enire de xoro .  

C i t e d :  R u i e  1 . .  K e l l y ,  post ,  174; T h o ~ ~ p s o i z  c. B ~ y a n ,  46 N. C., 373; 
R e e m s  1.. E d u w d s ,  47 1. C., 464; R L ( ~ I C L T ~ S O ~  I ? .  I m .  PO., 136 S. C.,  
315. 

DEZ O N  DEM. OF ELIAS A. SPRIKGS ET SI,. V. ELIZABETH HASKS.  

1. A deed under the statute of uses, can convey no title to land unless a good 
or a valuable consideration is expressed on the  face of i t ,  or if not so 
expressed, can be proved aliundp.  

2. Conveyances by the common law, which operated by the actual transmuta- 
tion of possession, required no consideration to support them; but those 
under the statute are  void without consideration, because the statute 
only converts into a legal estate the use, which was before an equitable 
interest;  and equity would enforce no use where there was not a good 
or a valuable consideration to support it. 

APPEAL from LINCOLX Fall  Term, 1844; J I a n l y ,  J .  
E j e c t m e n t .  -1 rerdict of guilty was submitted to by the defendant, 

subject to the opinion of the court upon the legal validity of the deed 
under which she set up title; and it was agreed by the parties that if 
that deed should he deemed sufficient in law the verdict might he set 
aside and a nonsuit entered. The deed was objected to on the ground 
that  there is no consideration nloring the donor, stated upon its face. 
The court being of opinion that a deed of gift such as the one in ques- 
tion might operate without a consideration as against a volunteer (~vhich  
the lessor of the plaintiff was admitted to he), set aside the rerdict and 
entered a nonsuit. From this judgment the plaintiff appealed to the 
Supreme Court. 

The  following is, in substance, a copy of tlie deed: 
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"STATE OF NORTH CAROLIXA-LINCOLN COUXTY. 
"Friday, 14 March, 1831. 

"This day I, Adam A. Springs, have given unto Elizabeth Hanks, the 
daughter of Thomas Hanks of this county, during her natural life, and 
at her death to her two children, Lewis J. Bertrand and Parmelia, and 
their heirs and assigns forever, a certain tract or parcel of land (then 

describing it) ,  which said lands I hereby warrant and defend to 
(31) the said Elizabeth Hanks and her two children above mentioned, 

according to the tenor above, against all manner of claims except 
my own during my natural life, after which the warranty is hereby cox- 
firmed forever. Witness, etc. (Signed and sealed by Adam A. Springs.)" 

R o y d e n  for p l a i n t i f .  
a. W. G u i o n  for defpndant .  

DANIEL, J. The defendant's counsel contends that a deed of bargain 
and sale, without any consideration either good or valuable, will transfer 
the legal freehold i11 lands to the donee as against the donor and all 
volunteers; and he has cited Touchstone, ch. 10, p. 221, where the author 
says that "These words (bargain and sale) do signify the transferring 
the property of a thing from one to another upon valuable consideration 
by way of sale. And herein only it doth differ from a gift, that is, a 
g i f t  may be without any consideration or cause at  all." I f  the counsel 
had observed that the author had, on the same page, just concluded hi5 
observations upon the law of "feoffment," he must hare clearly under- 
stood him, mhen the aforesaid remarks were used, to allude only to that 
mode of conreyance (feoffment) mhen he says a gift of a freehold estate 

in land may be good without consideration; for the author says 
(32) that the feoffiiielit (dona t io  f rod i )  is the g i f t  or grant of lands by 

1icer.y of seizin and possession of the thing given; and from 
hence, he says, comes the ~vord enfeof f ;  for by this word, and the words 
giz-e and grant ,  is this kind of conveyance most corninonly made; but 
l ivery  of seizin is the operatire and the essential part of the assurance. 
And no estate of freehold passes till l ivery  of seizin is made. 1 Touch., 
203 (Preston's ed.). R consideration given by the purchaser was never 
necessary to complete any species of common-law conreyaiices which 
operated by the actual transmutation of possession. The purchaser was 
bound only to perform the frock1 services incident to the tenure of the 
land possessed by him. When the ceremonies were performed which t h  
law prescribed, the purchaser was either seized of a freehold estate or 
he was possessed of a term in the land, as was intended by the parties. 
But a deed of bargain and sale, even with a consideration, transferred 
to the bargainee no lrgal estate in the lands prior to the passage of thi: 
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statute of uses. But before that t i l l~e it TI a,. a court of equity oiily ~vhi;li 
created a use or equitable estatc ill tlic bnrgaillee; aild this was dolie 
froin inotires of conscience, upon pay~ncilt of a raluable consideration ; 
and equity took exclus i~e  jurisdictioll of such use'. I t  ~ v a i  the statute 
of uses ( 2 7  Cli. 11) ~vllich cllailged the equitable e,tate ill the lalids (tlw 
u s e )  into lcgal estate., but i n  those cg-es only n l ~ e r e  tlie grantor or some 
other person n a s  scireil to the use of tlle grantee or bargainee. The l an ,  
the statute, tranvferred the lposseqsioli of the laud to him ~ 1 1 0  before had 
the use; and it declared that he nlio had tlie use in the laud should there- 
after hare  and hold t l ~ r  legal e s t ~ t e  iri tlie same plight and condition that 
he hefore held the use. Beforc this s tn t t~ t e  n a s  pa~;ed  courts of equity 
never declared tlie bargainor or covenantor a trustpe for tlle hargainee 
or coyenantee unless there was either a ~wlucible consideration or a goo I 
consideration existing a t  the t ime; for these considerations only raise 
in equity, to the corclixntc,e or barpainee, the use or equitable estate in 
the lands. Therefore, i~ ias~nucl i  as tlie statute oil17 transferred the p:),- 
session or legal estate in the lands to hinl who liad the use  in the 
same lands, i t  follons neceswrily that if the bargainee or cove- ( 3 3 )  
nantee has not the use in the land (and without a good or a valu- 
able eoilsidcration lie use could ever inure to such person), the statute 
cannot help him to the legal estate. I t  is ~ e r y  true that if the deed giren 
to the defendant had been either upoil a good or a valuable coilsidcration, 
it might have been arerred and proved, as no conqideration is inentionerl 
in the deed; and then a use xvould h a ~ e  been raised for the defendant 
and her children, nhich the statute would h a l e  converted into legal 
estates. But until that be done, 110 use exists in them. and of course no 
legal estate in the land. A. Springs n e w r  c o n ~ e - e d  tlle freehold in the 
land to the defendant, either by any of the modes of conre~ance  known 
to tlie conlinon law or under tlie statute of uses. The deed, in part, oper- 
ated as a feoffment vithout lirery of ~e iz iu ,  1~hic2i created only an 
estate a t  will; and the death of A. Springs has determined that estate. 
The decisioil of the judge nas, n e  think, erroneouq. and, therefore, there 
inust be a new trial. 

PER CURISX. T7eniw de ?loco. 

Cited:  Cobb 1 % .  ]T ines ,  44 N. C'., 345 ; Erlrct~ /,. Firucrtf, 49 S. C., 3 9 3 ;  
X o w i s  v. Pecxrso~l, 79 S. C., 260. 



I X  T H E  S U P R E M E  COURT. [27 

CHARLES R. KIXNEY. ADJIISIATIL~TOR. ETC.. TO THE USE OF JOHN Q. 
PERKISS v. WILLIAM ETHERIDGE. ADMISIS~KATOK OF 

E. SAUNDERS. 

On the petition of the guardian of a ward to the court of equity two negroes 
were directed to be sold by the clerk and master for the purpose of re- 
imbursing him for certain necessary advances he had made for his 
ward. At the sale the guardian bought the negroes and gave his notes. 
The ward came of age, and with the consent of the clerk and master 
settled with his guardian and took back the negroes the guardian had 
bought. He then applied to the administrator of the clerk and master, 
to whom the bonds had been made pajable. for the bonds, and brought 
suit on them in the name of the administrator: Held,  it was competent 
for the defendant to give these facts in evidence to show a payment and 
satisfaction of the bonds to one authorized by the plaintiff to receive 
such payment. 

APPEAL from Camden Fal l  Term, 1842 ; Bailey, J. 
Debt on two bonds for $250 each, which were given by the intestate 

Saunders to the intestate Ferebee. Plea, payment. On the trial the 
defendant insisted that  his  intestate had made the payment to one John  
Q. Perkins for the plaintiff. F o r  the purpose of establishing it, he 
offered evidence that  Saunders was the guardian of Perkins, and that  
while guardian Saunders filed a petition in  the court of equity and 
therein stated that  the expenses of the ward's education exceeded the 
income of his estate, and prayed that  two of his negroes should be sold 
under the direction of the court to raise a fund for that purpose; and 
that  thereupon a decree was made that  the negroes should be sold and 
that  the sale should be made by Ferebee, who was the clerk and master 
of the court, upon the terms therein prescribed; that  Ferebee made the 
sale, and a t  it  Saunders became the purchaser of the negroes, and for 
the price gave the bonds now sued on. Ferebee died in  possession of the 
bonds, and they came to the hands of Kinney as his administrator, who 
several times requested Saunders and Perkins, after the latter came of 

age, to settle the matter between themslves, so that  Kinney might 
(35) settle with Perkins, and they both generally replied "that they 

would arrange it." The defendant then proved that  Saunders 
and Perkins came to a settlement; that  Perkins received the negroes back 
from Saunders, and sold them to other persons, and with the money dis- 
charged debts to other persons incurred in his education, and for which 
Saunders had become responsible, and then gave to Saunders a release 
from all demands against hini as his late guardian. Afterwards Saun- 
ders died, and Perkins applied to Kinney for the bonds and got them, 
and then instituted this suit in the name of Kinney. On the trial the 
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plaintiff objected to the evidence s h o ~ ~ i n g  the origin of the bonds and 
the interest in thcni of Pcrkins, and his release. But the court receircd 
it,  and the jury found that the dcbt had been paid;  and from the judg- 
ment the plaintiff appealed. 

l i i nne? j  f o r  p la in t i f f .  
A .  X o o r e  for d e f e n d a n t  

RUFFIN, C. J. The objection to the evidence is urged upon the ground 
that a court of lan only recogl~izes the legal ownerahip, and that here 
Perkins had but an  equitable interest, aud could not receive payment or 
release the debt. But that  principle i s  misapplied to this case. The  
defendant docs not inhist on the release as a bar propr io  c i g o ~ e ;  for he 
does not even plead it. But  he relies on payment to Perkins, as a per- 
son authorized to receive it,  by the plaintiff himself. That  authority 
was contained in the directions of ICinney to Saunders and Perkins to 
settle these debts between themselves; and, perhaps, it  was necessary to 
show nothing more on the part of the defendant to constitute an agency 
of Perkins for the plaintiff as the legal creditor. But the defendant was 
certainly at liberty to go further and satisfy the jury of the extent of the 
agency and tlie purpose of it by laying before them the origin of tlie debts 
and the original interest in then1 of Perkins, as explanatory of the whole 
transaction. I t  i s  like payruent to one to wlionl a note is transferred 
without indorsemel~t. The  assignee t h e r e b  lxcoiues the agent 
of the payee of the note, and the debtor lnay plead p a p e n t  to (36)  
him a i  payment to tlie original creditor. Hut to establish the 
agency, e~ idence  of the transfer of the note is cornpetelit; for  that, in- 
deed creates the agency. Here, there is coniplete evidence of an agency 
in Perkins to settle and receive payment for the plaintiff, and evidence 
from ~vhich the jury could fairly infer that, in coriforrnity to the author- 
i ty of ICinney to them, the parties, Saunders arid Perkins, did settle, and 
Pelkins rec*ei\rd back h i \  ueproes in discharge of these bond$. 

PER CURIAJI. No error. 

THE STATE o s  THE RELATIOX OF J. & J. HORNE V. YOUNG H. ALLES. 

1. I t  is  not necessary, in an action against  a sheriff for t he  misconduct of one 
who acted a s  his deputy, to show a writ ten deputation. 

2. I t  is  sufficient t o  show tha t  he acted generally a s  deputy, wirhout going 
back to h is  appointment. 

3. There i s  no  law which requires the  deputation of t he  sheriff to be in 
writ ing.  
3-Vol. 27 33 
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4. The admissions or declarations of a sheriff's deputy are  evidence against 
the sheriff, wi.?n they accompeny the official acts of the deputy o r  tend 
to charge him, he being the real party in the cause, for he i s  the agent 
of the sheriff. 

5 .  When claims are  put into the hands of a n  officer for collection, and he re- 
fuses or neglects to account for them, he is justly chargeable not only 
with the principal sums, but also with interest from the time the claims 
began to hear interest. 

6. The sheriff is subject to  the payment of 1 2  per cent interest on moneys col- 
lected and not properly accounted for according to our act of Assembly. 
though the default was that of his deputy. 

,YETEAL from ANSON Fall Term, 1844; Bailey, J. 
Debt against the defendant upon his official bond as sheriff of 

(37) Anson County, dated 15 October, 1838, to rccorer the amount of 
certain claims placed in the hands of one William H. Gulledge, 

who, it was alleged, was the deputy of the said defendant, and had col- 
lected money for the plaintiff as deputy, and upon demand refused to pay. 

Joseph White, the present sheriff of Anson, and who succeeded the 
defendant in October, 1840, proved a demand of the defendant before 
suit brought. He  stated that in a conversation with the defendant upon 
the subject the defendant said he would see Gulledge and get him to 
settle i t ;  that when he went to serve the writ the defendant remarked 
that he should have the money to pay, and that if Janies Horne was not 
as great a rascal as Gulledge he would confess a judgment and have re- 
course to the sureties of Gulledge ; that the defendant said they could not 
prove that Gulledge was his deputy for more than three months. The 
witness further stated that soon after he entered upon the duties of his 
office in the fall of 1840 the defendant recommended Gulledge to him as 
a suitable person as deputy sheriff, stating at the same time that Gul- 
ledge had on hand some unfinished business which he wished to wind 
up. This witness further stated that he never heard the defendant 
admit that Gulledge was his deputy for more than three months, but 
nerer heard him say in any of the conversations alluded to that he w a s  
not his deputy for more than three months. 

The plaintiff then offered in evidence the receipts of Gulledge for 
claims to collect as deputy sheriff, dated 25 October, 1839, which evidence 
was objected to by the defendant but admitted by the court. 

The defendant then introduced Gulledge (having first released him), 
who stated that he was appointed a deputy of the defendant in October, 
1838 ; that his deputation was in writing, and that it was lost and could 
not be found; that he was appointed for three months and three months 

only, during which time there was no defalcation; that after that 
,(38) period he acted for nearly two years as deputy sheriff in the 

county of Anson, and in the town of Wadesboro, where the de- 
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fendant lived; that  he serred varrants  and returned them before justices 
of the peace on public days in the town of n7adesboro, as deputy sheriff; 
that  this w i s  frequently done; that  he advertised lands and other prop- 
erty for sale to satisfy excutions in  his hands for collection; that he did 
not remember that  he added the letters D. S. to his name in the adver- 
tisements, but that he put them to his name indorsed on marrants and 
executions; that lie arrested and took persons to jail; that  the defendant 
had once sent him to summon a witness and gave him no special deputa- 
t ion;  that  he did not know that  the defendant erer  knew that  he  acted 
as deputy after his written deputation expired; that he continued to 
act as d e p u t ~  until October, 1840, and was never forbidden by the defend- 
ant  so to act. There was no eridence at what period the various  sun^ 

were collected, but i t  n.as admitted on the trial that  a t  the time of the 
demand Gulledge had in his hands, collected of the plaintiff's money as 
principal, $323, and the plaintiff admitted that  out of this should be 
deducted $104.86. 

The court instructed the jury that if Gulledge acted as deputy of the 
defendant in the county of *inson, and with his approbation and consent, 
and had as such collected money for the plaintifl's and refused to pap it 
over to them, that  the defendant as sheriff ~vould be responsible for the 
amount collected after demand made upon him, although a written depu- 
tation had been given him for three nionths only; that  the testimony was 
submitted to then1 to inquire whether Gulledge acted as deputy when the 
money was collected, and 11-hether i t  Jvas known to the defendant that  he 
was so acting and by his consent; and, in the next place, to inquire d t a t  
amount of nlonep Gulledge had collected, at the time of tlie demand, of 
principal and interest; that if they were satisfied he had acted as deputy 
with the consent of the defendant, and had collected nioney as s1~11, and 
refused to pay, after demand upon the principal, they should find for tlie 
plail~tiffs; and as it did not appear nhen the sereral clainls were 
collected, they should calculate interest at 6 per cent from the (39)  
time they were due up to the denlalld, a d  that after that they 
should calculate interest a t  1 2  per cent per annurn to the present t h e ;  
that  if they were satisfied he did act as deputp, but vi thout the consent 
or  approbation of the defendant, they should fiud a verdict for the 
defendant. 

The defendant's counsel requested the court to instruct the jury that 
if they believed Gulledge, who stated that  i n  fact he was deputed for 
three nlonths and for three nlonths only, within which time there n-as no 
defalcation, the defendant was entitled to their verdict, notwithstanding 
Gulledge had done any acts such as before mentioned. The court re- 
fused to give this instruction, and again instructed the jury that  i t  was 
not necessary for the plaintiffs to prove that  an  express appointment 
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was given to Gulledge by the dekndant  to act as deputy; but if it  was 
k n o ~ m  to the defendant that he \%as acting in that capacity, and he x a s  
doing so by  hi^ consent, he, the defendant, would be responsible for hi3 
conduct as much as if he had a deputation in writing. 

The  jury under these instruction> found a ~ r r d i c t  in f a ro r  of the 
plaintiffs and alloned interest on the claims to the t i n e  of the demand 
and 12 per cent afterwards. 

The defendant's cou~lsel niored for a new trial upon the groui~ds, 
first, that the receipt., should riot h a r r  bccn adnlittcd in c ~ i d c n c r :  sec-  
ondly, that the court did not charge the jury as required; tlccrdiy, that 
iiltercst qhould ]lot liare Lee11 calculated upon any claim3 from the time 
of the receipts bv (+ulledge, but only from the ti!lie of the deruand; 
f our th ly ,  that 1 2  per cent intereqt qhould riot liare beeii alloved a t  ally 
time upoii any clain~.  The court discharged the rule for a new trial, 
and rendered judgment for the plaintiffs, from nhich the defendant 
apl>ealed to tlle buprer~le Court. 

(40) I r ~ d e l l  for  plaint i fs .  
Strange for defendant. 

DAKIEL, J. F i n t ,  the defendant insists that as no defa lca t io~~ took 
place until after the espiration of his written deputation to Gulledge, 
he is not responsible in this action. We think he is. I n  England the 
bailiff is not the general recoguized officer of the sheriff, like the under- 
sheriff. I t  is from the warrant issued by the sheriff, or  the deputy in 
the name of the sheriff, aiid not from his appoiutn~ent as a sheriff's 
officer, that the bailiff derives his authority to  execute the writ. There- 
fore, the acts of a regular sheriff's bailiff ill the exec.ution of process are 
not sufficient to fix the sheriff with a liability for such acts without prov- 
ing the warrant. D7aX.e v .  Sykes, 7 Term, 113; TTatson on Sheriffs, 36. 
But  the acta dolie in the riame of a sheriff by a persou who is proved to 
have acted generally as deputv sheriff are good. Jamr~s 1 ' .  1 1 7 0 1 ~ ~ ~ ,  5 
Barn. a i d  A d . ,  243; Francis c. S m c e s ,  3 Brod. and Bing., 26. 111 

S. 72. JlcEntyre,  25 S. C., 174, the Court said that a person who under- 
takes an office aiid is in office, though he might not be duly appointed, is 

pet, from the possession of its authorities and the elljoymelit of its 
(43) en~olurnents, bound to perform all the duties and liable for their 

olnission in the same riianner as if the appoiiitment were strictly 
legal. I n  S. c. XcIntosk ,  24 N. C., 53, the Court said that the relatioil 
between the sheriff and his deputy may be established hy the same means 
by which that  between the sheriff and the public is established, ~ ~ a m e l y ,  
by showing that he acted as such, without going back to his appoiritil~ent. 
Indeed, in that case the rery  point which is now before us was decided. 
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We kno~v  of no la\\- n l ~ i c h  requires the sheriff to make his deputation in  
x~ri t ing.  I f  a inan acts as deputy TI it11 tlie knonledge and conrent of the 
high qheiiff, the high sheriff is as much bound for his acts and oinissions 
as if the deputation were in nri t ing.  If  that nerc  not so the public 
might sustain great injury. S e c o n d l y ,  the defcrldant contends that the 
receipts giren by Gulledge as d c p t y  sheriff for the claims put in his 
bauds were not c \ i d c i ~ w  against h i n ~ .  T e  think they vere  evidence 
againit him aq adliiiqsions b~ the deputy. The admissions or declara- 
tions of the deputy are evidence against the lligll sheriff, ~v l i e~ l  they 
accompany tlie offic.i:ll acts of tlie deputy or tend to charge hiLn, he being 
the real pal ty in the cause, for 11c is the agc nt of the high slieriff. 
S n o i ~ b a l l  e. GodricX,, 1 Barn. arid Ald., 541; k-al~sle?j  1 . .  Doble, 1 Ld. 
Ray., 190; D l u X e  c. P?jXes, 7 Term, 113 ; S. 1 ' .  F ~ r l l e n i c ~ i l c r ,  26 S. C., 366. 
T h l ~ d l y ,  the defcndal~t insists that the court erred in cliarging the jury 
that  they might give interest at the rate of 6 per cent per a m u m  from 
the time the claims bore intelest up  to the time of the del~iaild on the 
sheriff, nhen in law, 11c saj  q, the interest should ha1 e been calculated 
on the debts only up to the til~ied ~11ieii they vere  received by Guiledge. 
We think there \ \as no error in this part of the charge. The time or 
times when Gulledge received the inoiicys from the several persons owing 
the claims n aq iiot esact1)- ascertained ; and, as the money .it as not paid 
to the plaintiff 1i11e11 der~landed, a presun~pt io i~  arose that Gulledge had 
used it as soon as he collected it,  and the defendant offered 110 eTidence 
to rebut this p1.e;unlptioli. There is  no other rule for rnaking him liable 
for the interest nlilch he collected, a -  he k ~ ~ e n  l e3t nhen ailti how 
much lie did collect. F u u ~ t l l l y ,  the deienda~lt iu.ist3 that it n a s  (44) 
error for the judge to charge the jL1ly that lie n a s  liable for 12 
per cent per aniiuiil by n a y  of daiiiages fronl the tilue of demand up to 
the trial. T e  think the charge was correct in this partirular also. 
The  act of Aissen~bly of 1819, Rev. Stat., ch. 81, see. 5 ,  subjects sheriffs, 
constables, etc., to 1 2  per cent per amurn  damages for the iionpaynent 
of rnoncys collected by tliein, frcm tllc tilue of the dete~ltion from ally 
person having a right to require the p a p e n t  thereof up to tile pagment, 
and such damages shall forrii p a ~ t  of the judgi~lent. On the +uni oil 
which the 6 per cent iiiterest was given u p  to the dernand, 1 2  ought to be 
given afternards. The  act of ilssembly of 1836, Rev. Stat., ch. 169, 
see. 23, declares that \i h e n e ~  cr a sheriff or  deputy shall rece i~  e claims for 
collection, i t  shall be his duty to collect thein and pay them over, and, in 
default of such duty, he shall be liable to the owner for damages, which 
may be recovered on the official bond. And the sheriff and his sureties 
shall be liable in like manner and for like damages as are provided for in 
the case of molley collected by sheriffs under process of law; and me know 
that  by the common law the high sheriff is  liable for any in jury  occa- 
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sioned by neglect of duty in  the under sheriff; the high sheriff alone is 
responsible to the party injured. S. v.  Fullenwider, 26 N. C., 366; 
Watson on Sheriffs, 33. 

PER CGRIAM. Judgment affirmed. 

Cited: S. v .  SlcGee, 29 N. C., 378; Presson c. Boone, 108 K. C., 87;  
R. R. v.  Fisher, 109 N. C., 3. 

(45) 
THE STATE v. DOCTOR F. MANN. 

1. A magistrate has no right to issue a search warrant for runaway slaves or 
such as have been seduced away. 

2. A search warrant can only issue for goods or chattels which are distinctly 
alleged to have been stolen. 

3. Where on the face of such a aarrant  it appears that the magistrate had not 
jurisdiction, the officer who attempts to execute it is a trespasser. 

4. A magistrate ought to issue no such warrant except on oath; but although 
it does not appear to have been issued on oath, the officer is justified in 
executing it if the subject-matter be within the magistrate's jurisdiction. 

APPEAL from STISLY Fall  Term, 1844; Bailey, J .  
Indictment for an assault, and the jury returned a special verdict in 

which they state that  the defendant presented a loaded pistol at one Row- 
land Forrest, the prosecutor, while he  was attempting to enter the house 
of the defendant, in the daytime, claiming to do so by virtue of a warrant 
issued by a justice of the peace, to search the house of the defendant for 
a negro alleged to have been stolen from one Thomas Rowland, and 
further alleging that  the negro was i n  the possession of the defendant; 
and the jury being ignorant whether said warrant was of suficient legal 
form and substance to  justify the said Rowland Forrest  i n  entering the 
house of the defendant against his will, a t  the time and for the purpose 
aforesaid, submit the same to the judgment of the court, and if the court 
i s  of opinion that  the warrant is of sufficient legal form and substance to 
justify the said Rowland Forrest, then they find the defendant guilty; 
if otherwise, they find him not guilty. The  warrant, which is set forth 
in  the special verdict, states that "Whereas, it  appears to me, A. C. 
Freeman, one of the justices of the peace for Stanly County, that  the 
following negroes (to wit, etc.) have within the last three days been by 

some person unknom1 feloniously stole11 or went out of the pos- 
(46) session of the said Thomas Rowland, J r . ,  in the county aforesaid, 

and that the said Thonlas Rowland hat11 probable cause to suspect, 



and doth suspect, that the said negroes are  iri the possession of Edith, 
Dr. F., and Ronland H. Mann, in the county aforesaid." I t  then goes 
on to conlmand tlie officer to entcr thc dwelling-house of the said parties, 
warning them, and to search for tlie said ilegroes; if found, to bring 
them and the said partieq before the said Al. C. Freeman, or some other 
justice of said c o u ~ ~ t y .  The judge presiding decided tliat this precept 
did not justify the officer ill e ~ ~ t c r i l ~ p  the dmelling-house of the defendai~t 
against his ni l l ,  a11d pal e judgu~t.nt for t h ~  dcfrndaut, fro111 which the 
State appealed. 

Attorney-General f o r  thr State. 
S o  counsel for defendant. 

SASH, J. The only que5tion presented to us by the case is, R a s  the 
court correct ill prolioui~ciiig the warrant insufficient to justify the 0%- 
ce r?  for if it  n-as sufticierlt the dcferidant was guilty; if it  was not, the 
defendant was not guilty, and entitled by the special rerdict to ail 
acquittal. M7e entirely agreen in opinion with the presiding judge. 
This is a search n7arrallt, and subs ta~~t ia l ly  one to search for and appre- 
hend rlegroes that had run away from Thoillas Konlaiid; for although 
in the first part of the Tvarrant i t  is stated tliat the negroes had bee11 
stolen from said Ro~vland by some person unkr~o\~i i ,  it  iinmediately 
proceeds to qualify the charge by statmg, "or went out of the possession 
of the said Thorllas liowlaild." Whether the warrailt was issued opoli 
the oath of any person or not n e  are not informed. If it was, it  is eri- 
dent the i~lforiiiallt had not his ow11 consent to snear they had been 
stolen. What collfirllis this vie\\ of the case is that the warrant proceeds 
to state tliat Tholllas Ronlarld had probable cause to be l ie~e ,  and did 
believe, that the negroes mere in the possessicn of the defendant, with 
others-not that  they mere secreted. I t  is e ~ i d e n t ,  then, that this was a 
~ i a ~ r a l ~ t  to search for iicgroeq ~ h o  had either absconded from 
their onrler aiid nerc  ill tlie pohsc--icn of t l ~ c  deferldant under a ( - 2 7 )  
clai111 of right, or that they liad leer1 scdnced from lliq posseciioii 
by the defendant and nere  harbored by him. K a s  it  a case, tllen, 
xhich  authorized the il~ngistrnte to issue a search narra i i t?  V e  are of 
opinion it was i ~ o t ,  aild that the n a r r a ~ i t  of authority nas  erdel i t  upon 
tlie face of the precept. Lord C u m d e n ,  in Entices, 11 State Trial<, 311, 
states that  warrants to vnrcli for stolen goods liad crept into the law 
by imperceptible practice: that it  is the ouly case to Le met v i th ,  and 
that  the law procedr  in it ni t l i  great caution; for, first, there must be a 
full charge upon oath of a tlieft conimitted. The xarraut  in this case 
does not contairi a fill1 chargc of a tlieft conirr~itted in stealii~g the 
negroes, nor, indeed, of ally theft, and if the warrant pursues the affi- 
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davit, if any was made, does the affidavit make the charge. The  case 
cited establishes the doctrine that a search warrant can be granted only 
upon a charge of stealing or of the cornmission of a felonv. This  doc- 
trine has been expressly recognized in this Court as the law of this State, 
i11 S. v. XcDonalcl, 14  S. C.. 470. That ,  also. was a case of a search 
warrant for negroes who had been seduced from the possession of their 
owner, and the Court declared that the warrant  did not justify tlie officer 
who executed it,  and that  he mas criminally guilty of a treipass. Strike 
out froin this warrant the words, "that said negroes haye been within the 
last three days feloniouslv stolen," and the warrant in XcDonald's case 
is the w i l e  with this, and those words, taken in  cor~nectioii with those 
that follow, fully explain them not to mean a felony, but simply a misde- 
meanor. The  warrant, then, in this case was obriously to searcli for 
negroes ~$210 had run away or Leen seduced from tlie possession of 
Tlioinas Xomland, and been harbored by hi111, ~vhich by our l a ~ \ s  is but a 
n~isdel~ieanor, for which a magistrate has no power to grant such a war- 
rant. The marrant, therefore, in this case was null and yoid, arid con- 
ferred upon the officer no power to act;  and in attelnptilig to execute it 

i n  the maliner he  did he is a trespasser, for  e r r ry  officer is p r e  
(48) sumed to know the law, and to know that  lie is not bound and 

has 110 power to execute a precept which is  not within the juris- 
diction of the magistrate issuing it. 2 IIawkiiis P. C., 130, 5 ,  1 0 ;  13'. v. 
XcDonald, supra. The  warrant i n  this case does riot profess to be 
issued upon the oath of any one, nor does i t  appear i n  any part of the 
case that such was the fact, nor is it a t  all important to this inquiry how 
the fact n : ~ ;  it Leing a rnatter bet\reeu the defclidant in the marrant and 
the magistrate. I f  the magistrate had jurisdiction, tlie officer was 
justified in executing it. E ~ e r y  State's warrant, l io~wrer ,  issued by a 
niagistrate for an  offense not connnitted ill his uresence should be on - 
the oath of the party requiring it, as well to ascertain that there is a 
felony or other crime committed, without which 110 warrant should be 
granted, as also to prove the cause and probability of suspcctirig the 
party against nhom the warrant is prayed. 4 B1. Com., 291. 

K e  see 110 error in the judgment of the Superior Court, and it must, 
therefore, Fe 

PER CURIAM. Affirmed. 

Cited: Cohoon c. Speed, 47 S. C., 135; S. .c. Fcrguson, 67 S. C., 221. 
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AAROS SIMPSOX'S EXECUTORS v. LUCETTA BOSSTELL. 
(49 1 

1. A,, having nine children, in 1826 put in to  the  possession of James  Boswell. 
who had married one of h is  daughters,  Sancy,  certain slares.  In  1832 
A. made his  will and died. By h i s  will h e  gave to  h is  v i f e  certain real 
and  personal property for life, and directed t h a t  after her death the  
cersonal property should be sold and the  proceeds equally divided 
among his children. H e  then disposes of h is  property a s  follows: "I 
give to my son Joseph, after h is  mother 's  death,  t he  land given t o  her. 
I also nolv g i r e  h im a negro man,  John.  and his snlithing tools ( and  
other property named) ,  in order to make him equal with m y  other 
children. I give to the  heirs of m y  scn  Illoses, deceased, one-ninth pa r t  
of m y  estate not otherwise devised. I give to nly daughter Ki t ty  one- 
n in th  part  in l ike manner.  I give to  my son Roger the  n in th  part  a s  
abcve mentioned, af ter  paying to the  ectate the  sum of $60, t ha t  being 
a sum received over and above his equal part  ~ v i t h  my other children. I 
give to  my son Heydon the n in th  par t  of my estate not otherwise de- 
vised. after paying to  the estate t he  sum of $300 which has  been received 
by him in property. I give to my daughter Penelope Garves t he  n in th  
pa r t  of the  estate, a s  above stated,  after paying the  sum of $300 to t he  
estate i t  being for a negro which she now has  in her possession. I will 
to my daughter S a n u l ~  the  n in th  par t  of the estate as  above mentioned, 
except a tract of land I purchased f rom he r  husband. James  Boswell, 
which land is to be sold and equally divided among my other children. 
and  their  heirs. I give to my daughter Priscilla the  ninth par t  of m y  
estate a s  above named. I will to n:y son Enoch the n in th  par t  of the  
estate a s  above stated, with addit ion of $200 to be received out of the  
estate. i t  being due to him in consequence of having received no land. I 
will to my scn Joseph the  n in th  part  of my estate,  a s  before s ta ted;  
making it equal to them all." The legacies were assented to, and  the  
executors paid over to  James  Boswell one-ninth par t  of the  eetate, not 
deducting from i t  the  negroes put in h is  poeeseion in 1826-which 
Bos~vell  held from 1832 till 1843 a s  h is  oTvn property. 

2. Held,  first, t ha t  the  testator intended by his will to ratify all t he  gifts. 
perfect or imperfect, which he  had made to his children in his lifetime. 
and tha t ,  therefore, the  negroes placed in possession of James  Boswell 
on h is  marriage with t he  testator 's  daughter mere confirmed a s  gifts ,  
though the gifts  were not made strict ly according to law. 

3. Held.  secondl~j,  t h a t  th is  possession of Bos~vell from the death of t he  
testator,  claiming the  property in t he  negroes, barred the  action of t he  
testator's executors by virtue of t h e  s ta tu te  of limitations. 

APPEAL f r o m  CASIVELL Fall T c r m ,  1844; P ~ n ~ s o n ,  ,J. 
Dctinne f o r  f o u r  slaw.. It was decided in t h e  S u p c r i o r  Cour t ,  

(501 

o n  a case  agreed, t o  t h e  effect fo l lowing :  
I n  1126 J a m e s  B o s ~ v e l l  i n t e r m a r r i e d  with xancy, the d a u g h t e r  of 

A a r o n  S impson ,  a n d  r e r y  sho r t ly  a f t e r w a r d s  S i m p s o n  put i n t o  the 
p o s s e ~ s i o n  of B o s ~ v e l l  t h e  s l a r e s  n o w  in con t romrsy ,  o r  o n e  f r o m  which  

t h e y  descended. I n  1532 Simps011 m a d e  his will a n d  died.  By that 
i n s t r u m e n t  he gare t o  h i s  v i f e  a t r a c t  of l a n d  whereon  he lired, f o r  h e r  
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life, and also some slaves, nhich are named, and other articles of furni- 
ture and stock; and at her death he directed everything giren to her, 
except the land, to bc sold and the proceeds equally dirided among his 
children. Then follo~x- these dispositions : 

"I gire to my son Joseph, after his mother's death, the land given to 
her. I alqo non- give lliw a negro 111an, 501111, and his s i ~ ~ i t h i n g  tools, a 
bed and furniture, one cox a l ~ d  calf, six sheep and six hogs, in order to 
make hiru equal nit11 I I I ~  other children. I give to the lwirs of niy son 
Moses, deceased, one-ninth part of 111~ estate not otherwise devised. I 
give to my daughter Kit ty one-ninth part in like manner. I give to my 
son Xoger the ninth part, as above mentioned, after paging to the estate 
the mi11 of $60, that being a s ~ m i  rece i~  ed 07 er and abol-e his  equal part  
with my other cliildren. I givc to 111~- soil Hcydon the l ~ i n t h  part of my 
estate not othernise devised, after paying to the estate the sun1 of $300, 
which has bceri received by h i n ~  in prolwty .  I give to 111y daughter 
Penelope G r a ~ e s  the ~ ~ i n t h  part of the estate as above stated, after paying 
the sum of' $300 to the estate, it  being for a negro which she now has in 
her possession, named Jen~inia .  I will to rny daughter Xaricy Bosmell 
the ninth part of the estate as a b o ~ e  mentioned, except the tract of land 
I purchased from her husband, James Bosmell, nhich laud is to be sold 
and equally divided among my other children or their heirs. I gire to 
niy daughter Priscilla the ninth part of my estate as above n a n d .  I 

will to my son Enoch the ninth par t  of the estate as above stated, 
(51) with the addition of $200, to be received out of the above named 

estate, it  Leing due to him in  conwquence of his having reee i~ed 
no land. I will to my son Joseph the ninth part of my estate as  before 
stated, making it equal to them all. Furthermore, before the division 
takes place anlong my children, I will to my niece Sabina Graves, out 
of the above mentioned estate, the sum of $100, and a good bed and 
furniturc;  and thcn all thc property not particularly devised to be sold 
by the executors and divided as before devised." 

The testator appointed his  son Joseph and Francis L. Simpson, who 
married one of his daughters, his executors; and soon after the testator's 
death they assented to the several legacies and settled the estate and 
d i ~ i d e d  the residue anlong the eight s u r v i ~ i n g  children of the testator 
a ~ l d  the children of his deceased son, Moses. At that  time James Bos- 
nell  held the slaves so put  into his possession by the testator and the 
issue then born, and the plaintiffs paid over to him his nife's legacy of 
om-ninth part of the residue of the estate, not including in  the estimate of 
the residue the said slaves or either of them; and Boswell thereafter kept 
powssion of them until the death of his wife in  1837 and until his own 
death in 1843. Upon that erent the negroes were taken by his adminis- 
trator and dirided under the statute of distributions as parts of his 
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estate, and allotted in  the share of the defendant, who n a ?  his second 
wife. The  plaintiffs then set u p  a claim to the negroes, and demanded 
then1 from the defendarlt; and upon her refuqal to deliver them, thcy 
brought this action, in which the pleas are "tlic grneral issue and statute 
of limitations." 

The parties agreed that  if in the opinion of the court the plaintiffa 
were entitled to the slaves, and the action was not barred by the statute 
of limitatioas, there should be judgnlent for the plaintiffs for the slaves 
and their several values as specified; but if the opinion of the court 
should be against the plaintiffs upon either of those points, then there 
should be a nonsuit. 

The  court gave judgment for the plaintiffs, and the defendant ap- 
pealed. 

E.  G. R e a d e  for  p l u i t t t i f .  
K e r r  f o r  de f endan t .  

RVFPIX, C. J. The reading of the will produces a strong impres .s1011 ' 

that  the testator believed he had effectually advanced several of his chil- 
dren, and, a t  all events, that he meant in that paper to recognize such 
gifts, perfect or imperfect, as being good gifts, or as made so thereby. 
H e  a v o m  in  alniost every disposition the purpose of proriding equally 
for his children, and that not by his will merely, but by the bouutieq be- 
sto~ved in that  i n s t r u ~ ~ i e r ~ t  and others previously made to them altogether. 
The case agreed ought to have stated the facts more fully as to the ad- 
vances to the several children, as it would have been much more satisfac- 
tory if me could know the particular advances to each child, their rela- 
tive ralues, and when and how conveyed, if a t  all. But meager as the 
statement is  in that  respect, the mill itself-11-hich must be believed- 
puts i t  beyond doubt that  A h .  Boswell and all the children had received 
in  the testator's lifetime gifts, o r  what the testator illtended as gifts, to a 
considerable value, excepting ouly the son Joseph. The first disposi- 
tion, after that  to the wife and the remainder of the persoi~alty given to 
her for life, is to Joseph, arid consists of the remainder in  that land and 
of a slave, who was a raluable mechanic, and other chattels ~vhich, the 
testator says, "I n o w  g i ce  him in order  t o  trlake lrirn equal  wi fh  my  o t h e r  
children." What equality was then in the testator's mind?  Certainly 
i t  was not in relation to donations to the other children contained in the 
will; for all the rest of his property, but the special gift to Joseph and a 
trifling legacy to a niece, is divided equally between all the children, 
including Joseph, and the issue of the deceased son, Aloses, with certain 
exceptions, which, however, only make it more plain that  the testator 
designed an absolute equality between his children and that equality con- 
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stituted by taking into account previous gifts. The will does not merely 
say that the residue shall be dirided equally among the testator's chil- 
dren, but that i t  gires to each child separately one-ninth part in distinct 

clauqes, that the testator might tlie more con~er i i e r~ t l ,~  and clearly 
( 5 3 )  deduct from or add to that ninth part of each child what such 

child had received more or less thau an arerage of the advances 
to the children as ineasured by the special gift in the will to Joscph. 
And such deductions or additions are stated in the will to be directed for 
the very purposes of fulfilling the prevailing intention of rquallty be- 
tueeil tlie childrell. Thus, the sum of $60 is deducted from Roger's 
shale of the rcaidue, "it Leing a s u i ~  ~.eci '~r ~ ( 1  o w r  ontl  nhoce  h i 5  e , i~ tu l  
p a i t  z i ~ f h  nijj o t h e r  c l ~ z l d r e t ~ . "  For  the like reason he deducts from the 
share3 of IIeydoi~ and Prilelolw, $300 each, and exclude A h .  Uoiwell 
from ally share of the proceeds of a certain piece of land which forms a 
par t  of' the residue. 011 the other hand, he adds to Eiioch's part $300, 
"it being d71c to 11i1n ill cowequellcc of his h a ~ i n g  received no land; and, 
as he tegali the donatioi~s to his cllildieii by the ~pecia l  one to Joseph, 
and gare the reason therefor, so he coilcludes it by the glft to him of a 
the11 reinaiiilr~g i~iiltli  part of the residue, and armexes to it the remark, 
"inaklng ~t (Joseph's share of the residue) equal to them all," o b ~  iously 
meaning thereby again to declaie that he g a \ e  Joseph an equal share of 
the residue of his estate, iiotwitllstai~diiig the precediilg special glft to 
him, because that precedii~g gift to him in the nil l  Tixs but to make up 
for prerious gifts to the other children l~ iade  before hc inade his ni l l .  
This \ iew is confirlued by the terius used by the testator in the first gift 
to Joseph, "I note gire him and in order to make liiin equal with my 
children," thus contrastiilg the gift to thzs child thrn made with forrner 
gifts to the o t h e r  children. I t  is true tha t  we caiiilot say that the testa- 
tor had really, that  is, legally, g i ~  en slares to his other cllildreli, because 
no written gifts appear, and such only are ralid. And it is likewise true 
that the language of the testator ill his will does not amouilt to ail express 
g i f t  to the other children respectlrely of the property put into their 
possession. But the understar~dmg of the testator is so c l e a r l ~  seen 
that  those children sl~ould ha re  that  property, and his intention so mani- 

fest that they should have it, that  there is  a cogent implication 
(54) of a gif t  in the will, or, a t  the best, of a confirmation of previous 

gifts. Suppose the testator had giren slares to his children by 
parol, and had said in his will, "I confirm the gifts heretofore made to 
nly children," although those were no gifts in law, for marit of a writing 
and because the donor did not die intestate, yet, undoubtedly, that  mould 
Ee a valid testamentary disposition, amounting to a present gift, upon 
the strength of the intentioil. This ~ i i l l ,  taken in all its parts, conreys 
the intention of the testator not less clearly than if he had used the laii- 
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p a g e  supposed. We arc not in possession, indeed, of data for an accu- 
rate estimate of the advances to the several children; and if i t  were in 
our power to treat this case agreed as we liked, we should be disposed to 
refuse to gire judgnient on it unless i t  wcrc more fully stated. But as 
we are obliged to proceed or1 it as i t  is, we must determine the right? of 
the parties as they may appear to be, both on what is set forth and what 
is not set forth in the case. I t  is to be observed, then, that it does not 
appear that Mrs. Boswell recc i~ed allything from her father but the ne- 
groes. Nor  are their nlnnbrrs o r  ralues stated at the time the father sent 
them home with the daughter. I t  seems there are four now; but one of 
then1 is  called in  the declaration a child, oue a boy, and one a gir l ;  the 
fourth is called a woman. So it is  probable that all except the worrian 
liave been born within the nineteen years during which Boswell and the 
defendant liave held theill, and that  when the will was made, in 1832, this 
family was not of greater ralue than the extra gifts to Joseph, which 
the will declares were made to him in order to bring hiin upon an equal- 
i ty  with Mrs. Boswell arid the other brothers and sisters. Such ail equal- 
i ty  the testator could not have spoken of unless ill referelice to previous 
bounties to the other children. Such a reference, in that connection, 
must, by implication, gire those previous bounties efficacy, a t  least, for 
that time, else the great object of the testator, as avowed by him ill the 
gift to Joseph, will be defeated by his having so niuch more than the 
others, instead of being thereby made equal with them. 

The Court is likewise of opinion, were the law otherwise upon the 
point already discussed, that  yet the case is with the defendant upon the 
point of mi adverse po+sessiol~ for more than three years. This 
matter would, perhaps, hare  beeu more properly left to a jury, (55) 
because the intention of the parties, as for the niost part  giving 
character to the possession, is more appropriate to tha t  body, aided by 
explanations from the bench. But as the parties have chosen to with- 
draw i t  from the jury and refer it to the court by a case agreed, it be- 
comes our duty, according to our practice, to decide it, and, from neces- 
sity, to deduce from the facts stated such other il~ference. of fact as a 
jury would or ought to make. I n  this view of the question i t  seems to 
us that  although an adverse possession is not expressly ,stated in the case 
agreed, yet i t  is  fairly to be inferred from the period a t  which the plain- 
tiff settled the estate with the residuary legatees. 

The premn~ption,  both legal and iiatural, is that a person takes pos- 
session according to his title, arid that  as  long as that possession lasts it 
retains its original character, u~ilcss, indeed, it be so w r y  loug as thereby, 
or  with other circumsta~~ces, to create a presumption of a subwquerit 
conveyance. IIence, in gcweral, the posiessio~~ of a t c w a ~ ~ t  or bailw is 
subsidiary to the title of the owner. But those persons may hold ad- 
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vereely, that  is, in point of fact they may deny the title of those under 
nhoin they entered, and set up a title in themselves and hold posirssion 
upon their onli alleged title. Such a possession is, in fact, adverse; and 
i t  u-ould seem that it can be nothing in law. The difficulty in such case.. 
is for a bailee to sllon, when the bailor is passive, that there has been a 
cliauge in the character of the posses-ion, in n l i i c l~  there has been no 
c h a w .  But nllen the bailor d e l n a ~ ~ d s  posse;jioll alid the other refuse., 
the lat trr  subjects hiinself to an action as a trespawer, and, corisequently, 
tlie pos"esion heconics adverse. So, if the dealings of the parties bi. 
such as can consist oi11y n l t h  ari admitted or an  open c l a m  of ab-olute 
property ill the bailee, the same consequence follows; as if the bailee sell 
the thing, or  his administrator distribute it as a par t  of his estate, the 

posession of the purchaser or next of kin is deemed adverse. 
(56)  The circumstances here seem equally strong with those men- 

tioned, and they are taken from decided cases. C p  to the death 
of tlle testator Bos~vell held as hailee; and, also, up  to the assent of the 
executors and their settleinelit of the estate he is to be presumed to have 
held in that nmlner. But after that elent, as an inference of fact, the 
contrary is  to be presunied; for  it is almost inlpossible that  he should 
tllen have held or that the plaintiffs should have considered hini as hold- 
ing in any other lnaimer than upon a title asserted in himself and be- 
lieled by all parties to be in him. The settlement in question viai not 
merely for a particular legacy to Mrs. Boswell, but involved the whole 
residue; and all the children were necessary parties to it. Of the resi- 
due, nhich was then the subject of settlement between all the members 
of the fainil7-, these ilegroes, and any others then in like ilianlier in pos- 
session of the other children, necessarily formed parts, unless they be- 
lo~iged to tlle posse?sors re-pectirely. As parts of the residue, these 
s l a ~ e s  would l i a ~ e  bcloilged legally to the executors, and two-ninths to 
tlieln heileficiall-. One of theni, as the will says, llad receired froni the 
testator ill his lifetilue property to the value of these negroes; and the 
other receired by espress words of the will gifts of equal value, which 
are declared thercin to be made ill order to produce an equality between 
tlie testator's children. Yet the settlemelit was made by the whole fanlily 
upon the basis that these negroes and, as f a r  as appears, all others which 
the testator llad advanced to tlie other children in his lifetime, did not 
for111 parts of the residue; and in that settlement all the parties to i t  
hare  acquiesced for twelve years. From those facts, whatever nmv be 
the ploper construction of the will, the inference is strong that  all the 
parties interested nere firnllS of opinion that either by rcasou of pre- 
~ i o u s  gifts or by tlle provisions of the will the negroes before delivered 
to the childrell did not fall into the residue; and, therefore, tl-ley xere  
not claimed or divided as parts of tlie residue, hut left to the several poe- 
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sessors as  their  property. T o  the purpcsc non colizidered, it  is not mate- 
r ia l  v h e t h e r  that  opinion lvas right o r  wrong. I t  c e r t a i l ~ l - ,  we think, 
existed, and  was acted on b: the plaintiffs and all  concerned. T h u s  
both sides concurred ill renouncing tlie re la t io~ i  of bailor and  ( 5 7 )  
bailee; arid nf tcr~vards Bo-nell not oiily held fo r  h i m ~ e l f ,  hut the 
plaintiffs must h a l e  known that  lie n-as so holding, and thought that  he 
w a s  thus  rightfullp holdillg. I f  t h a t  did not d r t c r i u i ~ ~ e  t h e  p o s s e 4 o n  
ulidcr tlie bailor and  tu rn  it  into olle ilidelwndeilt of liiin and adverse to 
him, notliing could. ,Is ail iiiferencc. of fact,  theii, n e  find the  possession 
to  h a r e  beeu a d ~ e r s e ,  a s  the plain result of the acts of the testator i n  his  
lifetiale, the  contents of the d l ,  the trall?artions between the executors 
and all  t h e  other c l~ i ld ren  i n  settling the  estate, and  the acquiescence f o r  
so long a period i n  the possession kept a f te r  the division and  settlements. 

PER C'L ~ ~ a a r .  Rerersed, and  nonsuit. 

T H E  STATE v. CALVIN LYTLE. 

1. In  the  t r la l  of a capital case the  original  cenzte cught to be first drawn and 
tendered,  but if t he  judge should. where there a r e  only eleven of the  
original panel, direct tales jurors to be d r a u n  with them, the  prisoner 
h a s  no  r ight  t o  a ventre de no to  on th is  account, if he has  had a n  
opportunit! of accepting or rejecting all of the  original t e n t i e  

2. Where one of the  tenzre,  upon being called, was challenged by the  State and 
directed to retire tlll the  panel u a s  gone through wlth. and was  not  
afterwards recalled. the  prisoner making no motion to t ha t  effect and i t  
being known t h a t  t he  juror \%as a witness for the  prisoner: Held, t ha t  
t h i s  was no ground for a ventre dc no? o on the  part  of t he  prisoner 

3. A short  absence of one of the  jurors impaneled, for necessary pulposes and 
without a n  inlputation of improper motives. does not vit iate t he  verdict 
of t he  jui y. 
- 

' k  * ( 5 8 )  
APPEAL f rom I) IVIDSOX F a l l  Term, 184-1 ; Prnrson, J. 
The  prisoner a a s  indicted for  burglary, and  on not guilty pleaded he 

was convicted, and f rom the judgnient of death thereon lie appealed to  
this C o u r t .  Before sentence was  passed the  prisoner iiisisted there h a d  
been a mistrial,  and, f o r  the  several reasons herein stated, inoved the 
court  to  set aside the  verdict and gran t  hiin a vellire de 110~0, which was 
refused. 

Af te r  forming a g rand  ju rg  tlicre were only eleve11 jurors of the origi- 
n a l  panel attending the court, and  a special cen i re  f o r  seventy-five other 

47 
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jurors m7as avarded. To form the jury, the jurors of the original panel 
were not tendered first and by themsel~eq to the p r i s o ~ ~ e r ,  but the names 
of those e l e ~ e n  perqolis ancl.of the special cemre  of se~enty-five ne re  put 
into a box together, alld nere  gouc tlirougl~ nithout forming a jury, by 
reayon of challenge., son~c  pereniptory and others for  cauv.  While 

those jurors nere  h i ~ ~ g  dranrl the solicitor for tlie Stat? chal- 
(59)  lenged some of then1 and lequircd th'rt t h e -  should itand by until 

the pallel should be gone throngh, a11d nlicxi tlie first challenge of 
that kind n a s  made, the court instructed the clerk to uote the names nf 
jurors who might be io challenged, .o a,, after going tbrouqh tlie other 
jurors of the panel, they r~~ ig l i t  Ite cnllctl bark a ~ i d  passed on before order- 
irig anotller ccnirc .  Accordingl~,  thobe n h o  had. been challellged by the 
State were thus called back and tno  of thenl challenged pere~nptori ls  
and the third snorn on the jury. 

The court then ordered another panel of tv elre of thc b .tanders ; and 
when one of them. who was witness for the prlsmc'r, n a s  drawn and ten- 
dered, be nay rhwll~npt~d for the State and ordered to ,tarid aside until 
the pa le l  should be goritJ through. I Ie  did s?, and remarkel 31 he n a s  
retiring that he way a ~vitness for the prisoner. The o t l l t ~  jurors on this 
p a w l  nere  exhnucted without making a j u r - ,  and the clcrk hc~lieved that 
Ridge had heen excusd or disc1i:trged on account of his bring a nittie-s, 
and did 11ot recall h i ~ n .  but a~inomlced to the court t!iat the vliole panel 
had been exhausted. The l~risoner and his couu>el klwn nha t  Ridge 1i:~d 
said, al,d also that he had riot bee11 called hack nor hi- caw dccided on 
b r  the coiirt ; arid no iiiotion was niade on behalf of tlie 1)risolicr that the 
juror Ridge ;hould be again tendered to him. But the presiding judge, 
belierilig that the ~)rcr ious  panelq had been exhausted, as  I M ~  l o e ~ ~ i  an- 
~ ~ o n n c c d  aloud ill open ccurt, a* aforesaid, ordered another l~anel  of 
t n e l ~ e  of the bystanders to be suninioned, without objection f ro~l l  t h ~  
p r i son~r  ; tilld of t h ~  pa11:.1 thus sunlmoried the jury was completed. But 
in fon i~ inp  the jury froill this panel the prisoner exhausted his peremp- 
tory alleges, and one person was snoni  on the jury thereafter. 

The trial rorltini~ed from e a r l -  in the day until after night, and not 
being then concluded, a recess  as taken to enable the persons concerned 
in it to take some refreshment. The jury were allowed to go to an adjoin- 
ing tavern to get supper, and for that  purpose were put in charge of a 

conrtable, as usual. T h e n  the7 reached the t a r e m  they went into a 
(60)  piazza. n h c ~ l  t n o  of the jurors requested the coilctable to stop and 

allon tllrnl to retire a short distance on a call of nature, and they 
went for that purpose 30 or 40 yalds, and came back without any un- 
necessary drlay. During that l~eriod three of the jurora ryelit into the 
tavern, passed through an  ante-room into the eating-room of the house, 
nhere thc larldlady and serrants only n e w ,  and began their supper, be- 
fore their fellon. canic in. 

4 8 
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After supper, the court sat arid the trial proceeded. When the judge 
had concluded his charge the jury retired under the charge of a cori- 
stable, who took a candle and col~durted t h n n  to their room ill the court- 
house. When they got to i t  they discovered that  the door was locked, 
arid then one of the jurors took the candle and returned into the court- 
room for tlie key, and immediately returned with it. While that  one 
was gone for the key another juror stepped around the corner of the 
courthouse upon a call of nature, and came immediately back. The 
jurors spoke with no person on the subject of the trial, nor on any other 
subject but that  of getting their supper and getting the key. 

Objections were also taken to the judge's charge upor1 the evidence. 
These will be found fully stated in the opinioil delivered in this Court. 

Judgrrient of death har ing  bcen proi~ouriced against the prisoner, he 
appealed to the Suprenle Court. 

Attorney-Generul for the State. 
Morehead for defendant. 

RUFFIN, C. J. The Court is  of opinion that  neither of the grounds in  
relation to the jury is sufficient to authorize a venire de rrouo. 

We think i t  mould hare  been proper to have kept the jurors of the 
original panel separate from those of the special venire. I t  was so held in 
S. u. Renton, 1 0  N .  C., 196. I t  is true that  in that case there were seven- 
teen of the original panel attending, so that  a jury might have been 
formed without any tales jurors, while here there were eleven 
only, so that  resort to the special venire was indispensable. But (61)  
we think that is  not material, because both the State and the pris- 
oner have a right to a jury of the original venire if one can be had;  and 
if a jury cannot be thus formed, they have an  equal right to have of the 
jury such of the origir~al venire as do attend to wllon~ there is no suffi- 
cient objection. I f ,  therefore, the prisoner had demanded the original 
panel to hare  been first gone through, and i t  had been refused, and i t  
had happened that  the prisoner had been compelled, by exhausting his 
challenges peremptory, to take a jury before he had an opportunity of 
accepting o r  refusing all the jurors of the original panel, we should have 
thought it erroneous. I t  would stand upon the same reason with the rule 
that  the improper granting or refusing of a challenge by tlie court is  
cause for a venire de novo. But  in  this case the prisoner was in reality 
deprived of no right, nor even any of his privileges abridged; for i t  SO 

happened that every one of the original panel was tendered to him and 
accepted or refused by him or rejected by the court for  legal cause before 
a jury was formed or his challenges exhausted. Consequently he sus- 
tained no prejudice by the alleged irregularity, and the verdict ought 
not to be disturbed. S. v. Arthur,  13 N .  C., 217. 

4-Vol. 27 49 
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Thr, rourt  made 110 errollrous deci4orl ni t l i  r e y w r  to the juror Ridge. 
W h a t  the court did as  to h im n a s  proper-tlint i*, to direct h i m  to stand 
1,- and n a i t  the decision u p o ~ ~  tlie challenge of liir~i unt i l  the pallel to 
nliicll he belonged had  bccn gone through. T h a t  rhallengc n e ~ e r  n a s  
decided. But 11c was n ~ t  called back f o r  a deci,io~l ~i lerelv from a mis- 
take of the clerk as  to the point of fact tliat the juror  n a s  cscmed for  
the rea-on lie n as a ~ i t r l e ~ s ,  b! consei~t of both sides. Hence that  officer 
dec*larcd a, a fact  that  tlic p a ~ i e l  h a d  beer] perused, although the court 
had  not passed on  this juror, and the  prisoner and his  counsel, ~ ~ i t h  a ful l  
k~ ion lcdge  of the t ruth of the case, acquiciced i n  tliat statement, and 
11pa1 the bayis that  the pnllel had been p e r u d  a n d  all  the jurors h a d  
b e m  accepted, cllallel~ped, o r  excused, made no objection to ai lot l~er  pme1 

being ordercd. Iiiqtead, then. of the  court having erroneously 
i G 2 )  decided ulmn the challellge to this  juror, i t  is a case i n  which by 

the conc2nrrence of the prisoner no decision was aqked fro111 thc 
court. T o  Get aside the rerdict  in surli a case xoulcl be to enable the 
prisoiier to annul  the most .olen~n tr ia l  by a trick. 

Tlie A o r t  adjourlinient of the court f o r  necessary refreshmeut. and  the 
separation of sollie of the jurors  f rom the body of the  ju ry  upon  the occa- 
sions and  for  tlie ~ e r y  short periods nientiollcd, do not r i t i a te  tlie trial.  
,\'. r .  K imhro~igh ,  13 N. C., 431;  ,\". r .  X i l l r r ,  18 S. C., 500. Indeed, 
there does not seem to be the least ground of su3picion tha t  the rerdict  
could ]lave been influenced by anythirlg tha t  occurred while the juror? 
w r e  out of tlie presence of the court. 

T h e  counrel fo r  the prisoner took ark exccption t o  par t s  of the  charge 
to the j u ~ ,  to the proper uiiderstandirlg of which i t  i s  necessary to  state 
tlie par ts  of eridence. T h e  house tliat was broken was situated i n  D a r i d -  
so11 C'ou~ity, and  belonged to two men rlariicd S e w s o m  and Spence, and  
n-a, used bv them as a shop f o r  the  sale of rnerchandiie, and  also a dwell- 
i q - h o u ~ e .  The  prisoner was a house carpenter,  and  resided i n  Randolph 
County, and  was engaged i n  building a house there, a t  the distance of 
abont 30 rniles f r o m  t h e  ho~xse of Sewson  and  Spence. O n  Monday,  
8 May, the prisoner was in  the shop, had  some dealings with Xewsonl, 
and  paid h im three $1 bills. t ihich lie sanT Xewsom nut  into the  till. T h e  
1iou.e n-as broken open on the  light of Sunday,  14 Nay. T h e  entrance 
was effected by boring a hole i n  the  shut ter  of a window i n  the  shop with 
a 112-inch auger, 90 as to take out a piece large enough to admit  the  
hand,  and  then the  kev of a n  i ron crossbar was removed on tlie inside 
a n d  the windoxv opened. T h e  appearance of the  holes showed t h a t  they 
n-ere hored with a peculiar auger, called a n  E d d i n g  auger, of which none 
n-ere known ill t h a t  neighborhood, and  tliat this auger  had  a g a p  i n  it. 
Tliere n-ere stolen from the till  the S U I ~  of $10 o r  $12 i n  small silver 
coins. three $1 bank bills, and a South Carolina due-hill f o r  50 cents. 
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On the eaening of 13  May the prisoner left his place of resi- 
dence in Randolph County, saying to a witness that  he was going (63) 
on a money speculation; and he returned on Monday evening 
following. 

On Monday morning, 15 May, the prisoner was seen about sunrise, 
about lyz rides from the store, going in  the direction from the store to his 
residence. H e  m7as walking r e ry  fast, and dodged when he saw the wit- 
ness, though a t  some distance off, and the witness did not perceive that  
he  was carrying anything. At  12 o'clock of the same day he was seen by 
another person going in the same direction, 15 miles from the shop. H e  
had his coat off and carried it on his arm, and this witness, also, did not 
perceive that  he was carrying anything else. 

During the week following the prisoner passed to a person three $1 
bills and a South Carolina bill for 50 cents, which Newsorn identified as 
those that  were stolen froin tlie shop. On Monday, 22 May, he also 
passed to another person $10 in  silver change, only one piece of which 
was as large as  20 cents, the rest being mostly dimes and half-dimes. 
Of these coins, the owners identified two of the dimes, with particular 
marks, one half-dime a i d  one piece of 12?5 cents. 

On Monday, 22 May, the prisoner was arrested a t  the house on which 
he was working, and there was found among his tools an Edding auger 
of the same dinlensions with which the holes in the window shutter were 
bored, and with a gap in i t  corresponding with the impressions from the 
gap in the window shutter. 3 person who worked with the prisoner 
said that  while the prisoner was absent he had not rnissed the auger, 
though his attention had not been directed to it. 

The counsel for the prisoner, i n  the course of his defense, contended 
there was not suficient evidei~ce that lie c o ~ ~ n ~ i i t t e d  the burglary, and, 
particularly, that the possession of tlie stole11 nioney was not sufficient 
evidence, because, fro111 the lapse of time between the burglary and the 
prisoner's being seen with the money, he might have probably 
received i t  from some other person. And to fortify that  positioii, (64) 
and also in reply to an argument of the solicitor, founded on the 
correspondence between the prisoner's auger a i d  that  with which the 
entry had been effected, the counsel for  the prisoner further contended 
tha t  he could not have been the burglar, because, if he then had his 
auger with him, i t  must have been seen by the two witnesses who saw the 
prisoner returning honie on tlie next day after the burglary. 

H i s  IIonor, in summing up to the jury, stated to them, among other 
things, tha t  the prisoner had not been seen in possession of the money 
so recently after it was stolen as of itself legally to raise a presumption 
tha t  he had stolen tlie money or, consequently, broken the house. There 
was opportunity in the interval for some other person to have passed i t  
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to h im;  and, therefore, he ought not to be ronricted of breakiilg the 
house on that el-idence. But the couit further oba r r~ed  to the jury 
that the possessiorl of the money was nerertheless a circunlstance to be 
con4dered by them, x i t h  other circurnstai~ces, tending to show that the 
prisoner n a s  the person who broke the hou>t ;  a ~ i d  if thc whole evidence 
satisfied them that he did, then they ought to find him guilty; that it  
11-as a material circunlstance for their consideration, i n  connection with 
the prisoucr's posseision of tlle stolen Inone-, that  it con4sted of a con- 
siderable nunlbcr and various kinds of coin, be-ides several bills of paper 
money, and that all of it v a s  ill the prison~r 's  poises;ion, or had been 
passed by hiin, as ellabling the jury to estimate the degrce of probability 
that the prisoner liad himself taken it, or, on the contrary, that some 
one else had stoleli it and passed the nhole sum to llinl in the w r y  pieces 
that n e w  takel~.  And in reference to the point disputed betweell the 
counsel, vhether the prisoner liad his auger nit11 him on Xonday mora- 
ing, tlie court told the jury that they must judge 11011- the fact 11-as from 
the circumstances. On the side of the prisoner there were the circum- 
stances that the worknian with whom the prisoner was eniployed had 
not missed the auger while the prisoner mas gone, and that the 1vitnesses 
who saw the prisoner going home did not see the auger. On the other 

hand, there were the sewral  points of agreenieut between the 
( 6 5 )  auger ~v i th  which the window shutters \$as bored and that be- 

longing to the prisoner; and also the consideratioils that  the 
prisoner might hare  had the auger, although the witnesses did not see 
it, as he passed them a t  a distance, and they did not attend particularly 
to what he had and moreover, that he might have been able to conceal it 
in some way, as by taking off the handle, for example, as it could easily 
bo replaced when needed for use, and while the pieces were separated 
they could be carried without being so readily discovered as when 
united. 

The court further informed tlie jury that they were the exclusive 
judges of the credit of the witnesses and of the weight of the circum- 
stances; and that tlle court presented the subject in different points of 
view to aid them in their deliberatious, and without any intention to 
intinlate an opiilion as to the facts; and that the various suggestions 
submitted to them were to receire from the jury on17 that consideration 
to which, in the opinion of the jury, they were entitled. 

Though the exception to his Honor's suimning up has not been argued 
by couilsel for the prisoner here, yet, as in erery other case of the like 
serious consequence, we have given it our deliberate attention. We 
regret that  we h a ~ e  not had the views of counsel, because, after full eon- 
sideration, we are at a loss to conjecture what tlle objections can be. 
The judge illtimated no opinion as to the facts. The I ery argunlent for 
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the prisoner assumed that there liad beer1 a burglary committed and the 
nioney stolen by some person. Therefore, in noticing that  point to the 
jury his EIonor did not err  in taking those facts for granted. The only 
question was whether the prisoner or some other person was guilty; and 
to that  question the circunistanccs to which the attention of the jury 
was called and tlie various aspects ill which they might be regarded 
were relevant and pertinent. The  probability certainly is greater that  a 
possessor of stolen property was the thief, if many small articles, and 
especially of coin, were stolen, and all of them found upon a per- 
son shown to be a t  or  near the scene of the theft, than if he had (66) 
only one or two of them. I t  was, therefore, fit to lay that  view 
before the jury. So the argument that the prisoner did not have an  
auger was necessarily noticed by his Honor in  the discharging of his 
duty of sumrning up, and in so doing lie was obliged to explain to the 
jury the rule in law of evidence as to the difference between affirmatire 
evidence to a fact and the negative testimony of a witness that he did 
not observe or recollect the fact and make that  explanation in connection 
with the case upon trial. Therefore, i t  was proper, to enable the jury 
to carry out the rule, that  their attention should be called to the circum- 
stances which would properly tend to weaken in  their minds the influ- 
ence of the negative testiniony and induce a belief by them that  the 
prisoner had the auger, though the witness did not see him have it. 
Those circumstances the court simply recapitulated in order; that  the 
prisoner might have been a t  such a distance that  the witnesses could not 
see the auger, even if he had i t ;  or, if near enough, that  the witnesses 
had no interest in the matter, and liad not their attention excited; or  
that  the prisoner had concealed the auger from observation, which he 
might have done under his coat that was hanging on his arm, o r  by 
taking the handle and barrel apart  arid carrying them side by side, so 
as to be more readily kept out of sight. These were probabilities that  
it was proper to submit to tlie jury for their consideration, provided 
they were fairly left with the opposing probabilities to the unbiased 
consideration of the jury;  and we secn otlling whatever in the case to 
raise a doubt that  the suirirning up by his Honor was not full and im- 
partial, intended and calucalated to aid the jury in corning to a just 
conclusion on the facts, as the result of their own convictions upon a 
full deliberation on all the evidences and the discussions of it on both 
sides. 

PER CURIAM. No error. 

Cited: S. c. ( ioduin,  post, 404; S. v. Sash ,  30 N. C., 37 ;  S. v. Owen, 
61 N. C., 427; S. v. Durhart~,  72 S. C., 448; S. I . .  Patterson, 75 N. C., 
473; S. v. Barber, 59 N. C., 526; S. 11. IIensley, 94 N. C., 1029. 
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( 6 7 )  
MICHAEL FERRALL v. WILLIAM UT. BRICKELL. 

A sheriff is bail for two defendants. After judgment, a ca. sa. is issued and 
executed on one, who gives security for his appearance at  court. The 
other defendant is not to be found. Before the day when the defendant, 
who was arrested. was bound to appear. he and the plaintiff entered 
into an agreement that he would secure the plaintiff in some other debts 
that he owed him, and in consideration thereof the plaintiff would re- 
lease him from the cn. sa. and would not a t  court oppose his discharge 
under the insolvent debtor's law: Hclrl. that this does not operate as  a 
release of the debt, nor did it discharge the sheriff from his liability as 
bail for the other defendant. 

API'EAL f rom &LIE AX, F a l l  Term, lb.1-3 ; Raile~j,  .I. 
T h e  case was that  the plaintiff sued out h i s  wri t  against Redding J. 

Hawkins and  Figures  L o ~ r e ,  re turr~able to Hal i fax  County Court,  ~vhicl i  
was executed by the  defendaiit Brickell, h e  being then the sheriff of said 
county, ~v i thout  taking a n y  bail. The  plaintiff prosecuted his suit regu- 
l a r ly  to  judgment, and  then sued out his  ca. sa. against the  defe~idantq, 
to wit, Hawkins  and  L o w .  Hawkins  was arrested under  the ca. sa. by 
the  sheriff Brickell,  the defendant, and  the executioli returned non est 
inrentus a s  to t h e  defendant Lowe. T h i s  xi. fa. then issued to subject 
the  defendant Brickell to  t h e  paynient of the judgnierlt against Hawkins  
and  Lowe as  the suecial bail of L o ~ r e .  Before the arrest of Hawkiris he  
claiiiied tlie benefit of the  act of tlie General Assembly passed for  t h e  
relief of illsolrent debtors, and g a r e  to the sheriff a cu. scl. bond, a s  it 
is  termed, that  is, a bond f o r  his personal appearance a t  the succeedi~ig 
te rm of Hal i fax  Countv Court  to take the benefit of said act. Before 
the  day  upon which H a n k i n s  \$-as, by his bond, bound to appear  he a n d  
the plaintiff cnine to a n  agreement tha t  Hawkins  should give the plain- 
tiff Fer ra l l  security fo r  some other  debts which he owed llim, and F e r r a l l  

should release his  clailn against h i m  under  the  judgment up011 
( 6 8 )  which he  h a d  been arrested, and should withdraw al l  oppositiou 

to  his  discharge; and  it  is fu r ther  stipulated tha t  Fer ra l l  should 
be a t  liberty to pursue h i s  claim against* Lowe arid the defendant 
Brickell as  his  bail. Hawkins  did secure the debts as  agreed, and  no 
fur ther  steps were taken by Fer ra l l  upon the  ca. sa. bond against him, 
but no releaqe was executed. T h e  j u r y  found a rerdict  i n  favor  of t h e  
plaintiff, subject to the question of lam resewed f o r  tlie consideration of 
the  court. T h e  presiding judge set aside the ~ e r d i c t ,  and  g a r e  judgment  
of nonsuit against the plaintiff, f rom n h i c h  he appealed. 

Badger  of plaintif. 
B. F. X o o r e  Jur defendant. 



x s ~ ~ ,  J. 111 the op i l~ io~ l  of this Clouit, t l ~ ~ r c  was error ill the jndg- 
l t ~ e i ~ t  of i m ~ ~ s u i t  gaaiiibt the pl:~illtiff, and wc suspect tllc error ails ow:(- 
~ i o i ~ c d  b~ uot duly r c g a r d i ~ ~ g  the 4tuati611 in which the partics qtood 
at the ti111e the a g r e e ~ l ~ e ~ l t  nab entcwd into. The defendant Brickcll. 
by uot taki~lg  bail frow 111~ clcfcnda~~ts Hankills ancl Lov,e, bccallw 
ur~der  our law special bail, or bail to thc action, and, as such, liable to 
all the r e ~ ~ m ~ i i b i l i t i e s  of bail ; hc bcraule b o u ~ ~ d  that the dc fedau t -  
should pay sucdll judpn~e~t ts  ns  i ~ l i g l ~ t  b~ r e ~ m  ered a g n i i ~ ~ t  tlicin, or sur- 
render their b0die.s. Both ill E i ~ g l a i ~ d  a i ~ d  ill this State it is ~vell  i c t -  

tled that a plaintiff seekiiig redrcss against bail must first sue out n i l  

execution against the body of the priilcipal, and heve it returiied, before 
he can pioceed against tlie bail either by action of debt on the bond or 
by s c i w  fcrcias. But  the ( a .  str. ailswrrs, a i d  it is intcwded to t t~~swer ,  a 
yery different purpose there from what it does here. The bail ill Eng- 
land stipulates merely for the delivery of the defendant, and not for the 
paymeut of the delllaud, and the plaii~tiff has the right to proceed either 
against tllc property or pcrsori of tlic defendmt. I t  has, therefore, 
been held proper that  he sl~ould do soi~letlling plaii~ly indicati~lg his 
intention to proceed against the person in order to fix the bail. Pcters- 
dorf on Bail, p. 353; Il'ilmon 1;. CYlurX., 1 Lord Ray., 156;  South 1 % .  ( : r  i f -  
fith, Cro. Car., 481. up011 the above principle 2 Sel1011's Practice, 
44, lays down the rule that if plai i~tiff  sues out execution against (69) 
property of tlie priiicipal, it is an electioii by hiiri which discharges 
the bail. This doctrine has t e c r ~  long sii~ce overruled, and it is settled that 
plaiutiff may make out a fiiv i fuc ias  against pro1)erty of deferldai~t, a ~ l d ,  
upon its provii~g u i~ara i l i r~g,  luay issue his tu .  su., or lrlay issue both 
a t  the same til~ic, provided the latter is uot executed until the foriner is 
returned, ere11 where there is a partial payincut 011 the fi. fa. Archbold's 
Practice, addenda, 1 3 ;  X c S a i r  1 . .  Ragland,  17 N. C., 42. The object 
of the cu. sa., then, is to give the bail notice that the plaintiff has elected 
to go against the body of the deferida~~t,  and uutil he receives such 
notice he is not boui~d to snrrcrder his principal. Petersdorf, 353, 339. 
I t  does not ill England issue nit11 ally aicm to its execution. The sheriff 
is  not guilty of ally ~~lisfeasauce in office by not executing it, for after 
it has lain in hi7 ofice the la31 four day3 next before it is retuniable, tlip 
plaintiff can coinpel hi111 to r e tu r~ l  a no11 (.st inwnttcs, altllough he Illay 
know where the defeudant is. Pctcrsdorf, 359 ; I I ~ i n t  r .  ( 'oJ ,  3 Bur., 
1360; 1 Black., 393; 2 Tidd, 1128, 11. i. But t l ~ c  cu. su.  in this Statcl 
was intended for a differtilt purpose; not simply to ~ ~ o t i f y  the bail of 
the electioi~ t11c plaintiff had ~liade, but to give to him the full bellefit 
of the process. F i n l ~ y  I - .  Strtitlr, 14 N.C., 248. By scc.. 3, c11. 10, Re- 
vised Statutes, it is provided that "the plaintiff, after final judgr~ient, 
shall not take out an ~xecnt ion  against the bail until an execlition he 
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first returned tliat the defendant is not to be found in his proper county, 
and until a scire facias has been made known to the bail, which scire 
facias shall not issue until such return." Section 18, ch. 119, Revised 
Statutes, makes it tho duty of the sheriff, under a heavy pciialty, by 
himself or  his lawful officer or deputy, to ~ ~ e t u t ~  and duly return all 
writs and other process which shall be delivered to him tneiity days 
before the sitting of the court to which they are made returnable. Wheil, 

therefore, a plaintiff has taken out his execution against the body 
(70) of the defendant, directed to the proper county, and caused i t  

to be placed, in proper time, in the hands of the proper officer, 
he has done all the law requires him to do to entitle himself to the bene- 
fit of the process against the bail; but not until the sheriff has rcturned 
he is  not to be found in  his proper county can he proceed; arid the 
sheriff makes his return upon oath. I t  is  not denied tliat if the plaintiff 
Ferral l  had released to Hawkins the debt for which he had a judgment 
against him and Lowe, that the release would hare  operated to the bene- 
fit of Lowe and to the discharge of the bail, for  a release to one coobligor 
i s  a release to all. Coke I,., 252; 2 Bos. and P., 630. But there is  no 
evidence in the case that  any release was executed by Ferrall. So, if 
Ferrall,  after IIawkins was arrested under the ca. sa. and while so in 
the custody of the sheriff, had discharged hiin from arrest, i t  would 
have discharged the debt also against Lome, and consequently against 
the bail, because i t  would have been the act of the party himself. B r y a n  
I? .  Sintonton, 8 N.  C., 51. At  the tirile the agreement took place between 
Ferral l  and Ha~vkins  the latter was no longer in the custody of the sher- 
iff. The  defendant Brickell, as sheriff, had discharged his duty by mak- 
ing the arrest and taking the bond for the appearance of Hawkins, and 
as  bail for 1Iawkins he was discharged the rnoment he was in custody 
upon the ta .  sa. I n  Hazukins I * .  I f a l l ,  38 h'. C., 280, the Court say that  
when a debtor in custody under a ca. sa. tenders to the sheriff a bond, as 
prescribed in ch. 58, secs. 5, 8, Revised Statutes, tliat i t  is his duty to 
accept i t  and release the debtor from custody. The discharge, then, 
from actual custody o r  imprisonment i s  the act of thc law or of the 
debtor under the law;  consequer~tly, tlie creditor is at liberty to proceed 
against any other person liable to the payment of the debt. Bu t  i t  
is  said the agreen~ent not to oppose tlie discharge of Hawkins as au  
insolvent operated as  a discharge to Lowe, and consequently to Brickell 
as the bail of Lowe. We are a t  a loss to perceive upon what principle 
his  coriclusion is  founded. The plaintiff has done all the law required 

him to do. H c  has taken out his execution, as broad as his judg- 
(71) ment, and placed it i n  the hands of the proper officer, and he has 

done nothing to impede its full operation. Was he bound to op- 
pose the discharge of IIawkins? I n  the case last referred to the court 
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say h e  was not bound, nor  was t h e  sheriff a s  bail i n  a n y  manner  con- 
cerned i n  t h e  efforts to  be made by  IIawkins to  procure his  discharge 
under  t h e  insolvent law. I.lristanJy 7.. IT&, 4 Taunt.,  193. T h e  agree- 
ment  not  to  look to hiin f o r  the  debt fo r  which Lowe was jointly bound 
did not operate  a s  a release to Lowe, nor  would i t  h a r e  h a d  t h a t  operation 
i f  under  seal. I n  Hut ton v. Eyn, 6 Taunt.,  289, it  i s  expressly decided 
t h a t  a covenant not  to  sue one of two joint obligors does not operate as  
a release t o  t h e  other. N o r  h a s  i t  tha t  operation when t h e  covenant pro- 
vides t h a t  if t h e  sui t  i s  brought against  the  other obligor the  covenant 
m a y  b e  pleaded i n  bar. D e a n  v. A*euhaZl, 8 Taunt.,  168. 

W e  are, therefore, of opinion tha t  there is  e r ror  i n  t h e  judgment of 
h i s  H o n o r ;  t h a t  the  judgment of i iomnit  rilust be set aside, and  judg- 
ment  entered f o r  the  plaintiff, with costs. 

PER CURIABZ. Reversed, a ~ ~ d  judgnlerit f o r  plaintiff. 

Cited: Trice 7.. Turrenti7~e, post, 238;  Jackson 2 ' .  Hamptor~,  32 N.  C., 
582. 

JOHN WELCH as11 WIFE v. EMSEY SCOTT AXD OTHERS. 
( 7 2 )  

1. The following entry of the appointment of a constable on the records of a 
county court, to wit, "It appearing to the satisfaction of the court, pres- 
ent, Philip Baker, Esq. (and six others, naming them), that Emsey 
Scott has  been appointed constable in Captain Phipps' company, the 
said Scott comes into court and enters into bond, etc., which is  ap- 
proved by the court," imports that Scott had been chosen by popular 
election, according to law, and that i t  was so decided by the county 
court, and, therefore, the appointment was a valid one. 

2. A seal is indispensably necessary to a warrant issued by a magistrate to 
arrest a defendant on a criminal charge. 

3. I t  is  the duty of a magistrate, before issuing a warrant on a criminal 
charge, except in cases supra v z s u m ,  to require evidence on oath, 
amounting to a direct charge or creating a strong suspicion of guilt; 
and an innocent person, arrested on a warrant issued by a magistrate 
not on his own view, nor on any oath, would have an action against the 
magistrate. But the officer executing such warrant is justified, the  
subject-matter being within the magistrate's jurisdiction, though i t  does 
not appear upon what evidence it was issued. 

APPEAL f r o m  CHEROKEE F a l l  Term,  1844;  Rattle, J. 
Action f o r  a n  assault and  bat tery on  the  f e m e  plaintiff, i n  which the  

defendant  justified under  a State's war ran t  issued by  a justice of the  
peace of Chereokee County and produced on t h e  trial.  I t  was  directed 
t o  a n y  constable of t h a t  county, a n d  commanded h i m  to take Elizabeth 
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JVclr l~ (tlw plaintiff) and  sel era1 other persons, and h a r e  then1 before 
Gotlie justice of the peace of the said coulits to al isner  to a cliarge 011 

behalf of the S ta te  f o r  a n  assault ou IT'illialn T. P e a r c y  with illtent to  
kill arid ~ ~ u r d c r .  Iii111. I t  did liot purport  to h a l e  h e m  iszucd on the  
~ i c w  of thc jn-tic('. 11or oil a charge made 011 oatli by a i ~ o t h e r  person;  
and  it  na.  riot n l ~ d e r  -pal, but olily u l i d ~ r  the hztr~d of the ~napi - t ra te .  

, . 
l h c  ~ i ~ : y i > t r a t e  \ \ a s  c ~ a l l ~ i l ~ c d ,  end  he .tated tliat P e r q  was 

( 7 3 )  dal~gc~roui l?  noullded by S O I I ~ C  1)t'rn011 ; tha t  i t  n a i  not ill liia 
p r c - ~ ~ c e .  hut that  he  Tias credihl? iilforllied of it ,  and  tliat i t  was 

d o i ~ e  by the ~ 1 1 s  of Nr:. TVelch, slid that  she e~icwnraged tlielti to do i t ;  
tliat Scott,  the defe i~dant ,  nab  a n  artitig constable of the county, and 
that  lie the11 coli~nia~ldecl Scott orally to arrc+t tho>e persous and bring 
the111 before h im,  tlie magistrate, f o r  t r i a l ;  aud the defelldant refused to 
do .so n~i lei .  he should have a n arral l t  ill n r i t ing ;  that  tl iereupo~i, n ith- 
out ally rliarge on oath, Ilc i s u e d  tlic T\ ar ran t  a11cl delivered i t  to the 
defcndaut, n h o  proceeded to arrest  the persolis, including Afrs. Welch, 
a n d  brought t l m n  before him f o r  trial.  011 t h e  par t  of the plaintiffs 
i t  was fu r ther  prored tha t  the dcfer~dant  came to their  house a n d  told 
Xrb.  TT'elch that  lie came to arrest her on the State's r a r r a n t ,  which he 
then produced. He required her  to go with him,  but she alleged t h a t  
she n a s  u r ~ n e l l ,  and renionstratcd against going. One Pove l l .  who mas 
present, the11 told Scott tha t  thc war ran t  was r o i d  because it  was not 
issued GII  oatli. B u t  the  defer~dalit  insisted that  X r s .  Welch should go 
nit11 hi111 to the  n~agiqtrate ,  and stated to her  tha t  although he  did not 
wis11 to do anything he n a s  not obliged to do, yet t h a t  he must ca r ry  
her, aiid "if she did riot go quietly nit11 h im,  he  ~ o u l d  pu t  her  i n  
strings." Whereupon she  writ. 

T h e  d e f e ~ ~ d a n t  also gave i n  evidence a record of t h e  c o u u t ~  court i n  
the  f o l l o n i ~ i g  words : ' ( I t  appearing to the satisfaction of the  court, 
present Ph i l ip  Baker, E q .  ( a n d  six others v h o  a r e  named) ,  tha t  Emsey 
Scott h a s  been appointed col~stable  i n  Capta in  Ph ipps '  colill?any, the 
said Scott conles into court and enters  into bond with, etc., w l d l  is ap- 
proved by the court." 

The  coullsel of the plaintiffs contelided tha t  i t  did not appear  thdt  
the d e f e l ~ d a l ~ t  had been duly elected, and, therefore, tha t  he was not a 
lawful constable; but the court held that  he was. 

The  couuscl fu r ther  colitei~ded that  the n a r r a n t  was xoid, because. 
first, i t  was issued without a charge on o a t h ;  and,  secondly, be- 

( 74 )  cause i t  n a z  uot under  seal. T h e  court held t h a t  the war ran t  
nould  be sufficient to justify tlie defendant, though not founded 

on an oath, if that  r e r e  tlie on'ly objection to it .  B u t  the  court fu r ther  
held that  it \ \as  xoid for  want of a seal, and  instructed the jury tha t  
f o r  that  reason the  plaintiffs were entitled to recover. 
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The counsel for he plaintiff further argucd to the jury that the infor- 
mation of Powell to tlie defendaut that the warraut was ~ o i d  was cri- 
dence.to them of n~alice oil thc part  of the defendant towards Mrs. 
Welch. But  the court instructed the jury that thc daniages were ill their 
discretion, and that though they niiglit give eseiiil)lar> dniiiages, if they 
thought from the circunistarices thc defendant had acted from malice 
towards tlie plaintiff or  waritonly, yet that the defendant's not regard- 
ing the opinion girpli by P o ~ ~ e l l ,  and acting ill oppositio~i to it, was not 
evidence of malice in him. 

The jury assessed the plaintiff's dariiagcs to 6% ce~i ts ;  and the court 
having refused a zmi7.e dr rroro, and g iwn  judgiiient according to the 
verdict, tlie plaintiffs appealed to this Court. 

Francis  for plaintif fs.  
S o  counsol for defrndant .  

RUFFIN, C. J. We concur in the opinion that the defendant is to be 
deemed to have been duly in office. The  entry on the record of the 
county court is liiuch like that  in S. 1 . .  E'zillenzcider, 26 S.C.,  364, and 
imports, we think, that  Scott had been chosen by popular election, 
according to law, and that i t  was so decided by the county court, who 
is to judge of a disputed election. Besides, i t  appears in the case that 
he acted de facto and was a known constable in  the county; and that is  
sufficient, as we hare  recently had occasion to say. Burke 1 % .  El l io t t ,  
26, N. C., 355. 

As the  defendant has submitted to the judgment, the point ruled 
against him as to the invalidity of the warrant  for want of a seal does 
not strictly arise in  the case, as i t  comes before us on the plaintiffs' 
appeal. But  i t  is a point so material to an  important process 
and to the security of ministerial officers we think i t  ought not to (75) 
be left i n  doubt. We, therefore, deem i t  our duty to express our 
opinion in  accordance with that  of the learned judge. Though i t  seems 
recently to be thought sufficient by some if the warrant  be in writing 
and under the hand of the justice, 1 Chit. C. L., 38 ; Rul. N. P., 83;  get 
so many of the older and most respectable authorities lay i t  down posi- 
tively tha t  a seal is necessary to a warrant  for  a criminal charge that  
we are obliged to consider it established law, and do not feel a t  liberty to 
say anything to unsettle it. Lord H a l e  so states the law explicitly. 2 P. 
C., 577; 2 P. C., 111. Hawkiris adopts his  authority; Hawk. P. C. B., 2, 
6, 13. Lord Coke so states i t  i n  2 Inst., 52;  and Baron Comyns, in his 
digest, Impr i sonment ,  H. 7, under the head, "What shall be a lawful 
warrant," says: "It must be made under hand and seal." I n  this 
State the same law was held i n  S. I ? .  Curt is ,  2 X. C., 471, and we beliere 
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i t  has deemed unifornilp acted on upon the circuits. The warrant being 
thus put out of the plaintiffs' way, i t  would not, in general, be ne~essary  
to consider whether the plaintiffs7 other objection lvas good or not. But 
we inust do so in this caw because it concerns the correctness of the in- 
structions as to the effect 011 the question of damages which the opinion 
of Powell ought to ha le .  The  warralit did not purport to hare  been, 
and was not in fact, issued on oath;  and for that reasoil that  person 
adrised Scott it  was roid. I f  that opinion was correct, we will not say 
the plaintiffs' argument was duly unfounded. I t  would depeiid much 
upon the inquiries v h o  Poxell  was; how connected with the partie< 
or the cor i t ro~ery- ;  and whether, from liis infornlation or standing, the 
defendant nould probably feel more or less r ey~ec t  for  his opinion than 
lie did for that of a public magistrate. But if his opiuion was not cor- 
rect, as liis Boilor had just i~~fo rn ied  the jury was the case, then, mani- 
festly, the defendant could not in any degree he blamable for not being 
guided by advice which was Prroneous in  point of law. T e  are, there- 

fore, called on to determine whether the warrant is  roid for that 
( 7 6 )  reason; and we hold tliat it is not roid, but is a good justification 

to the defendant. 
,1 magistrate may grant a warrant ~ u p r  rislltn. But except in that 

case it is his duty, before issuing a warrant, to require evidence on oath 
aniountirig to a direct charge or creating a strong suspicion of guilt. 
There is  no doubt that an innocent persou, arrested on a warralit issued 
by a magistrate, uot on his o ~ n  view, nor on any oath, nould hare  an 
action against the ~nagistrate. I t  is usual in E ~ ~ g l a n d  for magistrates to 
take written affidarits to the charge, separate froni any statement of the 
oath or warrant, so that they may hare  a t  all times in their own 
p o w r  evidence in justification of issuiiig the warrant. But it is not 
necessary to set out the erideuce ill the n7arraiit, even ill justification of 
the magistrate. S o r  is it  necessary to the justification of a ministerial 
officer for executing the warrant that it should even ha re  been granted 
on an oath. The constable must take care not to execute a warrant for a 
matter not within the jurisdictioi~ of the magistrate; for ali nlen must 
take notice whether a person under whose authority they act could grant  
that  authority. But when the warrant purports to be for a matter 
within the jurisdiction of the justice, the ministerial officer is obliged to 
execute it, and, of course, must be justified by it. H e  cannot inquire 
upon v-hat eridence the judicial officer proceeded, or  whether he  corn- 
mitted an error or irregularity in his decision. This is  elementary and 
familiar doctrine, and needs not that authorities should be cited to sup- 
port it. But it is laid do~r i i  in S. v. Curt is  and S. c. AIIcDonald, 14 
R. C., 468. Here the jurisdiction is  clear, as the charge is for a battery 
and the warrant ~ v a s  executed in the magistrate's  count^-. That  i t  i s  not 
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necessary that the warrant sliol~ld set forth the ev ide~~ce  on which i t  was 
granted, or  even that  i t  was granted on ail oath a t  all, is distinctly stated 
in  Sir William TYyndham's case, 1 Str., 2, and in Hawkiris. Arid i r ~  
Wilkes' case, 2 Wils., 158, it was so held upon those authorities and the 
authority of many precedents, and particularly because of all the au- 
thors, who had treated of the form of warrants, each had omitted to  
mention any such requisite as its setting out that it was issued on 
a charge oil oath. That  the magistrate issued the warrant, (77) 
though for a wattcr  within his jurisdiction, without information 
on oath and not on his riew, may reuder hi111 responsible. But as the 
recital of the information in  the warrant is not an essential part  of it, 
and the constable has nothing to look to but the warrant as his guide, it  
follows that he is justified by the warrant, though not purporting to ha re  
been, nor in fact issued on a sworn charge. 

The  defendant was, therefore, right i n  paying no attention to the 
opi~iion of Powell; and it furnishes 110 argumcnt againrt him of malice 
in  the transaction. Consequently the judgliielit iiiust be affirmed for 
6y4 cents dainagrs arid 6lh cents cost, according to the act of 1886; 
and judgment is  given against the plaintiffs, as appellants, for the costs 
of this Court 

PER CTRIAM. Affirmed. 

Cited: Duffy v. Averitt, post, 458; 8. v. Worley, 33 S. C., 243; S. v. 
Ferguson, 67 N .  C., 221, 222; S. v. Ferguson, 76 h-. C., 198; S. c. 
Bryson, 84 N.  C., 781; Lineherger v. Tidwell, 84 N .  C., 512. 

WILLIAM J. COWAN, ADIIIAISTRAT~R. v. SAMUEL TUCKER. 
(78) 

Where a parent, since the act of 1806, places slaves in the possession of a 
child, and then dies intestate, in order to make it an advancement, a 
gift of the slaves at the time, and not a loan, must have been intended. 

I ~ P P E A L  from IREDELL Fall  Tcrm, 1844; ~lIanl?j, J .  
Detinue for two slaves; plea, non detinet. The defendant married a 

daughter of Allison after 1806, and soon after the marriage Allison sent 
the slaves home with his daughter, and they remained in  the possession 
of the defendant until Allison's death, intestate, which occurred eighteen 
years afterwards. The plaintiff then administered on hllisori's estate, 
demanded the negroes, and up or^ the defendant's refusal to deliver them, 
he brought suit. 



I N  THE SUPREXE COURT. L27 

L-pon the trial it was inqiqted for the defendant that the slaves w r e  
hi.: aq all adrancement from his father-in- la^. The plaintiff 11:en 
offered to prove that ,Illison did not g i re  nor intend to give the slaves 
to the defendant or his wife, but at the time he put them into their 
pozycqiion he expressly lent them. But the court rejected the evidence, 
holding that the defendant was equall j  entitled to the slares, whether his 
fwtlier-iwlan. cxprc-1 ga7 e them h. parol or expressly lent them I r 
p r o 1  for an indefinite period. 

The plaintiff, in submission to this opinion, suffered a i~onsuit  and 
appealed. 

R ~ I ~ F I S ,  ('. .J. Thc opiiiion of this Court differs from that of his 
Honor. Tl'e tliiiik that the orilj subject v i th in  the purview of tlie act 

of 1806, Rev. Stat., ch. 701, ia that of tlie gifts of slaves, a11d not 
(79)  other species of contracts respecting them, such as hiring or 

lending. That  is sho~i-11 by the title itself, which is, "An act 
declaring zv l ta t  g i f t s  of slaves shall be valid." The same is seen through- 
out the ellactillelits in the body of tlle act. Before that, a parol gift, 
either expressly made or implied from a parent's putting the slave into 
tlie possession of a child, 77 as good ; and such gift constituted an advance- 
ment from tlie time of tlle gift or possession rece i~ed,  under the statute 
of distributioiis. I t  happened that maiix pretended gifts were set up 
after the dcatliq of tlie alleged dollor?, nlio often retained the possessio~l 
durillg life, and also that disputes arose bfltrwen the creditors of speiid- 
thrift cliildre~i a i d  their parents, whether tlie latter had given or lent 
negroes which they had put into the posseqsion of their children upon 
corning of age or marrying. Nuch litigation originated in such contro- 
wrsiels, and perjuries and successful frauds TTere committed. As the 
remedy for those evils the act of 1606 enacts that  all gifts shall be by 
writing u i t h  certain ceremonies, and that no other shall be valid. That  
is tlie scope of the first section of the act, ~ ~ h i c h  is as general as i t  can 
be in its teriiis, and embraces erery possible case. I t  cuts up  parol gifts, 
express or implied, thought made to children. Bu t  it is of '(gifts" only 
that it speaks. Then conies, however, a proviso to that  sweeping enact- 
ment, vhich is, "that when any person shall have put into actual pos- 
session of his or  her child any slave, and the said slave shall remain in 
the possession of such child, at tlie time of the death of such person, he 
or she dying intestate, such s l a ~ e  shall be considered as an advancement 
to such child and be regulated by the l ans  now in force relating to ad- 
~ancemen t s  made to children by a parent in his or  her lifetime." The 
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obvious import of this clause is tliat, notwithstanding the extensive 
enactment i n  the first section, i t  was the legislative intention tliat cer- 
tain gifts from pare t~ts  to children should be good, though not in mrit- 
ing. That  is tlie nature of a proriso, merelv to except a certain casc 
out of a general rule which would otllerwise i~lcludc it. The 
exception, it is not to be supposed, corers more than the general (80) 
prorision to ~ h i c h  it is an  exception. .Is the e~iactnleiit hcrc 
relates only to gifts, tlie proviso cantlot, tlien, he supposed to include 
gifts and loans both. I t  mea i~ t  iriercly that where n parent intended to 
make a gift to a child, and put the slave into liis possessioii, and did not 
i n  his lifetime retract the gift, nor dispcse of the property by making a 
will, that  such a gift.  though not in writiug, should be good, as it would 
hare  been before the act. But there could have been no illtention that 
what the parties neler  nieant should be a gift, but agreed on as a loan, 
should, nevertheless, be a gift. I t  is said that  the phrase, "shall have 
put  i n t o  the possession of liis child," enibraces the casc of a slave deliv- 
ered on loan, as well as one delirered by way of gift, and that unless 
both be within the proviso there are tlie difficulties in investigating the 
terins upon which a child received slaves at a remote period which the 
Legislature mearlt to remove. But those particular words camiot help 
us on this point. I n  the first place, the proviso being by way of excep- 
tion, the natural construction is  that  the slaves to which the proriso 
relates are such as  may be "put into the possession of a child" upon the 
terins and for the purposes before spoken of in the enacting part of the 
statute, that  is to say, as gifts. In  the next place, it is certain that every 
possession of a slave derived by a child from a parent cannot be within 
the proviso, as if i t  be upon a hiring or a loan for a year. I t  will not 
be contended that  on such a hiring or loan the slave would belong abso- 
lutely to the child if the parent should die intestate within the period. 
The same principle must govern a hiring or loan for ten or twenty 
years, or during the will of tlie parties. I f  the agrecnlent be for a loan 
of either kind, the possession is  under and for the parent, not only in  
law, bnt according to the actual intention of the parties. Whereas, if 
the transaction was in terms and in intention a gift, then, though in  
parol, the donee holds in  fact for hi~nself, though in  law both his title 
and possession are liable to be defeated by the ar t  of the donor in resum- 
ing o r  demanding the possession, or ill making his will. As to the argu- 
ment from the danger of perjury and fraud, we have to say that 
was a subject for legislative deliberation, and callnot affect the (81) 
judicial construction of a statute tlie provisions of which are in 
themselves ambiguous. We may observe, however, that while the enact- 
ment is very broad, the exception is very narrow, being confined to a sin- 
gle case, that  of a parol gift to a child accompanied by possession deliv- 
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ered a t  the  t ime and continued dur ing  the life of the  parent ,  and having 
the  ingredient tha t  tlle parent  does riot affect to dispose of the slave a t  
his death by making a ni l l ,  but leaves the  donation to become absolute by  
dying intestate. W e  adopt the l a l~guage  of Hc?~tlctson,  .J., i n  i5"tullings ?I. 

S t u l l i n y s ,  1 6  S. C., 29S, "that thc c i rcum~tances  stated i n  the proviso 
a r e  evideilcc, i n  the  estilnatioii of the Legislature. equal to that  nliich is  
required i n  tlle first section to makc, n \ d i d  gift .  viz., a n r i t i n g  evidenc- 
ing  a n  intent to give,'' a n d  tha t  ('ill the o l h ~ i o n  of the Legislature the  
~liischief interided to be prevelited by  tliv fir-t zrction, the zettlug u p  of 
spurious gifts by per ju ry  and  ~ i i i~co l~cc~pt io l l ,  ~ t o u l d  not arise in  the  
case within the  proviso." H e  conclut lc~ t l i ~ r e o n ,  ('that the Legislature 
not only withdrew the case" ( t h a t  ui thi i l  tlie p ror i io )  "froni the opera- 
tiou of the act,  but validated i t  and  uiade it  a good gift." It is thus  
p l a i ~ i  tha t  J u d g e  I L J c ~ ~ c J P ~ s o ? ~  deemed tlic ca*e within tlie act, and  t h e  
p r o ~ i s o  to be those of q i f t s  and those olil? ; v h i c h  a re  required to be, 
gelierall-, written, but n i t h  a single excel)tion, tha t  if to a child, they 
nlay still, under  circulustances, be by parol. Indeed,  to  make the pro- 
viso ellibrace anything else but gifts would render  it  inconsictent wi th  
itself. I t  expressly declares tlie s l a ~ e  that  is  i l l  i t s  purricw to he a n  ad- 
varlcement. I n  Lqtcrllinga r .  S ta l l rngs  a n d  other cnsej it  is held tha t  th i s  
advancement is  to be taken a s  liaving been made a t  the  t ime tlie slave 
was put  into the  child's possession. Of course, the  gif t  is deemed to 
h a r e  been effectually made a t  that  time. But t h a t  i i  perfcct1~- iucom- 
patible n i t h  tlie idea of a n  express loan. Suppose this def'endmt to  
h a l e  co~it inual ly ack~lo~r ledged ,  f rom year  to year  through tllc eighteen 

> t a r s ,  tha t  he held under  Lllliqori on loan, is  it  not obvious t h a t  
(E2) such a n  acknowledgme~it excludes tlie ~ i o t i o n  of advancement 

u b  zn i t io  b -  way of g i f t ?  T h e  legal gif t  is  the same, whether  
the dr,fendar~t made such acklionledgments of t h e  na ture  of hi- posses- 
sion or  nliether he acquired the possession as  a loan and  tacitly con- 
t i ~ ~ u e d  i t  as  such. There is, indeed, a difference i n  the greater or less 
clearness wit21 which t h e  nature of the poqsession may be shown, and 
the inference tha t  may  be d r a w l ,  tha t  there might  or might  not h a r e  
been a subsequent gif t  o r  purchase. B u t  we have nothing to do with 
such illferences now, as  we a r e  not colisidering the sufficiency of the 
plair~tiff 's proofs of a loan, but inquir ing ~ v h e t h e r  they a r e  admissible, 
and, therefore, n e  a re  at  prese~l t  to assunie them t o  be coiiiplete. If the  
transaction n a s  a loan, i t  is  clear that  the slave could not be a n  advance- 
ment, and,  therefore, i t  is not ~t-itllin the proviso. Besides the reasoning 
which leads to  this conclusioli. it is directly supported by authority. 
Dur is I , .  BrooXro, 7 S. C., 133, was the first case t h a t  arose under  
the act,  and t h a t  turned on this r e r y  point. T h e  ju ry  n a s  instructed 
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that  if upon the evideuce they found the defcndm~t received the 
sla~res as a gift, they should give a verdict for him, and if as a loan, 
for the p l a i~~ t i f f .  The instruction was approved; and in delivering the 
opinion of the Court C'hiof Just ice  T a y l o r  said "That from the genernl 
purview of the act the proriso excepts the rase of a g i j t  from a parent 
to a child," under the circumstai~ces mentioned. 111 fine, the obvious 
import of the proriso, from a regard to the presumed wish of a parent, 
is  to sustain a parol gift where one was intended, but not to defeat the 
intention when a loan was intended by turning such loan into a gift. 
We think that  a loan is not within the act or proviso, and, therefore, 
that the plaintiff's evidence was erroneously rejected. 

PER CURIAM. T'enire de novo.  

C'ited: S. c., 30 S. C., 427; Meadows  P .  AIeadows, 33 N. C., 150; 
Hicks c. Forrest ,  41 X. C'., 531; Han?w- 1 , .  Il'inbum, 42 N. C., 144; 
C'otten r .  Davis, 49 S. C., 417. 

B. W. BELL v. WILLIAM W. PEARCY. 
(83) 

1. In an action on the case for a malicious prosecution, the want of probable 
cause for the prosecution does not necessarily imply malice in  the 
prosecutor, so as to authorize the judge to pronounce that this want of 
probable cause implied such malice. 

2. And as  the defendant in that action may prove that the plaintiff was  actu- 
ally guilty of the offense charged, so he may also prove matters showing 
probable cause, though he did not know them a t  the time he instituted 
the prosecution. 

3. The right to recover in such an action depends upon the entire innocence 
of the plaintiff, and malice in the defendant. 

APPEAL from MACON Fall  Term, 1844; Bat t l e ,  J. 
This was an  action for maliciously prosecuting the plaintiff for a 

conspiracy with certain other persons. The defendant pleaded "not 
guilty," and upon the trial he gave evidence tending to show probable 
cause for the prosecution of the plaintiff. Thereupon the court instructed 
the jury that i n  their inrestigations upon the question of probable cause 
only such facts were t o  be considered a s  were kr~omm to the defendant 
when he instituted the prosecution; and, in this case, if the facts testi- 
fied were known to the defendant when he  became the prosecutor, they 
~ n a d e  out probablc cause. The  court also instructed the jury that  a 
want of probable cause implied malice, arid that in case they should find 
that  there was no probable cause, i t  w ~ s  not necessary the plaintiff 
should prove express malice. 

5-VO~ 27 65 
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T h e  j u r y  found for  the plni~itiff,  and  the c l e f e n d a ~ ~ t   nod for  a 
v ~ n i ~ e  de  ~ L . o ,  on the  ground tliat the court erred in  the direction that  
inalice Tvas iniplied in  l a ~ v  from the abseiico of 1)roGaGle tau-e 

T h e  court refused t l ~ c  motion, and, jlldgment for  the plail~tiff being 
rendered, the  deferidant appealed. 

( 8 4 )  F i x ~ z c i . ~  for  p l a i n t i f .  
S o  corrnsel for d e f e m l a n t .  

RITEIS, C'. J. K e  th ink  there i i  e r ror  i l l  the poiilt rxwptrr l  to by 
tllc defcnclaiit. T l ~ v  grol;ndi o l  this action h a l e  been -aid to hc,, "OIL 

the  plaintiff's ~ i d e ,  innocence; on  the  defendant 's iualicc." Bul .  S .  P.. 
1 4  Tlir  iniiocence of the  plaintiff 7vhicl1 i s  i i lea~l t  i~ not ~i icrely that  lie 
is  able upon a t r i a l  to  prove hinlqelf not  guilty, but it  i-  .ucli en t i r r  
innocence tha t  there n a s  n o  just ground of probable c a l ~ s e  to suspect 
his guilt. I f  i n  we11 case aq this  last a person be nlaliciously proqecuted. 
the  l a v  inoqt properly give-. all action. B u t  a. the c o ~ i i m o ~ ~  interest 
requires. n-hell a crime has  been con~mi t ted ,  t h a t  tlie proiecutor should 
b~ di\covered and punished, the action is not gixeu. tliougll there n7a< 
not probable c a n v  to b e l i e ~ e  tliat the accused n a b  not guilty. umlc~s the  
prosecutor made the  charge, not with a r i ew to a fa i r  inrestigation, but 
f rom ~lialice, for  tlie 1)urpose of opprewing the  accused, ur f rom ~ I I ?  

otller bad ~ l i o t i \ c .  Xon., there may  be illany cases i n  n h i c h  tlie influ- 
elice of such bad mot i re  m a y  be almost irresistible, f rom the abseiice of 
1)robablc cauyc. T h e  qrounds of snrpicion m a y  be so slight as  to satid!- 
tlie mind  t h a t  the  p r o v c u t o r  could not expect tlie accused to he convicted 
on th~r i i .  and  tha t  they n e1.c used a s  a pretense, as fun i i&ing  tlie oppor- 
t ~ u i i t y ,  under  the  icrnblalicc of a iding in the execution of public ju-tice. 
to grat i fy pri1 ate ill-nill. I l g a i ~ l  however graxe the  c i rcu~i l s ta l~ce i  of 
su\picion m a y  i n  t h e n i ~ e l r e s  appear, yet if thc prosecutor be a n a r e  
t l ~ t  a n y  tliat a r e  mater ial  hc not as  they appear .  if lie X i l ~ r v  that  the  
11erq011 c l~arped  was not guilty, the conclusioli vou ld  miaToidably he 
tliat l i c  had no probable c a m p ;  and, fur t l i r r ,  tha t  he was actuated hv 
nialice, the  i i~ ten t ion  to use the pririlege of prosecuting f o r  a wrongful 
1~mpose.  But ,  on t h e  other  hand,  there a r e  m a n y  other  cases i n  which 
a perv,ll may  pro>emtc  another  without snficierit pi irrca t u i  (1 '  cA\ idence, 
without a bad ~ n o t i ~ e  and  f rom upright  r i e n q  of enforciug public ju+  
tice. I t  often requirrq profe-ional skill to  colillect and ne igh  the 

evicleuce a ~ i d  g i ~  e oppo&ig probabilitiei their  1)roper effect. 
(88) Ordinary  persoil? may  honestly e r r  iu  d e d u c k g  coliclusious froill 

circuinstances indicative of the guilt  o r  iiinocence of the  accused 
person;  f o r  it  is a nice point. on v h i c h  e r e n  judge. differ, nlletllcr i n  a 
])ar t icular  c a v  tlicrc n.a. o r  n a s  not probable ca11.e. I f ,  therefore, a 
prosecutor erred in  that  poilit. slid yct n a i  ;able tcc .lion the liouesty of 



his error, he oligl~t 11ot to Iw liwblc ill damages. Such llollesty may be 
established ill a ariety of \I ay?, a, fro111 friendly relations between the 
parties, or  a re luc . ta~~w to i~~q t i tu t e  the proiecutio~i exrept, appare~lt ly,  
as a matter of duty, or  fro111 the w a r  approach of circumstances to the 
coustitution of probablc caause, thougli iiot coinii~g up to it, o r  any other , 

evidence of the actual cmlqideratio1l.i nl1ic11 proil~pted the chargc. 1Ic11ce 
it has been properlg said t l ~ a t  111:lllce may be i i~fcrred from tlie wa l~ t  of 
l~robable cause. h'rttton I * .  , / o h t c ~ t o ~ l ,  I Tcrin, 493, 3-13. I t  is equally 
apparent that it is not iwessarily to be i~lferred therefrom. 011 the 
contrary, i t  must ill el cry C:IW Iw properly an  iilquiry for tlic juiy as 
to tho actual fact, ulltler explallatiolls from the court. I f  it  wcre not 
so, i t  should be said a t  o w e  that tllc ado11  lies for a proqecntio~~ with- 
out probable cauie, for it ia o b \ i o ~ ~ , l y  idlr to add that there rnust also 
be malice in the pros t~~utor .  if the want of probable cause proves inalice. 
The  law draws no such p rewn~p t ion ;  for, tllougll it often might be trne, 
it  would often be untruc ill poiut of fact. 

Mthough tllc defetldaut's exccptio~l doe.. not clubrace it, yet another 
observation dropped f i o i ~ ~  liis ITonor nll icl~,  as applicable to this case, 
n e  deem not eiltircly accurate, tllcrcfore   lot ice. I t  is tlle direction 
that  upon the i i l qu iy  into probable came only such facts are to be coil- 
sidered as uerc know11 to the d e f e ~ ~ d a u t  wheu lie imtituted the prosc,cu- 
tion. The  proposition is true nheu a plaintiff is  endeavoring to estab- 
lish that  there n a s  in fact no probable cause, by new evidence which 
rebuts tlio circunlsta~~ces on which tlle prosccntor acted. The latter may 
~ v i t h  reason insist that of this lien. evidence he knew   lo thing, and as 
without it the other circlnllstances would makc a probable cause, 
they justified a t  the time l ~ i r  proceedil~g. But it is not equally ($6)  
reasollable with reipect to fu r t l~e r  eri t iel~w offered by the defcnd- 
ant  to establish just groulldb of sus1)icion. Such eriderlce for that  p u r p o s ~  
seellls to stand 011 thc bame footing with siulilar evideilce that  the plai11- 
tiff' was actnnlly  guilt^. 7'11cre is 110 doubt that the defendant in this 
action may allegc that tlle plaintiff, though acquitted in the prosecutioi~, 
v7as actually guilt!. and that he 11la)- pro\ e the guilt by ally er ic lc~~re  
in his power, tliougli din(w~crtd aft(>r the p r o w ~ u t i o ~ l  began, or aftcr 
it ended. Thc lan doe. uot gi\ c tlw actioi~ to a guilty Illall. Hc bri~lgs 
it as an  ini~oceut olle. anti if it alqwar 011 thc trial iu ally way that he 
is ~ ~ o t ,  11e 11111st fail. So it niust alio bp as to probable cause; for, as the 
defendant Illag A m -  that alr arcpitted l) lni~~tiff  \jab, ~~everrhcless, guilty, 
he call for  the qalw wasoll .;lion that II,, \ \ a<  probably guilty, a l ~ d  ill 
each case by el-itlc~~c,t of tlir likc k i d  

PER Ct ~1111. T7crlire de riot o. 
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(87) 
JASPER ETHERIDGE, ADMIS~STRATOH nE lrosls  ETC., V. 

ELIJAH S. BELL. 

1. Where slaves are bequeathed by a testator to his widow for life, or during 
widowhood, and after her death or marriage to be divided among her 
and his children, the assent of the executor to the legacy vests a right 
in those in remainder, and an administrator d~ bonzs non  cannot re- 
cover them. 

2. They are to be divided according to the provisions of our statute for those 
. who hold slaves in common. 

-\PPEAL from CARTERET Fall  Term, 1644; Dick,  .I. 
T r o v e r ,  to recover damages for the conrersioii of a slave. Plea, not  

p i l t y .  William Hatsell made his will, and thereby bequeathed to his 
wife all his slaves for her life or widowhood; and on her death or mar- 
riage he gave the whole of his said slaves to his children and wife, should 
she marry, to be equally divided between thein. The original executor 
assented to the legacy and delirered the slaves to the widow (tenant for 
life) who never afterwards married, and she held possession of them 
up to her death, which happened in 1133. Archelaus Hatsell, one of 
the children of the testator, sold the said slare to the defendant. The 
defendant contended on the trial that the plaintiff, as administrator 
de b o n h  non ,  never had any title to the slaves, as the assent of the orig- 
inal executor to the legatee for life was an assent to the remainderinan, 
and that  the whole title thereby passed to the testator's children and out 
of the executor; and that  as Archelaus Hatsell, oilc of the tenants in 
common in remainder of the slaves, made a con~-eyaiice of this slave to 
him, he had a right to hold him against the 1)laintiff. The judge 
charged the jury that  the plaintiff had a right to recover. There was 

accordingly a verdict and judginent for the plaintiff, and the 
(88) defendant appealed, for  misdirection to the law. 

J.  W .  B r y a n  and  Iredell  for p l a i n t i f .  
J .  11. B r y a n  and  W a s h i n g t o n  for d e f e i ~ d a n t .  

DAKIEL, J. The authorities cited by the defei~daiit's counsel, Burne t t  
v. Roberts ,  15 N .  C., and Smi th  I - .  R a i h n ~ ,  17 S. C., 420, clearly 
show that  the plaintiff had no title to the slave after  the assent of the 
original executor to the legacy for life, which is ail assent to the legacy 
in remainder. The remedy for division by the tenants in common of 
the slaves ( the  defendant, by the assigninelit of -1. Hatsell, being one 
of the tenants in comn~on) mas by petition under the act of Assembly, 
Rer. Stat., ch. 85, sees. 18, 19. 

PER Cr-nr.4~. 17ru ire ( 7 ~   nor^ 



x. C.] UECELIBER TERM, 1844. 

THE STATE v. THOMAS J. PATTERSON ET AL. 

1. Upon an appeal to this court, the appeal bond covers the costs both of this 
court and the court below. 

2. Where upon an appeal to this court by a defendant in an indictment judg- 
ment was directed to be entered by the court below both for the pun- 
ishment and the costs, and the court below a t  September Term, 1842, 
entered judgment only for the punishment, they had a right a t  Septem- 
ber, 1844,  upon a rule previously obtained for that purpose, to enter a 
judgment nuw pro tun? for the costs also against the defendant and his 
surety on his appeal to the Supreme Court. 

APPEAL from SITRRY Fal l  Term, 1844; J lan ly ,  J. 
Thomas Patter3011 was collricted of bigamy, and appealed to this 

Court, and for  that  purpose entered into bond with Greenbery Patter-  
son as  his surety. The judgmellt was affirmed, and the certificate thereof 
sent down to the Superior Court a t  September Term, 1842, with direc- 
tions to proceed to eseeute the sentence and give judgment for the 
costs in that court. At September Term, 1842, the Superior Court gave 
a judgment ill obedience to the mandate from this Court in regard to 
,the punishment, but that respecting costs was omitted. A rule was 
obtained a t  April Term, 1844, on the defendant and his  surety to show 
cause why judginent should not be entered for the costs, or  why that 
rendered in 1842 should not be ainended by an  entry therein, nunc pro 
tunc, of a judgment for the costs. At September Term, 1544, the rule 
was made absolute that  judgmerlt should be entered nunc pro tunc, and 
the defendant appealed. 

i4ttorney-Gcnrt~al f o r  thc State.. 
No counsel for d ( ~ f r n d a n f .  

RUFFIN, C. J .  S. 1 % .  S i ~ u t ~ d ~ r s ,  8 S. C., 3.35, establishes that  upon an  
appeal to this ('onrt the appeal bond covers the costs, both of 
this Court and the c20urts hclow. The point has been considered (90) 
a s  settled ever since. Sonie years past one Turner was convicted 
of murder i n  Granville, aud prayed all appeal, which the Superior 
Court refuscd uuless he should give a bond that should coTer the costs 
i n  that  court; and lie tllcn applied to  this Court for  a certiorari, offering 
to give bond for the costs of this Court;  but the Court refused it,  and he 
was executed. 

As to the mode of entering the judgment, we see no objection. I t  is a 
colninon method of obtaining judgincnt on appeal bonds to give notice of 
*a. motion when it happened to be omitted a t  the rendering of the principal 
judgment. But  there call be no doubt of the power of the court to supply 
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a mere formal omission in entering u p  the judgnltllt of that  court, in 
coriformity with the certificati. from this Court mt l  in obedie11i.e to its 
mandate. There is no adjudication ill the caLe. That  had been made 
here, or, rather, directed here, arid it n-a< the siml~le duty of the Superior 
Court to enter the judgment in that court ill accordance mith it, which 
may be done a t  any time. I f  it  were ilot (1o11c I oluiitarily, this Court 
would enforce i t  by mandantris. 

PER Cunr~a r .  Affirmed. 

(91) 
WILLIAM G. FREEMAN v. DAVID 11. LEWIS. 

1. A vendor of a personal chattel is an incompetent witness to prove title in 
his vendee, because in every sale there is an implied warranty of title, 
if there be no contract to the  contrary. But he becomes competent upon 
receiving from the vendee a release of his liability. 

2. A seal of a court is essential to the validity of a commission to take testi- 
mony, directed to persons out of the county, from the court a t  which i t  
issues. 

3. A mortgagee, for a valuable consideration, is to be considered a purchaser 
under our statute against fraudulent conveyances. 

Detinue, brought to recover the possession of fire slares. The  plain- 
tiff, in support of his title, produced and duly ])roved a deed of mort- 
gage for the said s l a ~ e s  (or their mater~ia l  nlmstors)  from William 
Green, dated 16 August, 1620, and duly registered, by which the slnres 
hwere conveyed for the con side ratio^^ of $784.16 to the plaintiff, on cow 
dition, nevertheless, "that if the said TITilliain Gree~i  should pay to the 
plaintiff the sum of $784.46 on or before 25 I)eccmber next, mith lawful 
intercst for  the same for r ede~~ i l~ t ion  of the said slares. then this bill of 
sale is void; otherwise, to reiliain ill full force and rirtae." H e  also 
proved the possession of the slaves by the clefendant previous to the 
issuing of the writ. The  defendant claiined title under a purchase from 
James Green, and alleged that the negro n-oman from -\vhom these slares 
had since descended mas giren to the said James Green by his father, 
the said William, by parol, prior to the act of 1806 prohibiting parol 
gift of slaves. To prore this allegatioii he offered the said James 

Green, whom he had released from all liability to him, as a wit- 
(92) ness. The testimony of the plaintiff n-as objected to by the 

counsel for the plaintiff on the ground that ,  though released, 
he could not be a witness to prore a parol gift to himself. This objection 
mas overruled. This  witness prored that prior to 1806 his father, Wil- 



liain Green, the ~ n a k c r  of the deed of ~nortgagc above i ~ ~ e ~ ~ t i o ~ ~ e t l ,  girvc' 
him the slarc I lannah,  froin whom the ilarcs claiuled by tlic plaintiff 
are descended, a11d he took possession of I l an i~a l l ;  that about lhO5 he 
left tha t  part  of the State,resided iu R a ~ ~ t l o l p h  and 1lontgoinr~1.y coui~ties, 
leaving Hannah in the possessioi~ of his father, and did not return until 
1818; tha t  he then lived on a plantation near his father, and resumed 
tlie possessioi~ of I Ia i~nah.  I I e  further stated that  ill lS lS  or 1819, he 
sold one of Hannah's children in Georgia, in the prrseuce of his fat11r.r ; 
that  they both lived there a short time, and then returned to the c o u ~ ~ t y  
of Franklin, where he sold another of Ham~ah ' s  childrcw with his 
father's knowledge, and that  he  had since sold the negroes sued for to 
the defendant. The  defendant then prored by sereral witnesses that  in 
1806, arid up  to 1810, they heard the said William Green say the negro 
woman Hannah was the property of the said James Green, and that  he 
had given her to J a i ~ ~ e s  ~vhen she was a srnall girl. The plaintiff then 
proved by his mother that he was born 011 4 November, 1819, and that  
the said negro IIannah and her children, after the execution of the 
deed to the plaintiff, came into tlw possession of the father of the plain- 
tiff, where he resided, and remained in his posscssioi~ about oue year, and 
that  they were then taketi off by some persons unkuown to her. The  
defendant then offered in evidence the deposition of n'athaniel Hunt,  a 
nonresident, which was shown to have been taken under cornrnission 
signed by tlie clerk, but without the seal of the court affixed. The 
plaintiff objected to the reading of the deposition because the seal of 
the court was not affixed to the commission. The  court o~e r ru l ed  the 
objection and decided that, although there was no seal to tlie coinmissio~~, 
and the depositio~i xi-as taken in another State, yet it n ~ i g h t  be 
read. I t  mas prorelr by the deposition that  William Green ad- (93) 
mitted to the deponent that he had given the said negro Hannah 
to his son James Green when a srnall girl, and said that Janies mas :I 

very imprudent man, and that many efforts had been made to sell her by 
his creditors, on which occasions he had intcrposrd his own claims, and 
thus prevented a sale. The plaii~tiff offered no evidei~ce of the payment 
of any part  of the consideration money mentioned in his deed, nor of 
any debt owing by Willia~li Green to hirr~, or  to ally one for his use; but 
the subscribing nitlless swore that  William Green said, a t  the time of 
executing the paper, he intended i t  as a gift to his  g raudso~~ ,  the present 
plaintiff. 

I t  was insisted on the part of the plaintiff that the p r o 1  gift before 
1806, if any was inatle to James Green by his father, n7as not sufficiently 
llroven as a gift a t  common law, became thew was I I O  proof, in the 
rnanner and form requisite a t  common law, of a11 :~ctual gift and delivery 
of the negro Hannah.  Secondly, i t  was contended that, ercu ad rn i t t i~~g  
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the parol gift to have been sufficiently proven, the plaintiff was still 
entitled to recover, because by the deed from MTilliaru Green to him 
he was a purchaser, and, as against him, the parol gift was inoper a t '  ~ v e  
and void. His  Honor declined to give these instructions, but charged 
the jury that a mortgagee was not such a purchaser as would avoid a 
parol gift of slaves made prior to 1806; that a mortgagee was in point of 
law, so f a r  as this case was concerned, not a purchaser, but an  encum- 
brancer, arid the question a t  law was whether a valid gift had been made 
by William Green to James Green prior to the passage of the act of 
1806 ; that if such gift was made prior to that time, the defendant ma.: 
entitled to a verdict; if no such gift had bee11 made, the plaintiff was en- 
titled to a verdict. 

The plaintiff thereupon submitted to iioiisuit and movrd for a new 
trial, which was refused and judgment entered for the defeiltlant for his 
costs, etc. The  plaintiff then appealed to the Suprrmc ('onrt. 

( 9 4 )  (;. 1.1'. Ilayzoood for p l a i n t i f .  
S a u ~ t d c r s  and  Badger  for &fendant .  

NASH, J. The defendant claims the negroes in  dispute by purchase 
from James Green. I n  order to inake out his title he offered James 
Green as a witness, havi i~g previously released him from all claims in 
consequence of the sale. The  introduction of the witness was opposed 
upon the ground that, although released, he was incompetei~t to prove 
a gift to himself. The  objection was correctly overruled by the court. 
Upon his examination Green proved that prior to 1806, his father, 
Willi:ml Green, from ~vhom also the plaintiff claimed title, had given 
him a negro woman named Hannah, whom he had taken into possession, 
and that  from her  the negroes now in dispute had since descended, and 
that  he had sold them to tlie defendant. Ll rendor is, in general, an 
incompetent witness to support the title of his vendee, for the reason 
that he is  directly iriterested ill so doing. I n  every wlc of a personal 
chattel the law implies a warranty of title, unless it i ~ ;  agreed to the 
contrary by the parties in the contract o r  there is  an cxpreTs nnrraiity 
of sonic other kind. Upon a defect of title, therefore, if his vendee for 
that  cause loses the chattel, he is  bound to inake corlipeiisatio~~ in dam- 
ages. H i s  interest, therefore, is direct and positive, and he iq iircompe- 

tent as a ~vitness for  the defendant to support the titlc; I n ~ t  hi.; 
(95)  incoinpete~~cy lasts no louger than l i i j  interest elldures, a i d  a 

release remores his interest. The  relation in ~vliich this witness 
stood to the case, and his iniportancc to tlie plaintiff, rendered i t  necec- 
sary for the plaintiff to sustain and prop his testiinony. Wi th  that  view 
the deposition of one Nathaniel Hunt  was offered in evidence. I t s  
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introduction was opposed by tlie plaintiff on the ground that tlie coim 
lnissioil was not under tlie seal of the court from which i t  was issued. 
and tha t  it was to be executed in another State. The objection n a s  o r w -  
ruled by the court, a t ~ d  the deposition was read. In  his o p i ~ ~ i o n  of hi. 
Honor we think there was error. 13v the coimnon law the seal of the 
court is  a necessary and essential part of eyery writ. In England thr  
original is a mandatory letter from tlie King in parclil~lei~t, issuing out 
of c11:nicery a i d  sealed u it11 tlie great seal, nild directed to the sheriff of 
the county wherein the injury %\as coininitted or supposed to be. 3 131. 
Corii., 673. That  the qeal has ever been conridered a necessary part of 
the writ in the State is crident froin the act of 1797. By that act it i.: 
provided, "that in all cases where the clerk of a county or Superior 
court issue process to the county of which lie is clerk it sliall not be 
necessary for him to affix the seal of his office thereto." Rev. Stat., cli. 
31, see. 125. F rom the phraseology of this act it is e ~ i d e n t  the law wa- 
a t  that  time considered settled that the seal of the court was deemed 
necessary to any process issued by the clerk. The only effect the act 
had or was intended to have was to make the writ valid wllei~ to bc 
executed within the county from tlie court of which it issued. The 
Legislature might well suppose it unnecessary to require the writ to be 
authenticated by the seal in tlie latter instance, as the officers of the 
court would be known officially to the citizens of the county; when be- 
yond its limits they would riot, and their official acts could he recog- 
nized only when evidenced by the seal of the court whose officers they 
were. Every writ, therefore, issuing from a court of record which is 
to be executed without or  beyond tlie limits of the county ill which it 
issued, in order to its validity, must be evidenced by the seal of the 
Court. Goochnan c. A~mis t ead ,  11 N .  C., 19 ;  Scaz~.ell  v. Bank,  
14  N. C., 279, and Firdey u. Smith, 1.5 N. C., 96. Otherwise ( 9 6 )  
it confers no powcr to act, upon ally one. h dcdinztw potestatum 
is within the words of the act of '97, and witllin the equity of it. See 
Duncan, I ? .  IIill. 19 N. C.. 293. The wittiess Hunt ,  if he had sworn 
falsely, could not have bee11 conbicted of perjury, because the deposition 
was not to be take11 withiti tlie couilty of Ii'rartklin, and not being under 
seal, i t  conferred no authority on ally one to act undcr it. The judge. 
therefore, erred in suffering the deposition to be read in evidence. I t  
might have been I cry material to the support of tllc defendaiit '~ caw 
if it had gone to tlie jury, in propping and sustaining the eridelice of 
James Green, his  material witliess; for, though there were other wit- 
nesses who testified to similar dwlarations of Wi!liam Green, the? Inav 
not have been as  well known to the jury as Mr. l i un t ,  or, being knowii. 
were not entitled to equal weight with h i ~ u .  We cannot tell. Thrre  
was error i n  the opinion, and there must be a iiew trial. 
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The  plaintiff claluied the negroei i n  c1lq)ute ~JJ T i i  tue of a con\ cyal1c.e 
froin K1111a111 Greell to hi111 subsqucl i t  to  the alleged g i i t  to J a m e s  
Green. T h e  deed to 11im T T ~ Z  a nlortgage of the liepioe, fo r  r a l u e  ex- 
presoed i n  the face thereof. T h e  judge was reque.tc.d to charge tlie ju ry  
that  the plaintiff n a s  a purchaser, and, therefore, e~ l t i t l ed  to hold the 
negroes against a pr ior  gif t .  The judge refused so to charge, but told 
the  jury that  a mortgage iii point of  la^^, so f a r  as  this case nab con- 
cerned, nus  not a purchase. W e  do uot concur n i t h  liis Honor  i n  this  
opiiiio~i.  ,I mortgage is a purc.h:r>e under  the  s tatute  of 27 Elizabeth. 
C'Aupnzan 1 .  E m e r y ,  Cowper, 279 ; and  i n  Roe c. V l c t t o n ,  2 Vilson ,  356, 
the  court declared tha t  under  that  qtatute thoie  a1.e coi~+idered purclla>ers 
who take under i n s t r m ~ m t t s  ulade f o r  a valuable con4deratioli. Whether  
the plaii~tiff mas i n  this case a purchaser f o r  T aluable co~ls idera t io~i  or 

not is riot now u l ~ d e r  our  consideratioit. 
(9;) Tl'e concur n i t h  his lIo11or tha t  the fact. disclosed i n  the case 

comtituted a gif t  to Jaitw-. (freeu, if true. F o r  the c r ror  i n  the  
admission of the  deposition of S a t l i a r ~ i c l  H u u t  t l i n e  ltiust be a 

PER CURIAAI. S e n  t r ia l .  

EDMUND D. SAWYER v. T H E  H E I R S  AND DISTRIBGTEES O F  
MARGARET DOZIER. 

1. Where a n  executor offered a will for probate i n  the county court? an  issue 
of dex imv i t  %el n o n  there made up a n d  tr ied,  and a n  appeal to t he  
Superior Court:  Held ,  tha t  in t he  Superior Court t he  executor might  
by pern~iss ion of the  court  renounce all r ight  to the  executorship and  
w i t h d r a a  f rom the  suit ,  one of t h e  legatees having intervened a s  a 
par ty  and agreeing to be responsible for  all the  costs. 

1. Held, t h a t  t he  executor, under those circumstances, became a competent 
witness in support  of the  will. 

3. The proceeding in relation to the  probate of t he  v i l l  is  a proceeding $12 rem, 
and erery  par ty  i n  interest  has  a r ight  to  become a party i n  t he  cause 
a t  any  t ime before t he  decision. 

4.  An executor has  a n  absolute r ight  of refusal a t  any t ime before he  under- 
takes  the  office or intermeddles a i t h  t h e  es ta te ;  and he does not defi- 
nitely assume t h e  office by propounding the  will for probate. 

APPEAL f r o m  CAMDEX F a l l  Term.  1543 ; B a i l ~ y ,  d. 
I n  the  count?' court of Camden Haywood S. Bell propounded 

(96)  a script a s  the  lact nil1 and  teqtiine~tt of Marra rp t  I)ozier, de- 



ceased, ill n l ~ i c h  he W:IQ i ~ o l ~ ~ i ~ r a t e d  ewcwtor. I t  ~ )u rpor t s  to d e ~ i s c  
hoth 1.e:11 and 1)crsonal cqtatc to Edl111u1d I). Sawyer, nud is d u l ~  
attebted by tno  colilpetc,~~t \ \ i t~ le \w\ .  T11c lwirs and iwst of kin of t l i ~  
party deceased coiltested the probate, and :nl issue of (lcviuarit  1 . 0 1  u o t l  

x7as made up under the direction of tlic vourt. 011 trial the jury fouird, 
and the conrt pronouuccd, against tlw i i~strnnlei~t  ; n l ~ d  frolil the w ~ t r n c e  
Haywood S. Hell prayed an a p p ( d ,  whicl~, by conscilt of tlie 0 t h  
parties, TxTas allov ed ~vithont an appeal I)o~id. 

111 the Superior Court Edniund I). Eawycr iiiter~elicd, : r ~ ~ d  mas a1- 
lowed also to p r o p o u ~ ~ d  the w n c  paper, as the deriscc and legrtee tlierc- 
I 1 1 i e 1 .  Bell t l i e ~  111owd that 11e might be dismissed from the office 
of executor of the said n i l l  :tilt1 be allowed to witlidraw from the case; 
and, to that end, Bell ill open conrt cxecnted nuder liis ha11d and seal an  
instrument in whieli he r e~~ounced  the, said ofice and released ail rights 
to him giren or accruing by the said nill, :rnd deposited the same x i t h  
tlie clerk of the court, and prayed that  liis said rei~unciation n~ iph t  be 
entered; and the said Sawyer coiiscnted that the said Bcll might he dis- 
missed from the casc, a d  nndertook to carry ou tlie same instead of 
Bell, and a t  his on 11 espcnscl. 'I'lie court tliereupon alloned the motion 
of the said Bell by acceptilig his refusal of the office of executor and dis- 
missing him from the came. 

Afterwards tlie issue of t l~r i sa l t i t  1v.1 rzon caine on to be tried betweell 
S a y e r  and the heirs and the nest of kill of the deceased, and, to 1iiai11- 
tain the same on his part, besides the two subscribing witnesses, Sawyer 
offered as a wituess the said I I a p o o d  S. Bell. He was objected to on 
the other side upon the grounds that  he  was liable for the co5ts in tlie 
county court, and also that he had not effectually renounced the office of 
rsecutor. But the court admitted hi111, and tlie jury found and the court 
pronounced for the paper;  and thereupon tlie other party appealed to 
this court. 

Rr FFIS, C. J. Tf the acts of the superior Court oil which Bell's 
' 

competency as a witness depends had been those of the cou~ity court i t  
would hardly br a question that lie was cffcctually discharged from 
hoth his  office aild the cause, so as to he admissible as a witness. The 
proceeding is in ?em,  and the object of the conrt of probate ever is  to 
h a r e  all parties i11 interest cited to see procedings: T h e n  cited they 
mag either stand by passively o r  take ail a c t i ~ e  part on either side, 
according to their interest or i~ ic l i r~at io l~ .  Tlius, every party ill interest 
m a r  becoine a party in t l ~ e  vauqe at any time before the decision. The 



I S  THE SLTREME COrRT. 127 

admission of Sawyer, therefore, would certainly hare  heen proper ill the 
court of the first resort. 

Ordinarily, too, every one may withdraw fro111 a cause whe~i  he 
chooses. This will not be denied ill a case in which the party h i r i n g  
to withdraw claims an interest under or against the script for liiiiisclf 
merclg. Such withdrawal by oue nairied a devisee or legatee niay cause 
the court to condemn him in costs, aiid, no doubt, generally would; but 
i t  can affect the rights of no other person. I Ie  leaves tlie script in the 
possession of tlic court, and the cause still pending, and the i l~s t ru~i ient  
must still be proved in the way required by the court of probatc. St.  
John's Lodge v. Callender, 26 N. C., 335. B y  his withdrawing, indeed, 
the court of probate may vary the foriii of its acts accordiug to cir- 
cumstances. B u t  when he  is not the only person propounding the 
instrum'ent. but there is  another who is  also liable for the costs. aiid 
undertakes to pay all the costs that may be incurred, or hare  been 
incurred, and secures them to the satisfaction of the court, iu case they 
should be adjudged to the opposite party there seems to be no reason 
why the court of probate should not dismiss a party from a cause without 
condemning h i m i n  costs or  holding him liable therefor. Even in cases 
strictly a t  common law, if the purposes of justice require it, the court 

will discharge a person who is bound for the costs; as if one who 
(100) is  a surety for an  appeal be needed as  a witness, the court will 

cancel the bond i n  which he i s  bound and allow another to be 
substituted for it. McCulloch v. Tyson, 9 N. C., 336. Here Bell had no 
personal interest i n  the matter, or, a t  all events, only as executor, and 
that  he was willing to give u p ;  and being thus willing, there was no rea- 
son why lie might riot retire from the cause without responsibility for 
the costs, so f a r  as that  responsibility was dependent upon the rights of 
the opposite party, or  upon Bell's private interest i n  the inotives for 
instituting the suit, since the opposite party was fully secured in the 
costs, as we must assume. At all events, the court did discharge Bell 
from the cause, without holding him liable for the costs and without 
objection thereto by the opposite party, upon the score of his right to 
look to Bell for  the costs. Therefore, whether that order in tlie cause 
was right or wrong, if i t  had been opposed i t  is clear that  Bell's liability 
for the costs, as an objection to his coinpetelicy wlieil subsequeiitlg 
offered as a witness, had no foundatiou in fact. Although it nl igl~t  
have been proper a t  one time to have kept him liable for the costs, if it  
had been required, yet lie had been discharged, and there was no method 
by which he could be again subjected to the costs. 

The other objection to his  competency arose out of his relation to 
the cause, and the court by reason of the office of executor conferred on 
him by the will. Tha t  circumstance certainly distinguishes him from 



those ~ v h o  claim lmt :I l ~ c l . ~ o i ~ a l  benefit under the instrunlent. -1s 
executor, i t  was his duty to exhibit the will in the court of probate, a3 
its proper depositary. That  duty he performed. I t  was also his duty 
to propound i t  for probate, preparatory to his ultimate duty of obtainilig 
the probate, when made, by taking the oath of an executor, or  else to 
renounce the office, so that  the will might not be unexecuted, but letters 
of administration with the will annexed granted to some other person. 
An executor has  the absolute right of refusal a t  any time before he has 
undertaken the office or intermeddled with the estate. Tn this case 
there is no suggestion of such intermeddling; and we think he has riot 
assumed the office definitely by propounding the will, so as to 
preclude liinl from the right of renouncing, or, a t  all events, so (101) 
as to preclude the court of probate from the power of dismissing 
him. The  probate of a will, a i d  the granting of a probate to, or taking 
the probate by  the executor are distinct things. The  former is the act, 
as it is technically called, of the court, recording the proof of the script 
and pronouncing in  f a ro r  of i t  as a mill; and the latter is an official 
copy of the will, and of that  act, with a certificate, or  open letters 
thereon, under the seal of the proper office, tha t  the executor has taken 
the oath of office. I I e  is then executor corliplete of an established will. 
Sometimes the probate is before one tribunal, and those letters issue 
from another. Thus, by Laws of 1715, ch. 10, the Governor, the general 
court, or  the precinct court, had cognizance of the probate of wills, 
while the letters testanleutary could only issue out of the secretary's 
office, under the seal of the colo11y, and signed by the Governor, and 
countersigiled b -  the secretary, after the executor's taking the oath for 
performing the will before the secretary or n justice of the peace. That  
the executor does not assume the office by propounding the will is clear 
from the power exercised of granting letters ad c o l l i g ~ n d u m  or p e n d e n t e  
l i t e .  I t  is not all act ~ i l l i ~ l l  riiade hiin resp011sible to creditors, unless 
he also intermeddled with the effects; and i t  is  upon the ground that the 
recourse of creditors should not be divided that  the law will not allon 
an executor, after interiileddlii~g, to renounce at his pleasure. But after 
the probate of a will it  has always been usual in this State to allow an 
executor to refuse the office, and much more pending a coiitest about 
the probate. Indeed, n~erely srvearing in and taking probate by the exec- 
utor do not debar the court from dismissing the executor. Jl i tchrl l  I.. 

Adams, 23 N. C., 298. 
As  to the sufficiency of the executor's refusal in this caw, if made iu 

the proper court, there can be no doubt. I t  is true, the refusal must be 
by some act recorded in the court of probnie. But the court may treat 
ieveral matters as refusals, though they be not expressly so; as if the 
executor refuse to take the oi~tli n-hm col~re l~cd,  that may be recorded as 



1S THE S T P I < E M E  COLXT 

(102) a refujal to take the office. Toller'b Ex., 42. IIew 1 ~ 1 t h  by per- 
sonal declaration in court a d  by a writtell i~~i t ru i i l r~ i i t  executed ill 

court he renouiiced, and the couit, as i ts  act ,  acccl~ted a ~ r d  recorded tlieii~ 
as a refusal. 

The chief doubt ill the case, if tliere be any, ib as to the authority of 
the Superior Court to allow of the executor's refusal as the ground of 
dismissing him both from his office and the cause. By the act of 1777 
the county court is  to "take the probate of wills" aiid order t lmn to be 
recorded in  proper books, and make orders for the issuing of letters 
testamentary, and all original wills shall reiliain ill tlie clerk's office of 
the county court, except wheii reiiloved before any other court, upoil 
any controversy. Tha t  act also provided for an appeal for any persoil 
thinking himself injured by order of the court for lctters testaiiiei~tary. 
or  letters of administration, and declared tliat tlie Superior Court 
should h a r e  cognizance thereof, and determilie the same, a i d  upon such 
determination should proceed to grant the letter< to thr. persons elltitled 
to the salne. Under tliat act tlie probatc was upoii allegatioi~s and 
proofs directed to tlie court alone, as  to the spiritual court ill K~~giar ld ,  
and without the irltcrveiltioil of a jury. By the words of the act thc 
whole case was removed by appeal into the Superior Court, which deter- 
mined who should be executor or  administrator, or, in otlier nords, 
whether there was a will or not, a11d c o l i s e q ~ ~ e ~ ~ t l y  had all incideiital 
powers necessary to tlle cxercise of the general 1)owers of the ordinar- 
ill those respects. Laws 1789, cli. 308, aftenrards defiued the ilietliod 
more particularly of the probate of wills, and alnoug otlier thiiigs di- 
rects that  if a will be contested, its validity shall lle tried by n jury, oil ail 
issue to be made u p  under the direction of the court. This act i, s i lmt 
upon the subject of ail appeal; but, undoubtedly, either ulider the special 
provision of section 58 of the act of 1777, before quoted,or under the gem 
era1 provision in section 75 for an  apl~cal  froin c\ cry selltencc, j~dg~i lcwt .  

or  decree of the county court, parties were entitled to, a i d  ha l e  
(103) always obtained appeals in testamentary causes, siiice the act or 

'89, as before. The  whole case was taker1 up the appeal, LO 

that the Superior Court had plenary jurisdiction to proceed to trial c lp-  

novo arid decide the whole nlatter. Hence, in a contest between two per- 
sons which of the two were entitled to adniinistration, upoil appeal it way 
held in the Superior Court that tliere was n general jurisdiction in tliat 
court, and tliat adiiliilistratiori should not be granted to either of the 
applicants in the county court, but to a third person, ~ h o  applied for 
the first time in  the Superior Court. Blu11t c. MOOTP, 18 S. C., 10. 
And it has also been held, ' ~ \ h r r e  up011 petitioii the county court had 
allowed a script to  be repropounded, and, accordingly, ail issue decisarit  
aeZ non was made u p  and tried. and an  appeal taken, tlint the whole c a v  
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was taken up, and tlle petition was disi~~issed in the Superior Court for 
its insufficiency. Ilurrc7y 1 % .  St t~i th ,  IS N .  C.,  186. I t  is tme,  that 
Revised Statutes, ch. 122, iec. 5, retailis 0111~ the 1)rovisioil of the act of 
'77, that  any person c la i i~ i i i~g  a right to executtx a will, who shall tlliuk 
himself iiijiued by 2111 order of court for letters testailicntary, nlay ap- 
peal; and i t  omits tlie ~aords  wl l i~ l i  expressly confer the cogi~izance 
thereof and the power to grant  letters testanientary and of adiili~iistr>~- 
tion. But the oniissioil is not material, we think. 1)irectillg the appeal 
in itself coi i f~rs  a jurisdiction of cverytllii~g involved in the cause; a i d  
when the procccdii~p is i ) ~  r iJ t t i  it  ilaturally carries the wliole subject, ill- 
aamucli as tliat is mcessary to a full and f iml  de t cn~ i i l~a t io i~  of the co11- 
troversy. It is probable the oiliissio~~ ill the Rcristld Statute nas  o w -  
sioned by the es&l:lidied usage of the S i ~ p t r i o r  Courts, under t l ~ c  act of 
1777, not to grant letter< of a d m i ~ l i s t r a t i o ~ ~  or lettcrs tcstltii~eiltary ill 
those courts, but to dctcriiiiiie tlic q u c s t i o ~ ~  of riglit to theill by trying the 
issue and pronounciug tliereou for or against tlle will, and then rcinittil~g 
the cause and the will to the countv court. to the end that tlle will shoultL 
be recorded a l ~ d  the origiilal kept there, as 1)roied in  tlie Superior Co~u.t, 
and that letters testaluci~tary or of adnliiiistratiori sliould i w w  
therefrom. This 1)ractic.e grew up from tlw proiisioils of the (104) 
act of '77, tliat all original wills should be kept amollg the records 
of the county court, and froill the greater co~iveiiieilce of g r a i ~ t i ~ ~ g  lettrrs 
testai~ielitarr or adillii~istratioii there. inailr~urh as the justice \vo11ld 1)c 
better qualified than a judge to deteriui~le 11po11 the sufficiency of t l ~ c  
sureties for adnli i i i+~it ion,  and also iiivmtories a d  accounts c u r r c ~ ~ t  
would be more accc,a>iblc. Ritrl~ie 1 . .  JIc I ~ r s l l t t ,  2 N. C., 220; JIcSeil l  
1%.  Nc. \~ t~ i l l ,  13 S. ("., 393. By an cxail~iilation of the record in I T o d y ~ s  
1 % .  J u s p ~ t . ,  12 S. ('., 459, u e  pcrceiie that tilt, origi l~al  will was tllcrc 
also rc111ittc.d to thc coiii~ty court of Tyrrell. Illdeed, 110 rneinber of thc, 
Court remembers but oilc3 exception fro111 tliat practice, which waq ill 
H a r p -  I ? .  Gray,  4 S. C'., 416, where i t  was, doubtless, ail oversiplit. Ilut 
w e n  there tlie lctteri of adnlii~istration were granted in Ilaildolph, a ~ i d  
the Superior Court expressed 110 approhation of the \ d l ' s  hai i i ~ g  bcci~ 
kept in the Superior Court, hut only hcld that such ail irregularit! 
codd  ]lot be reacllcd ill the way tllerc attempted. 'I'lie oiiiissioil ill tlLc. 
Revised Statutes if i ~ ~ t r ~ l d e d  to curtail thr, lmwer!: of tlic Superior Court. 
really cuts off o111y a jurisdirtioil of g r a ~ ~ t i i ~ g  I ~ t t e r s  of ndin i~i i s t ra t io~~ 
or testanientary in that court, whirl1 was I I ~ W T  ill fact exercised, bilr 
leaves the wliolc~ l ) o : \ ( ~  of de tern~i l~ing ro11~1~sively  tlle right to silcl~ 
letters, namely, by deciding whether there he a will or  not, and by dc,- 
terliiiuiiig to wlio~ii ill p r t i c u l a r  the letter4 shall bc issued. T l ~ t  neces- 
sarily i ~ ~ r o l v e s  tllc 1,on.cr to acwpt tlie r c ~ ~ u ~ ~ r i a t i o l ~  of the executor, a ~ ~ d  
thereupon orderi iy ail a c l ~ ~ i i ~ ~ i e t r a t i o ~ ~  to I c g r a ~ ~ t e t l  by the coul~ty c.oui~. 
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either to  some part icular  person o r  t o  soine fit yer*on. B u t  i n  t ruth,  
the  general g ran t  of jurisdiction of the  appeal  includes the authori ty  to 
decide upon the  whole case de noco, and, with tha t  view, to  perform or  
allow whatever t h e  original and  infer ior  court of probate might  h a r e  
done or  allowed. 

O u r  conclusion, therefore, is t h a t  there was n o  e r ror  on the  t r ia l  of the 
issue or  the  sentence of t h e  court f o r  t h e  will. T h i s  judgment mill be 

certified t o  the  Superior  Court,  to  the  end t h a t  the  said court m a y  
(105)  remit  to  t h e  county court t h e  original will there remaining, with 

a t ranscript  of t h e  proceedings and probate thereof i n  the Supe- 
r ior  Court,  tha t  the  said will m a y  be  recorded i n  the  county court, and 
tha t  fu r ther  proceedings m a y  be had  thereon according to law. 

PER CURIAM. N o  error. 

Cited: Hutson v. Sauyer, 104 N.  C., 3. 

THE STATE OK THE REL~TIOS OF WILLIAM JORDAN ET AL. v. 
JOSHUA A. POOL ET AT,. 

1. Where an equity of redemption is  sold under a n  execution against the 
mortgagor, the purchaser is  bound to pay the money secured by the 
mortgage in the same manner as  the mortgagor was; and the surplus 
of the proceeds of such sale beyond the amount of the execution belongs 
to the mortgagor and those who represent him. 

7. Where the sheriff himself, who sold such interest, was the mortgagee or 
trustee, his sureties on his official bond are  liable for such surplus. 

3. A plaintiff cannot be nonsuited after a judgment by default against one of 
the defendants. 

4. A bond given by a sheriff for the discharge of his official duties. th,ough 
void, according to the previous decisions of this Court, because those 
who accepted i t  had a t  the time no legal authority to do so, yet will 
become valid a b  initio from a subsequent act of the Legislature declar- 
ing that such bonds should be considered as having been legally de- 
livered. 

5. And this consequence will follow although the act of Assembly (as our act 
of 1844)  was passed not only subsequently to  the institution of the 
action, but also to the determination in the court below and the appeal 
to this Court. 

APFEAT, f rom PASQUOTASK F a l l  Term,  1843;  Sash, J. 
Debt  on  bond of t h e  defendant  Pool, a s  sheriff of Pasquotank, 

(106) and  of the  other  defendants a s  his  sureties. 
I n  1840 Joshua  A. Pool  was elected sheriff of Pasquotank f o r  

TWO years, and  a t  September T e r m  of the  county court he  gave the usual 
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bond for the performance of his duties. At September Term, 1841, he 
and the otherdefendanti. as his wreties. entered into another bond pa!- 
able to the State, in the qu1n of $10,000. with a condition, after reciting 
his electiou by the qualified 7 otel.\ of the county for tlic term of tv o 
years, that  "If the said Pool, sheriff as aforesaid, shall well and truly 
execute and due return make of all process or precepts to him directed, 
and pay and satisfy all fees and sums of nloneg by him received by virtue 
of any process, to the proper person to nhom the same by the te~loy 
thereof ought to be paid, or to the proper person or persons to nhom the 
aame shall become due. and in all things well and truly and faithfully 
execute the said office of sheriff of Pasquotank during his continuance 
therein, then this obligation to be ~ o i d ;  othervise, to remain in  full 
force and effect." 

At the time the bond wac accepted by the court there did not appear 
from the record that there ncre  more than three justices of the veace in 
court, and that number was less than a majority. 

An action of debt ITas brought on the foregoing bond by Williain 
Jordan and Louisa Jordan.  as relators: and the breach alleged m s  that  - 
Pool, the sheriff, refused to pay to the relators certain sums of money 
belonging to them which he received under the following circumstances : 
On 28 October, 1840, Josinh Jordan conveyed by deed of bargain and 
-ale to the said Pool a certain tract of land in  fee, in trust to sell the 
came and out of the proceeds of the sale to pay certain debts in the deed 
~nentiolied, arid in case the debts should be paid without selling the 
whole of the land. i n  trust to convey such part as should not be sold to 
the said Josiah Jordan or his heirq. Afterwards a judgment was ob- 
tained against Josiah J o r d m  for a drbt not semrcd by his deed, 
and a fieri facias thereon was delirered to Pool, and he levied (107) 
the same 011 the equity of reclemption of Jordan in the land so 
conveyed to him ill t rus t :  and then Jordan died, and before the returu 
of the writ Pool sold the equity of redenlption under i t  for a sum which 
paid the debt on the execution and left a surplus of $1,284.52; which 
sum Pool sued for as sheriff and recovered from the purchaser, and is 
that for the nonpayment of TI-hich this suit is  brought by the relators, 
who are the heirs a t  l a v  of Josiah Jordan. The  pleas were, n o n  e o t  
factum, conditions performed, by the sureties. Pool himself suffered 
judgment by default. 

On the tr ial  the relators offered to prove tha t  a majority of the jus- 
tices of the count? were on the bench when the bond was accepted, but 
the court rejected- the evidence. 

Fo r  the defendants it was insisted that  there was not a proper accept- 
ance of the bond, and. therefore, that i t  was not in law the bond of the 
defendants. 



I N  T H E  SUPREME COURT. [ 2  T 

I t  was further insisted for them that the excess of money received bv 
the sheriff over and above the sum due on the execution was received 
and held by him in his natural and not in his official capacity, and was 
not in the condition of the bond: and that, as he was the trustee, he had 
a right to it as the legal owner. 

I t  was agreed by the parties that if the court should be of opinion that 
the defendants would be liable to the plaintiffs upon the bond, if it had 
been properly accepted by a sufficient number of justices, then a judg- 
ment should be entered against one of the parties, who is named, for 
$428.17. But the court held that none of the defendants were liable, 
and nonsuited the plaintiff, who appealed. 

A. Moore for plaintiff. 
K i n m y  for clefedants. 

RUFFIN, C. J. Although arising, no doubt, merely from inadrertcuw, 
there is a sufficient error for which the judgment would, a t  all events, be 

reversed. The court nonsuited the plaintiff after a judgment by 
(108) default against one of the defendants, upon which the case was 

standing for an inquiry of damages from the alleged breaches. 
The relators had established a cause of action against the defendant, 
and could not be nonsuited. 

But we think there was also error on the merits. Even if the bond 
had been held to be valid, the court decided that the relators were not 
entitled to an  action on it. We think they are entitled to the money, 
and could maintain an action for it on the sheriff's bond, if duly executed. 

Such an interest as remained in Josiah Jordan after his deed to Pool 
was liable to execution as an equity of redemption, under the act of 1812. 
Pool v. Glover, 24 N.  C., 129. Now, the sale of an equity of redenlptiou 
is in its nature a sale subject to the mortgage debt. I t  is the interest of 
the mortgagor in the land, over and above the mortgage debt, that is 
sold; and the estate of the mortgagee is not touched. Consequently the 
sum bid on any part of it does not belong to the mortgagee; but i t  is first 
to satisfy the execution, and, secondly, the surplus goes to the mortgagor 
as the owner of the interest sold. Camp v. Cox, 18 N .  C., 52. If an- 
other person, instead of the sheriff, had been trustee or mortgagee, he 
could not, then, have demanded this surplus from Pool; so neither can 
Pool as trustee retain it. This is the necessary result from the provision 
of the statute that an equity of redemption, as such, may be sold on a 
legal execution, and from the adjudications that a conveyance in trust for 
sale to pay specified debts stands upon the same footing as a mortgage, 
properly speaking. Then, if Josiah Jordan had lived until the sale of 
the land this money would have been his. If so, it follows that i t  belongs 
to his heirs, and that they may recover it by law. Therefore, the court 

82 
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of law must recognize the interest therein of the mortgagor hinzself, as 
the owner, and, i n  like niaaner, recognize the rights of t h o v  who succeed 
i11 point of title to the mortgagor. This land descended to the relators 
subject to the lien of the levy. I t  was to satisfy that  debt, but the sur- 
plus helonged to the heirs. And as the surplus of land, if any 
had been unqold 011 the executioii, af ter  satisfying the mortgage (109) 
debt TI-ould have gone to the relators, by parity of reason the sur- 
plus of the money arising from a sale i n  the heirs' time goes to them also. 

As we are not aware on what point his IIolior's decision against the 
plaintiff v a s  founded, i t  is our duty to consider each of them. Having 
held that the relators are entitled this money, v e  are to consider, next, 
whether they can recover it i n  this form of proceeding and from these 
clefendants: that is, supposing the bond to ha l e  been duly delivered. 
Upon this point, also, our opinion is with the relators. A purchaser 
must undoubtedly pay his whole bid to the sheriff, after getting enough 
to discharge the execution; must see that  the purchaser satisfies the 
surplus to the omler of the property before he can make a conveyance to 
the purchaser. Othervise, the defendant in the execution loses his 
property and is 15-ithout any security for a part of the price. That  the 
law never intends. Then, how does the sheriff receire this surplus? I t  
is true that  he does not make that money by direct mandate of the writ, 
nor is he bound by the tenor of the process to return the surplus into 
court with the writ ;  for tlie writ only conlnlands him to make the sum 
recovered by the plaintiff and bring that  into court. Yet as he is 
obliged by the law to receire the surplus, as a duty to the defendant, it is 
necessarily to be regarded as a duty of office resulting from the prior 
duty imposed by the ~ i r i t ,  of making the sale. The nioriey in the sheriff'. 
hands, therefore, may not be deemed in c l ts tod ia  legis,  so as not to be 
stopped by attachment or other means which may prevent the sheriff 
from paying it into court with the writ, yet his only authority to receire 
i t  arises out of his office, and for all money receired uir tu te  officii the 
sheriff's bond is a security, ~~d le the r  it belorig to the plaintiff or defendaiit 
ill the execution. V e  think this within the words of the bond in this 
case. I t  is money ('received by vir tue of process"; not payable, indeed. 
to the relators "by the tenor thereof," but payable to them "as thc 
proper persons to who111 tlie same is due." E r e n  if those words 
in the bond did not corer this liability, the general terms, "in all (110) 
things well, trulv, and faithfully execute the said office," would 
be sufficient; arid i t  is  the duty of tlie Court to interpret the obligatiol~ 
so as, if possible, to secure all money which the sheriff can rightfully 
receire for the citizen. 

As the Superior Court did not give judgment against that surety who 
submitted to a judgment for $428.17, upon the proviso there could have 
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been a recovery upon a good bond, i t  must hare been his Honor's opinion 
that the relators had no cause of action against the sheriff for an official 
default; and for the reasons given this Court holds that to have been 
erroneous. I t  would not, however, be necessary to send the cause back 
to another trial if the omission to give the plaintiff judgment for that 
sum were the only error; because this Court is authorized to render such 
judgment as the Superior Court ought to have rendered, and, conse- 
quently, judgment might ordinarily be given here for that sum of 
5428.17, as agreed on. But we cannot give it in this case, because there 
is no method in which this Court can dispose of the judgment by default 
against one of the defendants, which niakes i t  absolutely necessary to 
reverse the whole judgment and send the case to the Superior Court for 
further proceedings. That, however, we should not feel bound, or even 
authorized to do, howerer erroneous the opinion of the court might have 
been on the other points of law, if the bond sued on were so radically 
defective that no action'could be sustained on i t  against any person, since 
it nould be useless to send a case to another trial if t l i ~  record itself 
showed that the plaintiffs never could recover. 

It beconies our duty, then, to inquire whether this bond be thus de- 
fectire. I n  pursuing that inquiry, and applying the result of it to 
the case, we find that the cause is brought into a singular statc in con- 
seauence of the manner in which it was coucluded in the Sunerior 
Court, and the legislation of the recent llsseinbly pending this appeal. 
We think the bond is made good and effectual by the acceptance of 
it for the State by the Legislature, though a t  the time of the institution 
of the writ, and the decision in the Superior Court, no judgment could 

have been rendered on it. Bv the Revised Statute. ch. 109. secs. 
(111) 8 and 9, a majority of the justices, or, if not, nine at least, are 

required to take the sheriff's bond, and being taken by a lesser 
number, this bond was not duly delivered, and did not then legally become 
the instrument it purports to be. S. c. Xhirly, 23 N. C., 597; S. v. Wall, 
24 N. C., 267,272. We think, also, that the par01 evidence was properly 
rejected which was offered to prove that the requisite number of justices 
mas present. The record of the court alone is competent evidence on that 
point. X. v. NcAHpin, 26 N. C., 141. If the Superior Court had, upon 
those grounds, instructed the jury that the bond had not become complete 
by an acceptance by the State, or any person authorized by law, and the 
jury had found that i t  was not the deed of the defendants, we should not 
have disturbed the judgment. We could not have done it, because the 
instructions and verdict were right in point of law a t  the time, and 
should not be disturbed by any. 

But unfortunately for the defendants, they caused the case to go off 
by way of nonsuit, when, owing to the condition of the suit, the plaintiffs 
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could not legally be nonsuited; which ~nakcs  it our duty to reverse the 
judgment and order the issues of fact to be tried by another jury. There- 
fore, we are not now to look to the question whether this was the bond of 
the dc fenda~~ t s  when the case was before tried or atttnlptrd to be tried: 
but we are to see whether in law this instrument must be held to be their 
bond upon the tr ial  that is to take place according to our judgnlent of 
reversal. I f  i t  must be so held, the plaintiff may recover, and, there- 
fore, there should be a venire de no/ -o .  Now, we think the act of 1844. 
eh. 38, sec. 2, acrepts this bond and makes it effectual from the beginning. 
There is  no doubt of the capacity of the State to take a bond; and the 
only question is whether the assent of the State has been given to this 
bond. I f  taken in the case prescribed by law by those appointed by law 
to take bonds on behalf of the State, then we have held that the bond ir 
good, because delivered to and receired by those who had authority from 
the State to accept the delivery for her. But  when the delirery 
is not made under those circumstances, and to those thus pre- (112)  
viously authorized, then we have held that the instrument is not 
effectual, unless "the want of precedent authority be supplied by a sub- 
sequent ratification." Shirly's case, supra. B y  whom can such ratifiea- 
tion be given, and what shall be the effect of i t ?  Whatever doubts may 
be entertained as to the authority of any other person or body to ratify 
the delivery to a third person of a deed i n  the name of the State, there 
can be no question that  such power resides in the Legislature. That  is 
the lawmaking branch of the Government, with which it rests to collect 
and declare the public will within the limits of the Constitution and 
make contracts for  the State, o r  appoint and empower other persons so 
to do. Here the bond was not delivered to the persons appointed by law 
to receive it, and, therefore, i t  was necessarily to be treated as if i t  were 
a bond made to the State, when there was no law to authorize any per- 
son to accept it for the State. Bu t  it is  not, for that reason, so abso- 
lutely void as that  it can never become the deed of the party who made 
it, and as if that person had no capacity to make i t ;  for there was 
a n  actual sealing and an actual delivery of the i ~ ~ s t r ~ u ~ l e n t  by compe- 
tent obligors; indeed, a full execution of i t  ill all respects, except that 
it was not delivered to the State or  to anv agent of the ~ t a f e .  but - 
the delivery was to a stranger for the State. If  in such a case the - 
bond had been to a natural person, i t  would hare  been the deed of the 
party instantly, though delivered to a stranger, for it is good until the 
obligee refuse i t ;  but then i t  i s  void ab ini t io .  Bu t l er  P .  Baker, 3 Rep.. 
26; per Gould, J., in W a n k f v r d  1 ' .  M'ankford, 1 Salk., 301. But in the case 
of deeds to the State the rule is otherwise, as was held in S. u. S h i r l y .  
supra, with much hesitation (and, T own, against my  impression), the 
rule being that they do not become the deeds of the party unless they he 
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accepted by the State. But  that has heel1 done hg the act of 1844, ch. 38. 
I t  enacts that all persons who shall be admitted by the county court, and 
sworn into office of sheriff, coroner, or  constable, shall be held and deeiued 

to be rightfully in office until ousted by due course of law;  and 
(113) that all bonds w h i c h  have  been or may hereafter be t a k e n  b?j ally 

court of pleas and quarter  sessions u p o n  admiss ion  of any person 
in either of the said offices shall be held and deemed to be valid and 
effectual to all intents and purposes, notwithstanding any defect, insuf- 
ficiency, or  irregularity in  the election, appointment, o r  admission of 
such person, o r  in any of the proceedings of the court in relation thereto." 
This is as absolute an  acceptaiice of all such bonds as could be declared. 
I t  does not, indeed, profess s impl ic i ter  to accept the bonds; but there is a 
necessary implication of such acceptance froin the enactment that  all 
such bonds shall be held to be effectual in law, since they could not be 
effectual unless the State accepted the delirery to the straiiger as the 
delivery to the State. This, then, supplies the des idera tu~n  that  was 
wanting in Shirley's case. The bond has been accepted, and, therefore, 
is is now an effectual bond of the obligors. 

The remaining question is as to the time from which the bond be- 
coines effectual: I s  it from the passing of the act by which the accept- 
ance of the Legislature was declared, or from the execution of the instru- 
ment? I t  would seem that  for the like reason 011 which a bond is void 
ab in i t io ,  which is delivered to a stranger and refused by the obligee, i t  
must become good ab in i t io  when accepted by the State upon such a 
delivery to a stranger. I t  must be so upon the intention of the parties; 
and, a t  all events, that  must be the presumed intentioil in relation to 
official securities of this kind, and was unquestionably the actual inten- 
tion of the Legislature in the act of 1844. d s  has been before remarked, 
the bond, though not effectual by the delivery, because to a stranger, 
was not absolutely void in the sense that  i t  would have been if there 
had been no delivery at all, but the obligor had kept it in his own 
pocket; for  if that were so, there could be no operative acceptance by 
the State subsequently, as i t  requires the concurrence of the obligor in 
tendering and of the obligee in accepting the delivery to render the 
deed complete and effectual. Bu t  it is sufficint that there should be 
such concurrence in asenting to the contract, though there may not be 
a concurrence as to the time of expressing that  assent. The  actual de- 

livery, therefore, has some effect: and the effect, as the delivery 
(114) was not absolute and final, is  to be deemed a conditional deliv- 

ery, and must be in the nature of a delivery as an escrow. I t  
can mean nothing less than this, that the obligors delivered the deed to 
the justices, to be their deed to the State if the State would vouchsafe 
to receive it. I t  might have been held, as  it once seemed to me, that  
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1)y a l l o n i i ~ p  tlir  1Jart: to r r . ~ ~ t a i ~ ~  ill tlie o f i c ~ .  ul)oii liis ;~dilli\rioii iiittr 
\\ 111(*11 lie pa\ e tlic 1r111ld as a v c u r i t y  fo r  tlic fairliful lwrforilia~~c.e of 
it, duties, i11ite:rcl of ou\tiiig 1ii111 bet.:tuze lic na.  illiproperly adnl i t t rJ  
x i thout  ha \  i ~ ~ g  g i ~  ell boi~d.  tlie .orelcig~l s l ~ f i c i r ~ i t l j -  ~~iniiifeatctl  ail 
;~ccrl)taiic.c of tlic oflicial \~onrl. I3nt wlj l j : ) i i~~p a n  cq) ress  asqeut to 
1~ n r w + a r ? ,  it  i': 1 i t ~  g i ~  (w : aitd t l i ~  quc~stion i, a. to the ol)cratioil 
of it  as  gi7e11. Sucli n c o ~ ~ t l i t i o ~ ~ a l  d e l i ~ e ~  is bi i~cl i~ip on t l ~ c  obligor, 
aiid he  c2a1mot r c d l  the dccd. I t  i i  t rue that  nllrii  ;I dcctl i.: dclirelerl 
a. all ewron  it  i i  ot' iio ~ i i o r ( ~  I ~ r e e ,  u ~ i t i l  t l ~ v  c ~ ~ i d i t l o i i .  be perfo~xici l ,  
than if lie \\I10 ~ i i a d c  it  liad l ie l~t  it .  Yet nllcii the coiiclitioils a r e  per- 
fornicd t h e  deed i y  thereby liiade good ~ i t h o u t  ally fur ther  d c l i ~  er?, un- 
1e.s such secoiid delirery be prescribed al; olle of the t e r ~ i ~ s  of  deli^ cry. 
Of tliat p o i i t i o i ~  :I questioii. i t  seems, 1 ~ s  bccii iiiade, and  sqiiie litare 
thought tha t  to ~ i i a k e  the ctccd l)crfcrt the 1)ersoIl to nlloiii i t  was delir- 
ered by the iuaker should ilialie a fecond d e l i ~ c r y  of it  to the part) 
himself. But the  c o ~ ~ t r a r y  i- la id down for  la\\ i n  Slieplleld's Toucli- 
stoiie, as  d e d w e d  from 3 l i rp . ,  $4, aiid 3 Rep.,  86 :  and  i t  is there <n;d 
tliat if the  p a r t y  tliat dot11 l m k e  the dccd be iiot. a t  the tiiile of i i i a k i ~ ~ g  
thereof, disabled to make it ,  tlie first de l i re r j  is p o d ,  "for if either of 
the !jarties to tlie deed die bcfore the coriditio~is he ~~er for i i i ed ,  a ~ i d  the 
conditions be a f t e r ~ ~ a r d s  performed, tlie dced is good; for  there w a i  
t ~ r r d i t i o  irrchoattr ill the lifetiiiie of tlie par t ies;  a i d  post ra  t u ~ l s n i i ~ r i r i ~ t c c  
~ c i ~ t c i c s  by the  pdorniai~ce of tlie co~iditioils, i t  takttli  effect by tlir 
first delivery, n i thout  ally lie\\ o r  second d e l i ~ e r y . "  Toucli., 39. 'The 
t ruth,  howcrer, probably is tliat a secoiid deliye? will be re- 
quired o r  dispensed n.it1i a c c o r d i ~ ~ g  to the  nature of tlie case, (113) 
aiid as  it  m a y  best co~ilport a i t l i  the illtention of tlie parties 
and t h e  purpose they h a d  in view to hold tlie deed, upoil the l~erforlli-  
arlce of the  conditions, to be a deed only from a secolid delircry, o r  
f rom the or ig i i~a l  delivery by relat ion;  fo r  it1 the  same book, 1,. 72, 
i t  is said tliat escrows '(shall take effect f rom and  h a l e  relation to the 
tinlo of the firit  d e l i ~ e r y ,  o r  not, as  circunistances inay require, arid. 
ws r(11eut; f o r  if rclatiou ~ v i l l  h u r t  a11d iiiake the dced ~ o i d  ( a s  ill 
w m e  cases it  luav) .  tlien i t  -hall not relate;  hut if relation ni l1 help i t ,  

in  case w h e w  a f ~ t t r p  S O I C  deli\clr all cqcrou aild before the second 
deliver? she is  marr ied or dietlt. i n  tl~l.: case, if there n e w  not a rela- 
tion, the  deed would I J~  I oid, :md. tliiwforcx, it  sliall relatc. So, if o ~ l c  
disseize m e  of all acre of l a i ~ d  in I>., and I ielease 1ii111 all 111y riglit i l l  

111y lands i n  D. a n d  d e l i ~ e r  it to a stiarigcr a <  a n  esc2row unt i l  a tinir, 
and  before t h a t  t ime  he  d i w i z e  i ~ l e  of another  a r r e  t l i r r r :  i n  thi,  Fa-,, 
this  release shall not by relation cxtelld to  this o thr r  acre, to bar  I I I P  

of that  also. B u t  a s  to  cd la te ra l  acts, tlierr ihal l  bc no relation a t  :,I1 
in  this caqe. h d ,  therefore, i f  the obligee relrase bcforc the secnnd 
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JORDAX v. Poor.. 

delivery, the release is void, and will not bar the obligee of the fruit of 
his obligation." Upon the passage quoted, Mr.  Preston, the learned 
editor of the work. Temarks that the relation del,ends on the, nature of 
the transaction and the presumable intention of the parties. 111 point 
of title (admitting the parties, who are grantors, are co~npetent as to 
ownership, and free from disability), the deed mill take effect from 
the first delivery, so as to overreach all inteniiediate encumbrance5. 
These nrincinles and authorities seen1 to settle this case. There can 
be no hesitation as to the i l ~ t e ~ ~ t i o n  to be prcsunicd in the obligor. i u  
making and in tho Legislature in accepting this bond. This is a 
sheriff's bond, given upon entering into that valuable office, ill whic.11 
he may serve for one gear, if the State will accept his bond and allon- 
hiln. But he is liable to be ousted a t  ally 111oment, as having been - 
adn~it ted without lawful warrant, inasmuch as he failed to give such 

a bond as the law required, and he cannot expect the sorereign 
(116) will allow hiin to renlain in office without any security for thc, 

discharge of his duties. Therefore, by giving this as his official 
bond, there is a n  irresistible implication of ail intention of the sheriff, 
and, by consequence of his sureties, that in case it was not a propey 
official bond according to the statute, it  should, ncrertheless, be the 
bond of the obligors for the purposes expressed in it,  if the State wonld 
accept i t  as such, and allow this person to serve in his oftice accordingly. 
There being such an intention, i t  is the plain duty of a court to qive 
effect to i t  and uphold the obligation. if it  call be doue consistentlj- 
with the law, as the bond is not for ally imliloral or  unlawful purpose, 
but is for the beneficent purpose of securing the public and the citizen 
from any injury by the malrersation of the principal obligor in an  
iuiportarit office. I t  cannot be, in such a case, that it  was intended 
the deed be delivered the second time or that it should operate only 
from the time it was expressly accepted; for, being givcn to t11r S t a t r .  
there can be no actual delivery t o  t h e  o b l i g r ~ ,  and the intention was 
that the State, by accepting it,  should make i t  a security for the whole 
term of office, as well the past as that  to come. So, too, it is clear 
that, with that view, the Legislature accepted it. The provision that 
all bonds which ha!,? hprn t a h z  shall be held to he good is conclusive 
3s to the legis la t i~e  intention. I f  it  be said that those words refer 
to bonds taken from persons before the passing of the act who wcre 
in office a t  the making of the act, n~hich  pr i tna  fac ie  would be the 
proper construction, as statutes are not to be deemed retrospective 
but from necessity, the answer is that such an interpretation can- 
not be received, forasmuch as it would render t h o ~ e  words, "have been 
taken," altogether inoperative; for, as goon as the inconveniences were 
understood which would arise from the principle of Shirly 's  case, 
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tlle Legislature proceeded to provide a reinedy b -  enacting in 1542. 
ch. 61, "that whene~-er f h c r ~ c r f t r ~ ~ .  ailv instru~neilt shall Ire received 
under the sa~iction of a court of record, purportiiig to he a bond to 
the State for the perforiilance of any duty of any ofice, sucll instru- 
ment, notwithstanding any irregularity or any variance in 
the conditions or pelialt- from the pro~is ions  prescribed by (117) 
law, shall be valid, and may be put in suit for the benefit of 
any person injured." That act, therefore, covered eyer- case that  
might happen after ld42, in terms still more conclusire, if possible, 
than those of the act of 18-14. S o w ,  tlie office5 of slierifl', coroner, and 

annually. Consequently, there could uot be at tlle end of 1814 any 
person in either of those offices wlloqe bond had not been given under 
the act of 1842; and, therefore, tlle act of IS14 must have been directed 
solely to such bonds as had been given by such officers before 1844, and 
must be held to embrace thenl. There was no other occasion for the 
act but to embrace them 

Then we have the case in v-hich the obligors delivered their bond to a 
stranger, payable to tlie State, on the condition that  the delivery should 
be deemed absolute, and the instrument be their deed, if tlie State 
mould accept it,  with all illtentioil on their part that the instrument, if 
accepted, should coler a whole official term, as the same is, indeed, 
expressed in it, and in wllich the State has expressly accepted it,  
through the Legislature, with tlie same interltio~l plainly declared: 
I n  such a case we think it our bounden duty not to defeat tlie intention, 
but to give effect to it, upon the principle, u t  res  mag i s  caleat  quam 
l)ereat,  ~vhich can only be done by holding it to be the deed of the parties 
by relation a6 inctio.  C'oniequently, the judgment must he 

PER CURIARI. Rerersed. 

C i t e d :  S .  c. Icing, post., 205; S. c .  Reed, post.,  338; S. 1 . .  R e a d ,  28 
h'. C., 81;  S.  v. ~ V c ~ l I i n ~ ~ ,  29 X. C., 345; S. v. Jotzrs,  ib . ,  360; H a l l  1 % .  

H a r r i s ,  40 X. C., 306; ,9. r .  Bell, 61 N. C., 53;  B a r n e s  c .  L e ~ i s ,  73 
K. C., 140; T a b o r  1 . .  Tl'ard. 83 N. C., 204; C o m r s .  7.. S f a g r ~ i n ,  86 N. C., 
289; L o n d o n  c. R. R., 88 N. C., 391; -1fa!yo r .  S t t r t on ,  137 S. C., 678; 
X a s o ~ ~  7 % .  Ptephrris.  16Y S. ('.. 371: Prrrroft r .  T I a r d ~ s t y ,  169 N .  C., 
668. 
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(118) 
J O H S  D. C O L L I S S  v. T H O M A S  BENBURY. 

1. All waters which a re  actually navigable for sea vessels are  to be considered 
navigable waters under the laws of th is  State. 

2. No one can be entitled to a several fishery or the exclusive right of fishing 
in any navigable water unless such right be derived from an express 
grant by the sovereign power. or, perhaps, by such a length and kind of 
possession as  \?ill cause a presumption of such grant to arise. 

3. The mere cirtumstance of fishing the waters a t  any particular place. no 
matter for how long a time, raises no presumption of such a grant,  be- 
cause the person so fishing exerrises. pl'amn fatic ' .  only a right which 
belongs to him in common with all others. 

5. For the  purpose of presuming a grant of an exclusive right in an)  person, 
i t  should appear that all others have been kept out by him and his  
grantors, not only from fishing with a seine, but from fishing in any 
manner in the waters to-which he lays claim. 

6. I t  is not competent to examine a witness a s  to the meaning of a plain word 
in a contract, for that is a question of law determinable by the court. 

APPEAT, from CHOWAX Fall Term, 1844; S e t t l r ,  J. 
This was an action 011 the case brought by the plaintiff for the pur- 

pose of recovering damages which he alleged he had sustained by the 
interference of the defendaut with his seine whilst he mas elljoying 
his exclusive right of fishing in the waters of Albemarle Sound. The 
plaintiff proved and read in evidence a lease of an undivided half of 
the premises from Benbury, one of the defendants, to H. W. Collins. 
H e  then showed a conreyailce of the term from H. W. Collins to Josiah 
Collins, and a conveyance from Josiah Collins to the plaintiff. The 
plaintiff then called upo11 Joseph B. Skinner, who stated that in 1807 
he, in corinection with arlotl~er gentlen~an, established the first large 
fishery on the waters of Albemarle Sound; that  a t  the place which the 
plaintiff fished a small seine was employed in 1798, but was after that 

time discontinued; that in 1817 a company of gentlemen em- 
(119) employed a seine a t  the same place about 1,300 yards long, but 

which was small in comparison with the length of the seines 
now used on the waters of the Albemarle; that  a seine of about the 
same length was employed a t  this beach for several years in succession, 
but how marly he  could not state; that  for several years no person fished, 
with a seine, the waters opposite this beach, when another seine was 
hauled there;  but whether a seine had been regularly hauled a t  that  
place since, he could not state. The  witness further stated that he  had 
always understood that the owners of the land upon the Albemarle 
Sound had the exclusive right to fish the waters opposite the land, but 
he did not know whether they proceeded out, a t  right angles to the shore, 
to the channel or not ;  that many years ago a difficulty arose between 
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>ereral fi<lierliieii 011 the Chon-a11 R i ~ c r  about the right- of fiiliing, 
n hich n as adju-ted betweell tlicnl, but ill what n ;ty he did not state. 

Upon cross-exaiilinatioi~ X r .  S k i i ~ ~ i e r  statcd that accordi~ig to the 
usage by vliich the right of fiihiilg n a s  el~joyed on the M b e i i ~ a r l ~  
Sound, if the onner of any part of tlic land 011 the s o w ~ d  n i ~ l i e d  to 
establish a fishery, and he iound it new->ary to hi. illrerest to fiili 
va ter  oppositc tli? lands of the l~ext  proprietor, lie had a right to do so, 
l r o ~ i d e d  tlie fisliery nus  t l~en  establirlird and n;cd 1, wch proplietor. 
But if the onrler of the adjacent lands aftcr~vardq establislied a fishery 
0x1 his lands, thcn the onncr of the land liad the riplit to fi& the na ter  
opposite his lands, though tlie va ter  liad been before occupied by the 
seine of another person; that in the case of two fisheries established near 
the line d i ~ i d i n g  two tracts of land, each one of the111 had a right to 
shoot his seine into and fish the ~vater  oljposite tlie lands of the other 
nheaerer it became iwesqary to do so by reasoii of the current running 
u p  or do1r.11; tliat in the caw last iilcutioncd, nheu the c u r ~ i i t  was 
running do~vn, the owiler of the loner fishery would shoot liis seine 
into aud fiqh the water opposite the land of the onncr nest above; and, 
also, nhen the current v a s  running up the owner of the upper fishery 
n-ould shoot hls seine i ~ i t o  and fish the water opposite the land below; 
that until the owner of land lying on the Albeniarle Sound 
established a fishcry b- building the necessary hou~es ,  clearing (120)  
the water of stumps, logs, etc., and providing a seine, wcry  citi- 
zen of the State had a right to fish thc na ter  opposlte the land, and 
betnen the shore aud the channel; and after a fiqhery liad bee11 thus 
established, u-licnercr the onner ceased to fish it the citizelis of the 
State had a right to firh the ~vaters which had heell occupied by the 
seine. The witness was inquired of if he knew any custom regulating 
the rights of fishing xr.11ere two fisheries nere  so situated upon an iri- 
dented position of the sliore of the qound that each nould be obliged 
to occupy the same water in fishing the water opposite their respectire 
shore'. He said he did not know of any cnstom regulating the rights 
of fisliern~en mliose fisheries were so situated, as lie h e l v  of no fisheries 
so situated. I n  such a case he supposed they would hare  to come to 
some understanding. H e  further stated that many years ago, durinp a 
r e ry  dry summer, tlie waters of Lllhli iarle Sound at the Edenton bay 
mere so brackish that stock would not drink i t ;  that about 22 niiles 
below Edenton, on the ,Ilhernarle Sound, where hc was born, he knew 
the waters of the sound were quite brackish, and they then afforded 
an abundant supply of sea fish and oysters; but wlietlier the water at 
that point ebbed and flowed at regular intervals of time he did not 
know; that since his reeollcctioi~ sereral inlctq through which the water 
flowed from the sea into the somid had closrcl np. The plaintiff then 
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read to the nitiiess part of the lease fro111 Benbury to Collii~s, and 
which has been made a part of this case, and inquired of him whether 
the words in that lease do or do not include the privilege of using the 
the houses and the beach, and the exclusive right of fishing in the waters 
opposite the beach, and whether fishermen do not so understand them 
r.1. 1i t r rmini .  The defendant's counsel objected to the question, and 
his Hopor ruled that  the question was improper. 

Cullen Capehart proved that he was and had been a fisherinail for 
illany years upon the dlbernarle Sound; that his fishery was so situated 

that no seine would interfere with his, and that, as respects 
(121)  seines, he knew of 110 usage except that the owner of the land 

fished the water opposite his land; that many years ago he 
had some acquaintance n i th  the custom of fishing in the Cashie River;  
that on that r irer  the owners fished the waters opposite their lands, but 
when the current was r u ~ ~ n i n g  do~rn ,  as it sometimes did in that r irer  
with corlsiderable rapidity, then the fishermen would shoot their seines 
up the river, so as to draw them by the time the current would drift 
thein down to the place of landing; that in thus sllootiug them up, each 
would someti~nes go above the land line dividing the fisheries; that on 
one occasion he knew of a person who was about to establish a seine 
on Salnzon Creek, which is .a  narrow streain emptying into the Albe- 
inarle Sound, and that Mr. Tredwell, who owned the land opposite the 
shore, and who himself had a fishery already established where the 
fishery was about to be established, objected to it, and the business was 
abandoned. 

John H. Leary stated that he had been a fisherman on the Albemarle 
Sound for several years; that  one of his fisheries was just above a 
fishery owned by the defendant Benbury; that when the water was 
calm, and there was little or no current, both he and Benbury shot their 
seines in the water directly opposite their land;  but if the current was 
running up, he, the witness, would lay out his seine in  water opposite 
Benbury's land, and Benbury would lay out his seine below his landing; 
and so, when the current was running down, the witness would shoot 
his seine higher up the sound, and Benbury, whose fishery was below 
that of the witness, would shoot his seine up the sound and opposite the 
land of the witness. His  testimony as to the time when Sandy Point 
fishery was established, and the years for which it has been occupied 
as a fishery, was the same with that  given by Joseph B. Skinner. 

The witness further stated that  he had no doubt that  the establish- 
ment of the fishery by the defendant injured the value of the fishery at  
which the plaintiff fished, as the establishing a fishery just below 

another must in all cases have the effect to divert the fish in 
(122)  greater or less quantities from the fishery next above i t ;  that 
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there n as a fiqherr still lox~er tlon 11 than the fiqher- occupied by the 
defendant, nhich n a s  e.tablislicd by Mr.  H. IT. Collinq n l ~ i l i t  lie 
occupied tlie fishery of the l~laintiff, n llicll thc  vitileqi thought ill- 
jured the S a u d -  Poiiit fiblicr,~ ; tliat it \ \ a -  usual for persons onuing 
land on the waters of the Allhelnarle to fiqli the na ter  opposite thcir 
land;  that he knew of iio particular cuqtoin regulating thc rights of 
fishing nliere froill rhc iildclitrd tor111 of the &ole each oilc nould 
necessarily. ill fishing the na tcr  ol~positc his Inlid. bc obliged to fi-11 
the same n uter. 

The nitncsse. all  pro^ ed tliat nllcw a1 fisliel n as c,tabli4led oil the 
qhore of the ,llbeillarle Sound tlie 7 alne o i  the lalid n a s  glmrly 111- 
creased; tliat tlie fishing beachcs nhcu r e l i t~d  out jieldcd large rents 
to thelr onners, and ncre  ralucd a t  high price. upo11 the tax list. One 
of the vitl~esses purclia~eti a f ami  on the AIlbenlarle Sound for $22.000. 
upon nhich there I\ as a fishery, and he stated he n ould not hare  g i ~  en 

r 7 more than half that sum if it  were not for tlie fisher-. l l le  uitiieqs also 
stated that in collsequelice of the facllity of shipping produce, all the 
lands on the ,Ube~iiarle Sound vere  inore I alnxble tlian land3 of the 
same fertility at a dirtailce from the ~ o ~ i n d .  Exum S e ~ v b y  proTed 
that he had nlade a surwy of the beaches occupied by the partles to 
this suit, and stated that if Collins' seine TTaq to be laid out in the most 
direct course for the elmme1 of the souid it ~ o u l d  not occupy the 
water xhich  the defendant fished n i t h  his  seine, but that in laring i t  
out in this direction it would reach, and probably cros.. a sandbar, and 
that they would take Very few fish; that fronl the form of the shore of 
tlie Sound where these tno  fisheries were, it  n a s  impossible for thrill 
to shoot their sciiles at right angles with their beaches ~vitliont intersect- 
ing before they reached the channel of the sound; that the shore of the 
sound upon which the fisheries were established was tun ed, and that  
the water fished b~ the plaintiff lay opposite the defendant's land, as 
did the va ter  fished by the defendant lay opposite the plaintiff's land. 

The e~ idence  proved tliat the plaintiff laid out his seine in 
the same direction in nhich the seines uwd at that fishery had (123) 
been laid out by the perqoils nlio had oc.cnpied the same fishery 
pre~ious ly ,  except that the plaintiff had increased the length of the 
seine a t  that place to 1,800 vards, and that the fishery occupied by the 
plaintiff bad been occupied by Benbury iinmediately before his lease 
to H. T. Collins. The evidence proved that the defendant soinetimes 
shot his seine in a portion of the water nhich the plaintiff fished, and 
that the plaintiff was thereby hindered in laying out and hauling in 
his seine. whereby his number of hauls were lessened. There was no 
evidence that the defendant occupied the vxter  for any other purpose 
than that  of fishing, or that he interfered \\it11 the plaintiff15 seine 
when it was in the ater. 

9 3 
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The plaintiff's coulisel here closed the case, and a inotioil of nonsuit 
\\as submitted. I t  was insisted on the part of the plaintiff: 

1. That though the waters of the Albemarle Sound have sufficient 
depth to float sea vessels, yet i t  is not navigable in the coinmon-!an. 
sense of that  term. 

2. That as the defendaut leased the fishery to the plaintiff, he ha, 
no right to diminish the value of it by his own acts. 

3. That there was evidence to be left to the jury from which they 
might infer a legislative grant. 

4. That the evidence of Messrs. Skinner, Capehart, and Leary should 
be left to the jury as tending to show the unirersal usage of the fisher- 
nlen upon the waters of the Albemarle Sound, and that such uni~*ersal 
usage has the force of law. 

His  Honor expressed an  opinion against the plaintiff upon the ques- 
tions raised; whereupon the plaintiff submitted to a nonsuit, and judg- 
ment was rendered in favor of the defendant, from which the plaintiff 
appealed to the Supreme Court. 

Cadger  and I i i n n e y  for p l a i n t i f .  
&1. X o o r e  and  1recl"ell for defendant .  

R ~ F F I N ,  C. J. This case, which was before the Court at  
(124) December Term, 1842, Collins c. Benhzrry, 25 X. C., 277, has 

been brought up  again, with soine additional facts which came out on a 
second trial. But they do not seem to vary the case materially. 

I t  was not cornpetent to examine a witness as to the meaning of a 
plain word in the contract; for that is a question of law determinable 
by the court. 

There are no sufficient grounds for the presumption of a grant by 
either the executire offirers of Government or by the Legislature; even 
if one could be presumed under any circumstances. To say nothing 
more, the present plaintiff has much enlarged his seine, so that his use 
and that of his grantors is not the same. But there really has been 
no continued and exclusive use of the fishery, as claimed by the plaintiff. 
H e  and those under whom he claims fished the waters at this place, it 
is true. But in  so doing they only exercised a right which, prima facie, 
belonged to them in common with all other citizens; and their fishing 
is referable to that right, and cannot, of itself, be a groui~d for pre- 
suming an exclusive right. To this latter purpose it is necessary it 
should appear that all other persons have been kept out by the plaintiff 
and his grantors, not only from fishing with seines, but fishing in  any 
inant~er in the waters to which the plaintiff lays claim. I n  that respect 
the case is not made out at  all. I t  appears that i t  has been the common 
habit of those who chose to fish in  any waters of the dlbemarle Sound 
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hefore R -cine ground nas  c l ~ a r e d  :d ('a fi-liery established," as it is 
called, by the on-11er of the beach; and it ha% ile\ er been thought tliat 
such fi*hiiig n a s  ail u su rpa t io~~ .  S o n ,  the on-llcr of a seleral fisher- 
lias t l l ~  p r o p , t y  ill the f i 4 .  a i d  may 11laintai11 t r e \ p s s  for taking 
tlie~ii. Stllltlz I .  I<rttrp, 2 Salk., 637. yet it doe- not appear that any 
one a>  e l  er sued by ally on ller of hi% land for catchii~g fish there, nor. 
indeed. that such an actio~i n a s  ever brought hy ally o n m r  of land 011 

dlbeiiial*le Somid, either before or after lie begaii to fish the \raters to 
Tvhicli lii. laiid nas adjacent. The fact seelliq to be ~ i o t h i ~ ~ g  more than 
tliat thei~e has bee11 ,ollie k i ~ i d  of uiiderstaiidiiig aliiolig co~itiguons ripa- 
ria11 proprietors, for their ow11 coiireliience, how they could and 
TI-ould exercise the right of fisliii~g to the greatest advautage (125) 
of, a i d  with the least likelihood of i ~ i t e r f e r i ~ ~ g  n-ith, each other. 
But the iiiterfereiice ~vliich they colltemplated n a s  uot ail interfere~ice 
~ r i t h  a right, nliich one of theill had as all exclusire right against all 
the ~ o r l d ,  but o~ i ly  all i~iterferelice with his practical operations in 
the exerci-e of the public right of fishing ill this great ~vater .  The rest 
of the con~~i i~u i i ty  has had very little to say or do in the matter, because. 
as  they had no beach, t l ie-  could fish to little profit, and did not fish to 
the detriuient of tlie riparian owner to ally serious extent. But it is 
clear that the public at large ha re  not yielded up the sound to the 
owners of the shore. The uiiirersal custoili of fishing in any part of 
the sound before the onner of tlie adjacent shore had there cleared out 
fislii~ig ground, and doing so .~r ithout a single action being brought, dem- 
oilstrates that e r e r y h d y  considered the right of such olmer to the land 
to be stopped at tlie nater's edge; and tlie forbearance, after the estab- 
lishment of such fishery, to disturb the operations during the fishiiig 
qeason is thus shown to Isc nlerely the deference of one neighbor to the 
conr enience and greater interest of another; for  it is impossible that 
any one could think that one n-ho did not, as owner of the adjoiiliiig 
land, also o w ~ i  the land corered by the water, and, consequently, h a ~ e  
the right at all times to cxclude persons from fishing nithill his waters. 
could, long after his graut for the shore, cccq~r~re  the riglit to tlie land 
corered by the aa ter ,  or the right of fishing there, by nierely clearing 
out a hottor11 for the illore speedy and secure f i s l~ i~ig  by a seine to bc 
hauled up to his own beach. Such a mode of acquiring a several fishery 
is norel and u~itenable. The case, therefore, is, as it was before, de- 
pendei~t upon the question nlietlier the plaintiff is the otiner of the 
lalid over which he hauls his seine, by T irtue of his property in the 
shore adjoining. 

That  is the propositioil laid down ill the case before, and we eudear- 
ored to show that the plaintiff was not such owner, because both the 
common lam forbade the grant of property in laiid covered by a stream 
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(126) of water which in that law was c a l l d  navigable, and the 
statutes of this State, in like manner, forbid a grant of land 

covered by water which ill those statutea is del~oininated navigable, 
and because Albeillarle Sound must c e r t a i i ~ l ~  be deemed navigable in 
the sense of either the one or the other of thosc laws, if not of both of 
them. I t  has been argued that the court reasoned illogically by treating 
things essentially different as liaving thc salnr illciderits inerely because 
they have the salne name, though the llalne has differei~t sigiiifications. 
But that  is a misappreheilsion of the wrgnlliellt on which the judgr~en t  
rests. I t  did not turn on the force alld effect of the terln "i~arigable" 
d o n e  and standing by itself; but upon the fact that  a t  coillinoii law the 
l u u !  covered by navigable water, that iq to say, an arm of the sea, or 
N river i n  which there is a flow and ebb of the tide, t o u l d  no t  be 
grunted,  and that  by the statute law of Sort11 Carolina t he  sume rule 
was ~ n n c t e d  in respect to streams that were actually navigable by sea 
vessels, though they might not hare  a tide. I n  other words, our judg- 
~ n e n t  was giren and plainly expressed to be giren because, to constitute 
a several fishery, there  m u s t  br r ight  of soil, and that  no person has in 
Albemarle Soulld. There are rights of fishery without a right of soil. 
There is a right of fishery upon the high seas; but that is public, and 
belongs equally to all nations, and can be granted or restrained by no 
one in particular. There is also the right of fishing ill narigable waters 
within the jurisdiction of a particular nation;  and this right is prima 
frrtir puMic and c o ~ n n ~ o n  to all people of that  nation. But it seems 
that in England exclusive rights of fishery (merely, and without the 
right of soil) might be granted in  such waters by tht, king a t  one 
time; but it is said, not since Magna Carta. Duke of Sornrrset 2. .  

Fogwelt,  5 Barn. and Cres., 875. But the right of several fishery, not 
derived by a special grant from the crown as above, or by prem-iption 
(which supposes a grant ) ,  cannot exist independently of the right of 
<oil. I t  was for t h a t  reason that  a t  common law there could not be a 
~ r r e r a l  fishery in a navigable stream. 

Lord Male makes the right of fishing t h e  consequence of 
( 1 2 7 )  "the propriety of the soil," and Coke and Blackstone agree 

therewith. This plaintiff does not show a grant either for the 
fishery by itself or for the land over which he fishes. H e  shows only a 
grant  for the land up to the water's edge, as  we must take it. Now, 
if there be a tide in the sound, the grant confessedly cannot be carried 
into the water beyond the special butts and bounds mentioned in the 
grant. That  there is a tide f r o n ~  the sea into the sound and back is  
extremely probable, nay, mathematically speaking, is certain, upon the 
evidence of the respectable gentleinan who n7as called by the plaintiff 
to testify on this point. H e  proves the water to hare  been salt a t  Eden- 
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toll, and that  at  a sllort d i s ta i~cr  bclon., n i t h i n  his ~ l i e i ~ i o r j ,  it ma.; corn- 
11ioi11y oo. Though not 0l.dill~1.11y 1)ercq)tible to a coi11111oli o b s e r ~ e r .  i t  
is  uiiquestioi~ablc that  t1io.r 11iu~t  h a \ e  been the efiects of sollie t ide ;  
a n d  ally is suficieut \r i th in the rulc of tlie ~o i i i i~ io i i  law. Tide is  the 
ehb and  flow of the *ea ; t l ie i~,  ab high a s  salt n ater  is  found, so high 
t h e  tidc, the flow of n a t e r  fro111 tlie sea, ascei~di .  I t  could get there 
ill 110 other  way but fro111 the sea. Illdecd, we knon that  although the 
rise of the n a t r r  011 the  bars of our illlets is c o ~ i ~ p a r a t i ~ e l y  i i i ~ ~ c l i  less 
tlian i n  niaiiy other l ) a r t ~  of the glob?. gct there is  a regular a l t e r i~a-  
tion of liigii a n d  low n a t e r  a t  a l l  of the~i i ,  ~ a r y i l ~ g  at  differelit inlet<. 
T h a t  water,  by  tlie la\\  of imture vliich makes i t  seek i t s  l e d ,  will 
pursue i ts  intcrior course u ~ ~ t i l  i t  meets n i t h  l and  of ail clevatioii 
greater  t h a i ~  i ts  on11 at  crossing the bar. I t s  f l o ~  t l i roupl~  narrow and 
shallow illlets illay not a1na.q or  generally be ob~iou. ,  becauqe, before 
i t  resches i ts  final o b s t r u c t i o ~ ~ ,  it luay be, xiid, i t  seelily is i i~erged fro111 
obserration i n  the coiitrary curreuts ill these i u ~ i ~ ~ e r ~ s e  masses of waters 
produced by ni i lds  and  large quailtities of n a t e r  discharged by long 
rivers wi th  considerable (levelit. 13nt the fact  tliat tlie salt n a t e r  froin 
the  ocean so~iietinies reaches Edeuton,  without ail eastern storni, shows 
l~~athei l ia t ical ly  that  tha t  point is not above, but is belon, the l e ~ e l  of 
t h e  rise of tide at  the bar  o r r r  which the n a t e r s  of the ocean and of 
the  sound interniil~gle. W e  say this is  sufficient within the rule 
of the co~iirnon law, nliicli only reqnires a regular ebb and flow (128)  
of tide, without distingnishing betxveen the greatfr  o r  lesq rise; 
a s  of 100 feet i11 the B a y  of Fundy ,  2.5 or  30 a t  Bristol,  or of 1 to 6 
oxer the bars  of S o r t h  Carolina, or any  lr-s rise a ~ l d  fall. B u t  we do 
not deem i t  i inportant to insist on tha t  point, because the s tatute  of 
this  S ta te  ellacts ( ( that  the water  shall for111 one side of the wrrey,"  
n h e n  a n  en t ry  is i i ~ a d e  on a navigable n a t e r ;  and, tlierefore, the same 
effect fol lox~s as  to the r ight  of soil, as  if the sound were ilarigable ill  

the  sense of the  coii111101i law, provided it  be such a n a t e r  as  is called 
narigable in  tlie qtatute. Tha t  it is narigable, as  that  term v a s  used by 
t h e  Legislature, is beyond doubt ;  fo r  if i t  be not, then, as  was asked i n  
~ T ~ ~ S O T L  I - ,  Forbes, 1 3  S. C., 30, what navigable waters h a r e  n e  n l ~ i ~ h  
t h e  Legislature could h a r e  m e a n t ?  T h e  act prohibits the  entry and 
survey of the land corered b -  the  sound;  and  if i t  cannot be included 
i n  the s u r l e y  a n d  espresslr  granted, i t  must follow tha t  i t  will not 1)ass 
a s  a n  incident to the ownership of the  adjacent soil. Thewfore,  i t  is  not 
t h e  court tha t  has  t ransferred to  waters in a h i c h  there is  110 tide a 
quality o r  incident tliat a t  coilnnon law 0111,~ attached to waters i n  which 
there is  a t ide ;  but it  is  the  s tatute  itself n h i c h  affixes to the waters 
n h i c h  i t  dee111s navigable, and the  land covered by them, the quality 
of not being grantable  as  p r i ra tc  property. R u t  i t  was said a t  t h e  bar  
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t h a t  the  Legislature only meant  by  thiq proris ion to prevent a n  en t ry  
of l and  covered by  such a water,  by  itself, a n d  not to interfere  with the  
principle t h a t  t h e  owner of t h e  adjoining land  goes to  t h e  thread of a 
s t ream i n  which there is  no tide. B u t  tha t  i s  clearly ~ ~ r o i ~ g ;  fo r  the  
r e r r  subject of the  enactment is  t h e  sur rey  of l and  lying on navigable 
streams and  "running back f r o m  the water," a n d  Il'ilson I:. Forbes, 
supra,  was  tha t  of a sur rey  of a t rac t  of l and  which called f o r  a n a r -  
igable creek as  a boundar$, arid f o r  t h a t  reason i t  was  held tha t  t h e  
l and  stopped a t  the  water's edge, o r  did not  go to the  thread of the  
stream. 

Whether, then, Albeniarle Sound  have o r  h a r e  not  a regular  tide, o r  
whether we be guided by t h e  rule of t h e  common lam o r  by t h e  

(129)  injunction of t h e  Legislature, we must  say t h a t  there is  no 
exclusive property i n  t h a t  great  water,  o r  i n  t h e  l and  under i t ;  

and, therefore, tha t  the  plaintiff cannot recorer,  a n d  t h e  judgment 
lllust be 

PER CURIAX. Affirmed. 

Cited: Fagan, v. ilrmistetlcl, 3 3  S. C., 434;  Lezcis I:. Keeling, 46 
K. C., 306;  S.  v. Dibble, 49 N. C., 1 1 0 ;  S.  c .  Glen, 52 N. C., 325;  
i%,inner v. Hettr ick,  73 N. C., 58 ;  Het t r i ck  .c. Page ,  82 N. C., 68 ;  S. c. 
Bawn, 128 N. C., 605; L a n d  C'o. v .  Hotel,  132 S. C., 535. 

DEN 0 s  D ~ a r .  O F  E. V. KELLY ET AL. v. JANE CRAIG. 

1. The mere delivery by a clerk to a sheriff of a book purporting to be a tax 
list, unauthenticated by the official certificate of the clerk. is  not com- 
petent evidence that such was the tax list. 

2. Where the clerk's office had been burnt and the records destroyed, and it 
was proposed to establish the assessment of a particular lot for a 
certain year, and the sheriff was offered to prove that he had seen 
either in the clerk's office the original list or in  his predecessor's hands 
an authenticated copy of the tax list, and to show its contents, i t  not 
appearing that the latter was lost or destroyed: Held. that the evi- 
dence was incompetent, and could not be left to the jury. 

3. I t  is  always a question of law whether the best evidence in  the party's 
power and of which the nature of the case admits has been produced. 

4. It is  essential to the validity of a sale for taxes that the sheriff shall have 
returned to the county court, a t  its term next preceding the sale, a 
list of the lands on which the taxes are unpaid, and which he purposes 
to  sell, with the names of the owners, if known. etc., as  required by law. 
The statute is not merely directory, but a sale made without complying 
with its provisions is  void. 
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APPEAL from SET\- R.IUOVFR Special Term in January,  1844; 
Jlanly, J .  

Ej~ctr tz~nt  for one-fourth part of a lot of ground, S o .  231, in the 
town of Wilmington, which 1%-as sold by the sheriff in Septem- 
ber, 1838, for the tax due thereon for 1836, as the property of (130) 
one Sneed, and unlisted in 1836. The lesqor of the plaintiff 
became the purchaser hy agreeing to pay the double tax dernai~ded bv 
tlle sheriff for one-fourth par t  of the lot, arid they had i t  duly laid off 
by the s u r ~ e y o r  and a plat made, and took a deed from the sheriff. 

To ~ I I O T T  that the land n a r  liable to a double tax because it v a s  not 
listed for taxation in 1836, tlie sheriff produced a book which he swore 
had been delirered to hi111 bg tlie celrk of tlle county court of Nen- 
Hanover as tlie copy of the tax lists returned to the court, on mhicll 
he was to collect the taxes for that year. To that book the counsel for 
the defendant objected, because it 11-as not autheticated as a copy of 
the tax list by a certificate of the clerk thereon or otherwise. But  the 
court admitted i t ;  and upon inspection it appeared that lot S o .  231 was 
not contained in the copy furnished by the clerk, as  stated by the 
sheriff, but had been entercd in ailother part of the book by the sheriff 
hiinself, as propertg not listed by the owner, and liable to double tax. 

The  plaintiff, as proof of the amount of tax due on the lot for 1836, 
offered the sheriff to prove that  in 1837 he saw, either in the county court 
clerk's office an  original tax list for 1835 or in the hands of his own pre- 
decessor a paper purporting to be a copy of that tax list made out by tlle 
clerk of the county court, i n  which the lot No. 231 was listed by Sneed, 
but that he was not certain whether it was the one or the other of those 
papers which he saw and from ~ ~ h i e h  he ascertained a t  what ralue the 
lot had been assesed for 1835. I t  further appeared that  the clerk' office 
had been burned in 1540, and that the original tax list of the year 1833 
had not been since seen. The  defendant then objected that the witness 
ought not to be allowed to state the contents of the paper which he had 
seen, j s  he was urlcertairi where he had seen i t  or what paper it was. 
Nevertheless, the court permitted the witness to gire the eridnce, and ill 
the instructions to tlle jury the court directed them that they must be 
satisfied that  tlie document of nliich the ~vitness spoke was the 
list of taxable propertg for 1833 ; otherwise, they should disregard (131) 
i t  altogether; but if they were so satisfied, it  was immaterial 
whether that  document r a s  an original list returned by the justice of the 
peace or the record thereof by the clerk, or a n  official cop -  thereof, as 
either was sufficient for this purpose. 

The defendant then mored the court to instruct the jury that the plain- 
tiff could not recover, because the sheriff did not return to the count-  
court, before the sale, this lot as property upon which the tax mas un- 
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paid, and mhich he proposed to sell for  the tax. But the court held 
that  such a return was not necessary to the validity of the sale, and 
refused the instruction. . 

X a n y  other points were raised at the trial which it is unnecessary to 
state, as the opinion of the Supreme Court does not turn on them. The 
jury founcl for the plaintiff, and from the judgment the defendant 
appealed. 

Strange and Il'arren W i n d o w  for p la in t i f .  
S o  counsel for defendant. 

K ~ F F I S ,  C. J. The Court is of opinion that the objectiou to the 
admissibility of the paper said to be a copy of the tax list for  1836 
ought to have been sustained. I t  was not sufficiently authenticated. 
I t  was not a sworn copy, as the sheriff did not pretend to ha re  compared 
it with the o r i g i l d ,  nor was the clerk called to that  point. Indeed, i t  
may be doubted ~vhether an authentication in that way would suffice, 
and whether it must be by the certificate of the clerk on the transcript, 
attested by his signature, as in other transcripts of records; for, as  has 
been said several times, the tax list is the warrant of the sheriff to 
collect taxes. Slade v. Governor, 14 S. C., 365. The list ought to be so 
authenticated as not only to satisfy the sheriff that  it  is a copy of the 
original, but also appear, upon inspection, to  the citizens to be official 
evidence of their liability. I t  is true, they may ascertain their liability 
by going to the clerk's office; but that  was not intended by the Legisla- 

ture, as i t  is  inconvenient and expensive; i t  was meant that when 
(132) the tax is demanded the sheriff should show by a documelit, pur- 

porting to be authentic and to be a copy of the recorded list, on 
what property the tax is laid and the amount of it. Hence, the clerk is  re- 
quired to record in alphabetical order the annual returns, and, by the acts 
of 1819 and 1822, Rev. Stat., ch. 102, see. 41, to deliver to the  sheriff a 
fa i r  arid accurate copy of the returns in alphabetical order, designating 
in such copy the separate amount of taxes accruing from each species of 
property, and extending the aggregate amount due from each individ- 
ual. I t  would seem, of necessity, that  a mere copy of the list, not pur- 
porting to state what it is nor whence i t  conies, nor by whom made, 
would not answer the purposes intended by the Legislature, but that  the 
nature of the document should be stated under the hand of the clerk, a t  
least. But, a t  all events, i t  was insufficient here, as it was not authenti- 
cated either by the certificate of the clerk or by the oath of a witness, 
as a copy; nothing more appearing, but that the clerk delirered the book 
to the sheriff and said i t  was a copy. 

We likewise think the Superior Court erred in letting the testimony 
of the sheriff go to the jury to establish the coiltents of the tax list of 
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1839, and that the error \\as not corrected by tlie instructions gireii to 
the jury upon the point. The question i q  not on the suficieiq- of eri-  
dence. but on the compete~icy of secondary erideiice as to tlle  content^ 

of a xvritten docuiilent, and is to be decided exclusively by tlle court. By 
the act of 1791, R ~ T .  Stat., ch. 102, see. 4.5, the sheriff is to collect tlie 
public tax from erery person, whether iileiltiolled in tlie tax list fur- 
nished by tlie clerk or iiot; and one nllo has iiot given in his property 
is iiiade liable to pay double the tax he would hare  been liable for if his 
property liad been given ill at the proper time; and if any dispute should 
arise as to the aiiiou~lt of tlie tax for which ally persoil may be thus liable. 
"the papers and tlie records in the clerk's ofice shall be held and deemed 
sufficient authority on the part of the sheriff to entitle him to distrain, 
provided the party hat11 n ithill the two years precedilig given in a list 
of his taxable property." By the saiiie act, and by that of 1819, 
the sheriff may also have tlie land valued by a freeholder; but it (133) 
is not material to consider that, as nothing of the kind was dolie 
here. I t  was, therefore, illdisperisable to prove the a~sessment on the 
lot in 1535; and the question is whether ellough v a s  sho~rn  to let in 
parol evidence of the contents of the tax list of that year. Sow,  it i- 
irlcunibent on one who nishes to be let into such eridence to show af- 
firmatively, and not dubiously or as a conjecture of the ~i-itness, that  
the documelit itself is destroyed; for if it  be in existence and not sup- 
pressed by the opposite party, the paper itself must be produced, and 
the h ant of i t  cailiiot be supplied. I t  is obrious that if the ~ i t n e s s  is 
entirely uncertain whether the docunierlt whicli he saw, and of which 
he is offered to prore tlle contents, was a certain paper which has been 
destroyed, or xvas a certain other paper which has not bee11 destroyed, 
he  fails to establish tlie rery sr~bstrut~ctrl  on nliicli the admissibility of 
the par01 proof depends, namely, the loss or destructioil of the instru- 
meiit. I t  ~iyill not do to refer that question to tlle jury, for the lan- 
requires the court to decide on the conlpetency of tlie eridence, lest tlie 
jury d ~ o u l d  be misled by a tale too easily fabricated to be entitled 
ratiotiall>- to the coilfideiice necessary to found a judicial decision. I t  
is  always a questioii of law whether the best evidence in the party's 
power and of which the nature of tlie case adillits has been produced. 
and inferior evidence is not admirsible. I f ,  in this case, tlle sheriff'> 
copy of thp tax list had been offered, it ~vould have bee11 competelit, a3 
there was suficieiit proof of the destructioil of tlie original. So, if it 
had appeared that the qlieriff's copy had also beell lost, the11 the parol 
evidence might hare  been given, since the paper the contents of which 
were proved v a s  certainly lost, whether it was that in tlie clerk's oftice 
o r  that in the sheriff's office. But as the sheriff's copy is yet in exist- 
ence, for anytliing we see to the contrary, and that might hare been the 
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paper which the sheriff saw in 1837, he could not speak of its contents, 
because they would best appear from the paper itself. 

The ~iext objection the court thinks still more fatal to the plaintiff's 
title, since it is our opinion that the court ought to have giren 

(134) the instruction prayed by the defendant. The act of 1819, Rev. 
Stat., ch. 102, see. 52, requires that the sheriff shall, at the tern1 

of the county court next preceding the day of sale of land for taxes, 
return a list of the land up011 which the taxes are unpaid and which he 
proposes to sell for taxes, therein mentioning the owners of each parcel, 
and if the owner be unknown, the name of the last reputed owner, and the 
amount of the tax due thereon; and that the list shall be read aloud ill 
open court, recorded by the clerk upon the ~ninutes of the court, and that 
a copy shall be set up by the clerk during the term, ill the courtroom. I t  
seenis to us that this provision is not merely directory, but that it is to be 
observed by the sheriff as a part of his duty; and as far  as making of 
the return and having it recorded, it is essential to his authority to sell 
the land. I t  was known that notice by advertisement was a very un- 
certain method of informing the owner, and especially of unlisted prop- 
erty, that his land was to be sold; and, nloreover, that on account of 
the difficulty of a purchaser proring due advertisement at remote 
periods, and of the necessity, nevertheless, of supporting fair purchases, 
the courts had held that sales made without advertisement and without 
the knowledge of the owner should stand, notwithstanding the prejudice 
that might arise to the owner. The intention of the act of 1819 was 
to provide a more certain or probable notice to the owner of the in- 
tended sale of his land, and of the reason therefor, by requiring it to 
be given in open court at the term next preceding the sale, and to be 
recorded, so that the rumor thereof, at  least, might reach him, and 
that, upon investigation, he might find at  a known place a permanent 
and certain evidence of the truth of the matter. So, too, the bidders 
cannot be deceired by any false representations, as they can respecting 
advertisements in the country or in a newspaper, as the evidence is of 
record and a t  home, and if they choose to look they must know whether 
the sheriff has done his duty by the owner or not. I f  he has not, his 
sale ought not to pass the title, more than if it were by private con- 
tract, or was not made a t  the courthouse, or on a wrong day of the week; 

in all which cases the wrongful conduct of the officer must be 
(135) known to the bidder, and, therefore, the purchase ought not 

to stand. Xordeca i  1 % .  Speight ,  14 N. C., 428. Indeed, the 
proceeding directed by the act of 1819 is very much in the nature of a 
judgment; and a purchaser can as readily search for and find one of 
record as the other, and, therefore, there is as little reason to dispense 
~v i th  the one as with the other. The Legislature meant to give the citi- 
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zeiis all effertual l)rotcctioll ngai~l.t sur1)risc in  the sale of their l a d  
for  rase-, hut. a t  the  ml1e t i i i~e,  to do Y O  without exposing bidders to  
tlie d a l ~ g e r  of 1)ayinp their  i1i011~y mid not gettiug the benefit of their 
purchases, ~ ) r o r i d r d  they nould  tnkc the  reasonable and not i~icoiivenieiit 
lmxautiori of avai l ing theiliicl\ e, of the  ruealis liere provided for  i~iforiil-  
ing t l l e i~ i se l~ea  uhet l icr  the & r ~ f f  liad a right to sell o r  not. S o  persoil 
can be hur t  by t h i i  c o ~ i + t ~ . u c t i o i ~  but one n h o  ni l l ful ly   keep^ his eJe3 
<hut a g a i ~ ~ s t  the light the lan. .upplieb to llilu. X e  think the sale to tlie 
l e w r s  of thc p l a i ~ ~ t i f f  nas ,  therefore, radically defective, mid p w e d  
110 title. 

PLE C I RIAX. T'eniw de  nolo. 

(136) 
CHRISSEY BROWN v. JOHX S. BROWN. E x ~ c r  IOR.  ETC. 

1. Though it is otherwise in England, yet by cur statute any testamentary 
provision for a wife in either real or personal property excludes her 
from any other share of her husband's estate of either kind, unless she 
dissent from the will in the manner and within the period pointed out 
by the statute and thereby elect to take according to her legal rights, 
independent of the will. 

2. This case happened before the act of 1835, ch. 10,  but that act refers only to 
the case of personal estate, giving the widow the same share of a resi- 
due of personal estate as if the husband had died intestate, but has no 
provision a s  to real estate. 

, ~ P P E A L  froill PITT Fall Term, 1844;  ('cdd!cell, J .  
T h e  case was heard upoil the  pleadil~gs, aiid accaordi~ig to  theill the 

case i s  th i s :  Benjamin  B r o m  died ill September, 1822, having made 
his  will  i n  October, 1821, and therein prorided for  his wife  by gifts of 
both real  a n d  personal property, and appointed the defendant executor. 
I n  November, 1822, t h e  defeildant prorcd the will, aiid delivered to the  
plaintiff and  other  specified legatees their  legacies. Tlie will contaitied 
110 residuary clause, and there n a s  a considerable surplus of p e r s o n a l t ~  
not  disposed of, which the executor then dir ided among tlie children of 
t h e  testator as  h i s  nest  of kin. 

I n  jXarc11, 1844, t h e  plaintiff, who is the  t e ~ t a t o r ' ~  widow, instituted, 
mlder the statute, the present suit aga i i~s t  the executor by petition i n  
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the Superior Court, and therein clainls a child's part  of the surplus. 
The answer insists that the plaintiff was never entitled to a share thereof, 
and, if she had been, that she is now barred by her laches ill not sooner 
claiming it. 

On the hearing the Superior Court dismissed the petition, and the 
plaintiff appealed. 

(137) J .  H. B r y a n  and Iliggs for plrrintifs.  
Mordecai  for defendant .  

REFFIX, C. J. According to the rule as  fi~lally established it1 P i c k ~ r -  
i n g  c .  S t a w ~ f o r d ,  2 Ves., J r . ,  272, 581, and 3 Ves., 332, 493, the plaintiff 
would be entitled to a decree in Endand .  I t  is there settled that  a testa- - 
~nen ta ry  provision in lieu of thirds of the testator's real and personal 
estate does not exclude the widow from a share of the surplus undisposed 
of, or  that tunis out not to have beeell effectually disposed of, but that  
she shall hare  the same share thereof as if the husbaiid had died intea- 
tate. But the rule does not prevail in this State. The Court has not 
dissented from the rule, as one arising out of the general equitable doc- 
tr ine of election, applied to persons claiming under the statute of dis- 
tributions. But the hgis lafure ,  in the act of 1784 and 1791, have 
enacted a different rule of election. I t  is unnecessary to go through 
their provisions in detail, because it has already been distinctly and 
repeatedly held that they clearly import that  any testamentary pro- 
vision for a wife in  either real or  personal property excludes her from 
any other share of her husband's estate of either kind, unless she dissent 
from the will in the manner and within the period pointed out by the 
statute, and thereby elect to take according to her legal rights, inde- 
l~endent of the will. I n  Cracen  1%.  P r a w n ,  17 N .  C.. 338. it was so held 
ill respect of dower, where the in the will was entirely of per- 
sonalty. I n  Redmond  c. Coffin, 17 X. C., 437, the widow took both land 
and chattels under the will, in which there was a disposition of certain 
slaves of the residue of the estate, which was illegal and ineffectual; and 
it was held, as to them, that  there was a resulting trust for the next of 
kin, excluding the widow. I n  Ford  c .  Tl'hidbep, 21 S. C., 16, there was 

a gift to the wife of certain personalty, and also a piece of land 
(138) for two years, and then a further gift of $1,000 in lieu of dower; 

and there were also legacies to two (out of six) of the testator's 
children, expressed to be in satisfaction of all their portions of the tes- 
tator's estate, and there was a residue of personalty not disposed of. 
We decided that  the two children, notwithstanding the words of exclu- 
sion, were entitled equally with the other four to the surplus, inasmuch 
a s  the law gave it to them unless the testator gave it to some one else. 
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B u t  at  the saine t ime vt' held that ,  notv i t h s a n d i ~ ~ g  the will o d y  meii- 
t ioned tha t  the  ~ i f e ' s  d o n e r  was satiyfied tlierehy, she could not claim 
a n y  par t  of the residl~c,  because the s tatute  shut her out unless she would 
dissent. These adjudicatioiis a re  coilclusi\e, the inore especially as  they 
a r e  sanctioned by a just inference f rom the  subsequent action of t h e  
Legislature. 111 the  next hes.jio11 a f te r  the decision of F'01.d c. l l T h i d h e  
i t  mas enacted tha t  wlienerer a testator shall l e a ~ e  a residue of persona! 
estate undisposed of ill hi.; will, a n d  A a l l  leave a widon-, she shall be 
entitled t o  the  same share of tlie residue as  if the husband had  died witll- 
out  l e a ~ i i i g  a ui l l .  Tliis act, 1.533, ch. 10, purport3 to change the law 
i n  respect t o  t h e  perso i~a l  estate, a i d  to  tha t  oiily. Con-equently it leaves 
the  rule  enacted ill the  pre'riouq statutcs of 'S4 a ~ i d  '81 ill ful l  force ,is 
t o  dower, a i ~ d  the adjudications tliereoii uiiquestioned. But  the  recent 
a c t  h a s  n o  operation i n  this case. as  the testator d i d  ill 1522.  

PER CTRIAJI. -1ifirmed. 

STATE v. HARDY CARROLL. 
(139) 

sending a transcript of record in pursuance of a tcrt lornri  from one 
court to another, it is not necessary that the transcript should be af- 
fixed to the writ of ~er t zornr i  (though it  is most proper it  should be 
S O ) ,  provided enough appears to show the court into which it is certified 
that it is in truth the proper transcript. 

2. TO a tender of an issue to the country by the prisoner in a plea of "not 
guiltv" ( in  a capital case) the Attorney-General a l w a y  replies the 
similiter. ore t enus ;  the record need not show it. 

3. Where the prisoner prays the benefit of his clergy. a counter-plea may be 
filed in the name of the prosecutor "for and in behalf of the State," if 
the same be adopted by the Attorney-General, though it should properly 
be in the name of the Attorney-General. 

4. If the prisoner contends that the offense for which he now prays his clergy 
was committed before his allowance of clergy for a former offense, he 
must avail himself of that defense by a plea of pardon when brought 
up for judgment or by a special replication to the counter-plea. 

APPEAL f rom FR LSKT.IT Fal l  l 'erni, 1S44; C'alciu~rl l ,  6. 
The defcndailt v a s  iiidictet~ f o r  burglary aild graild larceiiy i n  Jo1m.- 

t o n  Superior  Court  nt Spr ing  Terln. 1'344, and  oil his aftidarit the ca'1.e 
was reinored to FK~ISI~LIS, where he n-as tried a t  Spr ing  T e n n ,  1S44, 
a i ~ d  convicted of g rand  lnrcmr-. K h c n  brought to tlie bar  of the  court 
t o  receire his sentence the judge then presiding refused to p r o ~ i o n i ~ c t  
judgmeiit because of a defcct of the record wrtified f rom Jol i~ls ton Su- 
perior Court,  a n d  ordered a t e r f i o u r r i  f o r  a more perfect trailscript. 
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-it Fall  Teriu, l s44 ,  of FEASKLIS he was again brought to the bar for 
judgment, and azked n h y  sentence of death should not be l~rononnced. 
His  counsel objected because there was no sufficient return to the cer- 
t i o / a r i  to identify the record sent by the clerk of J o h i ~ s t o i ~  Superior 

Court;  and the objection alleged was that the return of the clerk 
(140) to the ( ~ r t i o r ( l ~ z  ought to h a l e  been appeiided by hi111 to the tran- 

script. I t  apl~eared that a transcript of the case ill proper form, 
niider the seal of the court and duly certified, had k e n  sent up  to the 
Superior Court of Frankliu under cover of the ce7tzora1.i which had 
issued, on which the clerk had i i~ade his return. The court overruled 
the objection. The defeiidant then prayed the benefit of clergy, to which 
tlie Attorney-General filed a couiiter-plea, setting forth the former con- 
viction of the defendaiit in three clergiable felo~iies, in which he had 
been allowcd tlie benefit of clergy, and produced the records to support 
the allegations in the counter-plea. The counter-plea was filed in the 
iianie of "John XcLeod, prosecutor, for and i11 behalf of the State," and 
concluded thus:  "Wherefore, the said John McLeod, for and on behalf 
the State, prays judg~iieilt," etc. The  defendant replied nu1 tie1 r~corc l ,  
and denied that he was the same person named therein. The court passed 
upon and adjudged that there were such records. A jury was then im- 
paneled to t ry  the issue as to the identity of the defendaut, and a t  the 
instance of his counsel and of the Attorney-General the records were 
read to the jury, and the sheriffs of Wake and Franklin, being examined, 
testified that the defendai~t was the same person mentioned in the records, 
and who had been conricted in their respective courts. The  jury found 
that the defendant was the same person mentioned in the records set 
forth in the counter-plea, and who had been theretofore convicted. A 
new trial was lnored-for on the finding of the jury because i t  was not 
prored a t  what time the offenses set forth in  the counter-plea had been 
cominitted. The  motion was overruled. Sentence of death haring been 
prouounced against the defendant, he  appealed to the Supreme Court. 

I n  this Court, in addition to the objections urged in  the court below, 
i t  was moved in  arrest of judgment that  i t  did not appear from the rec- 
ords that  the State had taken issue upon the prisoner's plea of "not 
guilty," and also that the counter-plea was defective, as i t  was filed in 
the n a i w  of John NcLeod, whereas i t  should have been filed in  the name 
of the State, or of the Attorney-General in behalf of the State. 

(141) At torney -Genera  for the  State .  
11. IT'. Mil ler  for defendant. 

DAXIEL, J. The prisoner, at Fall  Term, 1844, of Franklin Superior 
Court was convicted on an  indictment for grand larceny. When he was 
brought up  for judgment he rnored in  arrest, first, because, as he said, 
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the said court had iio j l~r id ic t ion  to t ry  llilii oil the said indictinellt. 
The prisoner had beell iudicted at Spring TP~I I I ,  Ih-l.4, of Jo l i~ ls to~i  
Superior Court. H e  tileu plcacled "xot guilty"; and the record has this 
entry:  "and the .lttoriiey-General takes issue." The p r ibo~~er  t l i ~ i  n1a11~ 
all affidavit to relilo\.e the cause for trial froill thc Superior Court of 
Johnston. The court thrreupon ordered the cause to be remored into 
the Superior Court of Frallkliri for trial. -It S p r i q  Tern1 of said 
court he was tried and roll\ icted. Tlie Attorney-General then suggested 
a dimiliutiou of the record, slid, thereupon, tlle court ordered a n-rit of 
cer t iorar i  to issue to the Superior Court of Jo l~ns ton to send up a colii- 
plete transcript of the record of the case. 1 1 1  pursualice of the said n r i t  
n complete trailscript of the record Wac Itlade out by the clcrk of J o h ~ l +  
toil Superior Court, under his proper certificate and the seal of the said 
court. This transcript was by the clerk aforesaid inclosed in the paper 
on which the writ of cer t iorar i  was nritten, and was then by him per- 
sonally deliyered into the Superior Court of law for Franklin County, 
with a retiirn on the writ in these words, " S e n t  up, 24 September, 1844," 
alld sigied by the clerk. But the said transcript was not otherwise at- 
tached or fastened to the said writ of cer t iorar i .  The prisoner insisted 
that i t  did not ~ufficieri t l~ appear that the transcript then read did con- 
tain the true record of the indictment and proceedings ill Johnston Su- 
perior Court. The judge was of the opinion that  it did sufficieutly 
appear from the return of the writ and the certificate of the clerk that 
i t  was a true and correct transcript of the said record, and that the 
Superior Court of Franklin had jurisdiction. 

We think that  the opinion of his Honor was correct. The law (142) 
demands that  a true transcript of the record should be sent up 
in  pursuance of the writ of cer t iorar i ,  but it does not absolutely require 
that the transcript should be wafered to, or sexed to the writ, or  an- 
nexed in any particular way, p r o ~ i d e d  enough appears to shov the court 
into which it is certified that  i t  is, in truth, the proper transcript. I t  
is, however, best and moat certain to annex the writ and transcript, as 
we said in 8. 1 . .  211urtilr, 24 N. C., 101, though it is not indispeilsable. 
The court, upon the abore evidence, could not reasonably doubt that i t  
was the transcript n~entioned in the return nlade by the clerk to the 
writ of ~ e r t i o r a ~ i .  

S e c o n d l y ,  the prisoner here assigns for error that the record does not 
shox that  any lcgal issue was made up to be tried on his plea of " n o t  
guilt!/." He says that the record shows that  he, i n  the ronclusion of his  
plea, tendered an issue to the country, but it does not show that the 
AttorneyGeneral accepted the tender by entering a s i~r l i l i ter .  To the 
tender of an issue to the country by the prisoner in a plea of "no t  g~rilt?y" 
( in  a capital case) the -1ttorney-General always replies the sititi7itrr, 
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ore t ~ n u s ;  the record need not shon- it. And the usage .;eelus to be to 
award the venire witliout ally express joining of issue in the record oil 
the part of the king. 2 Hawks P. C., cli. 38, see. 3. 

Thirdly, the prisoiier prayed the benefit of clergy. To  this prayer 
J o h n  McLeod, the prosecutor, entered three counter-pleas, "for aiid on 
behalf of the State," that the prisoner heretofore, and before the coni- 
mission by him of this felony and grand larceny, had beeii by the court 
allowed his clergy, to wit, on three several convictions of liiru for grand 
larceny, as appears by the three several records of said convictions and 
allowarices of clergy, as set forth in tlie said counter-pleas I-espectirely. 
Each counter-plea coiicludes thus : "Wlierefore, the said John McLeod, 
for and on behalf of the State, prays judgment," etc. The prisoner 
replied, first, nu1 tie1 record as to each of tlie three cases; s~condly.  that 
he  mas not the same persoii inentioiled in the said recited records who 
had been heretofore coiivicted and had received his clergy. The court 

adjudged that there were such records. The jury, on the issue of 
(143) identity, found by their verdict that tlie prisoner was the very 

same person who had heretofore been convicted, and had received 
his clergy as mer~tioiied in the three several records recited in  the State's 
counter-pleas. The court then refused to allow the prisoiier his prayer 
for clergy, arid gave judgiiient of death against hiin. We see no error 
in this. 

Fourthly, in England counter-pleas in cases of this kind are filed 
either in the ilalile of the Attorney-General, clerk of the C'rown office 
ill the King's Bench, or the clerk of the Court of Assizes oil the circuits. 
The said plea is always filed ill the name of some person who111 the court 
judicially knows to be ail officer of the Crown. Starkie C. L. 376. The 
plea here is not in the iianie of the Attorney-General, as i t  more cor- 
rectly should ha re  beeii, but it is in the name of the prosecutor, J o l i ~ i  
McLeod, "for and oil behalf of the State." Prosecutors on ilidictrilents 
are persons taken notice of by our laws; the plea was filed on behalf of 
tlie State, and the Attorney-General had adopted it, and he has beeii 
prosecuting it, erer  sirice it was filed, i n  behalf of the State. We think 
that the irregularity, if any, in the frame of the counter-plea is not fatal  
to it. I t  is a counter-plea for the State, and ir~sisted on the highest 
lam officer. 

Fifthly, where clergy has once been regularly allowed to a persoii, i t  
operates as a pardon to hi111 of all clergiable felonies committed by hiin 
anterior to the time of such allowance of clergy. Rev. Stat., ch. 34, secs. 
25 arid 28;  2 Hale P. C., 385. The prisoner had before been allowed 
his clergy on a conviction for grand larceny in  the Superior Court of 
Franklin, held on the second Monday after the fourth Monday in  Sep- 
tember, 1843. This indictment was found against tlie prisoner at  Supe- 
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rior Court of Joll~isto~l,  Ileld oil the fourth U o ~ i d a y  of l h r c h ,  I?&. 
The day set forth ill tlle ii~clictmt~~lt nlieli this fc1011~ T T ~ S  comniitted by 
the prisoner was on 20 February, 1644. But n e  kuo~r- that  the time set 
forth in  all iildictilleilt v l l e~ i  a crime is charged to 1ia~-e been comnitted 
is not trarersable, and is seldo~ii truly stated. But if the crime 
stated in this ii~dictinent had in fact been colilmitted before tlle (144) 
time the prisoller had been a l l o ~  ed his clergy ill the aborc men- 
tioned case, he lliiglit l i a ~  e a~ . i l i l~ ( l  lli~il>elf of tlie said allowauce by the 
71-a- of a plea of pardon ( 2  Hale, 3 b b )  when he u a s  brouglit up for 
judgment, or by slwcial replicatioil to the counter-plca. If the prisoner 
had, bv any liieails, been pardoilcd this ofTe~~se, it scclus to us that it lay 
on him to show it 

l y e  hare considered all the objectiolis take11 by tlle priso~ier against 
the judgnleut against llim ill the Su1)erior Court, a ~ ~ d  n e  are unable to 
find ally ground 15-hy tlie judgmellt >hould bc re~ersed ,  or vhy  a nen- 
tr ial  should be granted liiin. This ('ourt is. therefore, of the opiniou 
that the jldgi~ieilt T T ~ S  correct, and should, therefore. be affirmed. 

PER CTRLIX. S o  error. 

(14.5) 

IMRI SPRUILL, G r a ~ i n ~ a s .  En. .  r. FREDERICK DAVESPORT AKD 
WIFE, E x ~ c u ~ o n s .  ETC. 

1. Where  A. by a penal bond stipulated tha t  h e  would, by h is  last  will and  
testament,  devise a certain tract  of land to  C. S. in fee. and in fact such 
will devised the  said land a s  follo~vs, to wit. "I give and devise to  m y  
grandson C. S.. agreeably t o  the  bond which I executed, the  land (he re  
describing i t ) ,  and in case C. S shall  die without leaving a child or 
children living a t  h is  death,  then I g i re ,  etc., the  said land to my grand-  
son W. S. and his heirs and assigns forerer":  Held.  t h a t  th is  not being 
a devise of the  land in  absolute fee simple, t he  condition of the  bond 
was  broken. 

2. Secondly, t ha t  the  proper measure of damages was  the  difference in  value 
between a n  estate in absolute fee simple and the  defeasible fee here de- 
vised, though the  damages could not exceed the  penalty of the  bond. 

_\PPEAL from TTRREI.L Fall  Ternl, 1844; Spttlp, .J. 
Corenant  on the obligatioll of the defendant's testator, nhicli obliga- 

tion is ill tlie following nords, to ni t  : 



I N  T H E  S U P R E N E  COCRT. [2 i 

STATE O F  SORTH C.\KOI,IS~%, 
Tyrrell County. 

With interest from the date, I promise to pay to Imri  Spruill, guard- 
ian to Colin Spruill, the sun1 of $586.76, for the payment of which I 
bind myself, my heirs, executors, and administrators. Witness my hand 
and seal 30 January, 1834. WIL~,IAA~ SPRUILL. [L. s. j 

The condition of tlie a b o ~ e  obligation is such that if said William 
Spruill devises, at  his decease, the plantation whereon Vzziah Spruill 
lived last, to Colin Spruill in fee simple, then this bond to be void; 
otherwise, to remain in full force and effect; or in case of the decease 
of the said Colin Spruill before said William Spruill, then said Wil- 
liam Spruill is to devise said plantation to William Spruill, son of Imri  
Spruill. WILLIAM SPRUILL. [L. s.] 

(146) The defendant pleaded, "General issue, conditions performed 
and not broken." The plaintiff proved tlie due execution of the 

bond and the death of the obligor. The defendant produced in evidence 
tlie will of the said obligor, dated 3 March, 1840, which had been duly 
proved, and which contained the following devise: "I give and devise 
unto illy grandson, Colin E. Spruill, agreeably to the bond which I exe- 
cuted, the plantation whereon my son Uzziah Spruill lived, which is 
known by the name of the Ansley land, with all the lands that are at- 
tached thereto on the eastward side of the road; but on the westward 
side of the road he is not to reach or go; and in case Colin E. Spruill 
shall die without leaving a child or children living a t  his death, then I 
give, devise, and bequeath the said plantation to my grandson, William 
Spruill, son of Imri,  and his heirs and assigns forever. I further give 
to my grandson, Colin E. Spurill, a negro man named Squire, now in 
the possession of his guardian, to him, the said Colin E .  Spruill, and 
his assigns forever." I t  was proved that Colin E: Spruill, the person 
for whose benefit the bond was given, had arrived at  full age, and had 
under the devise in the will of said his grandfather taken possession of 
the land mentioned in the said devise, and that it was the same tract of 
land mentioned in the condition of the obligation; that the land was of 
the value of $2,000, and that the interest taken by the devisee Colin i11 
the land under the devise in the will was of the value of $1,000. And it 
was insisted by the defendant's counsel that the devise was a perform- 
ance of the condition of the obligation, and that the plaintiff was, there- 
fore, not entitled to recover, or, if entitled to recover anything, he was 
o n l ~  entitled to recorer the difference between the value of the estate 
derised to him and the ainount of money named in the obligation and 
interest ; or, as the estate devised was equal to half the value of tlie land, 
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the ~lai i l t i ff  n as not elltitled to recorer beyond half the .li~ii and illtereqt 
iiientioned in the obligatioil. 

The court charged tlie jury tliat the de\ iye n as no l)erforiiiance of the 
conditio~is of the obligation; that tlie niea*ure of dainagec to 
which the plaintiff na ;  entitled v a s  the difference I:et\veeii the (147) 
n l u e  of the estate d e ~  i-ed by the defendant's testator and an 
estate in fee G i p l e ,  hut tliat the jury could not rendcr damages beyond 
tlie amount of the bond and the intereqt thereoil. 

Tlie jury returned a verdict for the amount of tlie bond and the inter- 
est thereon to the time of the ~ e r d i c t .  J l ~ d ~ i i ~ e l ~ t  beiilg rendered pur- 
suant to thi- rerdict, the defcilda~lts appealed. 

xasri, J. The only yneitioii presented in this case is a<  to the nature 
alid extent of tlie estate taken by tlie plaintiff in the land dexrised liiin 
by JRilliain Spruill, the defendant's testator. Ts it such an  estate a; iq 
described in the bond on wl~icli the action is bronght? The coiiditio~l 
of tlie bond is, if Ril l iani  Spruill derises at (%is deceaqe tlie p l a n t a t i o ~ ~  
on which rzziah Spruill lired last, to Colin Spruill in fee 9iniple," etc. 
Tlie words are precise and unaccoinpauied by any others calculated to 
obscure or throw doubt upon their meaning. Williani Spruill bound 
himself, under a penalty by his mill. to gire the specified land to Colin 
SI)ruill in fee simple. There is no dispute as  to the land devised being 
that  mentioned in the contract. Justice Blackstone defines a tenant in 
fee simple to be he  who llatli lands, tenements, or  hereditaments to hold 
to hiin and his heirs forever, generally, absolutel,~, and sinipl-. 2 B1. 
Com., 105. So that  upon his death, intestate, it  shall go as tlie law 
directs, to his heir. Such was the estate which William Spruill con- 
tracted to devise to the plaintiff. I I a s  he done so?  The first part of tlie 
devise is to Colin Spruill of the land generally, and would, under our 
act of Aqsenibly, assuredly pass the fee siniple in the land to the derisee. 
Rev. Stat.,  ch. 122, see. 10. But tlie statute in the same section provide; 
that  such shall not be the case vhen  tlie derise shall s l i o ~ ,  or it shall 
plainly appear in the devise, or i11 some other part  of the x d l ,  that  tlie 
testator intended to convy- an estate of less dignity. I f  the devise had 
stopped at the vo rd  "road," as there is  no other clause in the will 
controlling the meaning of the preceding part ,  a fee simple would (148) 
have been conveyed to Colin Spruill. But the testator goes on to 

: "If Colin E. Spruill should die without leaving a child or chil- 
dren living at his death, then I give tlie said plantation to my grandson. 
William Spruill, his heirs and assigns forever." These word? control 
and limit the preceding dev i~e  to Colin, so as to make that n~liich n.onlcl 
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have been absolute, ronditional upoil the event of his dying leaving a 
child survirillg him. ('olin Sprnill, under the derise, takes an estate in 
fee, defeasible upon the event of his death without l e a ~ i n g  a child. I f  
he die leaving no child, the inheritance does not descend to his heirs, 
but by the express provisions of the will it  is  taken from them and given 
to William Spruill. This derise to f illiani Spruill is  a good cxecutory 
derise, and upon the occurring of the rontinge11c.y transfers tlie estate 
to him and his heirs. Sheers I . .  .Tr fv ry ,  T Tcrui, 569 ; Easttnatz c. RUXPI, 
1 Taunt., 174; K i u g  1 % .  Frost, 3 Barn. and -U., 34. I n  the language of 
('hief Justice AFbott in the last case, it ap l~ears  to me to h a w  been tlie 
plain intention of the testator that at the period of the death of Colin E. 
Spruill it  should be ascertained whether the estate devised to hi111 by the 
will should then rest in him in fee absolutely, or  pass on to some other 
person-his grandson, William Spruill. This is not the estate which 
tlie obligor William Spruill had bound himself to convey to the plaiutiff. 
The condition of the bond, therefore, has not been by him performed. 
The plaintiff is entitled to his action. 

The case further states tha t  upon the death of William Spruill, the 
testator, the plaintiff took possession of the land devised to hilii, and 
that his interest in it is  equal to the pe~ialty of the bond. I t  appears 
likewise from the will that the testator bequeathed to the plaintiff a 
iregro. I t  is  not for  11s to decide, sitting as we are as a court of law, 
what a court of equity could or would do. We have no power here to 
put the plaintiff to his electiol~ to take either his bond or the lalid and 
ilegro. F o r  does it make any difference, so f a r  as  the decisiou of the 

case is concerned, that  Colin Spruill is  still alire, and may have 
(149) or l eaw a child or children surviving him, in which case his 

estate, which is  now defeasible, will become indefeasible. Our  
only inquiry is, H a s  the condition of the bond been broken? We are 
clearly of o p i ~ ~ i o u  that it has, and that a present r ight  of action on the 
bond has accrued to tlie plaintiff. 

We entirely agree with his IIonor, who tried the case in the Superior 
('ourt, both as to the true construction of the de~yise and as to the prin- 
ciple upon which the plaintiff's damages are to be assessed. 

PER CURIAX. X o  error. 

Ex PAKTE C H A R L E S  L. SUMMERS. 

1. Though the law says that the officer who has arrested a person on a ca. sa. 
and taken bond for his appearance at court shall return the process and 
bond on or  before the second day of the term. yet the court may. i f  they 
think proper, order him to return them on the first day. 
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2. The officer who refuses obedience to such an order, and sends a contemptu- 
ous message to the court when by their direction he is informed of it, 
may be fined by the court for a contempt. 

3. Where a court imposes fine or imprisonment for a contempt, i f  the order 
does not state the facts constituting the contempt, and the court is not 
bound to set them out. no other tribunal can reverse their decision. 

4. But if the court does state the fact2 upon which it proceeds, a revising 
tribunal may on a habecis corpus discharge the party if i t  appear plainly 
that the facts do  not amount to  a contempt. 

A i ~ ~ ~  IL f rom IREDELL F a l l  Term, 18-14 ; I l ~ ~ l i / l / ,  J .  
Charles L. Srnllnlers applied f o r  a n r i t  of c c ~ t i o r a r i  to br ing up to the  

Superior  Court  of I redel l  a n  order made by the county court 
fining 11im $30 f o r  contel l~pt ,  tha t  i t  ]]light be recondsidered and (150) 
r e ~ e r s e d  or  set wide. 

I11 t h e  a f i d a r i t  on n l i i ch  the application was made t h e  par ty  stated 
tha t  the  fine n a s  i ~ u l i o w d  on AIol~day, the  first day  of the term i n  May,  
1813, and  a copy of tlir  order  is set for th as  follows: 

Theophilus Fa l l>  
1'. Cn. Ra. 

.James Freeland. 
Charles  Sm~iniers ,  t h e  officer i n  this  case, is fined the  sum of $50 f o r  

a contempt of conrt a n d  for  fai l ing to  returu the  papers. Therefore, 
the said S u m ~ ~ e r s  p raysa11  appeal to the  Superior  Court,  which is  
refused by the  conrt. 

I11 his a f f ida~i t  the  p a r t y  fu r ther  states that  lie was a constable of Tre- 
dell, a n d  tha t  Tlieophilus Fal ls  h a d  put  into h i s  hands a capias  ad sntis- 
fac irndurn,  issued by a justice of t h e  peace i n  his  favor  against J a m e s  
Freeland,  and  tha t  he h a d  arrested Freeland a n d  taken a bond from liiln, 
according t o  the s tatute  fo r  the relief of i n s o l ~ e n t  debtors, f o r  his appear-  
ance a t  t h e  coullty court a t  N a y  Term, 1843. T h a t  on t h e  first d a y  of 
the tern1 he  was directed by Fa l l s  not to  return the execution and  bond 
on tha t  day, as he expected to  settle the  matter  with Free land;  that ,  
shortly afterwards, t h e  attorney of Freelarid applied to hinl  i n  court to  
re tu rn  the  process immediately, a n d  t h a t  he  refused to do so;  but t h a t  
lie refused because h e  was  not bound t o  make  t h e  re tu rn  before the  sec- 
ond d a y  of the term, a n d  with n o  intention to show a n y  contempt o r  dis- 
obedience to  the  court, and  without a n y  knowledge tha t  t h e  court required 
hiin t o  make  the  r e t u r n ;  that  lie then left t h e  courthouse, and the  fine 
was imposed as  abow.  S o t i c e  having, by  direction of t h e  court, been 
g i ren  to  the  county  officer^, they opposed the  application, and  offered 
the affidavits of the  cr ier  of the  court and  of the  justices who presided 
i n  t h e  county court a t  the  time. and  others, which stated tha t  af ter  Smn- 
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u e r s  refused to iilake a return as  requckted IIJ Freelalid'- attorue!., tlw 
lat ter  i ~ ~ f o r m e d  the  court of the  request and  reinzal, nltd moved the court 

tliat he  sliould be rnled to iliake a retul.11, and  that ,  nit11 the virn 
(131) of disposirlg of tha t  niotioll, the court ordered Suululers to 1 ) ~ '  

called illto court, a l ~ d  tlie crier ililulediately callrcl liilll aloud at  
the  door of the  cour'tliou-e, a n d  that  Sunlinerq n CIZ t l w l  \tandilig n ithill 
a few yards of the crier, but took no notice of the call, and that  the crier', 
by direction of tlie poult, went to S u n i n ~ e r s  in  tlie court y a r d  mid ill- 
forliied hi111 that  the  court r rquired hl111 to  (.o~lw into court a ~ i d  return 
the  said ca. so, or  g i r r  the  reason f o r  not doing so;  that  Sul~i lncrs  replied, 
lw would not re tnn i  tlle papers llor go into court,  a11d tha t  tlie crier 
might  tell tlie court that  lie krie~v his on11 busineqs, and tlie court niiglit 
do as  i t  pleased; and  that  upon receiring tliat iliebsage the court iniposed 
thc fiiie fo r  tlie inslilt ofiered to tlie court and tlie contelilpt of it-  au- 
thority. T h e  Superior  Court  refused the  mot io l~  on the par t  of SUUI- 
niers, but allowed h im to appcal  to this Court.  

RLFFIS, C. J. I f  this case be coli-idercd npon its ~t~eri t . ; ,  a, dircloied 
ill the  affidavits, xvliicli, take11 altogether, explain the c a v  f d l y ,  the 
Court  n - o d d  be litt le iiiclilied to  help t h e  applicant,  u d e - s  compelled h- 
clear and  strict laxv. There  is no doubt that  exer- court must h a r e  
power to control i t i  officers by  process of colltelilpt, attacliuielrt, fiue, and 
coluinitiilent. It is  the peculiar du ty  of a court to tlie public and to 
every suitor to l ) rexe l~ t  tlie officers of the court froni ~ n i i b e l i a ~ i o r  i n  
ofice to the  prejudice of the citizen, tlie scaljdal of the adnliniztration 
of justice, a n d  cletractil~g f rom tlie character of the conrt. L l t to r i~ey-  
of a court, clerks. sherift's, a i d  all officers l l a ~ i l i g  the re tun i i  of procrq- 
to  the  court a n d  the  cuqtody of l)ri*oners under illesne or  fiual procei, 
of the  court,  l l l~ l j t  of l~ecewity he tlins a m e l ~ a l ~ l e  to the .unlmarr  control 
and  punisliillelit of tlle cour t ;  elbe tlic acll~iinistratioll of the  la\\- noulrl 
fa i l  altogether a t  tlie optioli of subordi i~ate  ~ninibter ial  officers, often not 
actuated by tlie b e ~ t  m o t i ~ e s  1101- very capable judges of r l i a t  is proper. 
Tlie conduct of thiy p e r a l l  n a s  such a i  t o  call f o r  severe an in lad^ ersiou 

from tlie court. I t  n a y  injurion, to tlip wi tor ,  di~res1)e(.tf111 nltd 
(132)  insolent, persollally, to tlie gentlenlen tlieii O I I  tlic bencli, and  

grossly coiitemptuous to the c o w t  ill i ts  judicial capacity. I t  i-  
true, indeed, that  tlie act,  R e r .  Stat . ,  cli. 45, ~ c .  7 ,  allon s uxt i l  the seconrl 
clay of the term to return the ca. A ( / .  aild 1)oiid. Tt s a y  : '.Tt \ha11 bc tlle 
d u t y  of all  officers to return o i l  0 1  ~ P ~ O I Y '  the -econd day  of tlie conrt." 
B u t  tha t  0111- 11icaii.; tliat lie uiay poztpone hi.; re turn to the second daj-. 
l d e s s  required h- the proper  autliorit\  to lnake it eC~rl iu.  I r e  may  
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inake i t  on the  first d a j .  and, fo r  snfficmit reasons, tlle court iuay require 
11im to nialic llis re tu in  on tha t  day. Ad there is no doubt that  if a rule . . 
had bee11 formally c l r a n i ~  up  and  scrred on thi.; per-on, I q l u r l n g  llim to 
slio~v cause why he  sllould not make a re tu rn  inlmediately, and  he  11:icl 
failed to appear, tha t  all attacllilleilt o r  conlniitmeilt T\ o d d  h a r e  been as  
regular  a scntence as  311. court of justice could h a r e  passed. S o  fa r ,  
then, a s  tlie court has  a n y  di-cretiou to g ran t  o r  i ~ ~ i t l ~ l ~ o l d  this  estraordi-  
n a r y  r e i ~ ~ e d y  by ( ~ t t l o t t r ~  i, it would be but l e a ~ i n g  the  p a r t y  to the ju-t 
cullsequence of 11io folly nild default b j  refu-ilrp tlie \I r i t ;  for,  a5 n e  a r e  
uon co l~s ider i~ ig  tlie case, x l t l ~ o u g l ~  the par ty  n as not forlnally la id under  
a rule duly ei~tered,  yet >uhstantially, and for. all  the purposes of answer- 
iug  thi5 applicatioll, 1 1 ~  ~ u s t  be regarded a s  ha! ing a full  opportuni ty 
of showing cause, and  that  he refused through contuiiiacy. B u t  had  
there bee11 n o  legal default,  and adnlitting that  this perqon migllt h a r e  
illsistecl bcfore the court on the delay of the returll to the  n e ~ t  d q  a -  
his  absolute riglit, yet tlie message to tlle court,  i n  i ts  t emls  and  ilialiner, 
and n h i l e  he n7as withili the re rge  of tllc court. was a s  o f f e u s i ~ e  a n d  di-- 
respectful as  it  could be, and ill itself justified the fine. 

But, i n  t ruth,  this is  lint, n e  think, tlle proper nicthod of coutesting 
the  propriet>- or l a ~ ~ f u l l l e s s  of th i s  order, if t h e  be ally such metliod. 
Froill the r e r y  na tnre  of contellipts, and  ill order  that  the pu~lis l~i l leut  
may  be efficacious, the  pmli i l ln~ent  inuqt be immediate and  pere1uptor~-, 
and  not subject to  *nspenqioil by appeal  a t  the mere nil1 of tlle offender, 
nor  by a n y  proceedi~lg i n  the  nature of all appeal.  Suppoqe one to collie 
into court and  curse aiid a h u v  the judge oil tlle beticll. O r  sup- 
pose a 4erif-F ~v i t l l  a n r i t  iu  his hand,  i n  tile presellce of tllc court,  (15.3) 
positirely rcfuses to return i t ,  qo tha t  the party's actiou will be 
discontinued. Tlllmt ~ r o u l d  \elltences fo r  t h e  co i i t emp be n o r t h  if tlie 
culprit  c o d d  zuper;ede them 11- n p p e ~ l ,  c r r t z o r ~ r ,  i ,  or writ of error!  
Xa~l i feq t ly ,  ~ l o t h i ~ l g  ; and  the  authori ty  of the court n-odd really be c o ~ i -  

F .  tenlptible if i t  could be thus eluded and  pro.trnted. l l l e re  is  110 ill- 
stallce, therefore, of the rcc~xailli~lation of a n  ordel* c o n l ~ l ~ i t t i ~ l g  o r  fiiiiilc 
a p e r m 1  f o r  a c o ~ i t e ~ u p t ,  n it11 the T iew of h e a r i ~ l g  the  eridence alid t r j  - 
iug  the  queutio~l t lr 1 1 0 1  o, nor directly to re\er*e or  qua.11 a n  order of 
commit~~ie l l t ,  o r  i1111)o-inp n fine f o r  ail ilitrill*ic i~lsufkicie~wj. I f  tllerc 
be such i~lsuificiei~cy u p o ~  the face of the order, the p a r t -  has  his r e ~ ~ ~ e c l ~ :  
by hlrbricc corplrs, and  by action against those n h o  act on tlle order. 
either againqt hi.: person or  p roger t - .  

We  on-11, IloneTcr., that  n-e calrllot hold out to this per-on lilucli 1ml)t 
of redress in  that  n-ay. I t  does not seem to us a t  prcqclit that  this orrlet, 
can  be inipeached. I t  na>.  indeed, suggested that  it  ~u ig l l t ,  becau-e it  
does not sufficiently .et out the facts  on nllicll the contcllipt aro.c: niitl 
i t  ~i aq ~.npposed tha t  nil order is ro id  in n hicall n ca-e of c ~ n t t w p t  i- ]lot 
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made out by a statement of proper facts and finding of the contempt by 
the court upon those facts. But we do not hold such to be the law. The 
question has often arisen in England, and recently it has undergone in 
that  country very elaborate, anxious, and learned discussion both in 
Parliament and ill the courts; and it is now given up that the facts con- 
stituting the alleged contempt need not be stated. I f ,  indeed, they be 
stated aild be insufficient, that is, are such as inanifestly cannot amount 
to a contempt, it  seems properly agreed that it 111ust be disregarded, and 
the party discharged from an unlawful in~prisonment, as in Bushell's 
case, Vaugh., 136, where he was committed "for giving a verdict against 
full and clear eridence." Therefore, it  befits erery court which has a 

proper tenderness for the rights of the citizeli and a due respect 
(154) to its own character, to state the facts esplicitly, not suppressing 

those on which the persoil might be entitled to be discharged more 
than it would insert others which did not exist, for  the sake of justify- 
ing the comrnitment. A court which knows its duty, and is not coil- 
scious of ~ i o l a t i n g  it, will e rer  be desirous of putting upon the record 
or in its process the truth of the case, especially as thereby a higher 
rourt may be able to enlarge a citizen illegally committed or fined. But 
if the commitment or  fine be in a general forin for a contempt, all other 
courts are bound by it,  and the party can only free himself by purging 
the contempt before the court that  has adjudged it. I t  is  so laid down 
by Lord Ellenborouyh in Burdett 1;. Abhot, 14 East, 1, and by Justicr 
Hayley. That  case went to the House of Lords, 5 DOUT., 199, and ill 
reply to the question whether, if the court of common pleas had ad- 
judged an  act to be a contempt of court, and comnlitted for it, stating 
the adjudication generally, the Court of King's Bench, on a habeas 
corpus setting forth the warrant,would discharge the prisoner because the 
facts and circumstances of the contempt were not stated, all the judges 
replied in the negative; and, i n  consequence of it, t he .  judgment was 
affirmed unanimously. It is  true, that  case was upon a commitment by 
the House of Commons; but i t  was sustained expressly because it would 
have been valid if done by a court of record. The subject has since been 
most diligently considered and learnedly argued in Hobhouse, 3 B. and 
Ad. ,  420, in the cases which grew out of the recent contest between the 
courts and the House of Commons, of Stockdale v. Hansard, 9 Adol. and 
El., 1, and Sheriff of Middlesex, 11 Adol. and El., 273 ; and all the judges 
say, in a distinct manner, that if a warrant  merely state a contempt in 
general terms, i t  is  conclusire, and tha t  another court cannot go into the 
question of contempt on affidavit, nor discuss the motires which may be 
alleged for snppressing the facts. I f ,  then, a court has competent au- 

thority to adjudge a contempt, the adjndication stands of itself, 
(158) and the grounds of it need not be stated, though certainly, in fair- 
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ness, and to prevent the inlprisoime~it of a citizen, it nlay be, upon an  
unjust or frirolcus l~retense, the court ought to state thenl. 

I n  the case before us the order is  loosely expressed, but is, ~i-e think, 
sufficient. I f  the failing to return the execution he the ground for the 
alleged contenipt, it is not all absurd or inadequate ground. A contempt 
may be conimittcd h- such all oinission or refusal, and we do not see the 
particulars on the order to show that it was not ill fact a contempt. But 
if that i s  not to be take11 as tlie ground of tlle adjudication, because it is 
not shonli how it became a col~teinpt, then there is 110 ground stated, but 
merely tlle collteiiipt in general terms is found, and that binds. 111 el ery 
point of ~ . i e ~ v ,  therefore, the decision ill the Superior Court was right, 
aud must be 

PER CI-RIAXI. dffirined. 

C i t e d :  C u t l t b e , t s o ~  1 . .   LOTI^, 49 S. C., 4 5 0 ;  R o b i n s  r .  E.P par t e , -63  
S. C., 3 1 2 ;  S. 2 % .  Que(>n.  9 1  S. C., 6 6 2 ;  I n  re Dea ton ,  103  S. C., 6 2 :  
In re Rr iggs ,  135 S. C., 129,  1 4 2 ;  E.7  part^ J l c C o w t ~ ,  139 S. C., 104. 

ABSER RIORGAN v. RICHARD ALLEN. 

1. A judgment of dismission i s  a proceeding unknown in courts of common-lav 
jurisdiction . 

2. Where a magistrate gives a judgment against a defendant for a sum be!ond 
his jurisdiction, the defendant may have a n  action for any act done 
under it, or he may resort to  a writ  of false judgment to have it set 
aside. If he  chooses to appeal to the county court, he can there take 
advantage of the objeciton only by plea in abatement. or, according to  
the established course of our courts, under the general issue. 

3. A single magistrate has jurisdiction of debts, though above $60. founded 
upon a former justice's judgment. 

( 1 5 6 )  
APPEAL f r o ~ n  HESUERSOX Fall Term. 1 9 4 4 ;  B n f t l ~ ,  J .  
The suit was conlme~iced by TI arrant "in plea of debt for the sunl of 

$.i5 due by former judgnient," and a judgment was giren for tlie plain- 
tiff for $63 principal money, with interest from a certain day, from 
~vhich  the defendant took an appeal to the county court, wliicli was 
entered at March Teriii, 1842. At June  Term, 1843,  the defendaut 
nloved the court to dismiss the suit because the subject-matter was not 
within the jurisdiction of a justice of the peace; and it was so ordered. 
The  plaintiff then appealed to the Superior Court, and a t  September 
Term, 1844, the defendant made the wme motion in the Superior Court, 
and i t  was again allowed, and the plaintiff appealed to this Court. 

S o  co~cnscl  for e i ther  par ty .  
117 
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IITFFIS, C. J. The judgn~ent, if it  be proper so to call i t ,  ~ h i c h  was 
given in this case is a n o ~ e l  one to us. We do not know exactly what it 
means; nor do we understand, precisely, the grounds on which the 
Superior Court proceeded. The decision was made without plea or 

trial, on a motion of the defendant to dismiss the plaintiff's 
(157) suit. The term "dis~niss" is  appropriate to a court of equity, 

which, upon a decision against a complainant, dismisses his 
bill. I t  is also inartificially used by the Legislature in the act of 1826, 
vherein it is enacted that if a suit be brought in the county court for a 
less sun1 than $100, due by bond, note or liquidated account, "the same 
shall be dismissed by the court." I n  construing a statute it is the duty 
of the court to put on the language, however inaccurate, such an  inter- 
pretation as will, if possible, effect the end of the Legislature by legal 
means. And upon that principle i t  would, no donbt, be held that under 
this act there should be judgment as upon a i~oi~sui t ,  and for costs 
against the plaintiff. But a judgment that  a suit in a court of law 
be "dismissed" is unkno~vn. I t  is  said to be no judgment at all. 3 
Salk., 213. There is, moreorer, no statute in relation to appeals from 
a magistrate in cases beyond his jurisdiction, and directing the suitr 
to be dismissed, similar to that of 1526, which ~iiakes it the duty of the 
court to dismiss suits improperly comri~ericed in those courts for sums 
below their jurisdiction. On the contrary, the cases stand 011 different 
pril~ciples. I f  a magistrate exceeds his jurisdiction, his judgment is, 
110 doubt, roid, J o n e s  T .  Jones, 14 N. C., 360; and i t  will not justify 
acts under it. The defendant may choose to rely on redress by action 
for any such acts. H e  may also ha re  i t  annulled by writ of false judg- 
111~nt. I t  is also a settled usage in this State to appeal on that ground 
as well as on the merits or  any other point. And the question is as  to 
the lnoper mode, on an  appeal, of insisting on that point. By the law 
as i t  at first stood in the act of 1777 appeals were from a single justice 
out of court to the justices' court. who reheard and deterlnined the 
cause in a summary way, without a jury, ch. 115, sec. 68. But the act 
of 1794, Ker. Stat., ch. 31, see. 110, which extended the jurisdiction to 
£20, enacted that upon an  appeal to the c0unt.y court "an issue shall be 

- - 

made up and tried by a jury in the same nlanner as other jury c:lqw 
are tried"; and from that  time there have been i ~ l e a d i n ~ s  in 

(1%) appeals as in other actions. The court ca~inot dispose of them 
sumarily, niore than other cases. Regularly, then, there sEoulJ 

be a plea in abatement for the want of jurisdiction. But n e  1)crceirt. 
that the l~oint  has been often made on the general issue, 1))- 11-ay of 
objection to the eridrnce of a demand not within the jurisdictio:l, and 
sustained in that form. Of course, we would not disturb the eaibli jhed 
courv  of the courts in this respect. But we hare  i ~ o t  been a n n w  of ally 
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rant may be brought thereon at all events, if the plaintiff does not hold 
the debtor to bail. The opposite position originates in an oversight i11 

drawing the act of 1820, and consolidating the acts in the Revised 
Statute, ch. 62, see. 6. The act of 1803 gives a jurisdiction of all debt; 
of £30 or under, due by obligation, note, or assuinpsit, "or for ally judg- 
ment which may have been granted over twelve montlls b ~ -  a single 
justice of the peace, and no execution have issued thereon." When the 
act of 1820, ch. 1045, extended the jurisdiction to $100, it nlentions only 
debts "due on bond, note, or liquidated account," leaving out "fornler 
judgment"; and the Revised Statutes pursues the same phraseology, en- 
acting in one section that debts due on bonds, notes, and liquidated 
accounts, when the principal does exceed $100, and that debts of $60 or 
under, for goods sold and delivered, or for work and labor done, "or for  
any judgment granted by a single magistrate," shall be cognizable before 

a justice of the peace. Taken literally, the act confers only a 
(160) jurisdiction of $60, due by judgment; and, merely as being due 

on a judgment, the jurisdiction must be held strictly to that sum. 
But when the first judgment is, for instance, on a bond for more than 
$60, which is clearly within the jurisdiction, and the magistrate can 
enforce the judgment by execution, such judgments on bonds must, by 
necessary construction, be exceptions to the provision which limits the 
jurisdiction generally to judgments for $60 and under. There can be 
no danger in allowing the justice to give a judgnlent for a sum for which 
he might issue execution. Indeed, the warrant, when bail is not de- 
manded, is merely a summons in the nature of a scire facias to show 
cause why execution should not issue on the first judgment. I11 B r y a n  
2,. W a s h i n g t o n  it did not appear on what the first judgments were given, 
and the suit was brought by attachment on two judgments, which to- 
gether exceeded $60. We thought that not allowable ; for they could not 
he united, although each might singly be u~ithin the jurisdiction. But 
here we can only suppose one judgment, and that niust be assumed to be 
lawful, and that the magistrate might have granted execution on it. 
Such a case, if not within the words, seems to us to be within the meaning 
and spirit of the act. 

PER CURL~RZ. Reversed. 

Cited: M c K e e  7;. Angel, 90 N. C., 63. 
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ELIZABETH TUCKER ET .\I.. V. J O H N  TUCKER ET AL.  
(161)  

1. A devise of a power to an executor to sell land, or a devise of the land to 
him in trust to sell, does not give him such an interest in the land as 
disqualifies him from being an attesting mitness to the will. 

2. The act of 1840, ch. 62, requiring wills of personal property to be executed 
with the same formalities a s  wills of real estate, is to be construed to 
mean that they shall be attested by two subscribing witnesses, no one 
of whom at  the time of attestation is interested in the bequest of per- 
sonal estate. It  does not confine the interest of the witnesses to the 
devise of lands as in the case of mills devising lauds. 

3. Therefore, where the will disposes of both real and personal estate, so far 
a s  the attestation of the subscribing witnesses is concerned, it may be 
good as  to one species of property and not as to the other. 

4. One who is named executor in a will is so far interested, by reason of the 
commissions to which he is by law entitled, as  to render him an incom- 
petent attesting witness as regards the disposition of the personal 
property. 

5. Therefore, where a will was made devising real and bequeathing personal 
estate. and it  was attested by two witnesses, one of whom was named 
executor. i t  was Held. that  it  was a good will as  to  the lands. but not 
good a s  to the personalty. 

APPEAL f rom STOKES F a l l  Term,  1844;  Pearson, J .  
Deriscirit re7 non npon a n  inqtrunient propounded as  the  will of Robert 

Tucker, deceased, of hi$ real and  personal estate. dated 3 September, 
1842. 

By it h e  gires  to hiq wife 100 acres of land,  two slaves, and  some other 
chattels. 

T o  h i s  son J o h n  lie g i ~  cq 5 shillings, and  to Sarah ,  t h e  daughter  of 
J o h n ,  he  g i res  a negro girl .  

T o  his  sons, Anderson. P a u l ,  Silaq, George, Robert,  and Daniel,  lie 
g i res  certain slave$ each ;  a n d  to h i s  daughter  S a r a h  and his  grand-  
daughter  S a r a h  P r i d d y  lie a l w  gires  cer tain negroes. 

T o  his  daughter  Susanna11 be gives $50. "to accrue by  the sale 
of m y  land," and  to her  daughter  S a r a h  lie gires 50 acres of land, (162)  
p a r t  of the H e a t h  tract.  

To his  daughter  Elizabetli lie gires  the w i n  of 5 ~liill i i lgs, and to her  
children he  gives two parcelq of lalid, to be equally dir ided between thein. 

T h e  paper  then concludes thus :  "The balance of m y  lalid and  other 
property I appoint  and ordain to  be sold, and the  money arising frorn 
t h e  sale thereof not given away, to  be applied to paying my debts; t h e  
balance, if any,  to  be equally dir ided among tlie herein nailled legatees." 

Si las  Tucker  and  Jolni Preston a r e  appointed esecutors, and  t h e  in- 
s t rument  i s  attested by Robert C'oleman and tlie same Jol in Preston. 
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T h e n  the \ d l  was exhibited in the county court, John Preqton re- 
~~oui iced  the office of executor, and it was propounded by Silai  Tucker, 
arid by the widow and the grandchildren, arid by some of the children 
prorided for in it,  arid opposed by the other heirs and next of kin. 

The case came by appeal to the Superior Court, and on thc trial, John  
Preston and Robert Coleman, the subscribing witnesses, prored the exe- 
cution and publication of the instrument, and the jury found ill fa ror  of 
the paper, as a will of real estate, and also as a will of persoi~al estate, 
subject, howerer, to the opinion of the court upon tlie question whether, 
as the said Preston is noilliiiated one of the executors and is also one of 
the two witnesses, the paper is duly attested, so as to be good ill law as a 
will of real and personal estates, or  either, and which. 

The  court x7as of opiniori that it was sufficiently attested to pass both 
real and personal estate, and pronounced accordingly on the verdict, and 
the party opposing the probate appealed. 

J .  T .  ,Iforelread for t h e  plaintifis. 
(165) Rerr for de fendan t .  

R ~ F F I X ,  C. J. There is no doubt that  Presto11 was coinpetent as a 
witness to testify a t  the trial. Between the heir and derisee, the execu- 
tor is competent to support the will. 2 Stark. Ev., 758. And he had 
divested himself of all interest in the personal estate by renouncing, and 
the conlpetenry of a witness depends on his  interest when he i3 called to 
g i ~ e  eridence. Permy 1 . .  E71~inin,q, 4 N .  C., 344. 

But the question on the rerdict is not whether Preston was coinpetent 
to testify a t  the trial, but whether lie was conipetent to attest the paper 
as one of the two witnesses required by law to a will of real estate. and, 
iio~v, also to a will of personal estate, for the competency of a person to 
attest a will depeiids upon his not being interested a t  the time of his 
attestation. All ison 1 . .  ~l l l i so i z ,  11 N. C'., 141. 

We do not see anything to prevent this person from being a good wit- 
ness to this paper as a will of land. That  depends entirely oil the act of 
1784, Rev. Stat., ch, 122, see. 1. With respect to attested wills, the pro- 
vision is that they "shall be subscribed in the testator's presence by two 
witnesses a t  least, no one of which shall be interested in the derise of the 
mid land." I t  has been already obserred that, merely as executor, 
Preston has no interest in the will as a will of land. 

But here there is a directioii to sell land, and as no person is appointed 
to make the sale, and tlie proceeds are to be applied to the p a p e n t  of 
debts and legacies, it  is  a duty that  derolrcs on the executors. Ferebec 
1 . .  Proctor ,  19 ST. C., 439. Still we do not think that gires the executor 
ail interest in the land. The  ill does not charge any commis.iion ill 
fa ror  of the csecntors, a:: ~ r a s  doiie in L417i.so~~ 1 % .  A l l i son,  s l ip tx .  S o r  

122 
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does tlie l aw give it to tliein. T h e  statute, Rev. Stat . ,  cli. 46, see. 29, is  
confined to the  l~ersolial estate, a s  is shomi  by  its liiakillg the coliiniission 
a subject of retainer against creditors. legatee., and  next of kin. 
B u t  nl)oli a l loner  to sell l a l ~ d .  o r  a dm i v  of it  to hini i n  t rust  to (166)  
sell, the  executor is a mere trustee, elititled ill E i ig la i~d  0111- to 
h i s  expenses, and  here to  nothing more, er\cept tlie court of equity niay, 
i n  i ts  discretion, t l h k  proper to  allon-. Of strict r ight  he i q  entitled to  
~ i o t h i ~ i ~ :  and.  therefore: c&ot be said to be iiitercstcd i n  the  derise. 

L 

I t  m7as said a t  tlie bar, hoverer ,  tha t  this could riot he a good will of 
t h e  l and  unless i t  be a1.o good as  to the  personal property, because the  
act  of 1840 places them on the  same footing. B u t  v e  do not perceire 
any th ing  i n  t h a t  which a t  all affects, o r  can be supposed to h a r e  been 
intended to affect, a d l  of lands. I f  tliis be not a good ~ v i l l  of person- 
alty, as  we suppose i t  riot to be, yet that  is owing entirely to  tlie act of 
1840;  aiid t h a t  act is  strictly confined to wills of personal estate, and 
h a s  no allusion to n-ills of real estate, fo r  the purpose of adding a n 7  new 
requisite to  their  forllial execution, hut ~i ierely to require ~ v i l l s  of per- 
sonalty to be  thereafter executed with tllc same forrilnlities a r  mere then 
required by  law i n  respect to v i l l s  of lands-learing the la t ter  just as  
they were before. 

B u t  we th ink  tliis paper  i s  not duly atteqted a. a d l  of personalty. 
I t  is insisted tha t  it  is, because the  act of 18-10 niaker a n i l l  sufficient to  
pass personal estate if i t  be executed ~ i t h  tlie smile formalities as  a r e  
required by the first section of tlie Rerised Statutes  concerning wills of 
la i id;  t h a t  is  to  say, by  two n.itnesses not ir~teresterl i n  tlie devise of the 
land. B u t  though tha t  be the literal reading, i t  callriot be the sellse of 
t h e  a c t ;  f o r  it  would render i t  absurd, aiid defeat the  o b ~ i o u s  purpose 
of the  Legislnture; for,  as  just observed, tha t  act does: not touch a will 
of land, a s  making any  altcratioii ill tlie l an  as to i t s  execution; but i t  is 
colifined strictly to wills of personal eqtate. There n a. no niotire to  al ter  
the  law a s  to  wills of land,  as  i t  Tras already ellacted tha t  t h e -  should be 
attested by two nitliesses not ii~teresterl in  the laiid a t  tlie t ime of attest- 
ing. Tlie sole object of the act of I840 n as to estnblisli the same guards 
ill relation to  thc l ~ e r s o l ~ a l  eqtate against f r a u d  and per ju ry  ill fabricatirig 
a n d  s ~ ~ t a i i i i i l g  nlllq. Tlie c o ~ ~ s t r u c t i o n  of the act nmqt be to require 
t n o  nitliesseq t ~ t  leirct to  a ~ v i l l  of p e r a o ~ ~ a l  ectatc, 110 one of n1iic.h 
shall be iiitercqtcrl i~r t h r  pc~noiz t r l  csf ic te  bequentlicd ill i t .  Tlint (167)  
must be tlie ~ i i e a l i i ~ ~ g ;  otlicrnisc, the act n i l l  be ~ ~ n p a t o r y  ill the 
1 ery  case nlid only caqe ~iieiitioiicd ill i t ,  n l i i c l ~  is tlint of a ~ v i l l  d i ~ p o s i i ~ g  
of perso~la l  estate onl> ; fo r  the act docs not p l o ~  idc fo r  tlie ca.e of a n i l l  
disposiing of hot11 real mld p e r ~ o i i a l  cqtate, and  ncld ail- crreniolly to  be 
observed i n  the  csccut iol~ of such a u i l l ;  bnt  it  $peak* of a n i l l  of per- 
~ o n a l t y  as  diqtii~ct fro111 oile of I a l ~ d ,  nlid rccogl~izcq tlic111 as  i~ i s t ru l i~e i i t s  
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relating to different subjects. But it applies to wills of personalty the 
same prorisioils as to their forinalities that nere  before required for wills 
of land. Therefore, there must be t n o  witnesses to i t ;  and the only 
questioii ib, TT'hat are to be their qualifications? Certainly, the Legis- 
lature did not mean that if a will disposed of notlling but personalty it 
should be good without a n -  w i t n e ~ s ;  for that ~i-ould be agaiust the very 
words of the act. 111 such a ca*e, then, it means that the witnesses 
sl~ould be persons taking notliing b- the instrunlent-that is, no part of 
the personal estate, which is the sole subject of the instruinent. If  so, 
i t  follou s, when the instrument purports to dispose of both real and 
personal estates, it must be attested as to each in the sereral inaniier~ 
required to make a good vi l l  of the t ~ o  kinds of estate. separately. 
There is nothing in tlie act to show that the Legislature meant that a 
n i l l  should be good as a n ill of personalty merely because it was good aa 
a will of realty, more than that it should be good as a will of land inerely 
because it was good as a n i l l  of personality. 111 fine, the law treats the 
two kinds of estates as different subjects, and often going to different 
persons. I t  does not deem tlie one fund or the other the more worthy, 
so as to make a will tliat is good as to one fund good as to the other; 
nor is there aliythiug to raise a presuinptioil tliat tlie Legislature iiieant 
that  a will disposing of the two kinds of estates should operate as a 
whole or not at a l l ;  for, as n-e haye already said, the case of a will of 
both kinds of estates is not within the purriew of the act, but it simply 

prescribes a new method of attesting a will of personalty. Here 
(168) the jury haye found the animus d i s p o n e d i  as to both estates, and 

that  was their prorii~ce. Robin.son v. l i e u ,  15 S. C., 301. So 
that the only question is as  to the sufficiency of the paper in rcspect of 
its formal execution as a will of each kind of estate. I f  the Legislature 
had intended that a will of real estate, attested by witnesses not interested 
in  the devise, should not be good as a devise, if it  should not also be good 
as to the bequests of personalty contained in it, o r  r ice  versa,  the lan- 
guage would hare  been simply, "that no will should be good to pass m y  
estate unless it be subscribed by tn.0 witnesses, neither of ~i-hich should 
be interested in any gift in the saine contained." But as the act of 
1784 only requires that witnesses to a will of land should not be inter- 
ested in the land, we can add nothing to the qualification of the witneises 
to such a will. And as tlie act of 1840, as it must be understood, requires 
two witnesses to a will of personal estate not interested in the bequestq 
thereof, we can take nothing from their qualification. I f ,  indeed, we 
could see a reason why the Legislature should have intended that the 
gifts of land or its proceeds to this person's ~ l ~ i d o w  and grandchildren 
should not take effect because the parents of those grandchildren (to 
wliom the testator did not think it safe to give anything) are able to 
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defeat the gifts of personalty to tlie same persons for the want of a mere 
formality required by tlie law in tlie execution of the paper as a will of 
personalty, while it has e w r y  forinality required for it as a d l  of land, 
we should most 11-illingly declare it not good for one purpose, becauv 
not good for all. So v e  should most gladly, undcr the verdict, support 
it  as a nil1 of personalty, if we n-ere a t  liberty to do so, merely because 
i t  is good as to the laud. But v e  cainiot do so, because that is not the 

L 

act of 1040, which requires it,  as a ~vi l l  of l)ersoiialty, to be attested by 
persons not intereqtcd in the perso~ially. I t  is to be regretted, indeed, 
that tlie Legislature has not adopted tlie policy of the act of George 11 
and destroyed the interest of tlie subscribing nitlresqes by making void 
all gifts in the will to tlieir~; and the xmrt of such a provision is severely 
felt in this case, as it defeatq the most bn~eficent prorisions for the 
families of the Tery persoils wlio contest this d l .  But TT-e cannot 
act 011 such consideratio~is, but niust adniii~ister tlie law as it i s ;  (169) 
and as that requires an attestati011 of a d l  of perqoiialty by tn-o 
persons not interested in it at the timc of their attvtatiori, this is not a 
good will of that kind. The ~vitness Presto11 was interested, because tlie 
act of 1799 gives an executor a legal right, over and above his charges and 
disbursements, to co~ilnrissiolis on the p e r s o d  estate. 

Therefore. upon the rerdict, tlie court should haye pronounced for 
this as a sufficient will of the real estate, and against it  as a will of per- 
sonal estate; and. co~~sequently, the jndgment iiiust be reversed and the 
case remanded ~v i th  instructions so to vronouiice and to certifv the same 
to the county court in order that the will and probate may be there re- 
corded and other proceedings had according to law. 

PER CTRIAII. Reversed. 

C i f e d :  I l lorton I.. I n g r a m ,  33 N. C., 370;  JIcC'orkle r.. Sher r i l l ,  41 
S. C., 1 7 7 ;  ITillianzs 1.. TT'illiai~ls, 44 S. C. ,  274; K i r b y  c. K i r b y ,  Ib., 
4.56; H u i e  1 . .  J I c C o n ~ 1 ~ 1 7 ,  47 S. C., 436; G z r t ~ f e r  1 % .  (+unter ,  48 S. C., 442. 

J A S E  M. BUIE v. J O H X  B. KELLY. 

1. Where a daughter  placed in t he  hands of her  father $550, and also a n  order 
from he r  uncle for $122, which the  father owed, for the  purpose of en- 
abling the  father to purchase for her  a negro woman a t  public sale, and 
the  father purchased for her  and in he r  name, and took a bill of sale in 
h is  own name, t ak ing  possession of t he  negro and giving h i s  bond, ac- 
cording to the  terms of the  sale for the purchase money, but immediate- 
ly af terwards  conveyed the  negro to  h is  daughter :  H e l d .  t ha t  th is  con- 
veyance could not be considered fraudulent against  the  father 's  
creditors. 
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2. The father would a t  least  have been compelled by a court  of equity, under 
those circumstances, to make the  conveyance to  t he  daughter.  But in 
fact a conveyance from the  fa ther  was  unnecessary, as  by the  sale and 
delivery the  father purchasing for and in  t he  name of h is  daughter.  an  
absolute legal title inlmediately passed to the  lat ter .  

~ P E  IL fro111 ;\IOOKE Spriliq Terni, 1q-l-4; S a s h ,  J .  
D ~ t i n u ~  fo r  a felilale %lave aiid licr t n o  childreli, ~vliich the 

(170)  d e f e ~ ~ d a i ~ t  claiilied ~ u ~ d e r  a p u r c l ~ a ~ e  made by  liilii a t  the price of 
$102 a t  a sale made by tlie sheriff of Xoore,  i n  Dece~nber ,  18-10, 

on a I ier i  f a c i c~s  against Xalcolili Buie, the fatlier of the plaintiff. T l i ~  
plea is  non ( I ~ t i l l ~ t .  

Tlie r)laintiff c lai i i~ed the  slares under  a bill of sale f o r  tlie noillail 
and one of the  cliildreli, tlieii born, inacle to  lier by her  father ,  bearing 
date 9 June ,  183s. T h e  defendant contended on the  t r ia l  tha t  the  con- 
yeyance ~ v a s  frauduleiit  against the creditors of Xalcolm Buie,  n h o  was 
largely indebted a t  tlie tiiiie he made it ,  and, indeed, n as aclniitted to  have 
been tlieii irisolreiit. 

To establisl! the  fairness of the transaction, the  plaintiff released her  
fa ther  from the  nar ra i i ty  ill his bill of sale and called h im a5 a witness. 
H e  stated tha t  lie admiiiistered on the estate of a deceased relation, of 
whom lie a i d  h i s  brother, Dr .  Buie, were the  nes t  of kin, and tha t  i ~ i  
tha t  mariner lie becaiile i~idebted to his  brother i n  a sum exceeding the - 
whole value of the Iiegroes i n  controversy; tha t  tlie negro woman and 
llcr eldest child l~e lo~iged  to the estate of his deceased i~iother-ill-law, and 
n e r e  sold fo r  distribution auioiig the ~ i c x t  of kin, a d  tha t  his  share of 
tliat eqtate also exceeded tlie I alue of the  negroes i n  colitrol-ersy. 

H e  furtlicr .tated that  lii, d a ~ ~ g l i t c r ,  the plaintiff, desirous to pur- 
cha-e the voiiiaii nlid her  cl~ilcl, reque,-ted l i i i i~  :is agent aiid on lier 
behalf to bid f o r  her and  make the  purcliase a t  the sale, and a t  tlie 
sailie time placed in his llniids the sluii of $550 to pay  for  tlie negroes, 
if lie s l~ould  purrliase tllclli f o r  Iicr, and also ~ ~ r o c u r c d  a11 order  from 
D r .  Buie to the n-it~iess, i11 caqe lie should lial-e to give more for  ti?:. 
negroes t l i ~ ~ l  $530, to aljply, ill discharge of the excess, as  much as 
1nig11t be suficieiit of the I1iolle- the r i t l i e s  tlicn oved  D r .  Buie, w s  
before me~i t io i~ed .  H e  t l i e l~  stated t h a t  lie a t t c~ ldcd  the sale wit21 his 
daughter,  and i n  her  1)reselice made k ~ i o n  11 1 ) u b l i c l ~  tliat Ile n a- biddi~ig 
for  lwr, and  accordi i~gly lnuchaced the liegro as  the apelit a n d  ill the 

name of Iii, daugliter, a t  the 1)rice of $672 ; that  he did not 
(171)  actuall>- pa~7 tlie Caine, because lic n a s  entitled to a diridencl 

of tlie eqtate to a greater m ~ i o u ~ ~ t ,  alld, therefore, lie g a \ e  hi= 
on11 bond to the  aclu~ilii.;trator fo r  the price, a n d  then used the niolier 
lie had  reccix cd from rlie l>laintifl'; tliat lie did i ~ o t  pay his bond nlieli 
i t  fell due, but that  l l ~  filed a hill for  a n  accolmt and  f o r  hi, d iy t r ibu t i~  t. 



sllarc,  lid tllrrc~ou obtail~etl all i ~ ~ j u u c t i o ~ ~  a e a i ~ l s t  tlic bond. H e  fnrtlici 
stated tliat lie did imt tnhe n c o l ~ ~ r ~ u ~ ~ c e  for  the negroe., but tha t ,  solii* 
t ime a f te rnards ,  a u d  011 7 .Julre, 1*3%, 11c did a p l ~ l y  for  o l ~ e  m ~ d  the 
a d m i ~ ~ i ; t r , ~ t o r  oi-fcrcd l i i~ l l  O I I P  i n  liih OT\ 11 ilallle, I\ llirll 011 tha t  accoulli 
lie objected to r?ccir h g ,  a. lie liad made tlie purchase for  the plaiiiti+t 
a i l  I 1 e B u t  h ~ i i l g  told that  a returli  of tile sale liad becli 
made ill lli* name, a n d  tha t  it  nou ld  cause iome i ~ ~ c o ~ l r e l ~ i e ~ ~ c e  to al ter  
it ,  and tliat i t  would a1iync.r a. ne l l  fo r  lliili to 111ake a deed to Ilia 
dauglirer, Ilr, fillall.\ acccllted the collrejance to l i i~u-e l f ;  but that  !ip 

r e t u r i ~ d  lloilie t n o  J a r  :lftcrn:ird., and  i l ~ n u e d i a t e l  e ~ e c u t e d  a ~ u i  
d e l i ~ e r e d  to the  plai~l t i f f  the bill of iale to h r ~ ,  datcd 9 Julie, ISX, a ~ i t l  
r e g i * t e ~ r d  ill J lay ,  1x39. 

U ~ ) O I I  hi* c r o s s - e x a ~ ~ ~ i ~ i a t i r n  thi, nitne.;s n a s  aqkcd wlietlier, a t  t l i ~ ~  
sale uiider the csccut iol~,  i l l  re1~1y to a question 1)- oilc C. Dowd, he llad 
not stated tliat he eaccnted the deed to tlie plaiutiff af ter  the  t e s t e  of 
the  csecnt ioi~ under ~i liich the ilegroes n e w  sold. aud  lie replied i n  the 
~ i e g a t i ~  c. 

7'11~ d r f e i ~ c l a ~ ~ t  the11 .honed a ,nit co~iiiiie~iced ill S o ~ e m b e r ,  1537, 
agaiii-t X a l c o l l ~ l  Bnic, as  the surcty of oiic X c I i ~ t o s l l  i11 a bond iu  
n l l i c l ~  a j u d g ~ l ~ e ~ ~ t  u a i  ohtailled ill February,  1339, fo r  u l ~ n a r d ,  of 
$0,000; mcl that  cxrcu t io i~  i-iued therefor, and  r a s  regularly kellt cp 
u ~ l t i l  the d e  a t  nliicli the defe i~dant  bought in December, 18-1-0. 

Tlit, d r f e ~ ~ d a ~ i t  tllen called a nit11c.q~ n h o  teqtified that,  a t  the  s a h .  
C. D O I I ~  a.kcrl 11. Buie n l l e ~ l  h i i  deed to the plaintiff v a s  e s e c n t d  
and  Buie replied th:rt i t  naq r i t l i ~ r  a f t ~ r  tlip m-i t  na.; i w ~ e d ,  o r  af t*r  
the  w i t  TI a %  ill.titutcd, or a f t ~ r  tlie f ~ < t e  of the  eaecution; but n liicli 
was t l l ~  11:irticulnr e \ p r e 4 o l 1  tlie n i t ~ i c -  n as  luiahlc to say, tliouqh 11 
n as iixlilied to  tliiilk i t  rr a s  the last.  

Tlie clcfc~idailt tlieu off'ered to  p rore  tliat a eentleiiian of tlle 
bar ,  n 110 is  s i ~ l c e  dead, but n as ~ ~ r e w l t  and  heard Huie's reply (172)  
to  D o v d ,  -aid, ( ( T l i ~ i i  I nil1 bid," a d  iinlnediately bid the sun1 
of $30 for  the  11egroes. But  the  plai~itifi: ohjccted to t l ~ c  eridencc n- 
i r re le ra~ i t .  a11d tlic c o ~ i r t  r e j w t ~ d  it .  

Tlie dcfandant  called otlier nitilcsses to co~ltradict  aud  diycredit 
~ I a l c o l l ~ i  E n i e ;  axid the  l)lai~itiff slipported his elidenee ln* tlic con- 
curr ing t e - t i ~ ~ i o n y  of the l ~ e r s o ~ l  ~ 1 1 0  111ade the sale of the ilegroe.; a t  
n-liich lle l~nrcllaqcd for Iiiq daughter,  a ~ ~ d  of the witl~e-. to  the bill of 
sale f l o m  liim to the 1)laintii-F. L\lso, tllr dcfei ida~~t ' . ;  nit~icsqes, a ~ i d  
perera1 others called hy the plaintiff', uui t rd ill stating that  Xdco111l 
Buic's c l i a r ~ c t e r  was good as  all I i o ~ ~ e s t  inan and  a crcditahlc n i t ~ i r w .  

Tlw d e f e ~ ~ d a n t ' s  objection to tlie plail~tiff 's title, on tlie score of 
f raud ,  n a* preieuted i ~ r  a i i~ui ihcr  of f o r ~ n s ,  not c a * ~ l -  to he di i t i~~gui; l ied 
f rom earl1 other, 1mt r~l l ic l i  it i i  I I I I I I ~ C C - ~ ~ ~ J -  to ~loticcl. :I. ill this Court 
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the defendant's comisel ii~sistcd on oilly a single position. The defend- 
ant a t  the trial mored the court to instruct the jury that, supposing the 
testimony of Malcolm Buie to be true, and that  he had the money, as 
stated by him, to purchase the negroes for the plaintiff, and, with the 
money in  his hands, made the purchase as the agent of the plaintiff, 
yet, as he did not pay that  lnoiley for theiii, but gare  his own bond for 
the price, aiid took a deed in his own ilaiilr, he was merely a debtor to 
the plaintiff for  the money, and the slaws became his property, and 
his subsequelit conreyaiice to tlie plaii~tiff was fraudulellt a i d  void as  
against the jndgment creditor. 

The court refused the iiistructioii, aud directed the jury that if Mal- 
coliil Buie was the plaiiitiff's agent to make the purchase, and tlie money 
put into his hands for that purpose was her money, and Dr.  h i e  had 
in M. Buie's hands money sufficient to corer the balance of the price, 
aiid had ordered X. Buie to apply it to that purpose, and the latter had 
agreed to do so, and in  fact made the purchase for the plaintiff, the 
plaintiff was to be considered a purchaser for a raluable coiisideratio~i, 
and the deed to her was riot frauduleilt, notwithstanding Malcolm Buie 

did not pay tlie said nioneys for the negroes, but gare  his bond 
(173) for the price. 

The jury uilder this instructioii h a ~ i l g  foulid a verdict for 
the plailitiff, and judginent being rendered accordingly, the defendant 
appealed. 

RI-FFIX, C. J. I t  has been insisted here that  the instruction was 
erroneous, at least, in this respect, that  as  to the excess of the price 
abore the sun1 of $550 which the plaintiff put a t  the time into her 
father's hands, riz., $122, the coiireyance was voluntary from the 
father to the daughter, and, therefore, yoid; and, being void in part, 
is, under the statute, void altogether. But we think the position en- 
tirely untenable in reference to this case. The sum of $122 spoken of 
was as much in the father's hands for the purpqses of the plaintiff as 
that of $560. I t  was not exactly in the same form, indeed; but it was 
the same in substance. The larger sum the plaintiff then delivered in 
cash; the smaller the father before had in his hands as the money of 
Dr. Buie, which he transferred, as f a r  as it might be needed, to the 
plaintiff. -1s soon as the purchase was made, therefore, and Malcolm 
Buie had settled for the price by giving his bond for it,  he thereby 
paid to the plaintiff her advance of $550 and to Dr.  Buie the other sum 
of $122, and the plaintiff became debtor to Dr.  Buie, therefore, instead 
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of -\lalcolm Buie. I t  was ilot illaterial that  tlie \cry idelltical inoney 
furnished by t h e  l~ la i~ i t i f f  should be used in paying the  price. It n a s  
o i ~ l g  requisite tha t  the fa ther  should ilot give the rlegro to his daughter,  
or,  i t  m a y  be, a n y  part  of h e r ;  aiid, therefore, i t  is  suf iciei~t  if she 
furnished to t h e  fa ther  a f u l ~ d  to yay  the price i n  full ,  though he  may 
have kept tha t  f u ~ i d  to l i i l ~ ~ s e l f  and applied other means to a n  equal 
a ~ n o u n t ,  of his  on-11. H e  \ \ a s  ~ ~ o t h i ~ i g  out of porket, and, therefore, liis 
creditors had  110 g r o u l ~ d  to coliiplaiii that  his property had been cor- 
i~ lous ly  conveyed for  a n  illadequate consideratioil. 111 thus speaking, 
i t  is supposed tha t  the llegoes ollce belonged to I\lnlcolin Buie, 
aild t h a t  tlic plai~itiff der ired her  tit le f rom or  through him. (174)  

. Admitt ing tha t  to be so. i t  is  plaili t h a t  he  was bound i n  con- 
science to  c m v e y  m d e r  these circuiiistances to the  daughter,  a n d  tha t  
a court of equity n-ould h a w  co~lipelled him to do so ; and,  therefore, i t  
could not be fraudulent  ill hi111 to do it  of his own accord. B u t  the 
t r u t h  is  that  t h e  plaintiff did not der i re  tit le fro111 her father ,  arid the 
case was uiiriecesanrily eliibarrassed by being so considered. Assunling 
t h e  te~ t i rnony  of the fa ther  to  be t rue -and the iiistructioli prayed f o r  
so assunles-the title n e w r  was in  the f a t h e r ;  f o r  the purchase li7ar 
made by  him as the  agent of liis daughter  and  in her  Iiailie, and  as  
so011 a s  the purchase money was paid to the ve~ldor  ( a n d  to that  pur- 
pose the  bond f o r  it  was the  smile a s  payinent) ,  the  right of property 
was i n  the plaintiff, aiid the  tit le becaiiie complete by tlie possessiou 
receired by the daughter.  I1700d, 1 . .  F u l l r r .  unte, 26 .  TTheii the vendor 
a f t e r ~ ~ a r d s  made  a bill of sale to hlalcolni Buie h e  did what lie h a d  no 
authori ty  to do ; fo r  the tit le was riot in  hiill the11 to corn-eg, but had  by 
the  sale and  delivery before rested ill the plaintiff. Therc  was, there- 
fore, no grolmd ~vliatever on which the creditors of Malcolin Buie 
could t reat  tlieqe d a r e s  as his  property. They  Iierer had  been his. 

F o r  this last reasoil, also, the evidence tha t  was rcjrcted was totally 
immaterial.  T h e  object was to  show tha t  the deed froni her father  to the  
plaintiff was in  fact executed af ter  the  t r s t r  of the execution. I f  that  
n-as SO, i t  would make 110 difference, sirice the  plaintiff h a d  title by the  
original purchasr,  made before J u n e ,  1838, and long before the  jndg- 
ilieilt a g a i n ~ t  the father .  B u t  ereri supposing that  the deed from the 
fa ther  to  the  plaiiitiff constituted her  title. the eriderice was properly 
ruled out. T h e  remark of t h e  deceased bidder carried the evidence no 
fur ther  than the tes t i~r io i~y  of the  witiiess, who said he \\--as u i i c e r t a i ~ ~  
whether  the declaratioii of 11. Buie was that  he conreyed a f te r  the  
original wri t  i swed  or  af ter  t h e  t es t r  of t h e  exrcution. T h e  declaration, 
 imply, of the  bystander, "then I will bid," does not tend to 
establish that  t h r  declaration of Buie was the oue or  the o ther ;  (17.5) 
as  he  might  h a r e  thought a conveyance a f te r  the snit brought 
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evidence of fraud. Indeed, that is iilost probable; for, as a rlieinber of 
the profession, he must have known that if the coiir egance na. posterior 
to the execution the s l a ~  e ra.; undoubtedly liablc 011 tlle execution, and 
he nould hare  offered more t h a i ~  $50 for t h e e  slave,. The declarat i~~ii ,  
iu truth, proved nothing. 

PER C r x r a ~ r .  S o  error. 

WILLIAM R. CLARK v. JAMES Q U I S S .  

1. An attachment before a justice of t he  peace, not made on i ts  face returnable 
within th i r ty  days from the  isuing thereof, is  raid by the  express pro- 
visions of our act  of Assembly concerning attachnlents.  

2. So attachments from a justice. like other original  process, not made rerurn- 
able on a certain day, a r e  void. . 

APPEAL froill L ISCOI .~  Fall  Term, 1844; V a n l ~ j ,  .J. 
T/vr.c.r to recover dailiages for the co~lrersion of a htage coach, 1ia1- 

ness, and eight horses, which the plaintiff claimed a property in bp 
virtue of lerics which lie had made as  a constable of the county of 
Lilicoln, under six screral attacli~iier~ts issued at the iusta~ice of six 
eel era1 creditors of one Trice, an abscoiiding debtor. Each attachment 
TI-as for the recovery of a sum of money within the jurisdiction of a 
justice of the peace. After tlle levies w r e  made by the plaintiff under 
the said attachnlelits, and the property taken into his possession, there 
came to the hands of tlie defendant ( ~ ~ 1 1 0  was sheriff of Lincoln) a 

f icri  facias, issued from Buncoi~ibe County Court in favor of 
(176) onc James Patton against the said Trice. And the defendant, 

Ig virtue of this execution, Ieried on the aforesaid propert., 
which then TI-as in the hands of the plaintiff, took it away and con- 
verted it to the payment of the said execution. Sei ther  of the sis  
attachments that were in the hands of tlie plaintiff was made return- 
able at any certain day IT-itllin thirty days from tlie t ~ s t e  of the same, 
nor within thirty days from the issuing of the same. Tlie court wa- 
of the opinion that the attachnlents n-ere raid and that  the levies made 
under then1 by the plaintiff on the property in controwrsy wstcd 110 

title in him. The plaintiff then suffered a pr on suit, and appealed. 

G t r i o n  foil. plaint iff. 
R o y d e n  a n d  H .  TI'. J I i l l ~ r  f o r  dcfeudarc t .  

DASIEL, J. Tire concur n i t h  his Hoilor ill opil~iolr: all and each of 
the said six attachments under which the plaintiff claiined title to 
the property in dispute were 19oitl. Neither of the attachments was 
returnable at any particul2tr day, nor n-ithin thirty d a y  after  the 
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issuing of them, nor were they, or  either of them, returi~able withi11 
thirty days from their ~ P S ~ C .  The act of dsreiilbly requires that such 
attachment, returnable before justices of the peace, sllould be made 
returnable before tlle justice issuing it, or  soiiie other justice, oil or  
before thirty days from the date thereof, to be proceeded in, etc. Rer.  
Stat., ch. 6, secs. 13, IT. I n  TTTashi?zgton T .  Sc~undeis, 13  N. C., 343, 
this Court decided that original proce~s  (which these at tachn~ents are) .  
without ally certain d a -  inentioiled ill it to which it is returnable, is 
w id .  Ibid., 346. The plaintiff, therefore, had no right or  title to the 
property as agaiiist Trice. The l)rol)ert,v of Trice thus being ill tlle 
possession of tlle plaintiff, vaq, nerertheles~, subject to Patton'+ 
execution. 

PER CURIAX. ,Ifirmed. 

ALPHEGS T A L L  v. JOSEPH HOSKISS. 

1. To charge a man with having stolen bank notes in South Carolina i s  not 
actionable in this State, unless i t  be shown by proof that by the laws of 
South Carolina such stealing is subject to a n  infamous punishment. 

2. KO such presumption can be made by the court, as  by the conlmon law the 
stealing of bank notes was not indictable. nor was it  indictable in this 
State until the passage of a statute in 1811. 

(177) 
APPEAL from RANDOT,PH Fall Term, 1544; R a t t l ~ ,  -1. 
This x7as ail action for words spoken charging the plaintiff ~ r i t l l  

takiag-inizztcndo, stcaling-some bank iiotes from the defendant at a 
place in  the State of South Carolina. Plea, not guil t- .  011 the trial 
the speaking of the ~vords both in South Carolina and this State n-a. 
p r o ~ e d ,  and the couilsel for tlie plaintiff coi~tended that they were 
actionable of the~iiselres ill the courts of this State. But the court held 
that  the action could not be sustained unless the plaintiff prored that 
bv the law of South Carolina stealing bank notes was a crime which - 
subjected an  offender to infanlous punisl~li~ent. Cnder that i n s t ruc t io~~  
the jury found for the defendant, and from the judgnlent the plaintiff 
appealed. 

Badger and Xendenhull for plainti f f ' .  
J. T. ~lforehacl fo r  d~fendant .  

RUFFIR', C. J. The Court iq of opinion that the judginei~t should 
be affirmed. Eyer- imp~~ta t io i i  derogatory to the character of another 
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is not actioiiablr. A rule a s  loose as  tha t  could not be tolerated. Tt 
would be the  f ru i t fu l  source of f r i rolous litigation, aiid eupl'ly a notable 
exaiiiple of the uncertainty of the law, or,  ra ther ,  of the  results of law- 
suits. I t  is  indisperisable tha t  a rule h a r i n g  more precision should be 
laid don-11, by which the r ights  a n d  liabilities of persons may  be learned 
with some reasonable certainty. A ~ i d  it  is  highly proper tliat a rule, 
mice adopted, sliould be obserred, tha t  a s  niuch uniformity as  possible 
iiiav be attailled in the aclniiriistratio~i of the law. W e  think the nr in-  
ciple has  heen expressed by the Court  with sufficient precisiori to be 

easily understood, and  tliat, as  expressed, it  is coliforinable 
(179)  alike to authori ty  and  reason. Followiiig Lord N o l t  in  0 q d ~ ~  

1 . .  Y'lirnrr, Salk., 696 ;  the  C'ourt <aid in Brady 1,. TT'ilson, 11 
S. C., 93, "that although the  acts charged up011 a persoli might be such 
as  f lo~v  f rom a nicked and  deprared heart ,  and  involve great  guilt  in 
f o l o  c o n ~ t i e ~ ~ t i t r ,  yet if the  words did not impute to liim a felony c r  
other crime the temporal punishment of nhicl i  is legally i~ifanioui ,  the 
action of s la~ ider  could not be supported a t  connnori lav."  111 Si, i n   PI. 

1 . .  1T711ite, 18 S. C., 471, the  cases i n  Englalid a n d  this country a re  re- 
viewed, aiid the rule, "that the words, if true, must snbject the  par ty  to  
ail infanlous punishnient," is  declared to be the settled l a w  of this 
S t a t e :  the punishment to  be such as in ro l res  social degradation by 
occasioning the  loss of the  libera l e s .  T h a t  rule is  fa ta l  to the plaiii- 
tiff's case. Giiless the  stealing of bank notes be  a criiiie i n  South  
Carolina, and  an infamous crime, t h e  words imputed to the plaintiff no 
act required by the  rule;  and  upon that  point the l a w  of that  S ta te  is  
the subject of proof to u s  here. I t  was, indeed, said a t  the bar  that  it  
was ail act of such turpitude, so pernicious to individuals arid to the  
cominitting of ~vhich ,  if not punishable, there is such strong temptation, 
tha t  the C'ourt should presume that ,  l ike murder, i t  is  punishable i n  
every cirilized nation of this  age, and  especially in  each of the States 
of the  Uliion. in  which so much of tliat 71-hich circulates f o r  rrionev is 
bank paper, as  imperatively to call f o r  this  kind of protection. B u t  
we cannot venture on such presumption. I n  Shipp 1 % .  X c C r a w ,  7 K. C., 
466, the  l aw of TTirginia was giren i n  evidence. I t  is not a case f o r  
presmiiptiori, o r  if i t  be, i t  i s  fo r  a contrary p r e s u n ~ p t i o n ;  f o r  we know 
tha t  by the  common law of England  stealing bank notes lvas not indict- 
able. I n  this  S ta te  it  was first made a n  offense i n  1811-the same 
year  tha t  stealing growing corn and some other  crops was created a fel- 
ony. I f  taking bank notes be a larceny in South  Carolina, it  must be by  
ctatute, and of that  the courts here can take uo notice without proof. 

PER CTRIAM. S o  error .  

C i t e d :  S t o k e s  1 % .  A r e y ,  53 S. C., 69; , C p c r n o r c 3  1%. V , l y m r r l ,  ih., 1 9 6 ;  
H a r r i s  1 . .  T e r r y ,  98 S. C., 134. 
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(190)  
STATE r .  JAMES PATTON. 

1. On the trial of an issue of bastardy, the exanlination of the woman being 
made by act of Assembly pl-lmn fac>ie evidence, the defendant can only 
introduce evidence to show that h e  is not guilty. He cannot attack 
the credibility of the woman. 

2. Sor  can he even show, on the trial, that she was an incompetent nitness at 
the time of her examination before the magistrates, as  that she was a 
colored woman, or had preriously been convicted of some infamous of- 
fense which disqualifies her from taking an oath. 

3. If he wishes to  avail himself of such defense, he must do so on a motion to 
quash the order of filiation, as being founded on incompetent evidence. 

4. If the woman, after her examination, becomes incompetent, thiswbsequent 
disability will have no other effect than to exclude her from being a 
witness before the jury. 

APPEAT, f r o m  ORAXLE F a l l  Terni,  1844;  Pearson,  .I. 
T h i s  was a proceeding under the  act relating to bastardy. T h e  

n-oman, Nancy  T i c k s ,  had  been regularly examined on oath before two 
justices of tlle peace, and  charged the defendant with being the fa ther  
of her  bastard child then lately born. 011 the  return of this  exainina- 
tion to  the  county court all issue was made up, on the application of 
the defendant, to t r y  whetlier he was or  was not the fa ther  of tlle 
child. F r o m  the verdict g i ren  on that  i s u e  i n  the  county court all 
appeal  TTaS taken to the  Superior  Court.  O n  tlie t r i a l  i n  the  S u p e r i o ~  
Court the  solicitor f o r  the  State  offered i n  e r idcr~ce  the e x a n l i n a t i o ~ ~  of 
tlle woman before the  justices, and rested his  case. 

T h e  defendant then introduced two witnesses to i n ~ p e a c h  the cliar- 
acter of the  mother, and ,  anlong other things to sllolv that  her  oath 
was not true, they deposed to her  h a r i n g  signed a paper-writing deny- 
ing  tha t  tlle defendant n a s  the  fa ther  of lier child. 

T h e  solicitor f o r  tlie S ta te  the11 introduced the ~ ~ i o t l l e r  a s  a witne99. 
She  swore t h a t  the  defendant n7as the fa ther  of her  chi ld;  ad- 
mit ted t h a t  she h a d  signed the paper-writing deposed to and  ( l q l )  
exhibited by  the other  ~ i t n e x s e s ,  hut swore that  she was induced 
to sign, though knowi i~g  its colitmts to be untrue, through thc  threatq 
of tlie defendant ,  as  coni~iiunicated to her  by  one of the  last mentioned 
witnesses. These witliewe., being agaiu introduced, w o r e  tha t  n o  
threats  were used, hut that  ;he giglied the  paper  freely a n d  of her  OTVII 

accord. 
Other  testimony was offered on both sides which it  i s  unnecessary to 

recapitulate. 
T h e  defendant 's rourisel c o ~ ~ t e n d e d  tha t  althougli by tlie act of 1514 

t h e  woman's oath was prirircc facie eridence, yet if f r o ~ n  her  contra- 
dictory s t a t e m e ~ ~ t s ,  lier adn~ission in writing, her  general character,  
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and the other circumstailces the jury were not satisfied that the defeild- 
ant ~ v a s  the father, they should find a verdict for  him. Secondly, that 
if the jury u ere satisfied that the woman had willfully and corruptly 
sworn falsely on the trial iii any particular, the rule of fa2;sus in uuo  
fulsus in ornnibus  would apply and have the effect of so far  inval- 
idating and avoidiug the effect of her examination before the magis- 
trates as to entitle the defendant to a verdict. 

The court charged that  before the act of 1514 the oath of the woman 
u a s  coldusive evidence as to the paternit? of the child; that  by that 
act the Legislature so f a r  altered the law as to allox- an issue to be 
made up, but provided that  on the trial of the issue the euamii~ation, 
although not conclusive, should be pri,rlci f uc i e  evidence of the fact. 
The effect of this act is not to submit the issue as an open questio~i of 
fact, and require the State to satisfy the jury that  the defendant is the 
father, but to put the o x u s  oil the deferidalit and allon. him to satisfy 
the j u r ~  that he is not the father-as, for ilistaiice, if he can shon 
that  the child is  black, or tliat he was ill a situation to have no access, 
a3 by being out of the country, wlien the child by the course of nature 
n a s  begotten, or tliat he is iinpotent, or if he can show in any other 
n a y  tha t  he is not the father. So that  if the e~ idence  saitsfy the jury 
in  this case that he is the father, or  if the e7 idence leaves it uncertain 

~ ~ h e t h e r  he is or is not so, the State would be entitled to a 
( l b 2 )  ~ e r d i c t .  ,-\lid in deteruiining the fact the jury should weigh 

the facts of her character, her adlnission that he was not the 
father, the defendalit's being a young inail not long married, and the 
other matters to r l i ich their attention had been called by the coml,el 
on both sides, and the elidence offered. As to the second point, the 
court charged, i r ~  suhstnnce, that although the woman might hare  conl- 
mitted perjury on the trial, that o d y    rent to he r  credit, but did not 
aloid the effect given to her esaniination by the statute; that, indeed, 
if she nere  ilrompetent at the time of her examination, as by being a 
colored ~ ~ o l n a n ,  or by having been disqualified from taking an oath by 
a conrictioii for an infamous offense, then the examination could not 
be read. The court further remarked that e w n  supposing her credi- 
bility on the trial to hare  been neakened or clestroyed, that  did not 
2110~ that he n-as not the father, but might aid in connection with other 
circumstances. 

The jury under this charge of the court fou~ id  n verdict for the 
State, and the usual order for a p r o c ~ d e n d o  to the county court haring 
been made, the defendant appealed to the Supreme Court. 
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SA~H, J .  A \ q  n e  u l~dr rs tmld  the charge of the presiding judge, n e  
elltirely agrer. n i t h  I~ iu i .  T h e  dcfer~darit had  been charged 011 oat11 
by S a n c y  I T i c k ~ ,  a s i ~ ~ g l e  \\olnali, before two ~ ~ ~ a g i s t r a t e s ,  with b e i l ~ g  
the  fa ther  of lier ba.tarcl child. \\'1ie11 the papers  were returned to the 
cour~ ty  court the d e f ~ l ~ d a r ~ t  d c i ~ l m d e d  all issue to be iiinde up,  as  by 
the  act of Assenibly he  \ \a> entitled to do. Upon the t r ia l  tlie e x a m i m -  
tioli of K a n c y  \Ticks n a s  read to the  jury. T h e  defendant, i n  order to  
.how lie was not guilty of the charge, g a l e  i n  evidence a paper-mritilig, 
d rawn u p  by one Faucet t  and  \~ituesqed by one Crawford,  i n  n l ~ i c l l  
S a n c y  Wicks ack~~owledged  tha t  tlw clefeudant was not tlic fa ther  of 
the  child. Both Faucet t  and ( 'rawford s n o r t  that  the l )aper-wri t i l~g 
n a s  read  o~ e r  t o  the uolilan by each of tlieru before she s i g d  it ,  aud  
Faucet t  s\zore 110 threats  n e r e  used to induce S a r ~ c y  \Tick; to execute 
it .  She n a s  then examined or1 behalf of the  State, and ad~i i i t t ed  t h a t  
she had  s i g ~ ~ e d  the  paper. and  tha t  i t  11ad heel1 read over to her  by  
Faucet t  before \lie did io, bnt not b ~ -  ( ' rawford.  who did not haxe the  
paper  ill hi* haild; a d  said she had  signed it  thong11 terror  of the 
threats  of the defendant a -  told her  by Faucett.  hl behalf of the  
defendant i t  lia; bee11 urged liere before 11.; tha t ,  ~ ~ o t n i t h s t a r l d i u g  thc 
act of 1614, if f rom tlie general charactcr of S a n c y  \~ickq-and it  is  
iliow11 not to hc good-and the contradict iol~s to lier t e s t i n i o ~ ~ ~  oli t l ir  
t r ia l ,  t h e  ju ry  were ~ o t  .atisfled the defend:rnt n a *  not the  f a t l ~ c r  of 
her  cliild, he n a *  e l~ t i t l rd  to  a11 acquittal, and, sccondl>-, t h a t  if tlie 
j u r y  n e r e  hatidied that  S a n c ~  h a d  sworr~  corruptly fnl-e on  
her  c x a ~ l ~ i n a t i o ~ i  heforr them, they 11 ere b o u ~ ~ d  to acquit the d r ~ f e ~ l d a i ~ t ,  
nl'on tlie l)rincil)lt  of t t r l \ u s  itc r r r i o  ful,\ I / \  I n  o r r r  , , ( / I  r rn ,  and  tha t  
the  court ought ao to h a r e  instructecl the jury. W r  do not ( 1 ~ 4 )  
accede to either p r o p o ~ i t i o ~ ~ .  B y  the  acT of 1741, w h c ~ ~  a Illail 
waq chilrged on oath b~ :i voluall. a.i directed therein, nit11 being tlir 
f a ther  of Iwr bastard child, and tllc co1111ty court had made the  Ileces- 
.ary oldere. the drfcndant  u n s  a b l ~ l u t e l ~  bound to ll~ailitaili  t h e  cliild, 
a i ~ d  no ~ u o d e  n a <  IlroI idcd \I lierrby ll(2 might  r s c a p  tllc odimn or  
avoid the  bnrdcr~.  'I 'l~r oath of the  woillan war made plellnry proof. 
-1ny and  eyer7 lllan, uiidrr the c o ~ l ~ t r u c t i o n  pixell to t h e  act, TvaL: 
absolutely a t  the uiercy of t h r  11io.t a h a ~ i d o l ~ e d  portion of t l ~ r  co111- 
i t y .  T o  nl-oid thiy 111a11ife.t e ~ i l ,  tlir act of 1\14 gircs  the p u t a t i ~ e  
fa ther  tllc right.  u p 1 1  the rc.tnr.11 of t11c prowcding- to the c o i ~ n t y  conrt, 
t o  demand that  a n  i s i w  ilia11 hc made 1117 to t r y  v l i e t l ~ t ~ r  he he the 
fa ther  of such ch i ld ;  and the act po l - ides  tha t  upon w c h  tr ia l  the  e\nm- 
inat ion of the nouian.  talrcli 011 oath hefore the ~ l~aqis t rn teq ,  shall be 
prima f ac i e  evidence agair1.t tlie person qo accused. T h e  object of 
tha t  act n a .  to give to the 11i1rt accu-ed an opportnni ty to i h o n  llc 
was not t h e  fathnb-not to i l ~ i f t  tlic burdcn of proof. T h e  e r ror  on 
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the par t  of the  defendant consists i n  not properly c l i ~ t i ~ i g u i s h i ~ i g  he- 
t r e e n  p r e s u n l p t i ~ e  eridence, properly so called, a n d  prima f a r i e  eri-  
dence. The  former i s  defined to be tha t  which does not directly prove 
the controverted fact itself, but how it  is to be inferred from circurn- 
stances n hich usually or ~iece-sarily at tend such fact.  I f  the circm1;- 
stances a r e  such ns may  afford a f a i r  and  reabonahle presunlption of 
the fact  to be tried, they a r c  to  be r e c e i ~  ed and left to the con;ideratio~i 
of the  jury,  to  whom i t  belol~gs to deten~ii i le  upoli their  precise force 
and effect and whether t l i q  a r e  suf ic ie~ i t ly  qatisfactory and convi~~c i i ig  
to war ran t  them to find the fact i n  issue. I t  is, i n  t ru th ,  alr act of 
reasoning 011 their  par t ,  1 Phi l .  Er., 155, 156, and  the ju ry  a re  not only 
dt liberty, but it is their  duty.  to TT-eigh the  circumstances, and  to deter- 
liiine how they qtand i n  connection with tlle fact to he established. 
PI irtra facie evidence differs i l l  t h i s :  i t  i s  such er idrnce as, in  judgment 
of Ian-, is sufficient to establish tlie fact  in controversy; and,  if not 

rebutted, reniai~is  iufficimt fo r  the purpose. T h e  j u r y  i b  

(185) bound to consider it, and  in t h e  abseiice of control l i~ig evidence 
i t  beconies co~iclusire  of tlie fact .  Kelly 1 , .  backsmr, 6 Peters, 

632 ; C L C I ' I Y ~  1 , .  Jackson. 4 Peters. 1. T h e  act of 1814 make, the exam- 
inat ion of the female, taken a s  the  act directs, prirna facie widelice of 
the fact  in  the controrersy, to wit, the  p a t e r n i t -  of the  child-not only 
such eridelice as the jury a re  at  l iberty to obey, but which they are  
hound to obey, as  a par t  of tlie law of the case before them. Such 
also, is  tlle law with respect to  the t rad ing  with slaves. I f  a slave is 
permitted to remain in  a store, a f te r  night,  for  fifteen minutes with tlle 
door shut, o r  shall be seen a f te r  night to c a r r a  any th ing  into a store fo r  
sale a n d  not b r ing  i t  out, i t  shall be presumptire  widence of a n  illicit 
trading. Rev. Stat., ch. 34, see. 78. 

H e r e  the  law has  said these facts, when proren,  shall he sufficient of 
the~iieslres to show a riolation of the law, 11-lien u~iexplairied. I11 each 
case the labor of showing innocelice devolres upon the accused; nor  doe5 
this r iolate  the  principle t h a t  every man is  to be conqidered innocei~t  
of a cririiirral charge unt i l  the S ta te  h a <  shown his guilt .  T h e  law has  
a right to prescribe what shall be sufficient to pu t  the  accused on his 
defense. In the case now before u; tlle serer i ty  of the act of 1711 is  
mitigated by tha t  of 1S14. T h e  Legislature has  said the affidavit of 
the woman shall not, as  forliierly, he conclnsire; the individual may ,  if 
he can, show tha t  h ~  i s  not guilty; but eridence less t h a n  this  shall not 
p re ra i l  to  set aside her  oath. I f ,  therefore, 0111~7 doubt is excited b~ 
the  evidence f o r  the defense. the  evidence of the affidavit must  revai ail. 
T h e  defendant has not done what he undertook to do, that  is, shown 
tliat he i s  not guilty. The  act of 1914 did not intend so f a r  to  alter 
the  p r o ~ i s i o n s  of tliat of 1741 as  to shif t  the labor f r o m  the defendant 
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t o  tlie State. This  view i, -troiigly confirilied by tliat portioii of the 
ac t  TI-hich coiiipels the d e f e ~ i d a i ~ t  to pay the coqts of tlie t r i a l  of tlie 
issue, n h e h e r  lie is  successful or not. I t  cannot, therefore, he suf ic ie i~ t  
f o r  the defe i~dant  to 4low that  a t  the  t ime the accusatioii was madc, 
o r  a t  the tiiue of tlie trial. tile mii1a11 v-a- of bad character.  T h e  l a n -  
makers  kiiew the  instances would be  few, if ail?, i n  n-liich tha t  would 
be the case. 

N o r  do Tie see that  the second objection call avai l  the defeiicl- (156)  
ant.  W e  understaiid his I-Ioiior a -  i i la t ruct i i~g tlie jury tliat if 
they were satisfied S a i i c y  Wicks, ul)oii her  exainii~atioii  before them. 
had  slvorn corrupt ly false, i t  ~ v o n l d  in  this casc go only to her credi- 
bility, a n d  if she were -et a d e ,  it would not,  of itself, invalidate the  
examinatioii taken before the inagistrate. T h e  queetioii would still 
reniaiil fo r  tl-ieiii t o  anqner, Has  the d e f e ~ ~ d a ~ i t  shonil to their  satiq- 
faction he  xvas not the fatlier of tlie ch i ld?  T h a t  n a s  tlie issue lie 
had  uridertaker~ to establish. 111 this o p i i i i o ~ ~  n e  c o ~ ~ c u r .  I f  a t  tlie 
t ime she made her  affidarit slie was ail incompetent ~ i t n e s s  against the 
defendant, as  if she was a colored person, o r  had hefore theii been coil- 
victed of per jury,  the defendaiit miglit l i a ~ e  the  order of f i l ia t ioi~ 
quashed, a s  being founded oil incoinpetent er idelice. B u t  upoil ail issue 
tha t  que.tioir cannot arise, and  the  esainiiiatio~i would be erideilce 1 y  
force of the  act. R u t  if at the time she was esainined brfore the iiiagi-- 
t ra tes  she was competelit, a w b w p e ~ i t  disdhility, as  by a c o n ~ - i ~ t i o i i  
of per jury,  would l i a ~ e  no other effect t l i a i ~  to exclude her froin being 
a witnesc before the  jury. T h e  e s a n l i i ~ a t i o i ~  before the magiatrates 
would still reiliaill and  be legal evidence of the alleged charge. 

H i s  H o n o r  winds up his charge by  again succiiictly briiiging before 
t h e  ju ry  the isque they hacl to try. Af te r  e ~ ~ u i i l e r a t i i ~ g  the serernl mode< 
by which the  defendant could cliow positively his innocence, lie oh~erveq 
tha t  if i n  a n y  other way he had qlion 11 1 1 ~  was n o t  the  fatlier of the child, 
they ought to find the iscue f o r  h i m ;  but if fro111 the  evidence they were 
satisfied he  was the  father ,  or if the  evidence produced bv hill1 left tlie 
question i n  doubt, they n e r e  houiid to find tlie i s u e  aga i i~s t  lliiil. TTe 
think the charge placed the clue40n fair1)- and fully brfore the jury. 

PER CK-RIAAI. S o  error. 

Cited:  5'. r .  Lee, 29 S. C., 2G\ : S. 1 % .  L o n g .  81 S .  C.. 490;  S. r .  Good(>, 
32 N. C., 50, 52, 34; S. 1 . .  Floyd, 35 1. C., 8153. 385; C l a d  1 % .  El. R., 60 
N. C., 1 1 2 ;  8. 1,. Britt, 78 S. C., 440; S. I . .  J lcDonu ld ,  152 S. C., 307. 
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i l r i )  
BYRD MOORE v. LITTLETON -4. GTVYNS. 

1. TVhat is  the law of another Sta te  (no t  contained in a s t a tu t e )  is. like t he  
law of foreign countries, a mat ter  of fact to be tr ied by the  jury, and 
cannot be determined by the  court. 

2. TVhere a case arises under a s ta tu te  of a sister State,  the  s ta tu te  being prop- 
erly authenticated under the  act  of Congress or proved under ou r  ac t  
of Assembly. i t  is the  province of the  court to decide both upon the  ex- 
istence of the  s ta tu te  and i ts  proper construction. 

3. So where t he  plea of n 1 1 1  t w l  rerord is  pleaded to a judgment or other pro- 
ceeding in a court of record in another State,  from necessity the  court  
to whom i t  i s  exhibited decides not only upon the  legal existence of t he  
supposed record, but upon i ts  effect. 

.IPPE 11 from CAIK~I.T. ,  Fall  Term. 1841 ; Pecrraon, J .  
This case was before thih Court at the last term, X o o r ~  v. Gwynn, 2 6  

S. C., 27'5, upon a motion for a ne\v trial because the judge then presicl- 
ing had improperly rejected the testiniol~>- of Mrs. Gwynn, the widow of 
the deceased. She had been introduced to testify as to conversations 
be twen  herself and her father, the present plaintiff, r e l a t i ~ e  to the 
negroes, before they were sent to her husband. S o  objections x7ere made 
either here or in tlie Superior Court a% to the propriety of the charge 
g i ~ e n  to the jury, and the attention of this Court was confined to the 
rejected testimony. I n  the opinion expressed as to that  point this Court 
lwliered there n a s  error. -1 llew trial was directed. and the case is  no^ 

.ent 1111 111)011 exceptionq to the charge delivered on the last trial. The 
action is detii~ue, a i d  hronpht to recoyer sereral slaves. The defense, 
that  on the marriage of d~fendant 's  intestate v i t h  the daughter of the 
plaintiff he had g i ~  en to tlic defeildant the negroes in question; that 

this took 1,lace in the State of T'irginia,  here the parties then all 
( Is&) lired, and that the defendalit liad been fire years in the posses- 

sion of the qla~-es, one year in Virginia and the remainder of the 
time in this State. There was no proof of any express g i f t ;  but it mis 
d ~ o ~ r i l  that ihortly after the lnarriage the ilegroes nTere sent by the 
plaintiff to the intestate, a i d  renlained in his possession to tlie time of 
hi? death. S o  more of the fact. of the case are stated than are necessary 
to bring into view tlie relevancy of the instructions given, and which are 
colliplained of. The charge of thp judge stated, "that as this matter had 
takcn place in T'irginia. it  u a s  to be decided by the l a m  of that  State. 
I t  TT-as admitted that a p r o 1  gift of dares  was valid in Tirginia, if the 
donee took and remained in ~)o~session.  But the auestion of law contested 
x a s  nhether b- the Ian of Tirginia the presumption is that  it was a 
gift or a loail. I f  the l a u  presumed a gift, then the burden of shoning it 
v a i  a loan re\ted 111)011 the suppo-ed donor. If the Jaw presumed it a 
loan, then the I. urdc~11 of 4lon inp it XT a. a gift rested upon the sup- 
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posed donee." The court further charged, '(that the jury was to be in- 
.tructed by the court what the law of Virginia was; that  by the law of 
Tirginia, ~vhen,  soon after a marriage, a father sends negroes to a son- 
in-law, the presunlption is that  it  as a loan." 

Under the charge of the court the jury found a verdict for the plain- 
tiff, and judgment being rendered accordi~lgl-, the defendant appealed. 

Aver? f o r  p l a i n t i f .  
Alfor~lzeacl for d ~ f ~ i t d u n t .  

SASH, J. Our only inquiry is as to the legal correctness of the 
charge. T a s  his Honor correct ill stating to the jury that they mere to 
be instructed by the court \$-hat the law of Tirgiuia was, and in  stating 
to them what was that  l aw?  I n  other words, was it a question of law 
for the decision of the court, or one of fact for the deterniination of 
the ju ry?  We think that his Honor erred, and that it ought to 
hare  been left to the jury as a question of fact. The case does (190) 
not arise uiider ally statute of Virginia, but under the cor~~inon 
law of that  State. And we are scarcely at liberty at this day to con- 
sider the question as an open one. Repeated decisions of this Court 
have settled it. I n  Knight 1 % .  TTnll 19  S. C., 129, the Court say : ('The 
court i n  this State do not k i i o ~ ~  the law of other States, and a contro- 
versy respectii~g that law is ordinarily one of fact, which must be decid- 
ed on e~-idence by the jury, under the instruction of the court. The  
only exception we are aware of is to be found when the plea of nrrl tie1 
record is pleaded to a judgment or other proceediug i11 a court of record 
in another State,  here from the necess i t~  of the case the court to whom 
i t  is exhibited must pass not only on the legal existence of the supposed 
record, but upon its effect." Here, theu, is an  express adjudication 
establishing the lan goxerniilg this case, and the cases referred to fully 
sustain it. S. c. JcrtXson, 13 S. C., 563. and Carter  r .  V i l s o n ,  18 K. C., 
364. I n  the first it  is decided that the e.rictencc~ of a foreign law is a 
fact. The court cannot judicially know it,  aud, thwefore, it muqt be 
p o r e d ,  and the proof, like all other, necessarilg goes to the jury. T h a t  
was the law of Virginin in  this case. tlie existence of ~vhich v a s  to be 
p r o ~ e d ?  The statute. nhich n a s  read in  e~idence ,  .peaks of gifts irud 
loanq, so f a r  as thc rights of creditors are concerned-in other wolds. 
a statute of frauds;  it 111ake. no  regulation^ n h a t e ~ e r  as to the rights of 
the donor and dome, of tlie bailor or  bailee. as  between thcinwlres. I t  
iq entirely silcilt as to any p r e ~ u n i p t i o ~ ~ ~  ari.ing froin tlie ~~oesession of 
the son-in-law. JT l~a t  wa, the ~ ~ r c ~ u n l p t i o n  of law ariqing from such a 
possession n a i  the question go~ern ing  the case-in fact, the law of the 
case. The  first thing to be done n a s  to prore the erc i s t r~ ,c~  of tlie l a v ,  
and, according to the opinion ill S. r .  Juckac,n. i t  was a questiou of fact 
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to be decided by thz jury. R o n  was it to be done? I n  this case by tlie 
teqtiinoriy taken, and that consisted of the opinions of three gentlemen 

learned in the laws of that State. I n  one of these opinions it was 
(101) stated that fro111 such a possession of a son-in-law a gift was 

presuuied; and ill allother, that from such a possession a loan 
was prewnied; and the third, that no presumption arose of either kind, 
but that it was a matter of fact to be deterlnined by the jury, ill r i e x  of 
all the circuil~stances attending the possession ill each case. Here, then, 
was a conflict of testirl~oiiy upoil the point in controversyJ the existence 
of the law i r ~  T'irginia-iiot coiltailled in ally statute or record, but to 
he foulid, if at all, in the coinl~loli law of that State. The existence of 
such a law could be proved o l d -  by the opinions of persoils learned ill 
that law. Instead of leaving that testilnoiiy to the jury to be weighed 
by theni, and directing their attention to the circulnstances attending 
the possession of the intestate, the presiding judge, consideririg it a 
questioi~ of law for the court, decides it himself, and informs them 
that by the law of Virginia such a possession by a son-in-law is pre- 
sumed to he a gift. I n  so chargiilg the jury we think his Honor erred. 

TTe do not mean to say that when a case arises under a statute of a 
sister State it is not tlle province of the court to decide both the exist- 
ence of the statute and its proper construction. I n  such a case, the 
statute being authenticated in the rilailner pointed out by the Consti- 
tution of tlie r n i t e d  States and tlle act of Congress, both tlie fact of 
its existence and its proper coilstruction is matter for the court. So, also, 
when the existence of such a statute is prored in the manner directed by 
the act of our Assembly, to the satisfaction of tlie jury, its exposition 
belongs to the court as entirely, ill both the last cases, as if it were a 
statute of our own State. To the cases already cited from our own 
Reports as sustaining the riew 11-e hare  taken of the question involved 
in this case may be added Hrockett 1 . .  S o r t o n ,  4 Corin., 517, and 
T h r m h e r  2 % .  Gill, 3 Gill and Joli l~soi~,  23-1, 241. 

PER CTRIAM. Venire  de t ~ o r o .  

Ci ted:  Hoopei- r .  Xoore ,  50 S. C., 134, 136;  Hilliard 1%. Outlurr~, 
92  N. C., 269; ,{I. 1 . .  Brhttrrci~l. 114 S. C., 808; Lassitet r .  R. R., 136 
S. C., 98 ;  Hul l  r .  R. R., 146 K. C., 351;  Carriage Co. L ~ .  Dowd,  155 
N .  C.,  317. 
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(192) 
ELI BARHAM v. J O H S  1IASSEY. 

1. An execution under which a n  officer takes  actual  possession of the  personal 
property levied on has  precedence over one previously levied on the  
s ame  property, but  under which no actual possession has  been taken 
and retained by the  officer levying it. 

2 .  Where  a slave belongs to one for life, and to another in remainder,  and a n  
execution was against  both, but t he  reniaindernian, prior to the lien of 
t he  execution. had conveyed his  interest  i n  the  slave to a trustee to sell 
for the  payment of debts:  H e l d .  t ha t  only tlie interest  of t he  tenant  
for life was  subject to t he  execution, the  remainderman having parted 
wi th  h i s  legal estate, and having no such certain result ing t ru s t  a s  was  
liable to execution. 

3. And although in t he  same deed of t rus t  a t rac t  of land was conveyed for t he  
same purposes, and the  debts were all satisfied by the  sale of th is  land, 
a f ter  the  insti tution of a n  action for the  slave founded on the  levy, yet 
th is  did not enlarge the  interest  in the  s l a r e  which was obtained by the  
levy. 

4. Where a n  action of replevin i s  brought to recorer possession of a slave, in 
which a n  estate for the  life of another i s  claimed, and the  tenant for life 
dies pending the  action. t he  plaintiff i s  only entitled to recover the  value 
of t he  life estate and damages for the detention. 

APPEAL from ROVKIS(:H.\X, Fall  Term, l M 4 ;  Y e n ~ s o n ,  b. 
The facts in this case are fully set forth ill tlie opiniou delivered in 

this Court. 

X o i e l z e a d  f o r  p l a i n t i f .  
K e r r  f o r  d e f e n d a n t .  

DANIEL, J. This is an  action of replel-in (under the act of Assembly, 
Rev. Stat., ch. 101) to recover a slare iianied Lindsey, and damages for 
his detention. The defendant avo\!ed that he had title. The said slave 
had belonged to Elizabeth Lanier for her life, remaii~der to her son 
Andrew J. Lanier. The plaintiff was a constable, and had in his harlds 
several justices' executions to a11 ailloullt exceediug the ralue of the 
slave; some of them against Elizabeth Laiiier and Andrew J .  
Lanier and sorne agaiilst A. J. Lanier alone. By virtue of these (193) 
executions he. oil 11 Xay .  1842, leried on the slave Lindsey, and 
took him illto his actual possessio~~, and kept liini there until the day of 
sale (27 June, lF42),  when the defendant seized him and carried him 
away from the plaiiitiff's possession. The defendant was also a coil- 
stable, and had in his 11a11ds justices' executions against the rery  same 
defendants (E. L. aild Al. J. I,.), under nliich executio~ls lie, on 15 
April, 1842, had leried on tlie said slave L i l id sq ;  but he did not reiliol e 
him, but left hiin i11 the po~sessiol~ of thc  defendant^ ill those executionq. 
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Andrew J. Lanier, ~ v h o  owned the remainder in the s l a ~ e ,  oil 1 March, 
1%2, executed a deed to one King for the slave and a tract of land, in 
trust to secure one Reed a debt for $700; Reed, on 24 May, 1842, as- 
qigiled all his interest in the deed in trust to Hil l  and Lomax, two cred- 
itors of the Lnniers, in consideration they uould pay him his debt. I n  
September, 13-18, King sold the land mentioned in  the deed of trust. 
and out of tlie purchase money he satisfied all the debts corered by tlie 
deed in trust. Elizabeth Lanier, the tenant for life of the slare, died 
pending this action. 

The  jndgc was of opinion, first, that  the levies made by the plaintifl 
under the executioils i n  his hands had priority to those levies made b -  
tlie defeiidant under the executions in his hands, although they i n  fact 
~i-ere first made, because the property levied on by the defendant wa* 
left by him i n  the possescion of the debtors i n  the said executions. 

,Cecondly, tlle judge thought that the plaintiff, b ~ -  force of the said 
executions in his hands, and the levies under them, obtained only the 
title or special property in the slave which the tenant for life had, as 
a t  the time of the lerg the relnaindernlan had neither a legal nor equit- 
able interest in the slave subject to the said executions. The  deed to 
King carried the legal estate in remainder, and it n7as dated before 
the levies were rnade by the plaintiff. -Ind the fact of the trusts in the 

deed being subsequently satisfied by the trustee selling the land 
(191) (to wit, in September, 1842, and after this suit brought) did 

not t d a r g e  the plaintiff's interest in the slare which he obtained 
by the lery. The trusts in the deed to King being complicated, there 
was no resulting trust i n  A. J. L. of the slave, a t  the  date of the levies. 
upon which they could attach under our act of 1812. 

Thivdly, the judge charged that the plaintiff's title to the slave was 
coextensive only to that of the tenant for life, Blrs. Lanier;  and a>  
she had died before tlie trial. he was now entitled to recoyer, not the 
possee.sion of the s l a ~ c ,  but the d u e  of the life estate, and damages for 
the detention. If  he had brought trover, or  trespass, which he  might 
hare  done ( T a t s o n  on Sher., 191), the damages must hare  been only 
for the value of the life estate and interest; and if he had brought 
detinue, he could not ha rc  recovered the slave, as JIrs. Lanier died 
before the trial. The plaintiff had a ~ e r d i c t  and judgineilt according to 
the charge of the judge, and we do not see an- error in it. 

PER CURIAAI. S o  error. 

C i t ~ d :  A n d e ~ s o n  7%. Docik, 32 S. C., 2 9 7 ;  TT'oodley 7,. Gillicrwz, 67 
S. C., 240; Pen land  2 % .  L ~ a f l / r ~ . w o o d ,  101 S. C., 515. 
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C o s  r. BROWS. 
-- 

JESSE COX, 81)~11~1~~1~. \ l 'o r ( .  E n  .. V. J O H S  R. BROTVS, ~LJ . \~ISIST~<. \~OI<.  ETC. 

1. Where a widow files a petition for a ?ear ' s  provision under the  statute,  and 
dies before any allotment i s  made. the  administrator has no right to re- 
vive the petition, but it  is  abated. 

2. Nor have t h e  children any r igh t  to claim any  allotment of a year's pro- 
vision. Th i s  r ight  is only given to the widow, and expires by her death 
before a final decree for the  allotment. 

A P P E ~ I  from R A S D ~ I  P I C ,  Fall  Term, 1 \44:   pea^ ~ 0 1 1 .  J .  
Petition of Losada Elliott. nidon of .Jol111 Elliott, deceawl, 

for a year's allonmcc. Tpon the trial it appeared that she filed (193) 
her petition at February Tcrm. l%M, of Randolph County Court, 
a t  which term the co1u.t aplmiiitctl a justice of the peace and three free- 
holders to lay off and d lo t  to lier oile year'.; qupport out of her 1 1 ~ ~ -  
hand's personal estate; that in a few days after the filing of the petition 
she died, and aftcr her death, to wit, on S April, 1343. the justice and 
freeholders proceeded to r i c ~ v  the estate of John Elliott, deceased, and. 
there being no crop, stock, or prorisions on hand, they assessed, '(for 
the proTision of the childre11 of the deceaqed," $173, and reported their 
proceedings to the next county court, May Terln. 1i343; at x-llicl~ time 
Jesse Cox, administrator of the estate of Losada Elliott, came into court 
and by leave of the court, made hiiuself party plaintiff to the proceed- 
ings, and lnored that the said report be confirnled, wliich motion na. 
opposed on behalf of certain creditors of the said Jolm Elliott, to v i t .  
Isaac White and other9. The court refused to confirni the report, from 
which judgnlent the plaintiff appealed; and the case coining on to be 
heard before the Superior Court, his Honor declared that the  count^ 
court erred in refusing to confiril~ the said report, and ordered that the 
said report be in  all thiiig.; coi~fi~-mcd : from nliicll judpmeiit, under leare 
of the court, Isaac JThitti, o l ~ e  of the creditors of Jolm Elliott, deceased, 
appealed to the Supren~c ('ourt. it being made appear to the sati5factioii 
of the court that  the ,aid Tl'hite had iidenliiified the adliliniqtrator of 
J o h n  Elliott againqt the cost- of t l ~ c  appeal and liad given bond, etc. 

I) \XIEL, J .  The p l a i ~ ~ t i f l ' ~  ii~te-tatc n a3 the v idon of the defendant'. 
intestate, John  Elliott, of the couuty of Rai~dolpli. After the inter- 
locutory order had been iilade on her petition, appointiiig conmli.;- 
sioners to allot to her a year's allonance, she died before the allotillent 
was made by them. T e  think that her adininistrator had no right 
to revive and prosecute the said petition. The Legislature cer- (196) 
tainly did not in te i~d that the year's allovanee out of the qtock, 

143 
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S ~ I I T I I  c. Low. 

crop, and pro \ ia io~ls  of the intehtate's hnebalid should be asset< for  a n y  
purpose i n  the hands of l / p r  admini-trator.  T h e  intention v a s ,  a s  
appears  by the  preanible to the first act  on the  subject ( t h a t  of 1796) '  
to p ror ide  subqistence to tlie u i t low h e ~ s ~ l f  a11d her  family. T h e  second 
section of the  said act declares that  the allotnlent to be made by t h e  
comniissioners is to be the ' ~ r p p o ~ t  of the nidow and  her  family f o r  t h e  
&pace of one year. The third sectioll declares tha t  such allotment then 
~ i i a d e  shall w s t  in the n i d o n  all abiolute l igh t  therein, to  her  o w l  use 
and the use of her chi ldre~l .  B u t  it w w l *  to us  that  if ihe l,e d rad  before 
the  co~ilmissioners make the allotlilc~lt,  tllr liecessity f o r  it  would of 
course cease, as her  house aud  her  table only. nh i l s t  she was a l i ~  e were 
intended by  the Legislature to be sul11)orted. for  one year  out of the 
a s e t s  of her  hnsband. She, alone, can .ue for  the a l l o t i n e ~ ~ t .  T h e  
children a r e  not authorized to sue for  air a l l o t n l e ~ ~ t .  They  n e r e  riot 
intencled to participate i n  the a l l o t ~ l ~ e n t  in a n y  other w a -  t h a n  as mem- 
bers of the widow'.. family whilst she \ \ a<  alixe. T h e  c h i l d ~ e n ,  there- 
fore, nlnst stalid 11po11 the same footing a s  tEip infant  children of a n  in-  
testate fa ther  n h o  leaves no widow, ill nllich c a v  the  children certainly 
h a ~ e  no year's allowance. I t  seenis to us that  tlie petitiou and  proceed- 
ings under  it  n e r e  abated by  the death of the widon., before a final judg- 
nielit n as rendered. T h e  jndg~lient  re~ldered ill the Superior  Cour t  
n ~ ~ i s t ,  therefore, he rewrsed,  a ~ l d  the judgnient rendered in tLe county 

t must be affirmed. 
PER CTRIAJI. Re7 ersed. 

(197)  
CE\ OX DEVISE OF FREDERIC SMITH v. JOHN LOW. 

The  re turn  or certificate of a ministerial  officer a s  to what he  has  done out of 
court  is  only to be taken a s  p r i m a  fn i i f ,  true. and i s  not con6lusive; i t  
may be contradicted by any evidence and shown to be false, antedated, 
etc. 

A i ~ ~ ~ \ ~ ,  from G~ILFORD, F a l l  Term,  18-14; Pen,son, J. 
Ejectmenf. T h e  lessor of the plaintiff c la i~ned  under  a justice's ex?- 

cution, returned to X a a  Term,  1639, with a l e ~ y  i r idorvd as hav ing  
been made on 3 May,  1830. T h e  case was co~i t inued  to the next August 
term. T h e  notice required by l a v  n a s  give11 arid returned to August 
Term,  1639, a n d  the order of sale was entered a t  S o l e m b e r  Terni,  1839, 
under  which the sheriff sold the land. 
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The  defe~~dal ! t  claimed u ~ i d c r  a deed of trust executed on 18 X h y ,  
and  reg i~ te red  on 20 N a y ,  1839. vhic.11 n a s  the J l o n d a y  of M a y  term 
of the county court. Tlie defendwut offered to  prove that ,  i n  fact ,  t h e  
l e y  was not lnade on 3 3 1 q ,  a <  returned by  tlie officer, but Tvas made on 
11 Mas, being T u e q d a ~ -  of 3 Iay  t r r in ,  arid Tvas then indorsed by the  of- 
ficer, and  anteduted. The  l)lai~itiff 's couuhel objected to the erideilce, 
i n s i ~ t i n g  tha t  the ti111e of the  l e r y  waq a mat te r  of record. T h e  court 
admit ted the  e r i t l e ~ ~ c e .  T h e  ju ry  h a ~ i ~ i g  returned a verdict in  f a r o r  
of the defendant, alid j u d g ~ i ~ e l ~ t  being rendered pursuant  thereto, the 
plaintiff appealed to  the S n p r e ~ n e  ('ourt. 

I)~XIEL, J. T e  arc. of o l ) i l ~ i o ~ i  that  tlie drciaiol~ of the judge wa, 
right.  T h e  ~ccort l .  of a court,  l)rofeq&~g to .t:;te the judicial trans- 
actions of the 4 d  court itqelf, c a n l ~ o t  be colltradicted by par01 evidence 
or  any  other proof, fo r  t h y  i111l)ort w r i t y  i n  t h e ~ t i s e l ~ e s .  B u t  the acts 
aud doings out of court of a ~ l l i~ i i s te r ia l  of'iicer, as  the  clerk i n  issuing 
xri tq ,  conqtables and  she~ifl ' i  ill m i k i n g  returns on Tvar ra~~ts ,  n r i t s ,  etc., 
although r q u i r e d  by lan  to be returned into a court of record, a r e  
o11l7 primel f a t i e  to  be take11 a<  true, and a r e  not col~clusive evide~~cae of 
t h e  t ru th  of thc. thing- they n r i t e ;  they nlay be contradicted by ally 
evidence, alld qlio~\ 11 to h r  f:il.e, a~ i teda ted ,  etc. 

PER CURIAJI. No error .  

(199)  
STATE v. J O H N  W. WOODFIN. 

1. There can be no rerision, either by appeal or rertzorari, of the judgment of 
of a court of record for imposing a punishment for a contempt of the 
court declared by the record to have been committed in open court. 

2. The power to commit or fine for a contempt is essential to the existence of 
every court, and must necessarily be exercised in a summary manner. 

2. The punishment for a contempt, and a conviction on an indictment tor the 
same act. when a c rme.  are diverso intuttu, and will stand together. 

APPEAL from is( ET, F a l l  Term,  1844 ; R u f t l ~ ,  .T. 
The  defendant a ~ ~ d  another were fined by the  county court of Yalicey 

f o r  a coutniipt of thcl court " l y  f ight i~ig i n  the  y a r d  of t h e  courthouqe, 
10-Vol. 2 7  145 
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I~efore the courthouse door, and ill the precelice of the court." Tlie 
defeildant appealed to the Superior Court, n l ~ e r e  it n a s  agreed by the 
iolicitor for the State that the case should he pre5ented to the court a5 
upon a c e r t i o ~ a r i ;  a i d  on the inotion of the colicitor to disn1i.s the 
caqe, oil the ground that the matter mas wholly in tlie diqcretion of 
tlie  count^ court, and not subject to the cuper~ision of the Superior 
C'ourt, the defendant'z couiisel contended that, although the yuunturtl of 
l)unisllnmlt for contempt may be a matter entirely ill the discretion of 
the county court, jet ,  whether the act of the defendant 11 as a coiltempt or 
uot might be inquired of 1,- a court of appellate juri;diction. I t  wa. 
f~wthe r  proposed to be showii to the court that the act complained of xi-a, 
not done either in tlie prewice or hearing of the court below, and that  
for the said act the defendant had beell indicted and puniihed in the 
Superior Court. 

The court n-a. of opinioii a i t h  the colicitor, and ordered the ca.e to be 
diwiissed, froin iihicli judglncnt the defendant appcdecl to tlie Sn- 
preme Court. 

( 2 0 0 )  _ 4 t t o ~ n e y - G e ~ e r a l  f o ~  the ,Vtate. 
S o  counsel Jos  d ~ f d u n t .  

RPFFIS, C. J. The pon.er to commit or fine for coiltempt is essential 
to the existence of erery court. Rusiiiess cannot be conducted unless 
the court can suppress diqturbances, and the only lneans of doing that  
is hv immediate punishmelit. -1 breach of the peace i n  fncie curiae is 
a direct disturbance and a palpable conteinpt of the authorit7 of the 
court. I t  is a case that does not admit of delay, and the court would 
be n-ithout dignity that did not puniqh it proiuptly and without trial. 
S e c e w ~ r i l y  there can be no iiiqniry dc rloro in anoti-icr court as to tlie 
truth of the fact. There is no mode prorided for conductiilg such an  
inquiry. There is no prosecution, no plea, iior issue upon which there 
call be a trial. Iudeed, the person is conclusir ely fixed with the act, for 
the record declares it to ha re  beer1 done ill court, and the record is 
entitled to as  much faith in that statement as it is as to any other matter 
appearing by the record to h a ~ e  been transacted by or before the court. 
I t  makes it as certain, judiciallv speaking, that  this person aiid an- 
other fought in the presence of the court as that the court fined them 
therefor; and the fact cannot be controverted. 

S. r .  Y a n c y ,  4 X. C'., 133, establishei that punishment for a coi~tempt, 
and a conviction on an iridict~rieut for t l ~ e  same act, when a crime, 
d i ~ ~ ~ r s o  in tu i tu ,  and uil l  stand together. Beqides, the fiiit. for  the coil- 
tcnipt ~ v a s  here the first laid, and, therefore, could not be affected by 
the subsequent procrediilg by il~dictl~ient. 
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Admitting, then, that this n-rit of c e r t i o ~ v i  i would lie in any case 
of the kind, it w i s  properly refused ill this. 

PER CURIAX. Affirnled. 

C'ited: S. v. X o t t ,  49 S. C., 450; Robins  e x  pui te ,  63 S. C., 312; 
Baker  v. Co7don, 86 N .  C., 120; I n  w Deuton,  105 X. C., 61, 64;  I11 re  
Rriggs, 135 N. C., 129; E c  p a i f r  SIcCou.n, 139 N .  C.,  104. 

(201) 
THE STATE v. ALFRED HOOPER ET AL. 

A marriage between a colored and a white person, contracted in 1842, a a s  
void by force of the statute passed in 1830. Though this latter statute 
was repealed by the Revised Statute, passed in 1836, ch. 1, sec. 2, re- 
pealing all previous statutes, yet that statute provided that such repeal 
should not affect rights or actions. crimes, or prosecutions arising be- 
fore the repeal. 

,IPPEAL from RUTHERFORD, Spring Term, 18-29; Bai ley ,  J .  
The defendants were tried in Xay ,  18-22, on an indictment for 

adultery; and their defense was that  they were mail aild wife. Tlie jury 
fopnd a special rerdict that tlle defendant Rooper is a free man of 
color, and the defendant Suttles, a ~ ~ h i t e  woman, and that they inter- 
married with each other in this State about ten years before that time, 
and had, from the time of their said marriage up to the time of the in- 
dictment found, lived together and cohabited as mail and wife in the 
county of Rutherford; and the jury referred to tlle court to determiile 
whether the marriage was valid or void-in the former case findiiig 
tlle defendants not guilty, and in  tlle latter finding them guilty. The 
court held that  as tlie marriage IT-as before the act of 1838, cli. d l ,  
which prohibits marriages hetween colored and white persolis, the 
marriage betn-een these parties n a s  not mllavful, and, therefore, ga r r  
judgment for the defendants, from which the d i c i t o r  for the State ap- 
pealed to the Supreme Court. 

RTFFIN, C .  J .  His  Hoilor overlooked the previous statute of 1830, 
ch. 4, which mal<cs it ulilanful for a free ilegro to iilarry a white per3011 
and declares tlle lnarriape yoid. The oversight probably arose from 
the circuriistaiices that tlie act of 1830 n a s  not reeuacted anlong the 
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(202)  R e ~ i q e d  Statutes  of 1836. I t s  o n ~ i s 4 o n  induced and rendered 
necessary the  act of 1838 to the same effect. as  by  R e r i d  

Statute ,  ch. 1, sec. 2, a l l  pr ior  statute.. n e r e  r e l m l e d .  B u t  the same act 
derlarc: *rich repeal should not affect rights o r  action., crime; o r  pro-- 
ecutioni ar is ing before the repeal ;  and,  therefore. the marr iage be- 
tween these persons which n-as celebrated n h i l e  the act of 1830 waq i n  
force i q  1-oid. We  say the  marr iage rook place n h i l e  that  act was i u  
force because the act went into operatioil 011 3 February ,  1 h 3 1 ,  and thf 
t r i a l  n a s  i n  May,  lh42,  and the rerdict  finds the i l~ar r iage  to h a r e  beell 
"about ten years  before t r ia l" ;  that  is  to say, in  -\lay, 1842, being o 
year  and three nlolith+ a f te r  the act was i l l  force. There ought, there- 
fore, to h a r e  Lecn j~idgl l~ei l t  fo r  the S ta tc  011 the  q ~ e c i a l  rerdict.  

PER CI  RIIII .  Re1 erseil. 

(2C3] 
T H E  STATE O X  T H E  RKI  a.11ox OF J O H S  H U G H E S  T-. G. H. K I N G  Ei' .\I.S. 

1. A court of record may anlend its records at  any time n u ~ ~ c  pro tunc.  
2 .  It must appear upon the records of every county court that at least three 

justices were present to hold the court, as a less number are not con]- 
petent to constitute a court. 

3. If it appear that three justices opened the court, it will be intended that 
they continued to hold it notwithstanding the adjournment. unless 
others be specially named as being present on subsequent dajs .  

4. A certificate from a clerk of a county court simpl> stating that ''A. B. came 
into court and qualified as constable," etc.. "having been duly elected 
by the people." etc.. without setting forth whether there were three or 
more justices on the bench on that or any preceding day, cannot be 
received as  a t ransc~ip t  of the record of the court, because it does not 
appear that there were justices enough to constitute a court, and, there- 
fore, having no authority to make or cause to be made a record of the 
court. 

APPEAL f rom CHEROKEE, S p r i n g  Term,  1844;  S e t t l ~ ,  J .  
Debt on a bond g i ren  by  Har r i son  K i n g  as  a constable i n  Cherokee 

County, and by  the defendants a s  his  sureties. I t  is  i n  the penal ty of 
$4,000, with the  usual condition f o r  t h e  performance of his  duties as  
constable. a n d  bears date  1 4  Januar;v, 1840. T h e  breaches assigned 
x7ere the fai lure  of K i n g  to collect certain claims placed i n  his  hands  
by the relator, and  applying the  same to his  own use. T h e  pleas were 
tron est factzrnz and conditions not broken. T h e  execution of the 
instrument was proved by  the  subscribing witness, who stated t h a t  i t  
TTas piren i n  the  county court when I i i u g  v a s  admitted into the  office 
of col~stable. T o  chow t h a t  K i n g  h a d  been duly elected and achnit- 
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ted, and, so, tlie bond duly  take^^, the plaiiitiff read in evidence (204) 
a paper purporting to be a trailscript of n minute froiii tlle 
records of the c o ~ m t -  court a t  January  T e n i ~ ,  1510, of the tenor fol- 
lowing: "Harrison King collies into court and enters into bond ac- 
cording to law, and gires for sureties, J. W. King (and tlle other defend- 
ants) ,  and is sworn i n ;  it appearing to the court that said King was 
duly elected constable according to law." I t  was objected by the other 
defendants tliat the said 111i11ute had beell altered, aiid i t  was admitted 
by the rouiisel for tlie plailitiff tliat the words, "it appearing to tlie court 
tliat the said Ki11.g was dulv elected constable according to law," had 
been added as an  a i i ie~~d~i ient  by order of tlie county court sitting on 
the day previous to this trial. I t  did not appear upon the said record 
what justices or what nuinber of them mere holding the court wliei~ the 
said King was admitted and gave tlie said bond, or  during that  day. 
The  entries being, "The court met according to a d j o u n ~ m e ~ ~ t , "  and then 
follows the above nlinute. 

I t  was thereupon insisted for  tlie defendants that the court had no 
power to alter the record, and that without such alteration i t  did not 
appear tha t  King was duly elected; secondly, that it did not appear 
that  King was sworn in as a constable; arid, lastly, tliat the whole pro- 
ceeding was void, because the transcript does not illention by whom the 
court in question was held nor sliow a sufficient number of justice< 
present. Bu t  his ITo~ior held the objections insufficient, and there was 
a verdict for  the plaintiff and judgment, and the defendants appealed. 

S o  counsel for pithpr ~ U I - t y .  

RUFFIN, C. J. This Court has so frequently liad occasion to de- 
clare that  the power resides in  every court to anleiid the entry on its 
niinutes o r  the record of its orders and judguients n u n c  pio  tune ,  and 
that  no other court could incideiitally question tlie verity of the record 
as amended, that we supposed the point monld bc no Inore inade. Wc 
itlust take the record as it is, because duly certified to us, and wc are 
not a t  liberty to inquire how it came to be as it is. 

We think it docs su f i c i en t l~  appear upon the ~ ~ ~ i ~ ~ u t c s  a l ~ d  
bond taken togctlier. that King was elected, adnlitted, and sworn (205) 
into office as constable. S. I . .  F u l l ~ ~ ~ w i d e r ,  26 N. C., 364, shows 
that  the entry, "it appearing to the court that  said King was d u l -  
elected accordiiig to law," must be understood to inean that he had 
been elected by t l i ~  legal popular vote; aiid it is iiecessarily to be in- 
ferred tha t  he was sworn into tlie office of constable to which he had 
been thus elected. 

W e  believe, howerer, that the reinailling objection, as the case now 
appears, ought to ha re  been sus t a i~~ed  for the plaiiitiff's reliance i i  
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placed, on this point, on the act of the last session of the -issen~bly, 
1544, ch. 36, ~ ~ h i c h  enacts that all bonds which hare  been taken by any 
court from one admitted into the office of constable shall be good; and 
it is supposed that thereby the objection to the sufficiency of the de- 
l iwry  or acceptance to the bond is remored. Upon that ground we 
would willingly support this bond, if we could; as ma? be seen from 
our judgment in 3. /;.. Pool, ante, 105. But tlie question still remains 
whether this bond was "taken by any court" as required bg the act of 
1844. T e  think it does not so appear from the record that  was read in 
evidence, because it does not set forth that the court n a s  held by three 
persons or more who ve re  justices. I n  L~icllozc's case, Cro. Eliz., 738, a 
presentment i n  the quarter sessions was y~iclshed upon certiorari because 
it did not state the justices before whom it was taken. I t  would seem 
that every record must set forth before what person or persons the pro- 
ceedings were had and by whose authority that record was made. Ser- 
geant Haxvkins Cr.  L. B.  2, ch. 255, see. 23, states that  i t  seems generally 
agreed that if the caption of an  indictment at a session of the pence 
do not mention before whom it was holden. or if it  set it  forth gen&illv 

u 

as holden before justices of the peace without naniing them, it is in- 
sufficient; and for that he cites Ludlow's case and several other adjudi- 
cations which, we find, fully support him. The objection, when taken in 
S. I.. Levis, 10 S. C., 410, and S. v. Rirnbrozigh, 13 S. C., 431, was 

orerrulerl, not because it was deemed untenable in lam, but be- 
(306) cause i t   as untrue in  point of fact. There the records ehox-ed 

that the court was held by a gentleman uhom this Court knew 
i (. officio to be a judge of the Superior Courts of Law, being the courts 
of the highest criininal jurisdiction in the State. Therefore, tlie Court 
held that the record was sufficierit in stating his presence, without set- 
ting forth his office. But it is plain it was thought necessary that it 
h o u l d  be, a t  least, stated that the court n7as held by one that was a 
judge of the court, although i t  need not set out that  h e  was such judge, as 
that was o t h e r ~ ~ i s e  sufficiently known. NOT, by law, three justices of 
the county court a t  least are requisite to constitute a court, Rev. Stat., 
ch. 31, see. 5 :  and, therefore, it  must appear by the record they keep of 
their proceedings that  such number TTas present. If it be said that here 
the record purports to be the memorial of the acts of Cherokee County 
C'ourt, and that, as three justices are necessary to form a court, the im- 
plication is a fa i r  if not a necessary one that such court was held by three 
justices, the ansner is that still it  must appear that there were three 
justices, in order that we may see that  the record was really made 
up under the authority of those who nere  competent to make i t  or 
hare  it made. I t  ih i i rg t l i~~g in a circle \ \hen it is said there were 
three justices because the record says it is the record of the court; for 
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it must first be Reel1 who made the record before TI-e can tell whcther 
it be the record of the court or not. K e ,  therefore, think the judgmelit 
erroneous, and that it l ~ ~ u s t  be reversrd. K e ,  howerer, give thiq judg- 
inei~t  very reluctai~tlg, Fecaube x e  are almost sure that enough does, in 
fact, appear oil the record of the county court to rustain the proceeding 
ill tliat court. The case w ~ t  liere confiiies the statement of the record 
to the entrieq 011 tltc d o y  o i i  11  I I ~ C I L  Kinq t j u u l i f i ~ d ,  as if that xe re  
concluiire 011 the uoint. But it is  not. The court is but one court, 
from beginning to end, and the t r r ~ i i  but the firit day, though a c t ~ ~ a l l y  
lasting through se7eral; and the adjourriliients are nothing in this re- 
spect, whether stated or admitted of record, ,'\'. I . .  Allartin, 2-1 S. C., 101;  
a i ~ d  so, also, in the period of doing any art ill the term, uliless the 
law requires it to be done at a particular ti111e; and the number ( 2 0 7 )  
of justices preqent beyond three is innnaterial, n~iless a certain 
nunlber be reqnisite on special occasions. Funter 1 % .  Deans, 11 N .  C.,  199. 
We have never k n o \ ~ i ~  the clerks of the county courts so extremely igno- 
rant  or  negligent as not to set forth, at least the ilaulcs of the justices 
before whoin the court w s  begun for the te rm;  and we have but little 
doubt that as ~ l ~ u c h  as that appears oil the mi~mtes  of the tcrm i n  
question. If so, that ~ ~ o u l d  hare  done, for by il~te~idmcrit of lan-, for  
the purpose of suqtaii~ilig any act appearing to hare  been done during 
the term, thoce persons held the court until it  appear that others oat 
v i t h  them or took their place ; and in niaking up the record in each caqe 
it may v i t h  propriety be itateil that the court xvas held hefore thcni. 
H o w e ~ e r .  tliat i i  u ~ a t t e r  for thc next trial. n.11c11 it will he beell how the 
fact in that respect i.. 

PER CTKI m. 

STATE T. I IARK I). ARNFIELU ET . \ I .  

1. In  a n  indictment for a forcible trespass for taking away goods i t  is not 
absolutely requisite to use t h e  words "against h is  will." I t  is  sufficient 
to use words which necessarily convey the  s ame  meaning. 

2. To  constitute a forcible trespass it is  not necessary tha t  actual force be 
used. -4cts which tend to a breach of the peace may amount t o  i t .  
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3. IVhere three persons took away a slave frcnl another, an cld and feeble 
man, in his presence and against his will, and he  was restrained from 
insisting on his rights by a conviction that it would be useless, and for 
want of physical power to  enforce them: Helrl. that this was a 
forcible trespass for which the party was liable to  inidctment. 

APPEAL from DAVIE. Fall  Term, 18-14; I l l a n l y ,  .J. 

(20%)  Defendants n-ere tried upon the follo~ving indictnl~lit.  to n-it : 

The jurors for the State upo11 their oath prtsent, that Mark I). 
Alr~~if ie ld ,  Xar t in  Booe, and Willialn H. X a r t i l ~ ,  all late of tlie said 
county, laborers, on the 8th day of August, iir t l ~ c  year afore&l, wit11 
force and arms and with a strong h a ~ d  ill said coul~ty,  from and out of 
the possession of olie J o h ~ i  Myers. a certai t~ negro inan named Baal. 
ulilawfi~lly, forcibly, ~ i o l c ~ ~ t l y ,  illid with a strong halid did take and 
carry away, he, the said John Myers, the11 and there being personallj- 
premit  and forbiddiiy t l i ~  *ailic, a g a i ~ i ~ t  the pence and dignity of 
the State. 

Tlie facti prowl1 on the trial n-ere that Johll J I - e r j  had bee11 in the 
peaceable posscssion of the iiegro slave Baal  for wren year.;; that 011 20 
March, 1843, the three defendants nen t  to the d\~ellirig-houv of John 
Xyers, after dark, and asked permis~ion to .jtay all uight;  Myers con- 
sented that they should do SO, and ordered the s l a ~ e  Baal to take their 
horses and put them ill the .table; the defendants nent  to accompany 
the slare;  a few minutes afterwards the slare nas  heard to cry out as if 
in distrcsq- that Myers, nit11 one ITeriry L\rinsnortlly, Iiis s tepon,  ~ v h o  
n a s  there by accident, ii~in~ediatel- set out in the direction of the noise; 
h n s v o r t h  first came up with tlie pa l t j ,  I\I-er. beiiig l e y  old and a 
cripple; shortly afterwards Myers came up to tliein also, nlleli they 
foui~d Baal tied and ill custody of the three, about an l i u ~ ~ d r e d  yard, 
froui the house. They hot11 de~~lailded to kiion n hat the meaui i~g of 
this conduct nas.  Eitlier Booe or Llrli&ltl .aid tliey had a proces. 
a g a i ~ ~ s t  Baal for s t d i n g ,  and they nieaiit to take hi111 to a i~eighhoring 
blackmiitli's shop for trial. Both Myers and Aruibn ortliy de~nanded to 
see their proc3ei,, hut they refu.ed to show it ; they lmth then demanded 
the liberation of the ilegro, which wa.i refu.ed; tlie defendants then 
neiit off with the negro, and -lralsm.ortliy, at the iiistal~ce of 1\I-ers, welit 

along to sce what they ncre  goi~ig  to do. Before they got to thc 
(2GB) place mentioned for the trial, Xar t in  told h n s w o r t h y  that they 

had no process agaiust Baal ;  that this was all a .hain. A l r ~ ~ ~ - -  
uoltliy the11 again demanded the ilegro from Xar t in ,  and was again 
refused; Booe and Armfield were at this time a little in advance of the 
other two, and not n i th in  heariilg; Booe and Ar~l~f ie ld  had .;hortly before 
this told L ~ r n ~ s a . o r t l ~ y  that tliey did not illeat1 to stop a t  the hlack- 



slnitli's shop. Xyera  n-a. very old a11d illfirm, : L I I ~  h u c n - o r t l i y  n-:IS 
also weak f rom bad l i e a l t l ~ ;  N y r s  had 110 other assistance. T h e  de- 
fendants, on the other h a ~ c l ,  n - e r ~  s t rong and ahled-bodied yomlg men. 
I t  was also proven tha t  the defclitlants hati 110 prore;s a g a i m t  Baal .  

T h e  court,  af ter  expliiiniilg to thc ju ry  ill general tern15 the doctrillc of 
indictable trey)asses ( to  n.llic.11 there Tvas no objectioli), 1)rocc~ded to 
say tha t  it  Tvas not a I lcwssar-  collstitllent of such a n  offense tha t  tlie 
individual whose rights ~i-crc violated should ol)lto.ie the seizuw or tak- 
i n g  away  of his  propert!- force, l~rovidetl 11e n-ere o~cr:rn-ed a d  
prevented f rom doiiig so by a gul~erior  force and a disinclination to 
engage i n  a brcacli of tlic peace : ~ i o r  T a u  it Ileceswry that  he  should ill 
express language J o d ~ i d  t11c trrspaswrc, pruvitlcd tht. jury he of opinion 
t h a t  i t  Tvas against his  wil l ;  that  wliererer property i' t:iken :I 

superior force from the prcscilcc of one who is ill peaccahle l ) o s e s s i o ~ ~ ,  
and contrary to tlie will of the l)osses,sor, the ofielise is co~isunmlated. 
T h e  court,  going on furtlicr to iilstrnct the jury,  culled their  attention 
to t,he s tate  of facts n l i e l ~  the old illall Myers cmlle u p  to the 11artie.i aud 
told them that ,  as  neither of the d e f e ~ ~ d a n t s  \\-as a knon-n oficer of the 
law, t h e  prosecutor X y e r s  had  a r ight  to see their  war ran t  fo r  the 
arrest of his  slave, and was ]lot bound to subillit without i t<  being s h o w ~ l ;  
a n d  if he were restrained froin i u s i s t i ~ ~ g  011 his rigllts b- a c o n r i c t i o ~ ~  
that,  i t  would he useless, a l ~ t l  a n-al~t of phy.ical forre  to lliaintaili tlleiu, 
and the  defe l~dants  carried off the slal-e n ~ ~ d e r  the c.ircumatallcea i n  
proof, f rom his  presence a l ~ d  a g a i ~ l s t  his  will, the-  n-ould he guilty. 
T h e  defendants' counsel askcd the court to instruct tlie jury that  if Myers 
was deceived by  the  representatioi~s of the  defendants anti assented tc, 
the taking away of the s l a w  under  the impression tha t  they had  
a valid process a g a i m t  him,  t h e .  xroulcl not be guilty. T h e  court ( 2 1 0 )  
told the ju ry  tha t  e r e r -  citizen was presunled to understand his 
legal rights,  and it  should he a s s u ~ l ~ e d  by then1 f o r  g r a n t ~ d  that  Myerr 
knew he  had  a r ight  to see their process; and if, ill coliuectioii TI-itli this 
presumption, they fouud u p o ~ l  the erideiice suficient to justify them 
i n  the conclusion that  he  c o ~ l i e ~ ~ t e d  to waive his right<. and  n-as willing 
that  the  negro should go r i t h  t11n11, they ought to ttcqnit the defendants; 
if the case was othernise, l ~ o w r r e r ,  and a c c o r d i ~ ~ g  to the hypothesis 
already p r e s e ~ ~ t e d ,  t h c -  ought to convict t l l~i l i .  

T h c  ju ry  f o u l ~ d  the  dcfrnda~rt.;  guilty. T l ~ r  dcf'clldal~ts tlic11 moved, 
ill arrest of jut lg~ncnt ,  that  rhe i~~t l i c tn icn t  did not charge that  tlie 
taking was ugc t i rd  thr v i l l  of the  p r o s f ~ w t o r .  This  uiotion was orer-  
ruled, and  judgment l i a ~ i ~ l g  beell rnlrlered against tile defenclants. they 
appealed. 
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I)ASIEL, J. First ,  the defendants moved in arrest of judgniel~t be- 
cause the indictment did not charge that the taking of the slave was 
against t h e  rcsill of the prosecutor. I t  iq true that tlie indictnient must 
cor~tain an arenilelit of some greater force being used by the defendants 
than is expressed bv the ordinary words ci e t  u ~ m i s .  But we thirik that 
the averments made in this indictment, that the defelidar~ts took the 
rlare unlawfully, forcibly, and resolutely, arid n i t h  a strong hand froill 
and out of the possessioil of the prosecutor (he, t'he said Joliu Myers, 
then aiid there being 1)ersonally present and forbidding the same), are 
-ufficient aT ernlellts that the taking >$as against the ZL ill of the prosecutor, 
~vithout stating in totzrl~nl 1 erb is  "that it was againit liis \\ill." S. c.  
J l i l l s ,  13 S. C.. 4100. 

~\ 'erondly,  n e  are not able to see that the charge of the judge to the 
jury was erroneom The prosecutor was not compelled to prore that the 

defendants used actual force before they could be guilty of the 
(211)  offense charged; for if the act. of the defelldauts in the taking 

of tlie slare t e n d ~ d  to a breach of the pence. they were as  much 
guilty of a forcible treqpass as if an actual breach of the peace had 
taken place. We know tlie law to be tliat v-here a person enters on land 
in the posws.ion of another, a d  then, either by liis behavior or speech, 
gives those who are in possession jupt cause of fear that he d l  do them 
sollie bodily harm if they do not g i ~ e  way to him, hi9 entry is considered 
forcible, and, therefore, indictable. ,$'. 1 . .  Polloh., 26 S. C., 305. I n  
A'. 1 % .  Fisher. 12 S. C., 504, it was held that the number of actors (three) 
by xlio111 the prosecutor was overawed and prevented from resisting 
made their acts an indictable trespass; and that  the civility with which 
they apparently demeaned themselves, ~vllile in truth they intended a t  
all events to take by force. if rieccssary, the proprty from tlie possessor, 
would not diminish their guilt, since acts of extreme violence, as rob- 
beries and burglaries, are often cornn~itted under civil appearances or 
fraudulent pretenses. The defendants here take possessioli of the slave 
in the iila1111er nlentioned in the case; the prosecutor (an old enfeebled 
11ia11) deiila~ided of tlie defendants that the slave should be given up to 
hilli. which they refused to do, arid carried him away by means of their 
superior force. The judge told the jury that  if Xyers  was restrained 
from irisisting 011 his rights by a convictioli tliat it  would be useless, 
and froin a want of physical power to enforce them, and if the defend- 
allt. carried the slave away from his presence aiid against his will, they 
-1iould find the defendal~tq guilty. We think that the charge was correct; 
the proaecntor must have had a juft promid for fear. The judgment 
~ l i u ~ t  Lr affirmed. 

PER C'I.KI.III. No error. 
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Cited:  S .  1 , .  King, 74 S. C., 178;  Y. r .  Barefoot ,  89 K\'. C., 568;  8. v. 
Gray ,  109 S. C., 793; S. L.. Da~* i s ,  ib., 811;  Y. r .  Robbins, 123 S. C., 
738 ; 8. 1 % .  Luzi~son, ih., 743 ; ,\'. 1 . .  T u t t l e ,  143 S. C., 489 ; S. r.  Jones ,  170 
x. c., 7.55. 

(212) 
CALED SETZAR a m  KIFE V. LUCKS Q. C. BUTLER. 

If a bailee misuses the thing bailed, an action on the case lies; if he refuses 
to  deliver the  property bailed, when properly demanded by the bailor, 
a n  action of trover is the remedy. But trespass vi ?t m i - m i s  de bonis 
nsportutis will not lie unless the property has been destroyed by the 
bailee. 

,IFPEAL from DAVIE, Fall  Tenn.  lP44;  X a t ~ l y .  J. 
Trespass  ~i c t  artnis to recol-er daliiapes for taking a bed and bed- 

clothing. 
The  proof was that the felilale plaintiff \\as tlie daughter of the de- 

fendant's testatrix, Rachel Bosn-ell, and had for sereral years prior to 
her mother's death lired separately from he r ;  that a short time before 
her decease the mother expressed dissatisfaction with the prorision she 
had made in her will for her said daughter to two or three withesses, 
and in her conrersations with them, explainirg lion- she was not quite 
as destitute as might be supposed, said "that her daughter was the 
onner of a good bed and furniture;  that it n7as at Samuel Patterson's 
and would be left there for her, and nobody could take it away." The 
testatrix lired at Samuel Patterson's, called that her home, and kept 
possession of the bed to the time of her death. The  defendant, as her 
executor, then took possession of it and sold it,  the sale being forbidden. 

The plaintiffs having closed their testiriioiiy, the court intimated an 
opinion that  trorer, and not trespasq, was the proper remedy, and that  
the latter could not be rnairitailied upoil the proofs in this cause. I n  
submission to this opinion tlie plaintiffs suffered a judgment of lion- 
suit to be entered, and appealed to t h ~  Supreme C'onrt. 

DANEL, J. This is an action of t reyiav  ri ct armis  de b o n k  (213) 
naportutis ill taking and carrying a v a y  a bed and its furniture, 
the property of the plaintiffs. l'lea, not guiltjj. The judge in his charge 
to the j u r y  assumes that t r o ~ e r  15-ould lie for the plaintifis, and, there- 
fore, that the plaintiffs iiiust haye had not only tlie title to the bed, but 
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also the  right to  tlic inmiediate a ~ l d  exclusive use a ~ i d  pos.sessioli of it .  
I t  seems that  the i i~o ther  of U r s .  Setzar  n.as the hailee of the bed, and 
the defelidaiit, when lie took possession of it as  h e r  executor, stood ill 
tile same relation. T h e  bailor demanded of l h ~  t h e  bed, and  he refused 
to give it  up. This  refusal turned hi111 into a n-rolig-doer, and was iu  
itrclf eridence of a rolirer5ioli. T h e  defelidant, hon-ever, went 011 a11d 
sold the bed to soliie th i rd  person. (Can a n  a c t i o ~ i  of t rc i l~ass  be suc- 
tailled by  the bailor f o r  these acts dolie by tlie hailee! I f  a bailee 
~ i i i s w e s  the  th ing  bailed, a n  artion oil the case lies; and  if the I~ailee, 
on  dcrimnd, refuses to deliver u p  the  t l ~ i n g  bailed, o r  sells it ,  but  does 
~ i o t  dectroy it ,  then t ro re r  lliight he brought. B u t  if the bailee destroys 
the  thing bailed, as  if sheep o r  cattle he bailed and tlie hailee kills t l i r l~ i ,  
then troyer o r  trespass luay be niai~i tained b- the  bailor agaiiist tlie 
bailee, a s  the bailliicllt is de temi i~ led  117 the act. ( '0. Lit., 5 ;  ( a ) .  58, 200 
( a )  ; 3 Stephens, X. P., 2 6 3 7 .  It does not appear  from the case that  
tlie bed i s  destroyed or out of reach of the plaintiffs, a n d  t ro re r  w a y  
often he brought \v21cn trc.q)ass calinot, 2 ~ a u n d . '  47 (11.) ; a s i f  good.< 
a r e  leut o r  delirered to aliotlier to keep, a i d  he  refuses to return them 
ou  d e n i a ~ ~ d ,  trespass dces llot lit,, hut tlie proper renied>- is t ro r r r .  T h e  
judgment must he 

PER C U R I . ~ .  Affirmed. 

(214) 
RICHARD 55'. TAYLOR v. ELIZABETH WII,SOS, A L ) ~ L I ~ I S ~ ~ T O R .  ET(.. 

by a deed under seal "gave and granted unto B.. to take effect a t  my 
(the grantor's death) ,  the sum of $500, to have. hold, and enjoy all and 
singular the said sum of $500 to the said B., his executors: etc.. to the 
proper use and behoof of the said B., his executors," etc., and then war- 
ranted the said sun1 of $600 to take effect a t  his death to the said B ,  
his executors: Held. first, that this is not a remainder in a personal 
chattel. after a reservation of a life estate, no particular chattel being 
designated. 

2. Secondly. that an action of covenant on this instrument against the admin- 
istratrix of A. was well brought, though debt would also have lain. 

3. Debt and covenant are concurrent remedies for the recovery of any money 
demand. when there is an express or implied contract in any instru- 
ment under seal to pay it. 

. ~ P E A I .  fron1 SORTH.I~PTOS, F a l l  T e n n ,  184-1; C a l d w ~ l l ,  J .  
Corena?zt on the following i n m m n e n t  executed by  the  defendant '< tei- 

ta tor  to the plaintiff:  

ii To all  t o  w h o m  thesr  presents shall  c o n r ~ :  I. W i l l i a ~ i l  Wilson, of 
the  county of Nor thampton  and S ta te  of Sort11 Carol ina : K n o w  ye tha t  
I, the  said Wil l iam Wilson, fo r  arid i n  couqidera t i~n  of the na tura l  lore  

156 
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arid affection n h i c h  I ha1 e a ~ i d  bear unto in>- f r i end  Richard W. Taylor ,  
of the count- and  State  afolewid,  and  for  d i ~ e i s  other good cause3 
and  considerationcl me l ic leni~to inor inp, Lare  give11 mid granted, and  by 
the presents do g i re  and  grallt ,  u11to the w i d  Richard TT'. Taylor ,  to 
take effect a f te r  111,~ deatli. tlic wlli of $500, to h a l e ,  hold, and  enjoy 
all  and singular tlie said s n ~ i i  of $ X 0  aforesaid unto the said Richard 
T. Taylor ,  liiq executorcl, adi~i inis t rator i ,  a11d aqsignq, to the proper m e  
a n d  behoof of 11i111, tlit. -aid I<icliard IT. Taylor. his esecutors, atlmilliq- 
trators, mld a-ignq f o w l e r .  Allid I, the  said V i l l i a m  T i l s o ~ l ,  all a i d  
singular the a forewid  su111 of $500, to take effect a t  lily dent11 aforesaid, 
t o  tlie said Richard IT. Taylor. hi3 executors, :~dniiiiistrators, 
and  assigns against all p e r m 1  nl latsoerer  shall a ~ l d  lrill  war ran t  (215) 
a i d  forever defe i~d  by tliese presents. 111 nit~ieqq nhcrcof," r t? .  
Da ted  23 J a n u a r y ,  1837, a i d  biglied a i d  qealed by Wil l iam Wilson. 

Tlie said IVilsoil died ~ o ~ i i e  t ime before tliicl suit \\as brought, ha1 iiig 
made  a will i n  nl i ich he  appointed a n  executor, nl io  refu-ed to qua l i f j ,  
whereupox1 tlie d e f n ~ d a i l t  \raq a p l ) o i ~ ~ t e d  nd~iliil istratrix nit11 the  d l  
annexed. 0 1 1  the  t r ia l  i t  n.a; urged that  no ~ C C ~ T C I ~  could be had  oli 
tlie instrmilei~t  i n  qucetion. Tlie jury, m d e r  the instrnction. of the 
court, re turned a T crdict fo r  tlic l~laint i f f .  Judgliieiit h a v i ~ i g  beeu ren- 
dered p u r w a ~ i t  to thiq 7 crdict, the defendmit appealed to the Supreilie 
Court.  

I)ASIEL, J. This  i s  all actioii of coreilalit oil the  deed lileiitiolied i n  
tlie case. I t  is 1-ery clear that,  ill iiially cases, a l i ah i l i t -  may  arive 
against the executor or adliiinistrator a f te r  the dcath of the  testator 
o r  intestate, upon a colitract made i n  h i s  lifetime, although the  executor 
or adiiiinistrator be not nanied there in ;  for  the esecutors or admill- 
is t rators  of c r c r y  persoil a re  inl1)lied ill himself, :rnJ they a r e  liable 
up011 a n y  contract of the deceawl,  although they a re  not ~ixriied,  lieu 
tlie cont'ract is not pcrsoiial to t h e  tcstator or iii testate; thus  they a re  
liable upon a boxid or  iiote payable subaequeiitl- to  the  deatli of tlle 
testator o r  inteqtate. Wil l iams on Ex., 1060; Toller, 463. Tlie oh- 
jectioii raised by tlle defeudaiit. tliat i t  is  a rcinainder ill a personal 
chattel a f te r  a life estate reserved to the  donor, and,  therefore, void 
according to tlie mles of the co111111o11 lav-, i t  luay be answtred tliat i t  
i s  not ail? sl~ecific chattel, as  n part icular  horse o r  a flock of s h c ~ p ,  
etc. ; i t  is all obligation, a chose ill action, to  pay $500 i n  ~iiollcy, o r  
ill the currei lc-  of the rount ry ;  it  h a s  110 ea r i i i a rk~ ,  aild, tlierefore, it 
is not within tlie rule snpposed. St~coirtl ly,  i t  is said that  debt a i d  
l i ~ t  c o \ n r a ~ ~ t  i, tlic~ proper r c ~ i ~ e d ~ .  if it i~ to I)? c o ~ i s i d ~ r c d  ai: B 
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(216)  contract for money. The answer we give is that  debt and 
covenant are concurrent remedies for the recovery of any 

l n o n e ~  deinand, when there is  an express or implied contract in an!- 
instrunlent under seal to pay i t ;  but i n  general debt is the preferable 
remedy, as in that form of action the judgment is final i n  the first 
instance, if the defe~idalit do not plead. See 2 Stephens S. P. ,  1037. 

PER CCRIAH. S o  error. 

GEORGE hIcKAY v. H U G H  W. BRYSON ET AL. 

In an action for enticing away an apprentice the plaintiff is entitled to re- 
cover damages as for a total loss of his services, if a total loss had in 
reality been the consequence of the acts of the defendant; if not, the11 
the damages should be estimated according to the chances the plaintiff 
had of regaining his apprentice. 

-%PPEAI. from IREDETL Fall  Term, 1844; *lIa?lly, J 
Action on tlie case, brought to recover damages for enticing the 

plaintiff's apprentice from his service and conveying hiin out of the 
State. I t  was in eridence tliat tlie lad, George Mr. Sharp, was bound 
i11 1833, then of the age of 9 years, to learn the business of a tailor, and 
tliat he continued in the serrice of his master until 18.20, when the 
defendant con~eycd hi111 away. H e  has not since returned to thiq 
State, but nlien last heard from was in Tennessee. 

The court, i11 instructing the jury as to the rule of dam- 
(217)  ages, informed thein that in general terms the plaintiff was 

entitled to con~pensation for the injury inflicted upon him by 
the wrongful conduct of the defendaxts, and hy the usual and natural 
consequences thereof. Supposing the defendants to hare  enticed a v a y  
and conreyed the b o -  beyond the limits of the State, and that  he had 
not yet returned to his master's serrice, the injury ~vould be equal to 
the ra lue  of his senices to the present time, added to w c h  sum, 
ranging between the full d u e  of hi3 services for the remainder of the 
time and a mere iioininal sum, as the jury might think proper to g i ~ e  
on account of the plaintiff's risk of regaining his  apprentice or again 
realizing any benefit from his ser~ices .  This additional sum would 
seem to be damages consequential upon the conduct of the defendants 
directly and necessarily. and should he assessed in a case of this sort ;  
but, of course, it  ought to be governed bv the character of the risk, and 
be inore or less in aniouilt as the chances of further benefit from the 
apprentice were fewer or greater, more improbable or probable. 
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T h e  j u r y  found a verdict fo r  the l)laintiR, and  judgment I~e ing  reii- 
deed p u r n ~ a n t  thereto, the defei~da~it.:  appealed. 

D ~ I E L .  J .  T h e  charg(, of tlic judge naq, i n  sul)~tallce, a h  follnna: 
tha t  if the  .enices of tllr apprrnt ice had become a total loss to tlle 
p la in t~f f  i n  consequence of the  acts of the  defei~dalitc, then he  was en- 
titled to  recowr  dalliages fo r  such 10s; u p  to the e ~ p i r a t i o n  of the  term 
of a p p r e ~ ~ t i ~ e q h i p ;  hut if there n e r e  ally chances fo r  the plaintiff 
again get t ing h i s  apprrlitice, then the damages should only be f o r  the 
in jury  llc had  actually sustained u p  to the t iwe of the trial.  with such 
additional damages a s  thc said chances and  conti~igencies indicated of a 
total loss. I t  seems to us  that  the  charge i q  within the  decision of HaclsaU 
1 % .  Stallbrctss,  39 Elig.,  ('. L., 33, where the  plaintiff, a n a t c h i ~ ~ a k e r .  
sent  hi^ a p l n m t i c c  on business to the  defendant 's house, ~ ~ h o  kept a 
dog ~ I I O T W  and  accustomed to bite m a n k i n d ;  the dog hit tlle 
hand  of the  boy and  rendered h i m  incapable eTer af ter  of (213)  
doiug hi. duty as  a ~ m t c h m a k e r :  Ifeld, that  the  jury l n i g l ~ t  
award damages for  the loss of the  master u p  to thc end of the t e n n  of 
apprenticeship. In  the case now before us  the judge charged tha t  the 
plaintiff m s  elltitled to recover a s  fo r  a total loss, if a total loss had  
i n  rcality been the consequence of the  acts  of the  defendants;  if not 
then the  damages should be reduced ill proportion to the  clla~lces the 
plaintiff had  of regaitling his  apprentice. I t  seeills to us that  the rule 
reaches t h e  plaintiff's actual 10.3 as  1war l~-  a; i t  call pozsib1~- he a v e r -  
tailled, and is, thcrcfore. reasonable. 

PER CI-RIAJI. S o  error. 

J O H N  HAMILTON v. EPHRAIM HEKRP E L  ar.. 

1. When a n  execution from a justice has  been levied on personal property. 
and i s  afterwards staged according to law, the  levy is released and the  
owner may sell the  property to  whom he pleases. 

2. When a n  execution issued by a justice i s  returned to the  county court 
levied on land, no execution against  t he  goods and  chattels of t he  de- 
fendant  can issue from that court  unless on application of t he  plaintiff 
a judgment h a s  been there  previously rendered for the amount  of the  
recovery before t he  justice. If such execution issues, it is  void. 
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APPEIL from HESDEK\OS F a l l  Term. 1 \44 ;  Bat t l e ,  J .  
T r ~ s p u s s  fo r  seizi~lg and taking a n  a? a quant i ty  of corn n hich the 

plailltiff alleged n a b  his p r o p e r t y  r l ~ d e r  the i~~s t ruc t io r i s  of 
1219) the court,  tlie ju ry  found a w r d i c t  f o r  the plaintiff, and judg- 

nielit being re~idered a c c o l d ~ ~ ~ p l - ,  the defenda~l t s  appealed. 
T h e  fact* a r e  full? qtated ill the ol)iuion de l i~ere t l  i l l  th is  C'ourt. 

S I~H ,  J .  111 thia caie i t  apl)car< tha t  the l~ la i l~ t i f f  1)urchased froin 
olle Robert O r r  a parcel of corn, the suhject of this suit, before Feb- 
1uary  Term,  1S43, of JTe~iclerson C'ou~ity ( 'ourt .  A\ t  the t ime  this pur- 
chabe l w s  made by tlie plaiutiff the mr11 had  been 1e1 ied on to ia t isfy 
all execution is-tied by a .il~gle 1nagi.trate. nliicll execution h a d  bcen 
;rayed by Orr .  the d e f e ~ ~ d a n t ,  accordi~ig to Ian-, before he sold to the 
plai~i t i f f .  B y  the defendants i t  was a d n ~ i t t e d  that  the con1 was orig- 
i~l i t l ly  tlie plollrrty of Orr ,  but that  they had pllrchased it  a t  a sale 
lliade b the sl~eriff of y a ~ ~ c e y  under  t n  o executions issuirlg f rom the 
February  Term. 1\43,  of I I e ~ ~ d e r m l i  County ( ' o i ~ r t  ; a ~ ~ d ,  fur ther ,  that  
tlie 1)lailltiff acqnired 110 tit le bg his  l,urchavx f rom O r r ,  because the 
corll had  bee11 I e ~ i e d  on to satisfy the i~lagistrate's c ~ r c u t i o ~ ~ .  lIljo~~ 
this  last l ~ o i n t  the judge decided that  a f te r  the d e f e ~ ~ d a i l t  O r r  hud 
, t a , ~ c d  tlie j u d p ~ w t  the levy was renioved and the corli n a y  restored 
to the poqsession of Orr .  m i d  h~ had  the  right to sell i t  to ~ r h o ~ l i  he 
p l r a m l .  T11 this o l ) i ~ l i o l ~  n e concur n it11 lliq IIonor ,  f rom the plain 
and  ~ t ~ a l l i f e s t  i i i e a ~ ~ i l ~ g  of the act of asse~i~bl j -  authorizing the s t a g ;  and 
f o r  the additional r c a m l  that  if i t  were ]lot so it  is a q u e s t i o ~ ~  i n  1~11icl1 
no one had  all i11tere.t hut tlie plaintiff ill t h a t  execution; and  that  the  
p r w u t  defendant\ could i ~ o t  a1 ai l  thenlselres of it .  To  support their  
se ro~id  objcctio~l,  the defendants offered i n  eridence tn  o executions 
n-11ich had  i swed  fro111 Ftjbruary Tern?, 1q.23. of He~ldersol i  County 
('onrt. f o u ~ l d e d  n l m i  ;~lleged j u d g ~ n e ~ r t s  u p o ~ l  executions issued by a 
lnagiztrate, lexied 11po11 land  and  retunred t o  the court.  T h e  plaintiff 
objected that  there w r e  n o  judgments upon \\liich t h e  executions 

could i s u e .  This  objection n a s  snstai l~ed by the court and  t l ~ c  
(220)  1)apers not prrniitted to be read to the jury.  The-e papers  

a r e  111adc a par t  of the  case. I f  me xiere to take the exception 
-imply as  it  is btated, n e  should a t  once say that  the  objection on the 
lpart of the defendants cannot be sustained. They  claim title to  the 
corn under  a sale made by the  sheriff by \-irtne of two executions which 
i w e d  f rom the February  Term, 1843, of Henderson Count7  Court.  
B u t  before tha t  term the  case qtates the  plaintiff had  p r c h a s e d  the 
porn f rom tlltl onner ,  Robert Orr .  B u t  i t  i* o b ~ i o u s  tha t  the  qnest ioi~ 
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the parties i ~ ~ t e u d e d  to cub~nit  is ~rl-ietlier b -  the proceedings in the 
county court pre~-iou; to February Term and the esecutioris is-uing 
from September Term. 1642, taken ill coliiiection with the esecutiolir 
from that terlll, the poner of Hobcrt Orr  to sell the corn a t  the time 
he did was ~ i o t  take11 amiy, and whether in that case the plaintiff had 
bv his purchase acquired ally to it. The case states that two judg- 
inelits had bee11 obtained before a magistrate, one a t  the instancc of 
Ephraiui Henry and the other at that of Robert Henry, againrt 
Joseph Wood aiid Robert Orr.  Thcse executioiis had been levied on the 
.ame tract of land, a ~ ~ d  tlie 1a11d sold and return made to September 
Term, l b 4 2 ,  of T a ~ ~ c e y  County ('ourt, shoning a balance due npon 
each executiol~. From September Term f i .  frrs. issued in the case of 
Ephrailn Henry against both the defendants, arid in tlie case of 
Robert Henry against Robert Orr  aloiw. These executions vere  re- 
turned to February Term, l h 4 3 ,  niid indorsed by the sheriff, " S o  
goods"; and f r o ~ n  that term f i .  ftrs. again issued, the one in the case of 
Ephraiui Henry agaii~st  Orr  alone and tlie other as the execution had 
issued from September Term. TTlider these e secn t io~~s  the corn was 
-old, and the defendants purchased and took possession. These execn- 
t ior~s were not alias f i .  fcrn., nor do they profess so to be, and h a ~ e  no 
connection with those whicli had issued from September Term. I f  
they had been alias f i .  ftrs. they ~ o u l d  hare  kept up  and continued ally 
lien up011 tlie corn created by tlie original f i .  f n s .  Rut the executions 
from September Ten11 were roid, because there were no judgrnclits 
authorizing tlieni. Rorden v. ,$'ti1 i t h ,  20 S. C., 27 ; Iiwirz 1 . .  Sloau, 13 
S. C., 331. And the f i .  fas .  which issued from February Tenil, 1843, 
were clearly roid for the same reason. They were executed 
against Robert Orr aloiie. and there vere  no judgnlcnts in that (221)  
court against him. At the time, then that the plaintiff pur- 
chased the corn the title to it \m< in Robfrt Orr,  unincumbered by 
any liens of ally kind, as f a r  as the case shons, and he had an luiques- 
tionablc right to yell it to the plaintiff, and who by his pnrchace 
acquired the title. V e  itgree TI-it11 hi< Honor 011 all the p o i ~ ~ t s  decided 
hy him. 

PER ( ' I  RIA \I. S o  error. 

THE STATE v. CLARISSA, A NEGRO SLAVE. 

1 An indictment charging t h a t  a certain negro slave did "hire her own time. 
contrar? to  t he  form of the  statute," etc., i s  defective and must be 
quashed because ~t omits  to charge one essential par t  of t he  offense. 
tha t  is, t h a t  she \%as p e r m ~ t t e d  by he r  master  t o  go a t  large. 
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2. Under the first clause of section 31, chapter 111 of Revised Statutes. pro- 
hibiting masters from hiring to slaves their own time, the master i s  
not indictable; he is only subject to the penalty of $40. Nor i s  the 
master indictable under the second clause of that section; the process 
is against the slave, not against the master. 

3. The act of 1794 was not repealed by that of 1831 on the subject of slaves 
going at  large They were intended to punish different offenses, and 
they are both now retained in the Rev. Stat., ch. 111. secs. 31 and 32. 

4. To constitute the offense under the latter section, i t  is not necessary that 
the slave should have hired his time. It is sufficient if the master 
permits him to go a t  large as a freeman. 

5. Presentment and indictment are considered the same in construing sec- 
tion 31. 

_IPPEAL from PASQUOTASK Spring Term, 1843; Y e u . ~ s o n ,  .J. 
The defendant was indicted in the following words, to wit : 

(222) "The jurors for the State upon their oat113 present, that 
Clarissa, a slare, late the property of one Arthur Q. Butt, with 

force and arms in the county of Pasquotank on I July, 1842, and on 
d i ~ e r s  other days and times, as well before as afterwards, up  to the 
day of taking this inquisition, unlawfully did hire her own time, con- 
trary to the form of the statute ill such c a x s  made and provided and 
against the peace and dignity of the State." 

The defendant's counsel nlored to quash the indictment, (1) Because 
the act of 1831, reenacted in the Revised Statutes, relative to slave< 
being permitted to hare  tlie use of their time, and making the master 
indictable and subject to a fine, had the effect to supersede the act of 
1794; otherwise, the master would be punished three times for the 
same act:  first, by a penalty of $ P O ;  secondly, by the loss of the slave's 
time for one year, under the act of 1794, and, thirdly, by indictment 
and fine of $100, under the act of 1831. ( 2 )  Because the act of 1794 
required the slave to he tried on presel~tiucnt and hired out hy tllc 
county court, and did not give the Superior Court jurisdiction. 

The court directed the indictlnent to be quashed, and from this judg- 
ment tlie solicitor for the State appealed to the Supreme ('ourt. 

SASH, J .  This is an i n d i c t u ~ ~ n t  or preselitulent of the grand jur? 
of Pasquotank County against the defendant under section 31, chapter 
111, Rev. Statutes. 

The indictment sets fort11 "that Clari.i,a, a d a ~ e ,  late the property 
of one Arthur Butt, with force and arms, etc., unlawfully did hire her 
own time, contrary to the form of the qtatute ill such case made and 
prorided." The first ?lause of the qectiou under which these proceed- 

1 6 2  
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ings are instituted is as follows: " I t  shall not be lavful ,  under any 
pretense whatever, for any person or persons to allow his or her or 
their slave, or  any slave under his, her, or their comnia~ld or direction, 
to hire his, her, or their time, under the penalty of forfeiting 
the sum of $40 for each and every offense, to be recovered be- (223)  
fore any justice of the peace, for the sole benefit of the party 
prosecuting." The succeeding clause declares: "I t  shall be the duty 
of the grand jury, both in the county and Superior Court, to make pre- 
sentment of any slave who shall be permitted by his or  her master or 
niistress to go a t  large having hired liis or her time." The clause then 
goes on to provide for a tr ial  by jury, the owner having receired ten 
days notice before the sitting of the court ;  and if the jury shall find 
that the presentrilelit is true, the slave shall be hired out by the sheriff 
a t  public auction for the space of one year, he taking bond for the hire, 
payable to the State of S o r t h  Carolina for the use of the poor of tlle 
county. I t  will be perceived that by the first clause a pecuniary fine 
is  inflicted on the owner of the slave for hiring to him his time and 
that the Legislature has said by wIio111 and to whose use the penalty shall 
be recorered, to v i t ,  by any person prosecuting or suing for the same, 
and to his own use before any magistrate. For  the offense contained 
in  this clause no indictmelit can be sustained against the master; his 
personal liability is  for the penalty of $40. S. r.. Clernons, 14 N. C., 
471. Nor is  the slave subject to any proceedings. The succeeding 
clause points out when tlle criminal process shall issue, and against 
whom-not against the master, but tlle slave. I t  is under this part  of 
the action that  this indictnieilt or presentment has been framed; and 
n-e are of opinion it cannot be sustained, because it does not set forth 
the offense t l i e  statute i i~tendrd to ~ ~ u n i s h .  The crime consists not 
alone in tlic slarc heiiig pernlittcd to hire his or her tiir~e, but also 
being suffered by tlle master to go a t  large. Both r ircui~~stances muqt 
esist, and both nnlst be charged. Every indictment lms t  coi~tain on 
its face a coinpletc description of such fact, and circunlqtancez as COIL- 
stitute the crin~e.  This is necesary,  as nr l l  for tlie i l i d i~  idual chargcd. 
to enable hi111 to prepare liis t e ; t i n l o l ~ ~  and to protect him against any 
future liability to a prosecution for the zanie offense, as for the c o n ~ t ,  
to enable tlieni, in looking into the record to decide n hetlier the 
facts charged are wficient to support a conriction of the par- ( 2 % )  
ticular crime stated and, also, in some cases, to guide tliern in 
inflicting tlie appropriate punishment. Starkie Crini. Pl., 73, 266. 
The  indictnlent in this case qimplv charges a hiring of her time by the 
s l a ~  e, Clarissa. Fo r  anght that  appear., on it,  she never was permitted 
to go a t  large which is. indeed, the g r a r a r r a ~ ~ ,  of th r  offenqe-in otlirr 
n-ords the overt act-and e~qcnt ia l l -  neceswy  to it. co~npletion. For  
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this reason the ilidictlilent is defective. -1 ~notioii was made ill the 
Superior Court to quash the indictment for t ~ o  reasons: the first, tliat 
the act of 1794 was repealed or superseded by that  of 1831, and, second, 
tliat by the act of '54 the proceeding ought to have been by preseiltment 
and not by il~dictment, and that the Superior Court had not juris- 
diction. We should riot notice these objections, as n e  sustain the judg- 
lllent on other grounds, but from the apprehension that from our 
4lence it might be supposed vie concur in them. We do not ~ c c e d e  
to the correctness of either propositioii. Both the act of 1794 and of 
1531 are eiiibodied ill ch. 111, Rev. Statutes, the former constituting 
hection 31, arid the latter section 32;  and each act or section was ill- 
tended to punish different offenses. The act of '9-1 intended to punish 
the master with the loss of the time of his slave for permitting him to 
go at large, and having hired his tinie; section 32 was directed to 
another offense. considered by the Legislature more pernicious to the 
coinmuili t~ tlian the former, the permitting slares to act as freemen; 
and if any ouner '(consent or connire at the cominission of such offense 
he shall be subject to indictment, and 011 conriction be fined by the 
rourt not exceeding gilOO." To constitute this offense it is not necessary 
that  the d a r e  should hire his t ime; on the contrary, it  supposes that 
the master has abandoned all control of the slave, and in this way 
endearored to emancipate him or her without obserring the requisition; 
of the law. Under the act of '94, or see. 31, ch. 111, Rev. Statutes. the 
master is not liable to any indictment. Under that  of 1831 he is. 

The act of '94, it  is true, uses the word presentment; we 
(225) consider it here the same as indictment; and section 31 es- 

pressly extends the jurisdiction of the Superior Court to the 
offense. 

PER CII-RIAX. Affirmed. 

DES os DEX. OF THOMAS BRANTLEY ET AT. V. WILSOS C. WHITAKER. 

A. ,  by will executed in 1803 (in which gear he died) devised land to his two 
daughters H. B, and S. B., to them and their heirs, "and if they should 
die without an heir, then to his wife, B." The daughters died without 
issue: Held. that the limitation over was too remote. the will having 
been made before our act of 1827. 
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APPE \I, fro111 HALIF ix Fall  Term, 1344 ; C'trldwcll, J .  
E j tc t i i l e t r t ,  in nliicli, under the inqtructioli of the court, the jury 

found a ~ e r d i c t  for tllc plaintiff. Judgmeiit being rendered nccord- 
ingly, the defel~cl:nit appealed. 

Tlie fa& are stated ill t l ~ c  opiiiiou delitered ill t11i.s Court. 

DANIET., <J .  111 1403 Rol~ert  R. Brantley made liis ~vi l l  and died. 
H e  devised the land ill coutrorersy to his nife, Bethur Braiitley. during 
her widowliood, and on tlic e\ent  of her inarriage (whicli event 
Iiappened), t l im orer to liis two daughters, Harriet  Bralitley (226)  
aiid Sarah Braiitle-. to thciil arid to their heirs; "and if they 
sliould die w i t h o u t  u11 h e i r ,  then to return to my wife. Bcthur Brant- 
ley." The two daughters ha \ e  died witliout issue, and the lessor, 
of the plailitiff are their lieirs at law. The defendant claiins title 
under Bethur Brantley. The  two daughters took a fee simple in tlie 
land as teriaiits ill conlinon, and the qlirstioi~ is whether the executor- 
derise orer  to Bethur Braiitley, on the death of the two daughters 
w i t h o u t  a n  he i r ,  is or  is not too remote aiid roid. If the limitation 
over had rested on the ereiit that the t ~ v o  daughters died without 
children, it nould hare heen a good limitation, as that event must 
necessarily hare  been knovn during the life or lires of persons in  being, 
or  twenty-one - ea r s  thereafter. But the word h(~it3, used by the testator. 
cannot be construed r h i l c l w i ~ ,  as there is nothing in the will to author- 
ize us to change its technical signification. By tlie nil1 Bethur Bralit- 
ley r a s  not to take the land as long as t2lcr.c \!as a p~rsoi1 or 1)ersons TO 

be found ~ v h o  could entitle liimself or theliiselves to the character of 
heir or lieirs to the tno  deceased daughters. Such prrsoiih may per- 
haps be foulid long after the death of the two daughters, for the col- 
lateral r~ l a t ious  of the two daughters would be their. heir or heirq ur1 
i i~f i iz i t1l i t1;  and until such collateral qtocks i l lodd bcronle cxliaustrd. 
Bethur Bralitley ilerer could take, by the very terms of the will. The 
present leqsors of the plailltiff arc now heirs to the two daughters. Tlir 
liniitation orer to Betliur Brantley is too remote, alid ij,  therefore. 
void. The will was made before our act of Aisseulbly on the subject. 

PER CURIAM. No error. 
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(227) 
C. DUDLEY'S EXECCT~RS To T n E  CSE O F  THE W.~RDESS. ETC., V. 

LEWIS T. OLIVER ET AL. 

I t  must appear on the record that a majority of the justices were present in 
the county court when the poor tax was laid, otherwise the sureties in 
the sheriff's bond will not be bound for it. 

APPEAL from JOKES, Spring Term, 1844; -Ilanly,  J .  
Deb t  on a >heriff's bond to which the defendants were sureties. 

Under the iilstruction of the court the jury found a ~ e r d i c t  for the 
plaintiff, and judgment being rendered accordingly, the defendants 
appealed to tlie Supreme Court. The facts are stated in the opinioll 
delivered in  this Court. 

6. H .  B r y a n  for. plaintiff". 
J .  It'. Btvyan uncl Iredel l  for defeii t lants.  

DAXIEL, J. This was an action of debt on the sheriff's bond inen- 
tioiled in the case, given at X a x  Sessions, 18db, of O~islow County 
Court, by Brice Fonville, sheriff, and the defendants as his  sureties 011 

the same. The breach assigned n a s  that Fonville failed to accouiit for 
the taxes iritelided to support the poor of said county, laid on the list 
of property for 1828. The defendants pleaded "coitdit ions per fo irned"  
arid "condi t ions  no t  broken." The plaintiff, to show that  the tax for 
the poor of the county, on the list of property for 1828, had been laid by 
the court a t  N a y  Sessions, 1829, produced a copy of the record of the 
said Court of May Sessions, 1829; and the said record sho~vecl that 
tlie said court was composed of James Thoinpsori, f illiain Jones, 
TTilliam Nitchell, Luke Huggins, and other esquires, ~vithout stating 
that they composed a majority of the justices of the county. The act 
of Assembly (Rer. Stat., ch. 89, see. 9 )  declares that  the county court 

nmst be coniposed of a majority of the justices of the county when 
(228) a tax for the poor is  laid. The judge instructed the jury that  the 

plaintiff was entitled to recover. TTTe are of a different opinion. 
The defendants are sureties; they are not liable for the failure of the 
sheriff to collect and pay .over any tax not laid b -  a court having a 
majorit? of the justices on the bench, as  no other court had authority to 
lay a lawful tax. The  defendants were only bomd that  Fonville should 
collect and pay over all la~vful  taxes. There lnuqt be a 

PEE CUKIAAI Xew trial. 

Ci ted :  ,'. r .  - I l c In tosh ,  29 S. C.,  6 9 ;  b'. I . .  Lutlg,  80 S. C., 419. 
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DASIEL WILKINSON ET ar.. v. JOHN GILCHRIST ET AL. 

1. All of the plaintiffs or all of the defendants, must join in an appeal from 
an inferior court. or the appeal will be dismissed. 

2. Where there are several plaintiffs in an action of tort. and after the plead- 
ings are made up one of the plaintiffs comes into court and enters a 
r r t r c r~ i t ,  the proper course for the caurt is to permit his name to be 
stricken from the writ and declaration, and suffer the other plaintiffs 
to proceed with the suit. In such a caee the court should not suffer 
the defendant to amend his pleadings by pleading in abatement the 
want of the proper plaintiffs. 

3. If one of the plaintiffs release to the defendant. the defendant may plead 
this release in bar since the last continuance, and in England the other 
plaintiffs may reply per frnuilrnr, and have this issue tried a t  law. 
But in our State the practice has been t o  leave the parties to their 
remedy in equity. 

T r e s p a u  ylture c l a ~ r s ~ r ? ~ ~  f r e g i t ,  brought by  nine persons as  p l a i ~ ~ t i f f s ,  
-tgling thcmselxe- "Elders and Trustees of the  Church of Center Con- 
gregation." T h e  snit mas returnable to F a l l  Term, 1543. At 
F a l l  Term, l h 4 4 .  T)aniel X c K i n ~ ~ o n ,  olie of tlie plaintiffs, came ( 2 2 9 )  
illto court i n  proper person arid prayed lcarc to enter a r e t l - a s i t ,  
a n d  mored to disniiai the suit,  as  h a r i ~ ~ g  becn instituted without h i s  
knovledge a n d  apninft  hie n i l l ,  nnd therenpo~l  directed the said suit to  
he dismiswl.  1)aliiel Tl'ilkir~son, and  all  the plaintiffs except Mc- 
IGnnon, objected to  the motion of X c K i i ~ n o i ~ .  and opposed tlie dismis- 
4011 of the  w i t ,  claiming title to the  / o c  us\ i ~ r  q u o  bg proving t h a t  it  was 
embraced i l l  tlie boundaries of the said deed;  but the  court permitted 
the  said 1)auiel N c h ' i ~ n ~ o n  to ellter a t e t l l c  ct a11d ordered the suit to 
be d imi-ed .  T h e  other plailitiff. pravcd an appcal f rom this order to 
the  Supreme ( ' o ~ w t .  nhicli  p r a e r  f o r  all appeal was o1)posed by the  
* w i d  ?IlcI<ili~ion. he d i w w t i ~ i g  therefrom  lid protesting against it .  T h e  
court. yielding to thc e a n ~ w t  eritlcwt\ of the other defendants, pen~l i t t e t l  
the  appeal to  l e tnkrn ; Gilclirict a11d IllcKay, tlie dcfendarits ill the  
-uit. o p p o ~ i l ~ g  t h e  ,aid nppcal, and. i~ l i i s t ing  that  tlierc n a s  llothilig to 
appeal  f rom ; that  thc .uit to n11ic.h t l i e -  n e r e  defe r~dar~ ts  could ]lot bc 
carried up  by appeal in the n a y  p~opo.rtl .  
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the 1)arties o r  defe~ldan ts  disseut all ap1)eal c a m o t  he taken 1,- 
. . 

the others. T h e  reasoil fo r  this rille of lan- will 1.c folili(1 i l l  ( ; : l l ~ c i r r ,  I .  

f l icks, 15 S. C., 217. W e  h a r e  11o j u r i s d i c t i o ~ ~  over tlii; case. a d .  
therefore, we must disil~izs tllc appeal  out of tlii.: Vourt.  

B u t  n e  will say that  n e  t h i ~ i k  the  judge erred in  e s t e l ~ d i ~ i g  the etfevr 
of McIiilnlon's r e t t  uxit to al l  the plaintiffq araillzt their  will. I t  doe. 

u 

not appear  that  XcKil inon ever acted a, n truztee to the +aid 
(230)  church ;  h e  might, therefore, h a r e  r e l ~ a v d  to the defendant,. 

which release they might h a l e  pleaded qi~iccb the l a ~ t  coutinli- 
a w e  i n  bar  of the  action. Ett~~7.y  1 ' .  -Il~rcl;lau, 10 Bingh.,  23. IU 
Eliglalid to such a 1)l.ea the 1)laiutiff ulight reply p r  t r a u d ~ t t ~ ,  a n d  t r?  
it  a t  l aw (zbirl., 2 3 ) )  but i n  thi5 S ta te  the practice alwayq has  been to 
leaxe the parties t o  a court of equity, to  decide whether 3uc-11 a relea.? 
T W Y  f raudulent ly obtained. But  the Illore proper course on this motioli, 
i t  wems to us, v70uld have been to permit  I\lcKiriliol~ to ..trike Ilic lralur 
out of the w i t  and  declarat ion;  aiid t h e ~ i .  if tlle other  l~ la in t i f i i  could 
liave gone oil i n  t l l ~  a c t i o ~ ~  u i t h o u t  llim, they ~ h o u l d  h a r e  been per- 
mit ted to do so. I n  this  ca-e it  is  probable that  tlie other plaintiffs 
iniglit h a w  proceeded ill the cause without - \ f c I i i l l ~ ~ o n ,  as it  i, uot to  be 
presumed that  the  court would h a r e  per~i i i t ted them to liave pleaded ill 
abatemelit that  I \ lcI i i~l l iol~.  olle of tlic tellallti i n  conlitlol~ o f  the land,  
n-as not made a p a r t y  p l a i ~ ~ t i f i ,  as  by h i s  r c t i r r . t  i t  he was f o w l e r  barred 
f rom bringillg allother action for. the \ame cau.e, 2 Arc.11. Prac. ,  250;  
and i t  being a n  action i n  to r t ,  the d e f e n d a u t ~  could not h a w  taken ad-  
vautage of tlie nonjo i~ ider  of X c K i n ~ i o ~ ~  oli the geueral iq,ue. How- 
e l e r  tha t  may  be, we must d i w i i v  the a l ~ p e a l  fro111 this Court  for  the 
reason first ~ n e ~ l t i o n e d .  

PER Cr-RIAJ~.  

(231) 
TVILLIAM NETVXAS T .  IYILLIAM TABOR 

1. In  a n  action of assumpsit  for goods sold and delivered, brought 111 t he  
county court, t he  damages n e r e  l a ~ d  a t  $200. T h e  evidence in sup- 
port of t he  action was  on the  following ~ n s t r u m e n t :  "22 April. 1840. 
Received 1.500 (hundred )  weight of bacon a t  6 cents,  and  128 lbs of 
lard. Will iam Tabor." On the  back was endorsed, "Credit $36, paid 
April 22d." The  jury found a verdict for $76.20: Held, tha t  th is  in- 
s t rument  was  neither a promissory note no r  a liquidated account. 
and, therefore,  the case did not come within the  provisions of t he  ac t  
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of 1826: Rev. Stat., ch. 31, see. 10, prohibiting the courts from taking 
jurisdiction of any sun1 less than $100 due by bond, note, or liquidated 
account. 

2 .  Held, also, that if this were not so, yet the court could not dismiss the 
suit on motion. as  the action was "commenced" for more than $ I O U .  
The defendant's objection should have been urged by a plea in abate- 
ment. 

, ~ P P E A L  f r o m  I~L ~ H ~ R E O R U  F a l l  Term,  1844; B~cttle, J .  
d s s u m p s l t ,  brought i u  the  county court. i n  which the  plailltift' declared 

i n  a single count f o r  good, sold a i d  d e l i ~ e i e d ,  and laid the  damages a t  
$200. Issue was joined on t w n  n , su t t lps l t ,  and  tlie l~laint i f f  h a d  a xer- 
diet  f o r  $60.60, arid froni tlie judgiiiel~t for  tlint sum and coat> the  de- 
feudant  appealed. 011 the  t r i a l  111 tlic Superlor  Court  the plaintift' 
g a r e  i n  evidence, ar i iong~t  other  tli i i~gs, a n ritilig uiider the l i a ~ i d  of tlie 
defendant ill the  folloning n o r &  a i d  f igwe- :  

2 April,  0 Iteceired 1,500 ( l iu~ ldred)  n-eight of bacoii a t  6 
cents, and  128 lbs. of lard.  TVJI. T A ~ O K .  

T h e  paper  h a d  also oil i t  this  ~ n e l i ~ o r a ~ i d u i i i :  "Credit $36, paid 
2 Apr i l . '  Thereupoil the  defendant mor ed to  disii~iss the suit becauie 
the  county court had 110 jurisdictioii of tlie case; but the court 
held tha t  the  motioil caliie too late, and  refuscd it ,  a ~ i d  gal  c judg- ( 2 3 1  i 
nlelit f o r  the plaiutift-' oil the w r d i r t ,  and  tlw drfendaiit a l ~ l ~ e a l e d .  

S o  counsel  o n  e i t he r  side.  

REFFIX, C. J. T h e  judgiueilt. iu  the opiilioii of the Court,  ought to 
be affirmed. M7e do not think tlie period a t  nliicli tlie i i i o t i o ~ ~  n a s  niadr  
mate r ia l ;  fo r  the  rnot io~i  nould  h a l e  been properly rcfused, no matter  
a t  wha t  t ime i t  niight l i a ~ e  beell made. Tl'e iuppose i t  to  h a ~ e  bee11 
founded on the  act of 1816, nhicl i  proridcs tha t  "if a n y  suit shall be 
conlmeilced i n  a n y  county court fo r  a n y  suin of lesz value tlian $100 due 
by bond, promissory uote, o r  liquidated account, s i p e d  by  tlie p a r t y  to 
be charged thereby, tlie same >hall be clisinissed by the court." I I e r r  
the  plaintiff's derilalid n a s  not due b , ~  bond, promiqsory note. nor  even 
liquidated account. I t  docs not appear  i n  the paper  f rom n h o m  the  
defendaiit r e w i r e d  tlie bncoli a n d  lard. nor  the price of the latter,  nor 
v liether tliry n ere r e c e i ~  t d  a3 a pa) niellt to Tabor o r  on a purchade 1)y 
1iil11. T h e  instmmcil t  is 50 iiilperfect as  i ~ o t  to constitute, ill itself, a 
c2ause of action o r  a n i o u ~ ~ t  to 1)lenary eT i d e w e  ill tliiq a ~ t i o ~ i  of a s ~ u i n p  
sit, without tlie a id of other erideilce to supply its defects. I t  does not 
purpor t  to  be a liquidated accouut, a t  least, betvecn these partie.;. 
Therefore the  couiit>- court had  jurisdiction, and if the objection liad 
been taken by  plea ill abate~nci l t  tlic plaintiff would h a r e  been mt i t l ed  
to  judgment. 
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But if that had been othervise the defeudant could only h a ~ e  taken 
adrantage of tlie ~i-ant of jurisdiction in the county court by plea of 
abatement, and not on a motion to nonsuit the plaintiff, or, as it is  
called, diqniiss his suit. The ca>e is precisely that of C'lark 1 % .  C'a,ne?u?l, 
26 S. C., 161, in which v e  held that under the act of 1826 a plea in  
abatement is the o111y method by which the want of jurisdiction in the 
county court can be insisted on, unless the suit be "commenced" for less 
than $100; that is, unless the plaintiff dernarld less than that sum in his 
declaration. The c o ~ m ~ l o ~ l  lax- requires a plea to  the jurisdiction, so as 
to show that the defendant objecta to it aud declines going into the 

merits by ail issue to a jury. Our  statutes have enacted two ex- 
(233) ceptio~is to the rule. One is, that if it  appear in the declaration 

in a suit brought to the county coult that it  has been "corn- 
~nenced" for leas than $100, the court shall '(dismiss" i t ;  which, we sup- 
pose, meall. shall give judgment against thc plaintiff for the costs as 
upon a nonsuit. The other is, that if the plaintiff dernand in  his decla- 
ration a greater sun1 than $100, but recover less than that  sum, "the 
rerdict shall be set aside. and the plaintiff shall be nonsuited and pay 
costs." But thi- last is express1:- collfined to the Superior Courts, Rer. 
Stat., ch. 31. sec. 42 : and does not, therefore, elul~race this action, which 
n as brought in the county court. 

PER CTKIAM. S o  error. 

DE\ I x DEV CALVIN E D S E Y  ET \L. ).  JAMES IVILSON. 

1. The lessors of the plaintiff claimed under a sale by execution. tested in  
March, 1832, against  one Lewis. The defendant showed t h a t  L e x i s  
had only an equitable title. and t h a t  by bond, bearing date  i n  January .  
1832. he  had contracted to  sell t h e  same to t he  defendant:  Held.  first, 
tha t  the  t i t le of Lewis having been equitable. t he  defendant could not, 
therefore. be estopped from insist ing thereon. 

7. Held. secondly, t ha t  Lewis by h i s  bond had coweyed all  h is  equitable 
interest  to the  defendant before t he  teste of the  plaintiff's execution, 
and,  therefore, there v a s  nothing on which tha t  execution could be 
levied. 

APPE IL from T ~ S ~ E T  Fall  Term, 1844; Rattlr, J. 
The lessors of the plaintiff claimed the premises in dispute a. 

(234) tlie purchasers thereof at an execution sale of the property of 
TWian i  J. Lenia. The plaintiff alleged that the defendant also 

claimed under the said Lenib, u~ld  gaye hirn notice to produce on thr  
trial the contract or inqtrullieut~ under nhich he claimed; and, accord- 
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ingly, the defendant produced the bonds hereinafter mentioiied, and the 
plaintiff read them to the jury. The one is an  obligation dated 3 Janu-  
ary, 1832, giren by William J. Lewis to the present defendant, in the 
penalty of $800, with condition that  he would, on request, convey or 
cause to be conveyed to Wilsoii the pre i~~ises  in dispute, which are 
therein described as being part  of a tract of land which Blake Piercey 
had before agreed to sell to James Wilson (the defendant), and bouud 
himself (Piercey) by bond to convey to said Wilson, and which land 
the said Wilson had sold to the said Lewis, and transferred by assigning 
to Lewis the said bond so giren by Piercey. The other bond produced 
by the defendant was that referred to in the one just mentioned, and is 
a n  obligation, dated 14 Il'ovenzber, 1828, giren by Blake Piercey to  
James Wilson in the penalty of $1,000, u i t h  condition that  he would 
convey to said Wilson, or  his assig~is, a certain tract of land therein 
described, which, it is admitted, includes as a part of it the premises in  
dispute. On this bond is an indorsement, dated 23 January,  1830, 
purporting to be a contract of sale froni Wilson to Lewis of the land 
ineiitioned in  the bond, and to be an assigiiinent of tlie bond to Lewis. 

I n  March, 1832, judgment was rendered againqt William J .  Lewis, 
and execution issued thereon in Ju ly  following, on which the premises 
were sold, and the lessors of the plaintiff bought them; the present de- 
fendant being then in  possession under his contract of repurchase. 

On the tr ial  the counsel for  the plaintiff contended that the defendant, 
claiming under Lewis, was estopped to deny a legal title in him, or, a t  
all events, that Lewis had such an equitable title as was subject to be 
sold under execution, so that the legal title would pass to tlic purchaser. 
But tlie court held otherwise, aiid the p ln i~~t i f f  submitted to a 
nonsuit and appealed. (235) 

Francis f o r  plainti f .  
S o  co7rnsrl f o r  defendant. 

RUFFIN, C. J. The title of Lewis appeared, upon the plaintiff's o w l  
evidence, to hare  been but equitable at any time, and, coriseque~~tly, the 
defendant could not be estopped from insisting thcreon. 

I f  Lewis be coilsidered as the cestui yzre t ~ v s t  ill fee, then the land was 
not subject to the exccntion under which i t  was sold, because, before exe- 
cutioii sued, Lewis had contracted to sell to the defendant, which 
anlounted to an assigmiiei~t of the trust alld took the case out of the act 
of 1812. Hall 7). Harris. 38 X. C.. 289. Indeed. Lewis's sale to the 
defendant was some nzonths before the tr.ste of the executions, and even 
the rendering of the j u d p e i ~ t s  against Lewis, and i t  is not impeached 
for f r aud ;  so that there could be nothing in him, either a t  law or in 
equity, liable to execution. 

PER CURIAM. 
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Z A C H A R I A H  T R I C E  r. J A M E S  C. T U R R E X T I S E  

IThen a joint judgment is obtained against three, and a crc. scr. issued againsi 
all, and the sheriff is directed by the plaintiff not to  execute the 1.11. srl. 

on tm-o. and he accordingly forbears to do so, the plaintiff cannor lira- 
ceed against the bail of the third defendant. although as to him the 
cn, sn. is returned norz eut iwcfwtus. 

A I 1 ' ~ ' ~ ~ ~ ,  froni  ORAX(+E Special T e r ~ u  i n  Jul ie ,  l S 4 4 ;  b c [ i / ~ y ,  ./. 
,\'c.ire ,facicts againat bail. T h e  plailitiff sought to subject tlie defeud- 

an t ,  who was the sheriif of Orauge t o u n ~ t y ,  as  the q ~ e c i n l  hail of olle 
Xathau ie l  J .  I i i l g ,  to the payilicwt of a j u ~ l g i ~ ~ e ~ i t  wliic11 lie liad r e c o v  
ered i n  Orange Couiity Court agaiust the  said K i ~ i g ,  aiid H e l ~ d e r s o i ~ ,  
Xorfleet, a d  Curhalii .  T h e  defendant, aillong otlier l)leas, pleaded 
"r~ir l  t i e l  l eco i ,d ,  110 w. SU., cu.  S U .  void U S  agaiust p r i ~ ~ c i p a l . "  T l ~ e  
plai i~t i f f  oflered ill evidence a ropy of the record of his suit and  judg- 
iiient agaiust the said l i i l ~ g  and  ot l~ers ,  a n d  also t l ~ e  cu.  su. issued u p o ~ ~  
the  judgnieiit. 011 the rcturil of the origiual \wit  i t  apptlared tha t  the 
d e f e ~ ~ d a r l t ,  then sheriff of O r a l ~ g e ,  had taken i ~ o  bail frolil S a t h a n i e l  J. 
King, and  it  was admit ted tliat the plai~itiff had directed hill1 iiot to take 
bail f r o m  the otlicr defeiidalits. The  r e t u n  011 the cci. au.  was as  fol- 
lows: "King not to be fourid. I all1 directed hy the plailitiff's a t to rue .  
to execute this process 011 K i i ~ g  only. See ilidorser~ieiit Iirreoli." Tl i i i  
irldorsemellt was : "1 ani  instructed bx the plaintiff to direct the sheriff 
to  execute this  ctr. SU. upon K i u g  olily. 1 J a y  1 . "  Signed, 
((J. W. Sornlood, Atty." F o r  the  defendaiit i t  was co~i te i~ded  that  the  
plailltif? was not entitled to recover for  the  following reasons: First,  
t h a t  the c ~ r .  ocr .  issued to the  sheriff did riot correspond ~ \ i t l l  the judgme~i t ,  
f o r  tha t  the judgniellt n a s  agaiust Heudersou, Xorfleet, I l u r h a l ~ i ,  mid 

King,  and the ctr. .A(!. ouly against the  three last, and  wis ,  there- 
( 2 3 7 )  fore, r o i d ;  and  i n  ~ n p p o r t  of tliis objectiou h e  offered i n  eridence 

the  origiiial en t ry  o i  the judglilent 011 the records of the count? 
court, which correspoi~ded nit11 tha t  recited i n  tlie s c i .  fa., b e q  agaiust 
Norfleet, I )urhanl ,  and  K i u g  olily, except tha t  it  had  t1li.s caption i n  
addition, r i z . :  ' 'T~-ice 1 % .  Heizt le~aorz,  e t  ul. ' , \ ' ~ ~ ~ o t ~ d l ~ j ,  that  the A C ~ .  t u .  
charged that  the  defendant n a s  the  ha11 of Sorfleet,  I)urliani, and  I h g ,  
 hen h e  h a d  heen iustructed to take no bail of the t n o  first, which fact 
was admitted. T h i r d l y ,  that  the sheriif was not permitted to execute 
the  co .  su. upon  Uurliain a n d  Xorfleet by  the  plailitiE, but was directed 
to serve i t  on K i n g  o ~ i l y .  T h e  defendant called upon J .  n'. Norwood 
a s  a witness to  prove sollie payments up011 the judgment. H e  stated 
tliat the  obligation upon which the judgrrlent had  been obtained mas 
assigned to hiln by Tr ice  f o r  the beliefit of certain of his creditors; tha t  
lie had  h a d  the  inaliagement of the j u d p i ~ e n t  ; that  the defendants had 
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receired the full benefit of all payments made by thein or ang of then], 
a t  the time the judgment mas rnldered, and nothil~g had since been paid 
to his knowledge. H e  further itated that tlle defendants Norfleet and 
Durham were insolvent at the tiiiie the judgmeilt was obtained, and had 
continued to be so, and for that reaion the sheriff had been instructed 
not to execute the cu. sn .  up011 them. 

His  Honor overruled all the objections of the defendalit and decided 
all the issues to the court in faror  of the plai~ltiff, and the jury found all 
the issues of fact in hi> fayor. Jndgi~ient  beillg reuderrd accordingly, 
the defendai~t appealed to the Supreme C'ourt. 

DANEL, J. IS the bail of King liable to sati>fy the plailitifl"~ joint 
judgment against King, Torfleet, aild D u r l i ~ n l  u lmi  a return of non ?s t  
inr3entlrs against King o n l , ~ ?  The act of As~emblg,  Rcr.  Stat.,  ch. 10. 
see. 3, declares that the plaiutiff shall ~ o t   ha^ c esrcutioii against the bail 
until a ca .  sa. bc first returned that the ddellclant is ]lot to be 
found in his proper county, and no s c i l r  tncitr\ .hall issue against (236)  
the bail until such cn .  sa .  shall hare  been returned non  rst iiz- 
r e n t ~ i s .  The execution must be in the joint names of all the plaintiffs 
or  defendants, and must in otlier respects pursue the judpient .  1 Ld. 
Ray., 244; 1 Salk., 319 ; 2 Lord Ray., 808. And did not the Legirlature 
require that the return of the sheriff should be as broad as the execution 
before a n y  of the bail of the defendants should be subjected to the 
plaintiff's denia~id?  We think that the Legislature considered all the 
defendants in the executioii as principal debtor<, and the bail of all or 
any of the defendants as quasi sureties only. And before these sureties 
( the bail) should be looked to for the debt by the plaintiff in the execu- 
tion he should show that lie had, by a ca.  su. returned izon e s t  i n r ~ n t ~ ~ s  
against all the principals heen uriable to get his debt. 111 Ellgland the 
the law is that the ca .  sa. is I I O ~  intended to he executed bv tlle sheriff; 
it is there required only to remain in the sheriff's office four days, which 
is  considered to bc notice to the defeildante to surrender theniselves, and 
likewise notice to thc bail that if their principal do uot surrender they 
(the bail) will be looked to for the debt. I n  Ellgland, after the four 
days, the sheriff rcturns non  st i nwnt l r s  as to tr71 the defendants ill the 
execution, although he well knons they are all in his county. Thi5 
being the Ian ,  the bail here, as there, are not to be called upon by a 
s c i ~ e  fnciaa to 11ay the judgiiiel~t or bulwnder their principal\ uutil the 
plaintiff has had his ( a .  sa. returned 11n11 e\t i~zroutirs as to all the de- 
fendants in it, or put ill jail t l i o~e  defel~dalit. ill the execution who may 
be foui~d by the ihcriff a l ~ d  a ]  1 c.td n11der the ( ( 1 .  cn. T e r r  not this the 
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law, the plaintiff in a ca. 5a. might discharge a solvent defendant and 
pursue the bail of an absconding defendant in the same execution, and 
get the debt out of him, and leave him remediless as to the solvent de- 
fendant;  for we have decided in this Court that  the bail of one partner 
who has paid the debt cannot bring assuinpsit for inoney paid against 
the other partner. Frrrnll 1 .  Brickell (bail of Lowe), an te ,  67, doe. 

not conflict with this case; for Hawkins, the codefendant with 
(239) Lowe in the ca. sa., liad been in fact arrested under it, and would 

have been put i n  jail had he iiot discharged himself from the 
ca.  sa .  by giving bond and bail under the insolvent la11-. The  said bail 
under the insolrent act afterwards surrendered Ha~vkins  in open court, 
and Ferrall did not then more the court to commit him to jail. Here 
we see that  Hawkins had been discharged from the imprisonn~ent under 
the ca. sa., not by Ferrall, but by force of the Ian- ( the insolrent law). 
and, therefore, the bail of Lowe, the other codefendant in the ca.  sa., had 
no right to complain of the conduct of the plaintiff in the execution. 
But  that is  a very different case from the one now before us ;  for  i n  law 
it vas ,  as to the bail of Lowe, tantamount to Hawkins having been put 
to jail. But  in this case Sorfleet and Durham are not, by the law, taken 
out of the custody of the sheriff under the ca.  sa., but they are  by the 
a c t i ~ e  management of the plaintiff i n  the ca. sa. prerented from ever 
keing arrested by the sheriff under that  execution. 

I t  is further urged that the sheriff, by not taking bail from the de- 
fendants in the original actioil, has thereby made himself special bail 
for all, yet that the contract bv him is several, and the same as if bail 
bonds had been taken b -  the sheriff from each of the defendants with 
separate and distinct bail-in vliich case the bail of each would be 
anwerable  only for the appearance of his principal. And it is asked 
for what purpose shall a c u .  scr. he returned as to any but the one for 
which the bail r h o  is sought to he charged is answerable? I f  he p a y  
tlie debt for hiq principal, Ile ha< no claim upon any of the other princi- 
pal, for contribution. 

JYe ackno~vledge the correctuess of the latter principle, but not tlie 
conclusion drawn from it. I t  i. true, i n  the caie put, the bail is not 
entitled to contribution, but his interest in the appearance of the other* 
i q  not confined to that r i ev~ .  H e  has an intereqt that the defendants 
%hall all be before the court. I f  one of them has paid the debt or ha. 
been released by the plaintiff. the payment or release will operate to the 

benefit of all the defendant4 and their respectire bail ;  or if  the^ 
(240) hare  not paid the moiiey or been released, if arrested on a ca.  sa .  

they may find ineaus through the interference of friends, or  from 
aecret resources, to discharge it. Upon a contrary practice, the protec- 
tion nhich the Ian- intended for the bail may often prore entirely illusire. 
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There are  two defendants-one of them pays the debt; it  is a private 
transaction between him and the plaintiff; the other is insolvent and has 
left the country. -1 ca. sa. issues against both. The one that  is solvent 
and has paid the debt is here, and the sheriff is directed not to arrest 
h im;  the esecutioii is returned not found as to the insolvent who has 
absconded-and the bail is fixed. I t  is asked why arrest the other de- 
fendant-he did not undertake for him. The answer is, if arrested, the 
fact of the payment by him would at once be made to appear, and the 
responsibility of the bail of the other be discharged. We believe the 
act of Asserlhly was intended for tlie benefit of tlie bail, and requires on 
the par t  of every plaintiff good faith in hi. effort; to recorer the debt 
from the principals. 

We think the judge erred n l ~ e n  lie initructed tlie j u r ~  that  the evi- 
dence produced warraiited thc111 in finding the issues in favor of the 

' plaintiff. 
PER CURI-111. T7rnire de )LOCO.  

(241) 
HARRISON 11. 1VAUGH v. HESRY G. HAMPTOS. 

A cn. sa. issued on a judgment against several persous must be returned as 
to all before the  bail of any one can be subjected. 

APPEAI, from S ~ R R T  Fall Teriu, 1642 ; L \ - u s ~ ~ ,  .J. 
Scire fucias against the defenda~lt as bail of one San~ue l  Falklier arid 

Joseph 31. Richardson. The defendant pleaded t l d  t i e l  ~ e c o r d ,  no cci. 
so.. etc. The court found the issue as to ~ ~ r l  t i e l  wt o r d  in faror  of the 
plaintiff; and the jurv, under the instructionr of the court, foui~d the 
issue of fact as to the t u .  sa. in favor of tlie defendant. Judgment heiiig 
rendered accordingl-, the defendant appealed. 

The facts are stated in the opiilioii deliwred in this C'onrt. 

DAYIF,I, J .  The defendant was qhcriff of Surr-. a ~ i d  on a n r i t  at tlie 
iustance of the plaintiff he arreqted the s i s  defe i lda~ts  nientioned in the 
writ, and returned no bail bond n i t h  the writ. There u a s  judginent 
against the said six persons. on xvhich first a 6. f t r .  and then a ca. sa 



i~bued. The sheriff returued tlie ca. w .  11011 e i t  i n r e n t u s  as  to Richard- 
so11 and Falkner, t ~ o  of the rlefendalits ill the execution, a d  made no 
return as to the other four, whose names were in the esecution. The 
plaintiff made no motion to the court against the sheriff on account of 
his defective return, but issued his sr ire  fcirius against him to subject 
him under the statute as special bail to Richardson and Falkner. The 
.heriff pleaded, first, that there was no ( a .  nu. returned 11071 ?st i n c e n t u s ;  

aiid, secondly, that the plaintiff had issued a f i .  f a .  before he 
(242)  issued his co. sa.  The court nas  of opinion, and so instructed 

the jury, that the en. su.  procluced by the plaintiff in e~ idence  did 
not sufficiently support his side of the first of the abore issues; and we 
are of the same opinioi~. The  ca. sic. in Ellgland is generally but a 
formal writ, not intended to be executed, but to be simply lodged in the 
sheriff's office, to remain there four days aud then to be returned n o n  
cst i n r r n t ~ i s .  I t  is placed there only as notice to the bail that they are 
looked to on their bail pieces. But i t  has been repeatedly decided in 
this State that a t u .  so.  here is intended to be an effectual ex-wutiol~, a ~ i d  
to be enforced against the defendants, if to be foulid ill the county; and 
that for the benefit of all the persons concerr~ed-the plailltiff, the de- 
fendants. aiid each of them, and their bail and each of thcni. The lan- 
requires that tlie crr. oa. should be as broad as the jndgnicwt. Should not 
the return, then, be as broad as the execution before the bnil is liable? 
We beliere that there is not an  authorit7 to be fouud, either in the 
Euglish or Alnerican lax- books, to support the plaintiff ill his de~liaild. 
Ye find that where one of the defendants in a ca.  sn .  has bee11 arrested 
aiid returned by the sheriff to be in prison, and the other is returned 
non est i n ~ w ~ t u s ,  the plaintiff may the11 have xi. fa. agailist tlie bail of 
him that has fled the country. But i n  said case the plaintiff had pro- 
cured a full return of the cu. srr. to be made as to all the defendants in 
it. I f  the defendants lived in different counties, still, if the plaintiff 
thought proper to take a joint judgment against them all, he would be 
colnpelled to make his ca. sa.  to each of the several sheriffs, if he chose 
so to proceed, as  broad as his judgment. *lnd before he could be able 
to proceed against the bail of any one of such defendants, the sheriff 
hould ,  as it seems to us, make his return as broad as the ca. sn. I t  may 
be asked what right has the bail of one of the defendants to demand 
anything more of tlie plaintiff than to show a ca. sa. as to his principal, 
and a return on it of tzon est inrcntrrs.  The ansner seems to be at hand:  
it is because tlie bail, by law, ha.. a right to see that  a proper ca. so. 
against a71 the defendants has been issued and placed in the hands of the 

sheriff to be effectually executed by him. I f  he has a right to 
i 243) clen~aiid of the plaintiff to do all this as a preliminary step in 

pursuing hiin a.: bail, xvodd it not be abqurd, and apparently 
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coach-makiug bubiuess ill the t o n u  of Y a i ~ c y r i l l e  f o r  the veal 
(24.5) 18-16 ; and n e ,  the uudersigled,  h a \ < ,  O I I  onr  lmrt agrerd to ill- 

deiiinify tlie said Williamron, IIei~dcrsolr,  autl I toa~ie ,  011 accoullt 
of the  liability ~ \ l i i c l ~  they h a w  agreed to a\ \ulue a ,  afore-aid, to tllr. 
exrelit lierein set for th,  I iz., the said Tl ' i l l ianiso~~, Heiider.oi~, and PLoa~lr. 
Ilal e agreed to lend their ilalllez as  indorsers to tlrc said Tl'alker, a t  a n y  
t i i l~e  nhcw lie iliay desire i t ,  duriilp 1842, to enable hi111 to rai.e fund. 
to ca r ry  nu liic said ~ L I ~ I P S S ;  and  n c bind oursclre;, i n  the PI e ~ ~ t  the 
said Vil l ianluol~,  F T ~ i i d ~ r i o i ~ ,  and K o a l ~ c  should suqrai l~ 10-3 hy rea-011 
of rlieir l iability aforesaid, to bear each of 11.: i n  tqna l  ~)roport ioi is  n it11 
tllp said Willianison, ITendcmoli, and  Itoaiie a n y  loss 11111cll r l l y  may  
thus sustaiir : P I  o ~ ~ ~ t l ~ d .  ~ i ~ r c r t h e 7 c s s ,  and  i t  is  I~ereby  ex~)rcs.ly u ~ l d c r -  
.toad and agreed 1,- and b c t n e e i ~  all  ~ m - t i e ~  concrrned i n  this agreelwlrt.  
that  we, t h e  u n d e r ~ i g r ~ e d .  a r e  not to he 1ir.ld rc.ponsihle to ail aillolllit 
exceeding $SO0 eacli. 1 1 1  testiniony nlirlreof," etc. Dated 11 J a n u a r v .  
1942, and s ip l~cd  a u d  scaled b , ~  tlie partic;. 011 6 J a i ~ u a ~ ,  1543, the 
drfeiidant,  r i t h  tllc w i l e  parties, executed the  follol\inp c o ~ e ~ ~ a n t ,  \ i 7 . :  

'(TVe, the u n d e r s i g ~ ~ e d ,  c o ~  enant to continue their  reapon~ibi l i ty  fo r  
1\11>. W y a t t  T a l k e r  fo r  and  during the  year  1843, upon t h e  same tenli- 
a n d  f o r  the  same purpose; as  set fo r th  i n  the  foregoi i~g c o ~ c n a n t  f o r  
1341 ; hut i t  i s  understood by al l  par t ier  concrrned t h a t  I lessr i .  TITilliam- 
son, Henderson, and  Roane a re  only i n  a n y  e l e ~ r t  to be responsible to 
the  amount of $.30 eacli, a n d  the part ies  whose names a re  undersigned 
a r e  to  be reqponsible only to the a n i o n ~ ~ t  of $500 eacli." (Signed a n d  
craled by t h e  defendant and  t h e  other  parties.) T h e  plaintiffs indorsed 
f o r  Walker  i n  1846 to the  amount of $2,329.07, and  i n  184.3 to the  
amount of $3,485.77; and  Walker  failed i n  husiness, and  is completely 
inqolrent, so tha t  the  plaintiffs h a r e  h a d  to p a y  tlie whole anlouiit f o r  
n l i i rh  they becari~e respon4ble aq indorsers. -1 statelllent was exhibited 
<lion ing  the  amount of t h r i r  l iabi l i t r  a n d  the amount  paid, in r lud i~ lp  
i l~ te res t  fo r  each year .  L i f te r  the fai lurc  of T a l k e r ,  H e n r y  Willis, onc 

of the  corenantory, also failed a n d  became insolreut,  a11d the p l a i ~ i -  
('46) tiffs used due d i l i g e ~ c e  to collect f rom him the amount  of lii- 

l iability, hut  failed to collect anything.  
I f  the defendant is liable fo r  his ratable  par t  of the  re,pon411ilitie> of 

the plaintiffs incurred in 1542, and  not renewed i n  184.3, and  also liablc 
f o r  h i s  ratable par t  on account of R i l l i s '  failure, then judgment is  to be 
entered np against Eiinl f o r  t11~  sum of $615.79. I f  the defendant i- 
liable fo r  the  responsibilities of the p l a i ~ ~ t i f f s  incurred i n  1842, a n d  not 
renewed i n  13-13, and  not liable f o r  a n y  p a r t  of the  loss by Willis' fail- 
ure, then j u d p i e n t  is to be enter td f o r  the  sum of $;59.S;?. I f  the  de- 
fendant  he o n l ~  reymiirible fo r  his ratable par t  of the re3ponsibilitir. 
of the  plaintiffs incurred hy actual i n d o r w ~ ~ e n t s  in  1 \43 ,  and  not respon- 
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sibIe for any part of Willis's failure, then judglne~it to be entered for 
$312; and if his ratable part of the loss by Willis is to be added to his  
part  of tlie liabilitS for 1843, then judgment to be eiitered for the qunl 
of $355.05. Judg-nent to be entered against the defendant according to 
the opinion of the court upon the facts stated. But i t  is agreed that  tlie 
defendant has already paid the plaintiffs the sum of $100; so that  that  
sum is to he deducted from the amount for which he may be held to lw 
liable. 

The court was of o p i ~ ~ i o n  that  the defendai~t was liable for the respon- 
sibilities of the plaintiffs incurred by reason of their indorsements for 
Walker, as well in 1542 as in 1543, although the indorsen~ents made and 
iesponsibilities illcurred by the111 in  1842 were in no way renewed ill 
1843, the creditors forbearing to collect their claims by reason of the 
old indorsenients until some time in or after 1843. But the court held 
the defendant's liability to be limited to $500. The  court also held 
tliat the defendant mas liable for his ratable part  of the loss by Willis's 
failure; so that  judgiucnt was directed to be eiitered up for the sum of 
$572, which sum is iliade up of the $500 and the defendaiit's share of 
the loss by Willis, including interest on both su~ns-this amount to be 
subject to a deduction for the $100, paid by the defendant to tlie plain- 
tiffs, learing the an~oun t  of the judgment to bc entered $472. 

From this judgment the defendant appealed. 

Morehrad and Sorwoocl for plaintiffs. 
E. G .   rend^ and  Iredell for  dcfrndants. 

R ~ F F I X .  C. J. The Court is  of o p i ~ ~ i o n  tliat the defendant is bound 
for the indorsenients of the year 1843 o d y .  The terms of the agree- 
ment, as  i t  seems to us, expressly confine i t  to that  period, being that the. 
parties "corenai~t to continue their respo~~ribilities for Wyatt  Walker 
for and during 1843." The instrument adds, indeed, that this respon- 
sibility was "on the same terms and for the same purposes as set forth 
i11 the foregoing covenant for the year 1842." This is not an adoption 
by the parties to the second agreement of tho engagements of the first. 
I t  is  apparent that  both instruments mere written on the same paper;  
and the object of nanling the prior in the latter was not to transfer tlic 
obligations of the one into the other, but merely by a reference to its 
terms for  1842 to g i rc  the terms of the agreement for 1543, withont 
taking the trouble to write them i n  ex t rmo i n  the same words with the 
former-saring only the change of the year from 1842 to 1843. 

The counsel for the plaintiffs relied on the words "continue their 
responsibilities" as denoting a n  intention in the parties to the secm~d 
agreement to assume all the liabilities of both years. Rut n7e do not 
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lwrceire tlie force of the argul~leiit; and, certaiilly, ]lot that there is 
enough i11 it to do away with the express restrictiou to 1643. The paper 
was probably so nri t ten vhen  it was expected it ~ o u l d  be executed by 
the same persons only who gave tlie first. But ere11 as  to theill, it could 
o ~ l y  iiiea~i that t h e -  would '(again bind" the~~lse l res  for indorsements 
to be made in 1643, as they "had been bound" for those that had been 
ill 1842, b~ the iiistruiiieiit referred to in and aiiiiexed to the iiex agree- 
111eiit. I t  could riot mean that the?)  should ~ ? ~ P I . P ~ I ~ J  assuine the liability 
for the trailsactioils of 1842, because they were already fully bound 
tlierefor by tlie agreeiiieilt of 1842. Still less could that word '(co~itinue" 

apply to the present defendaiit, in the sense insisted on by the 
1245) plaintiff ;  for, not being a party to the agreeillelit of 1842, h~ 

could not continue to undertake tlie engageiiie~its made iu it by 
otliers. I n  fine, whatever may hare been the actual iiiteiltion of the par- 
ties, the two instru~nents as framed relate to different subject., and dif- 
ferent years. H e  who executed but one bound himself for but one sum 
of $500, while each person who executed both bound hiriiself to the extent 
of two suins of $500, namely, one for each of the years 1842 and 1\43. 

I t  is further stated that Henry Willis, who is one of the corenantors 
in eacli instruinent, has not paid any part of his proportion of the loss 
for either year, and is insolvent; and another question is whether the 
defendant is liable for a ratable share of Willis's aliquot part. We 
think not. As to his deficit for 1842, that is already disposed of in the 
first point. -hid for that of 1843 the defendant is not bouud, because 
this is not a joint uiidertaking by the coveliantors as the sureties for 
Walker or for eacli other, but it is an undertaking by each one, for him- 
self, to  pay to the plaintiffs his aliquot part of the loss that should arise 
to the plaintiffs by putting their names on Walker's paper-liiniting his 
liability, however, to the sum of $500. The insolrency of Willis can 
make no difference, for this is an action on the covenant, and that in- 
struinelit has no stipulation in reference to that  erent, nor any allusion 
to it. I f  the parties be bound for each other, then each would be liable 
for the others, xhether they were solrent or not ;  and if each be bound 
only for himself, then the insolvency of another cannot add to his en- 
pagenlents. I t  is clear, we think, that the engagemei~t of eacli of these 
persons is strictly several and not joint, nor joint and se~e ra l .  The in- 
~ - u i n e n t  begins, indeed, in the terms of a joint undertaking by all the 
corenantors for a full i i ~ d e n i n i t ~  to the plaintiffs. I t  says. "ll'e, thr  
undersigned, hare  on o u r  part  agreed to indemnify the said Rillianison, 
Henderson, and Roane." But  inlmediately those g e ~ ~ e r a l  words are quali- 
fied and restrained by others which, in the first place, limit the indem- 
nity, and in the second place serer tlie responsibilities of the several 
corenantors. After setting out the agreenieiit to i ~ ~ d r n l n i f y  the plaintiff, 
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i t  adds the words. "to the extent lierein s ~ t  forth," a i d  then pro- 
ceeds under  a I idei ici t ,  thus : "117e I~iild ourselves, i n  the  er-ent the (249)  
said V.'.. H.. a n d  It. s l ~ o ~ l d  snstain loss bv reason of their  liability 
aforesaid, t o  beau, r a c l ~  o f  us, 1 1 1  eqrrtrl proportlonu wit11 the said IT., H.. 
a n d  It., hue11 loss : PI o r l c l ~ 1 1 ,  n e z p r f h r i ~ s s .  that  n e, the u l i d e r ~ i g i l e r ~ ,  a re  
not to Ire held r c s p o ~ ~ s i b l e  to ail a m o u i ~ t  exceeding $300 each." It W P ~ I I .  

clear froin these words that  a joint uudertaliing by the covei iantor~,  o r  
f o r  eficli other, could not be iiiteildcd. I f  i t  had bceli, the plaiiitifl- 
n.ould h a l e  been a t  liberty to sue olic of the coreiialltorr for  the whole 
loss, to the extelit, a t  least, of' as  marly sunis of $300, as  there mere cove- 
~ l a l i t o ~ s .  Rut ,  illstead of' that,  the stipulation is tliat the  loss shall be 
borne by earl1 one of tllc parties ill equal proport ioi~s nit11 the plaiiitiff: 
which s h o w  tliat the loss was  to he d i r l d t d ,  and  each coveilalltor was to 
p a y  his on-n s h u r ~ .  ( 'o~~seqnent ly ,  the plilintiffs can look to each olle f o r  

T h e  j u d p e ~ l t  i i ~ u r t ,  therefore, be rerersed, aiid judgilieiit be entered 
f o r  the plaii~tiffs,  acrordiiig to the case agreed. for  the sun1 of $312, tha t  
being the seljarate share of the  defenda i~ t  of the loss a r i s i ~ i g  on the ill- 
dorseiiiei~ts made 111 the ye:u 1343. B u t  tliat is subject to tlic p a p e l i t  
of the suili of $100 ~ l ien t io~led  in the case. There l i ~ l l ~ t  also be judglneiit 
f o r  the plaintiffs fo r  their  rosts ill the Superior  Court ,  hut there liiust be 
judgmelit against tllnll for  tlw costs in  tlii- Court.  

PER C L  RIAII. Judgnient  nccordil~gly. 

(250)  
THE STATE v. ELIJAH NEIYSOM. 

1. The ac t  of Assembly passed in 1840, ch. 30, entitled "An act  to prevent free 
persons of color from carrying firearms," i s  not unconstitutional. 

2. I t  is the settled construction of the Constitution of t he  Cnited States tha t  
no limitations contained in t h a t  insrunlent upon the  powers of govern- 
ment  extend or enlbrace the different States.  unless the:- a re  mentioned 
or it is  expressed to be so intended. 

3. Free people of color in t h i s  State a r e  not to be considered a s  citizens in 
the  largest sense of t he  term,  or ,  if they are ,  they cccupy such a posi- 
tion in society a s  justifies the  Legislature i n  adopting a course of policy 
in i t s  ac ts  peculiar to thenl-so tha t  they do not ~ i o l a r e  those grea t  
principles of justice which lie at  the  foundation of all laws. 

The  following is  a copy of the  ac t :  
Be i t  encLcted, etc. T h a t  if any free negro, mulatto.  or free person of colar, 

shall  wear o r  carry about h is  or her  person, or keep in his or he r  
house, an3 shot gun. musket.  rifle, pistol, sword, dagger or bowie-knife, unless 
he  or she shall have obtained a license therefor from the  Court of Pleas and 
Quar ter  Sessions of h is  or he r  county. within one year preceding the wearing,  
keeping or carrying thereof, h e  or she shall  be guilty of a misdemeanor. and 
may  be indicted therefor. 

181 
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APPEAL from CLAIBERLASU Fal l  Term, 1544; Bailey, J. 
The defendant, a free person of color, was tried upon the follov-ing in- 

dictiiiel~t, riz. : 
"The jurors for the State upon their oath present, that El i jah  Xen- 

som, a free person of color, late of the county of C'wlilrrerland, on 1 June, 
1843, a t  Cu~nberlaild aforesaid, ur~lawfully did carry about his person 
o m  shotgun, without har iug  obtained a liceme therefor fro111 the court 

of pleas and quarter sessions of the county of Cunherland afore- 
(251) said within one year precediug the carrying thereof, to the evil 

exa~uple of all others iri like inarliier offerlding, c o ~ ~ t r a r y  to the 
forin of the statute iu  such case made a i ~ d  proxided, and agaiust the 
peace and dignity of the State." 

r p o l ~  the trial, the jury found the d e f e d a n t  guilty; nhereupou, on 
motion of the defendaut's counsel, the court arrested the judgniel~t, arid 
the solicitor for  the State appealed to the Suprelile C'ourt. 

A t t o r r i e y - ( ; ~ n ~ r n l  for  t l z ~  Y t a t ~ .  
11.. TT'inslozc nncl D. R e i d  for de fendur i  t .  

S a s ~ ,  J. We are of opiiiion there was error ill the judglneut pro- 
nounced by the presidiug judge. On the argun~ent  here it has bee11 
urged that the act of 1540 (ch. 30) under which the deferlda~lt was prose- 
cuted is unconstitutional, being in  riolatiori of Article I1 of tlie anle~ided 
Constitutiol~ of the Uliited States, and also of articles 3 and 17 of the 
Bill of Rights of this State. We do not agree to the correctness of either 
of these obiectiol~s. The Constitutiou of the rliited States was ordaii~ed 
and established by the people of the United States for their ov11 goxern- 
~neii t .  and not for tliat of the different States. The limitations of power 
contained in it arid expressed in  general terms are necessarily confined 
to the General Gorermrient. I t  is now the settled construction of that 
instrument that no limitation upon the power of Gorernme~it extends to 
or embraces the different States, unless they are mer~tiolied, or it is ex- 
pressed to be so intended. Barro l c  c. B a l t i m o r e ,  7 Peters, 240; 11. R. c. 
Davis, 19  X. C., 459. I n  Article I1 of the amended Constitution the 
States are neither nieritioned nor refcrred to. I t  is, therefore, o i~ ly  
re5trictil-e of the powers of tlie Federal Government. S o r  (lo we per- 
w i r e  that thc act of 1840 is  in riolation of either of the articles of our 
Bill of Eights nliicli hare  been refcrred to. The 3d article forbids the 

grailtiiig of exclusire pririleges or separate elnolunieuts but ill 
( 2 2 2 )  coniideration of public services. I t s  t o ~ t t ) ~  are certainly ]lot rio- 

lated. I s  it so in sp i r i t?  I f  it is. we are a, lliuch hou1~1 to de- 
clare the act uncol~stitutioilal a> if in terms it Tras bo-where the riola- 
tion is plain and palpable. The act of 1840 inipo;es upon free ulcn of 
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color a restr ic t iol~ ill tlie carrying of firean113 f rom ~ \ h i c l i  the ~ i h i t e  inell 
of the country a r e  exnllpt.  r s  tliiy a T iolatioll of the 3d article i n  spirit ,  
o r  is it such a ])alpable ~ i o l a t i o ~ l  as  ni l1  au t l~or ize  the court to declale 
it  lo id !  I f  w .  tllell i s  the nliole of our legi*latiol~ upon the  subject of' 
f ree liegroei oid. E ' I . ~ I I I  the earliest period of our  history free people of 
color h a l e  bw11 a l ~ ~ o l i g  u i  a i  a separate and  di.tinct class, reqnirinc, 
fro111 ~leces-it? ill 111:t11? cav., qeparate i111c1 di>tillct le,gislatio~~. 

T h e  re la t io~ l  of 111aqtcr nlld s e n  m t ,  of f ree and bond, of whitc aild 
colored, excludrd the  idea that  the la t ter  oiigllt or could be d e l y  ad- 
l~ i i t t ed  to  testify a g a i ~ l s t  the former.  Alc.c$ordingly, i u  1762 a n  act Tvas 
l m s e d  which esrludes all colored persons \\-ithill the fourth degree froin 
being heard as ni tnewes against a white mall ; and ill 1777 i t  is i n  a h l o s t  
+o many word+ reGnacted, and  >till remains  up^ our  statute book un-  
repealed. T h i s  was the Code a t  the time our  ( i ~ ~ ~ ~ t i t i ~ t i o ~ i  was fornied, 
i111d the  statute of 1777 mas f r a l ~ i c d  by Inany of the wen who aided i n  
f o n u i l ~ g  t h e  C'onstitntio~l. F r o m  the  t ime of the  first enactnlr l~t  to  the 
p e s e n t  irniiimer:tble caws h a l e  heell tried i n  our r a r i o u ~  c o ~ ~ r t . :  i n  
n-hich white perwlic aud  colored haye been l ~ a r t i r s  li t igant,  aucl in  n h i r h  
t h e  testiwony of colored witnesses nonld  h a r e  breil inlportant ; aud  yet, 
i n  no inqtallce has the  const i tut io~lal i ty  of tlie act of 1777 been ques- 
tiofled. I t  is adlnittcd that  if tllc act of l q l O  doe? riolnte the sl)irit  nnd 
meauillg of the 3d a r t i r k ,  i t  c a m o t  be w s t a i n t d  because the Legiq la tur~  
Iial e p a s d  o t h n  a r t <  equally i n f r i r l g i ~ ~ g  i t ;  but it  is  believed tha t  the  
long acquicwel~ce u~lclcr the act of 1777 bv all  clas,es of wcietr-1qi;la- 
t i w ,  judicial. a11d priratfl-has given an e s p o ~ i t i o n  to the 3d article of 
the Bil l  of Rights  which is obligatory on t l ~ c  courts. The  extent and  
operatioll of this  article \\-ere brought u ~ ~ d c r  the consideration of 
thic: C'ourt in S. 2.. Llfnnuo7,  10 S. C'.. 144. T h a t  case u n d e r w w t  (233) 
a 3-ery laborious inrestigation. both by  tlie b a r  and  the  bench. 
I n  1831 the  Lepislaturcl l~assed all act ]wo\ itling that  when a free peryon 
of color n as com icted h v  dric cow-e  of lam of a inistlelneanor. and  n a.: 
1111able to 1)ay the  fine i1111)osed 011 11ii11, the court should direcat the  sheriff 
to h i re  hi111 out a t  public a ~ i c t i o l ~  to  a n r  1)n.rolr nllo n m l d  p a r  the  filre 
f o r  his  ~ e r ~ i r c s  f o r  thc shortest \pace of t imr .  l l a ~ ~ u e l  n:rs a f ree lnall 
of color, and b(>ing co l l~ ic ted  of all aw11l t  a ~ l d  h:~t terr .  and ~ i n a b l c  to 
1)" hiq f i~le ,  wa;  ordercd tllc c.o~irt to he hircd out. T h e  case n.n; 
brought here by a l~pea l .  and n a i  felt to bc one of g r ra t  i l ~ ~ p o r t r n ~ c c  ill 
principle. I t  \\-as coniidered wit11 an anxiety and c:irc worthv of the 
principle inrolr-ed. and  n.11irh g a r e  it  a control l i~lq i~ifluence and author-  
i ty  on all  questions of a . i i i~ilar chnracter.  Tlie act of 1931, it  \\-as 
urged. was uncon~t i tu t iona l ,  :I. riolntinar, nlilollq otllcrq, this  Rd nrtic~le 
of the Bill  of Rights. The  C'oi~rt d r ~ i t l e d  tha t  it  did not conflict ~r.ith 
tha t  a r t i c l r :  yet it  cannot he denied that  it  introduced a diffprcnt mode 
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of pui~isliinent ill t l ~ e  case of a colored illair aud a n-liite l i la l~ f o r  tile 
same offense. I f  the law i n  that  case, i n  xvhicli olle class of citizelis i- 
coliderinied to  lose their liberty bj- being hired out a s  slaves, 11.1lile all- 
other class is  exempt froill that  ignoluiiiious mode of l j u n i s h l i ~ ~ i ~ t ,  alid 
subjected to one i ~ i u c h  less revoltiilg to the feel i l~gs of a freemalr, is  not 
a violat iol~ of tlie 3d article under cor~sideration, 111ucli less can tlie a r t  
of 1840 be so. Other  acts of the Legislature 111igllt he pointed out c q u a l l , ~  
liable to  the  constitutiollal objection. T h e  act of Id40 is one of police 
regulation. It does not d e p r i ~ e  the free n i a i ~  of color of the right to 
ca r ry  a r m s  about his llerson, but snbjects it  to the colltrol of tlie  count^- 
rourt ,  g i r ing  theill the power to say, ill the esercise of a souud discretioil, 
who of this class of persons sliall have a riglit to the liceli.;e, o r  ~vhet l ier  
a s l l l  T h i s  briugs us to the collsideratioi~ of the  lit11 article of the 
Bill  of Rights. f e calmor see that  the act of 1840 is ill coilflict with it. 
T h a t  article declares "that the people h a r e  a right to bear a r m s  f o r  tlir. 

defeilse of the State." T h e  defendailt is not indicted for  carry-  
(2.34) iug  a rms  in d r feme of the State, nor does t h e  act of IS40 pro- 

hibit h im f rom so doing. I t s  only object is  to preserve tlie peace 
and safety of the coniliiul~itj- f rom being disturbed by a n  illdiscriiniliatt. 
m e ,  on ordinary occasions, by f ree  me11 of color, of firearlus o r  other  
a r m s  of a n  offelisire character.  Self-preser7-ation is  the first l aw of 
~latiolls,  as  it  is of individuals; aud while we acknowlerlge the  so le~un  
obligatio~is t o  obey the  Coiistitutioii, as  well ill spirit  as  i n  letter, n-e a t  
the saiue t i i ~ i e  hold that  i l o t l l i ~ ~ g  should hc i1iterl)olated into tha t  instru- 
ilieilt ~vl i ich the people did iiot will. JVe a r e  not a t  liberty to give ail 
artificial a n d  colistrained intcrpretatioii  to the language used, begond 
i ts  ordinary, popular.  and ohrious ~ ~ l e a n i l ~ g .  Before a n d  a t  the t ime our  
('oiistitl~tic;il n--as framed there was anlong us this class of pcople. and 
they n-cic subjected to various disabilitic,;; fro111 n-liicll the white popn- 
latioil ~ v a s  exempt. I t  is  iinpoesible to snpl)o.~e that  the framers of the 
TZill of Righ ts  did not h a w  ail eye to tlic e s i 4 i i g  stat? of tliillgs, aiirl 
did llot act with a ful l  knowledge of the mixed populat iol~ for  wlioln t h e -  
\\-ere legislating. They  must ha\-(. felt the  alxolute iieccssity of t h e  es-  
istellce of a power somen-here to adopt such rules alld regulatioiis as  the 
silfetv of tlie c o ~ ~ ~ ~ i i u n i t y  iiliglit fro111 time to t ime require. "('onstitu- 
tioris a r e  not t h e m ~ i :  fo r  ingenious spr~culatiolis, hut fuildamental lam-< 
ordainr~d for  practical purpose;.." -1s a fu r ther  illustratioli of the  n-ill 
of tlie Ijeople as  to the  light in  ~vhicli  frcc people of color a re  to be poll- 
sidered as  citizens, the 1)reseiit Clonst i tut io~~ of the S ta te  elitire17 es-  
cludes tlie111 froill the  exercisc of tlie elective frairc~llise. Rev. Stat . ,  21. 
S o r  does the  new Constitution ill a n y  of it5 pro\-isions orerrulc  o r  coil- 
t ra reue  the precedilig lcgislatiol~ oil the subject n-r a r e  considering. TT'? 
m m t ,  therefore, regard i t  as  a principle ~ e t t l e d  by the 11ighe;t aut1iorit~-. 
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the  o ~ g a i i i c  Ian of t h r ~  couutl-,~, tha t  the frce 1)eol)le of color cannot be 
considered a i  c i t i ze i~ i  ill tlie largest iellse of the terin, or,  if they are, 
they occupy such a lm4tio11 ill socictv as  juitifie.: the Legislature ill 

adopting a course of policy iu its acts peculiar to them, so tha t  the? do 
not violate those great  principles of justice which ought to lie a t  
the founclation of all  l a m .  I n  conclusioil, we would adopt the  (255) 
language of the  Cour t  i n  J I a ~ l u ~ l ' s  cnsr . "Upon full consideratioil 
of all  tlie objection5 urged h- the prisoiic~'s counsel, n e  do not find such 
clear repugirailcy b e t n e m  tlie ( ' o ~ ~ s t i t n t i o l ~  aud the act of IS40 as  to 
w a r r a ~ ~ t  nq ill declaring that act uilco~lstitutioii:~l a i d  1 oid." T e  are. 
therefore, of o p i i l i o ~ ~  there :tq el ror ill I n ~ d e r i i l q  jndgiiieiit againi t  t l ~ r  
State. 

Thi; decis ioi~ i n u ~ t  bc certified to the Superior  C'onrt of Cuniberlaiid 
County. xi-th directioliq to proceed to j n d g i l ~ e i ~ t  a11d wnteilce t l i e r e o ~ ~  
agreeably to this deci i iol~ a t ~ d  the laws of the Statr,. 

PER CI  K J I V .  Reveryecl. 

TH03IAS H. I I ( G P E  V. EDTVARD E. HUSSET. 

1. TVhere A. conveyed negroes to B. in trust "to be kept, hired out. or other- 
wise disposed of far the maintenance and support of C. :  Held,  that 
C. had no such equitable interest as Fas  the subject of execution under 
the act of 1812,  Rev. Stat., ch. 45, see. 4. 

2.  The principle, well established bj- our courts, is that the legal estate is not 
to be transferred or divested out of the trustees by an execution, unless 
that may be done without affecting any rightful purpose for which that 
estate was created or exists. Where the v e s t u i  q u e  t i .us t  has not the 
unqualified right to call for the legal estate. and to call for it immedi- 
ately. as  where the nature of the trust requires it to remain in the 
hands of the trustee. who, by the terms of the d ~ e d .  is to do acts from 
time to time, the act of 1812authorizing the sale of equitable interesrs 
does not apply. 

.\PPE.II. f r o m  D ~ P L T S  Fal l  Term. 18-44; Dick. -7. ( 2 5 6 )  
D c t i n ~ i ~ ,  brought to  wcovcr fire negro slares. T h e  plaintiff i n  

support of h i s  title ofl'ered it1 el-idence a deed fro111 Elizabeth J lcGce to 
l~imself  f o r  the nepoe .  ill question. by which thew negroes were con- 
veyed to h im i n  t rust  fo r  her brother Willin111 McGee, "to be kept,  h i d  
out,  o r  otllerwiqe d i y ~ o w l  of fo r  the  i i ~ a i l ~ t e l ~ a i ~ c e  and supportf)  of t h ~  
said M7illiain hlcGee. T h e  plaintiff then p r o ~ r c l  that  11c 11:td the said 
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S a ~ e -  ill his possession for six ~ ~ ~ o r ~ t h s ;  that the defendant tlini caule to 
liii house, seized tlielli and took them off. The plaintiff turtlirr pro~ecl  
a demand upon the defendant for the slaves. 

The deferidaut Hussey showed that he was a deputy slierifi of Duplili 
('ounty, aud that he levied an  execution in faror  of Saniuel Houston 
against the said William McGee, 011 the said negroes, arid took them into 
his possessio~i by \ irtue of such levy. The defendant contended that 
ITilliarii NcGee had such an  interest under the deed referred to as was 
the bubject of execution. aud, therefore, they had a right to l e ~ > -  on and 
sell the negroes. 

The court i ~ ~ s t l u c t e d  the jury that the interest of Wil l ia~u McGee 
u~ ide r  the said deed was not the subject of e ~ e c u t i o ~ i ;  ltnd tlie jury 
accordiiigly r e t u r ~ ~ e d  a ~ e r d i c t  for the plaintiff. Judgment having been 
rellderecl lmrsualit thrreto, tlie d e f e ~ i d a ~ ~ t  apl~ealed to the Supreme 
( 'ourt. 

S a s ~ ,  J. The only question presented by the case is, H a d  V i l l i a ~ ~ i  
XcGee such an iiitered ill these riegroes as rendered them, ill tlie hands 
of the trustee, liable to be seized and sold for the debts oi K i l l i a n ~  Mc- 
( k c ,  u i~dc r  the process under nhich the defendant acted C The judge 
who tried the cause was of opiuion he had not ; and in t h i ~  op i~~ io i l  we 
elltirely agree ~ r i t l ~  11iq Honor. Questions of a similar k i l ~ d  have so 
oftrli been befole this Court that the p r i ~ ~ c i p l e  g o ~ e n i i n g  t h ~ s  case is 
vell  established. I t  is not necessary we should go through a laborrd 
argrnuel~t, or relien- the nulllerous case, bearing on tlie question, to 
;hen that ITilliani XcGee had 110 such interest in the slave* as could 
be reached b r  a f i e n  facicrs at  la~i-. Gzllzs 1 % .  JI[Kccy, IS S. C'.. 174, fur- 
nisl~es us preci~ely v i t h  the rule gorerniilg this. I n  all ?ace* n ithirl tlie 
act of 1912 subjecting equitable interest to be sold under e ~ t c u t ~ o n  the 
sale of tlie property b -  the sheriff dil-ests the legal title of the trustee, 
and transfers ~t to the purchaser, ~ l i o  holds the property "freed and 
discharged" from the trust. RPT. Stat., ch. 45, sec. 4. I n  (;illis 1%. Mc- 
K n y  thc ('ourt s q  : "The principle that tlie legal e-tat? i; not to be 

trtmbferred 01- chr ested out of tlic trustee unless that ma>- be done 
(25s) nitliout affectil~g any rightful purpose for which that estate way 

created or exist?. V h e r e ~ e r  the t e c t t t i  rjrte t ~ ~ n s t  liar not the un- 
qualified right to call for the legal estate, and to call for it iinniediately, 
the act does not apply. I f  it  did, the sheriff could confer upon the pur- 
chaser n larger eqtate than the rr,<tlri r j u ~  t r u s t  had or could hare." The 
Court proceeded to ,ay "if tlie nature of tlie t r u ~ t  requires it to remain 
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i n  the llauds of tlie trustee, nlio, by tlie terulb of the deed. is to do acts 
f r o ~ n  t ime to time,'' a s  to  receive a u d  apply the profits allnually to  the  
~ ~ i a i n t e n a n c e  of another  f o r  life, or if the profits a r e  to nccu~rlulate unt i l  
a par t icular  period, tlle case is  not l~rovided for  by the act. 111 J I C K U J  
r .  l17ill~arr~s, 15 S. C'., 406, the case of ( ; i / / / c  r .  X c K u y  is noticed, a ~ l d  
the  principle established b j  i t  appioved. TVe t l h k  thib i b  surh a case. 
T h e  deed c o n ~ e y e d  to tlie plaii~tiff the  legal estate i n  tlie ilegroes, ill 
trust f o r  W i l l i a ~ u  McGee. H a d  TTilliam McGee ail unqualified r ight  to 
h a w  the  legal estate taken fro111 tlle trustee a i ~ d  t ransferred to l h i ,  a n d  
to h a r e  i t  transferred imlilediatcly? H e  h a d  not, because it  was neces- 
sary the  legal ti t le should renlaiii in  the truqtee to  enable 11im to per- 
fo rm tlie trust.  H e  had  acts to do f rom ti111e to t ime;  hc had to keep 
the  negroes hired out fo r  tlie n i a i ~ ~ t e ~ ~ a i ~ r e  a i ~ d  sul)port of Willia111 Me- 
Gee, or h e  Tms otlirrwise to dispose of the111 f o r  the  same purpose. I t  
~ i - a s  evideritlv not the intciltion of t l ~ e  donor that  T i l l i a m  XcGee  should 
h a ~ e  the  ~ i l i i l ~ a g e ~ ~ ~ e i ~ t  o r  the possessioil of the ilegroes. She  was u r i \ d -  
ing  to elitrust hi111 nit11 them. Her object was to p r o ~ i d e  f o r  his sn1)port 
during his  life. T o  pcnllit  hiin, theii, to take tlle legal estate f rom t h e  
trustee ~ i - o d d  be to defeat the  intention of t h ~  douor and  the  purpose f o r  
which the  t rust  \ \as  created-a r ightful  and legal purpose;  a r ~ d  if he  
x-as uot entitled to call immediately fo r  t h e  legal estate, according to the 
priilciple established by f ; i l l i s  I , .  JlcKtry, thc case is not within the ope- 
ratio11 of the act of 1812. E e  had  110 such interest i n  the s larci  ns could 
be reached by a n  esccution a t  l a v .  The  d e f e n d a ~ t  \\-as, therefore, not 
justified i n  seizing them. 

PER Cr~1.131. S o  error. 

( 2 3 0 )  
ROBERT P .  TT'ILLIAIISOS E r  AI.. v. STEPHEN ;\I. DICKENS. 

1. The provision in the  bankrupt law which prevents a debtor from being 
discharged under t he  coinn~ission of bankruptcy when the  debt is  of a 
fiduciary character extends only to special trusts.  but does not extend 
t o  implied trusts.  such a s  those of agents,  factors, etc. 

2. TVhen a creditor has  a claim which he  might enforce, ei ther by a n  action 
of assumpsit  or in tor t .  if he  sues in to?? his  action shall not be barred 
by a discharge under t he  bankrupt  law. 

3. The  creditor is  not barred by this discharge when, although he m i g h t  have 
proved his  claim under the  commission, he  was  not bound to do so. 

4. I n  every such case the  form of the  action brought i s  decisive of t he  quef- 
t ion,  whether the  discharge is  a good bar or not. 

A l ~ ~ ~  i ~ ,  from PER~OS F a l l  Terni,  1844 ; I 'cltr /.sot[, J .  
This  was ail ac t io i~  on the  case i n  v h i c h  the  plaintiffs declared i n  t o r t  

fo r  breach of contract, and  also i n  t r o r u -  f o r  the  conversion of c r r t a i ~ ~  
187 
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bauds, notes, and  attorlie$ receipt\ n l l i c l ~  the plaii~tiff,  had  placed ill 
the l ~ a l ~ d s  of the defeudaiit, to hc by h im collected for  the111. T h e  
breaches asiigiled ill tllc fir*t c o u l ~ t  n e w ,  fiist, f a ~ l u r e  to 11-c due dill- 
gellce ill col lect i l~g;  iecol~dly,  fai lure  to p a  over Illolley. collected. T h e  
defeildallt relied u l )o l~  the  pleas of the general i->UP aud 11iq cer t~ficate  
of discharge uiider the bankrupt  Ian-, n h i c h  he o b t a i ~ ~ e d  ill .Tann,try, 
1849. T h e  fact,  as disclosed up011 the t r i a l  were a ?  follon 7 : l u  lb36 
the plai i~t i f fs  placed in the hands of the defeildalit the b o ~ ~ d s ,  ~iote.j, and 
attorneys'  receipts referred to, nlucll n e r e  the11 due to the e-tate of the 
I)laii~tiffs '  intestate fro111 1)ersons liviilg in  the  S ta te  of A i l a b ~ ~ i ~ n ,  ~ r h i c h  
boilds, notes, etc., by his receipt f o r  the sillle he agreed to collect o r  
returil. T h e  d e f e l ~ d a ~ ~ t  proceeded to the  S ta te  of L l l a b a ~ i ~ a  iu tlle autnilill 
of lis36. While  there, he  collected a par t  of the said bol~d,. etc.., R I I ~  

left a large residue i n  the 11and3 of his  brother Rolrert 31. Dickeu-, n.110 
\ \as  a partiler ill t radc in that  country nit11 the defenda i~ t  a i ~ d  

(260) others. Of the notes and bonds so left 111 hi5 l ~ a n d s ,  Robert JI. 
1)ickeus b> his drposition proves that  lle collected a large a ~ n o u l ~ t ,  

~r hicll i n  par t  he  paid 01 er  to the plaii~tifl- '  ageut,  but l ea r ing  a halalice 
urlaccourited f o r  h) l h l  to the plai i~t i f fs  of about $900. I t  fu r ther  ap- 
peared tha t  this ba la i~ce  of $900 was used b~ Robert Dirkelis f o r  the 
benefit of the f imi  of Dickeils, T e b b  & Co., of n h i c h  the defeudant ,  :I* 

above stated, was a member;  and upo1i the fai lure  of the said firm, wllicll 
took place i n  1539, a gelieral a s s i g i ~ i ~ ~ e i ~ t  of the effects of the firin na .  
made for  the benefit of their  creditor,, aild tlu, balance of $900 n as, b~ 
a sclledule a m e x e d  to the ,aid a4gilme11t, a d ~ u i t t e d  to be due the p l a i ~ l -  
tiffs fo r  claims left ill t l ~ e  I l a i~ds  of Dickeils. K e b h  & Co. fo r  collectio~i. 
I t  n a s  a150 pro led  that  the asset, of the \aid fir111 n e w  l ~ o t  \ufticiel~t to 
1my the said sum of $900. T h e  plaiiltifi- a l ~ o  l)ro\ ed a cle~l~ancl before 
actioii brought. 

011 behalf of the  defendant, tlw testi111o11~- of J o l n ~  A. H o g a n  n - n ~  iti- 
traduced. Mr .  Hogan  stated that  in  F e b r u a q  or  Marcll, 1837, a t  the 
request of one of the plaintiffs, he had  ail iute1.1 ien- TI it11 Mr .  Robei~t  
Dickens i n  regard to the funds abore  ~ ~ i e ~ i t i o n e d .  111 that  i n t e n  ien 1111.. 
Robert Dirkell? told him tha t  lie, Dicke~is ,  ~17ould r i s i t  Sort11 Carolitla 
i n  tlle course of the euiuing s u u m e r ,  and  n-ould ad ju i t  the  matters  111 

regard to these funds nit11 the plaintiff's and  the  d ~ f e ~ i d a n t .  M r .  IIogali 
fu r ther  stated tha t  iu  the  course of the n i n t e r  of 1338 he had  a i ~ o t l ~ e r  
in te r l i ev  nit11 Robert Dickens i n  Alabanla i n  relation to these fundz, 
a n d  IXckens then iilfornled h im tha t  a portion of the  funds was ill the  
llauds of Coloi~el  I r v i n g  ( a n  at torney) ,  and  that  he, Hogan ,  could call 
on ;\Ir. I r ~ i u g  and  ohtaiu tl~eill .  Mr .  H o g a n  accordingly obtained fro111 
M r .  I r ~ i n g  the amount of $2,175, o r  tllereahouts. X r .  H o g a n  fur ther  
stated tha t  X r .  Robert Dickeus. p r e r i o u ~ l r  to hi- obtaiuing t h i i  snui 
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from Irviug, i~lforliled hiill (Hogan) that the fulids \vhich were to be 
collected by Stepllen Dirkells for the plaiiitiffs were collected or mere 
toitsidered by hiin ( R o b ~ r t  Dickem) as collected; that one of the debts 
was not actually collected. but was due to the plaintiffs from his . 
orerseer, and that he ~vould at the end of the year retain his debt (261) 
out of the orerseer's wages. The amount of this debt xTas $400 
or $500, and $0011 after the first of January,  1539. N r .  R.  Dickem sent . 
Mr. Hogan a draft for $500, n hich was duly paid oil present~~ient .  X r .  
Hogan further testified that Mr. R.  Dickeus said that he ought to pay 
the funds he had collected to the plaintiffs, but that lie had no funds at 
the time which nere al-ailable for that purpose; that his northern debts 
ne re  pressing him, and that the paynlel~t he could make to Mr. Hogan 
depended upon what arrangement he could enter into as to his north en^ 
debts, and what collections he could make as to the debts due to the firm. 
I11 the first interriew between IIogan and R.  Dickei~s, the latter spoke 
of h a ~ i i l g  made remittalms to the defeiidai~t. and stated that what he 
owed the plaintiffs would depend up011 the application the defendallt had 
made of those r e l ~ ~ i t t a ~ ~ c e s .  Mr. Hogan further stated that when the 
plaintiff f illialnson first requested him to g i \ e  his attention to these 
matters in Alabama, he stated, after showing N r .  Stephen Dickens' 
receipt, that  Stephen Dickens had placed the debts meiitioned in the 
receipt in the hands of Robert Dickens for collection. I n  one of his 
in ter r iem with Robert Diekeus, Mr. Hogan told him that his brother 
Stephen would probably be sued by the plaintiffs for the debts he had 
to collect. To this suggestion R.  Dickens replied that he regretted, or 
that his brother ought not to be sued, for that he, Robert, had the fuiidsq 
in his hands. The plaintiff Williamson authorized Hogan to treat with 
N r .  Robert Dickens in regard to these debts. 

On the part  of the plaintiffs it was contended that they had made out 
their case against the defendaiit, and had a right to recorer, notwith- 
standing his discharge in bankruptcy: first, hcause  the defendant, by 
his undertaking to collect as  the agent of the plaintiffs, established be- 
tween himself and the plaiutiffs a fiduciary relation vhich,  under the 
bankrupt law itself, precluded him from the benefit of his discharge; 
*econdly. the plaintiffs har ing  declared in tort ,  as they had a right 
to do under the facts of this case, the discharge in bankruptcy (268) 
was no bar to thr  action. But his Honor har ing  intimated an 
opinion against thc right of the 1)laintiffs to maintain their action, the 
plaintiffs submitted to a ~~o i i sn i t  and appealed to the Suprelne Court. 
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S ~ s n ,  J. The plai~itiffs' declaration c o i l t a i ~ i ~  tno  counts, oiie iii 
t ~ o c e r  and the other in t o r t ,  for breach of contract. The case was: tlie 
plaintiffs put into the liauds of the defendant a ~iuiuber of notes and 
bonds which they held upon ,undry persons in Alabama. and in hi, 
receint the defendant hound himself to collect or return thein. The de- 
f c i i d a ~ ~ t  beilig one of a firm in Alabariia engaged in iiierchandisiiig, 
placed the papers in the 1iand.q of Iiobert Dickem, another partiler, who 
collected the illoney and appropriated the amount ~ iow claimed from the. 
defendant to tlie payinelit of t l i ~  p r t i l e ~ d i i p  debts. The firm i.i insol 
relit, and 50 is Robert Dickeli;. 111.. Hogan, as the agent of tlle plaili- 
tiffs, applied to Robert Dickelis in -Ilabaiiia for the ilioile-~ collected b? 
llii~i. and rece i~ed a comiderable sum. The defendant pleaded tlle gen- 
eral issue and his discharge as a bankrupt under the bankrupt law of 
the United States. Tlie right of tlle p l a i~~ t i f f s  to a recorery is resisted, 
first, upon the ground that they liad recognized Robert Dickens as their 
agent in tlie collection of the debts, and thereby discharged the defend- 
:mt. We do riot agree to this proposition; we see ilothing in the trans- 
action as disclosed by N r .  Hogan sho~ving that  they had so recognized 
Robert Dickens. They did r ece i~e  from him, by their agent, a part of 
what he had collected, and to that extent ha re  discharged the defendant, 
but no further. I11 so doing, they did not thereby substitute Robert 
nickelis for the defendallt as their agent. Moreover, this point n7as not 
raised on the trial, and is uot open here. The second plea is that tlie 
defendant lias been regnlarly discharged uiider the bankrupt l ay ,  which 
is a bar to the action. Tlie fact of his discharge is  not controverted by 

the plaintiffs, hut its effect in protecting the defendant from this 
(263)  claim is denied: first, because tlie d e f e d a n t  was acting in  a fidu- 

ciary character ; w*ondly, because the demand of the plaintiffs i. 
not such a debt as lie was hou~id to prore under the defendant's coin- 
nlission. The first scctio~i of the bankrupt law provides that "all per- 
sons rv-hatever rrsidiug ill ariy State, Territory, or District of the r l i i ted  
States, owing debts nhicli shall not I~avc  bccn created ill consequence of 
a defalcation as a public officer, or as ail executor, or adlninistrator, or 
trustee, or while acting ill ally other fiduciary capacity," shall on com- 
pliance n-ith the requisites of the bankrupt law be entitled to a discharge 
uiider it. The argui~ient liere is that the defendalit was actiug in a fidu- 

u b 

ciary calpacity, and is, therefore, exljressl- nithill tlie exceptio~i of the 
statute. TVe do not thiiik so, arid if that alone wrre in his Tray, n e  
4 o u l d  ui~liesitatingly g i ~  e him the hcucfit of his plea. V h a t  iq the fidu- 
ciary character or capacity e i~~hraced by the act! Does it extend to all 
cla.ses in which moue-  ha- been rece i~  ed to the use of another? If  so. 
f e ~ v  debts would be left on n-l~ich tlle law nould operate; for in all such 
cakca the ~iioney is rece i~  ed ill faith or trust to he paid o\ e r :  ill otlier 
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words, ill a fiduciary ca1)acit-. Surely, it could liot hare  been the inteii- 
tion of the Sat ional  Legislature, in passing the act with a view to tile 
relief of b a ~ i k ~ u p t  debtors, so to restrict its operation. But the act s h o w  
us itself \vhat \\-as lneai~t in the 11s~ of the words "other fiduciary capar- 
ity." Taken ill colr~icrtioii n i th  tlie words precediiig thrin, it  is erident 
that  o i i l ,~  such trusts \\ere 111eant as are special, and not simply iniplied, 
as "the defalcatiori of a public officer" or of an "executor" or an "ad- 
niinistrator." 1-poll the principle, t l i r l~ ,  of I . C ~ P T I ~ O  singulu it1 singzilis, 
the words "other fiduciary capacity" n~ilst  r e f ~ r  to trusts of the salne 
class, to wit, special, aild riot implied trusts. I n  C'l~aptr~a~r 1 . .  F o m y t l ~ ( ~ .  
2 Howard, 206, the Supre~ile Court of the Uuited States decided that 
the words do not embrace a factor;  and M r .  Jus t i re  ~l lcLean, ,  in 
his able opinion, repudiates the idea that  they can apply to (264) 
agencies. I repeat, then. if this were the only obstacle in the de- 
fendant, '~ way, the judgiiient of the court below would rery  readily be 
affirmed. The irnportmt inquiry here is, Did the defendant at the time 
of his diccllarge owe such a debt to the plaintiffs a9 r o ) r ~ p l l e d  them to 
prove it u ~ ~ d w  the cornmissio~~ ? If so, then, very clearly, the certificate 
of the defendant is a clear bar to the nlaintiffs' action: if it  was not 
such a debt, but a claim, for tlie securing of m-hich the law gave them a 
choice of actions, and they were a t  liberty to sue either in tort or  in 
debt, and their damages would not necessarily be the same in each for111 
of action, their election of the former will denrive the defendant of the 
protection of his discharge as a bankrupt. I n  this case the plaintiff9 
have riot declared on tlie contract, but have brought action in tort, mak- 
ing  the neglect of duty on the part of the defendant the g r a v a r n ~ n  of 
their claim. This, then, is not a suit to recover, strictly speaking, n 
debt, and is, therefore, not within the words of the bankrupt act. Pnrlrrr 
1%.  S o r t o n ,  6 Tern], 695 ,  is ill strong analogy with this. I t  was an actioil 
of trover. The plaintiff had placcd in the hands of the defendant a bill 
of exchange to he prescrited to the drawer at maturity and the rnonty to 
be paid orer. The  defendai~t, before the day of payment, discounted thc 
bill with thc payee and deliwred it up, t ak i l~g  less than the bill callctl 
for, and applying the Inoney to his owrr usr. The plaintiff had hiq elcc- 
tiori either to sue the defendunt in assumpsit or bring trorer  for the bill. 
H e  chose the lat ter;  and on the trial the court refused to gire defend- 
ant the benefit of his  discharge as a bankrupt, because the plaintiff had 
an  election, and had sucd in tort, and the damages would ~ i o t  be tlic 
same neces~arilp. 111 this caw the Court recognizes the correctnev of 
tlie rule laid dowii by Lord M a n s f i ~ l d  in G o o d t i t l ~  1 % .  A\-orth, Doug., 583. 
that  the forin of the action in that  case was dccis i~e  as  to the effect of 
the certificate in bankruptcy. Jfr. .Justice G r o w ,  in deli1 ering his opi11- 
ion, declares the questiol~ i i  uot ~vliet l~er the plaintiff w i g h t  Iltive p ro~e t l  



his debt under the defeildailt's coilliili~iioil, hut \\hetller he n as 
(265) l~o~rrlcl to do qo. A \ ~ ~ d  all the C'ourt agree that wlieil a plaii~tiff has 

a11 electioii as to tlir f o m  of his actiou, the choice of tlie action 
is decisive of the question. So i11 P a r k e r  L'. ( ' ) o l e ,  2 11. and P.. 150, and 
.> Bii~g. ,  63, it was decided that when the defeildailt, a broker, sold out 
the stock of the plaintiff contrary to his orders, the plaintiff had an 
election either to affirm the sale and sue the defendant for tlie illorley 
received by him or to bring ail action of tort, and as lie had brought the 
latter action, the defe~idanf was not 1,rotected by his  certificate of bank- 
ruptcy. These cases abundantly prove that \\-hell the plaii~tiff has all 
election, he is  not borrncl to prove his claim as a debt under the defend- 
ant's con~~llission, though lie may;  and whei~ lie sues in t i l i t ,  the defeiid- 
ant cannot avail liimself of the protectioil of the bai~krupt law. 111 this 
case the form of the actioii is not objected to ;  it i s  not coiitro~erted hut 
that the plaintiff rail sue in t o r t ;  see ( i o r c ~ t t  r .  Radnidg(3, 3 East, 62, 
and it was inlljortai~t to them to adopt this for111 of actiou. uot alone as 
to the present question. The defendant was thrir  agrnt to collect a 
variety of claiiiis put into his hands. H e  had wrongfull- transferred 
them to Robert ~ i ~ k e n s ,  who had received the whole of the m o w - ,  and 
applied a portion of it to the paymeilt of tlie debts of the firii~, of which 
the defendailt n a s  one. I t  is this niisapplicatioi~ of tlieir f u ~ ~ d ;  of which 
the plaiiitiffs complain aild for which they bring their action. I t  is by 
iio means certaiii, if they had sued irl debt, that they could h u ~ e  recov- 
ered. There is nothiilg to show that this ii~isapplicatioi~ n a s  111'iile b -  
Robert Dickeiis with the knouledae of the drfeildant. or that he, after 
it was done, assented to it or took any benefit from it, and if he had he 
nonld have been liable to the claim of the plaiiitiff uuder a different coil- 
tract than the one we are ilow coilsidering. Be this, however, as it n ~ a y ,  
tlie plaintiffs have iuacle their election to sue i11 t o r t ;  they claii~l. i ~ o t  the 
money, but damages from the defendant for a breach of duty in the 
i~laliageineilt of his ageilcy. These daniagea are unliquidated, a11d ran 

be awertaiued only by a jury. 
(266) They iiiay give the full amount of the sum u~iaapplied by 

Robert Dirkelm, or thev may give less, if they should he wtisfied 
the l~lairltiffs are entitled to less. We are of oljinion that  the defendant's 
discharge uilder the bankrupt law is no bar to the plaintiff.' actioii, and 
that there is  error in the jltdgi~ieilt of the Superior C'ourt. 

PER C I  ~ 1 ~ 1 1 .  Rerer?ed. 

( ' i t r d .  L ~ J h f l f f c r  1 % .  l l ' o r n ~ y ,  33 S. ('., 295;  Ro~td  I.. H i l t o ~ r ,  44 S. C., 
311 ; S. r., 47 S. (I.. 150 ;  E ' r o ~ l i c h  1 % .  E x p r e s s  C'o., 67 N. C.. 4; H e r v e y  
I.. Der,er~u.c,  72 9. ( I . ,  467; .s'olo~rcori 1 . .  Tjtrtc c ,  113 x. C., 315: Pwcurrt 
( (0 .  I.. R. R.. 133 S. ('., 166;  J/lrlp ( '0.  1 . .  I?. R., 360 S. C., 220. 
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(267)  
HESRY HYJIAS, E x ~ t v ~ o x .  EIC. .  v. HEKKP GASKIKS. 

1. A will of personal property must be execnted according to the law of the 
country where the don~icil  of the testator was a t  the time of his death. 

2. It is, therefore. most proper that  such a will should be first submitted 
t o  the forum of the domicil a t  the time of the death; but that c o u r x  is 
not absolutely necessary. 

3. The court of probate in this State does not inquire into the validity of a 
will of personalty proved in the  State where the domicil was, but looks 
only to  the probate, and thereupon grants  letters of administration or 
letters testanlentary. as  the case may be. Or, perhaps, the probate had 
and letters granted in another State, duly authenticated accordixg to 
the provisions of the Constitution of the United States, may authorize 
the executor or administrator to  sue in our courts. 

4. The county in which there are  bona notabilia of one who was domiciled 
abroad is the proper county in which probate of the  will is to be had or 
letters of administration granted. 

5. If under any circumstances the court of probate. in the particular case, 
has authority to grant letters testamentary or of administration, 
though they may be voidable, they are  not absolutely void. If the 
court, in no possible state of things. could grant the letters, than they 
a re  void and convey no authority to any one to act under them. 

6 .  If the  grant is void. the defendant who is sued may plead nc unques e.rer- 
utor; otherwise if i t  be only voidable. 

7 .  A payment made by a debtor to one who has obtained letters testamentary 
or letters of administration from a court of competent jurisdiction i s  
a good discharge to him, although the grant be afterwards declared 
null and void. 

8. X7here a testator had his domicil in Florida at the time of his death, and 
had boncr notabilia in the county of Edgecombe in this State. a probate 
of the  original will in the  court of this county and the grant of letters 
testamentary to the executor are  not void. 

-4 ( t i o n  on tllr case brought by the plaintiff as the executor of Thc- 
ophilns Hpnian. to whic~h the defendant pleaded, anlong other pleaq, the 
general issue and n c  ~ r i r q r r ~ s  e.veczrtor. O n  the trial it  appeared 
that  Theophilus Hyman, the testator, resided in the county of (268) 
Edgecombe till 1839, during which time he made a last will and 
tes&ment, in which he named the plaintiff his executor, and deposited i t  
with a friend. H e  then renlored to the county of Leon in Florida, 
nher t .  he died in the Spring of 1841. Prerionq to his removal he had 
lieen engaged in lncrchai~dise in Edgccombe. and at his death had debts 
due to him in that cnulity. ,It Map Term, 1841, of Edgecombe Coui~ty  
Court. Hcnr,v IIyman.  the plaintiff, and the esccutor named in the will, 
cauced it to Iw tlulr ~ ) r o r r d .  qnalifird, took o i ~ t  letter* testamentary, a i d  
i~~cti t i i ted the 1,rrwlt  ini t  agaii~kt thr  dcfcndai~t. n rrqidrnt of Florida, 



hut n h o  happened to be 011 a vi-it to Sort11 Carolilla. Tt a1.o a p l ~ c a r e d  
tliat the note on nl i ich the w i t  was brought n a -  exwuted i n  F l o r i d a ;  that  
tlic~ 1)artie. the11 reqided there, and tliat the defmida~it  \till re,ide? there. 
A\~ i t l  i t  also ap1)cared tha t  the said l a i t  n i l l  a i ~ t l  t c ~ t a ~ i i c t i t  of tlie testator 
lmtl lie] e r  bee11  pro^-cd ill the county of Lcoli 111 Flor ida,  tlw placc of 
re.ider~ce, nor  liad ml> proceeding been there take11 ill relation tlwreto, 
11or did it appear that  it  Ilad hecli proved in ally otlic'r coluity i l l  t he  ,aid 
t e r r i to r j .  

I t  Tvaq in.i~tecl fo r  tlic dcfc~~t la l l t ,  alllollg otllcr tliitigs, that  tlie *uit 
iaould not bc suytai~ied ill  Edgeconilre, llor a t ~ y n l i e ~ c  ill t l ~ i ,  State, u~ i lc - -  
it first appeared that  the w11 i n  question had  Leen duly prored and lettcr. 
i,sued t l iereo~l  i n  tlle couuty of Leon ill tlie terr i tory of F l o ~ , i d a .  

T h e  question \r a, resen ed, and  upon the other  plea< the jury f o n ~ i d  
for  the plai l~t i f f ,  subject to the op in io~i  of the court. 011 c o n s i d t ~ r a t i o ~ ~ .  
the court v a s  of op i~ l ion  that  the suit na .  rightfully brought, and  rclt- 
dered j u d p l ~ e n t  fo r  the plaintiff. Fro111 tlii. judgliieilt the defenda l~ t  
appea led  

SA~H. J .  T h e  decision of this cabe rest,, ill our  opinioll. entire17 
up11  the  question nlietlwr the letters testamentary granted to the  plain- 

tiff by the county court of Edgecombe a r e  entirely void o r  merely 
(269)  voidable. If the forlner, the plaintiff cannot maintain his  action ; 

if the latter,  hc can. 
T h e  act of 1789 of our  G e i ~ e r a l  L i w u ~ b l > ,  Rev. Stat . ,  cli. 122, sec. 6. 

1)lorides "that all will.; shall be p r o ~ e d  i n  the county ~ v h e r e  the te3tator 
had  liis usual place of re,idence a t  the t ime of his  death" ; and on behalf 
of the  defendant i t  1s urged tha t  Theop2iilns H,wi:ni h a d  no residence 
ill this S ta te  a t  the time of hi?  death, and,  therefore, no county i n  this 
S t a t e  had  a n y  original jurisdictiot~ to take probate of his will. I t  is  not 
deuied, if tlle \ \ i l l  had  been first proved i n  Florida,  where the testator 
died, agreeably to the  l a n s  of tliat Terr i tory.  that  a copy of it ,  pro1)erly 
authenticated, niiglit l i a ~ e  been admitted to probate i n  this State ,  and,  i n  
that  case, Edgecombe C o u ~ ~ t y  Court  would have had jurisdiction of the  
ca*e, and letters tes tamentary issued by it ~ v o u l d  he x alid. \Te agree tha t  
this would have bee11 t h e  proper course. Though  long a 1 exed question, it 
i q  non- well settled i n  E ~ i g l a ~ l d ,  as  well a s  i n  t h i i  country, tliat a mill  nus st 
be executed accordiug to the  la\\ of the couutry n h e r e  the domieil was a t  
rllr t ime of the death of tlie testator. B u t  as  late as  1828 the c o n t r a r -  
\ \ a s  ho lde~l  by Sir  .Jolciz S i c h o l l ,  ill ('crrlitrq 1 , .  T h o , n t o ~ c :  and aga in  it  

a3 ruled b , ~  h im i ~ i  S t u ~ t l r j  I , .  N U I  i r p s .  3 ITaggard Exch.,  273. T1ii.i la t ter  
(.aye, however, settled the tlovtriric iu  Enplai i t l ;  tlir o p i ~ ~ i o ~ i  of S ' 1 1  J i ih~ ,  
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.17icholl bei~ig  ovcrrulrd by the IIigli Court of 1)elcgater upon appeal, 
and the doctriile fully established that the law of the ac'tual foreigrl 
doinicil of a British subject is exclurively to govern in relation to his 
testame~lt of personal property as i t  would in the case of a foreigner. 
The  same doctrine was held in Peiilisylrailia in Desistat c.  Berquitls, 
1 Biniley, 336. That  n a s  the case of a foreign testator, domiciltd 
ahroad, disposing of property ill that State. Fronl the many adjudica- 
tions in the - h e r i c a n  courts, it  may, we presume, be considered the 
settled doctrine in this comitry. I T o l i ~ ~ s  I - .  R ~ t i t s e n ,  4 John.  C., 469 ; 
D e S o b q  c. D(~T,ai.sti e ,  2 IIarris  and Johllson, 224; Di.ron v. Raiiisuy, 
3 Cranche, 319. There is, then, a manifrst propriety in  submit- 
ting the will i n  the first instance to the forum of the domicil a t  (270) 
the time of the death, but we car1 find no case deciding that  - 
course to be absolutely necessary. In Larpent r. Lindsy, Haggard, 382, 
decided ill 1828, certaiu papers of a testamentary character were left 
by Thomas Barnes, who died in India. These papers were prove11 
there as his will, and, exemplification of the probate in India being traus- 
nlitted to England, a motion was submitted in the Prerogative Court of 
Canterbury, where there were bona notabi l ia  of the deceased, for  admi~lis- 
tratioii u i t h  the exemplified copies of the papers annexed as the will of 
Thomas Barnes. S i l  John Xichol l ,  after observing that the probate in 
India was not exactly according to the English practice, proceeds : "But 
the conrt in India, which, as the deacesed died domiciled there, is a 
court of competent jurisdiction, has considered them as a will and codicil, 
aild this Court is p e d u p s  bound to follow it. The  question how f a r  this 
aud other courts of probate are to be governed by the decisiou of the 
court of urobate where the deceased was dolniciled has never been cs- 
pressly decided. H e  then observes i t  is  the general practice, and 11e 
should not depart fro111 it unless ill a strong case of i~~conrenience.  1 1 1  

the opinion, then, of  sir John Sicholl ,  tlie practice of I)roving the will 
first in the forum of the foreign dornicil may in a strong case of incon- 
venience be departed f r o n ~ ,  and, as I understand him, the probate he first 
had in  tlie jurisdictioii wliere hona notabilia are found. But though tllc 
will be proved, or  letters of administratioil be granted, where the foreign 
doinicil was, yet they confer upon the executor and the administrator 110 

rights, beyond tlie territory of the gorernnlent w l l e r ~  granted. -111y 
right which they iliay enjoy beyond such limits or  jurisdiction is 11ot 
cle jure, but conventional, and depending upon tlie comity of nations; or, 
rather, is acknowledged (..I. comitate.  Every nation has a right to prc- 
scribe the mode in which it shall he enioved. and no nation is bound to " "  , 
enforce foreign laws prejudicial to the rights of it. citizens. I-Ieilee it i- 
tlie doctrinc of tlie ~ o l l m l o ~ i  law that no suit call be brought by a11 

executor or  admillistrator upon foreip~i letters. 1 Will. Ex.. 20;. 
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i 271)  H e  n1u.t apply to the proper court of the conntry where the actioii 
ic to be brought, and obtain there letter* of adminiitration or 

tectainentary, and hie right to do so is con4dered as a matter of course. 
I n  thiq State the ?ourt of probate ill iuch a cabe does not inquire into 
the validity of the n ill. but look. alone to tlie probate ; and, upon being 
-atisfied upon that point, dilecti letteri to iswe to tlie executor or 
administrator, a, the caw may be. I I e l m ~  1. ,yfo~r)tders, 10 S. C., 563. 

The Ian. will not permit a fo~*eign administrator or executor to collect 
the assets. because it ih the duty of the Goreniille~rt to take care of it. 
ov n citizen<, and their right would be materiallv injured by permitti~ig 
nctionq to be brought or recognizilig foreign letter<, as the asvtq might 
he carried berond the liinits of the State and beyond the 1,eacli of the 
cwditorq. This new administration, h o ~ w r e r ,  iq but ancillary to the 
r~riginal. and inlpoqe* upon the executor or adnlinistrator the obligation to 
pay owr ,  nhen they are obtained by different perkons from the executor 
or :idnii~iistrator of the domicil, whaterer of the aqsets ma>- renlain after 
discharging the dcbts and legacies due to person.; resident within the 
c.onntly nhere obtained. B a r r e y  c.  Richads ,  Xaqon. 381; Story Clonf. 
of Laws. 423. I11 I I e lme  1 % .  A'o1iizders, sup~cc.  ,Judge H e n d ~ r s o n  obserre* 
~1i:rt the Court welee of opinion that  when a probate v a s  obtained in a 
*ister State, alld was authenticated as the l ans  of the United State; 
direct, it is, under the Constitution of the lTriited States, in 5uch an 
anthelltic form as to supersede the necessity of any probate in the court. 
of his State. and that such authentication may be given in and sustain a 
*nit. Be this, honerer, as it may. either new letters must be obtained ill 
this State, in such a case, before an administrator or executor can sue 
in our courts or he must produce his letters so authenticated in another 
State;  and either, according to J~tclge  Henderson's  opinion, will answer. 
The power of onr county courts to grant letters testanientar- or  of 
administration where a person has died beyond the State, being domi- 

ciled there, is fully established by Smith 1 3 .  N u n r o e ,  23 S. C.. 345, 
(272)  and that the county where bona ~zotabi l ia  of the testator or in- 

testate are found is the proper tribunal to grant  them. This can 
fully a n m e r  the rerbal objection as to the letter. i n  the present cafe 
growing out of the language of our act concerning probates. Theophilu; 
&man had been a nierchant in Edgecombe County and a t  the time of 
hi. death had nlanv debts due to him iu that countr. These debts so 
due conqtituted honu ~zotabiliu.  arid gaye to the comity of Edgecombe 
1mxcr to take l~robate of the nil1 in some way. as b -  ordering tlie letter< 
p r a ~ ~ t c d  in wnorher State to be recorded and uev  lettcls to is*ue. 0 1 ( ~ i u q ~  
, . 1 I f  I y .  4 Bibb., 450. ant1 C'arrr~ichael 1. ETttr~rirlol f .  1 Bibb.. 484. The 
cp-ricm t h w  I Y T U ~ I I ~ .  - ire tlic lrtter- te\taiuclltaiy g r a ~ ~ t e d  to thc plain- 
t ~ f f  \ oitl ! If w.  11r i-  lot T ~ I P  rxwutoy of tl~c. n ill of Tlwophilu-. H\-rnal~. 



X.  C.] I)E(_'E-\IBER TERX, 1344. 

aud canilot snpport t h ~  action. If. Lon-ever, the letters are lnerelg 
~uidahle ,  the defeiidai~t ( 2 i t ~ ~ i ~ o t  avail l i i i i d f  of his plca of ile 111/ilu1'.9 
P . ~ P C U ~ U I . .  111'. Clliitty, 1 Pleailii~g. 46G, states that. when letters testa- 
inentaq- har-e hcc~i graiitccl 1,)- ail i t l f cr ior  diocese the defendai~t ill*- 

plead x e  urlycrrs i?.i.c~c.~tfoi., and g i v  ill evidence the t'i~ct tllat there \\.ere 
Ilona i lotubil in.  -\lid wlij- cm~ld  hc do so I Bcrause the probate was void 
i1.j granted bv ail iilcwnlpetelit i~utllority. Toller. 120. and ca.ie. tlierc. 
cited. The proper per.oil hetorc nlloi~i, accordliig to the law of Englaud, 
a will is to hc proved 1. the ordinary of the place nliere the testatoi 
dwelt, that IS, generally, the bldlop of the dlocese ; and, if all hi- good. 
he  within that  dioce\e, the probate before tlle h i h o p  thereof, or  hi. 
proper ofhcer, is the ouly 11rol)er one; but if he ha\  e horcu notabilru lyiiig 
within that diocese, a ~ ~ d  smle other, theu tlle probate innst be had before 
the metropolitan of the pro\ lllce in consequence of hi. special prerogti- 
ti\  e ;  and if othcrwi\e granted ~t is void. because of tlie ~ w n t  of jurisdic- 
tion. 1 JTill. on Exrs.. 167. I t  iq ~ o r i ~ t i m e s  difficult to distii~guisli - 
between such acts or jitdgiuent. of a court as are void and such as are 
merely voidable; hut it n l a -  be safely said in reference to grantiiig 
letters testamentary or of adnliniitration that  if under any circumstance; 
the court of probate could grant  them. then i t  would hare  juris- 
diction of the subject and its act is not ro id ;  if, on the contrary, (27:j) 
i n  no possible state of things i t  could grant the letters, then are 
they roid and conveyed no authority to any one to act under t h ~ i u .  
Thus i t  has been decided in this State that  when a citizen of Sort11 Caro- 
lina dies, letters of administration granted by the court of a countp 
where he never resided ]lor had any assets a t  the tiine of his death were 
absolutely void, being a mere nullity. C ' o l l i n ~  t . T u r n e r ,  4 5. C., 541. 
So if administration be granted before probate or refuzal, or where therr  
are two executors, and olie proves the will and dies. and admii~istrat iot~ 
is granted before the rcfnral of the surriror . ; u b q u e i ~ t  to the death of 
his coexecutor-ill all t11r.e c a v s  the adil~iuistratioil is i ~ o t  sin1p1~- 
~.oidable, hut absolutt~ly ~ o i d ,  be(-ause iu ~~e i t l i e r  c.av could the ordinary 
by any possibility. ullile the facts so continued, ha1 c authority or power 
to grant adn~ in i s t r a t io~~ .  Toller, 120. But  liere re he has, in tlle particu- 
la r  caqe, a right to act, then his act may be roidable, but iq not void: 
he  haq the jurisdictioll of that particular case. H e  may miqtakc hi- 
duty, or act up011 iii4Ticieut testinlony; what he  dot^ ma,v be wrong- 
fully done; but it is ilot a nullity-as if he grants Ictter.; of adininistra- 
rion to a wrong person. or if he grant it n o n  . ~ v c a t i s ,  f lrw ~ ~ o ~ a ~ d i ~ .  This 
doctrine is treated b- Chi(>{ .J l rs t ic~  X a m h a l l  in his usual clear and. 
forcible manner in G I  i f i t h  r .  l i ' ru t ier ,  '3 Crailche, 5 ,  ill which he had 
occasion to e x a n ~ i ~ ~ e  the doctrine of roid and voidable letters of admini<- 
tration. The  case. 40 f a r  a. this point is concerned. wa5, shortly, a -  
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follon s : A mail b -  tlie l~anle  of Salvador, a citizen of South Carolina. 
iiiade hi. ni l l  and appointed threc individuals executors. Two of them 
Irere out of the State, and I>a Costa, the third, had the will proved, and 
qualified as executor. H e  afterwards left the State, and, ~vhile he was 
a l i v ~ ,  adininistration n i th  the d l  annexed was granted to one Lanioth, 
and the questiori Tvaq nhetlier the letters to the latter were void. The 

Supreme Court ruled the111 to be so, becauv in no possible state 
(171)  of things, during the life of Da Costa, could the ordinary grant 

letters of admini..tratiol~; his letters te+nneiitary to hiin had 
exhau~ted  hi< power. Let n.. test this case by the l)rii~ciples e5tablished. 
Theophilus H p a n  died in Florida, a foreign govern~nent. Alccording to 
the rules of the English courts, hi< will ought to h a w  been proved there, 
in the first instance, a l ~ d  if the exemtor wished to collect the assets ill 
this State he ought to have procured a cop-,  duly authenticated, a i ~ d  
upon presenting that  before tlic proper court of probate in this State 
hare  it proved and deposited a.: if it were the original, and upon such 
probate obtain letters testamentary. I T i l l .  on Exrs., 205;  Toller, TO. 
rnder some circullistances, the i~ ,  to wit, wcli as X r .  Willialils point.: 
out, the court of probate ill this State, nhere  there nere  bona notahilici, 
might grant letters testamei~tary. If it  be correct, as stated by J u d g ~  
Henderson,  that in wcli case our court of probate goes iuto evidence of 
the fact only of the foreign probate, and, if satisfied of that  fact, grants 
letters testa~neiitarv, that is, gires docunlentary evidence, which our 
courts recognize as geiiuiiie, then the result is that the court of Edge- 
conibe County liab granted letters testamentary. not in a case ill ~ f - h i ~ h  
they had no jur isd ic t io~~,  but u1)on improper and mistake11 testimony. 
Iiiatead of requiring a copy, duly authenticated under the l a~vs  of 
Florida, to be filed anlong their records as eridence complete of the 
existence of the will, they have caused the original to be proved and 
filed. and upon that  h a ~ e  granted letters testamentarp. I t  is to be 
regretted that the court has inadrisedly pursued this course. proper 
respect for the l ans  and institntions of Florida should have led to the 
adoption of the accustomed mode. I t  is an unnecessary departure from 
that conlity which ought ever to exist between the courts of differel~t 
nations. We cannot, however, therefore, declare tlie letters grallted by 
that court roid. Xor  do we perceive all7 serious mischief or  incon- 
venience likely to ensue from sustaining the letters. I t  was absolutely 
Ilrcessary, in order to collect and secure the asset.. and to pay the creditors 

and legatees of the testator, if there were ally such in this State, 
(275)  that letters testa men tar^- should be issued from some authority 

here; and though this appoiiitnieiit is oilly ancillary to the one to 
be n~acle in Florida. yet so f a r  as the assets in this State are concerned 
it iq p l e n a v  to erery purpow. I t  n i l l  he the duty of the executor to 
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take the n ill to Florida aud ha.\ e it 1)rowd there accordiug to the lan s 
of that  Statc ; other- ise, he may subjec't himself to a devastaz3it. Helritc 
I . .  h'aunder.~, 10 S. C. ,  563. S o r  is the defel~da~rt  materially interested 
ill the d e t c r ~ r ~ i n a t i o ~ ~  of this qurstiou. The jury by their verdict ha re  
<aid he owes the molrey, aild it l~rust be to hi111 a matter of indifferellce 
to whom he pays it,  prolided, w11e11 he does so, it  .hall be to him all 
effectual diqchargc; and that if paid under the judgme~lt iu this care he 
will be protected is I e r r  c e r t a i ~ ~ ;  the letters tcstamel~tary being granted 
by a conrt of c w ~ n p e t e ~ ~ t  authority autl h a r i r ~ g  jnrisdictiou, nud biudiirg 
upon all other courts, hot11 of law a ~ l d  equity, until duly alld properly 
repealed. 1 Will. 011 Exrs., 340. If, howewr, the gralrt of letter? be roid, 
all the acts of the execantor dol~e  under them are void, so far  as the 1.ig1it- 
ful  executor is concerned. Thus, in Grnysbrool,. c .  F o l ,  Plowdell, 276, 1 
Will. Exrs., 368, adini~listrat iol~ hariug bee11 grailted by the ordinary 
before the execxtor had proved the will, was declared mid ,  and the 
admiuistrator ha1i1rg sold some of the goods of the testator to the 
defent la~~t ,  the plail~tiff ( the executor) sued hi111 ill dcti~luc for t1le111 and 
recowred, becauw the lcttcri of ad i t r i~~ i s t rn t io~~  Jvcw void. With respect 
to pa pent^, hovcver, lrlatle to all executor or admi~ristrator by a debtor 
of the estate, tlrc rule is diffcrr~lt. I f  the graut he wade by a court of 
vo~npetel~t  jurisdictiol~, xzhether the letters be void or. only voidable, a 
bona fine p a y ~ n e r ~ t  of a debt due to thc rstate will be a discharge to a 
debtor. I11 . l l len 7 % .  I h r n d u s ~ ,  3 Te1.111, 125, it wa5 held that a p a y ~ n n l t  
inadr to the exerutor of a forged will. who had obtained l~robate of it, the 
supposed testator being dead, was a valid discharge to the debtor, although 
the probate was afterwards declared null by the Ecc~lesiastical Court oil 
the principle, s a p  Mr. Williams, 1 Wills. Exrs., 371, that  if the 
executor had brought suit a g a i ~ ~ s t  the debtor. the latter could (276)  
not h a ~ e  cont ro~er ted  the title of the executor as long as the pro- 
hate was ui~repealed, a11d the debtor was uot obliged to wait for a suit, 
w11e11 he knew 110 defrilse could be made to it. See TT70011y P .  C l w X ,  5 
13ar11. and L\ld., 746; 1'hillip.s 1 % .  H y i o n ,  1 Sh., 309 ; Appeal  o f  P ~ e b l r s ,  13 
Serg. aud Kanlc, 39. T l~c re  (.annot, then, be a doubt that a payluent by 
the deferrdai~t to the p r c i e ~ ~ t  ])lailltiff, niadr either vo ln~~ ta r i ly  or uudrr  
1)rocess of law, would IIC to him a full discharge. 

I t  is to t e  obwrved that it does 11ot appear that the will was o f f e ~ d  
for probate and admitted a. tlre will of a citi7ei1 of Florida, and ]lot as 
the will of a c i t i z e ~ ~  of Sort11 ( 'wroli~~n. 

PER CI~KIAJI .  Altfirured. 

Ci ted:  S t u m p s  1 % .  Moorcj, 47 S. ('., 8 2 ;  l'owi~\riitl 1 % .  dlooie ,  55 AT. ('., 
149 ; A l r u n y  1 % .  Po11 PI / ,  35 S. ( I . ,  60 ;  h'yii~c~ 1%.  / ~ r o ~ ~ g ( l h t o v ~ ,  86 K. C., 157; 
],ondon 7%. R. K., h 8  S. C'., 390 ; G U T  r ison 1 % .  ('0 I ,  95 S. C., 355 ; S p r i n g e r  
r .  N h u t w l d r r ,  116 S. ('., 1 6 ;  Xhrelrl.\ 1 % .  I n s .  f'o., 119 S.  ('., 384; l i z  r r  
Kotc~mnn,  121 S. ('., 37.3; I Z o l ~ h o ~ ~ ~ e i  1 % .  ('opp?i. (lo., 138 r\T. C., 258. 
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JOSEPH SIlIMS v. L U N S F O R D  A. P A S C H A L L  

1. The obliteration by the holder of a bond of a paynlenr i~idorserl oil i t  does 
not destroy the validity of the bond. Such an entry is 110 more than a 
receipt, and constitues no I)art of the bond. 

2.  Yihatever weight the jury may give to the fact of such oblireration i r i  
making up their verdict on the question of payment, there is no legal 
or technical presunl~ticn of payment in such a case of more than ap- 
pears to have been in fact paid. 

. ~ P P E  11, f rom FRITRLIX Fall  Terin, 1-44 ; f ' i l l ~ l r l ~ v ~ l l .  .J. 
D r b t  upon a bond given to Mar tha  TVebl) fo r  $183, dated 5 -\larch. 

l V 3 ,  and  endorsed a f te r  it  was due to the  present plaintiff.  Pleas, no/c 
~ c f  f o e t u r n .  payrnc?rt. O n  the bond two credit. n c r e  elitered before the 

assignnlent: the  one for  $86.18. dated 27 Augurt ,  1834;  the other  
( 2 7 7 )  f o r  $25.75, dated 14 March,  1V3.  O n  the t r i a l  i t  v a s  alleged 011 

the  par t  of the  defenda~i t  tha t  a th i rd  payment  had  been made. 
f o r  n h i c h  a credit had  also been entered by the obligee on the piece of 
paper  on which tlir  h o d  wa.: written, hut tha t  the en t ry  had  been ton1 
off o r  obliterated bv one Anderson 11. Tl7alkcr. who hat1 tlic possession 
of the bond as  the agent of the o\)ligee to  collcct tllc n l o l ~ e - ,  a n d  t h a t  b e  
so tore off o r  obliterated the e11tr)- for  the 1)111pxe of destroying tlie proof 
of well p a ~ m e n t .  Tpo11 tllii there waq co~~tradic.tor.i .  cridence. 

Thereupon the  counsel fo r  the d e f n r d a ~ ~ t  prayed t h e  conrt to  ul*trucr 
the  jnr- tha t  if they shonld 1;elie~e tha t  a ~ R ~ I I I P I I ~  V R S  111adc and 
credited oil the  bond, and tha t  w i d  Tl'alkcr obliterated it o r  tore it  f rom 
tlir paper  fo r  the p n r p m e  of destroying the erideiice of quell payment .  
the  bond itqelf was there\,- in  law ~ a n c e l e d  aud d r s t r v d ,  a ~ ~ d  this action 
could not be ~ u p p o r t c d .  

But t h e  conrt i i ~ ~ t r u c t e d  the j u r y  that  i f  tlie obligcc had  obliterated 
the credit elitered on the  lmnd, i t  ~vould  a ~ n o l u ~ t  ill l aw to proof of pay- 
I I N W ~  i n  fu l l ;  but tha t  the caqe n.as different it' tllc act x a i  do11c by a u  
agen t ;  a n d  if the ju ry  b e l i ~ r e d  that  TITalker, the ageut as aforesaid, 
had  made sue11 o b l i t e r a t i o ~ ~  with the i n t e ~ l t i o ~ l  alleged, it  did llot alnoullt 
to proof i n  l a ~ r  of full  p a p e n t  of the bond, but onl- raised a s t rong 
pre~uinp t io i i  of such ful l  p a p i e ~ ~ t ,  which they i l~ua t  n.eig11 in connectiou 
v i t h  the other evidence. and  say U ~ O H  the  whole, nhe t l i e r  the bond was 
1)aid o r  not. T h e  jury fourid tlie two payment.: of $86.113 and  $27.75, 
and  no others;  and f rom t l l ~  judpnent  f o r  the  rcqidue of thc debt the 
t l r fe~idant  appealed. 
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RUI'FIPI', C. J .  The prol)o4tio11 contended for 11- the d ~ t r l d a n t  mu>t 
be too broad. I t  anlouil t~ to thi*:  that if any credit, for crcn a s~nal l  and 
known sum. he entered on the paper on which the bold i i  ~ \ r i t t e n ,  and 
lje fraudulently expunged. the debtor is not to take credit for the 
true sum p i d ,  but that in law, the whole debt is  deemed to have (373) 
Leen paid or the bond a~uiulled. We are uot aware of any such 
rule. I f  the bond itself he altered, it is destroyed; and the a r g n n ~ e l ~ t  
assumes that the entry of the credit becon~es part of the bond, so that it, 
obliteration is a destruction of tlie n~hole instrumelit. But the credit iq 
not part  of the deed. I t  is o~ i ly  written evidence of a payment on it, like 
a receipt. I f  expunged, tlie debtor would still ba l e  the heliefit of it.  
if he could evtablisli its co~~ ten t s .  A\nd if he could i ~ o t  poqitircly s l ~ o y  
tlie precise contents, but there should be a doubt as to the amount or  
period of payment, there is a natural p r e s u ~ ~ i p t i o ~ ~  arising fro111 uuc11 
conduct, of which the jury will always feel the just inflneuce in making 
up the verdict upon the question of payment. Rut we do not know of 
any legal or  technical presumption of the payment, in such case, of more 
than appears to have been in fact paid. I f  there be an error iu the 
instructions to the jury, it  is not one of which the defendant call conl- 
plain. Indeed, the verdict puts the whole instruction ont of the case, for 
it is not only that  he whole debt was not paid, hut that there mas no 
third pay~nent  whatever. I f  there had bee11 such third payment, the 
jury would hare  found that, although they might not have found full 
payment. Therefore, by fiudii~g only two paynlents, a* entered on the 
bond, and still appearing there, the jury iiil~qt have believed that no 
other payment was either entcrcd or made. 

ALtfirl~~ed. 

H. G. PARISH v. JOSIAH TERSER 

1. An execution from a justice of the peace issued against a defendant in his  
lifetime. After his death, and before the return day of the execution. 
i t  was, for want of chattels, levied on his lands, the levy returned to 
the county court, and. after due notice to the heirs, the court ordered 
the lands to be sold and that a cenditzoni issue for that purpose. 
Held. that the levy was good, the proceedings under i t  regular. and 
that when the sale took place it should have relation back to the levy, 
and the proceeds should be applied to that  execution in preference to  
executions subsequently issued from a court of record on a judgment 
against the heirs upon a sci fa. 

2. Where a party i s  dead a t  the time of the levy on lands under a justice's 
execution, notice to his heirs i s  a s  effectual as  if given to the party 
himself when living. 
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Thi. na.  a motioii to the county court to direct the application of 
S. . . . , nliicli n-a. m i s d  fro111 the .ale of the real estate of Thoinas I). 
('raili, deceavd. and ])aid into the office of the clerk of the county court. 

Tlioliias I). ('rail1 died in Alpri l ,  l % d .  A l t  the time of hi. death 
ju.tices' execut io i~~ 111 falo1 of H. G. Pari-h and others, the present 
l) lai~~tiffs ,  againct the wid  ('rain were in the halids of one E. G. Xan-  
puin. a conitable, all being tested 16  or 1 7  March, 1842. The persolid 
property of the said ('rain haliiig bee11 all qeized by the sheriff of 
Orange by ~ i r t u e  of all eserutioii iziuiilg fro111 tlie February term pre- 
ceding of the cou~lty court, the said Afai~guiii, oil 1 June,  1942, levied tlie 
juiticei' executio~~q ill hi- hand. 0x1 a +toreliouie 111 Hillsboro belonging 
to the estate of the +aid ( ' r a i i~ ,  and retur1ied them, n i th  the l e ~ i e s  

iildorwd. to August term of the co~int> court of Orang?, when 
j E , i O )  they nerc  laced 011 the docket. 011 the last day of tliat term, 

oil lnotioi~ of tlie connbel of the aduiiiii+trator of the said Craiii, 
the court directed all the <aid executioi~ ca.eq to be dismissed. At 
Sowiiiber telnl folloniug, 011 affida~it  filed, the court directed the case3 
to be reinstated on the docket rczrtzc p , o  tune a i d  ordered notice to issue 
to the heirs at lam of the said Crain of the h i e s  aforesaid. The causes 
ve l e  co~~ti i iued 011 the docket until Map Teriu, 1843, wliel~, notice- 
l i a ~  lng breii .el\ c d .  ordcrs \\ ere iirade in three of the ca.es that writ* 
of I e i i .  P t p .  isbu~.. 1 1 1  tlie other two cases. for n m t  of the papers nhich  
.liould accoulpall> the execut io~l~ ,  orders n el e not made, but the case5 
c o ~ ~ t l i ~ u c d  u i~ t i l  zlupu.t tenll, n l ie i~ ,  the papers being filed, orders were 
made in these aLo. X r i t s  of z e n .  e t p .  i-sued in all these cases from 
-lngu>t to Sorcnibrr  term, 1% hen the prol)er ty n as sold. 

The defeiidai~t> obtali~ed judgiileiits at February Term, 1843, against 
the adniinistrator of C'raiil. the plea of fully admiiiistered being found ill 
his f a l o r ;  and the! \everally issued ~ r i t s  of 5 6 1 .  f u .  to tlie heirs at lam to 
.hov cause nh>- the real e ~ t a t e  should not be iold to satisfy their recor- 
cries. These ha\ inp been returned served to May term following, judg- 
nieuts TT ere entered according to the xi. Sas. From August term follow- 
iug execntiolis agaii~st  the real estate of Crain mere issued on these 
judgmei~ts to the qheriff, and he sold the house and lot levied on under 
all the procecs ill his hands, and brought the money into court. It was 
ordered by the county court that the inoneys raised by the sale should 
he applied, in the firct place, to the satisfactioii of the justices' executions 
of the plaintiffs' p m  r n t a ,  and, if there should be a surplus, then to the 
.atisfaction of the esecutioiiq of the defendants in like maniler. Froni 
thi. order the defe i ida~i t~  appealed to the Superior Court. 

0 1 1  tlie appeal c o i i ~ i ~ ~ g  up to the Superior Court, his Honor declared 
llis opil~ion to 1,e tliat the lev? of the ju-tic.+' c.xecutioiis, the order of 
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sale, and the sale \rere inr alid. At colliliion la \ \ ,  lands of a deceased 
debtor were not subject to the payinelit of his debts in the hands of the 
heir unless the heir was specially bound. The act of 1784 pro- 
vides that  sci. fa.  to subject the lands may be issued after a judg- (281) 
merit against the administrator. The act of 1794 authorizes 
justices7 executions to be leried upon laud, a i ~ d  returned to court for air 

order of sale; and the act of 1828 requires that notice shall be serrcd 
upon the defendant in the executioii before tlie order of sale is ~nade .  
The proceeding in this case does not conform to the provisioii of either 
act. The  act of 178.2 is out of the question. The act of 1794 directs a 
levy upon the land of the defendant in the execution. The  act of 1825 
directs notice to the defendant in the execution. There is no provisiorl 
for a levy upon land in tlle hands of the heir or for notice to the heir. 
This proceeding would be d i d  aa to perso11a1 property. but there are 
many distinctions betweell tlierii. P e r s o l d  property, ~ ~ l l e n  levied on, 
ma? be sold, even after the execution was out, u-ithout an order of 
sale. As to real property, there must be an order of sale. Personal 
lwoperty v a s  tlle appropriate fund for the payment of debts at tlie 
common law, a d  the coriliiloli lav provide3 modes to subject it. Real 
lroperty was not liable, except by statute, and the mode to subject it 
must be p r o ~ i d e d  by statute. A court has 110 authority to adopt, in 
reference to real property, a mode applicable at common lan. to p e r s o ~ ~ a l  
property. 

The court, therefore, adjudged that tlie order of the coullty court be 
relersed, aud that  the sheriff be directed to apply the nloney to the 
satisfaction of the executiolis of the defendants p ~ o  ruta;  the excess. if 
any, to be paid OT-er to tlie heirs a t  law. 

From this judgnlel~t the plaintiffs apl)ealed to the Supreme Court. 

b. H .  Riycin for p l u i n t i f s .  
1. 17'. T T e n a h l ~  f o ,  r l r f rndan f s .  

I).ISIEL, J. The plaiutiffs' justices' exccntioi~s nere issued ill the hfe- 
t i i~ie of Crain, a i ~ d  they m r e  leried oil the land after his death, but 
before the returil days of the said executions. T c r e  the said levies by 
the constable good in l aw?  I f  a sheriff have ill his hands a f i .  fa. issued 
from a court of record, tested before the death of the defendant in it, he 
may both l ev -  and sell the land after tlie death of the defendaiit, if he do 
it before the return day. Borrc.~[ 1 % .  ; 1 J r ~ ' 1 ~ 1 1 o u q 1 ~ ,  4. S. C., 684; T.T700d 1 . .  

H a r r i s o n ,  18 S. C., 336. Rut if the sheriff levies on laud, and does not 
sell it  before the return term, aud the defent la~~t  dies, then a pendi t ioni  
cannot issue to sell it beforc the heir$ are made parties by scire facias. 
Samuel 1 % .  Z u c h e r y ,  26 S. P.. 3 7 7 .  But it is said that  under a justice's 
execution the land is bo1111d o i~ ly  fro111 the ti111e of levy by the co~lqtable. 
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That is true. L/l.,lc 7 .  ( r i b b ~ i i \ ,  5  S .  (2.. 1 6 6 :  Eilur3 I Ruy, 9 S. ( '  . 5 6 ~ .  
But by the act of als*enlblv. Rel .  Stat.,  c l ~ .  PGh. -ec. 16, the pel i o t ~ c l /  
~ ~ r i ~ p e r t y  of the dcfendaut. 111 :I juztice's esecution. i, hou~ld only from tlie 
le\v.  Yet this Court ha, dcc.ided, M ~ C ' a ~ s u n .  r . Iltch(crd\oii, 18 X. C. ,  
. i6l.  that  if the defc>lrdant (he after the test? of such execution and before 
tlle lely,  his administrator 1s bound thereby, and the goods in his hands 

may be leried upon and wld nithout a s c z ~ e  faccas to revire the 
( 2 - 3 )  judgment. Tllc court furtlierlnole wid  that  the act of 1828 wa* 

pashed o n l y  for the protect~on of purcha-era f ~ o m  the defe l ida~~t  
111 the execution. 111 thiz State tlie ~ 'u l e  of the ~o111111on lan as to the 
lien of a ji. fa.  u p o ~ ~  rl~uttel:: ha4 bee11 e s t cndd  to land, n-lie11 sought to 
be subjected 1,- that writ. f2icX.s r - .  I i lout i f ,  13  S .  C'., 128. Rut in favor 
of lxmhascrs froni the, dcfcniiant i n  the execution. a d  a130 in faror  of 
other executiou creditors, r h o  111ay firct levy on i t ,  the 1a11d i.q not b o u ~ ~ d  
until the levv is actuall- iuade by tlle officer under a ju4ce ' s  execu- 
tion. I f  the defe~idant in a justice's execution die after the issu- 
ing thereof, and before the rcturu day, the11 his heir at law cannot 
ata~id in a better s i t u a t i o ~ ~  to resist the constable's right to levy 011 

the land (which was the deiendaut's at the tes t f9  of the execution) 
t h a ~ i  the adnlinistrato~, call siuce the act of 1828. as to the chattels. 
TTllen in such cases the land is l e ~ i e d  011, and the proceedi~~gs are 
returned into court for an order of sale, as the act of A\sseniblv of l % h  

requires the officer to serre the defendant wit11 notice in n riting at least 
fire days before the term to which tlie execution is returmble, although 
the act has not in so lliany words declared that if the defendant in the 
execution should dit. the iaid notice should then be sen-ed on the heir or 
devisee; still n e  think it i.; so clearly nithi11 the meaning of the Legiq- 
lature that the heir should be notified that we must construe it as if such 
nords were actuallv iusertcd in the act, ill order to c a r y  out the erident 
meaning of the Legidature. The notice to the heirs was in the nature of 
a sc i re  facins, and p e r h a p s  on tlie return of it into court they might h a l e  
shown that  there mas personal property xhich  the constable knew of and 
might have leried on sufficient to satiify the debt; or they, as heirs, might 
have shown that they had a right to retain their o n n  debt againbt the 
land. or any other proper matter to i d u c e  the court to stay rhe order of 
qale. I n  England, by the statute of fraud.;, 29 Car. 11, it  is enacted that 
110 x r i t  of f i p r i  f a e i a s  or other writ of executio~l shall bind the property 
or the goods of the party against ~ h o m  such writ of execution issued 

forth but from tlie tiine that such writ shall be delivered to the 
(284) sheriff. But, notvithstandiug, tlle courts of that  country decided 

that the statute was passed solely to protect purchasers, and that 
the goods are bound against the defendant and his representati~es, a* 
they mere at the coiillllon law from the teqte; and, therefwe, goods of a 
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testator in the hands of his executor m a -  bc taken 011 a f i .  f a .  against his 
testator bearing t ~ s t e  heforc his death. Fr'rcu~t~ev 1 % .  Langmeud, 7 Term, 
20;  11'agbo~ne T .  Lung t t c~a t l ,  1 Boq. a11d Pul.  571 ; Fatso11 011 Sheriff., 
176, 177. 

We ha re  seen that  ill this State the gelieral rule as to the lie11 ullder 
a fie?; facius upon chattel.. and lands stand up011 the same footing. 
Then, as the act of 1825 binds personal property only from the lery in 
faror  of purchasers, and not ill favor of the executor or administrator, 
so we must i io~i  declare that the decisiolis vhirl i  have heretofore been 
lnade ill this State, that a constable'q levy oil tlie land under a justice's 
execution bound the land oilly fro111 the levy, were made only to pro- 
tect purchasers from the defendaut ill the execution, and also such 
execution creditors as  liad made a prior levy, although under a jli~lior 
execution. The heir must stand as lliq ancwtor, the defenclal~t in the 
execution, did, with the exception of the privilege of pleading a re- 
tainer, etc., on the return into court of the notice to him to show cause 
why the ordcr of sale should not be made. Tlir arg-uniei~t for the de- 
fendant is  fouuded oll the oniissioli in our statute to give a s c i r ~  tac iws 
against heirs, except upon n judgment first liad against the adniinis- 
trator, and on the further circuiiistance that at (*omnioii law an action 
of debt would not lie against the heir on a justice's judgment. But the 
inference does not follow that, therefore, there is  no direct reiiicdy 
against the lands of the deceased debtor, but oiily through tlie circuitous 
route of a suit on tlie judgment against the administrator. Why should 
the administrator be sued? I t  is only for the protection of the heir by 
l i a ~ i n g  the personal estate applied first to the ratisfaction of the debt. 
Sow,  the very levy by the constable implies and affirms that there is  
no persolla1 estate; and, being made in the lifetime of the ancestor, 
either actually or, in legal coritemplation, by relation, that  fact 
is  established against the heir, because it was established against (285) 
the ancestor. But  suppose the return of the constable not to be 
conclusire on that point, and that it is open to the heir to show that 
there are personal assets ill the hailds of the adniinistrator-a point 
not now necessary to he decided, a i d  011 nhich wr rxpress no opinio~l- 
it does not follow that  tlic :~d~ninistrator tt~ccst be sued in the first place, 
but only that  tlie heir may ple:~d that there arc personal assets, and. if 
i t  Ire so found, that  the creditor callnot h a w  eseceution of tlic lai~dq. 
I t  is t rue that  ill such case he would i ~ o t  h a w  execution against the 
adnlinistrator, as prorided hy tlic statute upon a verdict on the isqw 
taken by tlic heir upon the point of asiets, bcrause the ad~uiiiistr;~tor 
would not be a party in any n a y  to the proceeding. To proceed in this 
way a g a i n ~ t  the heir mould. therefore. be a t  FI risk to the creditor of 
p i i ,~ i i~g  cost; ~ l i c r e a s ,  if lrc. bro~lght in tht, : ~ d ~ ~ l i ~ ~ i i t r a t o r .  : I I I ~  t h n ~  thch 
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heir. according to our statntc. lie mu3t ha l e  execution against the ad- 
~ l~in ls t ra tor ,  or the laild demwded for both debt and cost,. TIINI, I I O  

I,ossible injury can be iu,tailietl h- the heir by ssurli :I proceeding ; for 
r i t l~e r  hc i l l q  a\ ail lmn-clf of the prior liability of the persold  estatr 
or ,  i f  not, it i< o t~ ly  becau.e hi* ancestor was concluded on that p o i ~ ~ t .  
Therefore, the creditor by ,judgnleiit ug-ai~l~t  the allceqtor ought i ~ o t  t o  
1~ ~oiiipelled to go through 2\11 t l ~ t  forms of an origi~lal  writ bc~fore lir) 
call touch the dcbtor'i lalld. .lilt1 altliouql~ our act< do not gire all:- 
origillal :~c.tioil against the lleir, alld a t  the coiiln~ol~ lan- he is o111\ 
liable in drbt upon the ancestor'? obligation, in ~vhich he bound the 
heir, and not on a judgment, yet the creditor is not reinediless upoil 
such judgment against the lieir and all others, the terre-tenants, to 1.~11)- 
ject the lands to esecutiou ( ,q ir  T17z l l i t rm  IIobnrt s caw, 3 Rep., 1 2  ; -7 
Saund., 7 ,  S o t e  4) ; for the law nil1 not d e p r i ~ e  the creditor of the 
benefit of his lien 011 the land by the death of the debtor. Such would 
be the case if the judgillei~t were in a court of record. Witllin tlie same 

reasoil is the lieu created b- tlle levy of a justice's executioii 
(256) in the ancestor's lifetime. Suppose, for example, that  this levy 

had in fact been inade and returned before Crain died, and that 
notice had bee11 given to liiiil: what reason, founded in justice or law, 
call be assigned for putting a full stop to that  suit, ani~ull ing the levy 
aud lien on the land, and turning tlie creditor back to a new suit against 
the adlu i~~is tmtor ,  and leaving 11iin no better off than a riinplr con- 
tract creditor? I t  stands precisely 011 the principle on which the conl- 
inon law give, the . s c Z ' ~ P  f ircia5 on a judgment against the terre-tenants. 
and the creditor is elltitled to h a ~ e  satisfaction out of the lands leried 
on. as a fund specially appropriated, as against tlle ancestor and the 
lieir, to that purpose. I t  i.; not material whether the heirs could l i a ~ e  
pleaded personal assets or not. I f  they could, they did not;  and jude;- 
lilent was taken against them to sell the laud leried oil, and tlle execu- 
tiou rrfers to and enforce; that levy; a11d it is not for a ~ ~ o t l ~ e r  creditor 
to dispute itr propriet), nllo collie. in afterwards. 

XTe are of opinion that the judgllieilt of the Superior Court 4lould he 
reIersed and that the judgment of the county court 41ould be affirliletl. 

PER CURIAU. Reverwd. 

(2s:) 
THE STATE v. ASDERSON HARRIS 

1. On a n  indictment for gassing a forged bank note a witness is  competent 
to prove tha t  the  note was counterfeit who had for ten years been em- 
ployed a s  cashier of a bank. who in  t h a t  capacity had received and 
paid out a great  n u ~ n b e r  of the notes of th is  bank. without ever 
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having had one returned a s  a counterfeit, and who swore that  he be- 
lieved he could readily distinguish between a genuine arid a counter- 
feit note, not only from the handwriting of the signatures, but also 
from the  paper. engraving, and general appearance of the  note. 

2. Knowingly passing a counterfeit bank note for the  sake of gain to any  
other person, whether the latter knows i t  to be forged or not. is  a 
crime under our  act of 1819, Rev. Stat.. ch. 34: sec. 60. 

3. I n  the second section of the act of 1819, Rev. Stat . ,  ch. 34, sec. 60, making 
i t  indictable to pass counterfeit bank notes. "purporting to be a bill or  
note issued by order of the president and directors," erc., the  Legisla- 
ture  did not use the word "purporting" in i ts  strict  technical sense, a s  
meaning that  these words should appear on the  face of the  counterfeit 
bill o r  note, but  in i ts  popular signification to denote a hill or note 
presumed to have been issued by order of the  president and directors 
of a bank. On indictment, therefore, which se ts  out the  purport  of the  
counterfeit note as it really appears on i t s  face is sufficient. 

Awe ZL fro111 PER~ON Fall  Term, 1844; Pearson, .I. 
The defendai~t mas tried npori the following i i~dic t l~ ie l~t ,  to ~rhic l l  

11e pleaded 11ot guilty, to ~ v i t  : 
"The jurors for the Statc up011 their oat11 l)resent, that h d e r s o u  

Harr is ,  late of the said county of Person, laborer, on 18  March, 1841, 
i n  the county aforesaid, uulawfully, fraudulently, deceitfully, and felo- 
niously did attempt to pass, and did pass, for  the sake of gain, to oue 
John  T. Parker, of the said county, a certaiil false, forged, and counter- 
feit bank note, purporting to be a bank note issued by the Planters and 
Mechanics Bank of South Carolina, the same being a corporation 
chartered by an act of the General Assembly of the State of (288) 
South Carolina, of the denomination of $10, he, the said Ander- 
son Harris ,  a t  the same time well knowing the said bank note to be 
falsely forged and counterfeited; the tenor of which false, forged, and 
counterfeited bank liote i.5 as follows, to n i t :  

TE:S. 

10 S o .  *::I 
B. 
10 

T h e  Planters and Xccl~ai~ic.; 13aiik of South C'nrolina will ])a. to  
Henry F. Heriott, or I~earer, 011 dciila~ld, $10. 

C'harleston, 28 May, 1846. Chttrlettotl. 28 May, IS i2 .  
10 S. H .  Rourssos. r u s h ' / .  D i r r n  RAVLSET., Pres. 

TE?: l' E \- 1 ' K S  T E S  
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L-pc,u the  t r i a l  of tht, indictnient tlie folloniilg evideilce n a ,  give11 : 
J o h n  G. P a r k e r  i n o r e  t l ~ a t  on Tuesday of l\larch court.  1844, a t  Hos-  

h r o ,  the defendant offered to lend hiill $1,000; xi tness  said "he did 
not like to g i ~ e  security": t l ~ c  defelidalit obvrvcd  he xould  take a 
note without securi ty;  witness declined accepting the  l o a n ;  the defend- 
an t  then s i id ,  "1 have four  $10 South Caroliila bllls which I ni l1 let 
x-011 ha\-e fo r  $35 i11 Sort11 C'arolina ~ l i o ~ i e y " ;  ni tness  a 4 w d  where he 
got t h e  inoileg; the defendant said lie got it  fro111 onc Scale. a* the l ~ r i c e  
of :r horse; ~ ~ i t i i e s .  looked a t  tlie inone-  atid agreed to the  propositioli. 
and accordingly gave the  defendant $3.5 in S o r t h  C'arollna bills aud  
received f rom the  defendant the  four  $10 Soutli Caro l i i~a  hill., one of 
n h i c h  he  identified. a n d  the  solicitor offered it  ili eridence. I t  i s  cor- 
r e d 7  set fo r th  i n  the indictment. TTitlieqs i ta ted fur ther  tha t  a t  tlie 
tiiiic lie receired the mouey f r o m  the clefeiidailt South ( 'arolina bill. 
\ \ e re  juqt as  good and as  current  as  Sort11 C'arolina billy, and  he  bus- 
l w t c d  from t h e  defendant'.. purposing to lose $ 5 ,  allti other circu~ii-  

~ t a i i r e s ,  tliat the  bills n e r e  countcrf'eit, a t ~ d  \!a> ~ i lduced  to 
(2S0)  take tlieui becauie, if the)- \yere good. h e  would niakr. $.i, and.  

if counterfeit, he could get his inoiiey hack and h a r e  the defend- 
aiit ~ )u i~ is l i ed .  Pool1 af ter  he received the  bills he c .auwl the defc~idal i t  
to bc arrested 111,oii a civil war ran t  and  also u11o11 a Statre'. ~ ~ ~ r r a i i t .  
T o  p r o ~ e  the  bill 21 cou~ltrrfei t ,  the  S ta te  called Jo111~ S o r \ \ ~ o d .  E y . ,  
aiid S ~ t h ~ l l i t l  Pa lmer ,  who, bciag a-ked the prel i i~i i~~:tr!  q u e ~ t i o l l ~ .  
w11d h r i ~ l g  co~isidered coliipetei~t, were exa~il ined w ~ t h o u t  ohjrc~t iol~ 011 

t h ~  part  of the  d ~ f e l ~ d a l l t ' ~  ~0111ise1, and stated that  t h c ~  \ \ e r r  +itl,fied 
that  the bill \ \ i t ,  roui~terfei t .  T h e  S t a t e  also called Wil11ai11 I?. Hill .  
I r e  .nore tliat f o ~ .  w c r a l  years  he had  acted a s  notary 111 tlie city of 
I ia leigl~ ; he n as the11 sp] ,oi i~ted a g e ~ ~ t  of t h e  S ta te  B a n k  at  Lcaksville. 
wliele he reillailled w e r a l  years, mhen h e  was appointed agetlt of the  
S ta te  B ~ l l k  a t  Xlltoil. nl t ich place lie still fills. He has  bee11 acting 
:I. tlie hailk agent a t  Lcak.~i l le ,  end  a t  l l i l t o n  for  the last tell year* ;  
a s  agent. I I C  is  r e . l~o~i~ ih le  fo r  ally c.ountcrf'eit monej- he m a y  rrcelre ,  
a ~ r d  this ha, i~ lduced  liilil to 1,ay close a t t e l~ t ion  to the  suhject of coun- 
terfeit  bill.;. H e  qtnted tha t  liiucli Soutli ( 'arol ina moiler circulated nl 
tlie ro1111t,~ vl iere  Ile acted as bank agent,  and  although tlie rule of hi* 
hauk did not allow liim to receive South Carol ina bill< i n  p q m e n t  or 
oil tlepohit un~ti l  the last year  o r  so. get,  when a cons iderah l~  p a y ~ n e n t  
n a $  iaitdc. a n d  a w a l l  1);irt offered was South  ('aroliiia illoney, he 
11-11allg rereired i t ;  h c  h a i  on sercral  occasion? receired hill. on the 
I ' la i i ter~ a i ~ d  Meclla~iics B:tirk of South (':tr*olil~a, ;\lid w i t  t 1 i 0 1 ~  to the 
s t a t e  Ballk a t  J'\:ileiph. aild iecci\ed a credit therefor. I-Ic al-a, i n  hi-  
) ) r i ~  atcJ hu4iira.. lia- f r e q u ~ l i t l ~  rccei\ ed tilt, bill. of said b ~ n k .  p a w d  
T ~ I P I I I .  a11t1 t1ir.r vc.rc l i r \e i ,  1ot11riicd I T c  cn~l.itlrred lii~li-lf 'I  BOO^ 
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jndge of money:  lie judged more hy  the paper and the plate and general 
appearallce of a hill t l ~ n n  by thc liaiid~vriting of the signcra; he ~ ~ o t i c e d  
t h a t  the Planter .  : l id  Mrclianieb I3:11lk. ill 1842. a ~ ~ d  ~ i n c e ,  used a new 
plate  f o r  their  $10 bills;  he  r r c e i ~ c d  and passed off wrera l  bill3 of this  
new plate, and thinks h r  sent one o r  t ~ o  of them to the S ta te  
B a u k  a t  I t a l r i p l ~ :  the. bill. vllic.11 11e had  v w l  of tliii ])late, and  (290)  
\\hiell  l ~ c  liad 110 doltbt n e i ~ ~  ge~ruiiie,  were O I I  111uc-li brltter llaper 
t h a i ~  the hill of-fered i n  el idvncc. and  tlie e i ~ g r a r i n g  011 tlie fonncr  T\ a s  
~ i e a t l y  executed h steel plate, so a <  to show tlw f(,atnres of the facef, 
a u d  even the l ~ a i r ,  T CY d i ~ t i i ~ c t l y  11ial.ked. xvlierea~ the engrwririg of the 
bill offerrd was budl? executed aiid tlie face; blotched; lie coilsidered 
tha t  i ~ r  this  n a y  lw n as able to tell all!- peiininc~ $10 bill issued by that  
bank i n  1842, slid b i ~ ~ w ,  und l ~ i l d  110 doubt, fro111 the i ~ ~ f e r i o r  paper, 
bad engrariilp, a ~ l d  p n ~ r r a l  appearance of the  bill offered, that  i t  n a s  
a counterfeit. 7'1iic i d o ~ c e  \\:I< objected to 1 ) -  t l ~ e  priwlrer's coln~iel ,  
but was rewi red  b\- tlie court. 

'I'he S ta te  alio qn ore He\ era1 o t l w  n it~ie.;-e. I\ 110 pro\ ed circulir- 
s ta i~ces teiidiug to shov that  the d e f e ~ d a n t  k11ew the hills 1)assecl to 
P a r k e r  \!ere coimterfeit. 'The tlefcildai~t's coulrsel ~noved  the court to 
charge tha t  if P a r k e r  brliilrcd the bills n e r e  couiiterfeit a t  the time 
h e  received t l ~ e ~ l ~ ,  the defel idal~t  n a s  not guilty. 'l'lie court charged 
t h a t  if the  jury ne1r1 w t i ~ f i e d  tha t  the  d e f c i ~ d a i ~ t  had passed tlie bill to 
Parker ,  tha t  the 1)ill n a s  coul~tcrfei t .  a ~ ~ d  that  thc defei~dant  knev it  
to be counterfeit, the) -11ould f i ~ ~ d  11ill1 guilt?, ~ ~ o t n . i t l l a t t ~ ~ ~ ( l i i ~ g  they 
n e r e  satisfied tha t  Parker ,  n he11 he receired it, belie1 ed it  to be cou~l -  
terfeit ,  a11d took i t  under  the circunistar~ces deposed to by llil i~. 

T h e  j u r y  found t h e  defendant guilty. T h e  defendant's counsel moved 
f o r  a lien- trial because the court adlnittcd tlie testi1noi1~- of Hil l  and 
l ~ c a u s e  the  court refused to rliarge as  requested in ref'ere~ice to  Parker 's  
belief. T h e  ~ ~ i o t i o n  was o ~ e r r u l e d .  T h c  cwi i l~e l  then moved ill arrest 
of jndgmel~t  becaau-e the act of A i s w ~ ~ b l y  inakes it  i i~dictable  to p a s  a 
cwmterfeit  bill, "1~ir1)0rt i11g to he isa1ir.d by the preqident and d i r w -  
tors," etc., but not by the bank of allother Statc. as  set forth i n  this  
i ~ ~ d i c t ~ i ~ e ~ ~ t .  'I'liir motioil n a s  also orcw~i lcd .  ant1 j l i d p ~ ~ c n t  p r o r ~ o i i ~ ~ c ~ d  
against the  defeirtlwnt, fro111 nh ip l i  he a l )~wal r t l  to t h  S ~ I ~ I - P I I I ( ~  Court.  

RI'FFIS. Ci. J .  W e  t l i i ~ ~ k  t l i ~  \ v i t ~ ~ e s a  H i l l  was c0om])t~te~~t .  111 S. ,*. 
-lilrn. S S. Ci., 6, the  o r ~ l y  gro1111d O I I  whicl1 the nitricss judged \\.as the 
h a n d \ v r i t i ~ ~ g  ill the +~:iturci: t o  the  r ~ o t c :  :11rt1 tlic court tlio1lglit t l irir  
opportur~i t ies  of g ! . i ~ i ~ ~ i ~ ~ g  ;I ( ~ ) l w c t  k l~onlcdgc  of t l ~ r ~ t  were irot snfficit~~lt. 
T h a t  case w m t  \.(.ry f : ~ r  i l l  j . t~str ic t i l~g t h r  ( ' \ . i d ( ~ ~ ~ c f ~ .  ;IS it RCTII IS  to 11s. 
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,mch persons may  well say they a re  i ~ o t  well acquainted with the  
l i i t i~dn- r i t i~~g ,  : I I ~  ought i ~ o t  to be :rlloncd to tc-ti+ to it. B u t  it n-ould 
weln to bc otller~\-ise as to tlioae wl~o ,  ultder awl1 c i l . c u ~ ~ ~ s t a ~ r e s ,  do 
attend to the siguatures aiid other pso1)erties of rl~c, liotes, ?o :IS to 
give a correct linowledge of theni ;  f o r  one n-ho h a s  beell in tlie liahit of 

r e c e i ~ i n p  large bunli. i n  hank uotes m d  pt1.,111g them off a t  
(292)  pwiootls, fro111 n11ic.h every one 111u*t k i ~ o n  that  i r ~  the courw of 

trade, 11iai1y if not all of t11ei11 t r ~ ~ i s f  loug ago l ~ a ~ e  been pre- 
.c~ited a t  the b : ~ ~ i k  n11clrc~ tllcy u e r e  issued, aiicl n h o  11ab iio reaboli to 
 upp pose tliat paymelit of a vugle  oile of tl1e111 n-a, retu-ed, m a y  re11 
be c o n s i d ~ r c d  111 tl112 light of one nl io  Il:i, c:irried on a correspol~dence 
n i t h  tlie cifficei., of the bank, ill 75111ch thc. la t ter  recognize the letter* 
addressed ill their 1iallies to  the witile:, to be geiiuillr., or paid bills of 
cwliange d r a n i i  011 thein by  the ~vitnes-. d Stark .  ET-., 372. A n d  sue11 
,L perso~i ,  a l ) p e a r i ~ ~ g  not to h a l e  bceu ii~rlmbed oil by a bad note ainong 
so niali1, m a j  justly be deemed a couipetent judge of good and  bad 
notes of t h a t  b a l k  B u t  tha t  is not a l l  ill the case Irefore us. T h e  
witness likewise stated tha t  he foriiled hi\ o p i i ~ i o l ~  also upou t h e  paper ,  
engraving and  general appearance of the  hill, as n ~ u c l ~  or more thaii 
f rom tho signatures. S o w ,  ill point of fact ,  tlie h a n d ~ r i t i n g  i t  not 
the  sole uor  chief criteriou 113. v h i c h  perboils of business judge whether 
notes a r e  geuuiiie o r  countcrft.it; hut they rely much on the  circum- 
stances luentioned by this mituess, aud  by the111 call ofteu deteriuiile 
tllc point a t  a glance, as  oue person is  known f rom another upon sight. 
Those ~ l i o  a r e  old enough callnot but remember tha t  the paper  cur- 
reucy emitted b~ illis S ta te  ill 1783 and  1783 became so worn i n  use tha t  
fen- bills retained the s i g l ~ a t w w  perfectlj-, aiid tha t  011 111ost of the111 
they y e r e  nearlj- oblitertrted. Yet. for i i~ing.  a i  they did, the pr incipal  
par t  of the stinted clirrelicy of that  day, Illany 1)ersoll- of business 
acquired sue11 all accurate knowledge of the paper  and  engraving of 
both t h e  genuiire mid cou~iterfei t  billi  as  t o  be able a t  once to  detect - 
the couuterfeit. S o  doubt that  with regard to b a l k  notes the w n e  
is  t rue  no\\- of 111:niy persolls nl lo  as i ~ l ~ r c l l ~ i n t i  aiid bankers a r e  daily 
engaged i n  handling the  notes of ljarticular hanks, aud h a w  hecome 
tliorouglily acquainted nit11 their  uhole a1)l)earance. h l d ~ e d ,  i n  a case 
which not infrequent17 happens, the  f o r m  a n d  print ing of the bill is  the  
only ~ n ~ t h o d  of drtectiilg a counterfcit, nliic*ll i., n-llcw a genuine bill 
of one delloii~ination is a1tert.d by el t ract i i ig  1))- a chenlical process o w  
*uln a n d  inserting n higlier. I-Icrc the 11-itne- h a d  lwen c l~gaged  ill thc 

pursui t  of a cashier of a bauk f o r  ttw \-ears. vl1i~11 muqt h a w  
(?9X) made hi111 x s  faiuilitrr n-it11 thc  f n w -  of rlw-t. I I O ~ P .  a -  with 



S. C.] 1)ECEAIBER T E I M ,  1844. 

those of hi, persolla1 f'rielids, a ~ ~ d  he swore that 11e believed that  he 
possessed a correct knowledge of them. We t l l i ~ ~ k ,  therefore, that 
his t e s t i ~ n o ~ ~ ~  properly weut to the jury, to be judged of by them. 

Under the first s e c t i o ~ ~  of the act of 1819 the c r i i ~ ~ e  consirts ill passing 
as true "a note wllich the party knew to be forged." But  by the second 
section the passing or attempting to pass by one person "to any othrt 
 uso on" a forged note, k~lowing i t  to be forged, constitutes the offense. 
It is putting spurious paper into circulation, and not defrauding the 
iildividual who takes it,  that  the statute has in view. Hence, upon a 
similar statute, it  was held that delireri~ig a forged note to an  ageut. 
that  he might dispose of it in buying goods, was a passiug witliin tllr 
act. Palmer's CUSP, R. and Ti. ,  72. ,2nd where the prisoner sold a 
forged note to a person, emplo~ctl  as an agent by the bank itself to 
buy i t  from the prisoner, with the view of detecting him, it was held 
that  the offense was rolnplete. l lolden's caw, 2 Tauut., 334. 

The Court is, therefore, of opiilioil that  there is no ground for a 
~srnire d e  noz>o. 

We have more hesitatiou oil the sufficiency of tlte iiiclictnient. The 
act of 1819, Rev. Stat., cli. 34, see. 60, e~iacts  that  if any persou shall 
pass any forged bill or note "purporting to be a bill or note issued by 
order of the president and directors of any bank or corporation within 
this State or any of the Iiuited States," 11e shall be guilty of a felonv. 
The indictnlent describes the note as a false and forged note, "purport- 
iug to be a bank note issued by the Planters and Mechanics Bank of 
South C'arolina, the same being a corporation chartered by an act of 
the General Assembly of the State of South Carolina7'; and then it 
sets out the tenor of the note, whereby i t  appears to run in the ilamr. 
of "the Planters and Mechanics Bank of South Carolina," and not 
"to be issued by ordw of the president and directors" of that bank. 

The term "purport," wl~en used ill pleadii~g, has a settled 
+mif ica t io~r ,  ~ ~ h i c l i  is, that ail i n s t r u i l ~ r ~ ~ t ,  when producrd, will 1294) 
appear ~ i p o n  it.( f ~ c ~  to be the thing it was described as  purport- 
ing to be. Tlw note, therefore, is, i n  p o k t  of pleading, correctly stated 
in tho ilidictrrlent to "purport7' to be a bank note "issued by the 
Planters and 31echanics Baiik of South Carolina"; and if tlle indict- 
nlent has described i t  as "purporting to be issued by the president and 
directors of the Planters and Mechanics Bank of South Carolina," or 
"by the order of the president and directors," there mould have b e w ~  
:I fatal  rariance betneen the allegation and the proof, and, indced, a 
repugnance between the alleged "purport" or the note and the "tenor" 
thereof as  s u b s e q n ~ l i t l ~  sct fnrth. Re?.. 7.. Rrn,?inq, 2 Tdearh. 590; R P J .  
2. .  .Ton~s. 1 Doug., 300. 



If ,  t h e ~ ~ .  the tcr111 ('purportir~g" be used ill the itatutc ill t l ~ c  s l u t  
wnse in n-hich it iq in the indictment, no j n d g l ~ ~ r ~ ~ t  ought to bc pasqed 
011 thc col~r ic t io~i ;  for thc indictment does not ~ t a t e  the ('l)nrport" to he, 
and it is seen from the tenor of the note that the '(purport" i s  not, that 
it  n a ,  issued "by order of the preqident and directors" of the bank. 
Hut notuithstanding m t ~ e  douht to the contrary, we h a ~ r ,  after re- 
fleetion. come to the col~clusion that the vord iq used by the Legidatwe 
in an inaccurate and popular acceptation rather than in its technical 
WISP. I t  is exceedingly difficult to supl)osi3 that the Legizlature did 
use it in a strict legal sense; for there never ha< b e n ~  a bill or  note 
iqsued by a bank in this State which purported to be, thut is, ~ r p o n  ~ t \  
f n c ~  r c p r e s s c d .  that it n a s  issued "/I!/ o 1 t 1 ~ 1  of the 11rc4dent aurl d i r w  
tors." Many of them h a w  run in the name of the preqident and direc- 
tors. thus : '(The prec,id~nt and directors of, etc.. p ro~ i~ i se  to pay, etc." 
Others hare  been couched in terms similar to those of the note set out 
in this i~~d ic tmen t  ; a;, for example, '(The Bank of thc State of North 
Parolina promises to D ; I ~ , "  etc. But n e ha7 e 110 k11on ledgr of any bank 
i n  this country nhoqe notes ha\(> h e n  issued in that form. "by order 
of, etc." The Legislature must hare  beeu an-are of the terms in nhich 
the nhole paper e u r r e n q  of the country n as expressed ; and it is not 

to be presumed that  the intention was to make the passing of 
(295) the notes in a certain form, nhich had never been used, puni~l i -  

able, while the passing of counterfeits in the form universally 
adopted should Ix dispunishaMe. Hence the act ought not to read ill 
this last sense if ally other meaning can be giren to the language ~ h i c h  
d l  prerent it from being, in effect, inolterati7-e. The definition of 
"purport" by lexicographers is not so precise and restricted as the 
itleaning affixed to it ac, a term of ar t  in pleading. I t  is defined gen- 
erallv, "to mean, to import. to imply." The sense is  not, therefore. 
necessarily, w h a t  i3 r . ~ l - , r e s s ~ r l  on t h e  facp  of an instrument; but what 
is to be understood or implied from it. That  it n.as used in  that  mean- 
ing in this section of the act i s  to  be inferred not on17 from the con- 
siderations already adverted to, but from the manner in which the 
same word is used in another part of the wme act. The firqt section 
is, "That if any person shall forge any bill or note in imitation of, or 
purporting to be, a bill or  note issued by order of the preqident and 
directors of  an,^ hank, etc., he  shall be guilty of felony." Yom. it iq 
obvious that  the phrases "in imitation of" and ( ' l nqor t ing  to bp" arp  
not set in contrast to each other, a. meaning different thincs and con- 
qtitnting t n o  crime--the one consisting of forging a note "purportine" 
to  lw a note " i w ~ e d  by the order of the p lwid r l~ t  and directors," etc ; 
and thc otlicr consiqting of forging a note "in i ~ j i i t n t i o ~ ~  of a 11ote iswed 
hT rrrdcv." ete.; l,nt t h c ~  U T C  different ~trodei of r~apwiqinq the c,a~nt. 
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tllillg. probably iiltrliclrd (lry ~rii*take, irldecd) to  c x l ~ ~ s -  tlre saille 
t l ~ i n g  the  inore e i l r l ) l~a t i~a l ly  1,- r rpe t i t io~ i .  "111 liuitatiou of" i t  used 
as  equiralent to  ( '~i lni l i tudr  o r  likenei," i l l  the act of 1811 respectirrg 
counterfeiting coilr. 111 that  act all e l a c t  iiliiilarity i, c e r t a i d y  not 
iueau t ;  f o r  tha t  nol11d i l ~ ~ l n d c  s w l i  a .alilclic-s of a1)prarallcc and  
mater ial  as  would a ~ ~ ~ o u l i t  to good moiley, and thus  be i~lcouristent wit11 
the  idea of co~~li t r rfei t i r rg,  nliicli iiliplies all iirjuriouq fraud.  B u t  

it  so nlueli a s  t o  qlion. it  w a i  intcnded to pass fo r  i t .  So tlle lileaning of 
the first section of t l ~ r  act of 1810 is to l~u11is11 forgillg a note 
"in illlitation of" ol, "likc" bank note,, whicll, ill the  ~ ~ ~ I I I I I ~ I L  (296)  
popular  understandr~g,  a r e  is>ued by order  of the prc4dent  aild 
director.., because those officers a r c  the mailag,ers of the  bank. h d  if - 
tha t  is thus found to he the sense i n  which ' ( p ~ r p o r t i n g "  is  to  be rc- 
ceired i n  tlie first section of tlie act,  we may,  with equal rcasolt, cow 
clude that  it was  introduced into tllc second sectio~r to conreg the  same 
idea. TVe admit  that  it was, as  a legal term. very inaccurately used 
i n  tlle act. Indeed, there was no necessitr for  its i n t r o d u c t i o ~ ~  into the 
act, i n  a n y  sense of i t ,  as i t  would have been suificieut to say, simply, 
"forge a bank notc," or "a note of a n y  bank incorporated ill thiv S ta te  
o r  i n  either of the  r l l i t e d  States, c o m n l o i ~ l -  called a Inauk note," o r  the 
l ike ;  and  we should bc hc t t r r  satisfied with our  judgment if such had  
been the  f rame of the act. But ,  fo r  t h e  reason.; already g i r e ~ i ,  ~ v e  think 
the language mas intended to conrey tlie same sense; and, therefore, 
tlie iridictlner~t d e s c r i h t ~  tlw offelm, though uot ill tlie \el.. qanw wordq, 
according to the legal effect of the act. a n d  that  i.: slifficient. 

PER CVRIAJI. S o  error .  

(297) 
THE STATE v. FRANCIS E .  RIVES.  

1. When an  act incorporating a railroad company declares that after the as- 
sesment and payment of the damages for the land to be used for the 
construction of the road the company may enter upon the said land. 
etc.. "and hold the said land to their own use and benefit for the pur- 
pose of preserving and keeping said railroad during the continuance of 
their corporate existence" (sixty years).  "and in all things to have the 
same power and authority over said land so laid off. during their exist- 
ence as  a corporation under the laws of this State, a s  though they 



owned the fee s ~ n ~ p l e  therein": Held. that by this clause the corpor- 
ation, after assessment and payment of damages, became the tenant of 
the land. as the owner of the legal estate for the term of sixty years, 
subject to the earlier determination of the corporation from any cause. 

2. Held ,  further. that the provision in this section that the said company 
"shall hold the said land for the purpose of preserving and keeping up 
the road" does not make a condition upon the performance of which 
their estate depends, but these words only assign the reason why the 
law vests the estate in the corporation. 

3. From the nature of things, as for instance, from the absolute necessity of 
giving such a corporation a right to trespass q. c. f. or ejectment. to 
protect its enjoyment of the road, it follows that an estate must be 
vested in the rorporation. unless it be clear that the contrary was in- 
tended. 

4. And such interest in the land may be sold under an execution against the 
corporation, although the corporate franchise itself cannot be sold 
under an execution. 

5 .  The right of transporting persons or things over the land of another for 
toll is but an easement united with a franchise, and is not distinguish- 
able from other franchises. 

6. A railroad corporation is not dissolved by the sale of its road. 
7. Only the real estate which remains in a corporation a t  the moment of its 

dissolution reverts to the original proprietors; what has been divested 
out of the corporation by its own act or the act of the law does not so 
revert. 

8. Land, therefore, which has been vested in a railroad company for the use 
of the road, if sold by execution, belongs to the purchaser until the 
charter of the company would by the limitation of its charter have es- 
pired. 

9. A railroad is not in all respects a highway publicis  juris, but it  is the 
subject of private property, and in that character is liable to be sold. 
unless the sale be forbidden by the Legislature; not the franchise, bur 
the land itself constituting the road. 

APPEAI, f rom SORTHA~IPTOK Spring  Term, 1844; Pearson, J. 
(296) The  defendant was tried upon a n  indictinent containing two 

counts:  one under  section 7 of the act of 1832, incorporat ing the  
Por t smouth  and  Roanoke Rai lroad Company (2  Rex-. Stat. ,  311). 
which provides t h a t  ((if a n y  person shall willfully injure,  impai r ,  or 
destroy, o r  cause to  be injured or  impaired,  a n y  p a r t  of t h e  3aid rail- 
road," etc., he "shall be subject to indictnlent" in  ei ther  t h e  county or 
Superior  Court,  arid "upon conriction shall be punished," etc. T h e  
other  count m7as a t  col~iinon law for  obstructing a public highway, mean- 
i n g  the  said Portsmouth and Roanoke Rai lroad.  T h e  defendant 
pleaded not gui l t r ,  and  the following case agreed was submitted to the 
court  : 

Spier  Whitaker .  Esq., the  Attorney-General, who i n  this  behalf prose- 
cutes f o r  t h e  State .  and the said Franc is  X. Rives, agree to  submit and  
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do hereby cub~rrit the a b o ~ e  i..ue to thr  judg~nelrt of the court nl)oli 
the following s t i~ tc  of facts: 

At Fall  Term, 1842, of 1Ti1.1rax ('leintirt Iiorhelle and Helming T. 
Smith recovered against the Por ts~r~outh  and Roanoke Railroad Coni- 
pany a judgment for $16,846.81, with interest on $16,180.98 from 24 
Oc tokr ,  1842, and $8.50 costs. U l~de r  the f i .  fa .  to the sheriff of North- 
alnpton, is.sniitg oil this judgl~r(~irt a i d  returlraMe to Fall Terin, 1843, 
he went to and 1111o11 the road a t  Garpbburg nird dcc.lared his lery, 
which was as follows: "Levied 011 the Portsniouth aud Koal~oke Rail- 
road froill Tioairoke to the depot a t  Xargare t t s~i l le  and C'oncord depotq, 
together nit11 the l a ~ ~ t l  011 w h i ~ l i  they are placed. 

E. J .  I'KRHI.ES, S h ~ ~ i f .  

And that 11e did ~rot l l i~~g.  but this towards 11laki11~ a levy. Whet1 he 
sold, he sold a t  t l ~ c  road, irear Garysbnrg, a ~ r d  was on the mad itself; 
\rut although Ire sold the wliolc, gct he did not take np  and, by ~rrannal 
delivery, deliver to thr purchaser, C'. I<ochelle, ally part of the. 
structure of the, road, eitlrclr rails, iron, or other n~aterials  iir (299) 
the Ilanle of tht. whole. iro did he citlier tliell or at the tinw of 
the levy paqs along and see the ~vhole liue of the said road or ally part  
thereof, e x c q t  what was risible at the place where the sale was made. 
When the sale was roiiclnded, the sheriff said to Ttochelle, "the property 
was liis." The presidrnt of the P o r t ~ i o u t h  and Roanoke Railroad 
C'ornpany was prewrt  at the .ale, and had knowledge of liwhelle's 
pnrchase. Shortly after his purchase Rocl~ellr notified tlrc corlll)ally 
thereof, alld so1rlth attw~rpted arrangciuelrt with the c.oinpanp having 
failed, Rochelle sold and assig~red his bid to the said Francis E Rires, 
who. 011 1 Decc.i~iber. 1843. obtaiued a deed fro111 tllc sheriff. 'Fhc said 
Rives then nrade a prol)oaition to the company for an adjustinel~t of liis 
claim, but the parties not being able to agree,, a l ~ d  the conlpany haring de- 
cided that nothing passed under the said sl~eriff's sale, and their counsel 
har ing  given an  opinion to this effect, the said Rives silbinitted his case 
to coullsel in this State and to eminent couiiscl in Virginia, and was ad- 
vised that, nnder his purchase, lie had a clear right to enter on the 
line of the railroad and take 1111 and remove tlw rails, iron, a11d other 
waterials of the structnre. 'I'he said road was con~l)osed of wooden 
rails with bars of i r o ~  spiked to ~ I I C I I I ,  and the rails were irlsertcd into 
transverse sills partly inibrdded ill the soil. The said Rives. acting 
i n ~ d e r  the advice which he had ~we ived ,  o ~ r  6 ,Twnuary, 1844, w1wt upon 
the line of the said road and c:~used certaiil portions of the iron, rails, 
and sill>, thereof, near Margarettsville, ill the caounty of Northan~ptoir, 
and between that placr. and the bridge at W r l d o ~ ~ ,  to be take11 "1) a ~ r d  
removed. thn.rb,v 111aki11g a brc1:cch ill the tr:lck of the .aid road, so 



aa to 1xe.r-elit the 1)2iasagtJ of the usual rraiu of cars 011 the jaid day 
a i d  tlie two succeedilig d a p .  

T l ~ o  taking up aiicl reiiiovii~g of the rails, etc., was c.o~~~l~iel lced earl>- 
iu the ~ i l o r i ~ i l ~ g  of 6 Jaiiuary, near Xargaretts-ille, at ti-llich, tliere is a 
regular watering a l ~ d  wood stat iol~,  a i d  witliiu sight thereof. Sooil 

after coimlrlicilig the re111ow1, the u p i t  of tlie defcudaut, who 
( R O O )  was superil~te~idilig the same u i~de r  iiistructioi~a frolu the de- 

fe~idaiit,  nltlde kiion.11 to the coii~palij- a t  Xargarettsrille that 
lie was taking up tlie rails, etc., and that 11e desired him to iiiforlii the 
captail1 or engineer of the trail1 in order that  lie sllould not attempt to 
pass the station, and desired that he would bc particular ill giving tlirl 
~ ~ o t i c e ,  as the defe~idant did i ~ o t  wish any accident to occur; and with 
this request the agent of the colupally proi~li.;ed to col~iply. The trail1 
fro111 Por ts i~~outh ,  to which this coii~lr~unicatiot~ referred, \\.as uot ex- 
pected to arrive until the a f t e r~ ioo i~  of the d v ,  atid thew was no trail1 
a t  Reldon. 

Fro111 the time of the sale to liocllelle up to the said 6 Jailuary the 
.jaid coiilpaliy used the portioll of the railroad from &wgarettsville to 
Veldon as they had done before the sale. Tlic distance from Oarysburg 
to Margarettst-ille is about 15 111i1es. 

I f  upon the foregoing facts the court shall be of op i l i i o~~  that the 
defendant is guilty upo11 either of the coul~ts ill the i~ id i c t~ue l~ t ,  judg- 
111el1t is to be entered agaiilst liim accordiug1~-; otl~erwisc, judglnel~t is 
to he for tlie defe~~dal l t .  

Thr~ ])iehidi~lg judge deli1 ered the follun i~ rg  opi111oi1 a ~ i d  judgl~iet~t  : 
This cay? turns upot~  t l ~ e  question nhetlier tllr railroad which has 

bee11 obstiucted is a public. highway, for if it he a public. l i ighwa,~ it 
is indictable to ohjtrlwt it,  as well ~vllrn tlir, obstructol~ i, made by the 
coiill)aliy or by olle succeeclilig by l~urchase to the rights of the co111- 
pauy ah where it is made by a third perao~i. That  the road is a public 
higlir~ag I co11sidc.r *ettlrd by R. R. 1 , .  Doc.;\, 19 S. C'., 451. The right 
of tlic Legislature to c~~idel1111 private property for tlie purpose3 of the 
road, as the laud oil n.1iicl1 it runs, tlip nood, stoi~e, gravel, and earth 
required for its conrtructiou and repair, call oidy be derived from thr 
fnrts that tlie road is for  the public bellefit alid is to be used as a public 

highway. To consider the road as Illere private property is t o  
(801) suppose that the Legislature ha$ take11 the property of certair~ 

citizeus without their co~rsellt a ~ ~ c l  rested that property ill cer- 
tain other citizens for their indiridual benefit; whereah;, to co~rsider i t  



I)E('E,\IUE:K TERM, 1S4-1. 

a public h ig l~ \ \ ay  \\ it11 cdertai~~ itl(id~titu1 / ) I  L I . ( I L P  I I L ~ ( , I P S ~ ~  fully suztail~s 
the authoritp of the J ,egis l ;~ t~~re  to iiiakr thc coi~dimi i ia t~o~~.  I t  is a 
1)riiiciple of the C ~ I I I I I I ~ ~ I  l an ,  which expal~d, a ~ ~ d  adapts itsslf to Ile\+ 
cases as they arise, that wliere\ r r  the public lia, a right a11d that right 
is in\-aded, tlie offeuder is 1ial)le to i u d i c t ~ w n t ;  m d  ill the ra5e of a 
railroad, coustructed, Ilkti tlie one under m~lsider:ltioi~, by a joint- 
itock c o ~ ~ i p a ~ i y ,  altliougli the colnpaiiy has a private iliteiwt, that  ill- 
terest is i i ~ c i d e ~ ~ t a l  and ,eco~~dary,  and 1111lst be e~~joyet l  50 as 11ot to 
defeat, the p a r a ~ ~ ~ o n n t  ol~ject. autl one ~vliicli is ewwtial  to the creation 
and existence of the. road-t11~ public i.i,qht. If, tlicrcfore, the c o ~ ~ i -  
pany should take np tlw whole or a part of tlie road, 11ot with ;I view 
to repair or  replace it by I)rttrr ~iiaterials, but nit11 a view to o11str11t.t 
and hinder tlie public in the use of it ,  it  \\.odd fall withill tlie p r iw  
ciple, and the individuals offelidiiig would be liablc to indictiiient. This 
is  decisive of the question. To advert to tlie several coui~ts:  Oiw couiit is 
a t  common l a r  for obstructiiip a public liigl~way; upon this, tlie court 
decides against tlie defcndal~t. The  first couiit is 1111der a clanqe ill 
the charter which prorides a remedy for a willful illjury to the road. 
B y  giving the cornpally tlie right to recover a penalty, and also mak i l~g  
the offender liable to i i idict i~~ent,  this remedy will not reach the ~ ~ I I I -  
pany, or  one acting n~ ide r  the authority of t l ~ e  coinpally, and it is 
insisted that  the de fenda~~ t ,  ha\ ing succeeded to the rights of the coiil- 
pany by purchase at sheriff's sale, is not liahlc under tlie claiii~. 
Waiving all the objectiolis to the iiiode ill which the sale was ii~ade, 
the court is  opinion that iio title passed, because thc superstructure, that  
is, i n  i ts  use and constitutiilg the road, was iiot subject to exciwtio~r 
sale. I t  is clear that ~ ~ o t h i n g  can be sold u d e r  executioi~ which the 
debtor liirilself cannot sell. The  company may sell the illaterials he- 
fore they are  laid dowi~, but as soon as they beconie a part of 
the road the public right attaches, and neither the colnpaily nor (302) 
a purchaser can tear up and ruin that part of a public highway 
without riolating the law. , Id~nit t ing that the president and directors, 
if they see proper to ~ i o l a t c  tlie charter a i ~ d  subject t l~ei~~aelves to ill- 
dictinent, have p o w r  to tear up  the road, and can then pass a title to 
the materials, i t  by 110 nieans follows that the title van pass before tliv 
severance, still less that tlie law will lend its aid a i d  pass title by a 
judicial sale to property which tlie debtor callnot sell without b r i l ~ p  
liable to indictment, and which in this instance tlic coi1il)any cannot 
sell without violating its duty to i ts  creator and thereby forfeiting i ts  
rxistence. 

But it is  said that the company, having illcurred debts, will not 
l?y the principle of our law be permitted to hold property which crcd- 
itors cannot reach. The coinpanp a t  the time of its creation agreed to 
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perforui certai~l  .er~ices to the public. M t e r  it, c r e a t i o ~ ~  it incuik 
liability to ilidividuals. As both cannot be discharged, tlie right of 
the public lliust be preferred, because it is f i r ~ t  in tiilie and first in 
i~~lpor tauce ,  and because the ind i~ idua l s  nho  gave credit did 50 with 
a full knowledge that tlie compa~iy had this public duty to perform; and 
one claiming wider a creditor has no right to co~nplain hecause he i- 
~ ~ o t  perluitted to do that which would prerent the perfor~iiancc of thi- 
public duty. The court, therefore, upon the first coullt. also decide. 
against the defendant. 

The court then ~)roriouriced judgn ie~~ t  againzt the d e f e ~ ~ d t ~ ~ ~ t .  froui 
hich he appealed to tlie Supreme Court. 

The case was argued a t  great length at ,Tulle Term, lb4-k. by the 
L - I t t o ~ . ~ t r ~ y - G ~ t c e r ~ i ,  H. F. I l l o o r c ,  and 1 1 c ~ t l c i l  for the State. and by 
Badger and Kr t ryy  for the defeildant. 

The  (lourt rook t i l~ t r  to advise, and ~ron-. t ~ t  this tenu, delivered the 

RI-FFIX, C. J. This case 7vas treated at the bar as depending u p o ~  
the questioli whether the defendant gailied a right of property by the 
sheriff's sale and conr e p u c e  in the part of the road l)urchased or ill 
rhe material,. of ~ h i r h  it ~ r a s  constructed. We think that a proper 

view of tlie subject, because the statutes which make it a11 
(808) offense to obstruct the road or destroy its materials have in view 

the acts of a person who is not the proprietor of the road or 
materials, but acts nalitollly and 11ot in the exercise of a right. Section 
7 of the charter, for esa~nple,  prorides that if any person shall will full^* 
i ~ ~ j u r e  the road he shall forfeit the sum of $500 to the company, to  be 
recovered by the couipany in an action of debt, arid shall also be sub- 
ject to an  i~ldictment. So i t  is seen that the indictment is giren 
where the penalty is incurred to tlie incorporation, and that cannot 
accrue when one enters under the corporate conveyance, or under a sale 
on execution against the corporation, provided such sale passes the 
property and the purchaser peaceably enters upon his right of property. 

The inquiry. then, is whrther by the law of this State the writ of 
t i e r i  f a c i os  lies against the land 011 which a railroad is laid out. I t  
might lx material to d i s t i~~gu i sh  between tlie road itself and the mate- 
rialq. such a. the iron and timber, laid down on it,  if the corporation 
had a mere casenielit or right of way orer the land;  for in that  case 
the law would probablj-, in favor of creditors, regard those material* 
:IS mere fixtures of an occupier of land. n-hich might be severed and 
rold by the sheriff if, as  the property of a pririleged corporation, t h e -  
were not altopethcr exempted from execution. Rut the Court does Ilor 



deein it n ~ l f u l  to e i~ter  into that qnestioll here, for tno  reasons: the 
first, that  the inaterials were not severed, nor were they sold as distinct 
from the land; and the second, that we th i i~k  the corporation had an 
estate in  tlie land, at  least for a teriii extelidii~g f a r  beyond the dura- 
tion of those iuaterials, and, therefore, that t h y  had losl their distinct 
character as personal chattels and were suuk into the reality. 

We liave said that t l ~ e  corporation had all estate in the land laid 
off' for the road. Both the express pro&ons of the charter and the 
necessity of the case lead to that conclusioii. Section 3 enacts that  
after the assessment and payment of the damages the company may 
enter upon the lalid condeinned and hold it to their use and benefit for 
the purpose of presrrvil~g and keeping up tlie road during the 
corltinuance of the corporate existence by the act give11 to theill (304) 
(which is sixty years), and declares that in all things the com- 
pany shall liave the same power and authority orer the said land so laid 
off during their existence as a corporatioil uiider the laws of this 
State as though they owued the fee sirnple therein. This language can 
signify nothing less t1m1 that the corporation is the tellant of the land, 
as the owner of the legal estate for the terin of sixty years, subject to 
the earlier determinatio~~ of the corporation for any cause. 

Most of the railroad charters in this State give an  estate in the land 
in fee. Some estate, indeed, is necessary to the preservation or pro- 
tection of the road. I t  is true, the act gives a penalty of $500 for 
destroying any part of the road. But that is an inadequate protection; 
for an  evil-disposed person rnight burn a valuable bridge or do some 
other injury far  beyond that penalty in  value, or might intrude on the 
land without actually obstructing the road, and in such cases the com- 
pany ought to have, and no doubt has, remedy by action of trespass or 
ejectment, as the tenants or owner of the soil. I t  is true, tlie act sage 
the company shall hold the land "for the purpose of preserving and 
keeping up the road," and it is co~tended that these words, at  least, 
mabe the estate conditional, and that the condition is of such a nature 
as to defeat the estate, if not performed; and thence it was inferred 
that there could be no sale of it,  inasmuch as that would prevent the 
company from performing the condition. As f a r  as respects the rights 
of the company, or the private interest of i t s  stockholders, those con- 
siderations, if true, could avail nothing; for the debtor has no interest 
in the question to whom the property shall go after the sale of i t  for 
the payment of his debts. That  is a question which, in this case, may 
arise between the reversioner arid the purchaser, or between him and the 

An estate upon condition is not neressarilv exempted from sale 
by execution. But we do not regard those words as creating a condi- 
tion, in  its proper wise. They or117 assign the reason why the law 



yeits the  t+tatc 111 tht, c o q m s a r i o ~ ~ .  'l'lit~ ob jwt  111 T l r n  Iia, t o  
(305) h a r e  thc  road, ,111d that  ii stated as the ju.tification of takillg 

1)siT a te  pro1wrtj ulrd I c-ting it  in  tlic corporat io~l .  - i f t c r  lwi~ig 
thu. take11 a t  tlic ful l  1 a lne paid to tlie fosuwr on lwr itnd Ivstecl 111 tltr 
~ o r p o r a t i o n ,  n e  .ee 110 rcaion n l iy  i t  ~ l i o u l d  not bc con4dered a \  
a b a l n t e l y  \e.tcd i u  tlie c.orporation dur ing  it. exi,teiicc. o r  ill 
i ts assigils duriiig thc wliole 1)criod f o r  n.hich it  n a,  t a k r ~ ~ .  111 the 
case of co~illilol~ niid frce l i i p h w a p  rlie public Lare olllr a n  e.lsclucur. 
aud,  tlirrcfore, tlic l e ~ l l r d y  for  ob.tructiiig thc  paswge o ~ e r  it is by 
ilidictnieilt  lier rely. But  tlit, c,tate, the I-iglit of ,oil, re~uai115 in the 
o r ig i i~a l  proprietor.  x l ~ o  l ia i  an actioil for  i l l juq-  to tlic l and  as thc, 
o ~ v n e r  of tlie soil, a.; lie n i i g l ~ t  l i a \ e  i l l  rcspert to  ally other  par t  of hi, 
land. B u t  i n  the cabc of a railroad it  would be n i a ~ ~ i f e i t l x  i l ~ c o ~ ~ g r u o u -  
not to give to the corl)oratiou tlir~ ac t io~i  fo r  d e - t r o y n g  e~iibank~ileilr,  
and  tllc superstrur turr  of tile soad vliicli tlie c20nipiniy erected x i t l i  it.; 
funds, but to give sucli wctioii to the original oni icr  of the land. F r o m  
the na ture  of thiiig9, therefore, the lleccssar. cc~ns t ruc t io~\  of a charter  
fo r  such a corporation iiiu-t be to vest a n  estate in  tlie l x ~ d  ill the com- 
pany, uuless it  be clear tha t  the contrary Tvas intended. 

TTa~il ig  ascertained that  the corporation h a s  a n  estate ill tlie lalid 
and  not a mere easement, i t  seeins to follow that  such estate i s  liable to 
execution. I11 referelice to corporatioils generally, i t  c r r ta in l r  is t rue  
t h a t  i n  our  l aw their estates. real  o r  p e r s o ~ ~ a l ,  a r e  subject to i a k  on 
fipri f a t i a s  i n  the ba111e 1lia1lner a, those of na tura l  persons. B y  the  
act of 1820 tlie plaiutifl ,  i n  a judgment against a corporation, is en- 
tit led to  ei ther  a dic tr inqus  o r  a f irri  fac ius ,  and they m a y  he levied on 
the  money, goods, chattels, lands and  teucmeuts of the corporation. 
Rev .  Stat . ,  ch. 26, see. 5 .  Therefore, i t  is clear t h a t  this land i s  liable 
to  execution uiilesc it  be excmpted therefrom ei ther  ly the  express pro- 
vision of a s tatute  o r  the n c c e s s a y  inference of a legislative intenti011 
to t h a t  effect. There is  110 s i ~ h  express e l ~ a c t ~ u e n t .  I f  there ~vaq it  
would be conclu.;ive; for,  doubtless, the  Legislature call p r e v r i b e  what  

shall o r  shall riot be the subject of execution. B u t  i t  was con- 
(306) tended for  t h e  S ta te  tha t  such exernptio~l arose from tlie nature 

of the p r o p e r t -  rested i n  the c o m p a ~ i y  and  i t s  purposes, and  
f rom the interest of the public i n  the road. I t  wa, urged i n  reference 
t o  the  interests of the corporation t h a t  the pl~eserrat ion of their  frail- 
chise of receiring toll, which depended on  their  remaining i n  possession 
of and  keeping u p  the road, arid the i r  liability to  penalties a n d  pain.: 
f o r  not  keeping u p  the road, presented considerations of ,o ~ n u c h  more 
weight t h a n  a n y  which the  mere satisfaction of a debt to  a n  individual 
does t h a t  t h e  law ought not  to  take f rom it the  l and  to which t h a t  f ran-  
chise is  annexed. W e  agree that  the  franchise itielf camiot be >edii. 



It is i n t a ~ ~ g i b l e ,  a i ~ d  I c-trd 111 all a r t i f iua l  1 (.11ig of a par t l rulnr  organi- 
zation, suited. in  the nen-  of tliil Legislaturi~. to tlic lnozt prolwr a n d  
beneficial use of tlie i1.ai1chi.e: and,  t l~ r re forc .  it calillot be a~sigilecl 
to  a person, imtural o r  a1 tifirlal, to n hie11 tllc I,eplslatnrc has not coirl- 
mit ted i ts  exercise and  C ' I I I O I I I I I I P ~ I ~ .  V~TP a i l ~ i l ~ t .  alio, that  the right of 
passing o r  of t r a ~ ~ s l j o r t i l ~ g  pr>oi l .  or t l ~ i ~ p s  01 er the laird of another  
f o r  toll is  bnt ail e w ~ c i i i n ~ t  uilited nit11 a frailcahiv, and is not dis- 
tinguishable in  t l ~ s  I ei1)er.t f ioln other f r aur l i lv - .  Yet it  will not f 01- 
lon that  if tlic pr,illtccx of u f r a ~ l c l ~ i z e .  ~vhe ther  a ilatural perbol~ or a 
bod? politic. has  21 \ e \ t c d  l)rol~crt,v 111 a tailgibk, p e ~ s o n a l ,  or real 
thing, t h a t  snvh t l~ i l lg  I I I : I ~  not he take11 111 e w c u t i o l ~ ,  althouqh l t  he 
nseful o r  indispe~isable to the  most h~lefir1:11 or  me11 ally r ~ ~ j o y i i ~ e i l t  
of the f la i~cl l iqe:  u~i lesi ,  indeed, it  be d e c l : ~ r d  I)? tlic Lcps la ture  not 
to be liable to distress o r  .ale I t  I I I ~ I J  be I e r y  u i 1 f o r t u n 3 t ~ ,  n11d 
cause inuc.11 loss i n  a pecniliary SEIICC, to arieqt the exercise of a frail- 
chise by d e p r i ~ i n p  ~ t s  p ~ o p r i e t o r  of all rJ.tate o r  t h i l ~ g  llerdful to its 
exercise. w h e i ~ ,  of the trio, tlic f'rai~cliise or t l ~ r  ta t~pible  t h i l ~ p ,  the  
foniler is 1iluc.h the lllore valuable. TTra regret. sincerely, that  ~t hay 
hitherto escaped the attelltion of these coi l~pal~lc- ,  alld of the Legi- 
la ture,  tha t  some act waq necessary in  order that  inch sales, n h e n  uli- 
avoidable, 111ight be 111adc nit11 tlie least 10s. to the tlehtor, and the  
greatest adrantag-c to the creditors and purc*lia;ers hy p r o ~ l d i ~ i g  t o r  
the keeping of the f r a l ~ ~ l i i s e  nit11 tlic e i ta te  Or, if it so p1ea.c tlle 
Legislature, a n  act inight provide for  1)uttillg. tlie road into the hand?  
of a receiver, alid snbjectiiig the  i l~coine to the  creditors, niqtead 
the  estate ill the laud,  .tripped of the fral1chi.e. B u t  nothing ( 3 0 7 )  
of ei ther  liind h a s  been done. a n d  those a re  conditions fo r  the 
Legislature as to their  fu ture  actioil. a i d  cannot influence the declsioll 
of t h e  Court  as to rights of the creditor< of these corporations under  
:r differeut s ta te  of the law. T h e  question f o r  ns i* betweel~ the ileceq- 
sity, oil the one h a i ~ d ,  of subjectillg the ta igihle  p1~011el.ty of this tor- 

poration to sale fo r  i t s  dchts, a l t l~ouph  a t  tllc csl)cll-e of the qusltemlon 
o r  loss of its franchise, or,  oii the other Ila~lil, of .ayiirg that  t11i. cred- 
i to r  has  )lo relnedy 11 hatm rxr, a1id that  t h i ~  ~orpor;1t1o11 may keep i t<  
property and  elljoy it. l~rofi ts  ill defim~cc of uioral right slid the proceiq 
of the  I a n .  E e t ~ v e n l  the-e altrrnatives n court of justice cannot hesi- 
tate. I f  the cmyorat ion lias incall': to pay it\  debtq and ni l1 ]lot, or 
if i t  h a s  co~r t rac t rd  debt.. ~ v l ~ i e h  it  is not ablc to ~ M J -  n i thout  a wle  of 
i ts  propCrtv. lie ci111 0 1 1 1 ~  .a! tha t  it  is t l ~  d n t ~  of the conrt to e n f o ~ ~  
p a y m m t  by a sale of t l ~ c  cvrporate prolrrrty, he the collvqilclrcei: to 
the pecu i~ ia l>  interr-t. of the coqio~xtioir  n l ia t  thev 1 1 1 ~ .  T h e  l a n  
i i  ]lot re\ponslhlr foi, tilow c20i~scquclrcc.-: hlit they ha! cx beell brousht  
O I L  thcl corpor:rtii~lr In the n a n t  of i n t r ~ g l i t ~  oi, ~ ~ l l i d c ~ l c c  111 it. i1l:li1:lec.- 
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ment. I t  is  a sacred priilciple of justice and law, applicable alike to 
al l  persons, na tura l  and corporate, t h a t  the obligations of contract, 
5hould he enforced a l ~ d  del~torq prevented from retainiiig their  property 
to  the d i > a p p o i ~ l t l i ~ e ~ ~ t  of t l ~ e  creditor,. -1nd it  1, l ikenise a principlrfi 
of equity a d  policy that  all debtors should be p l a ~ e d  on the saine foot- 
iug ; and, consequmtly, that  what oilc i.: co~lipelled to yield n p  to his cred- 
l tor  another  shall liot he allon ed to keep to his OWII  use. -lgaiil?t tlw 
opera t io~l  of tllozc. ~ o u n d  a d  +aluta? l i i i~si l i~b of 111orals : ~ u d  l a n  ~t 
requires l l ~ u c h  inore to be o p p o d  thau  all arguiiient of iiiconreniei~cc, 
t h a t  the debtor 1oqc.s 111ucli ~ i l o r e  tllail the creditor get*. Still, i t  is to Iw 
replied tha t  the  creditor is  entitled to  his debt a t  a l l  events, and  tha t  
he ought to llave i t ,  eT ell a t  that  expense rather  t h a n  not a t  all. There- 

fore, a n  csccutioii again5t tlie property of a corporat io~i ,  which 
(308) the law expresJy  g iwu against all  corporations, must  be satis- 

fied out of its property, proTided o l d -  t h a t  wcl i  property be 
within t h e  description of goods, chattels, lands, o r  te~leiiients. TT'heli 
t h e  lan- awards all executioi~ of tha t  kind, how can tlic court say, witli- 
out a direction f rom the  Legislature, tha t  it  shall not be serred on 
chattels o r  certain lauds of the corporation, because it  would be a 
detriment to the corporation to be deprived of t h e m ?  There is no 
niischief i n  the  case comparable to tha t  of leaving just debt, unpaid- 
debts necessarily contracted f o r  the labor o r  property of tlie creditor 
enil~loyed ill construct i~lg the ~ m d .  T h a t  would be the T iew properly 
t o  be taken of thc law if there were no special provision ill the charter  
of this coillpaliy deiioting a n  i ~ ~ t e ~ i t i o ~ l  tha t  its property should be liable 
to  exwut io l~ .  B u t  there i, a n  expresb pror i s io~l  of tha t  kind. B y  the 
charter  the coi11pai1y llaq the faculties of suing and  being sued, and  is  to  
enjoy all  tlie lights,  p r i ~  ilegc,, and  i~nnlunities. of u body politic; and  
by section 4, fo r  the dailiages arse3sed for  entering oil land and  taking 
stone, earth, and  timber fo r  niakirrg the road, tlic execution is expressly 
give11 against this,  "a. againi t  other  corporations." I t  is t r u e  tha t  the 
act  specifies but  one case i n  nhicl l  i t  gives execution. B u t  there is no 
reason why a peculiar 11refereiic.e rlionld be give11 to that  demand above 
all  others as  to the  node of obtaining sat isfact io~l .  T h a t  case was par -  
ticularly iilentioned, becau>e i t  was proper to gi \  c a summary asses,- 
llient of the clamagea and  speedy satisfaction of tliem as a justificatiorl 
f o r  the taking of p r i i a t e  pro1)erty. B u t  n llcn ailother debt i, reduced 
to judgment by  the regular course of l a x ,  t h a t  ought al-o to be  ati is- 
fied in  like m a n n e r ;  aud ,  lle~ice, the part icular  case ineiitionecl i n  the 
act is not to be looked on as  one to which a peculiar remedy is 
annexed, but,  ra ther ,  a +  :ill c~saillplc of tlie lnode in whicll paynlent of 
t h e  debts of this corporatioil T ; I i  to be ohtailled, tha t  i?,  by ilmkiiig it4 
property. i l~c l l td i~ ig .  of cour\e, ,111 it. pml)rr ty ,  linblr to r\ecntion for  



its debts a. the property of corl)oratioi~5 g c ~ l e ~ x l l y  i~ liable 011 execu- 
ti011 for  their debts. 111 othcxr nards, it n a y  uot i l ~ t c l l d d  to discr iu i i~~atc  
11etwee11 railroad corporatioi~s and other corporatioils as to tlieir duty of 
1)ayi11g debr<, or  tlic ~iiotlr> of coercing tliciii to the p e r f o r ~ ~ m ~ l c e  
of tlieir duty. I t  )\.as ndlrlitted by tlir coun,el for the State tliat (309) 
tlii5 prol)o4tioll n ~ u s t  be r c w i ~ c d  as true in rcil)rct to all the 
other p rop t~ r t~ -  of the c.oulpany exrept t l ~ c  land on which the l i ~ ~ t  of 
road nuls, such as the cars, loco~t~otives, supply of wood, timber, a d  
iron not laid doail, and l ~ i d  purrliaqed for depots; but it was insi.;trd 
that it was different with respect to tlie land for~iiilig the road itself. 
The c x e ~ ~ ~ p t i o ~ l  of that was c.lai111od 11po11 the groui~d tliat by the sale of 
it tlie corpori~tio~i itself ceased, so that co i t z s t c o ~ t i  the l a ~ t d  reverted to 
the forrue~. owiicr, a ~ ~ d ,  co~~seque~i t ly ,  tlw purchaser got iiothiiig; arid 
so, as tlie Ian. does ~mtli ing in T ain, and especially whcii attended with 
wch destructire consequeuces, it  was inferred that there could be iio 
i ~ ~ c h  sale. Bnt the position is uot true that  the corporatio~i is diq- 
solved by w salr of a part of the road, nor, illdeed, i n l ~ n e d i a t e l ~  upoil 
the sale of the wliole road, as it seeuis to us. I t  may because of for- 
feitnre, if i ~ ~ s i s t e d  on by the Sta te ;  and without ally proseentioil i t  
way, ill process of t h e ,  aiilount to a forfeiture. But by the express 
provision of the statute it requires the disuse of the c o ~ p o ~ a t e  privi- 
leges and powers for two years to amount, of itself, to a forfeiture. 
Now, althongli it be generally true that upon tlie expiration of a cor- 
poration or its dissolutioi~, unless otherwise provided by statute, the 
real estate lundisposed of v i l l  revert to the donor or original ommer; 
pet that  is only true as to sucl~  estate as remailis in tlir corporation 
at tlie mo~nerit of its diqsolutio~l, and does not app1.y to sucli as had 
been divested ont of it either by its owl1 act or by the act of law. Tn 
this case, therefore, the sale was not ra in ,  but the purchaser got the 
estate in the land which belongs to the company. If that  was not so 
117 the common law, i t  we think, rieressarily be so upon the coil- 
.;truetion of our statute whirli gives the writ of f i ~ r i  fnc ias against thc 
company; for, instead of argnillg tliat there sliould hc no sale h c a u s ~  
the purchaser gets nothing, the argumeilt is tlie o t l ~ r r  way, that  tlic 
purcl~asn'  does get the estate, because tlic sale of it is authorized; and. 
therefore, c.vell upo11 a snhscquent dissolution of tlic corporatioil, 
the l a ~ t d  would not revert until by lapso of time the charter (310) 
would have expired. But, really, there is 110 more ground for 
r s e ~ u p t i ~ i g  the line of the road than the otlicr property of the co~iip:n~y: 
for i t 4  operations, the be~~eficial use of the road either to tlie company 
or the public, is  as effectually suspended by the sale of all its other 
~ffec ts  as by that  of the road itself. Iiidwd, i t  must he snppovd, under 
nnr lan-, that its personal (&tats hare  been sold 01' ~)urposcly witl~held 



; ~ n d  c*oiicealed by thr. c w n i l ~ a ~ ~ , ~ .  hecansc the -herift cannot riglitfullv ;ell 
l and  while there a r e  11er-onal chattel.. Tf w .  then tlie creditor i.: 1.c- 
dnced to the last resort. namely. 011 the l a ~ l d i  f o r  his debts, and for  
tlie reasons a l r e a d ~ -  g i \en .  it  111uqt go i .~t l ie i '  than lie ~ h o u l d  he tlc- 
fraucled of his  debts. 

f l i r t i~ ig  claims of tlic creditor a i ~ d  the c.i~,poratioii to the  protrction of 
the law. T h e  co1111wl f o r  the State ,  l i o t t r ~ r r ,  i ~ l t i q o q r - ,  a. a fu r ther  
and  distinct objection to the ?ale of the  road. the  r ight  of the 1)nMir 
to the  use of i t  as a hightiav, and the ~z r i r> \ c i f t j  tha t  t h e  coliipany %hoiild 
r e t a i i ~  the road to enable i t  to perforill i ts  d u t r  to the  public In- k ~ e p i n p  
i t  111) a ?  a 11iglir~-ay. T h i s  position re+ 011 the  asinniptioii t l iat,  be- 
ca~ise  the road is a 11ighna~-, i t  is e l  r i  t ~ ,  t i i i ~ t i  i ~ o t  liable to cxccution. 
Sov- ,  v e  cannot assent to  tha t  proposition in the extent here laid 
down. I t s  correctness depends on the  ienw i n  tthich the term *'high- 
way" is  used and  on the legislatire intention 21s to the liability of the 
properf- of railroad co~npanieq f o r  the i r  dchts T h c  Court said i l l  

R. R. 1 . .  Doi.i.c, 19 S. C.. 4.51, tha t  a railroad is a l i i g h ~ v a y ;  but it  doe- 
11ot follon. and cer tainlr  i t  \ras not intended. tha t  it  ihould lw 11ndcr- 
stonJ t o  he a coninloll pnhlic l i i g l i ~ ~ a > -  o ~ i  nhicl i  all ritixcn. \ t r rc  frer. 
to pass, and n.llicli. froin ilecessitv, could not bc the  subject of r x m i -  
tioii. because there i \  110 ei ta te  in  the  public. aild b e c a n ~ e  the ea-e- 
~ n e n t  is c t r l i r s i r c i l y  i n  the public. I n  t h a t  respect there ic: all ~ s w ~ t i a l  
t l i f f ~ l w c e  between the  one kind of roads and  the  other. R.lilroad-. 

althongli p ~ l  h l icic  juris i n  some respects, a r e  t h c  wbjects  of 
(31 1 )  p r i ra te  propertv. and  it  is  in  the  la t ter  character tha t  t l ier  a re  

liable to  be <old, uiilesc forbidden by the  Zepislaturr-lint the  
f r a ~ ~ r h i s e ,  hut the r i t a te  of the rorporation ill the  land,  n h i c h  iq n 
distinct t l i i i~g  from the franchise. Tn the  sense t h a t  the  land a l ~ d  other 
things takpn f o r  its co~rstniction a rc  taken for  a lmblic use, in:isiiinch 
as  it  is a mode of o p m i ~ ~ g  arenueq of coni~iiunication be t~reen  d i f f ~ r c n t  
p a r t s o f  the State. and  n-it11 other  States. and,  therefore, tliat i t  n.a- a 
1)roper exerc iv  of the r ight  of emineut d o m a i ~ i ,  we tliiuk the  ex- 
1)rewion via< corre(*tly used. TTe h a r e  no donht. too, tha t  it  is so ill 
some respect5 a s  to the niodei; of enforcing i ts  due reparatioil and pun- 
iqhing it'. o b s t r ~ ~ c t i o n .  T h e  lat ter  is  expressly made an indictable offense. 
as  i, 4ion.n b~ the case IIOTT- u ~ l d e r  consideration. Tlic S ta te  m a r  coni- 
1 ~ 1  t h e  roinpallr,  hj- t i ~ c i t ~ d c i ~ ~ t c r s ,  to make  calls oil the  corporatorq to 
the  frill a n ~ o ~ l n t  of tlieir subscriptions. a l ~ d  la17 out the nhole  capital 
:111d profits ill ( m ~ ~ t i ~ i i c t i n g  the road and  keeping it  ill repair ,  if adr- 
qnate and IlecrwlrT- to tha t  end. 111 1.r R. J: 2 I3 and -\1d.. 646 So. 
v h i l e  the conipw~lx- i* in  p o ~ q e ' i i n ~ ~  a ~ i d  n- ing  the  road, i t  i11~1st 1)e ill- 



repair hy thtlir r~lg;~gcllicllt to thr. public iir ncc.cptillg tllrir c~llarter alitl 
occupying the road. Hut that it i i  a Iligl~way in the sense that it is  not 
the subject of rsecwtioi~ i i  quite a diffrre~lt thillg. That  depends upon 
the Legislature. and the silrncc of the Lrgislature a, to the liability 
of it to t,secution ~lcwssarily 1earc.i it  thus liable. Roads of this kind hare  
peculiar properties-hariug a double aspect, the piiblic service arid pri- 
vate pof i t .  Rut both must ntwwarily $eld, irl honesty and justice, to the 
collxquenccs of thr  illlpractirahility of rollrtrl~ctillg and kcq)illg up  the 
road by the Iilealls prorided b , ~  thc chartt.r, and without co~~trac t i l ig  
debts for those p u ~ ~ ~ , o s c ~ ~  'I'llt~ public dots not obtaiu an absolute right 
to require the corporators to collstrnct the road by the acceptanc~ of thc 
charter and rntrring 011 the work. The engagement of the company is  
only to lay out the capital assigned them and subscribed; and to 
that  extent they may be cornlwlled to proceed. If that be not ade- (312) 
quate, it  is simply a case of miscalculatioi~ of estimates by both 
sides alld the public loscl< the 11ic of the road 011 its side, and tlic corpora- 
tion loses its pur.chasr and (-apital, udess  there be a I ICW agreement grant- 
ing further f a d i t i r s  to the coq)oration. Rut suppose the road to be com- 
pleted o r  kept up by routracati~lg tlehts-alld for such 1)ln'l)oses only can 
the corporation contracat dcbts-or suppose the company to incur a liabil- 
i ty for daulage to all individual: i t  is plaiu, wc h:ive sc,en, that thr cor- 
poratioil ought to 1x1,~ those debts or  damages. 

i\'ow, ran it be inllmted to thc, Legislatuw that it i~ l t r l~ded  ill ])assing 
this charter that such debts shoiild not he paid, aud that ill order to 
prerellt the paynierlt of tlic~n the lmblic prcrogatirc to a right of u a y  
should be asserted, alld u11dt.r corer of it the road should he  reserved to 
the co rgora t io~~  as its private property? We think, rlcarly,  lot. I f  snch 
a thing had bce11 asked for in the charter, it wollltl hare  been thl.owi1 out 
of either house of the Llsscwl)ly with disgust and worn. If the Legis- 
lature were ~nakii lg thr  road 011 thc 1)uhlic acacoullt :rlo~lt~, the public faith 
would bc thc gnarallty that all deula~lds for labor or ~uaterials  laid out or) 
it shonld be fairly I)aitl. So it wa5 not the i~ l tent io~l  of the Legislati~re 
that this road should 11ot be paid for or that it should hc bnilt at the 
expellse of all? 1)ersoil 1,nt the corp~ra tors .  The pnblic no111d 11ot llarc it 
011 ally such ternls; and if persons ~ h o  h a ~ e  laid ont their money or 
labor 011 it  callnot ot l i~rwisc~ obtain satisfactio~l but by a sale of the road, 
there car1 be no doubt tliat thc 1)ublic ought to give up, alld intcmded to 
give ulj, the coll~e~linlcc. of the road rather thalr do the illjusticcl to tllc. 
c.itize~l of de~lyillg hill1 coi~lpensatior~ for 111aki1lg it. If thc. public c8alnlot 
llave thc road R I I ~  tll(b (~rcditor of thr~  cwillpany also be paid, if one 111u*t 
T-irltl, thcr t~  cat1 be 110 llriitatiol~ in iayiug that thr  ~)l)ul)lic oilght wlltl 
~ . o u l d  p~.on~pt ly  ic.ltl .  If t l l i ~  pnhlic. &onltl illsisr n p l l  its rights, tlmr 
it is 1)ornltl to 111:lke ( . ~ I I I ~ ) ~ . I I . : I ~ ~ ~ I I  to t l lc .  cwditor o l ~ t  of tilts trcasiiry ; f'or 



~t oilght  rot to suffer liim to r e i i~a i~ i  uiipaid for cbxecuti~ig nha t  is claimed 
EI. a public work. But no +uch obligatioil liaq crcr  been wpposed to lie 

in the State, sirnply for the reasoii t l ~ t  the corporation wa? 
(:118) properly liable. But  that cailuot be ~c.l~dcred effectually liable 

ur~lesy tlirougli the in.truwelltality of tt11 csecutiou serred upon 
~ t ,  prqwrty.  We do not klion \illerefore the collil)auy did ]lot pay thc 
debt for wllicli thi, ,ale v a ,  uladc. But n.1ietlier it aroie from want of 
illcliiratioir or ability, t l ~ c  fault or niiifortur~e is tlrcirs; and the State 
iievrr could h a l e  inteilded to iliil~ose altd 3cret.u either a ,olieilt or in- 
-ol\elit company from the pajment of its debts. I f  the corporation be 
i~~solxent ,  it  must, likrl every other irisolr~~iit debtor, g i ~  e u p  it5 property, 
n~rleqs the State ritlicr a.;\ulireb it .  debti or by a plain and uriequirocal 
act declares the exemption of it, property. If  the State cliooses .;till to 
ha l e  a railroad, it nlay c~itlicr enable tliii colporation to enter on the 
la~rd  again, inakilrg coinl)elisatiol~ for it,  if it be not already endo~ved 
n i th  the power, or a ilen- charter ma. bc granted to  another compa~ly, 
or it may be executed by the State dirrctly. But by constituting a cor- 
1)oration to execute this work, and to liarc property in i t ;  by enacting 
that the f i p 7 i  fclcius ,hall ruii agaiirit the properts of corporations gen- 
erally; by not exen~pt i i~g tlie property of the railroad conipany from tlie 
general liability of corporate property to execution : arid by declaring ill 
qoine cases that  execution 4 o u l d  ruli aeainst it "as against other cor- 

L, 

porations," the legislative iutention must clearly be understood to hare  
been tliat tlik public right to the use of the road should be dependent upon 
the ability of the corporatioil to meet tlie just demands of its creditors 
without a sale of the road. Paying the debts for making the road is the 
first and highest duty of the corporation. The elei~ieut of that duty is 
~uora l ,  and precedn~t  to ally mere duty of police; and the Legislature 
cairnot be supposed to hare  intended a riolation of that firct of dutieq 
11pon any cridence leis thaii it. explicit ~ n a c t i ~ ~ e l l t \ .  

The Court is, therefore, of opiilioii that this laud wab liable to be 
*old on the execut io~~,  and that tlie purchaser would have obtained a good 
tltlc had the sale been duly iiiade. I t  was not, honerer,  duly made. By 

tlie statute, Rer.  Stat., (211. 45, sec. 10, it  is eiiacted that all sales of 
(:314) land a d  slaves shall be made at the c~o~wthouse on Xouday of 

the county court, or the correspoiiding Monday in mery  month. 
The sale i n  this case was on the prcrnises and oil a d i f f e re~~ t  day of the 
\reek. We hare  more than once .aid that thi. i 5  a -nbstantial nart  of a 
-heriff's .ale, b w a u v  the r cgn la t io~~  i-  for a .;ale of all the property at 
orie place and at the wine t i l~le n l i i c l~  luay bc offered for sale in the 
c o u n t  in any olrr nior~tll, under t l r ~  cxpectatio~l tliat there will be 
numerous bidders and fail. 1)rices had. Of ~uc l i  a regulation every one 
I I I U . ; ~  he c o g n i z a ~ ~ t :  :i1111, t l ~ ~ w f o ~ . ~ ,  TYP hnrc 11r.ld. that a purchaser gets 
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no title by a sale a t  ail iltlproper time a u d  place. Xordecai  v. Speight, 14 
1. C., 425 ; Az~i.*y 7:. R o ~ e ,  15. 3. C., 554. For this last reason the 
judgment iliust he affiriued. W e  regret tha t  result, as  w r  h a l e  just been 
informed t h a t  there is  a pr ivate  act  regulating sales i n  N o r t h a m p t o ~ i  
County, and  that  the sheriff o b s e r ~ e d  i ts  p ror i s io i~s  in  this sale. Tf so, 
i t  is u n f o r t u ~ ~ a t e  that the  act  R-as not stated ilk the  case; for ,  being a 
private  act,  we c > ~ n n o t  judically i~o t ice  it ,  and, indeed, we have not 
3een it. 

PER CCRIAM. ' Affirmed. 

Cited:  8. r .  J U / / I L S O I L ,  33 x. ('., 6 6 0 ;  Y'u,tj/or r .  J ~ I ~ L I L , \ ,  51  X. C., 318;  
Garrow v .  T o l l b ~  idgr C'o., 6 1  N .  C., 121;  Xaciya t ion  Co. u. Costen, 63 
N. C., 2 6 7 ;  Gooch o. JIcGre, 83 S. C.,  61;  Xayers  r .  Carter, 87 N. C., 
147; Asheville Llirision v. Aston,  92 N.  C., 584;  ilIcCanZess v. Flinchurn, 
98 N.  C., 377;  Dula r .  Seagle, ib., 461;  Loudcrmilh. v. Corpening, 1 0 1  
N. C., 650;  Hughes  I - .  C o r t ~ ~ s . ,  107 N .  C., 608;  Rass v. T a u .  Co., 111 N. 
C., 446;  P i p e  Co. 1%. Nowland .  ib., 624, 633;  lo gar^ v. R. R., 116  I?. 
C., 945;  W i l s o n  v. L ~ a r y ,  120 X. C., 92 ; Coal Po. 1 . .  R. R., 144 N. C., 
T46; Williams v. Dunn.. 163 S. C., 213. 

(315) 
ATTORNEY GENERAL ox I H E  R E L A T I ~ X  OF CALDWELL A. 
GILLESPIE v. THE JUSTICES O F  GUILFORD COUNTY. 

1. The justices of the county court are not bound to grant a license to retail 
spirituous liquors to every one who proves himself of good moral 
character; nor have they, on the other hand, the arbitrary power to 
refuse, a t  their will. all applicants for license who have the qualifica- 
tions required by the statute. Rev. Stat., ch. 82, sec. 7. 

3. They have the right to exercise only a sound legal discretion, referring it- 
self to the wants and convenience of the people. to the particular loca- 
tion in which the retailing is to  be carried on, and to the number of 
retailers that may be required for the public accommodation. 

3. The justices having a discretion to a certain extent in granting licenses to 
retail, a mandamus will not lie to compel them to grant a license to any 
particular individual, though he may have been improperly refused a 
license. 

4 But if magistrates, full) illformed that they have discretion to regulate a 
branch of the public police (as, in  this case, in granting licenses to re- 
tailers),  perversely abuse their discretion by obstinately resolving not 
to exercise it a t  all, or by exercising it  in a way purposely to defeat 
the legislative intention, or to oppress an individual, such an inten- 
tional. and, therefore. corrupt violation of duty and law must be 

-answered for on indictment. 



directed to tlie justices of the court of ple;r~ a i ~ d  q ~ i a r t e r  a c ~ s i o ~ i s  fo r  
Gnilford ('onnty, a ~ i d  c o m m a n d i ~ ~ g  t11e111 to I I I ~ ~ C  R I I  order that  he shoultl 
~.ecei~-c. ~ ~ I I I  tlir sheriff of that  c o u ~ ~ t y  w licc~11.e to retail  s l~ i r i tuous  
liquor:: by tlir s ~ t ~ a l l  111ei1sure 21t his  shop ill the to~v11 of ( ; r ( ~ i i ~ h o r o .  ill 
t h a t  cou11ty. 

The  wri t  W;IS g r a ~ ~ t r t l  O I I  tlw uffitlal-it of (;illwpie. i n  wl~icli  lic stated 

.hop ill G r r c ~ ~ c b o m ;  tha t  a t  Febriiary tenll aforesaid the justiceq of the 
court.  ;I ~ n a j o r i t y  of t1ic111 being p r e w l t .  rewlretl  that  the  wailing of 
bpiriti~ou. liquor\ way a practiccx illjurions to good ~ n o l a l .  wl~d ag-ainqt 
the  p \ ) l i c  policy, a ~ l d ,  therefore, tliat they would ]lot p a ~ s  all older  for  ;r 
license to ally per~o11. H e  fur ther  ,tated tha t  a t  Xa\ -  ten11 follo&g he 
Inox ed the qaid conrt.  more than se\ en justices being present. to g ran t  h i m  
ail order  f o r  a l l c n ~ v  to retail ul~iritiioii* liquori a t  h i s  shop as  aforesaid. 
and  in support of his 1ilotio11 prodnced niore t l i a ~ ~  two c l ~ d i h l r  wit~~e.<e. 
of h o v n  respectability, to ~ l i o l l i  his  character. h a d  1 ~ ~ 1  k11on.11 for  21 

11i111iher of years p r e c e d i ~ ~ g ,  wlio d e p o d  alid katiqfactorily prot c d  to thc 
c.ourt 011 oath that  lie, the  relator,  was a 11la11 of good moral  charac te r ;  
but  tliat the wid  court refused the 111otio11, resol\-i~ie to adhere to the said - 
resolution of the 1)rewding term. and 11oldin.g tliat i t  was a t  t l i ~ i r  choiw 
x h e t h e r  they ~ r o u l d  order a lice~rse to any  perqoil or in ally caie. S e r e r -  
thelrss. the  court ordered the said motiol~ to he entered of record. mltl 
a130 tha t  relator u as duly prored to be a person of good illoral character, 
and  also tha t  the court refused the  iiiotioi~, and the  rcasor therefor, a. 
above stated. To  tliiq wri t  111a11y of the justices (upwards of th i r ty )  
retnrned that  the relator liad applied to the court, tcu uiagistratei being 
present, a n d  was refused, aq itated ill his affidarit. and tliat 11e had  tlieli 
d d y  p r o ~ e d  that  he  was a person of good moral character,  a i d  that  thc 
coiirt liad ordered the wholc~ 111atter to be e ~ ~ t e r e d  of rcwml so as  to 
facilitate hi.; re l i~edy in tlre l ~ ~ m i r i s e s ;  that  thc reasons f o r  the refusal of 
the al~pl icat ion n e w  a ?  follows: that  the court had rcsolrccl a t  Februar?. 
T e n i ~ .  1644, a majori ty  of all the juqtices hc i l~p  l ~ r c w ~ t ,  that  thereaftel. 



1,- tlie yuutll f r o l l ~  I T I ~ I I I ~  l ~ r t ,  of thcl S t : ~ t c ~ ;  and  although t l ~ e  relator 
liad s l io~\ l l  liinlself to LC of good 11lOriil ( ' h ; t r :~c t~r ,  yet the justices 
thought tha t  tht. 1)nsiilcw of rct;riliiig would, of itself, ill tha t  place 
produce the  wnlc c ~ i l  cffwts tha t  nould  orcur  if rlieli of bad char- 
acter were l i cc~~sc t l  to cAai.ry i t  011; allcl, nloreo\er,  the i1111:lbitalits of 
Gieer i4oro  had  g ~ ~ ~ ( l l i i l l y  ~ w t l t i o ~ l t d  tlw m u r t  to refu5e orders fo r  retail- 
ing  iu  t h a t  placi,; uud t l ~ r ~  ilibi't that  they n d r i w l  that ,  h j  the l a \ \ ,  
the g rau t ing  of ordcrb for  *ucli licwrses o r  re fus i l~g  tliclu is :I mat ter  
rut i rely i n  the d i s c ~ . ( ~ t i ~ ~ ~  itl~(i f r w  ~ l ~ o i c e  of the justices of tlle c70ulity 
court,  a u d  iublnit \ \ l letlic~. they could be coliipellrd to grallt a license to 
one, though of good 111or~1 (~li:lrn(~tc~r, fo r  a t ipp l i~ lg  -1101) a t  the cloor of 
a churcli o r  a11 acadc~lly.  

011 tlie foregoing leturil  a 111otion w a y  iiiadc 011 hehalf of t l i ~  relator 
fo r  a pereulptor? ~l ial l t la l l iu~.  and  each side, n a i \ i i ~ g :  all  e r ror  and  
i rregular i ty  i n  tllr l)rocwdilrg,i, dcsilerl that  tlir, rmtiolr should be de- 
cided on i t s  ~l ier i ts ,  as  depending u p o ~ l  the quest io~l  wl~e tber  the j u s t i e e ~  
h a r e  o r  ha \  e riot the right to cliter into a t ~ s 0 1 1 1 t ~ o t i  that  they would n o t  
gran t  a licen,c to a n y  J )CWOJI ,  and ,  upon the groilnd of tha t  rcaolutiol~. 
refuse a license to a perboll admitted to be, o t l i e rwis~  a proper persol1 
a n d  entitled to a liccuse if otie were to he granted at  all. Tlie court held 
the juslices had no riplit to refuse to 1ke11v  a n y  free white 1)erso11 who 
prored a good moral cliaracter i ~ r  the iiiainler pre,ic*rihd b- the s ta tu te ;  
a n d  tha t  as the relator 1i:ld ei tnhl i i l~cd those qualifications ill the c o u ~ i t v  
court, lie was entitled to a licellsr, a11d tlwrefore, tlw perel i~ptory Inall- 
dainus was a ~ a r d e t i .  Fro111 that  i u c l p ~ ~ i n ~ t  the justicr.; :~~,pc~aled.  

1 I ,  . J .  Tl ir~ collducat of t l ~ o w  ~ ~ I I ~ ~ ~ I I I ~ I I  \\lie 11;1\e hronglit 111) 

thiy quest io~i  seeius to l i a ~  (l bee11 f a i r  and l i o i ~ o r a b l ~  tlirougliout, f o r  they 
h a r e  not corered tlleir rcfuial to licc~ise this 1112111 u l ~ d e r  any  u ~ i f o u ~ r d ~ d  
s u g g e s t i o ~ ~  of p e r s o ~ ~ a l  objections, but. with the  candor of persoils cou- 
scious of all in ten t io~l  to do right,  they put  the t ru th  upoil their  on11 
record, with the ~ i e n - ,  if t1it.y were \\rang, that  there qlionld lw no 
improper  i n i p e d i l i i ~ ~ l t  to ally redre+ tlli. l a v  nould afford. They  have 
retunled the  w u c  matter  ill eubqtance to  the al ternat i re  ~i landalnus.  in  
order  t h a t  the  qucstiou i ~ r  i t \  most ge~lc ra l   for^^^ might obtain tlic opiiliol~ 
of the  court of the laqt reqort a ?  to tlicir lmner5 ulld duties, v i t l l  the 
view assuredly, to tlicir due e a e r c i ~ e  and perforliiallc~e n hen k n o n l ~ .  F o r  
the sake, too, of the cliaracter of tlie l a n ,  as b e i q  c v  erywliere equal and  
uniform i n  its a d m i u i s t r a t i o ~ ~ ,  it is fit t h i i  case .;hould l iare  11eel1 
brought  here. tha t  all m d  m a y  be put  to a conflict of opiriior~ arid 
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(320) action on this subject aluolrg this respected body of magistrates in 
' different parts of this State;  for, ~rl i i le  in tlie greater par t  of the 

State the justices license tippling houses, according to the demand by 
thosc who discreetly resort to them, and according to the probability of 
an interferenrt, mith each other, so that none nlay yield a livelihood, get 
we learn that in some few countries they consider theniselres bound to 
liceriqc crery oue v h o  conics with the requisite qualifications, and tha t  in 
son~e few others, of which Guilford seem.; to be one. they hold that  the!- 
are not bound to license any person, but mag refuse eveq- one, without 
giving any reason for tlie refusal but their own will, or their opinion 
that it is niischierous to allow of t h ~  $ale of ~pirituoui: liquors h -  the  
sr~iall measure. 

L7po11 the proper colistructioir of the itatntc tllc Court entertains no 
doubt. The  two opposite extremes-that there is an  absolute right in 
every person to follow the calling of a retailer, if he chooses, and that 
the justices are bound to license him, v i t h  olily the condition that  he be 
free, white, and of a good moral character, and, secondly, that there is 
ail absolute arid arbitrary authority in thc justices to refuse all persons. 
however unexccptionabl~ in their l i ~ e s ,  and however niuch such accomo- 
dations may be desired b- the public or  any considerable portion of the 
public for their convenient refreshlilent, are, like liiost extremes, both 
erroneous, as it seems to us, are founded on a mistake of the intention 
of the Legislature. T e  cannot say that they are equally mischievous; for 
we should, if acting as legislators, much prefer to allow no tippling 
house, rather thaii multiply them to the enormous extent of giving a 
license to every one who rould make out to find two men who mould 
give him a good character. But we think the Legislature meant neither 
extreme, but the mean between them. 

The claim of the justices of an  uulirnited and uncontrollable power to 
grant or  refuse a license is founded on the idea that the act confers on 
them a discretion; and then they hold that  discretion, i n  i ts  nature, is  
the liberty of those to 717ho111 i t  is confined of acting according to their 

personal pleasure. It is to be noted that the par t  of the act which 
(321) relates to retailers has not the word "discretion" in it. But  for 

the present we will assumc it to he meant ; and such is our opinion. 
Yet i t  remains to be considered what kind of discretion is conferred-a 
partial, absolute, and arbitrary personal discretion to refuse all applica- 
tions, or a legal, regulated, and reasonable discretion to grant the appli- 
cations of such persons as the Legislature declares fit to possess the 
pririlege, as f a r  as the necessity or conr.enienee of the public require 
such places as accommodations allowed by the Legiqlature, and beyond 
that to refuse thein. The very stating of the questions furnishes their 
proper anmcr .  The lan. abhors absolute power and arbitrary 



discretion, and IWT CI* iid~uits tlielu but from overruling necrq- 
sitg. And tl~erc, is no :trbitrary 1 , o ~ i ~ r  that would be felt to be more 
nilreasonably despotic and galling than that nntlcr which a small body of 
inferior court magi5tracy shollld undertake, upon their inere will, with- 
out any plain mandate from tlic lawmaking power, to set up  their taste 
and habits as to m(l:~t, drink, or  apparel as the standard for regulating 
those of the people at large. For ages past sumptnary laws have been 
abamdoned. The Legislature docs not affect to asiert that policy. 011 

the contrary, the 1,egislature allows tllv indn lgc~~cr  of the iriclinationq of 
individuals ill the use or diiusc of sl)irituous liquors, as of other articles 
of sustenance; and for those who choose to nse them i t  further allows of 
the vendi~lg of thein ill surh quantities a i d  a t  such places as ma7 be 
suitable to their co~~rcniencc~.  The toleratio11 of o r d i i ~ a r ~ i e ~  arid tippling 
houses is co~lclusi\c, that t l ~ e  l,cgislature does llol decirl thein evils ili 
tlimlselves, or, if w ,  that tlicg are deemed wwssari ly evils. They are 
not against the Iepislatirr policy; aiid that  is tlie or~ly  thing court< can 
look at a i  thr  public l)olica,v. n y  tlie IAegislaturc, therefore, t l l r , ~  arc 
permitted, autlioriz~d, : I I I ~  app-07-ed, :it least to some extent. I t  
requirc~s but little thought to perwire that it could liot be otlierwise. 1 1 1  

the ar t  under ronsideratio~l, Tter. Stat., rh. 42, tlic f in t  part is a regu- 
lation of ordinaries, alld it is ex1)ress that licwlsrs for t2iem ulay h r  
ordered "at the discretion of the court." Now, every one sees 
that  the Legislature could not but know that the public necessities (322) 
absolutely requirr, ordin:lrirs or inus for thcs accommodation of 
nay fa r i~ ig  people, thoie callrd  fro^^ hor~ic. 1,- private bns in r~ r  or public 
duty, who m u s t  h a \ r  so~llc fit plaw for lot lgi~~g, 2nd ivl~erc they I I I : I ~ ,  

for  a reaso~iable price a ~ ~ t l  uithout i~~ ju r io i i r  dvlay, procurc their 
accu.to~~ied rrfreshlne~lt of 111eat a11d d r i ~ ~ k ,  and t11c11 procaecd ori tlicir 
busincw. Can anybody Lcl ic~c~ that ill givil~g the jnqticos a disc re ti or^ 
in l i c e ~ i s i ~ ~ g  ordinaries the i n t c ~ ~ t i o ~ ~  of t11e law was that they might in  
the form of refusing all lirc~rser, arbitrarily srlppj(J.\a ull  such needflll 
c~stablishments, leaving t l ~ t  t r ;~relcrs to +Icrl) out of doors and to buy 
and cook his rictilals as lie ronld? Tf not, thcir that bliows the kind of 
tliscretion that i\ vo~iferrctl 111 suc.11 caies. I t  is :I reasonablr, salutary, 
discretion to bc exercised as appear.. ill the act, by not licensing 
any 1)ersoll 12 110 is giossly i1111mrt11, or i l l  sw11 poor cir(w111- 
stances that  he  canl~~ot,  probably, kecp suc.11 a house as will arronilno- 
date the public, and as n-e think, from the 11atw-c of thc subject, by itlso 
not licensing more ordinarieq than custorri or  probable nulr~ber of guc..;tq 
will justify, so that they shall not iuterfcre wit11 and break each o t l ~ c ~  
down, and, for the want of good c2oinpanX, the kwpers be driven, for a 
livelihood, to entice the uuwary into idle couriee, arrd entertail1 the 
diswlute in their Iionie.. not ~ m i ~ l t a i ~ l i r ~ g  pcml order ant1 rule thrrcir~.  



A\ltllongl~ kccpers of ordiliaries arc? irot ohligwl i,- t l ~ c ~ i r  t)o11(1 to l)rovidr. 
liquor for  tm\-rlerq, ;IS rlwy arc. dir t  a11d lodgi~ig,  yet rherc i-: 110 doubt 
rl~r,v I\-erc3 cjxl~ccted to do so, uo a s  :I i1latrt.r of c3onrsc>, to n l ) sc rvc~  their. 
O W I L  ilrtcrcst, a ~ ~ c i ,  I I I I J ~ C ~ V ~ I . ,  tlw avt of 1;;; rcquircs tl~rl justires olive 
a year  o r  ofteller to rat? tl~c'il. ~~riccxs of liquol,, diet, lotlgi~rg, a ~ l d  coltli, 
f o ( l d ~ r ,  a ~ t d  1)astnrage for  lrol,st,s. K e  sa7, t l ~ r ~ i ,  that  it iL< i~~iljossiblc' 
the Legislature nicaiit to trust ally Lady of ilirll \\.it11 t i r ~  ~ ~ ~ i w ~ i t r o l l a l ~ l e  
po\wr of i ) u t t i l ~ g  d o w i  all sncli :rrrtl~iodatiol~s. 'I'lic, pcol,Ic, f o r  i l~s ta~rvc ,  
:ri,e called, nor 0111. frolli all  ])arts of (;uilfold ( ' o u ~ i t y ,  hut  fro111 different 
Ilarts of tlic S ta te  to thtr tow11 of C;rceiisl;oro six tirrrrs a .car, ill attcrld- 
airw upo~r  the courts of that  c . o u ~ ~ t j - ;  a l ~ d  did t l ~ v  1,egislaturc i ~ t t e l ~ d  

they sliould l i a ~ ~  no plncc. of rest, r rc~ca t io l l ,  o r  ~-e f res l iu~e~r t ,  01. 
(:12;1) to 11ut it ill tlie 1)oner of the jnstii'rs of the ( T I ~ I I I ~  absolutely to 

d w y  t l ~ e u i  su(~11 :~c.c.ol~l~~~odatiolrs! A \ ~ ~ t l  11c,rc it I I I ~ ~  be proper 
to  ~rotive all argulucirt cm~tai l led ill t l ~ c  ~.erurrr-for we do uot uuder- 
s tand i t  l i ter i~l ly to state, a s  a fact.  that  the rc,lator's shop is a t  the door 
of a clil~r clr or n sc~lioolhousc~. But it  is asked wllr~thcr the law obliges the 
justices to lice~rsc all ordillar? o r  t i l )p l i l~g  house a t  the door of a church 
o r  a r a d c ~ ~ ~ y  ? TTr allsncr, c.ei,tailrly i ~ o t  ; for, although 11ot ~lcvessarily 
evil or disorderly, ,w t ,  probably, all sorts of pel,soll!: \vould hc draw11 
tlirre ill s u c l ~  c r o ~ d s  ns n-onld disturb 21 c o ~ ~ g w g n r i o l ~  ill their  derot iom, 
o r  d1,an. off the boys fro111 t11c.ir books, alld lead tlic~li irrto disorder, wheu 
of ail age a t  nliich t h y  ha\-cx 11cit11cr tho capari ty  11or the right to judge 
or. act fo r  thc~iiselvrs. But ,  olr the otlicv h a ~ ~ d ,  it  is certainly ]lot a reason 
~ 1 1 y  all o r d i i ~ a r y  sl~oultl  not be licrl~rsed ill a tow11 that  rltere a rc  i t  c h u r c l ~  
a11d R sc11001 i l l  t11c t o ~ v l ~ .  I t  is to be 11oped t l ~ a t  t1l~r.e a r e  a c l ~ u r c h  and 
sel~ool ill ( T P ~ , Y  to\vir, a t  least iu  every o~lc. of 1l1uc11 size; a ~ ~ d  their  
t)sistelrc.t~ tlirrt~, i i ~ s t r a d  of ilrcrcasi~rg tlic~ ills to ~ r h i c l ~  o~.diilaries tend, 
n w  the very best lliealls of (*orrect i l~g tll('11i. If th(2 p l ~ w  he of sutticieut 
pol)ulatioll to 111aiiitai11 a C ~ I I ~ I T I I  : I I I ~  51 scliool, it will ( Y ) I L I ~ I I ~ I I ~ ~  be of 
suffirirl~t c>xtmt to allow of 11laces of : ~ c c o ~ ~ ~ ~ i ~ o c i a t i o l ~  ill qituatious i ~ o t  
so  colitiguons to ~ i t l l t ~  (*11urc11 01% sr110(11 as to il~trrfc>re wit11 the proper 
a\.ocatiolls a t  c,itlicr. 'l'lierc is 1111 doubt hut tliv yuu11g i ~ a y  be led astray a t  
snc.11 1)l:rcw. Uut the L y g i > l ~ t l i r ~  has ~ ~ o t ,  fo r  that  reasoll, t l ~ o u g h t  proper 
to supl) lws the111 a l t o g c t l ~ c ~ ~ .  bwallsr they arc ~ r t d f u l  to I I I ~ I I ~  citizens, 
but relies 011 tlie authority, diligelice, a ~ t d  d i . w i p l i ~ ~ r  of rht, 1)arelits alrd 
teacl~ers  of tlic' you~tg ,  a l ~ d  of the 1)astor.s of tile i,eol)ltl, to  restrain the111 
fro111 rlw abuse of such t ~ n t a l j l i s l l ~ ~ ~ e ~ l t s ,  alid oii the, ] ) ~ ~ ~ ~ i s l i r ~ r e l ~ t  i ~ ~ f l i c t e d  
by law for  ac+tl~al excesses and disorders. 

I'recisely of the same c~llararter a r e  the p o n . t ~ l ~  ;111d duties of j l l ; t ic~s ill 
l icei~sing persoils to  retail  without kccp i~ ig  ordi~lar ies .  There  is 110 din- 
t i i~c t ion  in t h e  act,  s n p p o s i ~ ~ g  the d i s c r e t i o ~ ~  :lu to o rd i~ar ies  to exteltd also 
to wtai l ing.  Enless  it does, t11c~c is air ~1111 of this p r c t e n s i o ~ ~  of thc 



justices; for, 1115t(wl of t l~e i r  1iavi11~ tl~ii arbitrary poner to refuse 
all liccnscs. the i - i t i zc~~  \rould l i a ~  e tlic absolute right to a l i c n ~ s r ,  (324) 
if of good cllaracxtcr. But n e admit the lice~istx rests ill the discrp- 
tiori of the justices; yet n c  wy it i. a discretio~l of t l ~ c  w l i e  11at1u.e a d  
to be exercisd 011 tlie + I I I I ~  g r o u ~ ~ d s  autl to thc sallic' ciatrl~t 215 ill the case 
of o r d i ~ ~ a r i r ? .  I t  i~ 11ot arbitrary, but ~unyt haye iollle yeasol1 for 
its exercise. It is ~ i o t  a cab(. ill wliicll r o l ~ ~ r / t u \  atat pro ~ u t i o t w .  011e 
nlay act on that 1naxi111 ill his ])rivate affairs; but for o ~ l c  actiug m ~ d e r  
public anthority, a ~ ~ d  as a i i i i~~is ter  of the la\ \ ,  it is iio allsncr to the 
citizen, to the vo1111nu11itp or the Legislature. I t  i5 said there i, a great 
differelice betweell the utility of 1)lacrs for rcl)oscJ a ~ ~ d  the sn lq~ly  of food, 
and of t ippli i~g shops; for the forl i~er arc requisite for t 1 1 ~  co111fort a ~ ~ d  
subsistence of thr guests, while the latter are often so abused that it is :t 

kiiiduess to the people to suppress the111. Tlic ansvcr is, it may 90; but 
it is for the Legislature exclusively to d e t e r ~ ~ ~ i ~ ~ e  it. Lls  the Legislature 
allows ordil ia~ies for thr  accornmodatioil of t r a ~ e l c r s  ill all their wants. 
yo it authorizes and, ill effect, directs that therc shall be places of con- 
7-eriieiit resort for people ill liuiiiblc c i r c~ms ta~ lces  to auseluble for busi- 
lless, c o ~ ~ ~ e r s a t i o l ~ ,  alid refresl~liient, if they choose. Because persouz 
may not be able to keep house, or lap iu large supplies, the lam did not 
intend to deprive the111 of the iorial e ~ ~ j o y u ~ c w t s  that are usual anlong 
inen; a i d ,  tlicreforr, it provides places for their ga t l i e r i~~g  a i ~ d  for the 
<ale of the accustoi~ied liqnors ill such qnalltities as arc suitable to the 
occasions a11d the illcalls of tlie peoplc who geuerally resort tl~itlier. 
That  there nlay be as little prejudice to tliose ~ ) P ~ S O I I S  as possible, a ~ ~ d  as 
little disturbawe of the public peace, the Legidature establislled such 
guards as to it seenied ineet by requiring all a ~ m u a l  licel~se fr.0111 
seven justices upon the a n ~ ~ u a l  proof of a good illoral character. XOM., 
it is not for the, justices to say that tlw T,egislatare l ~ a i  g ~ ~ a r d e d  thc~ 
public morals iriadequately. aud i ~ ~ ~ p r o p e r l y  allowi a ~~uis i r l~ce ,  a l ~ d ,  
therefore, that they will step forward to supply the shortco~uir~g of the 
Legislature, alld, contrary to t l ~ c  iiiteut of the Legislature, sul)press such 
aceommodatio~~s altogether. That  would be not o111y to make the 
law instead of administering it, but to make a law ill oppositiol~ ( 3 2 5 )  
to the. one ellacted by the Legislature. The first restraint up011 
retailing by all who cl~oosc was by the act of 1825, whir11 rrquircs a 
license from wvell justices, upon proof of good character. r ~ ~ d e r  that . 
act the justices seeiii to ha\  e go~lc  b c y o ~ ~ d  the i ~ ~ t e ~ ~ t i o l ~  of the Legislature 
ill too liberally l iceus i~~g illiproper persolrs, i ~ l c l u d i ~ ~ g ,  it  illay be ill- 
fcrred, free Iicgroes; for in 1828 they p a w d  "an act to r e s t ~ a i l b  thc 
justices of the coui~t rp  courts in grauting licwlses to retail sl)irituous 
liquors" which alters the act of 1825 ill two particulars only-the olle, 
that  none but free white persons should bc l i r e~~sed ,  and the other, that 
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the good moral character 4lould be krlonl~ 1). at least two nitncsses of 
knonn respectahilit-. to ~ rhon i  the charcter of the applicallt had heeu 
knonn at leaqt one ?ear. Tt iq clear, therefore, from thew actr that the 
I ~ r x t i c a l  ex il apprelin~rletl by tlie Lcgi~lature n-as that liccnscs would 
lw granted to i r respiq ib le  and loose perwns. and that the maiu object 
n-a. to prevent that e ~ i l .  Hilt the Legislature did not intend, of them- 
wlves, to put down the sale of spirituous liquors. and still less did they 
i n t n ~ d  that the jucticc~q should do it, or expect that they ~ o u l d  ever think 
of doing i t ;  for the w q ) e  of the Lepislat~ne i i  to guard against the oppo- 
4 t e  crror of licensing unfit person.. . Up011 tlie n l~olc ,  then, n e  colicludc 
that the justices have not, under their discretion to regulate the retailing 
of spirituous liquors by granting licenses, the arbitrary po\ier of prohi- 
bitio11. T l ~ y  ought not to hare  it. S o  b a d  of Illen onght to possess it 
that i* inferior to that  hod^ xl-iich can make, modify, and abrogate the 
1:1w at their pleabure, nlid tllroupli which the ge~ iwa l  popular will propa- 
gate. and exhihits itself. T l w e  are good person< ~ h o  think it ~ o u l d  be 
conduci~e  to the hapl~incss of Inen to refrain froill the use of spirituous 
tlrink; and no one call cliyn~te tlie shockilig evils often produced by the 
excessive use of theui. Therfore, it is very fit that  benerolent persons 

hu entertain that opinion should bS perwasion, example, forming asso- 
ciatioils. a l ~ d  other 111oral llieanq e n d e a ~ o r  to iuduce inen to re- 

(326) nounce it : and in that all may wid1 the111 success, howerer, n~ucll  
Inally ma- de*pair of it. But that  iq 1el.y different from an  

attempt by a COUIT arbitrarily, and without the in ju~ lc t io~ i  of the Legis- 
lature. to coi~ipel liia~lkind to desist from even the moderate and accus- 
tomed use of it as all enjoyment of life, by suppressing all places for the 
conrenient sale of it. H o n e ~ e r  milch may desire to pronlote the vir- 
tue of temperance-and it is, certainly, a noble object of Christian 
benerolence-TT~ cannot use as a means to that end, even if it  were likely 
to effect it,  a discretionary power conferred by the lam for  a purpose 
totally different. The justices cannot convert a discretion to refuse a 
license to unfit presoris, or, after enough hare  been already granted, to 
refuse further applications, into an arbitrary discretion and despotic reso- 
1utio11 to grant a license to no person under an>- circuinstances. 

We are not without judicial precedents aa to the proper construction 
of statutes ~ e s t i n g  justice, n i t h  discl.etionary powers, and, indeed, with 
this very discretiol~ of licensing tipplilig houqes. The statute, 5 and 6 
Ed. VI,  ch. 2 5 .  recite. that "forasmuch as intolerable hurts and trou- 
bles to tlie Cormnonnealth of the realm do daily grow and increase 
through such abuses as are used in ale houses and tiyplilig houses," 
nlac2ts that 1 1 0 1 1 ~  shall keep such houses but such as  shall be allowed in 
open sessions of tlie peace, or  by t n o  justices. as by their discretioil 
\hall be thonght Iiweq\ary and conr-cnient : and that the said justice. 
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"may put cloxi~ the qellirlg of ale or hwr .  ill ;111y alc 11ouse or tipl)ling 
honse, where they &all thiilk it I I I P C ~  or ( ~ ~ I I T P I I ~ ~ I I ~ . "  Sow.  before that 
act all might i n  England kccl) a t i p p l i ~ ~ g  l iou~e,  as here before 1825, for 
it was a means of li\ elillood uhich cl erg- O I I P  \\a. free to follow. Aud 
under the act it  wai held that the, diw-ctioil I(,-trd ill tile t \ \o  ju,titaei 
was so f a r  perso~ral aild prrtJi~lptor>- that 110 al)pcal n oultl lic froin t11ei:l 
to the sessions. ,V t ep l !o r s  r * .  TT7ntsorl, 1 Salk., 15.  .lnd 21 i l i rn~da i~~us  
has since been often refured, as IW dial1 I ~ a r  e occasio~l hereafter to state 
more particularlv. yet, it  \vai held, i~otwitlistailding the cxpreas grant 
of a discretion to the justices, that tlley had not the arbitrary discretion 
of refusing an  applicant. I n  Yol ing  7%.  Pit ts ,  1 Bur., 5.56, up011 
an  application for a n  information against jnstices for refusing a (327) 
license, the Court said "that it must not be permitted to them to 
exercise an  arbitrary and uncontrolled power over the rights of the peo- 
ple; that  if they had no r r t r sonab l~  objcctioi~ against the applicant, they 
ough t  to license I i i~u ; and if tllep liad. the) ougl~t  to gixe it." L o r d  
J lnns f ie ld  disclainled any power to rericv the rcarons of the justice. bj- 
way of appeal  from their judgment (in tlw particular case) or over- 
ruling the discretioil intrusted to thein ; yet held that if they were par- 
tially, maliciously, or  corruptly iilfluenced ill the p.lrrc i pc  of their dis- 
cretion, and nblrsctl the trust reposed in thein, t h y  n.ew liable to prose- 
cution by information, indictment. and, possiblg. elell by action. I t  is 
true, in that case the rule for ail ii~forr~latioil wa. discharged, but it was 
because the jnstices had exercised their d iscrc t io~~ Ilonestly ant1 likrwise 
cwrrectly, as regarded the fitness of tlie persoil and the necessity of his 
ale house, there being one already in a sillall place. But the principle 
is  clearly declared that the discretion of the justices is not merely per- 
sonal and arbitrary. And in the subsequeut case., Re.( c. TTlillium and 
Rex 2'. D a r i s ,  3 Bur., 1317, informations Mere sustained against justice3 
for refusing to license pamons because they would uot rote in an e l ec t io~~  
as the justices wished, lint 111erely for refnsii~p the license. which was in 
their sound discretion, but for the rn~jlist and oppreq,ive alnwe of their 
discretion in refusing for that reason. 

So it is clear, as it seems to us, that tlit~ juitice. h a w  ilot, by the just 
construction of the law, the arbitrary pox\ er of suppressing 1111 places 
for the retailiug of spirituous liquors. 

On the other haild, we hold tliat they are 11ot so elltirely without dis- 
cretion as to be bound to licei~se every applicai~t, though lie be qualified. 
It is  true, there is no express grant of discretion, eo n o m i n ~ ,  in section 7, 
Rev. Statutes, nor is it to be found in the acts of 1825 and 1828, which 
are combined in  that  section. But the very requiring a license, 
and the presence of so many magistrates at the granting of it, (328) 
imports a duty of judging whether the supply of retailers is  ade- 



quatc. tci r l i t .  ac .c*o i~~~i~c~t iu t io l~  of tlit. 1111blic.. S I , ~ ,  ilrtl(.c.d, u t )o~i  tlic. arbi- 
t ra ry  l)ril~r.il~lc. t11at t l ~ t .  I J ( Y ) ~ ) ~ ( .  ought llot to lit. allon-o:\ ;illy, b11t u l~o i i  tile 
I ) r i ~ ~ c i l ~ l ~  of t l~ t .  lcpi?lati\-(2 ~)olic.y, that  they ?11;111 I I ~ I - t .  r hmr  awolliulu- 
c la t io~~a  x c c o r d i ~ ~ g  t o  t11(& i l ( ~ i ~ i ; i ~ ~ i l  the ,jl~>tictaj rc~iilly l )c~l i (~v(~ will lw 111ad(. 
11y those of tlic l)e>opl(. \vl~o rel,air to n l ~ ( ' l i  ~ ~ ~ I I C ( Y  "fol. t h i r  rt'lid," 21s tlit. 
statute of Edn-ilrd c.sl)res.-es it .  So. too, tl1c~1~8 arc. ; i t u : ~ t i o l ~ ~  ill ~rllicli  
it \ r o ~ ~ l d  b(. so ~ ~ ~ ~ . - r > c l ~ i l y  that  a til)plilig l i o ~ ~ s e  zl~onltl  he .et 111) that  all 
1 1 1 ~ 1 1  ~ r o u l d  bc~ sliocked at  o~le'ii b ~ i l ~ g  lice~lisc~d t l i r re:  a>,  litc~r;tlly, a t  a 
cliurc.11 door or st.l~oollionse, or,  c,vel~, so 1 l t . 2 ~ ~  ii courtlrouse as to iur.olii. 
I I I O ~ C  t l ~ e  court iu  tlic c1i~l)atc.h of b u s i l ~ e . ~ ~ .  llwidcs t l ~ o w  cousiderations, 
n.11ich t r l ~ d  to slion- tliat ill solue c*ascss tllere Ilnlst I:e a rea.;vuable dis- 
c , ~ e t i o ~ ~  lodged ill t h t ~  jus t ice !  tile i l ~ c o q j o r a t i l ~ g  tlic~ acts of IS25 alld 
l h 2 S  with that  of l i n x ,  ill tlir I-'rc,viscd Statute.;, 1111tlc1. the g r i ~ e r a l  title 
of . ' A \ ~ ~  act f o r  regulntiilg o ~ d i i l a r i w , "  ant1 the difi'c.l.t.~~t 1)arts of the act 
i u  relati011 to the two sut)jwts of ordi i~nrics  and retailillg hr iug so r o i ~ ~ -  
pletely p 1 . i  t t ~ u f f , r i : / ,  ( Y I I I I ] ) ~ ~ . ~  us, ul jo~i  every l ) r i ~ ~ r i l j l e  of c o u s t r u c t i o ~ ~ ,  
to ca r ry  forward tlitl disc.rctiol~ expressly give11 ill w f e r e ~ w e  to ordilmries 
a u d  al)ljly it  to rrtailil lg likeniss. W h y  slionlcl there he discret ioi~ ill 
one case a n d  11ot ill tlit, other! I l l i~~ios.al i ty  of tlie al,l)lica~it is  equally a 
positire bar  ill either case,. Tliell, to \\-liar is the discretiou directed ill 
reslject to ordinaric~.:! Thr're a r c  but t\vo t l l i ~ ~ g s  upoli which it call be 
exercised. T h q -  ctrr the place wllerc tlie oldillwry is  situatc and  the de- 
i ~ i a ~ i d  alrd l i e d  for  it  tl~rxre. A\ l ike d i scwt io~l  i:: rcqniaite as  to  lieellsing 
a retailer; for, in reality, t l ~ r  ~ u i s c l ~ i e f  p r i l~c ipa l ly  t o  bc. apprel~ended 
fro111 l i w ~ ~ s i l l g  2111 o r d i ~ ~ a r y  arises fro111 tlie re ta i l i l~g  a t  it. Besides, 
there Iliay he already a snff ic~in~t  i i u ~ u h c r  liceused for  the occasion of 
those wlio resort to suc.11 ~jlares. TYe, tlic~cforca, tliillk the justices l l a \ r ~  
a reaso~iahle discrct ioi~ to dellJ- u lirelrse up011 those gmnl~t l s ,  a s  \re11 a:: 
f o r  the ur~fitliess of the 1)ersoli. 

But  we c a t ~ ~ i o t  aKir111 t l ~ s  j u d g ~ ~ i r ~ i t ,  a l t l io i~g l~  kill ohjec$oli to the for111 
of ~ j roceed i l~g  n.as \vaivtd ill the S u l ) e r i o ~  ('onrt, a l ~ d  the justices 

( 3 2 9 )  I J U ~  their casp ul)on the s i u ~ p l e  poiut of their  po\rer he i i~g  ahso- 
lute. B u t  the c o ~ ~ , w i i t  of I~:II&< vanslot c ~ ) l i f ~ r  a jurisdiction 011 

the court to 1)roreed ill a ilia1111er f o r b i d d e ~ ~  by tlir I a n ,  lllorc t l i a i ~  to 
decide the matter  of right e o ~ i t r a r y  to law. S o w ,  a I I I ~ I L ~ R ~ I I U S  lips o111y 
f o r  one n-110 11as a specific legal right,  and is witliout ally other specific 
reiiledy. 1 C'hitt. (h111. I'r., 790;  S. 1. .  .I~lstic.i.s. 24 S. ('., -130. If in 
this case the slicriff \rert? to refuse to give a liewise af ter  the court had 
made all order  fo r  i t ,  the redress n-odd be by ~ i ~ a n d a u l u s  a s  the specific 
remedy, as  well as  by  action for  damages;  f o r  the p a r t y  has  a positive 
right to i t  fro111 the sheriff. B u t  mlie~i we decide tha t  the justices h a r e  
:I discretioil, under e i r c u l ~ ~ s t a ~ i c e s ,  to refuse 21 l icr i~se to the relator,  al- 
though he be a fit llersoli, we, ill effect, decide tliat he cwi~not h a r e  a mall- 



t la~nus;  for it ih the I I : I ~ I I W  of ;I di.srretio~~ ill cert:iill ~ C T S O ~ I S  that t he '  
are to judge for t h e ~ ~ ~ s c ~ l v c ~ s ;  and, therefore, I I O  11on'ei. call require thelu 
to decide in a partirnlar 71 it?, or review their dwiqio~l by way of appeal, 
or by any proceeding in thc, 11aturc of an i1ppei11, since the judgweut of 
the justices would ]lot,  the^^, be their own, but that of tlic court under 
whose mandate tl~c,y girt> it. T h c ~ - e f o r ~ ,  ill Kr.1 P. 170ior,c/ the Court wonld 
uot act on a rulc o~r  the, juqticeq to il~oxv c:lusc "why they shonld ]lot grant 
the license," but the rnlt, W:IS to s11o~v cause "w11y all i n f o r i ~ ~ a t i o ~ ~  qhonld 
 rot be granted agaii~qt t11cn1 for r ~ f l i q i ~ ~ g  t l ~ v  li(w~se." I t  has beell 
already noticed that ill the rase of S(r lX~l t1  it \v:~s held that I I O  :rppcal 
lies from tlic order of justices ~ u ~ d e r  the statute of Edward. F o r  th r  
sallie reasoll it  was held fiilcs' c n w ,  2 Str.,  SS1, that a u~audalnus 
to juqtices to grant a license for all ale honsc wodd  not lit,, thr~ Court 
~ a y i n g  that there Ilel n. 1.i as all i~rstnlrce of unch ;I ~ n a ~ ~ t l a ~ ~ ~ i ~ s ,  for it n as 
within the discreti011 of the justices. 1 1 1  R P  t r .  .\.ottinyhut~i. Say., 21'7, 
it  was refuwd, thongh ill the sanltJ case I h r . .  561, alr i n f o r n ~ a t i o ~ ~  was 
granted for the gross abusr of the d iscre t io~~.  A \ ~ ~ t l  I I I ~ I Y ~  rccr~i~tly, in 
Rex I > .  F n ~ m i t r y d o n ,  4 Dowl. and R., 73.5, a11d Rc.i 1.. Btcri.ry, 5 h w l .  :nld 
R., 308, although the refusal of the l i c c ~ ~ s e  from a mistake of 
the justires as to their jurisdication, R mandamus to rehear the 
application waq refiiscd. (330) 

Yet it is not to 1)e supposed that there is 110 redress ill such a. 
rase. What redress the party may 1i:lre by actiol~ in a caw of gross 
~nal ice  towards him, as snggestrd by Lo td  Jlrrnsfirltl, it  is ~ ~ o t  our 
province how to determine. This iq not a proceeding of that sort, and it 
is r e ry  clear that  these gent le~nm were actuated by no ill-will towards the 
relator personally. But the occasiou is a fit o11t. to say that there is 110 

doubt the justices ~vould be an~enable to the law c/- ir t t inal i tu ,  by indict- 
meut, for obstinately persisting i ~ r  refusilrg to lictwsc auy persol1 what- 
ever. after being i ~ l f o r n ~ r d  of their ~nistake of the law hitherto. as also f o ~  - 
a. refusal to license a ~ ~ r t i c u l a r  pcrsou fro111 corrul)tiou, or  with a view 
to oppress him fiv111 s1)ite. TIIC casv  hiive already bee11 adverted to oil 
this point. Rr.1 1 % .  S o t t i r ~ q h a m ,  Rr.1 1.. J 7 0 ~ i ~ l c / .  Rr1.1. 1%. M'illiurrcs nlid 
Rex 1.. Dccris. The diqtinctio~i bet wee^^ tllc d i f f c re~~ t  i~~e thods  of pro- 
ceeding is p . f e c t l y  i~~te l l ig ib l (~ .  Thc, ~ n a ~ ~ d a ~ ~ ~ n s  will not lip, hccmise hy 
law the justices, wit11 loci11 k~lowledgc~, are to jntlgr for t h c ~ ~ ~ s e l w s ,  a11t1 
the judges of a I~igller mur t  R ~ P  uot to dictate, to theur. Rut the indict- 
nlent will lic, be ran~c~ ,  i ~ l t l ~ o n g l ~  the law itllo~i s the justices to jndgcs f o ~  
themselreq, it reqni rv  a11 hnnc.st j u t l g ~ ~ ~ e ~ ~ t ,  i l l  $ ~ t h o ~ ( l i n u f i o ~ i  to t h t ~  la tr ,  
and puuish(,q il di4io11t*t o ~ w ,  t h t  ii. OI I (>  give11 ill oppositio~l to t11s 
k ~ ~ o r n n  law. If it be <aid t l i r ~ c  gt211tlcr11r~11 1 ~ 1 1 y  ltr'lir~rr t l~n t  tl1~1t3 onglrt 
to be I I O  spirituoni liquoi.\ rt>tail(d, the, 1 ~ 1 1 1  ii  t11:lt t l l r . ~  itrc 11ot t o  bc 
C~~ide r l  i l l  their (1ec.i.io11 Ir1.r- t l l r i~.  ~ \ \ I I  lwlic4' O I I  t11;lt poi~rt. 11nt ththy ;IIY' to 



found their judgnleut OIL nha t  they believe the Legislature intends on 
i t ;  in other words, they arcx to act on nha t  t l ~ e y  believe the law to be, 
aud not what they think it ot~pllt to be. It is  a ~ . r i n ~ i u a l  perversion of 
p o n w  to u ~ e  it for a pnrpo5e for 1thlc11 the LegiJwture did not coufer it 
and n ith thc I ien of defeating tllcl end the Legi4ature had in  iutrusting 
thc lioner to tl~eni. I n  fil~c, ill thi* mqe, it nould m~louut to an attempt 
by a few in t l i~  i(lna1. to .ct 1111 tlieil nil1 agaiilst the gcwcral m ~ t i m e l l t ~  
a r ~ d  11:rbit- of ~ l i ~ ~ ~ ~ k i ~ i d  ; I I I ~  tire legi*luti~ c ,~uthori ty of the county). 

Tllrrt, ,Ire other raw, of cl i-cret io~lal~ prier which stand on tlw 
(331) i a i w  lrpal rca.oli, v i th  tl~iq, about n l ~ i c h  there nould Le 110 

difference of opinion as to the question of criir~iliality or n~ode  
of r e d ~ w i .  For  rxalnple, before the act of 1h13 the nliolc subject of 
roads ~ e s t e d  ill the cliscvtion of the county courts; and no appeal lay 
from their decisioi~. 11nri 1;ins v .  Iitrndolph, 5 S. C., 118. The subject 
was placed exclusively 111 their discretion, hecause the Legislature deemed 
them the most competent judges n h a t  roads Jvere ~ ~ s e f u l  and could be 
opened and kept in repalr by the streugth of the county, and supposed, 
a i  a matter of course, that they would h a w  the necessary roads laid out 
and kept up. Sow,  suppose the justices J\ere, upoil some notion of their 
o~r.11, to reso11 e that they nould discontinue all existing roads, and would 
not e5tal)lish any otherq, would it not be plain tllnt ~i-us not a sound 
cxserciqe of the legal di,cretion-not an holiest jndgulent, but was really 
,ettiilg up  arbitrary discretion of their own in contradiction to the l aw?  
Tt nould Iw a willfullg I\ roug exercise of their discretion, nhich,  legally 
speaking, arllouiitr to ma1ic.e arid corruption ill a public officer, and is, 
therefore, pu~~iqhable  by il~dictment. The preberlt is a similar case, for 
although tippling liouse< are far  less useful tllan roads, yet the Legis- 
l u t u ~ ~  zrltc~~tls that one shall no lnore be entirely suppressed than the 
other, and that thaw ritlzens 1111ose limited mealis do not enable them to 
1)"~- ~ 1 ) i r i t u o u ~  liquors except by the sinall measure, or who do not choose 
to purcl~ase it but as the!- u-e it, may have tlir opportunity of thus buying 
a t  couvel~ient w i w l i ~  a l ~ d  1)lacr.. 

The above ohservatioll- are ilot ulade 111 rcfcrence to ally experted 
action of the g c n t l e ~ l ~ e l ~  lion before the Court. for it i t  oLvious their coil- 
duct arose fro111 the 'oclief that they were actiug according to lam, and 
from no actual corruptiol~. Bnt  t h y  nil1 I I ~ W  know that they inistook 
the lan-; and if rnagiztratc-, fully inforn~ed t l ~ t  t h e -  have a discreti011 to 
regulate a branch of the public police, sl~ould p e n  er-elg a h u e  their dis- 
cretion by 0 b ~ t i l l ~ t ~ 1 )  I Y W ~ T  ill# not to e1erci.e it at all, or hy exercising 

it in a way ~)l~l*l)o-clg to defeat the lepis la t i~e  intentio~i, or  to 
( :K2)  opl)ress 'ln i i l d i~  idual, wc.11 an intei~tional, and, therefore, corrupt 

~ io l a t ion  of d n t ~  .r11d l'rn I I I U - ~  he al~.nmwl for 011 i~~dic t incnt .  
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B u t  because this is ~ l o t  a c a w  for  a n i u i i d u ~ ~ t u s ,  the judgnieut of thc: 
Superior  Cour t  inust be revcwed, a11d the ~ n o t i o ~ r  of the relator fo r  a per- 
emptory mandtrrn7rx rrfused, with cmts. 

PER CLIRIAM. Reversed. 

C i f e d :  S. 1 % .  Moorr,  46 S.  C., 280;  ;11uller t i .  C'orrtrx, 89 N. C., 177; 
.llathis r .  ('ottt7s. 122 S. ('., 410; 1:attccs 1 % .  C'oi)lrs., 135 N .  C., 33, 35; 
Edgerton I?. Kirby,  156 N. C., 351;  Key c .  Road of Education, 170 
X. C. ,  323. 

(333)  
B E N J A M I N  WADDY v. WILLIAM JOHNSOEL'.* 

1. None but a person whose land is overflowed by a millpond can have the 
remedy to recover damages by petition for the injury sustained by the 
erection of the mjll, a s  provided by our statute concernnig mills. Rev. 
Stat., ch. 74, sec. 9 et seq. 

2 .  When the land is so overflowed the owner may recover full con~pensation 
for all the injury he has sustained thereby, whether it  be more or less 
direct, whether it  affect his dominion in the land by taking away i ts  
use or impair the value of that dominion by rendering the land unfit 
or less fit for a place of residence, or whether the injury. reaching 
beyond its immediate mischief, extends also to the person or the 
personal property of the petitioner. 

.\PPEAI. fro111 WAILRES, Spring Term, 1843; J l a ~ r l , y ,  ,J .  
T h i s  mas a petition by  the plaintiff to  recover dalnages f o r  ill jury to  

the petitioner's l and  and  tlic health of his  fanlily, ocmsioncd by  the erec- 
tion of a mill  by t h e  defendant. 

T h e  petition sets fo r th  tha t  the petitioner i s  the owner i n  fee si~nplta 
of a t rac t  of l and  lying on the  west prong o r  fork of L p c h e ' s  Creek, on 
which h e  is, a n d  f o r  several 'cars before tlie filing of the petition h a <  
been, residing with his fallli ly; tha t  the defendant has  erected a public, 
gristmill  and  d a m  on the qaid west fork or  prong of Lynche's Creek. 
I)plow the  land of t h e  petitioner, "wherebp the  materq of the said west 
fork o r  p rong  of said c v c k  have b w n  throw11 hack up011 a p a r t  
of the  said l and  of tlie pctitioricr, and,  by drowii i i~g the same, mater ial ly  
diminish thc  value tllercof, and, fur ther ,  that  tlie s tagnant  water  i n  the  
p011d m a d e  by t h e  ercvtioi~ of the said mill  and d a ~ n  ha4 mater ial ly  and 
very injur iously affected the health of tlie petitioner's family, b y  reason 
of t h e  miasma and  other  110xious exlialationr arising from the said 

*This opinion was delivered a t  June Term, 1843, but the papers did not 
reach the reporter's hands until the present term. 



. s o x ,  J .  I t  is 1lor very clear, 11l)o11 the al lc~gat ioi~ ill tllc~ 1)~titloir.  
1r.lic~lic.1- tlw coilrl)laint tl~creili  set for th of ill jury to the health of tllc 
~ ) e t i t i o ~ ~ e r ' s  falllily hecauw of the miasnia and other  ~ ~ o x i o u s  e x l i a l a t i o i ~ ~  
ax, i~i l ip  fr.oni the htilffllilllt ~ v i ~ t e r  of rhe dcfelidant'!: pond is n s u b s t s ~ i t i ~ - c  
t1kti11c.t ,q~,crcwtirr~i, i l~de l~ t~ l rdcn t  of tlie colnplai i~t  tha t  the petitioner's 
l a ~ ~ d  11ar 11ew ovrl-flo\vctl by the \raters of t11r t l e f e i ~ d a ~ ~ t ' s  p o l ~ d ,  o r  is 
1)rought f o r n a r d  as  :I f n r t l ~ c r  alld ii~cGdeiital i l l jury cor i~ecpe~i t  upoil the 
~ v r o r ~ g  of ovc~~,flon-il~p the  ~)etitioiier 's lalid. If we were hound tn 

iy+ril it i l l  the Ia t t r r  p o i i ~ t  of vicn,  n.c should 1x1 obliged T O  

(3:i.i) hold t 1 1 ~  i ~ i a t ~ u r t i o l ~  of hi.; ITollor I icwi~r  set for th rlblaoilcous; for  
zillqmiiig tlic pt i t iol ier ' s  laiid not 07-erflo~red h- tlie defeiidant'. 

po11!1 the n l~o l lp  c o i ~ ~ l ) l a i i ~ e d  of did not exist. Rrirlgi~~c. I.. 1 ' 1 1 r ~ ~ 1 1 ,  23 9. ('., 
2 .  Blit the l w t i r i o ~ ~  IllaJ- br u~~dr l . s tood  ;is cliargilip two \~ro l igs  dis- 
tilltat f ' r o n ~  carh other. n.hereof oile ~ n i p l ~ t  csist a ~ l t l  11ot the other, riz. ,  
that  the. t i e f r i i d i ~ ~ ~ t ' s  (I:IIII t l i l ~ v  hark tile \vatel' of 11ic 1jo11d u l ) o i ~  tlie peti- 
t i o ~ ~ e r ' s  1a11d. i111i1, :11~o, that  t l ~ ( '  f t a g ~ i a ~ ~ t  wt~ te r  of the  d r f m d a ~ ~ t ' s  poiid 
I i i i  I I I T  of t i  t i t i i  : i y  I f  tlir I)etilii~rl 



call be thus i ~ ~ t c r ~ , r e t c d ,  tlw i ~ l s t r u c t i o ~ ~  c ~ ~ ~ l ~ p l a i ~ r t d  of bring5 dircctlv 
before ns a qnes t io~~ ,  whicl~ we feel to be 11ot free froni difficulty, which 
has  more than ollce been the subject of confererlce amongst us, and on 
which we h a w  heretofore sedulourly abstained from prououncing. because 
heretofore it l i a ~  not h c ~ ~  11ec~ssary to pronmi11cr R I I ~  au tho r i t a t i~e  
opinion. 

Chapter 74, Tier. Statutes. "o11 mills and millers." puts together in n 
colidmsed for111 all the enactnle~lts contained in the acts of 1809, ch. 773; 
1813, ch. 863, and of 1833, cli. 6. TI I  describing the "perso~r~' authorized 
and directed to prosecute his co~i~plaii l t  in the manner hereill prescribed, 
the language of the Legi~lature is w r y  broad. ".211y person ~ h o  may 
ronceive himself injured by the erection of any public gristmill, or mill 
for domestic 111a11nfaytnres or other useful purposes, and be desirous of 
recorering damages f r o n ~  the owrer or proprietor of ally such inill, shall 
apply bv petitiou to the court of pleas and quarter sessions of the  count.^ 
in which the laud to whirh the damage is done is situate, setting forth in 
what respects he is i~ l jnred  b , ~  the erection of said ndl ."  Tt call scarcely 
I J ~  questioned, hon-eyer, notwithstal ldin the geuerality of this descrip- 
tion, that  it  does not e ~ l ~ b r a c e  every person who may sustain a11 i ~ ~ j u r r  by 
the erection of a ~ni l l .  The p c t i t i o ~ ~  ~ l ~ u s t  be brought in the court of the 
cour~tv wl~erc i~l  i i  situate "the land to which the dalllagc is  done." The 
oomplaint ,  therefore, and the only complaint to be  dressed by the 
special 111ode of I)roceedirrg pointed out ill the statute is a co~nplaint 
by the owner of the land of damage done thereto by the erection 
of n mill. Tn all other cacrs of in jury  to individuals from the (836) 
crection of mills the statute is silent; and whenever such injuries 
exist the ren~edy therefor ~ u s t  be pursued as it lrlight be p ~ ~ r s n e d  Iwforc 
the Legislature interferrd with the subject. 

Considering this inter1,rctation of the statute 90 far  nndonbtedlp 
correct, we proceed to i~rqnire what, withill the ~llc,anir~g of the Ttgis- 
lature, is the c a v  of "damages done to the land" by the erection of a 
111il1. Ts it the case of darnage doile to the la~rt l  by the o~erflowing 
thereof with thr  water of a u ~ i l l l ) o ~ ~ d ,  or does it ~1111)race also every cnse 
of in jury  to the proprietor of l a d  by reason of t h t  proxin~ity of snch 
mill? There are many reasons which ind~~ccl  the ulajority of the Court 
to hold that the statute applies, and the statutory re~llctly is given, o n l y  
in the case first mentioned. 

Such appears to us the fa i r  inference from the ordinary se11se of the 
vords, "damage done to the land." Tn technical la~lgxage. the injury 
t o  t h p  / ^ ) 7 0 p ~ i ~ t 0 1 .  resulting froill throwing upon his lalld tht. water fro111 
another's pond i<  but illdircct consequential. n u t  as f h r ,  l a n d  ic 
i~~ i~ i i ed ia t e lp  illjnrttl 1,- the water thus thrown upon it,  wch injury iq 
I-erJ 1xoperly t e ~ l l l ( ~ 1  ~ R I I I : I ~ ( ~  ( T O I I P  to  f h r  1o11tl i tv l f .  Whercnq, t l ~ t  Illis- 



c.l~ievous conscquellces that may rezult to the lic'altll, col~ifol*t, or con- 
~ e ~ ~ i e i l c e  of tlie citizen by reason of t l ~ e  Ilearile-, of a l~li l l  to his place 
of residence, althougli because of such conqequrncei the ~ a l u e  of the 
laud as a place of residence liiay be impaired, are, a+\uredly, not aptly 
or usually described a, "damage done to the lalid." The peculiar pro- 
visions a. to the nlode of trial directed by the statute seen1 to strengthen 
this rien- of the q ~ e s t i o ~ ~ .  I t  i~ xilade tlic duty of the court to order a 
jury to be ~u in~noned  to meet on the premises, who sliall ~ i e w  and 
examine the premises, and hear all the evidence n.11ich may he produced 
on both sides, arid then iilake up their rerdict a<  to the qultl which thc 
petitioi~er iq to rccciw as all annual conlpensatio~r for the damage he 
qustains by reason of the erection of the mill co~ i lp l a in~d  of. 111 ever. 

illstance of a complaint urtdcr tllii statute there tt71cst be a jury 
(l337) suninioiled to meet upon the preini\es; this jury 11~1 i s t  view and 

examine the premi\es; and the rerdict of this jury, rendered up011 
>uch riew and exaunination aiid the testimony of the vitnesses brought 
hefore them by the parties, is couclusire in the county court. Where the 
\I roag complained of is tlie drowni~lg of the petitioiier's land, the pro- 
1)riety of a jury to v i e r  and exal~iine the place damaged is obvious. 
They see the wrong done, and eliamirle into it9 nature and ~ x t e n t ,  and 
l~othing is more certaiii than that ~c apprelieiid more strongly and 
clearly ~vha t  is subjected to our senses that1 that which is comriiunicated 
by others as having beell learned tlirough the iliediuin of their senses. 
But when iio 73isihle wroilg has been committed, a jury to "view alld 
esainine the prcinises" ib an incongruous and a ne~dlesslp troubleson~c 
and expenqiue proceedii~g. I t  is  t rue that the jury is also to hear the 
~ritnesses ivhich the parties may bring before them. This, in e v e r y  case, 
i.; a necessary prmisioii. It  nay be needed to slion. the boundary of the 
petitioner's land, or  the I-due of the tirnl~er destroyed, or many other 
facts not obvious OII  the viex-, and yet very iml)or t i~ i~t  to be a150 COIL- 
qidered ill deterniinirig the rerdict. But, above all, it iy essential in 
enabling the jury to estimate the incidental damage. d i i c h  the l~etitioner 
~us t a i a s  as consequelit or likely to follow upon the wrong done; for n c  
regard it as settled that when t h e  case m a d e  is one fit for the d e t e r ~ ~ ~ i n a -  
tion of the special tribunal coiistituted by the qtatnte, that  tribunal is to 
determilie the wliole es te i~t  of the petitio,re~-'s injury in the case so made. 
I t  is their duty, in tlie language of the statate, "to inquire ~vhetlier t h f  
p t i t i o n e i .  has sustained a n y  dariiape by reason of the erection of tllc 
~nill," aiid, if he has, "to make up their verdict a; to the wiii which the 
pctitiol~er i i  to I e ce i~  e a5 a11 an~ iua l  c o t i l p r ~ ~  t a t l o u  for tllc damage h~ 
sustains by reason of the erection of the lilill compla i~~ed  of." I f  the peti- 
tioner's land is ovcrfloned 1,- the r a t e r  thrown upon it by reason of the 
defenclaiit'~ mill, lie i, wititled a ~ i d  obl igd  to  .rrk hi, ronipel~sation ill 
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the manner directed by the statute. And when he does seek i t  
before a tribunal competent to av ard it,  that  tribunal is bound to (338)  
pire a full conipe~~sation for all the injury he has sustained 
t h e w h y ,  whether it be more or less direct; ~ ~ h e t l i e r  it affect his domiuiol~ 
ill the land b~ taking a v a y  its use. or impair tlie ralue of that dominiou 
by rendering the land unfit or less fit for a place of residence, or 
vhether the injury. reaching beyond its immediate mischiefs, extends 
also to the person or the personal property of the petitioner. 

I t  will be qeen, too, on examining the statute, that i t  is prorided that 
the verdict rendered by the jury of view shall be binding between the 
parties for the tcrlil of fire years, imless the dalnages be increased by 
iaising the wnter,i. or otherwise "if said wdls are  kep t  up." Now these 
last words are not to be understood in a strictly literal serise, for, assur- 
edly, the legiqlatirc  rill is not to put dovm liiills which do 110 duttzngr. 
I t  is not the keeping up of a mill as suclz  hereof the petitioner com- 
plains and for nhicli lie i. entitled to co~iipellsatio~l. but the keeping up of 
a niill which does darnape to his land-or, a t  all events, does damage to 
liiln. I t  is  the keeping up of the ~ c u t e e  of the polid or stream on whicl~ 
the liiill is  erected whicli doe? all this damage. This provision, therefore. 
clearly indicates that in the colitemplation of the Legislature there waq 
a certain height of water whicli might be kept up x i t l~ou t  causing the 
damage, for  whicli tlie a m u a l  sum stated in tlie verdict was given as n 
coii~l~ensation-a11d tliirt nhenerer the water was pernlanently reduced 
below this height the collection of illore money thereafter by reason of 
the rerdict ought to ceaqe. Tu the interpretation of tlie statute which 
we adopt there i.: a practical and easy standard by rh i ch  to ascertail~ 
whether the water be above or below thiq legal height the molnent tlie 
alleged reduction is made, that is to say, has or has not the water bee11 so 
brought d o x y  as 110 longer to overflon- in1  part of tlie 1)etitioner's land ! 
But if we RLlppOW the statute embraces the case where 110 1a11d of tlicl 
petitioner has beell orerflowed. but his health or that of his family has 
been affected, hecan.r of tlic nearness of the defendw~it'i l ~ o l ~ d ,  it is iul- 
possible to ascertain, n pt'iort, how low the water of the pond must 
he reduced, and how fa r  the. pond i t s ~ l f  renioved, before the (330)  
damage for ~ h i c h  the alniual compe~lsation iq gireu ceases. Uutil 
there shall hxx-e been some definite inforinatiol~ collected by experiel~c~c~, 
the ascertaimuent of this matter must be p w l y  conjcctr~ral. 

Xor  do we deem it irrelerent, iri the prosecution of this inquiry, to 
~ ~ o t i c e  that  in the act of 1513, ch. 663, wherein the Legislature extendcd 
to persoils injured by tlitx erection of mills for manufacturing or otllcr 
purposes the bellefit of rlie cwactments in tlle first act of 1809, ch. 7 7 3 ,  in 
behalf of those injured by public mills, the language nqed hens explicitlr 
r h a t  they sul~poqc to be tht. ~ ( ( s P  P I I ~ ~ ,  irc 0 / 7  / I ,  t110 ot.iqitro1 uct.  Thnt 



lallpliage is, "That tlie onuery of l a i i d ~  ~ r h i c l i   hall he o r ~ i f l o ~ i  i~rl 1)r re:r- 
zoll of t h r  erection of inills f o r  domestic ~ i ~ a r i u f a c t u r e \  o r  other n s e f d  
p r p o s e \  shall haxe the surne r ~ w ~ d y  a g a i n ~ t  the 3)er3011 erecting buch 
~ l~ i l l , i ,  o r  the owuers thereof. as i r  give11 by thc said act apaiii<t t h r  per-' 
-on or  persms  e r e r t i l ~ g  gr i s tm~l l s ,  or the  ol\ riers thereof." 

I t  is coilceded on all  halldi that  if the  c a w  of overf loni i~p lalid bv rea- 
W I I  of the erect ioi~ of a iiii11 \ \ a $  I I O ~  t h e  ouly oil? iii tcl~ded by the Legis- 
la ture to he pro\  ided f o r  111 the peculiar r e u ~ e d y  give11 by tlic btatute, i t  
\ \ a s  the  one prcnctpal l~ j  nit11i11 their  co~lter~iplatioii .  Sui ts  Mere coiiiinon 
betnee11 the owner\ of a d j o ~ i i ~ i l g  l a ~ l d ?  aud the 1)roprietors of 111ill5 bv- 
causc of the land3 of t h r ~  f o r ~ r ~ e r  b e i i ~ g  tlronlied by the ~ ~ i i I l ~ ) o ~ i C l ~  of :lit' 
latter.  F o r  the ~ l iph teb t  as nel l  a i  the  111oit se r io i~ i  i n j u r v  of thi* kllld 
the. r e n l e d ~  n as the qalile. ail act1011 on the  case repeated t1i11e a t te r  t i i i~e  
~ n ~ t i l  the  iiuisallce \\ere put  don11 o r  oile o r  the othei of the 1)arties rulued 
111 the controversy. I t  u a s  ul~qnest ionably because of the ~ ~ ~ i r c l i i e f b ,  
1 w 1  or  suppoqed, nh ich  \rere disclosed by suits of this dcrription that  
the Leglslaturc~ iiiterfered by pro\  idiiig a new remedv wk1ic.k it n a .  thelr 
\ \ i l l  should b r  pursued illstead of the fo rmer  o ~ ~ r .  S o v  , rilieli n e  take 
into consideratioll the fac t  that  110 suit,  as  f a r  a s  our  knovledge or  
i~ l forn~a t io i l  extends, had ever bee11 brought ill this  S ta tc  to recoxer 
damage because of i n j u r y  f rom the erection of a lnill except nl iere  there 

h a d  been a n  orerflowing of tlie plaintiff's land, or  some pat.t t h e ~ e -  
(340) o f ,  this furnishes a s t roup reason, i n  addition to thobe already 

mentioried. to  coinpel the  col~rict ioi i  that  no other case t h a i ~  oncl 
of a damage to land so occasioiied was in  the couteinplation of the 
Legislatnre, o r  call be corlstnied bv us t o  be xi~ithin the purvien ot their 
twactments. 

It i s  the opinioii of the  ( 'ourt tha t  there is error  ill the ill-tructio~i 
9 1 ~  ell. 

PER ( ' I  RI t 11. S e n  trial.  

- l t  the sessioli of the General  Assembly of 1114-5 the HOSOR IBTL 

FREI)ERICG S A S H .  of Hillsboro, n h o  h a d  been previously appoi i~ ted  to  
that  office by the  G o ~ e r r i o r  and Council, n a .  elected a J r n c T ~  of the 
Sul)reine ('onrt, ill t h c  l)lace of the T ~ O S O R \ H I ~  ~ ~ - I T T . I ~ \ I  G\\Tos, 
decrased. 



CASES AT LAW 

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT ' 

NORTH CAROLINA  

JUNE TERM, 1845 

THOMAS WALTON. AUJLIAISTRATOH Ew.. v. JAMES ROBINSON'S 
AUMIYISTKAT~R, ETC., ET AC. 

1. An act or acknowledgment of one partner, after the dissolution of the part- 
nership, which prevents the operation of the statute of limitations as 
to that partner will also prevent its operation as to the other partners. 

2. Making a payment on a note repels the statute. It is  assuming the balance 
anew. 

,~PPE.\T, f ro~ i l  BTKKE; Spring Term, 1845 ; X d d y ,  J. 
This was an  action on a promissory note, given by the firm of J. 

liobirlsoil &i Go., which did business in Macon County, and was co~nposed 
of the defendant Siler and of James Robinson, the intestate of the other 
defeidai~ts.  I t  was gir-en to Walton, who was a n~erchalit in Charleston, 
in South Carolina, for goods sold to the firm, a ~ i d  fell due on 8 Septem- 
ber, 1837. The  action was colli~ileilced on 15 February, 1843, and thc 
pleas were the "general issue and the statute of limitations," and 
also, by Robi~ison's admi~~is t ra tors ,  "fully administered." The (342) 
partnership was dissolred in 1838. F o r  the purpose of taking the 
caw out of the statute of liniitations the plaintiff p r o d  by a witiiesr 
that lie, the witness, was in Charleston in the Spring of 1842, and that 
Walton showed him this note, and remarked that  i t  would be soon out 
of date, according to the lam of South Carolina, and that  something 
ought to be done with i t ;  and that, thereupon, the witness told hi111 
that  as the friend aud ~ieighbor of the makers he would make a paymellt 
on it,  and, accordingly, then paid $5 on i t ;  and in a few days thereafter 
the witness returned home and informed Robinson what had passed 
betmeell Walton and himself, and Robi~ison replied thereto: "It is  all 
right, and I will refund the money to The plaintiff also proved 
b , ~  the same witness that after the death of Robinson, and since the w i t  
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wab brought, in conversation about the debt and suit the defendant Siler 
wid "the debt ought to hare been paid long ago by Robinson, who ma< 
bound to pap i t ;  that at the dissolution of the partnership Robinson took 
the stock on hand and the debts due the concern, and continued the 
business, arid agreed to pay all outstanding demands against the firm: 
that it was a just debt, and ought to be paid by Robinson's estate, but 
that he did not think that he ought to pa? it." 

Upon this eridence the counsel for  the plaintiff prayed the court to 
instruct the jury that if they believed it they ought to find for the plaintiff 
against all the defendants, upon the statute of limitatio~ls. But tlie 
court refused the prayer, and instructed the jury to find for the defend- 
ant Sjler upon the plea of the statute of limitation.; and they did so 
accordingly. They further found the debt, hut that the other defendant<, 
Robinson's administrators, had fully administered. From the judgrne~it 
rendered thereon the plaintiff appealed to this Court. 

-1-0 counsel for pluintiff. 
Francis for d~fendants. 

RUFFIS, C. J. If the case against Siler depended upon his 
(343) ovn acknowledgineiit only, there iniglit be some hesitation in 

saying whether it was or was not sufficiently explicit as to his legal 
liability for the debt to repel the statute. The language is very strong 
as to the justice of the debt, and that  i t  ought ( t h ~ n )  to be paid. I t  is 
true, he added that i t  ought to be paid by Robinson, and tha t  "be did not 
think" that  he ought to pay;  which was, certainly, no distinct refusal, 
any more than no distinct promise to pay the debt, but rather the es- 
pression of an  opinion that  Robinson ought to p a -  it, because, between 
themselves, it  had been agreed that  Robinson should do so. But  upon a 
point of such consequerice the Court is not disposed to decide the case, 
if there can be any doubt on it,  when there is another point on ~ h i c h  
the decision must be for the planitiff. 

I t  xvas settled to be the law of this State, iu Xc1ntyl .e  1 % .  Olicer ,  
9 S. C., 209, that an act of ackno~rledgnleilt of one partner, after the 
dissolutiorl of the partnership; which prevents the operation of the 
statue of liniitations as to that partner will also prevent its operation 
as to the other partners. That  case only followed the doctrine of the 
English courts in H'hitcomb 1%. Tl'hitney, Doug., 6 5 2 ;  and it has been 
recognized as law in illany subsequent cases in this State as  well by tlie 
courts of other States. Il'illis c. Hill, 19 PIT. C., 231. Xotliing is 
plainer than that  making a payment on a note repels the statute. It 
is assuming the balance anew. That  was substantially done in hi$ 
recognition of the payment made by the witness expressly with the vie!\- 
of preventing the operation of an act of limitation. H e  went. furthcr, 
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by saying, after the r~ote aiid the whole transactiou ill Charleston had 
been inentioiled to hiui, "that a a s  all right." Surely that i s  p lena~y 
evidence froill which the jury might infer that the speaker meant to 
i~cknowledge not only that he gave the note, but that i t  was still a just 
debt, and that he was obliged and willing to pay it. Indeed, it was 
so felt and ztdmitted to be o ~ i  this trial; for the ~ e r d i c t  was not in favor 
of Robinson's ad~ninistrators, on the plea of the statute of linlitations, 
but against them. Now, according to M c I ~ z t y r e  o. Oliver and 
W h i t c o m b  v. W'hitney, if the case be taken out of the statute (344) 
as to one of the joint makers of the note by his acknowledgment, 
it is so as to the other; aud, c.o~~sequrntly, the rerdict being, by Robi~i- 
sou's acts and declaratioris, rightly rendered against him, it ought 
legally to be rendered gainst the other joint maker and partner. Upon 
the evidence gireii, the ~ e r d i c t  is legally inconsistel~t. Upon this ground 
we think there \$as error ill the instruc.tions to the jury. 

PER CI'KIAJI. New trial. 

D m  os I)JL\IISI,: OF J A M E S  R. LOVE b:-r .\I. .  v. ISAAC TVILBOURN E r  .\I.. 

1. A t  a sale for taxes on land made after 1 October of the year in which the 
taxes are payable, the sheriff has no authority to bid off the land in the 
name of the Governor. 

2. A plaintiff in ejectment may declare upon the same title against a s  many 
persons as  are in possession ot the land claimed, though their posses- 
sions may be several and distinct of different parcels of the land. 

3. The defendants in such a case may defend separately, each for the part in 
his own possession; or, if they defend jointly, each defendant may re- 
quire that the jury shall find him separately guilty as to that part 
of the premises in his separate possession and not guilty a s  to the 
other parts, so as  to confine the judgment, and also the action for mesncJ 
profits against each defendant, to the parcel possessed by him. 

 ah^^^^, fro111 B~NVOJIHE; Fall 'Perm, 1843 ; Dick, J.  
The facts of the case are stated in  the opinioi~ delivered by (345) 

the Chipf J~istice. 

Francis for. pluintift. 
-7. H. B ~ y c r n  for r l e f~~r t lu~c t .  

RUFFIN, Ct. J. This is ail ejectment. brought in 1840, for 100 
acres of land which the lessors of the plailrtiff claim under John 
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G r a y  I3lount by a coureyallce ill 1934. T h e  defendants c o ~ l t e ~ i d e d  that  
Blou~it 'a ti t le had bee11 before d i ~ e s t e d  bv sales fo r  taxes. A verdict 
was g i r e ~ i  fo r  the plaintiff,  subject to the op iu io~l  of the  court ou a case 
a g r e e d  and  011 i t  a judgl~ient  n a s  eutered f o r  tlle plaintiff pvo , f o ~ . w r ,  
a ~ ~ d  all appeal  allowed by c o ~ ~ s e l i t  to the  defeildants. 

T h e  case agreed is  vcry defectively stated, par t icular ly i n  setting forth, 
ill sel-era1 instances, the t es t in~onv  of' thc defendants' witnesses instead 
of the facts  tlierllsclves as l~roved  by tlieni. B u t  i t  is  not deemed Illate- 
r i a l  to w t  out the whole particularly, as  the opi~l iol l  of the Court  pro- 
ceeds upon the radical defect, ill the  alleged sales f o r  taxes, a s  appear-  
i ~ i g  i n  the case agreed, if take11 lilost  fa^ o r a b l -  fo r  the defendants. I t  
is suf ic ie~ l t ,  therefore, to state so I ~ ~ L I C ~ I  of the case ah is needful to the 
l u ~ d e r s t a i l d i ~ ~ g  of tlle j u d g ~ u e r ~ t  of the Court.  

F o r  tha t  pnrpose, the mater ial  par t s  a r e  as  follov 3 :  T h e  premise, 

itre par t  of a t ract  of l and  lying ill  Bu11co111be County, con ta i~ i ing  
320,640 acres, which n.a\ granted to Jo1111 G r a y  Blouut  011 29 Sore111- 
ber, 1796. B l o u ~ l t  liad other land i n  different tracts,  ill the  same 
r8ounty, a i ~ i o ~ l ~ t i ~ ~ g  ill the whole to 1,074,000 acres. 

011 I n  Septeltiber, 1797, the  h e r i f f  of Buncoinbe pu t  up  the  
(346)  nllolc q l~an t i t ?  of 1,074,000 acrrs  a t  olle ti111e for  ,ale fo r  the 

taxes c la~nled  to be due t h e r e o ~ ~  f o r  1792, and  Jol111 Strother ,  
11ei11g the highest bidder, beca~iie the purhazer of the  whole a t  a lej.: 
Y U I I I  t h a ~ ~  the  tax, and took w col i lqxl ice f rom tlle s h e r ~ f l .  0 1 1  26 
S o \ e l u l v r .  1900, the  sheriE of B u ~ l c o ~ l l b r ,  a f te r  dut, a d v e r t ~ s e ~ ~ i e ~ l t ,  
offcred the ,aid rontract c o ~ i t n i ~ r i ~ i g  320,640 acre\, fo r  the tax a j s e w d  
and  dnc, thercoii f o r  1799. S o  perboll offered to pay  the  tax  f o r  a 
c m a l l e ~  qumltit- t h a n  the  nhole,  alid the hmff struck off the same 
to the goreruor ,  a ~ l d  signed, sealed, alld dcl~r-ered w deed therefor i n  
O ~ W I I  court nt thc i i e ~ t  court of pleni a11d quar te r  \ejsions f o r  the 
c o u i ~ t y  af tcr  the  hale, and h a d  tlir  same rerorded 111 the clerk'h office, 
:111d. filed it  111 the office of tlw Secretary of Statt ,  ill A l p r ~ l ,  1801. 

Tlw ?aye agreed fur ther  s c ~ ,  fo r th  that  \vilbour.11, o ~ i c  of the  defrl~rl- 
ailti, lierer occnl~lcd, perbonally, an? part  of tllc I I I ~ ~ I I ~ ~ ~ Y .  but that  hi. 
n l fe  ( from 1iho111 Ile Iiltd separated) l i ~  ed on a par t  of the land i ~ q  21 

t r ~ i a ~ r t  of the other defendanrt, L u ~ ~ s f o r d ,  nl lo  n a ,  ill ])o.vsiloll of the 
other par t  of the prc~iiiwa. 

T h e  original ti t le of Blount is xilmittrd. slid. tliereforc the lessors of t l ~ r  
p l a i ~ ~ t i f f  d e r i ~  cd a good t ~ t l e  fro111 111111. 11111e\, ~t had bee11 previously dl- 
~ r s t e d  1))- the yalry fo r  tax+ The  pro1isio11- ot the statute5 up011 thr 
.ubject of such ,ales a d  the  1)riilcipleY of their  co~istruct ion h a r e  bee11 
often considrred, and  see111 to be 1vc.11 ~ ~ ~ r d e r ~ t o o d .  Alccord i~ lg  to the~l l ,  
there a r e  several objectious to thc,e sales apparelit  i n  tllc ca.c agreed 
nhipl l  a r e  fatal .  They nil1 Ire ro1i4dcred in t l i c i~*  older .  



Of that of Scpteiilher, 1797, it is to be re~uarked,  ill t1i.e first place, 
that  it was ulade for the tax of 1795. O I L  the tract of :120.640 acres, a d  
other tracts; and that 110 t a s  seeills to have bee11 due 011 this tract for 
that year. I f  so, the sal(1 of it was void. Jfurtirl  1 % .  I ,ucy,  3 S. C., 211. It 
was not granted uutil 29 Sovenlber, 1796, and there is notlli~ig to sliow 
that  it was entered before tliat year, and, therefore, the Court 
cannot assume it. Rut admitting that  i t  mas elitered in 1795, (347) u 

or before. i t  was not subject to tax;  for entries were first made 
liable for a tax by thc act of 1795, cli. 1, see. 6, which was passed 011 

9 December, a ~ l d  was, therefore, posterior to the period of listing or 
assessing land for tams for tliat year. 111  the next place, if the tax had 
been due. the mode of nlakine the sale vitiated it. Xot to advert to u 

the circuiiistance of set t i~ig ul) in one lot a ~ i ~ m i b e r  of distinct tracts - 
of land, containi~ig the enormous quantity of 1,071,000 acres, as ail act 
of fraud and oppression, the positive provisions of a statute coni- 
nlanded a different mode of sale. The sale n a s  O I I  18 Septe~nber, 1797, 
arid the act of Noveinber, 1796 (I ter .  Code, ch. 449, sec. 2)  forbid.: 
the sheriff from putting up for sale a t  one time for taxes more than 
one-tenth part of the land on which the tax was due, allowi~ig hi111 to 
proceed by tenths until the tax should be raised or all the land sold. 
The  policy of the prorisio~l and the interest of the citizen iu its ob- 
serrance are too obvious to need explanat io~~,  and f r o n ~  its nature bid- 
ders as well as the sheriff are to be affected hy thc consequellces of its 
riolation. since it cannot but be as well kiio\v11 to the former as the 
latter. . 4 c e ~ y  1 ' .  ROSP, 15 X. C., ,554. This disposes of the first salt. 

That  of Soveniber, 1800, stands oil I I O  fimwr fo1111dation. 8111)- 
posing ererything else regular, it  was 111adc too late. The Pourt  
gave the opinion in 4 / * p r y  I.. Rose that  under the act of 1798 the 
sheriff had no authority to use the iiaine of the Goven~or  as a biddt.1. 
for  the State unless a t  a sale made prior to the period at which the 
sheriff settled or ought to have settled for the pnblic revenue. After 
that  prrior the sale is niade exclusirely for the benefit of the sheriff, 
without any interest i ~ r  the State;  and, therefore, the State does not 
allow the sheriff to buy for her, but i t  is a t  his risk to find some other 
purchaser. NOY, by the act of 1787, ch. 12 ,  the slicriff was required 
to settle and pay the tax into the treasury on or before 1 0cto\,er in 
each year, or have judgli le~~t taken against hi111 for it3 a i n o ~ ~ n t .  For  
the purpose of enabling that officer to raise tlic taxes, he was a i~thor-  
ized by the act of 1796 to make sales after 1 h u p s t ,  and then, by 
the act of 1798 itself. to make them after 30 March in each (348) 
vear. Here  he omitted to sell before 1 October. 1800. and made 
his sale on 26 N o w ~ n b e r  of tliat year ;  ~ n d ,  c ~ n ~ e q ~ ~ e n t l y ,  he could not 
13urcha~e in the nanw of the G o ~ e r n o ~ .  



IS THE SUPREME C'OVli'l'. 

l ' l~t .  c.ounsel for the defendants coutcilded 111 arguuleut that their 
possessions were several and of distinct parcrl,, and that the plaintiff 
ought not to h a ~ e  judgirrent on this declaration, brcause it wpposea a 
joint ejectlnent and possession. But a single authorit.. .TatXvora 1 .  

l l n z ~ n ,  2 John,  439, is cited for the position, which is crrtainly ill 
opposition to the practice which has hitherto prerailed ill this State. 
The course here has been to declare upon the s a m  title againrr all 
the persons in possession, or  as many as the plaintiff chow. I t  i i  true, 
lie will not be coii~pelled to declare against them jointly \\here they 
h a l e  separate parts, as he  111ight thereby be soi~~etinleh delayed in the 
trial. P e t  it has bee11 thought commendable so to dec1a1.c.. as it avoids 
n multiplicity of snits and prevents the accumulatioi~ of costs. Tt 
n-ould crrtai i~ly be vmong to refuse the plaintiff a judgil l~nt  upon 3uch 
a declaration merely upon its t u r i~ ing  out on the trial that the defend- 
ants sererally poqsesied distinct parts;  for, when the owner set, two or. 
more persons in possession of his land, how is he to knoxi~ that they do 
11ot possess jointly-and especially n h e ~ ~  one of them is the tenallt of 
the o ther?  I f  it be an injury to the defendants to be treated as joint 
poqsessors, they iuay defend separately, each for the part in his own 
pobsession; or, in a fit case, the court might perhaps coinpel the plain- 
tiff to deliver qereral declarations. Sei ther  course, however, seems 
to he necessary; for even where they defend jointly it i- competent 
to each defendant to require that  the jury .hall find l ~ i n l  q a r a t e l p  
guilty as to that part of the prenliscs in his separate ~)osse~rioii ,  and 
not guilty as to the other parts, so as to confine the judglneilt and a1.o 

tlie action for m r s n e  profis against each deferidailt to the parcel 
(349) possessed by hini. Bu t  that is  entire1:- different from the posi- 

tion here taken, which is that, although the plaintiff clainis the 
whole land upon the same title, and both the defendants also claim 
on the same title and defend jointly, and did not ask to be severed in 
the verdict, yet no judgment can be rendered against both or either of 
the defendants simplv because they did not possess the whole. Even 
,Tackson I ? .  H a z e n ,  supra .  is opposed to that, for there, in ejectment 
against fiw, the plaintiff was permitted to take judgnieiit against three 
\i ho were jointly possessed of a part of tlie premises, though the other 
two defendants had judgment for them, because they Tvere severally 
possessed of other parts of the premises. But that  case i~ not con- 
t rary  to our course, but is also opposed by several later cases in Nen- 
York. Jack-son I - .  W o o d s ,  5 Johns.. 278 ;  P o t t e r  v. S c o v i l l ~ ,  5 Wend.. 
96 ;  ,Jackson I . .  Andrezcs ,  7 Wend., 152. And in conformity with thew 
last cases is the rule in Kentucky. -4hney  2.. R r r r n ~ t t ,  1 Marsh., 107. 

PER CTRIA.\I. Affirmed. 

C i t e d :  S e e d h a n r  1.. B r a n s o n ,  post ,  4 2 7 ;  Leno i r  r .  S o u t h .  32  S .  C.. 
2 4 2 ;  Bryan 7.. S p i r r y ,  106 N. C., 99. 
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(350) 
S T A T E  r. AIARAIADUKE MITCHELL. 

1. In the statute to punish the burning of jails, etc. (Rev. Stat., ch. 34,  sec, i ) ,  
the word "or" before "maliciously" should be construed "and," so that 
the burning must be both willful and malicious to constitute the offense 
provided against. 

2. If a prisoner burn a part of a jail merely for the purpose of effecting his 
escape. and not with the intent to destroy the building. he is not guilty 
under the statute. 

3. But although his main intent may be to escape, yet if he also intends to 
burn down the building in order to effect his main design, he is 
guilty. 

4. If an intent to burn the building exists the offense is completed, as in arson 
at rommon law, however small a part may be consumed. 

APPEAL from FRAKKIJK. Spring Term, 1845; Dick, J .  
The defendant mas indicted for burning the public jail of Franklin 

County. The indictment charged that  "he feloniously, ~villfully, and 
lnaliciously did set fire to the public jail belonging to the said county, 
and the said public jail then and there being by such firing aforesaid 
feloniously, willfully, and nlaliciously did burn and consume, contrary 
to the statute," etc. The prisoner pleaded not guilty. On the tr ial  the  
State proved that  the defendant was confined in the jail of Franklin 
County, in one of the upper rooms, no other person being in the same 
room; that  the door of the room in  which the defendant was coilfined 
was partially burned; also a part  of thc facing of the door and a part  
of the ceiling of the room were burned. The State further proved that 
the prisoner had got out of the room in which he was confined, and was 
in  the room below when the jailer reached the jail. The  Attorney- 
General admitted that the prisoner set fire to the jail for the purpose of 
enabling him to escape from the same. T h e  prisoner's counsel moved the 
court to charge the jury that  if they beliered the prisoner set fire to the  
jail for  the purpose of burning off the lock and thereby enabling 
him to escape from prison, and not to burn down the jail, he (351) 
was not guilty. 

The court refused the il~struction prayed for, and charged the jury 
that  if the evidence satisfied them beyond a reasonable doubt that  the 
prisoner did willfully set fire to the jail, no matter with what intent, 
and any part  of the jail was consumed by the fire so set to i t  by the 
prisoner, i t  was their duty to find him guilty of the charge set forth 
in  the bill of indictment. 

The jury found the prisoner guilty, and judgmmt being pronounced 
against him, he appealed to the Supreme Court. 



n a i  as follon\:  "That ~ f '  a t  any ti111e hereafter all? I)ersoll or per\on- 
.hall \iillfull: (1nd nla l ic iou~l-  b i l r ~ ~  the State-liou\e, or ally of tlic, 
public offices of thi5 State, or any rourthouse, jail. ctc., lie or ther .lla11 
he dccnled guilt: of felouy." Ti'llel~ the acts of the G t ~ ~ ~ c r a l  A s ~ e n l b l ~  
came to be rerised. b r  -owe mistake the word or n a s  i ~ ~ s e r t e d  in the 
.tatutc ill the place of the conju~lctiou cited. A \ ~ ~ d  it Itlay Ire that thiz i. 
the rea50u that iuduced the judge to decline to charge the j u q  as hc 
had bew requested by the prisoner's coun~el.  The first branch of tile 
clause in the statute as it iron. .;tands had been hterally ~ io l a t ed  1): thc 
1~riso11r.r; he had i c d l f ~ r l l ~  11ln.11t the jail. But n c  think that the nord 
o r ,  to effectuate the ~ l ~ t e l ~ t i o l ~  of the T,egislature, and ill favor of l i f ~ ,  - 
must bc construed as  if it were clncl. h d  before the prisoner should 
have hreu c'onr-icted the j u v  should have beell satisfied that he not only 
willfnlly put fire to the jail, but that he did it likewise maliciously, 
\vith a11 evil and wicked i11te11t to destroy and col1sullle the jail by the 
means of fire. If it was not the intentio~i of the 1,risoner to burn do~vr-1~ 
a ~ ~ d  destroy the jail, but he put fire to the lock to bur11 it off, illerely 

to effect his evape ,  a i ~ d  not to de>troy the jail, the felony was 
( 3 , j d )  ~ o t  coml~leted. Tlie case cited by the prisoner's counsel, P ~ o p l ~  

I, .  C o t t p ~ a l ,  18 Joln~s. ,  115, is all authority for this positio~i. 
We, therefore, think that the judge erred in refusillg to charge as he 
\ \as requested by the pr iso~~er ' s  counsel. But we nil1 say that if the 
prisoi~er willfull- put fire to the jail with the in te~i t  to effect his escape 
by consun~ir~g or destroying it he would be guilty under the statute, 
if the jury should be of opinio~l that his secondary illtent v a s  to burn 
don.11 and destroy the jail, although his main mteiit was thereby to 
rffect his escape. This doctrii~e is supported b:- K K ~  1,.  ( ' o k ~ ,  6 State 
Trials  . 212. The primary intent of the pri~olier  in that case was to 
luurdrr Mr. ( ' r iyw;  t h r ~  terribly lltrckcd hi111 and also disfigured 11il11 
by slitting his nose with a hedge bill, and they left Iiiln for dead. Sow,  
the bare intent to murder is 110 felony; hut to disfigure, ~ v i t h  an intent 
to disfigure, i, made a felony in E n g l a ~ ~ d  by the Corent? act. The 
prisoners were indicted uudcr that act, and the court said it shall be left 
to the jury whether it was not a design to niurder b. disfiguring, and 
co~~sequel~t l -  a inalicious illtent to disfigure as well as to u~urder .  The 
jury found the prisoners guilty of such p r e ~ i o u s  intent to disfigure, 
ill order to effect their principal intent to murder, aud they were 
both conricted and executed. The same doctrine is to be found in 
l i i n q  1 % .  Cr'illolr. 1 Xoody C. Cases, 55. TII  an indictnlent against the 



ytatnte for cutting aud inai~llillg nit11 i i ~ t ~ l ~ t  to do grip\ ious bodily 1iar111, 
a prisoiier \\as C O I I T  icted whose ii~airi and principal intent was to pre- 
vent his lawful apprehension wliirh is also all offense against the statute 
if, in order to effect the latter inteutioll, he a lw intended to murder or 
do grievious bodily Iiar111, etc., which the jury four~d he did. We have 
iiiade the above rtwarks ill order to pre\-ent our beilig riiisunderstood 
in the constructioll of our statute 011 the subject of burl~ilrg. public build- 
ings. General liialice is sufficient to satisfy the words of the itatute. 
1 Xoody C'. ('ases, 93. 

I f  the prisoner put fire to the jail, not with an iuteutiol~ of destroy- 
iiig i t ,  he is liot guilty under the act of Assembly. But if he put 
fire to the jail and burnt i t  with all intent to burl1 it down and de- (353)  
stroy it, he is  guilty. l~otwithstsl~~ding the fire went out, or was put 
out by others before the intelltion of the prisoner was completed by 
burning down the jai l ;  and this is the law, although his main iliteiitiou 
was to escape. 

The  two intentioils of escaping aud of bur i~ing dow11 the jail are per- 
fectly consistent with each other as both existing ill tlie mind at the 
same time, as it ulay he the purpose of the party to escape by means of 
b ~ ~ r n i n g  the jail. 

I f  a person from without set fire to the jail with the iew of ei~abliug 
prisoners confiued ill it  to escape, the case is clearly withi11 the words a11d 
niischief of the act;  for it must be against such deeds, upnu s w h  all 
intent, that  the enactmelit was chiefly directed. In  like manner, if a 
prisoner himself set the jail on fire from within, to enable liim to escape. 
the sanie comequellre must follow. , h d  in cases under tlie statute, 
as  well a s  in arson at colul~ion law, tlie settiilg fire to the building con- 
stitutes the offense, no matter how little nlay be burned, provided tlicre 
was an intention to destroy the building; and such ail intelltion is to 
be inferred, unless the contrary is clearly establiqhed, diuce fire set to  
co~iibustible ~iiaterials will liaturally consullie theill. 'I'herefore, p r i n t c l  

facie,  this prisoner was guilty. But all inferw~ce of his gvilt is repelled 
by i ts  being found, or  ratliclr assumed by the prrsidiilg judge, that h~ 
did not intend to bunt do\511 the jail, but i~ltclldcd to escape by burning 
a small hole througli the door, lrnd nothinq m o w .  It inay be extrenlely 
difficult for  a prisolln, cqrcial ly a solitary prisoi~er, to establish, a i  he 
nnlst do afirnlwtirc~ly, that lie did not i l~ t e i~ t l  to cwnsulllc tlic jail v l i c i~  
lie set fire to it, hut only to bur11 n slight opening ill it. I3ut that diffi- 
culty d o e  11ot lie o11 this prisoner, according to the wse aq ~io\v aplwni'- 
ing, because it is yielded by the Statc that lie had 110  such illtmtion. His 
innocence does 11ot arise from U H  intc~~tioir  of tho ~ ) r i s o ~ ~ e r  ha\  iug bctv~ to 
cwape, but from thr. i~ r t~n t io l l  to escape b? mraus of bunliug down the 
jail b c i ~ ~ p  cls!)rrqily 1 1 r p t i ~  c d  ; : I I I ~ ,  thcrrforr. the prcsnmptiol~ before 
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1354) spoken of niust yield to the fact found. We speak of the fact as 
found because the judge told the j u r -  to convict the prisoner, a1- 

though they might find the fact to be that lie did n o t  intend to burn 
down the house. or 110 matter what was his intent. 

PER CURIAX. Venire de novo. 

ROBERT LOVE v. N I S I A S  EDMOSSTON. 

1. When a contract is once made between parties it binds and is legally pre- 
sumed to subsist until i t  be shown to have been performed or rescinded. 

2. Therefore, where A. covenanted with B. that he would pap him rent for a 
certain tract of land, provided B. continued a contract respecting the 
said land then subsisting between him and C.: Held ,  that  before A. 
could discharge himself from the payment of this rent he must show 
that the contract between B. and C. had been rescinded. 

A 1 ~ ~ s a ~ ,  froin H ~ ~ w o o n  Sqriiig Term, 1842 ; B a i l ~ y ,  J. 
This mTas an  action upon a covenant, of which the followilig is a copy: 

Robert Love and Siri ian Edmonston agree thus as respects the tract 
of land on which said Edmonston lives, called the Probe Bottom, which 
has been rallied to the said R. Lore under a contract with James Lock- 
hart ,  and said Edmonston agrees thus ~ v i t h  the said Lore, that  i n  case 
the said Lockhart will unencumber the said tract of land from a mort- 
gage to James  Greenlee, he will well and truly pay to the said R. Love. 
agreeably to the said valuation, $600 in three annual payments, v i t h  
interest or1 the same; but if otherwise, that the said James Lockhart 

will not come for~vard and unencunlber the said land, then the 
1.139) said Edinonston will relinquish all claim from any agreement 

betn-een the said LOT-e and Edmonston, and that  the said Edmon- 
ston d l  pay the said Love rent for the present year, provided the said 
Love hold on to his agreement v i t h  James Lockhart. I n  witneqs ~vhere- 
of, the said Robert Love and the said S i n i a n  Edmonston have hereunto 
set their hands and seal.. this 11 Alpril,  1829. 

R. LOVE, [SEAL] 

N. E n a r o s s ~ o s ,  r s~i1 .1  

The pleas were, "Corenaiit~ l)erformed, and no brcnch." The qole 
qiieqtioi~ on the trial n : ~ c  wlietl~er there TKIS n conclition precedent n.hic11 
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ihe plailltiff n a s  bound to perform before lie could bring his  action, in 
that part of the c o v e n a ~ ~ t  wliich says, "provided Irc hold 011 to his agree- 
1ile11t with said 1,ockhart." 

AI verdict W A S  takett for the plaintiff, subject to the opiltio~i of the 
c30urt upon this point reserved. The court refused to set aside the rer- 
dict, and rn~dered  judpnent for the plaintiff, fro111 n l ~ i c h  the d e f e r ~ d t ~ ~ ~ t  
apl )ea l (~d 

PI u,rr is tot  plaintiff. 
l w d e l l  f o r  defendant.  

Kr FEIS, ('. r J .  Tho questiol~ is  rather otle of el-idelm as to thr side 
froni ~vhicli it should collie, than of pleading o r  of the colistruction of 
the coi~tract. *is  f a r  as these parties bargained for a sale of land to 
the defendant, i t  is to be understood that the bargain x-as a t  an  end by 
the failurc of Lockhart (Love's vendor) to remove his encumbrance on 
the l:i1~1; for the rent, now sued for, was to be due o d y  in the event that  
Edt~~oirstoii'.: p~trcliase was not completed, and the case states that the 
onlv objrctiol~ to the plaintiff's recovery of the rent was that the plain- 
tiff did not show he and Lockhart still held to their bargain for the land. 
With :t view to that  question, the case may be thus stated: The plaintiff, 
haring i~ iade  an executory contract with Lockhart for the land, leased 
it to the defendant for one year a t  a certain relit, with a stipulation, 
howerer. after reciting the nature of the plaintiff's title, that  the 
17ent was to be paid to the plaintiff, "provided the said Love hold (356) 
on to his agrwmcnt with Lockhart." The plaiu meaning of that  
stipulation is that, as  the rent ought not to belong to Love, but ought 
to go to Lockhart in case their contract should be rescii~ded, the defend- 
ant ahonld not he bound to pay i t  to Love, notwithstanding he took his 
lease from h i n ~ ,  if in fact and truth Love's purchase should be rescinded. 
Then the question is whether it be incui~~bent  on the plaintiff to show 
by affirlnwtive or substantive proof that  the contract betwee11 him and 
Lockhart 411  subsist~,  or  whether, if such be the fact, the defendant 
ought not to &om that it had been rescinded by the act of one or both of 
thc parties. Upon that  point our opinion accords with that of his 
Hoiior, that  the onus n a s  on the defeudant, for the reasou that when a 
contract is  once made between parties it binds and is legally presumed to 
subsist until it  be shown to hare  been performed or rescinded. With- 
out soii lethi~~g appeariug to the contrary, the plaintiff 111ust be assumed 
to 11aw 11eld on, and to have bee11 held on, to his agreement with 
Lockhart. 

PFK CI-KI \M. S o  error. 



j 3 5 i )  
THE STATE os TIIF: R R . A T I ~ S  OF J. L. GRAVES. A I ) . \ ~ I S I ~ T I : ~ T O K .  v. 

S O E L  REED E.r ar.. 

IVhere a sale of property under execution is made by a sheriff or constable, 
and the property brings more than the amount of the execution, it is 
the duty of such sheriff or constable to see that the excess is paid to 
the owner of the property. If he fail to do so. he is liable on his 
official bond. 

, \ r ~ r ~ r  11, froin C' isn LIL,  S l ~ r i l ~ g   tern^. 19.22 ; ( ' u l t 1 1 ~ ~ 7 1 ,  .7. 
Debt ~ i p o n  a constable's bond. executed by oue Hooper  in 1337. with 

tllc d e f e ~ ~ d a i l t s  aq his  iureties. I t  apl)eared 111 ex idelice that  d u r i ~ ~ g  that  
year  the constable leried all executiou in f a r o r  of oilc G u ~ i n ,  aiiiomltinp 
to about $30, 011 a slax e, the  property of h d e r s o n ,  the relator'.. i~~te. ta tc ,  
a ~ ~ d  sold the  same or  about $584. T h e  c o ~ i t a b l e  paid U r n l n ' ~  debt, 
aud  also ailother execution leried subsequently to Gurm's, an lount i ig  
to  abont $309. A l ~ ~ d  this  suit n a s  fo r  the excess in  tlw couztable's 1la11d. 
a f te r  1)ayiilg those t n o  claiilis. Al judgneut  \ \ a <  taken for  the p1ai11tif-f 
fo r  the aniount of the exce-., subject to the  op111io11 of the c o u ~ ~ t  a. to 
the liabilit? of thp sureties. 

0 1 1  con side ratio^^ the court \\ as o i  opinion that  -1ic11 cJxi.es+ in the 
l ~ a i ~ d s  of the coriitable n a s  iiot held b r i r t u e  of hi. office. aud tha t  thc  
t l e f r ~ ~ d a i ~ t s ,  therefore, \ \ere uot liable. arid directed the rert1ic.t to be ket 
a+ide a d  a ~ ~ o i l - u i t  p~rtered.  T h e  relator n p p a l e d  to thp S n l ) r c i ~ ~ c  
( 'onrt .  

I J 8. I .  1'007. ( i u t t l .  109. this  Court  said t h a t  a purcliaht~r a t  a 
sheriff's salc 111l1it undoubtedly pay  his  bid tb  the  sherif-f, and,  

(X5h) after  getting e ~ ~ o u g h  to discharge the execution, the ~ h e r i f f  111ust 
see tha t  the purchaser satisfies the surplus to the  o n w r  of the 

1 1 r o p r r t ~  before he can make a co l reyance  to  the purchaser. H e  ( thc  
Aer i f f )  rewire5 the surpliis iiloiiey by 1 i r t w  of his  office; aud  for  all 
uiolley received 7 i r tne of his  ofice his  bond is  a security. whether i t  
belong to the plaii~tiff o r  the defendant i n  the  cxecutioo. T h e  bond 
of :I colistable d p u l a t e q  that  he A o d d  di l igei~t ly e i ~ d e a ~ o r  to collect 
all  clailus put  ill hi?  hand3 f o r  collectio~i, and  fai thful ly pay  over all  
*u111< there011 recei] ed unto the perwns  to nho111 the  same is due. 
011 this boi~cl the a r t  of As-r i~ihly (Tie\.  Stat . .  ch. 24, sec. 7 )  declare; that  
.nit< may  be brought aud r e i ~ ~ e d y  l n q  he hnd ill the same n l a n w r  as  
-uitb niay be l ~ r o ~ i p l i t  n11i1 ~ r ~ ~ ~ c t i i c .  had  11po11 tllc offic.~nl bonds of -heriff. 
and othcr ofiiceri. 
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The above decision war 111ade by this ( 'ourt a t  the last term, and i t  is  
probable mas unkliown to his  Honor when llc gave judgment in  this 
case. The judgl~leilt of i i o ~ ~ s u i t  iilust be reversed, and a judgment ren- 
dered on the rerdict for the plahtiff .  

~ E R  C ~ R I A X I .  Reversed. 

(359) 
A. T A R K I N T O N  v. THOMAS S. H A S S E L L ,  EXECTIOR. ETC. 

1. Where a deputy sheriff received money on an execution in his hands. and 
failed to indorse i t  on the  execution or give credit for it, but afterwards 
collected the whole amount, without deducting the sum so paid. and 
afterwards promised to pay the defendant in the execution if such mis- 
take had been made: Held, that  an action will lay against the deputy 
upon such a promise, and that the party was not bound to sue the  
sheriff for a breach of his official duty. 

2 .  In such a case the statute of limitations only began to run from the time 
of the promise, not from the time of the money received or from the 
time of the  failure to pay i t  over. 

-\PPEAL from ~ ' Y R R E L L ,  Spring Teriii, 184.5; Battle, J. 
. l s s l r ~p . c i t ,  to ~rllicll the defendant pleaded tlie general issue and the 

ctatute of limitations. 
r p o n  the trial it  allpeared that the defendant's testator was acting as 

rhe deputy of the sheriff of Tyrrell County, and as such had an execution 
in his hands against the plaintiff, and under i t  raised about $16, whicli 
was indorsed upon it. He, then, in the early part of 1840, levied upon 
and sold other property of the plaintiff to the ainouiit of $20 or $25, 
which did not appear as ail indorsement on the execution. A en. sa. fo r  
tlie same debt was afterwards taken out and satisfied by the plaintiff. 
The plaintiff alleged that the $20 or $26 which had been received by the 
defendant's testator had nerer becri applied towards the executioli in his  
llailds, arid called up011 him to repay it. H e  replied that he did not know 
that  there was any mistake, but if there was, he would settle it. This  
was in 1842, and the action was comuienced in 1843, more than three 
p a r s  after the l i~o~ iey  had been received by the defendant's testator. The  
defe~idant objected that the action ought to hare  been brought agaiiist 
the principal sheriff a l ~ d  not agaiust tlie deputy; and, if that  were 
not so, yet i t  was barred by the statute of limitations. The court (360) 
instructed the jury that if the money v a s  received by the defend- 
ant's testator, and u e r e r  applied in  satisfaction of the execution against 
tlie plaiutiff, but reniained in the testator's llandq, and the testator proin- 
ised that  if such xere  the case he would settle it,  the action might be sus- 
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tailled against the defendaiit, and the bar of the statute ~ v a s  removed by 
the promise to settle. 

The jury, under these instructions, returned a verdict for the plain- 
tiff, and the defendant appealed. 

S o  counsel for plaintiff. 
Hea th  for defendant.  

DAXIEI,, J. I f  tlie defendant's testator had not made the 
(361) promise to pay and settle the debt in case the mistake could be 

pointed out to him, the plaintiff could not have recovered, hut 
would have been driren to the high sheriff for satisfaction for ail injury 
done by his deputy in the execution of his office. The mistake or negli- 
gence was made to appear;  and there was an express proinise by the tes- 
tator, in that erent, to settle and pay the debt. The action is brought on 
this promise, arid he consideration to sustain it is the plaintiff's money 
then in  the party's hands, and that  the testator then became discharged 
from the high sheriff for the same debt. The proiiiise did not remove 
the bar of the statute of limitations, as the judge supposed; for no bar 
had eyer been created by force of the statute. The judgineiit i i~ust  lw 
affirmed. 

PER CCRIAN. S o  error. 

I. A. bequeathed as follows: "I do lend to B.'s four children C., D., E.. and 
F., all my estate, real and personal," and then directs that the estate 
shall be kept together until C. arrives at 2 1  years. and then to be 
equally divided among the children, to them. their heirs and asigns 
forever: Held,  that the word lend did not tie up the estate to the time 
of the death of the children. 

2. A. bequeaths certain personal estate to four brothers and sisters, to them. 
their heirs and assigns, and then added: "If either of them should die 
without any heir 11% marriage,  then their legacy to their own brothers 
and sisters": Held. that the remainder over was too remote, and, there- 
fore, void. 

A l ~ > ~ ~ 4 ~ ,  from ~\IEC'I~I.~SBTRG. Special Temi,  Mq-, Iq4.i; P ~ a r s o n ,  J .  
I l e t i nuc ,  brought b- the plaiiitiffs as administrators of one .John Cheek 

to recorer certain slares. The principal question made in tlie 
(362) case TTas upon the construction of the nil1 of Silas Cheek, vhich  

was madr in 1808, and of ~vhicli the follo~ring are the material 
parts: "I do lend to X a r y  Smart's four base-horn children, riaine1~-. 
Robert T .  Smart .  Sarah B. Smart ,  Eebecca . ~ r n i ~ t ~ o i i p ,  and Jolln S. 
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Smart, all my estate, real and persoual; and it is my will that  my estate 
should be kept together until the said Robert T. Smar t  arrives to 21 
years of age, and t l~cn  equally divided, share and share alike, with the 
said four childreu, to t l ~ e n ~  and their heirs forever, and that  said chil- 
dren be raised well and given good learning. I f  either of then1 should die 
without any heir in n~arriagc,  then their legacy to their own brothers 
and sisters, and the profits that should arise from this estate, while kept 
together, as yearly it~conics, to be laid out to the use and benefit of the 
said children." The llegroes in controrersy were admitted to be those, or  
the descendants of those, owlied by the testator aud intended to be passed 
by the will. I t  was adlnitted, also, that on the conling of age of Robert 
T. Smart ,  about 1823, the ilegroes were divided among the derisees ac- 
cording to the terms of the will, and they so held them until the death of 
John S. Smart ,  who died in May, 1844, without having had children. 
The defendants then took possession of his part  of the negroes, and still 
hold them. I t  was agreed that if, under the construction of the will, the 
negroes vested absolutely in the plaintiff's intestate (lie being the John 
S. Smart  mentioned in tlie will), then they were entitled to recorer. .But 
they were not entitled to recorer i n  case the court should be of opinion 
that, on the death of Jolln Cheek, the estate went owr ,  by way of execu- 
tory devise, to tlie defendants, who are his sisters. 

The court instructed the jury that the l in~itat ion over i n  the will of 
Silas Cheek was too reinote, and that tlie absolute estate rested in the 
plaintiffs. I11 pursuat~ce of this iilstruction tlie jury found a verdict for 
the plaintiffs and, judgnlent being rendered thereon, the defendants ap- 
pealed. 

DANIET,, J .  I s  the esec3utory derise of J o l n ~  S. Smart's share over to 
his brothers and sisters upoti an event too remote, and, therefore, void? 
This is the question non- for our decision. The  word lend, made use of 
by the testator ill the beginning of his will, which we are requested hy 
the counsel to notice, ~ v l ~ e n  take11 in co~~nection with the phraseology of 
the whole clause in question or the whole will itself, does not denote an 
intention in tlie tcstator to tie up  the estates devised and beqneatlicd to 
the time of the death of any of tlic stveral lcpxtees or devisees. What  
the testator might Imvc meant by the nord  l ~ n d  in case any of the 
cllildrcii had died before the time of d i ~  isio~l it i ~ ,  now useless to inquire, 
because i t  is clear that he i ~ l t e ~ ~ d c d  they ilionld h a w ,  in the first in- 
stanre, an  ahsolute 1)rolwrtj- in their s c ~  em1 sharps n f f e ~  the diriqion 
sliould take place. .To1111 S.  Smart  ontlircd tlip period of dirision. Tlc, 
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therefore, took his illare absolutely, n h i c h  oil hi-  death nould  go, the 
land to his  heirs ancl tlie perqonal estate to hi9 i td~ninis trator ,  i n  case the 
limitatioil over to h i i  brothers and Gister. i; I oid in  l a x .  ( 'If  he ~ I ~ o u l d  
die u~i thorr t  a n y  h p i r  i n  rrrar riuge" is the  e ~ e i l t  upoli n-liicli the  estate of 
.John S. S m a r t  is by the terms of the  n i l l  to go over to h i<  brothers alid 
-isters. T h e  word is nonrcn gci~t.rnli,\,<itn~crrl, and  111ay include all  kind5 
of heirs. T h a t  word by itself, therefore, will clear17 make  the esecutory 
devise to  the  brothers and sisters reqt oil ail erelit too reniote, a i ~ d ,  there- 
fore \ oid. Urcrnt lcy  1 % .  Tl7hitcr1,cr, n j i f e ,  22,5. And if n c  take the  Iv11ole 
scntence together, i t  cannot, by ally c o ~ n l u o i l - i e l ~ ~ e  iiiterpretation, be coii- 
+trued to meall if h e  die 11itho11t l c t ~ l i n g  ( : i i l r l~-c~z  oi l ~ n c  i?zg i\suc, the11 
O T W .  I t  was  contended by the c o l i ~ s e l  tha t  '(heir ill ~ ~ i a r r i a g e "  meairt 
children, so as  to t ie  up the event within the prol)cr period. But tha t  i; 
iiiadmis.ible, siiice it  vou ld  excl~~cle grandchildreli  of the first t a k e r ;  aud 
cer ta i~ i ly  t h e  testator did not meml tha t  i f  oiic of tlie clcvisccs had  a 

child. a i d  tha t  child h a d  issue a i d  died ill tlie lifetinie of the fir2t 
(364) taker ,  that  the  estate diould go 01 er  to  tlie hrothers and  qisters of 

the first taker, aiid exclude tlie issue of the dead child. T h e  1110-t 
t,xtended collstruction that  we can g i ~  e the - e i i t e 1 1 ~ ~  ill favor  of t h e  de- 
feiidailt iq thf  f o l l o ~ ~ i i i p :  I f  lie die  ni t l iout  heirs of his body born ill 
l a n f u l  uedlock, the11 over. And Ive ktion that  411ch nord.; n o u l d  only 
reduce the estate i n  fee in the laud nl l ich Joliil S .  Sinart had  vested ill 
hill1 by tlie foriiier par t  of the will to  ail e ~ t a t e  tail. and  \vodd  1ea1 e the 
1)ersoiial estate j1i.t n h ~ w  it as  before, to n i t .  ab.olute ill liiiii and  his 
adiiiinistratorq, as it  is a n ~ l e  of lan. tha t  all:- norde  ill a nil1 tha t  n i l l  
c w a t e  ail e+tate  tail  i n  the l a l ~ d  will, 1~11eii 1 1 ~ 1  ill ;I heallest of  chattel^, 
create ail absolute interest ill thein to  the lcgatee. T(J, tlierefure. a re  of 

N o  error. 

THE STATE v. CALVIN HELMES. 

1. An indictment for "unlawfully, wickedly. and maliciously" cutting and 
destroying a quantity of standing Indian corn cannot be supported. 

2. An indictnlent for malicious mischief will only lie for the maicious de- 
struction of personal property. 

3. Grolving corn, except in a few cases. is regarded as a part of the realty. 
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- ~ P P E A L  froill &c RI.E:XUI KO. Spring Term, 1845; Bailey, J .  
The defendant m ~ s  coilricted oil all i ~ d i c t m e n t  for "unla~vful l~ ,  wick- 

' 
edly, and irialiciously" cutting and destroying a quantity of stalid- 
ing Indian corii, the 1)roperty of, etc. TIis counsel lilored ill ar- (365) 
rest of judgment 011 the grouiid that standing Indian corii was not 
such personal property as could be 111ade the subject of malicious niis- 
chief. The nlotion was disallowed by the court, and j u d g l ~ ~ e l ~ t  being pro- 
~~oui iced  for the State, the defelidant appealed. 

NASI-I, J. The il~dictiiicilt charges "that the defei~dailt unlawfully, 
wickedly, and ~iraliciously did cut and destroy a quantity of Iildian corn," 
and coucludcs a t  con~lnoii Ian-. The defendant was conricted by the jury 
and, upon a niotioil to arrest the judglnent, the i~iotioii was overruled and 
j~tdgment gireii in faror  of the State. We are of opil~ion there was error 
ill the judgitiel~t pronounced. I t  is too late, i n  this State, to question 
wliether an iiidictn~ent lay at coiilinoil law for i~ialicious ~nischief. The 
poiiit has been several times before the Supreme Court, and i t  has uni- 
formly beell decided that it would. $. 1 ) .  Laudrcth, 4 S. C., 331; S .  c. 
Simpson ,  9 S. C., 160 ;  S. 1..  Scott, 19 N .  C., 3 5 ;  S. v. Robinson,  20 
5. C., 129. I n  each of these cases those preceding i t  have been referred to 
a d  approved. I t  111~17. t l ~ ~ n  be considered the settled law of this State. 
I n  tlle case laqt cited tlle court gave a definition of nlalicious mischief - 
which is decisive of this case; it is said "to consist in the willful destruc- 
tion of some articles of personal property from actual ill-will or  resent- 
ilient towards its ouller or possessor." The property destroyed must be 
personal property. T l ~ c  charge against the defendant is that  he cut and 
destroved a quantity of s t a t ~ d i n q  corn. Staildilig corn, that  is, corn at- 
tached to the land and not cut, is not personal proprr t ,~ ,  but savors of or  
rather i s  a part  of the realty. I t  is true that to certain purposes and to 
a certain extcnt gron.ing or stailding corn is considered by the coilurlull 
law as perso~~al ty .  I t  is liable to bc taken and sold under exc.cution, and, 
as between the csecutor mid the heir, it  belongs to the executor; 
and in  each of these caws it is considered as personalty for the (366) 
sallie purpose, that is, of subjecting it by fi. fn .  to the debts of 
the owner. I11 110 other cast: does the coilmion law view i t  as personalty. 
Our Legislature have, for another object, given it the same character. I t  
is made the subject of larceny. Rev. Stat., ch. 34, see. 24. F o r  no other 
purpose, either ciril or  criniinal, is that character impressed upon i t  by 
the act referred to. - h d ,  assuredly, i t  is not in the power of this Court 
to make the act criininal to any other or  different purpose. I t  was ob- 
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jected by the defendant that the iiidictnient charges tlie cutting and de- 
stroying of stcrnding corn. Were this ail indicti~wiit under the statute for 
stealing, the distinction betmeen growiilg ?or11 and corn standing and 
unserered from the earth might be a l e ry  iiliportailt one. I n  this case, 
for the reasons a b o ~  e giren, it  is not. 

PER CURIAJI. .Judgment arrested. 

C i t e d :  S. c. Hill, '79 S. C., 65s;  ,<. 1. .  JIar t iu ,  141 S. C., 838; S. 1;. 

Fr isbee ,  142 S. C., 675. 

THE STATE v. WASHINGTOS H. THOMAS. 

Where a woman has been examined on oath under the Bastardy Act, before 
two justices, and one of them omits to sign the examination, the court 
to which the proceedings are returned may permit the justice then to 
sign the examination. 

APPEAL from GKAKVILLE, Spring Term, 1%;; C'aldzcell, J .  
The defendant was charged on oath, before Peterson Thorp axid J. 

Hester, two of the justices of tlie peace for Granville County, 
(367) where all the parties li\-ed, by Martha Day, a single Jvonian, 

with being the father of her bastard child. ?Thereupon, a 17-ar- 
rant  was issued against the defendant to bring hiin h f o r e  the examin- 
ing magistrates, arid upon his appearance 11e n a s  bound eyer to the 
county court. Cpon the return of the papers a luotion ma5 made by the 
defendant, through his counsel, to quash the proceedings, for the reason, 
as set forth in  the record, "that the examination of the woman, although 
appearing on its face to hare  been taken before two justices, was signed 
by only one, the other having forgot ten  to >ign i t  at the time." This 
motion was refused, and the magistrate who had so neglected his duty, 
beirig in  court, was, on motion of the officer prosecuting in  behalf of the 
State, then permitted to sign the examination. -111 issue was made up 
in the county court and, being submitted to a jury, a ~ e r d i c t  was returned 
in f a ro r  of the State, and upon judgment being rendered, the defendant 
appealed to the Superior Court, ~vhere  the issues were again tried, with 
a similar result, and the defendant appealed to the Supreme Court. 

Attorney-General for t h e  S t a t e .  
S o  counsel for de f endan t .  

YASH, J. NO counsel appears here to represent the defendant, and we 
are not informed on what ground he expects the aid of this Court. The 
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record does not shorn us that in the Superior Court ally objection was 
made by the defendant, except as to the fact of his being the father of 
the child sworn to him by Martha Day. With this question we hare 
nothing to do; the jury hare  decided it, and we cannot disturb their 
verdict. We have carefully looked through the record, and perceive but 
one question presented by it, and that is the perlnission given to the 
magistrate in the court then to sign the examination taken before him 
and the magistrate whose signature was affixed. Unfortunately for the 
defendant, if this be the only question upon which he has brought his case 
here, the question is no longer an open one. At June Term, 1844, 
of this Court, the very question was presented in S. v. Ledbetter,  (368) 
26 N. C., 243. The Bastardy Act, as it is termed, requires all ex- 
aminations to charge a man with being the father of a bastard child to 
be taken within three years after the birth of the child. Rev. Stat., ch. 
12, sec. 6. I n  that case the examination did not upon its face show the 
fact. Upon the return of the proceedings to the county court a motion 
mas made to auash them for that defect. which was refused. The Su- 
preme Court say, "Upon the refusal to quash, the party might submit 
to an order of filiation, and then take the case to the Superior Court by 
a certiorari. But we think, likewise, a direct appeal from the refusal of 
the county court to quash is a convenient and proper method of pro- 
ceeding." An appeal in that case was taken to the Superior Court, with 
the examination still so defective, where the proceedings were quashed. 
The Court in commenting on the case say: "If, indeed, the supposed 
father moves the county court to quash for any defect which may, con- 
sistently with the truth, be supplied at the instance of the State, i t  is 
competent to allow the necessary amendment." That is precisely the 
case here. The only defect to which the attention of the county court 
was drawn was the absence of the signature of one of the examining 
magistrates to the examination. That the amendment allowed was ac- 
cording to the truth is verified by the record itself, and the court had 
full Dower to allow the amendment. 

When the case appeared in the Superior Court the examination was 
complete, and the ~ ~ e r d i c t  of the jury has fixed the defendant as the 
father of the child. 

PER CURIAII. No error. 

C'itecl: S. 1.. IIiggins, 72 X. C., 227 
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(369)  
THE STATE v. JASOS H. HUNTER. 

1. Where a road has been used by the public for twenty years without ob- 
struction or hindrance. a grant from the owners of the land over which 
the road passes may be presumed. 

2. Where a person who occupies a tract of land over which a public road runs 
keeps up a fence across the road. though he did not originally erect it, 
he is liable to an indictment for a nuisance . 

A i ~ ~ ~ ~ ~  from Leos, S l ~ r i i i g  Tclrni, 1 \ 4 5 ;  J I u ~ ~ l ~ j ,  ,J. 
T l ~ e  defelidant \ \ a >  i i~d ic ted  for  the o b t r u c t i o n  of a road ill M a c o i ~  

Couiity leadiiig f r o m  Fraiikliii ton ardz the  Te i~ i~ez-ee  1ii:e. TI itlie-, 
was called to testify tha t  lie had  l i ~  ed ilear tlie ro:~d for  f i f t e c ~ ~  year., 
and dur ing  that  time it liad aln ays been 11-ed a, a public road, a ~ i d  that  

r .  i t  n.a> rc l~u tcd  to l i a ~ e  heen so uscd f rom it, c o n ~ t r u c ~ t ~ o i l .  111c nature 
of tlie ;oil reildered it  difficult fo r  tlie wi t~ ies -  to make u p  ally accurate 
opinioii of i t i  age, but he  tliouglit it miglit l l a ~  e heeii u-etl for  tcii year< 
or  more before he kilen. it. o r  i t  might  h a r e  heen only five. Another 
vi tness  teitified to thc  saliic, i n  subitaiice. Tlie c~ icle~ice furtlier estab- 
lished that  the defendant mas residelit upoil a i ~ d  tlie owiier of a planta- 
tion over wliicli tllc road ran,  a d  tha t  his  yen ants ,  nlicii lle n a s  iiot 
a c t ~ a l l y  present, corietructed a fcilce i n  the road -o a -  to preTent the  
passage thereon. 

I t  was objc,cted 1,. the  defendant'. c o u ~ ~ a e l  that  lie cunld iiot be con- 
~ i c t e d  : first, because tlic road n a s  ilor iuficieiitly ,1ion11 to be a public 
road ;  i e c o ~ ~ d l y .  hecau5e lle va .  not p r c w i t  a t  the c o n ~ t r ~ ~ c t i o n  of the 
iiuisal~cc. 

T h e  court instructed the ju ry  that  it  n :~s  iiot liews.ary i l l  all  case- 
to  sliolr a proceedii~g i n  c o u ~ - t  fo r  the  1)urposc of l q i i ~ g  ofl and 

( : 3 T O )  dedicating a road for  the public u-e ;  tha t  if i t  had beell i n  point 
of fact u w l  1,- tlle pnblic fo r  t n c n t y  years or  more, it  

11ould be ,ilffirlcnt. -1 g r a ~ l t  froill the owner of tlic land might  
be prebumed a f t r r  that  lap-r  of t i ~ n e .  h d  it  n a z  -1111l11ittrd to them 
to inquire, f rom the  exidcilce, nhctlier the road h a d  beell 11-ed that  
leilgth of t ime as  a public road, n itliout obstructioii by  tlicl defendant o r  
ally uuder  111io111 lie claii~icd. 0 1 1  thc  sccond point t h e  court told the 
j u r y  that  the dcfelidant i~liglit  he c o u ~  icted, although lie rra- not l)rewnt, 
a iding or  a.sistiirg ill the erection of tlie n u i s a ~ ~ c e ,  pro7 ided they should 
find froiii the erideiicc tha t  lle h a d  ei ther  coiliina~ided it  to be done or ,  
a f te r  i t  was done, h a d  kept it up ,  using the  field f o r  tlie purpose of 
agriculture and continuiiig the  fence a round  i t  f o r  t h a t  purpose. 

T h e  ju ry  found t h e  defendant guilty, a n d  judgment having been pro- 
iiouilced accordingly, lie appealed to the  Supreme Court.  
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Attorney-Genpral  for the  S ta te .  
S o  cotinsel for d e f e n d a n t .  

DANIEL, J. The court charged the jury that  if the road had been, i n  
point of fact, used h- the p b l i c  without obstruction or hindrance for 
twenty gears or  more H p m t  from the owners of the land over wliicli 
the road ran might be presu~iied after the lapse of that time. This par t  
of the charge, we tllii~k, was correct; and it was as favorzble to the 
defendant as he had any right to expc t .  8. 1 , .  XctrFle, 26 N. C., 31s. 
Secondly, the court cliarged the jury that if the defendant had t i ther 
coriirnanded tlie nuisauce to be erected or, after it n a s  done, he had k e l ~ t  
it up, using tlie field for agrirulturc, aud c o ~ ~ t i r ~ u e d  the f e w e  around i t  
for  that  purpose, he was guilty. This part  of the charge, we think, was 
also correct. 111 S. 1 % .  I'ollok, 26 X. C., 303, the proprietor of the land 
(where a gate had u~~larvfully bee11 erected across a public road) sold it 
to *I., who never actually entered into the land, but leased it to others a. 
h is  tenants, who kept up the gate. This Court said that t11c t e ~ m i t r  who 
used the gate by kcepilig it closed and in iped i~~g  the travel were 
no doubt guilty. (371) 

PER C r ~ ~ a a z .  K o  error. 

C i t e d :  S .  v. C'nrdw~l l ,  44 hT. C., 645 ; Askew c .  I l ' y m e ,  52 S. C., 24;  
S. v. X c D a n i e l ,  53 S. C'., 286 ;  is. r.. Godwin, 145 S. C., 46.2. 

STATE v. WILLIAhI G. DEBERRY. 

1. It is only when the act or acts done by a person, or the omission to acr 
by one who ought to act, operate to the annoyance, detriment, or dis- 
turbance of the public a t  large that the offender is liable to indictment 
a t  the common law. 

2. A single act of drunkenness, though i t  be in the presence of a crowd, is 
not indictable, if the persons assembled were not thereby annoyed or 
disturbed. 

APPEA~, from ~I~ST(.OIXERY, Spring Term, 194.3 ; Pearson,  J .  
The  indict~nent in this case charged that the defendant "on, etc., in 

the county of hlontgo~nery, did become drunk and intoxicated with 
spirits, and being so drunk and intoxicated, did go out and exhibit him- 
self in the streets of Lawrenceville, during the sitting of the Superior 
Court of Law for the county of Montgomery, in the town of Lawrence- 
rille, the good citizens of the State being then and there assembled for 
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the transactiol~ of business, and passing and repasbiilg, etc., and in the 
prezence of said citizeris did then and there so exhibit himself, and in 
the hearing of the said citizens did then and there in a loud voice curse 
and swear, and use divers profane and blasphemous expressioi~s, and 
take in vain the sacred name of the Almighty, to the cornrxion nuisance," 
etc. 

The  defendant having pleaded not guilty, the jury on the trial found 
the following special verdict : 

"The jury find that the defendant, on 1 March, 1644, in the coun- 
(372) ty  of illontgolnery, during the sitting of the Superior Court of 

Law for that county, at Lawrencerille, became drunk and intoxi- 
cated x ~ i t h  spirits; that he was not so drunk as to be unable to walk or to 
qtagger, but i t  was apparent from his conversation, looks and gestures 
that he was excited by and laboring under the effects of spirits; that, 
in this condition, he went to a cart standing on or near the edge of one 
of the public streets, where some t1iTenty or thir ty persons were assem- 
bled, talking and drinking, and in their hearing abused the judge then 
holding court. in a vulgar manner, and also abused the grand jury. 
H e  then  vent off, but afternards returned to the cart and repeated 
what he had before said. H i s  tone of yoice was louder than is  usual i n  
conrersation between two persons, but was not so loud as to be heard a t  
a greater distance than twenty or thir ty steps, although the persons 
there, if they had listened, could all have heard him. The people there 
assembled nere  not disturbed in their business o r  conrersation by what 
he said, and did not assemble or draw up around him, and his language 
excited no particular attention aniong the bystanders. I t  1% as 100 yards 
from the place xhere the court n a s  sitting, and did not disturb the busi- 
ness of the court. -1nd whether upon these facts the defendant is 
guilt-," etc., the jury submit to the court. 

The court being of opinion that the facts found in  the special verdict 
did not amount in law to a conlinon nuisance, and did not sustain that 
allegation in the indictment, a rerdict of not guilty TTas entered; and 
judgment for the defendant being rendered, the solicitor for the State 
appealed. 

-1ttorney-General for the State. 
S o  cozrnsel for defendant. 

DASIEL, J. The special rerdict in this case found is that the defendant 
was slightly intoxicated one  day, near a public street in the town of Law- 

renceville, during the sitting of the Superior Court. He was 
(373) 100 yards from the courthouse, and did not disturb the court. 

For  this act of drunkeiiness he might hare  been, by force of the 
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act of Assembly, fined 25 cents by a judgment of a justice of the peace. 
I t  is  also found by the rerdict that  the defendar~t, at the same time and 
place, made use of profane language, cursing and swearing, and also 
abusive and vulgar language, when he was speaking about the judicial 
conduct of the judge then holding the court, and also the grand jury. 
The  defendant was liable, under the act of Assembly, to a conviction be- 
fore a justice, and to have been fined 25 cents "for every oath or curse." 
Bu t  i t  is  only when the act or acts done by a person or the onlission to act 
by a person who by law ought to act, operate to the annoyance, detriment, 
o r  disturbance of the public a t  large that  the offender becomes amenable 
to the public by way of indictment a t  comnlon law. So f a r  from either 
of the two facts found by the rerdict, or both combined, conling up to 
the above definition of a public nuisance, the verdict expressly finds 
tha t  the people were not disturbed in their business or conversation 
by hiin. There are inally inmoral  acts and ricious conduct of persons 
which bring down the illdignation of every virtuous man, in regard to 
which the Legislature hare  not thought society would be much aided by 
har ing  the delinquents indicted; they are left to the correction of the 
religious and moral influence of society itself. We think that  the judg- 
ment was right. 

PER CTRISM. Affirmed. 

Cited: h'. 1..  Jones, 31 S. C., 40. 

THOMAS DEAVER v. JAMES KEITH ET AL. 
(374) 

1. Under the attachment law a judgment taken against a defendant who has 
not appeared or some of whose property has not been attached is 
utterly void. 

2. Where a note payable in specific articles has been given by A. to B., 
then assigned to the defendant in the attachment, and afterwards by 
him transferred to C. ,  who is summoned as a garnishee, this note is  
not the subject of attachment in the hands of C., and he is  not bound 
on his garnishment to answer for its value. 

3. In no case where the claim of the defendant against the garnishee in a suit 
by attachment rests in unliquidated damages can the demand be at- 
tached. 

APPEAL from BUNCOXBE, Fall  Term, 1844; Rattle, J .  
The plaintiff took out an attachment against one James Keith, a n  

absconding debtor, returnable before a single magistrate. This attach- 
ment i s  dated 10 November, 1836. On  12 November a notice is issued 
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by the plaintiff, Thomas S. Dearer, to John -1. Sorrell, .sulnnloni~~g 
him as a garnishee in  the case. -hid on 2 1  Sovember another notice 
for tlie same purpo-e is issued 11)- Jolili G. Blackwell, a constable, to the 
same John A. Sorrell. to appear on 26 Sorember  before one Hunt ,  a 
juqtice of the peace. T11o.e notice. are illdorsed by the constable ad 
follows : " K c f u ~  net1 a true copy of the n ithill by me, J .  G. B1ack1.i ell." 
The magi.trate, Mr.  Hunt .  di*niisqed the proceedingi oli the c l q  of 
trial, 26 Soxe~nber ,  and tlie plaintiff appealed to tlie cou~ity court. 
And a t  the February Sessious, 1h37:of the court, being the return term. 
an  order n a s  made directing a s c i r ~  t l ~ t i u c  to be issued to Joseph M. 
Rice, the a d n ~ i ~ ~ i s t r a t o r  of Surrell, lle I l a ~ i n g  died in the nieantillle, 
"to make him a party to the suit as defendaiit." At F e b r u a r  Term, 

1639, tlie court ordered publicatio~i to be made agailist Keitli, 
(37 .5)  as a nonre\idel~t. for six week-, a d  publication n as inade, agree- 

ably to the order. A t  February Terin, 1840, tlie suit was, b 
order of tlie county court, disniissed, alld all appeal taken b -  the plail~tifl 
to the Superior ('ourt. I n  thiz court, at September Teim, 1842, the 
cause was submitted to n j iq,  but nithout any pleas, and agai~ist  
both, ~vlieil the jury returned a verdict against Keith. The court gaTe 
judgment in faror  of the plaintiff againqt .Jame. Keith for the anlou~it 
of the claim agninqt liim, and judgi~leiit ill  fa^ or of Rice, as tlie adlni1~- 
istrator of Sorrell, upoli the ground that Solrell oned notliing to Keith. 
At the same term of tlie Superior Court an  order x i s  made that J. ,\I. 
Xice illall be sumn~o~~ec l  to show ~rlietlier lie has in his halids ally prop- 
erty belonging to J a ~ , ~ e s  Iicitli. The liotice issued to liini the admill- 
istrator of Jolin -1. Sorrell. and, i n  the cllnracter of such admillistrator, 
hc rendered his ga r l i i~h~ i~e i l t .  1 1 ~  ~ ~ l i i c h  he ztated that "as aclnlillistrator 
of Jolni A. Sorrell he has collected a certain note for  the amount of 
$170 in  f lu t ic ,  for nliich in cadi lie r cce i~  ed $103; that this note mas 
made by one TT'illianl X. Gillcspie to one Steplien Griffitlis, and wab 
assigned by liinl to one .James Keith, nho  a + m d  it to John A. Sorrell, 
among nhosc pa;lcr*. :liter his dcath, it  n a s  found," etc. Tpo11 thi.; 
statement of facts, tlir iqwes, vliiitercr they niay hare  beeu, w r c  tried 
a t  Scpteinher Term, 1911. The preqiding judge ga le  judgmel~t agninqt 
the plaintiff, and he appealed. 

Francis f o r  p l a i n t i f .  
S o  counsel f o r  r lc frn t la~i  t .  

N a s ~ ,  J. We cannot perceire with what propriety his Honor could 
ha re  given any other judgment. I n  fact and in truth, the cause was 
out of court, both as it respected Keith, the defendant in the action, and 
Sorrell, the garnishee. The  judgment against Keith, obtained in  the 
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Superior Cvourt at Septei~lbcr Terni. 1S12, n a s  an entire nullity. H e  
was not in court, eitlier by 1liq lwrson or his property. The  record 
qho~m that he x a s  not an i~ lhal ) i t :~ l~t  of this State, and no property of 
his had been attached to aiisner as a f o u ~ ~ d a t i o n  for ally pro- 
ceedings against lii111. The judgment against him, then, was (376) 
not merely roidahlc, but was absolntely void. L i r ) r ~ s f ~ . o n g  2'. Hnr- 
s h a ~ r ,  12 5. C., 189. I f  it  were not ro, the first principles of justice 
nould he violated. Ah iudividunl might be stripped of his property, 
~vithout bei~lg heard or h a ~ i ~ ~ g  all opl)ortunity to be heard, or  driven 
to expe~isirr  litigation to ~na i~ l t a i l l  his rights. 111 this case Keith was 
not and never had bec~i in court. The attacl~iiiclit i s  o ~ l y  intended to 
compel an  appearal~ce. H i g h f o i w l  I . .  JI~r i iccy ,  2 N .  C., 21. ,it the 
time thiq s i n g ~ ~ l a r  judgni~nt  na.; obtaillecl agninst Keith the court gave 
judgneiit ill fa ror  of Josepli 31. Rice a s  the adriiiriistrator of 
John A. Sorrell, that hc, Sorrc.11, a t  the time he was suiilmo~ied as a 
gamisliee, m ~ d  xhen  lie ii1:idc his g a r l l i h l l e ~ ~ t ,  was not indebted to 
James Keith, and had not ill hi. hands any property or effects of said 
Keith liable to the attachnlrl~t. The cause nonld tlicn hare  been cii- 
tirely out of court, but for :ill ordcr made siinulta~~eously, that  notice 
should issue to Joseph N. Rice to anever, as gornishec, as to his in- 
debtedness to Keith. A notice wai  i w ~ c d  to hiill, aud he was su~nmonecl 
in his character as adl~liiiistrator of Sorrell, to inake hi3 garnishment. 
H e  answered that  aniong the 1)aper.s of his intest,-te he fomid a note 
originally giren or made by olle Gillcspir to a inan of the name of 
Griffiths for a certain suiu of money to he discharged in trade; in other 
words, to be discharged ill s p c ~  t f r c  u t f i t l t s ,  which note had been assigned 
to Keith and by llim to Sorrell. adnl~~i is t ra tor  of Sorrell, Rice was 
not bound to alirwer as a ganlidiee. H e  had already in this case had 
a judgment pronounced in his faror  that his testator neither o ~ v d  
Keith anything nor liad lie ally l~ropertg or effects of Keith in liis 
hands, and this judginel~t was p r o n o u i ~ ~ ~ d  ill relation to this i d e ~ ~ t i r a l  
Gillespie note, mid was at that time, and still is, ill full force and unre- 
T crsed. There is, hon c x  er, a11otlic.r ohjwtior~ to the proceedil~gs in this 
case, so f a r  as Rice, the garnislice, i> c o w c r ~ l ~ d ,  or as he is concerlied 
ill his rcprcst i i tat i~e capacity. I t  is not 1)retended that eitlicr Sorreli 
or Rice liad anythi~ig  ill tlicir I I R ~ I ~ S  as the property of Keith, 
excel)t the Gi1lcsl)ie note. 'I'llat ~ io t c  was 11ot an  assignable in- (377) 
stru~iient, i ~ o t  b ~ i l i g  for 11101lcy : ~ b s o l ~ t t l y ,  but for so nzuch money 
to be discharged ill trade. Via-: it the subject of attachinent? We 
think it mas ~ io t .  I I ~ r g g  1.. Roofh,  24 S. C'., 282, contni~ls a full state- 
inelit of the doc.triiie on this enbjwt. 13- the act of 1777 no prol-isio~~ 
i., made for t l ~ c  case n h t r c  the g n ~ x i ~ l i c ~ c ~  i- i~ldcbtcd for specific articles. 
Tlii.; oiliission i, wl)plicd 1,. the act of 1793. This act prorid(3s: 



IS THE SUPREJIE COURT. 127  

"When a garnishee shall declare that tlie money or specific articles due 
by him will become payable or deliverable by h i m  at  a future day," etc. 
The act leaves us iu doubt as to the nature of the obligation for the 
delirery of the specific articles embraced and meant by it. I t  i>  con- 
fined to the obligation or assunlptio~i of the garnishee hi tmel f  to the 
defendant in the attachment, either to pay a particular sunl of 111o11ey 
in specific articles, or absolutely to deliver a certain quantity of specific 
articles, as a horse or cow, o r  100 bushels of corn. I n  either case debt 
would lie a t  the common law if the obligation was not complied wi t l~ .  
And in no case,where the claim of the defendant in the action agaiirst 
the garnishee rest in unliquidated damages, can tlle demand be attached. 
This principle is fully established by the case last cited. The  instruineut 
upon which this question arises was not given by either Sorrell or Rice 
to Keith, but was given by Gillespie, and came by assignment to Keith, 
and by hill1 to Sorrell. I t  is not, therefore, such a n  obligation for the 
delirery of specific articles as comes witliill tlle attachnlent l ax .  Keitller 
Keitli nor Sorrell had any title in law to it, and neither could main- 
tain any action on i t  in his ow11 name. When Rice received the money 
on it he r ece i~ed  it not for the use of Keith, but as admil~istrator upoii 
the estate of Sorrell, for the use of his estate, o r  for the use of Griffiths. 
But the estate of Sorrell was already discharged by a judgneut of that 
court, and in  the same case, frorn all liability to tlie plaintiff on account 

of Keith. Q u a  cuntque cia data,  therefore, the judge who tried 
(376) the cause was guilty of no error i n  setting aside the I-erdict of 

the jury and giving judgment for Rice, nhich put the whole cause 
out of court. 

PER CURIAAI. AMirnied. 

Ci ted:  Cameron 1 % .  Rrig X ~ ~ r . c r l l / i s .  4s S. C., S4. 

WILLIABI Tt'. BATTLE v. EVAS S. HOWELL. 

The court takes nothing for a cletlaration but a declaration, and takes no 
notice of any practice to the contrary, farther than that the knowledge 
of such an understanding between the parties or their attorneys, in a 
particular case, ma) induce the court in which the suit pended to be 
very liberal in allowing the attorney of the successful party t o  make 
up the record, after the trial. in  respect to the pleadings as well as the 
other matters, so as to effectuate the justice of the case as i t  appeared 
in truth to be on the trial. 
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APPEAL from I1 \TWOOD, Spring Ternl, 1845; X a n l y ,  J. 
This was an  action for slanderous vords spoken. I t  is stated, i n  an  

exception taken by the defendant, that the pleadings were not drawn 
out a t  large before tlie trial, but that by couseiit of the attorney an 
incipitur was filed instead of a declaration, and a ineinorandum entered 
on the docket, instead of the pleas, as  follows: "General issue, statute 
of limitations." The inernoranduin by the plaintiff's attorney was in 
these words : "That tlie defeiidant said of the plaintiff : 'He  swore 
to a false account. He swore to a false account against me. H e  raked 
u p  a false account and swore to i t  against me. H e  is  a dangerous man, 
and raked up a false account against me, and swore to itJ-being a 
charge of perjury, with the necessary innuendoes, and in the different 
forms." 

On the tr ial  i t  nas  objected on the part of defendant that the nlem- 
eranduin of the words was not sufficient because i t  did not con- 
tain a colloquium and proper iiinuendoes. 011 the part of the (379) 
plaintiff i t  was coiltended that this was accorditlg to the practice, 
when a formal declaration was not required before the trial. The  court 
permited the tr ial  to proceed; and, upon the evidence, the jury found 
for  the plaintiff on all tlie issues, as if they had been formally joined. 
The plaintiff's attoriiey then had the record made u p  in due form, in- 
serting therein a proper declaration, and he entered a judgment accorcl- 
ing to tlie verdict. From that  the defendant appealed. 

Badger for p lu in t i f .  
Francis for d e f ~ n d a n t .  

RCFFIN, C. J. Wllether the memoranda, which were delivered and 
accepted instead of the declaration and pleas, coi~forined to the practice 
o r  not, the court does ilot undertake to determine. I f  there be any prac- 
ticeupon the point, it  is a practice, not established by the court, but b , ~  
the attorneys, a i d  it is entirely between them. The court takes notliitig 
for  a declaration but a declaration, and it takes no notice of any practice 
to the contrary, farther than that  the knowledge of such an  nnderstand- 
iilg betw~eil  the parties or their attorneys, in a particular case, may fur-  
nish an  irducement to thc court i n  which the suit peiided to be very lib- 
eral in allowing tlie attonicy of the succes~ful party to nlakc u p  tilt> 
record, after the trial, in respect to the pleadings as well as other mat- 
ters, so as to effectuate the justice of the case as i t  appeared in  truth 
to be on trial. I f  the defendant's attorney x7as not satisfied with tlic 
memorandum, as n declaration, he had nothing to do but to require a 
declaration. B11t. d c c l i t l i i ~ ~  to do that, he insisted that  the court should 
determine n h e t l i c ~  t l ~ c  o ~ c i p l t ~ / ~ ,  as inch, n-ai: good, accordiig to thr  
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uliderstal~dilig het~veen the attorneys theniselre>, which was a thing x i t h  
nhich the court had riotliirlg to do, and. legall-, could hare  nothing to 
sag. 

Still less can this Court act upon all? such ground. As an appellate 
tribunal, our riew of tlie pleading> is restricted to the record as 

(350) made up. According to tlie tlanscript sent here, the plaintiff did 
file a declaration, nit11 a proper c o l l o c / ~ i i r r i , ~  touching a ju4ic.d 

1)loceeding before a ju2tic.e of the peace upoli a \ \arrant  betnee11 the 
present parties, aud tlie esan~ination of the plaintiff as a n i t n e v  upon 
ihe tr ial  thereof undcr the hook debt act, with i irnuendoes,  pointing the 
nords of the defer~dant to the plaintiff, and an  a~~ern ien t  that  lie in- 
tended thereby to charge the plaintiff with llaring coninlltted the crime 
of perjurv on his examination. T o  the cleclaration in the record the 
defendant's counsel here takes no exception, a d ,  indeed, he admits 
that none can be taken. Therefore. as it appears to this Court. elerg- 
tliing was regular from the beginning; and there n a5 no ground in fact 
for the objection taken in the Sul~erior Court for the defendant. Con- 
-equently, the judgment mn.t be affirmed. 

PLR C ~ R I - L ~ ,  S o  error. 

SAMUEL J. TVHEELER v. PHILIP DUKN.  

TVhen upon a contract for work to be done the  par ty  who i s  to do the  
~ v o r k  agrees to be answerable for lost time, t he  demand for this lost 
t ime i s  in t he  nature  of unliquidated damages, and cannot be set  off; 
but when the  party afterwards acknowledges in  a letter  how much he  
owed for such lost t ime, indehitcrtus assump.~i t  may  be brought f o r  i t .  

-~PPE.LL from L r s c ~ r , s  Spring Term, 1843; Bailey. J .  
The c a v  was that the dcfcndnnt had been in the e m p l o p e n t  of the 

plaintiff, and that it nav the u~~derstai iding or aglccmciit of the parties 
that the fonner shoulcl l~iake np to the latter the time he ~liould lose. 

Cpon the termimtion of the serx-ice, the defendant sued the plain- 
(381) tiff for the work done, and recovered a j u d p e n t ,  nhicli TT'lieelei. 

paid. This action by mwrant is  brought b -  the plaintiff to re- 
corer thc T ~ ~ L I € !  of the time that I?-as lost by the defeildant during his em- 
ployment. The defendant. among other things, pleaded set-off and former 
jndgxm~t .  The only eridencc prod~iced by the plaintiff was the record 
of tlie caqe, in vhicli Du1111, thr 1)rcsent de fenda~~ t .  sued the prwent plain- 
tiff. and a letter from the former to the latter. I n  the suit. D u n n  t'. 

TT'hcelcr, the latter ~) leadrd  a sct-off, and filed his account, colltaining 
many itcms of articles furnished D u ~ n i .  a11c1 money paid him. which ac- 

272 
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count is set forth in the record. Dunn obtained his judgment at Novem- 
ber Term, 1540, of Hertford County Court, and the letter of Dunu to 
Wheeler is dated January, 1841. I n  this letter Dunn writes : "Yours of 
20 December is at hand. You say you were surprised I had sued you. 
I f  you recollect, you told me to sue yon. I told you at the time I did not 
wish to do so. The bill I let you hare of worlr done amounted to $146.18. 
What I receired, lont  ti?)^^, board at Carter's while 1 was sick, amounted 
to $41.49, besides the $10 bill I got since that, reduced my account to 
$95, with interest. I would prefer i t  should be sent by mail." The 
defendant introduced no testimony, but relied upon the account exhibited 
by the plaintiff to show that the claim of Wheeler against him for time 
lost had been settled in the former suit. I t  was urged by him that the 
sum of $8 paid Carter for board, and the $10 charged as cash in 
Wheeler's account, were oflered as sets-off upon the trial in Hertford 
County Court, and could not be recovered in this action, and that there 
was eridence of a set-off for t ime  lost. The jury were instructed that 
the letter of the defendant was evidence that the defendant was indebted 
to the plaintiff $51.49, unless the same had been allowed Wheeler in the 
former suit, or had been offered by him as set-off and passed on by the 
jury, and that the account exhibited by him was evidence that the 
money paid Carter and the $10 paid Dunn had been offered by him, 
under his plea, a d  could not be recorered; but that there mas 
no ecidence of ally set-off for loss of time, and that the plaintiff (382) 
was entitled to recorer the an~ount of his claim, dedncting those 
t r o  items. The jury returned a verdict for the plaintiff. 

The defendant mored for a new trial upoil two grounds: (1) That 
there zcas evidence of a set-off, for loss of time, as well as for the money 
paid Carter and the money paid Dunn. (2)  That loss of time sounded 
in damages, and could not be set-off, and if any recovery could be 
effected in this case, it could not be by warrant. 

Judgment being rendered for the plaintiff, the defendant appealed. 

Iredel l  for p la in t i f .  
.-lle.randei. a?zd R o y d ~ n  for defendant .  

SASH, J. We percire no error in the charge. The only contest be- 
tween the parties is as to the time lost. The case sufficiently shows i t  
v a s  a part of the contract that Dunn, the defendant, should account for 
the time he should lose. This is evidenced by Dunn's letter, and is 
indeed admitted by the defense in claiming that a charge for it was con- 
tained in the account filed by Wheeler in Dunn's suit against him. We 
are at  a loss to perceire upon what ground the defendant can contend 
there is any eridence that the time lost by- Dunn had constituted any 
portion of the set-off claimed by Wheeler in the suit. The only evidence 
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in the case is the letter of the defendant and the record of the suit ill 
Hertford. I t  is impossible to read the foriner without seeing a t  once 
that  the judgment against TTlleeler had been obtained without allowing 
for the time lost, and in the account filed there is no such charge. TT'e 
rather agree with the defendant in his second objection, that  for  the 
time lost Dunn was answerable in damages, which, at the time of the 
tr ial  were unascertained, and could not be given in evidence as a qet-off. 
We think, therefore, the presiding judge v a s  elltirely justified in telling 
the jury there n7as no evidence that the charge for the time lost n7a5 
offered to the jury as a set-off on the former trial. TTe entirely agree 

v i t h  his  Honor that the letter of Dunn n a j  e~idence  to tlie jury 
(383) of  hat v a s  due from him for the tinie lost by him. H e  says : 

"Xy account against you for lily work was $146, and after deduct- 
ing what I receired, lost time and mone7 paid Carter, which amounts 
to $41.49, besides the $10 receired since, illy account agail~st  you i; 
$95." This letter is written after tlie j u d p ~ e n t  is obtaiiled against 
Wheeler, ill Hertford Cou~i ty  Court, and i n  reply to one written h. 
hinl, coiiiplainii~p of the suit, as the defendant in ansner says. TTe are 
inclined to think it coniplaiiled of inore than simply being sued for a 
just debt, and, if exhibited, xould ha l e  ~ h o ~ v n  that  he v a s  also dissat- 
isfied with the amount recorered. Be this as it iliay, Jve consider thiq 
letter as coritainirig a sufficiently distinct admission on the part  of 
Dunn, not only as to his liability to account with Wheeler for the time 
he had lost, but also that it had not been allowed him in the previoui 
suit. K o  other construction can be placed upon it. I t  further suffi- 
ciently for the plaintiff's purposes, ascertain the amount due. What, 
therefore, might have been and, for aught that  appears to us, was, a t  
the trial of the suit of Dunn against TTheeler, uilliquidated damages 
was no longer so. ,After the writing of this letter Dunn had himself 
inade that sufficiently certain which was before ul~certain, and i n d ~ b -  
i t a t m  assumpsi t  could be obtained for the sum due. That  letter ~ v a s  
evidence to the jurv that  the parties had accounted together and ascer- 
tained the sum due from the defendant for the time lost, ~vhich the 
plaintiff had not set off or  offered to set off in the former action. 

PER CURIAJI. S o  error. 

(384) 
JOHN W. TAYLOR & CO. v. COSSTAST 1%'. BUCKLEY 

A nonresident creditor cannot. under our attachment laws, attach the prop- 
erty of his debtor in this State when the latter has not absconded nor 
removed to avoid the ordinary process of law. 
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APPE IL fro111 St RRY Spring Tenn,  1845 ; Bai ley ,  b. 
This was a suit conn~lcnced by attachmelit. The defendant pleaded in 

abatement that both the plaintiffs and the defendant were nonresidents 
of this State, and 1vl.e residents of another g ~ r e ~ n n ~ c n t ,  to wit, the plain- 
tiffs of New Yorlr, and the defendalit of Texas. To this plea the plain- 
tiffs demurred. The court orerruled the denlurrer and dismissed the 
attachment, fro111 which jndgiiient the plaintiffs appealed. 

B o y d e n  for plaintiff's. 
Xorehead  for. c l ~ f ~ ~ l d i i t t t .  

DAKIEI,, J .  The l)laiiitiffs arc citizens of New York, and the defend- 
ant  is  a citizen of Tcsas. I n  Rroghill  v. Il'ellhorn, 15 S. C., 511, this 
Court said that  a no~~reaident creditor cannot, under our attachinent 
laws, attach tlie property of his debtor i n  this State whenthe latter has 
not absconded nor reinored to aroid the ordinary process of the law. 
I t  is not necessary liere to repeat the reasons of the decision in that case. 
The  case is i n  point and supports the judgmeut rendered in the Superior 
Court, which inust, therefore, be 

PER CURIAM. Affirmed. 

FROST, TOWSSESD & MEXDENHALL v. JOHN A. ROWLAND. 

1. A return of a sheriff to a f i .  fa. that "he had made a levy on personal 
property and taken a forthcoming bond, but had not sold it; that the 
obligors did not deliver the property on the day, and that after the day 
it was too late to make a sale," is not such a "due return" of the 
process as well exempt the sheriff from amercement. 

2. The act allowing the sheriff to take a forthcoming bond operates only 
between the sheriff and the debtor and his sureties. The creditor is 
left to all his rights and remedies against both the debtor and the 
sheriff. 

APPEAL from ROBESOS, Spring Term, 1505; Pearson,  J .  
The defendant was the sheriff of Robeson, and the plaintiffs delivered 

to him, three inonths before the return day, a writ of fieri facias on a 
judgment recovered by thein in  the Superior Court against one MacLean. 
The  defendant returned tlie same that he had levied i t  on certain prop- 
erty therein mentioned, "but that he had not sold it and made the 
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money, because he had taken a forthcomilig b o d .  and the property \\-as 
not delivered a t  the da-, and that, after that day, it was too late to 
make a sale." On this return the plaintiff mored for an amercenlent 
nisi of $100, ~vhich  the court ordered, and thi? i- a & r i l e  fatius to the 
defendant to show cause. 

The counsel for  tlie defelidant in ic ted  that hi-  l e t ~ ~ r n  Tvas ((a due 
return," inasliluch as he was authorized to take a fortlieomil~g bond, and 
he Tvas, therefore, in 110 default, and might retnrn the truth of the ca-e. 
But the court made the order abqolute, and the defendant appealed. 

RUFFIS, (2. J. The judgment must be afirliied. I t  is not dispnted 
that the return n as no ansver to the n rit a t  co11niion lax-. Therefore, 
the amercenlent ~i-as proper under the acts of 1777, ch. 118. see. 5 ,  and of 
1821, ch. 1110, standing by themselres. But it was contended, as the act 
of 1607, Rer .  Stat., ch. 45, see. 17, makes it lawful for a sheriff to leare 
property in the debtor's possession and to take a forthcoming bond, 
that  it follows he may return that  matter as his excuse for not selling 
the property and bringing in tlie ~iioiicy. Even if that nere  true, thi.; 
return noulcl be radically defectire, in llot setting fort11 the bond as to 
the obligors, peualty, and the particular effects nieiitioned in it, and the 
day for their d c l i r c y ;  .so that it might be see11 t h t  a proper and ef- 
fectual bond had been taken. But the whole lmbition is, in the opinion 
of the Court, erroneous. The purpose of the act of lfO7 was merely to 
declare such bonds ralid, notwithstanding they are giren as indemnities 
to the sheriff, for postpolling the execution of his writ. The act o p r -  
ates between the sheriff and the debtor, and his suretici, and between 
them alone. The creditor is  left to all his rightq and remedies againkt 
both tlie debtor and the sheriff. The act llas beeu al~vays so understood; 
and, indeed, the prorision is express, "that the said officer5 shall, nerer- 
t l ~ t l e s ~ ,  remain liable as heretofore, i n  all respects, to the plaintiff'. 

clain~." The creditor has no concern n it11 the bond. H e  is neither 
(389) bound, nor allowed to take an assigunient of it. I t  is purely all 

indemnity to the sheriff; and that it m a .  he an effectual incte~!l- 
n i t - ,  both as to the amoullt and the period of tlie r e c o ~ e r ~  on it,  the act 
of 1822 gires a sulllli1ar.y reniecly, by motion. for all such daluage; n.; 
the officer niay h a l e  sustained or be liable to sn.;t:iii~. If  taking a fort1.- 
coming bond n-ould exonerate the sheriff from the duty of selliug. or 
anthorizc him to return that matter as an  excu-e, it is obxiou, t l ~ t  
the creditor would lose his remedy by an amercement and. indeed. 
could neTer enforce a sale, since the sheriff iliight tali? and rerlti..l 

L 

such bond.; ; I {  p r ~ l , e t u o ,  as  snccessire esecutio~i.: -1lonltl be delivered t o  
hi111. 
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But it ~i aq furtht>r argued, that, as the act. Rer .  Stat.. ch. 31, see. 61, 
makes the sheriff rubjcct to i~ldictnle~it  a9 rvell as to aniercei~ir~it, for  
not duly execntiiig and returning process, the anlerce~nent ougl~t  not to 
be imposed but for qolw criminal ac t ;  and, therefore, not for a thing 
nhich the lan authorized tlie dieriff to do. To this argument, there are 
se1 era1 ansn7ers. 111 the firbt place, the amercement n as first gireii by 
the act of 1777, of £50 to be paid to the party grieved, by order of tlie 
court on motion. That  act neither provided for an  i~~d ic tmen t ,  nor 
even for a penal t -  to he recowred by any person suing for i t  to his on-IL 
use, in whole or in part. I t  did not treat the act as an  offense against 
the p ~ ~ b l i c ,  for n hich there should be a proceeding crirtr ir~alzter, properly 
speaking. But  the proriqio~i was made for the better admi:~istration of' 
the law in action, betnee11 citizens, and in adrailcenie~it of the justice 
due to the suitor. by g i ~  ing to t h ~  ,uitor suck: iuni as, it  ~ r a s  *111q)obed, 
11-ou1d be, in general, '1 co~i~pel l~at io l l  I C Y  tile inconv:~~ieli~e dnd loss 
arising from the d e l ~ q  in the discharge of the sheriff's duty. I t  n7a9 
really, therefore, retiledial ill its character, and not to be interpreted 
with any such qtrictne+. as i.: proper in respect to penal statutes, in the 
ordinary sense of those terms. 

Then came tlie act of ls21,  ~vhich was rendered necessary b -  several 
considerations. F Y ~ I I ~  the depreciation of the currency of 1777, the 
£50 was found inadequate to coinpensate the party, or  to cause 
diligence by the officer. Indeed, it was k n o m ~  that debtor; often (390) 
prevailed on sheriffs to oillit doing execution, by paying dorrn to 
them the trifling fine. To p r e ~ e n t  such scandal to the lax and such in- 
jury to the suitor. the Legislature enlarged the amercement to the party 
griered to £100. But, as e7 en that in ,some cases nould be ad1 anred by 
the debtor, and it was intended to enforce effectually the execution of pro- 
cess in all case<, it n a s  added in that act, "that said sheriff' shall for 
every such neglect be further subject to indictment." S o ~ i - ,  nhether the 
defendant nould. ~ m d c r  the circuinstances of this case, be liable on in- 
dictment, need not be considered. I t  might probably turn on the good 
faith of his act< and his intention;, as found by a jury. But, admitting 
that he might uot bc, it  do^ not follow, that he ought not to he amerced 
a t  the instance and for the benefit of the suitor. I f  the proriuions for 
anierceinent and indictlnent lvere parts of one and the same original 
statute, they would not necessarily be coexte~~sive in their application, 
as they were enacted t l irprso intuitlr. But  t h e ~  are not so to be regard- 
ed;  for the first is but reenacted from a former statute, and its remedial 
character in the first i; not lost by its conjurlctio~i with a nen7 provision 
in the latter act, wl~icll makes the default i l~g officer further subject to 
indictment. The Legislature did not mean, by creating additional 
guards against official dcfaultq, to diniinish tlie redress to the suitor for 
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his p r i ~  a te  losq, to nhicl l  he  Tvas before entitled. Thig is placed be- 

yond al l  doubt by  the  R e r .  Stat. .  ch. 100, see. l b ;  f o r  although t h e  Rev. 
Stat., ch. 31, sec. 61 reenacts the  act of 1b21 simply. alid gives both the 
amercement a n d  the indictment;  yet ill chapter  109, everything about 
a n  iildietment is  omitted, and  the acts of 1777 and 1621, a r e  combined 
and reenacted i n  respect of the  amerceinelit a lone;  nl l ich shows tha t  
the  anlercenlent is  merely a measure of r e d r e s  f o r  the  suitor, and, 
therefore, t h a t  h e  is  entitled to  i t  i n  e r e r y  case i n  which the  officer fai ls  
to make "due return" of a writ.  

PER C ~ R I A A I .  Affirmed. 

Ci ted:  Y ~ a r q i n  1 % .  TTood, 84 S. C., 328. 

(391) 
THE WILlIINGTOIi ASD RALEIGH RAILROAD COMPANY 

v. JOHN A. ROBESON. 

1. Where the defendant bj an agreement in ahich,  after reciting that the 
State had resolved to take two-fifths of the stock of the corporation 
(which is the plaintiff in this sui t ) .  when three-fifths had been taken 
by private individuals, became bound, among others, to take certain 
shares of the stock. p i t h  this proviso. "Piovzcled. houeccr .  that if a 
sufficient subscription is not obtained to secure the subscription of the 
State within twelve months from 1 February, 1837. each of us may, if 
we think proper. withdraw his subscription and be entitled to receive 
back whatever sum ma? have been advanced thereon within twelve 
months from the said date," and where the defendant had paid a part 
of his subscription after 1 February. 1838: Held,  that the defendant 
was bound to pay the remainder of his subscription unless he could 
show that the required amount had not been subscribed to entitle the 
company to the State's subscription. and that,  in consequence thereof, 
he had elected, within a reasonable time after the expiration of the 
twelve months, to withdraw his subscription. 

2. A proviso is  the statement of something extrinsic of the subject-matter of 
the contract which shall go in discharge of the contract, and, if it is a 
covenant, by way of defeasance. 

3. A proviso, therefore. need not be stated in a declaration, but. if the defend- 
ant  wishes to avail himself of it, must be averred in his plea. 

4. In this case the defendant, by paying a portion of his subscription after 
the expiration of the twelve months, has shown that he had made his 
election to continue a member of the company. 

APPEAL f rom KEV- HAXOTER, Fall Term,  1844;  Bailey, J .  
T h i s  action is  brought to recorer f r o m  the  defendant t h e  amount due 

upon his  subscription to the  stock of t h e  company. T h e  charter  of this 
company was granted by the  Legislature i n  1S33, and  i n  1835 the  
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capital stock was increased, aud at the sessiou of the Legislature, 1836- 
' 3 7 ,  a joint resolution was passed, authorizing the Public Treasurer to 
subscribe for two-fifths of the stock, when three-fifths had been taken 
by private ii~diriduals. I n  consequence of this pledge on the part of the 
State, the books were opened again, and new stock created, and 
the defendant subscribed for thirty shares. The contract between (392) 
the company and the new subscribers was as follows: after re- 
citing the proinise on the part of the State to take two-fifths on the 
condition specified, the subscribers take each the nunlber of shares an- 
nexed to their names, agreeably to the terms of the charter: "Prov ided ,  
however ,  that if a sufficient subscription is not obtained to secure the 
subscription of the State within twelve months from this date, each of 
us may, if w e  tlzink proper, withdraw his subscription and be entitled to 
receive back whatever suin may have been advanced thereon within 
t w e l ~ e  months from this time-1 February, 1837." Between February, 
1837, and February, 1838, the defendant paid several installments on 
his stock, and one in Narch, 1838, and was, from time to time, notified 
to pay other installments, which he neglected to do, and this suit was 
commenced in 1843, to recover the balance due oil his subscription. The 
writ issued 30 Narch, 1843. The plaintiffs produced no evidence to 
show that within the twelve months, as specified in the articles of sub- 
scription, three-fifths of the stock had been taken by private subscribers, 
so as to insure the taking by the State of two-fifths. The presiding judge 
was requested, on behalf of the defendant, to charge the jury that the 
true construction of the terms of the subscription was that in case the 
requisite amount of subscription to the road, to secure the State's sub- 
scription was not obtained within twelve months froin 1 February, 1837, 
then the defendant mas not botrncl by his subscription, aild was entitled 
to their verdict. His  honor refused so to charge the jury, but instructed 
them that by the ternis of the subscription, if the State's subscription 
was not secured within the twelre months specified, then the defendant 
was at liberty, at any tiine before 1 February, 1838, to dissent from his 
subscription, but not after that time. 

The jury found a verdict for the plaintiff, and thr defendant appealed. 

II'. H.  Hayu>ood and Iredel l  for t h e  p l a i d i f f .  
S t range  a n d  K a r r e n  TTTinslou~ for t h e  defencfunt.  

XASH, J. This is not a case of pleading, but its rules will 
throw much light upon the question subn~itted to our decision. (393) 
The instruction prayed for is based upon the supposition that the 
procuring the three-fifths subscription within the twelve months was a 
condition precedent to the defendant's being bound to pay for the stock 
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lie took. I f  it was a condition precedent, the11 rlie plaintiffs were bound 
to set it  forth in the declaration, and aTer its fulfillii~ent or  s11o~i~ Some 
cause for its ~iollperforli~alice. 1 Chit. PI., 310. I t  is true tliat i n  ever-  
action upon a contract, nhetller under seal or  by parol, the contract 
must be substantially set forth, that is, it is sufticiellt to show the sub- 
stance aud legal effect: 1 Chit. P1. ; L e ~ l t  z.. P r n c l l ~ { o d ,  10 Mass., 230. 
Nor  is i t  requisite to set forth more of the contract than the portion 
the breach of which is coiiiplained of. 1 Chit. Pl., 299 ; 4 Taunt., 295 ;  
Tpmpes t  1 , .  Ranl ing ,  13 East., 19. I n  the latter case Lord Ellexborozcgh 
says: "I t  is enough to state that part t r u l -  which applies to the breach 
complained of, if that which is oiuitted, do not qualify that which iq 
stated." Holcell  I , .  Richurds ,  I1 East., 633, is to the qame effect. If  the 
1)ortion of the contract omitted is iaiportalit to the plaintiffs' case, the 
defendant may take adrantage of it under the general i-we, a <  a fatal  
variance. The part of the contract here omitted neither qualifies the 
contract llor discharges, of itself, the liability of the defendant. The 
contract is not that the failure to secure the State's subscription of two- 
fifths should rnake roid the defendant's liability; but it gives lii~il the 
right, if he choose to exercise it,  of discharging lii~nself by withdrawing 
the subscription within a limited time and deiilailding the inoney lie 
may have paid. The failure of the State's subscription does not dis- 
charge hiin; he must discharge himself. The error consists ill not dis- 
ti~iguishing between a proviso and an  exception. A proriso is properly 
the stateinel~t of something extrinsic to tlie subject matter of the con- 
tract, nhich shall  go in discharge of the contract, m d .  if it iz a corenant, 
by w a  of defeawiice. Ail exception ib the taking >olne part of tlie sub- 

ject matter of the contract out of it. -1 p r o ~ i s o  need not be 
(394) stated in tlie declaration, for this, says Mr. Cllitty, ought to 

come from the other side. 1 S a ~ n d ~ r z ,  334, 11. I". ,Sir R ~ c h n r r l  
l lo tharr~ 1 % .  Eas t  I n d i a  C ' o m p a ~ ~ y ,  1 Term, 643. 111 the latter case. 
d s h w s t ,  J . ,  in speaking of the circumstaiice wliicli n as onritted in the 
declaration, obserres, "'This, therefore, being a circuiuqtance, the oniiq- 
sion of n1iic.l-i n a i  to defeat the plaintiff.' right of action, O I I ( Y  imted,  
vlletlier called by the ilaine of a proviso, by n7ay of a defeasalice, or a 
coriditioii subsequent, it inust in its 1i:rrure be a ~iiat ter  of defense, a i d  
ought to be shown hy tho defendants." How stalids thi.; ca+e! The 
defeirdant had subscribed for thirty shares of qtock. and had neglected 
to pay up the i~istalhiients as they fell due. This was admitted. Here 
the11 was R breach 011 his part, and a, right of action rwted ill the plaill- 
tiffs. IIow was this vested right to be divested? B> its being made to 
appear tliat the subscription of the State had not been secured in the 
required time. And, according to J u s t i c ~  Ashrrrst. i t  was either a pro- 
viso or condition subsequent, to I>e sho~vrr bv the defendant, and could 
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not be a condition precedent. Neither is i t  an  exception, according tcl 
the definition of Williams, in his note to Saunders, 334, n. 2. I t  is not 
a taking out of the corenant or  contract some part of the subject matter. 
Thus, i n  Tenzpar~jj 7%. Rur~turnd, 4 Camp, 20, the plaintiff declared u p o l ~  
an  absolute eovei~ant in a lease to return the nremises a t  the end of the 
term, i n  as good plight and condition as they ~vere  a t  the time of ~ n a k -  
ing the indenture. Upon the production of the indenture, the covcnant 
was qualified by the words, '(fire and all other casualties excepted." The 
plaintiff was noilsuited on the general issue, for the variance. So iu 
Langston Z-. C o r ~ l ~ y ,  4 Campbell, 177, the plaintiff' declared upon a n  
absolute acceptance on a bill of exchange. The evidence sho~ved a con- 
ditional acceptance. Gihbs, P h i ~ f  .Tzistice, declared the plaiutiff coultl 
not recorer on that  count. Now in each of these cases, a part of the 
subject matter was taken out of the contract. I n  the first case, the de- 
struction of the premises by fire or other casualty, was taken out in 
fixing the defendant's liability; and in the other, the condition 
upon which the defendant gave his acceptance; and it was neces- (393) 
s i ry  for the plaintiff in his declaration, as there were exceptions, 
to allege and show that  they did not exist. We are of opinion, then, that  
the court could not hare  given the instruction requested, because pro- 
curing the subscription of the State was not a condition precedent to the 
liability of the defendant; and, therefore, he was not d i s c h a r g ~ d ,  be- 
cause i t  was not secured in the time specified. I t  was a condition sub- 
sequent, o r  rather a proriso, the benefit of which could have been claimed 
by the defendant, if he had thought i t  to his interest to do so and availed 
himself of the privilege in  proper time. 

The proviso is, if the subscription of the State is not secured in  
twelve months from 1 February, 1837, then, not that  the defendant's sub- 
scription shall be null and void, but that  the defendant shall be a t  
liberty t o  withdrazu his subscriptioil within the same time. The charge 
of his honor upon this part of the case, ~ 7 e  think erroneous, and, if it  
was or could be, uuder the circunlrtances, injurious to the defendant, we 
should feel ourselres constrained to grailt him a new trial. The co111- 
pany, the plaintiffs, had until the close of the last day of the twelre 
months to secure the subscription of the State, and although, by the 
terms of his contract. the defendant m s  called on to withdraw his sub- 
scription within the same period, yet the lam mill allow him a reason- 
able time after the lapse of the year to avail himself of it. H e  could not 
immediately ascertain the fact. One inont11 after the expiration of the 
time, to wit, i n  March,1838, he paid u p  another installment. F i r e  years 
thereafter, he is sued for the installnlent still due, and in all this time 
he has not exercised the right he had r e se r~ed  to llimself, of wi thdraw 
ing his subscription and demanding of the coilipaliy the money lie had 
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pw\ iously paid, nor has he yet done i t ;  hut, f r o ~ n  anything disclosed in 
the case, is now in the enjoyment and exercise of all tlie rights and 
l~rivileges of a stockholder. The proviso n a s  inserted for his benefit; 

there is nothing in it compulsory on him. H e  was at liberty to 
(306) take advantage of it, if he chose. H e  has not done so. H e  has 

made his election to retain his stock, as beiug his interest, and 
come5 now too late, to ask to be discharged. 

RL-FFIS, C. J. 111 my view of this case it is totally i~ l l~nater ia l  
vliether the State subscribed for stock in the conil)any or not, or 11-hether 
there were private subscriptions enough to secure the State's subscrip- 
tion. For, by the agreement, the defendant's subqcription was not to be 
void, u~iless the State subscribed v i th in  twelve ~ ~ i o n t h s :  but the aeree- 

u 

merit was, that in case the State's subscription 11-as not then made or 
zecured, the defendant might, if h~ t h o u g h t  prope?,  withdrav from the 
colnpany and denia~id the nloney he might have preriously adranced. 
I n  other words. the defendant r e se r~ed  an election to himself to hold. or 
to renounce, his subscription, in a certain case. I t  laid on him, there- 
fore, to show that the event had happened in which he might elect to 
withdraw, and, secolidly, that  he had elected not to remain in tlie com- 
pany, but to retire. That  he failed to do;  hut, on the contrary, it  ap- 
pears, that, after the time slmified in the agreement and when lie could 
have ascertained whether the State had subscribed or was b o u d  to do 
ao. the d e f e n d a ~ ~ t  acted as a stockholder and paid a call made by the 
company, as a member of it. So far ,  therefore, from electii~g to x-ith- - 

drax-, the defendant then made a contrary election; and thereby his en- 
gagement became absolute to pay the whole price of the stock ~vllicli he 
had taken. Therefore I concur that the judgment should be affir~ned. 

PER CTRIAAI. S o  error. 

C i t e d :  ( ; o m a , ~  c. B i ~ l l a m y ,  $ 2  9. C., 500; ITTadsr~ort i~  1 ' .  Stelcart, 
0; S. C., 120. 

(897)  
HUBBARD.  G A R D S E R  & CO. v. GEORGE K I L L I A J I S O N  ET AI.. 

1. A, drew a bill, which was indorsed by B. at  the request of the drawee and 
for his accommodation. and acepted by the drawee. A. being desirous 
of having the bill discounted at bank, requested C. to indorse the bill 
a s  i t  then stood. Held.  that on the dishonor of the bill and its payment 
by C., C. had a right to recover the amount from B., the prior 
indorser. 

2 .  An accommodation bill draxvn for the purpose of being discounted a t  a 
bank, and a t  the  foot of the bill was a memorandum. signed by the last 
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indorser, directing the proceeds of the bill to be credited to the drawer. 
On the trial of a suit on the bill by the last against a prior indorser it 
appeared that this n~en~orandum had been cut off. Held, that the mem- 
orandum was no part of the bill, and that its being taken off in no way 
affected the rights of the parties to the  bill. 

APPEAL from CASWELL, Spring TC~III. 184.5; Caldwell ,  J .  
This is all act ioi~ by the plaintiffs, as the holders, against the defend- 

ants as endorsers, of a bill of exchange for $253.92, drawn by Janles C. 
Crane, a t  Richnloi~d, Va., in favor of the defendant, Williamson, on 
Wiatt  Walker, of ya~lceyville, in this State, a t  90 days, which was ac- 
cepted by Walker, payable a t  the branch of the Bank of Virginia, a t  
Danrille, and was rndorsed by Williamson to the other defendant, 
Roane, and by the latter to the plaintiffs. Cpon non assumpsit  pleaded, 
the evidence was that  Walker had before drawn a bill on Crane for $250, 
payable in Richinoiid, in faror  of Williauisoi~, and that  Willianlson and 
Roane endorsed it, and Crane accepted i t  for the acconimodatioi~ of 
Walker, who procured it to be discounted, and received the inoney to his 
own use; and that the bill now sued on was drawn by Crane for the pur- 
pose of raising iilol~ey to meet the first, a i d  Tvas endorsed by the defend- 
ants a t  the request of Walker and for his accoinmodation, and was by 
hiin transiiiitted, accepted and thus endorsed to Crane, that  he niight 
procure it to be discounted and raise the iuoney as aforesaid. In  
order to gire i t  credit at bank, Crane requested the plaintiffs to (398) 
endorse the bill, and they did so, as the. were in the habit of en- 
dorsing Crane's paper for his accommodation. The bill was then of- 
fered by Crane for discount at a bank in  Richniond, and was discounted, 
and the proceeds paid to Crane;  and the bill was then sent to the bank 
a t  Danrille for  collection, and not being paid a t  maturity, i t  was duly 
protested, and notices given to the drawer and endorsers, and the plain- 
tiffs took it up  and instituted the present action on it. I t  appeared from 
the copy of the bill, set forth in  the protest, that  when i t  was proested i t  
had a note or nieinorandum at  the foot of it as follows: "Cr. : J. C. C. 
-K. G. & C." which, upoil the production of the bill on the trial, did 
not appear on it, but the same had been obliterated and cut off. 

The defendants conteiided that  the ulaintiffs were cosureties with 
Crane and themsel~~es for Walker, and, therefore, that  a n  action against 
the defendants jointly could not be sustaiiied; a i ~ d ,  secondly, that  there 
had been such a nlutilation of the bill, as to destroy i t  and prevent a 
recorery by the plaintiffs. Upon the first point the court instructed the 
jury that  the plaintiffs did not endorse the bill with the intention of 
being the sureties of Walker with the defendants and Crane, and that  
he could recorer against the defendants as the prior endorsers. Upon 
the second point, the instruction was that if the jury believed the plain- 
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tiffs made the mutilation with a frauduleilt intent t h e -  could not re- 
cover; but if it  was done hy a stranger, or  by the plaintiffs accidentally, 
it did not affect the in~truinent.  Under these instructions the j u r -  
found for the defenduats; and from the judgment the plaiiitiffs ap- 
pealed. 

RUI'FIS, C. J. As there n a s  no eridencc that the note or letters belon 
the bill had been taken off by a stranger, o r  by any accident or inistake 

of the plaintiffs, there wa.: no ground for submitting the case to 
1399) the jury in those respects. I t  is to be assumed, therefore, that  

the plaintiffs themselres, or  some holder of the bill did the act, 
and that they did it of purpose, at least; if not, in the language of the 
charge, fraudulently. Thus riewing the case n e  should concur ~ r i t h  his 
honor and deem the bill destroyed, p r o ~ i d e d  the words or letters i n  
question formed a part of the bill, so as to make their removal a mutil- 
ation of that instrument, as it is called. But we cannot so regard those 
letters. I n  themselres the7 are insensible, and cannot be understood as 
in  the least degree varying the terms of the bill as expressed a t  large on 
its face, nor the legal rights or liabilities of the party to the bill. But  to 
persons conrersant in business, the object in making the note and its 
nleanirig are r e r j  intelligible. When the plaintiffs put their name on 
the paper it was to g i ~ e  it credit a t  bank that it might be discounted. 
Now, in a regular business transaction, as ererv one is to he supposed 
prima facie to be, the plaintiffs, as the inlinediate eildorsers to the bank, 
were to be treated as the owners of the paper and its offerers, to whose 
credit the proceeds of the discount were to be passed. But as this was 
not real paper belonging to the plaintiffs, as upon the face of things i t  
seemed, but was a r i n d  bill, on which the object v7as to raise money for 
Crane to meet his prerious acceptance for RTalker's accommodation, the 
parties, that  is, Crane and the plaintiffs, did not wish to go through the 
needless trouble of having the money paid first by the bank to the plain- 
tiffs, and then by them to Crane;  but, rather, that  Crane should receire 
i t  in the first instance. S o  doubt, therefore, that  the letters marked a t  
the bottom of the paper meant that if the note should be discounted, the 
proceeds were not to be entered to the credit of the plaintiffs, as the 
apparent offerers. I t  was an  order signed with the initials of the plain- 
tiffs : "Credit James C. Crane," who is the real offerer. I t  was nothing 
more, in fact, than a nlemorandum to enable the bank officers to pay the 
money to the proper person, as between the plaintiffs and Crane. I t  n7as 

well understood at the bank, and the money mas paid to Crane;  
(400) and whe11 that was done the note had ansx-ered its purpose and 



n a s  110 lo~lgcr  of a n y  u8e n h c n  tlw 11111 c a l m  again into tlie plaintiffs' 
liands. I t  n a s  a mere note, to s e n e  i m t e a d  of a check for  the pro- 
ceeds of tlie bill by tlie plaintifis ill f a l o r  of Crane, and  was exc1uc.i~ el-, 
therefore, be t~wel i  those partie. and  the b:uik. I t  formed n o  par t  of 
the bill itself. did llot modify it, term, o r  l?g:tl operation, or collceru 
tlie acceptor or pr ior  e n d o r v r s ;  alld. therefore, there has  beeii n o  
niutilation i n  the case, that  i ~ ,  of tlie I d .  I t  i s  pecisely the same as  if 
tlie nienioraiidnni h a d  heeii oil a different piece of p a p e r ;  a n d  the  re- 
~ u o ~ a l  of i t  hay iiot altered the tenor  of tlie hill i n  the least. 

Upon tllr. first p i u t  n e  f u l l -  concur u i t h  his  honor. T h e  demand of 
the plaintiffs 011 tlie defendants aribe. n a t ~ ~ r n l l y  arid legally out of the 
order in  wliic11 their m u l e s  appear  on the bi l l ;  a n d  there is notliing t o  
vary it .  T h e  plaiiitiffs did not e n d o r v  at  the request o r  f o r  the acconi- 
niodation of T a l k e r ,  but a t  the  rcque>t a n d  f o r  tlie benefit of Crane. 
They  endorsed the bill n i t h  the lianie; of TT'illiamson and  Roaiie oil i t  
fo r  the purpose of g i ~  ing  i t  additional credit i n  the market  fo r  the ac- 
c~omrliodation of Crane. a n d  11ot f o r  the p u ~ p o s e  of sharing ill the  risks 
a-sunied bv the  d e f e ~ ~ d a n t s  f o r  T17alker. They  liave just as  iilucli r ight  
to look to the pr ior  elidor,-ers fo r  p a p e n t  A >  to  the acceptor himself. 
The  Court  is  of opinion the p1:iintiffs mere clearly entitled to a r e r -  
dict ; and, therefore, the  judgnient must he rererqecl, and  

PER ( ' I  XIAX. T'enire d e  noro.  

THE STATE v. TOBIAS GODWIX. 
(401 ) 

1. Where a motion is  made in  the  court below, eTen in  a capital case, t o  se t  
aside a verdict upon the  ground of improper conduct in the  jurors. or 
other mat ters  extrinsic of t he  record, and th is  motion is  founded on 
affidavits. the  Supreme Court will not look into the  affidavits. They 
can only decide upon the  record presented to them. and, therefore, if 
such a motion i s  designed to be submitted to the i r  revision, the  facts 
mus t  be ascertained b) the  court below and spread upon the  record. 

L Where.  in a capital case, when one of the jury, on the i r  coming into court 
and being polled, said "that  when he  first went out h e  was  not for find- 
ing  the  prisoner guil ty,  but t h a t  a majorit>- of the  jury was against  
him. and tha t  h e  then agreed to  the  ~ e r d i c r  of guilty a s  delivered in  
by the  foreman," and \vhen, being again asked, "What i s  your verdict  
now?" he  replied, "I find the  prisoner gui!tf': H e l f .  t ha t  there was  
no objection in  law to the  verdict. 

_IFPEAT, fro111 .TOHX~TOS. Spr ing  T c ~ ~ I I ,  1%: ; Di(X. J .  
T h e  priqolier n as tried for  ~ l i u r d e r ;  n ~ i d .  upon tlie rcturn of the  jury 

into court,  the- n e r e  polled at  the pri-oncr'; wqneqt. E le ren  of tlieni, 
each f o r  himself, a n w e r c d  .iml)ly tha t  Ile fou~ir l  the p r i w n r r  guilty. Tl le  
remaining juror a n m e r e d  that  ~ ~ I l c n  the jury fir-t went out he  ~ a q  not 
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for finding the l~ri\oiler guilty, but that a majority of the jury n a s  
against liiil~, aiid that he the11 agreed to the rerdict as delivered in by 
the foreman. H e  was further asked, "\That is o u r  rerdict nov!" and 
he replied, "I find the prisoner gnilty." 
-1 nlotion was tlien made for tlle pri ,co~~er to set auide the rerdict, upon 

the ground that it thei~ce appeared that the jury had agreed to decide 
according to the nlajority; and upon the further ground that  the con- 
stable who had the charge of the jurj- during their retireinent, left the 
jury for the space of half all hour, and thereby afforded all oppor t~~n i ty  
for the jury to be tampered with. 

I n  support of the latter ground it is stated ill the record that 
(402) the prisoner read his  ow11 afkidarit and those of two other per- 

sons. nliich stated, that the jury rooin opened from tlie court 
rooill, and that  the jury retired ahout 9 o'clock a t  night and the judge 
then left the bench; that the court room n.aq crowded with persons, while 
the jury was out. who were talking ahout the case, a l ~ d  that  the son-in- 
law of the deceased and other enenlies of the prisoner Ti7ere often near 
the door of the jury rooin; and that it lras qereral times opened, hut by 
~vhoin the vitness could not state;  and that the officer hariiig charge of 
the jury was several tinies a h e n t  from the door for some minutes at a 
time. The prisoner swore that he believed there was opportui~ity to 
tamper with tlie jury, although he could not s q  that any person actually 
attempted to do so. 

On tlie other side tlie constable liiinwlf swore that ~1-11en the jury re- 
tired he imniediately locked the door of their room, and that, uiltil the 
j u y  came out to deliver their rerdict, it  was not opened, except to enable 
him to supply the jury with water and candles, and then 0111- as long as 
was necessary for those purpoqes. That  lie generallv stood a t  the door, 
as well as kept i t  locked: hut that he left it  wl1en the jury x~auted  water 
or  candles and went for them;  and that lie also once vent  to the judge to 
ask permission for the jury to hare  food. That  whenerer he left the 
door he took the key x i th  him, after locking the door;  and that lie be- 
liered it impossible that any coniniunication could have k e n  had with 
the jury through the door. 

The  record states that the court refused the motion and passed sen- 
tence of death on the prisoner, n-110 appealed. The presiding judge or- 
dered the affida~its  ivhich hare  been read to the court, to be sent up  as a 
part  of the case. 

Attorney-General for  the State. 
Saunders for the d e f ~ n d a n t .  

RUFFIN, C. J. I t  is not i n  the power of this Court to look into the 
affidavits, or, at least to act on them. One would think this inust be 
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understood upon a n lo i~~e i~ t ' s  reflection on the 11at~n-e of the juris- 
diction of the Court. Tn niatters of common law, it is strictly (103) 
a court of erior, and can only review the niatters of law. We 
therefore, cainrot go out of the record, or pay any regard to affidavit..; 
for  the eridencc forills 110 part of the record. A record is constituted 
of the pleadings, the acts of the parties in court, and the acts and doings 
of the jury and court thereon. I f  adrantage i s  sought of any extrinsic 
matter nhich occurs a t  tlie trial or  ill the course of the proceedings, it  
must be put illto the record, as a fact, or be stated in an exception, and 
and riot left to be collected by this Court upo11 evidence. This evidence 
i s  directed exclusi~cly to the judge who tried the cause; and his deter- 
mination oil it  is  coi~clusive. H e  ought not to state, therefore, the eri- 
dence submitted to him, but his judg~ilent as to the fact itself which thc 
evidence was offered to establish. I t  is t rue that ill an  exception to an 
iristruction to the jury the evidence is set for th ;  for that is necessary, 
that  it  may be seen that the il~struction was not upon an  abstract ques- 
tion of law, but on one applicable to a state of facts, which might ~ ~ p o i l  
evidence, he hylmtlietically assuuied; and, tllcn, the verdict, ill accord- 
ance ~ v i t l ~  the irlstruction, afirins the facts to be as supposed. 111 suc l~  
a case both the facts and the law are distinctly found in the record 
the several proper persons. But  on occasioiis like the preseilt the eri- 
dence is addressed to the judge and he is to determine as well the matter 
of fact as of law. Hi s  decision i11 respect to the latter point only is sub- 
ject to review. We can no more interfere with his decision upon the 
question of fact before l ~ i i u  than we call with the decision of the j u r -  
upon an  issue. whni, therefore, a i~iotion is made to vacate a rerdict 
for certain alleged causes the first thitig is to ascertain whethcr the 
alleged causes really exist; for, until the facts be found, no questiou of 
law can arise, and, as this C'ourt is confirred to the consideratio11 of 
the matter of law oiily, we can in such a case do nothing. Fo r  there 
is no fact found in the record to impeach tlie Gerdict, which is apparently 
regular; and, therefore, acting judicially, we must assume that  the al)- 
plication mas unsupported in point of fact, though we might, in 
our p r i n t e  judgment, think there was evidence before the judge (401) 
on which he might or  ought to hare  found the facts, that  the 
verdict naq giren according to the o p i ~ ~ i o ~ i  of the majority of tlie jury, 
or  that  the jury was tan~pered with, or  might have been. 

We find ourselres constrained to make these extended obserratioi~s 
because the point may ill some cases be of iinmel~se consequence, and it 
would seem, that our repeated attempts hitherto to make ourselves in- 
telligible, have not been as successful as we had hoped. Lord Hale, 2 
P. C., 306, says, if a juror be guilty of ~nisconduct, and this appears h -  
examination, "the judge 0efor.e whom t11r 1v7rdirt is giiren may I . P C O I Y ~  
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the -pecial inatter." or, a s  hc pays in the next page. "he Ilia- eudorae i t  
on tlie record or postccc, and thereupon the verdict shall be set aside. I n  
t'. I .  J I i l l e r ,  IS S. C., 500. both of the judges n h o  delirered opinioils 
~e fe r r ed  to those passages as containing the proper directions as to the 
illode of proceeding, and declared their opiuion that if the judge who 
tried the cause had cauvd tlle proofs to be annexed to the records (as 
here) this Court could not examine them, in order to determine the fact, 
but that it v a s  absolutely neceibary that  it should be found in the 
record. 111 A'. T .  Ephrcr;t t l ,  19  S. C'.. 163, tllr same positions nere  re- 
lwated as explicitly as possible, and the Court refused to consider the 
e~ idence. Since that time the facts have general1 been stated by the 
judge, as ill S. T .  L y t l e ,  citite, 5 6 ,  and others: and x e  express the hope 
rliat hereafter that course d l  be invariabl-  adopted. 

The conclusion thus annouilced, though unavoidable, n ould be a source 
sincere regret, if, in our opinion there was really any ground for  the 

11risoner's motion. But if u e  could look into tlie affidavits we should be 
~lbliged to say that they prrscnt 110 reason, either of fact or law, for 
tlipturbing the judgment. 

Tliere is nothing to raise a snspicion that  the ~ e r d i c t  was not the re- 
-nlt of the conscientious and unar~imous conviction of the jurors. One 

of them hesitated a t  first, as any man may upon so solemn a 
(402) question; but, up011 coi~sultation with his fel lom and deliberation 

he united publicly and of his 0x711 accord in tlle verdict. 
So f a r  from establidiing improper conduct in the jury, none is eTen 

imputed to them. I t  is only said that  the jurv was left in such a situ- 
 tion on by the constable as to afford an  opportunit-  for tampering with 
them. But that x a s  only bare suspicion and seems to have been wholly 
iinfounded. The jury mis  kept constantly together, and, likewise, sepa- 
rate from other persons, bv being locked up in the usual jury-room in 
the court house by the constable, who remained a t  the door except for 
5110 
ill1 
the 
the 

r t  intervals, during which hc TI-as absent for the purposes of the law- 
accoiilr~~odatio~i of the jury, and to carry to the judge a request from 
jury. I f  anything improper had occurred during those absences, 
officer might hare  h e n  pnnished. But h i i  conrtallt presence a t  the 

juryroom was ]lot requisite to the validity of the rerdict, seeing that he 
kept tlle jury together the TI-hole time, and took carp that no one else 
had or could have access to them. 

PER CURIILI. S o  error. 

C'itc'd: Rozrm(1n T .  T I i o ~ ~ ~ j ) s o ~ .  2S S. C:., 324: ..'. T .  G e o l y e ,  29 S. C.,  
326; h'. 1 % .  L n t a g f o r d ,  44 S. C. ,  443; 8. 1 % .  I-firffin, 60 S. C., 298: S.  2%. 

. ~ ' t ~ z c t l l r ~ ~ o o d ,  78  3. C.. 563; ,'. 1 . .  Resf .  111 S. C'.. 648; ,.'. c. DeGrnift', 113 
S. C.,693 ; Lo w e  I . .  D o r . 4 t .  125 S. C., 304 ; C'ri..c..s7cr 1 . .  l s l t e r i l l e ,  138 
S. C., 484. 
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THE STATE v. ADAM B. HOPPISS. 

After a witness on a trial has been cross-examined it is in the discretion of 
the presiding judge to permit or refuse a second cross-examination. 
Counsel cannot demand it as a right. 

APPEAL from BI-KCOMBE, Spring Term, 1845 ; Manly, J. 
The defendant was indicted for an  assault with intent to commit 

rape. On the trial of the indictment Mary A. Caldwell, a gir l  of four- 
teen or fifteen years of age, upon whom the assault was alleged to 
have been committed, was introduced as a witness for the State, 
and proved the forcible attempt to violate her person, as charged in the 
bill. She was then subjected to a scrutinizing and protracted cross-ex- 
amination by the defendant's counsel, which proceeded without inter- 
ruption until they expressed thenzselres satisfied, and returned her to the 
officer for  the State. Upon her reiixamination she did not vary her 
eridence in  any respect, o r  makc any addition thereto, but in reply to a 
question by the solicitor, stated that  she "was so scared she did not know 
all that  the defendant said and did to her." The defendant's counsel 
then insisted that  he had a right to examine the witness again, as  in her 
reply abore stated she had disclosed new matter, but the court overruled 
the counsel, and directed the witness to retire. 

Other eridence being introduced and gone through with, the cause 
was argued a t  length on both sides, during which much was said about 
the respectability of the defendant, and the lowly condition of the girl 
and her mother, who brought forward this prosecution. The court after 
submitting the e~ idence  on both sides to the consideration of the jnry, 
and stating such propositions of law as arose thereon, with other 
remarks which seemed appropriate (nothing of which is com- (407) 
plained of), wound up the charge with these words: "I t  will be 
the duty of the jury, should they believe the story of the girl to be 
substantially trne, to pronounce the defendant guilty, whaterer may be 
the disparity of rank between the accuser and the accused. No female, 
howerer base, more certainly none however humble, falls beneath the 
protecting power of our laws." The jury fonrid the defendant guilty. 
There was a motion for a new tr ial :  1. Because of the refusal of the 
conrt to a l lo~v counsel to cross-examine the witness amin .  2. Because - 
the language used by the court, as above set forth, violates tlie statute, 
~vliich forbids the j u d g ~  to intimate an opinion upon the facts. The  
court overruled thc motion, and judgment being pronounced against the 
defendant, he appealed to tlie Supreme Court. 

Alt torncy-Ge~~e,crl  f o r  t h e  Stntr .  
S o  co~tnsel for d r f e n d a n t .  
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RUFFIS, C. J. The Court does not perceive ill either of tlie reasoils 
assigned in the exception a ground for reversing tlie judgnlent. 

If, in the exciteirlent and hurry of the trial, tlie defendliat's cou~isel 
had, through inadvertance, oiriitted to cross-examine to any particular 
point material to the defense, i t  is allnost certain that tlie presiding 
judge would hare  allowed him to resume the cross-esauiinatiol~ as to the 
omitted matter. Such indulgences are usual, nheli needful to the ad- 
rancement of truth and justice. But  the counsel did not ask it as a 
favor to be allowed to cross-exanline this witness, nor submit to he con- 
fined to any particular point, stated to be essential to the defense. 011 

the contrary, the counsel insisted on taking up anew a general cross- 
examination as his absolute right. We think his hoiior properly denied 
it. H e  ruled according to the established order of proceeding in the 
trial of causes; aud xiere it otherwise, and couiisel had the a r b i t r a y  

power of resuming cross-examinatio~~s as often as they chose, it 
(408) is obvious it would lead to great abuses ill liarassing n ituesses a i d  

protracting trials. 
The act of 1796 forbids a judge from givi~ig  to the jury an  opinion, 

vliether a fact be fully or sufficiently proved. But in the obserratioii of 
his Honor, which is excepted to, there is no expression of opinion up011 
any fact whatever. I t  is stated in  the case that according to the terms 
of her testimony, the witness proved the assault to have been made on 
her as charged in the indictment. Then, the only questiou iilust have 
been on her  credibility. That, if disputed, the court distiilctly left es- 
clusirely to the jury. They were told that  ''should they beliere tlie 
story of the witness it would he their duty to find the defendant guilt-." 
The observation which followed affirms no fact and gives no intinlatioil 
as to any fact. I t  is a mere truism in law; in substance, that no one is 
so high as to be a b o ~ e  obedience to the law, nor any so low as not to he 
entitled to its protection. K e  cannot discover that the remark could 
have had any operatio11 in tlie iiliiids of the jurors in making up their 
rerdict, except, perhaps to deepen the salutary iiiipression, so generally 
prevalent ainoiig the citizens of this State of tlie duty of the impartial 
adi~iinistration of justice. I t  insinuated to the jury no bias upon the 
questions of fact. 

PER CURIAM. T o  error. 
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H A R D I S  H. G O R D O S  v. A N D R E W  K. ARMSTROXG. 
(409) 

Where land is rented for a share of the crop an execution cannot be levied on 
the lessor's share until it  has been allotted to him by the lessee. 

APPEAL fro111 SL RRT, Spring Term, 1845 ; Bai ley ,  J. 
T r o r e r  for a parcel of corn, in which a verdict was found for the 

plaintiff, subject to the opinion of the court or1 the following facts: 011 

1 January,  1840, Iredell z~ rms t rong  was seized in fee of a tract of 
land, which he then leased to one Lel-i Fisher for one year, at a rent of 
one-third of the corn and oats that should be made on the land during 
the year. At that time o m  Peter Si~ilinons had a judgnle~it in the county 
court of Surry  against Iredell Armstror~g, a ~ ~ d  in February, 1840, lie 
sued out a fieri facius, under which the land was sold by the sheriff i n  
May, 1840, to Peter  Sininlons, who took a deed in May, 1842. I n  July, 
1840, a constable levied a fieri facias, issued on a justice's judgmeilt 
against Iredell Anl~strong,  on his share of or interest in the crop of 
corn then growiug, and ill August following sold it to the plaintiff. 
When the crop was gatliered Fisher, the tenant, allotted one-third for 
the landlord, and the defendant took it under the authority of said Sim- 
~nons,  and the plaintiff the11 brought this action in April, 1841. I f  tlie 
court should be of opiuion for the plaintiff, then the rerdict was to stand 
and judgment to be entered accordingly; if for the defendant, then the 
verdict was to be set aside and a rerdict and judgment entered for the 
defendant. H i s  I-Iol~or was of opiliion for the defendant, and from the 
judgment the plaintiff appealed. 

Morehead for t h r  p l u i ~ ~ t i i f .  
Boyden  for. t h r  rlefi~11(7~01i. 

R ~ F F I N ,  C. J .  Without considering what interest a purchaser 
of the lessor's reTersio11 at sheriff's sale could acquire in this (410) 
rent, or whether, if he got ally, he could act on it before he took a 
deed from the slieriff, the Court is of opinion that  this action rilust fail, 
for the want of property in the plaii~tiff. Deaurr. 1 % .  R i ce ,  20 X. C., 567, 
is decisive upon the question. The estate in tlie lalid during the term 
was in the lessee, and the property of the crop growing on it was there- 
fore exclusil-el7 in h i n ~ .  The contract on his part  to pay the la~zdlotd 
one-third of the crop as the rent was intrely an executory contract; and, 
~~o twi ths t and i~ ig  surli col~tract, the nllole crop ~il ight  be disposed of to 
another person by the lessee, or be sold on extcution against the lessee. 
Co~isequently it could ~ ~ o t  be sold as the property of the lessor; and the 
present plaintiff acquired. under his purcliase, no interest in the thing 
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and cannot niaintain the action of trorer. I f  tlie act of 1840, ch. 37, 
which exempts the share of tlie crop to be giren for rent from execution 
against the lessee until the end of the Fear, could affect this question, it 
is to be remarked that, in thiq case, it  cannot, inasmuch as this trans- 
action occurred tlie year preceding the enactment of the statute. 

PER C ~ R I A I I .  Affirmed. 

(411) 
THE STATE o\- THE RELATIOX OF J O H N  DICKSOS V. 

JOHN G. ESKRIDGE. 

1. \There the  words of the  record of a county court  were. "The court  ap- 
pointed J. G. E. constable, he  having been elected in captain J. 's cam- 
pany": Held .  t h a t  t h i s  was  evidence of a n  election b? the  people. and 
not of a n  appointment by the  court. 

2. When in 1835 notes the  makers  of which were proved to  be solvent were 
put i n  a constable's hands  for collection, and on the  tr ial  of a n  action 
for t he  breach of h is  bond, which action was brought in 1840, he failed 
to  account for or  produce t h e  notes: Held. t h a t  t h e  court did r ight  i n  
instructing the  jury tha t  they might g i r e  in damages the  whole amount  
of the  notes. 

APPEAL froin CT,EVELASI), S1)rilig Tenil, 1S4.j; A1lc(~ziy, J .  
This was an  action upon a constable's bold  for the year 1833, where- 

on it 17as insisted that a recorer7 could not be had, because there was 
not sufficient evidence of the appoiiitiiielit of the defendant Eskridpe to 
the office of constable, and, if there were. - e t  no Illore than iiomi~lal 
damages could be recovered. The following is a cop-  of the record of 
Rutherford County Court at Apr i l  Tenn,  1835: '(Present (here the 
liaiiies of sere11 justices are mentioired). The court al~pointed John G. 
Eskridge constable till next January  court. upon its appearing that he 
had been elected in Capt. Abrahani C. Irwin'< coliipal1~-. He gave bond 
to the State, etc." On the trial it  n.as in evidelicc that pro miss or^ notes 
on three several persons vere  placed in the con~tahle's hands for col- 
lection-that the makers of the notes ne re  solwnt and continued to be so 
up to the time of the trial ( in 1845), and that the 111o11eys might h a w  
been made out of then1 during tlie ofiicial Fear to nhich tlie bond bp- 

longed. There r a s  no evidence on either side of TI-hat had becmnc 
(412) of the notes, ilor were the? produced on the trial. 

r p o n  thib state of facts the court ma. of opinion that thc 
plaintiff was entitled to recoTrr, and that t lw jli1.7 niiglit g i ~ c  the frill 
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aniouiit of the notes as  daniages, and so ii~structed tlie jury. A verdict, 
i n  pursuance of the3e i i ls tructio~~s rtas found for the plaintiff for  the 
whole anlount of liis delllaud, :md judgnlent being rendered accordii~gly 
the defeiidai~t appealecl. 

S o  counsel otl ~ i t l l ~ r  sidv. 

N a s ~ ,  J. TliL i- a11 actioil of debt brought agaii~st  the defendants 
upon a constable's bolld. Cpon the records of Rutherford County is the 
following ent ry :  "The court appointed John G. Eskridge coilstable 
until next J anua ry  court, upon its appearing that lie had been elected 
in  Captain C. Ir~vi11's coi1i1)any." H e  gave bond to the State of North 
Carolina. 

From the same record it appears there were seven magistrates on the 
benc2l when the bond n-as taken. \Ye see 110 objection to the bond or the 
appointment, as it is called. Jolili G. Eskridge niade i t  appear to the 
satisfaction of the court that he liad been elected a coilstable i11 or for 
Captain I r ~ ~ i i l ' s  di3trict or conipaiiy, aud u e  are to understand by the 
voters of that district, and the court has dolie, and done properly, what 
devolved on tliein law, n a m e l ~ ,  taken the boiid of tlie constabIe, the 
requisite nuri~ber of iliagistrates being 011 the bench. The word uppoint ,  
used as it is in the re?ord, is suficie~itly explained by what follows, to 
show that, in fact, the court did not appoint the constable, but that  he 
had been duly elected iq- the people of the district, and they did no more 
than take tlie bond. The boiid is good in law. The whole doctrine on 
this subject is embodied in  the following cases : 8. v. Tl'crsl~burn, 26 
N. C., 1 9 ;  15'. c. F u l l e t i u ~ i d ~ r ,  ib., 361; Hurlis z5. Tl'iggins, ib., 273. On 
the trial in the Superior Court it was further urged by the defendants' 
counsel, that if the plaintifl n as entitled to a verdict a t  all, it  vould  be 
for nominal danlages only. Tlie writ issued on 5 July,  1810, and, 
according to tlie case, tlie papers were put into the hands of the (413) 
constable Eskridge for collection. in 1833. Tlie debtors were all - 
solvent and able to pay, and were so at the time of the trial. The  notes 
were riot produced on the trial, nor was there any evidence to show what 
bad become of tlieni. The court instructed the jury that under such 
circun~stances they were a t  liberty to g i ~ e  in  daniages the full amount 01 
the moneys due on the notes, which they accordingly did. I t  was not 
questioned, but that the defendant Eskridge had broken his covenant; it 
was not pretended that he had made any effort to collect tlie nioney due. 
H e  had had the notes for fire years before the bringing of the action, 
and ten before the trial, and, when called on for the money, neither paid 
it or gave any account of the notes whatever. The fa i r  presumption is, 
that he had collected the money and appropriated i t  to his own use. I 
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iay, thiq is a fair  presumption, ber.auqe, b -  the la-, as rptablished by this 
Court, if lie had teiidered the papers to the relator, or had brought them 
into court and then surrenderrd thein to lii-, use. the dail~ages to nhich 
he nould hal-e been subjected would l i a ~ e  bccn but nominal, if tlw 
debtors were still solrent arid still able to pa.. ( k ~ r o r / c o r  r s .  X a f l o t k .  \ 
S.  C.,  425; S. I .  S k i n n ~ r ,  25 S. C., 465. Thehe rase' h a ~ e  extended tl:n 
inl~iiunity of collecting officers as f a r  as it ought to go. To protect the 
officer from paging substantial damages for the failure to perform his 
dutv lie must place the plaintiff in the same sitnatioii, in erery respwt, 
that he was when the agency was assumed. We do not see hon. thl. ji~dge 
could hare  instructed the jury differently from nllat 11e did. 

PER CURIAAI. No ?rror. 

C'iterl: H a r r i s  1 % .  Harrison, 78  S. C., 217 

(414) 
EDMUND B. SKINNER AUXITISTRATOR OF A L F R E D  S. 

BARROW, v. MARTHA BARROW. 

A,,  having four children. devised, since the  ac t  of 1827, certain slaves to  h i s  
daughter Nancy, then a married woman, and if she died without issue 
one half to her  husband and the  other half to her  brothers and sisters. 
T h e  executor assented t o  the  legaq-, and S a n c y  died without issue. 
leaving a brother and two sisters, one of whom was  then a married 
woman, but he r  husband died soon afterwards.  Held. t ha t  t he  hus- 
band had a vested legal interest  in one-third of t h e  moiety of the  said 
s l a ~ e s ,  which passed on h i s  death t o  h is  administrator.  

_IPPEAL from PERQTIAIASS, Spring Tenn,  1845; B a t t l e ,  .J. 
Det inue for slaves, in which the follo~ring case agreed was subluitted 

for the decision of the court. The negroes in colltrorersy fornierly be- 
longed to E r i  Barrow, who died in 1832, having pre~-iously made his 
will, of which he appointed his son Joseph TT. Barrox~,  and his two sons- 
in-law, John Mardree and Alfred S. Barrow. executors, all of whom 
qualified. I n  clause 4 of the will the testator bequeathed as follows: 
"I lend to my daughter Nancp E .  Barrow (now Moore) the following 
property (enumerating slaves and other personal property) ; also if my 
said daughter h'ancy should depart this life without issue, then it is my 
will and desire, that  her husband, William C. Moore, should h a ~ e  one- 
llalf of the property that  I hare  lent to my daughter Nancy, but the 
property is to be held in trust by my esecutors until the death of my 
daughter Rancy, and then the half of the property is to he equally 
dil-ided bet~veeii her brother Joseph and her t ~ o  sisters, Xarrha 
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Barro~r-  and Rachel Xardree." MTilliai~~ C. Moore, the huq- 
b a l d  of Sallcy,  departed this life in February, 1838, without 
i.aue, and hie nidow S a n c y  in July,  1839, 11-ithout issue. -1fter tlie 
death of the teqtator, the executors delivered orer to Kil l iam (2. PIloore 
the negroes n~ei~tioiled in tlie clause of the will referred to, of 
v-hom the negroes in eoi~trorersy were a part. Shortly after the (415) 
death of Xancy E. Xoore the other legatees of the testator of 
11-horn the said Alfred S. Barrow, in riglit of his wife Xar tha ,  a dauqhtt.;. 
of the testator, n as one, dirided the said negroes amolig theinselws, ill 
~vhich  division two of the negroes non7 sued for were allotted to Joseph 
W. Barrow, in whose possession they conti~iued until after the death 
of Alfred S. Barrow in February, 1642. The admirlistrator of W i l l i a ~ i ~  
C. Moore coiii~uenced a snit against the three executors of E r i  Barrow 
for an undirided half of the negroes and other property nlcntioncd in  
the said Clause 4 of the will, in which a recovery was effected. Alfred 
S. Barrow, tlie plaintiff's testator, dird before the decision of that wit, 
which \\-as continued against the other executors. Under an interlocii- 
tory order in that suit, the negroes rilel~tioned in the said Clause i uTere 
dirided by coaiil~issioners, in which division one-half the negroes were 
allotted to the estate of Ti l l ianl  C. Xoore and one-half to Joseph TIT. 
Barrow, Jolin Xardree,  and the estate of Alfred S. Barrow. Of this 
latter half the negroes in cont roxrsy  vere  a part. After this divi iion 
had been made the same commissioners, on the same day, divided the 
negroes that had been allotted to Joseph IT. Bnrrorv, John  Xardree and 
the estate of Alfred S. Barrow between said Joseph, John arid the defead- 
ant, ~ h o  is the ~i - idov of the said Alfred. After this the three negroes now 
in contror-erey went into the possession of the defendant and continueil 
in her possession up to the con~n~encelnent of this suit. ,4t the last 
mentioned division the executor of Alfred S. Barrow was present and 
made no objection to it.  The plaintiff is the administrator de bonis m i l ,  

etc., of Alfred S. B a r r o r .  
upon this agreed case his Honor decided that the plaintiff was en- 

titled to recorer, and judginent being pronounced accordingly, the de- 
fendant appealed. 

DAXIEL, J. We agree ~vitll his Honor who tried this cause below. 
Alfred S. Barren-, the husband of defendant, was alive when Mrs. Moore 
died without issue. The executory devisc o\er  of the bla~eq had then 
become rested bequest, to her brother and t r o  sisters. ,\lfred S. Barrov,  
in right of his wife Martha,  naq the11 a tenant in coniinon in possession 
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of the  said slaves ~ ~ i t h  tliose claiining under  Jobeph Bar row a n d  the 
other sister, I lachel  Mardree, and, on his  death tlle slaves coilstituted a 
par t  of his personal estate a n d  belonged to his  administrator,  a n d  not. 
t o  his  wife. T h e  fact of the administrator  being present when the  coni- 
inissiorlers divided the  slares and  put  this  share i n  tlle possession of the 
defendant, does not destroy his tit le to the same. It does not amount to 
either a gift ,  a sale o r  a release of tlie ti t le to tlie slavea, as  tlie defeud- 
a n t  was but a rolunteer  and  not a purchaser of tlie slaves. T h e  judg- 
ment  must  be 

PER CTRIAM. Affirmed. 

(418 1 
SARAH J KIMBALL'S ADRIINISTRATOR ET ZL v GURDOS DEJIISCT, 

A D J ~ I Z ~ I S ~ K ~ T ~ K  OE AMOS KIMBALL. 

1. The administrator of a widow has no right to claim the year's provision to 
which she would have been entitled out of her husband's estate under 
the act (Rev. Stat., ch. 1 2 1 )  if she had lived t i l l  the allotment had been 
made. Before such allotment she has no interest transmissible to her 
administrator. 

2. Nor, after the death of the widow before such allotment is made, can her 
children claim any provision under that statute. 

,!LPPEAL fro111 PI AIBEBLAXD, Sprillg Terui,  1845 ; P e n ~ ~ O t l ,  .T. 
Yetitior1 f o r  a year's al1owaiic.e to a widow and  her  family out of the  

personal estate of her  deceased intestate husband. I t  states t h a t  the 
husband died i n  September, 1844, leaving a widon- a i d  two in fan t  
daughters;  t h a t  tlie widon- died intestate iii Sove inher  follo~x-ilig; a n d  
t h a t  a t  December Term,  1844, of t h e  county court,  administrat ion of the 
estate  of the  husband v7as granted to  the  defendant, alld a t  the same term 
adminisraion of the  estate of the  ~v idow nras g ran td  to one of the  plain- 
tiffs. T h e  petition lvas filed a t  the same term by the  widow's adnlinis- 
t ra to r  and  by the  two daughters, jointly, f o r  t h e  year's allo~valice of the  
widoxv. G p o n  demurrer,  t h e  petition n-as dismissed b y  the county court,  
but  the  petitioners appealed, and  i n  t h e  Superior  Court  tha t  was re- 
versed and  a decree vias made  tha t  the  petitioners recover a year's allow- 
ance as  prayed for, to be la id off and  allotted out of t h e  said Arnos K i m -  
ball's estate, according to their  respectire r igh ts ;  and  co~ninissioners 
were appointed t o  l ay  i t  off. F r o m  t h a t  decision, t h e  hushand's admin- 
is t rator  appealed. 

S o  counsel f o r  plaintiffs. 
W a r r e n  Winslow for de fendan t .  
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RUFFIK, C. J. Until ('ax c .  Brown, ante,  194, m s  brought up, 
a t  the last term, we had never heard that  anybody supposed that (419) 
if a widow died her creditors or children were entitled to claim 
out of the husband's estate as much as ~ o u l d  have supported her for a 
year if she had lived. I t  seemed to us to be a coinplete perversion of 
the act, which makes the provision for the temporary nlaintenance of 
the widow and her f a i d - .  There is no ilecessity for any such construc- 
tion; and, indeed, it is opposed to the plain purposc of the Legislature. 
Fo r  unti l  admillistration, that is, up to tlie next court after the husband's 
death, the widow is expressly authorized to take possession of the whole 
estate, and use as illuch of it as she may need for herself and family;  
and, after adnlinistration, a summary remedy is given to her for ail 
allowance for a year, provided she apply for it inl~nediately. All this 
shows that  the purpose was to make provision for the pressing wants of 
the widow, personally, and to enable her, a t  that mourriful juncture, to 
keep her family about her for a short season, and prevent the necessit>- 
of scattering her childrm abroad, until time wcre allowed for selecting 
suitable situations for t hem That  was tlie sole object of the law, and 
riot to g i re  to the widow an additional interest in the personal estate of 
the husband, i n  the nature of a distributive share, transmissible to her 
executor. I t  is true that by the allotment to her the property in  the 
things necessarily vests in the widow, and that it nil1 not be divested b>- 
her not consuming theiu, or  dying within the year. But i t  requires tlie 
allotment to have that effect; and, until i t  be made, she has no just right, 
that  can pass to her representatives; for the law did not intend to'pro- 
vide for her creditors or next of kin against those of the husband. Still 
less can the children claim through their mother. For, if she have any 
right, i t  must go to her executor or administrator, and not directly to 
her children; for, as children, they would be entitled to distribution of 
the mother's estate after payment of her debts, and no provision i.: 
made for a widow's children against her creditors. As children of tlie 
deceased husband they cannot claim; for they are included in the act 
only under the general name of the "widow's family." Indeed 
there can be no reason why the infant children of one intestate (420) 
father should not be provided for against his creditors as well a s  
those of another; and it could not be meant that their right should de- 
pend on the accidental circumstance of their father's leaving o r  not 
leaving a widow, or her claiming or not claiming the allowance. Be- 
sides, the act gives the same right to a year's allowance to a widow who 
dissents from her husband's will; and this shows clearly that  the children 
can have no distinct right i n  the allowance. For, if the gifts in the will 
be to the children, as they generally are, it  is idle to make to them an 
allowance out of their own estate; and if they be to strangers, i t  is a 
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plain T-iolence to the legislatire i ~ t e n t i o n  to defeat the gifts of the will, 
pro t u r ~ t o  and transfer the property to the te>tator's children, because the 
 idon on dissents from the prorision made for her. Indeed, the impossi- 
bility of supporting the construction, insisted on for  the plaintiffs, is 
clear from the inability of the judge of the Superior Court to designate 
the sel era1 intrests of the widon's adlrlinistrator and of the children 
in the event that has happened. The decree is that  the allon-ance shall 
be allotted to those parties "according to  their respectire rights." The 
statute gires no rule upon that point : and as no such deternlination could 
he made, it is proof that they hare  no such rights at all. 

The judgment of the Superior Court must, therefore, be rerersed and 
that of the county court affirmed, with costs in this court and in both 
courts below. 

PER CIRIAJI. Rerersed and judguient for defendant. 

C ' i t ~ d :  D u r ~ n ,  ex  pc i r t~ ,  63 5. C., 138;  S'i~psor7 r .  C'ureton, 97 S. C., 
116;  I n  I.P Hnyes,  132 S. C., 78; I n  re S t rwur t .  1-20 S. C., 30. 

(421) 
SAMUEL LAXCASTER, E X E C ~ T O R  ETC., V. LYDIA 3lcBRYDE. 

1. Then  the probate of a will has been obtained in a sister State. and is 
authenticated as the laws of the United States direct, it is in such an 
authentic form as to supersede the necessity of a probate in the courts 
of this State, and such an authentication may be given in evidence to 
sustain a suit. 

2. Where there were two coexecutors. and one of them died, and afterwards 
the other died, the executor of the last may recover at law from the 
executor of the coexecutor who first died a bond belonging to the estate 
of the first testator. 

&TEAL from NOORE, Fall  Term, 1844; R a i k y ,  J .  
D ~ t i ~ l u e  brought to recover possession of a bond which, it v a s  al- 

leged, belonged to the estate of William Nar t in ,  of whom the plaintiff 
was the executor, being the executor of Atlas Jo i~es ,  who was the sur- 
T-iring executor of the said MTilliam Nar t in .  

The case is as  follows : William Martin died in the year . . . . . . , hay- 
ing previously made and published in writing his last will and testa- 
ment and therein appointed Atlas Jones and Archibald McBryde, his 
executors. They prored the will. Archibald McBryde died in the year 
. . . . . . and, by his will, appointed the defendant his executrix. Atlas 
Jones surrired him, and, har ing  r e m o ~ e d  to the State of Tennessee, there 
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died in the year . . . . . . , a d  after the ilistitutio~i of this suit. The bond 
in  qucstion, and for detiiiue of ~vhich  the action is brought, is a part of 
the assets of the estate of Williani X a r t i ~ ~ ,  and came to the hands of 
,-\rehibald McBryde, a ~ ~ d ,  after his deitth, was taken possession of by 
the defendant as his executrix. Tlie bond was dernailded by Atlas Jones 
of the defei~dant and, upon her refusal to deli\ er it, this action in dctiiiue 
was brought. Pend i i~p  the suit, Atlas Jo i~es  died, aud a rnotion 
was made to make Samuel Lancaster, alleged to be his executor, (422) 
the plaintiff. I n  support of the motion, two papers were pro- 
duced; the one purporting to be a copy of the last will and testalllent d 
Iltlas Jones froni the records of the court of Pleas and Quarter Sessions 
of Madison County, ill the State of Temessee, and the other a copy of 
the probate of the said will and of the qualification of Samuel Lancaster 
as  the executor therof. To the i i~troductioi~ of these papers as evidence, 
several objections were urged: first, that the paper called the copy of 
the will, did not appear to have bee11 prored in any court i n  Tennessee, 
not har ing  any certificate of probate ei~dorsed thereon; and, second, that  
i t  would receive 110 aid froni the other papers, as they in no way referred 
the one to the other, and, if they vere  so connected, they were not so 
authenticated as to authorize the court to consider them as evidence. I t  
was admitted they had been transmitted to the counsel of Atlas Jones by 
his son, and were contained in the same envelope. To each of these 
papers is attached a certificate, under thc seal of Madison County Court, 
and attested by a person snbsciibing hin~self, "Jas. D. XcClelland, 
Clerk," and to each a certain certificate signed by Wyatt  Mooring, as 
chairnian and presiding justice of the coui~ty court of Madison County, 
i n  which he certifies that James D. NcClelland, whose name appears to 
the foregoing certificate, is now a i ~ d  was a t  the time of signing the same 
the clerk of said court; that  the court is  one of record and the attesta- 
tion in due form of law." The presiding judge overruled the objections, 
and Samuel Lancaster, as executor of Atlas Jones, was made plaintiff and 
permitted to prosecute the snit. 

Nendenhi l l l  f o r  p l a i ~ ~ t i f f .  
Stmnge, Wins ton ,  and .J. If. Hcrughton f o r  r l ~ f ~ d a n t .  

N A ~ H  J. We perceire no error in this action of the court. I t  is ob- 
jected that  the papers are not attached to each other nor do they so refer 
to each other as necessarily to connect them. I t  would have been more 
satisfactory if the papers had been so connected, but we know of no 
principle of law requiring i t  and the circnnistances accompanying 
them sufficiently, we think, connect them to enable us to see that  (423) 
they do n~utual ly  refer to the same transactions a ~ ~ d  prove that 
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this is a true copy of the nil1 of Atlas Jones and its probate. I t  is fur-  
ther objected that we hare  no el idenre that  Wyatt Mooring TI as the 
presiding magistrate of K d i s o i ~  County Court, as the record states there 
were other magistrates on the bench. I t  is sufficient for us that  the p a p e r s  
arc authenticated in o ~ ~ e  of the   nodes required by the act of Congress. 
We cannot require more elidence of the fact t l m i  the law de i~~ands ,  
and, in the absence of all contradictory testiinouy iiiipeaching its t ruth,  
it  ~vould hare  been a matter of fact to be decided by the presiding judge, 
and which could not be reviewed by us. It is further objected fhat 
before Samuel Lancaster could be permitted to carry on the suit, as tlie 
executor of Atlas Jones, the \\-ill of the latter ought to l i a ~ e  beeu 
proved in  some competent county court in this State, and letters testa- 
mentary issued to him here. I n  Helme 2.. Sannders, 10 K. C., 563, the 
Court decides that when a probate i j  obtained in  a sister State, and is 
authenticated as the laws of the United States direct, it  is, under the 
constitution of the rilited States, in such an  authentic form as to super- 
sede the necessity of any probate in the courts of this State ; and such 
an authentication may be g i ~ e n  in evidence to sustain a suit, and waq 
certainly sufficient to authorize the court to make Samuel Lancaqter :I 

party plaintiff, as tlie representative of Atlas Jones. 
I t  is contended that the action cannot be maintained, and that the 

only redress open to the plaintiff was a suit in equity to call the de- 
fendant to an account for the assets of William Martin, wllich came to 
her hands as executrix of Archibald McBryde. S o  authority has been 
cited for this position, and, indeed, it is admitted none can be found. 111 

support of it, honever, i t  is said it would expose the defendant to great 
litigation and much cost. TTe cannot pe rce i~e  how this can be. She is 
not liable a t  law to the denlands of the creditors of Tl'illiam Martin, for 

she is not his representatire. I f  no case can be found to sustain 
(424) the defendant's objection, the cases are numerous which, on 

principle sustain the action. Coexecutors a t  law are regarded as 
one person, all har ing  a joint and entire authority over the whole prop- 
erty of their testator (T~~entwor th  Exrs., 213, 2 TT'illiams Exrs., 620) and 
upon the death of one, the IT-hole p o m r  and authority rests with the 
survivor, although the deceased executor may hare  left an  executor. 
Flanders c.  Clnrk, 3 Atk., 509 ; 2 Killialus Exrs., f 23. I t  is the duty 
of the surriving executor to take possession of the personal estate of the 
deceased, and this bond, i t  is admitted, forms part  of the estate of Wil- 
liam Nar t in .  H e  alone can maintain an  action a t  law for the money or 
the property, and he alone is answerable to the creditors. Nor, in 
equity, can a creditor sue the surviving executor and the representative 
of the deceased executor except upon the ground of fraud and collusion. 
Brotton v. Bateman, 17 N. C., 119. I t  is  a general rule of pleading 
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that nlien one of *cl-era1 1):rrtie~ ha\ i11g a joint lcgal interest dies, the 
right of action survi\e;, and thc action muqt be brought in the nalrle of 
the s u r r i ~ o r .  The r e p r c ~ e n t n t i ~ e  of tlie'deceased joint party can~lot  be 
joined. 1 Chit., pl., 11. Atlas Jonm and -1rchibald McBryde, as ex- 
ecutors of William Martin, had a joint legal interest in the bond in c.011- 

t r o ~ w q y ;  and, on the death of XcBrvde, that  interest survived to Atlas 
Jones. The defel~dant conld not lriairltaill :in action on it against the 
obligors. Jones alone conld do that ,  and he, of course, lvas entitled to 
it.; poses-ion. Tt is true, for the reason before giren, one executor 
cannot niai l~tain an actioli at law again his  coexecutor; and this case 
does not raise the question. The plaintiff and the defendant do not 
jointly represent Williani Mar t in ;  the fonner is the sole reprecentati~e. 

These were the only points passed i11 argument before us, bnt, as the 
colmsel claimed another, which is stated in the case, it  is our duty to 
eaamine and decide it. T h e n  the executor of Atlas Jones TW? made 
a p a r t -  plaintiff. the defendant nTaq permitted to plead, since the 1a.t 
continuance, that one Kenncth XcC'askill had by a decree in equity, re- 
corered from her, R S  executris of -\rchibald McBryde, $2,500 as money 
cluc from the ?.tat? of Xrillian~ Xar t in ,  and that  she retained this 
h o ~ ~ d  as ahset. of Martin'. cqtate, purchased by her for the benefit (429) 
of her testator's eptate. The caw states that the suit of l\fcCaskill 
n as brought b -  him agaii~st -1tlas Jones and Archibald McBryde, for an 
account of inone- rewired by them as his agents from the estate of Afar- 
t in,  and that he had reco\ cred the smli lrientioned in the plea, of mhich 
the defendant had paid an amount equal to the bond in dispute. The  
court was reqnested to charge the jur-. if they believed the testimony, 
they ought to find for the defendant. This instruction was refused, and. 
certainly. with great propriety. The decree was obtained against the 
defendant. Jones haring in the meantime died without any representa- 
 ti^ e in this State. not as the representatire of %Tilliam Nar t in ,  but as the 
executrix of ,4. McRryde. one of the agents of McCaskill, i n  which 
character the money had been received by him and L1tlas Jones. Xart in 's  
estate was discharged from the claim. The money, then, ~vhich  the 
defendants paid under that decree. was not paid by her for and on 
:iccount of Martin's estate. She can. of course, have no claim in  this 
Court to hold the bond in dispute to answer for i t ,  against the legal 
claim of the plaintiff. 

A\tlas Jones was the surviving executor of n'illiam Mart in ;  the bond 
in  dispute is a part of the estate of his testator, in the hands of the 
defendants: having no legal claim to its possession, the action. after a 
demand. v a s  r iehtlr  broiip1:t and the plaintiff v a s  entitled to a verdict. 

PF I~  CTTRI 131. LTo error. 
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(426)  
DES EX DE.\I. S U S A S N A H  S E E D H A J I  T. LEV1 B. BRAKSOS ET .%L. 

1. Where a conveyance of land is made to husband and wife they do not take 
interests either as joint tenants or tenants in common, but they take 
estates in fee by entireties and not by moieties. The husband cannot, 
by his own conveyance, divest the wife's estate, and, on her surviving 
him. she is entitled to the whole estate. 

2. A declaration in ejectment may be against several defendants holding 
different parcels of the same tract. 

APPEAL from RAKDOLPH Spring Term. 1845 ; Calcll~.el l ,  J .  
E j e c t m e n t .  The plaintiff introduced a deed from the executors of 

William Cox to John Seedham and his wife Susannah, the lessor of the 
plaintiff, bearing date 24 March, 182.1. coiiveging in  fee the land set 
forth in the declaration. h deed of trust v a s  also produced, executed 
on the same day by the said John  Seedham and his wife Susannah to 
Hugh Xaffitt, conveying the same lands; but as to this deed the said 
Susannah had never been privily examined. By the provisions of the 
deed of trust, Mafit t  had power to sell the tract conreyed ill several 
parcels, and the plaintiff showed, by deeds of conveyance, that  the 
defendants held directly or by mesue coiiveyances from the said Maffitt, 
who had sold the tract according to his power in  several parcels. I t  
appeared that the defendants held these respective parcels under separate 
and distinct conveyances, though circumscribed by the lines of the 
original tract conveyed to the said Xaffitt. The plaintiffs also showed 
that  the defendants were separately ill possession of three several parcels 
of the said tract so corireyed to them. and were so when this action mts 
brought. And the plaintiff also &on-ed that  John Seedhani, above men- 
tioned. had died some tvTo or three gears before the commencen~ent of 
this suit. 

Upon this evidence a verdict was returned for the plaintiff, subject 
to the opinion of the court whether the defendants could be joined in the 
same action and the plaintiff maintain this suit. The court being of 
opinion that  the action could not be maintained, set the rerdict aside 

and entered a jndpment of nonsuit. from which the plaintiff 
(427) appealed. 

X o r e h e a d  f o r  p l a i n t i f .  
J l endenha l l  and  J .  H .  Hozrghtou for d e f ~ n d n ~ l t s .  

DASIEI,, J. The deed from the executors of Cos. dated 24 Itlarch. 
1823, coriveyed the land to John Seedham and Susannah, his wife, and 
their respective heirs. The husband and wife did not take interest ill 
the land, either in joint tenancy or as tenants in common, but they took 
estates in fee, by entireties, alld not by moietie?. The husband alone 
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could not, by his own conveyailce, divest the wife's estate or interest. 
So that, on her surriring him. she mas entitled to the whole estate. 
Go. Lit., 187. Freestozctt 1 % .  Pnrmtt, 5 Term, 652; Doe v. Wilson, 4 
Barn. & Alder., 303; 1 Roper, llusband and Wife, 51, 52. The deed to 
Maffitt did not convey Mrs. Needham's interest in the land, as she was 
not pririly examined, as the law directs. 

On the second question raised by the defendants, alid on which the 
judge lionsuited the plaintiff, to wit, that the interest in the land claimed 
by the defendants was not a joint interest, but mas a several and distinct 
interest in several distinct portions of the whole tract, as described i11 
the declaration. the judge erred, me think, because the defendants 
pleaded jointly and were tried jointly. I ,OI-P v. Wilbourn, ant?, 344. 
settles the law upon this point of the case in faror of the plaintiff. The 
judgment must be reversed and a judgment rendered for the plaintiff 
against those defe~ldants against whom the jury found. 

PER C r ~ r a n r .  Reversed and judgment for the plaintiff. 

Cited: Ilodges I - .  L i t t l p ,  .52 K. C., 146. 

(42 1 ) 
JOHS D. GRAHAM LI. H. C. HARllLTOS ET \L.  

Where a paper-writing is deficient i n  punctuation, and i t s  sense may be varied 
a s  the  punctuation i s  one way or another, extrinsic evidence may be in- 
troduced to explain i t s  meaning. 

APPEAT~ from LIXCOLX Spring Term. 1545 ; RuiZry, J .  
This is the same case which was at this Court at June Term, 1842. 

in which the judgment was reversed and a venirp de n o 1 ~ ~  awarded. 
Graham I , .  Hamilton. 25 X. C., 381. Upon the second trial, the plai~l- 
tiff again offered Owen Clark as a witness to ~stablish that the articles 
which the defendants had sold as the property of Clark were not his 
propertv, but belonged to the plaintiff, and were delivered by him to 
Clark to sell as the plaintiff's agelit. The defendants objected to Clark'.; 
competency upon the ground that there mas a contract ill writing between 
the plaintiff and Clark respecting the castings in dispute, and. in sup- 
port of the objection, produced the letter from the plaintiff to Hamilton. 
dated 16 November, 1139, which is set forth in the former report. The 
plaintiff then prored clearly that the written agreement mentioned in 
the letter related exclusively to certain other property of Clark, and did 
not embrace any part of the castings, which are the  subject of this 
action; nnd. ihereupon, the court admitted Clark to be sn70rn and es- 
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amined, and by his testimony he made out the case for the plaintiff, as 
stated above; and the court instructed the jnrv that, if they believed 
him, the plaintiff r a s  entitled to a rerdict for the \ d u e  of the articles 
sold by the defendant. 

The defendants excepted to the opinion of the court as to Clark's com- 
petency. and appealed. 

E o y d ~ n  for  p l a i n t i f .  
~ 4 l e x a n c l e r  f o r  d e f e n d a n t .  

(429) RUFFIN, C. J. The decision of his Honor r a s  perfectly cor- 
rect; and, indeed. was in conformity with the opinion given by 

this Court upon the former appeal. We thought that the natural and 
grammatical sense of the last sentence in the plaintiff's letter imported 
that thc ( k i t t e n  agreement" extended both to Clark's property (as 
admitted to be bv the plaintiff) that was sold and. also. to these castings, 
vhich the plaintiff claimed to he his own property; and, therefore, that, 
without some explanation, parol evidence could not be given of the con- 
tract between the plaintiff and Clark. touching the castings. But it is 
obvious that the sense of that part of the letter would be much varied 
b;v punctuation, in which i t  is deficient; for by a semicolon after the 
vord ('sold," it ~rolild be made to mean that the w i t i n g  concerned cer- 
tain other property of Clark; and. as to the castings, the latter branch 
of the sentence ~rould be simply an affirmation that they TTere sent by 
the plaintiff. For that reason it was distinctly intimated b r  the Court, 
that the question was open to evidence of the true nature and extent of 
the writing, and that, if i t  really did not extend to the castings, then 
Clark's testimon~ would be competent. Such evidence mas gil-en on the 
second trial, probably by the prodnction of the writing itself, or by some 
other sufficient means: and the court was satisfied that. in point of fact, 
there was no written agreement respecting the castings. and. conse- 
quently. it was competent to prove the parol contract. 

PER CTTRIAM. No error. 

(4.30) 
VIOLET ALEXANDER v. H. B. C U S S I K G H A l I  ET AL. 

1. A devise a s  follows, "I mill to  my son 11. TXr. 8.  all m y  estate, real and per- 
sonal, for h i s  use and benefit. and  then to be divided off and distributed 
among h i s  children a s  he  may  th ink proper Tha t  i s  t o  say, my land 
t o  be used b: h im,  and t h e  profits thereof to be to h im;  but the  lands 
to  be by him divided and distributed among his  children a s  he  may 
th ink proper. J I r  negroes a r e  t o  be used by h im in any n a y  he may 
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think proper, and to be to his own use, for defraying their expenses 
for raising the younger ones, clothing, etc.; but the said negroes and 
the increase thereof to be by him divided among his children a s  he may 
think proper. My notes and money (now about $30,000) to  be by him 
kept on interest in good hands, and the interest accruing thereon to be 
to the use and benefit of the said M. W. A. and the amount of the said 
notes and money to be divided among his children as  he may deem 
proper. And I hereby appoint my son M. W. A. the executor of th is  
will": Hclrl. that under this will M. W. A. took but a n  estate for life 
in the  lands. with the  power of dividing it, either in his lifetime or a t  
h is  death, among his children, and that until such appointment the  
remainder in fee either vested in the children or descended to the 
heirs of the  testator. The widow of M. 711. A., therefore, had no right 
to dower in the land. 

2. Where there is a n  express estate for life to one, and a power to him to 
appoint the  estate among certain persons, the first taker gets but an 
estate for life. 

3. Where the estate is not given expressly for life, but indefinitely to a 
devisee. with power to appoint, as  his discretion or as  he pleases, among 
certain named persons, or to a certain class, the better opinion in Eng- 
land is that  the  devise should be construed to be a devise for life, with 
a power to appoint the inheritance, unless the words of the will clearly 
negative such a construction. 

4. The law is the  same in this State. notwithstanding our act of 1784, Rev. 
Stat., ch. 122, sec. 10, which declares tha t  devises of lands are to be con- 
strued in fee unless by express words of the will or by plain intendment 
i t  may be held to be of a less estate; for the  only purpose of that  pro- 
vision was to establish a rule between the heir and the devisee in re- 
spect to the  beneficial interest of the latter.  

APPEAL from MECKLEXBURG Special Term in May, 1845 ; Pearson, J .  
This is a petition for dower brought by the widow of Moses W. 

Alexander against his children and heirs a t  law. The only ques- 
tion in the case is with respect to a tract of land, of which Joseph (431) 
McKriitt Alexarlder died seized in fee, and of which the petitioner 
alleges her late husband was, in his lifetime and at his death, in Febru- 
ary of the present year, also seized in fee, under a devise thereof to him 
in and by the will of his father. the said Joseph McIZnitt Alexander. 

The petition states generally a seisin in fee of the husband, of scveral 
other tracts of land described in the petition. With respect to the tract 
derived from Joseph McKnitt Alexander, the petition states the title of 
the husband specially to be under the will of his father, and sets out the 
mill itself. I t  was made in 1838, and is thus expressed: "I do hereby 
will to my son Moses W. Alexander all my estate, real and personal, for 
his use and benefit; and then to be divided off and distributed among his 
children as he may think proper. That is to say: My land to be used 
by him and the profits thcreof to be to him; but the lands to be by him 
dirided and distributed among his children, as he may think proper: 
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My negroes are to be used by him in any v a y  he may think proper, and 
to be to his own use for defraying their expenses for raising the young 
ones, clothing, etc., but the said negroes and the increase thereof to be 
by him divided among his children as he may think proper: 11)- notes 
and money (now about $30,000) to be by him kept on interest in good 
hands, and the interest accruing thereon to be to the use and benefit of 
the said Moses W. Alexander, and the amount of said notes and money 
to be divided among his children, as he may deem proper. And I 
hereby appoint my son Noses W. Alexander the executor of this will." 
Upon the death of the said testator, his son entered into the land devised, 
containing about 2,000 acres, and resided there011 until his death; and 
he died intestate and learing children, and without having made any 
appointment among his children of the said land or any other part of his 
father's estate. The petition insists that. by virtue of the said devise, 

the said Moses W. Alexander became seized of the said last- 
(432) mentioned tract of land in fee, and that the petitioner, as his 

widow, is dowerable thereof, as well as of the said other lands; 
and it prays that her dower may be accordingly set off and allotted to 
her in the said several premises. 

The facts stated in the petition were admitted by the defendants; and. 
upon the hearing, the court decided that the widow was not entitled to 
dower in the land devised in the mill of Joseph McKnitt Alexai~der, but 
was entitled to dower in the other lands mentioned in the petition; and 
the petitioner appealed. 

Badger fol- p la in t i f .  
S o  counsel for dpfendants.  

RUFFIX, C. J. The question in the case is, whether the plaintiff's 
husband got the legal estate of the land in fee, or for life only, under 
his father's will. I t  would really seem to be of very little consequence 
to the plaintiff which way it is. For, if, upon the construction of the 
will, it should be held that, by the strict legal limitation he l-ras the 
tenant in fee, he, immediately, took beneficialli but an estate for life, and 
as to the remainder iil fee he took the estate in trust to a~moint and divide . L 
it among his children. Consequently, if the plaintiff could recover dower 
at law it would answer her no purpose: for she would come in of the 
estate of the husband, and be, herself, a trustee for the children, and. 
therefore, equity would restrain her from enforcing her recorery by law. 
But we are of opinion that the son took but an estate for life, with the 
power of dividing the land and the other property, either i11 his lifetime 
or at his death, among his children, as purchasers from the testator, and 
that, until such appointme~~t.  tlle remaindcr in fee either rested in tlle 
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children or descended to the heirs of the testator. I t  is very clear that 
when there is an express estate for life to one and a power to him to 
appoint the estate among certain persous, the first taker gets but an es- 
tate for life. Indeed, a devise to one for life expressly, with remainder 
to such persons, ge~lerally, as he shall appoint, does not confer on the 
former the absolute property, though he may get it by exercising 
his power. Bar fou l  1 % .  S t r w t ,  16 Ves., 135. Of course the same (433) 
result more clearly follons whe~i the power is to appoint to or 
among particular persoils. When, homerer, the estate is not given 
expressly for lifc, but indefinitely to a derisee, with power to appoint, 
in  his discretion. or as he pleases, among certain named persons, or a 
certain class, it is not equally clear, at least upon authority, what estate 
the devisee takes: whether a fee simple conditional, or the fee upon 
trust to make the appointment, or an estate for life with power to 
appoint the fee. Ahciently, when the jurisdiction in equity was not SO 

fully established and understood as now, these limitations were treated 
as conditions, for the sake of the remedy by the entry of the heir for 
failing to appoint or appointillg contrary to the will. 

But, a t  this day, that view of a devise would, probably, be seldom 
taken, as the remedy is much more coilvenient in equity, by considering 
the fee absolute, and the direction to appoint a trust, rather than a 
condition at common law. Between the alternative of a life estate with 
power to appoint the i~llierita~ice or that of a fee simple in  the devisee 
upon trust to a p p o i ~ ~ t ,  the authorities and the reason of the thing are 
favorable to the former. Silch was the decision ultimately in Daniel v. 
Utley, 1 Johiis., 137. Xoy, 80, and Mr. Sugden on Powers, 121, says, 
"the better opinion certainly is. the devise is for life, with a power to 
appoint the inlleritai~ce, urdess the words of the  will  clearly negative 
such a construction." But it is said that the rule is different in our 
law, because, by the act of 1784, Ker. St., ch. 122, see. 10, devises of land 
are to be construed to be in fee, unless by the express words of the will or 
by plain inteiidment they may be held to be of a less estate. But we 
think the purpose of that prorisio~i is to establish a rule between the 
heir and the derisee in resllect to the beneficial benefit of the latter. 
Undoubtedly, the son took a life estate, at  most, to his own use; for the 
will is express, that the land shall bc divided among his children, with 
only the qualification that such division shall be in such mode, 
and shares, as the derisee nlay choose. The11 why should the son (484) 
have a larger legal estate than for his own life? What interest 
would it subscrre? Noue ~vhaterer;  for the appointments would get the 
same in either instauce, whether the appointment operate on the inheri- 
tance vested in tlic so11 as devisee, or in the testator's heir at  law, or on 
the inheritance limited ill the will to the son's children. as a remainder 
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after the prerious life estate of the son. There are, therefore, the same 
reasons. drawn from conrenience and  he presumed intention of the 
testator. in our law as in that  of Englaild. upou a p ro~ i s ion  of this kind, 
that  the dex-isee should not have a greater legal estate than one com- 
mensurate n ~ i t h  his beneficial ownership, namely, for  his o ~ v n  life. This 
coldusion is fortified, too. by the circumstatlce that  the language of the 
bill is not that the son may d i s p m c  of the residue of the estates, real or 
personal. after the ternlinatioli of his oTvn enjoyment, but merely that 
he shall "d ir ic le  a n d  d is t r ibu te"  them among his children. I f  that  be 
so. it  is not material that we should deternline in the present case 
whether the inheritance is. as a reversion. in the testator's heirs a t  lax~,  
or. as a remainder in the children of the devisee and son. I n  either 
case, the fee was never in the plaintiff's husband; a t  least, i t  does not so 
appear upon these pleadings. 

Noses W. Alexander is called in the nil1 the teqrator's son, it is t rue;  
but he is not stated to be his heir or oue of his heirs. nor his son born ill 
Inr fu l  wedlock, whereby he would appear  to be his heir. On the con- 
trary, the petition, by ilnplicatiol~. excludes any such inference, by 
specially setting out the will and c.lainli~ig the fee to be in Moses IT. 
Alexander by virtue of the derise, and that only. A s  n e  think he took 
only a life estate by the will, it  follons the petitioner is not entitled to 
dower on this land, even at law;  and, therefore. that  the judgment must 
be affirmed. But, as was mentioned a t  first, if our opinion were other- 
~ i s e  and the petitioner could recorer at l av ,  it ~ o n l d  be of no ~ a l u e  to 
her ;  as equity would certainly riot allo~r- the gifts to the children to fail, 
but would supply the want of the execution of tlie power by their father, 

and restrain the present plaintiff from ilisisting on her right to 
(435) dower at law. 

There was not more an  intelltion by the testator that the lalid 
should be absolutely the property of his son thali that the money and 
bonds should be, and the plaintiff might as veil claim a distributive 
share in the personalty. as the estate of her husband, as to claim dower 
in  the land. 

Judgment affirmed 11-ith costs in this Court ; and this \ d l  be certified 
to the Superior Court that further proceedings may be had in allotting 
the dower recorered by tlie plaintiff in the othrr laltds. 

PER CURIAJI. LIffirmed. 

( ' i t e t l :  P n t r i t l  I , .  1101-ehr~rrl ,  h,i S. C'.. 6 6 :  J I t l i ~ o r c ,  c .  P a i ? , t r ~ - ,  *9 
S. C., 430;  C h e u s n i ~ l g  c.  - I l n s o ~ l ,  13s S. C'.. 3 3 3 ;  . l l n ? ) ~ ! j  c. R I O W U .  162 
S. C., 219. 223  ; Grif f in 1 , .  ~ o ~ n i ~ z c r i z d ~ r ,  163  S. C'., 232.  
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FLEETWOOD WALTERS. A I ) I I I ~  ISTII \TOE, ETC'., v. WILLIAM WALTERS. 

On the trial  of a n  issue i t  was incumbent on the defendant to show that he  
had given to his father a valuable consideration for a slave, and he  
produced a bill of sale the execution of which he proved by a subscrib- 
ing witness, and which expressed a consideration of $300. The plain- 
tiff's counsel asked the witness if he saw any money paid, and the 
witness replied that he did not, but that he saw a bond delivered by the  
defendant to his father, and being asked by the same counsel what 
bond, he replied, "The defendant's bond to maintain his father and 
mother during their lives": Hrld .  tha t  this examination on the  part of 
the plaintiff did not dispense with the necessity of the defendant's pro- 
ducing the  bond or showing that he had used the proper means to pro- 
cure i ts  production and then proving its contents. 

APPEAL from ROBESOX Spring Term, 1844; Sash ,  J .  
The evidence given at  the trial of this cause and the various positions 

of the parties are set forth at inucll length in the case sent up;  
but, as the decision of this Court turns on a single point, it is (436) 
only material to state so much of the case as may be useful in 
understanding that point. 

The action was replevin for a slave named Hagar which the plaintiff 
claimed as the administrator, with the will annexed, of William Walters, 
the elder. The defendant is a son of the deceased, and claimed the dare  
as having been sold and collveyed to him by his father. The sale and 
conveyance were impeached upon the grounds that the father from age 
and mental infirmity had not tlie capacity to contract, and that in fact 
the conveyance, if any. was obtained from him without a valuable con- 
sideration, and that the negro had never been delivered to the defendant. 
For the purpose of showing the sale to him, the defendant offered in 
evidence a written bill of sale. (not under seal). from the father to him- , , , , 

self for the slave in question, (among others), expressed to be for the 
consideration of $300, in hand paid, and the defendant offered to prove 
how the payment of the said consideration had been made. Thereupon, 
the subsckbine witnesses to the bill of sale were examined as to its exe- 
rution by the deceased, and deposed that he did execute i t  by signing and 
acknowledging it and requested them to attest it, and that he had, at  the - - 

time, capacity to contract. The counsel for the plaintiff then asked one 
of the witnesses, if he saw any money paid by the defendant to his 
father, and the witness replied, that he did not, but that he saw a bond 
delivered to him; and being asked, "What bond?" he said, "The defend- 
ant's bond to maintain his father and his inother during their lives." 
The plaintiff's couiisel objected that tlie contents of that instrument 
could not be proved by the witness, but that it must be produced in evi- 
dence, or its nonproduction accounted for, before the par01 evidence was 
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adniissible. But, in reply, the coumel for the d e f e ~ ~ d a n t  insisted, that 
the parol evidence was admissible, because it had been brought out by 
the plaintiff's own cross-examiaation. The court theu allowed the wit- 
ness-to state that he heard the bond read and knew its contents. and that 
they were as before stated. There x7as e+lence  eireli on both sides as - 

to the capacity of the father;  and upon it the jury found a verdict 
(437) for the defendant, and, judgment being rendered thereon, the 

plaintiff appealed. 

h'trange for plaintif.  
S o  counsel for defendant. 

R~PFI?;, C. J. I t  is obvious, that it n-as lilaterial to the defendant to 
establish, upon the trial, a bargain for the d a r e  for a raluable considera- 
tion paid or secured, as there was no coliveyance by deed and no deliv- 
ery. For, although a consideration xis acklionledged in the bill of sale, 
vet that was not coiiclusire, as the instrumelit was itself but a parol con- 
tract, and it was open to the plaintiff to show that the consideration had 
not been given. I t  was, moreover, r e ry  material to the defendant's 
case in another point of view. -1 principal point in contest was the 
capacity of the father to contract, and it would be no light evidence on 
that point that the bargaili he made n a s  for a fa i r  price duly secured, 
and was discreet under all the circumstances, or  that the con~eyance 
was obtained in  the form of a fa i r  sale ~vithout really paying or securing 
a fair  price, or, indeed, any price. The defendant, therefore, undertook 
to go beyond his bill of sale and prove the raluable consideration and 
the mode of its payment. The only question is as to the mode of prov- 
ing the consideration which the defendant alleged on the trial he gare, 
namely, an  undertaking by him to niaintai~i  his parents during their 
lives, secured by his obligation made and delirered at the time he got the 
bill of sale. Of course the obligation is the only legal evidence of its 
contents, until i t  be proved to be destroyed or to be in the plaintiff's 
possession, and notice giren to him to produce it. I t  is said, indeed, 
that  the plaintiff dispensed with its productioli by asking the witness a 
question, which enabled him to state the contents. But we callnot so 
regard what occurred. The  very object of the plaintiff's inquiry Tvas to 

show that the defendant's undertaking to his father was in writ- 
(438) ing, in order that he  might require its production. H e  did not 

draw out the contents as eridence before the ju ry ;  for, at the time 
he insisted that the contents could not go before the jury. H i s  questions 
were preliminary questions and, in their liature, intended for the infor- 
mation of the court, in order to ascertain nhether the agreement on 
which the defendant insisted was i a  that form ~i-hich precluded oral 
testimony of it. I f  i t  xTere otherwise the r e ry  objectioll that  an agree- 
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ment i s  in writing, and therefore ought not to be proved but by the writ- 
ing, would place the contents before the jury. & it was, the defendant 
got the benefit of his agreement with his father, without its production 
and against the objection of the plaintiff; which we think was erroneous. 
Therefore, the judgnient must be reversed. 

PER CUXIBM. T'enire de noco.  

SAMUEL R. HAYWOOD V. STANFORD LONG, AD>IIXISTRAT~R, ETC. 

1. The owner of a slave who is hired out is not answerable to a physician for 
medicine or medical services rendered the slave at the request of the 
hirer and without the request or knowledge of the owner. 

2. What ma!: be the rights or liabilities in such a case, as  between the owner 
and the hirer, qucrre. 

_ ~ P P E A L  from GR.INVILLE Spring Term, 1845 ; Ca7cl1ce71, J .  
The defendant, being an administrator, hired to one P. 3'. Long, for 

1843, a slare belonging to the estate of his intestate. During the year 
the slare Tws taken sick, and P. I?. Long, without the consent or  knowl- 
edge of the defendant, called on the plaintiff, who is a physician, 
to attend the slave, and he did so. Upon application to the de- (439) 
fendant for paynlrnt he refused it,  upon the ground that he was 
not liable therefor; and the plaintiff then brought this action for his bill 
for medicines and attendance, which is admitted to be reasonable. Upon 
 in asszrn~psit  pleaded, the court nonsuited the plaintiff, and he appealed 
to this Court. 

X c R a e  f o r  p l a i n t i f .  
E. G. Reade  for defemlunt .  

RUFFIE, C. J. T e  think the decision of his Honor good at law. I t  
need not now be decided which of the two, the person by whom a s law 
I n s  hired out or  the person to whom the slave was hired, as between 
themselves, is bound to proride 01% pay for the requisite nledical attend- 
ance during the term. The only question in this case is, whether the 
physician is  to look to the person who employed him for his bill, or is 
at liberty to charge another percon, xvho did not employ him o r  have 
any knowledge of the sickness of the slare or of the plaintiff's attend- 
ance. T e  think v e q  clearly the former. I f ,  indeed, the d a r e  had not 
been hired out the owner would not be liable for the physician's bill 
unless there was a request of the owner or a subsequent promise to pay. 
At  least that  must be the general rule;  though i t  may be liable to an es- 
ception, that  where it is a case that  may be called one of life and death, 
or there is  a pressing necessity for immediate assistance, the master 
would be liable for the attendance that was indispensable before there mas 
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a reasonable time and opportunity for notice tu the master. But,  unles- 
in a case of that  kind-if even in that the cervices of the phpic ian  with- 
out the request of the owner, and a t  the iilqtarlce of the s l a ~ e  or any one 
else, 111ust he deemed gratuitous in re.;pect to the master. So it was de- 
cided in  Kew York, ill D i t n b a r  1'. TT'illiati~s, 10 Johiir., 249. Aud even 
the exeception just stated, ~rl l ich is admitted in that  case, iq ~ e r y  far  
from being establisl~ed by authority, as will be .;eel1 11y the cases cited ill 

Dzrtzhur 1 .  TT'llliattzs and by S ~ u ~ b y  r .  TTr i l f sAl /~ ,  2 E y ,  739. 
(440) L o r d  Ken?jon held, indeed, at nisi prius, in S c a r t n a t ~  1 , .  C'n\till, 

1 Esp., 270, that the niaster was liable for medicine for his ser- 
vant while in his service, upo11 the sarne ground that lie nab bouiid to 
provide food and lodging for him. But surely, if liable a t  all, he ought 
not to be until notice of tlle necessity and his refusal or neglect to pro- 
vide proper attendance and medicines. But the rery  reasons given in that 
case show, that the plaintiff camot  recover; for the liability is confined to 
the case in  wllich the servant is under the master's roof as a part of 
his farnil-, and put up011 the same footing as that for  necessary food. 
thus placing the legal liability in this case u1mn tlie person in posse+ 
sion of the slave, who was also the employer of the plaiiitiff. 111 t h i ~  
court there has been no case of this kind before, for we believe it has 
never been suggested hitherto that the reversioner, if he may be so 
called, merely as such, was liable for medical services to the slave more 
than for his food while hired out, nhere  they had been rendered, not 
at his request, but a t  that of the posse3sor. The question, howerer, 
we find has been made in an  adjoining sister State, whose social con- 
dition is +iinilar to our on 11. I n  1T'ells 1 , .  lie7ciii '~ ly, 4 &Cord, 122, 
the court of appeals in South Carolina held that the general owner 
was not liable for tlie doctor'j bill, either 1,- the rules of law or the 
policy of the country, for  that persoil had no more right to throw the 
expenses of the negro's sickness upon the general owiier t l ia~i  to an 
abateme~lt of the llirr during the period of iickness. 

I t  is said, howe~er ,  here it is different. 11ecau.e 1,- the act of 1794, 
Rev. Stat., 89, secs. l o  and 19, the support of the cla\e is ilnpoqed on 
the ow1it.r. But that act cannot affect thiz questioii, for it iy confined 
to pro~is ions  of food, raiment, a i ~ d  lodgii~g, and theic are miqne~tioriable 
charges upoli the possessor. uliless ill a case of a fraudulent hiring h ~ -  
a solvent to an insolvent person wit11 a ~ i e ~ r  10 thron the expense of 
support 011 the wardens of the poor. Besides. tlle act expresqly require< 

the wardens to g i re  the on-iier ten days l~otice to proride for 
(441) the slave hinlself before they can do so and charge h i m  80 in 

no point of view is the act applicable liere. 
PER CL-RIAAI. Affirmed. 

Cited: J o n e s  1 ' .  Allerz, post, 474; IIade?c I % .  X. R.. 5 3  S. C., 363. 
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THE STATE r. JOHN INGRAM, ADJIISISTKATOR, ETC. 

1. When a bond is upon its face exclusively for the use of the State, an es- 
press acceptance by an agent for the State need not be shown. 

2. In an action on a bond payable to the State and conditioned for the builrl- 
ing and keeping in repair of a public bridge evidence that the bond 
was signed and sealed by the obligors, and was afterwwards found 
among the official papers of the clerk of the county court, which ap- 
pointed the commissioners to let out the building of the bridge is 
sufficient proof of a delivery. 

3. When a contractor for keeping a public bridge in repair commits a breach 
of his contract, and the county court has caused the necessary repairs 
to be made, the rule of damages in an action for the breach is the value 
of the repairs needed. and not the sum the county might have paid for 
them. 

APPEAL from ANSON Special Spring Term, 1545 ; Rattle, b. 
Debt upon a bond, executed by the defendant's testator, Erasiiiu.: 

Ingram, and payable to the State of North Carolina. The substance 
of the condition of the bond was that  the said Erasmus should build 
a public bridge in  the county of Ansoii, the location of which was de- 
scribed, and for the building of which he had contracted with certain 
commissioners appointed by the county court for that purpose, and 
also that he  should keep the same in repairs for seven years from 
10 October, 1838. The breach alleged was that  he neglected to (443) 
keep the bridge in  proper repair. The pleas were nun est factum, 
conditions performed, conditions not broken. 

Upon the tr ial  the subscribing witness swore, that  he attested the 
bond and believed i t  was signed by the obligors i n  his  presence, though 
he had no distinct recollection of the transaction. The clerk of the 
county court stated tha t  he  found the bond filed away among the 
records of his  office. Lho the r  witness then deposed that in the year 
1842 the bridge referred to in  the bond was so much out of repair that  
the county court found it ilecesary to have i t  repaired and appointed 
for that  purpose a committee, who let out the repairs to the lowest 
bidder, when the witness undertook it and received therefor the sun1 
of fifty-five dollars and ninety- eight cents. Counscl for the defend- 
ants insisted that  the action could not be sustained as there was 110 

authority to  take the bond payable to the State;  and, futher, that  if it 
could be sustained the repairs might hare  been made for a less sum, and 
proposed to examine testimony for the purpose of showing that fact. 
But  the court was of opinion that  the bond, being for the public benefit, 
might be supported as a voluntary bond; and the proper measure of 
damages was the suin the county was conipelled to pay ill consequencr 
of the failure of the defendant to keep up the bridge according to his 
obligation. 
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There was a rerdict for the plaintiff and, judgnent being rendered 
lnmuant  thereto, the defendant appealed. 

Ale.cander f o r  the  S ta te .  
S o  counsel for defendant .  

DASIEL, J. I n  8. c. X c A l p i n e ,  26 S. C., 148, this court said that  
the capacity of the State to take a bond could not be denied. A bond 
payable to the State for the benefit of the body politic stands upon 
ground essentially different from one thus payable for the benefit of 
private persons, as 8. r.  Shidey ,  23 S .  C., 597. I n  the latter case 
there is no presuinption of acceptance of the bond by the sovereign, 

unless there be an actual delivery in the c a m  and to the persons 
(443) authorized by the Legislature to take it. But such express ac- 

ceptance by an  agent for the State need not be shown r h e n  the 
bond is, upon its face, exclusively for the use of the State. T o  such a 
bond the rule that, from the benefit to the obligee, acceptance is to be 
presumed, applies with as niucli reason as if the obligeee xvas a prirate 
person. That  the erecting and keeping u p  of a public bridge are for 
the use and benefit of the State is  not to be questioned. The subscribing 
xi-itness m o r e  that  he beliered that the obligors executed the bond in 
his presence. And the bond was afterwards fomld in the possession of 
the clerk of the county court among the papers of the office, which court 
appointed the coimllissioners to let out the building of the bridge. This 
n-as evidence of a d e l i r e g  for the State, either to the coniinissioners 
or to the clerk of the court. 

Upon the next question this court does not concur ill opiiiion with 
his Honor. The clefelldants contracted "to keep the bridge in constant 
repair for sere11 years"; and for a breach of that part  of the contract, 
the rule of damages is  the I ' U Z U P  of the repairs needed, and not the sum 
the county might hare  paid for t hem The county ~ e r y  properly laid 
before the jury erideilce of the modes of letting out the repairs and the 
price paid for them, as the nleaiis of enabling the jury to sap what they 
\\-ere worth. But that did riot preclude the defendant from giving eri- 
dence that they were worth less, according to the usual prices of such 
labor and materials, so as to let the jury hare  full information on . 
both sides as to the true value. We think, therefore, that  the evidence 
offered by the defeiidant was improperly rejected, and, for that reason, 
the judgment must be reversed. 

PER CI-RIAM. S e w  trial. 
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JOHN BAILEY, SK., v. THOMAS MILLER, EXECCTOR, ETC. 
(444) 

1. Where a father made a fraudulent conveyance of slaves to his son, a n  
infant of tender years, and then died, and the slaves were taken pos- 
session of by the grandfather of the infant for the use and benefit of the 
infant: Held ,  that the grandfather was liable to be sued by a creditor 
of the deceased father a s  executor de son tort .  

2. If a fraudulent donee of goods disposes of them to another, who accepts 
them bona fide upon a purchase, or even to keep for the donee, the 
vendee or bailee would not be executor de son tort. But an infant 
of tender years can neither accept such a gift nor constitute an agent 
to keep possession of it  for him. 

3. An infant of tender years cannot be a n  executor, nor be sued a s  such. 
4. I t  is not the paper title merely that makes one an executor of his own 

wrong. but i t  is the disposition, or the possession and occupation, of 
the effects that do it. 

 PEAL from CAIIDEX Spring Term, 1545; Rattle, J .  
Deht against the defendant, to charge him as executor de son tort of 

Francis Ackiss, upon a judgiiient obtained against the latter i n  his 
lifetime a t  J u n e  Terin, 1840 of Pasquotaiik County Court. Upon the 
tr ial  the evidence was that  the slaves, with the intermeddling with 
whom the defendant was sought to be charged as executor of his own 
wrong, belonged to and were in  the possessioi~ of the said dckiss in 1840 ; 
that, afterwards aiid iii the lifetime of Ackiss, the said slaves went into 
the possession of the defendant, who held and still continues to hold 
them for his infant grandchild, under a deed of gift, executed by Ackiss 
to the said child, who mas his soil, then of rery  tender years in the 
arms of a nurse; that his deed bore date 5 February, 1840, and was wit- 
nessed by the defeiidant and kept aud exhibited by him, as the title by 
which he claiined the possession of the slaves; that  some five or 
six weeks after the date of this deed Ackiss sold all the other (445) 
slares which he o~vned, as he said, for the payment of his debts, 
and froni  that  time he had no other property besides the slaves embraced 
in the said deed; that at the J u n e  Term of the county court of Pasquo- 
tank next followi~ig, he corjfessed the judgment upon which this suit is 
brought, for a debt due by a note give11 in 1839 ; and that he afterwards 
died insolvent, a i d  no adii~ir~istration has been taken out upon his estate. 

The defendant object to a recorery up011 the ground, (1) That  he 
could not be charged as executor of his own wrong, because he did ]lot 
claim the slaves in question for himself, but for his grand child under 
a deed to the lat ter;  ( 2 )  That  there was no fraud in the deed of gif t  
to the donee. 

The  court instructed the jury that, however it might be if the dolice 
were of sufficient age to take charge of the slaves arid hold them him- 
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self, yet in this case, nhere he na. a mere in fa~ l t  of such tender !ear- 
as to be entirely incapable of acting for hinlqelf, the defendant, hi- grand- 
father, might be charged, as executor of his ow1 wroi~g, for i~ l te~~i ler ld l i l~g  
with the slaves, if the deed of gift was fraliclulent as  again-t the plaiu- 
tiff. The  question of fraud I n s  then submitted to the jury, who fomld 
that the deed was fraudulent and gave a rerclict for the plni~itifi. 
Judgmer~t  being rendered pur+uant tliercto, the defendant appealed. 

S o  cormsel for p l a i n t i f .  
Badger  a n d  A. ,lIoore for de fer~dan t .  

RUFFIS, C. J. The conveyance of the father to his son nas  voluntary 
and made ~vhen  the donor was inaolver~t or on the brink of insolvency, 
and mas clearly roid as to debts existing at the time. I t  has been so 
found by the jury. Therefore, as respects the present plaintiff, the slaves 
are still regarded as the goods of tlle deceased debtor. There is no doubt 
that a fraudulent donee is liable as executor of his own wrong. Edwart ls  
C. H a s k i n ,  2 Term, 587. But  i t  is said, that, although that be true, yet 

one who takes possessiorl as tlle agent of the fraudulent donee 
(446) does not become executor, as  he has a fa i r  color for his possession, 

which gives a character to i t  and shows that he  did not intend to 
administer the goods or i n  any manner to treat then1 as the effects of 
the deceased, which is said upon the authority of T u r n e r  r.. Ch i ld ,  11 
S. C., 2 .  That  case, i n  vhich the doctrine held by the majority of 
the Court seeins to us to be caried to the utmost extreme, does not, we 
think, apply to the present. There, everything was assunled to be bona 
ficle, and that the agent continued to act under a sense of duty, and ~ i t l l -  
out being aware that the authority which he derired from his principal 
ceased at his death. H i s  acts had a lawful beginning, and that was suffi- 
cient to excuse him, a?  the court thought. But the contrary is the case 
here. The  origin and continualice of the defendaut's possession are 
tainted v i t h  fraud, and without color of authority from any. one. If  
indeed the fraudulent donee disposes of the goods to another, ~ 1 1 0  accepts 
them boncr ficle upon a purchase, or  wen  to keep for the donee, the vendee 
or bailee would not be executor de son t o r t .  Conl. Dig. A d m i ~ i i s t r a t o ~ .  C. 
But  that  is because there is apparently no nrong in any one in that 
transaction, and that  the possessor has no reaion to eonqider the goods a<  
being of the estate of the deceased. I n  this case, hoverer,  it  is begging 
the question to call the defendant the agent of tlle donee. H e  is not hi; 
agent. H e  Jvas neyer constituted his agent by any act of the donee, ~ v h o  
had no capacity for that purpose. The defendant is in no n-ay the agent, 
except so f a r  as he made himself so. His  authority Tvas 1101 conferred 
on him, but was officiously assumed by him, and but pretended. There- 
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fore he cannot protect llimself under the allegation that he derived the 
goods under a person n.110 clailned title to them, a ~ d ,  Iseii~g in porse~sion, 
nssumed to dispose of them. 011 the contrary, the dollee here was in- 
capable of assenting to the gift, and did not take possession and could 
not take it, and n as of surli tei~cler age that he could not be executor, nor 
he sued as such. I f ,  then, tlic de f r i l da~~ t  be not liable in this action, no 
one would be; which is another reasoll wily the case is not within the 
rule that a bailec of ~ I I I  executor of lliq own wroilg does not also 
becoiue such executor, since in surli rase there is a person liable (447) 
to the creditors. I3nt here tlierc is I I ~ I I ~  miless the defendant 
be. F o r  if the grni~dchild werc of age to assent to the deed and even to 
fill the office of executor, he could not be sued by the creditor; as it is 
not the paper title merely that  makes one an executor of his ow11 wrong, 
but i t  is the disposition or possession and occupation of the effects that  
do it. Here  the iufar~t  sets up  110 title a ~ l d  has no possession; but the 
defendant takes it upon hiinself to set up  title on behalf of the infant, 
to take possession and to defeud it for hirn,although the infant, if a donee 
at all, is  a fraudulent donee. Such unasked interference must be a t  the 
defendant's risk; for he had no right or duty to take charge of these 
negroes as the property of his  grandson unless they should turn out to 
be the grandson's. His  possession reuders him liable to the deceased's 
creditors, as executor ( 7 ~  so~r  to1 t, ill the same n ~ a n n e r  as it would enable 
the true owner of the slaves, if a third person, to nlairltain detinue for 
them. I f  this were not so, every iiisolveut might by collusion with his 
near relatives, defeat his creditors by coilveyailces to his infant children. 

PER CURIAAI. No error. 

J A M E S  HOLLAND'S HEIRS v. JOHN CROIv ET AL. 
(448) 

A sczre faczas to  repeal a patient should set out particularly the patent of the  
plaintiff, or his title derived from a patent, with i ts  boundaries and 
location; also a copy of the  patent, with i ts  boundaries, granted to the 
defendant or the person under whom he claims, with all their correct 
names, and also how the two patents conflict; and the spire facias 
should also aver the reasons why the defendant's patent should be can- 
celed. If the  defendant denies any of the plaintiff's allegations, issues 
upon those allegations and denials must be found by a jury; otherwise, 
the  court will not give judgment. 

_IFPEAT, from HAYWOOD. Spring Term, 1842; B a i l ~ y ,  J .  
This was a petition and scire facias by the heirs of an  elder against 

a junior patentee. to vacate a grant, under the act of 1798, Rev. Stat., 
ch. 42, see. 31. The petition sct forth the plaintiffs' ancestor's and the 
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defendants' grant, describing them, and alleging that the defendants' 
grant covered the land previously granted to the plaintiffs' ancestor, 
and that the defendants and those who claimed under them, were con- 
tinually harassing them ~vi th  suits, and praying that the defendants' 
grant might be declared void. The defendants, in their answer to the 
petition, insisted that, for certain reasons there mentioned, the plain- 
tiffs' grant was roid. The scire fcrcias merely recited that "a petition 
had been filed by t h e  heirs  of J a m e s  Hol land ,  deceased, under the act 
of 1798, praying that the grant to John Crow for certain lands may be 
repealed and racated," and commanded the sheriff "to make known to 
John Crow (and others ilained as assignees, that they should be and 
appear, etc., then and there to show cause, if any they hare, why such 
grant or patent to the said John Crow sliould not be repealed and va- 
cated." Upon the return of the s c i r ~  facias executed, the following 
issues were submitted to a jury: (1) Was James Holland, the ances- 
tor of the plaintiffs in this case, the senior patentee? ( 2 )  Did the de- 

fendant, John Crow, know of the esistence of the plaintiff's 
(449) grant, at the time the said Crow obtained his grant? The jury 

found both of the issues in favor of the plaintiffs. On the 
trial a ~vitness on the part of the plaintiffs proved that, in a conrer- 
sation with Crow. he informed the witness that he had made an entry 
on the Holland old field: when the witness observed: "Why did you 
do so? Do you not know that Holland long since obtained a grant 
for the said tract ?" Crow answered: "I do, but understand the title 
is not good, and it will not cost me much anyhow; I will try it." The 
jury haring found the issues as above stated, his Honor, believing the 
defendants' grant was obtained by fraud and upon false suggestions. 
ordered, adjudged and decreed that the defendants' grant be racated. 
From this judgment the defendants appealed. 

Francis  for plaintif fs.  
.J. Cf. Bymrn for defendutlts.  

DANIEL. J. The Act of Assembly, originally passed in 1798, Rev. 
Stat., ch. 42, sec. 31, declares that, when any person claiming title to 
lands under a patent shall consider himself aggriered by any patent 
issued to any other person against law, or obtained by false sugges- 
tions, surprise or fraud, such person so aggriered may file his petition 
in the Superior Court of Law of the county in which the land may lie. 
together with an authenticated copy of the said patent; ~vhich peti- 
tion shall briefly state the grounds wherefore such patent should be 
repealed and racated. Whereupon. a n-rit of scire facias shall issue 
out of the said Superior Court to the clainmnt under such patent, re- 
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quiring him to sliow cause why such patent, thus improperly issued 
and obtained, should not be racated. The scirr facias shall be the 
leading process, a i ~ d  all the proceedings thereon shall conform to the 
general rules of practice at law in silch cases, except that, when the 
scire facias cannot be personally made known, the11 the court shall 
order publication ill the newspapers for the defendarlt to all- 
pear and plead, or judgment by default on the scire fucius (450) 
would be reudered agaiust him. Wlirii the defeiidant appears 
he will demur or plead and make up issues and try them by a jury, ac- 
cording to the practice on scire facias at law. I n  England, the 
King's patents are enrolled on the common law side of the Court of 
Chancery. And wl1en the King, or ally person, is aggrieved by the 
issuing of a pateut for any of the causes before mentioned, the At- 
torney General causes a scire facias, in the name of the King, to 
issue to vacate it. which s c i r ~  facias contains proper averments of 
the causes on which it is foundcd. The scirr facias issues out of the 
Court of Cl~aucerg-. The judgment is that the patent be vacated 
and brought into the Court of Chancery, that the Chancellor, who has 
affixed tlw great seal to it, may take off the seal. I n  this State pat- 
ents are not enrolled in the Superior Courts of law; therefore the 
Legislature required the person aggrieved to file a petition in the 
Superior Court in his own name, as a foundation for the scire facias. 
The plaintiff's petition first, and then his writ of scire facias, founded 
on it, should set out with particularity his own patent, or his title 
derived from a patent, with its boundaries and location; and also a 
copy of the patent, with its boundaries, which had been granted to 
the defendant or those under whom he claims title to the land, with 
all their correct names, and also how the two patei~ts conflict. And 
the writ of scire facias should not only recite the patent of each 
party, but should also make all the material averments why the de- 
fendant's patent should be canceled. .When all these things hare 
been done by the plaintiff and the defendant brought into court by a 
proper service of the scire facias, the latter will be enabled to demur 
or plead understandingly; and if any issues are made up the jury can 
plainly see what they are to try, and the court will know from the 
record what judgmeiit to render. I n  the case now before us there are 
no plaintiffs mentioned in the scirc facias by their Christian and 
surnames. no description of Crow's patent by its date, boundary, loca- 
tion or interference with Holland's patent. The defendants hare 
not put in any pleas to the writ and action, ~ ~ h i c h  are material (if 
their answers were to be considered by us as pleas) except that 
part which states that the lands patented by Holland was not (431) 
by law subject to elltry, and that tlierefore the patent to Hol- 
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land n a s  void, and not c o i d a b l i ~ .  Cpon the plea no issue has been 
made up and found by n jury. The plaintiffs' petition states that  the 
!rind patented by Crow v a s  identically the same land which had been 
p~tentecl  by Holland : but there was no a\ ernlent of this fact by the 
scire fac ias ;  and the verdict, ~ h i c h  has been found by the jury, does 
not s h o ~  to the court that  there was any interference in the two pat- 
ents, or that there was any lawful cause or ground for the court to 
ncrrte the patent to Crow. TYe therefore think that  the judgment 
must be reversed and the cause remanded to the Superior Court, when 
a repleader nlay be alloxved. or such other steps taken as niay be' 
agreeable to right and law. 

PER CURIAX. Reversed and remanded. 

(4.52) 
THE STATE v. WILLIAM TOLEVER ET AL. 

1. Where the prosecutrix was in the peaceable possession, with her family. of 
a dwelling-house and its appurtenances, and four persons entered the 
yard of the house with hostile or unkind feelings and manner, against 
the will of the prosecutrix, to injure and insult her,  and refused to go 
away when she bade them. and they had a common purpose in so doing, 
and abetted each other: Held,  tha t  such acts and purposes rendered 
the parties liable to a n  indictment for a forcible trespass. 

7. An indictment for forcible trespass will lie a t  common law if the facts 
charged amount to more than a bare trespass. 

3. When the name of the county is mentioned in the margin of the indict- 
ment, and i t  i s  stated tha t  the dwelling-house on which the  forcible 
trespass i s  alleged to have been committed was "there situate and 
being," this must refer to the county mentioned in the margin. 

APPEAT, from ASHE. Spring Term, 1845; Bailey, J .  
The defendants. William Tolerer and Caroline Tolerer. were tried 

upon the follon-ing inclictment. to wit : 

State of North Carolina. Superior Court of Law, 

Bshe County, Spring Term, 1843. 
The jurors for the State, upon their oaths. present that  William 

Tolercr, late of the said county, laborer, Elizabeth Tolerer. Caroline 
Tolerer and Louisa Tolever, all late of said county, spinsters, on 1 
April, 1843, n ~ i t h  force and arms into a certain yard and dwelling 
house. then situate and being, and then and there in the possession 
of Polly Long. unlax-fully. riolently. forcibly. and ~ ~ i t h  a strong hand, 
did enter into. and then and there unla~vfully. riolentl-. forcibly, and 
71-ith n strong hand. did throw certain filth and dead carcasses into 
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the said house, she, the said Polly, then and there being therein, and 
then and there did remain cursing, abusing and threatening the said 
Polly for a long time, to wit, for one half hour, and other wrongs 
then and there did, to the great terror of the said Polly Long, then 
and there being, and against the peace and dignity of the 
State. (453) 

I t  is unnecessarv to detail the testimony ilitroduced on the trial, as 
the instructions of the presiding judge sufficiently indicate its gen- 
eral nature. The judge instructed the jury that if the defendants, now 
on trial, together with Elizabeth, the mother, and Louisa, the other 
daughter of William, went into the space that had been enclosed as 
a yard in a peaceful and friendly manner they would riot be guilty; 
but if the four went into the said space with hostile or unkind feel- 
ings and manner. against the will of Polly Long, to injure or insult 
her, and there remained against her will and refused to go away when 
she bid them, and they had a common purpose in so doing and abetted 
each other, although t h ~ r e  was no fence around the said space, yet 
such acts would constitute a forcible trespass and the defendants 
would be guilty. The jury found the defendants guilty. A motion 
was then made in arrest of judgment. for that the offense is not 
charged to have been in the county of Ashe. This motion was over- 
ruled and judgment being rendered pursuant thereto, the defendants 
appealed. 

-4ttorney Gene~al for the State. 
Hoyden for cl~fenclants. 

DANIEL, J. The prosecutrix was quietly in possession of the prem- 
ises under a par01 lease then expired. She was personally present in 
the house with her family of children when the defendants entered 
the yard of the house. The judge told the jury that if the two de- 
fendants, with Elizabeth Tolever and Louisa Tolever (the two latter 
of whom were not tried), entered the yard with hostile and unkind 
feelings aud manner, against the will of the prosecutrix, to injure 
or insult her. and there remained against her will and refused to go 
away when she bid them, and that they had a common purpose in so 
doing and abetted each other, such acts would make them guilty of a 
forcible trespass. A11 indictment will lie at rommon law for forcible 
entry, if it contain such a statement as shows that the facts 
charged amount to more than a bare trespass; as by violently (454) 
t a k i q  and keeping possession of lands with menaces, force arid 
arms, without the authority of the law, 1 Rus., Crimes, 283. Four 
persons entered the pard of the nearly defenseless prosecutrix, with 
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a common intent (as the jury h a ~ e  found) to abet each other in in- 
juring and insulting, and actually insulting her with abusive lan- 
guage and gestures, and thrusting from the yard, through her broken 
door, the carcass of a dead animal. These facts show that  it was 
more than a bare trespass. They had a tendency to alarm some, and 
cause others to commit breaches of the peace. JTe think that  the 
charge of the court was correct. 

Second. The defendants moved in arrest of judgm&t, because 
the offense is not, as they say, charged to ha re  been committed in the 
county of Ashe. The answer is that the county of Ashe is set forth in 
the margin of the indictment; and the body of the indictment then 
proceeds to mention the defendants by name "of said county," and 
that  they "into a certain yard and dwelling house, t h e ~ e  situate and 
being, and then and t h ~ r e  in possession of Polly Long, unlawfully did 
enter, etc." The words " there  situate and being" must refer to the 
county mentioned in the margin of the indictment. A\", 1 ) .  Bell, 25 
N. C., 506. This motion was properly overruled h~ the court. 

PER CURIAM. N o  error. 

Ci ted:  K. c. I.l'l'ritfield, 30  S. C.,  3 1 i ;  S. c. Borcleau.~,, 47 S. C., 
244; S.  2 ) .  Caldwcll ,  ibid., 471 ; S, c. T u t t l c ,  145 S. C., 488;  9. 
1 % .  Jonca, 170 PIT. C., 755. 

( 4 5 5 )  
CHARLES DUFFY v. J O H N  A. AT'ERITT. 

1. An objection to the process by which a defendant is brought into court 
comes tao late after he has appeared and pleaded in bar of the action. 

2 .  A warrant from a justice in a civil case need not on its face be returnable 
on a certain day or at a certain place, but only within thirty days. 
The day and place are to be notified by the constable who serves the 
warrant. 

3. A warrant from a justice in a civil case requires no seal. 
4. A warrant from a justice in a civil case must name the prcper parties and 

state a cause of action within the justice's jurisdiction, both as to the 
nature and the amount of the demand. 

5. The overseer of a road may recover in his own name the penalty for hands 
not working on the public road. He is not bound nor required to sue 
"for himself and the county," since the fine is to be applied by the 
overseer to the keeping up of the road. 

6.  Judgment on a warrant by an overseer of a road for $30 for thirty hands 
not working on a public road, when the jury find only $28. will not be 
arrested. As there are no declarations on a warrant, the court will 
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intend there were thirty counts for $1 each per hand, and then there 
may be judgn~erlt on the twenty-eight counts proved, and not on the 
other two. 

7. The warrant for the penalty for not norking on a road need not show on 
its face that the road was in the county in which the warrant issues. 
Warrants never have a venue. The objection, even i f  the case had 
been in a court of record. must have been taken advantage of by a plea 
in abatement. 

8. A warrant for a penalty must set forth the acts which give the penalty to 
the plaintiff in order to show "how the sum is due." and this is a 
matter of substance. But the plaintift may amend by agreeing to claim 
no costs from the defendant. 

APPEAL from Ossr ow, Spriug Tcrnl, 18-15 ; Settle, J .  
This action comineiiced by a warrant, returnable before a justice 

of the peace, for  a penalty or forfeiture of thir ty dollars, incurred by 
the defendant for rrfusing or neglecting to send thir ty hands to work 
one day on the public road, lying bet~meii Doctor's Bridge 
and the Dark  Entry  ill Onslom County. The warrant  was as (456) 
follows, to wit : 

State of North Carolina. 
Orislow Couiity. 

To any lawful officer of said county to execute and return within 
thir ty days fron: the d a t ~  (Sundays excepted). Whereas, Charles 
Duffy, overseer of the public road leading from the Doctor's Bridge to 
tlie Dark  Entry,  c+oniplains that John A. Avcritt justly owes h im the 
sun1 of thirty dollars for his nonattendance on said road for thir ty 
hands, which said ,lrcritt is entitled to send on said road, and fail- 
ing to do so, after beiug duly sworn according to lam. These are 
therefore to command you to bring the said Averitt before me or some 
other justice of this c o u ~ l t , ~ .  to a n s w r  said complaint. Given under 
my  hand, ctc. J. M. FRENCH, J. P. 

The defendant, in tlic couilty court, pleaded general issue. On tlie 
tr ial  i t  appeared ill crideuce that the defendant was the owner of 
twenty-eight hands liable by law to work on this district of road, and 
had been duly notified by the plaintiff, who was the overseer of the 
?aid district of road. to send all his hands liahlc to work on the road 
a t  a certain time and place. for the purpose of repairing the same. 
Alf ter  thc jury v a s  inipaiirled in this case. and before a verdict was 
rendered on thr  qamc. t h ~  drfendant's counsel moved to dismiss the 
suit or  nonsuit tlie plaintiff. on the ground: (1) That  the warrant 
was dilfectivc, bwansc it did not refer to the s t a t u t ~ .  which gave the 
penalty sued for. and that omission was fa ta l ;  ( 2 )  That  there was no 
seal arincxed to tlie iianie of the justice of the peace who granted tlie 
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warrant. B y  the consent of the parties, his Honor resemed these - 
questions; and the plaintiff then proved that  the defendant, after be- 
ing duly notified, failed to send twenty-eight hands to work on the 
road for one day, and a verdict was rendered by the jury in favor of 
the plaintiff for  the sum of twenty-eight dollars. Upon the rendi- 

tion of the verdict the d~fendant ' s  counsel moved in  arrest of 
(457) judgment: (1) That  the warrant  did not conclude against the 

form of the statute, which gave the penalty or forfeiture sued 
for, nor did it refer to any statute; ( 2 )  011 account of the variance 
of the sum demanded in the warrant, and that found by the jury;  ( 3 )  
That the warrant does not appoint some certain time and place within 
thir ty days for the defendant's appearance before a justice of the 
peace; 14) That the warrant does not set forth that  the district of 
road of ~ ~ h i c h  the plaintiff claims to be orerseer is  in the county of 
Onslow; ( 5 )  That the action for the forfeiture for not working on the 
road is qcli t a m  in its character, and is so declared to be by the Re- 
vised Statutes, ch. 104, see. 39, and that the 1)laintiff could not main- 
tain this suit under this ~varrant .  

His  Honor overruled all these objections. refused to arrest the 
judgment arid rendered judgnielit i n  f a ro r  of the plaintiff. from which 
the defendant appealed. 

At torney  Gencral for p l a i n t i f .  
S o  counsel for  d ~ f e n d a n t .  

RUFFIIY. C. J. Most of the Ilumerous pcoil~ts ill this case seem t o  
have been taken with but slight consideration. 
A\ warrant is both the process to procnre the defendant's appear- 

mlce. and is  in the place of t h ~  declaration. to iiifornl him of the na- 
ture of the demand. Sereral of the objections ill this case are for 
defects in point of form in the warrant, considered as process merely. 
TT'ere they good. if talien in proper time. they come too late here. That  
for the want of a seal was talien pending the trial. n1)on the idea, ap- 
parently, that the defect might be cured by the verdict. But,  in re- 
spect of the time of making the objection. the case is necessarily the 
same. whether it be made after the case i? submittrd to the jury on 
the issues, or  after the jury returns a 17erdict ; for, after the tr ial  has 
b e ~ u r i  the court will uot suspend it for the sake of letting in technical 
objections. hut nil1 proceed with the tr ial  vi t l l  a v i e r  to a determina- 
tioil on the merits. Rut the ohjectiolis to the procebs, as such, had 

been before w a i ~ ~ e d  by the plea in b a r ;  for. a:, the defrndant 
i -458)  n i a -  appear without process. his appearance and plea admit 

hini to he in court oil sufficient process. Tlie truth is. howe\er. 
that 110th of the objection. of that k i d  ar r  altogether unfounded. 
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A warrant need not contain any special day or place of return. 
This turns entircly on the act of Assembly. That, Rev. Stat., ch. 62, 
secs. 7, 8, provides that warrants shall be made returnable before some 
juslice of the peace of the county, on or before thirty days from the 
date thereof, Sundays excepted. To that, this warrant conforms. I t  
further provides that, upon serviug a warrant, the constable, if re- 
quired, shall take from the defendant a bail bond, "conditioned for 
his appearance at a certain time and place, therein  t o  be specified, be- 
fore some justice of the county, where the warrant issued"; and then 
it adds, that the warrant "shall be dcterrnined on the day appointed 
by f h e  o f i c e r  serring the warrant as aforesaid." The day and place 
for the return are, therefore, not to be designated in the warrant, but 
by the constable. 

Nor is a seal requisite to a warrant. I t  is requisite to a State's war- 
iant for a criminal charge. W e l c h  I * .  Sco t t ,  ante ,  72.  That is at  com- 
mon law. But warrants ill civil cases owe their origin to the legis- 
lation of this State exclusively. The provisions of the acts respect- 
ing the jurisdictioi~ and proceedings before justices of the peace out 
of court, render it plain that the process and proceedings are to be in 
writing, and, of necessity, verified by the signature of the justice. 
But there is nothing in the acts from which it can be inferred that 
the warrant, j u d g n ~ ~ n t ,  or execution is to be under seal; and it has not 
been the practice to affix a seal to any of those proceedings. Indeed, 
neither of the judges of this Court remembers to have seen a seal to a 
civil warrant. 

But, as has been mentioned, a warrant is not merely process, but 
it is intended to serw the purpose of a declaration, as far as a declara- 
tion is deemed necessary in petty causes. For the act, after specifying 
the subject of a justice's jurisdiction (including a penalty incurred 
under a statute), reqnires that "the sum claimed, and how due, shall 
be expressed in the warrant." Consequently, that instrument must 
n a n ~ e  the proper ~ a r t i e s  and state a cause of action within 
the justice's jurisdiction, both as to the nature and amount of (459) 
the demand. To the warrant, viewed in this aspect, several of 
the defendant's objections are taken; and they will now bc considered. 

The plaintiff is Charles Duffy, "the overseer of the public road 
leading from thp Doctor's Bridge to the Dark Entry"; and the suit is 
for a pei ia l t~  claimed for the neglect of the defendant to send his 
slaves to work on that road, after due summons. I t  is said that the 
*laintiff cannot maintain the suit in his own name alone, because the 
statute, Rev. Stat., ch. 104, see. 39, makes all the forfeitures, incurred 
under it, recoverable, the om-half to the use of the prosecutor, and 
tile other half to thc use of the county. We believe the objection 
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would bc well ttrken if it ilependcd on tha t  kectiuu of the act. But 
we hold that the ~i-hole act and the ,-ubseque1:t one of 1842, ch. 65, 
taken together, remove the objection and sustain the suit in its pres- 
ent form. The first act on the subject was that  of 1764, cli. 227, see. 
7, ~ ~ h i c h ,  among man>- pevalties. gave one of fire shillings a day, "to 
be recorered by warrant and paid to the overseer and by him to be 
expended in hiring other hands to work on said road." Then, i n  1766, 
ch. 256, it was enacted. that  all forfeitures under the act of 1714 
should be recorered by action of debt. one-half to the use of the person 
suing, and the other half to the use of the State, unless otherwise 
provided for i n  the said act of l7R4. I n  relation, howerer, to the par- 
ticular kind of forfeitwe, non. under consideration, acts passed in 
1817. ch. 935, and in 1825. ch. 1267, ir-hich. after increasing the pen- 
alty to ten shillings, proridcd that  in all cases where "overseers of 
roads are compelled to warrant their hands" for neglect to work, the 
overseers shall be competent IT-itnesses to prove the notice, and the 
cour~ty shall pay the costs if the defendant be unable. These several 
provisions make it very evident that  this penalty on a hand for not 
working was not intended to be within the general provisions of the 
act of 1786, and to be recowred. one-half to the use of an  informer 

and the other half to the m e  of the State. but was specially 
provided for and made recoverable by the overseer for the 

(460) purpose, exclusirely. of being expended on the road. I n  di- 
gesting those acts into tlie Rer-ised Statutes. ch. 104, the for- 

feiture of onc dollar a day for each hand is reenacted; but the pro- 
1-isions for a recoT7ery by varral i t .  and for the payment to the over- 
qeer, and the apl,ropriation of i t  in his hands to hiring other hands on 
the road are omitted. But  enough is  retained to show the omissioli to 
have been mere oversight; for in see. 11, the acts of 1817 and 1825, 
ias just quoted, are incorporated-~vliereby an owrseer, '(who shall be 
compelled to warrant his hand." is yet made a competent witness and 
exonerated from the costs of tlie wnrrant. That  makes i t  apparent 
that i t  was understood the overseer was still to sue. Bu t  i t  must be 
admitted that, by reason of the express provision of see. 39, i t  was 
at least doubtful whether he could we.  But the difficulty is entirely 
removed by the act of 1542. which mi<. doubtless, intended to sup- 
ply the omisqion in the Rerised Statntes and restore the old law of 
1784; for i t  enacts "that all fines recovewrl and collected by  t h e  olser- 
stem of public roads from persons who fai l  to work on the same shall 
be applied by the ol>rrseers to keeping their roads in repair." Here 
the richt of recovtJrll  is expreqsly given to the overseer, officially. 
This objection therefore fails. 
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The debt demanded in the warrant is $30 for the nonattendance on 
wid road of thirty hands, which the said Avcritt was bound to send 
on the said road. and the jury found a verdict for the plaintiff for 
828. This formed another ground for the motion in arrest of judg- 
ment. There is no doubt, tbat, when a statute g i ~  es a penalty a sum 
certain, the declaration must claim that precise sum, and the recov- 
ery be accordingly; otherwise, there would be a variance between the 
pleadings and the evidence and verdict. But that does not determine 
the present question. I f  this statute gave a single penalty of $30 for 
the neglect of a hand, the suit could not be sustained for $28 for such 
neglect of one hand. But that is not our case. The penalty here 
is $1 for each hand, and it. cannot be denied that were this a 
proceeding in a court of record, the whole sum of $30 might (461) 
be demanded in the commencement of the declaration, and that, 
pet there might be thirty separate counts, each for a penalty of $1, 
for the absence of one hand, and the plaintiff would be entitled to 
a verdict. on as many of the counts as he proved and could have judg- 
ment on them. I t  is precisely like the common case of a suit on two 
bonds, where each is declared on separately in which each count is, to 
this purpose, in the nature of a separate action. But this being a 
warrant, there could of course be no such thing as several counts. 

u 

Yet there is no reason why two or more penalties should not be in- 
cluded in  the same warrant; for the principle of precision in pleading 
which requires separate counts in declarations, has never been ap- 
plied to warrants. I n  the first place, the act of 1794, Rev. Stat., 62, 
see. 21, makes a warrant good without regard to form, if the essea- 
tial matters be set forth in it. I n  the next place, the act requires that 
the warrant should only espress the sum demanded and "how due," 
and, according to the universal usage, those words are satisfied by 
stating the debt to be due by bond, note, statute, or the like, without 
a more particular description as to time, place, or other circumstances 
necessary in a declaration. The warrant, therefore, must be sup- 
ported, if by any intendment, i t  can be fairly taken as demanding 
what might be demanded in a declaration, although it might, in a 
declaration, be necessary to declare for different parts of the demand 
in separate counts. This may be done here, and it is, indeed, aecord- 
ing to the truth of the case, by considering this warrant to be for 
thirty distinct penalties of one dollar each. Upon proving the de- 
fendant liable for twenty-eight of them, there is no reason why there 
should not be judgment for them, althongll he had not incured the 
other two. 

I t  is furthermore objected, tbat the jurisdiction of penalties is local 
and, therefore, that the warrant ought to have shown that the road 
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was in the county in which the suit was brought. But the parts of the 
act respecting proceedings before justices, already quoted, clearly dis- 

pense with such a statement. Warrants never have a venue .  
(462) Besides, the fact must hare been proved on trial;  for, without 

such proof, the jury could not have given their verdict; and 
for that reason, the defect, if one, would be cured by the amendment 
act. Rev. Stat., ch. 3 ,  sec. 5.  Indeed, had this been an action in a 
court of record the objection ought to have bccn plcaded i11 abatement. 
Greene 1'. X u n g u m ,  7 K. C., 39. 

Lastly, it is objected that the Tarrant does not set forth the acts 
which give the penalty to the plaintiff, nor refer to them by the con- 
clusion, contra  f o r m a m  s t a t u t o r u m .  

And this, me admit, the warrant ought to have done, ill accordance 
with the provision that it must express the sum "and how due," and 
we also admit that the defect is in a matter of substance. and is there- 
fore fatal, unless removed by an amendment. 

An amendment has been moved for, and the case last quoted is in 
point, both as to the power and propriety of allowing it in this Court, 
and as to the terms on which it should be allowed. The defendant 
could only take advantage of it in arrest of judgment; and then he 
would not recover costs, but only prerent the plaintiff from recorering 
them from him. The Court will not deprive him of any part of that 
advantage. But as the suit is brought to enforce a public right, and 
the justice of the case, as found by the jury, \rill be promoted by the 
amendment, we feel bound to allow it on conditioll that the nlaintiff 
shall g i w  up all claim to costs. and each party shall pay his o~vn costs, 
in the same manner as if the judgment nere arrested. 

PER C r ~ ~ a i \ r .  Judgment accordingly. 

C i t e d :  H i a t t  c. , S impso~ l ,  35  S. C.. 73; T i l l i a m s  r .  Reas l cy ,  ib . .  
113. Linco ln ton  1.. J l c C a r t p ~ . ,  44 A'. C.. 431; L o n d o n  1 % .  H ~ n d e 1 1 .  76 
N. C., 74;  AUen  z.. , loci  corl, 86 S. C.. 322 ; 8. 1 % .  . JOI IPS ,  89 9. C.. 6 8 5  ; 
B u t t s  1 . .  Scrcu,s.  95 S. C. ,  2 1 9 ;  Cn ldwr l l  I * .  ST7ilcoii, 1 2 1  S. C'.. 4 5 3 ;  
p a r k ~ r  1.. E.c.prrss ('o.. 132 S. C., 130. 

f 468) 
DES o\ D E ~ I I ~ E  OF DAVID T CALDTTELL 4\11 W I F ~ .  r. JAJ IES  JI. BLACK. 

1. The court  below should not present t o  th is  Court  for i t s  determination 
points which did not ar i se  from facts proved on the  trial, but from 
alleged facts made the  foundation of a motion for a new trial .  

2. Where one who was  seized in fee of lands,  which she took by descent from 
he r  father,  died before the  passage of the ac t  of 1808, Rev. Stat., ch. 38, 
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sec. 1, intestate, leaving no issue. nor brothers nor sisters, but a mother 
and paternal uncles: Held, that the mother took no estate in this 
land, but that i t  descended immediately to the uncles. 

3. Held,  further, that upon the subsequent birth of half-sisters of the pro- 
positus, the estate of the uncle was divested and became vested in such 
half-sisters as the heirs of the proposltu.~. 

4. Held, further, that although a half-brother was born subsequently to the 
passage of the act of 1808, yet, as  his sisters were born before that 
period, and the estate of the uncles had thereby become divested, the 
last bbrn son was equally entitled with his sisters to a share of the 
inheritance. If the estate of the uncles had not been divested by the 
birth of the sisters before the act of 1808, i t  would not have been 
divested by the birth of the son subsequent to the passage of that act, 
which alters the course of descent as  regards the half-blood. 

5. Although the statute of limitations in such a case might have run so as  
to bar the first heir who took. yet this shall not affect the preferable 
heir who comes in subsequently, for the latter does not come in under 
the first heir, but above him, and defeats his estate, and. therefore, is 
not bound by his acts. 

6. A person suing in ejectment, who was under a disability which prevented 
the statute from running against him, is entitled to recover his share. 
although there are tenants in common with him whose right of action 
is barred by the statute. 

7. An action of ejectment by husband and wife is not barred by the statute 
of limitations, although the defendant may have been seven years in 
possession under color of title, the possession having commenced during 
the disability of the wife. 

APPEAL from MECKLENR~RG, Special Term in May, 1845; (464) 
Pearson, J .  

EJECTMENT for 149 acres of land in Mecklenburg; and upon the 
evidence the case was this: Thomas Davidson was seized of the prem- 
ises, and devised them to his only child and heir, Mary L. Davidson, 
in fee simple, and died in 1801. The said devisee entered and died in 
1802, intestate and without leaving issue, or brother or sister, or the 
issue of such, and leaving her mother surviving her. Just before her 
death her mother intermarried with William Davidson, and by that 
marr iage she had issue four children: Margaret, born in 1803 (and 
eleven months after the death of Mary L. Davidson) and married 
to one Blake in 1822; Sarah, born in 1804, married one Johnson in 
1824, and divorced a vinczclo rnatrimonii 1830; Harriet, one of the les- 
sors of the plaintiff, married in 1825 to David T. Caldwell, the other 
lessor of the plaintiff, by whom she has issue living; and William F. 
Davidson, born in 1810. 

Upon the death of Mary L. Davidson. William Davidson entered 
into the premises, claiming them in right of his wife, as having de- 
scended to her f r o m  her deceased daughter. Mrs. Da~idson, the 



mother, died in 1812. Bu t  T i l l i am Daridson continued in possession 
of tlie premises up to 1523, ~ i ~ h e n  he sold a i d  conreyed them by deed 
of bargain a d  sale in  fee to John Black. who imnlediately entered 
tllereupon and continued in possession until his death, and tlleu the 
defendant entered, claiming as the son and heir of said Black, and has 
been in possessioii ever since. I n  May, 1833, Blake and his wife, 
Sarah Davidson, and T'l'illiam F. Davidsor~, by a deed of bargain and 
sale (purporting to be made by those persons, and by David T. Cald- 
well and his wife, Harriet, of the first part, but 77-hich was never ex- 
ecuted by Caldwell and his ~vife) ,  conreyed the premises in  fee to the 
said Black, then in possessio~i. Ki l l iam Daridson is still living. 
This action was brought on 29 August, 18-14. 

Thereupon, tlie counsel for the defendant insisted, that the land 
descended from X a r g  L. Davidson to her mother in  fee whereby her 

husband, T'l'illiam Daridson, became entitled as tenant by the 
(465 )  curtcsj-, a ~ l d  that the plaintiff cannot recover during the life 

of the said William. But the court instructed the jury that, 
although the premises might have descended from U a r y  L. Davidson, 
immediately on her death, to her mother, yet upon the subsequent 
births of the lessors of the plaintiff, Harriet, and her sisters and 
brother, they took as the preferable heirs, to the exclusion of their 
mother; and, therefore, that  R i l l i am Davidsorl riel-er was tenant by 
the curtesy of the premises. 

The defendant's counsel further insisted that, although the lessor 
( ~ f  the plaintiff, Harriet, mould have three rears after the coverture 
ended to entcr or bring her action for the premises, yet the present 
action, npon the demise of David T. Caldnd l  and his mife, could not 
be sustained, because the husband mas under no disability and he had 
suffered the defendant to continue in  possession for  more than seven 
years since his intermarriage. But the court refused to so instruct the 
jury and instructed them that the plaintiff ~ ~ a s  entitled to recover, 
notwithstanding such lapse of seven years. 

The counsel for tlie defendant insisted thirdly, that  the right of 
tantry of the lessors of the plaintiff n7as barred because two of the 
coheirs r e r e  barred by tlie adverse possession of the defendant and his 
father for more than seren years after their disability ceased; namely, 
Sarah. who 77-as divorced in 1830. and William F.. who came to full 
age in 1531. Rut the court refused to give that instruction to the 
jury. and instructed them that, admitting the legal position taken for 
the defendant to be correct, yet by taking the deed in 1533 from 
Blake and mife, Sarah. and William F. Davidson, the defendant made 
himself tenant in  common ~ i ~ i t h  the lessor of the plaintiff, Harriet, 
and his possession ceased to be adverse to her. 



I-nder the foregoing instructioli- the jury found for the plaintiff. 
r 7 l o  thc c.\ceptloi~c taken to the opinioni of the court upoil the fore- 
qoixg points is added this further statenlent : 'That the defendant 
m o ~ e d  for a n e ~ ~  trial. and t1iereul)osl made it appear that  
X a r y  L. 1 ) a ~  i d s m  left, burl iving licr. t ~ v o  paternal uncle> and (466) 
the ibsuc of :I third, 1111o \\-as t h w  clcad ; a d  tllereupon it was 
insisted that S h r y  L. l ) a ~ i d s o n  carnt, to the land b r  descent from her 
father, and that upon her dcath it descended to her said u~icles and 
cousins ill fee, subjcct to a life est:ite therein of her nlother; and, 
tllereforc. that  the possession of William DaT idion and his alienees 
was adverse to those persons, a ~ d  that  the statntc of limitations began 
to run against them, and so continued to ruu against the sisters and 
brother of Mar? L. I ) a ~ i d s o n ,  eTen if they, as they came in csse, suc- 
ceeded to the inhcritmice in the place of the uricles and cousins. But  
the court was of opinion that  it was not material i n  this case ~ ~ h e t h e r  
the estate descended to Mary L. 1)ariclsoll or not. for if it  did, as she 
had no p t c r n a l  brothcr or  sister of' the nhole or half blood, her ma- 
ternal brethren \\-odd take in  preference to t h  more remote collateral 
relatiosis on the part  of the fa ther ;  and, that ,  although the uncles and 
cousim. if tliey had continued to be the heirs, might have been barred 
b>- tlie adverse possession against them, yet the possession could not 
operate against the prefernblc heirs, who were af termuds  born;  and, 
as the brother. Ti l l ian l  F. Davidson, 11-as not born until 1810. he suc- 
ceeded to no part  of' the premises, but t l ~ e   hole belonged to the three 
sisters. The eoi~r t  therefore refused to disturb the verdict; but, be- 
ing ~ ~ i l l i r i g  that  ererg question that  could be raised should be pre- 
rented for the decision of the Supreme Court, his Honor consented to 
annex this mattcr to the exception. From the judgment the defend- 
ant appealed 

R ~ F F I K .  C. J .  The Court must protest against all attempts to 
raise points for decision here which did not occur on tlie tr ial  of the 
cause. The rights of the parties are to be determined on the facts 
prored. and not on any supposed or snpgcstcd on a motion for a new 
trial. Such is the state of this caqe; for  after the t-erdict, no further 
evidence. proper17 speaking. could be lieard, and therefore the Court 
could not judicially knox- that Mary L. Daridson left uncles 
and cousins. That  fact might. it  is  true. have betm brought (467) 
forward as  a reason for a new t r ia l ;  but that would be on the 
ground of surprise or oversight of counsel, and r o u l d  be exclusively 
for the determination of the preqiding judge. If. then. there lTas any 
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force in the last uoiilt made this Court could not act on it.  but ~vould, 
notwithstanding, be obliged to affirm the judgment. As we think, in- 
deed, there is nothing in it. we hax-e no objection in  this case to ex- 
press our opinion on it, as it may prevent further litigation. 

K e  think all the points taken for the defendant extremely plain. 
First. With respect to the title of the f ~ m m e  lessor of the plaintiff. 

I t  is immaterial whether the propositus took by purchase or descent. 
for that could only affect the right of succession of the mother and - 
the paternal relations as between themselres; and in  either case, that  
is to say, n~hether upon the death of M. L. Davidson, the land de- 
scended to tlic mother or  the uncles and cousins. that descent was but 
temporary. and her posthumous brethren became entitled upon their 
births and divested the prerious descent. This was undoubtedly a 
principle of the common law. Co. Lit., 11 b., and it prerailed in this 
State, arid was adapted to the course of descent established by statutes 
here, until altered in 1823. C'uflar 2'. Cut lar ,  9 N. C.,  324. I n  that  
case, not only the general doctrine was acknowledged, but it was de- 
clared that  it must prevail in a case of half-blood, where they are en- 
titled to inherit. There is no doubt, however, that  the propositus, be- 
ing the sole heir of her father, took by descent and not by derise. as 
the will gare  her the same estate precisely that  she would hal-e taken 
without it. Therefore, under the acts of 1784. the mother in this case 
was not entitled to a life estate, but the descent was immediately in  
fee to the paternal ~ e l a t i o n s .  Unicers i t y  z.. Holstead.  4 S. C., 289. 
But, in such a case, i t  was finally established in  Ballard L? .  Ifill, T 

S. C., 410, that  the half-blood of the maternal line, in nearer de- 
(468) gree, was preferred by the acts of 1784 to the more remote col- 

laterals of the paternal l ine;  and, whate~-er doubts may have 
been formerly entertained or really existed on that  question, it would 
be impossible for us. after that decision and the abrogation of the acts 
of 1784 by the legislation of 1808. to disturb it without producing the 
most serious evils. Consequently, according to Cut lar  1 % .  C u f l a r ,  the 
birth of a child by the mother's second marriage displaced the estate 
of the uncles and cousins: and upon the subsequent birth of other 
children of that  marriage. at least up to 1808. the inheritance opened 
to admit them as coheirs v i t h  those preriously born, of whom the 
lessor of the plaintiff. Harriet ,  was one. The only renlaining ques- 
tion upon her title is, as to the extent of her interest, i n  respect to 
the share of the land belonging to her. as raised upon the motion for 
a new trial. Upon that  his Honor held. as the three daughters only 
were born before 1808 and the son, Ril l iarn F., TTas born in 1810, the 
latter was entitled to no part  of the land, because by the fourth rule 
of the act of ISOS. where the inheritance comes by descent to the 
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PI-opositus,  it desceiids to the next collateral relations of the person 
last seized, who are of the blood of the ancestor, from whom i t  first 
descended; and, therefore, in this case, the uncles and cousins were 
preferable as the heirs to William F., and the estate vested in them 
at the death of the propositus would not be displaced for him. And 
me should think so too, if the question mere between the brother and 
the paternal rel3tions; for it is certainly competent to the Legislature, 
before a person comes in  esse, to change the course of descent so that 
such a person shall not succeed as heir, although, but for such change 
of the law, he mould hare been heir at his birth. The heir takes, not 
by contract or any i ~ ~ h e r e n t  right, but by law; and therefore the right 
of succession is subject to be modified as the Legislature pleases until 
some person comes into being in whom it rests. But in this case the 
question is not between those persons, but is between the sisters and 
the brother; for the right of the paternal relations had been divested 
by the birth of the first daughter, who took the whole, as 
against them, and subject uot to be defeated, but only to open (469) 
for the benefit of afterborn brothers and sisters, and the in- 
quiry is whether, according to the true coilstruction of the act of 
1808, such of those persons as were born before that time can in- 
sist 011 keeping the whole and excluding a child born afterwards. We 
think not. The principle of B e l l  I:. Dozier .  12 N .  C., 333, is directly 
in point. There is nothing in the statute which gives a preference 
to m e  brother or sister over another, according to the periods of their 
respective births. That is not the ground of the argument for the 
plaintiff against the admission of William 3'. Davidson. But it is that 
by the letter of the act he cai~iiot inherit as a maternal brother of 
Mary L. Davidson because she left relations of the blood of her father, 
from whom the laud descended to her. But it is manifest that he is 
excluded in  that case, not on the ground of any unfitness that he 
should inherit, but on the ground that the paternal relations are the 
more proper heirs of land descended from the father. I n  other words, 
his claims are postponed to those of the paternal relations solely for 
the sake of the latter. Therefore, when the paternal relations, though 
existing, cannot inherit, it is the same thing within the purpose of the 
act as if they did not exist. Hence, it mas said in Bell v. Dozier ,  the 
words "capable of inheriting" nmst be understood as added to the de- 
scription of the paternal relations who are to exclude other nearer rr- 
lations. *hid this principle is wen thr. niore applicable to the fourth 
and fifth canous than to the sixth; for the fifth calloil is express that. 
when the inheritance is transmitted by desce~~t  and the blood of the 
ancestor from d ~ o m  it descended is rxtinct, it shall then descend to 
the nearest collateral rrlations of thc proposifrts of either line. So it 
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is clear that ,  under thc act of lrois. William F. 1)aridson. thougli 
born in  1810, would inherit with his sisters, if there had been 110 

brothers of Thomas Daridson; and therefore, as t h e -  do not take. the 
accident of their existence at the death of Mary L. Daridson ought to 
form no impediment to his participating in  the inheritance with his 

sisters. TTe are therefore of opinion that  Mrs. C a l d ~ d l  is en- 
(470) titled to one undiridecl fourth part of the premises. and the de- 

fendant to the other three. 
We should hare  been of opinion with his Honor upon the ques- 

tion, whether William  arids son n-as tenant by curtesy. ere11 upon 
the supposition, that  the propositrts took by purchase. and that  the 
descent was a t  first, to the mother. For  the wife had but a defeasible 
fee, and the \ e r -  fact necessary to constitute him tenant by the cur- 
tesy, namely. tlle birth of issue, defeated his title by the conling ill 
r.sae of a preferable heir. But that is put entirely out of the case by 
the drfendancs admission that tlie uncles and cousins lvere the heirs. 
and not the mother. 

The objections founded 011 tlie statute of lii~iitatiolrs are next to be 
considered. I n  relation to the possession of the premises by Tillia111 
Daridson, it is to be observed that it could not put the statute ill ~ l io t io i~  
even against the uncles, as he held 11-itliout color of title. But if it liar1 
been otherwise, it would not hare  affected the after-born children, for a 
 referable heir does not succeed to the heir wllo first took. ill the sense 
of conling in under him, and, therefore, to be bound by his acts. On the 
contrary, he conies ill above him and defeats hi< estate altogether. S u l ~  
pose the uncles had sold the estate before l h u .  Daridson had a child by 
her second i~ lar r iage;  clearly ssuch a child, when born, would 11evertlir.- 
less take. Therefore the l a c h ~ s  of thc u ~ ~ c l e s  cannot bar the illfalit heir 
if their acts could not 

Upon the point that the lessors of the plaintiff are barred because two 
of the coheirs Tiere under no diqability and xould he barred hy the 
possrssion of the defendai~t since 1063, under tlle deed of TVillia:~~ 
Daridson, it is unnecessary to adrert  to the reasoning on nhich Ili. 
Honor ansnered the objection-oil nhich n e  give no opi l~ ion;  nor to 
recur to any general reasoni~lp froin the positioirs that ,  although tenants 
in common lnust joiu in personal actions, yet that ge i~era l l -  they must 
sever in real or iuixed actiolls, because they hare  several freeholds and 
different titles. I t  is thus unnwessarj- hccause we h a r e  all adjudicatiol~ 

of this Court upon the veiy poilit, in IlIcRcr~ I . .  A17r.rtrnrler. 1 2  
(471) S. C., 321; in xliich it Tvas held that  in ejectnleiit upon the 

demises of all the heirs, there sl~ould be judg lne~~ t  against tllr, 
plaintiffs as to the shares of his lessors, v h o  Twre under no disability. 
and for him as to the share of or~e who n-as ~ u ~ t l e r  di~abil i ty.  



W. C.] JUXE TERM,  1845. 

The reniainii~g g r o u ~ ~ d ,  that tlie action by the husband aiid wife 
cannot be sustail~ed bemuse scre l~  y ~ a r s  11aw run during the corerturc. 
and the fnilalt. 1)lailltiff 111ust  on. wait nutil the corcrture is ended 
before she can twtt'r 01% sue, n e  niust say is altogether Ilew to us, and 
seems to be wholly untenable. 111 general, the l l u s b a ~ ~ d  and wifc must 
join in  actions for the recovery of tlie wife's lands. The freehold is  
hers, and the right of entry also, and an action brought by tlieiii sur- 
~ i ~ e s  to her. The object is to regaiu lier seizin. Where they are ill 
possession tlie 11uqba11d ca~liiot in pleading, allege the seizi11 to he ill 
lii111, e\en though lie adds that i t  is in right of his wife (I'olyba~l, 1 .  

Hazukins, Doug. 389; Took c. Glaxscock, 1 Saund. 230, e )  ; but it niuqt 
be stated that  the l iu~band and his wife ncre seized in their deiiiesl~e. 
as of fee, in right of the wife. Such is the case, even when the husband 
and wife ha re  beell at one time seized during tlie corcrture. Much 
more must the wife be joined alien the object is to recover l a i d  of the 
wife of which there was an adverse possessiou a t  the time of the 
marriage and has been ever since; for  tlie husband gains no estate ill 
those lands by his marri:tge, nor uutil he enters and reverts the seizin. 
Gentry 1.. Il'agstufj, 14 S. C., 270. ('onsequcntly, the husband could 
not bring an action in his own nanie alone, nor imke a lease. I t  mas 
said, indeed, at the bar, that the action was essentially that of tlie 
husband exclusively, as the wife had no capacity to rnake the supposed 
lease stated in  the declaration, but the husband alone. But that  ninst 
have been said witliout niucli research, as surely the capacity to convey 
in  fee includes that of leasing for years. Resides, the Stat. 32 Hen. 
V I I I ,  c11. 29, qec. 2, has been reenacted here, Her. Stat., ch. 43, sec. 9, 
and that expressly enables husband and wife to make leaseh of her 
lands; and the lease set forth in the declaration, being a fiction, 
is always supposed to be good, if the lessors had capacity to (472) 
make any lease and had tlie right to enter into the premises, 
there to make the l eav .  I h t  we need uot further cousider the qucJs- 
tion on principle; for this point also is roucludrd by tlie authority of 
adjudications. The same case of J l c I i a ~  1 % .  . l l e . r m d e ~ ,  12 K. C., 331. 
inrolves also the point Iwfore us, as Inore t h a l ~  wren years elapsed 
during the colerture of Mrs. I I ende r so~~ ,  and the o111,v de~nisc, 011  whir11 
a recovery was l i ~ t l ,  n a s  that by her 11usba11d itl~d lit~rwlf for her sliare: 
this being still a s t r o ~ ~ p e r  caw, because 11~1(' th(1 adrtrse l)ossc.;sio~~ 
began before the n~arriage,  whereas tlicrc it colnn~et~ced during the 
corerture. Besidcq, n.chrc it in action f o ~ .  permla1 things, which, T V ~ P I I  

iccorcrcd. h c l o ~ ~ g t d  \\Iioll- to tlie I i~~rhaiid,  tllc action of the hu.zb*il~d 
and wife is wred  from thc o p c r a t i o ~ ~  of the stntutc againqt tlie hnq1j:mtl 
by the disability of tlie wifc. -471~7~ I ) .  G ~ t ~ t r ! j .  -1 S. C., 411; Dar is  I . .  

Cook, 10 N. C.. 60s. B o t l ~  of thaw c a m  also gixe to thc plaintiff ill 
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this action the cuiuulati\e disabilities the female lessor of the plaintiff 
labored under, of infancy and coverture, from the connneaceinent of the 
adverse possession to the bringing of this suit. 

PER C'TRIBM. No error. 

( ' i f ~ d :  TT'illiarns I . .  L a n l r r ,  44 S.  C.,  35, 36;  Jo1~1z.son c. P r a i ~ i e ,  9 1  
S. C'., 163;  ( ' a m e r o n  1 . .  Ilicl,,c, 141 N. C'., 36. 

(473)  
WILLIE JOSES,  ET AL. V. THOlIAS T. ALLES. 

1. The hirer of the slave, and not the general owner, is liable in an action 
for medicine and medical services rendered the slave while the term of 
hiring continued, the services and medicine not being rendered a t  the 
request of the owner, but a t  the request of the hirer. 

2. A particular custon~ in a county, that the general owner shall pay these 
expenses, does not vary the law. 

APPEAL from PERSOK, Spring Term, 1845 ; Cald~ce l l ,  J 
A l s sun lps i t  for $60 colmi~eliced by warrant. The facts appearing on 

the trial nere  these: The plaintiffs are phvsiciali.;, practicing in part- 
liership, and declared for professional serrices, rendered in 1543, to a 
female slave, the property of the defendant. The plaintiffs proved that 
Mr. Samuel Jlratkilis hired the said d a r e  for the year 1843 from the 
defendant's agent, and that while the slave was so in his possession she 
was ill and required medical aid, and that he, at the instance and re- 
quest of the said X r .  Saiiluel TT'atkins, rendered the services for which 
this action was brought. The plaintiffs then offered to prove by the 
\ame uitness that, in the wction of country (C'aswell County) where 
the hiring took place, it n a s  the uliirersal custom for the owners of the 
*laves to pay the expenbe of the lnedical attendance requisite for the 
slaves. while hired out. without charging the hirer with it. This evidence 
was objected to by the defel~daut's counsel alrd excluded by the court. 
The court charged the ju ry  that upon the testimon- submitted to them 
the plaintiffs nere  not in law elititled to recover. There was a verdict 
a n d  a judgment accordi~rgly for the defendant, fro111 nliicli the plain- 
tiffs appealed. 

i 474)  X e r r  f o r  p la in t  ips. 
T 'enub l~  f o r  ci'efercdtrt1t. 
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i o  proye '(that i n  tlie sectioli of the  country where tlie h i r ing  took place 
i t  v a s  the  custom f o r  tlie owner, and  not the  hirer,  to p a y  f o r  medical 
attendance on a s l a ~  c," ~ ~ . l i i c l i  TTRS rejected b , ~  tlie court. 

S o  doubt the  liability of the gelieral arid telrlporary owners of hired 
- 1 n ~ c s  fo r  tlic rspelise. of their  ni:iintenalicc and medicine dur ing  sick- 
ness is  often aild. pcrliaps, gelierally the subject of special contract be- 
tneeu  tlieln. But .  nitliout some stipulatioii 011 that  poilit, the  g c n m d  
rule of law. a. V P  l i a ~  e held i t  i n  tlie case iiiei~tioiied, must operate, and  
cwi~iiot be c o n t ~ o l l r d  h y  ally uiiderstalidillg to tlie coiitrarp i r i  par t icnlar  
iieighbo~liood-. 'I'lltrc is 110 cztablislied geilcral custoin 011 the po in t ;  
for,  if there wa- that  ~ ~ o u l d ,  in  t ruth,  be t h e  law. B u t  a Illere local 
u w g e  ill a w a l l  1):nt of tllc cou i i t r -  caliliot cliange the law. and  give 
the pl:ii~itiff* n l i  action ngainst oile man ,  when thev were employed Ly 
allother. 

PER ('I -KI  431. N o  error .  

(475) 
WI1,LIAJI T. ALEXANDER v. ALEXANDER SPRIXGS. 

1. Where one has a deed of trust for personal property, other than slaves, to 
secure a debt, and he admits the debt has been paid, and permits the 
person who made the deed to keep the possession of the property and 
sets up no claim: Held.  that the title to this property is revested in the 
person who had conveyed in trust. without any formal reconveyance. 

2. .4 fierr facins. although i t  creates a lien on property which prevents the 
owner from selling it. unless subject to the lien. yet does not divest the 
property out of the debtor until a seizure, and, even after the seizure, 
the sheriff gains but a special property such as is  necessary for the 
satisfaction of the debt, and leaves in the original owner the general 
property, which is an interest that he may convey and sell a t  law. 

3. Therefore, where the plaintiff received a bona fide conveyance of property. 
which n a s  subject to the lien of a f i .  fa.. and the defendant, after the 
date of such convejance, levied executions from a justice on the said 
property, and the same was sold by the sheriff and constable jointly, 
the plaintiff is entitled to recover from the defendant. who caused the 
property to be sold -under the justice's execution and received the 
amount of such sale, the excess beyond what x a s  sufficient to satisfy 
the sheriff's execution. 

_IPPEII. f r o m  ~ ~ E C R L E S B U R G ,  Special Term,  n h y ,  1843 ; Pearson,  J .  
TIXII.P, '  f o r  n n-ngo~i, four  Iiorees, and  other articles of personal 

~ w o p e r t y ,  vliicli the plailitiff claimed under  a deed made to h im on 

22-VOI. 27 337 
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29 Apri l ,  1\43, by o11c IImiter ,  ill t ru- t  to .?cure the pa? 11ie11t of certaiii 
debt-, t l iercl~i  y~ecified. On 1 0  X a y ,  l W 3 ,  the d c f c l ~ d a ~ ~ r  -eized the  
good,, and  011 20th of tlie ballle 11iont11, ill c o i ~ j ~ l i c t i o l ~  it11 the sheriff 
of Mecklenburg, sold them for  the price of $650, of n l l i c l ~  the (lefendalir 
r e c e i ~ e d  the  <urn of $306 a ~ i d  the  sheriff thc  residue. 

O n  riot guilty pleaded, the defendalit *lion-ed judgmellts before a 
justice of tlic peace against Hunte r ,  and  n ritz of t i e l  i taczcrs 

(476)  ;hereori, dated 20 March,  lb48,  aiid tlleii delivered to tli t  defeild- 
an t ,  n h o  na. a cou>table. T h e  executio~i;, each, h a d  a l e ~ y  oil 

these articlei endorsed by the  defendant, bearing date  3 ^\pril, 1343. 
Af te r  the ieizure by the defendant, by his c o ~ i w i t ,  tlie sheriff l c ~  ied 011 

the  salne goods a i irr l  f ~ i ( u \ ,  issued 011 a judgl~lelit  rendered ill tlie 
county court, and b e a r i ~ i p  te\te i n  February ,  1-43 ; a ~ d ,  ~i lie11 the -ale 
n a s  made the defeudaiit received out of the  proceed- a iuificieucy to 
discharge the txecutiolic ill his  halids a ~ ~ i o u ~ i t i n g  to the sun1 of $306, as 
above m e ~ l t i o l ~ e d ,  slid the slieriff retained the  -ur l) lui  oil a c c o ~ i ~ ~ t  of tlie 
e x e c u t i o ~ ~  he held. A111ong the articles sold n e r e  f i ~ e  bale\ of cottoll, 
~r l l ic l i  were not corlr eyed to the plaintiff, a n d  produced tlie sum of $53 ; 

ha t  is  par t  of the said sum of $306 recei~-ed 1 ) -  the defendant. Tlie 
au t  also gave ill eTi&e~~ce a deed of t rust  fo r  111o.t of the articles 
ed to the ])laintiff, ~ v h i c h  H u n t e r  made to oiie TS'illia~iison i n  
1841, fo r  the  purpose of securing certain debt<. B u t  the  plaintiff 

n e r e  ~ei idered.  a n d  tha t  Rilliaiiisoli so a d ~ l ~ i t t e d  a t  the tillie of the sale 
by the d e f e ~ ~ d a ~ ~ t ,  aud  also declared tha t  lie h a d  no c l a i ~ n  to the property 
u ~ i d e r  the deed to h i ~ n .  

T h c  ~~la i l i t i f f  alleged tha t  tlie executio~is ill the Iialids of tlie defendant 
liad not been levied before the coil\ eyance fro111 H u n t e r  to t l ~ c  plaintiff, 
a i ~ d  that  the  l e ~ i e s  wdorsed therton n e r e  al~tedated.  T p o n  that  qnes- 
tioli 111uc1i e r i d m c e  was given on both ;ides, nliich it is ullnecessary to 
state, except tlle fo l lon ing :  -1 ~ r i t ~ i e s s  f o r  the defel ida~it  deposed, that  
O I L  7 A \ l ~ r i l ,  lb-13, the defendant \vent to t h e  house of Huli ter  a n d  in- 
forr~ied hi111 that  lie was obliged to raise the  money before N a y  court, a, 
tlle creditor t l~ rea tened  to sue h im,  to n-hich H u n t e r  repl ied:  ('I can do 
i ~ o t l ~ i l i g  before m y  crop is made, a n d  you ~ilipllt  a* ye l l  advertise and  
sell"; and  the defelidant the11 sa id :  '(1 dislike to do w ,  as  - o u  a re  i n  
well low health." E l n l t e r  tlien relnarked that  lie h a d  fire bales of 
cotton n.liicli he could sell, and  the defendant agreed to take tliein in  
p a y m e ~ i t  at  $4.50 per  1 0 0  lbi.. nllicli is the  inlile cottoii brfore meli- 

t io~ied.  Tlie defendant did not then take a ~ l y t l l i ~ i g  into his  poi- 
(177)  w s i o n ,  hut said lie nonlcl s c d  f o r  the  cotto11 i n  a few c l a p  

T h e  c o u l ~ s t ~ l  f o r  the defendant i n - i i t d  that  lie 11nd levied the  
c s e c u t i o n ~  beforc tlie n ~ a k i l i g  of the clecd to the  plaiutifi .  and  tha t  the 



testinio~ly of the laqt v - i t i~c~s ,  if believed, v a s  erideuce that he made :L 
levy oil 7 ,1pril, alld i i io~ c d  tlic court so to instruct the jury. But  the 
court refused to i~~s t r l t c t  tlie jury that the said witness proved any facts 
wl~ich in law ail~olultrd to a lexy oil 7 April ;  but left it to the jury to 
detcrniir~e n p o ~ i  the nliole el idelwe wl~etller therc had beell a lery by 
tlle defendant a t  ally tiilic before 29 -1pri1, with directions if they 
should find affiriiiati~ cly to gi\ e n erdict for the defendant. 

C'ouiisel for the defc11d:nit further ii~sisted that the plaiutiff had no 
title to the articles n i l ic l~  had heell couwyed to Wil l ia~nsoi~  in lb41, 
and prayed the court ,o to instruct the jury. But the court refused, 
and inforined the jury that n.3 the articles were not slaves, but chattels, 
that  pass by par.01, the p:~yu~ent of the debts mo~itioned in the deed, the 
subsequent possessioll of tlie pi-operty by Huuter, and the declarations 
of the trustee, as pro\ cd, were evidei~cc from which they il~ight, if they 
thought proper, iilfer that Will iai~~son had abaiidoi~ed to Hunter his 
claim to the property. 

Connsel for  the defrildaut further i~~s i s t ed  that the fieri f(lcias in 
the hands of the sheriff, tested in February, 1843, defeated the 
tion of Hunter's deed to the plaintiff. But the court refused t 
that instruction, and i~~qtructed  the jury to the c o ~ ~ t r a r y .  

C o u ~ ~ s e l  for  tlle defri~daiit further insisted that as the sheriff a 
under a fievi facicis of a t ~ s t e  prior to the d e ~ d  to the plaiutiff, the plaiil- 
tiff could not ha re  ail act io~i of trorer  against the sheriff for seizing or 
selling any or all of tlle articles in question, and that, as the defendant, 
by taking tllriu into his l)ossession, gained a right superior to that of 
the sheriff, the plaii~tiff ronld not nlaintaiil this actioil against hiin. 
But  the court refused to pirc the instruction as prayed for, and in- 
structed the jury that aftcr as much had been sold as was sufficient to 
satisfy the debt to the sheriff the residue was wrongful, unless 
the defendant had Ieried before to the plaintiff, and as the de- (478) 
fendant made the sale of the residue or concurred in  the sale 
thereof by the sheriff, that the p la i~~t i f f  would be entitled to recorer in 
this actiou. 

The jury fou~it l  :I verdict for the plaintiff, assessii~g the damages to 
$ 2 2 3 ,  that be i l~g tlw s11111 of $306 received by the defendant, deductiug 
tlirrefroln the suin of $52 produced by the sale of the cotton. Fro111 a 
judgn~ent accordi11g1,v the c lcf rnda~~t  appealed. 

RITFIS, C. rT. TI]  the argui~~ci i t  here the counsel has not conte~~ded 
for the first point 111ade at the trial. The witness certainly did not 
prore a lery on 7 -1l)ril. there being nothi~ig more t h a ~  the rsl,re<sio~l 
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of Hunter's williiigi~ess for a sale and the defendailt's reluctance to ad- 
vertise one. There was no actual seizure of a ~ l ~ t l l i u g ,  nor any other act 
or declaration of tlie debtor or of the defendant amountilig to a present 
appropriation of property for tlie satisfaction of the debt. So far  as  
tliat conr-ersation could be e ~ i d e i ~ c e  of a11 w~ders tandiag  of the partie. 
to it tliat there had been a l e ~ y  liiade at that time or before, it x7as left 
~ r i t l i  other evidence to the jury, and they hare  found that  there 11-a- 
none. I t  Tras, h o ~ ~ e v e r ,  argued that the court ought to ha re  instructed 
the jury that the defendailt's return n a s  piztrrn tncrc' eridence of a l e ~ y  
o 3 April. The answer is, that the court did probably so instruct the 
jury;  but tliat, of course, is not stated in the case. because iio exceptio~l 
was taken on that point. But if the court did not gire such instruction 
i t  would not be erroneous. for i t  does not appear that  i t  lras asked, and 
a party cannot complain that  the court did not do a thing ~ r h i c h  he did 
not ask to be done. 

Upon the second poiut we tliiilk tlie rca>on- gireii by his Honor coii- 
clusire of tlie correctl~ess of the opilliol~ tliat the jury 17-as authorized to 

find upon the evidence, that the property conreyed to TTilliamson 
(479) had been revested in  Hunter,  although there was no m i t t e n  con- 

veyance. 
-1s to the nest question, it is w r y  clear that a t i e ,  i fcrcias, although it 

creates a lien on property, which prerent. the onner  from selling it,  
nilless subject to the lien, yet does not d i ~  est the proper t -  out of the 
debtor until a seizure. and even aftcr a seizure the sheriff gains but a 
special property, sucll as is necessary for t l i ~  sitisfatciorl of the debt, 
a11d leares in the original o w ~ e r  tlie general prolwrty, which is an iii- 
terest ~vliich he may sell and come- at lan .  Pa!j17r 1.. Drew, 4 East  
323; Popelston 1 . .  Sliinne,-, 20 S. C.. 290: .Tc in ls  1 . .  Thomas ,  26 
S. C'., 12 .  

r 7 l h e  la117 upon the fourth point requlti 11ecc.viri1y from tliat just 
rtated, for if the plaintiff gained by the co111 eyance to him the legal 
property. subject to a lien for the satisfaction of tlie execution from 
rourt, when that execution was satisfied the ah-olute property, freed of 
all lien, in the residue of the good.: ivas iii the plaintiff. The qherifl 
had no right to proceed to sell them after he llad bee11 already satisfied ; 
and if he llad ddne so he would have been nn\n-erahle for it,  and the de- 
fendant ~ i t h  him, for h a ~ i q  lprocured him to act tlnls and receiving 
tlie proceedq of the illegal sale. But n c  do not ~~ i ide r s t and  tliat to ha l e  
heen the case, in l ~ o i r ~ t  of fact. On tlie contrary. the true tral~jactioii 
~5-a' that both ufEc.rl. i.01~1; each 11poi1 Iiiq 01\11 prore-S. and t h y -  d i~ ide t l  
tlie mone-  according to their re1:ttire prio~it ie- .  The>- andoptcd tlic 
course of acting iii colijunction for tlie d e  of tlie iiipeniou. 1)nzzlc. a; 
it qcemed to them, in vhich  ir nould. in\-olre tlic Illailitiff. Tlier arpurd 
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speciou.;Iy that thc ,licriff 11ud :I riglit ~ul)c>rioi- to that  of the plaintiff; 
and the dcfeida~it 'z  right n:!, 1)wferuble to that of the .lleriff: E r y o ,  
tllc d~feuda l~ t ' z  litl(1 il~u*t he 1)nrallrouiit to the plaintiff's. Sow,  that  
would be true if their -cl\ era1 priorities arose out of tlie s:ui~c fact or  de- 
p e d r d  upon tlic hanic priilc~iple. I h t  that is not the caie. The prefer- 
cute of the sheriff to the plaintiff is given because the t c s t e  of his  ese- 
cution n a s  bef'orc tile csccution of the d w d ;  nllcreas the 1)refcrence 
given or denied to tlle d c f e ~ ~ d a n t  as against the other two parties 
r c ~ p e c t i ~ e l y  depcl~d. up011 tlic date of h i s  Icry: Iler. Stut., ch. (4S0) 
45, sec. 1 6 ;  JOWA 1 .  . l c r t l l i i ~ ~ \  20 S. C., 391. Tllereforc tlie de- 
fendant might gct a priorit>- o ~ e r  olie of those parties and not over the 
other;  and, by lery i i~g before tlie clicriff, he postponed the court execu- 
tion and got the preferellee for his o n n ;  xhile, by not levying before 
the deed was nlndc, t l ~ c  property was effectually conveyed as against 
liini. The defendant ha, 110 coiinection with the execution i n  the 
~11~r i f f ' s  hands, and hierefore, cannot set it  up for the purpose of de- 
feating the plai11tift"s deed. I t  is llis own levy, which determines the 
defendant's right against each of the other parties, but it operates 
against each of the111 aelel.ally. Therefore, the defendant's syllogism 
fails. The truth i~ that, as far  as tllc amount of his execution, the sale 
by the sheriff was lavful  and is to be regarded as having bee11 made by 
h im;  and for the puq)ose of satisfyilig the justice's executions, the sale 
was made by the defendant. 

The  defendant had the right, ill virtue of his preference over the 
sheriff, to sell the cotton under his executions and take tlle money; and, 
as that  was not col~vtrtcd to the plaintiff, he  has no cause to complain 
of that  application of it. -1s the defendant had the benefit of that  
fund, he  got all llc wa; entitled to. and the judgnlent must be affirmed. 

PER CVRIAM. xo error. 

Cited: i l /u~~(.l ,; .~otz 2 % .  TT-11ifi~. 30 S. C., 33; Peii7and 1'. Lrather l / vod ,  
101 N. C., 313. 

WILLIA3I BROOKS v. DRURY NORGAS. 
(431) 

1. I n  the  case of a petition for the condemnation of a n  acre of land for t h e  
si te of a public mill under our  act of Assembly, Rev. Stat . ,  ch. 74, sec. 
2, where  t he  county court  ordered a condemnation of the  land, and  
refused a n  appeal from that  order to t he  party owning the land: Hcld, 
t h a t  the  Superior Court n a s  r ight  in ordering a certiorari to  br ing  up 
the  proceedings before them. 

2. Although a n  appeal which is in the  nature  of a new t r ia l  on the  facts a n d  
mer i t s  cannot be sustained unless expressly given by statute.  t h e  
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Supe~ior  Court will a l ~ ~ a y s  control inferior magistrates and tribunals 
in matters for ~vhich a w i t  of error does not lie. by crrtiorclri to bring 
up their judicial proceedings to be reviewed in t h e  matter of law; for, 
in such case, the c.ertiorclri is in effect a writ of error, as  all that can be 
discussecl in the court above are the form and elticiency of the proceed- 
ings as they appear upon the face of them. 

APPEAL f r o m  r ~ ~ ~ ~ .  F a l l  Term,  1644;  -llnilly, J .  
Tlie prcseiit defel~dailt ,  -\lorgall, filed liiq ljetitioil ill tlie county cuurt 

of Uilioli County at  Jul>-  Teriu, 1S43, hettiug for th  that  11e onned  a 
t ract  of l and  1) ing on Rocky I t i \  er, i n  the couilty of S t a i ~ l j ,  and also 
a quarter  of a n  acre on tlie o1jl)ositc side of tlie r i ~ e r ,  a n d  situate ill 
r~i ioi i  County, and  tliat,  except the ,.aid quarter  of ail acre, tlie p r e m i t  
plaintiff, Brooks, n a; tlie ljroprictor of tile l a l ~ d  lyilig 0x1 the  r i i  e r  ill 
r ~ ~ i o i i  a i d  opposite to the land of Xorpai l ,  4 t u a t e  ill btanly,  a s  afore- 
said. T h e  petition stated tliat hc \vi\hed to build a ljublic grist inill 011 

the said strealli, aiid tha t  lie could iiot do -0. uiilcss lie could get one acre 
of the said larid of Brook.;, opposite hi. on11 a* aforesaid. T h e  p r a y s  
n s s  for a eulilnions to Brooki. a11d tliat the court n-ould order four  
freeholders to l ay  off, T-ien and r a l u e  oli oath, ali acre of tlie said lalid 
of Brooks, and also all acre of thc land of the l~e t i t ioner  opposite, and  
report their  opiiiioli ; I I I ~  proceedings to tlic court. 

A l t  October Term,  lh-13, Brooks aljpeared by at tor l ie- ,  but 
(-1'2) 11ut in  iro aii,n.er, a l ~ d  the court ~ i i a d e  ail order appoilitilig four  

per 'oi~s '(to l ay  off a d  ra lue  a n  a w e  of tlic land of the defend- 
au t  ill tlie ljetition iiiei~tiolled alid rcport." 

A t  J a n u a r y  Term,  1044. tlie t ranscript  of the record states that  the  
report of the c o m i ~ ~ i s ~ i o i ~ c r s  was filed, but i t  doc. not set it  for th.  Tlie 
t r a i i ~ c r i ~ ~ t  tlieri 1)roceeds a.; follon-s: "hi t l h  case i t  is ordered and  
adjudged that  tlie report of tlie colilriiissiolless be colifirii~ed. T h e r e -  
upon.  it i s  fu r ther  ordered tha t  the  said report be recorded: and  tliat 
haid D r u r y  Morgall h a r e  I e a ~ e  to erect a liiill, l l r a jed  for  i n  hi* 
petitioli, on said acre of land,  alrd that  lie lmj- the co.ts of tlie s u i t ;  
and  t l i e r ~ ~ u p o n  tlie said X o r g a n  pa-s tlonn ill c,olirt f o r  the  u v  of the 
-aid defendant, Brook\, the sun1 of ten dollarb. tllr ra luat ioi i  of the  
acre of l and  coiidcul~ied hy  tlic said c o i ~ i m i ~ ~ i o i ~ e r ~ . "  fro xi^ that  orclei. 
Brook.. prayed an apl)eal,  nhicl i  TI a. refmed by tlie court. 

.It February  Term,  1544, of the Superior  Court  Brook. u lo~ec l  f o r  
a d  obtained a i i ' r t l o ~ a i  i to br ing u p  the  ~)roceecliiig~, 1 1 p 1 1  h i<  aff ida~ it ,  
i n  n h i c h  he stated, besides the refusal of tlir  court to a l lov  him ail 
:~pl)eal.  tha t  Morgan on ned oil the  C l i i o i ~  .ide of the iairer, not 0111- one- 
quarter  of a n  acre, h i t  eighteen acre. of l a l ~ d ,  oil nl i ich lie h a d  erccted 
a f xi ill. ~vl i ich TT-as in  ful l  operation a t  the filing of the l>etition. I n  a n  
affidarit esliibitcd b>- Xorgai i .  i n  a i i w e r  to  tliat of Brooks, he adinit. 
tha t  he  o n i ~ e d  ~igl i tcel i  a r r +  of land oil the qolitli o r  rnion qide of the 
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rirer, and that Iic had :t i~i i l l  on it, tlie race of which ran througl~ i t  ; but 
lie says he was i ~ o t  a b l ~  to erect a mill there011 that  would be of public 
benefit or of profit to hilliself, for the want of some wav to pet the water 
off from the  h heels into the r irer  again, and that all acre of Brooks' 
land, as laid off, w a s  esseiitial for that purpose. 

Cpon the case being called in the Superior Court couiiscl for Xorgan 
lilored to cluasIi the certiorari,  because it had inlproride~itlg emmated,  
inasmuch as 110 appeal w s  giren by 1a1~  ill this case, a i d  therefore the 
Superior Court could not take jurisdiction of i t  in any way. The court 
refused the motion, but allowed the defendant, Morgan, to ap- 
peal, and ordered the affidavits and proceedings, hereinbefore (483) 
stated, to be sent up  as presenting the question between the 
parties. 

R ~ F E I N ,  C'. J. The Court is of opinion the decision was right. We 
agree that 110 appeal lies in such a case for the purpose of a rehearing in  
tlie Superior Court, but that the decision up011 the facts by the county 
court and freeholders is final. I t  was undoubtedly so under the act of 
l i i f ,  cli. 122, which gare  this peculiar proceeding, and which i s  silent 
as to allowii~p an  appeal; and the general provisions for appeals in the 
act of that gear, ch. 11.5, sees. 75 and 77, we have held, do not apply 
to sunmiary a i d  peculiar proceedings, not according to the course of 
the coi~lnio~l law, but prescribed by statute uuder particular circuni- 
stances. R. R. 1 1 .  Jones, 23 K. C., 24; Collins I). H u I ~ ~ ~ ~ o H ,  26 N. C., 
420. I t  is insisted, holierer, for the appellee in this Court, that under 
the Rev. Stat., ch. 74, see. It, appeals are  giren "in all cases arisiug 
under that act," and that, consequently, this case is iiicluded. Bu t  n e  
think that section is, by necessary construction, to be confined to those 
parts of the act which relate to the overflowing of land by mill ponds 
and tlle recorer? of damages therefor. B y  tlie act of 1809, upon the 
petition of a person aggrieved by the erection of a illill, the damages 
IT-ere to be assessed by a jury 011 the premises, and an appeal was ex- 
pressly giren to the Superior Court in that  case; but i t  was not pro- 
~ ~ i d e d  how or where tlic trial should be, whether i n  court. or  on the 
premises by :I secoild jury, coiirened under order of tlie Superior Court 
-which, indeed, ~011ld be hut appealing from one jury to another, 
each being unaided by the adrice of the court. To reinow doubts on 
tha t  point and effectuate wliat x-as no doubt the intcwtion froni the 
first, the act of 1813, ch. 863, was passed "to ainer~d the act of 1803," 
and, by the s e c o ~ ~ d  ~ection,  it was prorided that in cases arising U ~ ~ P T  

fhe  said act,  the trial of the appeal should be at bar. That  is the origin 
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(434) of s e c t i o ~ ~  17, cl ial~ter  74, Hevised Statllre., all11 s l lo~rs  its t rue  
sense. Besides the  w r -  nature of the  proris ion s l ~ o ~ r s  t h a t  i t  

cannot cmt)race such a proceedi l~g as  tha t  non- before u3; f o r  the  act 
c o i i t e i i ~ l ~ l a t ~ . .  oiil\- tlle rase of ill1 a,5,e.~uc>1it h- a j u q -  of dnlllngei f r o l l ~  
the o w r f l o ~ i i ~ g  of laiid, vliich recpircs 110 ~ . ien- ,  n-liile the l ~ r i l ~ c i l ~ a l  
du ty  of tlie frerlioltlers 111ider tlie :ic.t of 177; is to 1 2 ~  off all acre of 
land oil ol)l~osite s i d v  of tlic :trcaln, as n-ell a s  to \-aluc, t h e ~ n ,  a1111 tci 
tha t  it  is ii~disl)eiis:rblc to he 011 tlie spot. Tlic d i r r c t i o ~ i ,  tllercfore, f o r  
n t r ia l  :it bar  by n jury is  altogether i~inpplicahle;  mcl i t  could 11ot be 
in te~ ided  that  there might  be all a p l ~ e a l ,  ill order  merely. tha t  tlie Su- 
perior Court  sliould appoiiit four  other fwel~olders  to  go o ~ i  the prenl- 
ises, who ~2-ould not be more likely to decide there according to the lan- 
a11d right of the case than  the first set. A l ~ i d  this is put  Iwfore a11 cavil 
by R e r .  Stat. .  ell. 4, see. 4, n-llicll ill ciiluiieriitii~g the  c.a.;e;, i n  \vhicll 
there ina- bc appeals, coufiiies the appeal,  ill c:iscs of co~itrorersies  
about  mills, to  the single one of dissatisfaction wit11 tlie rerdict  of a j u q -  
o n  a petition for  a n  i n j u r y  h , ~  the erection of a mill. We are satisfied. 
therefore, that  Brooks was not entitled to all :~p l )ea l  n.itll tlie rien- of 
elitering iuto the merits of this dispute i n  the S n l ~ e r i o r  Court  ; f o r  the 
Legislature does not contemplate that  the deci:iol~ of tlie freello1der.i 
nor  of the justices as to tlie matter  of fact  sllould be a ~ ~ n u l l e d  h- a n  
appeal.  -hid if the  only purpose of the c c ~ f i o r i i r i  was that  of being a 
substitute fo r  an appeal  of that  kiiid, we sllould hold that  it  ought to 
h a r e  h e n  quashed upon the  appel lai~t 's  ~iiotioii ,  since the cSolultj- court 
did 110 wrong by refusiiig the appeal.  T h a t  i.;, indrcd, tlie o r d i n a r -  
w e  of tlie n-rit ill this  State ,  bccanse i n  allilost eve1.y case our lan. giw.i 
all appeal,  upon ~ r h i c l l  there is a t r ia l  r l i ~  1101vi or a rehearing ill tlie 
appellate court, aud ,  \vlieii deprived of tlie riglit of appeal.  rlie l ~ a r t y  
lias a r ight  to a c c ~ ~ . f i o ~ ~ c l r i  as a s u b t i t u t e  fo r  it .  B u t  that  iq iiot the 
oiily application of t1ii.q rc~i icdy ill w e  here ; m u c l ~  less allon-cd 11y the 
couililon Ian-. I t  ha-: ofre11 heen I W ~  a i  a wri t  of false jndgl~ielit ,  to 

correct error. ill conr-ic.tio1l.s a d  j ~ d g ~ ~ ~ t l i t j  of justice- ~ t '  the 
(4s;) p a w  out of court.  But i t  is not restricted ert.11 t h m  f a r ;  fo r  

a t  couiiiiori lan. it  is, as X r .  Cllittj- o b v r r e s ,  2 Ge111. Pr . ,  :i;-l, 
"it l ryal  maxiin tha t  all jriilicial I)i~oc~eedings of justice- of tlic, IJeace. 
1ipo1~ wliirlr t l ~ p , ~  11:r~c tlccided by conr-ictio~i o r  o , ~ l i ~ r  isucli :I:: all illcgal 
ordcr for. t u r ~ i i ~ i g  tlic. liighn-a!- or the like) ~rlictlirr.  a t  general or special 
sesaiolia, o r  i i~i l i r idnal ly,  a ~ i d  c.it11c.r 1,- gcx~icral or p:~rticnlar. -tatute. 
a rc  of c ~ ~ t n t n i i t i  r iql l t  rcinorablc i ~ i t o  the  King's Bc1ic.11 117 c ~ i f i o ~ . a r i .  
u i ~ l r ~ s s  that  rcnledy 1i:rs bc.ci1 e q 1 1 ~ 4 j -  taken i1n.q- 1,- ~ ~ : t r t i c x l a r  ci1ac.t- 
mc~i t . "  I t  is  stntcd tha t  ~ T - C I ~  ~rlie11 a s tatute  s a p  tha t  p a r t i c d n r  
c:ixes sliall be finall:\. deter~iliilctl i n  tlic q l i ; ~ ~ ~ t ~ r  sw>ioiis. y t t  that  doc: 
not oust the jurisdiction 1)- cerl iorni . i .  l ~ ~ : i ~ i v  the v o i ~ r t  ~uldcrstaiids 
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therefrom that  it \ \ a<  ~ I I C : I I I ~  111erely that  the fact5 zl~ould not be rezs- 
amined. Therefore, a l t l~oug l~  an al~pcal, n11ic.h is in the nature of 21 

new tr ial  011 tllc fact- and i ~ ~ w i t ~ ,  cannot be .u.tained u~llcss expre4 \ -  
given by sttatutc,, tllp Superior ('ourt TI ill aln-ays control inferior mag- 
istrates and tribun:~l.: ill lliatters for nl1ic11 a n r i t  of error liei, not 
cevt iorar i ,  to bring nl) thc.ir jndicial procetdii~gs to be rcvicved in  tlw 
matter of law;  for ill sucl~ case " t l~e  c c ~ r t i o ~ , i r i  is in effect a writ of 
errol.," as a11 t l ~ a t  call be discussed ill tllc vourt abo\e are the forill nl~cl 
suficicilcy of thc procecdii~g\, as they a l~pea r  11po11 the face of thcui. 
The Superior Court, being our highest court of original jurisdiction. 
has always exercised tlle -nl)erintending co~ltrol n hich the liiug's Be1lt.11 
has in  England, as far  as Ilecc.;sary to the prescn-ation of the co~nwon 
right of the citizen. Such a jurisdiction is indispensable in  a free couil- 
t ry  where the priilciple of arbitrary decision is not acknonledged, but 
the law is held to he the true and only s ta i~dard  of justice. It neyer 
could be intended by the Legislature that  summary adjudications of 
justices out of court, or in session, should, however erroneous i n  point 
of law, conclude the citizen; and although the party affected by thein 
niay, perhaps, insist that they are void and resist them in pais,  or sue 
those who act under them, it is much better to allow him a t  once and 
directly to subject them to revision and reversal if found to be 
against law. I t  was, doubtless, upon this ground that  the p i n -  (456) 
ciple came to be incorporated, as a maxim, into the common lam 
of England. I t  is equally essential to the uilifornlity of decision and 
the peaceful a i d  regular administration of the lam here that  there 
should be some mode for correcting the errors, in  point of lam-, of pro- 
ceedings not according to the course of tlle romnon law, where the l a x  
does not give an appeal; and therefore, from necessity, we must retain 
this us? of the cmt io rar i .  Suppose, for  example, that  the county court 
had ordered that the original petitioner should ha re  leare to wect a 
mill on Brookq7 land without paying the rahmtion, or  that the order 
was that  the freeholder. should lay off and value an acre of the dtl- 
fendant's land, and 11ot O I I ~  of the 1)ctitioner's also, vhereby the defend- 
ant  would be tlepri\ed of t11c pririlcge give11 to him by lam of gettinc 
from the court leare to lmild a mill, initend of the petitioner; or that 
tlle petitioner should pmy for the condem~ration of an acre of l:md of 
the defrndant, not 1: i11q on the op lmGt~  side of tllc river froin the l in~tl  
of the petitioner, but contniniiig a good inill seat on the wlnc side n-it11 
the petitioner, a b o ~  e or below, and that  court \hould so order; in all 
these inrta~lces i t  is plain that  the order mould be in direct riolation 
of the act and of mmnlon right, and, therefore. ar no appeal iq g iwn.  
i t  murt be thc duty of tlle Superior Court to corrcct the \won% h r  
superseding and quasl~inp the ortlcr. Whctllcr tllerc be mi- such cwor 



ill this case \\r 11a~ e not the iiican,- of judging, uor, indeed, i,- it  ope11 
to this  court u p 1 1  the present appeal to  say. E'or the  appeal i b  fro111 
f i l l  i~l ter locutory order  on a collateral ~i iot ion,  u l ~ o n  n l l i c l ~  the nliole 
iecord is  not neces*arily s e i ~ t  u ~ ,  but ouly such par t s  as  hi-  1Ionor 
tllougllt useful to the clutstion presented f o r  our  decision, u l ~ i c h  is, 
therefore, coiifi~ied to that  single queqtion. Jve  haye not eren, i n  thiq 
c2ase, the  report of the  freeholder., on nl l ich the  order  of t h t  court n a s  
f o u ~ ~ d e d ;  so that  i t  ib clear i t  ~ v a s  i i ~ t e ~ t l e d  the action of the court qhould 
be reztricted to  the  nilked poiiit nlletller the  t e r f ro7 (c~z  ought to be 
qnashed qztiu i i n p ~ o l  i t l c  er t~unctr i t ,  or  ought to  he al loned for  a n y  pur-  

pose. And, as  n e  think,  clearl? it  i q  a proper  remedy to correct 
(437) any  error  i n  the mat te r  of la11 ill th i s  proceeding, though i n  

that  respect only i i  i t  proper, we hold t h a t  the decision of the 
Superior  Court  appealed from, n as right.  

PER CLXIAAI. -1firmed. 
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H u r f s f i e l d  2 , .  .Tones. 49 S. C., 311;  X z n o r  1, .  H n r ~ i s ,  61  S. C., 323;  
R i g g s ,  c?- l ~c l r t r ,  64 S. C., 205; S. c. Szr e11500", 53 S. C., 588;  Por t e r  u .  
i r m s f ~ o n g ,  134 IT. C.. 450;  S. v .  T~ipl , ,  168 3. C'., 154. 

JAMES GATHISGS. A I ) \ I I Y I ~ T I ~ . ~ ' ~ ~ I ~ .  v. ENOCH TVILLIAMS. 

1. The record sent up to this Court should not state the points of law aris- 
ing on the trial which Tvere decided by the judge below against the 
party in whose faror is giren the final judgment. from ~ r h i c h  the 
other party appeals. 

2. Where a marriage is between persons, one of ahom has no capacity to 
contract marriage at all, as  where there is a want of age or understand- 
ing, or a prior marriage still subsisting. the marriage is void absolutely 
and from the beginning. and, as between the parties themsel~es and 
those claiming under them, no rights whatever are acquired by such 
marriage. 

3. And whether a marriage v a s  void or not ma;\- be inquired into by any court 
in which rights are asserted under it, although the parties to the mar- 
riage be dead. 

4. In the trial of an action for a slave. a party was permitted to prove by 
par01 the contents of a bill of sale under x~hich he had claimed and held 
possession of the slave for more than thirty years, the bill of sale hav- 
ing been destroaed by the burning of the register's office. 
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5. The uninterrupted possession of a slave for a long time, even before the act 
of 1820, Rev. Stat.. ch. 65, sec. 18. aftords a strong presunlption of a 
good title in the possessor. unless reasonably lebutted by a fiduciar) 
relation, an acknowledged bailment, disability of the one alleged to be 
the real owner. or the like. 

(488) 
_~PPEAT,  from ~ ~ o s l ~ o m x r ,  s l ) r i i ~ g  Term, 1843; Pearson J .  
I l c~ t in~rc  for a s l a ~  e, Dick, the isbw of a f e i ~ ~ a l e  slave named Olive; 

and the plaii~tiff clain~ed hiill 1iilder :I \ale by one Henry Rillianls, aud 
the defelldal~t claill~cd as tlic. a d i ~ ~ i ~ i i ~ t r a t o r  of Joseph Herring a i d  as 
the a d ~ i i i l i s t r a t o ~  of Sa1lc.y Williauis. 1-poll the trial the case appear- 
to be this:  Joseph Her r i~ lg  owiicd tlie ncgro O l i ~ e  (the mother of the 
slave ill colitroversy), and ill I T 9 6  imde a deed of gift of her to his  
daughter, N m c y  Hcrrilig, but rrscw i i ~ g  thereill tlie use of the ilegro to 
hiillself for l i fe;  and in that year Jo3eph IIerriiig died, aud Henry  
W i l l i a i ~ ~ s  alid Naucy Herring iiiterli~arried. After the death of the 
said Joseph, l ~ i s  x-idow and children divided his property among them, 
and W i l l i m ~ r  and his n i f e  took p o s ~ e w i o ~ ~  of Olive as her property, and 
from that  time (the latter par t  of tlie year 1796), up to October, 1836, 
Henry Willisins was in possessioii of the said Olive and her issue, 
claiming and treating the111 as his oxvii. I t ,  however, appeared that  in 
1789 IIenry TVilliams interluarried \tit11 Sarah  Parker, who shortly . afterwards eloped and iieT er  lil cd n it11 hiill agai~i ,  but she lired up  to 
182.5. Fro111 the i ~ ~ t e n n a r r i a g e  of said Vil l iams aud Xaiicy Herriiig 
they were reputed ancl lix ecl together as illail and wife, and had a large 
family of children, among whoin v as the present defeiidaiit. She died 
in 1818, illtestate, a i d  during lier life never set 111) any title in herself 
to the uegroes, nor clailued the possession, but acquiesced in the ex- 
clusive possessio~r held by Ril l ianls a i d  the title claimed by him. I n  
1836 the defendant obtaiiied a d ~ i ~ i i ~ i s t r a t i o ~ l  of the estate of his mother, 
and claimed the negroes and got the111 out of tlie possession of Henry  
Williari~s, a r ~ d  vide they n ere so out of his possession Henry  Williams 
made a contract of sale of tlie slave Dick to the plai~itiff and executed a 
bill of sale, and in a f e ~ v  days afternards tllr said Henry regained pos- 
srssioii of Dick a l ~ d  del i~ered  11im to the plaintiff a d  received the pur- 
chase moiley, $600. The d e f c n d a ~ ~ t  again got Dick into his possessioil 
and, after a demand a i ~ d  refusal, the plaintiff brought this action in 
February, 1837. T l ~ c  clefn~daiit subicqncntlv took out adniinistration 
also on the estate of Joseph Herring. Fo r  the purpose of show- 
ing the coweyance froin Hcr r i i~g  to hi< daughter the plaintiff (459) 
proch~ced a copy of the deed. nhicll pnrported to be made by 
said Herrilig to l~ iq  danghtc~r and to be attested by two witnesses, and 
lie showed that H e i ~ r y  Williaiil, had been ill possession of the original 
from 1796 until after this snit naq h rongh~ ,  mlcl claimed the said 



ilc~groe- m ~ d c r  it, aild that  it h : ~ d  bec.11 ~ U ~ J W ~ L I ~ ~ I T ~ J -  11url1t iii t h r  c0~1l.t 
lionie, t i i~d tha t  the sul.wril)ilig n-ii~ies.; hail 11eeil lo11,g dead. Tile cle- 
f e ~ i i l a ~ ~ t  objected to the re:rding of the .said co l~y ,  witliout l ) r i~of   if tllv 
esc~i.utioi~ of tlie origiiial, but the conrt adiiiitted i t .  

C'oll~isel f u r  illc plail~ti'rf l i ~ o ~ - e d   lie m n r t  to inj t ruct  tlie ju ry  i h t  
u p 1 1  the cvidence t h t y  lilight ~ J ~ C . I U I I I ~  :I  lid. c o i ~ w y l c e  froiii .Ji)sel~ll 
I Ierr i l ig  or liis acli~iiiiistraior to H e i ~ r y  TVillialiis o r  to Smq- K i l -  
lialiis, a1i:is H e r r i n g ;  mid the  court g:r\-e the iilstructioll i1i:lt such coil- 
reyanre  to the  said S a n c y  might  be presunied. 

Coumel f o r  the p l a i ~ t i f f  also 111o1.ed tliil court to i i i s t rwi  tlio j n r -  
that,  a f t r r  tlie death of the said S a l i c y ,  tlie v:rlidity of tht. niarriage, 
~r l i i ch  n-as i n  fact celebrated between licr and H e n r y  TT'illial~~q, could 
not be questioried by the defendmi ,  but :I-; her administrator lie 11-as 
concludcd thereby;  and, fur ther ,  that  the  j u r y  might  presume upon  the 
evidence, if l lecessar- to the plaiiltiff's title, a conveyance f rom t h e  said 
S a n c y  to the  said Henry .  And the court g a r e  tlie i~ l s t ruc t ion  as  prayed 
f o r  i n  respect to the presuliiption of a conreyailce; but, a s  that  rendertd 
the  otlier par t  of the imt ruc t ion  u i ~ n ~ c e s s a r y  the  court decliiled giving 
the  same, though liis Honor  deemed it  correct i n  point of lan-. 

There was a 1-erdict f o r  the plaintiff, m d  judgment beilig rendcred 
accordingly, the defendant appealed. 

RTFFIN, C'. J .  I f  i t  were admit ted tha t  tlie in-truction p r a e c l  
(493) f o r  a s  to a n  estoppel on tlle defendant to deny the  uiarriage of 

hi. parents. mas correct. and  tha t  i t  nns  erroneou. to  r e f u ~ e  i t ,  
the  judplnent rendel*ed i n  f a r o r  of tlie person against n h o m  the e r ror  
operates could not be affected; f o r  tha t  n o u l d  be no ground f o r  reversing 
i t ,  nor  could i t  fo r  tha t  wason be affirllied i f ,  fo r  m n e  other error  
against i h ~  appellant.  i t  ought to he r e ~ e r s e d .  I t  is  to  be regretted, 
therefore, t h a t  sucll poiilt. qliould Ire 5tated i n  the record, 3.; they nl-  
most ncce.;.;aril~ d r a n  tlic Court  into disru.jci011~ ~ i o t  ~ i la te r ia l  to  the 
deciqion of tlie cauqe, in  order to avoid all infcrencc fro111 our  silence of 
a11 appro11:ition of the  po*ition. Such i- tlic case on tlli, occn-ion, a -  
c o u ~ ~ q e l  fo r  the plnil~tifl' ha, prc-cd tlii, point i n  i l ~ e  argunlent here. 
TTe Eia~ c therefore to cav that  n(l t l i i l~k  tha t  par t  of the in+trnct ion n'a- 
properly r c h d ,  ~ i o t  hcrnuw it \\a. imui,itc.rial. but hccauie i t  n a .  
entirely enoncon%. Thc  death of olie of the I~ar t l c ;  to illis i i ~ a r r i a ~ e  
l l l ~ l i ~ 5  110 difference a, to thc poner  of inquiring illto it-  val idi ty  for  
ally a ~ ~ d  all purlmc, .  There is :I di-tinction ill the I a n  lietncen void 
and roid;rblc 111arriaecs n-here. c~ t11. the>- n-ere regular1~- wlc~imized.  
T h e  lat ter ,  v h i c h  a r e  qonietimt.; called marr iace;  i l p  f n c f o ,  are  such a; 
a re  col~tracted h e t n e m  persons n h o  h a r e  capacity to contract marr iage,  
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but are forbidden by la\\- from contracting it with each other, as to 
which, tliereforc. tliere was a jnrisdiction in the spiritual courts to 
declare the nullity of the mar~ iage .  But until the nullity was thus 
declared, as a n  existing marriage i t  was recognized as valid both in  the 
canon and the colin~ion law ; and, as there call be no proceeding in the 
ecclesiastical court against the parties after their death or that  of one 
of them that ewnt  rirtually makcs tlie marriage good ab i~ l i t io  to all 
intents, and the x-ife and husband may hare  dowcr and curtesy and the 
issue u i l l  be legitinlate. C'o. Lit., 32, 33. But where the marriage is 
bttween permis,  one of xhom has no capacity to contract marriage a t  
all, as where there is naiit of age, or  understanding, or a prior marriage 
still subsisting, the marriage is  void absolutely and from the be- 
ginning, and may be inquired of in any court. For, although (494) 
in  such case there may be a proceeding in  the ecclesiastical court, 
it is not to dissolre the marriage, but nlerely, for the eonve~lience of the 
parties, to find the fact and declare the marriage thereupon to have 
been roid nb initio, and no ciril rights can be acquired under such a 
~iiarriage. I t  is said to be no ~iiarriage, but a profanation of marriage, 
aud the factlrr,~ is  a nullity. Thus, "if a man seized of land take a 
wife, and, during the marriage lie taketh another wife, and the husband 
die, learing both x-ires, the latter shall not ha re  dower, because the 
marriage betweell them is roid. -1nd if a woman take a husband, and, 
l i ~ i n g  the same husband, she urarrieth allother, who is seized of land, 
and the second l~usbaud dieth, she shall riot have dower of his laud:  
cnlrsa patet. Perk.  3, 304, 305." The same doctrine is  laid down by 
Lord H o l t  i n  Hwnming 7.. Pvicr, 1 2  Mod., 432, and is found in  Riddles- 
tTrn 2 % .  Il'ogan, Cro. Eliz., 858, and in many other cases. Bigamy repels 
the right to administer on the estate of the husband or wife and to a 
distributire share, and to the acquisition by the husband of the per- 
sonal property of the wife by the n lar r iag~.  Upon these points tliere are 
Ilumerons cases in tlie English books; and we h a r e  acted on the same 
principles in this State. I r h ~ j  1 % .  TT'ilson, 2 1  S. C., 508; Brinegan 1' .  

C'haffin, 14 S. C., 108. As to the malnier of inquiring into matters of 
this sort, it cannot be doubted that it ~ n a s t  be by the jury, as of any 
other qucstioii of fact or iiiixed question of fact and law. Owing to the 
peculiar dirision of jnrisdictioi~ b e t ~ w c ~ i  the ecclesiastical and coliinlori 
Iaw courts in E n g l a ~ ~ d  it w ~ s  lield in  earl^ periods that 110 special mat- 
ter avoiding a marriage, as bigamy for esainple, could be specially 
pleaded in a real actiou, but that the plea must be in thc general form of 
ne ~ t n p c s  clcrouple in loyal mcitrimonil, and that ,  upon issue joined 
thereon, a n r i t  was S C I I ~  to the b i~l iop  of the diocc,sc within d l i c h  the 
other party allegcd the nlarriage to h n ~ ~  bee11 celebrated, a11t1 his cer- 
tificate in r e t u r ~ ~  TI 21' ( m ~ c l l i s i ~  e hot11 of the far t  and legality of tlie 
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r i g  I ,  3 6 ;  I I .  f l y  2 1 1 But  that  
iiec'es\arily ponld 0111 c~xtc11~1 to illarliage. ni thi l l  Eiiglaud, fo r  

(493) the  bishop 11:ld ilo M t e r  1 1 1 C i t l l ~  of i ~ ~ q u i r i i l g  illto t h ~  fact of 
lilarrlage ill aiiothes cuulttr\ tliaii thc. (,ipil judge, and  h a d  no 

illore authori ty  to proiiolulc2c O I L  i t -  Iesal i t j .  Hellre it  is clear Ian ill 
E n g l a l ~ d  tliat a, to forc>igu i~ ia r r iage \  the 1)lca 111u.t roi~czlude to tlic 
couritrj- and  the t r ia l  be by the jury a i ~ t l  ]lot bv certifirate. I l i l~r to t l  
I .  Ilde~ton, 2 H. Bl., 130. 1 f o ~ f r o r t  i t  11ln.t be >o lierc, as  n e  h a w  
no bishops n h o  h a l e  a legal ecclesiastical jurisdictiou to de te rmi l~e  011 

~ l las r iages  and  certify t11ei11. Of cour.e this conclusion is a coiilplete 
ailslwr t o  the  liotion of a n  eqtolq)el. f o r  TT ha t  the l a w  proi iomicc~ T oid 
caullot estop. I t  ~iitiy be t rue that ,  aq reil)ec~ts th i rd  persons, people nlio 
hold t l ~ e n l s e l ~ e s  out to he mall and n i f c  may  be respo~~.ihle, as  if the) 
n e w  n h a t  they profess to he, as  a lllall i l i i l ~  be liable fo r  articles fur-  
nished to a woman he  calls his  n i f e  and l i rcs  n i t h .  B u t  it  c a ~ ~ u o t  affect 
the s ~ g l i t  of property as betneeii tlienl~elre.. 

W i t h  respecat to the  opiiiions g iwi i  apaiust the d e f c ~ l d a l ~ t ,  which alone 
a r e  properly hefore us, a s  the  defei ldai~t  i; the appellant,  n e  concur 11 it11 
his  Honor .  I f  the doctrine of admitting all allcient deed. tliat is, one 
more t h a n  th i r ty  e a r s  old, n i thout  1)roof of cxecutioii, is to app ly  to 
ally conr e - a n c e  of a chattel,  i t  ought to do so to this ; as the posseskxl  
of the  property and  the custody of the deed  ha^ e heell, dur ing  the n l l o l ~  
time, ill the same hand. under  a n o r o r i o u ~  clailil of ti t le,  and  i t  is actu- 
a l ly  p ro led  tha t  the  n i t i~esses  11ale bnth been l o i ~ g  dead. I f  the11 the 
original h a d  been produced i t  nou ld  seeill that ,  uuder  the rule, i t  
ought to h a ~ e  bee11 read. I f  that  be yo. as i ts  d e s t r u c t i o ~ ~  n l d e  i n  the 
custody of the lav- ha, bee11 clear17 r\tahlished, a copy is ~ ~ e c c \ s a r i l v  
elidelwe, f o r  the col)y i, sufficient to estahli-11 tlic co i~ teu ts  of the orig- 
ina l  i n  a ~ ~ h  a case, a ~ ~ d  tliat i, the n hole I)nrpose f o r  r l l ic l i  the origii~wl 
11 o d d  be produced. But ,  n i t l ~ o u t  de te r in i~ i i~ ig  tha t  po i i~ t ,  n e  thilik 
i t  was eridence, and 1 e v  .troilg el idelice. i n  aid of the leugtli of tiiue 
and  other  circm~istai~ccs.  oil ~11iicl1 the j u r y  li~iglit  a u d  ought to pie- 
suliie a con1 e\ ance froin J o \ e p l ~  Her r ing ,  the or iginal  on iler of t l ~ r  

\ lare .  H e r e  a illall llaq beeu ill e a c l n s i ~  c poiseeqioii of a feiliale 
(196)  s l a ~ e  for  for ty year., takiirg hcr  i ~ n i l i ~ d i a t e l y  ulmn tlle death 

of tlie f o ~  uler on ller, and  saisiirg a nuinher of children f r o m  her, 
a n d  all tlir t ime clai i~l inp t l l e~u  under  a deed froill the former olvner, 
v h i c h  he  h a d  i n  his ~ O Y S P S ~ ~ O I I  a i ~ d  f lion rd,  under n l ~ i c l ~  a life interest 
n a s  re\erved to the maker  of the deed, am1 the  absolute p r o p e r t -  gi\  ell ' 
to  a person under  n h o m  t h r  1)osEeSWl' clai~lled. T h e  unqualified pos- 
secsion f o r  $0 great a period, 11) it>elf,  nfl'urd- :t liigll 1 m ~ u m p t i o n  of a 
t i t le :  but n.11en to i t  is added the fact  that  the  lm-e\.or rea l l r  had an 
initrumelit  purport ing to be a decd fro111 tlic forlller owier ,  that  I I ~ T  er 
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was i i ~ ~ p e a c l ~ e d  by ally relative or re ~ r c v i i t a t i ~  e of the former on uer, 4. 
i t  amouilts to l ) l e ~ l a y  cridenre 0 1 1  \ \lllr.l~ to  fouud a presuii~ption that 
tliere w a i  a collr-r> allce by this i ~ ~ s t r u ~ ~ ~ e ~ ~ t ,  as a g m u i i ~ e  onc, or by soiw 
other. 

In like ~ I I ~ L I I I ~ I . ,  21s bet~veen tl~(wlsel\ es, we t l~ii lk the actual 1)ossci- 
sion of E1eilrv Williai~is, \ ~ h i c h  is stated ill the case to have been es- 
c lus i~  and 011 a clainl of right by hi111 against every l)crsoii-ii~cludi~lg, 
therefore, Xnncy Herr i~~g-coi~t inwd from 1796 to 1818 in the life- 
time of S a n c y  JIerring, without any claim of title by her, and with 
acquiesce~~ce ill hi3 claiin of title a i ~ d  posseisioi~; and such l)ossessioil 
of Williaii~s coi~ti i~ned farther to 1836, nitliout ally question of it. 
rightfuhless by any persou c l a i n l i ~ ~ g  under hcr, does afford a very 
strong ~ ) re~u l i ip t io~ l  ill fact aud law that in some nlanller he had ar- 
quired her title, wl~atercr  it nas.  I t  is true that those two persolls 
lived together, and that, though iiot Illall a ~ ~ d  wife, they were reputed 
and acted as such; and, thrrefore, it ni igl~t  be a questiou in which of 
them the possessioi~ was, as pritrla facip it  aould be deemed to be wit11 
the title. But that point is not left to iuference, as i t  is  stated affirm- 
atively that Henry Willia~lis had the possession, and that it was 
clainied exclusively by 11iu1, aud that ill that claiiii the other party ar- 
quiesced xithout setting up ally ill herself. Under such circun~tance.; 
the character of the possessio~i is not dubious, but clearly in H e i ~ q -  
Williams upon ail assertion of right in l~imself adverse to all others. 
,4s Kancy Herring was then sui  juris, she is  affected by such 
possession, as any other person would be; and there can be no (497) 
doubt that  her action for the slave would have been barred by 
the statute of lilnitatioi~s. So, too, the possessioi~ for the great length 
of time is ground for presunling a conreyance from her as froin ally 
other person. That  we ought in this State to apply such a presu1111)- 
tion to slaves in a peculiar manner is clearly to be deduced from the 
act of 1S20, mhich iliakes a possession that would protect the possessor 
from the action of the owner under the statute of limitations, that  is. 
three years adverw possession, the owner being under no disability, 
rnnou~lt in itself to a title. That  act does uot reach the present c a v ,  
I ~ c a u v  S a n c y  I I c r r i i~g  died two years before it passed. But the policy 
which dictated it requires the court to adopt and apply the doctriile of 
the p re sumpt io~~  of a collve>auce to the rase of slaws ill a pccnliar 
nianner. So n n ~ c h  of the substance of our citizeils consists of s l a ~ e s ,  
and the right of property in t h m ~  is so r igilantly guarded, and the ill- 
coilveiiie~~ces arisi i~g fro111 d i~cs t ing  t l ~ c  possessors of fe111ale slaves after 
l o~ lg  possessio~~ and the charge of br i~~ging:  111) their families are so m a w  
ifest, tllat tlw Legislatnre felt hound to 111:rBe the short adrersc posw*- 
sion of three c : t r s  rollqtitnte a good titlt,; a11d ill like Inanller call- 
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1111011 the courts and  juries to presume a good title upon long possession, 
lmless reasonably rebutted by a fiduciary relation or  a n  acknowledged 
hailment, disability of the  owner, o r  the  like. 

PER ('TRIAAI. S o  error .  

( ' i f e d :  1Villiums 1 % .  B r a x l ~ y ,  post, 536;  C'nlloway v. Bryan, 5 1  
S. C., 571 ; K o o n e ~  7.. TT'nllcrce, 52 S. C., 197;  S i m ~  r .  Sims, 1 2 1  N. C., 
"9. 

(496)  
DOE ox DEXISE OF SUSANSAH CRISSJIAX v. AARON CRISSMAS. 

1. A testator devised as  follows: "I give to m? wife a life estate in the land 
and plantation whereon I live," etc. After other provisions, he pro- 
ceeds: "To my son Aaron I give a horse. etc., my land and plantation 
that I have before mentioned in this will, with all the farming utensils, 
etc., with all the implements of husbandry; and it  is my ni l l  that he 
take care of his mother and smooth the pillow of her age." The will 
adds: "It is  my desire, if there should be any misunderstanding about 
any parts of my will, that the persons concerned select two discreet 
and disinterested persons to decide it, and. if they cannot agree, to 
choose a third person. whose decision shall be final." 

'?. Held. that  the devise of the land to the son in the subsequent part of the 
will must be construed as subject to the devise of the life estate to the 
wife in  the first part, and not as  revoking or controlling it. 

5. A submission to an award respecting the title to land. though made accord- 
ing to the recommendation of the testator, who devised it, must be by 
deed between the parties, and cannot be by parol. 

4. T h e r e  arbitrators undertake to decide according to law, and they mistake 
the law, the award is  void; unless the whole question submitted was a 
dry question of law. and not involving any controversy of fact, in 
which last case, it  seems, the decision is conclusive. whether right or 
wrong in point of law. 

A i ~ ~ ~ i ~  f rom STRRY, F a l l  Term,  1844; X ~ i n l y ,  .J. 
Eject,neizt ,  i n  ~ v h i c h  the  e ~ i d e n c e  x a s  tha t  Charles L. Crissmnn, being 

-eized of the premises, nlade h i s  n i l l  on 19 August,  1533, a n d  therein 
de~-isecl as  follows : "First,  I give unto Susnnnah. m y  wife, a life estate 
i n  t h e  land and plantation nhereon  I non l i~c . ,  nit11 the t n o  t racts  
adjoining, containing i n  the  v h o l e  560 acre. on tllr  T a d k i n  R i r e r .  I 
also g i r e  h e r  one bureau, t n o  bedq and f u r n i t w e ,  n i t h  the houqehold 
and  kitchen furni ture,  except such as  m a y  be hereinafter  disposed of, 
nncl m y  r iding carr iagc and  liarness, with olle hol.se, ~ v h i c h  she m a p  
~ ~ h o o s e ,  tn-o cows and  cakes ,  which. with six sheep a n d  a s  m a n y  hogs, 
 re a t  her  own disposal, ~ ~ i t h  $100 i n  nione>- to  get h e r  necessaries." 
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Af te r  sereral   inter^ eliiiig pro7 lhiolls of 11erso11al e,tate for  other  (499)  
childre11 and  for  gral~dcliildreii .  the te-tator fu r ther  clevivs as  
f o l l o ~ s :  "To m y  so11 -1a1011, I g i ~ e  a horse, saddle and bridle, m y  land  
and  plantat ion tha t  I h a r e  befole i l le~l t io~led i n  this  ni l l ,  nit11 al l  the 
fa rming  utensils, slliitl~':. tools, c a ~ t s ,  Irapolli, and one yoke of oxen, with 
al l  the impleme~lt.  of h u s b a i ~ t l l y ;  and  it  is lily ni l1  tha t  he  take care of 
his  mother alld ~ i l ~ c o t l l  the  pillon of her  ape. ,hid as I have riot given 
hi111 a n y  money, n h i c h  a per.oll cailllot nc l l  pet along witllout. I g i r e  
h i m  $500." H e  the11 gaT e to :iiiotlier roil, 11o-e., qo111e wi:rll specific 
legacies, and  the  *uin of eight tlionsalicl dollars : nlid direct. the re-ldue 
of his  l and  and  otlier l)rolw:t\ to he sold, and the proceeds, nit11 i ts  out- 
>taliding debt., to be eqnally c l i ~  lded alllong all  11i. childlen. T h e  n i l l  
adds:  "It is m y  deqire, if there s l i o ~ l d  be ally n i i . a l l t l c r~ ta~ ld i~ ig  ahout 
a n 7  par t s  of 1117  rill. tha t  the 1)ersoil- conceriied select t n o  dihcreet aud  
disinterested ljelsoli- to  decide i t ,  a i ~ d  if t h e -  caiiilot agree, to choose a 
th i rd  person, nhose dec5ioli -hall be  fiilal." 

Thereupon counsel fo r  the d c f e ~ ~ d a l i t  ill-isted. tha t  the d e ~ i s e  to tllc 
lessor of the  plaintiff of a n  r5tate f o r  life ill the pr ior  par t  of the  n i l l  
v a s  r e ~ o k e d  h y  the s ~ t b e q n c n t  disposition tlierei~l of tlie premises to the 
defendant ;  or, a t  least, t h a t  it  n n s  qo modified t l i c ~ r b ?  that  the defendrnit 
became entitiled to  all iniliiedinte e>tate ill the l~reliiisei O I L  the death of 
the  testator and  to a joint pow-io11 n i t l i  l irr.  B u t  tlie court held other- 
 rise and  iuetructed the j n y  that  the lessor of tlie l~laiiltiff l ras  entitled, 
under  h e r  hnsbalid's n i l l ,  to ail exclnbi~ e life e i ta tc  ill the premises. 

The  d e f e l i d a ~ ~ t  then offered 111 cridence a n  a n  a rd  i l l  n ritilig made by 
trr o persons in the follon ing n ords : "TTe, thc subrcril  er,, being called 
on to settle some mi.inldcrstaliclii~g between -Iaroli Crirsman aud his 
mother  and  f a l l l i l ~ ,  ill c o u l l ~ l l a n c ~  a1.o n i t h  the n i l l  of C. L. C'rissmal~, 
deceased, a f te r  lookilig a t  -aid n ill, a l e  clearly of o l ) i ~ ~ i o n  that  Susalniah 
C"rissmail is elititled to a liolne duriug her  llfe, a t  the ljlace she 
occupied a t  her  h u ~ b a l ~ d ' s  dentll. TTe a re  fu r ther  of ol)illion that  (500) 
agreeably to  said will. A h r o l l  Cri>,mail is clearly entitled to p i i r e -  
able possession of lalid and  preinise.; a11d n e  considcr said -laroll bouiid 
to support  his  luotlier nit11 such i ~ e c e ~ ~ n r i t ~  :LC a re  suffirielit to makc her  
comfortable fo r  life. -1s req~ee t .  Xis; P o l l r  Cl i i .~ l la i~ .  n c  think she i j  
the  proper perm11 (as  l o l y  as  she may  .ee l ~ r o l ~ e r )  to attrwd to the infirin- 
ities of her  il~otlier : hut. i~~asi i iucl l  a, he r  fa ther  lia* lcft her  a r e r y  linnd- 
qoine edtate, n e  thilik A i n r o ~ i  iq ~ o t  bound to find licr a support.  Mrs. 
Crissmaii is  to h a r e  thc  garden and n reasonable portioil of g l o u ~ l d  for  
ljotatoes aud such I eg?tnbleq nz qhe inay cl1oo.e to r&c for  lier support." 
T h e  defendant then offered fnr t l ier  to  pro1c tha t  tlie said annrd ~ r a q  
made under  ail oral  subtiliq-ion, umde by  the leqsor of the 11lai11tif-f ailrl 
t h e  defendant to the ab i t ra i~~e i l t  of the  said arbi t rator  of tl:c matter  ~ i o w  
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i n  controversy, and insisted thereupon that the an  ard n as conclusi~ r 
againct the right of the plaintiff to recover in this action. The plaintifl 
driiied tliat the submission embraced the matter of thir controrersy, and 
proposed also to offer evidence upon tlle point. But the court 11-as of 
opinion that i t  \ \as not material what matters ne re  submitted, as the 
award did ]lot hind the title of the lessor of the plaintiff in the premises; 
and accordiiiglg directed the jury to find for the plaintiff. nhich they 
did, and from the judgment the defendant appealed. 

X o r e h e a c l  for p l a i n t i f .  
B o y d e n  for d e f e n d a n t .  

R~FFIS ,  C. J. On  both points decided the opinion of th i i  court is the 
same with that  of his Honor. The  gift to be the wife is exprejsly of a 
life ebtate in the manor plantation and the adjoining tracts, contain- 
ing in the whole 560 acres. Now, although it be true that  a will is not 
to be construed by detached items, but by the entire illstrumeat, and alw 
true that, m-here here are prior and subsequent inconsistent clauses, the 
latter sllall control the former, vet i t  is also a rule of construction that 

no contrndiction i5 to be allowed of, unless the several provisions 
(501) are absolutely irreconcilable, and further, that  the words of the 

will in an express disposition cannot be controlled bg inference 
from other part., unlecs such inference is plain and indubitable. I i e s t e r  
I . .  H e s t e r ,  37 S. C ' . ,  330; R o a c h  z.. H a y n c s ,  8 Yes., 590; B u i * X - ~ r  1 % .  Lecr, 
3 Tes. & Rea.. 117; T1lacket .y  v. H a m p s o ~ l ,  2 Sein. and Stu., 217; TT7aine- 
11 '1  iglrt 7 .  1 i ' a l n ~ z t  r i g h f ,  3 Tes., 558. K o ~ r ,  thr natural import of a gift 
of land in a r i l l  to one person for life, and after~vards of a gift of the 
wnic lalitl to another lwl&l, is that  the latter takes in remainder, and, 
therefore, that the first gift reinaim ill full force. I n  that n-av tliere - 
i.; l~otlling incongruous in the t ~ o  dispoqitioni, hut each operates in its 
natural order. I11 this case there is iiotliillg to induce the supposition 
that this interpretation is  not according to the true intention of the teq- 
t a t o ~ .  I11 the gift of the land to the son the testator does ndt give i t  by a 
descril~tion from its situation. boundaries or other i n d i c i a  of that kind, 
but by the terms "my land and plantatioii that I have before mentioned 
in this  rill." S o ~ v ,  this land lms  all that he had previously spoken of 
and he had only spoken of i t  by giving it to his  wife for her life. So far ,  
therefore, from intending a n  immediate gift to tlle son, 01-erruling that 
to the wife, the testator, by that reference to the preceding gift. slious 
that he meant it still to subsist and that  the second gift was to be subject 
to it. But i t  is agreed that some present interest must h a r e  been intended 
for the son, otherwise tlle testator mould not hare  given to him his farm- 
ing uterlsils and iinplements of husbandry, including all his carts and 
 agonu nu, nor charged him with the duty of attending personally to the 
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succor and conlfort of his nlothcr. I t  is not i~nprobable that some r a p e  
or even confident expectntiol~ was entertailled by the testator tlmt the 
inotl~er and son IT-odd re4de together in his ~ilansion house and culti- 
r a t e  the plantation up011 joint account. But  if so. it  must har-e been 
upon the idea tlmt they vould i~atura l ly  he led to do so by tllcir liiutual 
affection and interest. He, no doubt, supposed that tlie niotlier would 
n ish some one of her sons, and he clearly espected tliat she ~ ~ u u l d  
prefer this one, to reside with her and take care of her property (502)  
and herself; a i d  a150 supposed tliat. as the land \\*as to come 
to the defendant ultimately and as he  had the requisite implemeilts for 
i ts  cultix ation and had no other laud, he nould be particularly incliued 
to realain n i t h  his mother, upon terms that ~vould be satisfactory to 
her and a t  tlie same time much to his onn  interest. But that ~ o u l d  be 
by the agreement of those parties, and 11ot by force of his vill.  Such 
expectations on the part of the testator naturally account for his gifts to 
the wife and son sererallg. But they furnish no inference that  the gift 
to tlle ~ i f e  was to be revoked or modified. Such inference is rested by 
the defendant on the singlta circumstance that some of tlle personal 
things g i ~ ~ e n  to the son could be more beneficially uqed on this plantatioli 
than elsenhere. But the inferelre from that circumstance, so f a r  from 
being necessary alid beyond doubt, is a ~ e r y  remote one, and can, at 
best, be but a possible conjecture. I t  cannot be admittcd to overtliron 
the exl~licit gift of n life estate to the lezsor of the plaiutiff, to whicl~. 
according to the rule already mentioned, it nlust appear to he totally 
opposed, either expressly or by an u1ia-c-oidable implication. 

With r ey~ec t  to the anard ,  the defendant has a right, upon this excep- 
tion. to assume that the title to the prelnises T i m  nithi11 the submis~ioil 10  

the arbitrators. But adlnittiiig it to be 70, n e  hold neTertheless, that  the 
a ~ w r d  neither d i ~ e s t s  the title of the lcqar  of tlle plaintifi, 1101- in nu? 
lnanner bars this action of ejectn~elit. I f  needful to the plaintifi's cabe, 
it may be remarked that tlie nnard  vould he open to obvrrntion 911 

s e ~ e r a l  points. I t  re211v, in t l l ~  first place, \ccll~s n1uc11 more ditiicitlt 
to constrne than the will. on tlie nieaniug of x~liicll it  p ro fcws  to deride. 
F o r  the arbitrator.. certainly mean to adjudge that JIrs. Criswlan ha? 
some estate i n  the premiseq; yet to n h a t  part of the 1)relilivs it qhall 
extend, it is not r e r r  easy to understand from the finding "that .;he is 
entitled to a home tlurirzq l i f e  i,, t l l r  p l i rcr  shc occuljied at her hucbancl', 
death"; nor to tell of n h a t  part  of this land the qrnl is adjudged to be 
tlie oniler by the award '(that he iq elititled to peaceable posqes- 
siou of l and  and  premises.' S e x t ,  it might be questioned whether (203) 
the arbitrators do not say upoil the anard ,  that they mrau to 
decide according to law, as it operates upon the x~i l l  of the testator; 
and therefore, vhether, as they clearly mi-took the law, the ana rd  is 
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not void. according to the rule in  K r u t  r .  Estcib, 3 East., 18, unless, 
indeed, the nhole subject subliiittecl was a dry question of law aiid not 
i n ~ o l r i n g  any cont ro~ersy  of fact, in which last case, it  seems, the deci- 
.ion is coiiclu.ive, whether right or nrong ill point of lau-. 170u;zg 1.. 
IT'alter, 9 T'es., 365. But, admitting that t h e  objections could be 
aliswered, there reiliains one that n e  deem insuperable. I t  is that the 
~ubmissioil was not l ~ y  deed or in nri t iug,  and therefore that  tlie award, 
so f a r  as it affects the title to the land, is  void under the act of -Issein- 
hl;v of 1819. Ker. Stat., ch. 505, sec. 8. The doctrine that  a n  award 
U ~ O I L  the right to land, tliouph it cannot operate as a conveyance, shall 
coilclude the party agaiiist ~vho111 it is niade, by Tvay of estoppel against 
r l iy~uting the other party's title, as laid d o ~ n  in  Jlovis 1..  Rosser, 3 
East., 15, has not beell hitherto acted on ill any case ill this Court. 
Whether it would be adopted, TI-e are not prepared to say. Certainly 
n-e do not ilieail at l~resent to dell7 it, as it has undoubtedly received the 
sanction of other adjudictltiolis in England and of many in the States 
of the Union. The defendant's couii~el referred in the argunient 10 not 
less than a dozen cases in Massachusetts and S e w  Tork,  following the 
leading oiie of -1tor.1.i~ 2 % .  Rosscr, and i t  niay be, vihen the question shall 
come u p  directly, that we shall find the ar rav  of authorities too strong 
to be resisted, eren if they had leqs reason on their side than they h a ~ e .  
But this case does not present the question of the operation of such an 
a m r d  as v a s  uphelcl in the cases cited; for here the subniission was 
oral, and in  erery one of those cases, with but a single exception, it 
x a s  bj- deed or in ~vri t ing,  and thus, v i th in  the statute of frauds. The 
excepted case in that of Jackson c. Gayer., 5 C o ~ a a ,  383, in ~vhicli there 

Tvas a par01 submission as to the boundaries of a piece of land, 
(504) nhich two tenants in coninion, hj- their deeds of partition of a 

larger tract-of which this piece had formed part-declared 
should still remain in common. But, there, to the objection that the sub- 
niission ought to hare  been ill ~vri t ing,  the court replied that  the subinis- 
sion was not as to the title at all, for  that was admitted to be in both 
parties; but that the reference was merely as to the boundaries, accord- 
ing to the description ill the deeds of partition. I t  was upon that ground 
expressly, that the court ~ ~ h e t h e r  right or vroiig is immaterial to the 
poilit here-though tlie case might not fall nithill the statute of frauds; 
but even to that extent the opil~ion of bat  one judge was expressed, and 
that not definitely, for tlie case went off on aiiotlier point, learing that 
undecided. I t  qeems, howe~er ,  from JacT;son I.. Dysl ing,  2 Caiaes, 198, 
to be considered that a parol agreeil~ent as to a particular line being 
the boundary betn-een coterminous tracts, is not within the statute of 
frauds, and consequeiitl-, that a parol snhniission, as to boundary merely, 
is subject to the like l av .  H o w e ~ e r  that may be, the submission here 
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was of the title to thc land;  for so we are obliged to underqtancl the ex- 
pression in  the defendant's esceptio~i, "that tlle suhinissioii embraced 
the matter of this coiitrorersy." T!iat could be nothing less than a dispute 
between the lessor of the plai~itiff and the dcfe~idant, to which of tliem 
the premises, now sued for, helo~iged as liis or her freehold, and an  oral 
subnnission of that  question i i  plaiilly, v e  think, n i th in  the inischief 
intended to be remedied b y  the ciglitli s e c t i o ~ ~  of the qtatute of frauds. 
The  direction in tlle ni l l ,  for a refercuce to arbitration of ally dispute 
arising under it,  call ha l e  I I O  effect, for the subliiis~ion ib still to he 
made by the parties disputiiig, and iiiust ill each care be made in the 
manner required bx lay ,  according to the nature of the point ill dis- 
pute. Fo r  this reason, ~ i t h o u t  adverting to an>- other, we hold that 
the a ~ r a r d  has no operation in  this suit. 

PER CL-RIAJI. ,~ffirmed. 

CHARLES BALDTVIS v. JOSIAH MAULTSBY. 

1. A. signed and sealed a deed conveying certain slaves to  B.. called upon wit- 
nesses to  a t tes t  it, and acknowledged tha t  i t  was his act and deed, the  
deed was  left on the  table and was not again seen unti l  after  A.'s death,  
about a month  after th is  transaction,  x h e n  i t  Tvas found in A.'s t runk  
wi th  h i s  valuable papers. A. had p r e ~ i o u s l y  said he  intended to  give 
th is  property to B.. and just before h i s  death said "he was  satisfied with 
t he  way he  had disposed of t he  negroes, t h e  deed of gift was  in  h i s  
t runk,  and  he  wished i t  delivered to  B. inlmediately after h is  death." 
Held, t h a t  these circunlstances did not  consti tute a delivery of the  deed. 
nor even afford any evidence tending to  s h o ~  a delivery which could be 
submitted to  a jury. 

2 ,  Where there  has  been no delivery in t he  lifetime of t he  grantor,  a delivery 
af ter  h i s  death,  though a t  his request, i s  void. 

XPPEAI. from POLL arnrs ,  Spring Term, 1845 ; P ~ n r s o n ,  J .  
Trorer  for six slares. The defeudant admitted the conversioii. and 

the only question was whether TTarren Baldwin. under whom both 
parties claimed. had duly esecuted a deed of ,gift to the plaintiff. 

To prove the execution of the paper, the plaintiff called one TOOL 
~ v h o  swore, that  on 2 1  Soremher,  13.22. the day tlie paper bears date. 
a t  the house of the said Warren Baldwin, he n-as asked by Baldrrin to 
become one of the subscribing v-itnesses to the paper, ~r l i ich  had hceu 
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previously dran-n by one Too ten  and was lying on the table; he as- 
sented; Baldvin then signed his name, the seal being already made, 
and got up  to make room for the v-itness. The  nitness said to Bald- 
v in .  ((Do you do this as your act and deed?" Baldwin replied. "I 
do." Thereupon the 11-itness signed his nanw as a ~ ~ i t n e s s  a i d  left 
the paper on the table. The other subscribing x~itness then signed his  
name. the paper was left on the table, and the witness did not see it 
again ulltil after Baldwin's death, when it v a s  found in a trunk ~ i t h  

Baldwin's deeds for land and other papers. f ooten swore 
(506) that  Baldwin requested him to write a deed of gift for the 

negroes. saying that  these negroes had come bv his  wife, and he  
had promised her to leare them to her brothers and sisters. The 
plaintiffs Twre his brothers and sisters. The  witness accordingly 
wrote the paper. After Baldn-in had signed it and Toon had become 
21 ~vitness. hc also put his name as a 17-itness, folded i t  up, and \\-rote 
on the back. ( T a r r r n  Bald~vin to Charles Bnldwin and others-Deed 
of Gift," and dropped it on the tablr. H e  and Toon went avay,  leav- 
ing it on the table. H e  next saw the paper in Baldwin's trunk, after 
his death, vhich 17-as on 10 Decc.mber. lfi42. After Bald~i-in sigiied 
liis l m n e  he did not touch the paper in the presence of the witne-s. 
It remained all the time on the table except \&le thc m~itness TI-as 
folding it. Se i ther  of the plaintiffs ~ w s  present. One Mithin swore 
that n short time before the death of Balclx4n. in speaking about his 
property, he said: "I am satisfied with the way I ha7-e disposed of 
the neproes; the deed of gift is in my trunk. and I wish you to delirer 
it to Charles Baldv-in immediatelv after m -  death." One Taylor 
sn70re that Baldwin said to him, talking about his property some short 
time before his death:  "I hare  g i ~ e n  the negroes, which came by my 
r i f e ,  by deed of gift to her brothers a11d sisters, and did it b -  deed of 
gift to keep any fuss from being made after m r  death, and I wish 
;hem to take possession of the negroes at in7 death." The defendant 
offered no evidence, but morecl the court to charge the jury that there 
v a s  110 evidence of a delivery of the paper. 

The court charged that, to constitute a deliverv, the lan- required 
the maker of a deed to part  71-ith the possession, by passing it to the 
donee or some other person, with an intent to make it his deed. I f  the 
maker thus parted ~ ~ i t h  the possession for an  instant. although he  
then took it back, still har ing  made it his deed, it n~ould remain so. 
But  unless he did so part  with the possession of the paper, an essen- 
tial ingredient to constitute a deed was wanting;  and although the 

jury n7ere satisfied that N r .  Baldn-in was under the impres- 
( 5 0 7 )  sion that the paper ~ ~ o u l d  be sufficient to pass the negroes after 

his death, as a deed of gift. yet if. in point of fact, the paper 
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had not been delivered so as to beconle his deed, the title did not pass 
to the plaintiff, and the defendant was entitled to their verdict. The 
plaintiff's counsel mol-ed the court to charge the jury that there was 
eridence from which the jury might infer a delivery. The court de- 
clined so to charge, but, on the contrary, instructed the jury that i t  
was necessary they should be satisfied from the evidence that Baldwin 
had, at  least for an illstant, parted with the possession of the paper 
and put it out of. his control, with the intent that it should thereby 
become his deed; otherwise there would not be such a delivery as the 
law required. 

There mas a verdict for the defendant, and, judgment being ren- 
dered accordingly, the plaintiff appealed. 

Strange for plaintiff. 
J .  H. Bryan for defendant. 

DANIEI., J. The only question in the case was whether Warre11 
Baldwin, the omler of the slaves, ever delivered as his deed the paper- 
writing under which the plaintiff claimed them. I t  is admitted by 
the plaintiff's counsel that the signing and sealing of the paper -~~r i l -  
ing would not makc i t  the deed of Warren Baldmin, but that delir- 
cry was also necessary. He  contends, however, that what took place 
at  the time the ~vitnesses attested the paper, to wit, Baldwin's sign- 
ing, sealing. acknowledgnie~~t and preservation of the paper, made i t  
in law his deed and was tantamount to a delivery. Parlics a. Jleares, 
2 Bos. and P.. 217, arid Grillier c. A-iel, Peak, 146, have been cited. 
In the first case the plaintiff's attorney had possession of the deed 
signed and sealed, aild he asked the witness to attest it in the 
presence of the obligor, which he did. The witiiess also knew (510) 
the handmriti~jg of the obligor. The court left it to the jury, 
upon this evidence, whether the defendant had not sealed and deliv- 
e;ed the deed to the plaintiff's attorney, which in lam would be a good 
delivery to the use of the plaintiff. 111 the second case the court hcld 
that the proof by the witlless of the handwriting of the obligor was 
evidence to go to the jury that he also sealed and delirered it, and, 
there being nothing to the contrary, it was sufficient eridence. We 
think neither of these caqes aids the plaintiff. I n  Jakes r .  i l fethodist 
Church ,  17 Johns., 548, the deed of marriage settlement was duly ex- 
ecuted by the parties and laid on the table, and the wife, as cestwi que 
trust, took it up and kept it in her posse~sion for the trustee until her 
death. Tt was hcld in equity, uudw thr circumstances of the case, to 
he a good and  valid delivery of the deed. The contest was with the 
husb~nd,  N r .  Jakes, by those claiming under the deed of settlement, 
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which had been made agreeably 10 ml ante~iuptial  p r o 1  contract. 
And the husband had in a variety of i~istances ackilowledged the r a -  
Iidity of the decd; slid he had been appointed by his n i f e  executor to 
her d l .  and he had qual i f id  and acted as snch. The court said, 
after all these circumstances. they ~ ~ o u ! d  not now hear him to allege 
that the deed had Iierer been delirered to the trui tee;  so we see that  
cnse turned upon its owl  peculiar circumstances, and that  it is no au- 
thority for the prese~it plaintiff. 1 1 1  (rcit.uotrs 1 . .  5 Barn. k 
Cress., 671, the lessor of the plaintiff claimed the p r o p ~ r t y ,  as being 
the mortgage of J f r .  K m .  TYyiin, deceased. The mortgagor on one 
day signed, sealed and acknowledged the deed, and procured his niece 
to witl~ess it. H e  did not tell her the c.ontents of it. a d  he then took 
i t  army with him. 011 a subsequent day he welit to the house of his 
sister, llliss Elizabeth T y m .  he brought to her a brown paper parcel, 
and said, "Here. Bess. keep this. it  belongs to X r ,  Garnons." H e  
came again and asked for the parct.1. and she gave it to him. H e  re- 
funled it to her, saying, "Here. pnt this by." H e  send 17-ord to Gar- 

nons that he 11-odd take care to make hiin perfectly secure for 
(511) all the moneys due from him. Miss TT'pn received the said 

parcel. which contailled tlie mortgage deed. and retained it un- 
til the death of her brother. ~ r h i c h  happened in  August. and she then 
delivered it to X r .  Garlions. R U I V ~  ( ; a r r o w ,  TI-110 tried the cause, 
told the jury that the questioi~ for the111 to decide was nhetller the de- 
livery to Miss TYynn n-as, under all the circumstances of the case. a 
parting 11-ith the possessioi~ of the deed. and of the power and control 
orer i t ,  for the benefit of 31r. Garnons, and to be delirered to hi111 
cither in Mr. TTynn's l i f~ t i lne  or after his death:  or whether it was de- 
lirered to Xiss  JT'y1111 merely for safekeeping as the depository, and 
subject to his future control and disposition; if for  the latter pur- 
pose, they ~.hould find for the d e f e n d ~ ~ ~ t ;  otherxi~iie for the plaintiff. 
-1 rerdict was rendered for the plaiiitiff. And a rule to shon7 cause 
why a nen- trial should not be granted waq obtained 011 the ground 
that there had ilot beell a sufficicut delivery of the deed. The court 
caid: "Can there be any question, hut that deliver!- to a third per- 
son, for the use of the party in whose favor a deed is made. where 
the gra~i tor  parts with all control orer the deed, makes the deed ef- 
fectual from the instant of such deliwry?" The rule fo r  a new tr ial  
was discharged. TYe see nothing in the abo7-e case to support the 
plaintiff's motiol~. For  a delivery in tht case had in  fact been made 
to a stranger to the transaction, for tlie use of Garnons. I n  the case 
non- before us Warrcn Baldwin did not deliver the paper to the plain- 
'tiff or his agent, or  to a straliper for his use. And the case s h o m  
that  he nerer intended to deliver it .  or  that  i t  hhould in  fact be delir- 
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wed in  his lifetime: for he told a ~vitness that  the paper ~ v a s  then in  
his possession; and he requested that the witness should, after his 
death, take it from amoiig his other papers and deliver it. The de- 
livery of a deed, a transmutwtioll of the possession. is an essential 
ceremony to the complete executioli of it. and if Tarre11 Baldwin had 
then delivered the paper writiug to the witness. with a request that  
it  sliould be delivered to the 1)Iaintiff after the death of the 
grantor, it  would hare  been a good deed fro111 the time of the (312) 
delirery to the witness. But he did not d r l i ~ e r  the nr i t ing  to 
the witness. and the par01 authority g i ~  en to the said xitiless, eren if 
good in  law to delirer a deed, ~ v a s  in law instantly revoked by the 
death of TTarren Baldwin. I t  was argued that ,  altllongh there was 
actually no deliwry or parting with the possessioll of the instrument, 
yet it  was operative as a deed. if the party intended it should be good 
~ ~ i t h o u t  more doing. But that is i~lcollsistent with the r e ry  definition 
of a deed, IT-hich is  a vr i t ing  valed and delirered. The argument 
is that  the deed shall be good witliout delirery if the party so in- 
tended, though the law says that delirery is essential to the constitu- 
tion of that  instr~unent.  Such s n  intention callnot o ~ e r t h r o w  the 
rule of law. But,  i n  truth, there was 110 intmtion that this instru- 
ment should presently operate, for the p1aintifl"s o1n1 eridence was 
that  the grantor did not intend i t  shonld hare  any effect until after  
his death ; and, as he retained the instrument until that went,  no per- 
son could then delirer it. The 1)laintiff's counsel has labored this case 
r e ry  much, and he has cited many anthorities. but they do not satisfy 
us that  the judge 71-110 tried this cause erred in the law he laid don-11. 
X o o r ~  c. Colliils, 13  S. C.. 3P4, s ~ ~ p p o r t s  him. Secondly. the plain- 
tiff's counsel insists that the conrt should hare  left it  to the jury to 
say, from all the eTidence given in. ~ rhe the r  the fact of delirery of 
the deed was proved to thcir satisfactioli. The caPe does not ~1101~7 that  
the plaintiff offered any eridence tendi~lg to prore that fact. The 
Conrt might therefore that there u-as no eridencc on that point. 

PER CURIA~I. No error. 

Ci ted:  ROP 1 % .  Lor ick ,  43 S. C. ,  9 1 ;  l - r ~ r l i n  I . .  O s b o m ~ ,  49 N .  C.,  
159 ;  Phil l ips  v .  Holistorl. 50 S. C' . .  303; Railry 7 % .  B a i l ~ y ,  52 N. C., 
4 5 ;  Lrr i s t er  P .  H i l l i a ~ d ,  37 9. C., 1.5; X r l l e r  e.r parto. 63 N .  C.,  334;  
T a r l t o n  2%. Griyys .  131 S. C.. 211, 223;  TTI~ fhrr ing to~ l  1.. TT'illianzs, 
134 X. C., 281; Cracklock v .  Barnes,  142 K. C.. 96:  Fortrrnr 2%. H u n t ,  
149 N .  C., 360. 361;  Buchancrrz 1 % .  C lark ,  164 N. C.. 63. 
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(513) 
LOUIS 43. TVILSOS v. A. H. COFFIELD ET IL. 

1. In  a n  action by warrant  against  a constable's sureties under t he  act, Re7. 
Stat . .  ch. 81, sec. 3, to recover moneys collected by a constable by vir- 
tue  of h i s  office, proof t ha t  t he  constable had received goods or labor in 
satisfaction of t he  claim he  had to  collect is  sufficient to enti t le t h e  
plaintiff t o  recover. It is  not requisite t ha t  he should have received 
the  actual  money 

2 An action under  t h a t  s ta tu te  can only be barred by t h e  same length of t ime  
t h a t  bars  a n  action on the  bond. 

-\PFEAL from XSRTIS, S1)ring Term. 1845; Dick, J .  
This action commenced by a \Tarrant, and the plaintiff declares 

therein that  the defendnut owed him the money therein claimed. The 
case i s :  One Fielding P. Turner was in 1838 duly appointed a con- 
stable in Xart i l l  County. and, on 9 Janua ry  of that  year executed his 
official bond with the defendants as his snreties. On 22 February, 
1533. the plaintiff put into the hands of Turner, as such constable, tv70 
several judgments for collection. both against John TITilson, one for 
$23.783i and the other for $20.47. During 1838 John  Wilson sold to  
Turner furniture. the value of which, it v a s  agreed, should be cred- 
ited on the said claims. and during the said period performed for him 
~ i ~ o r k  and labor xhich,  together with ninety cents i n  cash. amounted 
in all to a sun1 more than sufficient to discharge the judgment for 
$23.7S.?,i. and accordingly, in the latter part  of 1838 they, the said 
T i l son  and Turner. came to a settlement, and the claim for $23.78 
TTas surrendered up to the said John TTilson, as being discharged, 
l e a ~ i n g  a snlall balance in Turner's hands. vhich  he promised to ap- 
ply as a credit to the other judgment. 111 1842 John Tvilson paid the 
amount of the other judgment to oue Gardiner, who had possession 

of it. but how he came by it TI-as not pro\-ed. The warrant is- 
(514) sued in Uarch.  1844, and the demand for the money was made 

a month or t v o  before Turner left the State in 1839. 
On behalf of the defendants i t  is contended that  the c l a i m  for the 

smaller judgment could not be sustained, because there was no proof 
of any money being rece i~ed for it by Turner during 1838, for  which 
year alone the defendants x-ere his sureties, and the judge so decided. 
I t  1vas further contended that the plaintiff could not recorer the other 
claim, because the act of -1ssembly gires this peculiar remedy only in  
cases 11-here the constable has receired money, and not 71-here he has 
receired labor or property. and. secondly, because more than three 
years elapsed before the beginning of the suit after the right of action 
had accrued. The court charged the jury that  the statute of limita- 
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tions mas no bar a11d that the plaintiff was elititled to recover the 
amount of the judgment for 823.7s. 

X a s ~ .  J. I f  the judge committed ail>- error it n.as one of \vhich 
the defendants Ilar-e no right to conlplaill. TT'e are disposed to think 
the plaiutiff n-a; entitled to a I e d i c t ,  as n ell upon the j u d g  
nient for $20.47 as for the other. It i j  true, the act of Azsem- (jlj) 
hly under vhich these proceedings ha re  taken place g k e s  the 
remedy before a single magistrate w h ~ r e  money has been received. 
Bu: we must consider the Legislature to use the term money as i t  
is kno\iw to the conlnlon law, not, as in all cases. implying the thing 
itself. but something receil-ed in  the place of it. Thus an action for 
nzone>- had a i d  received to the use of the plaintiff will not be against 
the defendant for stock. bill3 of exchange, notes or checks, unless they 
xere  received by him for the plail~tiff as moliry, and so considered a t  
the t ime; the principle being, i n  all cases, that if n thing be r e c e i ~ d  
as money it may he treated and sued for as money. 

I n  thiq ease the claim which Turner, the constable, had against 
T i l s o l ~  was for money due on a judgment. Instead of levying on the 
prol?ert~- of Tl'ilson and sellinq it, as he might hare  done, he receives 
from him. in  the place of the monev, property and labor. At the 
time the property x7as transferred to Turner and the labor performed, 
it Tras considered b~ both parties as so nlurh money, paid by T i l son  
to the constable for the use of the plaintiff. TT'e are of opinion his 
Honor committc~d no error in so charging the jury. But there is  
another ground upon ~ h i c h  we think the plaintiff is entitled to re- 
coTer this amount. I t  is ~ r e l l  settIed that  ~vhen  an agent receives 
goods to sell, while they remain in his hands the action for money had 
imd received will not lie against h i n ~ .  But  in some cases a sale and - 
r e c ~ i p t  of the money will be presumed, as when the property is  read- 
ily conrertible into money and a considerable time has elapsed since 
their reception, and no proof is giren to the contrary, or  hen the 
agent,  hen called on. refuses or declines to give any account of the 
goods. I n  t h e s ~  caws a sale and receipt of the money will be pre- 
sumed. 

Here the judgment TITS put into the hands of Turner in F e b r u a r ~ ,  
1838, and the action is brought in 1S-1-4. TVe think the judge might, in 
analogy to the principles established in  the ahore cases, have in. 
stmcted the jury that ,  from the length of time n hich had elaspsed, 
the law presuu~ecl Turner had rewired mosiey 11po1~ this judg- (516)  
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We colicur with his Honor on the statute of limitations.-The defend- 
ants are charged by ~ i r t n e  of tlie act of Assembly. on their bond as 
kureties for tlie constable. Turner, and the time of limitation is six years, 
vherras not more thmi f i ~  e years and olle month had elapsed. 

PER CURIASI. S o  error. 

Ci ted:  S. 2 % .  1T7u11, 30 S. C., 14; C'ccluness T. T r o y ,  32 S. C., 315; 
Rogers  2,. S l i f t a l l .  ih., 349. 

T H E  PRESIDENT ASD DIRECTORS OF' THE BANK O F  CAPE FEAR 
r. JAMES EDWARDS. 

The Cape Fear  Bank i s  subject to the payment of no public taxes, either State 
or county, except the payment of 25 cents on each share of the stock 
owned by individuals. 

APPEAL from VAKE Sprmg Term, IS45 ; Dick, J .  
,issrcmpszt for money had and received, in ~i-llich the case appeared to 

be thus : 
The defendant is the sheriff of V a k e ,  and as such demanded from 

the plaintiffs the sum of $100. as the amount of taxes, both State and 
county, assessed upon the house in the city of Raleigh. used and occupied 
by the plaintiffs as their bil~llriiig house, and upo11 the lot on which it 
stands. It  as agreed the said house m d  lot were necessarv to enable 
the corporation to carry on its business, and that the sum claimed was 
11ot more than vould he due if the property lvas liable to pay the taxes 
claimed. The plaintiffs denied that they v-ere by law hound to pay 
them. and the defendant, concei~ing it his  duty to collect the sum men- 

tioned, threatened to lery the same by sale if it  was not paid. 
(517) The plaintiffs paid the amount claimed under protestation. The 

action is brought to recover it back. A case agreed was submitted 
to the court, and if. in its opinion. the plaintiffs could not recover a 
nonsuit was to he entered. if otherwise. then judgment for the amount 
against the defendant. The court being of opinion that the plaintiffs 
n7er.e bound to pay the tas ,  a nonsuit Tvas entered. axid the plaintiffs 
appealed. 

ST'm. H.  Hayzcoocl for  plaintif fs.  
G. It'. H a y w o o d  nncl J I i l l ~ r  for  clefendant. 

S a s ~ .  J. The Bank of Cape Fear  was incorporated hv the Legisla- 
ture, a t  their session 1833-'3-1. 2 Re\-. Stat . ,  50. By section 11 of the 
act it  is  prorided "that a tax of tii*ent!--five cents on each share of stock 
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owned by individuals in said bauk shall be annually paid into the treas- 
ury of the State by the president or cashier of the said bank on or before 
the first day of October, in each year-and the said bank slzall not be 
liable to  any  further tax." I t  is difficult to conceive language more 
expressi~e of the meaning intended. The Legislature, about to incor- 
porate a company with banking privileges, to induce individuals to 
invest their private funds in its stock, engage, in so many words, that 
the bank shall not be liable to pay any tax but one of twenty-five cents 
on each share, and it is now contended, that, in violation of this express 
declaration, the property of the bank, that is of the individual stock- 
holders, shall, in  adcfition to the twenty-fire cents, payable on each share 
of stock owned by them, be subjected to the operation of the general 
revenue law, and to the payment of the taxes imposed for county pur- 
poses. This cannot be. I t  would he in direct viola t io~~ of the plighted 
faith of the State. This act exempts the property of the bank from the 
payment of all public dues, in the character of taxes of every kind and 
description, as Tiell county as State. except that specified. To place the 
question beyond all doubt, section 19 contains a clause repealing "erery 
other act or parts of acts" coming within the meaning and purview of 
that act. The power of the Legislature to pass the act is not 
questioned, and they hare expressed their will in language too (518) 
plain to admit of a doubt. The plaintiffs paid the money under 
compulsion, with a protest as to the defendant's right. There can be no 
doubt of their perfect right to recover it back. Brown on Actions, 364, 
and the authorities there cited. The judgment of nonsuit is set aside, 
and judgment must be entered for the plaintiffs. 

PER CURIAX. Rerersed. 

Cited: Bunk  v. Denting, 29 N. C., 55; Attorney General v. Rank,  
57 N .  C., 295; Huggins v. Hinson, 61 N. C., 130; 8. 1%. Cantwell, 142 
N.  C., 616. 

ANN SMITH v. RAYMOND CASTRIX. 

1. Marriage settlements must be proved within six months after their exe- 
cution, before a judge either of the Superior or Supreme Court or 
before a court of record, or otherwise they will be void as to credit- 
ors. Probate before the clerk of the county court. as in the case of 
deeds in trust, will not be sufficient. 

2. An unauthorized registration is not even notice. 

XFPEAL from CRAVEX Spring Term, 1845; S ~ t t l e ,  J .  
Detincie to recol-er a number of negroes, under the following circum- 

stances. John F. Smith died in the year . . . . learing three daughters, 

365 
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his only children. and en t i t l~d ,  as his nest of kin, to his persolla1 estate. 
A petition was filed in the county court of Craven. the proper tribunal. 
to hare  partition of the s l a ~  es. The daughters, of n-hom Laura 11. lvas 
one, were the plaintiffs, and stated in their petition that they vere  

tenants in common of tile slaves. During the pendency of the 
(519) petition a marriage settlement r a s  made betv~een Laura 31. and 

James Shackleford, whereby the whole of her estate. both real and 
personal, was conveyed to the plaintiff irl trust for  the sole and separate 
use of the said Laura 31. This deed 31-as esecuted by James Shackle- 
ford, Lalira 11. Smith alld the plaintiff. on 6 January ,  1841, and on 
16 February ensuing, was prored before James G. Stanlg, clerk of the 
county court of C'raren, and registered 1 31arch. I t  was again proved 
23 March, 1842, before a judge of the Superior Courts. and under his 
fiat registered the following day. After the execution of this deed 
Laura M. Smith and James Shackleford w r c  duly married. and upon 
a division of the negroes under the decree of the court. those now in 
c:ontroversy x-ere allotted to Xrs .  Shackleford, and were taken possession 
of by the plaintiff as her trustee. James Shackleford having become 
largely indebted to different persons, judgments TI-ere obtained against 
him and the executions leried on the negroes claimed in tllis case. ,It 
the sale made b -  the sheriff the defendant purchased them and took them 
into his possession. H i s  Honor, bcing of opinion that  the plaintiff was 
not entitled to recowr upon the conveyance from Laura  M. Smith, judg- 
ment v a s  rendered for the clefendant. from ~vhich  the plaintiff appealed. 

SASH, J. The parties h a ~ e ,  unfortunately for tlleir interests, con- 
sidered the marriage wttlenlent as a mere deed of trust ,  and accordingly 
had it proved bcfore the clerk of Craren County Court, under the pro- 
visions of sec. 25, ch. 37, Rev. Stat. Tllat section gives the clerks of the 
sereral count!- courts full pon7er and authority to take the prohate or 
acknon-lcdgment of all deeds of trusts and mortgages a t  an!- time. This 
became necessarj- in consequence of the preceding section having limited 
the legal operation of such deed=. as to creditors. to their registration, 

and ~vhen  registered they hare,  a ~ l d  can hare ,  no relation back. 
( 5 2 0 )  Great injustice, it  lvas evident, must be done to persons endear- 

oring to secure their debts in this TvaZ, if t h e -  were compelled 
to go before a jndge or u-ait the regular terms of the several courts. 
before tllev could hare  deeds registered. To make the l a v  consistent, 
section 25 m s  incorporated into the act. Tllp deeds of trusts therein 
mentioned are such onlj- as are intended as securities for debts in the 
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nature of mortgages, with power to sell. The dced we are considering, 
though a deed of trust, is not one for the securing of a debt, and is not 
embraced in that section, as is erident from the act itself. I11 section 29. 
prorision is made for the probate and registration of marriage settle- 
ments. By it, all marriage settleinmts and other marriage contracts, 
whereby any money or other estate is secured to the wife or husband, 
are directed to be proven in the same manner as other deeds, within six 
months after the making thereof and registered within one month there- 
after, and it declares all such contracts and settlenmlts iiot so proved 
and registered void as against creditors. I t  is manifest, the Legislatnre 
intended in section 25 to create a special tribunal for taking the probate 
of the deeds therein mentioned, and as to marriage contracts and settle- 
ments, they are left, as to their  mod^ of probate, to the general lams 
up011 the subject of probate of deeds. That is, they must be prored, 
either before a judge of the Superior or Supreme Court, or in a court of 
record. Saunders c. Ferrell, 23 S. C., 101, is full authority in this case. 
The probate before J l r .  Stanlp, clerk of Crarcn County Court, w a s  of 
no effect in law, and his fiat did not authorize the registration. S o t  
imtil December, 1842, was the deed properly prored a i d  registered, 
and this was near tn-o years after its execution. I t  may be that the 
registration of the dced under the probate before the clerk was calcu- 
lated to give as full notice as if it had beeii under a probate before a 
judge of the Superior or Supreme Court, at his chambers, but the 
Legislature has thought otherwise. They have pointed out the mall- 
ner in which public notice shall be gireii. We hare no po~rer or au- 
thority to depart from that ~iiode. To do so would be to legis- 
late and not adjudicate. We hare no discretion in the 111atter. (321) 
A11 unauthorized registration is not men notice. Latolrch~ 1 , .  Du- 
llaaey, Sch. and Le Frog, 137. Frost 7.. Buclmam, 1 Johns. Ch. 288, 
and notice as to creditors in this court would be of no effect. Durirl- 
son 1 . .  Cozonn, 16 X. C., 470. The marriage scttlenlent is roid as to 
the creditors of James Shacklrfo~d. and the slares therein coilreyed 
to the plaiiitiff are liable to his debts. 

PER CURIAII. Affirmed. 

Cited: Justice 2'. Scott ,  39 S.  C., 1 1 2 ;  D P C O I L ~ C ~  I * .  IIUIT,  4.3 S. C., 
186; Long r.. C ~ ( ' L L ' S .  113 X. C., 2 5 7 :  R C I ~ T C ~ ~  r. Barwt t ,  120 S. C., 1:?0. 
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DET ox D E ~ I I S E  OF IRWIN & ELAIES v. JAMES COX. 

1. A purchaser of land a t  a sheriff's sale is not  bound to  produce the  original  
deeds under ~ ~ h i c h  the  person whose land was  sold claimed title. Not 
being entitled to t he  custody of t he  originals, he  i s  a t  libert2- to read 
copies in evidence. 

2. Six months notice io quit must  be given to a tenant  from year t o  year be- 
fore a n  action of ejectment can be commenced against  him. 

APPEAI, from XE( KI.ESBZKG, S p ~ ~ i a l  Term in Xay ,  1845; Pear-  
son.  J .  

This action is blought to recover possession of the tract of land de- 
scribed in the declaration. The facts as disclosed in the case are as  
fo l lom:  T i l l i a n ~  D a r i d o n  was the ovaer  of the land, and in 1530 
conve-ed it to TTT. Morrison to secure certain creditors and to make 
title to such personr as Da~%son might effect a sale with, for  the pur- 

pose of discharging the debt set forth in the deed. I n  1834 Da- 
(522)   idso sou conveyed the land to Curtis, H ~ d e  and Tallmage, in 

trust to conreg the land to a gold mining company, thereafter 
to be inmrporated. The company was a f t e r ~ ~ a r d s  incorporated. by the 
name of the Franklin Gold l l i n ing  Company. Against this corpora- 
tion a judgnlent Tvas obtained. and the execution mas leried on the land 
in  dispute, and a t  the sale I r ~ ~ i n  & Elmes became the purchasers and 
procured a sheriff's deed to themselves. I n  order to show that Curtis, 
H y l e  a d  Tallmage had performed their d u t r  by conreying the land 
to the company the plaintiffs offered in evidence a copy of the deed 
made to the company. properly certified by the register. The reading 
of  his paper r a s  objected to by  the defendant and the objection sus- 
tained b -  the court. The defendant went into possession of the land 
m d e r  Daridson, as his tenant, paying rent, and was continued in  the 
possession successirely by 3lorrison m d  by the Franklin Gold Xining 
Cornpang. The c a v  states that no eridence was girerl of any notice to 
him before the action Tvas brought. The defendant insisted that he 
~ v a s  a tenant from year to year, and entitled to six months' notice to 
quit. H i s  Honor. vi thout deciding the exact character of the defend- 
ant's tenancy. ruled that he ~ m s  ei~titlcd to notice to quit, and the jury 
retwned a v r d i c t  for the defendant. 

Sasa. J. TT'. think his Honor erred in rejecting the evidence of- 
fered by the plail~tiffc of the conr-eyance of the land by Curtis, Hade 
and Tallliiag~. to the gold mining company. The plaintiffs claimed as 
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purchasers a t  a sheriff's sale a i d ,  as such, were entitled to the custody 
of the original deeds. I t  is a general rule that  a copy of a paper-writ- 
ing cannot be given in  evideilce without accounting for the absence of 
the original, upon the general principle that  the best evidence of the 
nature of the case admits of and which is within the power of the 
party, shall always be produced. With respect to deeds convey- 
ing realty, as to the iiltroductiol~ of copies, the question always (523) 
is, who is  entitled to the custody of the originals. I f  the plain- 
tiff is, he must 1)roduce them or satisfactorily account for not so doing 
before he can be let into secondarv evidence. I f  he is not entitled to  
the custody he may read a copyowithout giving any account of the 
original. I n  HucX~1ir~rst's case, 1 Rep., I, many instances are giren 
where the title papers do not pass with the land. One of them is, 
when land is sold with general warranty, which bound the feoffor to  
render to the feoffee in valuc upon his eviction, the feoffee is not en- 
titled to the custody of the deeds, because they are necessary to the 
feoffor i n  defending the title. and he must have the custody of them, 
and the feoffee may read copies. A purchaser a t  a sheriff's sale is  only 
privy in estate with him whose land is sold, and is not supposed to 
have the custody of the t ide deeds; he is, therefore, when called on 
to support the title of the defendant in the execution, a t  liberty to 
read copies instead of giving any account of the originals. This was 
expressly decided in this Court ill Nicholson 1) .  Hill iurd,  6 N .  C., 270. 
The court erred, therefore, iii rejecting as eridence the copy of the deed 
from Curtis, Hyde and Tallmage. We concur with his  Honor, tha t  
the defendant was entitled to notice to quit before he could be made a 
trespasser; and uiitil he stood in that rehtioll to the l~laintiff, an ac- 
tion of ejectment could not he maintained against him. I f  the case 
had stated that  no notice i n  fact had been given to the defendant we 
should not disturb the rerdict, because in that  case the plaintiff could 
not recover. But it onlg states that  there was n o  rvidencc of a n y  no- 
t ice.  Xow it mag be, we cannot say i t  is not so, that when the plain- 
iiff's evidence as to the conregance of the legal title to the company by 
Curtis, Hyde and Tallmage, was rejected, he considered his casc a t  an  
end (as i t  was on the account on the demise of Irwin & Elmes), and 
that  it was not necessary for him to go any furthcr with it,  and de- 
clined producinp eridence of notice. Wc find this principle recog- 
nized by the Court in J o n m  2%. 17011129, 19 ?T. C., 3 5 5 .  The 
Court says, that  although the plaintiff obtained a verdict (524) 
against the defendant, notwithstanding tllc error committed by 
:he judge on the first point made in the casc, yet as the opinion deliv- 
ered majr have prerentcd thc dcfclldant relying upon other evidence, 
me think i t  proper thc ease should be retried. We cannot say the error 
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of the judge in rejecting the copy of the deed from Curtis, Hyde and 
Tallmage did not affect the rights of the parties on the question, 011 

which the cause was decided-the want of notice. 
PER CURIAM. New trial. 

( 5 2 5 )  
DEN OX DEX. OF WILLIAM DAVIS v. ASA EVANS. 

1. A delay of a mortgagee to enforce the payment of his debt is not fraud- 
ulent, so as to make his mortgage void, but the creditor may have his 
remedy in equity or promptly a t  law by a sale of the equity of re- 
demption. 

2. Whatever relation to the time of the sale a conveyance from the sheriff 
may have for some purposes, i t  cannot be used to prove title in an 
action brought after the  deed was made. 

3. A purchaser a t  a sheriff's sale of an equity of redemption may recover in 
an action of ejectment against the mortgagor who was in possession. 

4. The mortgagee who i s  subsequently permitted to come in and defend the 
action can make no defense which the original defendant could not 
make, and is, therefore, like him, estopped from denying the plaintiff's 
right to recover. 

5. The act of 1812. Rev. Stat., ch. 45, sec. 5 .  makes the equity of redemption, 
when sold under execution, a legal interest. to the extent, a t  least, of 
enforcing i t  by a recovery from the mortgagor himself. 

6. The act of 1812, Rev. Stat., ch. 45, sec. 5, includes not only express mort- 
gages. but also those that  were intended to be securities in the nature 
of mortgages. and so held to be by construction of a court of equity. 

~ P P F A T .  from C r - ~ B E R L A S D ,  Spring Term, 1545; P e a ~ s o n ,  J .  
E. JECTAIE~T for 1100 acrci of land in R o n ~ ~ r ; ,  conmcuced 13  Sell- 

tember, l'i36, against John Canlphell, then the tenant i n  possession. 
The deniise is laid 1 Narch.  1h36. Campbell appeared, entered into 
the conirnon rule and pleaded not guilty. I n  Xarch,  ISBS, his dnugli- 
ter, X a r y  Llnn Campbell ( ~ ~ l i o  has since married Evans),  procured 
lierself to be made defendant inqtead of John Campbell. 

On the trial the plaintiff showxi. as his title, a judgn~ent obtained 
by one Johnson and olie Davis in September, 1833, against John 
Campbell for $TqO.26, and a f i c ~ i  f a c i a s  thereon and a sale of the 
premises to the lewor of the plaintiff by the sheriff in January ,  1834, 

and a return 011 the execution of the sale of the legal and 
(526) equitable interest of John Campbell in the land. The plaintiff 

then showed two sheriff's deeds to the lessor of the plaintiff :  
T h e  one. dated 26 May. 1634, ~ ~ h i c h  recites that  under the execution 
the sheriff seized and took into his hands "a certain tract of land, that  
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is to say, the equitable interest of the said John Campbell in the same," 
etc., and then conveys the lalid in dispute: the other, dated 26 March, 
1837, is in all respects like the former except that it does not refer to 
any equitable interest of Campbell in the premises, but purports 
merely to be a conveyance of the legal estate. 

counsel for the defendant then stated the defense to be that, before 
the judgment was rendered under which the lessor of the plaintiff pur- 
chased, the premises had been bona fide sold under another judgment 
and f i e r i  facias and purchased by and conveyed to the State Bank of 
North Carolina, who held the same subject to an agreement for the re- 
demption of the premises by the said John Campbell upon the payment 
of the sum of $144 and interest thereon and certain costs; that under 
said agreement, the said Campbell was permitted by the bank to re- 
main in possession; that he had no other interest in the premises; that 
a part of the said sum of $144, namely, the sum of $88, remained due 
to the bank at the time of the sale to the lessor of the plaintiff, and still 
remained due and owing from the said John Campbell to the bank or  
its assignees. Counsel for the plaintiff insisted that he bad shown con- 
clusirely a title against John Campbell and that i t  was not competent 
for him or the present defendant to deny i t ;  and therefore he objected 
to any evidence in support of the defense, as stated. But the court 
orerr~ded the objection and allowed tlie defendant to go into the eri- 
dencc. 

Upon the evidence the case was thus: I n  1821 tlie State Bank got a 
judgment against John Campbell. and the premises were sold upon an 
execution thereon and purchased by the bank and a sheriff's deed exe- 
cuted. The bank and Campbell then agreed that Campbell might re- 
deem by paying the deht and costs, a i ~ d  that in the i~leai~tinie he 
might retain the posscssio~~ and use of thc la i~d.  C'aniphell sold (637) 
several parcels of the land between 1821 and l h 3 3  and the bank 
coilrcyed to tllc purchasers. I n  1833 the debt had been reduced by 
Campbell to $88-which was stated 011 the books of the bank to be "se- 
cured by mortgage of land"; and at  that time one Tuton, at the request 
of Campbell, his wife and his said daughter, paid that sum to the bank 
up011 an agreement that, when it shonld be repaid, the premises should 
be conveyed to the daughter, as theg stated that Johnson & Davis had 
their judgment against John Campbell, and therefore it would not do 
to have the conveyailce made to him, John Campbell, as the land mould 
be sold immediatelv for his debt. At that time Mary , h l  Campbell 
was about sixteen years of age, lived with her father and had no prop- 
crty at  all. In  1836 Mary Ann Campbell repaid to Tuton his deht and 
interest. and in 1837 a deed was made to her in fee. John Cam~bel l  
continued to liae on the premises and his daughter with him, until her 
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marriage in 1811, when the father left the possession to her and her 
husband. 

The presiding judge thereupon instructed the jury that  there was 
n o t h i u - t o  be left to them. but that  the cruestions in the case were all - 
~nat ters  of law which it mas his duty to decide; and that, although i t  
was a general rule that  a debtor whose land has been sold cannot, in an  
action of ejectment by the purchaser, dispute his title or  show the title 
to be in a third person, yet ill this case the debtor, John Campbell, had 
but an  equitable right of redemption, which might lawfully be sold, 
and \I-hich n-a% purchased by the lessor of the plaintiff; but that wo~ild 
not enable the plaintiff to maintain this action, which must be founded 
on a legal and not an  equitable title. And his Honor proceeded to 
state to the jury. in an argument of considerable length. his reasons 
for thus laying d o ~ n  the law to them, and allowing the defendant to 
shon. that ~ o h l l  C'aiupbell had not the legal title at the time of the pur- 
chase by the lessor of the  lai in tiff: which reasons i t  is not material to 

state in order to a proper understanding of the points decided. 
1528) I n  submission to the opinion of the court the plaintiff snf- 

fered a nonsuit, and appealed to the Supreme Court. 

RUFFIS. C. J. Counsel for  the plaintiff mored for a great number 
of instructions in succession, but all presenting different riews of the 
position that  it was frauclulent against Campbell's creditors in the bank 
and Tuton to indulge Campbell so long for  the debt. so as to keep the 
mortgage on foot, to the hindrance of creditors, all of which me think 
his Honor properly refused, because the bonn f i d e s  of the debt to the 
bank was not contested and the delay of the mortgagee to enforce pag- 
nlent is not fraudulent so as to make his mortgage yoid, but the credi- 
tor may hare  his remedy in equity or promptly at law by a sale of the 
eqility of redemption. Couilsel a lw mored the court to instruct the 
jury that if the money paid to Tuton by X a r y  -11111 Campbell was fur-  
nished by her fnthcr then the tranractioli was fraudulent, and she held 
the legal title in trust for him and the plaintiff might recorer. But  the 
court refused to so instruct the jury. and Very properly refused, inas- 
much as that  tranqaction occurred serrral years after this suit was 
brought. 

But upon the principal point in the case. that  respecting the right 
of the defendant to sho~i- that  John Campbell m7as but a mortgagor in  
ansn-er to this a c t i o ~ ~ ,  this Court holds a different opinion from that  of 
his Honor. TTe understand his Honor as not admitting the present de- 
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fendant to a n r  defense the original defendant could not make, accord- 
ing  to Gorham T .  Brenon, 13 K. C., 17.2, and Ualfour c. Uacis, 20 
K. C.. 443. But  Ire ruled that Campbell hinlself might insist on that 
matter, and therefore the defendant lniglit. Sow,  we think tlie point 
mas not open to Campbell, and for that  reason that  the eridence mas 
improperly receired. 

I t  is proper to make the preliminary adlnissiol~ that the second 
sheriff's deed to the lessor of tlle plaintiff can have no operation in  
this action. For.  although it has been held that the prorisions of the 
act of 1812, rc,pecting the form of a sheriff's deed for all equity 
of rede~llption, are but director?, a l ~ d  a l t l~oug l~  we have no (533) 
doubt that a sheriff may make a serond deed if the first be not 
effectual to pass all lie sold, this deed was not evidence in this suit, as 
i t  was made a year a f ~ e r  t l ~ e  suit was brought. TThatever relation to 
the time of tlie sale :I c o ~ ~  egnnce from the sheriff ma7 hare  for  some 
purposes, i t  cannot he carried to the unreasonable extreme of proving 
the title in all action that was brought before the deed was made. 

The question, tlicn, is whether the purchaser a t  sheriff's sale of an  
equit j  of redeniption may not recoyer in  an action of ejectmeut 
against the debtor llirnself l TTe think lie ma>-. I t  seems to us to 
stand on the same reason with the other cases in n-liicl~ is held that the 
debtor in execution camot  set up a want of title, legal or equitable, in 
himself. That  has long been settled as the law in numerous cases. 
Thompson 2'. H o d g e s ,  7 S. C., 546; G o r h a t n  c. Brenon, 13 S. C., lii; 
D u n c a n  e. Dzitzcalz. 25  S. C'., 317. The gi-ounds on d i c h  the doctrine 
rests are that, as he has had the benefit of the sale in the payment of 
hi$ debts, he ought not to sny that he had nothing in  the premises, a i d  
tha t  be cannot with truth say so. as he had, at least, the possession and 
enjoyment of the land. and those he ought to gire up, and to recorer 
them is the object of the ejectment. Sow,  it would seem that precisely 
the same principlc applies equally to a case in which tlle debtor has, in 
fact. no title-r~othin~ but the possession-and to one in which he has 
nothing more at law, but has alqo an  equitable interest. TITliy sho~lld 
his real ownership of the land in equity defeat a recorery from him a t  
law, when without such equitable ov-nership the recovcrv could not be 
resisted? There might be some reason in thc defcnse, prrhnps, if the 
debtor's equitable interest Tvas not subject to be sold under execution. 
But vhen thr  act of 1812 authorized the qalf of an equity of redemp- 
tion under a f i r r ;  fnc ins ,  it  added tenfold to the reason for holding that 
the mortgagor and debtor should innnediately surrender the possession 
to  the purcha~er ,  and that  the courtq of law sllould upliold the 
sale, made under their process, in ail action against the debtor ( X J )  
himself. Why sllould the mortgagor be alloved to resist the 
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recorcrp of the purchaser and retain the possession? Although, while 
he was a mortgagor lie was not bound to pap relit or account for the 
profits to the mqrtgagee ( ~ h o  is only entitlcd to his interest), yet un- 
doubtcdly. as betwcen the purchaser and the debtor in execution. the 
latter is hound to liag the profits to the former from the time of the 
sale. T l~cn .  wlip allon him to continue a possession. which must be 
wrongful, mi l  cannot be otherwise! If  it  be said that the plaintiff 
cannot recowr because upon his o\ni deed he nppcars to h a ~ e  only a n  
equitable title. the answer is that it  i i  idle to make a distiiiction ~ i h i c h  
may be so rmdilp rendered nugatory by the purchaser taking a deed 
containilig no admission of the mortgage. I f  there really be a mort- 
gage nothing more in fact 1)absc.s t l l a ~ ~  the equity of redemption, what- 
w e r  may be the form of the deed. and. therefore, the form ought not 
to c.hangr the rcspecti~e rights of the parties. K e  consider that  the 
act of 1812 makcs the equity of redemptioii. ~ r h e n  sold under execu- 
tioil a legal interest to the extent at least of rnforcing it bp the recov- 
rry of possessioll from the mortgagor himself. I t  may be admittcd 
that, if the mortgagor n w e  to assign his equity of redemption, the as- 
signee could not recoxer from the assignor in  ejecrnlent because a t  law 
the equity of redemption is not kliov-n as an  interest which max be the 
subject of a coareyance. but the assigiment operates only in equity. 
But suppose a statute to be passed expressly recognizing that interert aq 
the subject of conrepance bp the mortgagor and authorizing him to 
sell and convey it by deed of bargain and sale. could there bc ally 
doubt that, as against him, the assignee would hare  t h ~  right, and that 
it n~ould be upheld in a court of law? Now, that  is the substarice and 
effect of the act of 151.2. in its operation upon a sale of an equity of re- 
demption by the sheriff. and therefore me p e r c e i r ~  no real difference 
between the application to this and all other cases, alike, of the rule 

which concludes the debtor in execution from disputing the pur- 
(534) chaser's title. and his right to recorer the possession from him. 

I t  is true the purchaser is obliged to resort to a court of equity 
to obtain redemption from the mortgagee, as, against the mortgagee, 
he is but the assignee of the mortgagor. But  if he be obliged also to go 
into equity for redress against the mortgagor and to gain the posses- 
sion from him. the act of 1812, instead of facilitating the redress of 
the crrditors of mortgagors. d l  embarrass them. for it were better 
not to allow the sale at lamy at all, and require the creditor to apply to 
equi t -  in the first instance. But it is  no concern of the mortgagor how 
the plirchaser and the mortgagee arrange their business. H i s  interest 
has bren terminated by the sale of it  under execution. and he is bound 
in honesty to yield the possession to the purchaser. I n  S e w  York it is 
a settled rule, that the mortgagor cannot set up the mortgage againqt 
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a purcllnser under esecution against h im;  and JacXson 2 % .  Davis .  18 
Johns., 7 .  reremblrls the presellt exactly as the mortgagee was there 
also admitted to dcfcrld the action u-hich Jvas originally brongllt against 
the mortgagor. the11 in possession. 

R e  ha1 e a w m m l  all a l o q  that John Campbell had an equity of re- 
demption. subject to bc rold. because it T:IS so considered in the Supe- 
rior Court, and because we think that such v a s  the truth of the case. 
I f  h~ l12d not that equity. but Tras a trespasser, the defense on this 
point fails a l tog~ther .  But. aq v e  held in rl 'hotpe 1 % .  li'icXs, 21 N. C., 
613, the act of IS12 includes not only esprcss mortgages, but also 
those that  were intended to be securities in the nature of mortgages. 
and are so held to be by colistruction of a court of equity. The judg- 
ment against the plaintiff  as. therefore, erroneous. 

PER CURIAXI. New trial. 

(335) 
LUCRETIA WILLIAhIS v. BRATVLEY OATES, ADXITISTR~TOR 

OF JOHN R.  TVILLIAXS. 

Where there  a r e  husband and wife domiciled in this State,  and the  husband 
obtains a divorce from the  bonds of matrimony on a petition agains t  
h is  wife, if t he  wife af terwards  goes into another State,  the  first 
husband being living, for t he  purpose of evading the  laws of th is  State,  
and  there  marr ies  another person, such marriage i s  null and void t o  
all purposes. 

APPEAI. from NEC KLESBTRG, Spriuq Term. 1845 ; B a i l ~ y ,  J .  
The plaintiff, Lucretia, intermarried wit11 one John N. Allen in this 

State. both being domiciled here. Her  husband afterwards instituted 
a suit against her for a di~-orce for cnuse of adultery, on hcr part ,  i n  
xvhich there was a decree divorcing him a riirculo matrimonii .  After- 
wards the said Lucretia a11d John R. TTilliamq, both beinq citizens of 
Ror th  Carolina and domiciled here. n i t h  the purpose of eradiilg the 
laws of this State. ~ l i i c l l  prohibited her from marrying again, went 
into South Carolina nlid there intermtlrried. according to the laws of 
that State, and imrnediatelv rcturned to this Stat?. arid continued to 
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live here for several years as man and wife, until the said John R. 
TTilliarns died intestate. 

The plaintiff then filed her petition in the county court for her 
year's allo~vance under the statute, as ~ i - ido~v of the said illtestate; and 
the administrator appeared and insisted that the marriage was void 
and that the ~e t i t i one r  n a s  therefore not entitled. Of that  opinion was 
the county court, and dismissed the petition. The petitioner appealed 
to the Superior Court, and upon the facts above stated the order of 
the county court was there r~x-ersed a i d  the petitioner declared to he 
elititled; and from that the administrator appealed to this Court. 

(536) J .  IT. B,.yan, with 11 horn W P I Y  A l l e . ~ a ~ ~ d e r  c f  V~iJome,  for plainti#'. 

RCFFIX. C. J. At comnloil law a valid marriage was irldissoluble 
except by legislative actio~r ; and a second marriage, or rather pre- 
tended marriage, x a s  and is, absolutely roid. (;athinqs 1'. I~'zllzams, 
nizte, 457. A statute in 1811 admits of judicial sentences of divorce 
f rom the b o d s  of matrimony in certain c a w ;  and provides that, after 
suc!~ a sentence, all the duties and rights of the parties, in right of the 
marriage, shall cease, arid the complainant or  innocent person shall be 
a t  liberty to marry again as if he or she had never been married. I t  
became a doubt upon this act wl~ether the prohibitioil to marry, which 
arose out of the first marriage, continued as to the offeiiding party or 

not ;  for. although capacity to contract a secolld marriage is ex- 
(237) pressly given to the injured party aloue and t h ~ n c e  a highly 

probable legislative intention may be inferred, that the guilty 
party should not have such c a p a c i t ~ ,  yet w21r11 the consequence of such 
n ronstruction would be to inrol\-e that  person in  the guilt and pains 
of fcloq-. a court 11-ould liaturally hesitate, and perhaps feel bound to 
hold that the capacity to marry again legally resulted to both parties 
from the dissolution of the previous marriage, without some express 
negative words. I t  scems that the same doubts hare  been entertained. 
and caused much parliamentary discussion in England, where the of- 
fending party married after divorce b ~ -  statutc;  ~vhicll is usually drawn 
-o as to declare the marriage dissolved and made roid to all intents and 
purposes: hut superadding authority to the irljured party alone to 
lliarry again and ~linkilig the issue of such marriage legitiinate. Rut it 
is said to be the better opinion that  such second marriage of each party 
is ralid. and that opinion is sanctioned by nsage. I t  is. however, coil- 
cluded hy a11 that, if the statute contain prohibitory words on the 
offending party, that  party cannot marry,  and the incapacity arising 
out of the first marriage conti~lues. notwitlistanding the divorce. Shel- 
ford on Marriage & Dirorce, 476. T o  clear all doubts upon the point 
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in this State, and to express distinctly, what was, probably, the inten- 
tion from the beginning, the act of 1827 enacts, that no defendant or 
party ofiending, who shall be divorced from the bonds of matrimony, 
shall ever be permitted to marry again; and if he of she shall offend 
against the act he or she shall be subject to the pains arid penalties 
which are inflicted by law upon persons guilty of bigamy. I t  is clear, 
therefore, upon this latter act, that, notwithstanding the general terms 
in which a divorce a cinculo js expressed, as dissolving and annulling 
the marriage, its existence is continued, so far, at  least, as it forms an 
impediment to the offendirig party's forming a second marriage, dur- 
ing the life of the divorced husband or wife. For, by a second mar- 
riage the offending party becomes, according to the words of 
the act, guilty of bigamy, in which the party is charged with (538) 
marrying a second tinic, "his or her fonner wife or husband be- 
ing alive." I t  is sufficient to invalidate a second marriage to show a 
prior one and the parties still living, and it is for the parties to such 
second marriage to show a capacity to contract, newly acquired. That 
the party attempts by showing the divorce; but that confers the ca- 
pacity on one of the parties only and expressly withholds it from the 
other. I t  is, then, unquestionable that if this second marriage, in this 
case. had bern celebrated in this State it would have subjected the 
plaintiff to the pains of bigamy, and would hare been void. The case 
stallds as to her precisely as if there never had been a divorce; and, 
pro ha6 vice, the first marriage is still subsisting. 

We conceive the second marriage acqnires no force by the celebra- 
tion of i t  having been in South Carolina. We have been at some loss 
to determine in what sense we are to understand the phrase in the case 
that the parties married in South Carolina "according to the laws of 
that State.'' We suppose i t  mas meant to say thereby, merely, that the 
ceremony was duly celebrated with the formalities, and by the persons, 
and with the witnesses, there requisite to constitute a marriage. I t  
would be great injustice to our sister State to assume that by her laws 
her own citizens can marry a second time, a former marriage not being 
dissolved by death or dirorce; or that she makes it lawful for citizens of 
other States, who have married at  home, and by their domestic laws 
cannot marry a second time, to leave their own State and go into South 
Carolina expressly to evade their own laws, and without acquiring a 
domicil in  South Carolina, contract a marriage there. We cannot sup- 
pose that South Carolina allo~vs of polygamy, either by her ow11 citi- 
zens or those of any other country. Therefore we might cut the case 
short at  that point, upon the presumption that, the contrary not ex- 
pressly appearing, the law of South Carolina does not tolerate this 
marriage more than our own law does. Indeed, me believe that in  
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t ru th  bhe does not so much, as y e  have been informed, that  she grants 
no d i~orces .  But if it vere  otlier~riqe TI-e should still hold the 

(539) marriage roid. K e  do not undertake a t  present to say what 
might be the effect of a marriage of a person i11 tllc situation of 

this plaintiff. contracted in another State. in ~vhicli she had become 
bona fide domiciled. I t  seems to be the settled l a v  of England that  an 
English marriage ca~mot  be effectually dissolred b an7 proceeding in a 
foreign court, though the party be domiciled abroad. Lally's case, 1 
11. and R., ('r. C.. 236. Though that caqe was questioned by Lord  
I t r o ~ r c / k u m  in tlw Trouse of Lord, ill I I ' U I Y  ender  c .  IThr.r.cttder, 2 Clark 
k Film, 541, yet it xvas snqtained by L o r d  L y ~ d h i l r  c f ,  as the advised 
judpnicnt of tlit' tnelve judges; and \\a,. aftcnvard acted on by L o r d  
Eldoti in 2 ' n i t l j  I . .  L i i ~ t l s u g  ill the IIouse of Lord,., and its authority 
m s  fully admittcd a,. the law of TTestmi~ister Hall. by L o r d  B I - o u g h a m ,  
himself. in McC'rcrtlry r .  Deca ix ,  2 Rnss b- Mylne, 614. I n  this last case 
he held that, where a Da~ i i sh  subject married in England and carried 
his v i f e  home and l i~-ed  in Denmark, and n7as there dix-orced. and 
ur~der  the belief that it was effectual. the husband g a w  u p  to his wife's 
relations upon lwr death her pesborial propcrtj-, the divorce was so ut- 
terly inoficious that the husband was not only declared to have been 
entitled to tlw personal pro pert^ of his wife. but to set aside his pre- 
vious roluntary assignm~nt of it,  as haring been given under a gross 
mistake. That  was certainly carrying the doctrine to the utmost ex- 
treme. XTe do ]lot say it was not correct. But  the Court is not in- 
clined to go out of our case and volunteer an opinion upon a question 
that has been so much discussed and on which the tribunals of dif- 
ferent nations hal-e come to opposite determinations. The case be- 
fore 11s is not oue of a domicil out of Xorth Carolina, but i t  is  stated 
that the parties ~vere  domiciled here and vent  to South Carolina in 
fraud of our law. Sow.  if the lan- of South Carolina a l lom of such 
a marriage, and although i t  be true that. generally, marriages are to 
be judged by the 1es loc i  con t rac tu s ,  yet every country must so f a r  re- 
spect its own laws and their operation on its own citizens as not to 

allow them to be evaded by acts in another country purposely 
(540) to defraud them. I t  cannot allow such acts abroad, under the 

pretense that they were lawful there, to defeat its own l a m  a t  
home. in their operation upon persons within her own territory. I f  a 
person contract marriage here, and, living the other party. he goes to 
Turkey. and marries half a dozen wires. contrary to the laws of this 
State. it  would be impossible that  r e  could give up  our whole policy 
regulatinq marriages and inlleritances, and allow all those women 
and children to come in here, as wives and heirs. with the onlv true 
wife and heir?. according to our law. And it ~ ~ o u l d  be yet more clear, 
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if two persons Irere to go from this country to Turkey, m e r c ~ l ~  for the 
sake of getting married at a place in which polygamy is lawful, and 
then coming back to tlie place where it is uot lawful. Our case there- 
fore is  like tliat of C o n w a ~ j  v. B r a z l y ,  3 Hagg., 639, i n  wllich persons 
domiciled i n  Englaud were divorced in Scotland, and then one of t h e m  
married aguin in Scot2ni~d,  and up011 coming again into England, that  
second marriage .was declared null, thougli i t  was admitted to be good 
b~ the law of Scotlaiid. It was so declared upon the gromids of the 
11erso11al incapacity of one of the parties to contract, wliei~ liis first 
wife mas liring, by the law of Eiiglalid, and of the fraud on the law 
of England by a subjcct of England, which is precisely our case. The  
ecclesiastical judpc, D r .  Lush ing ton ,  after admitting the general rule 
as to the obligation of the les l o t i  contractus  and tliat the marriage 
was ral id in Scotlaiid, said, "there was a preliminary coi~sideration- 
the capability of the party to contract marriage-and the true ques- 
tion is, whether that capability is to be determined by the law of 
Scotland or the l a v  of E~igland." l h . l ,  carefully reserving his opin- 
ion upon the question, wheil a case should appear of a bona fide Scotch 
domicil, he afterwards decided the marriage to be roid on the grounds, 
already stated, of the domicil in England and the consequent fraud 
upon the law of the party's own country. Certainly every country 
should be disposed to respect the lams of another country, but not more 
than i ts  own. That  ought not to be expected. I f  a Turk  with two 
wive3 were to come here, we would adnlinister to them the jus- 
tice dule to the relations contracted by thein at honie. But an (341) 
An~er ican  marries at honie, where plurality of wires is ex- 
cluded, and, then, contrary to his eilpagement with that  wife, takes 
another, where a plurality of mires is tolerated, and the first wife 
claims the benefit of the law of her owl1 countrv. from the courts of 
her own country, while the secol~d wife claims from the same courts 
the immunitic~s a n d  rights conceded to her i n  the law of her original 
country. These claims are incompatible and one only can be granted;  
and i t  is  easy to see that the obligations arising out of the first con- 
tract are to be sustained by the country in  which they were assumed, 
and that  our courts must hold the second marriage void in  our law, - 
which denied the capacity to contract it. F o r  the same reason we must 
obey the positive injunction of our statute, which applies to this case. 

The judgment of the Superior Court is  reversed and that  of the 
County Court, dismissing the petition affirmed. 

PER CURIAN. Reversed. 

C i t e d :  Green 1%.  Lant,, 43 N .  C., 7 8 ;  C a 7 l o ~ n , ~  e. B r y a n ,  51 N .  C., 
570; S. 2.. Ross ,  7 6  N .  C., 244; S. 21. R e n n ~ d y ,  ibid., 252. 
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(542) 
ROBERT S. HUSTLY v. JAMES H. RATLIFF. 

TVhen A,, in consideration of $200 paid to him by B .  delivered to B. certain 
slaves to be held in trust for the use A.'s wife, from whom he had 
separated, and A. afterwards became reconciled to his wife and brought 
an action at law to recover the slaves: Held.  that A, could not 
maintain the action, because, by the payment of the consideration and 
the delivery of the slaves. the legal title had vested in B. 

APPEAT, from AXSOK, Special Term i n  May, 1845; Rat t l e ,  J. 
Detinue for several slaves, nhicli, it  was admitted had been the 

property of the plaintiff. Some difference having arisen between the 
plaintiff and his wife, she left him, and instituted legal proceedings to 
nrocure a divorce and alimonr. Thcir friends interfered and caused a 
k n p o r m i s e  to be effected. so 'that the legal proceedings might be aban- 
doned. I n  pursuance of this compromise, a bond was executed by the 
defendaiit and McCall, to the plaintiff, in the penal sum of three 
thousand dollars, the coldition of which, after reciting the facts abore 
stated, goes on to say that "the said Robert S. Hunt ly  has agreed to 
gire to his wife, Elizabeth, a negro Jvonlan by the name of Mary and 
her two children, Louis and Joe, which negroes he agrees to warrant, 
etc.. to her arid her heirs, and that she m a r  forever hereafter use, pos- 
sess and enjoy the said negrom free from any control or  liabilities on 
his par t :  and the aforesaid James H. Ratliff agrees in behalf of his 
sister. the said Elizabeth Huntly, to pa)- orer  to the said Robert S. 
Huiltly $200 in cash. as a part coilsideration of the said negroes, and 
to pay all such costs and expenses as may have or shall accrue in  con- 
sequence of any suit or suits comnlenced by the said Elizabeth against 
the said Robert S., and that the bond given by Elijali Hunt ly  to the 
sheriff of ,lnson, for the delirery of the above mentioned negroes (on 

a sequestration), shall forerer be null and roid, and that  the 
(343)  said Rob-rt S, shall nerer hereafter he liable for the debts or  

contracts of his wife, Elizabeth, so long as she mag live sep- 
arate and apart  from her husband." The defendant paid the plaintiff 
tho t n o  hundred dollars mentioned in this agreement, and the plain- 
tiff delirc2red to him the slaves. The plaintiff's mife then went to live 
with the defendant, ~ ~ 1 1 0  n7as her brother, and continued to do so, un- 
til she became reconciled to her husband. when she returned to him. 
Afterwards, and before this suit was brought, an agent of the plaintiff 
;11 his behalf made a demand of the slaves from the defendant, who 
refused to deliwr them up. At a subsequeut time. before this action 
was brought, the plaintiff selrt his wife and another woman to the de- 
fendant, giving them the sum of three hundred dollars, to pay him 
whatever expenses he had incurred on account of the slaves, and the 
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advances he had made to or for the plaintiff. On arrir ing a t  the de- 
fendant's house, the plaintiff's r i f e  asked her brother what he in- 
tended to do, to which he replied that  he should do nothing; upon 
which he and his sister quarreled, and the money was not tendered nor 
mentioned. 

The defendant's counqel objected to the plaintiff's recovery, upon 
the ground that  from the terms of the written contract, and from 
what took place between the plaintiff and the defendant, a t  the time, 
in relation to the slaves. the defendant v a s  constituted trustee for 
the plaintiff's wife upon her separation from her husband; and, hav- 
ing receir~ed the slaws from the plaintiff in that  capacity, he had a 
right to retain them until the money, which lie had paid the plain- 
tiff, and all his expenses in relation to the slares ~r-ere reimbursed. 
The court v7as of oiinion that  the defendant received the s l a ~ w  upon 
a bailment, ~vhich  xTas afterwards terminated. and that  he had no 
such lien at law as justified h im in refusing to deliver up  the slares 
to the plaintiff ~r l ien  demanded by him. 

The jury found a ~ e r d i c t  for  the plaintiff and, judgment being ren- 
dered thereon, the defendant appealed. 

W i n s t o n  for p l a i n t i f .  
S t r a n g e  for de fpnt lan t .  

DAXIEI,. J. I t  v a s  in  eridence that  the plaintiff de l i~~ered  the 
slares in controversy to the defendant, in consideration of $200 in hand 
paid. This elidenee sho~i~ed that  the legal title to the said slares 
passed to the defendant by sale and delivery. The  plaintiff then in- 
troduced in  evidence the bond, stated in  the case, executed to h im by 
the defendant as an admission by the defendant of the terms on 71-hich 
he was to hold tlie said slaws. The condition of tlie hond states that 
the plaintiff "agreed to give to his vife.  Elizabeth, the said negroes, 
that slie ma>- fowz-e i .  hereaftw use. possess and enjoy them, free from 
any control on his part. And the aforesaid James H. Ratliff, agreed 
on behalf of his sister. Elizabeth ( t h ~  wife of tlie plaintiff), to pay 
over to Robert S. Huntly ( the plaintiff), t v o  hundred dollars i n  cash, 
as part  consideratioil of said negroes, and furthermore to pay all such 
cost and expenses as mag have or shall accrue. i n  consequence of any 
suit commenced. etc., by Elizabeth Hunt ly  against Robert S. H u ~ r t l y . ~ '  
A t  the foot of tlie said deed, and standilig independent of the above 
stipulations. tlie defendant f ~ ~ r t h e r  covenanted with the plaintiff as 
follows: "and the said Robert shall never hereafter be liable for the 
debts of his 11-ife so long as she may l ire separate and apart from her 
husband." There i s  no condition or stipulation in the said bond. that  

381 
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the plaintiff should hare  back the said negroes i n  case his wife should 
again become reconciled and return to l ire with him. I t  is impossible 
there could have been such an  intention, as the defendant had paid 
$200, and the costs of sweral  suits besides maintaining the plaintiff's 
wife, and it would be most unreasonable he should lose all security for 
i t  a t  the will of the plaintiff and his v i fe .  It seems to us that  the 
legal title to the slaves is i n  the defendant upon certain trusts. 
Whether a court of equity would permit the husband to call for the 
legal title, and upon what terms, or hold the defendant a trustee of 
the slaves for the separate m a  of the wife, is not for us to decide, sit- 
ting in  a c o u r t  of law. JTe think, h o ~ ~ e r e r .  that his Honor erred in  

holding that the defendant was a bailee of the said slaves for 
(545) the plaintiff, which enabled him to bring this action a t  law on 

a demand and refusal. There must, therefore, be a 
PER CURIAN. New trial. 

Ci ted:  I I u n t l y  7.. I Iun t ly ,  41 N. C., S l i .  

JAMES H. RATLIFF r .  ROBERT S. HUNTILT. 

1. TVhere the  plaintiff offers to prore  a contract  by par01 evidence, and i t  i s  
objected tha t  the  contract  was reduced t o  writ ing,  the  ~ i t n e s s  who i s  
introduced to show tha t  there was a writ ten contract must  s ta te  the  
contents of t he  instrument to  the  court, tha t  the  murt  may judge 
whether i t  relates to t he  same contract  offered to be p r o ~ e d  by the 
plaintiff. It i s  e r ror  t o  leave th is  fact to be ascertained by the jury. 

2. Where a part  of the  charge of the  court to the  jury related to a mat ter  
totally inmater ia l .  and benefited neither t he  plaintiff nor t he  defcad- 
an t .  th is  is  no ground for a new trial .  

3. In  a n  action cf trespass for taking a slave out of the  immediate posses- 
sion of the  plaintiff, evidence of ahusive language to  t he  l~laintiff a t  
t he  t ime of t he  trespass is  admissible to show q u o  anin lo  the  ac t  was 
done and to enhance the  damages. 

_IPPEAI, from A \ ~ w ~ ,  Spcci:11 T w m  in N a r ,  184.5; B u f t l ~ ,  .J. 
T w ~ p a s ~  brough t  to recmer d a ~ ~ ~ a g e q  of the defendant for be~t i l ig  

the plaintiff's slave, Nary.  Plea, n o t  qrrilty. I t  Tvas insisted by the 
defendant that the slave then belonged to him. and that he had a 
right to chastise her. Immediately after he had beaten the s l a ~ ~ e  i11 
the plaintiff's field, vhere she v-as then at r o r k .  and brfore he left 
the field, he cursed and abused the plaiutiff (who was absent.) and 
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then threatened to shoot or  otherwise injure hiin. This testi- ( 5 - 1 6 )  
mony, as to the abuse of the plaiutiff, was objected to by the 
defendant; but it was admitted by the court to show the quo  anitno 
the  trespass was committed. The slare had before belonged to the de- 
fendant. The  plaintiff paid the defendant (said the witness Gul- 
ledge) three or four hundred dollars, a i d  the defendant agreed to de- 
liver and did deliver the said slave Mary to the plaintiff. The witness 
mas then asked whether the contract was put in writing. H e  said 
tha t  Col. White prepared a writing relative to a difficulty then exist- 
ing  between the defendant and his wife, who was the sister of the 
plaintiff, but he did not know whether it related to the dealings be- 
tween the plaintiff and defendant about the said slare. The defend- 
an t  objected to the admissibility of parol eridence, to prove the sale 
of said slave, as the contract mas (as he said) to be in writ- 
ing. The court orerruled the objection, as i t  did not appear that the 
contract spoken of by Gulledge had been put in writing by White. 
The  defendant then called White. who said that he did write a con- 
tract between the plaintiff and defendant, in order to settle the diffi- 
culty between the latter and his wife; and he, the witness, was pro- 
ceeding to state its contents, wheil the plaintiff objected and contendd 
that  the defendant should produce the writing if there was any. re- 
lating to this contract. The judge said that he could not ascertaiu 
whether the contract, spoken of hy Wl-hite, mas the same as that spoken 
of by Gulledge, unless i t  mas produced; but that he would instruct 
the jury that  if they beliered i t  to be the same, then tlie parol contract 
proren bv Gulledge should be excluded from their coil side ratio^^. 
"To which course of t l ~ e  Judge," tlle case states, "tlle defendant's 
counsel assented." ?'he d e f e n d a ~ ~ t  then l~ ro rcd  that he and his wife 
became recoucilcd. that shc went to l i r r  with him again, and that he 
claimed the said slare. Thc jnclgc charged the jury that if Gulledcc 
spoke of a different contracat rclat iw to the slaw, from that mcntiomtl 
bg White, then the plaintiff had a title and a right to recover; but if 
i t  was the same col~tract, which llad hccn reduced to writing by TVllitr~, 
then the parol eridenrc of it, d ~ i c l l  has bee11 gircn hy Gnllrdgc, 
must be by them cxcluclcd, and thc plaintiff could 11ot recorn., (547) 
because he had not produced the writing cotltaining the con- 
tract, which was the better eridtwce. The judge further told the j u r ~  
that  if they found for the plaintiff, that  he was the owner or bailee, 
and the defendant had no right to dctermiuc i t  a t  the time, they might 
give smart money by way of damages, if the trespass was committed 
in a wanton manner, and from a spirit of malice towards the plain- 
tiff. The jury found a rerdict for tlie plaintiff-damages $100. The 
defendant moved for a new trial for misdirection as to the law. which 
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mo:iori was overruled. judgment rendered, and the defendant ap- 
pealed. 

Strange for plaintiff .  
TT7ivston for &fendant.  

DAXIFL, J. Firi t :  The judge errcd when he stopped Col. White 
in liis rclating the coiltents of the writing which he had drawn up, 
and in decidilig that he would submit it to the jury to say whether the 
contract spokcn of by Gulledge was t h ~  same as that  contained in the 
writing spoktn of by White. It \\+as, we think. a question for the 
judge to determine whether thev were the same. And he should have 
let White inform him (not the jury) of the contents of the writing, 
tlint he might see whether the contract r e l a t i ~ e  to the said s l a ~ e  was 
in it. I f  he had, from such testimoliy, been satisfied that the contract 
had been reduced to writing, he should ha re  insisted on the plaintiff's 
suffcrinq a nonsuit; and if he refused, then he should hare  charged 
the jury to give a rerdict against him, as he had not produced the best 
eridence of his case that was in his power. The admissibility of eri-  
dence is a question of law. and to be decided by the court. But  the 
defendant's counsel consented to the erroneous course of the court, and 
carinot now be permitted to take advantage of it, as consent takes 
away error. 

Second. That  part of the charge of his Honor, relative to a bail- 
nient of the slave to the plaintiff, was immaterial to the decision of the 

cause, as there TT-as no evidence in the case on that  point. And 
(548) as it did neither benefit to the plaintiff nor hur t  to the defend- 

ant, it  is riot a ground for a new trial. 
Third. The evidence given by the plaintiff, that  the defendant, 

immediately after the trespass. and in the same field where he did the 
act. ~i lnde nsc of abusire language relative to the plaintiff, we think 
n-as admissible to show the q l i o  animo the defendant did the trespass; 
m d  it n7a4 properly l ~ f t  b ~ -  the court to the jury, whether they ~i-ould 
or 71-ould not gil-e smart money in assessing the damages. 
PER C ~ R I A X .  N o  error. 

Cited:  C'osfin 1 % .  B a ~ t c r ,  29 S. C.,  114; S. 1 % .  Dick: 60 N .  C., 4-1-5; 
Cherry L.. Cancrl C'o., 110 S. C'., 426 ;  Bate?nan c. L u m b e r ,  154 N. C., 
2,;s; Conlrs. r .  I i l d t ~ m i ~ i t ~ /  Co., 155 S. C. ,  227 Ezcliank 1 . .  L y m a n ,  170 
S. C., 507. 
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R I C H A R D  S M I T H  ox DEMISE OF WILLIAM W A L L  
v. THOMAS TOMLINSON. 

When upon a survey in an action of ejectment the defendant admitted cer- 
tain lines to be the lines of the plaintiff's land, and according to that  
boundary the defendant was in possession of part of the plaintiff's land 
without seven years possession under color of title, the court, upon the 
motion of the plaintiff's counsel, should have instructed the jury that  
the plaintiff was entitled to recover. 

APPEAL from STANLY, Spring Term, 1845; Pearson, J. 
Ejectment .  The plaintiff claimed under a grant to William 

Whitfield, which was prior, in date, to that under which the defend- 
ant claimed, and deduced a regular title from the grantee to himself. 
The question, as it turned out, was one of boundary. The surveyor 
stated that certain lines, delineated on the survey, which constituted 
a part of the case, aud beginning at  a particular corner, and 
called yellow lines, were laid dowi by the direction of the de- (549) 
fendant, who said they were the boundaries of the land granted 
to Whitfield, under whom the plaintiff claimed. The defendant con- 
tended, although his was the junior grant, yet that he had been in the 
actual possession of the land on which the grants lapped for more 
than seven years, claiming i t  as his own and adversely to all the world, 
and such the fact if the grant to Whitfield began where the plain- 
tiff alleged it did. But upon the evidence i t  appeared that within the 
yellow lines, admitted by the defendant to be those of the Whitfield 
grant, was a slip of land cleared and enclosed by the defendant, not 
more than four years before the bringing of the action, and that he 
had no other possession within those lines. Upon this being made to 
appear. and upon the testimony of the surveyor as to the declarations 
of the defendant, the plaintiff contended that he had proved the de- 
fendant a trespasser and entitled himself to a verdict, and moved the 
court to charge to that effect. The course, however, did not here stop, 
but underwent a laborious investigation, nor does it appear how this 
objection of the  lai in tiff was disposed of, nor does the court in its 
charge notice it. There was a verdict for the defendant and the plain- 
tiff appealed. 

Jlendenhal l  for plaintiff 
S t range  for  d c f ~ n d a n t .  

N a s ~ ,  J. From the fact that this motion was not noticed by his 
Honor we are to conclude that his Honor did not agree with the 
caounsel of the plaintiff, and orerruled his motion. We think, if this 
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were so. the court erred; and if it were not literally so. there was error 
in not chargi~ig as requested by counsel that the plaintiff n a s  entitled to 
a rerdict upon the point when made by the plaintiff's counsel. K h a t  an  
indiridual says concerning liis on11 rights a l ~ d  interest is always evidence 
against him. and evidence of the highest character. TT'hen the parties 
went upon the land for the purpose of surl-eying it, in this as in 

elery other similar case, the plaintiff's lines were first to be 
(550) run, to ascertain where the land was he claimed. The sur- 

reyor, ignorant where to commence, xTas directed by the de- 
fendant to begin at a particular spot, which he asserts is the begin- 
ning corner of the plaintiff's land, and the yellow lines are run by his 
direction. as being the lines of the Whitfield grant. Here, then, was 
liis distiuct admission as to the boundaries of that grant, and within 
them he had cleared and fenced in land. ~vi th in  four rears before the 
bringing of the action. H e  had not had seren years' adrerse posses- 
hion of that  strip, under title. We think, under the testimony, the 
plaintiff was entitled to a rerdict for the land so cleared within the 
-el!olr lines. and that the court ought so to hare  instructed the jury. 

PER C r ~ ~ a a r .  T7enire dc  ~ O L ' O .  

(551) 
B E N J A M I S  RUNYON, CSSHIER. ETC.. v. THOMAS L A T H A M  ET AL. 

1. Where a bank receives a bill of exchange from the drawer for collection, 
it acts as the agent of the drawer, and is entitled to no damages i f  
the bill be protested; it can only claim expenses. 

2. Where a debtor by note to a bank paid the full amount of the note to the 
cashier. declaring that the payment was intended to discharge that 
debt, the cashier was bound to make the application accordingly, and 
could not apply any part of the sum so paid to the payment of dam- 
ages on a protested bill, which he alleged t o  be due to the bank from 
the debtor. 

A i ~ ~ ~ . i ~  f r ~ m  BEATFORT. Spring Term. 1845; Settle, J .  
-1ssztmpsit .  The plaintiff declared on a promissory note for $1.000, 

payablp to him, as cashier, and negotiable and p a p b l e  at the branch 
of the Bank of Cape Fear  at TT'ashington-the execution of d i c h  
note was admitted. Thomas Hardenherp. a ~~7;tiiess for the plaintiff, 
prored that the note became due on 10 S o r e n ~ b e r .  1840,  hen the de- 
fendant Lathanl called at the hank to  pa^ i t ;  that  he handed to the 
plaintiff a letter from his agent ill Philadelphia, and requested him to 
d r a ~ i ~  a draft  for the amount due to the defendant. and handed him 
money, sufficient, with the draft, to make the s u n  of seren hundred 
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dollars. H e  also lial~ded to tlle witness a note for three hundred dol- 
lars, which was to be ofiered to the bank, of ~r l l ich  the plaintiff was 
cashier, for  discount. The $300 note was not discounted by the bank, 
and the draft came back protested, in consequence of haring been 
drawn for too much. Lathain then told the cashier lie would pav the 

which draft ivas receired by the cashier for  collection, and paid a t  
maturi tr .  H e  also garc the cashier money enough to make up the 
sum of $1,000, as he supposed, the last draft  and the money in bank 
constituting a part of that s ~ m .  H e  also paid all tlle expenses 
of the protested draft, except the damages, which he insisted (552)  
he was not liable to pay. At the time this took place and the 
calculation was made by the plaintiff as to  hat amount vould pay 
the $1.000 note and the expenses of the protested draft, except the 
damages thereon. the defendant Latham declared his determination 
to pay the $1,000 note and the expenses of the protested draft, except 
the damages; and 69 cents change was llnnded him by the cashier. 
The  calculation which the plaiiitiff had made was erroneous, as stated 
by the witness, being too littlp by $33.60, n-hich sum tlle defendants 
had not paid at the bringing of this suit. The fact, in relation to the 
error, 11-as nex-er. to this witness's kno~r-ledge, commmiicated to the 
defendants. The witliess further stated that  there Tvas in bank to tlie 
credit of the defendant Latham and had been e l e r  since the settlement 
made by the cashier, the sum of $931, and that the damages on tlle 
protested draft and the error made by the plaintiff in 15s calculation 
would make up the sum due to the bank for the $1.000 note and all 
costs upon the protested draft, pscept damages; mid the n-itiiess fur-  
ther stated tliat it  11-as the practice of the bank not to receire partial 
payment s .  

The court charged the jury that the debtor had the right, in mak- 
ing payments, to direct their application. and the creditor Tras bound, 
i n  receiving payments. to apply them as directed by the debtor, and, 
on the f a i l u r ~  of the debtor. at the time of a p n p ~ e i i t ,  to direct its ap- 
plication. it was the right of the creditor to apply the same as he 
thought proper. Alld the court left it to the ju r r  to find from the 
testimony, ~ ~ h e t h e r  the defendant. at the time of the payment and set- 
~ lement ,  directed the creditor to apply the same to the discharge of 
the note non- sued oil. and, if he did so, the creditor lms bound to 
make the application accordingly. The court further iiistructed the 
jury that, if they could collect from the testimoiiy tliat the.  debtor 
directed the application at the time of settlei~iriit and payilel~t ,  a ~ i d  
tlie creditor refuied so to receir-e it. on the groun~d that it n a s  liot a 
payment in full, or 011 ally other grouiicl or for any othcr reawn, a i d  
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(553) the debtor paid the same under such circumstances, they luigllt 
coi14der i t  a general p a p l e n t  by the debtor, and the creditor 

~ o u l d  hare  the right to makc the application. The  jury were 
further instructed that the usual and ordinary way to recover dam- 
ages on n protested draft or bill of exchauge \x7as by an  action on the 
draft  o r  bill, but the plaintiff had a right to apply the funds of the 
defendant in the bank to the satisfaction of the said damages. if the 
defendant did not, at the time of payment or depoGting the funds. es- 
presslg direct the application other~i-ise. I n  reference to a question 
asked b j  a juror. whether i t  was not a rule of the bank that settle- 
ments a t  the counter r c r e  final, the court instructed the jury that, 
whatever the rule of the bank might be, it  could not alter the rule of 
law, by which mistakes in calculation were allowed to be corrected 
~ ~ h e n e r e r  t h e ~  could be proved. 

The jury f o u d  a verdict for the defendants. On a motion for a 
new trial the court informed the defendants' counsel that the verdict 
TT-ould be set aside and a new trial granted, unless the defendants paid 
the amount of the mistake in the calculation thereon; and, this be- 
ing done by the defendants i n  open court, a new tr ial  mas refused, and 
judgment being rendered for the defendants, the appealed. 

Badger for plaintif f .  
J .  H .  B r g a n  for defendants .  

RUFFIS, C. J. Under the instructions to the jury. i t  must be taken 
on this verdict that  there was no mistake in  reckoning the debt. But  
if there was a mistake i t  haq been corrected, so that  the only ques- 
tion now is  whether any of the money paid by the defendant could be 
applied by the plaintiff to the damages on the protested bill of ex- 
change. 

The defendant contended that  he r a s  not liable for damages, and 
nothing is stated which shows that he was. I t  does not appear that 
the bill 71-as discounted or, if it Tas, that  the proceeds \Tere put to the 
credit of the defendant in his general account, so as to gire him the 

control of the money a t  his p leasur~.  I t  was understood, no 
(5%) doubt. that  the money produced by the bill was to corer the 

balance due on the note. and the bank ~ o u l d  hardly have paid 
it for any other purpose. S~TT as the bank kept the note and interest 
n-as running on the rho le  amount of it, we cannot suppose that the 
debtor 11-ould hare  the bill discounted  hen the proceeds would be 
idle i n  bank. not stopping the interest on his debt, and yet not under 
his control or subject to his use in any othrr way than in  the dis- 
charge at a future day of this debt on the note. I t  is not a natural 
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course of dealing, and the probability, upon the state of facts sent 
here, is that  the first bill was taken for collection, as is expressly stated 
in  reference to the second. I f  that  was the fact no damages would 
have been due, for the bank would be but the defendant's agent, and 
could only claim expenses. 

But, admitting that  claim to have been well founded, the plaintiff 
has no ground to complain of t h ~  directions to the jury. H i s  o ~ ~ n  
witness prored expressly that the defendant positively refused to p a r  
the damages, but was desirous of paying the note, and (after paying 
the expenses on the bill) did pay just  hat co~ered  the note, or was 
supposed to coler it. Indeed, he paid a little more, and the plaintiff 
handed back a small sun1 in change. after retaining an  amount equal 
to the principal and interest of the note. That, of itself, was strong 
evidence of the application of the money to that  debt. Roberts 1 % .  Gar- 
nee, 3 Caincs, 14. II is  Honor, therefore, ~ w n t  further to sustain the 
plaintiff's case than the evidence justified,  hen he told the jury they 
might find this a general payment, and consequently, applicable to 
these damages, provided the creditor refused to receive it as a partial 
payment of the note. for there is not the least evidence of any such re- 
fusal on any ground whaterer. The  witness said, indeed, that it was 
the practice of the bank not to receire partial payments. But that  
ban nothing to do xvith this question, for no intimation nTas giren of 
that  to the defendants; and, indeed, this was not a case of partial pay- 
ment. The defendants paid in the money as a full payment, and, ex- 
cept the corrected mistake, it was a full payment. I t  is only 
made to assume the appearance of heii~g partial by an appli- ( 5 5 5 )  
cation subsequently of a ])art of i t  to ailother demand, by that 
means learing a balance due on the note. But  there was an express 
refusal of the defendants, at the time. to let any of the money go to 
those damages. and a precise application of i t  to the note. Under 
those declarations, the plaintiff silently accepted the money, and i t  
~ o u l d  he a most unfair  trick on the defendar~ts to dirert  the applica- 
tion from the only debt the defeudnnts meant to pay, or  acknowl- 
edged, to one which they utterly denied. I t  was the debtor's privilege, 
a t  the time they made the pavment, to declare on v h a t  acount they 
made it,  and they did so in a v a y  not to be misunderstood. Therefore, 
the plaintiff could not change the appropriation of the money and the 
judgment nmst be affirmed. 

PER CURIIV. No error. 
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SARAH DAVIDSOS v. VILLIAJI  S. NORMEST. 

Where the plaintiff alleged, as a proof of the bonu  fides of her purchase, that 
she had given a valuable consideration for a slave, and introduced a 
vitness to prove that she had conveyed to him a tract of land as the 
consideration for the purhcase of the slave: Held. that the deed for 
the land must be produced. as the best evidence, and, the deed being 
in existence. though in another State, parol evidence of its execution 
and contents could not be received. 

APPEAL from NECKLESBERG, Special Term in May, 1845 ; Pearson ,  J .  
D e t i n u e  for a slare, named John. The slare in controrersy once 

belonged to William Davidson. H e  being in insolvent circum- 
( 5 5 6 )  stances, a creditor of his obtained a judgment and execution 

against him. The slare was levied oil and sold by the sheriff, 
as TTilliam Davidson's property. and the defendant became the pur- 
chaser. The plaintiff contended that her father, f illiam Daridson, 
had sold said slare to her l w n u  fide and for a valuable consideration, 
before the tes te  of the execution, under which the defendant claimed 
him. She offered her father as a witness to prore these facts. H e  
stated that he had sold the slave to the plaintiff bona fide and for a 
valuable coilsideration before the teste of the execution under which 
the defendant claimed the said slale;  that  he had never made any 
actual delirery to the plaintiff of the slare, but that he had permitted 
her to hire out the mother and her boy John and receire the hires; 
that  the consideration giren to him by the plaintiff for the slare was 
a tract of land which belonged to her, lying in the State of Tennessee; 
"that she had executed to him a deed of bargain and sale for the said 
land." Xeither the plaintiff nor the IT-itness was able to produce the 
said deed, it being alleged to be in Tennessee. The court was of opin- 
ion that the deed would be the best eridence that the plaintiff had 
actually parted with her title and interest i n  the said land. and also 
g i r rn  a raluable consideration for the slare, and refused to permit the 
witness to give parol evidence of his acquiring the title to the said 
land. TThereupon the plaintiff was nonsuited and appealed. 

A l e s a n d e r  and  J .  H.  B r y a n  for p l a i n t i f .  
B o y d e n  and  Osborne  for d e f e n d a n t .  

DASIEL. J. TTe think that  the court was right. The best eriderice 
of the fact. if it existed, that  the witness had purchased the land boilcl 
f ide,  was tlle deed mentioned. executed ill such manner as to pass lands 
in the State of Tennessee, as the 17-itness said that the legal title had 
passed out of tlle plaintiff to him. The 11-itness was the proper person 
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to hare  the custody of tlie deed, and his 1e:lriiig it in Tennes- 
see did not periiiit him to girc 11aro1 ex-idence of its coliteutq. (5 .57)  
The judgment must be 

PER CL RIAX ,Iffirmed. 

C i t e d :  Threadg i l l  1 . .  R'hi te ,  33 K. C., 595; ,11cCracken v. Ale- 
Crary ,  50 S. C., 100 ;  G;llis 2 % .  R. R., 108 N. C., 418. 

JOHS RIASSEY v. J O H S  LEMOK. 

Where upon the trial  of a warrant before a justice for a bond of $10 he en- 
tered as  his judgment, "Warrant dismissed and judgment for the of- 
ficer for $1," and i t  was proved on the trial of a subsequent sui t  for 
the  same bond that the merits of the case were examined by the justice 
who tried the first warrant:  Held. that  this would be a bar to the 
subsequent suit. unless the plaintiff could clearly show that the justice 
only intended to enter a nonsuit. 

, ~ P P E A L  from R o c r i ~ x ~ a ~ r ,  Spring Term, 1845; Caldwc17, J .  
Debt on a bond for $10, commenced hefore a justice of the peace, 

and brought by successire appeals to the Superior Court. The execu- 
tion of the bond being  pro^ ed, the defendant introduced and relied on 
a former judgment on a warrant  for the same cause of action, which 
judgment x7ns ill the following words, to wit :  "Varrant  dismissed 
and judgment for the officer for one dollar. 30 April, 1844. Rob. &I. 
Xapier, J. P." To show that  the merits had been examined, the de- 
fendant examined r a p i e r ,  the justice, who testified that, on the return 
of the warrant before him the plaintiff and the defendant both at- 
tended, and that several witnesses were examined for the plaintiff as 
to the handwriting, some of them from the neighborhood of the 
parties, and one of thein a brother of the defendant, some of ( 5 % )  
1~110111 testified that they could not say that  the signature was 
the handwriting of the defendant, that they did not know it. 

The court was of opinion, from the s h o ~ ~ i n g  of the judgment, that  
it  was a nonsuit. and that the eridencc did not repel this conclusion. 
There was a verdict for  the plaintiff, and judgment being rendered 
accordingly. the defendant nl~pealed. 

Kerr f o r  p l a i n t i f f .  
Xorehead  for ( Z ~ f ~ n d a n t .  
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SASH, J. We regret the necessity, in which we are placed, of 
granting a new trial. The  sum demanded is w r y  small. and no im- 
portant principle of law is involved in the controrersy. TTe think his 
H o i ~ o r  erred in tlie coilstruction n hich he placed on tlie judgment I-ry 
the magistrate on the former trial, and, of course, i t  is  our duty to 
m i d  tlie case back for a new trial. To the present action the defend- 
ant pleaded a formrr judgment between the same parties, upon the 
same subject-matter, and, i n  support of his plea, introduced a 11-ar- 
rant  i n  the name of the plaintiff upon this same bond. The magis- 
trate who tried the case endorsed upon it, "warrant dismissed and 
judgment for the officer for  one dollar." I n  order to show that  the 
magistrate who tried tlie first warralit passed upon the bond now in 
controrersy, the defendant produced tlle magistrate, who testified that 
on the return of the warrant, the plaintiff and defendant both at- 
tended, that several witnesses were examined by tlie plaintiff as to the 
h a n d ~ ~ r i t i n g  of the defendant, some of then1 tlie neighbors and one the 
brother of the defendant, some of whom testified that  they could not 
say the signature mas the handwriting of the defendant. that they did 
not know it. His  Honor was of opinion that  the entries upon the 
back of the warrant did not anlount to a judgment, but to a nonsuit. 
and that the parol evidence did not alter its effect. I n  this opinion 

n7e think there was error. The eaidence s h o ~ r s  that  the only 
(559) matter in contro~-ersy bet~veen the parties v a s  a i  to the execu- 

tion of the bond; several witnesses were procluced by the plain- 
tiff to this point, none of whom established the fact-and, viith this 
entire failure of evidence, the magistrate dismissed the warrant. The 
inference is irresistible, i n  the absence of contradictorv or esplana- 
tory evidence, that the justice dismissed the nTarrant because he coil- 
sidered the plaintiff had failed to prove the bond. S o t  only, then, was 
there a judgment given against the plaintiff, but upon the r e ry  point 
i n  issue in this case, to n i t ,  tlie validity of the bond declared on. I t  
has not been the course of the Court to look too narrowly into the form 
in ~vhich justices of the peace do their official business, and it has now 
become a settled principle tha t  the courts 11-ill be satisfied if enough 
appears to shon what vras done or intended to be done. I n  Ferrill  
e. ~ T ~ l d ~ ~ ~ ~ ~ ~ ~ / ,  13 N. C., 114, the Court decided that an  e n t r ~  by a 
magistrate, upon the trial of a warrant, "In this case the plaintiff to 
pay costs," mas equirocal; it  might be a judgment of nonsuit or  on 
the merits, but, as there was e~-idence to show that  the magistrate had 
gone into the merits of the case, it was a judgment which protected 
the defendant upon the tr ial  of mother warrant for the same subject 
matter. Jusfice e. Justice, 25 S. C., .58. afirnls the doctrine in  the 
case a b o ~ e .  I n  Justice v. Justice, the entry on the TI-arrant was, 
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"judgmelit against plaintiff for  costs," and the Court say the judg- 
ment niight nell  stand for a nonsuit or a judglnent 011 tlie merits, 
and as there was no competent testimony to show that the merits had 
been gone into, it  was considered a judgment of nonsuit. Here the en- 
t ry  made by the justice implies a judgment according to the practice 
of the justices of this Statc, and 1%-e think it mas sufficiently shown 
that the merits were gone into. The plaintiff might hare  shown it, 
perhaps, a judgment of nonsuit, if he had chosen so to do. The evi- 
dence of tlle debt n a s  his property. and, upon finding his witness 
could not proye its execution, he may hare  withdrawn it, and there- 
upon the magistrate may have endorsed it on the papers as a nonsuit. 
Up011 the next trial the parties may &ow whether tlie plaili- 
tiff retained possession of the p a l m  or tlle nlagistrate has (>GO) 
kept it. 

PER CCRIAM. Venire d e  noro.  

Cited:  Dacie v. Duzsis, 108 N. C.. 501. 

P. K. DICKINSON v. TTILLIAM H. LIPPITT. 

The county court has a right to permit a sheriff to anlend his return on an 
execution to that  court by striking out a return of a levy and sale and 
returning nulla bonci. If, upon an appeal from this decision, the Su- 
perior Court undertakes, without its appearing on their records that 
they had examined into the merits of the case, to reverse this order, 
it must be presumed to be done upon the ground that the county court 
had no legal authority to make such an  amendment; and, therefore, 
the Superior Court was in error, and their  decision must be reversed. 

APPEAL from NEK HAXOTER, Spring Term, 1845; Pearson, J .  
Motion to permit tlie sheriff' to aiuend his returu 011 a ~ v r i t  of f i .  f a .  

that he levied and sold certain property. and to substitute in lieu of 
wid  return a return that lio property of tlle defendant could be found. 
It appeared that an esecutiou in  this case issued against the defend- 
ant, which was leried on certain goods as the property of the defend- 
ant, mid thcse goods \\-ere subsequently claimed by one Benjamin 
Tyler. The  sheriff sold the goods as the property of the defendant. 
Lippitt, when one George T. Davis became the purchaser. On this 
execution, returnable to Xarch  Term, 1535, of the Court of Pleas aud 
Quarter Sessions for the county of S e w  Hanover, the sheriff 
made the following returii : "Satisfied by sale of turpentine (561) 
agreeably to the annexed account of sales; judgment and in- 
terest paid to the plaintiff, 11. Costin, and costs paid into office. C. B. 
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Xorris, Slieriff." The plaintiff gare notice to the defendant, twenty 
days or more before the Xarch Term, 1543, of the said court, that he 
vould mole the court for leave, at that term, for the sheriff to amend 
his returu by str iki i~g out the return just mentioned axid i~~se r t ing ,  ill 
lieu thereof, n u n c  pro trine, "no goods or chattels, lands or tenements 
of the d~fendan t  to be found in  my county." June  Term. 1543, of 
the said court, the court directed the sheriff to amend accordingly, 
from which order the defendant appealed. The cause came on to be 
heard upon this appeal, at the Spring Term, 184.5. of the Superior 
Court of Law for Xew H a i i o ~ e r  County, when the plaintiff moved 
that  the appeal should be dismissed, upon the ground that  the order 
made by the county court n a s  not one from which the defendant had 
a right to appeal. This motion v a s  orerruled. and the court pro- 
ceeded to reverse the order of the county court and to refuse the ap- 
plication for leave to amend. From this judgment the plaintiff ap- 
pealed to the Supreme Court. 

S t r a n g e  f o r  p l a i n t i f .  
( 5 6 3 )  Bariger f o r  d e f e n d a n t .  

RTFFIN, C. J. 111 S l n i t h  r .  Durziel, 7 S. C., 125. on a fieri fuc ias  
against one person, the sheriff sold the slave of another and brought 
the money into court, and afterwards the owner of the d a r e  recov- 
ered the value from the sheriff, a i d  it was held that  the sheriff might 
amend his return by striking out that which was made and inserting 
one of nulls bona. That is in point in the present case, to establish 
the power of the county court to allow the amendment. With  the 
propriety of the exercise of that  power in particular cases this court 
does not meddle, because. in general. i t  is a matter of discretion to al- 
low or refuse the amendment, and, being a matter of discretion, the 
ground of allowing or refusing the ameiidment need not be set forth 
in the record. I f ,  therefore, this were an appeal from a decision of 
the Superior Court, upon a motion originally made in  that  court. we 
should cer ta idy  not enter into it. But  that is not the state of this 
case. This motion was made in the county court and granted, and 
from the order as it stood, simply and without any statement of facts, 
an  appeal was taken to the Superior Court, where the order was re- 
rersed. I f  it appeared that. i n  the Superior Court. eridence mas gone 
into for the purpose of showing that the amendment ought or ought 
not to hare  been made, we should have felt bound by the opinion of 
his Honor, founded, at it would be, partly upon matter of fact. But 
nothing of that kind appears. After stating a refusal of the appellee's 
motion to dismiss the appeal, the record states that  "the court pro- 
ceeded to reverse the order of the county court and refuse the applica- 
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tion to aii~end." This inlport., imt that the cleci>io~l x a s  011 

ally merits made known 1,- proof to the Sulwrior Court, more (564) 
than they are to tliiq Court ; but ii~erely that the order of the 
county court v a s  rerersed on its face. because it was erroneous in  
point of law, either because the county court could not, urider any 
circumsta~~ces.  make the order, or  because the grounds of tlie order 
ought to have been stated ill it. I n  that v e  think there was er ror ;  
and rien-ing the ca>e in that light. the error is one of law, and there- 
fore cognizable by this Court. We can readily conceire that  the 
amendnlrilt was very properly allowed. I f ,  for exanlple, the plaintiff 
in the esecution or the sheriff n7as sued for the turpentine by some 
other person as owner, and after bomr f idr  defense was coriipelled to 
pay for it,  the defendant ought still to pay the debt, as it would thus 
appear that he never had paid it. But lie could not be compelled 
while the original return stood aq a bar to ally proceeding on the 
judgment. Therefore it ought to be put out of the way, so that a scire 
facias would lie on the judgment. especially as it could not prejudice 
the defendaiit if the turpelitine really TI-as his, inasinuch as the return 
~ o u l d  not collclude him, but he might still plead the seizure of his  
goods of value sufficient as a satisfaction. I t  is to be observed that  
there is no contest betn-eel1 the plaintiff a i d  tlie sheriff, but only 
between the defendant and those persons. S o ~ r ,  we do not know that  
the facts were, as before supposed; hut we presume they must ha re  
been of that kind, as n7e can imagine notliing else that could make the 
amendment desirable. I t  is sufficient. however, if there can be a 
case in which the county court ought to hare  allowed the motion; for. 
as f a r  as we can bee. the Superior Court rerersed the decisioli of the 
county court ~ ~ i t h o n t  reference to any merits made to appear to the 
Superior Court. but for a supposed error apparent in the record. I n  
other words, the power of the county court to allow the amendment 
must hare  been denied. contrar;v to S m i t h  z.. Datlicl ,  7 S .  C.,  128. 

The judgment of the Superior Court must. therefore. be rerersed; 
and this Court, proceeding to give such j u d g m e ~ ~ t  as the Superior 
Court ought to have gireil, (10th affirm the ordcr of tlie county court, 
and direct tlie same to be certified to the Superior Court, in 
order that a p-ocedendo may there be iswed to the county court (565) 
to allow of tlie amendment, according a> the same v-as ordered 
in the county court. 

PER C URIA;\I. Reversed. 

C i t e d :  C o d y  c. Qtri?ln, 28 S. C.,  1 9 2 ;  Slarle r , .  B u r t o n ,  ib. ,  208; 
R a g l e y  v .  JT700d, 34 N. C.. 9 1  ; Frtlernnn 1 . .  Jforr.is, 44 N. C.,  2 3 8 ;  A t -  
k in  1 % .  X o o t l ~ y ,  6 1  S. C., 32 : TT'i7lialr1s 1 , .  IT'r r r e r ,  101 S. C., 2. 

395 



I N  THE SUPREME COCRT. [B T 

JOHN 31. ISGRAllI v. MARGARET G. SLOAN. 

On a covenant by the defendant to pay the plaintiff $524, provided the title 
she acquired to her deceased husband's land by the sale of a sheriff 
under an execution against the heirs of her husband. in opposition to 
a sale made by the executor under a power in the will to sell for the 
benefit of volunteers, it  was Hcld ,  that the plaintiff was entitled t o  
recover, the creditors having a right to sell the land. in preference to 
the right of the executor under the will. 

APPEAL from as so^, Spring Term, 1845; Pearson, J. 
Cocenunt on the following instrument executed by the dcfeudant and 

delirered to the plaintiff, to v i t :  '(1 agree to pay John  31. Ingram 
five hundred and twenty-four dollars, being the amount paid by the 
said Ingram as the security of Itobert Ingram, deceased, as constable, 
on condition the sale of the house and lots in the t o ~ m  of Charlotte. 
made this day and pnrchased by me, prows. 011 a cont ro~ersy  with 
the pureliaser a t  a sale made formerly by the exwutors to be good; 
and on condition that the executor had no right i11 future to make a 
sale, so ns to  defeat the purc1la.e imde this day by me, at sheriff's sale; 
the abore sum to be paid as soon as the question settled." 

The plea. "co~~enants  not broken." It appeared that  Rob- 
(566) ert Sloan. the late husband of the defendant. made his d l  and 

appointed John Sloail his executor. H e  prored the d l  and 
qualified. The testator. by his said will. gave his executor a naked 
power, to sell three lots of land, lyiug in Charlotte, and then to divide 
the purchase money among his wife and children. The executor, by 
r i r tue  of his power, sold the three lots to Hirain Sloan. -Iftermards, 
to n~ i t ,  on 27 Norember. 1933. the sheriff sold the said lots, and exe- 
cuted to the defendant. as the highest bidder. the instrument in na- 
ture of a deed, nlentioned in the case-in ~ h i c h  is recited, "that an  
execution for $222.  issued from RIecklenburg Count7 Court against 
the heirs at law of Robert Sloan. ~vhich  debt was recol-ered by Dur- 
ham Combs arid others against the said heirs, as on record may ap- 
pear ;  that he (the sheriff) sold the said three lots on 25 January,  
1832, a t  nliicll time JIargaret G. Sloan became the beqt bidder," etc. 
On 25 January ,  1833. the defendant executed to the plaintiff the cov- 
enant now sued on ;  this action \Tas brought on 25 July, 1840, and the 
defendant has been in liossession of the lots, holding them adversely 
to the rendce of the executor. ever since her purchase a t  the sheriff's 
sale. On the trial. the defendant objected to a recovery against her, 
fimt, because the plaintiff did not produce the judgment and execution 
against the heirs of Robert Sloan, under which she purchased the 
land;  and to support the sheriff's sale to her. The judge was of opin- 
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ion that  the defendant, i n  niaking her covenant, took for granted that  
all the proceedings to support the sheriff's sale were regular, and that  
she conditioned arid restricted herself only to a defect in her own title 
by reason of the sale to EIiram Sloan, then already made b r  the ex- 
ecutor, or  n-hich he should thereafter nlake to any one, under the 
power in  the will. And if a defect existed, she should shom~ it. I t  
was also in eridellce that the defendant had had, uiider her deed from 
the sheriff, seren years' actual possession, adverse to the alienee of the 
executor. 

The jury under the charge of tllc court, founcl a ~ e r d i e t  for 
the plaintiff, and, j l t d g m ~ ~ i t  being rendered accordingly, the (567) 
defendant appealed to the Suprciiie Court. 

Stlvange f o r  p la i71 t i f .  
TT'inston foi. d e f e n d a n t .  

DAXIEL, J. TTe think that the opinion of his Honor was correct, 
for  the defendant conditioned against nothing else in the corenant but 
the acts of the executor under the pon7er in the mill. And, as the 
polTer giren by the testator to his executor was to sell and conrert the 
lots into money for the benefit of his wife and children. such a sale 
for mere volunteers v a s  roid by force of the s ta tute  of fraudulent 
devises, as to the creditors of the testator, under whom the defendant 
claimed. The deed. which the sheriff gare  her shortly after the pur- 
chase a t  his sale, being defective, does not prerent her from applying 
now for a good deed froin the old sheriff if alive, or the present 
sheriff, in case the old sheriff be dead, or is out of the State. (569) 
L a m  1799, ch. 538. TTe think that the judgnieiit must be af- 
firmed. 

PER C ~ R I A J I .  N o  error. 

DOE EX DEN. J O H S  W. THOMAS v. J O H S  ORRELL. 

1. A person who was in apparent possession of a tract of land when i t  was 
sold by the sheriff under an execution against him, and in like posses- 
sion when an action of ejectment was brought against him, cannot, 
after entering a defense t o  the action, be permitted to  allege tha t  
others. who were also in possession, had both the title and the sole 
possession. 

2. If the person thus  sued meant to disavow any possession in himself, he 
should not have entered any defense. 

3. Upon a judgment by default against a casual ejector, if i t  be shown to  the 
court that there are  other persons in possession. holding different 
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parcels in severalty, judgment will not be allowed for the ~vhole tract 
sued for, but only for the part of which the person was in possession 
on whom the declaration was served. 

APPEAL from DAVIE, Spring Term. 1845; B a i l e y ,  J .  
E j r c t m e n t .  The title of the lessor of the plaintiff was a purchase 

and a conreyance of the preuiises from the sheriff, upon judgments 
and executions against the defendant. who was in  possession of the 
premises at the time of the sheriff's sale. and also when this suit was 
commenced. 

The defendant offered to prove that before the judgments rendered 
he had sold and conveyed the land to his two sons, one of whom lired 

in the house in r h i c h  the defendant resided, and the other oc- 
(570) cupied a separate and distinct portion of the tract, and that, in 

truth, the possession of the lands. as 15-ell as the title, was in  the 
sons at the time of the suit brought. But the court refused to receire 
the elidence, and the jury returned a verdict for the plaintiff, and 
from the judgment the defendant appealed. 

C l e n z m o n s  for  plaint i f ) ' .  
B o y d e n  for d e f e n d a n t .  

RUFFIS. C. J. I t  being admitted that the defendant Tras actually 
an  occupant of the premises, that is sufficient to sustain this action 
against him. The offer to give eridence of the possession of the sons, 
under the defendant's conveyance, ~ r a s  but a corert attempt to elude 
the rule tliat, ill ejectment by the purchaser a t  sheriff's sale against 
the debtor himself. the latter cannot set up a title out of himself. I f  
he meant to disavow ally po~session in himself. TI-hy did he defend? 
I f  the defendant had not defended, but it had been showll to the court 
tliat there TI-ere other persons in possession, holding different parcels 
in severalty, judgment 11-ould not hare  been allowed for the whole 
against the casual ejector. but only for the part  of 11-hich the person 
v a s  in possewion on whom the declaration n-as served. Bul. N. P.. 
98. But after having defended for the ~ v h o l ~ . .  and when it is  clear that 
the defeildant is. at best. one of the posPessors. it is no excuse to him 
to say that  there are others also ill po~session. I f  the others be in 
possession, as he alleges. they callnot be prejudiced by the judgment 
against the present defendant. for every plaintiff in ejectment takes 
possession at his own risk, and must take care not to take more than 
he is entitled to, nor to turn out persons v-110 ha re  the title. on which 
there has been no judicial decision. The lessor of the plaintiff can. 
of course. have the defendant put out of the premises; but he will 
enter, himself, at the hazard of being n trespasser on the sons, pro- 
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vidc-d t h ~ y  really are entitled to the land. I f  he wished to bind them 
by tlie judgment in this action lie ought to l i a ~  e sen-ed them also with 
,z copy of the declaration. As  lie did not, the sons are still a t  liberty 
to  assert their title agaimt the lessor of the plaintiff; but the 
defendant has 110 right to assert it  for them, or rather, to set (371) 
up their title and their possession with t11enl to protect him- 
self from being e~ ic t ed .  

PER CURIAM. K O  error. 

Cited:  Judge r .  Houston, 34 S. C'., 112, 114, 115; Mcf'lenntrtz z.. X c -  
Leocl, 7 5  S. C., 6 6 ;  Ed~cards  z.. Phillips, 9 1  K. C., 358. 

DEN OX DEX OF NATHAN A. STEDMAN v. RODERICK IIcIXTOSH. 

1. Where a person who had a lease until  a day certain, having had notice to 
quit ,  held over, and a n  action of ejectment had been brought against 
h im by the  lessor, and pending this action he quitted the possession, 
and then the lessor sued him and recovered a certain sum for his use 
and occupation of the premises during the t ime he  held over:  Held. 
t h a t  t h i s  was not a xa ive r  of the  notice nor evidence of a new tenancy 
from year to year. 

2. If t he  money recovered in the  last action had been recovered or receired 
a s  rent it would have been evidence of a new tenancy. 

APPEAL from CHATHAM, Spring Term, 1845 ; Cnldwcl l ,  J. 
Ejectttzent corilliienced 19 Soreiiiber, lb42. On the trial tlie plxill- 

tiff gare  i11 e\ ider~ce all instrumerlt of writing. executed by the plain- 
tiff, in these words: "I ha re  this day agreed with Roderick XcIntosll 
to  let him occupy the liouse i i o ~ ~  in  his oecupancp on rnv lot, a t  the 
rate of fourteen dollars per aiinum, to commence 011 26 October. lS41, 
he haring settled with me for the rent up  to that time; in case 3Ir. 
h1cIlltosh shall desire to remove the house before October. 1842, lie is  
to pay me o d y  for the time lw occupies tlie house, nllile 011 111y lot, a t  
the rate above mentioned. I hereby acknovledge that I put no 
claim to tlie 11ou.e; all I contend for is tlle relit of tlie land. 
I n  ~ritiiess wllereof, I ha le  hereunto set niy hand and seal." (572) 
This instrunieirt was dated 9 Septellibcr, 1841. 

I t  was admittcd that the defendant v a s  in possession of the prem- 
ises mentioned ill the declaration and referred to in the instrument of 
writing sct for th ;  and it v a s  proved. on the part of tlie plaintiff. that, 
in July. 1842, the lessor of the plaintiff told the defendant that he 
wished him to leave the premises as soon ad he could, mid Ile must 



IS THE SUPREME COTRT.  [2 7 

leave a t  the end of his time, to which the defendant replied. that  he 
Tras as anxious to get anray as the lessor of the plaintiff was to get him 
away, and he would leave as soon as he could. I t  also appeared that 
the defendant did not leare the prenlsies i n  question until the Fa l l  of 
lb43. pending the present action. 

The defendant then offered in evidence a warrant, sued out by the 
lessor of the plaintiff against the defendant, on 4 November, 1643, and 
after the defendant had removed from the premises, for  $30, on which 
the defendant confeqsed judgment for $22.25, on 7th of that month;  
and the defendant also proved that the same was sued out for the rent 
that  had accrued in 1542 and 1843, on account of the occupancy of 
the premises in question by the defendant. and insisted. that  i t  was 
evidence of a nelv tenancy created between the parties, and, therefore, 
the defendant ought to hare  had notice to quit, and further i t  was 
evidence of license for the pear during vhich  this suit was brought. 

This being the only contested point i n  the case, the court charged 
the jury that whatsoerer the law might be between landlord and ten- 
ant, when notice was giren to quit, and thereafter rent was paid by 
the tenant and accepted by the landlord, the tenant being still i n  pos- 
session, i t  did not apply to this case, i t  appearing that  there was a 
suit pending to recorer the possession when the warrant  was sued 
out, and that  the defendant had then left the premises. 

The jury returned a rerdict for the plaintiff, and, judgment being 
rendered accordingly, the defendant appealed. 

(573) B a d g e r  for p la in t i f f .  
J .  H .  Ilazrghton for de f endan t .  

SASH, J. When this was formerly before us, 26 If. C., 291, it  was 
decided that  the defendant had the premises under a special contract, 
n~hich terminated his right to keep the possession on 26 October, 1542. 
The plaintiff had, in July,  1841, given the defendant notice to quit at 
the expiration of his time. On the last t r ial  it appeared the defendant 
quitted the premises in  So\-ember, 1843, after which the plaintiff war- 
ranted hi111 for the sum of $30, and judgment was confessed by the 
defendant for the sun1 of $22.23, as rent accruing for the occupancy 
of the premises during lb42 and 1843. The warrant x7as dated Sovem- 
her, 1543. The clefelidant contended that this xvas a waiver of the 
notice to quit and an acknonledgment, on the par t  of the plaintiff, 
that  at the time this actioii was brought the defendant was his tenant. 

The general principle is unquestionable, as  stated by the defendant's 
counsel. TT'here a tenant, ~ ~ l i o  has received notice to quit, holds on 
and his landlord receires rent eo n o m i n e  from him for the time for 
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n h i c h  lie dceh so hold over, i t  is a waixer of notice, and  the relation 
of landlord and  tenant continues. (ioodright r .  C o r t i i z ~ n t ,  6 Term,  
219, 220. S o  i n  Zouch 1 . .  TT'i,lingtlale, a distress f o r  rent  accruing a f te r  
t h e  term of lease had  expired x7as adjudged to he a n a i r e r  of tlie notice. 
I n  each of the  above caces the action i n  ejectment was brought a f te r  
t h e  waiver of notice and  of course ~ r h e n  the plaiutiff liad 110 r igh t  
of entry. I n  t h e  present casc, a t  the t ime the action was conmlericed, 
the  plaintiff liad a clear right to enter.  Tlie t e rm Iiad espired and  
the  defendant n as  ho ld i lg  o ~ e r .  Does his  s u b w p e n t  action and  re- 
corery by v a r r a n t  m i ~ e  the  notice preriouqly g i r e n  a d  reinstate 
the  defenda i~ t  i n  his position of t e n a n t ?  Doe r.. Bat ten,  1 C o ~ r . .  213, 
is  much like the  preceilt. Tliere the defendal~t ,  nl io  was tenant  f r o m  
year  to ) e a r ,  held o ~ e r  a f te r  notice to quit,  and t h e  plaintiff brought  
his action of ejectuleiit. -kftcrn.ard, arid u-llik this  suit n.a. pendiliz. 
the plaintiff r e c e i ~ e d  fro111 the dcfrrrd:rnt a yuartcr ' i  rellt. r p o u  
the  t r i a l  this  n a s  ruled b r  Lord X u ~ r a f i ~ l t l ,  to bc a ~ v a i r e r  of (374) 
notice, and  the plaintiff v a s  ~ionsui ted.  Afterward*, upon a 
doubt suggested by hie Lordship, the case n.as argued a t  length upon 
a rule  f o r  a n e v  trial.  Af te r  argument  the court decided tliat as 
the  plaintiff, a t  tlie time he  brought his action, h a d  a clear riglit ao 
to  do, the  subsequent receiving of rent  Tras not i u  l aw a b a r  to  the 
a ~ t i o n ;  b ~ l t ,  if there were ally doubt as  to the interltion of the ~mr t ieq  
as  to r h e t h e r  the  acceptance of tlie rent  was mutual ly intended or  
understood a s  a w a i ~ e r  of notice, i t  n-as a matter  of fact  to be left to  
the  jurv. Loid  K ~ i ~ y o n  i n  the  subseyuerit case of (;ootlriglzt r .  ( ' 0 1 t l l -  

rent ,  denies thi;  doctrine. and that ,  u p o ~  a colisideratioz~ of Dot / .  

Batten,  a d  also Onslo/c r .  Enton,  cited in  tlie arguliient. B u t  it i~ 
to be remarked, he  docs not  deny the  authori ty  of the case cited b~ 
Lord ,lIansfield, tried a t  the Lalicnster Assizes, nl len Xr.. J t r s t i l ~  
I;ouid ~ r a s  at tlie bar. I n  tha t  case a n  eject~ilent n a s  brought, a n d  all 
action also f o r  uqe a n d  occupation of the same premisec. fo r  rent  v h i c h  
accrued subsequelit to tlie t ime of the demise. I n  that  ca*c i t  was 
argued. as  liere, that  the action for  the us t  and occupation n a* fonlldcd 
oli a supposed l)erliii\sion of the plxirltifT to tllc tlefei~dant to oc.cul)y: 
therefore, i t  mls ail aclilior.lcdglileilt, on  the par t  of the plaintiff, tliat 
the  defendant Traf h i i  tenaut,  and, c o ~ ~ w p c n t l y ,  a waiver of his  notire. 
I t  wac lield. the  actions were brought fo r  se7 era1 d.emandq. to both of 
which t h e  plaixitiff n a s  erititlcd; cor~iequentlv the  one was n o  n-aircr 
of t h e  other, for.  af ter  tlie recoT e ry  i n  ejectment. t h e  plaintiff via< en- 
titled to tlie profits f o r  use and  occupation. This  case conld not h a r e  
escaped the  notice of Lord K e n y o n ,  and,  tliouqli he  haq n o  he4tat ioi1 i n  
denying tlie maill proposition. as decided by Lord J I n n s f i ~ l d ,  lie does 
not dell?- the authori ty  of tliiq ~ a s e .  I n  the case heforc LIQ it i* ~ t a t c d  
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that  the money recovered by the plaintiff i n  his ~va r ran t  n a s  for use 
crnd o r c u p a t i o i ~  as in the a n o n p o u s  case. The money here was not re- 
co~c red  as rent eo rzomin~, but for damages for use and occupation of 

the premises. This is further show11 by the fact as disclosed ill 
(575) tlle case, that at the time the warrant issued the defendant had 

left the premises. The sum paid was $22.25, due for the time 
he actually occupied the premises at $13 per ailriuin, which is tlle rent 
mentioned in the agreement. This suiil, then, was recorered by the 
plaintiff, not as rent, for he would h a l e  been entitled to $28 for t uo  
years, but as damages during the time the defendant did occupy the 
premises. 

The arguilient for  the defendant is that the receipt of this sum i3 
cl-idence that there was a u a i ~ e r  of the notice and trespass, and that a 
new tenancy arose upo l~  a lease from year to year. I f  the truth was that 
this uioney was received us wit we nil1 not deny the legal conclusion. 
But we thiuk it a clear mistake to consider it as rent, although d ~ e  
parties called it so, and properly eriough for the purposes of cornmoil 
parlalice. But it was not rent, and could not  hare  been recc i~ed as such; 
for as  rent 011 t h a t  lease (if it  existed, as supposed) it ~vould not hare  
bee11 due uutil 26 October, 1843, and the suul u-ould then have been $28, 
and not $22.25. This is coilclusire that the lnoney was not demanded 
and paid as rent, properly speaking, but as the damages which the 
onner of the land had sustained by the defendant's holding over for 
about 19  months. 

Y e  conclude, then, with the judge who tried the cause, that under 
tlle circumstances of this case the warrant brought by the plaintiff was 
not a n-ai'ier of his notice to the defendant. 

PER C ~ R I I X .  S o  error. 

(576) 
JAMES L. BATTLE v. TVILLIAI\I D. PETKAP 

1. A ces tu i  que t r u s t  is  not entitled to call for the  legal estate ~ v h e n ,  from 
the  na tu re  of t he  t rus t .  h i s  ownership i s  not  immediate and absolute, 
and when i t  would defeat or put it in h is  power to  defeat or endanger 
a legit imate ulterior limitation of the  t rus t .  

2. Where by will made since 1827 property i s  conveyed to  A. in t ru s t  for the  
use of B.. and tha t  h e  will pay over to h im annually the net  income or 
interest  accruing therefrom; but if B. should die without lawful issue, 
then the  property to  be held for others:  Held.  t h a t  B. could not com- 
pel A. to  convey t o  h im the  legal estate.  

3. The ac t  of 1812, Rev. Stat . .  ch. 46, see. 4 .  was  not intended to  embrace any  
case in which t h e  trustee could not  voluntarily convey to the  debtor the  
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legal estate n ~ t h c u t  incur l ing  a breach of t rus t  t c  other persons nit11 
whose interests he is  also charged. 

4. Where the  court  cannot decree a conveyance of the  legal title a t  t he  sui t  
of t he  t e s t u ~  que t rus t .  t he  trustee 's  estate cannot be divested b! a 
sheriff's sale under a n  execution against  the  cestuz que trust .  

,\PPEAL froill EDGE( O ~ I R E  Spring Term. 184.5; Dick ,  ./-. 
T w s p a s s ,  brought by Jaines L. Bat t le  against t h e  sheriff of E d g t -  

combe, for  seizing certain slaves, the property of the  plaintiff, which 
t h e  defendant justifies under  writs of $ C ~ I . ( J  focru.c against the property 
of Jethro D. Battle,  ~r-liich came before t h e  court on a case agreed. 

M a r j  E. Taylor  owned the  s laws  i n  question, aud  made her  will 
i n  August,  1843, and  died. B y  i t  d ie  bequeathed one-third par t  of her  
estate to 31. L. Battle,  he r  heirs and assigirs, and  one-third to J a m e s  L. 
Battle,  his heirs aud aqsigns. Then  came the following clauses: "Iteiil 
3. I give and heqnc:tth likewise to Jaiilcs I,. Batt le  one-third of lily 
estate, i n  t rust  for  the use a n d  benefit of m y  nepliew, J e t h r o  D. Bat t le ,  
to h i m  and his  heirs forever;  and that  the said J a m e s  L. pay oxer to 
h i m  tlie said J e t l ~ r o .  a l ~ ~ l ~ ~ a l l ~ ,  the  net inconie or intereat :\ecru- 
i n g  therefrolu. I t em 4. I\k nil1 is tha t  ~ l i o n l d  either of the (577)  
a b o ~ e  legatees die  rr-ithour larrful i + w e  of their body, then the 
other  two shall heir tlie property of the deceaqcd; but that  J e t h r o  D. 
Battle's portiou h l l  be routrolled, a -  ill the th i rd  item directed." 

T h e  s laws  beloiigiilp to the  testator n e r e  divided into three shares, 
and  those w l l i ~ l i  a re  the qubject of tlip prcjac>i~t action v e r e  allotted to 
tlle plaiiitiff, as  the trustee for  J e t h r o  D. Battle,  and  v e r e  held b -  h i m  
as  such vl ien the defe~itlant qeizetl theill. 

I t  was agreed that  if the opi~lioli  of the court . j l~ould be f o r  the  
plaintiff there should be j u d g l ~ ~ r l ~ t  fo r  lliiii fo r  certain daniageq a n d  the  
costs; and if f o r  the  defendallt, the11 a ~iolisuit ~11ould be entered. T h e  
court g a l e  judgiiiel~t fo r  tlie l ) la i~~rifY,  and  t l ~ c  defc.i~d:l~lt appealed. 

Rt-FFIS-, C1. J. The queition i s  r r l~et l ier  tliii: is a cn-c n i th in  tlie act 
of 1812. concerilii~g eqrutahle intelcqtq ill real and  personal estate. 
TTe may prcmi;e that  n e  do not agree with cou~isel  f o r  the plaintiff, 
t h a t  there is  mi m ~ a l o g y  betwecn tlie cases under  tlli.; act and those in-  
I olviiig the  iiiquiry n h a t  uses :Ire, o r  a r e  not, executed u ~ i d e r  tlle statute3 
of uses. F o r  tlie act of Is12 asqu~iles tliat there n-as ]lot only a n  
intention tha t  the legal and equitable estate, 4iould not coalesce, hut 
t h a t  tlwy a r e  actually qeparate. T h e  sole .ubjects of t h e  act are  truqts- 
uses not executed. Tl'e think, too, tliat this  question doei not depend 



IS THE SUPREME COURT. [a7 

liierely on tlie intention of the creator of the trust that  the c e s t u i  p i e  

t rz ist  shonld h a ~ e  olilj- the trust, and not be entitled to call fo r  the legal 
estate. For,  in truth,  that is always, the intention, and it can be no 
other ill any truzt. I t  ic: the rery  object of y > a r a t i n g  the legal and 
equitable ownersllili. Rut. although that he the inte~ition. it cmiiot 

be rcqpicted, because it is i l~roi~sistent  r j t h  the other express 
(57s) intention that the cestzri y l ( ~  trrr5t should haye the nhole profits 

and the entire beneficial o~mersh ip  of tlie property. - l q  it would 
he r e l ~ u p a n t  to the nature of legal property that it should not be sub- 
ject to the debts and diipositior~ of the proprietor, so it is equaily 
repugnant to the entire equitable on nersliip that the on rier should not 
be entitled to call for a coiireymce from his trustee, and thus take tlie 
control of his, on11 estate into hiq O I T ~  hand*. Trusts, in this respect, 
are go~er i led  by the same rules xhich  goreru legal interests. S t l o ~ t d e n  
r .  H a l e s ,  6 Sim., 524; .Tnsper 1 .  _ l Iur .~re l l ,  16 S. C.,  357; D i c k  c. Pitclc-  
f o l d  2 1  AT. C.. 450. Still the inteiition is so f a r  respected, that a c ~ ~ t u i  
 UP t ~ u s t  iq held not to be entitled to call for the legal estate when, 
frorri tlie nature of the trnst, his o \ ~ i m 4 1 i p  is  not inmiediate and abso- 
lute, and ~vhr i l  it would defeat or put it i n  his power to defeat or en- 
danger a legitimate ulterior limitation of the trust. Hence, when the 
express purpose is that the trustee shall ha l e  the management of the 
trust property m"dShal1 r e c e i ~ e  and lay out the profits with his own 
liands a t  future period. in such cases the trustee cannot be corlipellell 
to gire up  his legal estate to the c e s t u i  q u e  trzrst. So, if the trust is 
not for a particular person only, but it is limited oTer for other personq 
for ~ l i o s e  protection the trustee's lcgal estate is necessary, or may be 
highly useful, it is plain that the duty of tlie tru3tee to those entitled 
i t !  f u turo  requires him to retain his estate, and therefore the court 
~ - o u l d  not decree him to conre- it. Suppose a conveyance by deed of 
a sln~-e in trust for one for life, and then in  trnst for  another, which 

as formerly the o l d -  method by n hich personal property could, bv 
an act irrter r l r o s ,  be li~iiited orer  after a life estate. Beyond doubt, 
?quit- nould not compel nor a11011 the truitee to conrey the legal estate 
to the tenant for life, but require hiin to retain it for the security of 
the relnaindernlan. And so ill ally case of a contingent limitation o w r  
it would be the duty of the trustee to retain the title and the control 
o ~ e r  the pos~wsion of the trust property. and the court of equity will 
not take it f ~ o m  him. as was held in the case cited of D i t k  I . .  P i t c h f o r d ,  
sr1prrr. 

Son-.  tlie act of 1812 did not mean to chai~ge the nature of 
(579) trusta. tlie relation bttneeli the trustee aud r ~ s t l r i  q u e  t r u s t ,  or the 

rights of tlie latter againct tlie former. The sole purpose of i t  was 
to render the inter& of the t c \ t / c ;  q u e  t m s f  liable at l a r ,  as it was 
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below in equity, for the debts of the ces t l i i  ytuJ trust in certain case,, 
by transferring by a sale oil cxecutioii agaiust the c t a t r t i  que t r u s t  the 
legal estate of the trustee, 215 nell  as tile tru,t estate of tlle debtor. I t  i y  

not a necessary c o ~ i ~ t r ~ ~ c t i o u  of sucli a pro7 isio~i, tl~iit it  was not iiiteiided 
to einbrace ail? sucll cases as those just ad1 erted to, in ~vhich the tru*- 
tee could not ~o lun ta r i ly  coiir r\- to the debtor without i~lcurriiig a 
breach of trust to other persons, n it11 nllose iiiterevts he is also charged. 
-1s was said in Gillls r .  JIlltlLuy, 13  X.  C., 172, ('the principle is tliat 
the legal estate is not to be divested out of the truitee, unless it may be 
done without affecting an> rightful purpose for nliich it was created; 
and, therefore, tliat if others had an equity ill the same property, tliat 
is, in the debtor's particular share, the act did uot operate 011 it. TTe 
need not in this case discuss the qu2-tioii on tlie third clause of the will, 
for nhatever doubt, iiiigllt be suggested oil that p ~ o ~ i s i o n  pel sc, i t  is 
clear upon that and the fourth clause, t a k m  together, that it nd, 
both the irlteiition of the testatrix that the legal title of Jethro D. Bat- 
tle's share should be k e l ~ l  ou t - t an rhg  ill the trustee, and that it is 
proper aiid l~ecdful  so to keep it, a s  a ,l~icld against tlie act? of iinpru- 
deuce or injustice of that persm, for tllc bellefit of thoqe that may be 
entitled under the contingent limitatioil eyer, uy~o11 his death nithout 
l e a ~ i n g  issue-nhich is tlie colistr~wtion of that clause under the act 
of 1827. I t  n a s  probably oue of tlle ol~jectq of interposing a trustee to 
vest i n  him tlie continued right of possessioi1, so tliat tlle first taker (if 
he limy be so called) sl~ould not be able by reinoral and alierxtion in 
distant parts, to defeat those to nhoiu the property is liniited over, of 
whom, indeed, the trustee is one. Die], z.. Pitthiortl i s  directly in point, 
for tlie court there refused to decree ere11 tlle possession to the tenant 
for life, much less a coilrr-ance. as it n a s  necessary to secure the con- 
tingent interest. As the court would not decree a coilreyance 
at the suit of the c~nflt i  i j ~ t t l  t i  trst, it follona that n.e lnust hold (580) 
that the trustee's estate would not he divested h , ~  a -heriff's d e ,  
under execution against tlic t eaf 11 1 q ~ o  f w \ f .  Therefore the judgment 
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DOE 01 DEX. ROBERT ARMFIELD v. R U F F I S  TVALKER. 

Where a deed ran thus, "this indenture made ( the  date inserted) between 
J. U. and J. S, both. etc., witnesseth. that I the said J. U.. have this 
day bargained and sold a certain tract of land lying. etc. (here the 
boundaries are described), for and in consideration of the sum of 
$1.288 to me in hand paid by the said J. S., the right and title of the 
above described lands I wil l  forever Tarrant  and defend from me, my 
heirs and ever: of them. and every other person lawfully claiming, 
unto J. S.. his heirs and assigns forever; to have and to hold, with all 
its profits and advantages appertaining. Given under my hand and 
seal." etc.: H e l d .  that this deed, though infcrmally drawn, -was suf- 
ficient to convey the fee simple to  J. S. 

 PEAL fro111 GI IT,FOXI) Spr ing  Terni,  1'4s ; C'n lc lve l l ,  .T. 
E j ~ c t t n e n t ,  iii n h i c h  both partie,  claii~ied u ~ ~ d e r  one Jos iah  Cnthai ik.  

T h e  plaintifl' in  order to shou title i n  hinlsclf, offered i n  evidence a 
decree of the  Supreme Court ,  madc a t  Decen~ber  Term,  1833. i n  t h e  
case of Rcdnzotlcl c c l l t l  others 1 . .  the  said (7~z t1~u~zX.  a d  ot l r~rs ,  x i t h  sun- 
d r y  f i .  fa's., and r e n .  e.1. issuing thereon, all  dulv certified. This  was 
objected to bj- the defendant's counsel, 011 the  ground tha t  it  ought to  

h a r e  been acco~iipanied by a n  exemplification of the bill and  
(381)  answer. The  objection n a s  overruled, because the  decree re- 

cited the  bill a n d  answer and  other proceedings h a d  i n  the  suit.  
T h e  plaintiff then offered i n  eridence the sher i f l "~  deed, made i n  pur-  
suance of a sale under  a ren. E T .  i s w i n g  f r o m  J u n e  Term,  1835, a n d  
returnable to December Term,  183.5, n-hich covered the  land  i n  dispute;  
and  he prored the defendant to be i n  possesqion of the premises. I11 

order  to s h o v  that  both part ies  claimed title under  rritllailk the  plain- 
tiff also offered in  eridence n deed of conveyance f rom the said Uil thank 
to one Jesse Sauiiders, executed i n  1630, a i d  deeds of conveyance f r o m  
the la t ter  down to the landlord of the defendant, and  prored tha t  t h ~  
said Saunders  died about eight months before this  suit was brought. 
T h e  deed fro111 Ullthank to Saunders  v a s  thus  expressed: '(This in- 
denture made (here the date  mas inserted) b e t r e e n  Jos iah  Unthai ik 
and Jesse Saunders  x~itnesseth, I the said Jos iah  rntllank h a r e  this 
day  bargained and sold a certain t ract  of l and  lying (here the boundariec 
of the  land a r e  set f o r t h ) ,  f o r  arid i n  consideration of the sum of twelve 
hundred and  eighty-eight dollars, to me i n  hand  paid by  the said Jesse 
Saunders, the r ight  and  title of the  abo~-e  described lands I will fo re re r  
xvarrant and  defend f rom me, m y  heirs and  e r e r y  of them, and  eyer? 
other person lan-fully claiming, l ~ n t o  Jesse Saunders ,  hi?  heirs alid 
assigns, to have and  to hold v i t h  all  i ts profits and advantages apper- 
taining"; signed and sealed by Jos iah  L-nthank. This deed, i n  the  
opinion of the conrt, only conr-eyed a life estate to Jos iah  Saunderq. 

406 
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The defendant offered to 1 ) r o ~  e by a ~ri taeq;  v-ho ~vrote  the deed that  a 
fee simple waq illteiicled to be conreyed. This testiinol~y was rejected by 
the court. The defendai~t t l iei~ p r o ~ e d  that hinlself and those undcr 
~ ~ h o i n  he claiilled had been in the uninternlpted possessioil of the lmid 
from 1530 till tlie coilliilencei~leiit of this suit, claiming adrersely, slid 
i~lsisted, (1) Tliat the deed fro111 the said ciitl~:~iil; to S a u ~ t d e r ~  con- 
\e>-ed a fee simple: and ( 1 )  I f  it  did riot, his title ~ r a s  made perfect 
by all adrerse posessioil of more tllan seven pears, under color of 
title; and (3)  That  it appeared f ro~ i i  the returii of tlie sheriff 
that  two separate tract; of land, belo~lgiiig to different defend- (552) 
ants, had been sold in mass. The  court, as before stated, decided 
that the deed con~e>-ed only a life estate, and Tvas of opiriion, from 
the return of the sheriff', that  the sale was not i n  mass, but in separate 
tracts, and charged the jury that the adrerse possession ii~sisted on 
could not arai l  the defendant, as the plaintiff's right of action did not 
accrue till the death of Sauuders, and, if the testimony was beliered, 
the plaintiff was entitled to a rerdict. The jury found a verdict for 
the plaintiff. mid judgrneiit being rendered thereon, the defe~idant ap- 
pealed. 

DASIEL, J. The judge, on the trial of this cause, n-as of 01)inion that 
the deed from Cnthank to Saunders conreycd but a life eqtate in tllc 
land and that the clause, "I will f o r e ~ e r  warrant arid defend for me 
and m , ~  heirs and exery other perSon, unto Jwse  Saunders a ~ ~ d  his heirs, 
to  h a r e  and  to  hold  v i t h  a11 its (the land'$) profits and adrantages 
appertaii~ing," was to be construed only as a covenant of warranty of 
the title and qui.et e l i j op ie~ i t  to Jesqe S:~unders and his heirs of the 
land described in the preceding part of the deed, and that this c a v  naa, 
therefore, ~vi th in  tlie n i e a ~ ~ i n g  of R o l ~ ~ r t s  1 % .  Forsy the ,  1-2 S. C., 36, 
Tl'iygs 1 , .  Sal~nclers ,  20 S. C., 618, and Stzell z.. 170ung, 25 S. C., 359, 
where it had been held, that, nhen in  a deed for land, a life estate 
on17 is mentioned in the premises and Aah~tzdunz clause, this estate call- 
not be enlarged into a fce hy a distinct and separate corerlant of war- 
ranty ill the same deed to the grantee arid h i s  hcirs. The deed in ques- 
tion is certaiul- rery il~forinally  dram^, yet it dots not want the essen- 
tial parts of a deed, as the names of the bargainor and bargainee, the 
colisideration, the certilinty of the land i~itcnded to be conr eyed, aiitl, 
we think also, the estate in fee, illtended t u  be had and held by the 
grantee. I11 the beqil~iiing of the deed, it is stated to be an indent- 
ure be t~v te i~  Josinli Uiithauk and J e w  Sau~iders ;  and it TI-itnesqeth 
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(;\:I) "I the ,aid Josiah riitharik hare  this day bargained mid sold 
(not  iaying to nho111) a ce~ta i i l  tract of lal~d." Then the grantor 

1)roceeds in  the deed to describe tlle land, mention the consideratioi~, 
a d  inyert the co\cnant of warranty of the right and title of tlle said 
lalid t i  , J r s w  hf?'icunders a n d  4zs he irs  t o  h a l e  ui2d t o  hold n i t h  all its 
profits," etc. The narrantg  clause and tlle h a b e ~ Z u m  clause are here 
blended together ill the saiue sentence. The nords  "to hare  and to 
hold nit11 all its ( the laud's) profits," must refer to and be g o ~ e r n e d  hy 
the uext antecedent in the s~litence, to  wit, Jesse Saunder, and his heirs. 
I f  the heirs are not ((to h a l e  and to hold," neither can Jesse Saunderh 
hi~nself. I t  includes both or neither. And the seiltence n a s  so written 
to prevent tautology, in the estiiiietion cf the n r i t e r  of tlle deed. I f  
a deed for a valuable coi~sideraticii, gire land to anorliei- and his 
heirs, it is a good deed on delivery to pass the estate i n  fee, notwith- 
stai~diilg it be \ c ry  irifornlally framed. Co. Lit., 'i ( a ) ,  4 Kent's COIL, 
461, and it is :t rule of law that if t ~ r o  co~~structloiis call be placed 011 

a deed or aly- part of it, that ihcll be g i ~ e n  to i t  nllich is most benefi- 
cial to t l ~ e  grantee. \Ire think that there is enough in  the deed to carry 
the fee to Jesse Saunders. Therefore it is unnecessary to decide the 
other points raised in the case. 

PEE C ~ R I A A ~ .  T e n i r e  do rznco. 

(564) 
JOHS H. WHEELER v. THOMAS BOUCHELLE'S A m r r \ ~ s ~ ~ t a ~ o ~ .  

1. If a ca. sa. and fi. f a .  are both issued, and, after the sheriff has levied the 
fi. fa., and while he has the property undisposed of, he executes the 
ca. sa., the court. upon the application of the debtor, >rill set aside the 
ca. sn. and discharge him from custody. 

2. But where a ca. and a fi. fa, were both issued at  the same time, and 
the latter was levied, and, while so leried. the sheriff returned the ra. 
sn. "ot found," the bail cannot avail themselves of this in a plea to  a 
srire facias to subject them. 

3. I t  is only an irregularity, and the bail cannot by plea take advantage of 
an  irregularity in the process against the principal, as if the rn. sa. 
had been sued out more than a year and a day after the judgment. 

4. The return of a sheriff upon a ca. sn. "Not found" is sufficient. 
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_YPPEAL from XELKLENBURO Spring Term, 1845; B a i l e y ,  J. 
S c i ~ e  fa t ins  against tlie administrator of Tlioi~las Bonclielle, tlit. 

bail of John  E. Bo~ichelle. LY1iioi~g other pleas the d e f e i ~ d a ~ ~ t  pleaded, 
(1) That  no t ap la \  utl sntiotuc r c  ~ ~ t l u v ~  had bee11 duly ~ u e d  out and re- 
turned, that  tlie prilicipal I\ a i  not to he fo~uid  in his proper coullty; 
and, ( 2 )  Tliat a t  the saille day the plaintiff sued out a f i e ~ i  f a c m  nncl 
cay tas  ucl s n t i s f u c i e i ~ t l ~ i t t ~  on the wid  jurlginent, slid aiter~viirds caused 
tlie fi. fu. to be levied on certaiu lalid of t l ~ e  pri~icipal  and the said l e ~ y  
to  he returned thereon, and that a t  the same term he also cauaed the 
ca .  sa. to h~ returned %ot found." 

011 the tr ial  i t  appearcd that at August Term, 1841, tlie plailitiff 
recovered judgment against John C. Bouchelle, and on S October fol- 
lowing he sued out a ti. fa .  aiid a ca. sir. tliereon, returnable to February 
Term, 1842, and delivered them to tlle sheriff; that the sheriff' l e ~ i e d  
the fi. fa. on a piece of land belonging to the defendant, and returned 
the same on the ji. f a . ;  and that, after such levy, and while it 
was in  force, he rrturlied the cu .  su. at  the same term, "not (353) 
found." A ren .  c . ~ .  issued froin February, la42,  to sell the land, 
on which the sheriff returued the sale, and that he had applied the 
price to executioris liavilig prior lien. Then the present actioii Tva; 

The court instructed tlie jury upon this erideilce to find for tlle 
plaintiff. They did so, aild from the judgmeut the defendant appealed. 

A l e s a n d e r ,  B o y d  and  Isedel l  for p l a i n t i f .  
Osborne  for de f endan t .  

R u r r ~ x ,  C. J. Although the evide~ice supported the second plea, yet 
i t  is to be obserred that, if that  plea n a s  irninaterial and no bar in this 
case, thwe Tvas 110 error in directing a verdict for  the pli~iutiff on that 
as nell  as the othcr iswe. For, as costs do not in this State go accord- 
ing  to success oil the seTeral issue!, but are g i ~ e n  to liiin who has judg- 
ment i n  the action, it is manifest that no injury can arise to the defend- 
ant by a rerdict against him on an i ~ s u e  joined 011 his iminaterial plea, 
since, if the xerdict nere for hiin the plaintiff nould still be entitled 
to judgment not~vitl~rtaiiding the rerclict, for thc debt and the snmc 
costs. 

The p ~ i i i t  therefor? is nhetller the matter of the second plea is a bar 
i n  this case. K i t h  his Eonor,  we think that  it is not. The  plea admits 
that  the ca.  sa.  is in due form, and was duly sued out, according to the 
course of the court. Indeed, there is  no doubt that tlie plaintiff might 
sue out a ji. fa. and a ca. sa.  at the same time. X c X a i r  1 % .  R a g l a n d ,  
17 S. C., 42. The ca. sa.  was, therefore, i n  itself, nilid, and the fault 
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n a s  not in tlie writ, but in the subsequent proceedings on it bx the party. 
I f .  after seizing property on a f;. fa. and nliile it remained in the sheriff's 
hands undispostd of, the debtor had been arrested on tlie en.  sn. .  it 
uould ha l e  been irregular and iuiproper; and, a t  the motioli of the 
debtor, the court nould ]lave discharged hi111 from cu,torly and set 
azide the nr i t .  X d e r  1 % .  P n m e l l ,  6 Taunt., 370. That  would have 

espo~ecl tlie creditor to the debtor's action for false impri.on- 
( . jS6) nicnt, and enabled the bailer, if sued, to plead truly that there 

n a s  110 ca. so. But, in the nature of thiligs, a mere irregularity 
ill tlie executioli of l)roce5s n hicli i, T alid in itself ca~inot render it T-oid, 
and until it  was set aside the debtor could not h a l e  an action for his 
arrest. Perhaps, too, the court uiiglit set aside the t n .  st/. up011 the 
niotio~l of the bail. That  might ill some degree depend 011 c i rcu~i~~tance; ,  
as if the bail had funds of the prilrcipal in his haiicls or other indemli i t~ .  
But n i t h  that n e  hare  i~othirlg to do at present, as here the matter is 
brought fornard  as a bar. S o w  the statute, by requiring a en.  str. to 
be sued out aiid returned not? es t  itlretztlrs, necessarily g i ~  cs the plea in 
bar that  there n a s  no ca. sa.  But it does not make an irregularity 
in  executing the en. sa.  also a bar, unless thereby tlie proce;s is made 
xoid, so that the case m a r  be treated as if none had erer  i.-ned. But 
that is not the case, for bail calnlot thus take advantage of au irregu- 
larity, as if a ca. scc. he sued out after a - e a r  and a day. C f h o l n z o i l d ( ~ l ~ y  
1 % .  R e n l l n y ,  1 Lord Ravmorid, 109. Suppose tlie v r i t  ill this case had 
been berved on the debtor, and that he had not moved for his discharge, 
but n a. il~lprisoiied on it ; 1 er)- clearly that ~ o u l d  ha1 e been a dis- 
charge of tlie hail. That  shons the w i t  was ~ i o t  void; aiid as tlie bail 
might derive the benefit of the writ, as a cci. scl., so he inuqt be charged 
by it nllile it rernairis in force. 

I t  is the11 objected that  the return of the ca. sa. is defec t i~e ,  because 
the act sa>s ('the execution inust be first returned that the defeiidarit is 
not to b~ found"-x~hereas this returii in ( '~iot  fou~id." But tlie act doeq 
not profess to prescribe a return in 1lcrc verbs, but only the nature and 
substance of it ,  namely, one of non cst z ~ w n t ~ i s ,  and there is no differ- 
ence between "not t o  ~ I P  found" and "not found" in this  vie^^. 

PER C ~ R I U I .  S o  error. 

(587) 
DAVID LESTZ ET AL., ESECUTOI~S, ETC., V. MAXWELL CHAMBERS ET ALS. 

1. If a sheriff sell under a n  execution property which does not belong to t h e  
defendant i n  t he  execution, and the  plaintiff in the execution, with a 
knowledge tha t  the money was  so wrongfully raised, receives i t  from 
the  sheriff, he  is  guil ty of the  tort equally with the sheriff. 
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2. But where the real owner of the property is present at the sale and does 
not object. but acquiesces in it ,  he cannot support an action of t o r t  
against either the sheriff or the plaintiff in the execution who receives 
the amount raised by the sale. 

, ~ P P E A T ,  f rom Ron. 1s Spriiig Teni i .  1h-G ; Ra~i?!j. J .  
l l ~ o r e r ,  brought to lecm er  tlie value of a ucgro noiiia1i, sold by  tlie 

sheriff of H o n a n  h -  vir tne of csccntiour i swed  in favor of the p r c w i t  
defendanti :~gaiu-t  the executor.\ of our  Hileck. I t  n a s  ill proof, tha t  
T - a r i o u ~  juc1~111clits had bwii oh ta i~ ied  against thc  executors of Hileck by 
the deie~idal l ts  and other creditor<. t h a t  eaecutiolis r e r e  i swed  thercupo~i  
and  placed i n  the hands of tlie sheriff h -  the  clerk of tlie court, without  
a n y  special iristructio~is f rom the plaintiffs i n  those executions; t h a t  the  
rxecutions lvere levied 1117011 the  negro ill c011tro~-ersy. together with otlicr 
negroes; that  the  p r o l ~ e r t y  leried upon v a s  sold, a r ~ d  tlie rlioliey ar is ing 
f rom the  sale paid to the  defendants by tlie sheriff ill satisfaction of 
the i r  executious. The negro i n  controversg had beeu the property of 
the  said Hileck, and was ill his  possessior~ a t  h i s  death. A short t ime 
a f te r  his  death his  fanlily entered into a n  arrangement  by which they 
agreed to d i ~ i d e  the  property among thelii, and  each to pay  a certain 
proporti011 of the  debts of the estate. T h e  v i d o v  of Hileck v a s  a p a r t y  
to this  agreement and the ncgro i11 question fell to her  share, arid she 
contracted to  pay  one-sixth par t  of the debt., TT-hich v e r e  then sup- 
posed to amoulit to about eighterli huiidred dollars. 111 pnrwmice  
of this  agreement a bill of sale n a s  executed to the widow by  (588) 
all the children, and also by tlie executor of Hileck. T h e  widow 
afterwards interiiiarried v i t h  the plaintiff's testator,  who took t h e  
negro into his p o s s e ~ s i o ~ i  and  had  her  ill possession a t  the  tiiiie of the  
leuy. I t  was furtlicr i n  evidence tliat t h e  estate of Hileck was much 
more indebted than had been supposed a t  t h e  t ime of tlie fani i lv  ar-  
rarigenieut referred to. and  was i n  fact  insolvel~t.  I t  was also i n  proof 
tha t  on the d a y  of sale t h e  llegro TiTas brought to tlie place of sale by 
the plaintiff's testator, t h a t  he was pre;eilt and  made  iio objection to 
the sale, and tha t  he endearored to borron money, as he declared. with 
with a ~ i e w  to purchase her .  A\. xvitriesq also prored  tha t  he belieled the  
defendants were prcseiit a t  the  sale, but  lie was  not ce r ta in ;  tha t  they 
r e c e i ~ e d  the money for  the i r  debt. knowing tha t  it  was raised by the  
sale of the riegro in  question; tliat the sale by t h e  childreu and executor 
to the  wife of the plaintiff's testator was before the comnlencenlent of 
the suits against the executors of Hilcck. I n  the  action against tlie 
executors of Hileck i n  favor  of the defeiidants there was a n  adniis- 
sion of asset.. 

T h e  defendant's counqel moved the court to  nonsuit the plaintiffq, 
on the  ground tliat there ~ v a s  no evidence on which tlie defeiidants could 
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be charged in this form of action, and, second, tha t  as the plaintiff's 
testator brought the negro to the sheriff on the day of sale, mas present 
when she was sold, and made no objection, they were estopped from 
setting up any title. The court charged the jury that  there mas evidence 
from which they had a right to infer a conrersion, and that there was 
no estoppel. The jury found a xerdict for the plaintiffs, and from the 
judgme~it rendered thereon the defendants appealed. 

Boyden for p la in t i f f s .  
-4 l rnnnder  n n d  Osborne  f o r  ( l ~ f e t d a ~ ~ t s .  

DASIM., J. I n  this case it is admitted that the sale of the slave in 
controTersy by the executors of Hileck to the widow was bona 

(589)  fide. T h e n  she afterwards married Le~itz.  the slare, by force 
of law became his property. The judgmeiits, nhich the present 

defendants arid others obtained agamst Hileck's executors, were all 
taken tlr botzis testnor is.  The sheriff, therefore, had no right, under 
tlie executiolis issued on the said judgments, to l e ~ y  them on the slave of 
Lentz. And as he did, and afterwards sold the slave under the executions, 
he v a s  guilty of a t o r t  and conversion, if he had no license from the 
owner of the slalc to do the act. h d  if the present defendants received 
the money with a kuoliledge that it was so wrongfully raised out of the 
property of Lentz for their benefit, it  was erideiice of their assent to the 
t o ~ t  of the officer, and mould make tlleni also guilty of the t o r t  by rela- 
tion. Senell on Sheriffs, 2 4 b ;  I Maul. 6 Sel., 383, 599; Stra., 996 ;  
Brolrn on Actions a t  Lan, 110, 113. d u d  on this ground we suppose the 
judge considered the case to rest. But the erideuce furthermore showed 
that, after the levy, Lentz contiirued in possessiou of the slave and on the 
day of sale he brought her to the place of sale and was present and made 
no objectiol~ to the sale, and that lie, furthermore, the11 endeavored to 
borrow ilioney, as he declared, with a i i e w  to purchase tlie slave himself. 
I t  seems to us that  the bare levy by the sheriff, and the11 lealing the 
slave in the possessioi~ of the owner did not amount to a tortious conver- 
sion. -\rid, as the subsequent sale of the slare was made by the consent 
of tlie owner and in his presence, that act was not such a conversion as to 
enable the owner to mainta i~i  an  action of troTer agaiust the sheriff, 
and much less against the present defendants for receiving the pur- 
chase money, although they kl~en. that  the money was the price of 
the said negro. This is not upon the ground of his  presence being 
an  estoppel, but that his conduct amounted to an assent to the sheriff's 
acts. I t  is probable, whe11 the testator's debts ne re  found to be so 
much larger than was expected. and so the purcllase by the widow 
turned out to bc a hard bargain, her second husband was willillg to give 
u p  the negro to be sold under the execution. At all events he gave the 
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sheriff eyer. reason so to think, and, a f te r  rollcurring i n  the  sale 
a s  he  did, hc cannot t reat  it as a nrol lgful  con7 crs io~i .  T h e  judge (590) 
refused to nonsuit t h e  plailitifl's o r  to charge i n  f a l o r  of the  
defendants on this  eridence. 

P E R  CUKIAM. TTcnire  ( 1 ~  noco.  

Ci ted:  W e s t  z.. Tilyhniccn, 3 1  S. C., 165; Smith 1 % .  Clritwood, 34 
AT. C., 348; Riggs r.. B r i c k e l l ,  68 I1T. C., 242;  Draper c. bum to?^, 90 
N. C., 18.5. 

J O H S  ARRINGTOS v. CHARLES J. GEE ET AL. 

1. The rule as  to interest payable on debts is regulated by the law of the 
country in which the contract is made, the law presuming that the 
contract is to be executed there unless the parties stipulate otherwise. 

2. And this stipulation, to take the case out of the general rule, must appear 
on the face of the contract. 

3. A contract payable generally. naming no place of payment, is to be taken 
to be payable at  the place of contracting the debt, and not where the 
domicil of the creditor may be. 

4. A bond taken simply to secure the perfornlance of a contract, wherever 
it  may be executed, must bear the same interest as the original con- 
tract, unless i t  be other-ise expressed on the face of the bond. 

5. When A,. a citizen of Korth Carolina, took a number of s l a ~ e s  to Alabama, 
and there sold them to B .  a citizen of Alabama, uho  was to glve him 
a bond with sureties for the price of t h ~  slaves, and this bond was 
executed by B. a t  Alobile (Alabama). where it  bore date, and after- 
wards brought to North Carolina and here executed by two sureties, 
citizens of Sor th  Carolna, the bond not expressing any place 
of payment: Held,  that the sureties, as well as the principal. were 
bound for the pa)ment of interest according to the laws of Alabama. 

APPEAL f r o m  SASH, Spr ing  Term, 1845 ; Dick ,  J. 
Debt upon a bond i n  the follon-inp wordq a n d  figures, to  n-it : (591)  

 BILE, 6 January ,  1837. 
$12,000. Twenty-four months a f te r  date, we o r  either of us, promise 

t o  p a y  to Archihald H. .'irriligton or  hearer,  tn-elre thousand dollars, 
f o r  d u e  received. CHAS. J. GEE, (Seal)  

11. H. PETWAY, (Sea l )  
STER. H. GEE, (Seal)  

T h e  only question was as to  the  ra te  of interest this bond should bear. 
T h e  f o l l o ~ ~ i n  facts  were agreed upon. T h e  obligee. 4. H. Arrington, 
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then and now a resident of this State, i n  the year . . . . took to the State 
of Alabama nlany slaws and sold them there to the firrt named obligor, 
Charles J. Gee, for the sum of $24.000, one-half of which was paid in 
cash, and for the residue of the purchase money he gave the bond. agree- 
ing a t  the same time to give for his sureties the other two obligors, both 
of ~vhom reside in this State, and their residences n7ere well kno~vn to 
tlle obligee. Arrington. The slaves were delivered. and the bond written 
and signed by Charles J. Gee in Alabama, and delirered to the obligee. 
Arrington, who brought it to this State,  here the other obligors ese- 
cuted it as sureties of Charles J. Gee, upon the facts aforesaid being rep- 
resented to them. The rate of interest fixed and allowed by the law of 
Alabama, upon contracts after they become due, is 8 per cent. The  de- 
fe~ldants'  counsel prayed the court to instruct the jury that, there beiilg 
no place of payment designated by the terms of the bond, it was, i n  law. 
to he paid where the obligee resided. aud therefore bore but six per 
cent interest. The court refused to gire this instruction, but charged 
the jury that  from the face of tlle bond and the facts agreed, the plaintiff 
was entitled to interest on the bond according to the laws of Alabama. 
The jury returned a rrrdict for the plaintiff, a l l o ~ r i ~ i g  Alabama in- 
terest, and from the j u d p n e ~ ~ t  there011 the defendants appealed. 

RI-FFIX, C. J. The Court is of opinion that there n-as no error i n  re- 
fusing the illstructions prayed by the defendants' counsel or in those 
which his Honor gave to the jury. The coutract of sale. from which the 
bond supd on had its origin, was made and completed in Alabama; mid 
the money. nhich the purchaser engaged to pay to the seller, ~ ~ o u l d ,  if 
not paid wlieri due, thereafter bear interest at the rate of 5 per cent; it  
not being stipulated by the parties that the payment should be in  any 
other place. Fo r  it is an undoubted principle of l av .  that. not only the 
~ a l i d i t ~  of a coiltract depcnds on the 1e.y loc i  contructus ,  but its effects 
including the rights of the creditor to i ~ ~ t e r c i t  and its a m o u ~ ~ t ,  depend 
also on it. The only question in this case. then. is which is the 7 o c ~ s  
c o n t ~ a c f z i s ,  so as to apply to this transaction the above mentioned prin- 
ciple. We think clear17 that  it is Allabania. Beyoud question that  is 
t rue of the original contract. namely, that of the purchase. sale and de- 
livery of the neproes. And "the m t e  o f  i n t ~ r e s t  TT-hich the debtor should 
pap is a part of t ha t  contract." so that taking a new security here. es- 
pressing that  the rate of intereqt should 11e at 8 per cent or  included 
therein 8 per cent for  interest accrued (unless i t  be a new contract for 
further forbearance granted here) would not be in  violation of our law, 
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but nould he wl id .  JI( Q I I P I  12 I .  J ~ I ~ I ~ A .  9 S. ('., 476. S11ch i- 
e len  the case n . l i c~~  a loan i:: made in olie c o u ~ ~ t r y  mid a sub- (394) 
sequent collateral .;ecurit i* takc~i  O I I  real cqtate in another. Dr 
1T701t r .  Jo i l ruot ! ,  10 Thea t . ,  367. Xuch  more ~ ~ l u , t  that be t1~1e nlien 
the security taken in a foreign place is merely personal. Fo r  the original 
contract obliged the debtor to pay a particular rate of interest, and the 
new security is merely the nleaus of more readily enforcing the perfornl- 
ailce of that obligation. I f  t h ~ n .  Charles J .  Gee. the principal debtor, 
had executed his note for this debt in this State, that ~ o u l d  not ha l e  
altered the rate of interest. prorided tlie note should become payable 
when the debt would fall due according to the origiiial c o ~ ~ t r a c t ,  and dld 
not designate some other place of payment; in other words. if the note 
x a s  but a security nirrely for the p rees i s t i~~g  debt and in no respect 
changed its character. 

But, in truth, this security by 5ond r a s  given by him in Alabama. as 
well as the debt originally contracted there, and the bond is dated at 
Xobile and specifies 110 other place of pcrforn~ance. Now, although it 
be true that  the rule of the Zex loci  confractrra, before stated, is  subject to 
the modification that  i t  must yield to the l e x  loci  in quo so l r e l e t ,  yet 
that  is  so only in those cases in  vhich  it appears from thc contract that 
the performance is to be at some other place. For, vhcii a contract 
states that the parties had in iew the law of another co~lntry when they 
made it then it is but right to sag that  the contract should be governed 
by the Ian7 the parties thus appear to ha1 e iutended, rather than by that 
of the loc i  rot!t~.nct~ra.  Thus ~iote* made and d:rted in D111)lin for £100. 
nlean I r i sh  aud not Englisl~ currtliry, U ~ I I C S ~  the) be p a a b l e  on the face 
in England, ill nhieh latter case the luonry nould be Englisli. J < P U I N I J J /  
i s .  K i n g ,  2 Bern. & A d . ,  301; Ayfj),oic 1~ 1.. I,,~qqli~, 1 Boon & C'i.e;., 1 6 ;  
Dozc 1 . .  Lippmnn, 3 Clark & Fill.. 1. FOI, debts ha7 p no ~ l t i r s  and a le  pa!- 
able ereryvhere, i ~ ~ c l u d i n g  the loc ~ r c  coirf rut tr i \  ; m d ,  therrfore, the lan 
of that place sliall gowrii, R ~ I ~ C C  it doe- not appear from the co~itract that 
the parties conten~phtcd the Ian- of' ally other l~lace. There call- 
i ~ o t  he any other 1 . ~ 1 ~  but that of the' place of the origin of the (jc)>) 

debt, unless it be that r l i c w  thc creditor nixy I)(, f o n ~ ~ d ,  \illre tlie 
debtor iiiust find the creditor for the purpose of making payinelit. But,  
inanifestly, this 1a.t can never br adopted, because it n-ould r a r y  v i t h  
every cliailge of cloinicil or reqidcnce of the creditor. Then, as v a s  
observed b -  L o ~ t l  R to~rqh i r t~c ,  in Deli 1%. Lipp~r~cr tc ,  a c30ntract, payablc, 
generally, i~aming  no 1)lac.e of l):~yllieiit, i~ to he taken to I,e parable at 
the place of contractii~g the d?bt, :LY if it nere  rsl~re-qecl to he there 
pa,vable. Being pavablr e~e rvn lwre .  the rate of i ~ ~ t n c i t  I I I U , ~  be de- 
ternlined b>- the lam of the origin, i i i~ce  there is liotliiiig (.l.;e 10 g i ~ e  
a rule. 
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That being so. certainly Charles J .  Gee is bound for Alabama interest. 
A$ to him, the contract is  to be conqtrued as if i t  said upon it. face, 
this debt sliall bear S per cent intereet, if not paid IT-hen due, the con- 
tract being made ill Alaban~a,  and the money to be paid there. I f  
he was sued on it in Alabama or here, there could be no hesitation in 
giving that rate of interest against him. Does i t  not follow that the 
other parties to the bond are liable for the same sum? We are to 
wppose that as to Charles J. Gee, the bond expressed that i t  xvas pay- 
able a t  Xobile. IVllerl the others executed it can i t  be also supposed 
that they inqisted that, as to them, the bond sl~ould be payable in Xor th  
C'arolina? Certainly not ;  for to say riotliing more, i t  cannot be pre- 
.unied. thnt the canic debt is payable at t n o  diffcreilt places, unless i t  
be qo expressed. I t  is said, indeed. that, as in our law the coiltract is 
-ewral. it  is the same thing, :L< if these parties had g i ~ e n  distinct notes 
in this State for the debt. But it i ~ .  to be recollected that the bond is 
n1.o joint and therefore, that all three of the obligors obliged thern- 
v l w s  jointly to do the same thiiig, that is to say, to pay a certain sum 
of inone-; and the only question is, ~ h e t h e r  \ye are to understand 
them as contracting to pay that suru at one and the same place. For,  if 
we are eo to understand, there can be no doubt froin what has been 

already said, that place is Mobile; arid then, according to the 
(596)  rule, that the interest is to be regulated by the lax- of the place 

of performance, the bond would bear Alabama interest. There 
n.ould h a w  bee11 uothing unlanful  in taking a bond in this State for 
that interest, as we h a l e  before seen, as it ~vould be merely a supple- 
mental security for a p r e ~ i o u s  lanful  contract. Now, it is irupossi- 
ble to suppose these defendants could hare  contemplated the paymelit 
being made here by them, and not at Mobile by the principal. The 
w r y  statement of the case is that they executed the bond as the sureties 
of Charles J. Gee; and in  the nature of things, therefore, they ex- 
pectecl to be only secondarily liable, and they were to be liable for what 
the principal had bound himself. I f  that  ne re  not so i t  would lead to 
endless confusion. For, suppose a principal in Alabama and three 
inreties, one liring and executing the bond in Louisana, one in E o r t h  
Carolina, a l ~ d  one in New Tork ,  would there be four distinct contracts 
as to the rate of intereet? I t  TT-ould be absurd to hold so. I n  reality, 
the contract of tlie sureties, in reference to the question under con- 
sideration, is one of guarniity of the performaace of his eontract by 
their principal; and therefore each surety, no matter where he lires, 
must be liable for precisely the same wrn, ~vhich is that for ~vhich the 
principal is liable, neither more nor less. 

From what has been said it follons that his Honor was right i n  
dccidinp the question, as a matter of l av ,  and not learing i t  to the jury 
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as a questiol~ of il~tclition of tlie partics as to the rate of interest; for 
the rate de1)eitdcd upon the question, what l a v  governed the case, and 
that was a question for the court and not the jury. The  illtention of the 
parties can n w e r  be ~tiatcrial in cases of this sort, except nhere con- 
tracts are made ill olle c o u i ~ t r -  and securities there taken ,tlulu f i d p ,  and 
expressed to be performed in anotlirr, n i t h  the purpose of erading the 
l e x  loci c o n t r a c t m ;  as if parties, in fraud of the l a ~ v  and to cloak u.ury, 
upon tl loan ill thi i  State take, a3 a vcuri ty,  a bill of exchange on 
another State in the cx1,ectation that it will be protested, so as to accu- 
ir~ulate i i~ terc i t  u l~dcr  tlie namc of dainagcs, or  wider the prctenie of a 
differericc ill rsclialipc; t 1 1 ~  the jury must find the intcntiol~ in order 
to apply thc Ian- to that fllift and de~ ice .  But here the bonu 
fides is iiot que-tioiicd, and th t  only dispute, w h a t  is  the legal (597)  
rate of intc1e.t 011 thiq contract nhicli, of course, nas  for the 
court. 

PER CTRIAM. K O  error. 

C i t e d :  D u l i s  r .  C o l e ~ ~ i u i z ,  29 N. C., 428; R o b e r t s  r.. AllcSeely ,  52 
S. C., 507;  I I o r ~ s t o ~ i  2 % .  P o f t , ~ .  G4 S. C., 38 : Il lor,  is 1.. IIocX.ndtr,y, 94 
S. C., 268;  R n d  c. Ltrtrd C'o., 128 1\'. C., 194. 

JAMES B U C H A N A S  A X D  TIFF: v. EZEKIEL H. PARKER 

1. A mother  who had money belonging to  her  children advanced the  money 
t o  t h e  defendant for the  purpose of h is  purchasing negroes in S o r t h  
Carolina and delivering them to he r  in Georgia, x h e r e  she resided: 
Held ,  t h a t  she could mainta in  th is  action for t he  money so advanced, 
i n  h e r  own name, the  defendant never having bought the  negroes, and 
not  having been advised tha t  a par t  of t he  money belonged to he r  
children.  

2 .  Held .  secondly. t ha t  though the  plaintiff admitted he had receiver1 a !:art 
of t h e  money by an  attachment in Georgia. the  def~nclant  could nor 
say  t h e  contract lvas merged in  a judgnlent unless he  produce3 the  
record of the a t tarhment  in Georgia. 

3. H r l d ,  thirdly,  tha t  i n  such a case a s  th is  the  s ta tu te  of l in~i ta t ions  did not 
apply unti l  a f ter  a demand by the  plaintiffs on the  defendant. 

4. If t h e  a c t  of 1815 will not bar, by the  lapse of three years.  where the  de- 
fendant  is  a n  agent,  neither ~ v i l l  the  ac t  of 1826. because there  must  
be a cause of acticn subsisting before t he  t ime under either s ta tu te  
can commence running. 
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l,eared to be this: I n  1832, the plaintiff, Uuicia, then the n-ido~v of 
one XcCullough, and a resident of the State of Georgia, placed 

(593)  in the hands of the defendant $iOO, that he  might purchase for 
her t ~ v o  negro boys in Sort11 Carolina, n here he Jvas then going, 

and bring them out to her in Georgia. She told him that if the said 
suni of n ~ o l ~ e -  dlould uot Le enough she would thank him to make up 
the balauce, a i d  she would repay him when he got back, to ~ ~ h i c h  he 
assented. The defendant came to S o r t h  Carolina and never returned 
to Georgia. Nrs.  XcCollough married Buchanan in 1835. A de- 
mand was made on the defendant for $536, in the Spring of 1843; 
and this action was brought on 2 September, 1843. V h e n  tlie plaintiff, 
Buchanan, demanded the said sum of money, he admitted that he had 
received the residue of the $700, out of the effects of the defendant, 
by a11 attachment in Georgia. H e  said that the money belonged to llic 
wife's two childreu, by a former husband, and that she had been obliged 
to a c c o ~ u ~ t  n it21 them for it. 

It n-a. insisted by tlie defendant, on the trial (1 )  That  the action 
ihould hare  b ~ e n  brought in the names of the two children, ( 2 )  That  as 
thc plaintiff admitted he had receired a part of the claim, under an 
attachnient in Georgia, the jury should infer that  the nhole simple 
colltract debt was lnergcd ill the judgment on that attachment, (3)  That  
the acts of limitation of 1815 and 1826 barred the plaintiff's claim. 
Under the charge of the judge the jury found for the plaintiffs, and the 
defepdant appealed. 

(601) TT'ui~reiz TT'inslow for  plaintif 's. 
,Ctrunge f o ~  de fendan t .  

DASIEL, J. First. Thc charge of his Honor, as to the capacity of 
the mother to bring the action, we think was right. The  defendant 
v a s  the agent of the mother, and he received the money from her, as 
her money, to purchase slaves for her benefit. I t  does not appear, that 
the defendant, a t  that  time he r ece i~ed  the money, had any notice that  
the tn-o children liad any interest in it. I t  had no ear-mark and, there- 
fore, he could not he held liable for it. 

Second. The  defe~idant insiqted, that the jury sl~ould hare  inferred, 
as Buc l i a l~a l~  admitted he rece i~ed a part of the debt under an attacli- 
ment in Georgia, that h~ had in fact and in lam receired tlle whole. 
The judge told the jnrv that  there was no eridence from nhicll they 
could make an7 5ucl1 inference, and that the plaintiffs Jvere entitled to 
a rerdict for the balance not receired. This. we think was right. The 
defendant did not produce any record of a judgment in a n  attachment 
suit in Georgia to show that the simple contract betv-een tlle parties had 
been merged in  the judgment. 
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Third. The  defendant relied on the act< of limitation. The court 
charged that, altliougl~ the plaintiffs might, after a reasouable time, 
have brought ail action of ussumpsi t  against the defei~dant for a breach 
of a special undertal~iilg on his par t  to purchase the said two negro 
boys, that  did not prevent tlicm from considering the defendant n their 
agent, up  to the deliland of the money, nhich took place n i th in  less than 
three years before the briiigi~ig of this action; that  until the demand, 
tlie act of linlitatioils did not commence running, as the posses- 
sion of tlie agent vim not adverse, but was tlie possession of the (602) 
principal; and that the cause of action was not complete until 
a demand. All the judge said seems to us to be correct. I f  the defend- 
ant  had purchased the two negro boys for the plaintiffs, as he  had 
promised, they would not hare  been considered his negrocs; they must 
in law have been held by him as the bailee of the plaintiffs, and, there- 
fore, the act of limitations n-ould not have run against the plaintiffs. 
So we think that  the money with vhich he xTas to purchase the slaves, 
being placed in his halids as agent by n a y  of trust, remained in tlle 
same may, unaffected by the statute of limitations until the demand, 
or the bringing of the attachnieilt in Georgia, if any was e l e r  brought 
there, 11-hich dot11 not appear in the cause by any proper eridence. I f  
the act of 171.5 does not bar, by the lapse of three years, where the 
defendant is an agcnt, neither v i l l  the act of 1326, because there must 
be a cause of actiou existing before tlle time whcn either of the said 
acts can comrncilce running. And before the deriiand by p r o 1  in Xortll 
Carolina, or  by suit in Georgia. tllere was iio cauqe of action existing 
in this case. 

PER CURIAII. No error. 

THE STATE v. AUGCSTA A. EVASS.  
(603 1 

1. If a n  indictment sufficiently charge any offense, though not  the  one in-  
tended, i t  cannot be quashed. 

2. A woman cannot be indicted for keeping a bawdy-house merely because 
she  is  unchaste, lives by herself, and habitually admits  one or m a n y  
t o  a n  illicit cohabitation with her. 

3. The offense of keeping a bawdy-house consists i n  keeping a house o r  
room, and tbe ren i th  accommodating and entertaining l e a d  people to  
perpetrate acts of unchastity, meaning acts between the  persons thus  
entertained. 
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APPEAL from ROWAN Spring Term, 1845; Bailey, J .  
The defendant was tried upon an indictment, which the Solicitor 

alleged to be an indictment for keeping a bawdy house, and which was 
in the following words, to wit: 

h'orth Carolina, t ss. 
Rowan County. [ 

Superior Court of Law, 
Fall Term, 1844. 

The jurors for the State upon their oath present, that Augusta Ann 
Evans, !ate of the said county, spinster, on 10 August. 1843, and 
thence continually to the time of the finding of this bill, aud before, in 
the said county of Rowan, with force and arms, unlawfully did keep 
and maintain a certain ill-governed and disorderly house, and in the 
said house then, and on the said other days there, did procure and 
cause and permit persons of lewd conr~ersation and demeanor to fre- 
quent and come together, and then and on the said other days, there 
to remain drinking, whoring, cursing, swearing and misbeha~ing 
themselves, to the great damage and common nuisance of all the good 
citizens of the said State there inhabiting and living and passing, to 
the evil example of all others in the like case offending, and against 
the peace and dignity of the State." 

The counsel for the defendant moved to quash the indictment upon 
the ground that there was no averment in the bill that the per- 

(604) sons therein referred to were both men and women. The So- 
licitor for the State contended, that this was implied by the 

word "persons" taken in connection with the other averments. The 
judge refused the motion. I t  appeared in evidence that the defend- 
ant occupied an upper chamber in the east end of a house in the town 
of Salisbury, that there was a broad passage extending through the 
house ahore and below stairs, dividing the house into two parts, aud 
that the entrance into the house from the street was by a door leading 
into the lower passagc. A witness named Taylor testified that he oc- 
cupied the west end of the house in question with his family, renting 
it from the owner who was not the defendant; that on several occa- 
sions he had know11 persons to pass up the stairs and go into the de- 
fendant's chamber, and afterwards to come out and leare the house; 
that generally this was before 9 o'clock, although sometimes they did 
not lenre till a late hour of the night; that in most of the instances he 
observed that it vas  the same pel-son, though upon some occasions he 
had known other men to visit the chamber occupied by the defend- 
ant ;  that he knew nothing further of any improper conduct on the 
part of the clrfcndant, or anv other person in her room; that there 



was no noise or distur1;alice of any kind. Another x~itness, Long, 
testified that he lixed near the defendant on the opposite side of the 
street; that  her husband had left her and gone to reside in South 
Carolina. nearly tn ell e mo~,tlis before the filing of this bill; that tllc 
defendant's husband had visited her ollce or twice m~ithin that  time 
to his kno~vledge, :md nligllt 1iai-e been there oftener without his 
knowledge; that the vitness had nerer xisited the defe~ldant, and 
knew notlling in relation to licr condurt; that a t  one time he heard a 
noise in front of the lionse, in wl~ich  tlle defendant lired, which ap- 
peared to him to arise iron1 an altercation betmen some persons in  
the street, and a Nr. Beard, ~ h o  lired in the nest  end of the house, 
and who. at the time to, was standing at the front door rc- 
fusing their admittance; that upon that occasion he l~either heard nor 
saw n ~ ~ y t h i n g  of tlie defendant. A n itnecs, 01 elman, te.tified that 
he lired oppositc to the h o n v  in qucttion; that he kncn of no 
noise or diqturbance of all! kind, either in or about the house; (605) 
that, upon ouc occneio~~, c11 a public day, he .an7 milt bad 
wonleu stal~ding a t  tllc upper front nilldon in the passage hetriwm the 
two parts of the house. but that he neither heard nor s a v  the defend- 
ant upon that occasion. Another nitness. Gheen, te4ficc1, that ,  for 
some time p~cviou.; to Februarv. 1841. he occnpietl tlie chamber ad- 
jacent to that of the defendant. and on tlw same side of the paisage; 
that  he had l i l~onn  scwral  persons to risit the cllamhcr of the defend- 
ant ,  u1io11 diiierent occasiolis, i n  the nigEit time; a d  that. upon some 
occasions, t ~ o  or t h e e  had come together; that this 17-as geuerally in  
the early part of the night;  that  he never knew any ~voman to be in  
the defendant's room; that he had never heard .any noise or dis- 
turbance of any kind in or about the defendant's room; but that  
sometimes persons had callrd at his door. mistaking it for that of tlle 
defendant, and to that cstent lie had been annoyed. Xl~other wit- 
ness was examined. who w o r e  that  he had viqitecl the defendant a t  
her room, but that he nitiiesred no improper Bel~arior on the part of 
+he defendant, or i n  her room. 

The testimonr. being here closed on the part of the State. the couil- 
sel for the defelidant moved his ILonor to instruct the jury that ,  al- 
though the te-timony vere  all true, no case had been made out against 
the defendant. I I i s  Ho11or refused t l ~ e  instrnctiol~. The defendant's 
counsel contended that there r a d  no eridcncc of the ownerbhip o r  di- 
rcc.tiorl c,f the room bei~lg in the defendant ; that, thongh the jury 
might b e l i e ~ e  that the defenda~lt indulged in occasional or even fre- 
clt~ent acts of a d i ~ l t e r ~ .  pet. if thir nere  done quietlp and ~ r i v a t e l y ,  
q11e would not therefore be guilty of keeping a bawdy house. and 
moved for inrtructions to this effect. H i s  Honor refused the instruc- 
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;ions as prayed for, but directed the jury, that, while one or two 
acts of adulterous intercourse would not render the defendant liable, 
yet if this had become habitual and common, extending to any and 

eT ery person TI-110 might choose to risit her, she would be guilty 
(606) of the offense charged. The defendant's counsel submitted that  

there was no elidence upon which the jury could so find. H i s  
IIonor refused to give this instruction, but on the contrary instructed 
the j u r -  that there was evidence, of the ~I-eight of which they mere to 
judge. The jury returned a rerdict of guilty. The defendant's coun- 
sel then morcd in arrest of judgment, on the ground that  there was no 
allegation in the bill that the offense was committed in any house. 
The court sustained the motion. and the Solicitor for the State ap- 
pealed to the Supreme Court. 

A t t o r m 1 ~  General )or the  Stnts .  
Clarke for defendant .  

X U ~ F I X ,  C. J. The motion to quash the indictment was, in the 
opinion of this Court. properly refused. For, although it mag not 
sufficiently charge the keeping of a b a ~ d y  house, yet i t  is  good, a t  
least, as an  indictment for keeping a disorderly house; and, if i t  suf- 
Scientlr charge any offense, it  cannot be quashed; as an  indictment 
for a disorderly house i t  substantially agrees with the precedents. 
Cro. Cir. Coin., 302, 2 Chitty Crim. Law, 40. The language of the 
indictment is  that  the defendant "did keep and maintain a certain ill- 
governed and disorderly house, and in said house did procure and 
permit per5ons of l e d  conrersation and demeanor to frequent and 
come tocether and there to remain, drinking, ~irhoring, cursing, swear- 
ing and ~ n i ~ b e h a ~ i ~ ~ g . "  S o w ,  althougli the awrment as to nhorinp 
mag be inapt. because the indictment does not state, that the parties, 
of whom the whoring is predicated, v7ere of both sexes, vet that  can- 
not impair the force of the other averments, that  the defendant pro- 
cured avd permitted divers persons, though of but one sex, of l e d  
conrersatioil to frequent and remain in  her ill-go~erned and disorderly 
house. drinking, cursing, swearing and misbehaving, ad c o m m u n e  
~zocumrn t zmz .  R E X  E .  H i g g i m o n ,  2 Bur.. 1232. Hence the indict- 
ment o u ~ h t  not to hare  beell quashed; and the case was properly put 
to the jury, on the proof that  might be offered of the offense thus 
charged. 

But, as an indictment for a ha\\-dv house, properly speaking-and 
in  that light alone i t  seems to ha re  heen regarded in  the Su- 

(607) perior Court-it is, n-e think defectire. A bawdy house is de- 
fined to be a house of ill fame, kept for the resort and conreni- 
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tnce of leml people of both sexes. The reqidence of an unchaste 
woman-a single prostitute-does not become a bandy Ilouse, because 
she may habitually admit one or nially lllen to an illicit ~oli:\l)itatiol~ 
~ v i t h  her. The cornnlon law did not uildertalie tlle correction of 
iiiornls in such cases, but left the part i ts  to slliritual ~u])cr\ ision autl 
penances. K O  doubt, however, in snc1-l eases our act of lSO5. Rev. 
Stat., ch. 34. see. 46, ~ rou ld  be applicable, if tlie criminal conversation 
was such as to amourit to cohabitation. Gut a b a d 7  house x i s  of 
criminal cognizance at common law upon different principles, which 
were that  the public peace nTas endangercd bv dramring together cro~rds  
of dissolute, debauched and quarrelsome persons. and. also, that thc 
morals of the people Tvere corrupted by the open professioi~ of l e d -  
ness. 1 Hawk. P. C., ch. 74. A bawdy house is not the habitation of 
one lewd Tvoman, but the common habitation of prostitutes-a brothel. 
That  such is the just notion of this offense is very clear from Piemot~'s 
case, 1 Salk., 382, 3 Lord Ray, 1197. I t  x u  there held that ,m in- 
dictment will not lie for being a h a ~ r d  arid unlawfullv procuring evil 
disposed men and ~~ome11 to meet and conirnit x-horedom and fornica- 
tion, for  i t  is but a solicitation of chastity, and, like a want of chastity 
in any indiridnal, was a spiritual offer~se; and the indictnient should 
have been for kcepinc a common bawdy house. which is  there de- 
scribed as an offense comn~itted by one who has a house or a room, 
crnd therrwiflz accommodates ~7 e n t e ~ t a i n s  l c ~ c t l  p e o p l ~  to perpetrate 
acts o f  zr~~eleanncss-pl:~iilly meaning, acts hctnccn the pcrsons t11u.s 
entertained. Hence in  tlie precedent given by Mr. C'hitty, 2 Crim. 
Law, 40. which he sa j s  is that  in common use, tlle house is laid to be 
"a common bawdy house." and it is  averred that "in the said house for 
lucre and gain, dirers evil dispostd persons. as \\-ell men as vomen, 
2nd n-hores. there unlawfully and ~ ~ i c k e d l y  did reccire and entertain, 
and in which said 11ou;e tlle said e n 1  dis1)oscd pel*.dlli 2nd 
11-11ores by the coiiseut and procurc~ncilt of tlie said, cJtc., 011 (GO\) 
etc.. then did corlnnit -\ihoredom and fornicatio~i, wl.icreby 
divers unlawful aqsemblies, riots. affrays, ctc.. and dreadful filthy and 
1 ~ w d  offenses were committed, to the common nuisance," etc. I t  is 
true that  in the form found, for  instance. in Llrc~libold's Crirn. P r .  and Pl.,  
481. the house is not. as in Chitty, described as "a b a ~ r d v  liouse." eo 
nomin~e ,  yet all the constituents of the offense in othcr respects are 
specially averred. according to the definition of the offense already 
giren and Cliitty's precedent. 

The foregoing observations hare  hcen made for the sake of a 
clearer u n d e r s t a n d i ~ i ~  of the poil~ts  on \vhich the caqe tnrned on the 
trial before the jury. I t  n a s  not pretcndcd that the defendant's house 
was disorderly, as a tippling or common ganiing house, or from noisy 
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and riotous assemblies, or otherwise than as a place in  which the de- 
fendant received men into her own bed. I n  fact, erery n-itaess dis- 
prores any noise or disturbance ill the defendant's room. I t  is not, 
therefore, what is called a disorderly house, according to this evidence. 
Seither Tras it charged in the indictment, nor prored upon the trial, 
to be a b a w l -  hoi~se. in the legal sense of that term. -\To female of 
any character, chaste or l e d ,  had been admitted into her room, as 
f a r  as appears. Some women of ill-fame had been seen, upon a public 
occasion, a t  the wiudow of a p a w g e ,  comrnon to all the lodgers, but 
not invited nor entertained by the defendaut. Indeed, his 110110~ dis- 
tinctly put the defendant's guilt, as the keeper of a bax-dy house, upon 
her ovn  personal prostitution, pro1 ided only that it wad common and 
habitual with her, in ~vhic11 there n a s  error, as we think. That  is  
sufficient for the defendant on this occasion. We must own, though, 
for all>-thing that we can discover in  the testimouy. there was no eri- 
dence of personal impurity in  the defenda~it herself. There is not a 
ivord said in disparagement of tlie reputation for chastity of the de- 
feudant, nor derogatory to the morals of her ~ i s i to r s ,  vhose ages, sta- 
tions in life, condition in respect to bcing or not being married, or the 
like do not appear. ,111 that  is stated is that this female v a s  tempo- 

rarily separated fro111 her husband, and that ,lie lixed quietly 
(609) and retired in hired lodgings, uhcre she x i s  occasionally vis- 

ited in day and of evenings, by male persons, for aught we 
know, of the best standing. I n  all this, r e  see nothing that  is not 
quite consi+nt with inriocrnce of life: aud. t l ier~fore.  ul iatrrer  may 
be the fact. lve carmot but think that  the jury should h a ~ e  been told 
that there was no evidence of the crime of adultery being committed 
by the defendant. At all erents, she m s  not guilty of the offense of 
lieeping a bandy house, o r  a disorderly house; and. therefore, the 
judrmcnt must be rrrerscd. and a c e n i w  de n o r o  awarded. 

We notice, that, after the rerdict and the refusal of the court to set 
it  a.ide. the judgment was arre3ted on the motion of the defendant, and 
the case comes u p  on the appeal of the Solicitor for the State. But  the 
objections, arising on the proceedir~gs at the trial. naturally present 
themselres first, and the counsel for the defendant has in~ i s t ed  on them 
primarily; and as TTe think there was error in these proceedings, we 
h a ~ e  felt boluid to take such a course as will free the defendant from 
the conviction, and, therefore, the question of tlir qufficienc- of the in- 
dictment, on the motion to arreqt, does not prewi t  i t v l f  to us. 

PEE CURIASI. T7e)lire de noco. 
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JAMES L. DENSY.  C \ i ~ - r r m ,  ETC.. v. LCKE PALMER. 
(610) 

1. When the  drawer  of a bill dates a note a t  a  articular place, as ,  for in- 
stance. "Danville." nctice to him of t he  dishonor of the bill, clirected 
to  h im a t  t ha t  place. may  be sufficient. 

2 .  But  i t  is  otherwiee a s  to  the indorsee, who does not designate in h is  
indorsement his place of residence, ei ther generally or specially. 

3. The general rule is  t ha t  notice of the  dishonor of a bill of exchange or 
promissory note indorsed. where t he  parties live i n  different places, 
mus t  be sent by the  next gost, directed to the  place of the  1)arty.s resi- 
dence; but if the  holders of tlle bill or note a r e  exenipted in l a ~ v ,  by 
any  particular circumstances, from the  operation of this rule, such 
circumstances must be sholvn by the  holder. 

4. Although a t  the  t ime of the  indorsement of a note the  inclorsers had 
reason to  b e l i e ~ e .  and did believe, tha t  the  note would not be paid by 
the  maker ,  t h i s  circunlstance does not d ~ s p e n s e  1~1th the necessity of 
a due  notice. 

5. A d r a ~ v e r  of a bill who has  no funds  in the  hands of the  d r a ~ ~ e e  i s  liable 
without notice, on rhe ground of fraud. 

6. But  if a bill be drawn for the  accon~n~oda t ion  of the  acceptor, or a note 
indorsed for t ha t  of t h e  maker.  tliell the draxver of the  bill or indorser 
of t he  note is  entitled to notice, though the acceptor or maker  be in- 
solvent. 

7. So if a note i s  made for tlle accomniodation of the  payee, and he receives 
t h e  money for i t ,  he  i s  no t  entitled to notice. 

8. So if a maker  of a note places ~ E e c t s  i n  the  hands of the  indorser to meet  
t h e  note, t he  la t te r  is  not entitled to  notice. 

9. I n  every case in which notice is  dispensed with there either mus t  have 
been a f raud on the  world in making the  security or i t  would be a 
f raud on the  party who, according t o  t he  form of the  instrument,  i s  
legally bound, before h im,  who insists  on notice, but where, i n  reali ty,  
and according to  the i r  actual  liabilities. a s  b e t ~ e e n  themselves, t he  
relation of t he  parties is  reversed, and he ~ v h o  appeared to be prima- 
rily liable was so only secondarily, and the  other party was  the  real  
debtor. 

10.  TThen the  maker  of a note bas secured all his property. for the  indenl- 
n i ty  of his indorser, i t  i s  not a n  implication of law from t h a t  circum- 
stance t h a t  the  indorser has  agreed to take  u11 the  note. and,  there- 
fore, dispensed with t he  legal notice. 

11. And th is  is  more  e~pec ia l ly  the  case where the  creditor is. by means  of a 
trustee,  a party to t he  deed of indemnity,  and has  a r ight to enforce i t  
for t h e  payment of his debt, and the  indorser h a s  not the  absolute con- 
trol  over i t  for h i s  own interest. 

12.  The  acceptance by a n  indorser of a n  assignment to a th i rd  person, 
whether t h e  maker  be solvent or insolvent, or t he  assignment be par- 
t ial  or total, a s  a n  indemnity against  existing or future indorsements 
of notes given in renewal a s  the  maker  may require in order to keep 
his  paper from being dishonored, affords no  presumption in  law t h a t  
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the indorser is under an obligation to take u p  the note when 
the maker shall fail to cffer renewals and pay  disco~mrs; and such an 
obligation is the true test of the indorser's being entitled or not en- 
titled to notice. 

APPEAL frmn I i o c ~ ~ s c r r a ~ r ,  Spring Term, 1645; Cnlclwell, J. 
. I . ~ s i i ~ t z p c i t  :igailist the crldor5er of a l>ro:liissory note, upon 

(610) \\hich, accordiiig to the statenlent of the pre3iding judge, the 
facts nplmtred to be as fo l low:  

I n  Id37 Itan-lins and Coleman, a mercantile firm in  Danville in 
Virginia. were w r y  heavily indebtcd to the Bank of Virginia and 
the Farmers Bank of Virginia, at  their ofices at that place, upon bills 
of exchange a d  promissory notes, drawn and made by Rawlins and 
Coleman. am1 endorsed by various persons, and discounted by the 
hanks for  the accommodation of Ram-lins and Coleman. Being much " 
embarrassed by those debts and others, to a very large amount, they, 
Rawlins and Colenian. on 6 Nay,  1837, executed a conxeyance to the 
presidents of thk branch banks for very large estates, real and per- 
sonal, in trust to secure and satisfy those debts in the order therein 
specificd. Among those debts were s e ~ e r a l  dne to the Bank of Vir- 
ginia on notes of Ran-lins and Coleman, endorsed by the defendant. 
Luke Palmer. for their accolnnlodation. 0 1 1  the deed aforesaid the en- 
dorsers on the several bills and notes thereby provided for, including 
Palmer. on 8 Xay .  1837, executed an  agreement or memorandum in 
writing as follo~vs: "We, the elidorierq for the within nanled Ram- 
lins ant1 Colemali. do liereby gire and dcclare our full ajsent to the 
provisions of the ~ ~ i t h i n  deed, so far  as we are concerned as endorsers 
aforcs?iil, a i d  hereby full. ackno~~rledge our sereral liabilities for the 
n i th in  e l ~ u ~ ~ w r a t e d  liegotiable notes, drafts, and acceptances, upon 
which we appear as endorsers, as they shall respectively come to ma- 

turity, without the formality of a protest." The debts, as 
(612) they fell due, laid over, and the principal debtors and the 

trustees, as funds were realized, made payments upon the sev- 
eral debts as prescribed in  the deed; and, after applying their due 
share of such funds to the debts on notes endorsed by Palmer, there 
still remained, in the Spring of 1842, four such notes held by the 
Bank of Virginia and unpaid;  That  is  to say, one for $3,500; a sec- 
ond for the sams sum of $3.500; a third for $2.700, and a fourth for 
$2,000, making in the whole, the sum of $11,700. The defendant, 
Palmer, being dissatisfied with the delay in disposing of the trust 
property, and with haring his security in common with so many 
other personq, proposed, and i t  was finally agreed by the bank. Ram- 
lins and Coleman, the trustees, and Palmer,  that  the trustees should 
reconvey to Ranlins and Coleman certain real estates in D a n d l e ,  



Richmond, and Greenbrier County, in Virginia, estimated as of tlle 
value of $S,l SO, that Rawlir~s and C'oleniail should give new notes en- 
dorsed by Palmer, for the said debts ( ~ l i i c h  hxd been suspended 
about fire pears), p a -  off the arrears of interest, and thereafter keep 
active the nevi notes by paying the discount regularly el ery 60 days, 
and from time to t i~ile p a  i l~~ tu l l l l~e l i t i  u l~ t i l  the debts ihould b e  
fully p"d; and that 12awlius and Colenlail should eonrey tlle said 
estates aud others to oiie William Lynn. of L)an~ille, in trust to in- 
clenlnii'y tlir w id  Palmer as endorser. and to secure the payment of 
the scid notes, so to be giren, aud nnv others. that  might be gil-en iri 
reneual  of them, as liereinaftcr particularly melttioliecl. Accord- 
ingly the trustees in the deed of 6 May, 1637, reconveyed to Rawlins 
and Colcman the said several parcels of lands and town lots and 
houses b~ three deeds, bearing date 9 April. 1942. And by indenture 
bearing date 12  April. 1642, made by and bctween Rawlins and Cole- 
man. of the one part, s i d  TTillianl Lynn of the second part, and Luke 
Palmer of the third p r t ,  reciting the said four notes, then renewed, 
and that  the- mere to be renewed as they should fall due from time 
to time, and that  Rawlins and Colenlali were desirous to save Palmer 
harnlless, on account of his liability as eudorser upon the said 
notea o r  m y  that 4iould be gixcn in renenal from time to (613) 
time for tlle said d c h ,  t he - ,  Ran-li11. and C'oleninn, con~eyed 
to Lynn the said estates. n:~mely, a house a d  lot containing half all 
acre in  1)anville. another house and lot corlt:lining one-fourth of an  
acre i n  bani-ille, a house and lot in the city of Richnoud, and a tract 
of land in Greenbrier, containing 1300 acres and also the following 
othrr  effects, to wit. 1290  acres of laud iu Texas. 365 acres of land 
in  Franklin Coi~nty  in Tennesser, a negro man slare, named Lernon, 
and two blooded mares and four colts, and also assicned to said Lynn 
certain debts due by notes and open acncunts to the amount of 
$4,077.34. then delivered to said Lynn, upon trust, Ilowever, that  
Rawlins and Coleman should be allowed to retain possession of the 
houses and lots, landq. dares.  and horses. until i t  should become neces- 
sary or expedient to close the trust, which was to be at the discretion 
of Palmer or Lynn, after the lapse of nine months from tlle day of 
the da te ;  that  should Rawlins and Coleman then hare  failed to pay 
the said debts, the trustee might sell a t  public or prirate sale. for  cash 
or on credit, such parts of the said estates as should be needful for  
the payment of the debts, and after the payment to convey tlle parts  
unsold to the grantors. 

12 gentleman, who n-as then the president of the Rank of T'irginia, 
:md one of the trustees in the first deed, was examined as a witness 
and stated that  when the ahore arrangement waq proposed by Palmer, 
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marly persons (among whom, the witness thought, mas Palmer) knew 
that Rawlins and Coleman would not be able to sustain their credit 
but a short time; and that, under those circumstances, the directors 
of the bank assented to the proposition, relying upon the credit of 
Palmer and the funds to be hypothecated by the makers as a security 
for the said notes. The foregoing arrangement having been made, 
notes were given for the sereral debts from time to time and the dis- 
count on all of them paid by Rawlins and Coleman, from April, 
1842, to 28 October, 1543; when the two notes for $3,500 each, and 

that for $2.700. fell due, and not being paid, they were pro- 
(614) tested. The otller note for $2,000 was paid in  part before, 

and the residue afterwards, by Lynn, with funds by him col- 
lected from the debts assigned to him. The residue of those debts are 
uncollected, and the dares and all the real &ate and the mares and 
colts are still unsold. 

llfterwards Rawlins and Coleman failed and made a final surren- 
der of all their effects, to other trustees, for other creditors, not pro- 
riding furthcr for Palmer or for these debts. 

13y the law of Virginia, notes, negotiable at banks, are placed ul~on 
the footing of foreign bills of escllange in the law merchant, as to 
the demand of payment, protest, and notice to endorsers. 

When Palmer began to endorse accommodation notes for Rawlins 
and Coleman, out of which the present notes grew, lie resided in 
Caswell County in this State about fire or six miles from Danrille, 
and the postoffice at Ilanville was that at which he usually received 
his letters. But in 1833 or '34, he remored to the County of Rock- 
ingham, and his residence was about 22 iuiles fro111 Danrillc, on the 
main road from that place to Greensboro, and withill three miles of 
a postoffice called Eeidsville, situated further south on the same road, 
along whicl~ a mail coach pasws fro111 Dalirille td Greensboro, three 
times a week; and during his residence there, Reidsville had been his 
postoffice. 

A11 accouiitarlt of the hank stated that he knew where the defend- 
ant resided and had been at  his house several times in 1842 and 1843, 
Sefore the present notes were protested, but tliat he did not know tliat 
his postoffice was at Reidsville. 

Coleman, one of the makers of the notes, was postmaster at  Dan- 
d l e ,  and knew the residence of Palmer and that Reidsville was his 
postofice, and stated that those facts were notorious in Danville; that 
Palmer had a daughter married and living in that village, and that 
one of thc directors of the hank was the editor of a newspaper printed 
in Danoille, to which Palmer was a subscriber, and which was sent 
to him every week by mail, directed to Reidsville. 
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The notes were lirote-tcd 1): a notary l~nhlic. nllo Tvas a lw teller 
i n  the b m k ,  and he gal-e a notice ill writing directed to the defend- 
ant at Da~ir i l lc ,  and 1)ut it into the 1mtoihc.e at that place. 
H e  stated that 11reliou;ly the note., of v1iic.h the pre-ent nere  (615) 
reiienals, had beni qoli~etiliies l)rotc.tcd : r i d  that llc had nc\er  
@en Palmer uotice, but had gireli the notice to I iavlins and Cole- 
man. who attelideil to the rei ienul~.  aud nho  thercfole nerc as lie 
considered the aqelits of Palmer for that  purpose. H e  stated that  the 
l-eason he put the notice in the poitoffice a t  Danville was that  he did 
3ot know n~here  Palnier lived. and that  he thought Coleman mas his 
agent and would get i t ,  mid that Palnlcr had n e ~ e r  atteiided to the 
re in~ta t ing  of the notes. when protested from time to t ime; but that  
he made no inquiry as to Palmer's residelice or postoffice, though he  
had heard that  he had changed his residence. 

Q11 1 2  Deceniber, 1S43, this IT-itness was sent by the bank to the de- 
fendant to pet him to reinstate the notes or assume the payment of 
them; and he states that. upon mentioning the subject to the de- 
fendant, he said Coleman had sent him IT-ord that the notes \\-ere pro- 
tested because the iiiakers were 11nal)le at that time to pay the dis- 
count as heretofore; that  he had been p re~en ted  by siclmess from go- 
ing to 1)anrille. but that  he ~ ~ o u l d  go d o ~ i n  in a day or t vo  and ar- 
range the ~vhole matter;  that  he had u~lderstood that Lvlin had col- 
lected some money and he ~vished hinl to paT7 it or1 one of the notes, 
and Lynn did so on the note for $2.000. The witliess stated further 
that  Palmer told him that  he had left x i t h  Lynn blmks ~ ~ i t h  his en- 
dorsement on them, to be used, as needed. to renew the notes of Ram- 
lins and Coleman, and that  Coleman c o d d  hare  got thern from Lynn. 
That  the witness then suggested that he r r o ~ ~ l d  tell Coleman to apply 
for thcm, but the defendant, after expressing his asqent, a t  first, said, 
"nerer mind;  I d l  he do~vn in a day or tv7o and arrange the mat- 
ter." 

A witness for the deferidailt qtntcs that he vaq preqent at the above 
men t io~~ed  interxien. betnee11 thc 1a.t ni tnew and Palnlcr. arid that  
the former uqed many perwa~ioi l s  to the latter to renew the notes 
and endeavored to con~ incc  hiiu t1i:lt it n:ks his i11tere.t to do 
so, as the bank nould i~ i t ln l~c .  hini a l~ t l  allow him an oppor- (615) 
tunity of qellilig tlic l~ropert! ro~i rercd  in tru?t. in which cnqc 
he would not loqe nluc11; and that to all these applications. which 
ve re  often rcpwtc~l ,  Pnliner aln a)-. replied ill suhqt:r~ice, that he '(did 
not v a n t  to pay anything." 

T,ynn. who was exnn~i~icd  for the defendant, stated, and so did 
Coleman, that  Coleman n-a. not the a w n t  for palmer in any respect; 
nor n-as Lynn, cwvpt that lie n as trll%ter in the deed, and also that  
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Palmer had left in his l)o..eiqion hi, blank rridorscmellts, for the 
purpose of enabling R a x l i ~ ~ s  and C'olenmi to renew tlie notes from 
time to t ime; and that those blanks wcre left with L~11n in order that 
they might be filled up  for larger wms  than those for which he. 
Palmer, v a s  already bound. Palmer lived in Rockingham. but gen- 
erally signed a number of blanks. n-hen he came to D a n d l e ,  and left 
them with the ~ i t n e s s ,  that tlie notes of PLawlins and Coleman might 
be written on tlie other side, upon their paying the discount and re- 
~ ~ e w i n p .  H e  states that he x i s  a director of tlle bank. and that  two - 
or three months after the notes were protested an  oificer of the bank 
applied to him for Palmer's blank endorsements, ill order to hare  
the notes reinstated, proposing, if he vrould let Rawlins and Coleman 
have them, that  the costs of protest, back interest and disco~mt should 
be charged to Rawlins and Colema~i;  hut that lie. the TT-itness, de- 
clined doing so, as he thought it his dutj- 11ot to do it until Palnier 
rmdd be conrulted, as so much time had elapied since the prote-t; and 
the notes 1Ter.e renewed no mow, and this suit was the11 brought 011 

the three notes. 
Upon this evidence.. and t ~ o n  msumlxit pleaded, the court instructed 

the jury that the mere fact of the insolrency of the makers of the 
notes, a d  the further fact that  the defendant had taken the deed of 
trurt of their property as an  indemnity. did not dispense ~ ~ ~ i t h  notice 
to the defendant of tlie default of the makers, in order to charge 
him as eiidorser; and that such notice ought to hare  beeu sent by the 
nest post, after the default, to the postoffice p here the defendant v a s  

in the habit of g e t t ~ n g  his letters and papers, or to one from 
(617)  which he would get it as sooil. But,  if the jury believed that, 

from the defendant's intercourse with I ) an~ i l l e ,  he mould re- 
c e i ~  e rlotice as call? there as at Reidsrille, the notice put into the 
postofice at I ) a ~ i ~ . i l l ~ ,  directed to him there. n7ar sufficient to charge 
him. And the rourt further instructed the jury that, if they found 
that  Colfman ~vr,s tlle agent of the defendant to receil-e notice of the 
dishonor of the notes, and to renev* tllem. then the notice to Coleman 
iras sufficient. And the court further imtructed the jury that  if the 
defeurlnnt, 1~1th  a full bnon.lccl,gc~ of the lachrs of the holdera of the 
notes in not sendinq notice to him bj- the post, promised to pay the 
debts or  girc new notes, it ivculd be :r n-airer of notice, and the plain- 
tiff would hare  a right to recorer. 

Counsrl for the plaintifi then moved the court further to instruct 
the jury that, if there n7as an ~nlderstnnding between the parties that 
the defendant should take on himself the responsibility of renem-ing 
arid paying the notes, in consideration of the trust fund, and he dia 



$0 attend to it,  eitlier in per-on or 117 agclllt, notice, na; nnt ueoe<- 
sa iy ;  and the court gare  the i~~st r l lc t ion  as prayed. 

Counsel for the plaintiff nlorcd the court further to charge, that ,  
if the jury found, tliat by the deed of 12 April, 1849, Rawlins and 
Coleman conveyed to L p n ,  as trustee, all tlieir propcrty as an in- 
dernnity to the defendant for his cndorsenlenty a n a i ~  er of notice to 
the defe~ldant was implied by law. This instruction tlle court refused 
to give. 

Counsel for the plaintiff mowd the court further to instruct the 
.jury that, if they found that  tlie defendant had reasonable grounds to 
beliere that the makers would not renew tlle notes at maturity. notice 
was not necessary. This instruction the court also refused. 

Counsel for  the plaintiff moved the court further to instruct the 
jury that ,  if the defendant left the notes at Danrille, and the whole 
transaction took place a t  Y a n ~  ille, the jury might infer tliat tlie de- 
fendant had rweired notice. This instruction the court also re- 
f used. 

A ~ e r d i c t  was giren for the defe~~t lant ,  ant1 from the judg- 
ment the plaintiff appealed. ( 6 l h )  

K e r r  and Xose l~enc l  for p l a i n t i f .  
Badger a w l  Tl'addell for dcfendarzt. 

RUFFIN, C. J. V e  think his Honor went much further than the 
occasion authorized, in leaving it to the jury to find that the defe~id- 
ant  might have rewired notice directed to hirn at Danr-ilk and put 
into the postoffice there, as soon as if it  had been directed to hini a t  
Reidsrille; or  that Coleman was the agent of the defendant to renen 
the notes and rcccive notice of their dishonor; or that  the defendant 
had a full knoxi~ledge of the laches of the bank. in not duly gir ing him 
notice, and n-ith such lrnowlcdge assumed to pay or renew the notes. 
F o r  there lvas no eridence on which the jury could ha re  found either 
of the facts thnr left to them. I t  is  true that Danrille had once been 
the defendant's postoffice, but he had changed his residence eight or 
ten years before these occurrences, and, during that period, Reids- 
rille had been his postoffice, from ~vhich  he received letters three 
times a veek. and i t  docs not appear that  he had received a single 
letter that was addressed to him at Danuille, or that  one had been 
thus addressed to him. except the ~loticeq of proteqt by tlie notarr  pub- 
lic, ~ 1 1 o  protested these notes; or  that the defendant was in I)an~-ille. 
except to make the arranqernents v i t h  the bank and Ran-his and 
Coleman, in April. 1P42. and whcn lie gaJ c bla~ili endorsenients to 
Lynn to be filled u p  from sixty days to sistg days for renewals. 
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There was nothing, therefore, to make Danville his postoffice or take 
the case out of the common rule, that notice must be sent to the en- 
dorser, addressed to the postoffice nearest to him, or that through 
which he usually conducts his correspondence, unless he designate 
some other. We say there was no evidence upon that point, because 
 he statement of the notary public that he was ignorant of the defend- 
ant's new residence and that Reidsville was his postoffice, and that he 
thought Coleman was the defendant's agent to receive notice of pro- 

test, and attcnd to the renewals for the defendant, prove noth- 
(619) ing, except that person's ignorance of facts which were no- 

torions, ex-en to several of the directors and other officers of the 
ba~ik, alrd persons generally, and which he ought to have known or 
iilqnired about, and except, further, that he was grossly mistaken in 
supposing that Coleman was in fact the defendant's agent, and in 
supposing that he liad any ground for thinking him the agent, in the 
c.ircumstance that he attended to the renewal of notes of which he, 
Coleman, was one of the makers, and which were endorsed by the de- 
fendant for the accommodation of the makers. A maker is the last 
person that ought to be presumed to be the agent of the indorser. In- 
deed, it is impossible to believe that the board of directors should not 
have known the residence of a planter in the county, twenty-two miles 
from D a n d l e ,  for so long a period as eight or ten years. to whose 
means they looked chiefly as securing so large a debt as one of $11,700, 
or could hare thought, without express directions from the endorser, 
that the maker was the endorser's agent to receive notice of the 
maker's own default. There was as little evidence that the defend- 
ant was informd by this witness, at  the interview of 12 December. 
1843, that he had neglected, as notary public, to send him notice to 
Reidsville (which was the laches in the case), and that with that 
knowledge the defendant assumed the debt. The witness did not state 
that he gave the defendclnt that information, and, on the contrary i t  
is clear that he did not, inasmuch as he says that he did not know 
that Reidsrille mas the defendant's postoffice; and therefore he would 
not have thought himself more bound to tell the defendant that he 
had not sent the notice to Reidsrille than he had felt bound in the 
first instance to send it there. Neither was there anything said by 
the defendant that could be fairly coustrued into a promise to assume 
the debts-and a rcrp explicit one should be required in such a case- 
for, although the defendant yielded for a moincnt to the iilsinuations 
of the witness that upon his return to D a u ~ 4 l e  he might tell Lynn 
mid Coleman to use the signatures of the defendant to blanks left 

with Lynn, for the purpose of reinstating the notes, he said 
(620) in thc same conversation that he would not allow it, but that 
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he would go don-n ill a bhort time and per~onally arrange the buii~ieq.. 
I t  is true. he ad~lcd that L ~ i l n  ~ i i i ~ h t  apl'ly tlie 111one- n l ~ i c h  he had 
collected, as trustee, tonard* the payment of olle of the note>; but that 
does not imply an asw~oli.it h. the d e f e n t h t .  4nce t l ~ a t  money  as, a- 
a fund lirol ided h~ the priucipal debtors for the p a y n i e ~ ~ t  of t h e v  noteq, 
applicable to them, ill eqnity, at all ewlits, nhether the de fe~dml t  re- 
mained liable for them or h a d  become csolie~.nted: and the defend31it 
x i s  therefore ollly expreqqing an assent to what he could not prevelit. 

Of the opinioi~s given on the foregoing points, therefore, the plain- 
tiff could hare  110 cause to complain. Hut TT-hether they were correct 
or not makes but little differelica~ to the parties now; for the jury by 
their rerdict have affirmed that Danrille m s  not the postoffice of the 
defendant, and that  he ~i-ould not pet notice as soon from that  office 
as from Reidsrille, and that Colenlail u-as i ~ o t  the defenda~lt's agent, 
and that  the defendant did not, with a knonledge of the plaintiff's 
Z a c k ~ s ,  assume the debt. So those points are not in the case that  is 
to be decided by this Conrt. nhicli can on l -  rer ie~v errors of lax- by 
the judge against the plaintiff, a i d  not errors of the jury. 

Riit i t  is said that tlie court rrred in  fefusing the specific iastruc- 
tion prayed for. that. if the defendant left thc notes in Danrille, and 
the whole transaction took place at 1)anrillc. the jury might infer 
that  the defendant rewired the notice, for that Tras but a reasonable 
pres~imption of fact. TTe are a t  n loss to d i sco~er  any ground for 
such presumption. I t  is not understood clearly by us, ~ v h a t  is meant 
by the expression. that  "the whole transaction took place at Dan- 
d l e . "  Taking it in eomection TI-ith the eridelice and the argument 
~t the bar, \ye prewnze it Tvas intended to say. as the defendant left 
his  name in Darir ille n i t h  Ly1111 ill blank. and as Ran-lins and Cole- 
man wrote on the papers their notes, dated at D a ~ ~ r i l l e .  and payable 
at the bank at Danrille. to the defendant.  rho \\-as thereby  mad^ the 
enclorber of the ]lore; t h u ~  e \p rcwd ,  that therefore notice n a s  
to lip given to the defendant of the disho11or at that place, a ~ l d  (6") 
that  notice thloiigh the 1)oitoffice tlitlre mas ,li%ciciit, a ?  hc 
I d  no place of busineqs or agellt thrrr .  But the Court thinks that  
position untenable. The o~i ly  case rited in support of it is J l u n i a  
1 , .  V o o r e ,  at  nisi pri~ic.  1 Ry. k N o o d , ~ ,  2-19. ill ~vhicli i t  v a s  held, 
that ,  ~vhere  a bill of exhanee  was dated "~Ianchester." it v a s  suf- 
ficient to direct a notice of its dishollor to tlie d r a ~ r e r  at "Jla~ichcs- 
ter." without designating more particularly hi. 5treet and numhcr. 
That ,  11-e think, \\-as clearly right. as the d r n m r  had not gixen his acl- 
dress in the bill more specially. but by t l ~ e  gclnernl term, ";\Innches- 
ter"; for  i t  is  sufficieilt to f o l l o ~  tlip direction of the dra~vcr  himqelf, 
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as to his residence. But that has no applicatioll to a case of endorse- 
ment to which no place is amcxed in the bill. The note being dated 
in Darlville is no cridence that the payee lires there; nor is the en- 
dorsement by the payee in D a n d l e  any e\-idence thereof. If the 
note in its face had been expressed to be llayable to L. Palmer, "of 
Danville," or if the endorsement had been rendered local by adding 
"Danville" to the defendant's name, and the residence of the defend- 
ant had riot been known to the holder, then notice to him at Dan- 
d l e ,  through the postoffice, mould hare been sufficient. Eut the en- 
dorsement here was in blank, and therefore the notice ought to hare 
been given at the proper office of the defendant. The difference be- 
twren such an endorsement at large, and the drawing of a bill dated 
at a particular place, was held by Chief Justice Abbott,  himself, who 
decided Nann v. Xoors. For not a year before he held, in Walter 
L .  Hayney, 1 Rp. and Moody, 149, that notice to an endorser of a bill. 
directed to him at "Bristol," was too general, as, in such a large place, 
his residence might not be known, or there might be others of the 
same name, and the endorser did not designate in his endorsement 
the plare where it was made, or where he lired, as was done by the 
drawer of the bill in the other case. 

I t  was further urged by the plaintiff's courisel that the court erred 
in laying it down peremptorily and xTithout qualification, that 

(622) notice must be sent by the next post, whereas there are many 
cases in which the holder may be excused from such strict dili- 

gence: as his other indispensable engagements, or that he is making 
inquiries concerning the endorser's place of abode and postoffice, or 
that the first post goes out so early after the default that notice 
could not with convenience be sent by it. But, certainly, "the general 
rule" is that, with regard to such persons as l ire at different places, no- 
tice should be sent by the n ~ x t  post. I f  there be any of the excuses 
that are above supposed, then the holder mag hare till a second post; 
but it is for him to shorn the matter of excuse. So the rule is ex- 
pressed by Mr. Justice L a z ~ w n c r ,  in Darhishire I . .  Parker, 6 East, 3, 
and we believe it is perfectly correct. Therefore, in reference to the 
case 11cfore the Court, in which no rxcusc. was gir-en, and in  which, 
indeed. no notice was ever sent to the proper office, the rule was prop- 
erly stated to the jury without qualification. 

But the stress of the argument was that the court erred in refus- 
ing the instructions that if the defendant had reasonable grounds to 
believe that the makers would not renew these notes at maturity, or 
if the rnakers had conveyed to Lynn all their property as an indem- 
nity to the defendant, notice was not necessary; and in giving the in- 
structions that the insolvenc,~ of the n~alters and the fact that the 



defeudant had taken a deed of trust for property of the iliakers, as all 
indtwnity, did not dispense ~ i t h  notice. 

I t  rimy be observed, however, that counsel for the plaintiff took, in 
the argument here. a prelinliliary objection to requiring notice, which 
was not raised in the Superior Court ; which is that the memoran- 
dum, signed by the defendant on the deed of 8 May, 1837. expressly 
dispenses with demaiicl, protest and notice. It ~vould be sufficient to 
sag in  answer, that the point Tvas not taken on the trial. But that 
agreement is confiiicd to "the notes within enuinerated, and on vhicli 
we appear as endorsers." ~ h i c h  Tvere secured by that deed. But those 
notes nere  not of that character; for  these debts nere  taken 
out of that deed, mid placed on a new footing of "actirity," by (623) 
giving new notes, upon which the discount and curtailnients 
were to be paid every GO clays. They Jvere no longer subject to the 
agreement in questioi~ ; but nTere to be regulated by the new agree- 
ment and the secor~d deed of trust. I t  remains, therefore, to consider 
the other general errors alleged. 

Although i t  was once held, in De Bcrdt  1%. rltll.inson, 2 H .  B1. 336, that 
the known insolreiicy of the maker of a bill or note would prerent a 
person who lent his name to give credit to the paper from insisting 
ou a demand and notice. yet the point was r e ry  soon ruled otherwise 
by three of the four judges who had decided it, in the case of Sichol -  
son T. Gouthi t ,  2 H .  Bl., 609, in which the endorser had p a r a i l -  
teed the payment of the d ~ b t  for which the note was g i ~ e n ,  and the 
maker was in bad circ~unlstances a t  the time and became insolrent be- 
fore the note fell due, and it v a s  the understanding of all parties that 
the maker could not pay the note and that the e d o r s e r  should. P e t  
in that case, s troi~g as the apparent justice of it was on the side of 
the holder. it was llrld that the note must he duly prescntcd, in order 
t o  charge the endorser. And in  111a117 cases since, in which De llerclt 
r .  Atkinson Tvas cited, it has been disregarded, and a contrary prin- 
ciple established. d s  in , C v l i t h  1 % .  Becli.eft, 13 Enqt., IQT;  Entltril~ 
1 , .  Sozr.e,by, 11 East.. 114; TT7hitfieltl 1 % .  Snragc,  2 Bos. 6- Pul., 279. 
And the same doctrine has bceii held in this country. F'i-e,~tli 
1 . .  Bank, 4 Cranch.. 141 ; iqln:ith I * .  X c l c n x .  3 x. C., 509. F o r  al- 
though the maker be illsolrent there may bc many other means by 
~ h i c h  the endorser might posqibly. through the maker's friends, get 
security. if the holder had afforded him the opportu~nit-. Therefore. 
although the makers were insolrent and thc defendant llad ground to 
believe, nay, all partie; u~idcrstood, that, bp reason of tllc maker's in- 
solrency. the defendant would h a w  to pay the debts, Sicho7son 
T. Gouthi t  and Esdtr i l~  r .  So iwrJ iy  are conclusiw authorities, that 
those circumstances are not ccluiralent to denlai~cl clue notice of cli- 
honor. 435 
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But it was said further that the court ought to have left it 
(624) to the jury to find that the conreyance to Lynn 11-as of all the 

property the makers had, and to have directed them that, if 
such was the fact. the defendant was not entitled to notice. The prop- 

A - 
osition presents a rery important question, which, assuming the fact 
to be as supposed, is nol-el to us, and does not appear, as fa r  as we 
hare been able to extend our researches, to have been decided by any 
court. No English adjudication has been cited in support of the posi- 
tion. I t  is supposed to be analogous to the rule of Bickerdike v. Boll- 
Inan, 1 Term, 405, and certain cases decided upon what was deemed 
~vithin the same principle, that the drawer of a bill who had no 
funds in the hands of the drawee was bound for the amount of the 
bill without notice of its dishouor. The judges ~vhn decided that 
cause founded their opinions on the ground that it was a fraud to 
draw the bill, and t h a t  the drawer was the real debtor, and "could not 
be prejudiced by the want of notice." This does not mean that, in 
every case, evidence may be gone into that a drawer or eudorser was 
not in  fact injured by the want of notice as the acceptor or maker 
was insolvent, for that would leave no rule as the law of the case and 
ii~ake ever- case one for the jury on its particular circumstances. 
But it means that, when it appears that a party to a bill has com- 
mited a fraud, as by drawing without funds or authority, he shall 
not call for notice; for, if he hnd it, by no possibility could it change 
his liability or give him recourse on another. But if he could have 
recourse over, as upon a bill drawn for the accommodation of the 
acceptor. or a note endorsed for the accommodation of the maker, 
then he is entitled to notice, althoughe the acceptor or maker be in- 
solvent. C o ~ e y  I ? .  Scot t ,  3 Barn. & Ad. ,  619; E.T parte Heath ,  2 
Bos. & Bra., 240; S o r t o x  C. Pickering,  S B. & C., 610; Esdaile 
T .  Sowerby,  French T .  B u n k .  Again, if a note is made for the ac- 
commodaion of the payee, and he has it discounted and receives the 
money on it, he is not entitled to notice, because he is the real debtor, 
and, therefore, primarily liable, a d  could have no recourse on the 

mlker. 4 Cranch, 64;  2 Chitty's Pl., 133; B r o w n  T .  Majffey, 
(625) 15 East., 216; L ~ g g e  v. T h o r p ,  12 East., 171. So, i t  is held, 

upon a plain ground of justice, that if a maker of a note 
places effects in the hands of the endorser to meet the note, the latter 
is not entitled to notice, becanse it would be a fraud in him to allow 
the maker to be called on for the payment when he had the amount 
in his hands, and, therefore, had-become the real debtor. Corney 
I * .  Da Costa,  1 Esp., 303. I n  erery case in which notice is dispensed 
with there eith& was a fraud on the world in making the security, 
or it be a fraud on the party, who, according to the form of 
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the instrument, is  legally bound before liiln. T V ~ O  ill-iqts on notice, but 
~ ~ h c r e  in reality, and according to tlicir actual liabilities, as between 
themselres, the relation of the partics is rclersed, aud he, who ap- 
peared to be primarily 1i:lhle. na. so 0111~- sec.olidarily, and the other 
party was the real debtor. The principle  go^ erning those eases is an  
intelligible a l ~ d  just one. n u t  does it embrace tlie present case? TTe 
think not, but that tliere i q  211 el idelit di\ti~lctton betrreea them. 

I11 the first place, it lias l~een see11 to l e clearly settled that, as an 
endorser of an accommodation note, the defendant was guilty of 110 

fraitd on anybody, and n a s  therefore entitled to notice. Xore  espe- 
cially TI-as that the case here. as the nature of the paper mTas fully 
understood the bank, upon a conlmunication x ~ i t h  the makers and 
the endorsers. Therefore. 1 1 -  taking the note in this f o r m  instead of 
holding the clefcl~dant bound as a surety, simplJ- by becoming a joint 
i~iaker of the uote, the bank must have intended, and perhaps v a s  
obliged by clialter. to obtain a security liable, as m s  obserred in 
S i c h n l s o ~ l  1 % .  ( h z c t h r t .  to all the legal consequences of an endorv- 
~nellt-among ~ r h i c h  is uotice to the endorser in order to charge biin. 

I n  the nest place, the defendant was not under any ellgagenlent to 
R a ~ d i n s  and Coleman, or  to the bank, i n  consideration of the trust 
fund or for an!- other fund,  to take the debts on himself. The jury 
have so expressly found. as must be taken by their returning a verdict 
for the defcnda~it under the iilstruction that, if tliere v a s  a n  
underqtalidi~~g betrvceu the parties that the defendant should. (626)  
011 tliat consideration, pay the debt, notice n a s  not necessarv. 
There being, then, no contract, cspress or implied, of that  nature, 
~vha t  else is there on 17-hich it can be held that the defendant has de- 
prired himself of the right to notire that is  incident to the contract 
of endorsement ordinarily? I t  is said that the taking all assignment 
to Lynn, as his trustee, of nll the property of the makers as an  ill- 
denmito to the defendant, is  in Ian- a w n i ~ e r  of notice by the defend- 
allt. Fo r  this. Rot!tl 1.. Faixhum,  3 JIas4.. 170. the leading case oil 
the subject, is relied on. There notes \rere givcn in the ordinarp 
course of bnsi11c.s. nq f a r  as appears; at any rate. the? m7ere not to be 
renered from time to time. a i  securities for n permanent loan froin 
the Iiolder to the makers, hut rrcrc ncgotiared in  tlie market aud 
lodged in bank for collection at maturity. Before the particular note 
fell due. the mnkclr became insolwnt. and couvcj-ed to the d~feudnnt .  
;lie endorser. for  his security. all his l)ropcrtv, rrllich ri7as not sltfi- 
cient to pap all Iii.; labilitics for the maker. I t  rrns held tliat the cli- 
clorser Tvaived a dmn:~~id and   lot ice thcrelr~.  ('lzi(>f .T~rstirc~ Pam,/ .c  
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secured it for the express purpose of meeting his endorsements, he 
nlust be considered as haying waived the condition of his liability, 
aud as having engaged with the maker, oil receiving all his property, 
to take up his notes." There are other cases to the same effect. Bank 
c. Griswold, 7 Wend., 165, is one. The declaration contained two 
counts: the first, that, before the note fell due, the makers assigned to 
the defendant (the endorser) a i d  another persou effects to a greater 
~ a l u e  than the amount of all the debts mentioned in the deed, i11 
trust to pay this note a i d  others specified; the second, after stating 
the making and endorsing of the note and the assignment to the de- 
fendant and another, as before, arered that the effects assigned con- 
stituted all the property the makers had; each concluding in the 

usual forru, that the defendant had not sustained any damage 
(627) by reason of no demand and notice. Upon demurrer to both 

counts, the plaintiff had judgment. X r .  Justice Nelson, after 
citing several of the cases already noticed, and relying particularly 
on Bond c. E'arnham as the strongest, adds that, although insolvency 
is rather a reason for requiring than for dispensing with demand and 
notice, in order that an eiidorser may have an opportunity to save 
something out of the wreck of the estate, yet, "having anticipated 
that went and taken into his possession the whole of the estate, ex- 
pressly to meet his responsibilities, the endorser has effectually se- 
cured every object which the law presumes mould be the consequence 
of notice." I t  is obvious that the reasons given for the two judg- 
ments do not accord. In the latter case notice is dispensed with, be- 
cause i t  is supposed to be of no use; that the endorser could not pos- 
sibly be prejudiced, as he had already "secured erery object, for which 
the law entitles him to notice," inasmi~ch as the maker has no more 
property. But it will occur to every mind that precisely the same 
argument is applicable to every case of total insolvency or bank- 
ruptcy. Yet in those cases the lam requires notice, as, peradventure, 
some one else may be willing to engage for the debtor. We presume, 
however, that it was not intended in that case to go beyond the doc- 
trine of Bond ?>. Farnhum, especially as far  as the language used 
might seem at first to carry it. Sow, the case of Bond v. Farnham 
puts the doctrine explicitly upon a supposed engagement, to be in- 
ferred from the circumstance that the endorser took to himself a 
conveyance of all the debtor's property to meet the notes, and that he, 
the endorser, z ~ o d d  fake up his notes. Whether that inference of 
fact was riglit or wrong, is not very material to our present purpose. 
I t  shows, that the judge thought such an engagement necessary to the 
conclusion arrived at, and the ease came on there upon a verdict 
subject to the opinion of the court on a case agreed, so that the court 
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lyas at liberty to draw reasonable inferences of fact. But here the 
jury has cspressly founcl that  the defeiidaiit did not undertake 
to pay these note., and there iq no rcnson for thii Court to ( 6 2 s )  
illake ally such iiifeleiice. Bllt, supposing that point open. 
the two cases cited differ from tlie prcwl t  ill sereral esse~ltinl 1131.- 
ticnlars. Those v7ere cases of tlie conreyance of a71 the debtor's prop- 
erty, as admitted in the case agreed by the demurrer. 111 the prc.seiit, 
it  not o i~ ly  doe< not appear that the deed to L>-in~ coilre-ed all the 
property the debtor had, hut it alqwarq that it did not. I11 the first 
place, the deed of Xay.  1537. conrcyed xi1 innnelise arnouut of prop- 
erty to secure. it is true, r e ry  large debts. But it is not stated that a t  
the time of the deed of April,  1542, tlie rahw of the property men- 
tioned in that  of 1837. remaining unsold. did not exceed the amount 
of the debt v i t h  wl~ich it mis  illcumbered; and, of course, the result- 
ing trust in that fund v a s  a property in R a ~ ~ l i n s  and Coleman. 
Again, the gentleinan wlm gar?  eridence as to the negotiation and 
agreement out of ~vhich the deed grex  stated explicitly that. although 
it was a t  the time generally expected that Rawlins and Coleman 
l ~ o u l d  fail i n  a short time. pet they had not failed then. H e  sags, 
they failed soon af termud,  and  the,^ "made a fiual surrender of all  
their effects to other trustees and for other creditors." But, above 311, 
it does explicitly appear that, so f a r  from the defendant agreeing to 
assume the debts, because he had the fulids and all the funds the 
maker exiled. the agreement was that  Rawlins and Coleman should 
retain the possesqion of all the estates coiireyed to their O T T ~  use for 
nine months at least, aud until a necesqity for a sale after their cle- 
fault, and that  amoiig the property were two l~ouqes in Danrille and 
one in  Richmond. and a ilegro mall ; and. furtllernzore, that out of the 
profits of those estates. or other reiourceq. they, the makers. actually 
paid in  part of tlicir debts, after the execution of the deed to L p i ,  
about $1,100, being the discouiits ~1,011 the sixty d a ~ ~  rei~ewals for 
about tnenty months oil this large debt. This fact puts a negatire a t  
once upon the implication of all e~lgagement of Palmer to pay Raw- 
lins' and Coleman's 11ot:'q. a d  that he had stripped them of all their 
property and left them no resources. His  Honor m s ,  therefore, right 
in refusing the sccond ipecial imtruction prayed for the plaintiff. be- 
cause it assumed, as a fact. nha t  v7as i ~ o t  true, namely, that Ralv- 
liils and CoIen~an coi~r-eyed all their pro1)er t~  in trust for ill? de- ( 6 2 9 )  
fendant ; a i ~ d ,  moreover, hecaupe it is not all iinplication of l av ,  
if the conreyance had bee11 of all the p r o l ~ t y ,  that the clefendant hat1 
agreed to take up the note., when, upon the prayer of cour~rel of the 
plaintiff, i t  was suhniitted to the jury whether there was any  such en- 
gagement or u1iderstanding 'uet~veeu the parties. and the jury found 
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that in point of fact there was not. TTe do not question that an en- 
gagement by an endorser, upon any adequate consideration, though 
not a full one, to make the debts his onm. will bind him, as in Corney 
L,. D a  Costa, and in Brown c. Muffey.  So in Bond 1 % .  Farnham,  the 
rule is right, if the inference of fact of the agreement by the en- 
dorser to take up the notes can be sustained, and we do not see that a 
jury might not draw that inference under the circumstances or upon 
a case agreed, that the court might not do it. But we cannot agree 
that the lam will adjudge on a deii~urrer, that, if an endorser, in order 
to save himself as far  as he can, take from an illsolvent maker of a 
ncte a conreyancc, by way of sec~xitj-, of property, even though it 
be all he have, the endorser thereby engages to make the debts his 
own, and that it is an act of bad faith to require the holder to make 

, a  demand and see if he cannot get solnethirig more. But here the 
conreyaiice was but for part of the maker's property, and the maker 
engaged with the creditors, and also with the endorser, not only to 
make the conveyance, but "to keep the notes active" ; that is, regularly 
renewed every sixty days, and to pay the discounts; and they actually 
paid under that engagement about $1.100, to the exoneration of the 
defendant. This was a most important relief to the defendant; for 
who does not see that by tllus keeping down the interest for ten years, 
for example, i t  would be equal to paying down half the debt, and in the 
meanwhile, the value of the assigned estates might increase? The in- 
ference sought to be drawn by the plaintiff from the deeds is abso- 
lutely opposed to the admitted fact. 

But it strikes us that there exists yet another distinction 
(630) between this case and those cited, equally important in repel- 

ling the i~lference that the endorser had undertaken to pay 
the notes. I n  all the cases we hare considered the funds were put 
into the hands of the endorser. or the conveyance made to the en- 
dorser, himslf, except i11 EanX a. Gris~oold,  supra, and there it was 
to the endorser a i d  another person. Here the assignment is to a 
third person, as a trustee, not for the endorser, merely, but for both 
the makers and the cndorser, aild the conr-cj-awe to him mas upo11 an 
arrangement to which the bank. as the creditor. n7as a party, so as 
clearly to entitle the bank also to tlie benefit of tlie assignment, and. 
like other ccstuis q u e  trust,  to intcrposc and call for the execution of 
the trust, or coritrol the trustee. The difference is essential. Where 
funds are supplied to the endorser, or property conveyed to him, he 
has t l ~ e  ahsolutr control in the matter, and can sell n-hen and how he 
pleases. He  may be sllpposed, therefore, to assume the debt imme- 
diately and absolutely. Bnt in the other case. in the absence of di- 
rect evidence of an assumpsit, the inference is the other may. Can it 



K. C.] J rSE  TERM, 1S43. 

be supposed the eiidorscr mealit to take up the notes a t  the end of the 
first sixty days. as his m ~ i ,  if the nlaliers should fall theii to renen. 
them, while they must be a l lo~wd  by the trustee to retail1 possessioi~ 
of the property for nine iiioiltli~. and niigllt be alloncd by hiin loiiger ! 
TThen a third person is interpo%?d as trustee he mnst attend impar- 
tially to the interest of all parties. Hunt r.. Briss, I f  N. C., 202 : 
Dowes E .  GruysbrooX. 3 Xeri . ,  2'33. And tlie rerJ- fact of interposing 
such third person, to tlie escluqion of tlle endorser himself, shon-; 
that  the debtor and, in this case, the creditor also. required such a 
trustee as a protection againat t!le haste, the imprudence, or irrespoll- 
sibility of the defei~dant himself. X70uld this trustee he a t  liberty to 
sell this trust property a t  half price. ill order to Fare Paliner f ro l i~  
the sale of his at an ~ u i d e r ~ a l u e  at execution sale? Besides, the same 
gentleman, to nlloqe impoitniit statement reference has been ro often 
made, says that ~vlien Paln i t~r  and Xarrliiis and Coleman proposed to 
the b a l k  that  their t rus tev  ;hould reconrey soiile parts of 
the prolwrty to Ranliiis mid Colemail, it nag a part of the (631) 
propo~itioli that Rnul i l~ .  m d  ('oleiiiail slio~lld coiirey t1lo.e c>- 
tates nlld others to Ly1111, i11 trust to save Palnler harnlless as (w- 
doiser, and ((to becure the payiileiit of the debt aforesaid, for n-hich 
Palmer stood bound"; and that in exrcutioli of that agreemelit the 
first trustees conr eyed. and then liarvliiis and Palmer conreged and 
ilssigntd to L p n ,  not only the same estates, but also sereral other 
large tracts of land, a slar-e, debts to tlle anlouiit of $4,0i'T.34, and 
other things, from ~vhieli debts alone co~ l s idc rah l~  orer $2.000 h a w  
been realized already. I t  is. therefore, clear that the bank had an  in- 
terest i n  this conveyancp, as \yell as the defendant: and it cannot be 
doubted that  such interest, in the form of additional property, may 
ha re  materially induced the I~aiik to aqsent to tlie iiem arrangement. 
Indeed. that  vitness deposrs ('that the directors avented to the pro- 
posal. r ~ l y i n g  upoil the credit of Palmer and the funds to be hy- 
pothecated by thc nlakers a,; rccuritJ- for the <aid  note^." As the 
creditor, the hank is  to all iilteilts a c e s t u i  qzrc t ~ x c t ,  as well as 
Palmer i s ;  and so are Ran-his  and Coleman. -111 three would ha re  
a right to niake representatioiir to the truptee of their ~risliep and in- 
terest, a i d  he ~ ~ o u l d  br bonad, not mcrclv to protect Palmer from 
harm, but also to secure tlie deht arid take care of the interest of the 
debtors nccordiilg to the hept of his judgment. It i s  not easy to per- 
ceiw, i n  such a case. a reason why tlie eiidorvr ,liould be supposed 
to h a l e  become parilmqter, a.; 11etn.ccn him and the inaker, morc 
than that  the hank ameeci to look to the secnritr of the propert- .  
and i ~ o t  to tlic permis.  For. i f  tlic h t t e r  i~~ferc l icc  i. repelled h r  the 
fact that the endorser's nanie i \  required on note, in renewal. a9 rec- 
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ognized in the deed, so, likewise, the former is repelled by the fact  
that  the maker continues to gire new notes, as maker, as the deed re- 
quires. I n  fine, n,e think that the acceptance by an endorser of an  
assignment to a third person, whether the maker be solvent or  in- 
solrent. or the assignment be partial or  total, as an  indemnity 

against existing and future endorsements of notes, giren in  
(632) renewal, as the maker may require, i n  order to keep his paper 

from being dishonored, affords 110 presumption in  law that  
the endorser is under an obligation to take u p  the notes when the 
maker shall fail to offer renewals and pay discounts; and such an  ob- 
ligation me conceive to be the true test of the endorser's being entitled 
or not entitled to notice. Therefore the judgment must be affirmed. 

PER CURIAM. N o  error. 

Ci ted:  Rirnyon r.. X o n t f o r t ,  44 X. C., 373; Long  v. Stephenson,  
72 N. C.. 570; B a d  c. Brad ley ,  117 N .  C., 530. 

THE STATE UPOS THE RELATION OF HIRAM HENDERSON v. 
OWEN BlcALEER A S D  OTHERS. 

1. The refunding bonds which executors and administrators are authorized to 
take from legatees or distributees are  taken solely for the benefit of 
creditors. 

2. Therefore. an executor or  administrator who has paid to a legatee or dis- 
tributee more than he was entitled to  cannot for his own use recover 
the excess so paid by an action on the refunding bond given by such 
legatee or distributee. 

APPEAL froin CASTVELL, Spring Term, 1845; Caldul~ l l ,  J. 
Debt on the defendant's refunding bond. The relator was the es- 

ecutor of the last d l  of Joseph Henderson, deceased, he paid to ser- 
era1 of the legatees their legacies (and anlong others were the defencl- 
ant's) and took refunding bonds, upon an understanding that, if the 
assets left in his  hands should not be sufficient to discharge the out- 
standing debts of the testator, and also to discharge some outstanding 
pecuniary legacies, then the said receiring legatee should refund, etc. 

The  relator afterwards had to pay said debts and pecuniary 
(633) legacies and as that which was left in his hands and then sup- 

posed to be sufficient to discharge the same (to wit, a bond), 
prored of no avail, he demanded contribution. H e  then filed a bill in 
equity against the present defendants and others, to whom he had first 



1 a id  their legacieq, to  force tlleui to refuiid to Iiinl their proportional 
par ts  of the auiomlt so paid by liilii, and  tlleie n as a decree for  hi111 as- 
eertainilig t h e  proportions agai11,t the prcselit defeudants. T h e  breach 
which the relator ha, assigned of the col~dl t ion of tlie present bond is  
tha t  the  defendants ha\-e not paid to h im tlie se le ra l  sums decreed 
against tlieiil as  aforesaid. T h e  judge n a s  of opinion that  the plaintiff 
could liot recorer on such nn a + p u e ~ t ,  and he  v a s  non.uited a n d  
then appealed. 

K e r r  and  M o r e h e a d  f o r  plci i iz t l f .  
S o r z c o o d  f o r  defe i tdunts .  

DASIEL, J. XTe concur v i t h  his  Honor  that  the  decree could not be 
g i r e n  i n  e~-ideuce on an?- breach t h a t  could be assigued by the relator 
on  this  refunding boiid. T h e  act of A\ssembly, Rev. Stat., ch. 46, sec. 
18, declares that  a refunding bond shall be and  inure  to the sole use 
a n d  advantage of the creditors of the testator or intestate. T h e  pay- 
ment b y  the executor Jras h i s  ro lun ta ry  act, and, if he had  chosen, h e  
might  h a r e  taken a h o l d  to  hiinself as  all inden i l~ i ty  against fu ture  
demands against h i m  beyond his assets. H e  cannot h a r e  recourse to  
t h e  refunding bond required by tlie s ta tu te ;  for,  if he could, he  might  
exhaust it  and  thus deprive other creditors of the benefit IT-hich the act 
gives exclusirely to the creditors. 

PER CURIAAI. Affirmed. 

DES EX DEX. F A G A N  & GUYTHER V. PRISCIA WALKER.  
(634)  

IVhere a husband sells land belonging to his wife, by a deed purporting to 
convey a fee simple, she not having joined in the conveyance so as to  
pass her title. and the bargainee takes and holds possession under 
such conve)ance: H c l d .  that neither she nor her heirs, i f  she died 
during the co~er ture ,  are barred from asserting her or their title by 
the statute of limitations until after the lapse of seven )ears from the 
death of the husband, the possession of the alienees not being adverse 
until the death of the husband. 

;IPPEAI, froill TASI~ISGTOS, Sprillg Term, 1513 ; R a t t l e ,  J. 
E j e c t m e n t  fo r  a t ract  of land,  of \vllich i t  appeared the defendant was 

in possession, c la imi~ig  under  a deed from L e r i  F a g a n  and his  ~ v i f e ,  
F a n n y ,  to Thomas  Walker ,  and the will of the  said Thomae giring. her  
a l i fe  estate therein. The land  belonged i n  fee to the said F a n n y ,  t h e  
wife of said Lex~i. T h e  deed to Thomas  T a l k e r  v a s  signed a n d  sealed 
by  the  said Levi and h i s  wife, F a n n y ,  i n  I lecen~ber ,  1811, but was not 
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so acknowledged by her, as by the laws of this State, to pass her legal 
interest. The  said Fanny  died about 1825, l e a ~ i n g  Franklin L. Eagan, 
one of the lessors of the plaintiff, her only child and heir a t  law. Her  
husband, Levi Fagan, died in February, 1839. Thomas Walker took 
possession under his said purchase and so remained until his death, 
when his widow, the present defendant, continued the possession until 
this time. The possession of the said Walker and his  widow was for 
more tlian seven years before t!le death of tlle said Leri, and this action 
was not conlmeilced until So ren~ber ,  1843, more thau three years after 
the death of the said Le+ the plaintiff's lessor being of full age a t  the 
death of Leri. The  plaintiff insisted that there nerer having bee11 any 
such probate or acknowledgment of the deed as passed the interest of the 

wife, the possession of Walker and his ~vidow did not become ad- 
(635) verse until after the death of the husband, Le7-i Fagan, and that  

he had seven years after that time within mhich to assert his title. 
The  defendant contended otherwise. A rerdict was taken for the plain- 
tiff, subject to the opinion of the court upon the question of the statute of 
limitations. Cpon this question the court, upon the authority of Jones 
a. Clayton,  6 5. C., 62, decided in faror  of the defendant, and directed 
the verdict to be set aside and judgment of nonsuit to be entered. The 
plaiutiff appealed from this judgment to the Supreme Court. 

Heatlz for plaintiff. 
Iredell  for defendant.  

DAEIEL, J. Before the statute 32 H. VII I ,  cli. 28, when a husband 
discontinued, by  fine or settlement, the freehold of the lands held by 
h im in  right of his  wife, or when he was disseised of the same. and - 
neglected to recover the possession of the same during the corerture, 
she or her heirs on his death, mere dri~ven to their action cu i  in citu, or 
sur c u i  ci ta ,  to regain the said land. But the abore statute gave the 
wife and her heirs a right of entrv into her land on the death of the - 
husband. And they thereafter m7ere enabled to bring any of those real 
actions which another person could then bring who had a right of 
entry into the land. I n  all these actions, where the plaintiff declared 
upon his own seisin or pos~ession therein, he or she was, by tlie statute 
32 H. V I I I ,  ch. 2, see. 3, compelled to bring his or  her actioli n i th iu  
thir ty years, or  be barred of his or  her right of en try ,  and were there- 
after driven to his or  her  writ of r i g h t .  But under and since these 
statutes, if husband and wife had joiued in a deed of batgain and sale, 
which was afterwards elirolled, the r i f e  might enter after her hus- 
band's death, although she was a party to the dccd, against which she 
might plead no11 est  facttrm. 10 Rep., -12; 1 Roper 011 Husband and 
Wife, 60. This was tlle law, because the statute of uses (27  H. V I I I )  
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transferred only that  use to the possession n l~ich the husbm~d Ilnd ; and 
that  could o11ly be an  estate durilig the corerture, unless l x  had 
a child born d i r e  during the c o ~ e r t u ~ e ,  and then an estate by (636) 
curtesy during his life nould pass. The bare signing and seal- 
ing  of the deed by the wife was a perfectly coid act. The husband 
has a particular estate in the lands of his wifc, vhich he mny alien, 
and the possessiou of his vendee, although held by a deed of bargairl 
and sale, professing to transfer a fee from the h~~sba i id  and wifc, is still 
i n  law no more or larger estate than the husband had a riglit to trans- 
fer, for the statute of uws transferred tha t  and 110 more. Then the 
estate in the possession of such a vendee, and the remainder in fee in  
the wife, formed but different parts  of one and the same entire estate, 
and the possession of the former will not be adwrae, so as to bar the lat- 
ter  by force of the statute of limitations. The possrssion of the particular 
tenant is  never adrerse to the title of him in  remainder or rerersion 
( T a y l o r  v. Horde ,  1 Burr., 6 0 ;  Fisher 21. Prosser, Cowp., 218; 2 Ros- 
coe on Real Actions, 504), and the possession of the husband's bar- 
gainee in fee is  the same as if the deed were expressly for the husband's 
and wife's estate. The  wife of Fagan had no right of entry during 
her l i fe;  nor did her heirs a t  law hare  any such right of entry unti l  
the death of Fagan in  1839, and the possession of the defendant and 
those under whom she derires title was not ndcerse until the death of 
Fagan in 1839. And then did a right of action of the land first accrue 
to Mrs. Fagan, had she been al iw, or to her heirs. I Iad  Mrs. Fagau 
been aliae at the time of the death of her husband she would not h a r e  
been driven to the necessity of invoking the saving pro~qiso of three 
years in the act of limitations, because no time had erer  eonmienced 
running against her, while she was covert, as, during the life of her 
husband she would not ha re  had a right of entry. Time would h a r e  
begun to run against her only from the period she had a right to enter, 
and that could not hare  been until the death of her husband, when she 
would hare  been a femme sole. -1nd that being the first time an action 
could haye been brought by her ( a s  those in pos~cssion under Fagnn 
could not say they, before that  time, held adversely to her)  she 
and her heirs, like all other persolls, had seren years to corn- (637) 
mence their action, before her or  their right of entry would be 
tolled by force of the statute of 1715. That  time had riot m n  when this 
action was commenced, and of course the right of action still remained 
to the lessors of the plaintiff, who are the heirs at law of Mrs. Fagan. 
I f  Walker had entered into t h e v  lauds as a disseisor or  wrongdoer, 
and Fagan had then neglected to enter in right of himself and wife, 
and more than seren years had run  while the ~vrongdoer had held all 
adrerse possession, then, on the death of Fagan, she could h a r e  had 
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but three years, under the saring pro~'%So, to ha re  entered. W h y ?  Be- 
cause seven years had already ruri against her after her right of entry 
had first accrued. But this adverse possession shall not hurt  her (says 
the statute), because she was, during all the time, a femme cocert; she 
still shall ha re  three years after the death of her negligent husband to 
bring her action. The  proriso was intended to sare the rights of entry 
of females who had been placed in this predicainent by the laches of 
the husband, permitting seven years adrerse possession to ruri from 
thc time his wife had first a right of action for her land, and which 
action he had omitted to bring for her. But  the right of entry of a 
person out of possession was iiot barred by the Stat .  21 James I, c11. 
16, unless the possession of the party ill possession was adcerse to tlle 
party having the right to the rerersion. And there could be no adverse 
possession where the party in possession held the estate consistent with 
that  of the party entitled wlio was out of possession. Brown on Actions 
a t  Law 3 0 .    he onlv difference between-the statute of James and our 
statute of limitatioiis consists in the length of time mentioned in each. - 
Tlie English statute tolled the entry generally after twenty years; ours, 
after seven years adverse posse;sion (with color of title, say the courts). 
Those persons who were under disability had ten years by the Stat .  
James;  here but three years after disability rernoved. Tlie second sec- 

tion of the original act of 1715 is  not brought forward in our 
(638) Revised Statutes, and the case before us rests on the law as it 

stood on tlle death of Fagan. And we think, bj- that law, that  
the lessors of the plaintiff had seren years from that period to make 
their entry:  because the freehold life estate that  was in Mrs. Walker " 2 

was not adverse, but was consistent with the rerersion in fee that was 
in Mrs. Fagan and her heirs. These two estates were but parts of one 
entire estate in fee simple; a i d  the possession of Walker could riot be 
adverse to the right of Nrs.  Fagan and her heirs until the death of 
Fagan, the husband. And, as we hare  before said, the right of entrx 
of the heirs of Mr. Fagan then  first accrued. They therkfore stand, 
like all other persons not laboring under disability, and ha re  seren 
years to bring their suit from the death of the tenant by the curtesy. 
We ha re  been the more lengthy in these remarks in consequence of a 
different decision which we find reported, J o n ~ s  v. Clayton,  6 N .  C., 
62, which we cannot follow. The jury found a special verdict for the 
plaintiff subject to the opinion of the court ; ~vhereupon, the court gave 
judgment for the defendant and the lessors of the plaintiff appealed. 
W e  are of opinion that  the said judgment must be reversed, and judg- 
ment rendered for the plaintiff upon said verdict. 

PER CCRIAM. Rerersed. 

Cited:  ll'illiatns 1..  Lunier, 44 S. C., 32, 38; Osborne I.. Mull ,  91 
N. C., 206. 446 
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HEZEKIAH DRAKE, Qvr TAX, ETC., v. JESSE M c h l I N S  
(639)  

A declaration against a minister of the gospel or  justice of the peace, under 
the statute of 1778 (Rev. Stat., ch. 71, secs. 1, 2, 3, 4 ) ,  for a penalty in 
marrying two persons who had not complied with that  statute, must 
state not only that they were married without a license, but also that  
no certificate of the publication of banns was produced to the minister 
or justice. A mere averment that there was no license and that there 
had been no publication of banns is not sufficient to support the  
declaration. 

APPEAL from HENDERSOK, Fall  Term, 1843 ; Dick., J .  
Debt, qui tam, against the defendant, to recorrr the suui of one hull- 

dred dollars, as  a penalty for a riolation of the statute (Rev. Stat., 
ch., 71, secs. 1, 2, 3, 4) for marrying two persons without a license or 
the pre'e'ious publication of banns. I11 the Superior Court, under the 
instnictions of the judge, the jury found a rerdict for  the plaintiff, 
and from the judgrizent thereon tlie plaintiff appealed. 

The  question subnlitted to this Court was one in arrest of judgment, 
upon tlie following declaration, to wit: 

"Jesse McMinn was attached to answer Hezekiah Drake, who sues 
as well for the said county of Henderson as for himself, of a plea that  
he render to the said plaintiff, who sues as  aforesaid, the sum of one 
hundred dollars, which he owes to and unjustly detains from h i m ;  
and therefore the said plaintiff, who sues as aforesaid, conlplains for  
that  the said defendant, being a justice of the peace, duly coinmissioned 
and acting in and for the said county of Henderson, after the first day  
of January,  which was in the year of our Lord one thousand eight hun- 
dred and thirty-eight, to wit, on 1 March, 1842, a t  and in the said 
county of Henderson, uillawfully, willfully and knowingly did join 
together in matriiiiony one John Jones and one Eliza Smith without 
any publication of the banns of matrimony according to law, 
and without a liceiise for the said marriage first had and ob- (640) 
tained from the clerk of the proper court of Pleas and Quarter 
Sessions in  that behalf colltrarp t o  the form, force and effect of an act 
entitled 'an act concerning marriage,' whereby and by force of the said 
statute an action hath accrued to the said plaintiff, who sues as afore- 
said, to demand and ha re  of the said defendant for the said county 
and for himself the said suin of one hundred dollars abore demanded: 
Yet the said defcndaiit, although often requested so to do, liath not as  
yet paid the said suin of one hundred dollars abore demanded, or  ally 
par t  thereof, to the said plaintiff who sues as aforesaid, but to do this 
he hitherto hath wholly refused, and still doth refuse, etc. And there- 
fore the said plaintiff, ~ v h o  sues as aforesaid, brings suit," etc. 
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A17en.ander and  F n m c i s  for plair~t i f f .  
S o  counsel for dpfenclant. 

S a s ~ r ,  J. This is an  action of debt, p i  t a m ,  brought against the 
defendant to recorer one hundred dollars as a penalty secured for a 
riolation of the law in marrying a couple. The  declaration states that  
"the defendant being a justice of the peace for Henderson County on 
1 Xarch,  1843, did unlawfully, ~villfully and knowingly, join together 
i n  matrimony the i n m  and woman (whose names are set forth in the 
declaration) without anp publication of banns of matrimony according 
to law, and without a license for the said marriage from the clerk of 
the proper court of Pleas and Quarter  Sessions, first had arid ob- 
tained," etc. 

The act coiistituting this Court renders it the duty of the judges "to 
render in erery case, such sentence, judgment and decree, as, on an in- 
spection of t he  whole record, it  shall appear to them ought, in law, to 
be rendered thereon." Rer .  Stat., ch. 33, sec. 7. The statute, for a 
violation of which this action is  brought authorizes in see. 2, the clerks 
of the several county courts to issue marriage license to any person 

applying for the same, first taking bond to the State of Kor th  
(641) Carolina, with sufficient surety, in the sum of $1,000, with con- 

dition that  there is no lawful cause to obstruct the marriage for 
~ ~ h i c h  such license is desired, etc., "nhich license shall be directed to 
any authorized minister or justice of the peace." I n  sec. 3 i t  is  enacted, 
"elerg minister of the gospel, qualified as ill this act before directed, 
or any other person appointed by their respective churches, as a 
reader, is hereby authorized and empowered to publish the banns of 
matrimony between any two persons requesting the same," etc., "and 
shall g i re  a certificate of such publication mhen demanded, directed to  
(/TI!/ azithorizecl min i s t e r  or. ju~ticr." Sec. 4 is the one under IT-hich the 
action is brought. "If any minister or justice of the peace shall knom- 
ingly join together any two persons in  any other way or manner," etc. 
The way or manner liere nlentioned is the requirement of the two pre- 
ceding sections. I t  has erer  been the practice, as f a r  as our informa- 
tion extends, for the justice or the magistrate to require the production 
of the marriage licei~se, signed by the proper clerk, b ~ f o r e  performing 
the ceremony. This license is, to the officiating officer, the e ~ i d e n c e  of 
the fact that the person to m7ho111 it is granted has complied with the 
law, that he has g i x n  the bond the law directs, and upon this evidence 
alone, is he authqrizcgl to act. F o r  the license is  to be directed to some 
minister or justice of the peace. I f  not intended to be his warrant for 
performing the cermony, to nliat purpose is  i t  issued? This  appears 
to have been the understanding of the draftsman of the declaration. ,I 
part of the charge is without "a license for the said marriage, first had 
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and  ohtailled fro111 tlw clelk of the c o n ~ i t ~  court," etc. I s  there a n y  
differeilce i u  tlie c l idn icc  rcquired b , ~  w 2 .  3, n l l w  the  parties proceed 
by publicat io~i  of ba111is ? TI-e call v c  liolic. The  ohjcct of t11c l a n  i l l  

each caqe i 4  t h e  same, to protect i11di7-ithiali a ~ i d  itself fro111 i ~ ~ ~ p o ' i t i o n .  
I n  the  one case, tlie p a l t ~  n l ~ p l ~  lug g i r e j  bond n it11 .wet:, that  '(there 
is  no l a ~ v f u l  cauqe to o b t r u c t  the iiiarriagc." I n  the other, public 
notice is  rcquired to be g i~e11 .  I t  is public tliat a n r  person may object 
wlio k n o n s  of ally l a ~ r f u l  l ~ i i l ~ e d i ~ i i e ~ ~ t .  Marr i i~gc ,  under pub- 
licatioil of bal~n.,  i, :I Tery anrielit cu-to111 i n  tlie Church of (642)  
England ,  and is  still obqer~ ed 117 its ~liembcrci in  that  country. 
I n  th i s  State, wlien the cerelnolly i. ~ ~ e r f ' o l l ~ i c d  I)? olle of it. members, 
i t  is, by  the formularies of tlie church, required of hi111 to ask if a n y  
one knows of a n y  good reason nliy tlie parties sliould 11ot be joined i n  
wedlock; if so, they arc  requircd to uieutioii i t  t l i n ~ .  T h e  reason n l i y  
these forms a r e  required is, evidently, to guard  against imposition, a n d  
tlie niinister o r  magistrate is  required to act under  the same eridence, 
that  the  guards of the law m a y  be enforced. T h e n  the parties pro- 
ceed by  publicat io~l  of baniis the ni i~i is ter  n i a k i ~ ~ g  the publication is  
required to g ran t  a certificate of such p u b l l c u t i o ~ l ,  nlie11 denianded, 
which certificate is to be clirectccl to sonle minister or justice of the 
peace. I n  the  la t ter  ca<e, t h e ~ i ,  as in  the former, tlie certificate of the  
m i ~ i i s t e r  is, to the  o f ic ia t i~ ig  magistrate  o r  i i i i ~ ~ i s t e r ,  his eridericc t h a t  
the  bannq h a r e  been l~ublislied a11d his  n a r r a ~ ~ t  fo r  perforiiiing the 
ceremony. I t  is  his  n a r m n t  so f a r  as  to protect Eli111 against a n y  for-  
fei ture  under  the  act. For ,  if a false certificate be sent to  hini f r o m  
t h e  minister h e  would ~ o t  incur  tlie penalty, a l t l~ough  the  banns had  
not been publiqlled. I t  m a -  he said tha t  tlie g i r ing  of tlie b o i ~ d  in the  
one case, aud  the publicntiol~ of ba1111> in the other, is the important  
mat te r  recjuiled by the act. T h i i  ic cert:lillly true. but the  law has re- 
quired the certificate as  t h e  eridencc up011 n l ~ i c h  thc~ c r r e n i o ~ ~ , ~  iq to be 
performed, and  though the fact 111ay he that  tlie l,o11d n a s  g i ~ e n  or the 
banns published, j e t  the p e ~ ~ a l t g  i i  iiicurreil if the marr iage liccl~qe. o r  
certificate of tlie p u h l l c a t i o ~ ~  of the ba111i5 i* not p r o d u d  o r  S I I O T T I ~  to  
h a r e  been actually granted. TVe a r e  of o p i ~ ~ i o l i  that  the declaration 
filed i n  this c a v  1. defectire, ill ~ t a t i u g  that  the niarriagc \ \as  soleliin- 
ized without an? publicatiol~ of b a ~ ~ n s .  I t  ought to l i a ~ c  allegrd t h a t  
tlie marr iage cc.1 ~ I I I ~ I I J -  n a <  * o l r ~ ~ ~ ~ i i z e d .  n itliou: all7 ( P I  t i t i cc r fc  of s11rh 
publicatioli aq reqmlcd by Inn .  TVc l ~ o l d  tliat the  ~ ~ o ~ ~ p u l ~ l i c a t i o ~ ~  of 
b a ~ n i s  can  no I I I ~ I ~  lx laid ill t l ~ c  d w l a r a t i o l ~  a %  thcl y / f1r ( i ) / z (  11 of the de- 
fendant 's offenqe ill the o w  ca-e than  the  not g i ~ i n g  a 12011d can i n  
the  other. For .  if a f d - e  certificate b+ 5e11t to him fro111 t l i ~  
niinister, he n o d d  uot i ~ ~ c w r  tlie 1)cnal t~- ,  altliougli the b a i ~ n i  (643)  
h a d  ~ i o t  heen l )ub l i~hcd .  TIrc do not meall to that  ill all  
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cases, n h e l ~  a clerk grant? a marriage license, or a minister a certificate, 
that, upon their production, the justice of the peace, or the officiating 
clergyman is boulid to perform the service, or  that he  is  not bound to 
proceed. All that  we intend to say is, when he acts upon the evidence 
pointed out to him by the law he cannot subject himself to any penalty. 
We ha re  nothing to do with the motives of the plaintiff in institutilig 
these proceedings. H e  appears before us as a public informer, seeking 
to enforce against the defendant a forfeiture, incurred by the ~ i o l a t i o n  
of lav-. H e  must be prepared to show by his evidence that by law 
he has a right to demand and receive the money forfeited. We think 
he has not done this, that  there is i n  his declaration a defect fatal to 
his claini, a i d  that his judgment must be arrested. 

PER CURIAM. Judgment arrested. 

Ci ted:  T t i ~ n e r  v. McKee, 137 N. C., 263. 

(644) 
ELIZABETH REA v. EZEKIEL TV. ALEXASDER. 

1. The retaining of the possession of slaves by a vendor, after giving a bill 
of sale absolute on its face, though not per se fraudulent, yet is a cir- 
cumstance which with other facts and circumstances found o r  ad- 
mitted would authorize the court to say that the transaction was void 
for fraud. Fraud is a question of law upon facts and circumstances 
found or admitted. 

2. Where it is a part of the agreement of sale that, uotmithstanding the 
absolute deed, the vendor shall have the possession and use of the 
property conveyed for an indefinite pericd. this amounts to an ex- 
press secret trust for the vendor, and constitutes a fraud on creditors 
deceived or hindered by the transaction. 

A 1 ~ ~ ~ : . \ ~ ,  from ME~ICI.EA I:L-RG, Special Term in Xay ,  1345; P ~ a r s o n ,  J. 
D ~ t i n u r  for a fenlale s l aw named Caroline. The defendant admitted 

thc detention. The plaiutiff read in eridence a bill of sale for four 
qlarej, of whom Caroline was one, executed by one Benjamin Boyd to 
the plaintiff, dated in  April, 1840, and registered in  October, 1841, 
purporting to be in  consideration of the sum of $1.550. One Boyd, 
the father of Benjamin, was the subscribing mitncss. H e  statccl that  
he was prejent ~vhen  the hill of sale v a s  esecuted b , ~  his son to the 
plaintiff, who was his son's mother-in-law, and saw the plaintiff exe- 
cute and delirer to his son a note for $1,550, as the consicleration. H e  
also stated that  the plaintiff, at the time the hill of sale and note lvere 
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executed, agreed to let his sou keep possession of the negroes and ha re  
the use of them, but for how long a time, or whether for any definite 
period he could not recollect. H e  thought the agreement was that the 
plaintiff should giae her note for  $1,550 and let his son have the use 
and possession of the negroes, and his soil was to make her the title. 
This  took place a t  his son's house in  Charlotte, no other person being 
present. H i s  son kept possession of the negroes until he was broke11 
u p  and sold out in January,  1542. A ueek or t vo  before the 
negroes nTere levied oil they were sent to the house of the plain- (645) 
tiff, who lired out of tow11. 

T h e  defendant read in evidence a judgment and esecutioii against 
Benjamin Boyd, and proved that  the negro mas levied upon and sold by 
the sheriff under the execution. A t  the sale, which was in J a ~ ~ u a r y ,  
1542, the defendant became the purchaser. The  defendant prored 
that  a t  the time the bill of sale mas made by Boyd he was rery  inuch 
in  debt and turned out to be hopelesdy insolvent; that  a few years 
before he had married a daughter of tlie plaintiff; that  the plaintiff 
was herself i n  debt and had since been sold out ;  that a t  the time she 
had her dower in a tract of land owned a negro woman and two boys, 
the usual quantity of stock, etc., and had purchased a tract of land a t  
the price of one thousand dollars, towards which she had paid $500; 
that  her anilual crops, which constituted her only income, were wort11 
on an  arerage, about $500, out of which she had to support herself, 
pay expenses, etc. 

I n  reply, the plaintiff produced the note of $1,550 and prored that  
Benjamin Boyd, in October, 1811, had assigned the note to Dr. Boyd, 
his  brother, to secure hiin for debts he had paid for him. Screral ~i-it- 
nesses stated tha t  in 18-20 the plaintiff's credit was good and she coultl 
have obtained credit in the purchase of negroes for $1,500, a l tho~~g l i  
she did not ha re  much property and afterwards became inrolrent. Thc  
l~laintiff also proved that a t  February Term, 1 8 G ,  Dr.  Boyd harinq 
sued her on the note returnable to that term, she confessed judgment. 

The  court charged that althougll a man x a s  in dcbt the law allon-ed 
liinz to sell his property a t  ally time before there 11 as an esecution so 
:IS to create a l ien;  but the sale must be h t l n  (tic and for a valuable 
consideration; othcrwisc creditors ha le  n right to objcct :)lid to treat 
the transfer as a nullity. I f ,  in this case, the jury ~i-as satisfied that  
the sale xms made by Boyd, he being nlurll in debt, with the nntlcr- 
standing that  he was not to collect the ~lote,  his object being to tran.- 
fer the title to his  ~iiother-in-lam to keep off creditors, then tlie 
bill of sale ~vould he roid. Or, in the second place, if the jury (616) 
caiue to the conrh~sion that  Boyd did not intend to collect the 
note, but his object was to convert the negroes, which could be le~ricd 
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on and sold under an  ordinary executioll of f i e r i  fcccias, illto a note, 
which could only be reached by a ca. sa. or ill equity, and in this way 
to hinder and delay his creditors ill the collectioii of their debts, while 
he could, from tilne to time, receive p a y i n e ~ ~ t s  upon the llote as might 
suit his collre~~ience, and they were also satisfied that the plaintiff, a t  
the time she l)urchased, was p r i ry  to this fraudulent intent, then, al- 
though there \\as a raluablr consideration, there would not be the 
born fides required and the transfer would be roid. Or, in the third 
place, if the jury were satisfied that  it was a part of the  contract that 
Boyd should keep possession of the ilegroes and hare  the use of them, 
as long as he could do so without the interference of his creditors, or  
until the plaintiff was required to pay the note, it  would present the 
case of a secret trust for  the benefit of the debtor at the expense of his 
creditors, which would render the transaction fraudulent and ~ ~ o i d .  I f ,  
howerer, the jury were not satisfied that either of these three views 
were sustained by the facts of the case, and the sale was bona  fide and 
for a valuable consideration, although Boyd was in debt a t  the time, 
the plaintiff would be entitled to recorer. 

The jury foiind a verdict in favor of the defendant, and, from the 
judgment rendered on this verdict the plaintiff appealed. 

B o y d e n  a n d  Oshorne for plaintif f .  
J .  E l .  B r y a n  and Alexander  for defendant .  

DANIEL, J. The bill of sale for  the slares was absolute and was not 
registered for eighteen montlis after it was given. The slares were 
left by the rendee in the possession of the vendor who was then very 
much in debt, and soon became insolvent. The  rendee, niuch in debt, 
nTas the mother-in-law of the vendor. The  sale was made in a secret 

manlier, 110 1wrso11 being present but the parties to it, except the 
(647) witness, who was the father of the vendor, the law requiring a t  

least one witness to it. The court told the jury that they must 
be satisfied that the sale was hona fide, and for a raluable considera- 
tion, otherwise the creditors of the ~ e n d o r  had a right to object and to 
treat the transaction as a nullity, and that  if the rendor was niuch ill 
debt a t  the time, and there was an understanding between them that  
he was not to collect the uote given for the purchase money arid the 
object Iraq to transfer the slares to her to keep off his creditors, then 
the sale was fraudulent and roid. The  court further said that if it 
n a s  a part of the contract that the rendor should keep possessiori of 
the slares and hare  the use of then1 as long as he could do so without 
the interference of his creditors, or until the plaintiff should be re- 
quired to pay the purchase money, then it would present the case of a 
secret trust for the benefit of the debtor a t  the expense of his creditors, 
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which ~ o u l d  render the transaction fraudulent and roid as to them. 
It would enable him to obtain a false credit; and the vendee aidilig in 
this, shall be postponed to the creditors. And if the sale was made by 
the parties to it for the purl)ose of turning the vendor's interest in 
the slaves into choses ill action, ~ l l i c h  would not ill law be liable to 
the fieri fncias of his creditors, then it T i m  fraudulent and void. 

We do not discover froin the case sent here that the court charged 
that  the bare fact of leaving the slares in tlle possession of the vendor 
was per se fraudulent, after he had made all absolute bill of sale of 
them. Such retaiiiing tlie possessioii mas a circuinstai~ce which, with 
other facts and circunistailccs fouiid or admitted, might authorize the 
court to say that  the tralisactioil was roid for f raud;  for fraud is a 
question of law upo11 facts and circumstances found or admitted. I f ,  
said the court, by the arrangement of the parties, tlie rendor was to ha re  
the liberty to retain the slares until the reiidee v a s  required by h i ~ n  or 
his assignee t o  pay the note give11 for the purchase money, then this 
would be a secret trust for the benefit of the debtor at the cx- 
pense of his creditors, which ~ r o u l d  make the act fraudulent (64s) 
and void as to his creditors. The  truth and the force of the 
facts and circuiiistarlces were, as it seems to us, left fairly to the jury, 
with instructions from the court as  to the lam in case the jury found 
tlie facts to be true or not so. But in truth the court might hare  gone 
much far ther ;  for tlie plaii~tiff's own witness expressly proved t h a t  it 
did form part of the agreement of s a l ~ ,  that  iiotwithstandiiig the abso- 
Iute deed the reridor was still to hare  the possession and use of the 
negroes as  before for an  indefiiiite period. Now, that  amounts to an  
express secret trust for an illsolrelit  endo or, and, upon erery principle 
of law and fa i r  dealing must constitute a fraud oil creditors deceived 
or hindered by tlle t r a ~ ~ s a c t i o i ~ .  The  priiiciplea of law, as laid down by 
tlie court, are we thii~k,  correct, and therefore the judgmellt must be 
affirmed. 

PER C ~ I I I I M .  No error. 

Ci ted:  NcCorXle  1 % .  I I a ~ r ~ m o n t ? ,  -1; PI'. C., 4-18; Brown 1 % .  Jl i tchel l ,  
102 N. C., 3 i 5 .  

(6-19) 
WILLIAM A. W I L L I A S l S  v. J O H N  R. FLOYD ET AL.  

1. Where a court in the exercise of i ts discretion directs tha t  a n  order pre- 
viously made by them should be stricken out, i t  is the same a s  i f  such 
order had never existed. 

2.  Where a person is arrested on a t n .  so.. and a n  issue of fraud is made up 
between him and his creditor in the county court, the issue is found 
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against the debtor and he appeals to the Superior Court, the sureties 
to the appeal are bound absolutely for whatever judgment may be ren- 
dered against their principal in the Superior Court. 

3. Such sureties have no right to surrender their principal to the sheriff in 
discharge of themselves. 

4. Under the insolvent debtor's law of 1822, Rev. Stat., ch. 58, sec. 10, the 
discharge of a debtor arrested on a cu. sa. at the instance of a creditor 
operated only against the creditors who had been duly notified under 
the provisions of that act. 

5. Where a debtor is arrested under different ca. sa.'s at the instance of sev- 
eral creditors, he has a right under the act of 1836, Rev. Stat., ch. 58, 
sec. 20, i f  he applies for his discharge as an insolvent debtor, and fraud 
is suggested in answer to his application, to require that all the cred- 
itors he may notify shall join in the trial of one issue, and the court 
will so direct. 

6. But this is for the ease of the debtor, and he may waive the privilege by 
joining issue with each creditor. and then a verdict in his favor in 
one case will not discharge him from the responsibility in the case of 
another creditor. 

, ~ P P E A L  from ~ E W  HATOVER Spring Term, 1545; Pearson, J 
The plaintiff obtained a judgment before a justice of the peace, 

against the defendant, Floyd, and sued out a ca sa., on which Floyd 
was arrested. H e  gave the usual bond, with sureties for his appearance 
a t  the next county court, to take the benefit of the  act for  the relief 
of insolvent debtors. A person by the name of Miller likewise had a 

judgment against Floyd, on which he was also taken, and he 
( 6 5 0 )  gave bond, as in the other case, to appear a t  the same term of 

the couilty court. Floyd filed a schedule and gave a notice both 
to Williams and to Niller of his arrest i n  each of the  cases, and of his 
intention to take the oath of insolvency and move for  his discharge 
in each case. At the county court, Williams suggested, i n  his case, 
a fraudulent concealnlent of certain property by the debtor, and Floyd 
took issue thereon. I11 like manner, Miller also suggested in  his case, 
a fraudulent concealment of property, and Floyd again took issue 
thereon. Upon separate trials of the issues the juries found the fraudu- 
lent coacealnients, a? alleged by the creditors, respectively. This 
was a t  the same term, and from the judgments Floyd appealed and 
gave appeal bonds, with sureties, i n  each case. I n  the Superior Court 
the sureties in the bonds, taken by the sheriff for the debtor's appearance 
in  the county court, surrendered him, in  each case, in discharge of them- 
selves, and he  mas thereupon committed to the custody of the sheriff, 
and was confined in  prison. Subsequently the issue joined between 
Miller and Floyd, in the case between them, was tried, and a ~ e r d i c t  
was found for  the defendant, that  he had not concealed his property as 
suggested; and thereupon Floyd was admitted to take the oath of in- 
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solvency, and discharged, in that case, by order of tlie court. The 
same order for Floyd's discharge was ruade i11 the suit brought by 
Williams, ~ ~ i t h o u t  trying the issue therein, ul)on the ground that  he 
had been discharged in tlic suit brought by 3Iiller, and that TITilliams 
had notice that  he  intended to move to be discharged in that  suit. But, 
during the sanle term, the court set aside and expunged the last order, 
namely, that made for Floyd's discharged in Wil1i:nns' suit, aud the 
case 1ms then contiiiucd by consent. At the next tern1 the plaintiff, 
Williams, desiring to proceed to trial of the issue, the defendalit Floyd 
was called, and lie failed to apl)ear; and therenpon the plaii~tiff's couri- 
sel moved for judgment on t h c  appearance bond against the debtor 
and his sureties therein, to he discharged by the paynlent of the debt 
and costs; but the court refused the same, because those sureties 
had discharged thenlselres by surrendering their principal. (651) 
The plaintiff then nioved for judgment against Floyd for the 
debt and the costs of that proceeding. That  motion was opposed upon 
the grounds, (1) That Floyd had been duly discharged, as an insolvent 
debtor, and that  was coilclusire upon all persons; ( 2 )  That, by the 
notice given to Williariis i n  the case of Miller, and filed therein, the 
discharge of Floyd in that  case exempted his body from further im- 
prisonmelit by Williaius; (3 )  That there could be no judgmelit against 
Floyd for the debt and costs, as the appearance b o d  had been dis- 
charged by his surrender, and the only judgment, that could be entered 
against him was that he should stand imprisoned; and, (4) That  the 
discharge, which mas entered in the case of Willianis a t  the proceeding 
term, mas executed and could not be recalled nor the debtor be further 
rendered liable in  this proceeding. 

But  the court granted the plaintiff's motion and gare  judgment 
against Floyd, upon his default i n  not appearing, for the plaintiff's 
debt and the costs incurred in  the premises in the county and Superior 
Courts. 

The  plaintiff's cou~iscl then farther moved for a judgment on the 
appeal bond against Floyd and his sureties, to be discharged by the 
payment of the said debt and costs. That  motion, the sureties for the 
appeal opposed, upon the same grounds urged before for Floyd, and also 
because they had (as was established) since the preceding term offered 
to surrender Floyd to tlie sheriff, and the sheriff refused to receive him 
as a prisoner. 

Bu t  the court granted this motion also, and from the judgments 
Floyd and his sureties appealed. 

Warren Winslozv for  plain t i f .  
Strange for defendant .  
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R ~ F F I K ,  C. J. Tt seems to this Court that the judgment of the 
Superior Court is right. 

I n  the first place, as betwee11 Williams and Floyd, the Court can 
take no notice of the entry of the discharge of the latter, which was 
stricken ou t ;  for by that act it  is the same as if the entry had nerer 
been made. I t  was exclusively for the court which made the entry to 
allow i t  to reniain or to set it aside. The debtor is no worse off now, 
that it is set aside, than he would hare  beell if it had nerer been made, 
and, therefore, he has not been ilijured thereby. This Court, therefore, 
is to regard the question presented to us, not in the light that  Floyd was 
discharged by the entering of the order to that effect in the suit by Wil- 
liams, but in this : whether what had been done in Miller's suit was ill 
law and fact a discharge from imprisomnent at the suit of Williams, 
so that 110 judgnleiit could be had therein, on which Floyd's body could 
be further detained, or again imprisoned. I f  the answer be in  the af- 
firinatire, then the judgiimits inored for by the plaintiff ought not to 
ha re  been given, d l e t h e r  the discharge had been preriously entered or 
not, o r  was properly expunged or not. 

I t  appears to us that it is not dificult to understand our 
(657) legislatioil upon this subject, and that it is plainly the intention 

of the Legislature that in every case in  which the debtor does 
not entitle himself to his discharge by taking the oath of insolvency, 
there is to be a judgment against him for the debt and all the costs 
incurred in the original suit and under the ca. sir. upon which judg- 
nieilt the debtor may be i~ l~pr isoned;  if rendered upon his default in 
not appearing, he lnaF be i~nprisoned by process of execution, on which 
he shall not be entitled to the benefit of the act of 1822 ; and, if ren- 
dered when the debtor is in court, for fraud fouiid against him, or for 
failing to give notice, or  for refusing to be exanlined, by the judginent 
of tlie court that he be imprisoned-~vliich is, iiecessarily, i11 execution 
for  the debts and cost..-until he make a full disclosur~, give the neces- 
sary notice to the creditor, and take the oath of insoh-ency. I t  is clear 
that it must be so. The act, Rev. Stat., ch. 58, sec. 7 ,  says expressly 
that i n  case the debtor shall fail to appear judglnent shall be rendered 
imtantel- upou the bond given to tlie sheriff, agaiust the 1)rincipal alld 
his sureties, to be discharged I I ~ I  t h ~  puywwt~ t  of the debt and costs. 
But i t  is said that such a j ~ ~ d g ~ n e n t  callnot be rendered in this case 
because that bond mas never forfeited, hut saved by the, surre~ider a i ~ d  
iu~prisoning of the priiicipal. Wlletller the suretics could surrender 
the principal after tlir court "to ~vhich the capius  ad sutisfarirntltru,( is 
returl~able," may, possibly, be a question upon sec. 9 of the act, h t  r e  
assume that tlirp may ;  still, if the debtor and creditor make up mi 
iqsue and illcur costs, alid thc principal is surrendered and imprisoned 
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a day o r  a week aiid thc~ i  cscalws, is tlie creditor to be put to a new 
ca. su. upon his o r i g i ~ ~ a l  judgliient as a t  coniu~oi~ law, and lose all 
those costs? Surely not. Fo r  if he mTere put to a nen7 ca. sa. he 
would not only lose his costs in the first preceding, but the debtor 
might again avoid going i i ~ t o  close prison, by repeating the process 
of giving bond to take the benefit of tlie ac t ;  whereas the act is  pre- 
cise, that  where t h ~  debtor fails to appear arid a judgrnei~t is  ren- 
dered in court therefor, he shall not be entitled to the benefit 
of the act. When the act uses the language, theii, that there (658) 
shall be judgment on the bond against the principal and his 
sureties, to be discharged by tlie paymelit of the debt and costs, i t  
merely has a riem to the respoiisibility of the sureties, as, probably, 
the best security for tlie creditor, and they can be reached only upon 
their bond, because. by that  only ha re  they made tliemselres liable. 
But there is no necessity for the bond to get at the principal debtor; 
for  he was chargeable upo11 the original judgment for the debt and 
costs, and upon the procerdings in that  court for the costs thereof; 
and, upon them, there must be judgment there for the debt and both 
sets of costs against tlie principal, as tlie only means' of making the 
debtnr liable for the costs and of subjecting him to the actual im- 
prisonment, which. in such case, is imposed on him. This  meets the 
case before us, wliicli is one in which tlie debtor failed to appear perso~l- 
ally, when lawfully demanded; which he is hou~ld to do in the county 
and Superior Court. Moori?lg I . .  Jnmcs, 13 N. C., 2.54; I17ilX.ins 1.. 

Baughan, 25 N.  C., 56. It is true, there the judgment was on the all- 
pearance bond, and the court, not wishing to go beyond the case, reserred 
an  opinion upon the case when the debtor was present, as to the judg- 
ment then to be rendered against hiin and his sureties for a n  appeal. III 
this case he was not prese~lt, and therefore there could be no judgment 
that  he be in custody innilediately; but the judgnie~it sliould be merely 
for the debt and a11 the costs, 011 wliicli tlie creditor liiigllt take out any 
execution he chose. For  that  judgment, the sureties for tlie appeal are 
of course liable; as ill w e r y  case of a judgnlent against ail appellant for 
money the suretics are co~~clusively fixed therewith. 

I t  would also be the s m w  thing if tlie debtor had appeared and had 
refused to be exanlincd, or fraud had bee11 foui~d against liilli, or he liad 
refused to take the oath of ilisolrency; ill all tliosc cases there niust be a 
judgnleilt for the costs, and, co~rseqnently, for the dcht also, alid the11 a 
further judgllient or order that tlie dcbtor be iiiipriso~~ed, as ill execution, 
unti l  he  should duly discharge l~i~llsclf ,  as ail i~isolvellt dcbtor, by a full 
surrender of his property, due ~iotice to tllc creditor and taking 
the oath. That  is the direct effect of sectionr 30 and 11 of the (639)  
act;  and the correctness of tile position is retidered still Illore 
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plain by the pro\ision in section 19 that  ally debtor against whom ail 
issue is found, or  who for any cause is  cldjudged to be imprisoned until, 
etc., shall not be entitled to the beiiefit of prison bounds, but shall remain 
ill close l)rison, until discharged by being permitted to take the oath of 
insolrciicy. F o r  what is  he to be udjut lqcd  to be imprisoned? S o t  for a 
c o i ~ t e ~ l ~ p t  of court, for then there would be no security for the creditor 
for his debt, iu case of an  escape, since the creditor could not charge him 
in  custody by allother ca. su. for the same debt. H e  is therefore com- 
iilitted in  execution, and, necessarily, he is in execution upon the judg- 
ment then reildered by the court, for both the debt and the costs. When 
that judg~uent is rendered by the court to which the process was return- 
able tlie plaintiff call have nothing more; for the debtor's appearance dis- 
charged his sureties to the sheriff, and no one else but the debtor is bound 
for the debt or costs. But from that  judgiuent the debtor appeals, 
which he may do, "as in other cases," his sureties for the appeal bind 
themselves that  he will prosecute his appeal with effect, or  that  he 
will perform the judginent of the court, and the act of 1785 directs 
that vhere  judgment is rendered against the appellant judgment may 
also be reudered itutanter against the sureties for the appeal, for the 
suills adjudged against the appellant himself. Of course, then, if in the 
Superior Court the issue be found against the debtor, or for any cause 
judgment be then rendered against him for the debt and costs (though 
he be adjudged to be imprisoned tliereou, until, etc.), his sureties 
for the appeal are liable for the payment of the money for which such 
judgment is given, and judgmeiit may be rendered against them sum- 
marily, as i n  other cases. 

I n  treating the subject hitherto, the case has been considered a s  if the 
proceeding by Williarus were the ouly one against Floyd; for we 

(660) have been endeavoring to ascertaiu what is  the proper judgment 
against the debtor himself, supposing him not to be duly dis- 

charged, and then what judgment is to be grounded thereon against the 
sureties for the appeal. I t  remains, howeyer, to be seen whether this 
debtor had been fully discharged. 

The first ground on which his discharge is rested is, that, i n  point of 
fact, he had been admitted to take tlie oath of insolvency by a court of 
conlpetent jurisdiction in  Xiller's suit, and that  i s  conclusive upon a11 
creditors. This position is founded on Burton v. Dickens, 7 N .  C., 103 
and Jordur~ c. James, 10 N.  C., 110. Bu t  those cases were decided on the 
act of 1773, which neither required nor provided for notice to any credi- 
tor but the arresting one, but divested all the debtor's estate; wherefore 
the Constitution discharged him altogether. But it has since been held 
in Cruine 1 . .  Long, 14 N. C., 374, that, now the discharge operates only 
against those creditors to whonl riotice is given, because the act of 
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1822 authorizes the debtor to give iiotice to any or all of his creditors, 
and exempts him from imprisoiment by those creditors 0111. to wholil 
notice was gire11. 

But another groniid is taken on nhich i t  is iiisisted that  Floyd was dis- 
charged from arrest a t  the suit of Williams, which is that Williains 
had receired notice of his application in Miller's casc, and therefore 
was bound by the decision in  it. This i s  founded oil the provision, 
already quoted froill sec. 10, for notice to all the creditors, and tha t  
those who receire notice shall not inilwison the debtor agaiii; and on 
that  contained in see. 20, which allows any creditor, who may h a r e  
been notified, to suggest fraud and join in  the issues, hut prescribes 
that  the debtor shall not be compelled to answer the suggestions of 
fraud but in one case. The  cases to which those provisions apply may be 
either those in which there is but one arresting creditor, and where, con- 
sequently, there can be issues but i n  one case, or those in  which several 
creditors arrest the debtor, upon distinct judgments in the same or i n  
different courts. Now, in cases of the latter kind, "the debtor shall not  
be compelled to answer the suggestions of fraud but in one case," 
that  he may not be harassed by attending a t  different places to (661) 
establish the same facts, or  unnecessarily incur the costs of many 
issues, when one may serve the purpose of all. But  this is nlanifestly for  
the ease of the debtor, and if he will voluntarily answer the suggestions 
of fraud made in sercral suits, i t  is his own folly, and he must abide by 
the result in each suit, as  between him and the creditor in that  suit. 
The  contrary construction would lead to the grossest frauds on the cred- 
itors. Fo r  if the debtor can join issue in  half a dozen different cases, 
pending in as many courts in distant places, and then insist that all the 
creditors are concluded by the rerdict in any one of those cases, he mould 
h a r e  his  creditors going all over the State to attend on trials with hirn, 
o r  by concert with a friend in one suit might obtain his discharge as to 
all the creditors without any real trial. 

The  debtor might, therefore, in this casc, have required the creditor., 
to put  all their suggestions into one, or to come to tr ial  upon all a t  once, 
and as in  one case, and, on suggestion of his wish, the court i11 rvhicli 
any one of the cases was pending would have taken order to have the act 
observed. But  he would not insist on tha t  right, but, i t  may be, for  
purposes of his own, took separate issuei i n  the several suits; and, there- 
fore, he has no right to treat a particular creditor as a party to any 
issue but that  joined in  his own suit. For, suppose Miller to have sug- 
gested the concealment of one article of property, and Williams another, 
upon which i t  might be the interest of Floyd not to combine the trial, 
as he  might think he could establish his  schedule in one particular 
so as to get a discharge from one creditor, &en he  might doubt as to 
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the  other, and  in case of fai lure  he might  be able to  p a y  the  one debt 
when h e  could not pay  both, I n  fine, t h e  act gives a privilege to the  
dehtor ill th i s  respect, a n d  it is  i n  h i s  power to renounce it ,  and he  
did so here. 

I t  i s  unnecessary that  we should speculate as  to  what would h a ~ e  
been the  effect of thc  debtor's appearing in court w h e ~ i  denlanded, 

although he  had  escaped and  bee11 a t  large a f te r  the preceding 
(662) term. I t  is sufficiei~t that  he  was not ill court when h e  ought 

to  have beeu to found a j u d g n l e ~ ~ t  on his  default fo r  the  debts 
a n d  costs, f o r  which the sureties f o r  the  appeal  a r e  liable. The i r  offer 
t o  surrender  the  pr incipal  to  the sheriff cannot r e 1 k - e  them, fo r  they 
a r e  bound f o r  h i s  performance of the judgment and cannot discharge 
themselves by  a surrender. 1 f  the  debtor's reappearance could have 
availed h i m  o r  them they should h a ~ e  l ~ r e r a i l e d  on  h im to come to 
court  instead of going to the  sheriff. However, tha t  is  a n ~ a t t e r  not 
before us, a n d  on which we do not pretend to have formed a n  opinion. 

PER C ~ R I A A I .  h f i r m e d .  

C i t e d :  W r i g h t  v. Roberts ,  28 N. C., 1 2 1 ;  lTnderzc.ood c. XcLaur in ,  
49 E. C., 1 8 ;  X e a m  1).  S p e i g h t ,  ib., 421. 

(663) 
IMRI SPRUILL v. FREDERICK DAVENPORT ASD WIFE. 

1. The act of 1826, Rev. Stat., ch. 65, sec. 13, making the lapse of ten years a 
presumption of payment, applies to simple contracts as  well as to 
sealed instruments. 

2. But this legal presumption arises only on the expiration of ten years 
from the time the cauee of action accrued. Therefore, when the action 
was upon a receipt of the defendant's testator, who was a constable, 
for notes belonging to the plaintiff. to collect, and it did not appear 
by any actual proof that any demand had been made by the plaintiff 
until fifteen years after the date of the receipt, but this demand was 
made within three years before the bringing of this action: I l a l d .  
that the judge below erred in instructing the jury that though there 
was no demand before the'one proved, and, therefore, the ordinar) 
statute of limitaticns could not run. yet that after the lapse of ten 
years from the date of the receipt the law presumed the claim settled 
unless the contrary appeared. 

3. But the judge might very properly have left to the jury the great length of 
time which had elapsed, as a circumstance from which they might 
have inferred that either a settlement had been made or at least that 
there had been a demand for a settlement so long ago as to let in the 
operation of the the statute of limitations. 
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- ~ P P E A T ,  fro111 TYHXELJ. Sprjllg Ter111, 1S43; h t t i e ,  J .  
dss~rmpsi t ,  brought on 23 Xay,  15-18, 11po11 a proinisc of the testa- 

tor of the defelidants to collect rertaiii debts due the plaintiff and ]my 
over the nloriey to the plaii~tiff or his order, and for illolley had and 
received. The 1)lcas \\ere the general i w w ,  payment mld the stxtute of 
l imi ta t io~~s .  

Upon the trial the plaintiff p r e  i ~ i  e r i d e ~ ~ c c  a receil~t, dated 11 
&larch, 1826, from tlie testator to tlie plaintiff, for upwards of forty 
small debts, due by bonds, ~lotcs, a i d  a c c o u ~ ~ t ~  froln suudry persons to 
the plaintiff, wliicli tlie testator proiiiised to collect and pay orer  to 
the plaintiff. Tllc debts are of various anlounts, from the suiii 
of $50 dorvil to 2.3 cents. The receipt is set forth at large in the (664) 
case sent u p ;  and a t  the foot of it is a reccipt giren by plaintiff 
i n  the following words : 

30 October, 1828. Then received of the within inrentory, thirty- 
one dollars. IMRI SPRTILL. 

The plaintiff prored by witnesses that  nearly all the debtors were 
good for debts, aud that the testator collected some of them soon after 
he had them, arid might h a ~ e  collected the others. H e  also produced 
witnesses who deposed that the plaintiff was the son of the testator, 
and that, soon after the death of the latter in 1841, the plaintiff went 
to the house of the defendant, Ainelia, who was the widow of the tes- 
tator, and has since interiiiarried with the other defendant, and de- 
manded of her a settleinelit of the receipt, and that she replied that 
she knew nothing of such a paper and was not prepared to settle i t ;  
but requested the plaintiff to leare it with 31r. I-Ialsey, a gentlemai~ 
in  the ~leighborlmod, to whose house she was going in a few days, and 
that she would then attend to it or wttle i t ;  but vhich of these two 
expressiom she used the witncsscs could not say. ,\~rother witness de- 
posed that the defendal~t said she did not beliere her husband owed 
the plaintiff a ~ ~ ~ t h i n g ,  and tliat she would see N r .  Halsey respecting it. 

The court instructed the jury that the statute of limitatio~ls did not 
bar, because the p la i~~t i f f  had no right of actioi~ l i i~ti l  a d~n land ,  aild 
there was 110 de~naiid ill this cape until 18-11, and the suit was brought 
within thrrc vcars thereafter. ,hid tlie court further i~ i fo rn~ed  thr  
jury that, althougl~ a case of this k i l ~ d  is not c>u~braced in the statute 
fixing the time in wliich ljreiu~liptioii of l ) a y ~ n c ~ ~ t  shall he iuade in ccr- 
tail1 cases, yet the court could i ~ o t  but think that a prewiinptioii of pay- 
n l e ~ ~ t  should arise from a loilg delay of a p r i n c i p ~ l  to call on his agent, 
and that the law would, for that purpose, fix up011 ten years, in analogy 
to tlie time mentioned iii the statute; that, after the lapse of ten years, 
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the law presumed the claim settled unless the plaintiff showed the con- 
t rary  by an acknowledgment of the party or otherwise; and that  if 

the jury thought the defendant Amelia meant to admit the justice 
(665) of the claim and promised to pay it,  the plaintiff mould be en- 

titled to recover; but if she only meant that  she would consult 
Mr. Halsey, and promised to pay in case he  should advise her it was 
a just claim, i t  mould not rebut the presumption. The jury found 
that  the demand had been paid by the testator, and from the judginent 
the plaintiff appealed. 

Heath for  plaintif. 
Yo cownsel fo r  defendants. 

RTFFIN, C. 5. There seems to be so strong a probability that  the 
~ e r d i c t  is  according to the justice of the case, and indeed, the law also, 
that  the court has been very reluctant to award a venire de novo. But, 
upon consideration, we believe we are obliged to do so. 

Throughout the directions to the jury his Honor assumed that  there 
had been no demand by the plaintiff on his father for the payment of 
the money receivcd by the latter, or for  a return of the evidences of 
debt; and, therefore, that  the father bore towards the plaintiff the rela- 
tion of receirer or bailiff up  to his death. Fo r  that  reason he held 
that  the statute of limitations did not bar the action ; and, if the assump- 
tion of fact be well founded, we concur in the position of law. For  
i t  was the duty of the agent not only to receiae the money for his 
principal, but also to hold i t  for  him until demanded; and therefore 
there could be no action against him until demand. Now, i t  seems to 
us that for  precisely the same reasons no presumption of payment 
could arise; that is, upon the supposition made that  there had been no 
demand before 1841, and that  the relation of principal and agent con- 
tinued to the death of the father. F o r  the act of 1526 only follows 
the phraseology of the acts of limitation, and of the rule of the corn- 
nion law that  the time on nhich the presumption is founded, is computed 
after the right of action accrued. When, therefore, the jury was told 
that  a long delay of a principal to call on his  agent raised a presump- 
tion of payment, and that ten years n-ould, in this case, be long enough 

for that  purpose, in ailalogy to the time fixed by the statute, 
(666) Tve conceire, that  his ITonor confounded two things that a re  en- 

tirely distinct in then~selves-the presuinption raised by the law, 
as a positive rule, froill the mere lapse of a certain time, and the pre- 
sumption of actual payment deduced by the jury from lapse of time, 
as a circumstance, with or without others, from ~ v h i c l ~  they conclude 
that  ati is far ti on had in fact been made. There is, indeed no occasion 
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for the act creating a presumption of payment of a simple contract 
since the ordinarv act of liniitations bars in a shorter time. Never- 
theless, the act of 1826 is in terms sufficient to embrace simple con- 
tracts, as well as  specialities-being "all judgments, contracts, and 
agreements"; and, perhaps, it  may ha re  been so drawn for the benefit 
of those who ~ ~ o u l d  not be willing to plead the statute of limitations, 
but would rely on the legal presuniption against a stale demand. But, 
although this be within the act in respect of the nature of the con- 
tract, yet i t  is not within i t  i n  respect to the state of tliiugs on mhich 
the presumption is  founded; for the debtor here, i t  is assumed, had 110 

cause of action until 1841, and, therefore there could be no presunlp- 
tion against him in  analogy to that  of the statute. RanX :.. L o c l ~ ,  15 
n'. C., 529. With  repect to the presuniption of actual payment, found 
by the jury as a fact really existing, the lam lays dovn no rule, and 
can lay down none, as to any particular period of time, so as to enable 
the court to advise the jury that  ten years, by itself, was sufficient. 
F o r  i t  is but a circumstailce addressed to the understa~lding of the jury, 
from which, according to its lcngtll and from the relation of the parties, 
their residences, opportunities of intercourse, correspondence, and re- 
spective pecuniary necessities, or  ease, and numberless other incidents. 
the jury may presume a denmid and paynlent also, or  a re1eas.e. I t  
does not appear that  in the present case any such circumstances were 
laid before the jury, or that  the lapse of time was submitted to the jury, 
merely as evidence to be ~veiglied by them. I f  it  had been, we would 
have seen no reason for  saying his Honor erred in thus leaving it to 
them, as the demand seeins to be brought forward very singu- 
larly, after serelitem years delay m d  just after the father's (667)  
death. Illdeed, i t  seeins to us that a denmud might Yery prol)erl~- 
have been found by the jury upoil the face of tlie testator's receipt 
itself. There is a credit given on it by tlie plaintiff nearly t h e e  years 
after its date, and, w1ie11 according to tlle plaintiff's c.1 idelice, tlie father 
had collected liiucll of the 11io1i(y :~nd ougllt to hare  collected all. U'l~dcr 
those circuinstaiices tlie rccei\ i i ~ g  n l ) a y ~ ~ e l i t  fairly iliiplie~ :m applica- 
tion for settlemei~t, and if the jury had so inferred, then the deliland 
requisite to set the statute of liniit;~tions in  lotion and the presun~p- 
tioii of pagi~lent vould he establisl!ed. IIonever, as the case was put 
to the jury u p o ~ ~  tllc mere legal operation of tell years tielay, ni thout a 
deniand, and ill that tlliiik there was error, tlie judg~~lcll t  must he 
rererscd m ~ d  a ~ ~ c m i r e  tlc icoro an arded. 

PER CURIAAI. T - e ~ l i r c ~  tle I I O V O .  
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(66s)  
WELUON HALL v. ROBERT C. PASCHALL, A U ~ X I S T K A T O I { ,  ETC. 

1. A man, under a decree of a court of equity directing certain slaves in his 
hands to be sequestered unless he gave bond, entered into a bond con- 
ditioned that the slaves (naming them) should not be removed away, 
but that they should be forthccming upon the further order of the 
court. Among the negroes named was one who had been removed to 
Tennessee and sold three years before the bond was given or the 
decree made: Held, that the obligors in the bond were bound for the 
delivery cf this negro as well as the others. 

2. Held, f u ~ t h e r ,  that the condition of the bond was not broken until the 
court of equity made the order for the forthcoming of the slaves, notice 
thereof was given to the obligors, and then a failure to produce them. 

APPEAL from WARREN, Spring Term, 1845; Dick, b. 
Debt brought upon the bond of Thomas H .  Christmas and the de- 

fendant's intestate, of which tlie following is a copy: 

State of S o r t h  Carolina, 
Warren County. 

Know all men by these presents, that we, Thomas H. Christmas and 
John Paschall, of the county aforesaid, are held and firmly bound unto 
Weldon Hall, clerk and master of the court of equity of the county 
aforesaid, i n  the just and full sum of six thousand dollars, current 
money of the State aforesaid, to be paid to the said Weldon Hall, clerk 
arid master, his executors, administrators and assigns; for  the true 
perforniailce whereof we bind ourselres, our heirs, executors, admin- 
istrators and assigiis, jointly and severally, firliily by these preseilts, 
sealed with our seals, arid dated 9 October, 1833. 

The coiidition of the above obligation is such, that, whereas, by r i r -  
tue of a decree of the court of equity for said county, made in a suit 
therein pe~~d i i ig  bet~veeii Lroiiidas Christmas and others, complaili- 

ants, aiid Peter  X. n a r i s  and others, defendants, it  is ordered, 
(669) "that the sheriff of Warieli County forthwith take possession 

the liegroes Cudge, Lucinda, Dill?, Dick, Little Sunimerset, a 
child of Mary, deceased, and their issue (if to be fouiid iri his county), 
late the property of Buckner Davis, deceased, together with the other 
persoiial goods of the said Buckner, vhich were left in the possessioii 
of Mrs. Bctsey C. Christmas, for the wpport  of herself and children, 
~ i~hei ierer  tlie said ilegroes or ally of thc said goods shall be fouiid in tht, 
conntr aforesaid, and that he proceed to hire out the said negroes until 
the first of J a ~ l u a r y  next, and sell the perishable roods, taking bonds 
for such hire or sales, payable to Peter R. Dar is  and Stephen na r i s ,  
aiid hold the same subject to the order of this court, taking care to 
provide for the safe ie tuni  of the said ilegrceq to the said sheriff, or  
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his successors in office, on 1 January  next: P I - o r i d e r l ,  l ~ o ~ w z ~ e r ,  if 
Thomas H .  Christmas will gire bond with good security, to be a p -  
prored by the said sheriff, made payable to the clerk and n~as t e r  of this 
court, in the penal sum of double the value of the said slaws and other 
goods, conditioi~ed that said slares aiid other goods shall not be remorrd 
away, but that they shall be forthcominq upon the further order of the 
court a t  the next or any succeeding teim thereof, then and in  that case 
the sheriff is directed to permit the said Thomas H. Christmas to re- 
tain possession of the said negroes and other property, as he I I ~ T T  doe., 
under the said Peter  R. Davis and Stephen Eavis, executors of Bnckner 
Davis, deceased" ; and whereas, the said Thomas H. Christina? is drsirou.; 
to retain the possession of all the property aforesaid, and is  willing to  
comply with the above written decree: Now, therefore, the condition 
of the above obligation is such, that if the above bound Thomas H. 
Christmas do well and truly comply with all and each of the requisi- 
tions in the above written decree, by safely keeping, not removing away, 
and holding the same subject to the order of the aforesaid court of 
equity a t  the next or any succeeding term thereof, the above obliga- 
tion to be void, othernise to remain in full force and virtue. (Signed 
and sealed by Thomas H .  Christrinas and John Paschall.) 

The  cause caiiie on before the court upon the following case ( 6 7 0 )  
agreed : 

The plaintiff seeks to recover on account of the nonproduction, un- 
der the order hereinafter inentioned, of Little Summerset, Dilly and 
Sally. Little Summerset was a child of Ally, and not Nary ,  deceased, 
nientioned in the conditioi~ of the bond, and was sold by Thomas Christ- 
inae as early as 1830, to one Richard Christmas, of Tennessee, and 
has not since beell in North Carolina. H e  was sold for the s~lili of $250, 
which the parties admit to be his value. 1)illy was sold by the said 
Thomas IT. Christrnas in 18.32, (after the order of the court of equity 
~ncnt io i~ed in  the said condition, and after the issuing m d  deli\ery 
to the sheriff of the process founded on the order) to some olle beyontl 
the State for $300, n l i i c l~  is  athnittcd to be her valnr, and has lrot bcc~r 
brought back. Sally  as a child of tlic, said Mary, a i ~ d  waq sold by 
the said Thoillas H .  Christmas, iir 1E.36, and \ \as at the time of the sale 
of the value of $600. The sale was to some one beyond the limit. of 
the State, and ;he has llerer bee11 brougllt back. 1)cceinber Terin, 
1830, the S u l ) r e ~ ~ l e  Court (to vhicli the cauic refcrrcd to ill thc said 
condition had been transferred, and ill which thc s:nlle n as then l ~ c l ~ d -  
ing) made the following order : 

"On hearing the aftitla1 its of Peter lt. 1);1\ is a i ~ d  Josel)h S.  Jones, now 
here filed, arid on motion of the l~lai l~tiffs ,  it  1s ordered by the conr: 
that  Thoinas H. Chr is t~nas  ( the fathtr ,  a11tl f o r i ~ ~ c r l y  the next fricwtl 
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of the  plai~ltiff.) do, immediately a f te r  notice of this  order. deliver 
o r  cau.e to  t e  delirered to the  sheriff of f arre11 Count>-, o r  to J o h n  
H. H a n k i l l i ,  the  plaintiff's ]lest friend. all  the negro slares and  other 
property n~entioiictl  o r  rcferred to i n  the condition of a bond, dntctl 
9 S o r e n ~ h e r ,  1\33. ~ n t l  q i ren  by the  said C'hriqtmas nnd one Johi i  
P a v h a l l .  a. hi. .urety, under  a n  order  made in th i s  cauqe a t  October 
Term,  1133. of the  c20nlt of equity of TVarrcn; and  on  the f ~ i l l ~ r l >  of w i d  
Chris tmas to cauce the said .I:rres, their  issue, and the  said other prop- 
e r ty  to 11i~ d c l i ~ ~ ~ d  a c ~ o r d i n g 1 ~ - ,  i t  i- 01~1ereCI t11'1t tlii' $:lid bond he 

delirered out  to the  next f r iend of the  plaintiff's, to  be pu t  i n  
(671)  suit." S o t i c e  of th i?  oldcr  n as  dulv gixcn to t!le pnrties, but 

~ i e i i l i c ~ *  of the tllwc~ ncnroes hefole l i i e ~ ~ t i o ~ l e d  n a i  deli1 ?red to  the 
sheriff o r  to J o h n  IT. H a w l i i n ~ ,  o r  to  a n y  otlltr  pelson for  hi. uqe. At  
the t ime this  order  n a s  niade tlw negro T)ill>- was ~ o r t h  $500. I t  is 
adlnitted tha t  the  defendant h a s  fullv adminiqtered, except a -  to the 
sum of $1,067. vhicl i  he h a s  subject to the plaintiff'? demand. 

I t  i~ .ubmittcd to the court,  n h e t h e r  the plaintiff is entitled to  recoler  
for ,  o r  011 account of the n o n d e l i w r ~  of the said t h e e  m g r o  ~ l a ~ e s  or 
either of t h e m ;  zu1d nl iether ,  if lie is entitled as  to  them or  either of 
tlielil, he iy t~iititled to iiltereqt upon their  ralues, and if io, ~ l i e t h e r  
f r o m  the  t ime of sale, tlie i swing  of t h e  process, t h e  g i r ing  of the bond, 
o r  tlle nl;:ki~ig of tli(' order  i n  the Snprelne Court ; and a.; to  the negro 
Sally, n hetller hcr  1 nluc is to be talien as  of the time of the -ale, or of the 
qaid order :  and judg~ilent  to be e n t ~ r e d  according t o  the opinion of the 
court. 

On con4derat ion of this case his  Honor  vas  of ol~illion t h a t  tlie 
plaintiff' l T 7 N i  ent i t l rd  to recox e r  damages f o r  the negroe? S u m m e r W .  
IjilIy a ~ i d  Siillr ,  the  r a l n e  of the  la t ter  to  be take11 a ?  of the  t ime of 
tlic~ .ale, \:it11 intcrest f rom tlie time of tlle order i n  the Suprerile Court .  
Judgment  bcinp ~ ~ n d c r c d  nrcordinglv, both t l ~  tlefenc!nnt and the  plain- 
tii t  appe,~lcd to tlw Supreme ('ourt. 

J ) I T T F T .  F i r - t .  V e  nrr  of the opinion tliut the  s l a ~  e called Li t t le  
Sulni iwnet  waq not intended by the partie; to the  bond to be descriheil 
as  "a child of Mar-  dccea-ed," hut that he i tands in  the  condition of 
the said imtru11ient as  one a~ i iong  m a n y  slal-es therein mentioned, with- 
out a n y  other  description t h a n  his owl1 x m e .  T h e  punctuat ion of 
the comma, a t  t h e  t e rmir~a t ion  of his  name i n  the  original b o i ~ d ,  (which 
i s  made  a par t  of tlie case), is  iu our opinion, c o i i c l u ~ i ~ e  evidence 
of the correctnesg of this construction. A h d  TI-e also think tha t  the  
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words, "a child of M a r y  deceased," follow nest after the said (672) 
conma, describes another slave, n hose name was unknon II to 
the parties, but it xvas "a child of Mary d e c c a d . "  That  child of X a r y  
deceased was pro\eu on the trial to he nanied Sally. -1ntl n e  t h i ~ ~ k  
that  she was one of the slaves described in the conditiol~ of the bond sued 
on in this action. 

Second. Little Snrninersct had been sold by T.  IS. Christmas as early 
as 1830, (tlie bond was dated in  Nore~nher,  1c133,) to a inan in Tell- 
nessee; and he has not been in Warren Connty since. The defendxnt 
insisted that  I'aschall, his intestate, did 11ot rol e i m ~ t  that Christmas 
would hold hiin, Summerset, subject to the order of the court; but that  
he covenanted for the surrender of those da res  o111y nliicll then vere  
in  the county, a l ~ d  vhich the shcriff under his ~ r r i t  of sequestration 
could l ~ a r e  seizccl, in case 110 bout1 11ad been gire11 b>- Cliristl~ia<. V1iell 
wc esaininc the co~~d i t ion  of the bond, nc 3c.e rliat it recites the order 
~ ~ h i c l i  had bee11 inade by the court of equity, nllicli order co~nnzal~cletl 
the sheriff of Warren forthwith to take into his possession t11~ 
slaves, Little Sunmerset  and others, w l ~ ~ r ~ v c r  tll(' wiil iiegroes, or ally 
of them should be found in  his county: l '?~or~ided,  howerer ,  that  if 
Thoillas H. Cllristmas will give to hi111 a bond with security, made 
payable to the clerk and master, coditiolred that the snit1 slaves shall 
not be remored ax-ag, but that they sllall be fortllconliug upon tlw 
further order of the coin?. then the sl~erifl' is  to i~ernli t  T .  11. Christ- 
mas to retain said ileeroes. The  bond in  its colrdition recites that  
Christmas was desirous to retain the possession of all  the property afore- 
said, and is  milling to coinply wit11 the above decree. I t  then proceeds 
as f o l l o ~ ~  : "that if Thoinas 11. Christmas do xvcll and trnly co~ilply 
with all and cach of tlie reqnisitions in the ahore w r i t t c ~ ~  dccrcc, by 
safely kccpi~ig, not ILeuio\ i ~ ~ g  aTr:ry, a i ~ d  lioldiug the a:ulle (~tropc,i,ty), 
subject to the order of the court at the nest terl i~,  ctc., tlren the said 
obligation to be roicl." Tlie declcc certait~lj- c o ~ n ~ ~ l : ~ l ~ d r d  the sheriff to 
t&e into his possession Little Snnlmereet alitl all t l ~ c  other l ) rop~r ty ,  
and hare  hi111 and i t  fort l~conli i~g at t1w 11cxt term of the court, n111e~s 
Christwas would girc bond cox~ditioncd that  the s a i d  slares 
(Summerset and others) sl~ould 11ot hc r e ~ ~ ~ o x c d  anay,  but t l ~ t  (673) 
they should be f o r t h c o ~ t t i ~ / c /  ulmn the fn r t l~e r  ordcr of tho court. 
The  sheriff did not seize any of t l ~ c  111 opcrty under the w i t  of seques- 
tration. R l ~ e n  Cliristniaq n:ls notificd of the decrct llc cxccntrtl the 
bond, veil knoviiig that  Little S u i i i ~ ~ ~ c r i c t  n :ls one of tlie ?la\ cs llaliled 
in the decree to be forthcorniiig w l m ~  the conrt should dcmai~d him, 
and he 111akes no rcqcrr:~tion in tli? bond as to 11i1n. The obligation, 
we think, corers Little Snininerset and all the property mentioned in 
the decree, and not that 0111- which was nithill reach of the sheriff. 
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Thi rd .  W e  concur wi th  h i s  H o n o r  t h a t  the  conditions i n  t h e  bond were 
not broken unt i l  the court of equity made  t h e  order  fo r  the  forthcoming 
of said s h e 5  and notice thereof given to the  obligors, a n d  then a fai lure  
to  produce them. A n d  a150 that  the said slares should be ralued as  of 
that  date, u i t h  interest on t h a t  sum to t h e  rendition of the judgnient a s  
damages. I t  is not stated tha t  t h e  s l a w  Sally was of greater  o r  less 
~ralue, a t  the  t ime of the  breach of the  bond, t h a n  she was a t  the  t ime of 
her  sale; therefore tha t  raluat ion,  being directrd b y  the court,  is  not a 
cause f o r  new trial.  

PER CURIAM. Judgment  fo r  plaintiff accordingly. 

(674) 
REBECCA J. WOOD v. LORENZO WOOD. 

1. Where husband and wife are  liwving in a voluntary state of separation, the 
court may in some cases grant a divorse a mensa et thoro for the 
cause of adultery committed during such separation. 

2. But in no case will the court decree a divorce from the bonds of matri- 
mony on the petition of a wife who has separated herself from and 
lives apart from her husband on the ground of adultery committed 
since the separation-unless she alleges, and proves on the trial of 
issues under her petition, that she was compelled to such separation 
by the violent or outrageous conduct of her husband, in which case 
i t  shall be deemed that he separated himself from her. 

3. If a wife petitions for a divorce from the bonds of matrimony. and alleges 
in her petition that she separated herself from her husband, she is 
estopped by this averment, and a verdict that her husband separated 
himself from her will not be regarded by the court, unless, upon a 
proper issue, circumstances of outrage or violence justifying such 
separation be found by a jury. 

4. In a proceeding for a divorce, the issues submitted and the verdict found 
should be as  specific and certain as  the facts alleged in the petition. 

 PEAL f rom DAVIDSON S p r i n g  Terni,  1845 ; Culd7~e11, J. 
S u i t  instituted by  Rebecca Wood against h e r  husband, Lorenzo D. 

Wood, f o r  a dirorce a cinczrlo mutrimonii, f o r  the  causes of cruelty a n d  
nialiciouslp tu rn ing  her  out of doors, and adultery. T h e  parties were 
nlarried i n  1836, and  l i red  together un t i l  October, 1840, when t h e  peti- 
t ioner left he r  husband and  went t o  reside with h e r  parents, a t  some short 
distance off, and h a s  remained there ever since. D u r i n g  their  cohabita- 
tion they h a d  iwne two children. T h e  parties appear  to  have been i n  
much the  same rank  of l i fe :  the  petitioner being t h e  daughter  of a re- 
spectable man,  the sheriff of Daridson County, and t h e  defendant a prac- 
ticing physician. 
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The petition was filed in  March, 1843, and charges that, re ry  soon 
after  the marriage the husband became addicted to intoxication, 
and was in that  state two-thirds of the period they lired together; (675)  
that very soon he became unkind, and his trcatiilent less and less 
affectionate, until i t  became cruel and barbarous in the extreme, and so 
continued for more than three years in~mediately preceding their separa- 
tion. T h e  petitioner then states that the defendant frequently struck 
her with his fist and choked her until she would fall, and, during her 
sereral pregnancies, that, with a knife drawn in his hand, he often 
threatened to kill lier; and, that upon o w  occasion, in the last m o i ~ t l ~  
of her pregnacy, he swore lie would kill her, and ?&zed her, and the 
petitioner states she belieres he  would have done so had she not wit11 
much difficulty escaped and saved her life hy stayiug ill the fields all 
night; that he often terrified her by threats of taking her life with a 
large dissecting knife, and compelled her to fly for safety and collccal 
herself by lying out for a day and night at a time, ill wi~lter  and 
summer, exposed to snow arid r a in ;  that upon t a o  oceasiol~s she was 
dangerously ill, and he attempted to poison her, as she belieres, under 
the pretense of giving her medicine-at one time administering some 
article through a reed, in order the better to conceal i t ;  and a t  the 
other, mixing up a large quantity of some drug ill a bowl, and forcing 
her to take repeated doses through the day, although she could not do 
so without bring made deadly sick, which latter drug she charges to ha re  
been sugar of lead or arsenic. The  petition states several other specific 
acts of gross violence and personal indignity, and that during all that  
time the petitioner demeaned herself as a dutiful, affectionate arid 
faithful wife: but that, findiug that, instead of rcforlnatio~l 011 the 
part of the husband, lie treated her worse and wone, and that her life 
was every niomel~t in danger and her conditioil intolerable, she was a t  
length "compelled by his conduct to a s e ~ ~ a r a t i o n  from him, and mas 
forced, for  safety, to go to her father's house, where she resided sepa- 
rate froill her husband for more than two years." 

B y  a n  amendn~er~t  a t  September ?'erni, l b 1 3 ,  tlie petition states that, 
du r i l~g  tlie time of their coliahitatio~~, tlic defendant, without 
her knowledge, comil~itted adultery with sereral Tvonien, as she (676) 
has since been inforn~ed. And that  during tlieir separation the 
said Loreiizo D. has lived in adnltcrp and liud adulterous intercourse 
with E. D. P., a t  XPTY Salelu, ill Rar~dolpli, ill July.  18-41, and tllro~igli 
the summer of that year. " - b d  also lie had adulterouq intercourse 
with one Rebecca Watson in Ra11doll)h County, in IIarch,  18-45?, and 
afterwards tllrougl~ that pear, and continlially afterwards 1111 to that 
tinle, at  the lioasc of the said IZebccca I V ~ ~ t w n  i l l  Dat ids011 ('ou~ity." 
The petition further charges adultery \tit11 t ~ o  other ~ ~ a n i e d  women, 
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lwqides adultery ~v i th  d i ~  ers n omen, n hoqe name, the petitioner alleges 
her-elf unable to itate, and that the l ~ t i t i o n c r  ha. a t  all times lived a 
chaste and ~ i r t u o n s  life, and that  slie has not admitted her huqband to 
conjugal eintrraceq after she knen- of hi; criininal nctq of adultcr- ,  nor 
qince she ~epara ted  from him :lr aforewid. 

The prayer i d o r  a d i ~ o r c e  from the bondq of matrimoiiy, to hare  
the marriage d i ~ s o l ~  ed and proper alimony allon ed. 

The anqncr admits the clefendant's belief that the petitioner nould 
ha re  made an affectionate and prudent wife if she had been left to 
herself. and her parents had not officiouql- and iajuriously intervened 
and alienated her affections and confidence from her husband, and 
induced in her a wish to leave him and return to them. The  defendant 
states that  in consequence of that state of things, his feelings were 
nounded and his temper, no doubt. more irritable than it would other- 
wise have been, and that  there was not that  harmony of sentiment and 
cordiality between them nor concert of action needful for the h a p  
piness of married life. But the defendant positirely denies that  it 
v a s  in any degree his fault, or that he treated his wife with insult or 
indignity of any kind, much less n i t h  violence, or ail offer or  threat 
of violence. H e  denies generally and particularly every orert act of 
that kind stated in the petition, or  that  the petitioner x i s  ever under 
the necess i t~  of leaving his house for fear of him, o r  that she ever in 
fact left it  and stayed out of doors all night or at night a t  all, or a t  

any other time. The defendant denies, as a gross and unfounded 
(677) aspersion, that he attempted to poiqon the petitioner, and c a y  

that  he gare her such medicines as were proper in the treat- 
ment of diseases under nhich she a t  those times labored; the oue 
article being nitric acid diluted arid administered through a tube, in 
order to a lo id  injury to the teeth, as a tonic, vhen she was in a state 
of debility and also as a remedy for saliration ; and the other being 
tartar  emetic g i ~ e n  in broken doses, to produce long continued nausea 
and relaxatio~l of the system during fever. and not sugar of lead or 
arsenic, either of which would h a w  produced death. 

The defendant denies the several charges of adultery and declares that 
he does not know sereral of the females ~v i th  ~ i ~ h o n i  eriiniiial conuersa- 
tion by him is alleged. H e  sags that, among other unhappy effects of the 
poison infuqecl into his xife's mind b r  her parents against him, was 
jealousy, and that  he xi7as often unable to practice his profession among 
respectable females 011 account of her injurious suspicions and impu- 
t a t i o n ~ .  And he arers that  during their cohabitation he was faithful 
to his n i f e  and that he ha th  not lived in adultery since their separation. 

The  ansx-er further states. "in regard to the prayer of alimony, 
that  more than two years qince, by request of mutual friends, the peti- 
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tioner and defendant agreed to l ire sepnratcly, and this defe~~dei i t  con- 
reyed to trustees more than one-half of his property for the selxrrate 
use of the petitiouer and the maintenance of herself and the child ~v l l i c l~  
he permitted her to retain." 

Upon i ~ s u c s  to a jury it was found that the petitioner had been a 
citizen of this State for more than three years next before the filing of 
the petition; that the defendant Loimzo TI. Tood ,  separated 11ini;elf 
from his said n-ife IZekecca, oil 18 Septeniber. 1940, aiicl i< liviiig ill 
adulterS with allothcr T ~ O ~ I L ~ L I I ;  that the cause of comp1;~int for  a divorce 
existed for six moritlls next before the filing of the p e t i t i o ~ ~  ; and that the 
petitioner has den~eaned herself as a virtuous and chaste woiuall siuce 
the said separation. 

The case states that, a t  the time of making up the issues, the 
defendant prayed to ha re  an issue as to the agreement alleged (678) 
in the a u s v w  for separation and the settlement made on the 
petitioner and her child. But the court refused it, because those deeds 
were not disputed and the defendant should hare  the benefit of them, 
if they could give hini ally, u1~oi1 motion on the part of the petitioner for 
a decree. should the issue be found for her. 

The eridencr as to the separation of the parties and the cause of i t  
was that, when the petitioner left her husbard a peace warrant  was 
taken out against him, aiid when the constable served it, the defend- 
ant  asked hiin what i t  was for, and the constable told him "for abusing 
his wife," to which the defendaut nladc no reply. The parties have 
never lived together since. 

On the tr ial  evidence was given that  the defendant had been guilty 
of adultery with Rebecca Watson (mentioned in  the petition) before 
his marriage ; that indecerlt couduct had been see11 between t lmn  twice 
during the marriage and cohabitation of the parties, and that, since 
the separation, the defendant and the woiuan Watson hare  lired in 
adultery since the Spring of 1842. On the other h a d  the witnesses 
who gave that  evidence were il~lpeaclied by witnesses on the part  of the 
defendaut. S o  other evideucc was given of any  adultery. The peti- 
tioner declined har ing  ail issuc upon any of the allcgatioris of violence, 
asaults, threats, or personal indignities contained in  the petition. 

The  petitioner's cou~isel then moved for a decree for a divorce from 
the bonds of ~uatriniony. That  was opposed on the part of the de- 
fendant upon two grounds: (1) That,  upon the pleadings and verdict, 
the petitioner was not entitled to such a divorce; (2)  That  the agree- 
ment for a separatiou repelled her right thereto for any matter found 
here. The  dcfendai~t then read to the court three dceds. One was 
a n  obligation by the deferdarrt and a surety, reciting that  the parties 
had concluded on a temporary, if not a final, separation, and obliging 
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TT'ood to l e a ~ e  his  ~ v i f e  free to  reinain apar t  o r  r e t u n i  to l i r e  with 
liiul, as  .he should choose, and  n i thout  con,traint f rom llini;  

(679)  and,  i n  the  c reu t  of their  coiltinuing to l i r e  beparate, tha t  she 
sliould l i a ~ e  and  enjoy a i  her  sole aud  s e l ~ a r a t c  property. free 

froin ally claim by him, whate \e r  she nligllt acquire by her own in- 
dustry, gif t  o r  other means. A second \\as a deed to the  petitioner's 
fa ther ,  as  a trustee, fo r  one undi r id rd  half of a t rac t  of 100 acres of 
land i n  fee i n  t ru?t  fo r  the iole and  qeparate use of the  p e t i t i o ~ e r  fo r  
life, and then i n  t ru i t  to conrev the  remaillder to S L K ~  persons a <  m a y  
be lier heirs. The  th i rd  v a s  a deed to a trustee i n  fee f o r  the other  
half of the same tract  of land in trust ,  fo r  J o h n  TVillia~n R o o d ,  a soil 
of the parties, a n d  his heirs ;  hut in case the said J o h n  Williain should 
die  ullder 21, n i thout  leaving a child, then i n  t rust  f o r  the petitioner 
dur iug  lier life, to her  sole and separate  use, and  a f te r  her  death, in 
trust,  to convey the same to her  next of blood. 

,111 those inbtrui~ierlts n e r e  dated 8 October, 1%;. 
The ,cour t  p ro~~oul iced  for  a dirorce a r i t r c d o  mntrivronii,  as prayed 

f o r ;  but  g a r e  no alimoily. F r o m  the  decree the defendant appealed. 

RTFFIS, C. J. The  opinion of t h e  Court  is  tha t  the decree inust be 
rerersed, and  the  petition disnlissed. T h e  object a n d  prayer  of tlie pe- 
tit ioner is singly for  a divorce n rim. u lo ,  arid, consequent thereon, f o r  
a l i m o n ~  ; and  even the la t ter  is  now given up. K e  a r e  not,  therefore, 
to consider what effect adul tery dur iug  a state of separation-whether 
arranged peaceably, nierely for  ~ w n t  of agreement of taste between the  
parties, o r  fo r  their  iuutual  happiness, o r  brought about by tlie faul t  
of one or  both of them-ib to h a r e  upon a n  appl ica t io~l  f o r  a dirorce 1~ 

i ~ ~ ~ ~ l r a  e t  t h o ~ o .  There  is  all ~ s s e n t i a l  difference bet\\-een t h e  two kinds 
of d i ~ o r c e ,  and  there ought  to be u1.o i n  tlie cases t h a t  justify the~ii .  
F o r  cxan~ple ,  exeu if a l~usbarid 1naliciousl~- deqert h i s  n ife, o r  c ~ m -  
])el her to  l e a ~ e  his house, she is not t h e r c b ~  licel~sed to debase her- 

self to the disgrace of her  i5,ue by the lnarriage, a i d  to the im- 
( 6 \ 0 )  posing 011 the husband a - p n r i o ~ ~ >  i - w e  n h o  i n ~ v  legnllr quc- 

ceed to i i~heri ta i ice as p r t ~ s u i u p t i ~  el- legitilnate. I t  l n a -  be \ er>- 
1)roper. tllereforr, to  relieve a hus1~111d i u  such a c a w  f rom the obliga- 
tion to ~ n a i n t a i n  the profligate wife  and  her  slmrious i swe ,  and  fro111 
the  danger of ps~r lr lo  lieirs, b- a d i ~ o r c c  from bed a n d  hoard. h l  ex- 
e n ~ p l a r y  n i f e  IM,T i n  l ike ninuner be protected, hy a qimilar divorce, 
f r o m  the coerrion of a husband. xvhoee ~ i c i o u s  l i fe  dur ing  separation 
proves h im ~lnn .or t l l~ -  of her  conjugal society. B u t  the question is  w r y  
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different nheli ail abxlute  divorce, it1 dissolutioii of the ~narriage,  
and destroying all lxos lmt  of reformation and recoliciliatioil, is asked 
for. We have heretofore said that, upon the language of our legisla- 
tive euactnients, a i ~ d  liaring a due regard to the interests of faillilies 
and the public morals, a divorce u u i ~ ~ c u l o  cannot be m a i n t a i ~ ~ e d  by a 
husbarid for adultery of tlie wife snpei.ve~iing a scparatiou, occasioiied 
by his fault. Tl'hittitlglorr c. Tl'hzttitcgtol~, 19 S. C., 64;  l l l o ~ ~  1 % .  JLoss, 
24 N .  C., .35. Illdependent of the words "wliere either party has sell- 
arated hiin or herself fro111 tlie other, a l ~ d  is  living in adultery," as de- 
iiotiiig a separatioi~, illvoluntary and uiiavoidable, a t  least on the part 
of the promoter, as Iiecessary to grou~id  a d i ~ o r c c  on, there is anothrr 
coilsideration n ~ t i t l e d  to i l~uch weight. Divorces a 13inc1ilo are chiefly 

u 

sought, in coritradistinction to those a rtjelrsa, with a view to a secoi~d 
marriage by the party coniplairli~~g. Now, the act, Rev. Stat., ch. 39, see. 
9, gires that liberty only to "the innocent person7'; and the innocence 
spoken of is, we think, not merely in  iiot living in eoderrz delicto with 
the adulterous defendaut, but in being free fro111 the fault of failing ill 
the essential duty of marriape-that of cohabitation. conrersation ant1 - 
comfort i n  health and sickness. Therefore. when the ~ rour id  of the 

u 

divorce sought is altogether posterior to separation, i t  is i~~dispensabl (~  
that  the promoter of the cause should show that he or she did not sep- 
arate from the other party or, if such was the fact, that it  was an  un- 
avoidable separation, made necessary by the injurious conduct of the 
other party. 

These principles, declared in prerious cases, are decisive against 
this application. Here the wifc, as she admits in her petition, 
separated herself from her husband. I n  point of fact, she de- (681) 
serted his bed and board, abjured hcr conjugal engagements, 
and returned to her paternal roof. I t  is true the jury have found that  
the respondent separated liimself from his wife. But  that is a finding - 
for  the petitioner contrary to an  estoppel in tlie record-her adniis- 
sion in the petition, that, in point of fact, she separated from him, 
and not he from her, and therefore wch  finding has no force, and the 
party's admission of facts, adverse to the divorce, is binding on her. 
NOSS 2,. MOSS,  ~11pra. She states, indced, that she mas co~npclled to 
the separation by his cruel conduct, in the ~ a r i o u s  acts of cruclty 
specifically charged, and that she was forced, froin a regard to the 
safety of her life, to fly for shelter to licr father's Iiouse. But i t  is an 
avoidance of the effect of her acknonledged separation which is  holly 
unsupported, and therefore cannot be taken into tlie case at all. I f  
tlie petitioner had established the allcgcd enormities on the part  of 
the husband we should not hesitate to hold the separation to have 
been his act and not 11ers; he would not let her stay, but made her go 
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:[nay. But that is a most material part of the allegation?, and there- 
fore 110 decree can be pronounced for the petitioner unless upon a 
7-erdict of a jury finding tlie facti according to the fifth section of the 
act. There is no such finding. 011 the contrxry, the petitioner ex- 
l)res.;ly dccliiied ha1 ing an i.>uc ul)on ally siugle act of the loug catu- 
logue of crucltic-. IVe 111n~t therefore consider not only that the 
cliargc, vc re  not c~tablisl~ed.  but that thcy ncre  f a l s ~ l y  and ~i-antonl,y 
made. It is a grocs outrage upon tlie court to prrfer a libel containing 
such wrious rharge-. as the means of obtainirig leave to file it and 
proceed to prove it, and then abaridou the whole serieq of charges 
vithout atteinpting to prove one of them, as if such grare  accusations 
n e i c  11ut empt>- ~vords of cour.je. Such scandalous aspersions ought 
riot to be lightly niacle, as they seem to ha re  been here. But, at all 
events, they are to be taken as untrue as the cause stands. Then nr 
have a case in which a wife leaves her husband without any reason- 

able ground vhaterer ,  takes np  her abode near him, falsely tra- 
(682)  duces him by iml~utations of the most unfeeling cruelty, includ- 

ing repeated threats and attempts to murder her in various 
waas-by exposure, b r  actual violence, and by poison; and then asks 
a clirorce f iom the bonds of rnatriniorly in order that  she mag have 
liberty to marry again, because the unfortunate husband, after her 
withdrawing from him, Tvas unmindful of one of her rights, as  a wife, 
and fell into one of the pits of human infirnlitv. Upon no principle 
o r  precedent can such a divorce be decreed. The distinction between 
the cases in England, where only di7-orces a mensa  e t  thoro can be ju- 
dicially decreed, aiid divorces a r incu lo  matr , in loni i  under our law, 
~liust  a l ~ i ~ a y s  be kept in mind. Certainly, such a TiToman can never be 
regarded as "the innocent person" in this family feud, and entitled to 
dissolve this coiliiection and form a nen7 one. Xore  respect is due to 
the decencies of life, not to say to the solenin marital vow, than to 
countenance such an attempt. I f  it  were successful, it  vould afford 
but too strong a temptation to a person, tired of one marriage and de- 
sirous of another, by separation to bring about that very pecca tum,  
on vhich the disqolution of the marriage ~vould be subsequently sought. 

But it is  said the husband subqequently concurred in the separa- 
tion, and therefore has 110 right to complain of it. But  that does not 
better the case. I t  only prores that neither of these parties could be 
entitled to a divorce ci r - i ncu lo ;  for if the separation Tva? not an injury 
to him, it was to society, and the welfare of thc c m ~ n i u ~ i i t y  is to be 
consulted more than the wishes of the parties. But, in truth,  that 
matter is not before us;  for it is not alleged in the libel es  onr of the 
grounds for a d i ~ ~ o r c e  nor found by the jury. I t  is merely brought 
for~x~arcl iii the a n w e r ,  and even there it is not pleaded in connection 
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with the divorce directly. but is pleaded particularly iri bar of ali- 
iuony alone. Therefore, our opinion does not proceed at all upon the 
separation being by agrcement, thougli, if we were to act on it, it  would 
not heln forward the r)etitiolier's claim to this dirorce at all. Our 
opinion goes upon the p~*oiiloter's dereliction of duty in  separating her- 
self from her husband without any sufficient, indeed, without any cause 
in  his conduct. Such dellctrrm on lier part  is a bar to divorce 
a ci?zeulo matrimonii for cause of adultery found by the jury. (633) 
h dirorce a vinculo rrtatrimonii was that granted in  the Supe- - 
rior Court, and, indeed, mas the only one that  could have been granted;  
for the prayer in the libel and the l~iotion for a decree were both con- 
fined to such a divorce specifically. Therefore the decree must be re- 
versed, and the libel dismissed with costs. 

Although we hare  not made i t  the ground of our judgment, we can- 
not but notice the extreme vagueness and generality of terms in which 
the issue is framed and the rerdict exnressed, as to the defendant's liv- 
ing in adultery with "another woman." For  aught we can see, this 
"other woman" may not only be a different woman from the peti- 
tioner, but also a different one from either of those with whom the 
adultery is charged in the petition. As the libel must make specific 
allegations, so the issue and verdict must conform to the charges in the 
libel; else the allegata and probata might vary, and the party be com- 
pletely surprised. 

PER CURIAM. Petition dismissed. 

Cited: T e ~ c  1;. T ew ,  80 N. C., 318; McQucen v .  NcQueen, 82 
N.  C., 473; Xtee l  c. Steel, 104 N. C., 635; Ladd v. Ladd, 121 N .  C., 
120. 

Where a will is offered for probate upon the ground that it was found among 
the valuable papers of the intestate, being all in his handwriting, it 
is proper in the judge to leave it to the jury to determine whether, 
from all the circumstances, they believe the paper-writing was de- 
posited by the deceased among his valuable papers with the  intention 
that it should be his will. 

APPEAL from ORAPI'OE, Spring Term, 182.5; Caldwell, J .  
Delisacit veZ non. A paper writing dated in 1834, mas exhibited 

for probate a t  the . . . . . . term, 1543, of Orange County Court, a s  
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IS T H E  SUPIIEME COrKT. 

the last d l  and testament of Herbert S inms,  deceased, passing both 
real and personal estate, to n-hich this caxeat v a s  filed, and the issuer 
thereupoil made up. Tlie care waa brought by appeal to the Superior 
Court. The paper writiiig exhibited n a s  p r o ~ e d  to be, in all and every 
part thereof, in the haiidn ritilig of the deceased, by three n itnessea, 
as required hy the statute, and tlie deceased's llaiile xvas inserted in 
the body of the n ritlng, but not subscribed to it. ET idence was then 
offered to show that it was found among the valuable papers and ef- 
fects of the deceased. Upon tliia question there v a s  conflicting testi- 
mony, but the weight of the eTidence n a s  in favor of its l i a ~ i n g  been 
so found. The propounder of the paper writiiig also prored by a ~vi t -  
ness that lie had several co~iversations nit11 tlie deceased upoil the sub- 
ject of wills, and that, in one of tliese conversations, wliich occurrecl 
i n  18-11, the deceased told him that he liad been inforined by an emi- 
nent lawyer that a \\ill, nliicll was all in a man's own l l a n d ~ ~ ~ i t i n g ,  
found anlong his xaluable effects, unattested, would be the strongest 
sort of a n i l l  and the hardest to break; that  the nitnesses to a n i l l  fre- 
quently caused it to be broken by their testimony as  to tlle sanity of 

the testator; that  a n i l l  was good, though it wai not signed in 
(685)  the usual place, if tlie testator's riarile was in ally part of it, 

and though it did not dispose of all of a inan's property, and 
did not a p p o i ~ ~ t  an executor or mention all his legatees. 

On the part of the careators it xvas insisted that the paper, upon its 
face, was imperfect, and shoned it mas not finislied by the deceased. 
I t  also appeared in erideiice that the deceased owned a valuable par- 
cel of land, and t~vo  other small tracts, two negroes, bond4 and notes 
to a considerable amount. and liouseliold and kitchen furniture, nhich 
m r e  not mentioned in tile ~vri t ing.  Evidence x a s  also offered bv two 
or t h e e  IT-itiiesses of conrersations with the deceased, since tlle mak- 
ing of the paper nritiug, in vhich the deceased had rrpeatedl- de- 
clared that lie had no  ill. One of the declarations n a s  made cluriiy 
his last i l l n e ~ ?  m ~ d  abont threp nepkq before his death, n1iic.h occuned 
in June, 1313; and in one of these coriversatioris he baid he ilitelldfd to 
make a nil1 a i ~ d  expressed a strong desire to provide for a grand- 
daughter, nlio n-as depe~~dcn t  on him, ant1 for nlloin, it n-as prored, he 
eiltertaincd a qtroiig :~ffection. I t  m s  also proled that, 011 tlle day 
xhen  the n ill n a s  fouiid Raclipl Simms, the vidow, and one of the 
calcators, said the? had f o u ~ ~ d  a piece of a will in a ba-ket; tliat, if 
tlle deceawl liad finiqhrd tlie n ill he n o d d  hare  left her the houqe- 
hold fnrnitiue. and that on the day nlien hc n a s  taken sick he de- 
clared that vhen  he pa id  off the cost.; of a law w i t  a n d  built his mill, 
Iic intended to make his ni l l .  Tlie caveator* nere  a part of his  next 
of kin. 
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Tlif j u t l p .  of ter  statilig tlic l a x  r c l a t i ~ c  to l a f t  ~ r i l l z  and  te-ta- 
nlents, called tlir a t te l i t io~l  of the j u r y  nlorc particularly to the testi- 
mony i n  regard to the paper  n r i t i n g  bcillg foulid among the valuahlc 
papr r ,  and  effect, of t 1 1 ~  tler.eu+d. IIc f ta ted to tlicnl tha t ,  if i t  n a s  
placed 1)- the tleccnwd a n i o i ~ g  hi, r a h ~ a h l e  paperq and efl'ecti. ~ r i t l l  the  
intent  that  it  Aoulrl he hi-  n i l l ,  alld n a s  ;o folilid a t  his cle:~tli, then 
they ought to find for  tlic 1)laintiffs; hut tliougli i t  Jras placed among 
his  raluable papers altd effectq. and  n a y  qo f o m ~ d  at  his death. 
yet,  if they beliel-rd f rom the  teqtiliioiiy that  i t  n.ns 1mt there ( G s 6 )  
b ~ -  the deceased i n  all imperfect state, a ~ i d  nit11 the  intent t h a t  
i t  should not he liii  will, intencling t o  act fur ther  on the  paper, then 
they ought to find for  the defendantq. 

T h e  jury found tliat the paper  ~ r r i t i i i g  ofiered f o r  prohate was not 
t h e  last will arid testamellt of the deceased. F r o m  the judgment ren- 
dered on this rerdict  the plaintiffs appealed. 

R ~ F F I N ,  C. J. The  Court  i ~ .  of opil~ioil that  i t  n a s  properly left 
to  the  ju ry  to deternline 71-liether tlie script i n  th i s  case n7as depo'itcd 
by the  p a r t -  deceased among his ralunhle papers  with the  intentiou 
tliat his  estate should thereby paqs nq tlicrein expressed-in other  
words, a s  his  n i l l .  T h e  argument  agnin,t that  position is  that  the 
s tatute  of \rill. makes a paper ,  all i n  the handwri t ing of the  deceased, 
and n it11 his  riallie subzcrihed thereto or inrerted i n  some par t  of i t ,  
and  found among hi; ra luable papers  o r  efl'ects af ter  his  death, a good 
1 .  S o  tha t  ~ r l ~ c n  those circuuistancci a re  established the  paper  is 
in lair a will. nitliout more proof, a i ~ d  ~ ~ o t w i t l i ~ t a n d i n g  a n y  prwu1-1111- 
tions of proofs to the contrary. For .  i t  is  wid ,  if tliat be not so, the11 
ererytliiiig nllicll t l ~ c  s tatute  reqnirc- v i t l i  rcywct to a n  liolograph 
m a y  exist. a i ~ d  7i.t the j n v  he nt 1iber.t  to filid t21c qcri l~t  riot to he 
a n i l l .  The  an.ncr to the a~ygmiclit  i; that  the i ta tute  docq not lnake 
e re ry  paper ,  11a~ inp  the requi.ite. n~ci l t ioncd,  a good d l ,  hut i t  sari 

t h a t  110 last v i l l  or t&ame~l t  q11all bc good I I I ~ T P A S  sue11 la4t will h:, 
found. and  SO forth. *If ter  all, tlien, a p a l m  uri t ter i  b -  a p r t y  de- 
c e a v d ,  nit11 his nnille i n  i t ,  and duly found. iq not ~lece.wrily a good 
\rill. F o r  n l la t  docs the  s tatutc  say shall be +o found i n  order to i ts  
being a good d l ?  TTlij :t n i l l  ~ I I  n r i t iup .  Tllertfore, of n e c e 4 t r  i t  
must  ill er-eq- case he inquired \rlirtller tha t  p:~pcr be the  \rill of the  
part-  deceased; nhetlier lie had cnlmcit-  to makc a will and  meant  
t o  dispose of hi* eqtatc by the p a r t i ~ l l l a r  s ~ r i p t  propounded. Such 
is  the l a v  ercn a; to nttc.ted n ills;  f o r  it  is competent to show, by  
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((337) subsequent declarations of the \uppoieJ  testator, tha t  lie n e i  p r  

assented to the inqtrxnie~i t  a3 hi.; Trill, 11ut tliat i t  was obtailied 
by duress o r  f raud.  IIou ell 1 .  l : c l i d i ~ r z ,  1-1 S. C'., 4-12. It is t rue tliat 
~r l ie i i  a paper  has  been atteqted as  a n i l l ,  or lodzetl with ailother per- 
son for  safekeeping, there is no occa-ion for  fu r ther  proof of pub- 
l icat ion;  f o r  those facts aiiiouut to eapleh, ljuhlication, of tliemselxes. 
Therefore the  iristruetioils to the  j u r -  upoil -uch evidence n o u l d  uot 
be tllat, i n  a d d i t i o ~ ~  to the  i q u i r -  whether r l iov fact,  v e r e  true, the. 
s l~ould  inquire  nhetlier the  ])ar ty deceaqed illtended thereby to make 
the inhtrulnmt his n i l l .  Such all iutention i i  the necessary legal re- 
w l t  f rom the facts p ro led ,  nliicli an lou i~ t  to a n  espres.; publication of 
the paper  as  a ni l l .  IIeiice the  proper i n w n c t i o n  n o u l d  he siniply, 
tha t ,  if tlie ju ry  belie\ cd the  n i t ~ i c s e s  the! ollglit to find the publica- 
tion. tha t  is, t l ~ t  the 1)arty deceased declared t l ta t  p a p e r  to be his 11 i l l .  
B u t  n h c n  tlieie is no such expreqs eridence of publication the  Legis- 
la ture did 11ot I I I W ~  to dizpense n l t h  all  e r ide~lce  of i t ,  o r  to make 
m e r -  paper  te- t l r i~el i tary ill l t i  p r o ~ i ~ i o i ~ ~  that  sllould be found among 
tlie T aluable cffeet, of the dcceascd. r o n c l u ~ l r c l y  a published a n d  good 
~r ill. F o r  wppnse 1i:rlf a dozen kuch l)'ll)cr-. inconsistent i n  their  diq- 
po'irionq arid all found torether-sonie perfert by heing finished and 
executed, slid otlieis more or  less iail~erfect-~rliicli is  o r  a r e  to be 
receired a s  thr n i l l  of the p a r t y  deceased? T h e  real object of that  
par t  of the  act ~ v h i c h  relate* to  holographic papers, was n1erel-y to 
dispense ~ i t h  atteqtation, aq exidcnce of publication, a n d  leare the 
case open to other eridence of i t ,  a, tc-t:tr:~cl~ts o r  personalty 7r7ere be- 
fore the  Ord inar7  iu  Eilglaiid; not nltogcther, indeed, ill the same ful l  
la t i tudr .  but i n  tho-r c a w  i n  n l ~ i e l i  tlie script W\-:IS lodged h> h i m  with 
another f o r  wfel;ccying or  n a i  thus  kept by hilliself among hi.. o m  
p;ilpcrs mid ?fleet- of ~ a l n e .  111 those caqes tile paper  m a 7  he pro- 
nounced a good n i l l .  T i t h o u t  t1lo.e ~ y u i i ~ t e q  i t  cannot be. fo r  they 
:Ire rentlcrcd iniliqpcll~ablt~ c~ ic lcacc  of l~uhl icat ion 1,- tlle statute. 
,qt. .Jol~n's I ,o(J7(~ 1%. ( ' n i l c / i t l i i ,  26 S. Cy.. 333. 

But ,  though indi.pe~i=nhlc, they a re  ]lot conelu4'i.c eridence 
(6S8) of publication, under  tlie qtlitutc, more t h a n  . they  hefore m r e  

a r  to  IT ill.. of p ~ 1  i o n n l t ~  i n  the eccleqinqtical court?. I t  i s  p r i m a  
f n c i i ~  quficient, but it  n c ~  e r  could ha7 e meant tha t  i t  should o~ errnle 
erery:liing clqc. T h e  ~ v o r d -  do not import  that ,  a. has  heen already 
remarlwd. T h y  a r e  not tha t  a paper  of a certain description shall 
be cleelned a good n i l l .  hilt tha t  110 pxper, no nlatter hen- clearly the 
nl1inllts tcsfcrndi and the actllal publ imt io~l  may  be pror-ed by  n i t -  
nesses o r  other  papers, q11n11 he gooil as  a n i l l  ur~lecs i t  be of the de- 
icription g i ren  i n  the statute. I f .  i~ tdeed ,  i t  he of tha t  character,  
then i t  is  pr ima  fncie to he receired as  the   part^'^ d l .  B u t  i t  must 
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be open to one in interest to show that  the supposed testator had not 
capacity to malrc a nill,  that  he ilid not put this among his paper-, 
but that  i t  was done surreptitiously by some one else, or that the party 
deceased, so f a r  from treating the paper as his ~vill,  declared that  i t  
mas not, a11d that he Ii:~cl 110 will. So there must be here, as i n  the 
cases before the ecclesiastical courts before alluded to, presumptions 
for  or  against a paper, accordilig to its adaptation to the estate and 
family, or  circurnstanccs of the makcr of it, or  i ts  state and degree of 
perfection or imperfection in  poilit of form, or tile circu~nstances 
nhich  caused its iinperfection. Tlicre is no douht, for example, t h t  
a testament is good ill England, though i~ilperfect in that  it n as not cxe- 
cuted, prorided that it sufficicutlp appear that  it expressed the wi.1ic.s 
of the party deceased, and the execution mas prevented by the act of 
God. Xow, suppose a holograph will liere, v i t h  an attestation clause, 
but not executed by sigliing aud attestation, and it appeared that, 
xllen the parry wrote it, he said lie would execute it and have i t  at- 
tested the next day, and in the inealiwhile llc locked it up in his desk 
nit11 his monc,v and deeds, a d  died suddenly that night;  i t  ~~0111d 
seem, that  this paper, nit11 the party's lialne in  it, and in other re- 
spects conforming to the act, must be a good will, notwithstanding that  
degree of iniperfectioil whirh consists i n  the nrant of the party's 4%- 
nature and the attestation, nliicli it  n a s  intended should h x ~ e  been 
added, and, no doubt, nould liare'beeu added, but for God's 
risitation. So, if a person is i n  the act of writing his ~vil l ,  and (659)  
is  taken suddenly ill, so as to stop in  the middle of a scntellce 
and before clisposing of all his cl~tate, as in the beginnii~g he said he 
meant to do, and the paper is thus imperfect, ill the bro:~dc~t  w i se  of 
the term, and hc dies il~iinediately, bnt after putting the papcr in the 
halids of auother person as his d l ,  or  locking i t  up in his desk with 
the declaration that it is his will as f a r  as i t  goes, ~iotwithstanding his 
inabilit- to co~nl~lc te  it,  u c  see I I O  icason T V I I ~  thosc tllilig; slionld not 
be deemed cquir:tlent to pnh1ic:ltion prorcd h- attesting wit~icsses. 
The statute does not require a hologrxl~li will to  be a perfect  will, in 
ever>- and the strictest srwse of tlic term. S ~ i t l ~ e r  did it mean that  
every paper vhicll might contain any dispo~it ion in its nature testa- 
mentary should hc dee~~ ied  a good will, becauce in accordmice with the 
lettcr of thc act, altliough i t  might he i~npcrfcet, and 90 imperfect aq, 
under the circumstancc~s, to satisfy crery reasonable person that  the 
party deceascd intended to makc additions to it,  and did not intend i t  
to be his will unlew snch adtlitioi~s should be n m k ,  and, nioreowr, 
from the subseqnc~lt lapse of tinie or cliai~ge in situation, that lie had 
abandoned all purpose of making tlic additions, and, consequently, 
of disposing by that instrument. Hence, altliough an  imperfect paper 
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may be p 1 i ~ 1 1 ( 1  foci? nitliin the statute. it  callnot be deemed to be con- 
clnsive1~- so, unleis, under all the circunistances, the jury can be rea- 
.onablv satisfied that the papcr n-as not in progress. nor abandoned, 
but that thr party deceased had come to a final conclusion to dispose, 
as f a r  as the paper goes at all erents. and continued ill that  mind. 
The cereinoliies irescribed by the act are not conclusive of the ntlirnris 
r l i spnne~ id i  in such caseq; but all other facts and circumstances may 
be taken into con+ideratiori. When a paper is spoken of as  an '(iin- 
perfect" nill,  it ine:rns, strictly speaking, onr xhich,  i n  point of form, 
is not all tlie party intended to make i t ,  as apparent from the face of 
the paper. But it is equally true that tlie term is frequently and prop- 
erly-though not so properly as in the other sense-used to nlean 

that it is not finished in tlie formal and complete manner in 
(690) n hich persons generally express their d l s .  Fo r  example, that 

no eaecutor is appointed, as is usual;  that, although it is to be 
presumed that eTery person who undertakes to make a will does not 
intend to die intestate as to any part of his estate, the particular paper 
leaves out a considerable portion of the party's property and makes no 
p ro~ i s ion  for many of his children; that  there is  no date, nor any 
formal coriclusion to the paper, and that it nerer  was executed; and 
the like. Sow,  it is obrious that either oue of such iniperfectioas 
or deficiencies argues soinetllirig against a paper, as a d l ,  as the final 
dispoqition of the supposed testator, though they differ greatly in 
cogency in tlienlselves, and ma7 differ still more according to other 
circiuiirtances. But that very difference s h o ~ w  that it is a question of 
actual intention in  each case. Here it might j ~ ~ t l ~  hare  been argued 
that. from the state of the family and the diy3ositions in the instru- 
ment, it x7as fair  to infer that the great object m s  to proride, perhaps 
out of property gained by the marriage, for the second wife and a 
single child h- her. and, therefore, tli:it the p a r t r  deceased intended 
the inqtrument to operati', as far  :1' it  goes at all events, ~ h e t l i c r  he  
added anything or rsecuted the 1)aper or  not. Indeed. it was mid in 
the argument, that it naq an error in the conrt not to put that point 
directly to the juv-, as they might hare  f o m d  such a purpose; ~vlier-sq, 
f ~ o i n  the instri~ction, as given, the jury might h a ~ e  uuder.tood that 
they ~ t n ~ c t  f i l~d a p i n q t  the d l  if the party intended for all7 renwn 
to act furtlirr on the paper, a i  by addi~ig  other dispositions or by 
e secu t i~n .  Rnt thc counsel did nct ask that rien. to bc takcn on the 
trial, and a judge is not to be dcenied a< not doing his dut:- to a par t r  
h -  omitt i l~g a11 a r ~ u ~ i ~ r n t  for Iiim ~ ~ l l i ~ l i  neither he nor his counqel 
suggested. I t  i -  sufficient that the proposition. as stxted to the jury. 
he not erroncons in i t v l f .  or in it, nl)plication to the cast.; and i f  more 
precise instructinli- are r a n t e d  ther  niuqt he prayed Here the ill- 
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\tructiolis gixeli u e r e  i l l  t l i e r 1 1 ~ 1 1 ~ ~  ~ o r ~ w t .  arid r e l c ~ m t  to the facts  
i n  evidence. For ,  c .er tai i i l~,  :rli uiiexecnted pa1)er i, sulrject to wnle 
presumptioii again-t i t  (A l lo t i t c / io~c  I .  _lloiitc'/ic,rr, 2 Add., 3.34) 
though that  presurnptioii m a y  he rtxbutted hv accountilig f o r  (691)  
the v a n t  of exernt iol~,  as  .ndtlen death or  the like. Yet  ~ u r h  

years  a f te r  it  nlrs n r i t r c ~ i ~  a i ~ d  l i d  the p r l ) c ~  u i ~ d e r  hi, control, ha. 
pretm4oiie ,  0111- the 111ost que.tion;rhIc. to  btl or to h a r e  c:cr hecii re- 
garded by that  par ty  as  his n i l l .  , \ i~t l  n l i e l ~  to  thnt a re  added l ~ i q  ex- 
press :1nd frequeiit declarations that  11c h a d  made 110 will, the con- 
clusioii might ne l l  be clr:~rw t h t  the par ty  n e r ~ i  published or illtended 
the  i~is t runient ,  in  i ts  actual  itatc, to be his will to ally purpose. 
Scott v. Bhodcs, Pllill., Id; Xontcj ' iorc c. M o t ~ t e ( ~ o r e .  2 ,ldd., 33.2. At 
all  events, that naq a question of f'act, a n d  v a s  fair ly  left to the jury. 

It was fur ther  colitcrlded that  the i r~struct ionr  w r e  erroneous i n  
saying that ,  i n  order to niakc the paper  a v i l l ,  i t  n-as necessary t h a t  
the p a r t 7  deceased ;ho111d lial c l  "placed" i t  aillong hi; ralunble effects 
r i t h  an intelltion that  it  -1ioultl he lllq n i l l .  nlicwn3, the  act is, tha t  if 
i t  be "found" arnonF t1io.c cifccts af ter  the party's death,  tha t  qllall 
be sufficient. B u t  that  is a mere verbal criticisill, for  the act plniiily 
supposes that  i t  was "foulid" alllorkg the  party's 1 alnalrle effect. af ter  
his  death,  b e c a n v  he  ((1)laced'' i t  there ( 1 s  his 1csi11 before his death. 
T h e  i n ~ t r u c t i o i i ~ .  thereforc. o ~ i l y  e x p r e ~ ~ c d  ~11:l t  the qtatutr iiiiplied. 

PER C L-RIUI. S o  error .  

(692)  
THE BASK O F  THE STATE O F  NORTH CAROLINA v. C H A R L E S  11. 

F O R D .  

Every attempt by a bank to put upon a borrower bank bills not its oxm, and 
below par a t  t h a t  t ime and place. is  usurious, unless the  bank by its 
contract of loan engage to  make  the  notes good a s  cash. 

- ~ P P E A I ,  f rom Pi\sc~r O T A S K  Spl.ing Trrlii .  1 s l . i  ; n n f f i c ,  .J. 
Debt ,  upon a promisory note fo r  M.400, dated 1 7  Jnnc .  1%" T h e  

defense relied nllon XIS thc statute agaili\t usury. Upoil the t r i a l  i t  
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appeared in evidence that TVilliams and Greeii, merchants, the principals 
in the note, had 011 IT June,  1842, three notes in the branch of the 
bank a t  Elizabeth City, one for $2,000, and t ~ v o  for $1,200 each, and, 
a t  their instance. the cashier agreed to consolidate the said notes. and - 
take the note in question in renewal thereof. The  usury n7as alleged 
to have been conmitted in taking the $2,000 note above spoken of. As 
to this note the evidence was that it Tvas offered for discount on 25 
February, 1842, and ~ v a s  then discounted for $1,000, and on 4 March 
following, for the remaining $1,000, and that, when discounted, the 
proceeds were placed on the books of the bank, as a credit to the 
said Til l iarns and Green, i n  Virginia bank bills. JTillian~s and Greeii 
nere  then charged with the amount of sereral claims the bank had 
received for collection against them, and tlie balance was paid out 
to their checks in Virginia bills. There was evidence tending to sl io~r that 
the terms upon which the $2,OCO note was discounted nere  that the 
borrower should receive Virginia bank notes and pay the notes when 
due in S o r t h  Carolina bank notes o r  specie. It was also in evidence 

that  on 23 February, 1342, and for two or three months after- 
(693)  wards, the notes of the Virginia banks mere six or seven per 

cent beloa specie in the money market, and between two and four 
per cent below S o r t h  Carolina bank notes; that  on 2 February, 1842, 
the bank at Elizabeth Citv made a rule that all deposits i n  Virginia 
bank notes should be considered and entered as special deposits- and 
paid out i n  the same kind of bills; that ,  on the 18th of the same month 
the bank adopted a resolution, which was entered on their books, that  
all notes discounted on that day and afterwards should be paid in 
S o r t h  Carolina hank notes or specie. And, on the 25th of the same 
~iionth, another resolution v a s  adopted that one-half of the payment 
u l~on  all notes discounted l ~ r i o r  to the 18th inst. should be in Korth 
Carolina bank notes. A copy of these resolutions was posted up in 
tlie banking room. Sereral ~vitnesses swore that, although in Feb- 
ruary there was a difference in the iiioney market of two per cent, 
and, after the resolutioii of the bank, of four per cent in favor of 
North Carolina over Virginia bank notes, still the latter continued - 
current and passed at p n r  in the paylneut of debts and in the pur- 
chase of produce. The sheriff of Pasquotank testified that he had 
niauy executions to collect, returnable t o  Ma'rch Term, 1642, and re- 
ceired Virginia bank notes, except in two cases, ~ r h e n  he was instructed 
to require specie, but in these cases the instructioi~s were withdram1 
in a short time, and that, as f a r  as he knew, Tirginia bank notes ~vere  
receired at their nonlinal value in the paynent of debts, and ans~rered 
that purpose as well as Sort11 Caroli~in bank notes, except a t  the bank. 
I t  appeared further, that the hoard of directors, in February, 1842, 
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refused to take Virginia hank notes ill payment of claim- sent to the111 
from the ?u'orth to collect, but at that time took .ucli iiotes in pny~nent i  
of notes discounted prerious to February, 1842. The plaintiff in- 
troduced as a ~ ~ i t n e s s  John C. Eliringliaus, cashier of tlle bank, who 
testified that when Williams applied for the loan of $2,000 the witlie+ 
objected, stating that  the bank was preparing to requnle specie pay- 
ments in N a y  f'ollo~viiig. and did not ~v i sh  to increase its cir- 
culation by making new discounts; that Kil l iams replied that (694) 
tlle bank had a plenty of T'irginia bank notes and illigllt pay 
them out, and tliat they would be as good to him as Sort11 Carolina 
hank notes; that  the witness still objected. upon which T i l l i a m ~  urged 
it as a duty upon the bank to assist the merchants generally, and his 
house particularly. as it had had long dealings with the ba lk  and had 
iilaterially assisted the institution: that TT'illiams then applied to the 
directors, and, urging upon then1 the same reasons, obtained from 
them (his partner, Green, Leing one of them) the loan as above stated. 
This m~itness testified further, that  it was the practice of his bank 
to hare  quarterly settlements with the Tirginia banks, and exchange 
to then1 such of their notes as his  bank had received for the notes of 
his bank vhich they had received, and that  the excess was entered 
to the credit of the bank having the largest ainouilt; that, about the 
month of February, and for some time afterwards, the credit of excess 
was in favor of his bank for a coilsiderable an~ount,  and that this 
account did not dram interest from the debtor bank. H e  stated, also, 
that the Virginia notes were worth as much as the North Carolina 
notes to his bank, as it ~viqhed to use them to meet the probable demands 
of the Virginia banks on tlle resumption of specie pap len t s  in 1 I a - ,  
1842. 

The counsel for the defendant contended that it appeared from tile 
evidence that  the bank had made the loan of $2,000 to T i l l i a~ i l s  iir 
T'irginia bank notes to be paid in Korth Carolina bank notes or specie. 
and that, as the Virginia notes were then north leqj than the Sort11 
Carolina notes or specie, the agreeinent TI-as for more t l~aii  lawful gain to 
the bank, and was therefore prohibited by the statute against usury. 
even though the parties may not hare  thouglit a t  the time that they 
lvere violating the statute. C'ounsel for the plaintiff contended, ( I )  
That, if the Virginia notes lent by the plaintiff to TVilliams were in- 
f ~ i n a i c a l l y  worth to liiii~ as much a' the saulr3 i~uiilerical ainount ill 
cash or S o r t h  Caroliiia bank notes. the loan waq not ukurious, and 
they argued to the jury tliat tlip declarations of J\Tilliaiil.; to Ellriiic- 
haus, the cashier, slion-rd that such waq the fac t ;  (2 )  That, 
if tlle parties belicrcd that the Tirgiiiin notes n'ere iiitrinri- (695)  
rally nor th  to TTilliaiii. as 111uc.11 a, tlle wine nuinerical amount 



i n  caqli o r  S o r t h  Caroliiia bank notes, though in point of fact they 
TTere of 1e.b T alue. the loan n a s  not u w r i o u s ;  ( 3 )  T h a t ,  ~f Willia~iiq 
reprewitcr l  to tlic lmnk that  the Yirgiliia liotei n c w  n o r t h  a i  nine11 
to hi111 a, tlie wllr mmir r iml  a m o ~ i ~ i t  ill ca-11 o r  S o r t h  ('aroliiia. 
11a1lB ~lote;,  though in point of fact they n e r c  of les- xaluc, yet if tlie 
11a1ili 13eliei~il and nctccl ~ i p o l i  111c reprc-c~i tnt ion,  the loan1 n a s  not 

T h e  court instructed t h e  ju ry  that  if ~iothi i lg  more apl)rareil  in  the 
case than tha t  tlie plaiiitiff lent to  TTiliiallic tlie wni of $1,000 ill T i r -  . . 
p n l a  hank notes, 11po11 all ngreenieut to 'r~r 11aid ill Sort11 Carolina 
11otes o r  specie, :rurl that  T'irginia note.. mw then a t  a discou~it  below 
the  Sort11 C a r o h l a  h:mk notes o r  specie, the a g r e e l ~ ~ c n t  nould  he usu- 
riouq under  the statute, a l~r l  the philitiff could not  recoT7er i n  thiq 
suit 1113011 tlie $4,400 uotr ,  taken i11 par t  for  tlie rc i i e~ra l  of the $2,000 
note;  but that ,  if the Tirgi i i ia  bank notes, though a t  a discount n-ith 
all  other  persons, mere intrin,~ica71jj ~ v o r t h  as much to TTilliams as the 
came numrrical  aniount i n  caqh o r  S o r t h  Carol ina notes. o r  the 
parties hrlieretl so, though i11 fact it  were uot so, o r  if William. rep- 
resented the fact  to be so and the bank acted upon  tlie reprecelita- 
tion, believing i t  to be true, though i t  Twrr not co, the  loan was not 
all nsnrious agrceine~lt and tlie ldnintifl  ouglit to have a 1-crdict. The 
court fu r ther  instructed the j u r ~ - .  tha t  Tilliaiiis 's dcclarat iom to E h r -  
ingliauq. as  to  tlie valur  of T'irgiuia bank notes to h i m ,  might  be con- 
sidered by them as erideiice tendilig to qlio~v, tha t  the V i r g i ~ ~ i a  ~ ~ o t e i  
n-ere ~ ~ o r t l l  as  l ~ ~ u c l i  to h im as  tlie wine linmerical a inoui~ t  ill cash, or 
Sort11 Carolina note.. 1)ur it  Tra. not coliclusire r ~ i d e i l c e  of tha t  fact,  
arid t h a t  the  same declarations iniglit be co~isirlered to  the salile ex- 
tent i n  refel.e~icc to tlie belief of the bank and  TT'illianis, o r  the be- 
lief of the bank alonr, acting  up^ t h e  repre~enta t ionr  of JTilliams as  
to the value to T\Tilli:~lll~ of the  T i rg in ia  notes. 

Counsel fo r  the  defendant then rrqucstcd tlie court to iri- 
( 6 9 6 )  rtruct the jur- tha t  the Wil l ia~ns 's  credit v a s  so bad as  to  in- 

duce hi* creditor; to receire t h e  Ti rg in ia  notes from h i m  a t  p a r  
in tlic paynie~l ts  of their  d ~ h t s ,  tha t  circumstance v o u l d  riot be suffi- 
cient to  establish the fact,  tha t  t h e -  n c r c  intrinsically ~ i ~ n - t h  to  h im 
as  much aq the Pame nuiilerical amount in cash or  S o r t l i  Carolina 
notcs. T h e  court declined giving t h e  i n ~ t r u c t i o r ~ s  as  prayed x-ith- 
out adding ail explanat io~i ,  to  n i t ,  t h a t  if the bank k n e v  tha t  the T'ir- 
ginia  note5 would a n w e r  answer aq cash or  S o r t l i  Caroliiia riotes i n  
the  payment of the debt of Vi l l i aa i s  i n  conseqnence of his  bad credit, 
and  inade tlie loail u i t h  that  kiio~vlcdge, then i t  n o u l d  be  u s u r y ;  but 
if  the  bank did not l m o ~  tha t  quch was the c a v ,  h u t  belie1 ed t h a t  the 
Virginia notes Trere t ruly intrinsically n.ortl1 to h im a i  nlucli a?  the 
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same numerical amount in  cash or  Sort11 Carolina notes, tllen the 
loan was not usurious. 

Tlie ju ry  returned a rerdict  fo r  the plaintiff, aiid judgineilt being 
rendered pursuant  thereto, the defendant appealed. 

Badge? for piairzt i f f .  
l i ' i ? z n ~ ~  for deferzilutzt. 

R r r ~ r s ,  C. J .  Tlie Court  has  sought to d i b c o ~ c r  qome ground on 
r h i c h  th i s  c a w  can be d i s t ingui~hed  f rom n h a t  i t  n a s  nlleli i t  was 
here before in  the name of the cashier, 3 I r .  Ellringhaus, against the  
same defendant ( E h r i r i q h a ~ t s  r .  F o l d ,  2 3  X. C., 5221, but  there does 
not appear  to us  to he :illy difference. T h e  facts a re  substantiallp 
the  sallle, and the legal lcsult must alqo be the sanlc. 

There  n x s  a loan of $2,000 to T i l l i a n l s  i n  the notes of the E a n k  
of Virginia ,  n l m l  notoriously depreciated a t  tlie place nl iere  the 
loan was ~ i i a d e ;  and i t  JTas made n cor~dition of the loan thut thc boy- 
r o n w  should r.ecei\e the  proceeds of his  uote i n  thohe note.. n -  if they 
n e r e  a t  par ,  and qllould pay  h i s  note a t  matur i ty  i n  S o r t h  Carol ina 
bank notes, then a t  a n  ar-erage r a l u e  above r i r g i l i i n  notes of 3 per  
cent. T h a t  agreement h a s  hi ther to been held bp  tliiq court to be usn- 
rious, becauze to the estrlit  of the  depreciation, the lender liad a 
over and  whor-e tlle lnriful r a t e  of interest, a n d  got upon a 90 days 
note -112 illstead of 112  per cent. (697)  

T h e  judge ~vl io p rc4ded  a t  the  first t r i a l  thought, as the  
borrower said "he was willing to take T'irginia bills, as  they would 
ansxver to lpay debts a t  the then iloli~iilal a m o u ~ l t  for  which purpoqe 
he  n-a~l ted theni," aiid as  \i-itiiesses i ta ted that  the- did paw a t  their  
numerical r a l u e  i n  l ) a p i e n t  of some debts, tha t  there r a y  no u ~ i -  
l a n f u l  gain made out of the bor rover  ; therefore, t h a t  the contract n a s  
not  usurious. B u t  we were of o p i ~ ~ i o ~ i  tha t  the  use to  ~ v h i c h  tlic 
notes n-ere actually applied by the  horroner  could not change tlie 
character  of the agrcei~ent-vllicli  last \ \ ; I ?  the criterion for  deter- 

fu ture  diq)osition of them could l iarc  ~ i o  i n f l u c ~ ~ c e  in dctcrluiiiing 
n h e t h e r  the h r o v e r  was coni1)elled t o  qicc t h c ~  lcntlcr nbore the  ra te  

tliep x o u l d  certainly allsner the  hor roner  crll t h e  purpose3 of cash, 
o r  tlie lender e~lgagc(l,  tr.5 cr p u ~ t  o f  t11c t i i / , cc~tnct~t  f o  riict1,c th i  tn u o1t1i 
to  t he  b o r i o ~ c c r  as much aq he  took tlicm a t .  

485 
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His  Honor who presided at the last trial admitted the general 
l'rinciple that  lending depreciated bills upon an agreement for the re- 
l ~ a p l e n t  in bills not depreciated-nothing else appearing-is usuri- 
ous. But  the cashier stated that   hen the borrower 71-as urging for 
the loan and the cashier was objectiiig. on account of the condition 
of the bank and the danger of issuing i ts  OTW notes, the borrower said 
( 'Tirginia bills would be as good to him as S o r t h  Carolina billsn- 
omitting now, what was stated before, that the borrower gare, as the 
reason why they would be as good, that  he \?,anted them to pay debts, 

and they would answer that  purpose. I n  other respects the 
(696) two statements are  the same. Upon this evidence it was left 

to the jury to find that  the Virginia bills were intrinsically 
worth to Tl'illiams as much as the same nominal amount in cash or 
S o r t h  Carolina notes, ~ v i t h  instructions that, if they should so find, 
then, though the bills were at a discount with all other persons, the 
loan was not usurious. Those instructions are, we think erroneous. 

If there be blame upon an7 one for the error this Court must take 
to itjelf a due share of it, as, probablv, the terms i n  which the direc- 
tions to the jury were expressed were taken froni the opinion given 
in  the former suit. After deciding the point in tha t  case, that  the 
contract as there stated was usurious, Judge Gaston proceeded further 
to state that  possibly there might be instances in which the lending 
of depreciated bank notes would not be usurious; and he then uses 
the language, adopted by his Honor, that  if the notes, though de- 
preciated in the money market, or  even with all other persons, had 
been to the borrower intrinsically ~vor th  the ralue a t  which they were 
receired, then there would be no usury." I t  is  to be obserred that this 
was an obiter dictum,  and m7e must say, that  like most others, it  was 
not duly considered by us or the distinguished judge from whom it 
fell, and who was generally so clear i n  his perceptions and choice 
in his ~ o r d s  as to reason accurately and express himself with un- 
common precision. But  i t  is obrious that the term "intrinsically" is 
not used in its proper sense, and in context with the ~dmiss ion  that 
the Virginia notes were at a discount with all other persons, the 
whole position is not very intelligible. The "intrinsic value" of a 
thing is its true, inherent, and essential value, not depending upon 
accident, place, or  person, but the same erervwhere and to every one. 
Bank notes hare,  indeed, no intrinsic value. They only represent 
value, by being the promise to pay money (TI-hich has intrinsic ralue) 
by persons of undoubted ability or  credit, which induces the ~ ~ o r l d  to 
take them in the stead and a t  the value of money. The? are a. 
good as moneg., though vithout its intrinsic ~ a l u e ,  because inoney 
can be had for them when the holder d l ,  and they pass as money. 
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But that  is in no sense true x i t h  respect to the notes of banks 
that will not redeem them, or which, from any cause, do not (699)  
pass as monev, that is, so nlucll current coin a% is rlleiitioiied 
in thew. They are then not only nithout intrinsic ralue, but the7 
do not represent that  which has such ralue, namely, as much rnolley 
as they purport to promise. And when "intrinsic" is used in refer- 
ence to persons, as it was in this case, it  iq mi~appl ied  in a way tliat 
misleads; for, n-hen a note is a t  a discount in the market, and "all 
persons" refuse to buy it or takp it at peer but one,, and that one 
receires i t  a t  par,  by way of loan, made upon the condition that he 
shall so receive it we cannot say that the "illtrinsic d u e "  of the note 
is  thereby affected; but the fact merely is, that such single persori was 
willing, in oder to get the use of the note, to take it a t  more thau all 
other people would, and niore than its true d u e .  I f ,  indeed, the bank 
says to the borrower, although we cannot leiid you cash, nor our own 
notes payable here, on which you may imnlediatel~ demand caqh, 
and, therefore, camlot make the loan you desire unless you will take 
it in foreign depreciated notes, but the depreciation shall not be your 
loss, but ours, the11 we may agree there is no usury, as if the lender agrees 
to receive from the borrower the same kind of notes in payment of 
this or any other debts, or  in deposit, as cash. There the gain and 
loss of the parties would be equalized by the two parts of the trans- 
action. Or if the borrower inform the lender that he wishes to pay 
a debt a t  the place where the bank notes are payable, and the lender 
engages that they shall be there worth to the borrower their numeri- 
cal amount in cash, the same consequence would f o l l o ~ ~ .  The risk 
of loss being that of the lender, there could be no unlawful gain made 
by the lender from the borrower. But when the whole risk is left 
on the borroner by the ternis of the contract, the iniposition of the 
depreciated notes on him, as good money, will not lose its charac- 
ter of usury by the borrower's sc iy i i~g that they zc.oz~lcl be as good as 
money to h i ~ n .  To ha re  that effect, the fact that they n7ere as good 
as money to him ought to be shown if, indeed, in the nature of things 
that  be possible; or it ought to appear that it formed a part  
o f  t h e  coiltract that the bauk should make then1 as good, if they ( i O O )  
should turn out not to be. I11 any other sense than this the 
( ( '  mtrinsic ralue" of the notes to TTTillianis call only mean that lie used 
then1 at their riorniiial amount in certain transactiolis, and not that  
they were worth that amo~uit .  Now, tliat takes us back precisely to 
the error coillnlitted in the first trial, by endearoring to search for  

. evidence of the actual loss or gain to tlie borrower instead of abiding 
by the actual loss of the lender, as c o n f r u c t e d  f o r .  Except in this layt 
sense there is no eridence on v-hich tlie j n y  could find the ralue, 
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intrinsic or amiiinal, of the notes to tho borro~r cr. I r e  may not h a ~ e  
lost 011 the transaction ; fo r ;  pcrhal,-, he honglit property n i t h  them 
at  half its d u e ,  or may hare  lent thelu to >o111c ollc elw at ~ L I '  aud 
still higher rate of interest. I3ut n i th  111o11cy hc could hare done still 
better hy the difference in value, because v i t h  Iiloney he could hare  
Imupht these notes at their depleciatio~i, and tlirn with them made 
his other l~argai~is .  Bnt such ad1 autageous dispositions of them 
:r l c J  his onu acts and a t  his 01\11 risk, altogether di>tinct from tlie 
original contract of lenrling alld b o r r o ~ i u p .  iu r h i c h  the lender made 

. ~ i o  cnpapemerlt to bear the loss, but ilnpo~ecl it ou the borroner. By 
thut  c o n t , a c t  tlle lellder got clear of the notes, kno~vingly reserviug 
for the loan of them more than the lawfill rate of interest; and 
tllcrehy is it3 T alidity to hc d ~ t e r l u i n ~ d .  It ~ o u l d  be exceedir\gly 
danlgcrouy, aud break donn all the guards provided by the Legiqla- 
ture for the protection of the needy againit their o ~ 1 1  neakuess ill a 
time of &.tress, and agaiust the exactions of mane? lwder., if a bank 
were alloned thuq to bargain with inen nho  are ofteli r ead -  to raise 
money. on alrtio~t an! terrils, to 111eet present emergencies. Tliey 
a1v.a-s say, arid it may be, oftell think, they cau make an adrauta- 
geous uqe of tlie morley though obtained on hard term.. But the 
Legislature has .nid that the terms h l l  by 110 ih i f t  or  device exceed 
a certain rate, or else the contract sliall be ro id ;  and our duty is to 
administer the l a r  n i t h  an  even hand against as \tell as for lenders. 

T e  ha1 e not overlooked the ytatement of the cashier, "that 
(701) the JTirginia bills were nor th  as much as the S o r t h  Carolina 

hill, to the bank, as it n i s h ~ d  to use  the^ to  weet the probable 
denlands of the T'irginia banks on the reslunption of specie pay- 
mellts, nhich took plnre on 1 Ma., I%E."  -It fir5t 1 iew that struck 
us as a ~ i n g x l a r  qtatei~ient, nlien it appeared froni the cashier that 
he llacl large Lialanct~ against the TTirgi1lia bmlks, ou nhicli the! 
would not pay interest, and that ,  so far  from those notes 1,einp az 
good a i  our on-11. the b a l ~ k  had refnqed to take thein either in general 
deposit or payment. ant1 that t2ir.y could be purchased in the lnnrket for 
their on11 ~iotcs a t  all arcrapc discount of 3 11er cent. But we can- 
ilot su1)pov the nitness mealit thus to contradict tlle acts of his hank 
a l ~ d  1115 own itate~ilelits. and, therefore, v e  ca111lot understand llilil 
to say that the Tirginia notes n e w ,  u t  t h e  t i t t l e  of flris locrtc, nor th  a, 
niuch to the lmlk  as tlie Sort11 Carolilia Ilotes. But n e  lnust linder- 
staud him cou~ i s t en t l ,~  ~ ~ i t h  I~iln;elf, to h a w  meant that. ; f  the bank 
ke~>t  the TTirginia liotci from tliat t i ~ i ~ e  ( a l o i ~ t  tho last of Febluary) 
m t i l  1 May folloning, and the banks of Tirpiili:t should then rewiile 
cpe~irl p a ~ ~ n e n t ? ,  tliey uoilld t l ~ c u  be nor th  a.; much as the S o r t h  
C'arolim notes. But, beside: the uncertainty of the event of r e sump 
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t h n ,  the delay, i t v l f ,  of t n o  1i1011tll. niatl(1 a diffclc~lcc. of ollc l)er c e ~ l t .  
which TI-as gniurd by I n l d i ~ i g  tlicln out. Indcc~d, disgnice it a; nr- 
may ,  every a t t ~ ~ l l p t  by a b m k  to put  u p o ~ i  a horroner  bank bill.. not 
i ts  o n n  and below 1)ar a t  that  t i ~ l l ~  and pl:rce, i.; p r i o i c r  f u t  le  usnrioub. 
and, a s  i t  s e e m  to us. is couc1u.i~ ely so if the bank does not by tlic 
contract engage to makc tlleui good a s  ca.11, : n ~ d  r e q u i r v  r c p n > m e ~ ~ t  
iu  a different and bettcr ~ n e d i n l i ~ .  K c  a re  not a n a l e  of a11: o t h c ~  
mealis of making buch a conrrac2t col~ ' t . i~tcnt  xiit11 tllc l a ~ v .  H e r c  tlic. 
case states that  tllc lendcr ~ q u i r c t l  tlle h o n o r e r  to accept these note- 
a t  par ,  and  espreisly refused to takc t l i e~n  bzck a t  the same rate, all(! 
there XI-as ilo obligation on the lender to  make thein of the ful l  nn-  
merical r a l u e  to the  borroner .  but  lic was to get tllem off on the best 
terms h e  could in  tlle ~ ~ i a r k e t ,  a ~ l d  thc lentlei- a t  the same t ime 
required paylnelit ill a medium ~ r ~ r t h  one h w d r e d  cents i n  ( 7 0 2 )  
the dollar. I t  ir  clear the  hank could liot lose, but must gain 
the amount  of depreciation liesidcs the diwount .  which i s  usury. There 
n a r  no eTitlcncc 011 n l i i c l ~  it could be left t o  the  jury to say that  1111, 
Iioies n e r e  of grcntcr value to '1Tillia111s tlian tlic ~llarlict ra lue,  ant1 it  
Tra't. errolieouq to give the instruction foulidcd on that  2iypot1~4, .  

PER CTRIIV. 1 7 ~ u i w  d e  I Z O P O .  

WILLIAM A. LASH ET AL., AD~IISTI{I IOI<\ .  ETC.. \ .  LEOSARD ZIGLAR. 

1. Where on a judgment recovered the defendant is committed in execution 
to the sheriff either upon a mi. sa. or upon an order of commitment on 
his petition for the benefit of the insolvent debtor's law and his failure 
to entitle himself thereto, and the sheriff volu~l tnr i ly  permits him to 
escape, the sheriff is liable for the debt, even though he may afrer- 
vards  retake his prisoner. 

2. The plaintiff in such a case may affirm the prisoner in prison at  his sui t ;  
but such affirmation will not be presumed; i t  requires some positive 
act. 

3. The plaintiff cannot, in his action against the sheriff for such voluntary 
escape, recover mo1e than the amount of the debt, costs. and interest 
a t  the time of the escape. 

4. Where the plaintiff had t v o  judgments against the defendant, and it ap- 
peared from the records that the defendant mas ordered into custody 
only on one, the sheriff is liable for the aniount of that one alone. 

5 .  Where a plaintiff, having two jutlgments against the same defendant. 
brought his action against the sheriff for an escape, and (levlared on 
both the judgments: Held.  that though he could not recover on one, 
he might on the other judgment. 
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APPEAL from R ~ C K I X G H . ~  Spring Term, 1545; Caldzcell, J. 
Debt for an escape, brought by the intestate of the plaintiffs 

(703) against the defendant, late sheriff of Stokes, for  the escape of 
one Thomas S. Martin. The declaration contained two cou1its; 

one for a ~o lun ta ry ,  and one for a negligent, escape. The defendant 
entered the following pleas: ( I )  -1-il d e h p t ;  ( 2 )  That  Thomas S. 
Martin escaped from prison without the knowledge or prir i ty of the 
defendant and against his will, and that the defendant freshly and 
diligently pursued Nar t in  and retook him on 8 September, 1343, 
before the commencement of this action, and had him detained in 
execution for the debt of the plaintiff, then and there continually until 
December Term, 1843, of Stokes County Court, when he w ~ s  dis- 
charged by the judgment of the said court; (3)  That  Martin es- 
caped ~i-ithout the knowledge, etc., and the said Nar t in  on 8 Septem- 
ber, 1843, voluntarily returned into the custody of the defendant. 
before the commencement of this action, and that the defendant had 
him continually in custod,~ in execution for the debt of the plaintiff 
then and there, from that day until December Term, 1843, of Stokes 
County Court, when he was discharged out of custody by the order 
and judgment of the said court. To these pleas replications 11-ere 
entered. I t  appeared from records, introduced by the plaintiff, that 
the plaintiff's intestate had obtained two judgments against one 
Thomas S. Martin, at December Term of Stokes County Court, 1841, 
one for $1,714.72, the other for $928.6212; and for the want of bail 
he x-as committed by the sheriff to the jail of the said county and 
TT-as turned oTer to the defendant, when be came into the office of sheriff. 
Thereafter he gare  notice to the plaintiff's intestate, and notice to 
other creditors, of his intention to avail himself of the insolvent debtors' 
act, having filed a schedule with that  view. -In issue of fraud was made - 
up for the plaintiff's intestate in one case, the case of the larger judg- 
ment, and, the jury finding fraud on the par t  of the said Xar t in ,  he 
nns, at J u n e  Term, 1843, of Stokes County Court, adjudged by the 
court to be imprisoned until the next county court or until he should 

make a full and fa i r  disclosure of his property and effects. -1s 
(7C4) to the s e ~ e r a l  acts of escape aleged, it appeared that, on the eren- 

ing of the day when the said judgment on the issue of fraud 
v n s  rendered, and after it was rendered, the said Martin w s  seen at 
a drinking shop in C~errnariton (county town) in a different direction 
from that  leading from the courthouse to the jail, u~iaccompnnied by 
any officer, but how long he remained there did not appear;  that shortly 
afterwards the defendant, who had been sheriff from September, 1842, 
and v-as then sheriff. was heard to innuire for him. and in a short time 
Tras seen taking hini to jail. I t  further apeared that the room of the 



jail set apart  for debtors was below stair. and that the door opened 
into a passage running through the jail, sccured by t n o  outer doors, 
and that the roonls upstairs called iron cages, haring passages between 
them and the ninin malls, were set apart for criminals: that the said 
Martin, on the next d a -  after his commitment, was seen upstairs, look- 
ing out of the ~vindow grates, ~ r h i c h  he  could not hare  clone had he 
been confined in either of tlle iron cages: that on Thursday night after 
the court he made his escape; that  a deputy and some members of the 
defendant's family went in pursuit the next day and returned the same 
day without Jlart in ; horn- f a r  they went did not appear. I t  was furtlier 
i n  eridence that some days thereafter the defendant vent  in pursuit 
of him, and, on his return, said he had been to Patrick Courthouse in 
Virginia, a distance of about thirty miles, where he had seen the said 
Martin, but  was afraid to take him, as  he  was told it would be unlawful, 
and said further that the haid Martin would be back, or had promised 
to be back by the next September court. The  Friday or Saturday be- 
fore September County Court the said Martin was brought to German- 
ton by a deputy of the defendant, and, after sitting some time in the 
family room of the jail, was committed to close prison. 

On the part of the defendant it was insisted that  the several escapes 
alleged, if escapes at all, were negligent; and for the purpose of ac- 
counting for the said escape from jail on Thursday night, he intro- 
duced witnesses who testified that there was some appearance 
of riolence about the door facing of the debtors' room and also ( 7 0 5 )  
to the guard o ~ e r  the bolt of the door, b;ut none of them tes- 
tified that  the lock, or  any door, or  any part  of the jail was actually 
broken. And for the defendant i t  was also insisted that there had been 
a fresh pursuit and recapture before suit was brought; it  appearing 
that  the said Martin was recoinmited on 11 September, and the suit was 
brought on the 14th of the month. -2nd it Tras also insisted for 
the defendant, (1) That,  under the judgment of the county court of 
Stokes, a t  June  Term, 1843, the said Martin was not in execution; ( 1 )  
That  if in execution, it v a s  only in one case o r  under one of the judg- 
nlents offered in evidence, as to ~vhich the issue of fraud was made u p  
and tried, and that the plaintiff could not recover for both, and, har ing  
joined them, he could not recoTer for either; ( 4 )  That, the judgn~ent of 
the county court nTas not such a judgment as required the defendant 
to commit the said Martin to jail, and therefore, that the said Martin 
was not in custodr. 

The last points raised mTere reserred by the court. A s  to the ser- 
era1 escapes alleged, tlle court charged, (1 )  That  if the jury beliered 
that, if Xlartin wa j  in custody of the defenclant after this judgment, 
and was permited by leare to go to the grog shop. as deposed to, such 
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coliduct i n  l aw amounted to a ~ o l u ~ t a r y  escape; and ( 2 )  I f  there was a 
rooiii i n  the lower story of tlic jail, ~ e t  apar t  f o r  the  colr~lliit l i~eut of 
debtols, as  tlepo-ed to, and tlie defendmlt a l l o m d  X a r t i n  to go out of 
Yuch room and  be upstair., that  wc11 conduct would aniouut to a 
~ o l u u t a r y  e v a p e :  and upori t h r  tliird point the court cliarged that  if 
3 l a r t i l ~  esc:rlied from the ja i l  on  tlie Thursday,  a3 deposed to, and did 
so by the  corlni\ ance of the  defelldant, s w h  conduct ~ o u l d  amount 
to  a ~ o l u l ~ t a r y  e - c a p .  011 this  1:l~t  mili it, hen-e~~r, rhe court left it 
to the  ju ry  to cay n h e t h e r  the escape f rom jai l  n.as ro luu ta ry  or  neg- 
ligent, and  charged that,  thoupli the eqcape should be a l~egl igent  one, 

-till i t  did not appear ,  if the cridence na ,  to be believed, that  the 
(706)  defe~idan t  had  iilade such f re ih  l ) ~ ~ r i u i t  and  recapture as ~voulcl 

excuse Iiini. 011 the  f i r n t  cluestion of 1an r e s e r ~ e d ,  the court 
was of op i~ l ion  tha t  AIartin ~ v a ~  in execution, according to the spirit  
and  intent of the  act of -l.seiiihly, and tha t  tlie judgment of the  count? 
court n a s  surli a judgment as  required the defendant to  commit the 
said X a r t i n ,  and h e  T i m  thcreforc i n  l a n f u l  custody. 011 the other 
question the court was of opinion that ,  i n  cases of escape, the  sheriff 
became the  debtor by assuniption of law, and a s  both jildgrlients had 
heen ined on a n d  a n  i s w e  h a d  only been made  on one, and there being 
a n  escape in t u t  one case, the plaintiff could not recorer.  T h e  jury 
h a r i n g  found a verdict i n  f a r o r  of the  plaintiff on his count f o r  a ~ o l u n -  
t a r y  escape, tlie court directed the  ~ e r d i c t  to he set aside and  a rlol~suit 
entered. F r o m  this judgnle~i t  the  plaintiff appealed. 

K p r r  and Iredel l  fo r  pluint i i f s .  
Xorehead  and 1T'addell f o r  d c f e ~ ~ d a ~ r t .  

D A N I ~ L ,  J. T h e  plaintiff's intestate issued two writs i n  debt against 
one Thomas S. I l a r t i n ,  x h o  n a s  arreqted and for  n a n t  of bai l  n a .  put  
i n  jail. Judgnlentq n e r e  obtained on the  said two n r i t s  against l i a r t i l i ,  
one for  $1,714.72, the other  f o r  C'JP8.6112, nlid costs Mart i l l  escaped 
froni  tlie qheriff '~  cu-to+-, and  the  1)lnintiffs h a ~ - e  brought this  action of 
deLt agxili-t tlir dcfelitlant, the Jicriff,  to recorer the  amount  of hotli 
judgmerlts, f o r  h i s  p e r ~ i ~ i t t i ~ i p  the  .aid escape. T h e  declaration con- 
ta ins  t n o  cou~its ,  olie for c ~ i i l ~ r r ~ t i i r  ily 1 ) ~ m i i t i i 1 1 g  M a r t i n  to eccape, con- 
t r a r y  to the s tatute:  the other, fo r  ~ r ~ q l i g c n t l y  permit t ing N a r t i n  to 
escape contrary to the qtatute. Plea-1117 t lebet .  -li to the  smaller 
judgment, there i, no c\ i d m c e  that  the l~laint i f fa  ex e r  niox ed the  court, 
a f t e r  tlie r e n d i t i o ~ ~  of the  saiilr, that  Xar t i l l  cho~ild s tand colnmitted 
i n  satisfaction of it .  JTe may,  thelefore, l ay  ~o ~ l i u c h  of the cafe a; 
relates to that  judgmcnt out of o u r  coli.ideration, as  t h e  never was a 
conlmitinerit of Mar t in  ill satisfaction of it af ter  it  x a s  rendered;  and, 
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of m u r v .  ,LII ,1c tion of t i i ~ l , t  1111clcr t l ~ c  .tTrtrltcl, m111tl I I O ~  bc ~ m i r i t : l i ~ ~ t d  
againat the s l~ei i i f  f o r  Martili'q ewape  n. to t11:~t j~tdglnclit. -1. to the 
la lger  judgnle~i t .  i t  al)pcars that  ;\ lnl?ii~ lwtitiolied in  tlli.; ?:r\e 
to  be r e l i e ~ e t l  ii .0111 hi, i l i ipriso~iinent by taking t l l ~  0~1th of ( 7 0 7 )  
insol\ PIIC?.. ITc filctl hi.: -cllc~dule of prol)o13ty. :n111 the p l : ~ i ~ ~ -  
tiff< made np all i.sne of frand. a. to the wine i n  this c a v .  O n  the 
t r i a l  of the  iq,ue \ Ia l t in  n a<  I~rouoht  illto m u r t  1): tlic defe~ldan t  to .ee 
and a id  i n  the  t r ia l  of thc  .anlc3. T h e  i n r  fo lu~t l  t1.e wid i-iw :rgain\t 
X a r t i n  and  the  coult t l lerwl)oil ~ ~ i m i c t l ~ a t c l -  mndc tlic fo l lou i~ lg  ordcr 
i n  t h a t  c a m e  ill tlie 1)re.ciicc of Mart i l l  : l~id tile sli(>liff, n l ~ o  then held 
liiiii i n  c ~ i i t o d , ~  : "It I Q  co~lsitlcred a n d  :~djndgcd by tlie court tha t  the  
defendant be inlpri,o~red u ~ ~ t i l  the n e s t  t c ~ m  of tlii, court, and there- 
af ter  un t i l  he  make a fnl l  and f a i r  d~srlosi i re  aild wrrclider of h i s  
mouey, good,, and effects." T h e  judge n a s  of opinioii that  the a F o ~  e 
order of the  court n a s  a coliimitlil~lit of A h t i n  i n  execution f o r  t h e  
satisfaction of the judgment nliicll the 1)lniutiff had  recovered againqt 
him,  and  i n  n h i c h  ca>e Alartiil had  pctltioned the court to be relieled 
under the  i r isol~ent  IRK. X a r t i n  n a s  impriso~ierl b! the defendar~t ,  
a s  sheriff. i n  close jail ,  subsequent to t h e  a h o ~  e order ;  and i t  must 
be taken tha t  Ile n a s  impriqo~iccl luider the .:lid order, altllougli a 
copy of i t  T i m  not lodged by the plaintifis v i t h  the sheriff af ter  it  \ \ a s  
made. T h e  sllrriff n a s  a t  the t ime the abo \e  order  was i m d e  i n  court 
v i t h  M a r t i n  a, h i<  l ) r i>oner;  alrd he  11iu.t be coil.idercd a s  ha \  iug  legal 
notice t h a t  the  c h r a c t c r  of the  i i n p r i s o i i ~ i ~ e ~ l t  ~ m s  changed b: force of 
the nborc order  froin tha t  f o r  the  lack of hall to tha t  of conllnitiilellt i n  
final execution on the +aid j u d e l l l e ~ ~ t .  T h i s  ('ourt agrees ~ r i t h  his Holior 
upon th i s  ~ o i l ~ t ,  for  the reasons aforesaid. 

TThen a ~ i i m m i f t i t l ~ r  ii clitered on tlic roll i t  docs not recite the  judg- 
ineut, a s  the  defendant's c o u n ~ e l  ir~si.t,. T h e  1)riqoncr is brought into 
court by the luarqllal of the prison ; 111~11 the ortler is  e ~ ~ t c r c d  a t  the  
foot of the  judgment ill the l)rewlc2e of tlie priwller,  on the said roll. 
And i t  0111. refers to  the  judgme~rt .  by  stating. tha t  he is coinnlitted ill 
execution for  the debt and  dan~itges afoi-c < c r z t 7 ,  there to remain uiltil the 
plaintiff be f u l l  sati.ficc1 tllc said dpht and damage-. T h e  ell- 
t r y  of the  coriz~tzlftztzc~ ill the  i~larsllal 's hook, nl l ich is kept ill the ( 7 0 ~ )  
judgme~i t  ofire. i s  not ewi l t in l ly  necc*wry, although u-ually 
made ;  Arch. Forins, 47-4 T h e  ro lun ta ry  retun1 of X a r t i n  to jail  before 
this action n a s  commenced doc< ]lot prereilt  the plaintiffs f rom pro-  
ceeding ill debt against the flwriff. as  tlie eqcal)c i i  found to be a rol-  
m t a r y  one;  and the  <heriff had no p o m r ,  a \  iuch, to retake or  detain 
the  pri.oner. Litt lci irl t l  I . /:rolr n ,  1 T e i ~ d . ,  398 ; 2  Wils.,  203. T h e  
plaintiff might  h n ~ e  affim~etl the priqoncr i n  prison a t  his s u i t ;  but  
such affirlnation nil1 iiot be prcsullied; i t  requires some p o q i t i ~ e  act. 
Ibid.  
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The jury found a ~ ~ e r d i c t  in faror  of the plaintiff; and the!- found 
also that the defendant roluiltarily permitted Martin to ewape from 
hi3 jail; and they further found in the said verdict, that the defendant 
(loth owe $. . . . . . ; a sun1 covering both judgments, interest and co-ts, 
with interest up to the day of trial. This rerdict n-as rendered, subject 
to certain points of lav*, which had beell reserved hy the court duriilg 
the trial. The court, in deciding the re.erred questions of law, was of 
opinion, that  as the plaintiffs m r e  entitled to recover against the sheriff 
for  the escape, only the amount of the larger judgment, on which Mar- 
tin had Leen ordered in execution, lie could not have judgnlext for thnt 
sum, although the verdict TI-as rendered subject to the opinion of the 
cuurt as aforesaid, and although the plaintiff agreed to remit all the 
said verdict down to that sum.  The court said that the plaintiffs in their 
counts deinanded, as their debt under the statute, the amount of both 
judgments they had against Martin, and had failed on the trial in shnw- 
ing that they were entitled to demand anything for the lesser j ~ d g -  
inent, they in lam, could not have judgment against the sheriff for the 
amount of the one on ~ ~ h i c h  Martin was in jail on execution and wac by 
the sheriff roluntarily permitted to escape, and he set aside the verdict 
and norisuited the plaintiffs; who therefore appealed. On this point 
we think that  his Honor erred;  and that the plaintiff, on remitting the 
verdict the amount only of his larger judgment against Martin, was 
erititled to hare  had a judgrneiit i n  this action against the defendant 

for  that sum. If ail action of debt is brought on a single bond, 
(709) a judgment, or ( for )  a penalty in a statute, or  on a bond, the pre- 

cise sum must be set out in the declaration. and the rerdict must 
agree with that s u n ;  for if a recovery of more or less allowed there 
would be a variance betmen the allegnta and probatu and the declara- 
tion would convey to the defendaiit no inforiliation of the cause of 
acticn. But in the action of debt tlie exact sum is  not in all cases to 
be recovered; for if, from the nature of the demand. the true debt is 
uncertain, the sum may he set forth in the writ and declaratioii large 
enough to cover the real debt, and there shall be a ~ e r d i c t  according to 
the truth and judgment thereon. It is to be observed that this action of 
debt, by force of the statute, iq on the judgments, but i.i a demand for 
so much mouey as the plaintiffs have lost by the escape of their debtor, 
who was in custody under two qeveral c o m ~ t ~ i t t i t ~ r r s ,  made by the court, 
as the declaration alleges, on two several judgments against the debtor. 
Th'e case is, therefore, like debt oil two qereral bonds, in ~ ~ h i c h  each 
must certainlv be described in the declaration correctlv. But i t  is  not 
essential to the recovery on one of them that a recover7 should alJi, 
be effected on the other. I t  is not a question of pleading in itself, but 
merely a question of agreement or rariance betneen the demands de- 
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scribed in the pleadings and those g i ~ e n  in e~idencc.  There may be a 
recorery on one, if prored as  laid, and not on the other, because not 
proved as laid. For  there is rio surprire on the defend:mt nor any dis- 
crepancy in  the record. The  only objection to such a declaration i.j 
duplicity, and that is  a defect which can be taken advantage of by 
special demurrer. flailcot X z.. PI otcd ,  1 Saund., 336; Mansel on De- 
murrer, 2. The sum demanded in the declaration is  large enough to 
corer the sums due on both executions; but the plaintiff, on the trial, 
failing to prove that  his  debtor was in execution on one of the said judg- - - 
meats, is not a reason, we think, why he should not hare  a rerdict and 

' 

judgment for so much of his demand as the other judgment against the 
debtor called for, on which the said debtor was coinmitted ill executioli, 
and the defendant thereafter permitted him to escape. D o w d  
T. Seawe l l ,  14 S. C., 185. We are of opinion that  the judg- (710) 
ment of nonsuit must be reversed and a fidgnleut rendered for 
the plaintiff for $1,714.72. This could be done by modifying the ~ e r d i c t  
according to the agreement for taking it, subject to tlw opiriioil of the 
court. But i t  is not necessary to do so, as the plaintiffs offer to remit 
the excess. and that  is the simi,ler mode. 

JTe are of opinion, from several decided cases in New Tork  on statutes 
similar to our own, that the lplaintiffs cannot have interest by way 
of damages after the date of the judgment against Martin, although 
he might have had interest against Xar t in  hinlself, up  to the p a p e n t  
of the judgment, T h o m a s  c. T e e d ,  14 John., 255; 2 John., 453, 454; 
TTendell, 401. 

TVe have not thought it necessary to inquire whether each of the seT7- 
eral opinions given by his Honor, as to what constitutes voluntary es- 
cape, be correct or not ;  as the jury have espressly found that "the ser- 
eral escapes conlplained of xere  roluatary," and there can be no doubt 
that an  escape from the jail "by the contrivance of the sheriff" is a rol- 
urltary escape, as well as suffering the prisoner to go out of the actual 
custody of the sheriff to a tippling house in a different direction from 
the prison, a t  his libertr, instead of takiug hiin to prison. 

The judgment of nonsuit must be rerersed, and a judgnlent rendered 
for the plaintiffs according to this opinion. 

PER CURIAJI. Reversed. 
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( i l l )  
DOE LS DE.\I. H. B. CALLESDER ET AL. v. BRADFORD SHERXAN ET 11,. 

1. Seither the tenant of land nor any person claiming title by or through him 
can dispute the right of the landlord to recover the premises in eject- 
ment. after the expiration of the lease, upon the ground of a defect of 
title in the landlord. 

2. A paper purporting to be a will of lands, which has  but one subscribing 
witness and which has never been proved a s  a mill, is not such a color 
of title a s  will ripen a seven years possession under i t  into a good title. 

3. No length of possession of lands will in lnu: amount to  a presunlption of 
title when the origin of the possession is shown; but such possession, 
with its attendant circun~stances, must be left to the jury a s  a matter 
of fact, from which they may or may not infer tha t  a legal conveyance 
of title had been made to the  person claiming under the  possessicn. 

4. At any rate, the original consistency of relation between the possession 
and the opposite t i t le must have been clearly dissolved and turned into 
a n  adverse possession for many years before suit  in order to make i t  
available a s  a ground of presumption of title. 

APPEAI, from NEW HANOVLR, Spring Term, 1845 ; Pearson, J. 
Ejectrne~~t  for a lot in the town of Wilmington. T h e  defendants 

admitted themselres i n  possession, and claimed to hold for St. John's 
Lodge, Xo. 1. 

I t  was prored that the lot belonged to one Joseph Dean, who, pre- 
rious to 1803, had rented it to a Mrs. Cook. Mrs. Cook went out of 
powession in the year 1802, and Deal1 rcnted the premises, consisting 
of a tavern and boarding house and out-buildings and lot, for 1803 and 
1504, to a Mrs. Smith, at a yearly rent of $250. Dean died some time 
in  1804, while on a t r ip  to the West Indies. H e  was a native of the 
State of llassachusetts, but had his domicil in the town of Wilmington, 
in this State, a t  the time of his death, and had resided there for many 
years. I t  n7as proved that the lessors of the plaintiff were the heirs at 
law of Dean. 

The defendants clainied to derixe title for the  Lodge under the 
(712)  said Dean ; and for this purpose read in  evidence certain paper- 

writings, purporting to be the last mill and testament of the said 
Dean, and to derise the prelnises to the Lodge. These papers were 
proved to be all ill the hanrlwritinq of Dean, but there was only one 
attesting witness, and i t  mas not shonn that they had been placed in 
the hands of any perqon for safekeeping or that they were found among- 
the valuable papers or  effects of the deceased. The  defendants prored 
that, soon after the death of Dean, the Lodge set u p  claim to the p r m -  
ises, under the papers purporting to be the last x d l  and testament of 
Dean, and, after the lease to A h .  Smith for 1504 had expired, to n i t ,  in 
1805, the I,odgc, with the conqent of the gmtle~llon appointed execu- 
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tor of Dean. c a u d  the premi~es  to be put up at auction to rent for the 
term of one gear, nheli Xrq. Siiiith, who had not moved out of tlie 
house, but did not object to the prel~lisej bei11r thuq e ~ l i o d  for rent a t  
auction by the Lodge, hcranie tlie !:,st and Iliglic~t bidder. alid accord- 
ingly gaIe  h w  l~o te  for thc relit of 1 ~ 0 5 .  to the 1,od:c. Tlic prelni~es 
were thus eaposctl to rent for our year, for car11 lrnd e\cry ye,lr after- 
wards, until tlic Iio~lies nere  burnt don11 ill 1-30, and Mrs. Smith 
thus rented the preniiqe. cach !ear during that t i ~ n t .  and paid the rent to 
the Lodge. ,Ifter the fire the lot n a s  not occul)ied for collie t n o  or 
three montli.. but a l ~ o t l ~ e r  liliildil~g n.aq the11 erectcd, nird the defcrlclant 
Shermali went illto l)o~\c.sion a i  tlie trllalit of the Lodge. :nld 11~1s oc- 
cupied it erer since. T h r  defendant, also l ~ r o ~ e d  that tlic Lodge had 
paid the taxei upon the lot froni 1\02 nl) to tliiq ti~iie. aud for a good 
portion of the time had paid for thc insurance of the prer&es. I t  was 
proved that the le+ors of the plaintiffs -\\ere i n h a b i t m t ~  of the State 
of hIassachu~ctts, a i d  it did not appear that either of the111 had erer  
been i n  this State. Tt was alqo p r o d  tliat the Lodge always claimed 
the lot under the s~ipposed will of Dean, arid nerer alleged or asserted 
title i n  any other vay.  

The defciiclaliti' comivl insisted tliat the paper,. offered as a nil1 
constitutrd a d e ~ i s e  of the said lots to the Lodge. and that the 
age of the pnpers aird tlie possewioii coiisequeiit thereon super- (713) 
seded the necefaity of an)- further proof of the execution of the 
papers as a deri-e. 2 )  That the papers mere color of title, ~vliich 
was ripened into a good title by tlir posses*ion of the defendal~t, Sher- 
man, as  tellant from 1130 to 1839. (3)  That ,  as tlir Lodge had been 
in possession for 30 years, from 1805 to 1830, claiming the lots as its 
l~ropertv,  a p e w ~ i i l i t i o ~ l  of property n a s  r a i d  or the jury -11ould be 
instructed by tlie judge to presume a title in the Lodge. 

The plaintiffs' counsel insisted, (1) That  thc pnpers offered a <  a 
d l  ne re  not color of title: ( 2 )  That  the posseision of Mrs. Smith 
was riot the p o s ~ e 4 o n  of the Lod:e, as she held oxer after thc death of 
Dean, but pose+imi for the hcir. at lair of D e m ,  the l~s so r s  of the 
plaintiffs; that at lea-t i t  Tvaq not suc.11 a porscssiol~ as nould raiic a 
presumption of title in the Lodge from the lapse of time, as she had 
ileTer w~.re~idercd  posscs~ioil to the heirq, ilor had she gone out of 110s- 
session and left the prcnliseq, nor had the heir., at law beell notified, 
or othernise inforliled, of her cor~seiit to beco~ile the tenant of the 
Lodge; 13) That  if the po~v~ ' io11 of Mrs. Smith TT':IR other~viw, yet, 
upon the facts p r o ~ e d ,  the presuml~tion of title in the Lodge, agninst the 
heirs a t  lam-, x a s  not all i n lpe ra t i~e  one; but tlie facts as prored mi&t 
be sufficient to justify the jury in  refusing to make the presumption. 
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The court charged tliat the paper-writing exhibited as  a will did not 
coristitute color of title. The court further charged that, when pos- 
session was held adversely for a great liialiy years (say thirty-four) 
without interruption or claim made, the jury should presume a title. 
This presumption was to be made for reasons of policy and to quiet 
estates; and it did not depend upon whether the jury, in point of fact, 
believed that  a proper deed or title had been executed or not. I n  this 
case, if the jury were satisfied that the Lodge had held adverse 110s- 
session for thirty-four yeam, in the absence of ariy sufficient reason 

why the lessors did riot make the claim during all tliat time; and 
(714) none had been proved, (for the fact that  the lessors lived in 

Massachusetts and had never been in this State was not sufficient) 
the jury should presume title ill the Lodge; and the fact tliat the Lodge 
never averred that a deed had been made, but always claimed under the 
paper supposed to be a devise, but which was riot duly executed, would 
make no difference, because it was not au  open question of fact, to be 
decided by circu~iistances, but tlie law gave to such long, uiiiuterrupted 
possessior~ a technical force over and beyond that  which it would natu- 
rally have. This case fell under that class of presumptions which the 
jury were to make, with the instructions and advice of the court- 
which the court could riot make, but on which it was their duty to 
instruct the jury, that, under a given state of facts, they  should make 
the presunlption. 

As to the possession before 1830, by Mrs. Smith, the court charged 
that, had the proof been that Dean made a long lease to Mrs. Smith, say 
for 30 years, and after his death no alteration was made in the posses- 
sion, except that she paid the rent to the Lodge instead of to the heirs 
of Dean, a different question might have been presented. But, as  tlie 
proof was that Xrs .  Sniith rented of Dean year after year, paying an  
armual rent, arid, after. his death, the Lodge, claiming the lot under the 
supposed will of Dean, caused the lot to be put up a t  auction for one 
year, when Mrs. Smith, as  the highest bidder, rented for one year, and 
continued so to rent until tlie fire in 1830, and a t  the renting Mrs. 
Smith becai~ie a bidder upon equal terms with others, claimirig no pre- 
ference from the fact that she had been tlie tenant of Dean ill his life- 
time, or from the fact that she had not actually gone out of his house 
aiid take11 her furniture out, all of which facts were not controverted, 
the court uTas of opinion, that this state of facts made her the tenant 
of the Lodge, and her possession, after that, was the possession of the 
Lodge. So that, taking the evidence to be true, the Lodge had been in 
possession for some thirty-four years, and this authorized the jury to 
make the presumption of title. And the court instructed the jury that  
i t  was their duty so to presume from the facts stated. 
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The jury found a rerdict for tlie defe~idants, and from the (713) 
judgment there011 the plaintiffs appealed. 

DANEL, J. The lot of land in controrersy belonged to Joseph Deaii. 
He leased it to Xrs .  Smith for the years IS03 and 1804, and she en- 
tered thereon as his tenant. Dean died intestate in 1804, and before 
Nrs.  Siliith7s lease had elided. She was in law, therefore, the tenant 
of the lessors of the plailltiffs, who are the heirs at law of Dean. And 

, s~on was so long as she continued in the possession of the lot lier posses ' 

the possession of the lessors of the plaintifls. I t  is a ~vell  settled rule 
of law that tlie tenant cannot be heard to dispute his landlord's title, 
on a supposed defect in the title. Drirrr 1.. L a ~ r ~ n c e ,  2 H. Black, 
1259. IYor, vhen the tenant in possession had paid rent to the lessors 
of the plaintiffs, call a tlii1.d person come iri and defend as lalidlord 
TI-ithout the teuant, and dispute the lessor of the plaintiff's title. Keither 
the tenant, nor ally one c l a i r ihg  by him, can controvert the landlord's 
title; he cannot put another person into possession, but must deliver up  
the premises to his o~vn  landlord. Tl'ri,ql?t 1 % .  Srr l~~the ,  4 11. 6. S., 347; 
Stephens, N. P., 1377. I f  the lessors of the plaintiffs had giren RIrs. 
Slnith six inonths notice to quit, at any time during her possession, she 
could not ha l e  had any defense against their actioii of ejectment. She 
had the possessio p~clis, and not the Lodge; and lier possession could 
not in law be adrerse to that of the lessors of the plaintiffs. The judge 
erred, we think, ~vhen lie told tlie jury that in this action the po~~ess ion  
of Mrs. Smith n a s  the possescion of the Lodge. After tlie house got 
burned down, 3Irs. Smith left the place, and the defendant Sherim11 
entered as a tenant of the Lodge ill the year 1830, and he coiitiilued 
in adrerse possessioi~ for the space of ~ ~ i n e  years, when this action was 
brought by Dean's heirs. But the judge said that his (S11erma11's) 
possessioli was without color of title, as the two papers offered as a 
will of Dean did not on their face profess to derise the land, 
there being but olle n i t ~ ~ e s s  to it, and although it was in the (716) 
hand~vrit ing of Dean, it had never been proT ed as a will. nor nTas 
there any evidence that it had been lodged in the hands of a third person 
for safe keeping or had been found among Dean's raluahle papers or  
effects, as the statute requires. TT'e agree n i th  his Honor that the two 
papers yere  not color of title to ripen Shernian's posqession into a 
good title for the Lodge, by force of the act of limitations. 

I t  lvas then insisted for the defe~idants, that the great length of 
time (35 years) which had e l aped  since ally rent had been paid to 
Dean o r  his heirs, and tlie c o n s t a ~ ~ t  receipt of the said rents by the 

499 
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Lodge, and also other acts of owiiership by it, raiscd a presumption 
that the heirs of Dean had made a coiireyailce of the lot to the Lodge. 
The judge said, "taking the eridence to be true, the Lodge had been in 
possessioi~ 34 yearc, and thi.: anthorizcd the jury to make the presunip- 
tiou of title. -hid the court instructed tlle jury that it was their duty 
so to pwsuwe from the facts stated." We think that  the judge erred 
ill the charge as applied to this case. I f  the heirs of Dean had actually 
made a deed of conreyance of tlle lot to t l ~ e  Lodge a t  any time since 
the death of their ancestor, of course it would defeat the plaintiffs' 
action. h d  to ascertain that fact the jury were the judges. That  the 
35 years' time which had elapsed since the Lodge set u p  claim to the 
lot was only to be take11 as  evidence, which was to go t b  the jury with 
and any evidence of circumstances in the cause, to enable them to find 
or not to find, ~ ~ h e t h e r  any such eonr-eyance had actually taken place. I n  
Fenwick c. Reed, 5 Barn. & dld. ,  232, where a defendant's ancestor 
came into possession of certain lands in 1752 as a creditor under a 
judgment obtained against the owner of the land, and the defendant's 
family had continued in possession ever since to 1821: Held, that the 
original possession having beell takexi, not under any conveyance, but as 
a creditor, and the possession being thus accounted for, the length of pos- 
session was only prima facie eridence, from which a jury might infer a 

subsequerit conveyance by the original owner o r  some of his de- 
(717) scendants, but that  it might be rebutted, and that  tlle jury must 

]lot presume such corlreyance from that length of possession, 
unless they were satisfied that it had actually beer1 executed. At any 
rate, the original consistency of relation between the possession and the 
opposite title must ha re  been clearly dissolved and turned into adrerse 
possession for many years before suit, i n  order to make it available as 
a ground of presumption. 1 Mer., 125. Here the possession ceased 
not in the lessors of the plaintiffs' tenant until 1830. There are ninny 
Anierican cases to the point, as that  of Fe~~wicl i  v .  Reed. They may 
be found collected in  2 Philips Ev., 365, c. Anier. ed. The  judge, we 
think, nlistook the class of presumptions to which this case belonged. 
I t  was only evidence to aid in raising a presumption of a fact, in the 
ascertaini~irnt of which the judge could not say i t  was their dut9 to 
presume the existence of the fact. I n  Fenwick v. Reed the jury found 
for the plaintiffs against 48 years possession by the Reed family, and 
the court refused to disturb the verdict. There must be a 

PER CTKIAJI. New trial. 

Cited: Sutton 7'. Wescott, 48 AT. C., 284; JIcConnell 21. McConnell, 
64 N .  C., 343; Jlelvin v.  TT'uddell, 75 N. C., 367; Davis v. Davis, 83 
N.  C., 73; Pate v.  Turner, 94 9. C., 55; Springs I > .  Schenck, 99 N. C., 
558; Lawrence 1 % .  Eller, 169 N. C., 213. 
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AMENDMENT. 
1. The court in which a suit  is pending has the exclusive discretionary 

power of permitting amendments in the process and pleadings, and 
no appeal lies from the exercise of such power. Qutett r .  Boon, 9. 

2 .  A court has  the right to amend the records of any preceding term by 
inserting what had been omitted either by the act of the court or the 
clerk. Gallouiay v. 1McKezthen, 12. 

3. A record, so amended, stands a s  if i t  had never been defective or a s  if 
the entries had been made a t  the proper term. Ibid., 12. 

4. A court of record may amend i t s  records a t  any time nunc pro tunc. 
S. a. King, 203. 

APPEAL. 
1. An appeal does not lie from a n  order of the county coul t appointing 

a guardian to a lunatic or idiot. Willis v. Letcis. 14. 
2. Upon a n  appeal to this  Court, the  appeal bond covers the costs both of 

this Court and the court below. S.  v. Patterson, 89. 
3. Where, upon a n  appeal to  this Court by a defendant in  a n  indictment, 

jbdgment was directed to be entered by the court below both for the  
punishment and the costs, and the court below, a t  September Term, 
1842, entered judgment only for the punishment, they had a right a t  
September Term, 1844, upon a rule previously obtained for that  pur- 
pose, to enter a judgment nunc pro tunc for the costs also against 
the defendant and his surety, on his appeal to  the Supreme Court. 
Ib id .  

4. All of the plaintiffs, or all of the defendants, must join in a n  appeal 
from a n  inferior court, or the apneal will be dismissed. l.I'tlklnsoli 
v. Gilchrist, 228. 

See Contempt, 3. 

APPRENTICES. See Damages, 1.  

ARBITRATION AND AWARD. 
1. A submission to a n  award respecting the title to land, though made 

according to the  recommendation of the testator who devised it. 
must be by deed between the parties, and cannot be by parol. Cr~sa -  
man v. Crzssman, 498. 

2. Where arbitrators undertake to  decide according t o  law, and they mis- 
take the law, the award is void, unless the whole question submitted 
was a dry question of law, and not involving any controversy of 
fact, in which last case, i t  seems, the decision is conclusive, whether 
right or wrong in point of law. Ibitl. 

ASSUMPSIT. 
1. Where a deputy sheriff received money on an execution in his hands, 

and failed to indorse it  on the execution or give credit for it. but 
afterwards collected the whole amount, without deducting the sum 
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ASSUMPSIT-Continued. 
so paid, and afterwards promised to pay the defendant in the execu- 
tion if such mistake had been made: Hcld, that  a n  action will lay 
against the deputy upon such a promise, and that  the party was not 
bound to sue the sheriff for a breach of his official duty. Tarkinton 
v. Hassell, 359. 

2. In  such a case the statute of limitations only began to run from the 
time of the promise, not from the time of the money received or 
from the time of the failure to pay i t  over. Ibid. 

3. When upon a contract for work to be done the party who is to do the 
work agrees to be answerable for lost time, the  demand for th is  lost 
time is in the nature of unliquidated damages, and cannot be set off; 
but when the party afterwards acknowledges in a letter how much 
he owed for such lost time, indebttatus assumpsit may be brought 
for i t .  Wheeler v. Dunn. 380. 

4. A mother who had money belonging to her children advanced the 
money to the defendant for the  purpose of his  purchasing negroes in 
North Carolina and delivering them to  her in  Georgia, where she 
resided: Held, that  she could maintain this action for the money so 
advanced, in her own name, the defendant never having bought the 
negroes and not having been advised that  a part of the money be- 
longed to her  children. Buthanan v. Parker,  597. 

5. Held, secondly, that though the plaintiff admitted he had received a 
part of the money by an attachment in Georgia, the defendant could 
not say the  contract was merged in a judgment unless he  produced 
the record of the attachment in Georgia. IbicZ. 

6. Held, t h i ~ d l y ,  that in such a case a s  this the  statute of limitations did 
not apply until after a demand by the plaintiffs on the defendant. 
Ibid, 

7. If the act of 1815 will not bar by the lapse of three years, where the de- 
fendant is an agent, neither will the act of 1826, because there must 
be a cause of action subsisting before the time, under either statute, 
can commence running. Ibzd. 

ATTACHMENTS. 
2. So attachments from a justice, like other original process not made re- 

turnable within thirty days from the issuing thereof is void by the 
express provisions of our act of Assembly concerning attachments. 
Clark v. Quinn. 175. 

2. So attachments from a justice, like other original process not made re- 
turnable on a certain day, are  void. Ibid. 

3. Under the attachment law a judgment taken against a defendant, who 
has not appeared. or some of whose property has not been attached, 
is utterly void. Deaver v. Keith, 374. 

4. Where a note payable in specific articles has  been given by A. to B., 
then assigned to the defendant in the attachment, and afterwards by 
him transferred to  C., who i s  summoned a s  a garnishee. this note is 
not the subject of attachment in the hands of C., and he is not bound 
on his garnishment to answer for its value. Ibld. 

5. I n  no case where the claim of the defendant against the garnishee, in 
a suit by attachment, rests in unliquidated damages can the demand 
be attached. Ibid. 
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ATTACHMENTS-Continued. 
6. A nonresident creditor cannot, under our attachment laws, attach the  

property of his debtor in this State when the latter has not absconded 
nor removed to avoid the ordinary process of law. Taylor v. Buckley, 
384. 

BAIL. 
1. A sheriff is bail for two defendants. After judgment a ca. sa. i s  issued 

and executed on one, who gives security for his appearance a t  court. 
The other defendant is not to be found. Before the day when the de- 
fendant who was arrested was hound to appear, he and the plainti3 
entered into an agreement that  he would secure the plaintiff in some 
other debts he owed him, and in consideration thereof the plaintiff 
would release him from the ra. sa. and would not a t  court oppose his 
discharge under the insolvent debtor's law: Held, that this did not 
operate as  a release of the debt, ncr did it  discharge the sheriff from 
his liability a s  bail for the other defendant. Ferrall  v. Brickell, 67. 

2. When a joint judgment i s  obtained against three, and a ca. sa. issued 
against all, and the sheriff is directed by the  plaintiff not to execute 
the  ca. sa. on two, and he accordingly forbears to do so, the plaintiff 
cannot proceed against the bail of the third defendant, although as  to  
him the ca. sa. i s  returned non est inventus. Trice v. Turrelztine, 236. 

3. A ca. sa. issued on a judgment against several persons must be re- 
turned a s  to  all before the bail of any one can be subjected. Waugh 
v. Hnmpton. 241. 

4. Where a en. sa. and a fi. fa. were both issued a t  the same time, and the 
latter was levied, and, while so levied, the sheriff returned the ta.  sa. 
"Not found," the bail cannot avail themselves of th is  in plea to a 
strre facras to  subject them. Wheeler v. Gouc hclle, 584. 

5. It is only a n  irregularity, and the bail cannot by plea take advantage 
of a n  irregularity in the process against the principal, a s  if the tn.  sa. 
had been sued out more than a year and a day after the judgment. 
Ibirl. 

BAILMENT. 
If a bailee misuses the thing bailed, a n  action on the case lies; if he re- 

fuses to  deliver the property bailed, when properly demanded by the 
bailor, an action of trover is the remedy. But trespass vi r t  armis (If, 
bonzs asportcctzs will not lie unless the property has  been destroyed 
by the  bailee. Setxar v. Butler. 212. 

BANK O F  CAPE FEAR. 
The Cape Fear Bank is subject to  the payment of no public taxes. either 

State or county, except the payment of 25 cents on each share of stock 
owned by individuals. Bank v. Ed~cnrds ,  516. 

BANKRUPTS. 
1. The provision in the bankrupt law which prevents a debtor from being 

discharged under the commission of bankruptcy when the debt is of a 
fiduciary character extends only to special trusts, such a s  those of 
agents, factors. etc. M7111iam.con v. Dt(.kf?zx. 259. 

2. When a creditor has a claim which he might enforce either by a n  
action of assumpsit or in tort. if he sues in tort his action shall not 
be barred by a discharge under the bankrupt law. Ibtr7. 
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3. The creditor is not barred by this  discharge when, although he might 
have proved his claim under the commission, he was not boul~d to do 
so. Ibid. 

4. In  every such case the form of the  action brought is decisive of the 
question, whether the discharge is a good bar or not. Ibid. 

BASTARDY. 
1. On the trial  of a n  issue of bastardy the  examination of the woman 

being made by act of Assembly prima facie evidence, the defendant 
can only introduce evidence to show tha t  he is not guilty. He cannot 
attack the credibility of the woman. S.  71. Patton, 180. 

2. Nor can he even show, on the  trial, that  she was a n  incompetent wit- 
ness a t  the time of her examination before the magistrates, a s  tha t  
she was a colored woman, or had previously been convicted of some 
infamous offense which disqualified her from taking a n  oath. Ibid. 

3. If he wishes to avail himself of such defense he must do so on a mo- 
tion to quash the order of filiation a s  being founded on incompetent 
evidence. Ibid. 

4. If the  woman, after her examination, becomes incompetent, this subse- 
quent disability will have no other effect than to  exclude her from 
being a witness before the jury. Ibid. 

5. Where a woman has been exanlined on oath, under the Bastardy Act. 
before two justices, and one of them omits to sign the examination, 
the  court to which the proceedings are  returned may permit the jus- 
tice then to sign the examination. S.  v. Thomas, 366. 

BAWDY HOUSES. 
1. A woman cannot be indicted for keeping a bawdy-house merely because 

she is unchaste, lives by herself, and habitually admits one or many 
to  a n  illicit cohabitation with her. S. v. Evans, 603. 

2. The offense of keeping a bawdy-house consists in keeping a house or 
room, and therewith acconlmodating and entertaining lewd people 
to perpetrate acts of unchastity, meaning acts between the persons 
thus  entertained. Ibid. 

BILL O F  EXCHANGE. 
1. A. drew a bill, which was indorsed by B. a t  the request of the drawee 

and for his accommodation, and accepted by the drawee, A ,  being de- 
sirous of having the bill discounted a t  bank, requested C. to indorse 
the bill a s  i t  then stood: Helti, that on the dishonor of the bill and 
its payment by C., C. had a right to recover the amount from B ,  the 
prior indorser. Hubbard u. Wtllianzson. 397. 

2. An accommodation bill was drawn for the purpose of being discounted 
a t  a bank, and a t  the foot of the bill was a memorandum. signed by 
the last indorser, directing the proceeds of the bill to be credited to 
the drawer. On the trial of a suit on the bill by the last against a 
prior indorser i t  appeared that this memorandum had been cut off: 
H c l d ,  that the memorandum was no part of the bill, and that i ts being 
taken cff in no way affected the rights of the parties to the bill. Ibid. 

3.  Where a bank receives a bill of exchange from the drawer for collec- 
tion. it acts as  an agent of the drawer, and is entitled to n o  damages 
if the bill be protested; it can only claim expenses. Run?jon v. 
Lnthnm. 551. 
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BILL O F  EXCHANGE-Con t i n u e d .  
4. Where a debtor by note to a bank paid the  full amount of the  note 

to  t he  cashier, declaring tha t  t he  payment was intended t o  dis- 
charge tha t  debt, the cashier was bound to make the  application ac- 
cordingly, and could not apply any  part  of the  sun1 so paid to  t he  
payment of damages on a protested bill which he alleged to  be due 
to  t he  bank from the  debtor. Ibitl .  

5. TVhen the  drawer  of a bill dates a note a t  a particular place. as,  for 
instance, "Danville." notice to him of the  dishonor of the  bill, 
directed to him a t  t h a t  place, may be sufficient. D C ~ I ~ Z ~  c .  Pnlnzer~ 
610. 

6. But it i s  otherwise a s  to the  indorser who does nor designate i n  h is  
indorsement h i s  place of residence, ei ther generally or specially. 
I b i d .  

7. The general rule is  t h a t  notice of t he  dishonor of a bill of exchange or 
promissory note indorsed, where t he  parties live in different places, 
must be sent by the  next post, directed to  the  place of the  party 's  resi- 
dence; but i f  the  holders of the  bill or note a r e  exempred in law, by 
any particular circumstances, from the  operation of this rule, such 
circumstances must  beashown by the  holder. I b i d .  

8. Although, a t  the t ime of the  indorsement of a note, the  indorsers had 
reason to  believe, and did believe, t ha t  the  note would not be paid 
by the  maker,  th is  circumstance does not dispense with the  necessity 
of a due notice. 

9. A drawer of a bill ~ h o  has  no funds  in the hands  of the drawee i s  
liable without notice. on the  ground of fraud. I b i d .  

10. But if a bill be d r a x n  for t he  accommodation of the  acceptor, or a note 
indorsed for tha t  of the  maker,  then the drawer  of the bill or in- 
dorser of t he  note i s  entitled to  notice, though the  acceptor or make r  
be insolvent. Ib id .  

11. So, if a note is  made for t he  accommodation of thempayee, and he  re- 
ceives the  money for i t ,  he  i s  not entitled to notice. I b i d .  

12. So, if a maker  of a note places effects in the  hands  of the  indorser to  
meet the note, the  la t te r  is  not entitled to notice. I b i d .  

13. In .every case in which notice i s  dispensed with there  either mus t  have 
been a fraud on the  ~ o r l d  in making the  security or i t  would be a 
fraud on the  party who, arcording to the  form of the  instrument,  is  
legally bound before h im who insists  on notice, but where, in reali ty.  
and according to  their  actual  liabilities, a s  between themselves, t he  
relation of the parties is  reversed. and he who appeared to be pr imar-  
ily liable Tvas so only secondarily, and the  other party was the  real  
debtor. Ibid. 

14. When the  maker  of a note has  secured all h i s  property for the  indem- 
ni ty  of h is  indorser. i t  i s  not a n  implication of l a ~ v  from tha t  circum- 
stance tha t  the indorser h a s  agreed t o  take up  the note, and, there- 
fore, dispensed wi th  the  legal notice. I b i d .  

15. And this i s  more especially the  case where t he  (,reditor is, by means  of 
a trustee,  a party to  the  deed of indemnity,  and has  a r ight to  en- 
force it for the  payment of h is  debt, and the  indorser has not the  
absolute control over i t  for h i s  own interest .  Ibiil .  

16. The  acceptance by a n  indorser of a n  assignment to a third person, 
whether t he  maker  be solvent or insolvent. o r  t he  assignnient be 
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BILL O F  EXCHANGE-Cont inued, 
partial or total, as an  indemnity against existing or future indorse- 
ments of notes, given in renewal as  the maker may require, in order 
to keep his paper from being dishonored, affords no presumption in 
law that  the indorser is under an obligation to take up the notes. 
when the maker shall fail to offer renewals and pay discounts; and 
such an obligation is the true test of the indorser's being entitled or 
not entitled to notice. Ibid. 

1. Where A. by a penal bond stipulated that he would, by his last will 
and testament, devise a certain that  of land to  C. S. in  fee, and i n  
fact such will devised the said land, as  follows, towit: "I give and 
devise to my grandson C. S., agreeably to the bond which I executed, 
the land (here describing i t ) ,  and in case C. S. shall die without 
leaving a child or children living a t  his death, then I give, etc., the  
said land to my grandson W. S. and his heirs and assigns fo rever": 
Held, that this not being a devise of the land in absolute fee simple, 
the condition of the bond was broken. Spruill v. L)avenport, 145. 

2. Secondly. that the proper measure of damages was the difference i n  
value between an estate in absolute fee simple and the defeasible fee 
here devised, though the damags could not exceed the penalty of the 
bond. Ibid. 

3. The obliteration by the holder of a bond of a payment indorsed on i t  
does not destroy the validity of the bond. Such an  entry i s  no more 
than a receipt, and constitutes no part of the bond. S.immons v. 
Paschall, 276. 

4. Whatever weight the jury may give to the fact of such obliteration, in 
making up their verdict on the question of payment, there is no legal 
or technical presumption of payment in  such  a case of more than 
appears to have been in fact paid. Ibtd. 

5. When a botd is upon its face exclusively for the use of the State, an 
express acceptance by an agent for the State need not be shown. 
A". v. Ingram. 441. 

6. In an action on a bond payable to the State and conditioned for the 
building and keeping in repair of a public bridge, evidence that the 
bond was signed and sealed by the obligors and was afterwards found 
among the official papers of the clerk of the county court, which ap- 
pointed the commissioners to let out the building of the bridge, i s  
sufficient proof of a delivery. Ibid. 

7. A man, under a decree of a court of equity directing certain slaves in 
his hands to be sequestered unless he gave bond, entered into a bond 
conditioned that  the slaves (naming them) should not be removed 
away, but that they should be forthcoming upon the further order of 
the court. Among the negroes named was one who had been removed 
to Tennessee and sold three gears before the bond was given or the 
decree made: Hrlrl, that the obligors in the bond mere bound for 
the delivery of tbis negro as well a s  the others. Hall v. PasrAnTl, 668. 

8. Hcld, further, that  the condition of the bond was not brokcn until the 
court of equity made the order for the forthcoming of the slaves, 
notice thereof was given to the obligors. and then a failure to pro- 
duce them. Ibirl. 

See Contracts, 14. 
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BRIDGES, PUBLIC. See Damages, 2. 

BURNING A JAIL. 
1. In  the statute to punish the burning of jails, etc. (Rev. Stat., ch. 33, 

sec. 7 ) ,  the word "or" before "maliciously" should be construed "and," 
so that the burning must be both wilful and malicious to constitute 
the offense provided against. S. v. Mitchell. 350. 

2. If a prisoner burn a part  of a jail merely for the purpose of effecting 
his  escape, and not witb the intent to destroy the  building, he is not 
guilty under the statute. I b i d .  

3. But although his main intent may be to escape, yet if he also intends 
to  burn down the building in order to effect his main design, he i s  
guilty. Ib id .  

4. If an intent to burn the building exists, the offense is completed, how- 
ever small a part  may be consumed. Ib id .  

CERTIORARI. See Practice and Pleading, 15, 16. 

COLOR OF TITLE. 
A paper purporting to  be a will of lands, which has but one subscribing 

witness and which has never been proved as  a will, i s  not such a 
color of title as  will ripen a seven years possession under i t  into a 
good title. Gallender v. Sherxan ,  711. 

CONSTABLES. 
1. The following entry of the appointment of a constable on the records 

of a county court, to wit, " I t  appearing to the  satisfaction of the court, 
present, Philip Baker, Esq. (and six others, naming them) ,  tha t  
Emsey Scott has been appointed constable in Captain Phipps' com- 
pany, and said Scott comes into court and enters into bond, etc., 
which is approved by the court," imports that  Scott had been chosen 
by popular election, according to law, and that  i t  was so decided by 
the county court, and, therefore, the appointment was a valid one. 
Welch  v. Scott, 72. 

2. A certificate from a clerk of a county court simply stating that "A. B. 
came into court and qualified a s  constable, etc., having been duly 
elected by the people," etc., without setting forth xhether there were 
three or more justices on the  bench on that  or any preceding day, 
cannot be received a s  a transcript of the record of the court, because 
it  does not appear that there were justices enough to constitute a 
court, and, therefore, having authority to make or cause to be made 
a record of the court. S. v. Ki~lg ,  203. 

3. Where the words of the record of a county courl were, "The court 
appointed J. G. E. constable. he having been elected in Captain J.'s 
company": Held. that this was evidence of an election by the people 
and not of an appointment by the court. S .  v. Eskridge. 411. 

4. When in 1835 notes the makers of which were proved to be solvent 
were put in a constable's hands for collection, and on the trial  of a n  
action for the breach of his bond. which action was brought in 1840. 
he failed to account for or produce the notes: Halt!. that the court 
did right in instructing the jury that  they might give in damages t h e  
whole amount of the  notes. Zbtd. 
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5. I n  an  action by warrant against a constable's sureties under the act, 
Rev. Stat., ch. 81, see. 3, to recover moneys collected by a constable 
by virtue of his office, proof that  the constable had received goods or 
labor in satisfaction of the claim he had to collect is sufficient to 
entitle the plaintiff to recover. I t  is not requisite that  he should have 
received the actual money. T.Vilson v. Coffield, 513. 

6. An action under that statute can only be barred by the same length of 
time that bars an action on the bond. Ibid. 

CONSTITUTION. 
1. The act of assembly passed in 1840, ch. 30, entitled "An act to prevent 

free persons of color from carrying firearms," is not unconstitu- 
tional. S. v. Newsont, 250. 

2. It i s  the settled construction of the Constitution of the United States 
that  no limitations contained in that instrument upon the powers of 
government extend or embrace the different States, unless they are 
mentioned or i t  is expressed to be so intended. Ibid. 

3. Free people of color in this State are not to be considered a s  citizens, 
in the largest sense of the term, or, if they are, they occupy such a 
position in society as  justifies the Legislature in adopting a course of 
policy in its acts peculiar to them, so that they do not violate those 
great principles of justice which lie a t  the foundation of all laws. Ibid. 

CONTEMPT. 

1. Where a court imposes fines or  imprisonnent for a contempt, i f  the 
order does not state the facts constituting the contempt, and the court 
i s  not bound to set them out, no other tribunal can reverse their 
decision. Ex parte Summers, 149. 

2. But if the court does state the facts upon which i t  proceeds a revising 
tribunal may, on a habeas corpus, discharge the party, if i t  appear 
plainly that the facts do not amount to a contempt. Ibid. 

3. There can be no revision, either by appeal or certiorari, of the judg- 
ment of a court of record for imposing a punishment for a contempt of 
the court declared by the record to have been committed in open 
court. S. v. Woodfin, 199. 

4. The power to commit or fine for a contempt i s  essential to the existence 
of every court, and must necessarily be exercised in a summary 
manner. Ibzcl. 

5. The punishment for a contempt, and a conviction on an indictment for 
the same act, when a crime, are  diverso ~n tu i tu ,  and will stand to- 
gether. Ibid. 

See Process, 3. 

1. A,, B., and C. agreed on 11 Jaunary, 1842, to indemnify D. and E. for  
advances made by the latter to F. during 1842, each (including D. 
and E.)  to be responsible for a sum not exceeding $500 each. On 6 
January, 1843, the said parties, together with G.. the defendant, cove- 
nanted "to continue their responsibility for F. for and during 1843. 
upon the same terms and for the same purposes a s  set forth in  the 
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CONTRACTS-Continued. 
foregoing covenant for 1842," with the same limitation a s  to  the  
responsibility of the parties to $500. One of the parties proved to be 
insolvent. Wzllznn?son v. Chtles, 244. 

2. Hcld by the Court, that the defendant G. was only responsible for 
advances made in 1843. Ibid. 

3. Secondly, that neither of the guarantors was responsible for more than 
$500 ir_ either of the years. and that it was a several rontract, so that  
none were responsible for the share to be contributed by one who 
proved insolvent. Ibitl. 

4. When a contract is once made betwetn parties, i t  binds and is legally 
presumed to subsist until i t  be shown to have been performed or re- 
scinded. Love z'. Erlmondston. 354. 

5. Therefore, where A. covenanted with B that he would pay him rent  
for a certain tract of land, provided B. continued a contract respect- 
ing the said land then subsisting between him and C.: Held, that  be- 
fore A. could discharge himself from the payment of this rent he  
must show that  the contract between B. and C. had been rescinded. 
Ibid. 

6. Where the defendant. by an agreement. in which, after reciting tha t  
the State had resolved to take two-fifths of the stock of the corpora- 
tion (which is the plaintiff in this sui t )  when three-fifths had been 
taken by private individuals, became bound. anlong others, to take 
certain shares of the stock, with this proviso: "Prol;itlerl, however, 
that  if a sufficient subscription is not obtained to secure the  sub- 
scription of the  State within twelve months from 1 February, 1837, 
each of us may, if we think proper, withdraw his subscription and be 
entitled to receive back whatever sum may have been advanced 
thereon within twelve months from the said date," and where the  
defendant had paid a part  of his subscription after 1 February, 
1838: Held, that  the defendant was bound to  pay the remainder of 
his subscription, unless he could show that  the  required amount had 
not been subscribed to entitle the company to the State's subscrip- 
tion, and that,  in consequence thereof, he had e le~ ted ,  within a rea- 
sonable time after the expiration of the twelve months, to withdraw 
his subscription. R. R. v. Robeson. 391. 

7. A proviso is the statement of s o m ~ t h i n g  extrinsic to the subject-matter 
of the contract which shall go in discharge of the contract, and, if i t  
is a covenant, by way of defeasance. Ibid. 

8. A proviso, therefore, need not be stated in a declaration, but, if the  
defendant wishes to  avail himself of it, must be averred in his plea. 
Ibid. 

9. In  this case the defendant, by paying a portion of his subscription 
after the expiration of the twelve months, has shown that he had 
made his election to continue a member of the company. Ibid. 

10. On a covenant by the  defendant to pay the plaintiff $524. provided the 
title she acquired to her  deceased husband's land by the sale of a 
sheriff under a n  execution against the heirs of her husband was good 
in opposition to a sale made by the executor under a power in the  
will to  sell for the benefit of volunteers, i t  was Held, that the plain- 
tiff was entitled to recover, the creditors having a right to sell the  
land in preference to the right of the executor under the will. In* 
gram v. Sloan, 565. 
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11. The rule as  to interest payable on debts is regulated by the law of 
the country in which the contract is made, the  law presuming that 
the contract is to be executed there, unless the parties stipulate 
otherwise. Arrington v. Gee. 590. 

12. And this stipulation, to  take the case out of the  general rule, must 
appear on the face of the contract. Ibid. 

13. A contract payable generally, naming no place of payment, is to be 
taken to be payable a t  the  place of contracting the debt, and not 
where the domicil of the creditor may be. Ibzd. 

14. A bond, taken simply to  secure the performance of a contract, wherever 
i t  may be executed, must bear the same interest a s  the original con- 
tract, unless i t  be otherwise expressed on the face of the  bond. Ibid. 

15, When A., a citizen of North Carolina, took a number of slaves to Ala- 
bama, and there sold them to B., a citizen of Alabama, who was to  
give him a bond with sureties for the price of the  slaves, and this  
bond was executed by B. a t  Mobile, Alabama, where i t  bore date, and 
afterwards brought to  North Carolina, and here executed by two sure- 
ties, citizens of North Carolina, the bond not expressing any place of 
payment: Held, that the  sureties, a s  well a s  the principal, were 
bound for the payment of interest according to the laws of Alabama. 
Ibid. 

COUNTY COURTS. 

1. I t  must appear upon the records of every county court that  a t  least 
three justices were present to hold the court, a s  a less number a re  not 
competent to  constitute a court. S. v. King. 203. 

2. If i t  appear that three justices opened the court, i t  will be intended 
that they continued to hold it, notwithstanding the adjournment, 
unless others be specially named as  being present on subsequent 
days. Ibid. 

COVENANT. 
1. A., by deed under seal, "gave and granted unto B.. to take effect a t  my 

( the  grantor's) death, the sum of $500, to have, hold and enjoy all and 
singular the  said sum of $500 to the  said B., h is  executors, etc., to the 
proper use and behoof of the said B., his executors," etc; and then 
warranted the said sum of $500 to take effect a t  h is  death to the said 
B., his executors: Hrld ,  first, that this is not a remainder in a 
personal chattel after a reservation of a life estate, no particular 
chattel .  being designated. Taylor v. Wilson, 214. 

2. Secondly. that  an action of covenant on this instrument against the  
administratrix of A. was well brought, though debt would also have 
lain. Ibid. 

3. Debt and covenant are  concurrent remedies for the recovery of any 
money demand, when there is an express or implied contract in  any 
instrument under seal t o  pay it. Ibid. 

DAMAGES. 
1. In an action for enticing away a n  apprentice, the  plaintiff i s  en- 

titled to recover damages a s  for a total loss of his services, if a total 
loss had in reality been the consequence of the acts of the defend- 
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a n t ;  if not, then the damages should be estimated according to the  
chances the plaintiff had of regaining his apprentice. .IlcI<a?/ 2;. 
Bryson,  216. 

2. When a contractor for keeping a public bridge in repair commits a 
breach of his contract, and the county court has caused the neces- 
sary repairs to be made. the rule of damages in an action for the  
breach i s  the value of the repairs needed, and not the sum the county 
might have paid for them. S. v. Ingram,  441. 

See Constables, 4 ;  Escape. 

DEBT. See Covenant, 3. 

DEEDS. 
1. A deed, under the statute of uses, can convey no title to land unless a 

good or a valuable consideration is expressed on the face of it, or, if 
not so expressed, can be provided aliunde. Springs v. Hanks ,  30. 

2. Conveyances by the common law, which operated by the actual trans- 
mutation of possession, required no consideration to support them; 
but those under the  statute are void without consideration, because 
the statute only converts into a legal estate the use which was before 
a n  equitable interest;  and equity would enforce no use where there 
was not a good or a valuable consideration to support it. I b t d .  

3. A. signed and sealed a deed conveying certain slaves to B., called upon 
witnesses to attest  it, and acknowledged that i t  was his act and deed; 
the deed was left on the  table and was not again seen until after A.'s 
death, about a month after this transaction, when i t  was found in 
A.'s t runk with his valuable papers. A. had previously said he in- 
tended to give his  property to B.. and just before his death said "he 
was satisfied with the way he had disposed of the negroes; the deed 
of gift was in his trunk, and he wished i t  delivered to B. immediately 
after his death." Held,  that  these circumstances did not constitute 
a delivery of the deed, nor even afford any evidence tending to show 
a delivery which could be submitted to a jury. Baldwin v. Maults- 
by. 505. 

4. Where there has been no delivery in  the lifetime of the grantor, a 
delivery after his death, though a t  his request, i s  void. Ibid. 

5. Where a deed ran thus, "This indenture made ( the  date inserted) be- 
tween J. W. and J. S., both, etc., witnesseth, tha t  I the said J. U. have 
this day bargained and sold a certain tract of land, lying, etc. (here 
the boundaries are  described) for and in consideration of the sum of 
$1,288 to me in hand paid by the said J. S.; the right and title of the  
above described lands I will forever warrant and defend from me. 
my heirs, and every of them, and every other person lawfully claim- 
ing, unto J. s., his heirs and assigns.forever; to have and to hold, 
with all i ts profits and advantages appertaining. Given under my 
hand and seal," etc.: H ~ l d ,  that this deed, though informally drawn, 
was sufficient to convey the fee simple to J. S. Armfield v. Walker .  
580. 

DESCENT. 
1. Where one who was seized in fee of lands, which she took by descent 

from her father, died before the passage of the  act of 1808, Rev. Stat., 
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eh. 38. sec. 1. intestate. leaving no issue, nor brothers nor sisters, but 
a mother and paternal uncles: Hcld, that  the mother took no estate 
in this land, but that i t  descended immediately to  the uncles. Cald- 
well v. Black. 463. 

2. Held, further.  that upon the subsequent birth of half-sisters, of the  
proposztus. the estate of the uncles was divested, and became vested 
in such half-sisters a s  the  heirs of the propositus. Ibid. 

3. Held. further. that although a half-brother was born subsequently t o  
the passage of the act of 1808, yet, as  his sisters were born before 
that  period, and the estate of the uncles had thereby become divested, 
the  last born son was equally entitled with his sisters to a share of 
the inheritance. If the estate of the uncles had not been divested by 
the birth of the sisters before the act of 1808, i t  would not have been 
divested by the birth of the son subsequent to the  passage of tha t  
act, which altered the course of descents as  regards the half blood. 
Ibid. 

4. Although the statute of limitations in such a case might have run so 
a s  to bar the first heir who took, yet this shall not affect the prefer- 
able heir who comes in subsequently, for the latter does not come in  
under the first heir, but above him, and defeats his estate. and, there- 
fore, is not bound by his acts. Ibid. 

DEVISES AND LEGACIES. 
1. A,. having nine children, in  1826 put into the possession of James 

Boswell, who had married one of his daughters. Nancy, certain 
slaves. In 1832 A. made his will and died. By h i s  will he gave t o  
his wife certain real and personal property for life, and directed tha t  
af ter  her death the personal property should be sold and the proceeds 
equally divided among his children. He then disposes of his property 
a s  follows: "I give to my son Joseph, after his mother's death, the  
land given to  her. I also now give him a negro man, John, and h i s  
smithing tools (and other property named) ,  in order to make him 
equal with my other children. I give to  the heirs of my son Moses, 
deceased, one-ninth part of my estate not otherwise devised. I give 
to  my daughter Kitty one-ninth part in like manner. I give to m y  
son Roger the ninth part as  above mentioned, after paying to the  
estate the sum of $60, that  being a sum received over and above his 
equal part  with my other children. I give to my son Heyden the 
ninth part of ma. estate not otherwise devised, after paying to  the  
estate the  sum of $300, which has  been received by him i n  property. 
I give to  my daughter Penelope Graves the ninth part of my estate. 
a s  above stated, after paying the sum of $300 to the  estate. i t  being 
for a negro which she now has in her possession. I will to  m y  
daughter 7Yancy the ninth part of the estate as  above mentioned, ex- 
cept a tract of land I purchased from her liusbsnd, James Boswell, 
which land is to be sold and equally divided among my other children 
and their heirs. I give to  my daughter Priscilla the  ninth part of my 
estate a s  above named. I will to my son Enoch the ninth par t  of the  
estate, a s  above stated, with the addition of $200 to be received out 
of the estate, i t  being due to him in consequence of having received 
no land. I will to my son Joseph the ninth part of my estate, a s  
before stated, making i t  equal to  them all." The legacies were as- 
sented to. and the executors paid over to James Boswell one-ninth 
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part of the estate, not deducting from i t  the negroes put in his  pos- 
session in 1826, which Boswell held from 1832 to 1843, as  his own 
property. Simpson v. Boswcll, 49. 

2. Held,  first, that the testator intended by his will to ratify all the gifts, 
perfect or imperfect, which he had made to his children in his life- 
time, and that therefore the negroes placed in possession of James 
Boswell on his marriage with the testator's daughter were confirmed 
a s  gifts-though the gifts were not made strictly according to law. 
Ibid. 

3. Held. sccon(lly, that th is  possession of Boswell from the death of the  
testator, claiming the property in the negroes, barred the action of 
the testator's executors by virtue of the statute of limitations. Ibid.  

4. Where slaves are  bequeathed by a testator to his widow for life, or 
during widowhood, and after her death or marriage to  be divided 
among her and his children. the assent of the executor to the legacy 
vests a legal right in those in remainder, and a n  administrator de 
bonis n o n  cannot recover them. Etheridge v. Bell. 87. 

5. They are  to be divided according to the  provisions of our statute for 
those who hold slaves in common. Ibid. 

6. A., by will executed in 1803 ( in  which year he died),  devised land to  
his two daughters, H. B. and S. B.. to  them and their heirs, "and if 
they should die without an heir, then to his wife, B." The daughters 
died without issue. Held,  that the limitation over was too remote, 
the will having been made before our act of 1827. Brantley v. 
Whi taker ,  225. 

7. A. bequeathed a s  follows: "I do lend to B.'s four children, C., D., E., 
and F., all my estate. real and personal," and then directs that the 
estate shall be kept together until C. arrives a t  21  years, and then to  
be equally divided among the children, to them, their heirs and 
assigns forever: Held,  that the word lend did not tie up the  estate 
to  the  time of the death of the children. Cox v. Marks, 361. 

8. A. bequeaths certain personal estate to four brothers and sisters. to 
them, their heirs, and assigns, and then added: "If either of them 
should die without any heir i n  nznrringe. then their legacy t o  their  
own brothers and sisters." Held,  tha t  the remainder over was too 
remote, and, therefore, void. Ibtd. 

9. A. having four children. devised, since the act of 1827, certain slaves to 
his daughter Nancy, then a married woman, and if she died without 
issue, one half to her husband and the other one half to her brothers 
and sisters. The executor assented t o  the legacy, and Nancy died 
without issue. leaving a brother and two sisters, one of whom was 
then a married woman, but her husband died soon af terwards  Held,  
that  the husband had a vested legal interest in one-third of the 
moiety of the saicl slaves, which passed on his death to his admin- 
istrator. Skinner  v. Borrow. 414. 

10. A. devised a s  follows: " I  will to  my son M. W. A.  all my estate, real 
and personal, for his use and benefit, and then to be divided off and 
distributed among his children, as  he may think proper. That i s  to 
say, my land to be used by him, and the profits thereof to be to him;  
but the lands to be by him divided and distributed among his chil- 
dren a s  he may think proper. My negroes are to be used by him in 
any way he may think proper. and to  be to his own use for defraying 
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their expenses for raising the younger ones, clothing. etc., but the 
said negroes and the increase thereof to be by him divided among 
his children as he may think proper. hly notes and money (now 
about $30,000) to  be by him kept on interest in good hands, and the 
interest accruing thereon to be t o  the use and benefit of the said 31. 
W. A., and the amount of the said notes and money to be divided 
among his children as  he may deem proper. And I hereby appoint 
my son M. W. A. the executor of this will." Held.  that under this  
will 31. W. A. took but an estate for life in the lands, with the power 
of dividing it ,  either in his lifetime or a t  his death, among his chil- 
dren, and that until such appointn-ent the remainder in fee either 
vested in the children or descended to the heirs of the testator. The 
widow of h2. W. A ,  therefore, had no right to dower in the land. 
A lexnnder v. Cunninghan~, 430. 

11. Where there is a n  express estate for life to one, and a power to him to 
appoint the estate among certain perscns, the  first taker gets but a n  
estate for life. Ibid. 

12.  Where the estate is nct given expressly for life, but indefinitely to a 
devisee. with power to appoint, a t  his discretion or as  he pleases. 
among certain named persons, or to a certain rlass, the better opinion 
in  England is that the devise should be construed to be a devise for 
life, with a power to  appoint the inheritance, unless the words of the 
will clearly negative such a construction. Ibid. 

13. And the law is the same in this State, notwithstanding our act of 1784, 
Rev. Stat., ch. 122, see. 10, which declares that  devises of land a re  to  
be construed in fee unless. by the express words of the will or by 
plain intendment, i t  may be held to be of a less estate; for the only 
purpose of that provision was to establish a rnle between the heir 
and the devisee in respect to the beneficial interest of the latter. Ibzd. 

14.  A testator devised as  follows: "I give to  my wife a life estate in the  
land and plantation whereon I live," etc. After other provisions, he 
proceeds: "To my son Aaron I give a horse. etc., my land and plan- 
tation that I have before mentioned in this will, with all the farm- 
ing utensils. etc., with all the implements of husbandry; and i t  i s  m y  
will that  he take care of his mother and smooth the  pillow of her  
age." The will adds: "It is my desire, if there should be any mis- 
understanding about any parts of my will, that the persons concerned 
select two discreet and disinterested persons to  decide it, and, if they 
cannot agree, to choose a third person, whose decision shall be 
final." Crissnmn v. Crissman, 498. 

15. H ~ l d .  tha t  the devise of the land to the  son in the subsequent part  of 
the will must be construed a s  subject to the devise of the life estate 
to the wife in the  first part, and not as  revoking or controlling 
it. Ibid. 

DIVORCE. 
1 .  Where husband and wife a re  living in  a voluntary state of separation 

the court may in some cases grant a divorce a men.c.a et thoro for 
the  cause of adultery committed during such separation. Wood v. 
Wood, 674. 

2. But in no case will the  court decree a divcrce from the bonds of mat- 
rimony on the petition of a wife who has separated herself from and 
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lives apart from her husband on the ground of adultery committed 
since the separation, unless she alleges, and proves on the trial  of 
issues under her petition, that she was conlpelled to such separation 
by the violent or outrageous conduct of her husband; in which case 
i t  shall be deemed that he separated himself from her. Zbirl. 

3. If a wife petitions for a divorce from the bonds of matrimony. 
and alleges in her petition that  she separated herself from her 
husband, she is estopped by this averment, and a verdict that  
her husband separated himself from her will not be regarded 
by the  court unless, upon a proper issue, circumstances of out- 
rage or violence, justifying such separation, be found by a jury. Ibid. 

4. In  a proceeding for a divorce, the  issues submitted and the verdict 
found should be as  specific and certain a s  the facts alleged in  the  
petition. Ibid. 

EJECTMENT. 
1. When upon a survey in a n  action of ejectment the defendant admitted 

certain lines to be the lines of the plaintiff's land, and according to  
that boundary the defendant was in possession of part  of the plain- 
tiff's land, without seven years possession under color of title. the  
court, upon the motion of the  plaintiff's counsel, should have instruc- 
ted the  jury that  the plaintiff was entitled to recover. Rinith v. Toin- 
linson, 548. 

2. A person who was in apparent possesssion of a tract of land when i t  
was sold by the sheriff under an execution against him, and in  like 
possession when an action of ejectment rvas brought against him, can- 
not, after entering a defense to the action, be permitted to allege that 
others, who were also in possession, had both the title and the sole 
possession. Thoinns v. Orrell. 569. 

3. If the person thus  sued meant to disavow any possession in himself, he 
should not have entered any defense. Tbirl. 

4. Upon a judgment by default against a casual ejector, if it be shown to 
the court that  there are  other persons in possession, holding ditferent 
parcels in severalty. judgment will not be allowed for the whole tract 
sued for, but only for the part  of which the person \%as in posseasion 
on whom the declaration was served Ib id .  

5. Neither the tenant of land nor any percon claiming title by or through 
him can dispute the right of the  l a n d l o ~ d  to recover the premises in 
ejectment, after the expiration of the  lease. upon the ground of a 
defect of title in the landlord. C'nllcnrlcr ?,. Sl l t t - I I I~?~ .  'ill. 

See Color of Title; Mortgagor, 2, 3 ;  Notice to Quit. 1 ;  Practice and Plead- 
ings, 9, 13. 

ESCAPE. 
1. Where on a judgment recovered t h e  defendant is con~mitted in execu- 

tion to the sheriff, either upon a c'n. sn. or upon a n  order of commit- 
ment on his petition for the  benefit of the insolvent debtor's law and 
his failure to entitle himself thereto, and the sheriff voluntn?-il?/ per- 
mits  him to escape. the sheriff is liable for the debt, even though he  
may afterwards retake the prisoner. Lnsh v. Ziglnr. 702. 
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2. The plaintiff in such a case may affirm the prisoner in prison a t  his 

suit, but such affirmation will not be presumed; i t  requires some 
positive act. Ibzd. 

3. The plaintiff cannot, in his action against the sheriff for such volun- 
tary escape. recover more than the amount of the debt, costs, and in- 
terest a t  the time of the escape. Ibzd. 

4. Where the  plaintiff had two judgments against the defendant, and it 
appeared from the records that the defendant was ordered into cus- 
tody only on one, the sheriff is liable for the amount of that  one alone. 
Ibid. 

EVIDENCE. 
1. The records of a court upon matters within its jurisdiction, when of- 

fered in evidence. cannot be impugned by counter evidence. Gallo- 
way v. McKeithen. 12. 

2. On the petition of the guardian of a ward to the court of equity, two 
negroes were directed to be sold by the clerk and master for the pur- 
pose of reimbursing him for certain necessary advances he had made 
for his ward. At the sale the guardian bought the  negroes and gave 
his notes. The ward came of age, and with the consent of the clerk 
and master settled with his  guardian and took back the negroes the  
guardian had bought. He then applied to the administrator of the  
clerk and master, to  whom the bonds had been made payable for the  
bonds, and brought suit on them in the name of the  administrator: 
Held, that  i t  was competent for the defendant to  give these facts in 
evidence to show a payment and satisfaction of the  bonds to  one 
authorized by the  plaintiff to  receive such payment. Kinney v. 
Etherzdge. 34. 

2. The admissions o r  declarations of a sheriff's deputy are evidence 
against the sheriff, when they accompany the official acts of the  
deputy or tend to charge him, he being the real party in the cause, 
for he is the agent of the sheriff. S. v. Allen, 36. 

4. A vender of a personal chattel is an incompetent witness to prove title 
in his vendee, because in every sale there is a n  implied warranty of 
title, if there be no contract to  the  contrary. But he  becomes com- 
petent upon receiving from the vendee a release of his liability. 
Freeman v. Lewis, 91. 

5. I t  is not competent to examine a witness as  to  the meaning of a plain 
word in a contract, for that is a question of law determinable by the 
court. Collins v. Benberry. 118. 

6. The mere delivery by a clerk to a sheriff of a book purporting to be a 
tax list unauthenticated by the official certificate of the  clerk. is not 
competent evidence that such was the  tax list. Kelly v. Craig, 129. 

7. Where the clerk's office had been burnt, and the records destroyed, and 
i t  was proposed t o  establish the  assessment of a particular lot for a 
certain year, and the sheriff was offered to prove that he had seen 
either in the clerk's office the original list, o r  in  his predecessor's 
hands an authenticated copy of the  tax list. and to  show i ts  contents, 
i t  not appearing tha t  the  latter was lost or destroyed: Held, that the  
evidence was incompetent and could not be left t o  the jury. Ibid. 

8. It is always a question of law whether the best evidence in the party's 
power and of which the  nature of the case admits has been produced. 
Ibid. 516 



EVIDESCE-Contl~lut'd. 
9.  The  re turn  or certificate'of a nlinisterial officer as  to what he  h a s  dont 

out  of court  is  o n l ~  to be taken a s  pr ima fac.ie true,  and is not  con- 
clusive; it may be contradicted by a n y  evidenc.e and shown to be 
false, antedated.  etc. S m i t h  1.. Low. 1 9 7 .  

10. On a n  indictment for passing a forged bank note, a witness is  compe- 
tent  to prove t h a t  the  note Tvas counterfeit, who had for ten years 
been employed a s  cashier of a bank, who in that  capacity had received 
and passed away a great  number of the  notes of th is  bank without 
ever having had one returned a s  a counterfeit, and ~ v h o  swore t h a t  
he  believed he  could readily dist inguish between a genuine and  a 
counterfeit note, not only from the handwrit ing of the  signatures,  
but also from the  paper. engraving, and general appearance of the  
note. S. C. Harr i s .  287.  

11. Where  a paper-writing is  deficient in punctuation, and i t s  sense ma:- 
be varied a s  the  punctuation is  one way or another.  extrinsic evi- 
dence may be introduced to  explain i t s  meaning. G r a k f l m  c .  H a m i l -  
ton. 428.  

12.  On the  tr ial  of a n  issue i t  was incumbent on the  defendant to  show 
tha t  he  had given to h i s  father a valuable consideration for a slave, 
and he  produced a bill of sale the  execution of which he  proved by a 
subscribing witness, and which expressed a consideration of $300. 
The  plaintiff's counsel asked the  witness if he  saTv any money paid. 
and the  witness replied tha t  he  did not. but tha t  he  saw a bond deliv- 
ered by the  defendant t o  h is  father,  and being asked by the  s ame  
counsel, "What bond?" h e  replied: "The defendant's bond to main- 
ta in  h is  father and mother dur ing the i r  lives": H f l d .  t ha t  th is  exam- 
ination on the  part  of the  plaintiff did not dispense with t he  neces- 
s i ty  of the  defendant's producing the  bond, or showing t h a t  he  had 
used the  proper means to  procure i t s  production, and then proving 
i t s  contents. W c ~ l t e m  r .  W a l t e r s .  435.  

1 3 .  In  the  tr ial  of a n  action for a slave. a party was permitted to prove b?- 
parol t he  contents of a bill of sale, under which he  had claimed and 
held possession of the  slave for more than th i r ty  years, the  bill of 
sale having been destroyed by the  burning of the register's office. 
G a t k i n g s  t-. Tt'iTZian~s. 487.  

14. A purchaser of land a t  a sheriff's sale is  not bound to produce the  orig- 
inal  deeds under which the  person whose land was  sold claimed 
title. Not being entitled to  t he  custody of t he  originals, he i s  a t  
l iberty to read copies in evidence. Irlc-in ?'. COT, 521.  

15. Where  the plaintiff offers to prove a contract  by parol evidenre, and it 
i s  objected tha t  t he  ccntract  Tvas reduced to writing, the  witness who 
i s  introduced to show that  there was a writ ten contract mus t  s ta te  
t he  contents of t he  ins t rument  to t he  court. tha t  the  court may  judge 
whether i t  relates to t he  same contract  offered to be proved by the  
plaintiff. I t  is e r ror  to leaye th is  fact t o  be ascertained by the jury. 
R a t l i f f  1 % .  Iluntlcy.  545.  

16. In  a n  action of trespass for  beatinq the  plaintiff's slal-e, evidence of 
abusive language by the  defendant in relation to t he  plaintiff, ~ v h o  
was  not present. is  admissible to show quo  c i n l ? ? ~ o  the  act %as done. 
and to  enhance the  damages. Ibir7. 

1 7 .  JThere the plaintiff alleged, a s  a proof of t he  botla f i (7~s  of h?r purchase,  
t h a t  she had given a valuable consideration for a slave, and intro- 
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duced a witness t o  prove tha t  she  had conveyed to  h im a t rac t  of 
land a s  the  consideralion for the  purchase of t he  slave: Held, t ha t  
the  deed for the  land must  be produced, a s  the  best evidence, and the  
deed being in existence, though in another State,  par01 evidence of 
i ts  existence and contents could not be received. Uavzdson v. A-or- 
mcnt,  555. 

18. jl'here upon the  tr ial  of a warrant  before a justice for a bond of $10, 
he  entered a s  his judgment, "JTarrant disniissed and judgment for  
t he  officer for $1," and  i t  was  proved on the  tr ial  of a subsequent su i t  
for  the  same bond t h a t  t he  mer i t s  of t he  case were examined by the  
justice T-ho tried the  first wa r ran t :  Held.  t ha t  th is  would be a bar to  
t he  subsequent suit, unless t he  plaintiff could clearly show that  t he  
justice only intended t o  enter  a nonsuit. X a s s e ~  v. Lemon, 557. 

See Bastardy; Justice 's  Execution, 3 ;  Wills. 

EXECCTIOSS. 
1. An execution under which a n  officer takes  actual  possession of t he  

personal property levied on has  precedence over one  previously 
levied on the  same property, but under which n o  actual possession 
has  been taken and retained by the  officer levying it. Ba rham v. 
A1fasscy, 192. 

2. Where a slave belonged t o  one for life, and to  another  in remainder,  
and a n  execution was  against  both, but the  remainderman, prior to  
t he  lien of t he  execution, had conveyed his  in teres t  i n  the  slave to a 
trustee to sell for t h e  payment of t he  debts: Held, t h a t  only the  in- 
terest  of t he  tenant for  life was subject to the  execution, t he  remain- 
derman having parted with h i s  legal estate and having no such cer- 
ta in  result ing t ru s t  a s  was  liable to  execution. Ibid. 

3. And although in the  same deed of t ru s t  a t rac t  of land mas conveyed 
for the  same purposes, and the  debts were all  satisfied by the  sale of 
th is  land, a f ter  t he  insti tution of a n  action for t he  slave founded on 
the  levy, yet  th is  did not enlarge the  interest  in t h e  slave, which was  
obtained by t h e  levy. Ibid. 

4. The  lessors of the  plaintiff claimed under a sale by execution, tested 
in March, 1832, agains t  one Lewis. The  defendant showed t h a t  
Lewis had only a n  equitable title, and tha t  by bcnd bearing date  i n  
January ,  1832. he  had contracted to sell the  same to t he  defendant, 
Held,  first. t h a t  the  t i t le of Lewis having been equitable, t h e  defend- 
an t  could not, therefore, be estopped from insist ing thereon. E d n e y  
r .  SVilson, 233. 

5. Held, secondly, tha t  Lewis by h is  bond had conveyed all  h is  equitable 
interest  to t he  defendant before t he  teste of t he  plaintiff's execution, 
and, therefore, there was nothing on which t h a t  execution could be  
levied. Ibid.  

6. Where A. conveyed negroes to  B. i n  t r u s t  "to be kept.  hired out. o r  
otherwise disposed of for t he  maintenance and support  of C.": Held.  
t ha t  C .  had no such equitable interest  a s  was the  subject of execu- 
tion under the  ac t  of 1812, Rev. Stat., ch. 45. sec. 4..  XcGee v. Hussey ,  
255. 

7.  The principle. well established by our  courts,  is t h a t  t h e  legal es ta te  
is  not to be t ransfer red  or divested out  of t he  t rus tee  by a n  execu- 
t ion unless t h a t  may be done without affecting a n y  rightful  purpose 
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EXECUTIONS-Continued. 
for which that  estate was created or exists. Where the cestuz que 
trust has not the unqualified right to call for the legal estate, and to 
call for i t  immediately, a s  where the nature of the t rust  requires i t  
to  remain in the  hands of the trustee, who, by the terms of the deed, 
is to  do acts from time to time, the act of 1812 authorizing the sale 
of equitable interests does not apply. Ibitl. 

8. Where a sale of property under execution is made by a sheriff or con- 
stable, and the  property brings more than the amount of the execu- 
tion, i t  is the duty of such sheriff or constable to see that the excess 
i s  paid to the owner of the  property. If he fail to do so, he is liable 
on his official bond. S. v. Reed, 357. 

9. A return of a sheriff to a fi. fa., that "he had made a levy on personal 
property and taken a forthcoming bond, but had nol sold i t ;  that  
the obligors did not deliver the property on the day, and that,  after 
the day, i t  was too late to make a sale," is not such a "due return" 
of the process a s  will exempt the sheriff from amercement. Frost 
v. Rowland, 385. 

10. The act allowing the sheriff to  take a forthcoming bond operates only 
between the sheriff and his debtor and his sureties. The creditor 
is left to  all his rights and remedies against both the debtor and the 
sheriff. Ibid. 

11. Where land is rented for a share of the  crop, an execution cannot be 
levied on the  lessor's share until i t  has been allotted to him by the 
lessee. Gordon v. Armstrong, 409. 

12.  A fieri factas, although i t  creates a lien on property which prevents the  
owner from selling it, unless subject to the lien, yet does not divest 
the property out of the debtor until seizure; and even after the  
seizure the sheriff gains but a special property, such a s  is necessary 
for the satisfaction of the debt, and leaves in the original owner 
the  general property, which i s  a n  interest that  he may convey and 
sell a t  law. Alexander v. Sprinys, 475. 

13. Therefore, where the plaintiff received a bon.1 fcde conveyance of 
property which was subject to the lien of a fi. fa., and the defendant, 
after date of such conveyance, levied executions from a justice on 
the  said property, and the  same was sold by the sheriff and ronstable 
jointly, the  plaintiff is entitled to recover from the defendant, who 
caused the property to be sold under the jusrice's execution and 
received the  amount of such sale, the excess beyond what was 
sufficient to  satisfy the sheriff's execution. rhzd.  

14.  Whatever relation to the time of the sale a conveyance Prom the 
sheriff may have for some purposes, i t  cannot be used to  prove ti t le 
in an action brought after the deed was made. Davis v. Evans, 525. 

15.  The act of 1812, Rev. Stat., ch. 45, see. 4, was not intended to embrace 
any case in which the trustee could not voluntarily convey to the 
debtor the  legal estate without incurring a breach of trust to  other 
persons with whose interests he is also charged. Rattle v. Petway, 
576. 

16. Where the court cannot decree a conveyance of the legal title a t  the  
suit  of the cestui qu? trust, the trustee's estate cannot be divested 
by a sheriff's sale under a n  execution against the cestui que trust. 
Ibid. 
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17. If a ca. sa.  and a fi. fa.  are  both issued, and. after the sheriff has  
levied the  fc. fa.  and while he has the property undisposed of he 
executes the (.a. sa., the court upon the application of the debtor will 
set aside the ca. sa. and discharge him from custody. Wheeler v. 
Bouchelle, 584. 

18. The return of a sheriff upon a ca. sa., "Not found," is sufficient. Ibid. 
19. If a sheriff sell, under an execution, property which does not belong 

to the defendant in the execution, and the plaintiff in the execution, 
with a knowledge that the money was so wrongfully raised, receives 
i t  from the sheriff, he i s  guilty of the tort equally with the sheriff. 
Lentx v. Chambers, 587. 

20. But where the real owner of the property i s  present a t  the  sale and 
does not object, but acquiesces in it, he cannot support a n  action of 
tort against either the sheriff or the plaintiff in the  execution who 
receives the  amount raised by the sale. Ibid. 

EXECUTORS ASD ADMINISTRATORS. 
1. Where an executor offered a will for probate in the county court, a n  

issue of devlsavit vel non there made up and tried, and an appeal 
t o  the Superior Court: Held. that  in  the Superior Court the executor 
might by permission of the court renounce all right to the executor- 
ship and withdraw from the suit, one of the legatees in the will 
having intervened a s  a party and agreeing to be responsible for all  
the  costs. Sawyer v. Dozier, 97. 

2. Held, that the executor, under those circumstances, became a com- 
petent witness in support of the will. Ibirl. 

3. The proceeding in relation to the probate of a will is a proceeding in  
rem, and every party in interest has  a right to  become a party in  
the  cause a t  any time before the decision. Ibid. 

4. An executor has an absolute right of refusal a t  any time before he 
undertakes the office or intermeddles with the  estate; and he does 
not definitely assume the office by propounding the will for probate. 
Ibid. 

5. If under any circumstances the court of probate in the particular 
case has authortiy to grant letters testamentary or of administration, 
though they mag be voidable, they a re  not absolutely void. If the 
court in no possible state of things could grant the letters, then they 
a r e  void and convey no authority to  any one to act under them. 
Human v. Caskins, 267. 

6. If the grant  is void, the defendant who is sued may plead ne unques 
executor; otherwise if i t  be only voidable. Ibid. 

7. A payment made by a debtor to one who has obtained letters testa- 
mentary or letters of administration from a court of competent 
jurisdiction is a good discharge to him, although the grant may be 
afterwards declared null and void. Ibid. 

8. Where there were two coexecutors, and one of them died, and after- 
wards the other died, the executor of the last may recover at law 
from the executor of the coexecutor who first died a bond belonging 
to  the estate of the first testator. Lnncastrl- v. MrBryde. 421. 

9. An infant of tender years cannot be executor d e  son tort. nor be sued 
a s  such. Balley v. Miller, 445. 
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EXECUTORS AKD ADMINISTRATORS-Contilzued. 
10. I t  is not the paper title merely that makes one an executor of his own 

wrong, but i t  is the disposition or the possession and occupation of 
the effects that  do it. Ib id .  

11. The refunding bonds which executors and administrators a re  au- 
thorized to  take from legatees or distributees are  taken solely for 
the benefit of credilors. 8. v. M c d l e e r ,  632. 

12. Therefore, an executor or administrator who has paid to a legatee or 
distributee more than he was entitled to cannot for his own use 
recover the excess so paid, by an action on the refunding bond given 
by such legatee or distributee. Ib id .  

See Devises, 4 ;  Frauds, 4, 5. 

FISHERIES. 
1. All waters which are  actually navigable for sea vessels are to be con- 

sidered navigable waters under the laws of this State. C o l l i n s  v. 
B e n b e r r y ,  118. 

2.  KO one can be entitled to  a several fishery or the exclusive r ight  of 
fishing in any navigable water unless such right be derived from an 
express grant by the sovereign power, or, perhaps, by such a length 
and kind of possession a s  will cause the presumption of such grant  
to arise. Ib id .  

3. The mere circumstance of fishing the water a t  any particular place. 
no matter for how long a time, raises no presumption of such a 
grant,  because the  person so fishing exercises, p r i m a  facie, only a 
right which belongs to him in common with all  others. Ib id .  

4, For the  purpose of presuming a grant of a n  exclusive right in any 
person, i t  should appear that all others have been kept out by him 
and his grantors, not only from fishing with a seine, but from fishing 
in any manner in the  waters to which he lays claim. Ib id .  

FORCIBLE TRESPASS. 
1. In an indictment for a forcible trespass for taking away goods, i t  is 

not absolutely requisite to  use the words "against his will." I t  i s  
sufficient to  use words which necessarily convey the same meaning. 
S. v. A r m f i e l d ,  207. 

2. To constitute a forcible trespass i t  i s  not necessary that actual force be 
used. Acts which t e n d  to a breach of the peace may amount to it. I b i d .  

3. Where three persons took away a slave from another, a n  old and feeble 
man, in his presence and against his will, and he was restrained from 
insisting on his rights by a conviction that i t  would be useless, and 
for want of physical power to enforce them: H e l d ,  that this was a 
forcible trespass, for which the party was liable for indictment. Ib id .  

4. Where the prosecutrix was in the peaceable possession, with her 
family, of a dweling-house and i t s  appurtenances, and four per- 
sons entered the yard of the house with hostile or unkind feelings and 
manners, against the will of the prosecutrix, to injure and insult her,  
and refused to go away when she bade them, and they had a common 
purpose in so doing, alid abetted each other: H e l d .  that such acts 
and purposes reudered the parties liable to an indictment for a 
forcible trespass. S. v. T o l e v c r ,  452. 

5. An indictment for forcible trespass will lie a t  common law if the  
facts charged amount to more than a bare trespass. Ib id .  
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FORCIBLE TRESPASS-Continued. 
6. When t h e  name of t he  county i s  mentioned in t he  margin  of t h e  

indictment. and i t  i s  stated tha t  t he  dwelling-house on which t h e  
forcible trespass i s  alleged to have been committed was "there 
s i tua te  and being," th is  mus t  refpr to the  county mentioned in t h e  
margin .  Iblcl. 

FRAUDS ASI) FRAUDULEST COKVEYASCES. 

1. Where t h e  daughter  placed in  the  hands of her  fa ther  $550, and  
also a n  order from her  uncle for $122. which the  father owed, for 
the  purpose of enabling the  fa ther  t o  purchase for her  a negro  
wcman a t  public sale, and the  father purchased for her  and in  
her name, and  took a bill of sale i n  h is  own name, taking posses- 
sion of the  negro and  giving h is  bond. according to  the terms of 
t h e  sale, for t h e  purchase money. but  immediately af terwards  con- 
veaed the  negro to  h i s  daughter :  Hr ld ,  t h a t  th is  conveyance could 
not be consideled fraudulent against  t he  father 's  creditors. Buie v. 
Kell?/. 169. 

2. The fa ther  would have a t  least been compelled by a court  of equity, 
under those circumstances, to  make the  conveyance to the  daugh- 
ter .  Ibid. 

3. But  in fact a conveyance f rom the  father was  unnecessary. a s  by t h e  
sale and  delivery, the  fa ther  purchasing for  and  in t he  name of h is  
daughter,  an  absolute legal title immediately passed to the  lat ter .  
Ibicl. 

4. T h e r e  a father made a fraudulent conveyance of slaves to h i s  son, a n  
infant of tender years, and then died, and the  slaves were taken pos- 
session of by the  grandfather of t he  infant ,  for  t he  use  and benefit of 
the  infant :  Held, t ha t  t he  grandfather was  liable to  be sued by a 
creditor of the  deceased father a s  executor de son tort .  Bniley w. 
Xtl l r r .  444. 

5 .  If a fraudulent donee of goods disposes of them to another,  who accepts 
them bonn fide upon a purchase. or even to keep for  the  donee, t h e  
vendee or bailee would not be executor d e  son tort .  But  a n  infant  
of tender years  can neither accept such a gift n o r  consti tute a n  agent 
to keep possession of i t  for  him. Ibid.  

6. The  retaining of t he  possession of slaves by a vendor,  a f ter  giving 
a bill of sale absolute on i t s  face, though no t  per  s e  fraudulent.  
ye t  i t  i s  a circumstance which with other facts and  circumstances 
found or admitted would authorize t he  court to  sag  t h a t  t h e  
transaction was void for f raud.  F raud  i s  a question of law. upon 
facts and  circumstances found or admitted.  Rea v. Alerander.  
644. 

7. Where i t  is  a par t  of the  agreement of sale tha t ,  notwithstanding 
the  absolute deed. t he  vendor shall have t h e  possession and use of 
t he  property conveyed for a n  indefinite period, t h i s  amounts  t o  a n  
express secret t ru s t  for t he  vendor. and constitutes a fraud on cred- 
i tors  deceived or hindered by the  transaction.  Ibid. 

See Mortgagor. 1. 

F R E E  PERSOSS OF COLOR. See Constitution. 
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GIFTS OF SLAVES. 
Where a parent, since the act of 1806, placed slaves in the possession of a 

child, and then died intestate, in order to make it  an adrancement, a 
gift  of the slaves at the time, and not a loan, must have been in- 
tended. C o m n  v. Tut  ker, 78. 

HUSBAND AND WIFE. 
Where a conveyance of land is made to husband and wife, they do not 

take interests either a s  joint tenants or tenants in common, but 
they take estates in fee by entireties, and not by moieties. The 
husband cannot, by his own conveyance, divest the wife's estate, 
and, on her surviving him, she is entitled to the whole estate. 
Scedham v. Branson, 426. 

See Divorce; Marriage. 

INDICTMENT. 
If a n  indictment sufficiently charge any offense, though not the one 

intended, i t  cannot be quashed. S. v. Evans, 603. 
See Forcible Trespass, 1 ,  5, 6 ;  Bawdy-house; Malicious Mischief, 1, 2; 

Nuisance; Retailers, 4. 

INFANTS. See Executors and Administrators, 9. 

INSOLVENT DEBTORS. 
1. Where a person is arrested on a ca. sa. and an issue of fraud is made 

up between him and his creditor in the county court, the issue is 
found against the debtor, and he appeals to the Superior Court, the 
sureties to the appeal are bound absolutely for whatever judgment 
may be rendered against their principal in the Superior Court. 
Williaw~s v. Floyd, 649. 

2. Such sureties have no right to surrender their principal to the sheriff 
in discharge of themselves. Ibid. 

3. Under the insolvent debtor's law of 1822, Rev. Stat., ch. 58, sec. 10,  
the discharge of a debtor, arrested on a ca. sa. a t  the instance of a 
creditor operated only against the creditors who had been duly 
notified under the provisions of that act. Ibid. 

4. Where a debtor is  arrested under different cn. sas. a t  the instance of 
several creditors, he has a right under the act of 1836. Rev. Stat., 
ch. 58, sec. 20, if he applies for his discharge as an insolvent debtor, 
and fraud is suggested in answer to his application, to require that  
all the creditors he may notify shall join in the trial of one issue, 
and the court will so direct. Ibid., 649. 

5. But this is for the ease of the debtor, and he may waive the privilege 
by joining issue with each creditor, and then a verdict in his favor 
in  one case will not discharge him from the responsibility in  the 
case of another creditor. Ibid. 

INTEREST. See Contracts, 11, 14, 15. 

JURISDICTION. 
1.  In  an action of assumpsit for goods sold and delivered, brought in  the 

county court, the damages were laid a t  $200. The evidence in sup- 
port of the action was on the following instrument: "22 April, 1840. 



Received 1.500 (hundred )  weight of bacon a t  6 cents, and 128 lbs. of 
lard.  William Tabor." On the  back was  indorsed, "Credit $36, paid 
22 April" The jury found a verdict for $76.20: Ileld. t h a t  t h i s  
instrument was neither a promissory note nor a liquidated account, 
and, therefore. the case did not come within t he  provisions of t he  
act  of 1826, Rev. Stat . ,  ch. 31. see. 40, prohibiting the courts from 
taking jurisdiction of any sum less t han  $100 due  by bond, note, o r  
liquidated account. X ~ z c m n n  z'. Tubor.  231. 

2. Held.  also, t ha t  if this were not so. yet  t he  court  could not dismiss 
t he  sui t  on motion, a s  the  action was  "commenced" for more  than  
$100 the  defendant's objection should have been urged by a plea in 
abatement.  Ibid.  

See Justices,  4. 

JURY. 
1. In  the  tr ial  of a capital case, the  original z'enil'e ought to  be first d r awn  

and  tendered; but if t he  judge should, where  there a r e  only eleven 
of t he  original panel, direct  tales jurors to be drawn with them. t he  
prisoner has  no r ight  to a venire  de novo on th is  account, if he  has  
had opportunity of accepting or rejecting all  of the  original cenire.  
S.  v .  Ly t t le ,  58. 

2. Where  one of t he  tc'nzl'e, upon being called, was  challenged by the  
Sta te  and directed to retire till the  panel was gone through with,  
and  was  not af terwards  recalled, the  prisoner making no  motion to  
t h a t  effect and i t  being known tha t  the  juror was a n i tnes s  for the  
prisoner:  Held.  t ha t  th is  was no ground for a venire de novo on t h e  
pa r t  of the  prisoner. Ibid. 

3. A short  absence of one of the  jurors impanneled. for necessary pur-  
poses and without any imputation of improper motives, does not 
vit iate the  verdict of t h e  jury. Ibid. 

4. Where in a capital  case. when one of the  jury, on  their  coming in to  
court and being polled, said " tha t  when h e  first went out he  was  not 
for finding the  prisoner guilty, but t h a t  a majority of the jury was  
against  him, and tha t  h e  then agreed to t he  verdict of guil ty a s  
delivered in  by t h e  foreman," and when. being again asked, "TJThat 
i s  your verdict now?" he  replied. "I find the  prisoner guilty": Held,  
tha t  there was  no  objection in law to  t he  verdict. 8. 1;. Got l l~ in .  401. 

JUSTICES O F  THE PEACE. 
1. A seal i s  indispensably necessary t o  a war ran t  issued by a magistrate 

t o  ar res t  a defendant on a criminal charge. Welr h 7%. Scott. 72. 
2. I t  is t he  duty of a magistrate,  before issuing a warrant  on a criminal 

charge. except in cases super v isum,  to  require evidence on oath,  
amounting to a direct  charge or creating a s t rong suspicion of gui l t ;  
and a n  innocent person, arrested on a v a r r a n t  issued by a magistrate 
not on h is  own view, nor on any  oath, would have a n  action agains t  
the  magistrate.  But the officer executing such a warrant  is justified. 
t he  subject-matter being within the magistrate 's  jurisdiction, though 
i t  does not appear upon what evidence i t  was  issued. Ibid. 

3. Where  a magistrate gives a judgment against  a defendant for a sum 
beyond his jurisdiction, the  defendant may  have an  action for any 
acts done under  i t ,  o r  he  may resort  to  a writ  of false judgment t o  
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JUSTICES O F  THE PEACE-Continued. 
have i t  set aside. If he chooses to  appeal to the  county court .  h e  
can there  take advantage of the objection only by plea in abatement,  
or according to t he  established course of our courts. under t he  
general  issue. Xoi-ynn 1'. dl lei?.  156. 

4. A single magistrate has  jurisdiction of debts, though abore $60, 
founded upon a former justice's judgment. I b i d .  

5.  A warrant  from a justice in a c i ~ i l  case nced not  on its face be re turn-  
able cn  a certain day or a t  a certain place, but only ~v i th in  th i r ty  
days. The day and place a r e  t o  be notified by the constable who 
serves the  x a r r a n t .  D u f f ? /  I . .  Q ~ e r i t t ,  455. 

6.  A war ran t  from a justice in a civil case requires no seal. Ibicl. 

7. A war ran t  from a justice in a civil case must name the  proper parties. 
and stare a cause of action within t h e  justice's jurisdiction, both a s  
to  t h e  nature  and amount  of t he  demand. I b i d .  

8. The  overseer of a road ma) recover in h is  own name the  penalty for 
hands  not working on the  public road. H e  is  not bound nor  required 
to  sue "for hmiself and the  county.', since the  fine is  to be applied 
by t h e  overseer to the  keeping up of the  road. Ibztl. 

9. Judgment  on a war ran t  b\ a n  overseer of a road for $30, for t h i r t y  
hands  not working on a p u b l ~ c  road. when the  jury find only $28, 
will no t  be arrested.  As there  a r e  no declarations on a warrant ,  the  
cour t  will intend there  were th i r t y  counts for $1 each per hand,  and 
then there ma;\ be judgment on t h e  t aen t j - e igh t  counts proved. and 
not  on the  other two. I b i d .  

10. T h e  warrant  for t he  penalty for not working on a road need nor show 
on i t s  face tha t  the  road was  in  t he  county in which the  war ran t  
issues. Warrants  never have a venue. The  objection, even if t he  
case had been in a court of rerorcl. mus t  have been taken advantage 
of by a plea in abatement.  I b i d .  

11. A war ran t  for a penalty must set  for th  t he  acts which give the  penalty 
t o  t he  plaintiff. i n  order to show "how t h e  sum i s  due," and th i s  i s  a 
ma t t e r  of substance. But  t h e  plaintiff may amend by agreeing t o  
claim no  costs from the  defendant. Ibiri. 

See Evidence, 18. 

JUSTICE'S EXECUTION. 
1. Where the  execution of a justice of t he  peace i s  on the  same paper 

with t he  judgment, it must  be considered a s  referring to the  judg- 
ment ,  and is  made  certain a s  to t he  debt. interest ,  and costs, and 
t h e  person who recovered the  same. Mr7Lrnn c .  Pnul. 22 .  

2. Where  t h e  levy of a justice's execution was "on 450 acres of land 
adjoining the  lands of A., R., and C." '(mentioning the i r  names ) ,  t he  
cour t  can see no objection to t he  levy on i t s  face, and wi thout  
fu r the r  evidence cannot say tha t  t he  land was not sufficiently identi- 
fied a s  our  act of Assembly requires. I b i d .  

3. I t  is  no t  competent, on the  t r ia l  of a n  action of ejectment, for a party 
who claims under a levy made by v i r tue  of a justice's execution t o  
prove by par01 t h a t  due  notice had been given of such levy by the  
constable. a s  required by ac t  of Assembly. Ibicl.  

4. The  awarding of t he  crndit ioni cspouns or order of sale by the county 
court  imports tha t  notice has been duly given to the  defendant, unless 
t h e  contrary clearly appear. I b l d .  
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JUSTICE'S EXECUTION-Continued 
5. Especially is  t ha t  the  case when the  Court expressly declare t h a t  

notice h a s  been given. Ibid. 
6. When a n  execu t~on  from a j u s t ~ c e  has  been l e ~ i e d  on personal property. 

and is  a t t e r n a r d s  s t a l ed  according to I a n ,  the  levy I S  released, and 
the  oxvner ma)  sell t h e  propert1 to whom h e  pleases. Hamilton v. 
Hcnry. 218 

7. When an  execution i s ~ u e d  by a justice is  returned to t he  county court  
levied on land, no execution against  the  goods and chattels of the  
defendant can issue from t h a t  court unless on application of the  
plaintiff a judgment has been there previously rendered for the  
amount  of t h e  recovery before t he  justice. If such execution issues. 
i t  is void. Ibid. 

8. An execution from a justice of t h e  peace issued against  a defendant in 
h is  lifetime. After his death,  and before t h e  re turn  day of t he  
execution, i t  was, for want of chattels, levied on his lands,  t he  levy 
re turned to the  county court, and,  a f ter  due  notice t o  t he  heirs. t he  
court  ordered the  lands to  be sold and tha t  a cvnditioni issue for 
t ha t  purpose: Held,  t ha t  the  levy was good, t he  proceedings under 
i t  regular. and t h a t  when the  sale rock place i t  should have relation 
back to t he  levy, and the  proceeds should be applied to  t h a t  execution 
in  preference to executions subsequently issued from a court  of 
record on a judgment against  t he  hei rs  upon a sci. fa .  Pnrr ish  c. 
Turner.  279. 

9. When a party i s  dead a t  t he  t ime of t he  levy on lands  under a justice's 
execution, notice t o  h is  heirs is  a s  effectual, a s  if given to  t he  par ty  
himself, when living. Ibid. 

LAWS O F  OTHER STATES. 
1. Wha t  i s  t h e  law of another Sta te  (not  contained i n  a s t a tu t e )  is, l ike 

t h e  law of foreign countries, a ma t t e r  of fact t o  be tr ied by the  jury, 
and cannot be determined by the  rourt .  Voore  v. Gz~unn .  187. 

2. Where  a case arises under  a s ta tu te  of a sister State,  the  s ta tu te  being 
properly authenticated under t h e  ac t  of Congress, o r  proved under 
our  a r t  of Assfmblv, it i s  the  province of t h e  court to  decide both upon 
the  existence of t he  s ta tu te  and i t s  proper construction. Ibid. 

3. So, a h e r e  the  plea of itul t w l  r c ~  orrl i s  pleaded t o  a judgment or other 
proceeding In a ccur t  of r r rord  in another  Sta te ,  from necessity t h e  
court  to whom it i s  exhibited decides not  only upon the  legal exist- 
ence of t h e  supposed record. but upon i t s  effect. Ibitl. 

LIMITATIONS. STATUTE O F .  
1. An act  or a c k n o ~ ~ l e d g n ~ e n t  of one partner,  a f ter  t he  dissolution of t he  

partnership,  which prevents t he  operation of the  s ta tu te  of l imita- 
t ions a s  to t ha t  par tner  will also prevent i t s  operation a s  to  t h e  
other partners.  Tt'alton c. Robinson. 341. 

2. Making a payment on a note repels t he  s ta tu te .  It i s  assuming the  
balance anew. Ibzd. 

3. A person suing. in ejectment. who was  under a disability. which pre- 
vented the  s ta tu te  from running against  h im,  i s  entitled t o  recover 
h is  share,  al though there a r e  tenants  i n  rommon with h im whose 
r ight  of action i s  barred by t h e  s ta tu te .  CaTd~cell v. Black. 463. 



LIMITATIOSS, STATUTE OF-Continued. 
4. An action of ejectment by husband and wife is  not barred by t h e  

s ta tu te  of limitations, al though the  defendant may have been seven 
years i n  possesion under color of t i t le,  the  possession having com- 
menced du r ing  the  disability of t he  wife. I b l d .  

5. T h e r e  a husband sells land b~elonging to his ~vi fe ,  by a deed purporting 
to  convey a fee simple, she  not having joined in tlie conveyance so  
a s  to pass he r  title, and  tlie bargainee takes and holds possession 
under  such conveyance: Hc l d ,  t h a t  neither she nor  he r  he i rs  if she  
died dur ing the  coverture a r e  barred from assert ing her  or the i r  
t i t le by the  s ta tu te  of limitations, unti l  a f ter  tlie lapse of seven years 
f rom the death  of t he  husband, t he  possession cf the  alienees not  
being adverse unti l  t he  death  of the  husband. I . 'ug(~n i.. Il'n77ier. 634. 

See Assumpsit, 2, 6. 7 :  Constables. 6 ;  Derises,  3. 

LUSATIC.  See Appeal, 1. 

1. An indictment for  "unla~vfully,  wickedly, and malicionsly" cut t ing  and 
destroying a quant i ty  of s tanding Indian corn cannot be supported. 
S. v. Helms. 364. 

2.  An indictment for nialicious mischief nil1 only lie for the  nialicious 
destruction of personal property. I b i d .  

3. Growing corn, except in a few cases, is regarded as  a part  of t he  
realty.  Ibid. 

MALICIOUS PROSECUTIOX. 
1. In  a n  action on t h e  case for a malicious prosecution, the  ~ v a n t  of 

probable cause for t he  prosecution does not n e ~ e ~ s s a i ' i l y  i m ~ l y  lnalice 
in t he  prosecutor, so  a s  to authorize the  judge to  pronounce t h a t  
th is  want of probable cause implied such malice. Bell r .  Pcnrcy, 83. 

2. And a s  the defendant in tha t  action may prore  t h a t  the  plaintiff was  
actually guil ty of the  offense charged, so he  may also prove ma t t e r s  
sho~v ing  probable cause, though h e  did not know them a t  t he  t ime 
he  insti tuted the  prosecution. I b i d .  

3. The right to re( over in such 211 action depends u p m  the  ent i re  inno- 
cence of the  plaintift and malice in the  defendant. I b i ~ l .  

MARRIAGE. 
1. A marr iage  between a colored and a white person, contracted in 1832, 

n a s  void by force of the  s ta tu te  passed in 1830. T h o u ~ h  th i s  la t te r  
s ta tu te  was repealed by the  Revised Sta tu te ,  passed in 1836. ch. 1. 
sec. 2, repealing all previous statutes,  yet tha t  s ta tu te  provided t h a t  
such repeal should not affect r ights  of actions, crimes, or prosecu- 
t ions arising befcre the  repeal. 8. c. Hooper. 487. 

2. Where  a marr iage  i s  between persons ciie of whom has  no capacity 
to contract  marr iage  a t  all. a s  x h e r e  there  i s  a want of age o r  
understanding, or a prior marr iage  still subsisting, the  marr iage  
is  void absolutely and from the  beginning, and.  a s  between t h e  
parties themselves and those claiming under them, no rights whatever 
a r e  acquired by th is  marriage.  Gatl i ings c. Wil7irrms,  487. 

3. And whether a marr iage  was  void or not may  be inquired into by a n y  
court  in  nh ich  rights a r e  asserted under i t ,  al though the  parties to 
t he  marr iage  be dead. Ibid. 

527 
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MARRIAGE-Continued. 
4. Where there are  busband and wife domiciled in this State, and the 

husband obtains a divorce from the bands of matrinlony on a peti- 
tion against his wife-if the wife afterwards goes into another State, 
the first husband being living, for the  purpose of evading the  laws 
of this State, and there marries another person, such marriage i s  
null and void to all purposes. Wllliarns v. Oates, 535. 

See Practice and Pleading, 20. 

MARRIAGE SETTLEMESTS. 
1.  Marriage settlements must be proved within six months after their 

execution before a judge either of the  Superior or Supreme Court, 
or before a court of record, or otherwise they will be void a s  to  
creditors. Probate before the clerk of the  county court, a s  in the  
case of deeds in trust,  will not be sufficient. Smith v. Castrix, 518. 

2. An unauthorized registration is not even notice. Ibid. 

MILLS. 
1. None but a person whose land is overflowed by a millpond can have 

the remedy to recover damages by petition for the injury sustained 
by the erection of the mill. as  provided by our statute concerning 
mills. Rev. Stat., ch. 74, see. 9, et seq. Waddy v. Johnson. 333. 

2. When the land is overflowed, the  owner may recover full compensa. 
tion for all the  injury he has  sustained thereby, whether i t  be more 
or less direct, whether i t  affect his dominion in the land by taking 
away its use or impair the  value of that  dominion by rendering the  
land unfit o r  less fit for a place of residence, o r  whether the  injury, 
reaching beyond its immediate mischief, extends also to the person 
or the personal property of the petitioner. Ibid. 

MORTGAGOR AKD MORTGAGEE. 
1. A delay of a mortgagee to enforce the  payment of his debt i s  not 

fraudulent, so a s  to  make his mortgage void, but the creditor may 
have his remedy in equity, or promptly a t  law by a sale of the  
equity of redemption. Davzs v. Evans. 525. 

2. A purchaser a t  a sheriff's sale of an equity of redemption. may recover 
in  an action of ejectment against the  mortgagor who was in posses- 
sion. Ibid. 

3. The mortgagee, who is subsequently permitted to come in and defend 
the action, can make no defense which the original defendant could 
not make, and is, therefore, like him, estopped from denying the  
plaintiff's right to recover. Ibid. 

4. The act of 1812, Rev. Stat., ch. 45, sec. 5, makes the  equity of redemp- 
tion, when sold under execution, a legal interest, to the  extent. a t  
least, of enforcing i t  by a recovery from the mortgagor himself. Ibid. 

5. The act  of 1812, Rev. Stat.. ch. 45, sec. 5, includes not only express 
mortgages, but also those that were intended to be securities in the  
nature of mortgages. and so held to be by construction of a court of 
equity. Ibid. 

See Sheriff, 6 ;  Vendor and Vendee, 4. 

NOTICE TO QUIT. 
1. Six mcnths notice to quit must  be given to a tenant from year to year 

before a n  action of ejectment can be commenced against him. 
Erwin v. Coz. 521. 528 
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NOTICE TO QUIT-Contiwued. 
2. Where a person who had a lease until a day certain, having had notice 

to quit, held over. and an action of ejectment had been brought 
against him by the lessor, and pending this action he quitted the  
possession, and then the lessor sued him and recovered a certain 
sum for his use and occupation of the premises during the time he 
held over: Held. that  this was not a waiver of the notice nor 
evidence of a new tenancy from year to year. Steadnzan v. XcIntosh, 
571. 

3. I f  the  money recovered in the last action had been rerovered o r  re- 
ceived a s  rent, i t  would have been evidence of a new tenancy. Ibid. 

NUISANCE. 
1. I t  i s  only when the act or acts done by a person, or the  omission to 

act by one who ought to act. operate to the  annoyance, detriment or 
disturbance of the  public a t  large, that  the offender is liable to  
indictment at  the common law. S. v. Debcrry, 371. 

2. A single act of drunkenness, though i t  be in the presence of a crowd, 
i s  not indictable, if the  perscns assembled were not thereby annoyed 
or disturbed. Ibid. 

PARTNER. See Statute of Limitations. 

PATENTS. 
A seire faczus to repeal a patent should set out particularly the  patent 

of the  plaintiff, or his title derived from a patent, with i ts  boundaries, 
and location; also, a copy of the patent, with i ts  boundaries, granted 
to the  defendant or the person under whom he claims, with 
all their correct names, and also how the two patents conflict; and 
the  scrre focitrs should also aver the reasons why the defendant's 
patent should be cancelled. If the defendant denies any of the  
plaintiff's allegations, issues upon those allegations and denials must 
be found by a jury. Otherwise, the court will not give judgment. 
Holland v. Crow, 448. 

PRACTICE AND PLEADISG. 
1. A plaintiff cannot be nonsuited after a judgment by default against 

one of the defendants. S. v. Pool, 105. 
2. In  sending a transcript of record in pursuance of a certiorari from 

one court to another, i t  i s  not necessary that  the transcript should 
be affixed to the writ  of certiorari (though i t  is most proper i t  
should be so) .  provided enough appears to show the court into which 
i t  i s  certified that  i t  is in t ruth  the proper transcript. &'. v. Carroll, 
139. 

3. To a tender of an issue to the country by a prisoner in a plea of "not 
guilty" ( in  a capital case) the  Attorney-General always replies the  
similiter, ore tenus; the  record need not show it. Ibid. 

4. Where a prisoner prays a benefit of his clergy, a counter-plea may be 
filed in the name of the  prosecutor "for and in behalf of the State," 
"if the  same be adopted by the  Attorney-General, though i t  should 
properly be in the  name of the  Attorney-General. Ibid. 

5. If the  prisoner contends that the  offense for which he now prays his  
clergy was committed before his  allowance of clergy for a former 
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PRACTICE A S D  PLEADISG-Continued. 
offense. he must avail himself of that defense by a plea of pardon 
when brought up for judgment. or by a special replication to the  
counter-plea. Ibid. 

6. A judgment of dismission i s  a proceeding unknown in courts of 
common-law jurisdicticn. V o r q u n  2.. iLllen, 156. 

7. Where there are  several plaintiffs in a n  action of iort, and after the  
pleadings are  made up one of the plaintiffs comes into court and 
enters a re tmr i t .  the proper course for the  court is to permit his 
name to be stricken from the writ and declaration and suffer the 
other plaintiffs to proceed with the  suit. In  such a case the court 
should nor suffer the  defendant to amend his  pleadings by pleading 
in abatement the want of the proper plaintiffs. Wilk in son  ?;. Gzl- 
christ. 228 .  

8 .  If one of the plaintiffs releases to the  defendant. the defendant may 
plead this release in bar since the last continuance, and in England 
the other plaintiffs may reply per fmzcdem, and have this issue tried 
a t  law. But in our State the practice has been to leave the parties 
to their remedy in equity. Ibid.  

9. A plaintiff in ejectment may declare upon the same title against a s  
many persons as  a r e  in possession of the land claimed, though their 
possessions may be several and distinct of different parcels of the 
land. Loce  c. Winbourne ,  344. 

10. The defendants in such a case may defend separately, each for the 
part  in his own possession; or,  if they defend jointly, each defendant 
may require that the  jury shall find him separately guilty as  to that 
part  of the premises in his separate possession and not guilty a s  to  
the  other parts, so a s  to confine the judgment, and also the action for 
mesne profits, against each defendant, to  the parcel possessed by 
him. Ibid. 

11. The court takes nothing for a declaration but a declaration, and takes 
no notice of any practice to the contrary, farther than that  the 
knowledge of such an understanding between the parties or their 
attorneys, in a particular case, may induce the court in which the 
suit pended to  be very liberal in allowing the attorney of the success- 
ful party to  make up the record, after the  trial, in respect to the 
pleadings a s  well as  the other matters, so a s  to effectuate the  justice 
of the case as  i t  appeared to  be on the  trial. Battle v. Hozcell. 378. 

12. Where a motion i s  made in the  court below. even in a capital case, 
to  set aside a verdict upon the ground of improper conduct in the 
jurors, or other matters extrinsic of the record, and this motion i s  
founded on affidavits, the Supreme Court will not look into the 
affidavits. They can only decide upon the record presented to them, 
and. therefore. if such motion is designed to be submitted to their 
revision, the facts must be ascertained by the court below and 
spread upon the record. 8. v. Godwin. 401. 

13. After a witness on a trial  has  been cross-examined, it is in the discre- 
tion of the presiding judge to permit or refuse a second cross-examina- 
tion. Counsel cannot demand i t  as  a right.  S. v. Hoppi.7~.  706. 

14. A declaration in ejectment may be against several defendants holding 
different parcels of the same tract. Sredhnnl c. Branson. 426. 
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PRACTICE AXD PLEADIXG-Continued. 

15. An  objection t o  t he  process by which a defendant is  brought into 
court  comes too late after h e  has  appeared and pleaded in bar  of 
t he  action. D u a y  v. Avcritt, 455. 

16. The  court below should not present to this Court  for i ts  determination 
points which did not ar i se  from facts proved on the  tr ial ,  but from 
alleged fac ts  made the  foundation of a motion for a new trial .  
Caldzcell c. Black, 463. 

17. I n  the  case of a petition for a condemnation of a n  acre of land for the  
si te of a public mill, under our  ac t  of Assembly. Rev. Stat . .  ch. 74, 
see. 2, where t h e  county court  ordered a condenmation of the  land, 
and refused a n  appeal from t h a t  order to the  party owning the  l and :  
Held, tha t  t he  Superior Court  was  right i n  ordering a cert iorari  to  
bring up the  proceedings before them. Brooks v. Not'gan. 481. 

18. Although a n  appeal which i s  i n  t he  nature  of a n e v  tr ial  on the  facts 
and merits  cannot be sustained unless expressly given by statute,  the  
Superior Court  will always control inferior magistrates and tr ibunals 
i n  maters  for which a wr i t  of e r ro r  does not lie, by crrt iornri  t o  
bring up the i r  judicial proceedings to  be reviewed in t he  manner  of 
law;  for i n  such case t he  certiorccri i s  in effect a writ  of error,  a s  all  
tha t  can be discussed in t he  court  above a r e  the  form and efficiency 
of t he  proceedings a s  they appear  upon t h e  face of them. Ib id .  

1 9 .  T h e  record sent up  t o  th is  Court  should not state the  points of law 
arising on the  t r ia l  which r e r e  decided by the  judge below against  
t he  party in whose favor i s  given the  final judgment from ~ v h i c h  the  
o ther  party appeals. Gnthings 2;. Williams, 487. 

20. Where a par t  of the  charge of t he  court  t o  the  jury related to a 
mat ter  totally immaterial ,  and benefited neither the plaintiff nor t he  
defendant, th is  i s  no  ground for a new trial ,  Rntlifl v. Huntley,  545. 

21. The  county court  has  a r ight  to  permi t  a sheriff to amend his  r e tu rn  
on a n  execution to  t h a t  court  by s t r ik ing ou t  a return of a levy and 
sale and re turning nulla bona. If upon an  appeal from th is  decision 
the  Superior Court undertakes,  without i t s  appearing on the i r  
records t ha t  they had examined into t h e  mer i t s  of t he  case, to reverse 
th is  order, i t  mus t  be presumed to  be done upon the  ground tha t  t h e  
county court had no legal author i ty  to make such a n  amendment :  
and, therefore, t he  Superior Court was  in error.  and their  decision 
mus t  be reversed and tha t  of t h e  county court affirmed. Diekinson c. 
Lippitt, 560. 

22. A declaration against  a minis ter  of t he  gospel o r  justice of t he  peace, 
under the  s ta tu te  of 1778 (Rev. Stat . ,  ch. 71. sees. 1. 2, 3, 4 ) ,  for  a 
penalty in marrying t ~ o  persons ~ v h o  had not complied with t h a t  
statute,  mus t  s ta te  not  onl!: t ha t  they were married without a 
license, but also t h a t  no  certificate of the  publication of bans was  
produced to  t he  minister or justice. A mere  averment t ha t  there  
was no license, and tha t  there  had been no  publication of bans i s  not 
sufficient to support the  declaration. Drnkc c. McMinn. 639. 

23. Where  a court, i n  t h e  exercise of i t s  discretion, directs t h a t  a n  order  
previously made by them should be str icken out,  i t  i s  t he  same a s  if 
such order had never existed. 1Villinrn.r v. Floyd. 649. 

24. Where  a plaintiff, having two judgments agains t  t he  s ame  defendant,  
brought h i s  action against  the  sheriff for a n  escape and declared 
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PRACTICE AND P L E A D I N G C o n t i n u e d .  
on both the  judgments:  Held,  t ha t  though he could not recover on 
one he might on the  orher judgment. Lush a. Zzglar, 702. 

See Contracts, 8 ,  Ejectment,  2. 3, 4. 

1. The  uninterrupted possession of a slave for a long time. even before 
the  ac t  of 1820. Rev. Stat . ,  ch. 65. see. 18. affords a strong presump- 
t ion of a good title in the  possessor, unless reasonably rebutted by a 
fiduciary relation, a n  acknowledged bailment, disability of the  one 
alleged to be t h e  real  owner, or the  like. Gathings c. Wil l i ams ,  487. 

2. The  act  of 1826, Rev. Stat . ,  ch. 65, sec. 13, making t h e  lapse of ten  years  
a presumption of payment,  applies to simple contracts a s  well a s  t o  
sealed instruments.  Spruill 2;. Dacenport, 463. 

3. But  th is  legal presumption arises only on the  expiration of ten years 
from the  t ime t h e  cause of action accrued. Therefore. when t h e  
action was upon a receipt of the defendant's testator.  who was  a con- 
stable, for notes belonging to the  plaintiff, to  collect, and i t  did not  
appear by any actual proof tha t  any demand had been made  by t h e  
plaintiff unti l  fifteen years after t he  da t e  of the receipt, but  t h i s  
demand was made within three  years before t h e  bringing of th is  
action: Held,  t h a t  t h e  judge below erred in  instructing the  jury 
t h a t  though there  was  n o  demand before the  one proved, and, there- 
fore, t he  ordinary s ta tu te  of linlitations could no t  run.  yet t h a t  a f t e r  
t h e  lapse of ten years from the  date of t he  receipt t he  law presumed 
t h e  claim settled, unless the  contrary appeared. I b i d .  

4. But  t he  judge might  very properly have left to  the  jury the  grea t  
length of t ime which had elapsed a s  a circumstance from which they 
migh t  have inferred tha t  ei ther a sett lement had  been made or a t  
least  t h a t  there had been a demand for a sett lement so long ago a s  
to  let in the  operation of the  s ta tu te  of l imitations.  I b i d .  

5. No length of possession of lands \\ill in lnlc amount  to a presumption 
of t i t le n h e n  the  origin of t he  possesssion i s  shown;  but such pos- 
session, with i t s  a t tendant  circumstances. must  be left t o  t he  jury a s  
a ma t t e r  of fact, from which they may or may  not infer tha t  a legal 
conveyance of t i t le had been made to  t he  person claiming under t he  
possession. Callender v. Sherman.  711. 

6. A t  any rate. t he  original consistency of relation between the  posses- 
sion and the  opposite title mus t  have been clearly dissolved and 
turned into a n  adverse pcssession for many gears  before suit .  i n  
order to  make  i t  available a s  a ground of presumption of title. I b i d .  

See Fisheries,  3, 4 ;  Roads. 

PROCESS. 
1. A seal  of a court  i s  essential to  the  validity of a commission to t ake  

testimony, directed lo  persons out cf t h e  county, from the  court  a t  
which i t  issues. F~.ceiizan c. Lexzs .  91. 

2. Though the  law says t ha t  the  officer who has  arrested a person on a 
t u .  sa. and taken bond for his appearance a t  court  shall  re turn  the  
process and bond on  o~ before the  second day of the  term,  yet t h e  
court may. if they th ink  proper, order h im t o  r e tu rn  them on t h e  
first day. E r  partp Summers .  149. 
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3. The officer mho refuses obedience to su th  an order, and sends a con- 
temptuous message to the tour t  when by their direction he i s  in- 
formed of it, ma! be fined by the tourt for a contempt. Ibrd. 

RAILROAD COMPAXIES. 
1. When a n  act incorporating a railroad company declares that after the 

assessment and payment of the damages for the land to be used for 
the construction of the road the company may enter upon the said 
land, etc., "and hold the  said land to their own use and benefit for the 
purpose of preserving and keeping said railroad during the contin- 
uance of their corporate existence" (sixty years) ,  "and in all things 
to  have the same polver and authority over said land so laid off, 
during their existence a s  a corporation under the  l a m  of this State. 
a s  though they owned the fee simple therein": Held,  that  by this  
clause the corporation after assessment and payment of damages, be- 
came the tenant of the land, a s  the owner of the legal estate for the 
term of sixty years, subjkct to the earlier determination of the corpor- 
ation from any cause. S. v. Elves. 297. 

2. Held.  further,  that  the provisions in this section that the said com- 
pany "shall hold the said land for the  purpose of preserving and 
keeping up the road" does not make a condition upon the performance 
of which their estate depends, but these words only assign the reason 
why the law vests the estate in the corporation. Ibicl. 

3. From the nature  of things, as, for instance, from the absolute neces- 
sity of giving such a corporation a right to trespass q. c. f. or eject- 
ment, to protect i ts enjoyment of the road, i t  follo-n-s that  an estate 
must be vested in the corporation unless i t  be clear tha t  the contrary 
was intended. Ib id .  

4. And such interest in the land may be sold under an execution against 
the  corporation, although the corporate franchise itself cannot be 
sold under an execution. Ib id .  

5. The right of transporting persons or things eyer the land of another 
for toll is but an easement united with a franchise, and i s  not dis- 
tinguishable from other franchises. Ib id .  

6. A railroad corporation is not dissolved by the sale of i ts road. Ibid.  

7. Only the real estate which remains in a corporation a t  the moment 
of i t s  dissolution reverts t o  the original proprietors; what has been 
divested out of the corporation by its own act or the  act of the  law 
does not so revert. Ibzd. 

8. Land, therefore, which has been vested in a railroad company for the 
use of the road. if sold by execution, belongs to the purchaser until  
the  charter of the  company would by the limitation of i t s  charter 
have expired. Ib id .  

9. A railroad i s  not in all respects a h i g h ~ a y  p f ~ b l l c i  juris, but it is the 
subject of private property, and in that  character is liable to be sold, 
unless the sale be forbidden by the Legislature, not the franchise, 
but the land itself constituting the road. Ibzd. 

REPLEVIN. 
Where an action of replevin is brought to recover possession of a slave, 

in which an estate for the life of another is claimed, and the tenant 
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for life dies pending the action, the  plaintiff is only entitled to re- 
cover the  value of the life estate and damages for the detention. 
Bnrhanz v. Xassey, 192. 

RETAILERS. 
1. The justices cf the county court are not bound to grant a license to 

retail spirituous liquors to every one who proves himself of gaod 
moral character; nor have they, on the  other hand, the arbitrary 
power to  refuse, a t  their will, all applicants for license who have 
the qualifications required by the statute.  Rev. Stat., ch. 82, see. 7. 
Attorney-General v. Justices. 315. 

2. They have the right to exercise only a sound legal discretion, referring 
itself to the wants and convenience of the people, to the particular 
location in which the  retailing is to be carried on, and to the number 
of retailers that may be required for the  public accommodation. Ibid. 

3. The justices having a discretion to a certain extent in granting license 
to  retail, a mandamus will not lie t o  compel them to  grant a license 
to any particular individual, though he may have been improperly 
refused a license. Ibid. 

4. But if magistrates, fully informed that the3 have discretion to regulate 
a branch of the public police (as,  in this  case. in granting license to 
retailers) perversely abuse their discretion by obstinately resolving 
not to exercise i t  a t  all, o r  by exercising it  in  a way purposely to  
defeat the legislative intention or t o  oppress a n  individual, such a n  
intentional and, therefore, corrupt violation of duty and law must be 
answered for on indictment. Ibzd. 

ROADS. 
1. Where a road has  been used by the public for twenty years without 

obstruction or hindrance. a grant from the owners of the land over 
which the road passes may be presumed. S. v. Hunter,  369. 

2. Where a person who occupies a tract of land over which a public road 
runs  keeps up a fence across the road, though he did not originally 
erect i t ,  he is liable to an indictment for a nuisance. Ibid. 

SEARCH WARRANT. 
1.  A. magistrate has  no right to isssue a search warrant  for runaway 

slaves or such a s  have been seduced away. S. v. Mann. 45. 
2. A search warrant can only isssue for goods or chattels which are dis- 

tinctly alleged to have been stolen. Ibid. 
3. Where on the face of such a warrant i t  appears tha t  the magistrate 

had not jurisdiction, the officer who attempts t o  execute i t  is a 
trespasser. Ibid. 

4. A magistrate ought to issue no such warrant except on oath; but 
although i t  does not appear to  have been issued on oath, the officer 
i s  justified in executing i t  if the  subject-matter be within the magis- 
trate's jurisdiction. Ibrd. 

SEDCCTIOS. 
1.  A father can maintain either an action on the ca?e or an action of 

trespass for the  seduction of his daughter, living with him, or being 
under his control. Briggs c. Evans, 16. 
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2. Nor, where pregnancy is a consequence of the seduction, i s  i t  necessary 
for the father to  x a i t  till the birth of the child to entitle him t o  full 
damages. I b i d .  

3. An actual contract for services between the father and his daughter, 
though she be of age, is not required to be proved. I t  is presumed 
from any, the  slightest, services rendered by her in the family. Ib id .  

4. The action rests upon the assumed relation of master and servant. and 
not upon that of father and child. I b i d .  

SHERIFFS.  
1. I t  is not necessary, in an action against a sheriff for the misconduct 

of one who acted a s  his deputy, to show a written deputation. S .  2;. 

Allen. 36. 
2. I t  is sufficient to  show that  he acted generally as deputy, without going 

back to his appointment. I b i d .  

3. There is no law which requires the deputation of the sheriff to be in 
writing. I b i d .  

4. When claims a re  put into the hands of an officer for collection, and 
he refuses or neglects to account for them, he i s  justly chargeable 
not only with  the  principal sums, but also with interest from the  
time the claims began to bear interest. Ib id .  

5. The sheriff is subject to  the payment of 12 per cent interest on moneys 
collected and not properly accounted for according to our  act of As- 
sembly, though the default was that of his  deputy. I b ~ d .  

6. Where an equity of redemption is sold under an execution against the  
mortgagor. the  purchaser is bound to pay the money secured by the  
mortgage in the same manner a s  the mortgagor was, and the surplus 
of the proceeds of such sale beyond the amount of the execution be- 
longs to the mortgagor and those who represent him. S. v .  Pool. 105. 

7. And where the sheriff himself, u h o  sold such interest, was the mort- 
gagee or trustee. his sureties on his cfficial bond are liable for such 
surplus. Ibzd.  

8. A bond, given by a sher~ff for the discharge of his official duties, 
though void. according to  the previous decisions of this court. be- 
cause those u h o  accepted i t  had, a t  the time. no legal authority to do 
so, yet will become valid a b  znztzo fr'om a subsequent act of the  
Legislature declaring that such bonds should be considered as  having 
been legally delivered. Ibzd.  

9. And this consequence will follow, although the act of Assembly ( a s  
our act of 1844) was passed not only subsequent to the institution of 
the action, but also to the determination in the court below and the  
appeal to this  Court. I b ~ d .  

See Assumpsit, 1; Escape; Executions, 9, 10, 11, 12, 13, 18. 

SLANDER. 
1. To charge a man with having stolen bank notes in South Carolina i s  

not actionable in this State unless i t  be shown by proof that by the  
laws of South Carolina such stealing is subject to an infamous pun- 
ishment. Wall v. Hoskins. 177. 

2 .  KO such presumption can be made by the court a s  by the  common law 
the stealing of bank notes was not indictable, nor was it  indictable 
in  this State until the  passage of a statute in 1811. I b i d .  

535 
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SLAVES. 
1 .  An indictment charging that  a certain egro slave did "hire he r  

own time, contrary to the form of the statute," etc., is defective and 
must be quashed, because i t  omits to charge one essential par t  of the 
defense, that is, that  she was permitted by her master to go a t  large. 
S .  v. Clarissa. 221. 

2 .  Under clause 1 ,  section 31, chapter 111, Revised Statute, prohibiting 
masters from hiring to  slaves their own time: the master is not in- 
dictable-he is only subject to the penalty of $40. Nor i s  the master 
indictable under the second clause of that section; the process i s  
against the slave, not against the master. Ibid. 

3. The act of 1794 was not repealed by that of 1831 on the subject of 
slaves going a t  large. They were intended to punish different of- 
fenses, and they a re  both now retained in Rev. Stat., ch. 111, secs. 
31, 32. Ibid. 

4. To constitute the  offense under the latter section it  i s  not necessary 
that  the slave should have hired his  time. It is sufficient if the  
master permits him to go a t  large a s  a freeman. Ibid. 

5. Presentment and indictment are  considered, in construing section 31, 
a s  the same. Ibid. 

6. The owner of a slave who is hired out is not answerable to a physician 
for medicine or medical services rendered the slave a t  the  request 
of the hirer and without the  request or knowledge of the owner. 
Hayuood v. Long, 438. 

7. What  may be the  rights or liabilities in such a case, a s  betneen the  
owner and the hirer, quaere. Ibid. 

8. The hirer of the  slave, and not the  general owner, is liable in an action 
for medicine and medical services rendered the slave while the term 
of hiring continued, the  services and medicine not being rendered a t  
the  request of the owner, but a t  the  request of the hirer. Jones v. 
Allen, 473. 

9. A particular custom in  a county, that the  general owner shall pay the  
expenses, does not vary the law. Ibid. 

TAXES. 
I t  is essential to the validity of a sale for taxes that the  sheriff shall have 

returned to the county court, a t  i ts term next preceding the sale, a 
list of the lands on which the taxes are  unpaid, and which he pur- 
poses to sell. with the  names of the owners, if known, etc., a s  re- 
quired by law. The statute is not merely directory, but a sale made 
without complying with i ts  provisions i s  void. Kelly v. Craig. 129. 

2. I t  must appear on the  record that a majority of the justices were 
present in the  county court when the poor tax was laid; otherwise 
the sureties in the sheriff's bond will not be bound for it. Dudley 
v. Oliver. 227. 

3. At a sale for taxes on land, made after the first day of October of the  
year in which the taxes are payable, the sheriff has no authority to  
bid off the land in the  name of the Governor. Love v. Wilbourne. 344. 

See Bank of Cape Fear. 

TRESPASS. See Bailment. 

TROVER. See Bailment. 



TRUSTEE.  
1 .  A ccstul que t m c t  i s  not entitled to call for the  lesal  estate when, from 

the na tu i e  of the  t rus t .  h ~ s  onnership  i s  not immediate and absolute, 
and when i t  would defeat o r  put it in h i s  poner  to defeat  or endanger 
a legit imate ulterior l imi t a t~on  of the  t rus t .  Rnttle c .  P c t c ~ a y ,  576. 

2. Where  by will made since 1827 property is  conveyed to A. in t ru s t  for 
t he  use of B., and tha t  he  will pay over to him. annually,  the  net  in- 
come or interest  accruing therefrom; but  if B. should die wi thout  
lawful issue. then the  property to be held for others:  Hrlrl, t h a t  B. 
could not compel A .  to convey t o  h im the  legal estate.  I b i d .  

TRUST ESTATE. 
Where one h a s  a deed of t ru s t  for personal property, o ther  than slaves, 

t o  secure a debt,  and he  admits  the  debt has been paid, ant1 permi ts  
the  persons who made the deed to keep the  possession of the  prop- 
er ty  and sets up no  claim: H ~ l r l .  t ha t  the  title t o  th is  property i s  
revested in  t he  person who had conveyed in t rus t ,  without any  
formal reconveyance. Alerrrnrler c. Spr ings .  475. 

USURY. 
Every a t tempt  by a bank to  put upon a borrower bank bills, not i t s  oa7n, 

and below par a t  tha t  t ime and place. i s  usurious. unless the  bank 
by i t s  contract of loan engage to  make the  notes gcod a s  cash. B a n k  
v. Ford.  692. 

V E X D O R A N D V E N D E E .  
1. A sale of chattel  a t  t he  common law vested a t i t le in the  purchaser 

without a delivery. S .  c. Fuller.  27. 
2. So i t  lvas a s  to t he  sale of a slave. as  between the  parties,  under  our  

ac ts  of 1784 and 1792, Revised Code, ch. 225, see. 7,  and ch. 363. 
They only affected the  r ights  of creditors. I b i d .  

3. Whether  ou r  ac ts  of 1836. Rev. Sta t . ,  ch. 37, sec. 19. embodying these 
ac ts  and omitt ing the  preambles, may alter  the i r  construction, qucr're. 
I b i d .  

4. A mortgagee for a valuable consideration is  to be considered a pur- 
chaser under o u r  s ta tu te  against  fraudulent conveyances. Freemcrn 
r .  Lewis, 91.  

5. When A.: i n  consideration of $200 paid to  h im by B., delivered to B. 
certain slaves to  be held in t ru s t  for t he  use of A.'s wife, from whom 
h e  had separated,  and A. af terwards  became reconciled to h i s  wife 
and brought a n  action a t  law to  recover t he  slaves: Held,  t h a t  A. 
could not mainta in  the  action, because. by the  payment of the  con- 
sideration and the  delivery of the  slaves, t he  legal title had vested 
in  B. H u n t l y  T .  RatlifJ. 542. 

WIDOW. 
1. Though i t  is  otherwise i n  England, yet by our  s ta tu te  any testamentary 

provision for a wife. in either real or personal property, excludes 
h e r  f rom any other share  of he r  husband's estate of ei ther kind,  
unless she dissent from t h e  will i n  t he  manner  and within t h e  
period pointed out  by the  statute,  and thereb3 elect to  take according 
to h e r  legal r ights.  independent of t he  will. Brozcn v. B r o z ~ n .  136. 
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VIDOSV-Contznued. 
2. This case happened before the act of 1835, ch. 10, but that act refers 

only to the  case of personal estate, giving the widow the same share 
of a residue of personal estate a s  if the husband had died intestate, 
but has no provision a s  to real estate. I b i d .  

3. Where a widow files a petition for a 1 ear's provision, under the statute,  
and dies before any allotment is made, the administrator has no right 
to  revive the petition, but i t  is abated. Cox v. Brottn, 194. 

4 .  S o r  have the chlldren any right to claim an) allotment of a year's pro- 
vision. This right is only given to  a widow. and expires b) her  death 
befcre a final decree for the  allotment. Ibzd.  

Same points, K ~ ? n b a l l  t. Demmzng,  418. 

WILLS. 
1 .  A devise of a power to an executor to sell land, or a devise of the land 

to him in trust to  sell, does not give him such a n  interest in the  land 
a s  disqualifies him from being an attesting witness in the will. 
Turker c. Tucker, 161. 

2. The act of 1840, chapter 62, requires wills of personal property to be 
executed with the same formalities as  wills of real estate, is to be 
construed to mean that they shall be attested by two subscribing wit- 
nesses. no one of whom, a t  the time of attestation, is interested in 
the  bequest of personal estate. I t  does not confine the interest of 
the  witnesses to  the devise of lands, a s  in the  case of wills devis- 
ing lands. I b i d .  

3. Therefore, where the will disposes of both real and personal estate, so 
far  a s  the attestation of the subscribing witnesses is concerned, i t  
may be good a s  to the one species of property and not a s  t o  the  
other. I b i d .  

4 .  One who is named executor in a will is so far interested, by reason of 
the  commissions to which he is by law entitled, a s  to render him a n  
incompetent attesting witness a s  regards the  disposition of the 
personal property. I b i d .  

5. Therefore, where a will was made. devising real and bequeathing per- 
sonal estate, and it  was attested by two witnesses, one of whom was 
named executor, i t  was H e l d ,  that  i t  was a good will a s  to  the lands 
but not good as  to the personalty. D i d .  

6. A will of personal property must be executed according to the law of 
the  country where the domicil of the testator was a t  the time of his 
death. Hynlan v. Gaskins, 267. 

7. I t  is, therefore, most proper that such a will should be first submitted 
to  the forum of the domicil a t  the time of the death; but that course 
is not absolutely necessary. I b i d .  

8. The court of probate in this State does not inquire into the  validity of 
a will of personalty. proved in the State where the domicil was, but 
looks only to the probate, and thereupon grants  letters of adminis- 
tration or letters testamentary, a s  the case may be. Or. perhaps, the 
probate had and letters granted in another State, duly authenticated 
according to the provisions of the Constitution of the United States, 
may authorize the executor or administrator to sue in our courts. 
I b i d .  
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TVILLS-Contznued. 
9. The county in ah ich  they are  bonn notabilia of one who was domiciled 

abroad is the proper county in which probate of the will is to be had 
or letters of administration granted. Ibzd. 

10. Where a testator had his domicil in Florida a t  the time of his  death, 
and had bona notubzlia in the county of Edgecombe, in this State, a 
probate of the original will in  the  court of this county, and the grant  
of letters testamentary to the executor, are not void. Ibzd. 

11. When the probate of a will has been obtained in a slster State, and i s  
authenticated a s  the laws of the  United States direct, i t  is in  such a n  
authentic form as  to supersede the necessity of a probate in  the  
courts of this State, and such an authentication may be given in 
evidence to sustain a suit. Lancuster v. NcBryde.  421. 

12. Where a will is offered for probate upon the ground that  i t  was found 
among the valuable papers of the intestate, being all in his hand- 
writing, i t  is proper in the judge to leave i t  to the jury to determine 
whether, from all the circumstances, they believe the paper-writing 
was deposited by the deceased among his valuable papers with the  
intention that  i t  should be his will. Simnzs v. Simms, 648. 




