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CASES AT LAW 
A R G U E D  A N D ' D E T E R M I N E D  

I N  T H E  

S U P R E M E  C O U R T  

N O R T H  C A R O L I N A  

DECEMBER T E R M ,  1843 
-- - ( 9 )  

The application to rerire n w i t  in the liamr of the adminiutmtor of x de- 
ceased plaintiff muut be mnde within two terms nftcr 71i.s dcccth. 

Affidarits  ill lw rece;re(l to slio~v ~ h c u .  the plaintiff tlictl. 

I f  the clcnth of a 1)laintiff orc.urs after the colnmelmmer~t of the term of 
thifl Court. nt n71iich the appcnl in his case is rerulnrly cmterecl. although 
the judanent he not rcutlercil nt that term, the C'olirt 1 1 ~ 3  cnter a juclq- 
mcnt ?~iorc p r o  l r r ~ ~ r  nu of :I (1:1y pre~ious  to his death. Imt t l iq  c:lriuot (lo 
<o ~ x ~ h e ~ i  he died l)rc.rion\ to the cxnnmencement of \uc.h term. 

RTFFIS, C'. J .  T i t l i o l ~ t  I i a r i l ~ g  regard to the  rircuinstancc t h a t  the 
le t ters  of admi~listr:ttioil to  Joncs a r c  gencral. and not dr bvnis noiz, his - 
motion nnwt bc clcuied as not  ha^ ilia been made in due time'. Rev. Stat., 



%A('ETARIAH TRICE r .  TARBOROUGII  A X D  RAY. 

JVhPre :i jutl ' rn~c~ir IY;\.; rentlcretl n'ririiist n linrt3- ill t l ir  Piil~t>rior ('ourt trf n 
county n-liich is  (listant f rom tha t  in whic~li he  resitle.: a i~ r l  iii n-hich lie h a s  
f r w  acq~iaintancc+, ~-11cre hc  I ~ t l  I W ( ~ I I  i~~tlucecl to  1)elicre the rrrt l ict  of the  
j l u -  I\-oultl lie in his favor. ~r1icx11 the rour t  dill 11ot decillr oil his n~otioli  
for  a new trial  lintil the  last  ilny of the  tcrni. \\-hen h e  11nil 11wyecl a11 al)- 
11cal to the 611premc Court niicl it was g~xi i t t~ t l .  I ~ u t  he  TT-;I\ niinl~lc af ter  all 
his exertion to  olitain sureties for  tllc :11)lmil ill t he  coul~ty  w l m e  t l ~ e  suit  
\\-:IS tried. ant1 h e  moreover set fort11 in h is  a i f i t la~i t  t ha t  lie 1i:1(1 merits  on 
hi,+ hide, the coiirt grautetl a cer t ior i r r ' i .  



JOHS JOSCS v. ROCERT TIIOJIAS 

APPEAL froin Dicl,., .I.. at Fall Term, 1443, of HES~ERSOS. 
011 the trial thc case Tras s~~l imi t ted  to the. con:? upon the f o h \ ~ i ~ i g  

facts;  and it X:IS :rgrecd t11:ct if the lan- tl~t,reon was for tlie plailltifi, 
he sliould 1i:lw juclgiilcl~t for $414.23 :111cl c . o ~ t , ~ :  otllern-iw 11e zlioi~ltl be 
nonsuited. 

Eli jnh TT. Tii~lsey \\-as i~ltlt,l)ted to Joues, tlic plnii~tiff, in tllc slun of 
$611, p a ~ a b l e  ill s i s  :rr~~inal installi~icnts. vi t l i  iuterest fro111 23 ,Jl~i~c.. 
1543 ; and oil that day he executed to tlic piailitiff n mortgage of a trnc.t 
of land in fec to secure tlic tlcbt. Tlie l a ~ l d  n-as situate ill Hellderson 
Comlt~-,  and the decd n-as cscc.l~tc(l tllcrc. tluri~ig tlir term of tile cdoluity 
court, in n-!litall a judgment n-a:: cs1)cc.tc.d to be rcndwecl iii n i l  : ~c t io i~  
therein peiiding :y:li~lst ICi~~scy. Of t l~r '  srlit Kilisey i ~ ~ f o r n i c d  ,Joiit~.s at 
the time lic ni:rtle the deed. :riid the 1attc.r l~iiclertook to 1):1y tllc jvdg- 
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i 13 ) ment, &odd  it be ohtailled. The judgment was rendered at that  
term, and a f ip1 . i  fuc ios  issued thereon, under which the sheriff 

offered thc land for wlr .  -L bid x i s  nlade by a person for it,  and the 
plaintiff tlien offered to p a r  the money in discharge of the execution, 
but the biddel insisting on his bid. the sheriff refused to receive the 
money mid proceeded to sell the land, when, after opposing bids by the 
first bidder and the l)laintiff, the former became tlie purcliaser a t  the 
price of S46.j. nhich exceeded the a m o m ~ t  of the execution debt. The  
plaintiff, before and a t  the sale, gave notice to the slieriff and to the 
other biddcr of his mortgage, and exhibited it publicly and clainled the 
land:  and after tlie %ale, he demanded the surplur of the money after 
s a t i s f~ ing  the execution; but the sheriff refused to pay i t  to him, and, 
by agreenient betn re11 Xinsey, tlie sheriff, and the purchaser, tlie surplus 
wa,i retaiiied by the latter in satisfaction of debts 77-liicll Kinsey o~ved 
to hinl mid other.. Thereupon this nctio~i was instituted against the 
s11eriff to recover the surplus as belonging to the plaintiff. 

Tlic. c ~ ~ ~ r t  care  judgment for tlie l)lahtifT, aild the defendant appealed. 

RI I 11s. C ' .  .J. Tlic Court affirnl* tlie judgment. Tlic case is gor- 
vrncd h r  T a i / l i i /  I .  11-illictrns, 2 3  S. C.. 249. I t  ic eTen stronger than 
that ca-e. for the eood fai th of tlw plaintiff's mortqage ik not questioned. 
I t  lla.-ed the title to tlic land perfectly to the plaintiff, zubject, indeed, 
to tlir rncmnhrance of a judgment. or. rather. the lien of an execution 
that might 1)c issued on the judgment. Tlie effect of ~ l l a t  \vas that  the 
laiitl, altliougli tlic propert>- of tlie ~tlaintiff, miglit he taken if nece,snry 
to lla\ th;rt dcbt, but it could be taken for no further purpose. The 
-1icrifk might  I IT e sold an  aliquot part of the land, io mallj- acres, ar  
vo~il t l  ~ I : I , T  t l i ~  debt; and in tliat case it is plaill the part  unsold nould 

ha\ e been ~ e s t e d  in tlie plaintiff under his deed. I t  fol lom tliat 
i 14 1 the surplus of the proceeds bclongs to him, for the sheriff cannot, 

11~- tlie mode of his proceeding, essential17 T a r -  the rights of the 
lmrt \ .  I t  iu not material tliat the plai~itiff 1i:ls on17 :i mortgage. That  
1 ~ t . ;  ill 11im the legal title, IT-it11 nhicll 0111~ v e  IMT e to  ileal in this 
action. A l l i ~  equities between liiin and tlie nlortgagor, or the assignce 
of the 1attc1-. if tliere be wch under the circnnistance+, must be settled 
el.e\vlle~e. 

PFX ( ' L X I  \\I.  Affirmed. 
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MERRITT WHIT. ADJIIXISTRATOR, ETC., Y. SOLOMOX XI. RAT 

TThere a Inan dies intestate, and. there being no administration on hi.: estate. 
the 11e~t of kill take possession of it, no legal title vests i11 thcnl. 1 1 0 ~ ~ e ~ e r  
long they may 1)ossess it ; hu t  if an adnlinistr:rtor Ire al~pointeil. ercn ten 
years aftern-nrds, the l c n l  title then vests in him and relates I~ack to the 
denth of the intestate. The possession of the nest of kin in the me;ilitime. 
though claimii~y it as their oml, is no bar  to hi.. recovery of the lrroporty. 

APPEAL from P e a r s o n ,  J., a t  tlie extra term in August. 1%3. of 
YAXCEY. 

The following n-as the case reported bv the presiding judge: This 
was an action of trorer  for a bay mare. The  plaintiff proved that. 
about lS31 or 1332, one Pierce Itoberts died intestate, l e a ~ i n g  a  rife 
and sereral youliq children, ~ 1 1 0  continued to live together aud cdarry 
on the f a rm and kcep possession of all the personal estate of the intes- 
tate, v i t h o ~ i t  any d i~ i s ion ,  for sereral years,  hen tlie vidon- mlr r i rd  
one O l i ~ e r ,  v h o  after that  lixed with them and assisted in mrnaginc 
the farm. and. togetl~er with Roberts' children, used the l~orse.. stock. 
etc.. as a man would use his ornu property; that  among other a r t i r l r ~ ~  of 
property owned by Roberts at his death was a mare ;  that after hi. 
marriage, O l i ~ e r  put the mare to a horse; that she brought :I colt 
(the bax- mare sued for ) ,  and the colt was raised on the pla~itatioli i 15 
together with the increase of the other stock left by Eobe~zts-all 
of TI-hich x-as used by O l i ~ e r  and his wife and step-childrci~ a i  if i t  n-a. 
their u r n  property; that  in January ,  1842, the defcndnl~t sc.i~cd and 
col~rerted to his om-n use, 1))- selling, the bay mare-tllen about 4 ?ears 
old and IT-ortl~ about $10 or $50 : tliot in Februar- ,  1S12, the plairitif'i 
was duly appointed the administrator of Pierce Roberts, tlierc ha\-ing 
been before that time no administrator; that  the plaintiff then notified 
the defendant of' his appointme~it as :~dministrator and requ~red l ~ i n i  to 
g i ~ e  up the mare or pay her ~ a l u e ,  TI-hich he declined doing. The cle- 
fendnnt pro\ccl that ,  :I% constable, I I P  11ad a j ld~ul( 'nt  iind esecutioii 
apainqt O l i ~  cr :i11(1 1 ~ d  IVT i d  ulmi t i ~ v  ii1:11 cJ :I, t11e l , i ~ ] ~ e r t g  of Oln-er. 

Tlie court cli:irged that where a I ~ K I I L  tiled illtrc.tnli~, altlluugll no ad- 
ministrator nns  :ippointed arid tlle prol~erty neu t  illto the l~ossessioli of 
the nest of kin. %till tlw legal title did not re-t in them, and t h y  
acquired no sncll interest as rws liable to e seeu t~o~ l  ; and if, after the 
expiration of t n l  or twelre y x ~ r s .  an administrator v a s  appointed, the 
legal title 11-as then in him and related back to tile tleatli of the intes- 
tate, ~vhorn he represcntecl, and lie had a l ight  to ~rrjnirc. tlic nest of kin 
to deliwr to 11im ~11~11 of' t 1 1 ~  prol~crty :IS they had ill l~osws<ion. thong11 
the? had been in possession, claiming it as thcir owl ,  (luring all the in- 
ternledintc time: that  they could not acquire tit!(> 1,- tllc statute of 
limitatioiis hcra~ise their posession rms not adrcrac :{lid tllcre rra.: no 

i n  
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pcrsoi~ to m e :  that after the administrator had taken the property and 
paid the cicl)ts, if any. he v n s  then to deli\-er i t  to the next of kin in 
tl~c, clnc. voi~rw of his administration, 11-her; the legal title 1i70111d rest in 
tlleni. 

The court further c l~argrd  that, in this case, the mare in  question 
being :I colt of t l ~ c  mare bcloligil~g to Roberts, though foaled several 
years a f t r l  his dcatli, was subject ro the samc rule, for  in legal contem- 
11latio11 t l l ~  on-nersllip of the rr~otlier at the t i im  she had tlie colt v a s  in 
tlic. : i thni~~istrntor:  that  0 l i ~ c . r  marryi l~g the ~i-idox- succeeded to her 

righti: and took her place us oiie of tlie distributees, and  as sub- 
( 16 ) ject to the same r111(, t l ~ t  n.ould 1i:r~c upplied t o  the ~v ido~ i -  if 

she had not married; rhat ~ I I C  defentlalit, as co~~stable ,  repre- 
se~itccl the ri,chts of tlic creditor. :tnd 11-as entitled to the interest of 
0livt.r. 1~01-icled it v a s  subject to execution; but Oliver's interest Tvas 
11ot cui)jcct to executioli, aud the coustahle was placed in  the same situ- 
a t io~ i  in reg:~rd to the legal title of the adinii~istrator as Olil-er ~vould 
hare  been. ol- as the \ T . ~ ~ O T T  11-ould l i u ~ e  hecn lmd sEic remained single. 

T l ~ e  defendant's counsel nlo~c.d the court to  charge the J ' I ~  that 
Olil-er's being in poascssion and miiig the l)roperty as his own, so as to 
gi\-il liim :I false credit. K:I: a fraud u lmi  l ~ i s  crcclitors and made tlie 
] ) r o l ) e ~ ~ ~ -  liable. The court refused so to cl~:lrge, bevause there v a s  
i i o t l ~ i ~ ~ , ~  to di\-ert the legal title of the administrator or  to prerent hi111 
fro111 asserting it. 

T l ~ r ~ w  n-as :I wid ic t  ior  the l~l>ii i~tiff ,  a l ~ d  n 1ic.Ir t r ial  ha\-ing heen 
r(4'11~!1, t l ~ c  d~~fcndai l t  n1)l)ealecl. 

C'itivl: Grn i t f  1 , .  TT~illicrrrz.~, 28  S. C'., 345; Cra ig  1 . .  llli17c~-, 34 S. C., 
3 7 6 ;  P l l i t n v ~ ~ ~ ~  i . .  B r a n d o n ,  30 X. C., 1 9 5 ;  Brittclitz 1 . .  DicX,so,l, 101 
S. ('., i 5 2 :  . J i c m c , . u  1 . .  TT'ithcrs, 114 S. C., 479; S e i l l  I.. TT'ilsoic, I46 S. C., 
2 l . i  : 7 ' u i f  i . .  7 'o l . f .  154 S. C'.. 505. 
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STATE r. MONTRET71LLE I'ATTOS ET AT.';. 

1. The Buncoml~e Turupilie Company arc Ilound by their charter to Ireel) their 
road in good repair, and arc inclictal~le if the road i< <uffered to bccome 
ruinous. 

2. The l>residciit aud director. of the com11:11iy are boi~nd to exert all tlleir 
ljohcrs :11id :11>ply all tlleir mean.. :I. inch officer<. to the keepinr of the 
road in order. :111d for R def;~ult in the performance of thib public duty are 
liable to iritlictmcnt. 

3. Where :I l~articul;~r cia+ of llersons. other tlian the lml~lic oxerseer, of 
road., arc indictetl for not lrecl~i~q a road in order. tllca indictment illonld 
cmtain :m avernient "thnt it wxr their dutv. arid of right Phe) o1~11t to 
Iiare kept the <:lit1 road in rel~nir." otllerwi\e judgment will Ije arreqted. 

QPPE \L by the defendants from Dic7;, J., at Fall  Term, 1543, ( 17 ) 
of H ~ s n ~ x s o m .  

The  defendnuts \wre tried upon the following indictment, to wit : 

"il\Ton~rr C .mor ,~~~- I~ende r so i i  County. 
Superior Court of I ~ T - ,  Fall  Term, 1643. 

"Thc jurors for the State, upon their oath, present: That  Xont.  Pa t -  
ton, president, and James TY. Pattoil a d  TITilliam W. Davie, directors 
of tlic Buncombe Turnpike Iload, lately of the county of Henderson, on 
the first day of AIarcl~, i n  the year of our Lord one thousnlicl eight bun- 
dred and forty-two, and forma long time both before and silice that  day, 
to wit, for  six moriths, being president aud directors of that  par t  of thc 
public Bmicombe Turnpike Iioad, leading fro111 the Teniiesscc line by 
Asheville and lleiidersoilville to the South Carolina line, which lies 
between Big Mud Creek and tlle South Carolina line, i n  the county 
aforesaid, ~~cpligeil t lg did permit the said public road of which they 
wcrc president and directors as aforesaid, ill the county aforesaid, to 
become ruiuous, miry, broken, and in  great decay for want of d w  
reparatioil thereof, and tlie same so to be and remain during all thc 
time aforesaid ilcgligeiitiy did pcrmit, and still do perniit, to the great 
damage and comnlon nuisance of all tlie citizens of the State and 
others the sumc road passing, against the form of the statutc i n  s11cl~ 
case made and provided, a i d  against the peace and dignity of tlir 
State." 

The defendants pleaded not guilty. On tlic trial the State proved tllc 
road to be out of proper order, and i t  remained so for a considerable 
time. The defendants' counsel contended that  t11c president arid direct- 
ors x7ere not liable to indictment for su f fe r i~~g  their road to be out of 
rcpair;  that  they were only amenable to the Legislaturcl for any omis- 
sion of the d ~ ~ t i e s  iml)oscd on tl~erri by their charter, arid prayed the 
court so to instruct the jury. The court declined to g i ~ e  the i~~stn lc t io i i  
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prayed for, but charged the jury that the defendant> vere  sul~ject to 
indictment: :md if tllcv bc l ie~  ecl tlw ex ldeiice, tlip defendant; vere  guilty 

as c21:1rgetl. The j u ~  found the defendants gui l t - ,  and a new 
i 13 ) trial I i n ~  ine 1)ccn r i l o ~  ctl fov aild r e f l 1 4 ,  they n1)pealed. 

I)ASIEI,, J. The d e f e n h l t s  a le  i.ll;rrged ill the iadletinent that  they, 
beinq the president and directors of that p1.t  of the public Buncombe  
I ' i r ~ n p r l ~ c  Iloclcl, leading from illc Tenile.\ee line to the Sontli Carolina 
line, ~rhic11 lies betnee11 Blg Mild ('reek and the South ( 'arolina line, in 
the c*onrlty of Hciidcrvm, dld lieglige~lil>- permit the said public road of 
which thcy ncre  l~rc>idcilt and director., in t l i ~  conrit~- aforesaid. to be- 
come ruinous, etc., against the forin of thr btatute. etc. 

There is a statute (-3 Rel-. Stat.. 13. 419) incorporatii~g a company 
under the name and btyle of the "Buncombe Turnpike Compai~y," for 
the purpose of nlahing a tur111)ihe road from the Sahcln Gap to the 
Tennessee line. Section 9 of the :rct declares that  the road shall be a 
public high~m>-.  S c c t i ~ n  13 directs that all llands liable to ~vork  on 
the roads ~ ' ~ s i d i ~ l g  ~ r i t h i n  t ~ o  miles oli either side of the said turnpike 
road sliall be liable to do s is  d a ~  3 n ork iu each and e7 ery J ear on the 
said turnpllie road, under the direction of'the president mid directors 
of the ,:rid conlpany; and the hand; as aforesaid, when ~vnrnccl to TI-ork 

on the said roacl, sliall be liable to tlle same fines a i d  penalties 
( 19 ) for neclect a; persoi~s failinq to r u l k  on pl~hlic road< in this 

State. 
TT(, t l ~ i n k  i t  n n s  the ;jut!- of the Builconlirr~ Turnpiice Company to 

keep up the load. aiiJ that, therefore, t 1 1 ~  rollmration is liable to an 
indlctincnt if the lo:~cl be .nfTc,red to beromt iuiiious. Any dcfault ill 
thoce bomid to repair public h ip l l r~a>-  m:iy be redressed by criinilial 
prosecution. 3 Chit. Crim. L a v ,  566 ;  IIan-liini P. C. B. 1. ch. ; G ,  sec. 1. 
T e  also tliillli th:tt tlicl incll~ iclu:llh n 110 ha\ e l m l i  ildicted viere hound, 
by I i r t w  of tllclr oficc., faitlifully to cwvt all their poncrs a l ~ d  apply 
all their means, :I> sucll officiw, to tlie lieepillg of the road ill order, and 
that for a default in l~nbllc d u t ~  they ne1.e liable to indictment. 
But  as  t h e -  viere liot ubsolutel>- l~oluld to beep 1111 tlie roacl, they calinot 
be charqcd merely becanv the road has hecome ruilious. Besides, if they 
TTere so liable, the irldictrnent ought to l m ~ e  sho~vn llom that  liability 
was thrown upon thenl. I11 Englalld, Tve see that where a public statute 
changes the common-law duty of tlle parish to a particular class of 
persous to keep in repair a public higlln a>-, n-liere that particular class 
of persons are iildictrd for 11cglec.t of duty. the indictment contains an  

12 
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a v c r m c ~ ~ t  that  it was "their duty and of right they ought to have kept 
the said road in repair," etc. 3 ('hit. ('rim. Larv, >S4, S o t e  ('. There 
is  no such axernlent in the presel~t inclic~tnle~~t. 

PER CURI.\\I. J n d g n l e ~ ~ t  arrertcd. 

1. The county c.ourt is the proper judqe of the return of the electiou of a con- 
stable. ant1 its adjudication thereon, while it remailis in force. c:ull~ot be 
quest ionctl. 

, 2. In such n caw par01 evidcrlce cwn~ot be rrceired to sliow t l ~ t  ill fact 110 

electioil took place. 

~ O R T I X  C . \ I t t l ~ l ~  \-~~lltllC'l.fOl't~ COlll l~y-~~. 

Know all men by these presents, that  n c ,  Gabriel T\T;lsllburn (naming 
the sureties), arc held and firmly bound unto the State of Sort11 Caro- 
l ina in the siml of $4,000, for the wliicl~ p a y t ~ c ~ ~ t ,  ~ c l l  mid truly to be 
made arid done, we biild oursel\es, our l ~ e i r ~ ,  etc.. 

Giren under our hands and seals, this 1 5  J:l~~nar,v, l b30 .  
The condition of the :~bo \c  obligatio~l is snc.11 that, ~rlicreas the above 

bounden Gnl)riel Washburn is the day of tlw date appointed to net as . 
constable for the c o u ~ ~ t y  aforesaid. S o w  if tilc said Gabriel Washburn 
shall well and truly execute his office agrec:tbly to l a ~ v  and will dili- 
gently endearor to collect all claims pnt iuto his 1~11ds  for collcction, 
and faithfully pay o ~ e r  all sums tlwrco~l reccivcd, with or without suit, 
unto the person entitled to rcwive them, then the above obligation to be 
void; ot l~crvise to remain in full force and 7 irtur. 

(Signed a r d  sealed by G. TVasl~burn and his sureties.) 

The defendant pleaded the general issue, conditions performed, and 
conditions not broken. On the trial, the plaintiff, after proving the 
signing and sealing of the bond by the defer~dants, offered in evidence a 
c o p  of the rccord of the court of pleas aud quarter sessions of Rnther- 
ford C o u i ~ t ~  i l l  tlie words followil~g, to wit : 

6, ., -., 



ing :,car, aii1.1 oil ~etui.11 of >ll('li elec.tic:ii beiiig 111ac1v ~uicler tlie ccrtificatcl 
of the  judges of the eiect io~i ,  tlic, coiui t -  colut s1i:ill proceed to qualify 
tli? p r s o i i  ,so r c > t : ~ r ~ ~ ( d  :I. ( w ~ ~ s t : ~ b l i ~ .  a1111 take tlir b o ~ d  l l r iwribed by l a x  
f o r  the fa i th fu l  esrcutic~ii of hi.; dntj-. I t  w1s o1) jcc t id  on the t r i a l  i n  
tliii: ixse tha t  thc co1u.t l ~ t l  no authori ty  t o  take the bond declared on 



distinctlv s c X t  f o r t l ~ ,  o r  to  tlio 1;1\\, ~ v l l i e l ~  nutliorizes 110 o t h w  rlections i n  

authori ty  of tht. vonrt to  talrit t l ~ r  I)o~ld tlocs not d c l ~ e ~ ~ d  upon tlic fact 

::. All ol~ji.c.tic~ll to :11iy of tlrt. c~c~lnlllissiollt~rs :~lllwilltccl 11)- the‘ court is ill tlie 
ll;rti~re of :I (4i:111(~11q(~ ; I I I ( I  s111b1111l I I P  l1r011r11t for\vard w11(>11 t11v :11111oiiit- 
malt  is ;ll~clut to I!(, I I I : I ( ~ ~ .  
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liams, p~we-cio~i t , r  for tlic .*lit1 count\ .  mitle :I wport  to tile ,aid court, 
wtting fort11 that, l ~ e i ~ i e  c.:ill(~l 011 ;o 1)rocyb,-io11 tlicl la~ii l  of Jolln Xil ler  
(the prc.w11t plailitiff), Iic tlitl, on 2 Fc l~ ruay- ,  1343, :ifter. it  liad l~een 
certified to llim t h t  clue 1iotic.c had 1)eclli E ~ T - ~ I J .  columelice "on the cast 

24 ) \\-:is a l~o i~ :  to lwowetl to r1111 sout l~  3'3 ( ~ ~ ~ I . c c s .  west 7 s  cllaiiis to a 
n-hite mik on tlit~ ],:ink of tile 17:rtlki~i and \\.:IS forhidden to llro- 

ceed ally f ~ i r t l i c ~  11y I I e n y  lIenrt  i the presel~t clcf'cuclant). Said IIenrt 
col~tcwls t h t  tllc Ial~il is hi.: : that it runs from the 11ost oak south 371 > 

r~)on this ~ 'c . t lu .~ l  of tllc l)roce-sio~~c.~', the coulity court at th:it trrrn 
ordwcd n J\ rit  to i-%uc,. aud the i i l l l l ~  i-ueil ,rc.cordirlgly. directed to the 

therein n a ~ n c d  ";I ~omlnisnioliers to :ittend vi th the nrocessioilcr and 
ruu and settle said disputed line." l t  the sncceeding tcrrn tlir co~nrnis- - 
sioners n ~ a d e  a report to tlie said w n r t  n&r their signnturc~i alicl seals 
ill tlic~ n-orcls follo\vi~y,  \-iz. : 

"In oledie11c:e to all order of I h r i d s o n  C'o1ult:- Court mide  a t  Feb- 
ruary Terlil i n  1843, alipoiliti~ic t l i ~  i ~ ~ i d e m i g ~ ~ e r l  (here setting out the 
names fully), free11oldc.r.: u i  the sirit1 county, to l~ruceed 11-it11 tlic pro- 
cessioner of said county, -Lzariali TVi1li:ims. to cstahlisli the line of land 
in dispute l~c!\veeli Jolin Xiller of the one l m t  nlid IIenry Heart  of the 
other l:;irt, do report that 11-c l)roceecled with Alzariah Williams, proces- 
sioner as :rforrsiiid, xlio had, wllerl l)rocessioning said land, been for- 
bidden b- 1lenr:- He :~ r t ;  arid on 5 Xarcli, ill the said year 18-13, n-e 
commenced at a post o i~k ,  11-here said T i l l i :~ms  v x s  stopped Ly said 
I-Ienry IIeart  n-hen l)roces.~iollirig said land, run l~ ing  thence south 88 
degrees, n-est 78 ellnilla aud -12 li~ilis to the Tadkin River bank to a white 
oak, and n-(, (lid i ~ ~ . v ~ ~ , i , / i i  :!lit1 ~staLli.*h tlw l i ~ i c  ill dispute b e t ~ e e n  the 

said 1):irtii~. a. :tl)o\-i, set foltli, nn(l did cstahlisl~ the said l i l~t .  as 
! 23 ) t11c .saitl Jolin Mill(.r did coi~tcl~tl  >liot~ltl hr I)tt\weu him and 
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Henry TIeart, all the parties being present a t  the said proressioning and 
establishing said l ine;  and after hearing all the all(~gatioi1s and proofs 
offered by both parties, n.e became fully satisfied the line and boundaries 
of said land were as abom set forth, and 11-e established thein accordingly, 
this S March, 1843. Giren under our hands and seals." 

T o  this report the defendaiit in the county court filed the followii~g 
exceptions : 

1. S o  sufficient and legal notice TTRS s e r ~ e d  npon the defendant pre- 
~ ~ i o u s l y  to proceeding by proctssioner, said processioner was 
stopped and forbidden to 1)rocced by said defwdant.  

2. The n:tmes of the persous niakii~g the rcport are not the same as 
the names of the persons to \ v l ~ o ~ n  the comnlission n as directed. 

3. Commissioners Clousc. a i d  Douthat are relations of the plaintiff, 
and therefore incapacitated to act as jurors in the case. 

4. N o  notice 15 as pi1 cii to the defendaiit that  the processioner and 
commissionere were about to l)rocession the land, or that  a commission 
to that intent had issued. 

6. The report is ambiguo~~s  and incoilsistent, stating a t  one time that  
the commissioi1el.s had cstablislied the line in disl)ute to be 7 8  chains 
and 42 links in 1cagtli, and again "that the? did establish the said line 
as the said Miller did contend," ~ h e ~ e a s  it appears by tlic report of the 
processioner that  the line claimcd hv the said Xiller m ~ s  7S cl~aiiis i n  
length. 

6. That  the cominisaiolicl~s liariilp eitablished i l~ i the r  the line claimed 
by the plwiiltiff nor t l ~ t  (.lainled by the defcliclant. the conrt wo11ld not 
know to wllich party to adjudge co~tb.  

7. Tliat the comnii~sioneri, instcnd of procebsioning the line as or- 
dered by the court, l l a ~ e ,  214 their rcport shorn, nicrely possessionetl i t ;  
and witliont suggesting ally poisihle n m ~ n i n g  of the latter expresqion, 
the defcncl:~nt iiisists tliat it cd:nlliot by all>- constiwction be lleld to indi- 
cate :I con~pliance nit11 Ihcir connnission. 
8. That the entire proceeclil~ps on the Imrt of t l ~ c  l k h t i f f  h a ~ e  been 

illegal, null and I oid, :tnd that tho report of the conm~issioilers is 
illegal and insufficient botll ill forin and substance. ( 6 ', 

9. Tha t  legal owners of tlic 1:tlld in clisl)ute, to wit, the heirs of 
Robert Williams, 11:d no ~loticcl of any p:wt of the proceedings. 

10. That  thr  l)rocc.ssioner ill liis rclmrt did not sc2t forth the line5 in 
dispnte nor the ~i rc luu~ta l icc~s  niidcr ~vliicll the dislmte arose. 

These exceptions ~ w r c  all owrrulcd by the conlit- court 2nd t l ~ c  report 
confirmed. The dcfcnr1:rnt tllerenpon appealed to the Superior Court, 
where. upou argluncmt. t l ~ c  re1)oi.t n.as ordered to lw sc.t aside, aiid fro111 
this order thc l)l:~il~tiff, 1)v l)(a~m~iihioil of the Snprrior ( 'onrt, appcalrd 
to thif C'ourt. 
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posscssionwl the same. We havc 110 lwsitation in orernding this excep- 
tion. The context put the n~eaning beyond all doubt. Tha t  s h o ~ s  that, 
in ohedic~lre to t l ~ r  order of the court, they proceeded vit l i  the proces- 
sioner to run the 1i11e from the post oak "soldll SS tlcgrees,  rest 78 cllains 
and 42 links to tllc Tadlri~i  Rircr  halik to a whit(, oak, and did establish 
the line in (1isl)nte betweell the said 1~rrtic.s as :rhore." This i c  proces- . . 
sloning, ant1 t l ~ e  term to n hicll objrrtion has bcc.11 t:rken ]nay he rejccted 
as superflno~~s. . . 

The renl:ul11llq c.scq)tio~ls, ~vliicll I I C P ~  ilot he icll~nra tcly ronsidered, 
p r e s e ~ ~ t  t l ~ c  r~iatc~rial i l ~ t p i r y ,  ~ v l ~ t ' t l i ( ~  the ~ ) ~ v x w d i ~ i g s  set forth 
with s~~ffic.it~i~r c~c~rtai~ity the n1;rttt.r in tlisputc between the con- ( 2S ) 
tending partit,i :111tl t l i ~  f i ~ ~ t l i ~ ~ g  of the con~missio~rc~ri thereon, so 
as to warrant the' court ill orderi~lg the sanlc to he rct+ordc~l and adjndg- 
ing costs ag t i i~~s t  t11v party f:liling in the contest. ,111d, first, with respect 
to tllc subjrct ill dispntc. arc tllc, ~ . e spcc t i~c  claims an~cl allegatioi~s of the 
partie? so st:~+ed that  it may plai111y ap1)ear upon w11:rt iilattcr they are 
a t  issue ? TVP are of ol)inio~i t11:rt a l t l~ong l~  this is  ilot doue in the most 
approwd f o r n ~ ,  it n c ~  c~thclcss alqwars wit11 ~wson:rble certai~ity. The 
processio~le~* yeports that I I P  cori~~tic~nccd to rlul tlw 1:rnd rlainied by the 
plaintiff a t  a hickory stllnlp 011 tlw east b a ~ l k  of ;he r i ~  cr, a i d  ran out 
the first li~rc, tl~ercfroni north 53 tlcgrec,s, etrst i ~ i t h i n  5 degrees of a due 
east coursc) 40 c l l a i ~ ~ s  2l links to :I black oak, Bonner's conler; t l ~ t  he 
then r11n tllcncc :L second 1i11e ~ i o r t h  2 1 2  dcgrces, west ( that  is, w r y  
nearly iiortli) G j  cal~:lii~s, S j  lililis to a post oak;  :111d thus f a r  it appears 
that  there v:rs 11o disputc~. 1Ie f lwtl~cr statcs that  lie ~ v a s  t l ~ c l ~  1)roceed- 
ing to run tllc tliirtl l ine;  that is to say, from the poit oak south SX de- 
grees, n cst Sf c l i a i ~ ~ s  to :I white oak on the 1mnk of the r i ~  e r ;  and lie 
must be u~~ders tood as bcli~lg ahont to rnn this as the line clailned by 
Miller, mld that llc n:ls forbicldc.11 so to do by tllc defendant IIeart, wlio 
"contciidetl" that t l ~ c  laid ~ w i  hi,: that rt runs from the post oak south 
871 1 dcgrws, n (,st 1,; cllain\, t l ~ c l i ~ c ~  sontli. up011 this, \vil tllink 
i t  111allifestl~ a p l ) t ~ ~  that Millw clainled th:it the third linc of his tract 
r an  from the ]wit oak ion t l~  SS tlt~grces, \\(,st 73 cllxil~s to a ~ v l ~ i t e  oak 
on tlic b a ~ ~ l i  of t h  1.i\c3r, 11ortl1 of tllc l l i~ l io l~y i t ~ u n p ,  his hegim~iug 
corner 0x1 the r i ~ ~ r ,  :rnd t l ~ t  Ht,:lrt insisted tlmt it rail soutll 87'2 de- 
grees, nc,it 1.7 clinills only, :ind tlicxnce, without rcgard to the r irer ,  
turlrcd off to tlic s o ~ ~ t l l ,  ant1 tli:~t tlie lalid hctwt~c~i the liilc a, claimed 
by Xillcr  :mtl tlw li11e :IS 11c asst3rtc.d it ougllt to rml v7as liis (Ireart's) 
land. Tllcw n cxrc t11c11 tilt, rt'il)r'c.ti~ (1 alltlgatio~ls of t l ~ c  parties as to :i 

d i ~ i d i l ~ g  li11(> bctnc~11~ tl~c.nl, illid tl~tl 111attc.r in isyue n 215, Which of 
these two : ~ l l e ~ r t l  l i l~e i  n-as the t r w  olrtL? Tlie p r o c ~ s s i o i ~ t ~  was ( 20 ) 
fo rh id t l c~~  to IYUI the 1i11c :IS clni~ilcd by t l ~ c  1)laintiff 1jec2:rust~, by w 
doing, the. tlt.ft>~~tl:ult :rlleqctl that tlw I)rocc~iiio~~r.r ~roult l  go upon his 
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land, for that it (meaning f h e  liili,) ought to run a different course and 
distance, riz.,  the course and distance insisted on by the defendant. As 
technical forms are not required, the report of the proces4oner v e  hold 
to be sufficient17 certain. There is less difficultv with respect to the 
report of the commissioners. The only objection to  it, except the h ~ p e r -  
critical one before noticed f o u n d ~ d  on the substitution of the n~ord  "pos- 
session" for ('procession." is that  the7 make the distance on the line from 
the post o:~k to the ~ ~ ~ h i t e  oak, clai~ned by the plaintiff, 42 links of a 
chain greater than the distance which the plaintiff claimed to run  in 
order to reach that  ~vhi te  oak. This affects not i n  the slightest degree 
the controrersy betn-eel1 the parties. The commissioners ha re  estab- 
lished the liiic 21s claimed b , ~  the plaintiff, for the7 establish the same 
f e ~  m i n i  aiid the same course to be the t e r m i n i  and course thereof, and 
n-hether thP distance bv actual ineasurrment does or does not exceed that  
claimed or called for (42 links) is I\-11olly immaterial. 

r p o n  the 11-hole matter, this Court is of opinion that  there was error 
in setting aqicle the report of the ~ommissioners. The defrndant must 
paj- the coqte of the appeal. 

PER C'TI{I \ M .  Re\ ersed. 

( ' i f c c l :  I ' f i r t ~ r  1 % .  D u r l ~ n n z ,  DO S. C'.? X; FOI.HP!/ I , .  lT7i7Jin~n.ron, 9P 
x. c'.. .?:',-". 

( 30 
ASS DETISET r. J O H S  I<. VXI.LB. BAIL OF A. ( 'KO\\- .  

X l~laintiff l i : i~- i~ig  r c ~ ~ ~ ~ ~ r r i l  n juclrment nzniurt the princilinl issne(1 n sri. ftr. 
ac.;~i~ist his 1)nil. On the return of the sci. f n .  the I~iail ]~le:~ded that IIO ra. 
s t / .  lint1 iw ie t l  :~r.:~inst the i~rincipnl. ant1 the issue was  folincl in his favor. 
The 111:lintiff tlirl~. after the esl~ir:~tioli of some Fears from thr rendition 
of tlic j~~dciiiei~t ;~g;rinst the l)rilicil~;~l. iusnecl another sci. f f r .  ;~rninst the 
lbill. rc, n-liic.11 tile latter plrndcd the st:~tutc 1iiniti11 the time n-itliin which 
;i u . i .  io. shrill be issued neaiust Iiuil. lIcZ(7, tlmt the time clnrinz which 
t l ~ e  forinor ~woceeclings ~~fni l i s t  tlir 11ill ryerc ~ ~ n t l i n g  slioultl not he cle- 
dnvtetl from the conil~ntation of the time within which the .wi. fa. v->-ni: to 
lip weti o~it .  

FORD. 
,\'c;re f c r i  i c r t  ng:~i~i\ t  tlic defendant as bail of' A b ~ ~ a l ~ a i n  C'ro~r-. I t  ap- 

peared that  the plai~ltiff, at t l ~  Fall Term, l S N ,  rccorcrecl n judgment 
agwin-t Abraham Crov  for tlic amount sct fort11 in the xi. fa., and that  
the ilefrndant lind bwome the bail of thc said Crow; that  n.hat purported 
to be n cn.  5n,  had issnrd 011 the judgment agaiiist C'rov, which was 
retumcd "nor found": that on 10 January.  ISST, n v i .  f i r .  issued to sub- 
jwt tlir ilefeiid:r~~t a; l ~ a i l ;  that  on tllc rcturn of tlic w n ~ c  sereral pleas 



were pleaded, and, among others, that there was no crr. srr.; that the case 
came on for trial at Fall  T(wn,  1535. wl~cil the net. fa .  IT-as dismissed 
because of n dcfert in the etr. .M.. tllc jury h a ~ i l l g  f o u ~ ~ d  the other isques 
for the l)lai~ltiff. wcol~tl r / r  .su. \\:is t l lw  i s w d  :iild rcturued ' ho t  
found," n-1irrcul)on the l)rcwllt nc1. f u .  i s s u d  on 6 August, 1840, rcJturn- 
able a t  thr  Fal l  Term, at n-11icl1 tern1 tlie drfcndalit plcaded n r i l  tie1 
record, no ecc. so.. statute of linlitations, and former jndgmwt. The 
court adjudged that  there  IT;;^ such a record, :utd the jury, undcr the 
charge of thc court, fomld the other issue in faror  of the 1)laintiff. Tt 
was insisted on tlic trial by the defendant's counsel tha t  t11e dis- 
mission of the first x i .  fo x i s  R final jnilgmcnt and bar, and also ( 31 ) 
that  the proccediligs inider i t  did ]lot prevent tlie statutc of limita- 
tions. Tlie court, being of ol)illion that 11cithc.r objection n o d d  avail the 
defendant, Rare jndgrnellt for t l ~ r  ljlaintiff, and tlir defcndai~t appealed. 
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~ I T & L  f rom D;ci , . I . ,  a t  F a l l  r I ' ~ x r ~ ~ ~ ,  1\42, of (2  m ) n  ELL. 
T h e  plaintiff filcd l ~ i s  lwtitio~r i n  tllc comity court of i'altln-(111 i ' o ~ u ~ t r  

i n  conformitr  to tlw 11ro1 iziol~s of tlrc a r t  of I i w m b l -  "concer~~inp  Inill, 
and niillcrs" r Xchr. Stat . ,  c.11. 74) ,  i l l  nliicll 1 1 c .  r c y ~ w c ~ ~ ~ t e t l  that  11(, 
mas tll' o m i c r  of :I t ract of ln~rt l  :111tl a mi l l ;  that  t l i ~  (1efen(li1i1t ( 3.j ) 
was tlic o ~ r ~ l c ~  of n l i  a d j o i ~ l i ~ ~ g  tlxc2t i~nt l  of a mil l  t l~crcoll lowc~r 
down the  strc-am, a11d t l ~ t  the, clr4mtla11t raised tllc \ w t c r  of tl~c, .t~.e:rnl, 

summon a jury, : I M ~  tha t  tlicy rcport to the i l c ~  t c ~ u ,  awarding to tlicl 
23 
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act of - \~sen~h l~ - . "  To tlie ]lest term a report war made purporting to 
be the 1 firdirt of the j n r ~ -  $0 summoned, wherein the;y assessed the dam- 
ages sustained bv the petitioner a t  $15 per year. The transcript, after  
setting forth :hex matter.. then proceedq to state, "with ~ i ~ h i c h  rerdict 
~ a i n e s  Harper  (the ,)laintiff), being diisiltisfied, prayed an  appeal to 
the Sulwrior Cowt ,  whic.11 was granted, he haying entered into bond 
aiid iecurity a i  reqnired h -  law." Upoli the cause being carried up  to 
the Superior ('ourt. a nlotion n as ni:rde on the part  of the plaintiff to 
amend the ieturli of the sheriff, setting forth the rerdict of the jury so 
a s  to -hen that tliq- ncre  snorn on TIIF premises. and the court ordered 
the aniendnw~it to h t  made. IT-liereulml the d ~ f e n d a n t  praved, and the 
court paTe him l e a l ~ ,  to appeal from this interlocutor. order. A motion 
Tras then niade bx tlie defendal~t to dismiss the appeal because the rerdict 
of tllc jury \\.a, so dcf'ecti~ e as lrot to :intliorizc a judgmrwt in the county 
mur t  from nliicll the plaintiff conld appcal, and tl~erenlmn it was or- 
tlercil b~ rht court tlint the appeal be di\n~isied. Fr,oni this judgment 
the ~llailrtiff :lppe;~led to this Court. 

GASTOX, ,J. There is no error in the order from IT-hich the defend:ilrt 
a11lwalc4. Tlw conrt lias l u~c~ues t ionab l~  the power to make the amend- 

llirlit iinder t l i ~  ~x ten ; iw  grant contai~led in the first section of 
( :1Ci i rlic. ac.t "Co~tccrning the alllclidnlei~t of p r o w s ,  lileadings, and 

n r l i ~ r  ~ ) r o c e ~ d i n p  : ~ t  lax-." (Rer.  Stat.,  c21. 3 . )  K e  presume that 
t11c.~- esc.rcsi,xd t11i.s power dircrert1~-, and lial-c rio right to snpe r~ i se  the 
r~sc~l~cisr. of n discretionary poJTer. 

M7irll rc~1)t'i.t to tlre dismission of the :il)peal to the Superior Court, 
TW arc. of o l~i~i ion . t l~ i i t  it is liot ~ ~ a r r n l ~ t e d  11- 2111:- sufficient reason. The 
wutrbel for tlic, def~ntlnlit expressly wairee the objection that no formal 
judgllielrt WIS eritercci npo1i in the coulrt- court if the ~ e r d i c t  can be 
dec.nlc4 swli  :is to \rarr:int :i judglnent thereon. In  x a i ~ i n g  this objec- 
t i o ~ ~ ,  lie not 0111:- conforms to the ~ ~ 1 1 - k n o ~ v n  ilidulgcnce ~rl-iich gentle- 
111~11 of tlie proiessioii n l~i for i i~ lv  s l lo \~  to the imperfect records of our 
county rourts, but foregoes no right of his client, l ion-e~er technical, for 
it has l~cc.11 long settled in this State "that upon n verdict n-lliclij con- 
~iectetl n-it11 the l~lentli~igs, authorizes a judgli~cnt ; and n-liere 110 judg- 
rwlrt is 10r111:1117- m t ~ r e d ,  the courts intend such a judglimit as ought to 
have beell rendered." l ~ i i r r ~ t i r t l  z.. Etherid,qo, 15 S. C., 206. 

I t  remain. to Ix seen n-liether the rerdict T ~ S  SO defectil-e as not to 
;intl~i~rizc a jndpmeut. The 1an~ directs that the j n y  shall assess the 
alnouiit ~ r h i e h  the plaintiff ought annually to receive from the owner of 
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the mill on account of the damages b- tlie petitioner sustained. Surely 
this is distinctly done when, after setting forth that they werc appointed 
to assess the damages between James Ilarper, plaintiff, and Elisha P. 
Miller, defendant, they report that in perfornlancc of that duty they 
assess the damages sustained by James Harpcr at $1.5 per year. To 
every fair intendment, this is a verdict that the plaintiff Harper receive 
from the defendant Miller annually the sum of $15 on :recount of the 
damages sustained by the plaintiff. 

I t  is to be remarked, too, tliat no exception was taken by either party 
in the countv court to the form of the verdict, and it docs not appear 
that the defendant mas dissatisfied with its substance. The plain- 
tiff, who complains of the ~erd ic t ,  treats it as a lalid one fol- ( 37 ) 
lowed by a judgment conforming thereto. We tllink tliat it can- 
not be allowed to the defendant to say there was no verdict, no judg- 
ment, and therefore the appeal of the plaintiff was a nullity. The act 
concerning appeals (Rev. Stat., cb. 4, see. 2) declares that no appeal 
from the county court shall br dismissed for want of form if there 
appear sufficient matter of substance in the transcript to enable tlie 
Superior Court to proceed thereon. 

I n  the a1,gurnent here, the defriidant raised objections to the regu- 
larity of the proceedings p re~ ious  to the verdict. I t  is unnecessary to 
examine into tlle ~ a l i d i t y  of these objections, and, if ralid. whether they 
be not waived by not being brought forward in apt seasou. I t  is cer- 
tainly a general rule that objections to proceedings became of irregu- 
larity should be made upon the first opportunity presented; and where 
there has been an irregularity, if the party overlook it and take subsr- 
quent steps in the cause, he cannot afterwards turn back to the irregu- 
larity and object to it. But at  all events, whether the prerious proceed- 
ings h a ~ e  been regular or irregular, there have been a verdict in this 
cause, and a judgrncnt pursuant thereto, and therefore the plaintiff had 
a right to appeal therefrom. Appeals are expressly given "where either 
(part!-) is di,satisfietl with the judgment of tllc~ court ~ ~ p o n  the verdict 
of the jury rendered upon tlic pctition of ally l)cr.o~i alleging that he is 
injured by the erection of a public mill." Iiev. Stxt., ch. 4, sec. 2. And 
by section 17 of tlie act "concerning mills and ndlers" (Rev. Stat.. ch. 
74) special pro~isions are made as to the mode of trial upon such ap- 
peals and as to the czousequences if, when the plalntifi appeals, he fail 
to recover hiqher damages than were awarded to him by the jurv on 
the premises. 

The Snpcrior Court will reverse tlic ordcr disiniisitlg the a1)pcal from 
the county court and 1)rowed with the trial of tlit vaus. .so b~-ought be- 
fore it by appeal, according to tlie usages of law. 

PER CVRIAM. Ke~erscd. 



1. \Thc~i.r ; t  t . ~ ~ l l ~ t ; l l ~ l e  wturnecl on i r ~ i  e x e r l l t i c ~ ~ ~  :rL':tii~st A. PI. : " I ~ r i e d  oil land 
sul~l~ore t l  to  Ire ~ 1 w a r i l s  of 1(fl acres. ~vht.re R. H. l i~ -e s  on : lio other l ~ r o ~ ~ e r t y  
t c ~  IIC, fon~itl." and i t  i i l~pcawd in r\-id(mc.t. tliirt -1. l3. hail tn-i~ tr;icts of land 
ill t 1 1 ~  ( Y I I I I I ~ ~ ,  ?:1(,11 n111!1it I00  : t ~ w s ,  oil on? of which he  1i~-e(1 l l i~nwlf  :1i1(1 
~ l l i  tlte otliclr J. H. lived. ant1 tha t  tilts h t t r r  \\-:IS I ~ I I O W I I  a s  t l ~ e  1:rntl of -1. R. 
1111 ~~.lii1.11 .T. H. liretl :  Hcld,  t1i:rt t he  n-ant of c.ertninty in the description 
of ill? 1:11111 levied o i ~  n-ac  lint iiitlecl 11y the 11;trol evit1el11.e. n11d tha t  t h e  
]~ i t r t y  ~.l;~iillirlc 11y l)nrcli ,~sc i l t  :t sale matlr nntlrr t l ~ n t  le ry  ;~(.cjuiretl 1111 

title. 

2. 11-lr'rc t l i ~  i(leutity of lantl lericil oil lry ir c~111st;111le \~.i t l l  t11;tt c~1;iiniccl uilder 
;I  ~ ~ u i ~ . l i : t w  mi l e r  tha t  l( 'r7 i i  i011~'1it ti) l ~ e  t.st:tl~lisl~etl 11y 11;1r01 c ~ i t l ~ i i c t ~ .  
rlic, inqnil~)- is one of fac t  for tlic jury. i111t of 1:1w ftlr t l i ~  coiirt. 
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to the record l ) rod~~ccd  by t l ~ e  d e f e ~ ~ d a u t  n.11icl1 it is not uecessary to 
statr particularly as tlicg are not arlwrtetl to by the Supreme Court in . . 
de l i~e r iug  tlwir ~ ] ) I I I I O I I .  The ~ ) re s id i i~g  judge was of o1)inion that the 
lery of the co~~stahle ,  as explained by tile evidence, was suf-liciently ex- 
plicit, a11d the jwy. u ~ ~ d e r  his dir tct iol~,  foul~d a rcrdict for the tlefend- 
ant. ,I i n o t i o ~ ~  for :L lie\\- trial 11:1~i11g been refiistd, t 1 1 ~  plaintiff ap- 
pealed to tlic Sliprcrilr ('oiirt. 
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the rctuni  doc< not set forth all tlic ~ n a t - b  of description prescribed by 
the statute, it iq ncc2cssary for tlic clainlant under tllc l c ~ v  to shon* clearly 
by extrinsic c ~ i d t ~ i c e  that it does adequately dczcribe tlie land, and that 
it describes it as catisfactorily if it had in ternis conformed to the 
statute. Rordriz 1 . .  Smith. 20 S. C.. 27 ; IIrrrjqii~s 7 % .  R d c h  um, ib., .is0 ; 
Smith I .  T,o~c,. 24 S. C'. ,  45;. -hid 1,- tlie wrne decisions i t  is settled 
that where it i i  attempted to help a ~ - e t u ~ * n  hy such ~ x t r i i i ~ i c  elidenre, 
the inquiry nlletlier tlle land l e ~  ied on be thcrebv identified i; an inqniry 
of fact for the deterininatioii of the lu r r .  

We are u~iablc in tliis cayc to lay our liands on aiij- eridence li~hich 
rould mmxint  a j u y  in c l e r l a r i~ i~  the land identified by tlie description 
in the return. -1s tlic executioil autliorized tlle constablr~ to l e y  on tlie 
land of James Jo i~ ic r ,  and not on that of any other person, we may 
asslmle that the rctilrn should bc m~dcrstood as  tliough i t  had in terms 
described tlir l a rd  h i e d  on ah that of Jollier. So uader~tood,  the de- 
scription is "land of James Joiner, suppoqed to he upwards of 100 acres, 
~ rhe reon  Richard Heath  l i~es . "  A part of this description, as appli- 
cable to any tract of Joiner's, is contradicted by the e~idence .  From 
that  i t  appears that James Joiner had no land on which Richard Hcath 
lived. The parol cridence, far  from aiding or explaining this part  of 
the clcscriptioli, proTcs it to be false. I t  is not slionn that  tlle land in 
question ever bore tliis description, on the contrary, the eridence is that 
the land mts  X . R O L P ~  as tlie land of Joiner, nhereon James Hcath lived. 
Whether this false description, al thougl~ it is apparently an essential 
mark of the lalid, may not be rejected n-e need not stop to inqnire, for 
if this be admitted, then the description is "land of James Joiner, snp- 
posed to be upwwds of 100 acres." n'licre is the parol eridence to sup- 

p l -  this defectire description ! James Joiner had t ~ v o  tracts, each 
( 42 ) containinq upnm-ds of 100 acres. There is notliing to show vhicll 

of these, if to either. tlic lery applied. 
PER CURIAJI. Sen-  trial. 

HASSAH LOCIiE: r .  ROBERT GIBBS. 

One may recover dam;ase. in :ni action on tlle ca.e for :t maliciou.; l~rozccntion 
of his slave. 

APPEAL from Battle, J. ,  at F i l l  Term, 1843, of BRCSSKICK. 
Case to recowr dnmapes sustained b - . t he  malicions prosecution of her 

i i ~ g r o  S ~ : I ~ C S .  ill ( ~ o i i ~ i ~ p t w c ~  of v-liieli the plaintiff had been deprived of 
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- 
D\TIFT., J .  TTv mu+t taltc the rase to mc:m tliat the tlefendaut prose- 

cuted the l~lail~tiff'.: sl:i\es without ha\  ing ally p~mhable ciluse or reason 
to do k o ,  fol. if llc ]?ad l~robablc t2ausc' he vollld liot be l iabk to this 
action,' ; ~ l t h o n ~ l l  hc a r t d  c.rer q o  maliciou4\. Tllc~ tlcfcntlalrt does not 
contrnd tliat Ile hail 1)rob;thli~ cause. 'l'hc i i ~ j u r ~ ,  tllnefore, 11-hich 
the plaintiff illstained v a s  tlie consequence of tlle defendant's doiiiq a 
wrongful act, ancl an action on tlic case was 11c.r rightfill remedy. 
This action lit.% ;rgniust a person for maliciously and without ( 43 ) 
probable cause su i l~g  out a c.onnnission of bauliruptcp, in come- 
qence ]\-hereof the plaintiff waz dai~laged ill his trade and business. So 
it lies a t  the sAit of the husband for the expcnses incurred ill conse- 
quem2e of tlle rnwliciouz prosecution of his wife-the v i f e  ill law being 
the s e n  ant  of the llusuand-and he was injured in defe~lding her against 
the defcnd:int's improper prosecution. S~~t i t lc  1 % .  Hitoit, 3 Stra., 977 ;  
Eul. S. P., 13. The clise now before us is in prirlcil~le tllc same as the 
one last cited. The judgment must be 

PER CUXI m. Affirmed. 

The Superior Court 11a. juri~cliction of an  action fou~~tled oii two note<, ueither 
of nhich nmo~ui t~  to $100. but which toqether, incluclinq princi~al ant1 in- 
rrlest, nlnount to tliat sum or more. 

~ P P E  \L  from D i d .  J . ,  at  Fall  Term, 1313, of C'LET.F,L 1x11 
llsvunlpsit on two promissory notes, tlic firqt for the sum of $61.43, 

due 21  Sbrember.  1q41. with a payment endorsed of $40 on 13 Julr.  
1842; the second for $;::.ST, due 16 June,  1842. The defendant's coun- 
sel i n o ~  ed to nonsuit the plaintiff because neither of the notes amounted 
to the sun1 of $100, and contended that the plaintiff could not bring a 
suit oli t n o  ~iotes, e:~ch of which m s  u l~de r  $100. The court o~e r ru l ed  
this motion :u1d submitted tlic case to tlic jury with instructions 
to find lioli- 1ni1t.11 was due for principal rnoney and how much for i 44 ) 
intt~rPst a t  tlie date of tlie writ, to wit, 011 1 April, 1543, and that 
they shoultl calculate interc~it at the rate of i' pcr cent aq the notes were 
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tn-o note.< -.sim~c.tl 11:- t l ~ i .  d r f c ~ ~ ~ d : ~ ~ i t ' s  i11tcst;lte. T h ( >  jlli-,T : I S P C B F ~ C ~  the 
p l : ~ i ~ ~ t i f i s '  (1:1111agi>h to $107.74. of v l ~ i ( ~ l i  $W.l> \\-as p ~ , i n ~ i p : ~ l  m o n e ~ ;  
alitl t11cx~- fi1rt11t~r f'oil~iil tha t  oil tlic (la?- tliv wri t  n7as isslied, rlw princi- 

a1111 tll?:- ~l~~~l!!~llccl. 
, . 
111(, Snpr r io r  ('i1111.t has  jurisdic.tioi1 of :ill sili~ls of $100 i~ i id  upv-ards 

tliii. 1,:- 1~o11il. ~ , l ~ ~ r ~ l i . ~ s o y  ~ ~ o t t . ,  o r  liquitlatcd : ~ c ~ + o i i ~ ~ t  5ip;ed 1))- the 1)arty 
.to be c.liargcd rlicrch-. 2 h .  Stat . .  cli. 31, see. -10. -Ind if  ally suit dial1 

.-urll tllio to tlir. plnilitifl'b 0x1 t l ~ ~  tn-o lic)tcs f o r  l ,ril iripal niid iritcr- 
r-,t :it ~ I I P  tl:~tc of tlic TI-rit V:IS $103..'1. It srr.ri1.G to 11.q that  the S u l ~ c r i o r  
( l o i ~ l ~ i  lint1 j~~l~ii-tlic~tii , lr .  :i~ril r l ~ a t  tl1,~ j i ~ d ~ n i e i i t  of n o l ~ i u i t  was  errolieoilh. 

the. w , t i o i ~  \\.ill l)e l ~ t > w e i \  c ~ l  to ha\-c ~ i o  go~.c".~iilig control 011  nit,^ ill tlw 
Slilw1,ior ('olii-t> oil i-~ioney liotrs of thc. d ~ , < ~ r i l p t i o r i  of those sued 011 in  
this ac t io l~ .  TITe do liot tloi1l)t t l ~ a t  a 111:1pistr:tte 11nd concurrent juris- 
diction of the case. 
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\ V l ~ c ~ r ( ~  ;III :11)]~%1 i s  file11 ~ I I  t he  S1111crior ( 'ourt. :11i(1 t he  :11)]1elle1~ r t w o ~ e s  th?  
(.ituse to :III i ~d jo in i l~g  c o ~ i ~ l t y  ia~ltl suffers i t  to remain t11n.t) for  t h r w  yetars 
l~e fo re  he illoves to clislniss t he  ;~pl)r;rl for  w m ~ t  of ;III ;11q)e:1l l)ol~tl :  Acltl. 
t ha t  thc  motion con~cs  too Intc.. :m11 t l l i~ t  t11v t~l)])cllre n ~ n s t  I)(' i ~ ~ t t ~ u t l e t l  to 
11aw w a i ~ e d  his right to  a h m d .  
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I J. That  the li,..ol.s of the plaiutiff intended to 1)roiecute 
their a p p ~ n l  t l l c r ~  cinl bc. i io  iloubt, a, rho!- executed and left in tlle 

clcrki' ofire ail i i l ~ t r u n ~ r ~ i t  n hic*l~ tlicv coiisidered an ap  lea1 bond. 
i -17 ) The lmrd is g i ~  cn by Ian- for tlie 1)eiiefit of tlir appel ! ee. I t  is . 

not essential that tllrlre 4io1lld he an appeal boild in the transcript 
to q i w  tlie appellate court juri*diction, for the bond may be w a i ~ e d  b!- 
the appellee, cltller e x p r c d y  or inipliedly; and wlmievcr the appellate 
court sees that  the appeal bond is naired,  it   ill a l x i y s  proceed v,~ith 
the tr lal  of the canuse. The t o l d  111 this case could only be to secure to 
tlie defeildant his cmts if he should sncceed in the Superior Court. I f  
the defendaiit had mowd tlie court to dismiss the appeal a t  the first 
term, tlic lessors of the plaintiff might hare  suggested a diminution of 
the record arid obtained a cc rtiolar.1. when, 011 its return, the court would 
 ha^ e scen that tlie in-trnnlent intended for an  appeal bond was de fec t i~e  
as such by thr~  misprision of tlle clerk and would ha re  put the lessors of 
the plaintiff under terms to 11:lrc put in a proper prosecution bond to 
secure the defendant in liis cobts before the>- should hare  been permitted 
to proceed. But  tlw d ~ f e n d a n t  did not take this course. H e  a t  the first 
term of the Superior Court of S e ~ r  H a n o ~ e r  filed an affidarit and ob- 
tained an  order of conrt to remo\-e tlie cause to B1:iden for t r ia l ;  tlle 
cause stood for trial three years in tlie Superior Court before this mo- 
tion w~ made to dislniqs for the w m t  of an  appeal bond. TaBing all 
the circunlstanccs together, x e  think that  the judge came to the right 
co~lclnsion that the defenclant liad impliedly  aired the appeal bond. 

PER Cr I ~ I I ~ .  Affirmed. 

C i f d :  .Lr/  i ~ c g t o ~ z  I.. A\fmitll, post ,  60; -1IcDo1uell r.. Bradley, 30 S. C'., 
93; R o b i n s o n  r.. E ~ y a u ,  34 S. C., 184; XcJIillan c. Dauis, 52 S. C., 2 2 1 ;  
C'oztncil c. JIo, ir i ie ,  ill., 397 ; X u r ~ l l  r .  Gr.i$th, 23 N. C.. 265 : H O I P T P  1 ' .  

G ~ e c n ,  6 2  S. C.. 251: I Iu t i -h ison 1..  R r c m f r l t .  82 S. C.. 426. 

i 38 ) 
HESRT C .  ELLISOS r. JAMES JOSES.  

R. D. executed to H. E. an instrunlent, under seal. in the following words: 
"Five months after date. I promise to pay H. E. the sum of $50 for n 
horse, said horse to be H. F.'s horse till paid for." Held, that thiq was 
only a conditional sale of tlie horse. and not an absolute sale and n mort- 
gage from the vendee to the vendor. 

,\FPEAL froin J l u n l y ,  J . ,  at Fall  Term, 1 9 3 ,  of RAXDOLPH. 
Tliis action T\ a ,  h?ouglit t o  r c c o ~ e r  tllc ~ a l n e  of n horse taken and 

cold 11~ tlic dcfcndnnt. us c ~ o ~ i ~ t u l ~ l c .  lunilrr -undry executions against one 
Ilobert L. Damon .  The 1101~e at tlic time of the seizure was in the pos- 

4" 



S. C.] DECEMBER TERN, 1843. 

session of the said Dawson. The  plaintiff, i n  the course of the trial, in- 
troduced a paper of the following tenor, viz. : 

"Piye months after date, I promise to pay H e n r ~  Ellison the sum of 
$50 for a horse, said liorse to be said Henry  Ellison's horse till paid for. 
This 14 December, 1839. ROBERT L. DAWSOX. (SEAL)" 

The connse! for the defendant contended that  this instrument must be 
construed into a mortgage, and that  i t  was roid and inope ra t i~e  for want 
of registration, and askcd the eo1n.t so to instruct the jury. The  pre- 
siding judge declined to give such instructions, bnt informed the jury 
that  the paper seemed to be an  undertaking on the par t  of D a m o n  to 
pay the money therein specified a t  the expiration -of f i ~ e  months, upon 
the consideration of his then h a ~ i n g  a title to the horse. And the paper 
i n  that  sense n7as submitted to the jurv to be considered with other eri- 
dence in ascertaining whether the horse was in good fai th the property 
of the plaintiff. There was a rerdict for the plaintiff under the charge 
of the court, and a ne ' i~  tr ial  har ing  been mol-ed for and refused, the de- 
fendant appealed. 

D;\KIEL, J. The horse i11 contro~-ersy had been the property of the 
plaintiff, and the instrument of n-riting ~vhich  Dnnrson executed declares 
that  "the said liorse is to be Henry  Ellison's horse till paid for." Tlzeqe 
words were inserted to repel any inference tlixt niight arise from the 
antecedent word.: in the instrument that  the title had passed and was 
executed in Tktwso~~. The said u-ords slio~v the understanding of the 
parties to be that  tllc contract ~ v a s  csecutory-but n conditional sale. 
There could h a w  been 110 ncwssi t~-  for Ellison to hare  taken a mortgage 
on the horse to secuw the pricv I I ~ I ~ C S S  t l i ~ r ~  llatl bern n prior absolute 
sale of tlir horse to Ihlr-son. T e  think that  thc instrunlent is only evi- 
dence of a conditional sale, a ~ i d  that  it is not a mortgage, and therefore 
did not require to be registered. Di~wson's possession of the horse u-as 
only a bailmcnt by Ellison. 7'hc jndqnlent must he 

PER C r-RI 211. -1ffirnied. 

('itecl: 1'ccrri.c. ,.. I : d , r v f . ~ .  3-1 S. C'., 269 ;  , T m i f h  1.. S(iswr, 50 K. C., 
300; Cl(r~j fon ?. T f c s t c r .  80 S. (1.. 276:  17ricli 1.. I / i / ~ i n r d ,  05  x. C?., 119; 
Rutta (,. Scrcl,%.c, ih. .  2 1 7 ;  l ' z r f t s  r .  G r i , q n ,  107 S. C'., 50;  TFhitlrick v. 
L u ~ n l ~ r r  (~ ' r ) . ,  145 1-. ('., 124. 
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vliic~li ..urn 1 I I L I V C  h i ~ r o \ v ~ c l  of liim i n  111~-  l)riv:ite a1111 i l i d i ~ i d ~ l a l   cap;^(^- 

it!-, a i ~ t l  ~ i o t  i l l  1117 c ~ l i a ~ x c ~ e r  of t3svc.ntor of tlicl said  rill, a1111 11-liicli is 
to  I)c,:rr i~itc~rc,t  n ~ ~ t i l  p:~iil. 23 Septcmil)cr, 1q11. 

''S.\NI-~:L S. .JA(:KSOX. [SEAT,)" 

.Toliii .Joilo:: A \ l . s t c ~ ~ ~  aftc7ra-ads died i l ~ t w t a t r ,  aild tlic plaintiff Iiccame 

tibarioii n-it11 I:i~.c,.;, n-110 hat1 tlic.11 qua l i f i~ i l  n l w  as  ail rsecutor ,  ailtl 11l)on 
t h a t  sc'ttli'rlicilt, tllc~ 1,lniiltiif acmulitcd f o ~  the mciriey m c n t i o ~ ~ c d  ill the 
l o 1 1 1  I 1 i t  t i  i s .  T l i < ~  l ) l a i ~ ~ t i f f ,  a:: aclliiiliistratris of Jol ln  

To tlic c~ricloi~c~c. of thi. s t ~ t t l t w ~ e i ~ t  a i d  tl~ib l ~ ; r ~ - n i r ~ r t  of tlw l n o i ~ i ~ y  to 
Ri1-(5. t 1 1 ~  d(~f~ i i (1m1t  o l ~ i ~ ~ ~ t d  Lnt it V:IS a(111iittd 11)- t l i ~  ( v n ~ t .  

I t  r a s  rl101l i11.si-to11 for rlir t l c fe~ ida~i t  tha t  tlic 1)1:1iiitifi' could uot 

I 1 i 1  r 1 1 i  f i r  1 1 1 1 i i t i  F r o l ~ l  tlic, j ~ i d g ~ i i c i ~ t  the 
d r f t > ~ ~ i l a ~ i t  nppc'llotl. 

I I ~ .  . . I\'itliont nc l~c~l .~ i i lg  to  tile qtnte of tllc p l c d i ~ i p s .  tlic 
('ourt is of c ipi l~iol~ tliat t11(, j ~ i d p i ~ t ~ i i t  s l i i ~ ~ ~ l e l  be aftirmf~11. l ) e c a ~ w ,  u p m  
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answerable as for a devastacit upon the insohency of the coexecutor. 
Moreorer, he who first had tLe money has no means of compelling the 
other to restore it to his possession if he has the rights of an executor 
merely, for each executor has an equal right to hold what he gets, pro- 
vided he gets it as money of the estate. Before parting from funds to 
his coexecutor, it was then an act of prudence, with a view to his own 
indemnity and of official duty to those entitled to the estate, to provide 
a security which, in case of danger, could be promptly and efficiently 
enforced, and the bond of the borrowing executor to the lending executor 
seems \cry proper for that purpose. By lending the money, the one 
executor became immediately responsible to the estate; and by giving 
the bond, the borrowing executor became responsible to the other. The 
plaintiff was, therefore, entitled to recover on the face of the bond and 
without the settlement and payment to Rives. But though not necessary 
to the plaintiff's action, that evidence displays the justice of it more dis- 
tinctly, as it was another overt act of appropriation of the bond, accord- 
ing to the idea of Chief Justice IIenderson in EZLW 2 j .  E w e .  I t  was not 

incompetent and injurious evidence, but was, at  most, irrelerant 
( 53 ) :uld harmless, and thcrefore no ground for reversing the judg- 

ment. 
PER C'TRI.I\I. Affirmed. 

SATHASIEL ROEARUS ET AL. v. SETH JOSES. 

1. Beforc the act of 1827 (Rev. Stat., ch. 122. sec. 11) :I beclurzt of personal 
prc11,ertj to "A. and his heir<." and "if he .hould die and leare no lawful 
iww." then over to B., was ;I good eaecutory limitation to C., to take 
(2Sf'cc.t if A died without leavinc: any i<\ue l i r inr  a t  the time of hi> clc;~th. 

2. And if I:. (lied Iwforc A,. this esecutory interest m-as so far vested that on 
the hal~pcninl: of the contingenc.y. tlic executor or :ldn~inihtrator of l3. 
wonltl take it. 

3. The ctsc,c.utor or :~dministrator of A. (lying without learing issue living a t  
his cleath. is of course not resporisihle to his creditors or 1eg;iters or nest  
of liir~ for the property so hequeatllecl. 

APPLAL frdm Ji 'u i lu j ,  ,T., at Fall Term, 1843, of WARE. 
Dctinuc, in ~vhich the parties submitted the ranse to the judgment of 

the court upon the follo~viiug c;~sc, agreed, to wit : Jaincs I). Ridley, by 
his will made 15 August, 1820, and soon afterwards admitted to pro- 
bate, drvised and bequeathed as followl.s, to ~v i t  : 

"Item I. My will and desire is that. after my debts are paid, all 
my prol~erty, both real and personal, should be kept togetllcr for the use 
of my bcloved wife, Elizabeth J. Plidle-, and for the support and school- 
i l ~ g  of my two sons, TTillianl W. Ridley and Jolm A2. Kidley, until they 
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debts, and ca1111ot be claimed by the plaintiffs until such debts are paid. 
-1nd i t  is  agt-ced that if,  on eitlicr of these grounds, the plaintiffs are 
not entitled, jitdgment of nonsuit is to be elitered, otherwise judgment 
to be for the plaintiffs for the d a l e s  and damages clainled in the writ 
and declaratiou. .\lid it is further agreed that, sliould judgment pass 
for tlic plaii~tiffs, tllc defendant will surrendixr to the plaintiffs any issue 
which m a -  he of the said slares since they came into his possrssion, and 
that  the plaiiitiffs shall receive from the defendant, on account of the 
damages atid in satisfaction tlirreof, such hires as the defendant may 
hare  actually receired, or the securities taken, or that  may be taken by 
him therefor, the de fe l~da~ l t  to be allowed all just credits by reason of 
paynieilts for kcel~ing chargeable slaws, and the plaintiffs to rrccirc the 
balance o ~ ~ l y ,  if any there be, of such hircs. 

Up011 the c:ise 30 s ~ ~ b m i t t r d ,  his Honor, being of opinion for the plaiil- 
tiffs, r e n d c i d  judgnitnt i11 their helialf for tlie slares mcl~t io l~ed in  tlie 
writ and declaration, and for damages, costs, etc. 

From this judgnient the defendant al)ljc,aled to tlir Supreme Court. 

T),cm;r,. J .  1. The limitation over in the t1rir.d clanbe of the will to 
the testator's tn  o brothcrs n l ~ d  sister of the l)crsoi~al estate p i r rn  to the 
two soils of t l ~ c  tcstator in the {;rut clause of the ~l-ill is not too rrmote. 

r 3 J llc. tt=.ti~tor in tlie t l r i ~ c l  c la~i ic  says, "if niy t w o  ROIIS ~ h o u l d  die 
( 36 ) a11d l e u r c  no l a n f ~ i l  issue (an r ~ c i ~ t  n-hich hal)pencd), my will is 

that their part of my (,state slionld be cq11:~llj- diridcd, and one 
1)art tlicreof to go to rn? nife,  aild the other hcrlf to he equally clirided 
betwemi my two brothers and my siitcr." When tlie esl)ressiou used by 
a ttxstator ill ~nalrilig an  rsecntory limitation is ' ' lcnr . i?~y n o  rssue," the 
c,stablishcd rult. is, whtw applied to persolla1 estatc3, that it iinl~orts lea\-- 
i11g I I O  i s sw at the death of the first taker, and ties the erciit up  to that 
timt., and thcrcdori' 1 ) rcrent~  a 1~erl)rtuity. F'o, th  r , .  P h u p m u ~ ~ ,  I P. W., 
663, a ~ ~ d  2 Pon-ell on J>rviws, 366 (Jarmail 's Ed.), where all the authori- 
tivs are c~itcd. 

2. The i l a ~ c s  arc not assets in tlic hat~cli of tlitl dcfcndaiit as t l i ~  ad- 
i~ l i l~ is t ra tor  of William W. Ridlcy. T l ~ c  hires a l ~ d  profits of the s l a ~ e s  
d u r i ~ g  thc, lifc of William belonged to h im;  bnt on the event wliicl~ has 
taktw l)lurc, 1 iz., tlic death of both of the sons l e a r i ~ ~ g  no issue, the orig- 
iilal stork of s l a ~  cq aird their iiicrtw,e went orer  to thc ulterior legatees. 
Thc tlnec ultt rior Irgatceq-the two brotl~ers a11d the sister of the, tmta- 
tor-did ill thc lifctime of the tn.o sons, thc first takers. 'I'l~e escc2utory 
ii~tcrc~zt, rr.ti~ig o i l  :III ~urwrtai i i  rrcirt. neut  to tllr adinii~istrators of her 
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sons, ~ h o  n-ere' ce r ta i l~ ,  ~ i z . ,  the ulterior desigi~ated lega tem I ' i u l ~ u r ~ j  
I.. Elkilt, 1 P. 7T.. 563. 
In B a m r s  I . .  . l l l ru ,  1 Bro. ,  l h l  (Belt 's ad.) ,  Lori1 Tl~i(rlo!r remarked 

that  a contingent intercst nliglit rmf i t ,  r i g h f .  :~ltliougli i t  did not i n  pos- 
session. :rnd tha t  contiiipent csemtor>- iutercst.* might be a s  cmiiplrtely 
ws tcd  as  if t h y  n-crcl ill possessiol~. so as  to go to the re1,r~sciitativc of 
a ilanied 1cg:~tcc nl lo  rnigllt liaplien l o  ilic liefore tlie r ~ e n t  took plnre. 
See 1 Roper  on Legacies, 402. 

W e  t h i l ~ k  t ! ~ n t  the judgninit ni113t I)e 
PEI~  CI-I<I.~M. A\ffirnl~(l. 

A,. I~efore the :~trt of IS". Rev. Stat.. c11. 122, six.. 11. Iwqu~utlird as follows: 
"I girr  to 1ny SOIL -7, IV. all iuy nrgroes. to \\-it, txtv.. to hi111 >111il his lwirs 
l;~wfully I ~ e c o t t r ~ ~  of his 11otly: 11ut if he s11o111d tlie n-itllont Inwful 11cir.. 
I I i s  is I S . to I I 1 i s  f r ~ r "  Hc717. t l ~ t  tlw 
limitaticnl over to S. 7T. n-;~s too rcwotr. 2111tl that .T. W. tool; thtx ;~l~solllte 
estatt1 ill the slares. 



IS THE S U P I I E M E  COURT. r26 

Shonld his FIonor he of opi~iion that  the said Joshni ,  who was the 
first takcr ~ m t l r r  thc said bequest and under whom the relators claim, 
took b~ I irtue thereof the entire and absolute estate in the said negroes, 
then there is to be judgment for the plaintiff for the said sum of 
$2,044.37, r i t h  interest from 3 September, 1843. But  should his Honor 
be of opinioii that the said first taker took only a life estate, then judg- 
ment is  to be entered for the defendants. H i s  Honor, being of opinion 
that the defendant's ii~testate took the whole estate in the said negroes, 
gare  judprnel~t accordingly for the said sum of $2,044.37 and interest 
thereon, from ~ ~ ~ h i c h  jndgnient the defendants appealed to the Supreme 
('ourt. 

I )ASI~L,  J .  Charles Wooton, the testator, died in lb25, after making 
hi5 n.ill, n l i i c l~  contained tile (.lause n~cntioiied in the case agreed. Did 
that  clausr g i ~  e to Joshua Wooton, the soil of the testator, the absolute 
and entire cstate in the nerrroes mentioned therein? There can be no 

c, 

donht that the r o r d s  ill the clause vould create an  estate tail i n  lands 
dcl-ised, and the geileral rule is that  ~i~lierel-er words in  a will would 
creatc an estate tail in lalids dcrised, the sanle words in a bequest of 
cl lut tcl~ will m r r x  the absolute (,state. But  an  exception to this rule is, 
whert. tllerc are words supcraddcd to those which standing by them- 
selves n-ould weate an  estate tail in land. which superadded words would 
sl:on- : I I I ~  esplaiil that the testator did not iiltend to create an  estate tail 
ill the cliattcls. SZL 'U~I I  7.. Rrrscoe, 25 S. C., 200. But  i n  this will there 
are 110 ~ u c l l  superadded esl) lai~atory words to the bequest of the slaves. 

"'1'0 hi111 (Joshua TlTooton) a i d  his heirs lawfully begotten of his 
i 59 ) body; hut that  if lie (Joshua) should die without lawful heirs, 

t l ~ e l ~  oler." etc. We are therefore of opinion that the judgment 
gireil by his Honor must be 

I'm CL-RIAX. Affirmed. 
-- 

AR('HII3ALD H. ARRISGTOX r. CALVIS A. SMITH. 

I11 the c a w  of an appeal from the county to the Superior Court, where the 
cxuce h : ~ i  1)een continued for two Scars in the Superior Court and wit- 
I I ( . \ ~ ( ' \  ~unimo~~etl  on both side<. it is too late for the appellee to move to 
d i m i < \  the appeal for the want of an appeal bond. He will be considered 
;I. I l i l ~ i l l ~  n aived his right to a bond. 

A l ~ ~ ~ ~  \L froin B u i l e y ,  J . .  at  Fall  Term, 1843, of FAKE. 
('ase coili~ncnced in the co~inty court of Wake. A judgment having 

5 0 



S. C.] D E C E M B E R  T E X X ,  184::. 

been rendered ill that  conit againqt the plaintiff a t  illaj- Telnl, 1341. 
he appealed to the Snllerior Court. but neglected to g i ~ e  an  al111eal bond. 
The cause ~ v a s  entered on tlic dockct of the Superior Court of V a k c  a t  
Fal l  Term. 1 4 3 1 .  and co~itinued at the s e ~ e r a l  terms of the conif until 
Fall  Term, 1543. TV11en the cause was called for trial on the second day 
of that  term, the dccln~ed llinlbelf ready, hut the defcildant 
haying called his witnebses stated he war not read-, JT-hereupon the cause 
was left open until the next da~- .  On the next day the defendant mowd 
to dismiss the appcal for tlic \vant of an  appeal bond. The plaintiff 
then m o ~ c d  for k a l e  to iile a bond for costs and damagrs, ~ i ~ h i c h  m s  
refused. I t  :111peared that a subpana had been issued bv the clerk of 
the Superior Court for the dcfendant's witnesses, rcturnal~le to the Fall  
Term. 1841. On the abore facts, the court dismissed the appeal 
and gare  judgment against the plaintiff for the costs of the Supe- ( 60 1 
rior and county courts. 

From this judgment the plainti8 appealed to the Supreme Court. 

Suunders and X i l l e r  f o ~  plnitlti,# 
TIT. H.  H a y w o o d  for  d e f e n d a n t .  

I E L ,  J. At JIay  sessions, 1641, of the county court of Wake the 
plaintiff appealed. The defendant, tv-o years after the trallscript of the 
record had been filed in the Superior Court, moved to disnli.;s the appeal 
because there ~ m s  no appeal bold.  The defendant, a t  ally of the ante- 
cedent terms of the Superior Court, could have made the motio~i to dis- 
miss; he did not do so, bnt neut  on and forced the plaintiff at one term 
to continue the cause by affidal-it. and a t  aiiotller term he obtained l eaw 
of the court for time to prepare for the tr ial  of the cause; he moreol-er 
had caused his \vitnesscs to be suhpceiied to the firzt term of tlie Superior 
Court. It sePnl, to us thr t  this case is within the princil)le aud reason 
of TT'crlluc~ 1.. C'nrh i f f .  i r n f ~ .  4:. ,111 the facts and circumstances dis- 
c*losed by tllc c2:1~c arc. u c  tlnnk. ,ufficient to I n i ~ e  mi i~lll)lied ~ r a i ~ e r  hy 
the defendaiit of x i  appe:rl bo~id.  The jndgl~le~lt  lun,t bc 

PER CURIIII. Ke\ el-cd and pi~oceclenclii, 

C i t ed :  Rolii,cso~z r .  I : r y u n ,  34 S. C. ,  154; l i l ~ ~ l l i l l a ~ ~  r .  D u r i s ,  33 
N. C., 221; Corcucil 1 . .  d l o i ~ ~ ~ o e ,  ib., 397; l l o r i ~ z i ~  r .  (;rec'n,  6 2  S. C., 351; 
hut chi sot^ 1 % .  Eurrz fe l t .  8% x. C., 426. 



IS THE S U P R E M E  C O U R T .  re6 

1. To ( . l ~ i ~ r w  ]I (>~\OII ' :  with a co~~spiracy to cheat and defraud a third person, 
t11c.r~ rnu.1: be n collusion and partici1)ation in the ccheine or i t \  execution. 
Nerr  \ilent ohvr ra t io~ l  and acquiewencc are  not cufficient. 

9 .  U~iless the llersons charged, hy some deed or word became parties to the plot 
to cheat. they could ileither 11:lre influenced the acts of the person de- 
fr;uitletl ]lor contributed to his losses : and. therefore. they are  not liable 
to his actiou. 

.'!. ( h ~ r .  m:lg Ile hound to speak the truth concerning any  matter or thin:: with 
1vhic.11 11e or his rights are  connected and not suffer :~ilother to deal respect- 
ing them nnder a delusion ; Imt in rrspect to matters with which he is in no 
\vise co~~c~t~rned  or connected. he is not d~arget l  with the legal duty of pre- 
vrlltil~g mischief to others try commi~nicirting what he knows. Imt hc may 
I I P  silent. 

A i ~ ~ ~ ~  11, f rom , l Iu~~l i / ,  .I., a t  F a l l  T(>rrn. 1843, of S T O I ~ E ~ .  
Tre ipas i  oli the case, ill whir11 the ])lailltiff d~1:rr t .d  against t h e  de- 

f c n d m ~ t  f o r  consl)iracics v-itll one Edn.:~ril T3ol1ldii1 : (1) T o  enticc away 
h i s  daiiglltw and  m a r r j  her  t o  the  said E d w a r d ;  and  12)  to  def raud  
h i m  ( the  1)l:liirtifk") ont of ce r ta i l~  nlonrJJs by inducing h i m  to become 
snrety fo r  the said EJwar t l ,  he  b e i ~ ~ g  i i l s o l ~ c ~ ~ t .  

Tt al)pe:ucd on the  t r i a l  t h a t  E d w a r d  T3oddin, l ea r ing  n wife a n d  
fami ly  i n  the  county of ( 'as\~ell,  h a d  remo\ crl t o  Guilford,  and  t h e w ,  
~ n ~ d ~ r  a n  assumed name and represer~ t i i~g  himself to  be a wealthy planter  
f r o m  the S ta te  of Xss i ss ipp i ,  had  marr ied  the  daughter  of the  plaintiff.  
T11e1.e n-as 110 other c r ide l~cc  011 the  first (.onlit i n  tllc tlcrl:~ratiou. 

011 the  second c o ~ m t ,  there xTas el-idelwe tellding t o  ~IIOTT- a knowledge 
oil thc  1)art of the defmdants l n h o  :ire his  brothers a n d  brothers-ill-law, 
r e s l ) w t i r d  of E d n  a1 tl 12onlclii1'~ 11iarri:rgc ulidcr all R S S I I ~ I P ( ~  ]lame ill 
Guilford a n d  of thc  delusioil wider  wl1ic.11 the  plai i~t i f f  was acting as to  

h i s  t n w  c h a r a c t e ~  and coildition. O t l l e ~  e r i d m c c  was  l i k e w i s ~  
( 62 ) hcforc the court t end i l~g  to establish c o l ~ n i ~ a n c e  and  aid, on the 

p r t  of thc defendants, i11 keeping np th i s  c lel~~sion,  a n d  particu- 
lar ly in  1)rocllring the  plaintiff to  become surety upon a note of the  said 
Edward ,  which t l ~ c  plaintiff snhscqnelltly paid. The testimony was  cir- 
cumsta~l t i a l  a t ~ d  11i.olix, mld i t  is not deemed necessary to  report  i t  a t  
length. 

T I I P  von1.t charged, tha t  to  mnkr  ont a c a w  to jnstify :I recovery 
against tllr t l t d t . ~ ~ d n ~ l t ~ ,  it  mas nt.cc.s>arv for  the jn rg  t o  be satisfied t h a t  
t l ~ l v  a c t d  ill ~ I I ( Y , I T  wit11 tllc 1)rincil)al c l~arac tc r ,  E d u a r d  Bouldin, and  
n-it11 :I icln of ( ' ~ ~ a l ) l i i ~ g  h im to imlrosr 11poi1 the plaiutiff ill the  part icu-  
1>1r cwnl ) l :u~~cd  of .  It nould  br i~l~nfi ic icl l t  t h a t  ~IIC,Y saw a n d  under- 
stood his  c . o l l t r i ~ : ~ ~ w w  ;r~Lcl kcpt tlrcnr ircret.  if the>- w i t h e r  d id  nor  said 
a l ~ y t l ~ i ~ ~ g  to aid ill m a k i ~ ~ g  those c o l l t r i ~  itnces s l ~ c c e s d ~ l ,  a d  with intent  

.j2 



tion. B u t  tha t  is not tlw cpebti011 p r e s e ~ i t d  herr .  T h e  P I  ideucc liril~g- 
as  mi&t be cs1)ected-circuri~sta~~~tial,  i t  nil4 left to the jury to clcducr 
therefroin, a <  n a s  tllrir  1)ro~iilcc-, inch iriferc~nces a.: to the factq of the  

to  become his  surety, tha t  TT olrld alliolmt to  n collspiracy a d  f r a u d ;  in i t  
t l ~ t  if tlie drlfrlidallto uierel\. h e w  of the desigils anel roiitri\ aucc', o.' 

to liis 0x11 rights by irot ~llaliillg t l ~ e n i  ~ I I O T T I L  to o m  i u ~ i o c w ~ t l ~  t lcal i11~ 
for  all article,. Q i i i  licifijsf 1.t 11i.liet rctccrc~, j u h e t ,  s i  i t i i i i  c,i,t/rt. Sl~(ali is 



IS TILE SUPEEJIE COURT. 

a falsc iml i r~s io l i  as t o  vniic. nlatc~'inl fort inflnencing the person to 
contract. Thiir, if o w  nla11 src, a11othc.r buy liis wtatc. and will not 
make known his titlc., i t  is n fraiiil, which justly renders the coutract :IS 

binding on the onnc3r as if IN, hat1 made i t  hinlself. So, for  csample, if 
these dcfendai~ts ]lad themsclves taken an  obligation from the plaintiff 
as the s ~ i r ~ t y  of Edward nouldin n ithout informine him that he was not 
thc person the plaintiff took him to be and making known his true 

charactctr, siwh silcm-e might he fra~tdulent ,  and the plaintiff be 
( 6 1  ) relic\ ed from the obl~gation. I l~deed there the defendants would 

be parties to the act from whirh the injury to the plaiiltiff arose. 
r 7  Ihe re  are, liowever, many cases in ~chich  silence is  innocent-at least, 

legally speaking-although another may suffer in consequence of it. -1 
person is always bound to refrain from willful falsehood whicll may 
protlnrc n prejudice to another. I I e  may also be bound to speak the 
t ru th  concerning any matter or thing with which he or his rights are 
connected, and not suffer another to deal respecting them under a dc- 
lusion; but ill respect to matters with which he is i n  no wise concerned 
o r  connected, he is not charged with the duty of prerenting mischief to 
others by commuiiicating what he knows, but he may be silent. I f  one 
sees another about to fall into a pit, ordinary humanity would induce 
him to cry out and warn him of the dai~ger,  but the duty is of that  im- 
perfect kind, of which conscience is the only sanction; i t  creates no legal 
obligatioli, nor its omission any responsibility for consequences. I f  one 
reconrmend an in so l~en t  person as worthy of credit, i t  is  a fraud vhicll 
subjects the perpetrator to damages; but if he be asked as to the credit 
of such a person. lle may decline answering, although he knows of his 
insohenc-r, and that tile inquirer is about to deal with liim. Xuch more 
may he refrain from speaking when he is not asked to do so. The  law 
docs not require a pcrson to intermeddle in o t l m  people's busil~ess, nor 
interpose to protect one rnnn from the wrong of another, x ~ i t h  neither 
of whom is he connected as to the transaction in which the wrong is 
sustained. One is a t  liberty to attend to his own affairs and leave others 
to inquire as they can and judge for themselves in  matters that concern 
them alone. I f  these defendants were merely passive witnesses of the 
deceits of Edward Bouldin, they were his deceits and none of theirs. 
There must be some union of ~ i c w s ,  or  confederation, between two or 
more to constitute a conspiracy. Unless by sonie deed or word they be- 

came parties to the plot to cheat the plaintiff, the defendants could 
( 65 ) not have influenced his acts nor contributed to his losses, and, 

therefore, they are not liable to his action. 
PER CURIAX. Affirmed. 

Cited: Shields 1 % .  I?unX, 138 S. C., 188. 



Where on a 1~~11ltri1c.t for  t l ~ e  sale of n 1lor-e. the veli~lor is to retain thcs titlf 
until the pnrchase ruoilcL$ is l);!itl. ; ~ l i t l  thc vr1111cc cix-es lli. liott) for tllc 
pric:e and takes l~obsessioil of t l ~ e  11orw. it is conil~t'tnlt for t l ~ r  vc'ndor, i n  
;III  xctioi~ to r1~m-er the horse fro111 out! C . ~ ; L ~ I I I ~ I I C '  I I I I ( ~ ( ~ L .  the ver~dec. to r.how 
;I juclgn~c'rit o t ~  the veiitlw'.: ~ ~ o t e ,  e\ectllion. a11t1 r e t u r ~ ~  vf 1 1 u 1 1 ~ ~  I / o i l r c ,  ill 

order to shoxv t l~nt  the price had not I)c8en lxlitl. 

" K n o ~  all n ie~l  by thew ~ ) ~ ~ e s e n t s ,  that I. Ednari l  Teagut,, h r e  this 
day bargained for a \orpel filly of Willif. Gnitlicr, n-hich filly I n ant to 
stand as swuritv imtil I pay liiiii, tlic said Gaitlicr, for lier. I also 
promise to t:l!ir good care of lier. Tl t i ic+-  niy hand and seal, this 3 
October, 1836. Eon- ~ R D  TE \ G ~ E . ' )  

At the time tlw i115tri1rnent ill qwstioii nay csemtcd and the posses- 
sion of the property passed to Etlnxrd Teapne. the ljlaiiitiff took the 
note of the s:lid Edn:lrd for A:30, beinq the price of the IIOIW. 
Aftern-ards the plaintiit wed  on the mid note, obtained jndgnlent, ( 66 ) 
and sued out execution, on wl~icli the oficcr ret i~rned " S o  goods." 
On tlie trial, tlicl plaintiff ofirred to pirc these proceetliiqs in eT idence 
to s h o ~ i ~  that  tlie debt had not been paid, and that the said Edward Tvns 
insol~erit.  The e ~ i d e i ~ c e  wat rcjectcd by tllc m l r t .  Tlle jurj  returned 
a rerdict for the ilcicndant. and j ~ d q ~ l i t ~ ~ ~ t  11il~iile lj(w1 rendered pur- 
suant thereto. the plaintiif appealed. 

DANIEL, J. TTe tl~ilili that the evidenre rejccatc(1 11~- tlie Suljerior C'onrt 
n-odd h a ~ e  lweii ndniissil~le :~gai~is t  E d ~ v a r d  Teagne if he had been the 
defendant. Allid as t l ~ e  present defendant claims under E d r a r d  (how, 
it docs riot appear) ,  it  must be good eridelicc against him. 

PER C ~ R I A ~ .  Venire de nozo. 



\ \ - I I~~ I I  a n  ofticer. who 11;1s Iwietl $111 rstyutio~r on ])crson;~l ~)rol)erty. roluntarily 
lwr~nits the tlrfmt1:int in the rxec.ution to regain l~ossrssion of the prop- 
rrty. his liiw is so far gone that tht. levy of a su1)sequent esecution by 
:rnothcxi. ofliver on the 11rol)erty so in possession of the d(~fmc1ant shall Ire 
 referr red. 

.IPPF:\T. from ~ ' ( ( ~ I x I I ~ ,  J., :it Special Term ill Alugust, 1543, of 
YAY( El.. 

T r o w r  for a liorsc., oil thr  t r ial  of xhic-11 the jury found the following 
sl)wial v ~ r d i c t  : 

"The jury fii~tl that tllc d c f e n d a ~ ~ t  McC'urry, being :I constable of the 
c o ~ u ~ t y  of yancey, and ha\  ing tv  o execut io~~s  in his hands-one 

( 67 ) in f a lo r  of tlw ot l~cr  defendant Ilcnsley against one Williarn 
Edn ards for $8.33, and tllc othcr in faror  of one Sarnuel Flem- 

i11'g against t l ~ c  said Ecl\\:~r(ls and the othcr drfcwdai~t IIenslcy for $70- 
did, oil i Scl)teinber, lh41, ill tllc tolr-11 of E ~ ~ r n s \ i l l c ,  lery upon and 
take into his posscssio~~ a roan mare, the property of t l ~ c  said Edwards;  
tlmt the said NcCurrv  in~mediatcly led the marc across the ~ t r e e t  and 
tlelivercd 11cr to the defendant ITelisley, with the understmding that 
I Iwslcy  sl~ould h ~ r c  her for thcon~i l~g at the next October court in Burns- 
T i l k ,  to be sold ill satisfactioi~ of the said that Hmslcy  then 
del i~ercd  the mar? to tile said Edwards, with the underrtanding that  
lie should ket.1) 11cr a11d llarc hcr at the time and place before agreed 
upon ; that Edwards kcpt hcr in his possession until 24 September, 1841, 
w11el1 tllc l~laintiff, w l ~ o  mas also a co~~s tab le  of thc said ronnty and who 
had cxcc.~~tions in faror  of different persons against the said E d ~ ~ ~ a r d s ,  
welit to the 11ouse of Edwards. lrrietl his excc.ntions on the marc, took 
her iiito his possession, a ~ ~ d  kq) t  11cr until 4 October, w1m1 11e exl~osed 
her to public sale after due adrcrtisenlent, a t  which sale one C'l~aildler 
became the 1)11rc.hawr for $45, and soou after his purchase transferred 
the rnarc to thc l)l:iintiff 011 a11 advauce of 25 per cent for his bid. The 
jury fnrtlier find that there was no understa~iding between the p l a i~ t i f f  
and the said Cllai~dlcr before the sale was c1osc.d that  Chandler should 
bid for and 21s the agrilt of the plaintiff. They further find that, after 
the sale by Chandler to thc plail~tiff, the clefcl~danta took a i d  c o n ~ e r t r d  
thc marc to tllrir o u n  use, and that  the value of the n l tm  a t  the time 
of the col~rrrsioli n-as $65 ; but wl~ether upoil t l m e  facts the plaintiff is 
elititled to rcwl-er, the jury are iguoraut, arid prax the advice of the 
court, etc." 

'I'l~c c.ou1.t n a t  of ol)ii~ion with tllc l ) l a i~~ t i f f .  They held tliat the right 
of the firht offic(~ commencccl with X I I ~  depcwded ul)on his p o ~ m i o u  ; 

that  this Imssrssiol~ xrcs lost 1)- the act of his agent in rrstoriilg 
( 6 h  ) the psqessiol~ to t l ~ r  dcbtor, and of course the right which de- 

3; 



W l i ~ w  A. ~ ; I T - P  13. a n  ~ i s u r i u w  l)1111(1 for  $220 i n  (*11ilsi(l?r:~ti1111 t h a t  13. W I J L ~ ~ ~  

( l i s t h ~ r g ?  hi111 f ~ m ~ t  >I  I ~ I V I ~ ~ I I I I ~  1/o i111  ~ ? ( l ( ,  11~11t of' S2ItO. ;11tl~~111cli t l~ i , \  origi- 
n a l  tlrllt is 110t ;rff'cbc~trtl 1,. t h e  >nl~ieclnt'ilt nwl 'y .  yt't H .  (.:i1111ot rtx(.o\-er tlltL 
WOO I I I I I I I I  t l ~ ( ,  i i ~ c ~ i x ~  ~ l w ~ I a r : ~ t i o ~ i  of -1. ~ I I  ;L tlii1.11 11rrh111i t11:lt I I ?  T Y I I I I I ( ~  11;1y 
t11;it >111il. I ~ n t  I I P V ? ~  ~ v ( ~ i i l ( l  11;~y tile 11.111.io1is IIIIIIII .  



sum of $20 tlicreil+ iucluded, n-liic.11 Simpson alleged lie was justly enti- 
tled to, as tlic plaintiff x:as nnn-illirig to takr Snlith', bond unlesq it wa j  
discounted a t  10 per cent; that Simpson dclixered the $220 bond to the 
plaintiff in di*cl~argc. of tlie d ~ b t  d ~ w  to him, :uid the plaintiff accepted 
the bond on the dc fwda i~ t  in lieu tllcrcof r i t l iout  an)- knowledge of the 
addition of tlicl a1)ol-c-inciitioi~ed $90 to thtl othei- 1)oilcl; tha t  after the 
lapse of sonie time, tlie defendant not 1)ayiiig off liis said bond to tlie 
plaintiff, a suit was brought thereon in tlic cov.nty court of Lincoln, and 
in  bar of the oction tlie defendant pleaded the statute against usury, aud 
e~-entually smtained liis plea by p ro~ i i ig  the facts abole set forth. Tt 
was admitted tli:~t the plaintiff kiiew nothing of the usurious contract 
between Simpso~i  and the defeildai~t. The  plaintif? then proved by a 
witness that during the pendenc,~ of tlie suit in the c o ~ m t y  court, and a 
short time before tlie trial, the defendant, ill speaking of the said bond 
and suit, said to the witness that "as to the $20, he never would pay 

Bost that, but he would pay l~ i rn  the $200, with the legal interest 
( 70 ) on it." I t  was on this declaration to the witness that  this action 

was fouuded. The plaintiff insisted that  under these circum- 
stances there mas :t moral obligation resting upon the defendant to pay 
him, and that sue11 moral obligation formed a sufficient consideration for 
the promise to sustain the action. But the court intimating an  opinion 
that, under al l ' the circumstances of the case as admitted and proved, 
the action could not be n~aintained, the plaintiff, in deference to that  
opinion, snbn~itted to n judprnei~t of riolisuit and appealed to tlie Su- 
preme Court. 

DAXIEL, J. Where one rnail is bona fitle indebted to another, mid 
agrees, in consideration of forbearanct. t o  pay him more than legal in- 
terest, this second colitract is ~ ~ a u r i o u s  and, c.onseynently, xoicl. Bu t  this 
does not affect the original debt, pro~icled the original debt mas lawfully 
contracted; the original debt d l  still remain untained with the r ice of 
the second security. Cro. Eliz., 20; Comyn on Usury, 189, 190. When 
Smith gave Bost the usurious bond for $220, hc did not owe him any 
antecedent debt. The said bond mas given in consideration that  Bost 
should discliarge Simpson of an antecedent debt of $200. During the 
pendency of the action against Smith on the usurious bond of $220, he 
said to a witness (who J i m  not the plaintiff's qgent) that  he would pay 
Bost the $200, bnt that lie 1lc1\cr x~ould pay the usurious bond of $220. 
T a s  this declaration by Smith to the witncss a promise to Bost to pav 
him that  sun1 ? His  EIoi~or thought it was not, and we coilcur with him. 
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S. C.] 1 ) E C E X B E R  T E R X ,  1543. 

T h e  assent of Bost ztt tha t  t ime T K I ~  ~ m n t i n g .  There n7us merelv n 
declaration of a n  intentioli by  Smi th ,  a n d  not  a n  engagement. T h e  
judgment must be 

PER C ' r x ~ a a r .  ,Iffirmed. 

i 7 1  ) 
JAMES C'. UOBBIS r .  J O H S  GASTER ET .%I.. 

1 If u l ~ ~ i i  n crr \ ( I  from n jn.tice uf tlie peace. returnable to the cmmtg court 
ilikteatl of I~ejli:: r e t u n ~ a l ~ l e  lwfore :I juqtice out of court nithiri three 
iiic~iithi, the l w w n  arrektecl g i ~ e  boncl to n1)I)ear ;it the co1111ty court to 
take the 1)enctit of the inkol~elit delltor<' law. and he f n i l  to apl~enr a t  the 
rime appointetl. :~iicl the court rci~der judcment against him imtl his cure- 
tic,. ther  c;~miot hear nil)  objection. ere11 nt the same term of the county 
court. ag:ain\t .uch jndguient. 

2. R u t  certainly a t  :I wcceeclin:. tern1 tlic co~uitr  court cniinot racate s1ic11 
jndg~ncnt. 

-~PPE.\L f r o m  AII~iil!i. .T., a t  special  Term,  i n  December, 1S43, of 
~IOORE. 

It appeared f r o m  the records t h a t  the  plailitiff liad obtained n judg- 
ment before a juqtice of the peace : y a i l ~ e t  J o l m  Gaster.  one of tlie de- 
fendants, and  on 20 I\larcli, 1 h 4 3 .  he  took out n 1)rocess tliereon. ~ r l i i c h  
was intended to he n cupicrs nil wti \ fnc ie , ,  tlum ,: but instead of being 
retnrnable ~ i t h i n  three nionths af ter  i ts  date  mid before a justice of d i e  
peace. i t  v a s  made retnrnable to  tlic liest comity court of &ore Colmt>-, 
to he lleld a t  the courtlionse ill C'urrllage on tlic. four th  I l l o ~ l c l a  of A p r i l  
nest  fo l lo~r ina .  O n  30 l\larc~li. J o l m  Gastcr  was arrested thrreou b r  the  

L 

shcrifi, mid Ile and  H e n r y  Gaotcr, tlie other  defendant. as  his  surety, 
entered into bond f o r  his  a p l m r n n c e .  , i f t e ~ ,  reciting tlie arrest %p 
~ i r t n e  of a tnpina ncl satiafcccioi~tlir~~~ is>lied by  a single justice of the 
ueace a t  the  iliitnnce of tlie said tTamcs C'. Dobbin for  the sum of, ctc., 
recorered, etc., a n d  that  tllr said Job Gaster  Tms desirous to  take tlie 
benefit of the act fo r  the relief of i n s o l ~ e n t  debtors," tlic condition is  
f o r  the  apllearancc of ('the >aid .Tolin a t  tllc nes t  court of pleas and  qu:w -. 

t e r  sessions to  be held on, tjtc.. a t .  r t r . ,  then a n d  there to  s tand to 
and  abide hr such 1)rocecdings as  m a -  be 1l:rd by  said court i n  1 7 2  ) 
relation to his taking the benefit of the  said act." 

T h e  bond. j~ldplnent ,  and est.c~ltion n-ere dul>- returned to the county 
colut a t  Apr i l  Tcrm.  lW3, ~ r h i c l l  was m o w  t h a n  t m n t j -  days a f te r  the  
date  of the bond;  and  tllen : ~ n d  there "tlic said .To1111 Caster  being 
solemnly c d e d  and  f a i l i ~ i g  to  appear .  011 lnotion of the said Jane . ;  C. 
Dobbin." tllc court  pnvc jndgnielit ngai1i.t tJo211i Gasttlr and  EIe~i ry  Gns- 
ter  f o r  the  penalty of the said b o ~ i d ,  to  he cliwl~arped 11y tlic p a y ~ i e n t  of 
the  dvbt and coqts. 
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.It Ju ly  Term, 164.3, up011 a rule granted and a notice to Dobbin, the 
court set aside all execution that had been issued tliereon and ordered 
the judgmci~t itsrlf to be vacatcd; atld up011 all appeal tlierefroin to the 
S u p r i o r  C'oi~rt, thi.; last order n a s  affirmed, and the11 tlie plair~tiff Doh- 
bill al)pealcd to the Suprcmt~ Court. 

It1 FPIS, C. J .  TTe regret that the caw has not bcen argued for tlic 
appcllccs, since, as i ~ t  present  ad^ ised, 0111. opi~lion is agaimt them, and 
thcre m a r  be reasoils Sor the decision m d c r  rmiew ~ h i c h  arc not. set 
forth or pcrcci\ed 11ei.c. The  counsel for tllc plaintiff indeed informed 
us that  tllc ground on wllicli it  n a s  made was that  the cu.  sa. was in- 
s i~ f i c i c~ l t  bcrause illrgally rc$nrnable as to time and place, aud he at- 
tcinpted to sul) l~ort  that llrocess in those points. The Court, liowerer, 
is ]lot 1)rel)aretl to go with liiin in the argument upon that 11:tr.t of the 
case. But it is not thought material to examine the point bccause, ad- 
niitting the illsufficieiicy supposed, we should be inclined to the opiliion 
that the jldginent on the bond was not erroneous; and we hold that, a t  
all e rmts ,  it  s l~onld not be set aside at a subsequent term, as was done 
in this case. 

Tllc party might llale bceil r e l i e d  from 2rrest ul)on a hubrus  corpus;  
and I\ e will not say that he might not also liave been rclierrd el en after 

g i ~ ~ i n g  bond if he Iiud appeared and placed hililsclf again in actual 
( i 3  ) custody, a ~ l d  tlicn n ~ o r c d  the court to quash the proceediiigs or 

tliscl~arge l i in~.  I f  tlw debtor had appeared, the court, as we sup- 
pow, wo~lld not have bccn obligcd e x  o f i c i o  to look back to the cu. s ~ .  
alld jndg~niwt bcfol~,  atlinittil~g liim to the benefit of the act or  subject- 
ing 1iir11 to its pc~ialtics. The creditor could not in such a case take the 
objwtiou to tlw debtor's taking tlic oat11 and being discl~arged that the 
cu. su. 011 wliicli tlw arwst was made was not valid. Much less c-ould 
the ohjcction prel ail, if t ake t~  for thc first time after tlie debtor liatl 
taken thc oath :nld been disc.hargcd, oil a motioll to sct aside or vacate 
the judgment of discharge. Tllcre is in all legal proceedings a proper 
time to prcsrwt c~ idclrce mid urge objectiolls arising on i t ;  a i d  if a 
party ~ d l f u l l y  or negligently omits a t  that  time to take the benefit of 
s w l ~  nrattCla w i  1nay be in his  favor, he must be declncd to h a ~ e  waired 
it. Po, on the other hand, if the debtor, up011 alq)earing, ralised no 
ob jec t io~~  to the legality of the csecution and arrest, but upon refusing 
or being n t~ablc  to take the oath of i i ~ s o l ~ e r q  was adjudged to be im- 
priso~icd, lic ought 1101 afterwards to go back to pick llolcs in the process 
oil nliirli he n-:I$ h r o ~ q l i t  bcforc the court. I t  is truc that  in these cases 
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there a r e  110 ~) lc>adi~ igs  by  wllic~ll n par ty  co~lcludez liirnself. but  t l~ougll  
the p r o r e e d i ~ ~ g s  all. i l lmmary, yclt tlie p a r t y  (if af ter  gix i11p the bond he 
can take tllc object ioi~)  ouglit, at  the  leaht, to pr(lqe1it 1115 ca,e to the 
notice of tlic court 1,- sliowil~g tha t  tlic fact, a re  not a <  they a re  recited 
ill his bond, a i ~ d  llioving on that  giuiuitl fo r  lii, diwharge. TThcrefore 
should not  t h ~  law bc .o! If tlic t l ~ b t u r  n c r e  d i s l i a rgcd  f o r  wcli  a 
cause, the debt 13 ]lot tlwrchy .ati.fitd. hut the cwdl tor  m a g  inmedia te ly  
take a l lo t l~er  execution a g a i ~ ~ b t  the bodv. T l m i  it  mu-t be supposed tha t  
the debtor, 1,- not l ~ r i ~ i g i ~ ~ g  f o n w r d  tlle defect i n  the prel ious proceed- 

requisite i l l  a dccla~<at ion on this b o l d  ( a  point Tre do 11ot decidc), i t i l l  
the default a(1inits that  allegoti011 :I.; made. a ~ i d  therefore there is no 
~ ~ e c e s s i t y  fo r  other proof. IIm. the  b o d  is  ill duc f o r m  as p rwcr ib id  

court n-11ic.11 ~~elitlt~rotl it 0111 O I L  olle of t n o  grolui(l;-th o l ~ c  that  it  i, 
abwlutely I oid f n ~ ,  t11c~ \\ a i ~ t  of j ~ ~ r i . ( l i c t i o ~ ~  of t l i ~  \111)j~ct (11-11 ( f l ( , ~ j  1 . 
Ijltrt i , 9 S. C'., I;!)) ; t l l ~  ot11t.r tha t  ~t as ]lot rcildc>rcd b~ tllc vonrt, b i ~ t  
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( 75  ) the case differs from that of 1T7inslow 1 % .  Duckworth, 20 N. C., 1. 
From necessity, erery court must have the power to set aside a n  

irregular jndgment ; that is to say, one which the conrt did not actually 
girt, and which was entered by surprise on the opposite party and con- 
trary to thc course of proceeding as established by law or the practice 
of the court. But here was no surprise, for the judgment was taken 
upon tho bond giren by the parties a t  the term i t  required the debtor to 
appear, and for his failure to appear, and therefore was taken in the 
regular course of practice and without haring precluded the debtor or  
his surd?  from the opportunity of discharging themsel~es or making 
rightful defense a t  the proper time. I t  is obvious, therefore, that the 
objection non- urged by those parties is not to the period or circum- 
stances of takir~g the judgment, but it is to the substance of the case on 
which the judgment was rendered, which they say did not entitle the 
creditor to judgment, and ~vhich, therefore, we think might sustain a 
\ n i t  of error or appeal from the judgment, but, even if true, cannot 
xuthorizc all order at  a subsequei~t term to racate the judgment. 

The opiilion of the court, therefore, i s  that  the orders of the Superior 
and con~ity colirts, from which Dobbin allpealed, arc erroneous and must 
be rerersed. m d  the cause mis t  be remanded to the Superior Court with 
directions tlicre to relerse the said order of the county court, with costs 
in the Snperios Court, and to issue a writ of procetle~zdo, certifying the 
said r ( ~ r c r ~ a 1  to the connty court and requiring that  court to discharge 
the rule for ~ a c a t i n g  the judgincnt rccovercd by the plaintiff at  April 
Term, 1843, of the county court :d to grant the plaintiff esecution of 
his said j ~ ~ l g m e n t .  

PER ('1-EI i ~ .  T h  ersed. 

( 76 1 
J O S E P H  HARE v. RAKSEL' PEARSOS.  

1. IYhcrc oncb cl.011.: or works with thr  on-ncr of I m X  for a share of the crop. 
:tnd after i t  is m:~de the crop is divided, the share of the y t ~ s o n  who has 
so worketl is liable to 1)e sold. tholqh i t  was levied (JII hrfore the division 
irl~tl though it  still reni;~ins in the crih of the owner of the land. 

2. Tllc ~~ron;.fnl dominion and a.;sumption of property in l)er\onal c h a t t r l ~  by 
one who nienacei the rightful owner, if he attrmpt to take thrm. amount 
i l l  1n1c to a convrr.ion. and are not merely cvidt~ncc of a conrer.sion to he 
left to R jury. 



Tliii  n nh ail : ~ c t i o ~ i  of t r o ~ c r  fo r  :I quant i ty  of corn. 0 1 1  the t r i a l  t h e  

plaintiff's c s i w ~ t i o n .  airtl f o r  tliv Illlrl)ose of &on-iiy tlic. c70ntr:lct be- 
tn-crli Pov-cll a1111 l i i~i iwlf  ll( .  flirtllt'r nff twd to l t l ~ l - I '  rlic di~c.l;lratious 
of 1'o\vc31l 1i1:1di1 : I T  OIL(,  ii111(3 :111(1 tlic d e ~ l : ~ r : ~ t i o ~ ~ s  of liin~self 111:i(k :lt 
2111otlier titiio l ~ d ' o ~ ~ ~  th(,  i s b i ~ i t ~ g  of thi, J \ - : I ~ ~ : I I I ~  :ig:lilwt 1'or\-ell, v-lii(,li 
cl\.itlc~icc was ~~,jcc.tc;tl 1)y tlic. c~oi11.t. '1'11(~ i l( ,fe~id:i~it 111rtIicr iiisiatcd t l i :~t  

t r ~ ~ : n ~ t ,  the11 tlic coii~ta1)lo 11;itl :I r ight to l rvy u11o11 a ~ ~ d  sell that  lmrt of 
the POI-11 n.liic.11 l ~ l o t i ~ c ~ t l  t o  Iiini; :rlitl if the  dd'(wt1a11t for1):rclt~ tlit. s:ilc, 
:rnd a f t r r  i t  was ~ i i ;~ t lc  111s  11;ltl iioticc, f rom the plai~ltiii '. -\\-llo n-a:: tlics pnr-  
clinscr, t h a t  l i t  z11011ltl i.oi~ic, f o i  t l ~ t ~  corli. a n d  lie then told the plai~itif?' 
t h a t  tlir, co1.11 n-:r$ liih p i ~ ~ l x l r t y  ; I I I ~  tile p1:iiiitiff ~ I I O U I C I  ~ i o t  have it  tior. 

1-11der t l i c v  i i iqtnl i~ioi ls  tllc~ j n r ~  1~~11r i1ed  a \cll~lict fo r  thr 1)l:rititiff. 
-1 I i t v  tri:rl 11a1 11ip brv.11 II IOI  eil fo r  slid rclf~~sctl.  the cl(~fendant appi~:~lecl.  



IS T H E  SUPREXE COUltT. 126 

Uusbee  f o r  pZainti,f. 
11. F. Xoore  for d e f e n d a n t .  

DA~IEI , ,  J. I. -1dnlit that  Powell was tlie s e n  ant  and cropper of the 
defendant a t  the tinw the groming corn was leried on by tllc officer as 

his l~roperty (which t lml  in fact was not his, but beloligcd to the 
( 78 ) dt,fcwdant), still a t  tllc~ da- of salc the title to the corii actually 

sold u a s  ill I'onell by the diriiioil previonsly made wit11 the de- 
fendant, a d  the 1)laintiff acquired a good title under the said sale. An  
officer 11ai a riglit to szll personal property l c ~  ied 011 under a n  execution 
after tlir r e twn  day of t l ~ c  said ciecution. l 'o~rell mas prc~zent a t  the 
salc and raised 110 ohjcction. I f  there had hceti any irregularity in the 
salc he wai the per sol^ to mise the objection, and not the defelidaut. 
The c o r ~ ~  had b c w  l~laccd 1)y Powell in tlic dcfcl~dant's bxrn I I ~ ~ I I  a 
nahecl l~ailrnent for safe-kecping. Tllc sale of it and the d ( w a r d  hv  the 
puwliaser put > i l l  t'nd to the‘ bailment. 

2. Tlie dt,feildant 011 the day of sale set up n claim to t l i ~  corn as his 
property, hut lle has sllonn no title. Thc plaintiff ga l e  noticc to the 
defendant that he should t&e away the corn n.liirdll he had purchased a t  
the officer's sale. Thc defendant said that  lie should not ha re  i t ;  that  
the corn was his, and that  lie would h r d  ererp bone in  his body before 
lie should carry it away. The judge charged tlle jury that this, in lalo, 
was a conrersion. I t  is ~ i o w  insisted that  i t  n n s  only ec idcnce  to be 
left to a jury of a con\crsion. We think tlw charge of liis Honor mas 
corrcct, for :L ~ ~ r o n g f n l  dominion and nsiuliiptio~l of property in  the 
chattels is a con~ers ion;  :md if t1lel.r be :L depriration of the property 
hp a defendant, it  is-a conrersion. Iieyzuorth z. Hill, 3 Barn. 8: A d . ,  
687 ; 2 1,eigh S i s i  P r i m ,  147s. MTe tl~inlr that the judgment must he 

PIX CI I 111 \.\I. -1ffirmed. 

IM\ o\ DE~:I\E OF ROBERT R. LOVE ET AI.. V.  WILLIAM SCOTT. 

I n  : i l l  :~ction uf rjectmcnt, ugon the tlewtli of the defendant, :I xi. f a .  and a 
ropy of the tleclaratio~l must I)e so-ced on the heirs a t  law in the ~uallner 
])rcsc.ribetl by tlle act (Rev. Stat., ch. 2, srcs. 7. S, 9 )  t c i t l ~ i i ~  t w o  ~ C ~ I I I S  

njto- the  i7crcir.q~ of t l ~ c  defendant,  or the suit will stand :~l):~ted. I t  is not 
sntfic.iw~t to /cpj) l! j  for such process w i t l ~ i ~ z  ~ J L C  t w o  tcrw~s'. 



limn Srott n.a> 511gpcstcd on the ri.c.ord. I t  Sl~ri l ig Terni. 1543: there 
was :in order for a . sc i r r  f n r ' i m  to issiw to Jtulies Scott, of 13urIie Coulitg. 
and an ordcr of p~tblir:~tion :IS to the otlie~. heirs cat law of the said TT'il- 
lianl Scott. .I s c i t ~ c  f(irim issuivl f ~ o m  S p r i ~ i , ~  Ter111, 1%3* 1nailc1 rrt11r11- 
ab!c to Fal l  Term. 1x42. This s i . i t ,~>  fui.icl.c was nrtnally rc:turl~cd to the 
special term liilltl in - I l ~ y ~ s t .  l h43. A l t  this t~r111 tlw follo~\. i l~g ol&r TV:IS 

made:  "Orderid 1):- tlic ~ Y I I I I T  tlic~t a copy of tlic decla~xtioli 2ilid llotice 
to James S c ~ ~ t t  to licxt term: :11,w issue copies to the sheriff to   lot if!- the 
other lii,irs to this county." ,It Fall Tcmi. 1643. the dwla~xiiolis  liot 
liax-iyc bci~ii ishlled, tli(~ d(+'t~iicl:~iit's ci)ll~iwl co11te11hI t h :  the sllit 1i:ad 
abated. :111(l t l ~ o  IYII I IT  Iii~'i.ili ,~ so clecidctl, tlie plni11tiiT a~~ lwa led  to tljc 
S n ~ v m i c  Co1u.t. 
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of the declaration and notice at the second term is sufficient to prevent 
an  abatement (Ra!l 1 % .  ,Simpson, 4 N. 'C., 227) ; but service a t  a later 
period cannot be admittcd as sufficient without disregarding the un- 
cquivocul language of the act for the revi\ing of this partidar action. 
Tlw distiiiction betwc.cn the provisions of this act and thaw of the act 
of 1786 m ~ d  the Regula G ~ t ~ ~ r u l i s  is obvious-this requiring "service" 
aud the former "an appiicatiori" within two tcrms. Here there was no 
serriw of a copy of the declaration nor attempt to scrve i t  u i ~ t i l  the 
expiration of the second term, which mas too late. 

There i; no error in the dvcisiori below, and the :rppc,llant must pay 
the costs in this Court. 

PER ( y ~  I ~ I . L I ~ .  A2firmed. 

1. I-l~on t 1 1 ~  tltwtrnction of any part of the record while :r suit is pending, o r  
rather uf t l ~ e  l)roc.ess, j)leatlin~s, or orders in :I suit, such loss m:ly be sup- 
])lied by ~naliir~g 11p others in their stead, prorided tlic court I w  reasonably 
wtisfi~d tl~iit t l l ~  t\vo are of tll? same tellor. 

 ah'^'^ \ L  from I la t t lc ,  ,J., +t Fall  Term, 1543, of X~XTGOAIERY.  
1 1 1  this msc the plaintiffs, alleging that  the record of tlle suit was 

dcstrogrd in the fire by which the courthouse aiitl all its contents liTere 
cwi~sumcd in  Narc11 last, proposed to supply the loss by par01 proof of 
its existence aud dcstructioi~, and showed t l u t  the defendants had notice 
to l ) r o d ~ ~ c e  thc original record, and of the intention of the plaintiffs, i n  
vase of its ~ ~ o n p r o d ~ w t i o n ,  to offer secondary evidence of its contents. 
Tlic defendants objected, that  to show that  the cause mas in court, the 
original record must be produced, and that  nothing could supply its loss. 
The court held that  if the existelice and destruction of the record were 
prored, then it was competent for tlle plaintiffs to supply the loss, first, 
by the production of a copy, if that  might be had, but if no copy had 
bee11 taken and preserved, theii, in the second place, by parol proof of 
its co~~tcnts .  Thc  clerk of thr  court was then introduced, and testified 
that in the month of March last the courthouse for the county of Mont- 
gomery was destroyed by fire, and that  all the records of the Superior 
Court of law for said county, including the record in  this case, were also 
destroyed; that no copy of the said records was taken and preserved, 
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except a copy of the tr ial  docket vihicli had been made out :it the la,kt 
term of this court for the u v  of the court or the bar. The ~vitness 
then stated the coiltcntj of the record in this snit. Vherenpon ( ad ) 
the court directed the clcrli to make out a complete record of the 
cause a i d  orclcrctl a j n v  to lw iinp:r~leled to t ry  the issues joincd therein. 
Tlle plailltitfs t l icrc~~poti  hat1 a ~ e r d i c t  and jitdgrnc~nt, from rliicll the 
defendants appealed to the Supreme Court. 

I . . TT'e see no difficnlty in the objectioll stntcd i ~ i  this ca,e, 
hut concur ill the opiliiou of his Honor. TTliile a case is pendin., : ~ n  
omissio~i in thc recold from nliiprision of the clerk or any nc~cidcnt may 
from iiccessity 1)c snl)plied by making the proper entry :as of the proper 
time so :IS to makc tilt, recold speak the truth as to the d o i ~ ~ g s  of the 
partics or the co1u.t ill that  matter. rpon the mnw principle, :1pon the 
destruction of any l ~ r t  of the rccord, or ratllw o i  tlie procc1<s. ~)lradiligs, 
o r  order< in a suit (for  the rcc'oid. 1)roperly speaking, is not n1:rde 1111 
until the came is at an end),  such loss may be supplied 11y inaBi~ig u p  
others in their stead, pro\ idcd the cwurt be rcnsonably satidied that the 
two are of t l l ~  s:1111e tcnor. T~IIIS,  1111011 tlie loss of an origi11:rl bill in 
e q n i t , ~  or the destruction of :I decl:~ration, copies extant liavc lml i  or- 
rlc~wl to 1)c filed and st:n~d :IS the originals. -1nd so ~c tllilik it : ~ n ~ s t  
bc as to cacll part and the ~ r l ~ o k  of the procerdiqs.  The rcnl ditficulty 
in thc c.nqc consists not so nnwh in  the lecal principle a <  ill the 1):~rty 
ha1 ing t l ~ c  ix:tnq of s:rtiqfring the court as to the tenor of the cloc.umentq 
destroyed, x-liicli he is ilntler the nccc~sity of doing before Ilc can p ~ i t  in 
a snbstitnte for tliclli. Tint if the coilrt is able to see really that ,  fro111 
the matcrinls before it. another record may be mad(> of tlic wine purport, 
so that 110 ir l ju~ticc  rill be done. it is both n~itllin the authority and duty 
of the court so to ortler. Thew n:rs no intinlation in t'niq ca,e of a rar i -  
ancc hetn.c~w tltix r c ~ . o ~ d  that ua*  l)lumt a~i t l  t1i:;t 110nly dr:rnm 1111, and 
there can be sc'arccly u *nipicion thxt they :ire not of the same tenor, 
sincc the action is (klut mi a bond w11ic.h is procluccd, a i ~ d  corresponding 
to which n-ere do~tbtlcbs the w i t  and dci~l:wation, arid the issues 
appear from the mmmranda on the prcscrxcd docket. Suc.11 being ( 33 
tlie circunlstancc~s, m suppose the jltdqc i.onld not liesitate upon 
the question of fact:  but illto that this: C'o11r.t docs t~o t  enter, it beilig our 
p r o ~ i n c e  only to say ~vhether the Superior Court had the power in con- 
troversy, 11pon x~hicll our opinion is clear in thc. a f i r m a t i ~  e. 

PER CUILIAII. AIffirlned. 

Citcd: G r c s n l c ~  1 , .  Il lcDowell ,  39 X. C., 485;  Strrrzly 1 , .  I I Iass ir~yi l l ,  63 
S. C., 559; H i l l  1.. Lnnc, 149 K. C., 271. 

67 



I S  THE SUPREME COURT. 

1. In ecluity. relief is granted hetmeen cosureties upon the principle of equality 
;~lq~lic.;~l)le to a common risk ; and upon the insolvency of one, the loss is  
tli\-itl(~1 I ~ r t ~ r c c n  the others as being necessary to an equality. 

2. Rut in $1 court of law eadi surety is responsible to his cosurety for an 
aliclnot 11rolmrtio11 of tlie money for which they were bountl. ascertained 
11y thc ~ ~ u n l h e r  of snreties. ~ucrely witliout regart1 to tlie insolvency of any 
OIIP  or inot.c of the cosurcties. 

:: Tlii- I nl? of the common law a s  declared in Engl:u~d i* not altered by our 
;~c.t of 1\07. Rev. Stat., ch 113. see. 2, by n,hich i t  is  prorided that where 
tlx. pri11c9l);~l i\ in~olvent,  cme iurety who ha< paid the tleht may liare his 
;~c.tion on the caw ; ~ g n i n ~ t  i ~ ~ ~ o t l i c r  "for a j11.t and ratable ~~roportioil  of 
tllf. sun1 " 

4. \YII(JIY~ there are  more t11:ln two snretics. ant1 one pays the whole debt, the 
11rin(4p;il 11cill= insolrent, he cannot bring an action agxinst his cosureties 
joil~tly. I ~ u t  each must he sued separately for his own linbility. 

-II,I>E 11 f r o m  PPulsoi~,  J., a t  F a l l  Term, 1543, of DLPLIS. 
Tliis snit cornnlenccd by a w a r r a n t  before a justice of tlic peace of 

Dnpl in  County, and was carried b -  succes i i~  c, : ~ p l ) ~ a l s  to  the  Superior  
C'ourt of the county. 011 tlic t r i a l  i t  was in  (11 itlencc tlixt i n  IS38 one 
Car ro l  executed a note t o  oilc Barden  f o r  $32.83, a n d  tliat the plaintiff 
a n d  tlie t n o  defendants executed tlic said note as  t h e  snretics of t h e  said 

Cnr ro l ;  t1i:rt ill Apri l ,  18-10, tllc plaintiff pa id  a judqnlcnt which 

( i 4  l ~ a t l  l m n  taken against the w i d  ( h r r o l  :111d l~imself  and  the  two 
dcfcndants 111)oa tlw said ilote. inc lud i i~c  illtercst and  costs, being 

joint actic,n, :111(1 i i , o ~ c d  to 1101,iiiit 1)ccause the c.auw of ; i c t i o ~ ~  TWS sex- 
ernl. Tliis ( ~ I I (  ,ti011 n-as r c b e r ~ c d  117 tlic colirt, uutl the j u r y  rcturlicd :L 
r c ~ d i r t  fo r  t l~c 1)Llii1tiff, htll)l]c(.t to he sct asidc nrld a nousuit cntcrecl if 

I .  . 1 .  J 1 1  c.cl~1ity. i t  1i:is :11n-:I?-.: LWII held t h a t  tllerc sliol~ld be 
i.o!ic~f i ~ ~ t \ \ . c ~ c ~ l i  i.tr-iii.c~tic.. . 1111011 tlic. ln ' i~~i . i l ) l e  of cq11:dit~ app1ic;ibl~ to  :I . . 
( T ) I I ! ~ I I , ~ I :  1.i31; ; : i l l ( !  ii!1(,11 T I ! ( ,  i ~ ~ s o l v ~ ~ ~ ~ ~ ~ y  of  on^, t11c 10-5 lias l ~ e c n  divided 
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betweell the  otbors :I$ being Ilecesqar,v to  a n  equality. T h e  court of 
equity, f r o m  its nlodeq of proceetling and I ia~- ing  al l  the  part ies  before 
i t  a t  once. is  ablc to  a t l j i ~ i t  their  rights u p o ~ l  this ljrinciplc i n  m e r y  
case, I ~ o n e ~ c r  conll)licatcd 1 1 ~  the  111lmber of the  sureties o r  by succes- 
s i ~ c  insol\ encies. I n  :I. single snit,  el crything m a y  hc fnl lv  inrcstigated, 
the property of tlit. p r inc ip :~ l  f i n t  a p ~ ~ l i c d ,  f id l  o r  ])ai.ti:~l indcllmiticc: 
to  some of the  snretirls illqilircd into mid rcquir td,  a n d  t h e  insolrencp 
of some of tlie surctics nscertnincd, and  indeed the loss of each asccr- 
taincd a n d  tllc p roper  contriblltion f r o m  each finally and  conclusirclp 
determined. I11 nxlny imtallces, :t court of lam is  incoml~etent  to  nd-  
minister t h e  j u ~ t i c c  to  nhic.11 >urctics m a y  be elttitlrd :IS agn i~ ls t  cnch 
other. F o r  tha t  rcwion, i t  n a s  f o r n ~ e r l y  licld i n  this S ta te  tha t  the  
ground of wlief in  t h e  c.onlnts of equity Tras n lxlrt3 cq i~ i ty ,  a n d  not 
the  notion of rmltnnl p o m i s e s  het~vecn the. cosnrcitics; and  there- ( 9.7 ) 
fore tll :~t nt coinrnor~ law no action u ~ o i ~ l t l  l ie f o r  one :\eninst ml- 
0 t h ~ .  e l e n  d ~ c r c  tllcrc ~ ~ c r c l  b11t t ~ ~ o  wret ies .  Cnrrilcvlon 1 % .  ( ' n r s o ~ ,  
1 S. C., 410. I t  i i  t rue  tllat ~ tbont  the innlc t ime i n  IS00 i t  r a s  held 
otliervise in  E ~ l e h l l t l .  and  :in action :it law Tr:ls iiist:lined f o r  one s m e t y  
who pa id  the  d c l ~ t  : ~ c : ~ i n ~ t  :111otllcr fo r  col l t r i l~i~t ion.  ( J O I C P ~  I - .  E(hr(i)-d9. 
2 Bos. Sr Pul..  3GS. Bnt it  V:I> t l ~ c r c  found i ~ c ~ c \ s : ~ r ~  to rcstrict the  
:tction to  t h e  simplt. (a:~ses T V I I C ~ C  tllcw ~ ~ , > r c  tn-o s i ~ r e l i ~ h ;  or if t h e w  v e r e  
more tllall t ~ r o ,  to :I rc2colc,q- aq:tinst c:~cll of :In a l i q m t  proportion of 
the  money. :~wxrt:~irrcd 11- tile nlunll~er of t l ~ c  s~ i rc t ics  nrcrc~ly. I t  wa. 
found i i n p o i 4 l j l ~  to  c a r r y  tltc doctrine f w t l l c r  :tt Inn-.  l ) e c > ~ i l ~  r o u ~ t ?  of 
ln\v l x o r c ~ d  o111- on coi l t~:~c+i ,  alld coi~ltl  11ot i n l l ~ l ~  t11:1t tlicrc 11-as l n c j l ~  
than  the one c.o~itr:~ct h c t n c m  tllc i~l l -ct ic i ,  a t  f i ~ a t  cn t iwt l  illto, and s i~l i -  
POW. c o u t m r y  to the  fact ,  1rc.n oiws to sprinq 111) \I-it11 el c ry  c.hanee of' 
tlica c.irclmi.t:~lic~ \ of tl~ch . i l l~tf i rs  i11:lt miellt 11:1~)1)('11. (TCII : ~ f t , h ~  t l t ~  l ln~--  
mcnt of t h e  111onc~\* 1iy one of tllcm. i\s ~ : I Y  as  a n  :aliqnot p r o ~ m r t i o t ~ ,  
a c c o ~ d i ~ t q  to  n i m ~ b c w .  tllc m o n c r  might  be 1)rcwmrtl lo  1i:lr-c hccm 1,:litl 
to  t 1 1 ~  ilscs of tlic inreties scl\ t m l l y  ; hilt oil t l l ~  illsol\ c ~ r y  of olic of then1 
a f t e n i x d s ,  tltc s1l:ri.c of thc, insol\c~ilt conltl ]lot hc made tlrcm to r.!~:~~iec, 
i t s  c l ~ a r : ~ c t c r  :111el I j c v i l ~ c  nlo11cv 1,nicl to thr, u,c o r  a t  tlit, rcyncsl of 
tllosc n-110 n c w  col\c,rt. 'I 'l~e Iau- could not in s11rl1 c~c~mplic:ltcil cailsc.; 
do coml)lctc jiicticc hr on(, filial tlctcrininatic~it. :~r:tl tllercforc it tlitl i ~ o t  
nlldcrtake i t ;  2nd sncll is  still the  r l ~ l c  i n  1<1121:11id. E I ~ O ~ U I I P  1.. I,/,(,. 6 
I k r n .  & Cres., 699. 

I n  this  Si:itc, I I ~ \ s c T ( ~ I . .  the doctrine llns h 1 1  t l l ~  ~uljjrc.t  of l (~c i s l :~ t io t~  
i l l  tli(, :let of I S O i ,  Re\-. Stat. .  c11. 112. icc. 3, a11d i t  ib to 11(. t*o~isidcr( '1 
llow f:lr t h a t  has  n l t c ~ i d  the I:r~r : ~ q  it p i ~ l  ionsly esistcd Ilc~re. It ~ 1 ~ 0 -  

idpi t 1 1 ~ t  ~ 1 i r 1 1  t 1 1 ~  l ~ r i ~ ~ c * i p ~ ~ l  i q  i n w l \ ( > ~ ~ t .  O I I P  s 1 1 ~ t y  I I ~ ~ I I  11:15 11:1i1l tl~c* 
ilcl,t 111na 11:lle Ilis nctioll oil tllc c:rsc :rc:lillst :rnotl~cr "for :I ,in-t ::ird 
r :~ t :~ l ) lc  l)ropot.tio~i of the  snrll." T h e  pnrposrh of tilc act 11 ;I< 111 obablv 
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nothillg more t h a t ~  to say thiit tlw I& laid tlonn in C'urritlgton 1 . .  ( ' a r -  
vat(, that there m s  no j~u, id ic t ion  a t  lan- in any case, should be 

( 86 ) law no !oligc~, lcaring tllc qwitioll to the, courts n h a t  in each 
(+as(, TKIS tlic " j ~ s t  :~nd  ratal~le proportion" to wl~ieh, as f a r  as a 

court of law was cornpetcnt to asccrt;lirl, the party was e~ititlcd. I t  is 
not l~nlikely that a kiiowldgc of t l i ~  c a v  of ( ' owc i  1 . .  lf~dzcartls, abont 
that  time acqnircd,  night l i a ~ e  indwcd the nlactment, and that it was 
intended to t rn i l i f c~  its pri11cil)le atid notliing niorc ill the act. At all 
ercnts, i t  f~~ruis l les  uo data for de t c r rn in i i~~  the proportion but the num- 
lwr of rllrcties, : I I I ~  t l i l~ i  i t  adol~ts  th(> 1w1c of tliat case. The words are, 
"wlier(~ there arc izco or 7nor.r s~~rc t i c s ,  :nid onc may ha1 c bccn compelled 
to satisfv the (dontract, he may l i u ~ ~  his action  g gain st tlic. otllcr surety 
or \urctic,i for a j n ~ t  and ra tubk l)roportion of the sum." The propor- 
tioil llc,rc, ipokr'n of is that wliirll ari irs  aillorig the !)artlcs to the con- 
trarts  spc~cificd in the f i ~ s t  1)art of the wntcncc, wllich are, first, a con- 
tract ill ~r1iic.h tliere a w  t ~ r o  suwtiw, :rntl, srco~ldly. :[ contract i n  IT-hich 
there arc more than two. 

Tn cac.11 of those cases, the iuretic's arc to be resp~ct i \c ly  liable for a 
ratable proportioti, ~ianlely, wlicrc thcre a w  two sureties for a moiety, 
and whew there are more than t~i-o, in a lik(1 proportioll-that is, accord- 
ing to t h i r  tlurribcr. This cwtlstrnctio~~ is rendered the clearer mlien 
attention i5 d r a ~ m  to tlic particnlar case in ~ v l ~ i c l ~  the iwtion is givw. 
I t  is not ill clcry case in which a sllrcxty makes the payn~ent,  bnt only 
in that of thc i u w h e ~ l c y  of the prirwil)al, or what is tantamonnt, his 
rcsidcnce out of the State. Those atid those d o n e  are tlie cases wi t l~ in  
the ~ n ~ r v i e w  of the act ; and upon the inpposition of that  state of facts, 
all aliquot part, according to inlrnbcrs, is  not only a ratable, but the only 
just 1)roportion of each s u r ~ t y .  Without the itrsolrcncy of a surety also 
his share c:ulnot in any court he imposed on the others; but the act takes 
no notice tliat one or more of the surcties may be i n s o l ~ e ~ i t  or  reside 
abroad, uor g i ~ e s  an action for rights arising out of tliat itate of things. 
I t  is apparent that case I ~ S  not conteinp1:~tcd by the Legislature, and 
therefore no rate of contribution between the s~wetirs, as affected by the 
insolvency of one or more of their own body, or indeed by anything else 

but the insol~ency of the principal Tras thought of or is provided 
( 87 ) for in the act. The  object was merely to change the form in  the 

single instance of payment by a surety who was m~ab le  to obtain 
reimbursement from the principal, and everytl~ing else mas left as before. 

It follows that  each surety is  liable a t  lam for only his  original aliquot 
part, and of course an  action cannot be brought against tnTo or more 
jointly, but each must be sued separately for his own liability. Indeed 
there is another conside~~ation which renders it perfectly clear that  a 
joint action cannot be mairitaincd, ~ ~ I l i c l l  is that  the plaintiff might 
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in i'il1-or (-if Xr-so11 k . \ l iscn~, but :il!cycd t h a t  lie 1i:d :I n - : i ~ l x ~ i t  ill f a l o r  
o i  oliiL h t t l ~ i . .  :111i1 c~fl'cl,caci i11(1 \r : l lmlit .  \I-liic.11 n-a .  ill t11c follon-ing 
norcls, t o  n i t  : 
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the dcferldant refused to lr t  1,ong go into EIaynood County unless Bry- 
son arid .lliwn ~ ~ o u l d  releast, him (the d e f e t ~ d a ~ ~ t )  from all liability: 
that  they agreed to  do io, and Long went into Havwood. This vitness 
hcard nothing said between Long and tlie defe~ldant about the Matthis 
debt. Tlic d e f t d a l ~ t  then 1)rored by one I3r)son that  he lieartl sonie- 
thing bctn-cell the dcfel~dant a l ~ d  Long about tlic Xattllis debt nhilr. 
Long u a s  in cuptody, but could not tell wliat was said. There w:~s no 
eridcncc that  Xafthis  llad ercr  instrncted or required the drfcnclant to 
hold Lot~g to bail on the said warrant. The  defendant's coulisel re- 
quested tlie court to instruct tlie jury, "that although the law is  that 
inil(~ss the plaintiff' ircjtruct the officer to hold to hail, the marrmit iy 
~ l o t l ~ i n g  more than a summom; yet if the jury arc. satisfied from the 
cr idcwc of I'axtoli that thr  tlefel~&mt m s  informed, upon the arre3t, 
that Long n-a, about to run away, t21v defendant, being in lam the agent 
of Natthis, had a right to hold Long to bail if lie did so botza iiclr for 
the p11rl)oseof secnrii~g the tlcbt due to Xnttliis." The  court i ~ f n s e d  
the instructions asked for, but i m t n ~ c t e d  t h ~  jury that  if they believed 
thc defcr~darit arrested L o ~ g  and dctaiucd him in custody sereral hours, 
as statcd bv the wit~it,ss, without any legal authority to do so, he was 
gnilt- of the chargc in the indictrnci~t ; that  the n7arrant in  fa^-or of 
Matthis, if t h y  belie~wl the defendant had i t  in his possession a t  the 
arrest, ~ ~ o u l d  11ot :rnthorize the arrei t  and detention of Lonq, unless 
Matthis had instructed the defendant to hold Long to bail. 

The  jurp found the defendant guilty, and judgment haring been 
( 92 ) given pursuant to the ocrdict, the defendant appealed. 

RTFFIK, C. J. h colistable is  directed by tlie act of 1794 (Rev. Stat., 
c11. 62, scc. 7 ) ,  "whet1 rcquiled by thrx pl:rit~tiff," to take bail on s e r ~ i n g  
a warrant. The art  docs riot prescribe the mode in which the p l a i n t 3  
shall require hail as by endorsement by himself or  his agent on the war- 
rant, a d  pcrhaps the omission may lead to abuses if permitted to con-' 
tinue; hut as the act is silent, v7e should feel obliged to hold that  an  oral 
requisition mas sufficicnt, and that  of a n  agent mas in  law that  of the 
plaintiff. Bu t  we think the c20urt mas right i n  refusing the instrnctions 
prayed for, because they assume a position wholly indefensible tha t  the 
caonstablp was "in lam tlie agent of the plaintiff" for this purpose. By 
T-irtne of his office, lie is not the agent of the party, but of the la\'; and 
i n  reference to the powcr and duty of taking bail, he is to act as he may 
be required 1,- thc plaintiff, and not by his own mill or  judgment. 
Whether he can bccorne the agent of the plaintiff, so as thereby to invest 
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himself v i t h  the  n r b i t r a r r  m ~ t l ~ o r i t y  to  smnmon or  to imprison a dr-  
fendant ,  is  ~ c l l  wort11~- of consideration. Aldmi t  that  he  may.  tliere  as 
n o  e~ic1cnt.e of such agcllcy of the defendant f o r  X a t t b i s  i n  this  casc- 
not  e~c.11 anything f r o m  ~ r h i c h  a n  agency for  th i s  purpose might  be 
remotelj- i n f e ~ w d ,  as if tllp deril:~~td n e w  dne  on a bond m ~ t l  l\lattllis 
h a d  placed it  i n  the  l ~ n c l s  of the d e f d a n t  to collect, v i t h  or n-ithout 
suit. The defendant x i s  clr:lrly cuilt>-% and  the judipncnt o1p11t to  stand. 

l'cx (' r RI LM. yo error .  

ITllerr ant. h i . :  g i ~ e i l  a tlcecl of trust (311 his 1-~rsllrrty. to 11c volil for tlle hcnctit 
of his crcvlitors. nntl t h ~ y  11:lrr neithrr releaset1 thrir chim on him nor ns- 
wntcd to the dcrtl. Ile 11:1s snc.11 :In i~rtercst in the sale of thc property that  
if a t  :I sale matlc I>?- his trnstee hc qtxrltl.: 1)y ant1 sees pro1,crty sol11 in 
wliich he Imon-s t11e1~ is n Intent defect :rntl ilori: not disclose jt he ~nnlies 
himself lial~le to the 1)nrc.ll:lser in : ~ n  ac.tio11 for tleceit. 

clcs of p e r s o i ~ l  l ~ r o p r t y .  a111011g other< tllc 1i1:rrc i n  ( p c ~ t i o n ,  i n  t rust  
to sclll and  :!pplr t l l ~  11rocccdb to tlic 11aync11t of tlic debts specified; t h a t  
i n  I)eccmber, 1 \39 .  the. w i d  R n f a > ,  tl~c, trn.tcc., iolil d l  t l ~ c  propcr t r  a t  

of the  s:rl(>; tha t  X n r r i l l  E:dnc~- n : ~ .  1)rcwllt a t  the sale. but took n o  par t  

i n  e ~ i c l ~ n ~ ( >  t l ~ t  ill the  spriirc of IS39 the  ninrc 11nd a colt, a n d  w o n  

continnttl  1:1liic d n r i 1 1 ~ .  t 1 1 ~  ~ I I I J ~ ~ I I P ~ ,  but car17 in t h e  fal l ,  :lftc>r t h e  colt 
was t:lkcn f rom her. she got ill good orilcr and n a s  to  :dl appcnrance 
rrell. One of tht. wit~~es.e< .aid t h t  :~ltllougll when s tmld i~ lg  or  ~ d k i n g  
not l l i i~g swrried to h~ I~TOIIP,  ~ c t  ~t1ie11 put  to :I t rot  lie could p e r w i r e  
s 1 1 ~  TTilS il !lttle stiff. to thib t l ~ c  e t i d t w e  ~ril. colitrndictory. 
O n  the  d a y  of snlc s l ~ r  nppcarcd to b~ ~ c l l ,  : ~ n d  some wceks af ter  ( 94 ) 
t 1 1 ~  sale tllc 1)laintifi. :~ l t l~ongl l  lic 11:ld bccw told w o n  a f tw he p11r- 
c*h:ieetl he r  tha t  the marc1 hat1 bcr~11 lame the spring before. said he  n:li 
n-cll l ' l r a w l  n-ith ~ I P I - .  A\ho~i t  1 F ~ , \ ) ~ I I x T ~ .  1940, tho I I I ; I ~ C  became Te1.y 



ge11cc'. tlie p ~ l r ( ~ l ~ a s ~ r  m a -  I ~ I : L ~ I I ~ : I ~ I ~  a11 action of dwri t  in the wle. If 
t l ~ c ~  oxricr llnd 1>i.ornred :III :riwtioi~eer to <ell, it  i?  :rdmitted that  if the 
th i~ig  i n  wlcl liar1 hccn defec t i~e ,  a ~ i d  tlie on~iclr, hnowiiin of the defect, 
stood 117 :aid failed to dibclose it he nonld be liable. 1:ahbington 011 

Aluc>t io~~s ,  164;  Jonrc  v. Eoltlctt .  4 Taunt., s4T. The legal title in the 
mare n-:I> trauifcrred by thc, deed to Rufns Edncy to sell her, and the 
qtil)illatioil ill the tlccd ~xns  that he should a p p l  the proceeds of the sale 
to wt i i f .  wrt: l i~i  creditori of X n r ~ i l l  Edncy. Tliere is notliinq in the 
e :~w to slion- 11s that t l i ~  (wdi tors  had released the debtor in coii.ider- 
at1011 of thc assiigmie~it of this propcrtv for their benefit, nor that  they 
in fact hat1 ~ ~ e r  aprwd to accept of the .aid property for their bencfit. 
I f ,  thewfore. the creditors lvere not to rele?*e, 3larvill Edne: lind all 
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interest ill the. 1)ric.e thc. m a r e  n l ig l~ t  bring, either a s  constitutillg a f u n d  
f o r  the  I I : \ ? I I I C I ~ ~  of his  debts o r  :IS r c ~ n l t i n g  to  his use. d l t l ~ o u g l ~  :L 
court  of 1:lw niay not bc able to e ~ ~ f o r c ~  such rights, get  i t  i s  obliged t o  
t ake  notice of tllem as rnlnablc interests. Tliev affect the competence of 

A sheriff, fro111 15-ho.w custody :I 1)risoner confined for debt had esc;tped, axreetl 
with G. that if he woultl retake the prisoner and delirer him a t  the county 
tomm witliin :r certain tjme hc wonld pay him $400. I3. took the prironer 
: ~ n d  hat1 him under his care, wlLllin the time specified. at his own house 
some miles from the county town. intentling to deliver him to the sheriff. 
wheii thc sll~riff wrnt to the house of B. and seized the prisoner himself. 
111 it11 action l ~ y  E. :~g:lilist the sheriff. IwlcZ, first, that the contract m s  not 
illcgal ; secondly. that the sheriff having l~rcventcd the plaintiff from liter- 
ally pclforminq his contract 11-hilr lie was i11 the progress of iloir~q so. ~ ~ n s  
ariswel.:rhlc to him for the stipulated sum. 

,IPIT 11, f r o m  I i n f t l c .  .I.. a t  F a l l  Tcrm,  1842, of ,\SSON. 

Assumpsit,  i n  ~vl i ich tllc plaintiff's counsel, ill openilig the ewe, 
stated t h a t  he  declared on  a special contract i n  wri t ing,  of wbicli t h e  
following is :I copy, viz. : 

WORT II C1 \~IOT.IX \-A1ison Colil~tg-SC. 
"This is  to c c ~ t i f y  tha t  I :nil to  I ) ~ , T  J o l m  M1c.rnft  f o u r  l ~ m l d r e d  dol- 

l a r s  f o r  tllc~ clclix c ry  of h i s  b r o t h c ~ ~  J:tlncs , I s l~cra f t  to  me, i n  Wadesboro, 
betweell tllis :rlld Scptclnbcr nest ,  this 1 X n y ,  1S3S. T. 11. ALLEX." 

The plaintiff then  called as  a witness one l iedfearn,  d o  testified t h a t  
t h e  defcnt1;lilt was slieriff of thc  c.oiu~ty of a h s o n  d u t i n g  1588, a n d  :ts 

-- 
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such had onc Janzec A i 4 c r a f t .  a brother of thc l ) l a i~~ t i f f ,  in his custody 
ill the l i ~ t l i l i ~  jail of Itis county; that the n i t n e v  lras then a deputy of 
the defcndnnt. and Ilcarcl him $:I\ t ha t  James .lslicraft liad broken jail 
and made his escape, arid tlie nitncss <a\\- h im a t  his (Jamrs 's)  house, 
: L I I ~  tlte l) lai~lt iff .  his hrotllcr, nit11 him, but he could vot state a t  ~ ~ h w t  
time thi. took place. 

;lame\ L\4~c.raft  T r n i  tllcn called for the r)laintiff. and stated that he 
~t-ns co~~f ined in the jail of ,\nsol~ for debts mnountirq in the 

i 97 ) nliole to ten or t w r l ~ e  tlionsmzd dollars; that lie made his escape 
t l ie r~~frorr~  11- b~.ixaking tlie jail nitliout the knon-ledge, colitri- 

1 a~lcc  or :~wiytn~icc of ally otller person: that a f t r r  escaping lie resohcd 
1111011 goill: to A \ l a l ~ i ~ n ~ a ,  and 11 it11 that p11rpo.e ~ e n t  to take lea7 e of his 
f:~tlier and niotl~cr :rud his on 11 family: that he first n?et his brother, thv 
plaintiff. at hi< fat l lcr '~,  and iiiformrd hini of his intention of going to 
tllc Son t l~n  ~ . t :  that in n f t w  davs aftern-ards his brother came to him 
in the nootls 11cm  hi^ itlie witness's) house and s h o ~ e d  him the   mitten 
contract a l ~ o ~ e  recited, and told 11im the d e f ~ n d a n t   odd he \1omli1 for 
his dchts ui~less lie TI-as rrtalren; that lic t11e1~ refused to surrender Ilim- 
<elf. but after some f~ l r the r  coliwr,sntio~l told his brotller tllnt llr in- 
tendrd to go 011 tliroitqh ('amden m d  ('olunzbia, in Sonth C'arolinn. and 
tlint if hi* brother n o ~ i l d  nzwt I ~ i m  the lieat daj- at a 1)lnre Iic tle\iz- 
liatcd iii Soutli (':troli~ia 11c ~vould tcll him 11;s f i ~ d  deterriiiriation nit11 
rcqard to thc s ~ u r e ~ ~ d c r  of hini\clf: that his brother did meet him nt 

togetlier to  the l iouv of the nitneqs, nllcrr. tl1r.j- arric ed tllc n e ~ t  morn- 
ing:  that fillding onr of hi, cliildrell \ ~ r j  qlrk. he requested 11i. hrotlier 
to lwrlnit hi111 to reni:~in :IT lionie ~tlitil  the neat morning, TI-lticll his 
brotlirr c o ~ i m ~ t c d  to do. nild reniailicd n-it11 h i m ;  that  during this time 
11e consideri~tl lliniself the prisoi~er of hi.: brother, t11011f;h he na. not 
collfined in an\- r a y ;  that  early the next morning, before the n-itncss 
21ad got 1111, the dcfendant cnnlc in conlpally with tllrce or four 0 t h  
persoll.. some of T\-honi ~vel-e armed. to the liouse of tllr ~rl tness.  arid as 
soon as llr Ilnd dressed Iiimjrlf cntercd the room where lie was m i l  said, 
"I air1 clad t o  s w  you, ?-on muqt go ui th  lnr t o  T;tilesLoro"; that the 
plaintiff the11 stepped into the room and said. "So.  lie is my prisoner. 
a ~ t d  I am going to take him to T17adcsboro"; tliat tllc n itucss requested 

. t lwn~ to x a i t  tmtil lie could ha le  breakfast, hut the defrl~d:int in- 
( 98 ) sibted 11l)on setting off inirilrdiately, and they all' x7ent to Wades- 

horo; that the j)lniittiff nen t  in companv with tlte dcfendant and 
hi. l~t tcndal~ty.  and after elrtrring tlir town, wid to the defendant, ((1 





latcd suni of 1t1011cy 011 thc' ] ) e i . f o r ~ ~ ~ : i ~ ~ ( ~ ~  of :I ] ~ ~ w ; . d ~ . i i t  a r t  by tlie 111aili- 
r i f f ,  t l ir  la t ter  cxllllot rccowr  n-itliont sIlo\villg a lw~, for i~~; i i l ce  of that  act 
o r  :I sutficie~it cLscllw f o r  it.; i i o ~ ~ l ~ e r f o r ~ l i : ~ ~ ~ c i . .  Hi5  I i u ~ i o r  iv:i.s ~tro~rcc~t  iii 
l i o l d i l ~ ~  that  t11c pl:~iiitifT' had  iiot ihon i i  a t.o~~il~liuiic.c. n-itli h i  p;wt ot' 
tile co1rtr:ict 1,- l ) e ~ ~ f o r m i ~ ~ p  the 111vcise :ic.t to he t h e  b>- Iiilii, for  lie did 
not deliver Jo111l -1sllc.raft to tlic d (~fe~i t lw~l t  ill TV~icle.>l)oro. :11it1 rile >her- 
iff  to doubt liatl t l ~ e  riglit to retake 11i- pr isonrr .  a ~ i d  ( l id  ~etalict liiln. 
I~efore  he was I~rouglit  to liiiri "ill T\r:~clesl)oro." 

B u t  the Cour t  is ncrer t l~eleia  of opi i~ioi i  that  it  v a x  liot correct to 
uoli,iuit tlie pluilitiff. Of' tile csldiLility of the testimoiiy tile jl1l.y a r e  
the judg(j3, aiitl there was e~itlclict. trl~cliiig T O  >lion--:lii(l if 1)eliered. 
showiiig-that the  p la i l~ t i f l  \\-as i n  the  courrr  at~cl 11rc~gws- ton-ads  the  
~ w f o r i u a i ~ w  of the coiiditioil 011 liis par t ,  ;illd ~vould  h a r e  l)erfori~ictl  i t  
l i t e ra l l -  accordi~ig to its terms if lie, 11:rtl 11ot Iwi.11 prc.veiitrcl I.I>- t l ~ e  :art 
of the. det'clrd:~iit l i i im~~lf ' .  T111it is a l ~ v a y s  s~ltbiciei~t. f o r  lie \\-lio pre- 

~ t > l i t s  tlic lwrfori l la l~w of a tliillg of ~rl l ic l i  lie ia to  ha\-e the belie- 
1 fit i t  s I - ~ i t ~  f i s  I I I ~ ~ O I I ~ I .  1 1 1  

such u cG;i.5e tlirl act i.5 i:oilsi~lciwl ah clo~it> :I- f:cr ;IS ~ ( ~ P c : s  the 
l i t  to i s  I i t  r f o r ~ ~ ~ i e  I I l o  I to o r  t -111 

arernwllt,  tlicl.c.forc~. ili tllc c l r c l a r a t i o ~ ~  tha t  the plaiittiff Ilacl retaken the  
p r i s o i ~ e ~ ~  aud  11;ad h im i n  his  llo>vrr ii11~1 rmtmly  with tlie i ~ ~ t e n t i o n  to 
carry h i m  to TYi~(leshoro : I I I ~  t l i e ~ ~  T O  (l i ' l i~-er l i i ~ l l  to t l i (~  d d c i l d a t ~ t ,  and. 
t h t  11c eoilltl 11:1ve ho ( . a r r i ~ ( l  aiid cleliwretl l i i n ~ .  and  \voi~ld lmrc (lolie 
so hilt tha t  tl l t~ tlef(jlltl2111t took tlic 11riso11c.r f r o ~ r i  till. 1)o~vcr aiic1 c ~ ~ t o d y  
of tlic plai l~t i f f ,  :~iid t l i ( > ~ ~ b > -  l i i i ~ d r ~ w l  ai1c1 1)1wo~tte11 I ~ i i n  frixii lwik i~ ig  
thc delivery, sul~l~ortccl  1,- c!11(1 111.o11f. ~vonltl ,  iii o11r o p i l ~ i o ~ i ,  entitle I!!(: 

]) la i i~t i f% to rc3co\.c.1.. T o  lmltl otlir~n.i<c. is  111c.rc.1y srickilig to the lc~ttcr 
without regard to the: s117uatalicc of tlie a g r ~ t ~ ~ ~ i i ~ ~ i t .  and  \\-oulcl o c c : ~ s i ~ l i  
the c r a s i o ~ ~  o i  tlic clearest htil)ul:~tioli 11y t1.it.k~ :1i1;1 >ul)tc~rfllgc>. Y'l~t! 
w a l  o b j t ~  of this coi~t i 'ar t  \\.>IS to rlial~lt,  :I slii81,itf to rc,t:liic n clrbtor ~b.110 
lill(1 t x + a l 1 ~ 1 ,  :111(l.t1111s ~ : I X - C >  l ~ i i i ~ + l f  ir0i11 11<1:a~y l i a l ~ i l i t i < ~ h ;  :1t1(1 lict sill)- 
~)os(vl tliat tlic> l)lxii~tiff,  either by his iiiflueiice v i t h  Itis b ~ ~ ~ t h c r .  7,i-llo 
x i 3  the, elc~hto~., o r  117 o t l l c ~  ineails, coultl brilip about t h a t  e l d ,  f o r  nliic.11. 
if 21(. conltl aucl u.o~d(l,  the  slic~rif? ap,c.cd to l)aJ- lii111 il rev-ard. B u t  iii 
t11c~ ; i p w l i i ~ i ~ t  a  tin^^ a i d  1~lac.p of l)crfor~lialiic.  a1.c. .q~wifir t l .  (111 1vllic.i~ 
il1(1(wl th(3 t l ( ~ f c ~ ~ ~ d : ~ i ~ t  has  :I r i g l ~ t  to i11sist :i.. :I (~011ditio11, /)III ilo: so to 
ilisist it :IS to  (1efe:it thc  r ight> of thc~  otller p t r r t~- ,  ~ i o t n . i t l ~ s t a ~ i c l i ~ ~ g  
tlic a p r w ~ i i c ~ i ~ t  1~21s t)e(111 s ~ ~ l ~ ~ t : ~ ~ ~ t i : i l l y  l ~ ~ ~ r f o r i ~ ~ c d  by the ot11(~r p:irty. : I I I ( ~  

the, tl(.fe~lcla~it li:rs line1 the  saillr hiwefit fro111 it  w.- if i t  11acl hem1 a l i teral  
~ ~ e r f o r ~ i r i a ~ ~ c c .  S u p l ~ o w  the ilefcwdaiit 11:id ar.c~ytcv1 his 1)ri-olier f'l.ol~i 
t11e l ~ l z r i ~ ~ t i f ?  a t  1ii.q Iior~ic> ill tlie ~ . O I I I I ~ I > > - .  i t  ~ : I I I I I O T  1)e ~ l i s p ~ ~ t r d  but tha t  
nonl t l  bc tlit, \am(, as  u c le l i~c~ry  ill T l r ~ ~ d t ~ s i ~ ~ ~ i u .  Sn11l)we~ that .  lear~i i i ig  
tliict t h r  1)lailitiff n-a; h r i ~ i ~ i i ~ ~  Ilis hrotlicr to T ( O \ V I I  f o r  rlic 1 ~ u q ) o s e  of 
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happened, cw2el)t that t l ~ c  cvidc~~c.c is not so 11lai1~ a i ~ d  ccn~vit~cing t11:lt 
the plaintiff I d  in fact the 1mnc.r orcr  t l ~ c  d ~ h t o r ,  a i ~ d  n.itli the 
po\~-er the will to restow hi111 to the ini l)r iso~~ment from n.11icll he (101 ) 
escaped. 1hit as to the credit duc to the evidence, or the ii~fcr(wc.c. 
from i t  as to the purposes of tllc plaintiff, they fall to the pro\iilcc of 
the jury to bc deciclctl. IVe apprc311cwd also that  tliere is l ~ o t l l i ~ ~ g  in the 
policy of t l ~ c  law to forbid inch :t c o ~ ~ t r a c t  as this, nor to il~ilwach the 
right of the plaintiff under it on tlic scorc that  11e garc  rasc to tlw 
debtor. That  is u qucbtion bct~vccil the cwditors and the ihcriff, a d  
the acts of tllc plaintifT wo11ld not lixre aficcatcd it at all. Tlie plailitiff 
was not thc dcfclida~~t 's  tlcputy, nor 11:d from liinl any antliority d i n t -  
eyer, and t l i c r c f o ~ ~  his :~ct.: did not indiwc any rcsl~onsibility on the 
sheriff. The rights of tllwc 1,artie.r grow out of the stipulaticms of t l ~ c  
agrccmcnt bct\vre11 t l~cm,  n 1ierclr~- tilo plaintiff mldcrtakcs, if lie cmi. 1)y 
his o ~ m  ai~ihori ty or ir~flucl~cc, to placr his I~rotller again ill the p o \ ~ c r  
of the sl~criff : :111cl lipoil his doing so withi11 a timc specified, the sl~crif i  

iff dors certnil~ly not depart from his own right to I-etakc, I i in~,  : i ~ ~ d  11t. 
might eacrcisc~ it for his ow11 security. prox-idcd only that he did not 
thereby stop thc ljlnintiff from fulfilling liternlly l i i ~  1)art of t l ~ c  ;~gree- 
mcnt, IT-11ic11 lie had fnlfilled snbstantiall-. 

PER Cr nI.\lr. T7c~1 i f  11 ( 1 1 1  I Z O I . ~ .  

2. Wl~err  n ran i11ntni;rl is transferred. blit left in ]rossesi;ion of tlic gr;llltor. 
;1nt1 is afterwartls by liini. with the consent of the grantee. conrrrtcd into 
:L ruall~~fncturctl articlc. tlir crnntee is entitled to this article ill its 1 1 1 ~  

st:tte. 



I E L .  J. 011 the question of fraud in the c.ol:\e~-;,iice hy Beard to 
tlie ~ ) l a l ~ ~ t i f f .  the vonrt left it to  the jury to  say ~rlletller there was any 

Si! 
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fraudulent intent on the part of Beard, and the jury feud there n a s  
not such all intent. But s~~pposrl thew had heen such an il~tevt. still the 
conreyance would 11a~  e bcc.11 good ill law against tlie grantor ancl 
the defendants also, n lio wXye hut to ,  t frtr cor.5. The propmty (10 1) 
mentioned in t l ~ c  dced beiug (1isl)ersed nlade no d i f f e ~ ' ~ ~ ~ c e ,  for tlw 
title being in Beard at the time, and there beil~g 110 ad~erse  posse4on. 
the said title in law drcw to i t  tht, pos-cssion, a d  the plaintiff did not 
take an assignn~ent of a d o s e  l n  a c l i o t ~ ,  but acquired the title and also. 
in law, the possession of the property mentioned in thc deed. 

Secondl~r, Beard did not, after tlie date of the dced of trust. tortiousl- 
take the plaintiff's fur  and cl~ange i t  illto hats. He  was tlw bailee of 
the plaintiff, and the alteration of the articles does not appear to h a w  
been done against the will and consent of the bailor. If I seld mj- wllcat 
to a mill to be ground into flour, and the miller, illy bailee for that pnr- 
pose, converts it into fionr, the property in the flour is in me, and not in 
the miller; but if a miller or other person tortiowsly takes 1n7 wheat and 
afterwards turns it into flour or malt, the flour or malt is not n1y prop- 
erty. So if I gather my grapes and send thein to my neighbor's ~ ~ i n e  
press, and he by my consent turn them into wine, the mine belongs to 
me because the vintner was my bailee; but if my neighbor conlinit a tres- 
pass and tortiously take and carry away my grapes, and the11 tun1 then1 
into wine, the n~ine is not i n -  property. The wheat and t l l ~  grapes thus 
tortiously taken having lost their identity by their transformation, the 
origi~lal owner cannot pursue and recorer them from the tor t  feasor in 
their entirely new and changed nature and state. But c1rm if things 
have been tortiously taken and hare not lost their identity, the owner may 
recover them in their changed form unless they have been annexed to 
and made part of something wliich is the principal,  or changes its form 
from personal to real estate (as if worked into a house), as cloths made 
into a garment, leather into shoes, trees squared into tinlbrr, arid iron 
made into bars. LL1! these, and such like, m:ry be recl:~imed by the origi- 
nal owner in their ~ T T  atlcl in~prored state, for the Ilature of the thing 
is not changed. R r o z c , ~  1 . .  Sn.r, 7 Com~n,  59 ; Befts 1 . .  f , o r ~ ,  5 Jolm., 384; 
Curtis 1%.  Grant,  6 Jolm., 169 ; BabccicX 1 % .  (+ i l l .  10 John.. 2s; ; Tin. ah. 
title Property. E. plea., 3. 

PER C~I:IA\I.  S o  error. 
- 

(105) 
ANN 1\IcGEE T. THE HEIRS AT LAV OF THOMAS MC (+EE. DECF ~ S E U .  

1. In  a petition for dower. it  is sufficient for the widow to state that hex Iins- 
hand died seized of the lands. I t  is not necessary to state that the heirs 
entered as  heirs, or to set forth deeds executed by her husl~and to the 
heirs in his lifetime zinc1 allege that they were frtruclulent ui: to her. 
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2. T-l~oli t111, tri;tl of the issue, if  made 11q the arl\w1rs i111t1 rel~lici~tion. n-lietllcr 
11c~ cliwl >c,izcil or rii~t. the cluezlio~i of fraud is ill a r k ?  

t;. \ \ - I I ( ~ I . ( .  i1 rlc~cl is n~nile 11)- :I liusl~al~tl to his lit~irh to  Jefe;it his JT-iduw l ~ f  
1111~1f~r. the circnnlbt;nlce. of his afterwards atten11)thg to malie ;I Trill ill 

iictr far-~rr for ;r ])art of his 1;11icl. is 11ot aclrui~sil~le ou the cluestioi~ of fr:lnil 
Iwt~\-ec~li tlie witli~n- :ant1 the, heit..\. I~c~v,inse. I)cbii~g i~~c.onl!rlete. i t  \v:r* 11111y 
the sul~.:rcll~cnt declaraticm of one IT-lio h:rd committed ;I frnuil of lii.; not 
i ~ i t t ~ l i ~ l i l ~ l '  to do so. 

-eizt.tl a. l irirs,  a t  the filing of the  petition. Tlic conrt v a s  of opinion 
tha t  there \\-a> 110 necessity f o r  a n  express allegation t h a t  the  clrfrlidants 
hael e l l t e r d  and m r t .  seized >is Iieirs. niy the heirs a r c  constructi\-ely i n  
l ~ o s s e s ~ i m  before cictlictl e i i t q ;  but  a t  :dl e \wits .  the objcvtion ~ m s  r a i d  
1,- T ~ J P  :ilisn-i-cli. uiicl could old>- 11:lre 11c.ei1 talic.11 adv:llitape of by s l~ec ia l  

,gift to  his  c l~ i ldwl i  nientioi~ecl i : ~  tlie auhwcr f r~ iuc ln lwt ly  n.iti! a n  iutelit 
to  dcfeat the  elon-c~r of the  lxt i t iuner .  The  conrt Tras of opinion t h a t  

deeds. Klicii  t l ~ c i r  existellce n-as alleged i n  tlic allavers ns :L ,yrouild of 
defeuc,.  the l~e t i t ioner  by her  replication might  either deny their  esist- 
ence 01. ~n ig l i t  i l ~ i i ~ t  that  they 71- iw  fs;rndulcilt aud  yoid a ?  to  licr. 

I - ~ I I  tlic. i,>-llt.i -uhniittcd to thc  j iu- as to  tlic ~ x l i d i t y  of t11e dceds 
11ndt.r n-hic~li tl~c. tlefendxits claimcil. the e \ - idc i i t~  n7as t h a t  T1iorn;rs 
1TcGoc.. tlic. c!cw.:~ii.d I~nsband. had  1,- his  first n-if(, f o u r  c l i i ldwi~ ,  nl io  

thy  i~:rc~ixiar~ic .d \\.it11 OI!P  S ~ : L I I I U ~ ( I .  :IIIII t l~oj-  i;f!tthl ofF to  t1icmsel~c.s; 
'4 



that  about 4~ J wrb 1 )c fo r~  hi* (lwtli 11i. WI T11oi11a. ln:~rriecl, and m13 

permitted to build 21 11oii~c :1i1(1 c.lcar alld caulti\ ate, f r w  fro111 rent, that  
1 ) u t  of the land cm~taiiicYl ill the dcwl. n hich \\ a i  :~fter\ \  art15 ili:id(~ to 
l h r ,  wit11 the cxccptioii of ;I miall ficld and the r ~ ~ i l l ,  of ~rhic.11 his fathcr 
retained t l ~ c  po+e*4olr 111) to I ~ i s  dcatli : t l ~ a t  his ,011 Vil l i i~ri l  t~irllcd ollt 
badly, hccanlc i1111r11 ~ ~ l ~ ~ l ) i \ r r ; ~ r s ~ ' d ,  i~ilcl l ~ f t  tl~ix StcLtc;  that ?]is dr r l~g1~t(~r  
Elizabctl~ rcinaint (1 ~ l ~ l ~ ~ ~ i ~ r r i t d  and c01ltil111(~1 to 1il.t~ 11 l t ! ~  her f ; ~ t l ~ ( ~ .  

OIIP n ituesq l ~ r o \  eel that :r ~ C T T  montlib l~efurc the dccds l~e re i~~nf t c , r  
illciltioncd n c.rc cwc.l~trd, lit, I\ a i  at thc 11ousc of , \ l c ( h c l ;  that they were 
talkiilg :~l)oilt th(1 i c h u  of o11c Wili \ i i~wn, v110 had tlic. court bcfore 
dissented fro111 l ~ e r  I~n-l):~utl's \\ ill ; t l ~ t  SIcGee s:ritl 11(, ii~tcwded to gi\ e 
his  widow :r snficic.l~c.> to snlqwrt l ~ c r  clcccritly during I ~ c r  life, but he 
did not iliteud to l c n ~  c his busiiless bo tliat it co~ild bc torn 1113 us 
Williinson's T< as b~ tlw dihwit  of the n idol~--l~e n o111d clccd his (107) 
l r o l p c r t ~  beforr 11c. died: that McGce was abont 60 yearb of age, 
and died a?)oiit eigllt 111ont115 afttlr rlit. excention of the deeds. 

Another w i t i ~ c - ~  l)ro\ c d  that ill Allgi~it ,  1 %Ll, TT.IICII the clrrtls wcrex 
r.secuted. he W;I> at the IIOII>C of IlleGce a i~t l  nro tc  t l ~ c m  at liis i ~ q u p s t ,  
m ~ d  also a cleccl of gift for wine l)crso~~;i l  prol)ertg to l h .  St:mford; 
that  X c G w  eawuted the clccda ailcl deli\ ~ r c t l  to Tllolilas 11;s and to Elizn- 
bet11 hers. unil n1.o de1 i i c .d  to Eliznbcrl~ the o11c for her sistc~r, 3 1 r ~  
Stal~forcl; that I~eforc~, 01' at the time of the deli1c.r~-, t l ~ c  old nlan said, 
" X y  ~ l ~ i l d r e n ,  I h l l  ex~,~crt  to ha \ e  tlic use of thiz pro!)ertp ~vhi le  1 
l i ~  e," to n.11ic.11 tlwy assented; tlli~r lie a l ~ o  told Elizabeth lit. ronld gi\ c 
iiothing to hi* mlfortuliate s m  T\Tilli:~rn, but if he eamr h:~c.k slle muit  
let him lii !, 11 it11 llcr, :uid if she rii:irriecl slip mnct 1u:tlie :a decd of trust 
.o RS  to ~ e ( ~ u r ( ~  11i11i certxin ileqrocs n11ic.h II(, nanncd. 7'11e nitness d w  
statcd that J l r s .  l l c ( m >  n.:l. not p r c ~ e i ~ t  wllc~l the dcecls \\ere rxccutcd; 
that  11e met her :IS Ile came out of the room; that shr, looked displc:rsed, 
a11d said she tho~ lg I~ t  there TT.:I~ sonic l u ~ d c r l ~ : ~ l ~ d  nol.li goi11g on ;  tliat t h ~  
wit~leis  told her nothii~g h:1d 1)c~w don(, except to make dcrds to the cllil- 
el~*c~r for the 1)rol)crt~ nbic.ll the oltl illan l ~ a d  giicm tl~crn in his will 
~vllich the wit~ress had writtell for l ~ i n l  sornc three or four years befort,. 
The witness st:tted that the d l  he alluded to was present ~ v l ~ e n  the t lccd~ 
Ivc2re excrutcd. :tntl he lcft it n it11 t l ~ e  oltl 1'11:111 and had not seen it siircc,. 
T l ~ c  witness statcd t l ~ t  t l ~ c  old 111:in's rhildrcil 11irtl great iilflue11c.e witli 
him, and 11e said while tlrc drctls mtre vri t ing that his first wife 1l:ltl 
11ceil the n~:~king of LLiul, :~iid 11e felt h n n d  to gi\ c 11cr clriltlrcri n liberill 
snpport. 

The tn.o dccd.: prodnccd hv the ilefe?rtln~~ts--co~~tai~~i~lq tlrc OIIP 300 
;~c~:.c.r and the other 400 ncrc~s-cmbr:~ced all the land bc~longinq to th r  
ol(1 mall, escc1l)t 106 :~(.rc.i. wl~icll i ~ ~ c ~ l ~ t d c i l  tlir hour(' ant1 ;11)ont !10 acrt,s 
of (.lr;~rwI 1:11ld. ;ri~cl n:ii about oncx-thiril i l l  \ ; I ~ I I ( ~  n~lcl c!n:ility of all the 
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cleared lalitl. Tlie defclidant '  r ou i~wl  offtwtl to  gi\-e i n  widewe  a 
l ~ a p r - n - r i t i ~ ~ g  ecsei.l~trd 1,- tlic old mail a slioi,t time M o r e  his dcatli. pur- 

portillq 70 l~ hi:: n-ill, 1111t n - l ~ i ~ l i  was not admitted to probate as 
(10s) it TI-as o1i1~- attestcd 1,- olic. n. i tnes,  in rliicli the said 106 acres 

-were g i~c11 to tlicx n.idoi~- for life. T l i ~  counsel stated that the 
object of t h i .  c\-icIc~icc n-:ii t o  41on- t1i:it the old ~ n a n  did not intend to 
defeat his n.if~,'s don-er. 11ut in te~~i lwl  to 111die ample pro\-ision for. her. 
The  court mmidelwl this c~ii1e1ic.c in~elernnt and rejected it. 

r . l l i c  court c1i:rrged tlie jury tli:~t 1):- lan- a n-idov-  as entitled to one- 
third of all the lmid 21cr I iu~ba~icl  n-:is reizcd of in fee at his death, for  
life, as her don-er: and if tllr lnlsl~al~il  madr ally coiireyalice of his land 
with an inrent to dcpri7-e the widon- of this right to one-tlii~d, such con- 
veyaltcc. KIS in lan- frandulelit uiitl roid as to I ~ e r ;  irnd ~iot~vitllsta~ldingg 
any conreyal1t.e .so made to dcfraud her of her clo\I-er, lie ~ w s  still, so far  
:is her right to don-c~r was colicerlied, considered as @ing seizcd of tlie 
land;  that his intending to ni:~ke 71-lint he cpc~nsidered an  ample compen- 
sation for this riglit of ( l o ~ v ~ r  niade no differencae, for lie liad no riglit to 
alter, abridge or clirninish tliis right by :riiy deed made solely for that  
purpose, and t h a t  ~vllen, just before liis death, a husba~id made deeds of 
gift h a ~ i n g  the effect to interfere 71-itli tliis right, it  n.as to be presumed 
that  slicli was liis iutent, unless such l~resmnption x a s  rebutted by tlie 
evidence-as that his object u7as to adrance a child aiid give him a start 
in the world; but 17-lien a husband made deeds of gift for a large part 
of his real estate and continued to use it :ts lie had done before, tllose 
circumstaiices had :I tendency to confirm the presumption that such was 
his intent. 

The jury fonntl the issues in fa\-or of the lmitioner. -1 motion f o ~  a 
Ilev- trial Iwause  the court erred in not disinissing the petition upon the 
grounds stated. became t l ie~- erred in rejwtinp the ericience as to the 
paper-writing, a d  becausc tlic court erred in tlie charge to tlie jury, 
x7as o~e r rn l ed  a n d  judgment r ende rd  for the petitioner, froiii ~ r l ~ i c l i  the 
defendants appealed. 

R T ~ F I S ,  C. J. K c  tllilik it - u m c h t  f o ~  tllc 1)etitioli to follow tlie 
language of t l ~ e  statute a i d  allege that the hushalid died seized. 

(109) It is not necessary it sliould notice the deeds to wine of the heirs 
a t  law, for the ~vidow may not know of them, or not so as to de- 

scribe them, or that the donte will insi-t on t l ien~.  Besides, if they be 
fraudulent, tlier nrc lo id  hy tlie statute a< to her, a ~ ~ d  ;lie Ilia\- treat the 
land as if iIle clecd liacl 110 c\i-telicc. Tn L ~ t t l i i o l i  1 .  L i t t l d o i /  l r  S. C., 
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327,  und S u r  lcootl 1.. 1 i n 1  , O K ,  20 S. C., 578,  t 11~  1wtit io11~ -t:rtc.il t h t  rlit~ 
limband dicd seized, and the heir5 took i.;sutl ti~chrc~o~i ili t11:lt g c ~ ~ c r a l  
form, uhicll Tias appro~ed .  On  the trial of tlw ii.uc. t 1 1 ~  deed, urc c~ i- 
dence tliat, the hasbal~tl did not dip wizcd, Z I I I I ~  that 111ay b t ,  rrLutt(~1 111 

crideuce npon their facc or proof oli101c11~ t h t  t1ic.y wrrr  clscc.ntcd ill 
fraud of the wifc. 

U1m1i thc. c \ i d ( , ~ ~ c c  ill this case. tllc i11strnctio114 to tllc jury were, in 
our opil~ion, cntirclp 1)roper. The dccdr corix cyed to two of the children 
000 acres out of 1.006 acres of laud and 22 out of 23 +laxes, ~vhich the 
husband o tv~~cd ,  l(l i i~ ing hilt 106 acres of 1;nid to deaccnd to two other 
child re^^, and out of wliicah his widow was to be cwdo~r-cd. Tl~crt. i. 
direct c\ idei~ce that tlic deeds wc~rc~ i~itel~dcvl to ol)er:rte o111y after the 
Iznsbalid's death, and i r ~  fact 11e c.or~tilnlrd ill t l ~ c  elljo,m~(wt of the prop- 
ertv while 11e lived. This. we said in I , i t l l r t o ~ i  1 % .  L i t t l c t o ~ ,  showed the 
deed to be but colorable as an immediate convevancc, and that ,  without 
interfering with the maker's ow11 e~ljoyrrlc~it, it W:IS ii~tended to hinder 
that  of tlie wifc, and so was void as against her. But here the husband 
plainly declared t l ~ t  his object in making t l ~ c  deeds was to defeat his 
wife of the right of clainling dowcr as secured to her by lan-, which 
makes the case one of express fraud. The oiilp way of repelling that  
imputation would have been for the husband to make an  effectual pro- 
vision for the wife as 1nuc.h to lier advantage as if the deeds had not an 
existence. For  that reason, we do not see, if the imperfect will had been 
completed, that i t  would have purged the positive fraud designed in exe- 
cuting the deeds. But  i t  is not necessary to consider that, as we 
are of opinion that the paper mas properly rejected. Not being a (110) 
will, it  is but an empty s~~bsequent  decltiration of the party, d l o  
perpetrated a legal fraud, that  he did not intend to do so, or  was milling 
to make some reparation for it,  as f a r  as lie could. I t  is irrelerant to 
establish a b o l ~ n  J i d ~  intention in making the dccd.;. 

Paa C L R I . ~ .  S o  error. 

Cited: Grant r. (:raid, 109 S. C., 714. 

MARK McWILLIAMS V. DABNETT COSET. 

Under the book debt lam, a.plaintiff may prove by his own oath a balance due 
to him of $60 or under, although his account produced a1q)ears to have 
lrcen oriqii~ally for more than $60, but is reduced 1)y credits below that 
:llll~~llllt.  

APPEAL from Battle, J., at  special term on tlie third Mondav of June. 
1943, of W IKI-:. 

Assnmpsit to recover tllc balance of all ncw~ni t  for goods dc l i~ered  
: L I I ~  work : I I I ~  labor done. 'rhc ac*c20uilt was o r i g i ~ d l y  $203. bnt the 
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TI-as Sol. r11orc tlia11 $60. 1 1 1  : I I I  :11+tiej11 of a>*~mi j ) s i t .  if :a 111tai11tiff is l l l i -  

ahle to v r t n i ~ l  a c o n ~ l t  I !  I ~ i s  i l rc l :~~xt ion  oil n s1)rcial iinilertnkiqg, 111. 

ril:iy neT wtllelcss ~ * c c ~ o r - e ~  nl)oll :111]r- of tlic cornlrlon colmts in  the declara- 
tion wl~ivll his  c~ridciic.c. 11n;y- f i t .  111 tlie (*:is(> hcfore us, the lplniritiff 

: I I I I ~ I I I I I T  of +60. t ~ s  :all the items i i ~  ~1111 : t (~.ot i l~t  :111\)car to 11ra~ da te  xvi t l~ir~ 



r ~ j w t  t 1 1 ~  i - c ~ s i d ~ ~ t ~ .  But tl~(b 1v1101(~ (lw1;1r:1 rio11 is ;11ln~issil11(~ evi(1v11w. 
TT7trlX.i'r I.. Fi~i~t r~c~ss ,  1'; S. ('.. 17. E y  tilt, I)ook tlol)t I:!\\-. t 1 1 ~  1)l:iiiltiff i p  

obligrd to g i ~ c  all ~ I I W  t1ol)t.s. i'nr 110 11ns so to hn-c.nl.. 'I'liei~ ~:l len 11r 
l)rovtJs, I)>- his o \ ~ n  o:1t11, it(3111,\ to the* ~ I I ~ I O ~ I I I ~  of $60 01, I I I I ~ ~ ~ ,  f o r ~ i ~ i ~ ~ g  
the I1nln11c.c. t l ~ t  ; I ~ ) ~ I ( W I ' s  111i(l o11 the :~cmrii~t ,  if tllc dc>fcnd:~ilt claims the 
berlefit of tlle credit as :i l)apliic.~lt of tllc: i t (ms t l~lis  p r o v ~ d ,  ~ I I C  plni~itiff 
~nlist  ~ ~ r v t w a ~ i l y  IIP cw~iil)ctc~~~t to  stat(' ill r~ '1)ly that tliosc. l):~ylnrnt,s arc 

they RI'P 11ot ]):lid for, : I I I ~  to tcll the r c u w ~  ~~711~ .  Of col~rsc, tllc credit 
of thc it:~tenlcut is for  tlic c o ~ i d ~ ~ . : i t i o ~ ~  of t l l ~  j u n .  If t21~ plailltiff be 
honest enouR1i to confcb; tllc, c v d i t  t11c.j \ \ i l l  cm11~it1c.i vl~c~tl icr  11c lias 



* ~ P P F :  I T  from 11)112li . I .  :lt Fall Term. lS43, of ED(:ECO\IBE 
Tlii, \i7:12 all il~dictrnent against the pri \ol~er for the murder of John 

Bedford. The tclstin~uny was as follons : 
Bel~hnry  B r u d l v  \wore that he n '1s at 11. P. Ednardz'  on the day of 

the election in ALueu>t lait.  ;lnd that the pri>oner and the c1ec.eascd were 
t h e w ;  tliat Ed-\! ard? 11o1is ha. a p i a ~ z a  in front, next the public road, 
in one end of nliicll he had u room used as a storeroom, and there is a 
1)iazza also exte~iding from th i i  storeroom along the bide of the house; 
that  there is an elltrance into the pinzza in  front of the lionse, and also 
one into the p i a ~ z , ~ ,  nhicli cstendq a lom the frorit of the lmise:  that 
there are :11\0 t~i-o C I C I O ~ I  leadi~ig illto a h r e e  rooin-one from the front 
l ~ i u z a  and oncl fro111 thP \ide piaz~>~-arld a door leading from the front 
piazza iuto the itoreroom; t1l:rt lie f i n t  saw the prisoncr and the deceased 
in the itoreroom, 71 liere Edn ards kept his liquor; that the deceased was 

ly i r~g don 11 lipon the floor. and tlie prisoner cornnlenced slapping 
(114) liiril very hard ~ v i t h  his hand, l)lilling him and cursing l h i ,  and 

telliug him to get up  ; that lie continued to do zo, until he made 
the deceased angry;  tliat the deceased theii sat up on the floor, took liis 
lniife out of his pocket and attempted to dram i t ;  that  before he operied 
i t  the r i tness  took it away from him:  that the deceased tlien lay dovm 
again;  that the prisoner again began to slap him and pull him about as 
before, and continued to do so ur i t~ l  the deceased got on his feet arid 
neu t  n t w  thc door leading into the front piazza, and then t h e  prisoner 
pushed him out of the door into the piazza; that  the deceased then lap 
ilo~vn in  the p i a ~ z a  about fifteen feet from tlie door of the ~torerooni, 
and had not bcen lying there long wlicii the prisoner began to slap him 
again ; that thc deceased told him to let him alone. that  he n.as not pes- 
tering him and did iiot n ant any fuss with h im;  that  the prisoner con- 
tinued still to \lap 11i111. until the deceased got very angry, rose, and 
itruck the prisoner n it11 his fist ; that the deceased gave the prisoner t ~ o  
or thnw b l o ~ n ,  Init tlic nitneys could ]lot sa\- that  the prisoner returned 
the b lo \n ;  that t h y  n ere parted: that p r i s o ~ ~ r r  went to the piazza door- 
post and put one hand 011 the raililip :1nd the other on the post, with his 
hack to tlic ilerrn-eil; thxt the deceased came u p  lwliind him while stand- 
ing ill thi i  position and struck him with his fist or open hand and tried 
to scratch 11im; that tlie prisoner then turned round, and blows wwe 
eschanged between thcm, arid they mere parted a sccond timc. 

This witrie;s further stated that t l ~ e  deceased then went into the large 
rooin of the lionse, and the prisoner stood at the door leading from the 
yard mto tlie p i a z ~ a ;  that tlic \ i ~ i t ~ ~ r ~ s s  \i7>ts near llim ~vhile standing 
there. and serilig hi111 ral) liis fiiiqcr~, asked him xi-hat was the matter 
n it11 hi.: hand : t11:tt the p r i \o~ l r r  r q i l i d  that he had cilt it foolishly m-itl~ 
Ili. onli kliifc.. ful 11e liacl it  o p 1  and it .hut up and cut liiq hand ;  that  
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after standing there a al~ort tinie, the prisoner wellt Into the same roo111 
that the dcccaqcd hat1 entercd; that the deceased rctnrnctl into tlw piazza 
and into the yard in front of the house. and the prisonc,r ~ w n t  out of the 
large room into the s i d ~  piamn, i171d had  got out of tlie door of tlic 
piazza, ~ v l ~ e i i  the, m-itness xiid J o l n ~  B. W l ~ i t e  met him Ilmr tliat (llj) 
door; that  the 1)i-isoiler said to tliem as lie met tlwm, " Ihvi ,  don't 
see nw. I i~ltelid to ~111 hi, coat off"; that they told hi111 "that would not 
do, to 1 ~ 1 t  UP 1 1 i ~  knife and quit ~nc.11 ;iq that"; that  the vitncqs heard 
him shnt his Inlife, and he thought hc put i t  ill his I?ocket, bnt of this 
he wonld not be ccrtnin; that t h t  prisoner pnqqcd hy t l~eni  as they at- 
tempted to go into the door of the side piazza; tliat the vitness and 
White had got on tlle block of tlie door, ~ i d ~ c n  the n-itncss heard the de- 
ceased say. '(IIarry, ~ v l ~ a t  ill tlw 11-11 fire do you mean?" ; that thc pris- 
oner replied with an  oath, " V l ~ a t  do ?lor /  mean 1" ; that the n,itncss m s  
then about 25 or 30 fcrt from t l~eni :  tliat tlie dcccased had met tlic pris- 
oner a t  tlic corner of the IIOIISC ; ~ n d  tlicv e i igaq~d as the? met : that  the 
prisoi~er cried out, "I'n~t us, hogs!" three or fonr tilncs; that  the xi-it- 
iiess :\id TT11itc \wilt t owa~ds  t l im~,  a ~ r d  just before t l ~ c y  got to them 
they parted t l l c n ~ i c l ~  cJs; that tlie prisoner met them and, as he passcd, 
said "he ~vautcd sonic3 v atcr to \rash 11ii h:rnrls,'' and p:rwd t l~rongh the 
house into the front 1,i:rzz:i; that the dccwscd \rent to\vards the road 
and rested against the prlinp. The witness statctl tliat he soon m u t  to 
him, and when 11c got there 11c was lying on the grouild, a ~ l d  upon exain- 
ination, the witnc~ss found hc 1\:1s cut under his left breast;- that  he  
carried liiin into the house and disco\ (3rd three cuts ulmn his arm, t ~ r o  
in his :~bdoincn, one of ~~1lic.h was near his groin;  that  his intestines 
came out, alld t11c witiless discw~cred the next day a ~ w u n d  llpoli his 
h ip ;  thilt he had sewn n ounds in all, aild that he died the night of the 
next day. 

r p o n  the (dross-exanlir~:rtiort of this witness h~ stated that  the prisoner 
was not angry when he was sl:1pljing tlie dcceawd; that  Edwards, tlie 
owner of the house, had requested the prisoner, after Ile had cornrr1e11cf.d 
slapping the deceased, to gct him out of tlle st or croon^; that  the witness 
the next day saw scr:rtclies on both sides of the prisoner's face wliich 
looked as if an  attempt had heen made a t  gouging. Several other wit- 
nesses were examined, ~ 2 1 0  corroborated this testiniony. One of 
them stated, i n  addition, that wl~en the prisoner nnd the deceased (116)  
met the last time they reached out their liands and took hold of 
each other about t l ~ e  same tinie; that the prisoncr coniinenced striking 
the deceased undt~r  his left arm, gil ing llinl tllrcc l~lo\va-perlial~s four ;  
that n i t i~es s  could s r r  thr deceased's right arm, but he caught liold with 
his le f t ;  that after they were q a r a t c d  and tlic pri\oner wai comirig 
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towards tlir. I I O ~ I W ,  t h  111i.oncr c ,a l ld  f o r  sonie \vnter, ant1 said "lie be- 
lio\-cil tliat il--tl w o ~ ~ i ~ ~ l r c ~ l  11:ld vnt I 1 i 5  f i l ~ g ~ r . "  

The  l~ri,>olic.r's i . o ~ u ~ s e l  1 ~ 1 t  I l i .~  tlt.ic.~i..e U ~ , O I L  t ~ v o  g r o u ~ i d ~ :  first, tlmt 
tlie t~\-idciicr. \\-:IS liot i~~f f ic . i r l~  t to ; I  ticf'j- thcj jn?: that  the dccwsed died 
of tlw n-olu~tl:: u - l~ ich  lit, r c w i \ w l  f rom tlif~ I)rixi,iwr, and: secondly, if 
t l~cy- hhoultl 1~ sat idkt1 of tliis f a r t ,  i t  n-21s c~oiiteiiiletl that  i t  \vas not :I 

rabe of i i l~~rde i - .  but olie of ~ ~ l : ~ ~ ! h l i i u g l ~ t e r  only. 
r 

I llr rourt  c*liurgecl the ju ry  that  the.- 1ii11xt sitisfled tha t  the de- 
ccasr4 dicd of tlirr u.onnd>, aiitl tliat tlicj- n-err i l~f l i twtl  b~ the pr isoner;  
t h a t  if t h y  m r e  ;jot satisfied of tliis. thcy o n g l ~ t  to a c q ~ ~ i t  tliti prisoner 
altopetllr~r; but if tllrJ- s l ~ ~ l ~ l t l  b(. coiiviiiccd that  tlic n - o ~ u ~ l s  wllicll lic 
iwc. iwd i.uusc.el hi:: death. alltl t1ic.y were il~f-lic!ted I,>- t l i ~  l,risoner, the- 
\\-oi~ltl the11 i i ~ q n i l e  n-lic~tl~ri, Ii? \\-a guil ty  of iilllrcler o r  ~ i ~ n ~ i a l a u p l i t e r  : 
tliat the  v r i~ i i r  of ~ilnrclvr \\-as tho uiilax-fill killiiig of a rcasollahle crea- 
ture, ill l ~ ~ i l i g  TI-it11 1ii:llice :~ioretliouglit. either cspressetl o r  implied ; t h a t  
~ ~ i : ~ ~ i ~ ~ l : i ~ ~ g l ~ t < ~ r  J I - L I ~  the ~ ~ ~ i l : \ \ v f u l  killing of' a i ~ i ~ t l i e ~ * ,  l n ~ t  x-itli(-~nt m a l i w ;  
t l ~ t  if tn-o 111~11  11])oi1 :I q u ; i r r ~ l  c01i-1~) to l110\\-.<. I I O  iundue adral i tage be- 
i i ~ g  takcii O I L  i , i t l~cr  xiek, a ~ i d  tleat ll C I I - ~ I ~ ~ .  ultlionpli L,Y a deadly \\-e;Lpoli, 
i t  n-onltl be olily 1lla11~1~ri~glirr.r;  tha t  if the pr isoi i~i . ,  ~v l i i l t~  e~iguged with 
tlicx tl(~ccwcd ill tile piazz;~. his l~looil lwiiig escitetl 1)y the hlon- he: r e r e i ~ e t l  
f l ~ ~ i i i  the decc.asetl. li:~tl t l ra \v~i  llis kliifc, m i l  >t:ibbed l i i~i i ,  : I I I ~  death liad 
oi1;11d, it  n-oi~lil  l ~ a \ - r  1)ctli ~ i ~ n ~ i s l a u g l i t e r .  ant1 uot 1111udcr; tliat i f ,  ha\.- 
iltg rwc41-rtl blon-.; a l ~ d  wixtclics fronl  tlir  deccased ill tlii. ~)i:rzza, tlie 
pi'ixo11c.r i l l  21 ~c.i.,v sliort t ime mc't tlie tlerewscil f i r  tlic~ idorlicr of tlic llouw, 
:IIII\. be i~ ig  cxc.itet1 1,- 1~:1,<4oil aiiil s ~ i l a r t i ~ ~ g  under the l~lon-s lit. 11:1d just 

rcwiwt l ,  liatl ill a iiionlellt of sucldeil IT\  ci~g!.c st:~l)becl tlw clcm-med, 
(117)  it  ~ ~ - o n l d  I)(. ~~i;rnslanplitc.r on1~- ;  t h a t  if the p r i s o ~ i e ~ - ,  n.11~11 Iic 

p ~ ~ l  tlir  ~vitiic,i.scs. w y i ~ i g ,  "l3o-s, don't sccJ iilc, I intend to cut 
liis rout off,'' i ~ ! t ~ ~ i d i i i g  11othi11g but sport,  o r  c ~ c ~ i  ~imlic*ioils ~ i i i s e ~ l l i ~ f ,  
alitl ditl ~ i o t  ili:c.iitl to iise the knife 11l)oli his ]wrdoii, :tiid ~ v l i e ~ i  they met 
t h y  ciipagcd ill 11i11t11:rl col~ilmt. a ~ i d  ill t h  lietit of bloocl the prisoner 
s t a l ) l d  the dcc.eaxc.tl, so tha t  lie tlicd, it  n-oultl he m a ~ i s l a ~ ~ g h t e r ,  a i d  not 
mlnder .  1311t if a t  the> tiilic' lie 1 ) ; i s d  the. n-it~iesars, lie the11 i i i te~ided to 
IIW h i>  k l ~ i f c  111)oii tlw persoii of tlicl t1c.cec~~d. a i d  citlirr take his l i fe  o r  
do h i m  .solire gr ie\ .oi~> bodil>- I i ~ l ~ ~ t ,  allel n-11r.n lie ~ u c ~  t l ~ c  tlccenacd lie 
r l i r r i d  his i i ~ t w t i o ~ ~  into ( ~ x c ~ u t i o ~ i  bj- g i ~ i i i g  liim s e ~ e r a l  ~ i l o r t a l  T I - O I I I ~ ~ S ,  

of n.liic*h lic dietl, l i t ,  n-oultl I)!. pnilty of iilnrdci.. a l t h o ~ ~ p l i  a t  the t ime he 
did tile act he  IIXS c.scitr.d 117 1 ) x s i o n :  slid f o r  the 1)url)osc of satisf+ig 
t l ~ r i i  milids I I ! I ~ I I  the sul)jec.t, t11c.y s l i o ~ ~ l t l  look ~1.t a11 t l i ~  c~ircwlistances 
of the case. 

Tlic ju ry  iolnid thc. pr imir t~r  gui l ty  of nlurdc~r. Tlic pr iso~ier 's  COLIII- 
sel t l im ~ i i o w ( l  ill : ~ i w s t  of ~ I I ~ ~ I I I ~ ~ I I ~  ~ P ~ L I I I S ~ ~  tlw ~vortls k\-~,t,fll C ' ~ [ d i / t a  
n-erc not r n ~ ~ ~ t i o i i t d  ill tlli. 11ill of iiidit~tll~i.iit. 

I) . )  
L - 



The hill of i~idi(.ti~lent W:19 f o u ~ ~ d  ill >:dgc~conlbe Superior Ciom.t of 
law. Tho c.al)tio~i was "E:dgecomhc> C'oiuity Sul~erior Court of law, sec- 
ond 3lo11day of S(~ptc~mbcr, cigl~tcc,ri llni~dretl arid forty-three." 111 the 
bod- of t l i ~  bill, tlw offense was laid to l i a ~  c hecn comnlitted "on the 
third day of A l ~ ~ g u s t ,  e i g l ~ t c e ~ ~  lnurclrcd :111d forty-t l ire~.  in t11c col~ilty of 
Edgccomhe.',' ., 1 he c o ~ t  01 t51~111c~l tht. i n o t i o ~ ~  ill arrest of ji~dgment and l)ronounced 
j u d g m c ~ ~ t  against tlic prisot~cr, from n-l~icli llc :~ppcaled to the Supreme 
Court. 

I Z r  FFIX, ('. ,J. The connscl for the 1)riiollcr c o n ~ l ~ l a i i ~ s  of only (113) 
orre part of tlw i ~ ~ z t ~ x c t i o ~ ~ s  to t l ~ c  jury. It is that ill which his 
Hollor stated that if a t  any tinw the prisoner p s s e d  the witnesses and 
said to t l~em,  "Boys, tlon't scc mc., I i ~ ~ t e n d  to cnt off his coat," he in- 
tended to kill tlic deccased. and w h e i ~  11v met tlie dcc-eased carried that  
intcwtioi~ into c sccu t io~~  by htnbbirrg llinl, lie was guilty of murder, 
although at the tinic 11e did the act lie was excited by passion. I t  is said 
this i n s t r n r t i o ~ ~  n-as erroneoils brcausc i t  put the grade of the offei~se on 
the existence of at1 intel~tion to kill when the prisoner xras going to the 
deceased, whereas sncll ail ii~teiltiori is common both to riiurder arid man- 
slaughter, autl tlic iiiqiliry, tl~c.rrdore, ill each case is TI-hetll~r the illten- 
ti011 ~ 1 s  i~~sl)irccl  by malice or deliberate ill n-ill towards the deceased 
or was tl~r. ini1)lil~e of s i i d d ~ ~ ~  passioi~ and lieat produced bv adequate 
proT o c a t i o ~ ~  ; :~iitl it is f i i r t l~er said that here tlie instruction assumed 
that sue-11 h a t  of blood l i d  hecn cscitcd Ly the prclious combat aiid 
coi i t i~~ncd to the' fatal s t rok~s .  I t  is t h e i ~ w  ii~ferlwl t h a t  tile killing w:ls 
but i11aiis1t1uql1tt.r. 

Tlie fit-qt step in our i ~ ~ q i ~ i r y  is wllether that he tlir proper coi~struc- 
tion of the I a~~g i l ag r  of tlie jnclgc; ~vlietllcr the excitement of passion mas 
asswned, ill the 11y)otlicsis, to 11u1 c beell cwated by tlw first c o ~ ~ t c s t  aud 
to h a \ e  caoiiti~~ntd to tlic last. We tliii~k it is not. It  is to b(1 recollected 
t l ~ a t  thcrc 11-as a cornbat ill the ~ ) i a z m ,  a i ~ d  that tlic case presents 5ome- 
thing f row n-11icl1 it 11rig11t l i a ~ e  ~ ) C C I ~  colrtendcd for the prisoner that 
tlwre was also n sndden m i ~ t i ~ a l  combat \vl~(w the parties again mct in 
tlie yard for the last t i n~c .  

The  co1111sc~1 for t l ~ c  p ~ ; i s o ~ ~ c r  i~lsistrcl oil tlir t r ial  that the offcnse was 
n ~ a i ~ s l n u g l ~ t c r ;  hilt wlletlier it was so by reasoil that the pl-orocation 
arose out of the first cilcouiitcr o r  out of thr, last wmclusi\.el,v the cscep- 
tioil d o ~ s  110t c q ) l i ~ i t l v  st:~tv. I t  seems to 115 t l ~ t  his IIonor could not 
h a w  n~~tlcrstocd 111(. fornler, artd t l ~ t ~ t  ill ( * l o s i ~ ~ g  this l ~ r t  of his i u s t r ~ ~ c -  

9:: 
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there had ~ ~ o t  h e w  s u f i c i e ~ ~ t  c*ooling timc betweell the first mid last meet- 
ings, he should ha\(, prayed mi i~~s t rnc t ion  distiuctly to that effert. 
Having omitted himself to do so, hcl c a ~ ~ l l o t  coniplaili of the omission of 
the court. But wc hold the o l ) i l~ io~i  that he would not I ~ a w  bee11 entitled 
to the instrucatio~~ if 21c hat1 askcd it, for althougli tllc provocatio~l sup- 
posed was recent, yet it does ~ ~ o t  seem to h a \ e  wrought ally I~cight of 
passio~i susprwdi~ig reasoll, ere11 a t  tllr \-cry first, and e \ w  if it did it 
is evidmt that it had subsided. I t  caill~ot b(1 co~lccivcd that  a prrsoll 
who liad received so \ c ry  slight a 11urt from a d ~ w l l k r ~ ~ ~  ma11 ill return 
for the aggr r s s io~~  practiccxl by tho prisollcr ; who 7 o l u ~ ~ t a r i l y  trrmi11- 
ated the scuffle a ~ ~ d  calml\ went illto thc, Iiouse, gi\ illg 110 rxtcr~ial  intli- 
ratio11 of auger;  ~ l i o  ill the i ~ i t e r ~  al licld such mirthful or guileful dis- 
course with the n itnesses as to his illtwtious towads  tllr d ~ c e a s r d ;  \vho 
was advised by those p r l , so~~s  to dcsist, a l ~ d  yrt ~)roccctlrtK to the drrrnsed 
a i ~ d ,  as they met, wl)r(,ssrd a dt.sirc to bc 1)nrtcd-wliicll must havc I~wl i  
~rctnrded-a~ld uttcrcd a mock cry of tlistrrss du r i~ lg  thr i~ffray, wlien 
lie was g i ~ i i ~ g  the ot11c.r ])arty fatal  stabs, to the i~uitlhr~r of SC\CII ,  and 
was r e c r i ~  ing iro sclrious hurt  himsrlf ; wllo of his or\ I I  acacord scyar:lted 
from his a~ltagonist a ~ l d  llad the c~oohless, i ~ ~ s t a n t l y  aftrr  this mor- 
ta l  co~nbat,  to rall for \later to was11 his 11a11di :nrd frame tlic, (121) 
falscliood that  hc I)rlir\ed tlic dccrascd h:d cut his fingtr-we s a , ~  
it calnlot bc cwl~ceiwtl that a prrsou thus ac t i~ ig  v m  I ~ I I ~ C ~  :I i i lddm~ 
t r a ~ ~ s p o r t  of passion. 'I'lw wllgcallc2c n.as tliat of a bad Iic;rr t a11c1 drlib- 
eratioil, slid uot of illfirmity from 11rat of blood. T11rlr ought ~ ~ o t ,  t l i~ re -  
fore, to hc n 11rw trial. 

T E ~ ~ I T  is also a rnotio~l ill anrrst of judgmciit for allrgrd dcfects in tllc 
il~dictnirxnt. Tlic first is t h r t  it  does ilot :tlq)c:lr ill tlir i~lclictmcwt that 
i t  was fo1111d ill ATo,t1i ( ' t r ~ o l i ~ u ,  or  that tlic offellse was cwmr~~ittctl ill 
this S t a t r ;  hnt thc, c*olu~ty (Eclg~rorrlbe) is in tlic ~llargill a ~ ~ d  i l l  t11r 
body of t l ~ r  hill, n~itl that i i  suific~ir~lt; so art, all thc p r r c r d c ~ ~ t s  ill tht' 
books. TEIP i~idictn~r.~lt  nns  folnltl iii t l ~ c  Snpt'rior C'onrt of F,dqcc.oml)e, 
a ~ l d  tllc, judge niiwt lillo\\ tliat lie was Iioltli~lg :I conrt ill that cdou~ltv of 
the St:~ttl :111d for tli(, Stat(, of Sort11 (':1roli11:1. 

A\~lotllcr o b j w t i o ~ ~  is that the il~dicatnie~lt scts forth t l ~ c  timr thus, "o11 
the third (lay of ,\ngllst, c,cc/7cfcric h rttctlr r t l  crtitl fort!j-tlci~i~c." x- i t l~oi~t  iay- 
ing '(the y ra r  of our Imd,"  or crcl1 nii11q tllr word  car." Thii ,  \re 

t l i i ~ ~ k ,  wol~ld Iiave hrcw fatal at comnloll law, and \v(, c2a~il~ot hut csprcw 
a regret that  tlicrc sholild be ~~cetl lrssly a dcl)arturc from tlie aucic~lt 
f o r n ~ s  ill a p o i ~ ~ t  ill which co~~forni i ty  is so easy a11d cw~t r ib i~ tc i  io I I I I ~ ~ I  

to l>rccisioll,.c\cll tlionqll it  1)r 11ot ilcccssary. I h t  we w1.c obliprd by 
previol~s adjudirat iol~s to hold.tliat m ~ d r r  the, :rc2t of 1811, Re\-. Stat.,  
ch. 35, s c ~ .  12. this i ~ ~ d i c t i ~ ~ e ~ ~ t  is su fk i (* i~~~ t .  Tndi(*tnlr~~ts ill t 1 1 ~  ( * O U I I ~ , V  

and Superior C'ourts arc I I O Y  placed 011 tlicl sarrlc, grolu~tl. 111 S. P .  IIicX- 
7 2 6  9.; 
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the r n e a ~ r i n ~  Trn. a -  n cll knou 11 to rlic emu? a, if csplwzrt l  ill letter-, 
a11d the indic . t~nc~lt  n as t l iewfow "i~itrlligiblc," as req i~ i red  i n  the act 

(122)  to  tlic C'1iristi:m e ra  o r  a n -  other  vpoc:l~, hut  t h y  n-ere II~T-ertlleless 
s l ~ s t a i ~ r e d  a s  c ~ l i r e ~ s s i l ~ g  ;I wrt:iin tini(> 11i.cauie the court 

stood them as rcfrrrilig to the era of our  Ski\-iollr. a:: that is the  uliirersal 
referencr ill judiciz~l procwdiug; licre as  ~ r c l l  as i n  c o m ~ n o n  usage. T h i s  
ilidirtment n-as found in the  -c,ar ls43, and  tlinr being in faidt the y t a r  
of the Cliristiall w a .  it  is  j~idicial ly  i ~ ~ t ( ~ l ~ d c d  to mean tlw y a r  of tha t  
era .  C I O I I S E ~ I I ~ I ~ ~ J J - .  t l i ~  opiliioi~ of the (-'trnrt is that  tl icw is  

PER C I - R I . I ~ .  S o  error. 

2 'The l)osse%sion of a lTidv\T- of la1111 a>.:i:~ietl to 1icr :IS 110n.er is ilot ;~( lrcr*e 
to the mortgnwc of l l ~ r  1iu~l1;11id or the ;~s+ignee of the mortgagee. 

4. '1'1~0 n-itlo\~'s ebtate in lirr tlower la1ii1 is 1)ut a eol~tinuatioli of that of her 
linsl):mtl a ~ i d  is ;rft'ci.ted 11y the same cstol~l~cl.: wliicli att:~rlietl to it ill tlle 
11;11icls of t l ~ e  Iinslin~~tl. 



liams, who iq the I C S S O ~  of the plaintiff, mld to William S. Ra,mcr a 
mortgage for s ~ i n d r ; ~  slal-es, and also for n tract of land ill fee. of ~irllicll 
the pi-ernism clcscribcd in t l ~ c  declaration :LIT part. for thcs pnrpozcx of 
securing the lraynent of certain debts to tllosc persons and to othela. for 
which t lyv  Yerc liib hureti~s.  TIP died intestate in ISS. and T;CTillinrnq 
and Xayncs aftcrn aids, but a t  wliut prtic.nlar t h e  clops i ~ o t  appear, 
sold tlie sla\ (1s u i l t l ( ~  a power to that cffcct ill t l ~ c  deed. . l f t e r ~  a l d ~  
but a t  what time  doc^ not appear. :L hill x7as filed in tlw c.onrt of equi t -  
against Williani, : I I I ~  Ttayner by thc, achninist~*ator aild 11eirs at  lan- of 
Eli Bcn~lett  for 2111 accou~lt of tllc mortgage debts and of the prowed. 
of tllc effec=ts sold, : ~ n d  for the payn~eilt of ml?. halailcc tl~elcof t h t  
might he reinai~~ii lg in  their llands, and for a redenlptiol~ of the tr:tcSt 
of land. I n  that snit a balance of $ 1 , 2 S l . T S  was found to be still due 
to Williams ill 1\40 after applying all the mortgaged property except 
the land, and for the p ~ ~ r p o s c  of paying that balance it was decreed tlint 
tlie land sliould be sold b r  the clerk a i d  i ~ ~ a ~ t e r ,  and acrordingl ,~ 
made a sale to TTilliaul., the lessor of the plaintiit'. a t  the price of $SOO, 
and after the co~~f i rma t io i~  of the sale m d  in obedience to ail order ill 
the cause coilr-eyed the land to liinl by deed bcaring date 2 JTascl~, 1842. 

After the death of E l i  T h i i e t t  the premit  defendant, wlio is 11ib 
widow, c o n t i ~ l u ~ d  in possession of the mortgaged premises. The case 
states further that oii the tr ial  she gave in cxidence tlie rcrord of n suit 
by petition instituted by her in tile c.0~1r.t for dowcr in tl~ohe 
premises, as the n-idol\- of E l i  Emne t t ,  ill ~ i~ l l i ch  dower was assignt4 to 
her  by a j~my :rnd fiil:rlly adjitdpcd in ;I:~llll:~ry. 1 \ 3 2 ,  and that the, dc- 
fcndant furtller g :~\e  ('1 ideilce tliat, l u~dc r  t l ~ t  J ldginei~t ,  she 11;1d PI  el. 
since claimed and possessed the land allotttd to her therein for tlouo,. 
as  her own. 

The plaintiff t l i ~ i l  l i r o ~ e d  that oil 1 ,lpril, 1b42, the lessor of ( 124)  
the  plaintiff let the preniiscs to the defci~dailt fox the residue of 
tha t  year a t  a relit ot $1, for which sht, gar(, her bond expressed to be 
(( for the rent of t l ~ v  l a i d  mhrreon 1 ilon l i ~ c ,  being the lands formtrlv 
belonging to the cstatc of El i  13e11ilctt." * h t l  tlic plaintiff fnrthcr p s u ~  ctl 
by a mitiiess tliat it  n a s  thcii agreed b? the lessor of the plaintiff a11d 
the defelidmt that tlw lcnsc was to teriniilate a t  the e11d of tlint >car ,  
and that  t l ~ r  dcfc i~dar~t  s11011lcl t l l c ~ ~  surrtwcler the psemises to TTillia~tis. 
To tliis t r s t i l u o ~ ~ \  of tlw I\ i tllc3ss the cird'cdai~t objected b w a ~ i w  ;I  I\ 

not competcilt to yary the terms of the boi~d by 1)nrol. 
The c o u l d  for the defeildallt insisted that  she nns  ill the :~clverse 

possessioil of tllo ~~remises ,  c l a i r ~ ~ i ~ ~ g  ui~der  tlie allotlllent of doncr, a i d  
therefore that  the deed of the clerk a d  master did not pass ally title 
to the lessor of the l ) la i~~t i f f .  but the voi~rt Ileld that  tlie deed was effwtn:~l 
to pass the title. 
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The coui~sel for the defendant further insisted that  she r a s  not es- 
topped to deny the title of the lessor of the plaintiff as her landlord and 
set up title in herself because she did not receiw the possession from 
him, aud that she did show title ill herself hy t l ~ e  assignment of dower 
and her possession under it for more than sewn years. Upon mliicli the 
c20urt held that the said possession of the defendant under such claim, 
witliout suit or claim by TYilliams or Rayncr, would bar them and pi1 e 
her a title for life iii the premises allotted for her do~ver, but that by 
a c k ~ ~ o w l e d g i ~ ~ g  the title to be in the lessor of the plaiiitiff ill 1842 and 
continuil~g her possesiion that year under him and giving her bond for 
tlir r m t ,  the defendant was estopped to deny his title. 

Thc cou~isel for  tlic defeiidant further imistcd that if there was a 
te~~ancy-  I)ctnec~i the l)artics, this actioil could not be maii~tained for 
xailt of notice to qui t ;  but the court held that l~otice was not necessary. 

Tlierc n as :r T e ~ d i c t  a i ~ d  jlidgnicnt for the 1)laintiff. aud the defend- 
: L I I ~  a l j p d e d .  

(125)  Kr >PIS, C1. J .  Tlie act of 1536, Re \ .  Stat.,  ~11. 32, s c .  I\,  sus- 
t:li115 the o l ) i ~ i i o ~ ~  g i ~ c n  by the court oil the firqt poilit, although 

it vere  true that  the defcnda~it's ijossessio~l n-as adxerse. Fro111 the 
Ilatlirc of a iutlirial sale, it nonld seem to form ail esceljtion to the rule 
~liic.11 forbid, perwns out of l~osscssion aiid 11ot wrtinp under the man- 
datr  of the lari- from selling mcrcly the right. Rut  this act in tcrmr 
i)ro\idt.\ that the d ~ d  of the clerk and master '(shall be sufficient to 
c o ~ ~ \ t y  ~l1c.11 title, i11tcrc.t and rstate as the party of record owning the 
iainc hat1 i l l  t11c l a ~ ~ d . "  TThate~er interest, therefore, ally of the parties 
to tlic .uit hat1 in the l a i~d ,  IT-hcther in possesi io~~ or ill right, passed b~ 
tlir sale a11d rollrerance. 

III rc.latio11 to the sccond point, it  is to be o h i e r ~  cd, in the first place. 
that i t  does not appear directly against nllom t l ~ e  d e f c l ~ d a ~ ~ t  hrought her 
p t i t i o ~ i  for dower. TT'c c a ~ ~ i i o t  assumcJ, hone\  cr, tlint the mortgagees 
TI P I  iJ I M I  tici, hecause if it had been 50 t11c defci~tlant onglit to hare  
.t:~tcd the fact explicitly ill her cacel)tion, and doubtless n ould ha1 e done 
it a11d relied on h c ~ .  recowry as an estopljel 011 tlie lessor of tlie plaintiff. 
a l ~ d  11ot merelv as color of title. We therefore take the rerorery ti, be 
ag;~ilist the husha~id'? heirs alone. If so, we nerd i ~ o t  i i~quire whether 
the defe i~dal~t ,  supljositig her to have becorne the owller of the premises 
by the 5tatutr of limitations, lost the bclir~fit thereof and concluded her; 
self hv taking the lease, as stated. from the lessor of the plaintiff in 
18-42, for  she Tras bound by the prior estoppel of her lm~band 's  deed and 
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of the possrlssio~~ of litlr husband a11d llcrself u ~ ~ d e r  the mortgagcrs. Tlw 
mortgagor wu5 conrludcd by his deed, anid aftcr its cx~cut ion  his posses- 
sion is, by rollsent of the rnortgagecs and is in law, thcir posscssion. Tf 
i t  be continned so long without payment of the i~~terclst or other recog- 
nitiou of tlw n~ortg::gc as to raisc a ~)resurnl)tiol~ of satisfaction and a 
relcase, tlien i l i t l i d  it ma- bi. il~sistcd 011 as :L titlc, for that is collsistent 
with the titlc of tlic mortgagees and snp1)oses their title to be actually 
rerested ill tlw mortgagor. Bu t  short of that, the possession of t l ~ c  
mortgagor is that  of the mortgagee, and the former i s  clearly 
estopped fro111 :teqnin~lg :I titlc from anot l~er  1)c~sori 01. by otl1c.r (126)  
lueai~s and sctting it ul) to drftut  liis onu roll\ cplicc.  'I'hcrc is 
nothing in tllis c:~ic oli n l l ic l~  to foruid a presumption of satisf:lc.tio~l or 
tlb:il~do~~rnent. f'or tllc 1):irtics mere in sornc form c ~ n ~ s t a n t l , ~  acting 011 

the mortgage, :iud tlic fact that  it  n a s  not satisfied mas juclic*iallg found 
i n  a proper l~rocctding. The question, thvli, is ~ r l ~ e t h e r  the, possc~ssio~l 
of the widow of the mortgagor is held under the inortgagec or ad\crse l -  
to him. ('1c:trly wc think i t  is the fornl(>r, whether she merc,ly ro~~t i ln lcs  
in P O S W S S ~ ~ I I  nftcr the death of the mortgagor as 11is widow o~ holtli a 
part  of the premises as dower assigned to her. Both the licir and the 
widor  are houi~d by the cqtoppcl 011 the mortgagor-the founcr : ~ i  I ) Y I I  7 
i l l  blood, the lattcr as privy in  estate. Tenant in courtesy and tc11t111t 
i n  dower sllall be boulld by :md shall take a d ~ a n t a g c  of estoppels, 
as Lord C'oX e informs us. Clo. Litt., 352 b. The widonr but c.o~~tinuc,s 
the estatc m ~ d  1~~ssessio11 of the l~usha r~d  which she held I I I I ~ C I .  tllc nlo1.t- 
gagee, and cannot t l lcrefor~ set u p  an estate i n  any other p c ~ s o i ~ .  I : u f t c t -  
low 1 % .  N~zcsotn. 1 2  X. C., 203. ?;either ran she iet up  titlc in herself 
by ~ - i r t ~ w  of 11c.r possessio~i as tenant ill dower, for in its w r y  nature. it 
is but a co~~tinu:ltiou of the husband's estatc, a11d is  therefore affected 
by tlic estoppels which :rttachcd to it in t l ~ c  hands of the hushand. Fro111 
those estolqjels 110 con t r i~  ances bet wen^ the lwir and the widow (*:in s ~ t  
cithcr of tl~oscb 1)artic.s f rw .  This case arosc, Gcfow the act of l S d S ,  
ch. 14, I ter .  Stat., c l~ .  121, setd. 6, i1110~i11g d o n w  ill :IJI q u i t -  of redeinp- 
tion. Xercrthelcss it rnigl~t be quite prol)cr, as I)ctmcell the heir and 
widow, that  tllc 1attc.r should ha1 e her d o ~ r c ~ .  in caw the mortgagee did 
not choose to c~lforcc his mortgage by taking posscssioli. Bnt the :IS- 
signrnent could 11ot relcase either the heir or the. nidom from those 
obligations of good faith, which conrtit~~tcl t l ~ c  foul~dwtion of the estoppel 
on the mortgagor and arose out of the posscssion derilcd by l h l  from 
the mortgagee, and through him dcrircd also by tlic lwir a ~ i d  widow from 
the mortgagee. 'I'lic ('onrt is tllcrefore of o p i ~ ~ i o n  that t11c defendant 
did not acquire any titlc, as against the lessor of the plaintiff, by her 
possession, slid ronscyne~~tl-  that the p la i~~t i f f  w:is twtitled to 
recorer. (127) 
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1. TTl~ese :i rendor, before he sells to a partner, lias 11otic.e that tlierc is a part- 
nrsshil~. I ~ u t  that each partner is to l ~ e  lial~lc ouly for his c~n-n 1,urchnses. 
the refirlor cannot look to the lrartiiership for l~aynicnt. but c:~n have 
recourue only against th r  linrtner purchasili:. 

2. Rut  whcre the vendor is informed there is no pnrtner.ihip existing, lie may, 
upon diecorering the partncrsl~ip, make all the 1)artllers req)onsihle for 
~ o o d s  he has  sold to any one and which hare Iieen carrietl into the copnrt- 
nership concern. 

- ~ P P E & L  fro111 l ~ ~ c i l e ~ /  J . ,  a t  F a l l  Term. 1643, of T>\KE. 
Awlnipbi t  to recol e r  tllc. 7 d u e  of certain castings and  machinery 

f o r  a n  oil niill, in  n.hic11 one X e a d  a n d  the  defendant  Cla rk  \i7er.e par t-  
ners. P lca  : Son-assumpbit.  I t  n as  pro1 ed that a partnersliip 

(128) existed br-tneen Clark  and  X e a d  for  carrying on a n  oil mill  fo r  
their joilir benefit, : ~ n d  tliat the  ;rrticles f o r  which this  suit W : I ~  

I)l.oueht m7crc applied to the  nses of t h a t  concern. Tt was agreed b e t m e n  
tllesc p:rrt7~c21*, a t  t l ~ c  formation of the firm t h a t  each one TT-as to be indi- 
~ i d i l a l l r  l ia l~l( .  tol. n h a t  lie bought, and one was not to he responsible fo r  
thc othcl~.  ('lurk. oi i  I Julie, 1S36, on being asked if Mead  was not h i s  
lmrtner ,  told t l ~ c  ],laintiff t l ~ t  there n a .  110 connection arnounti tzq t o  o 
/11/1 / I ~ P I  \ / I  (11 c w i t i l ~ g  bt t ~ r e e i ~  them : tliat PT crgtliing was i n  his name ; 
t l ~ t  if 11(. boirgllt a l ~ ~ - t l i i i i g  fol  tlir cotrceirr lie made  himself indir idual ly 
~ n l ~ ) l i ~ i l ) ! r ,  a l ~ d  if >lea11 l)o~iglit n l ~ ~ t h i l i g  lie did th t  same. T h e  plaiii- 
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tiff then said Illat he h ~ e n  i t ,  mid ap1)rorccl of the arrmigernent. Clark 
a t  tliat time, nl:ldc large pnrcllaqes f l ~ n ~  the plnii~tiff of articles for the 
mills in his own  anit it^ :\lrd p ,~ id  for tllem in :I bill of ~ s c h a n g e  drawn 
in  his own name. Afterwards, on 1 7  Sovember, 1836. Mead purchased 
from the pliiilltiff, i u ~ d  1 i r o ~ u t . d  him to o r t l ~ r  the articles, for  the price 
of ~ ~ h i c h  this actioll is b ro~ ig l~ t .  A t  that time the ~)l:lilltiff made out liis 
account against lI(,ad incli\idu;dly, and took his scywate note for the 
articles ther~ sold a i d  deli1  red: and pursuailt to the request of Xeacl, 
he then ordered the other artivlrs for t l ~ c  mills n~entiollcd in the account, 
which articles n e r t  rcct.ircd ant1 used by the firm at thc. mills. Tlie 
court charged the jury t l ~ t  as  tlic plaintiff, before thc sale to Mend, had 
been inforined by tllc defcild:ult t h t  there v a s  no partliersl~ip betweell 
himself and &ad, lie llacl :i right, 11pon the discovery of the existence 
of the pnrt~iership, to hold both the parties liable; a i ~ d  tlw jury wcrc in- 
structed to find for t l ~ c  plaintiff, mllicll they accordingl~ did. Judgment - 
being rendered pursnnnt to this 7 ctdict, the defendant :~lqmtled. 

Badger f o ~  p ln iu t i f f .  
TI'. H. H a p o o r 1  f o r  defent la t t t .  

I~ANIEL,  J .  J t  is :1 geueral rule ill law that par t i~crs  are :111 liablc f o ~  
articles purc!lnsed for the brnefit of the partnership, though the 
1 endor did not know of tlle existence of the partnership and sup- ( I 2 9  \ 
posed liimsclf dealing witli : ~ n  inclir-idual partner, to rvl~orn lie 
gare  credit by charging l ~ i i n  :done in his hooks. *2nd if a special co11- 
tract slionld be made by the vendor and such partner, the partnershi]) 
would not be discharged from liability, unless it appeared that  thc 
vendor had taken such il~dixiduxl partner for  his debtor knowing that 
there were other partners. IZc!/t~o7ds 7.. C l e ~ * c l ( ~ n t l ,  4 Cowen, 282. But  
the authority wliich one partner has to bind t l ~ e  firm in coiltracts rc- 
lating to the parti!rrsllip is all implied autliority (Collpcr, 212), and 
the other partners map p r o ~ c ~  a disclaimer of the allcgcd contract, a11d 
that  they p r e  notice to the lendor that they mould not be answerable. 
Collyer, 450. Where the creditor knows there is a partilership, and hns 
express notice of a private arrangement bc twxn the parties bv which 
either the power of one partner to bind the firm or his liability i l l  

respect of partnership contracts is qualified or defeated. i n  such c ~ s c  it 
is clenr tha t  the creditor himself mllst be bound by tllcl :wangerncnt 
betmeen the partners. Collpcr, 214; Ensign 1 . .  W a d .  1 Johns. Cns., 
1 7 1 ;  l?ourdman P. Goic.. 15 Xais . ,  339;  Enilcy I - .  Cla /7 , .  6 Pick.. 372. 

I n  June.  1836. Clark told thr  nlnintiff that  tlierc, \v:I\ no coililt~ctio~r 
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h i r r~z~ l f  indi~idual ly  liable, a11d if &ad bought anything lie did the 
sarnc. Frorn this cotir-crsatio~~, the plaintiff must have understood Clark 
to me:m tllar l \ h d  had no illtcrert in the "concern" as a partlier. ('lark, 
it is trne, then informed him of the arrangement betveeri Xead and h i n -  
self a i  to ally ])urc.hascs nhicln eithrr of tliern hliould make, wliicll 
almligcniel~t thc 1)laintiff al)proi ed. TThat kil~cl of co~inection bet\\ ecn 
trvo ~ n w i  \r auld, in Clark'< estimation, make t l~enl  nar t~lers  ill law n cA 

l)rofit\ of t l ~ c  mill*, if : \ l i , ~  tllerc. s h o ~ l d  I)(., c~on~tirntcd tllcru ])art- 
(130)  I I ( , I . \  ;I, to th? l.clit of the norld. The plaintiff, w1t11 t l ~ c  ilifor~na- 

tion n liich lic had recei) rd from ('lark, must 1 ~ 7  r conclud(~d t l ~ a t  
, t 1 1 c . i ~ ~  T \  ; I <  110 p ; u ~ l ~ e ~ s l ,  ip. :l11(1 tl~i'rt few t l ~ a t  the creditors of Xcad ~ v o ~ i l d  

Ilnic. n right at all tii1ic.s a ~ i d  ill ;ill c L \  e11t. to look to the 1)rojwr.t 11-1ilcll 
li(> n n i  t l lc .~~ ~ ) u r c l ~ a s i l ~ ~  ill s ~ t i ~ f n c . r i o l ~  uf thc41. dc~l~ t - ,  \ r l~cwas  tlic favt 

?llarge him, nlio represe~~tcd  llirnself a,  thr  entire o\i71ier of t 11~  rilill.. 
It seemli to us, therefore, that  this Case is within the rule of a firm lwiliq 
liablc ~ d i c r c  :I T endnr, not kno~vinp of tlie firm, sells to a par t~ier  nrticlr, 
~ r h i c l ~  come to the use of the firm. 

PER CTRI 111. S o  error. 
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IS THE SUPREME COURT. 

1. TVlti~i~e :I zl~eriff. 11:1riiiz s.;carcr;ll writ-: of fi. fo. :~nd i.cizd. ?.I.. ng:linst a. per- 
yon. a t  rllc incl:i~ice of difSerrat creditors. takes an i~idemiiifging I>olid from 
oiiti of the c~wlitori: :rntl bells in conseqlieiicc of that indemnity. he llils no 
right ;~fter~~-:n.tls to :1]1111y to the cotirt for its atlTic2c as  to the distri1)ution 
or p;iyilirllt of tllc inoiirg rtrisrd 117 tlip sale. espccinlly n-lien llc 11as not 
11:iitl the Inonc:- into c20wt. 

2. Ai1ric.e zi~.en I ) $  the court on sui.11 an  c.r g n i t e  application wonld not hind 
: i i ~ ? -  of the cwtlitors who m i ~ h t  still pursue their remedy against the sher- 
iff .  if  they thought tlieru~clws nggrievecl by his r e f u u l  to pa)- t l ~ e ~ u .  

::. \T-lic~n tho c.ou~.t, hoverer.  l~roceetls on such an ng~lication to r i re  its ntlricr. 
t l ~ r  1)roccediiig Ileillg c.r pfctYc. uone of the cxdi tors  hare :I right to appeal. 

A P ~ E ; . \ L  f rom l l ;cl , . .  .I.. :it S p r i ~ i g  Term,  1848, of L ~ s c o ~ s .  
At &rch Terrn. 1843, of Linco1:i County Co111.t. the .;lieriff rcturiied 

into court a number of n-rits of / ~ r ~ ! i t l i i ; f i ~ i ;  i,rl,oi~crs alid f i .  fa. issued 
f r o m  that  court against one J\7illi:!ni F i~ l l~ l i rv idcr .  a t  t l ~ c  i l~s t :n~cc  of dif- 
ferent creditors, :mong ~ ~ l i o i , ~  \\.;IS the l~resiwt  plaintiff. J a m b  E i ~ i ~ s o u r .  
a n d  the present defend:~nts. T11e follon-ing re tu rn  x s  made by t h e  
s h ~ r i f f  on one of tlie esemtious,  10. 69. in  f a r o r  of .J:~cob l i k s o u r  : 

" T l ~ e  follo~\-illy execntio~is, to  wit ,  S o s .  7 1, 72, 73, 74, 75, 57, and  93, 
:ipaiust tiit. 11ml1c1.t~- of olicS TTilliam Fullciiwider, issued f r o m  J n n c  
Term,  I%.', of this v o u : ~ ,  c : ~ n ~ e  ilito my. the 1 1 i ~ l i  sheriff's, hands. A n d  
also tn-o otlicr esecntioiis b ~ a r i i l g  the same tcstc, i n  favor  of Jacob  Ram- 
sour against tlic property of the said Fu l len~vider  f o r  t h e  sum of 
$1,131.61. wc.rcS 1)lac.t.d i n  the, hnnds of oric of tlie deputies ( I saac  Lorn) 
of tlic said hic.11 aliwiff. 0 1 1  B I)cccrnhcr, lS1" the  said I saac  LOTI-e, 
t le lx~ty as  ;iforesiid. by r i r t n e  of the said two executions i n  favor  of the 

said I?nmsour. and  a t  his  special request, 1c~-ied on and  took into 
( 1 4 4 )  Itis 1)os:;~ssio11 the f:~llon-iyq i i t y w s ,  to  \vit? Rosetta. Bob, and  

T~a:lc., w i d  ~teprocs t l i c~ l  1lc~i:i~ ill t11c lmssession of and  claimcd 
1)y oiic Joliit I iayes ni: his  1)ropcrty. The. said Karnsour, before the  
~naki i iy  of tho said l w y .  ~ : I Y ( >  to  tlie w i d  (1epnt~- :I h o ~ l d  to  indenmify 
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RORERT MrBRAPER ASD FRASC.ES, HIS TTIFE, T. AHETA H I M A  

1. The n-ortls "which amount to a charge of incontinencj," and for which an 
;~ction of dander is giren to a woman by our act of 1508. Rev. Stat., ell. 
110. must import not merely a laqcivious disposition, but the crimint~l fact 
of adultery or fornication. 

2. To say of a woman that "she was kept by a man" is actionable as a slander 
under our act of assembly. 

3. He who relwats :t slander without giving his author, or i f  lie gives the 
author with it n~alirious iiltent, is himself liable to an action for the sl;~n- 
drr. 

XPPEZL from DicX, .I., at special term in  July,  18-13, of RUTIIERFORD. 
Slander, in al l ieh the declaration alleged that the defendant 

had charged the plaintiff's wife with incontinence. P l ea :  Not (137) 
guilty. The first witac,ss for the plaintiff proved that  the defend- 
ant  said he \vent to the l ) la i~~t i f f ' s  house; that  the plaintiff's wife asked 
him to go illto :t room to see some carpei~ter's work that  had been done 
in  the llouhr; that  sllc coinrlie~lced sweeping the house; that  he pa t  his  
halid up011 11w m ~ d  slic rose up aud kissed h im;  that  tlic cliildre~i canie 
to the door, and she said, "Lord, what hare  I done!" I I e  further re- 
marked to tlw n itlless, "You mag depciid upon it she is such n womal~." 
Tlie counsel for  the 1)laiiitiff t h m  askccl the wituess what he understood 
the dcfel~dant to meall by the espressio~l, ((You mag depend 1111011 i t  she 
is slicli a W O I ~ R ~ I . ' '  This q ~ ~ w t i o n  was objerted to by the defendaut's 
connscl, and his IIonor rejcctcd it and rem:ukcd that it ~ v a s  for the jnrp 
to determine wliat h r  rucmt. 

,111other n-itlleso l)ro\etl that  11e llad freqnc~~t!y heard the dcfeiidalrt 
sag "Slw n as ;I dirty, ,lutti,ih womal~"; and n-hilc speakii~g of lirr, he 
~ w r ~ a r k c t l  that ":I l)cmon n ~ i g h t  put a sauecr of n~olassts  down to the 
children in o l ~ c  end of t h t  liouse, n i~d  tllcy might eat it  up and come up011 
t lmn  beforc, they cxpectcd it." 

-ho the r  witncss proved that there hat1 bet211 nil i l~dictrnel~t  against thc 
de fe~ ida i~ t  for ail ns.:~i~lt a i ~ d  battery OII thc plaii~tiff's wife before the 
h r i i ~ g i i ~ g  of thih action, and that the defclldmlr, while speaking to the 
x-itness ahout that  a r t io i~ ,  sitid, " T ~ I c  rcason that the plaintiff had >lot 
summoned witn~sses fro111 the south side of the rir-cr to move his wife's 
good vharncter was that the gct~eral  irnprcssioii in that ~rrigliborhood w i s  
tha t  hc ( the defc~ldant)  kept the plaintiff's wife." 

His  H o ~ ~ o r  being of o p i l ~ i o ~ i  that the words as proved n w c  not action- 
able, the p l a i~~ t i f f  qnhn~ittcd to a nonsliit n ~ d  appealctl to tlic Snl)rcw~c 
Court. 



Rr-FFIS. ( ' .  .J. The  htat~l tc  of 1';1)8, R c r .  Star..  cli. 110, gives to a 
TI-oni;rn : i l l  action for  words "n-ilicli alnoulit to n cllarg:.r of incow 

(13~)  tinclicy." n-hich inil~ort.;. WP th ink ,  not niere1)- ttlir imputnt ion of 
irnlmrc d o s i ~ w  or  n l : ~ s c i v i o ~ ~ s  d i ~ ~ ~ o : ' i t i o n .  but  the c ~ h i n n l  fact  

. . 

l r i ~ l ~ n s i t y  a ~ i d  nothing more 1 1 1 : ~ ~  be as dcstruct i re  to tlie reputat ion of 
a n-orli:rn as the. niost espl i r i t  cliargtl of pelmlinl prostitution. I n  tlic 
c.:tsr b r f o r ~  us. r i t h  rverv i~icl inat ion to rrccirc~ tllc words i n  the setisi. 
iri n-liic.11 tllcy u-crc mealit 117 the s p c ~ ~ k e r ,  :llid n-t1r(> o r  w o l ~ l d  1-~:1sonahly 
be i~li(kr.;tc,od I)? 11carer.~. 11-c (*;mriot $ a -  tha t ,  a s  stated b ~ -  the t ~ o  first 
wi t~ l r i s r s ,  they iniport a charge of tlic w r y  nc't of adnl tery,  1n1t only m i l  
tl~ol~glit . ;  in the 11ciirt which p c ~ * l l a l ~ s  only w:iitecl fo r  opportuni ty to 
break ant into ope11 le~idriees. B u t  one cannot 1:c a t  a loss as  to  the 
~ : ~ 1 1 s t ~  ill \\.!~ic!i the ~ ~ o r d s  pt*oved h ~ -  the last  vi tness  a x  to 11e r c c c i ~ e d .  
Tt is to he rcmnrkcd i n  the. bcginni i~g that  the defendant  is linblt npon  
t l i ( w  ~ o r d s  :IS if lir 11:id directlx- aflirrncd the fac t  to bc as  he savs i t  

ninny sipl~ific?tions. ; ~ r c . o r d i ~ y  to thc subjwti:  to vhicl l  i t  is appl ied;  
h1t  it  i:. a c . o n i ~ ~ i o l ~  and \I-till-c~st:\\)lished w n s ~  of i t ,  wlwn nsrtl in refer- 

I :  c o ~ r ~ : ~ t i o n  ~ o i n t i i  to o l ~ l i t t i o i .  E T C ~ T  one knows a t  

(139) m i ~ r i t o r i o w  act of l ~ ~ v ~ . i c l i l ~ g  fo r  o r  nr:rintnirii~~g :: ~ i r t a o u s  lady 
i n  her  ili l~oct~nc~c, lmt it  is the 1-iciouu one of Iial-inz n v a n t o n  nt 



the defendant innocently prol ided f o r  th i s  moman, o r  h a d  her i n  c11.- 
todg, o r  was cxerrising towards her  a n y  othcr  benevolence or  a n y  propel, 

c~11tr.01 orc r  her, is el ident ~ I Y ~ I  the  circ.umstanc*c> and colloquimn. H e  
was  spcaking of t h e  t r i a l  of a n  in t l i c t rnc~~t  against h i m  f o r  a n  assnnlt olr 
this samc person, a u d  lie gi1c.s aq a I w s o n  ~ r - l ~ g  the> l iudmnd did not 
p r o w  her  good cktrrac tor on tha t  oc.c.:~sion, that  it  was the  gcncral im-  
prrssion that  k c  L c p t  his   if^. T h e  nicariing iq plain17 tha t  tlw husband 
could not p r o w  h is  wife's good c~11ar:rctc~r h r c a ~ ~ s t  the  dcfcndant h . ~ p t  her ,  
and  therefore 11cr charar tcr  TWS not good, hilt b a d ;  and  ill d a t  sense 
bad, as  meant by the  defc~rdant .  110 person can  doubt. W h a t  else could 
the defendant mean,  rn~dt>r  such cirrumstanccs, but  to charge a report- 
which is  thc  same t l ~ i v g  as  tlic chnrgr  of the  fact-that the  f r ~ n ~ c  plaint iE 
h a d  been g ~ ~ i l t y  of liabitual adul tery with tlic defendant l i in~sc l f?  T h e  
obvious import  of the  words is defamatory,  and  i ~ n t l t r  the a t t cud~i rg  cir- 
cumstances they a r c  so plainly ~ ) o i ~ r t e d  to~v;lrds  t l ~ c  cliarpe of this  par -  
ticular offrnse tha t  unless a jndge is not to uscL his ~ ~ ~ i d e r ~ t a n d i n g  l ike 
other  people we cannot  give tlicw1 :nly otlrer ac.ceptatio~i. T l ~ y  lneant  
t h a t  o r  t l~c j -  meant  nothing. 

PER CT-1x1 \\I.  

1. Evrry court INS x right to jwlgCi of its O\T*II recortl.: :urtl r u i r ~ ~ ~ t c i :  :111(l if i c  
appear satisfactorily to thein that a11 order m:rs :~ctually mndc :it n former 
term and omitted .to he entered 117 tllr clerk, they may a t  any time direct 
such order to be entered on the records ns of the term wlleil it w:rs made. 

9. In :L suit ~ w l d i t ~ g  in one court. oral evidence is in:~dmissil)lc to sul)])ly :I de- 
fect in the record of anothcr court I)y showing that ;HI order w;rs rnadc 01. 
proceeding hnd in that court which the clerk hy mist:~iie, or throi1gl1 ~icc'li- 
gencc or from other cause, omitted to enter on the rccortl. 

2. A bond l~nyahle to the State, given 114- ;I ~u l ) l i c  ot!icer for the clischrge of 
p111)lic dntics. thn11::11 not taken in thc ir!?nrlc,r or i,)- tlrv perwllq ;~ lqro i~~tcd  
,) ,.L\\ lo  1:ilic it ,  wili I,c good as  ii vo1uut~r;~- boi~cl. C e i w  for t11c bellefit i -  :, . 

of thc State, .the State will be prrsulr~etl to hnvc nccq?tetl it wllen it w:rs 
drlivered to :I third 1)crson for her use. 

4. The set t lcnm~t by a sheriff of his l~ublit: accounts with ;I conlinittee of 
fimuce of his county, with whom he is I)oond 11y law to set,tle. is an act 
prrforn~ctl in the regular coursc of otlic.i;~l tluty. and is nt le:tst pri~trrr  frtcic 
I~indi i~g on the sheriff and his sureties. 
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.5. E~idence in a iuit  againit a *heriff and hi4 wreties that he owed a particu- 
lar amount in February is eridence that he oned the srme amount in the 
cucc eetlin:: Aucnct. iinle*$ the contrar? i i  prored. 

G Thc county court. and not the \heriff or county tru<tee. 14 to juilge of the 
]rol)riety of an order for the pa~ruent  of money out of the county fund<. 
dntl therefore tlie latter mu.t D:IJ it if he has the fund<. and if he refute.;, 
the 11erwi in n h o v  faror  the order ii d rann  is entitled to a n  action on 
the official I~ontl of the .heriff or tructee 

- 1 1 ~ ~  \L f rom R u t f l r ,  .I.. a t  F a l l  Term,  1843. of R o s ~ s o s  
Debt n i p "  n x ~ a l e d  i ~ i s t r u n m ~ t ,  -\vhich the, plaintiff alleged n7as tlie 

official bond of the defcnclm~t ;\lc.U~)irr a i  qllcriff of Robeion. T h i s  in- 
< t r l m n ~ t  n a, in  the form of a 1m1d payable to  the  State  of S o r t h  

(141) ( ' a ro l i i~a .  i l l  t he  s i m  of $3,000. the condition of nhic#h, a f te r  re- 
citiirg tliat the caitl S r i l l  N c A l l l ~ i n  I ~ a d  br rn  tlnly appointed sher- 

iff of I:obe+oi~, II a. tll:~r "if 11:. 4ionld n-cll : ~ n d  t ru ly  collert, receirc, and  
1'"- 01~1' all 111c1i l l l O l ~ ( ~ b  :I, chtill bt, lc\ i d  a c c o r d i ~ ~ g  to Iaw by  way  of 
t a m <  n llich hi, rliax 11v act- of tht, ( k i ~ c i x l  A l c v m b l v  bc bolmd as ~ h c r i f f  

to  colkcr exit1 l)a>- o w r  to  t h r  pi2rsoi1 01. I)CTSOIIS c.ntitled to r e c c i ~ e  t h e  
a n w  1111dcr the  ordci.:: of the imnrt allel ngrcc:ablv to tlrt l a w  of tlic 

1wi11g piwcLi~t .  a t  this licst co11rt a t  1vhic.11. a c ~ o r d i i ~ g  to tlie la\v as i t  t,heir 
stood, rlie milrt  oi~gl i t  to :il)poillt :I r ~ i l i i t y  trl~stcc. and  tiwis11rc.r of pub- 
lic. b ~ ~ i l d i ~ ~ g s ,  by ol.clcr of c,onrt to  a l ~ o l i s l ~  thosc offices; :riid ill tha t  casc, 
thc, sllcriff is r tqnirr t l  to perforlil t l ~ o s r  dutirls a ~ i d  to  g i ~ r  a hond drawn 
so as  c~sl~rcs.sly to  i i ~ c l ~ l t l i ~  t l ~ e n i  as  hi:: oificial dnt i rs .  

T h e  11rrac.l~ of tlw collditio~l of tlic houtl assigi~cd x i s  thc refusal of 
thc d r f c ~ ~ t l a i i t  3lc.Ilpin to 1)" a11 01~1cr fo r  t l r ~  snni of $38 .46  to the  
relatoi.. A \ l ~ s t ~ l o ~ l ~  Dayis. JI. . .  c . l ~ a i i m ; ~ ~ ~  of thc board of comniissionrrs f o r  
co~nmoii s c l ~ o o l ~  for  t l ~ r )  coliiity of Rohcsol~,  n-l1ic.11 order  n a. 21s fol lo~vs : 

" O ~ d ( w d  by the court t11;it S r l l l  M c A l l l ~ i n ,  iheriff,  pay to Ahsslonl 
Dayis, J r . .  c.11airnia1: of the Iroartl of commissioners fo r  vomnlon schools, 

the snm of t l i l ~ ~  Inli~drpd alid e i g h t y t w o  dollars forty-six cents, 
(14.') ~ I P ~ I I ~  li;\li the : i n ~ ~ u i r t  to he r w c i ~  ed f r o m  the l i terary fund ,  o u t  
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of any monp. i ~ r  his lla~rds l)clo~rginp to t l ~ c  c.ou~ity of Robesoil not other- 
wise approj~ria ted." 

The plai~itiff t h l i  pro\ ed tlw rc~gull~r qualrficat~on of the defeltdant 
I\lc-Ill)ilr as &riff, a t  A 2 ~ ~ g u s t  Tcrnr, lh41. a i d  the execution of tlie ill- 
strnmcirt declared on by the drfenda~rts  and its d e l i ~ e r y  to and accept- 
ance by the court, twelve justices being preseirt. The plaintiff then in- 
troduccd a 1)rirate act of the Gnreral .Isse~nblr, linbsed iir 1324, appoint- 
ing certain persons thereill nanlcd a conimittee of fina~rce for the coimty 
of Robeson, mi l  offered in c.1 itlenvc a 1)aper-writing liurportiilg to be a 
report of a committee of filr:ulce for the said county m:tdc a t  E'eliruary 
Term, 1841, of illc c20ullty rourt, to sllo~v that  th(3 defendant l I cAl lp in  
was i d e b t e d  to thc said county for taaes leried ill the suin of $2,700. 
This was objected to by tlic defcltdmts for many r caso~~s ,  :lmorlg otliers, 
became it had liot been made 1)y those wlio llad been appointed to form 
the conmlittef~ of finance; aiid if it  Eind been so madc it was :In cn p a r f c  
proceediiip : l i d  lrot evidencc api l rs t  t l i (w ~ l ~ f c i ~ d a i ~ t s ;  that the act ap- 
pointing :r committee of f i~la~ree :nrd prmidi~rg  for m:rking reports n a s  
riot intended to make c~ idcucc  to charge debtors, bnt to cshibit, for the 
information of t!ie  count,^ c20urt. tlic itat(, :111cl (~o~idit ion of the county 
finances. I t  w s  tllcii l ) r o ~ e d  that tlic p p c r  off(trcd had bec.11 nwel)tcd by 
the counlty court and orderrd to b~ filed amollg their rcrords as a report 
of the coii~niittce of fil~ml~cl. I t  IvaY also pro\cd that  the tlefendant JIv- 
Alpin ITBS prescwt wlreu the rrport n as made: that  he was S~IO\YII  tlre bal- 
aiicc agninqt liim thereill stated, altd did not object thcrcto. Al l l  tliis testi- 
lnony was objected to b5- thc tlcfendalits, but adniittcd b ~ -  t l ~ e  court. 'I'l~r 
p1:tiiitiff then prored f~-oln  tlic miiiutcs of the, court a t  A\ugnst 'I'errn, 
1841, that tlie ordcr for $362.46 \ \ a s  passcd ill f a ~ o r  of the relator, and 
that  a nxtjority of the justkcs \ fa '  prc~eirt a t  the t i iw. ' l k  phiritiff 
introduced a v it~ress wlro p r o ~ t ~ l  that o~r  the day the order was l~aswtl, 
; ~ n d  before tl~(l IT rit in tlri\ C:IW issued, tlrc r(2l:rtor 1 ) r ~ s f ~ l r i d  the 
order to the c l c ~ f ( ~ ~ ~ d : ~ ~ r t  Il.icAI!l)iii for 1)a;vnlcwt; tlrat he did not l)av (143) 
it. but s~~r i l ed ,  and tlie \~- i t i~cw  upp posed t l ~ t  itliio~lrtcd to :i 1.cfuia1 
to lmy; t11:it t11e ord(.r  as ~):tssed alrd 1)resentcYl to the d t~f~~~cl t r i r t  X(-- 
,lll)in, tlrc n rit 71 as is.iued, i~ir(l t l i ~  wid  tldendaiit arrested thc.rcoli : i l l  
on the sainc da r ,  to wit, 2,; Allguit, 1541. The pl:ti~itiff then iirtroduccd 
a pr i \a te  act of tlrc. ( h c ~ - n l  A2sscmbly passed in IS31 ailtl~oriziiig a 
majoritr- of t l ~ c  jnsticc~s of thc~ .aid co~nrty to :~bolisli the officrs of c o ~ ~ n t y  
trustee ttiid trcja.urcr of public bni lc l i l~~s ,  and in that case rcquirilip the 
sheriff to ~ ~ r r f o r n ~  tlrose d n t i ~ i .  2nd to give a bond d r a w l  so as cspl.csi!y 
to includc them aq his official di~ties. I l e  then offered in e\idc~rc(. :t 
small book in vlricli mc~~loritlrda or entries were made in a great ~ a r i c t v  
of I i ~ ~ r d \ i ~ i t i ~ i g ~ .  nlliclr book the clerk stated was foulrd in his o f f i c ~  
anloirg the rero~.d\  of tlr(' court, : I I I ~  -\\lrich cotrtaiiled ail elltry pul5liort- 
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ing to  ahnlisli tlic office of ~ ~ u ~ i t j -  trustcc. T h e  clerk stated this  en t ry  
to be iii the l i a i ~ d ~ v r i r i n g  of the r l ia i rman of the ro~l i i ty  court,  a ~ i d  it  was 
datcd A u g ~ ~ s t  Term,  1832. T h i s  e ~ i d c n c e  was objected to, hut receiwd 
hy t h ~  e o ~ ~ r t .  Tlic plaintiff furtlies 1)rorrd by the  clerk tliat lic was i n  
rourt ,  acting a.5 a justice of the Iwnce. a t  -LnFl1st T e r m ,  1'332 ; t h a t  11c 
did ~ i o t  rcc.ollcc*t dis t i~ic~t ly,  but axord i i ig  to his  hcst iniprcssioi~ there 
was a intrjority of tile justices present n.llc.11 tlie said c ~ i t r y  n-its m a d e ;  
that  ELP did ~ i o t  sc'c the c i ~ t r y  inad(,, hnt supposes it  m t s  made n-lien the  
si1bjec.t of :~bolishilig thi. oficc of count!- t rustre  was niidcr consider- 
a t i o ~ i ;  tha t  his i n i l ) r c s i o i ~  T\.ar strri~gthciiccl 1 ) ~ -  the  circunistunrc tliat 
he wits a nicinher of t l ~ c  Gciicral Alsscmbly n-11en tlicx itct of IS31 was 
l~assed.  aiitl lip rccollccti~d tliat lie called tlic :ttti>~itioli of the  c . o u i ~  to 
rlie provisioil r e q i ~ i r i i ~ g  a ~i~;ijorit!- of tllc j~~.<tic*es to ~ ) i i s s t h e  order. 
This  el-idtac.c, n-a:: :tiso ohjer t td  to. Tlic, ~ ) l a i ~ i t i t f  tlieii in t lmlwcd the  
~ n i i i n t ( ~ s  of tliib c o m t y  c o i i i ~  ~ l i o ~ v i i l g  tliat 0 1 1  the  d a y  t l ~ c  :doresaid tlntrv 
i n  tlie sni ;~l l  hook l ) l ~ r l ~ o r t i i i p  to abolish the o f i w  of c o u n t -  tiwstee n.as 
made, tlicrc was a mzjori t j -  of t h r  justic'rh ~ ) r w ( ~ ~ l t ,  titliitig the slic,l.iff's 

Imid.  I t  a l ~ l ~ w r d  ;rlso. on cx:riiii~~atioii. tha t  sonic, of the elltries 
1111) in tlic. said siiitrll book liatl lm-.n l ik iwiw elitered on the rn i~ iu t r s  

,of the conrt. lmt ilot tlic clitry p ~ ~ r p o r t i i i g  to  abolish tlie officr. of 
conl i t -  trustcc. I t  was t l ic~i  1 1 r o ~ e d  h~ tlic 111ili11tex of the  county court 
tliat t11r relator had  b(~ , i i  :il~poiiitrd a i i i (wl)e~ '  of tlie board of supcr i~ i -  
tc~idcnts  of roiillnon sc~l~ools fo r  t l ~ c  c.oulity of Iiohc.~oli, and  1)- the  iriin- 
utrs  of thc said t~oaril  t l ~ t  11(. n-as :lpl~oi~itecl r l~nir i i ian of tllc board. 

7 7  l lie dtd(111diilits o f T ~ r ( ~ 1  110 c x - i d m ~ e ,  lmt (.o~iti~~i:lril  : 
1. T h a t  the oft;c,c of c o u ~ ~ t y  ti.ilstet. fo r  rllc i20niltr of lZo1~eso11 l i d  110t 

h c c ~  abolisliecl: that  tl irre w:is ilo c o n ~ l ) c t ~ ~ i t  i~vitlcncp to shmv tliut the 
of iw n-us abolislied : that  tlic xlicriff' TWS ]lor i40nntj- t r lwtw under  such 
circnrnstnl!ccs; that  tlic coiut  litid lio nntliority to take tlic >aid paper- 
x\-riti~ig pi11*1)ortiiig to l w  :t I I O I I ~ ,  :tiid tliat i t  \vus i~ iiidlitj-. 

2 .  'That thcu ,  \\-as i ~ o t  l't ':lroli~\Jl~ filllt? allo\v~ci rlie defc~rclwlit lIcl\lpill  
afrc,~. the dc ina~id  to ascc~<t ; l i~ i  if tllrrcl ncxrc nnv 111mpprol)ri:~tcd f n ~ ~ t l s  
in his Ii:r~ids aiiil to niakc 1);1~-1iie11t hi~forc tliv a r r r s t  ill tliis artioii. 

3. Tliat tlic haid o lder  is 1):ij-able to thr. rliairiilali of the baud of 
contlnissioiic~w for  conlnioii sc11ools; tllc d i v ~ l a ~ i d   its iiiade i n  tha t  chara r -  
tc.r, a ~ i d  tl~c. relator sues ill tliis iietion a s  i~1i:rirnian of the board of t.orn- . . 
? 1 2 !  f l '  O l l l l O l l  1 I 1 - 0 ,ll('!! 0fi i4ts  :ll~~)Oi!lt- 
ini , l~t  h iown to tlic, la~r . ,  and notie i n  fact.  

4. Tliat tlir'r,c~ is iio evidence that  tlir rclato:' n-as rliairiiiaii of t l ~ e  
hoard of comniixsioiic~rs of c o i i i i i ~ o ~ ~  ?(*liools. 

.5. T h a t  tlic r r l :~tor  conld sustain no artioii  oil the said paper-writing 
p u q ) o r t i ~ i g  to I)r a l ~ o ~ i d .  if i t  n-ere a boiicl. f o r  the orilivsiol~ of the 
d c f r ~ ~ ~ d a i i t  31rA\ll)ii~ to pay  the .aid order  of tlie county conrt,  as  the 
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 lat tor was not elltitled to t l ~ r  111o11cy "agreeably to law" and at the time 
it n7as demaudcd. 

6. That  the said order and tllc oniission of the defendal~t hIc.Lll)in to 
pay i t  gave the relator no right of action against these defendants either 
on tile order or  on the said paper-writiilg purporting to be a bond. The 
only breach assigned by the relator is tlie refnsnl of the defei~dant Xc-  
Allpin to pay thr, order. 

'7. That  if thcrc llad bcc.11 e\idcuce of a balance due the count. (145) 
ill the ha~ lds  of thi. tlcfcndant NcAllpiil on 17 February, 1841, it 
was not PI ic1c~rlc.e of '(ul~appropriated funds" in his l ia~lds on 2.3 August, 
1841. 

H i s  Ilonor t1lc.n intinlatcd an opinion that  the relator ought not to 
~.eco~-cr,  but a d ~ i s e d  tile parties to coiisei~t that the JUT sllodd find all 
t h s  issues in f a \  or  of the plaintiff and assess thr  damngss to the a rno i~~ i t  
of tlie said ortlcr; and t l ~ t  if O I L  farther ronsideration his liolior should 
think that judyrnellt s110uld i ~ o t  1)c rendered in favor of tllc plaintiff, 11c 
would set nsidc the verdict allcl hare  a noi~suit cntcred. -kcording to 
this iutinlatioli tlic jury returllcd a ~ e r d i c t  for tlir 1)laiiitiff. l l i s  IIollor 
a f t e r ~ m r d s  directed the verdict to be set asid(> and n nonsuit entered, a l ~ d  
thc p1aiiitii-f appraletl to tllv Snprime Court. 

KTFFIX, ('. <J. T l i ~  actioll is debt on a bond for $4,000. p a ~ a h l c  to 
tlie State:  slid :liter r w i t i ~ ~ y  that t l ~ c  obligor, X(~Al lp in ,  had hcc~i duly 
appoii~tctl s11eriff of IZoh~son Cloimty, tlic co~liiition is, that  if 11c "bl~all 
well and trnlv collect, 1wci1 s, and pay o w r  all snch many-s as shall he 
levied acco rd i~~g  to law 117 WI,V of taxes wl~ich  he may by avts of t l l ~  
Geiieral ,lssembly l)c hound as sheriff to collcct, elid also all filloh. for- 
feitures and ar~~crc*ianmits wliicll may be laid, accrued or assessed, ailcl 
which tllr said slieriff nzay be hound to collcct, and all other riioncys 
which i t  may bc the duty of tlw slwriff to r o i l i ~ t  and pay o1c.1 to the 
person or persorls ei~titlcd to ~ w e i \ c  tllc same under tlic orders of rourt 
and agreeably to the lan-s of thr  State for c20ullty uses a i ~ d  purposes, and 
a t  the times specified by I:l\r, : r i d  shall well and truly perform all the 
duties of c o u ~ ~ t y  trustw a ~ r d  trc3asnrc,r of Imblic bnildi~lgs, :IS p r ~ w r i h l  
by a n  act of tlic Gerlerui Alssembly passed in 1831, elltitled 'Ah art,  etc..,' 
theii the above obligatiol~ to be void; otherwise, to remai~l  in full force, 
and effect." 

The  statute inciitio~led in the b o d  is the prirate act of 1531, (146) 
c11. 52, which authorized the c o u ~ t y  court of ~ o b e s o n ,  a majority 
of tlie justices being presei~t, at tlie ucxt court a t  which, accordiiig to the 
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law as it the11 qtood, the court ought to al~point  n c o m i t  trustee, a ~ t l  
trcasnrcr of 11n11lic h i l d i l ~ e ~ .  I n  order of tlie court, to abolish tho,(. 
offices; ;ind ill that vase the sheriff is required to perform thosc duties 
a i ~ d  to g i ~ e  :I bond d r a w l  QO a< espress l~  to includt~ thcm as his oficial 
duties. 

7 7 111c priiic.il~;il question in the case is nliether. under the c i r t ~ n s t a n r e ~  
stated in  t l ~ e  case. tllcd il~itrunieiit thuz .rt fvltli is the deed of the dc- 
fcr~darith-tlle!- liaxiiip l~lcaded 110?7 c5t fatfoul I t  1s said that it is ]lot, 
for n a n t  of deli\ery ta l ~ c ~ s o n s  ronipetellt to r r c e i ~  r ~t on ljehalf of the. 
State as 11131. i g e n t ~ .  because tllc officcb ruelitio11rd in the act as distil~ct 
officei had 11ot bcrw aboliilicd ill the In:rllnt>ix ~wlnired by the act. and 
tllc~*c,folc~ that the colll~ty court had no riullt to tleniand iior Ironer to 
acccpt thi. h o ~ d  from the sheriff. 

TI-c think it did not duly a p l ~ w r  that tlie conrt did aholizh the o f h ~ ,  
in questioli. I t  secins. idcc t l .  lliqlily probahlc in point of fact tliat there 
xr:,, : I I I  o lde~.  of the csourt corlsisting of tile proper liuniber of justices 
for that l)lwpo-e. perhalxjfrrorrl the nli~iutes found in the t r o  bookz 
111ei1tioi~ed l i i  tlic, case, the cumitv court might p r o p c r l ~  h a ~ c  a ]word 
ciiproisetl of the proceedings at A2ugust Term. 1532, shou-in@ that the 
c a ~ r t  lic.1~1 I)y ;I majority of tlie justices, and did make the order. 
E I  chry court ii: i ~ e c e s ~ a r i l ~  tlip judge of its niiniltcs and r e c o r d s  \vhat 
co~~st i tu tcs  t1ic111. mid nlict l~cr thcx~ arc, true 1nc1mori:lls of its acts. C ~ J -  
crallx-. another conrt gets tlieiii under the seal of tlie court ~il lose pro- 
cccclinp~ t l iq-  ~ )u rpor t  to .et for th ;  and that  scnl ~e r i f i e s  tlieil~ as records. 
T i  the (dounty court of Robeson regards tlic entries made by the chair- 
m i n  in one book as part of its lecords :]$ nell  as tlie  minute^ kept by 
tlie clerk ill ar~otlier book. or regards both as but minutes from ~vliicli 
tjlr rwortl 11121~ 11c drawn out. the t\\ o niight he i~icorporated into one 
1.1. T I ]  (1 111 tliat court, and a transcript of that would bc record evidence 

tn another court. So if the county court docs not regard tlie 
(1.17 c.lltrJ- by the cliairinan as a part  of its records or minutes, yct if 

the court k n o m  or is satisfied on that  and other eTidence that  ill 
Al i~pu- t .  1832. thoie offices were abolished by an order of the court, mad(. 
I \ ~ I ~ I I  a majority v a s  present. and that  the clerk omitted to enter tlic 
order a t  tlic time, there is no doubt of the p o n w  of tlie court and, wlien 
I l c t r s a r -  for tlie purposes of justire, of tllc~ 131-ol~ricty of exercising the 
l ~ o n e r  of riiakirig tlie record speak the truth by now inserting in it,  as 
of tlie proper time. thr  cntries x:hich the clerk omitted. But nothiilg of 
eit1lc.r ki l~tl  has been done in this case. Tliere is 110 antlientic recogni- 
tion b -  tlie c*ollrt of the supposed entry 1,- one of its bod! in 1532 as a 
],art of tlie records of the court, but only tlie evidence of the present 
clrrk of the court offered to identify, but really not identifpii~g nit11 any 
tleyee of certainty, that  entry as being a part of the minl~tes of tlie 
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court and not a private memorandum of the pcrson who matie it. Tn 
our opinion, that  is not competent cride~icc. of the record. We are likc- 
wise of or)inion that  tlic omissions in  the record could not be sur)plied . A 
by oral testimony that  such an order b a s  made by a majoritv of the 
justices. The conl~sel urged its roinpetency and sufficiency 11pon the 
ground that  it was not n judicaial scintcnce, but merely a decision by the 
persons then formi i~g the court, but the acts of a public body can be 
certainly known ouly by their :uutl-ienticatcd resolutions put into tlic 
permanent form of ~ ~ r i t i n g ,  and must not depend upon the fallible corn- 
prehensions and frai l  rccollectiorls of bystanders to establish them. This 
is  more especially t r w  in resprct of a body constituting a court of jus- 
tice and :rcting ordinaril5- as a court of record, according to the course 
of the cominon l a ~ r .  Their records establish their acts and nothing less. 
T'l'acl~ I . .  Odeneal, 14 5. C., 423. But  the private act, out of which this 
caontro~ersy has arisen, is express that %e court" might abolish tlw 
offices "by order of court." which shows the capacity i n  which the jus- 
tices acted. Our opinion, therefore, is that, however it might have been 
made to appear, i t  did not appear on the tr ial  that  the offices had her11 
abolished, and therefore if the case turned on this auestion alonc 
as  a question of e~idence,  me should affirm the judgment. (145) 

But in  the opinion of this Court, there o ~ ~ g h t  to be judgment 
against the defendants, whether those offices were abolished or not, for 
we think the bond good as a voluntary one. The doubt can only be 
w1it~ther the State has acceptcd this bond, for  her capacity to take a 
bond cannot be denied. I t  is contended that  there has been no accept- 
ance by the State, because the case had not arisen in wliich, according 
to the statute, thc e o ~ c ~ t  ought to have taken such a bond. and therefore 
that  the jnstices were not the au tho r i zd  agents of the State to accept a 
de l i~e ry ,  without which i t  is not a deed. As to bonds of constables and 
other officers for  the faithful discharge of their duties in respect of 
priratc persous, n-c l ia\e llcld (A!?. 1 . .  Shir.l(~!/, 23 ?;. C., 397) that  if pap- 
able to the State, t11c.y niust be take11 ill the casc>s and by the persons 
designated by law, or thcy cannot br supported. Serious doubts mere 
entertained in that vase, and i t  was decided with hesitation, yet the 
Court crr tainlr  mcans to adhere to i t  as an  authoritative nrecedeut. In-  
deed, if we then erred, the rnischief that might otherwise have arisen 
from i t  has been corrected by the subsequent act of 1842, ch. 51, which 
remores all ground for reconsidering the question. Rut,  as intimated 
in  that  case and 11pon thc reasons anld authorities tllerc adduced, we 
think this case does ilot fall within tlw rule them laid down. Here is 
a perso11 d~ fact0 filling a public office, one of thc duties of which is  to 
receive and disburse public rrloiieys on behalf of tlie public, and 11e gives 
a bond to the State binding himself to collect and legally apply that  
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portion of the reTenuc. Such a hond, payable to the State for t l ~ c  belle- 
fit of the bod\ politic, stands upou ground eswrtially different from one 
thus ~)a!:~hle for tlw benefit of privattl pc.rsolis. 111 the latter case there 
is 110 ~ ~ r c ~ z ~ ~ r n p t i o n  of acceptance by the wrcreiplr. unleqs thew be an 
actnal d e l i r e r ~  in the cases alid to persolls anthorizrd by the Legislature 

to take it. But such express accc1)tallc.e b j  ail agent for the Stat11 
(149) ~ w c d  not br show11 nllcn the bond iz 1111oii it:, face esc lur i~ely  for 

 he uzt. of the State. as one for : , ( Y x I ~ ~ I I ~  p b l i r  iiloli~y IilLIjt be 
admitted to he. To snch a hond, the rule that ,  from tlw bellefit to the 
ohligrv, acwptance is to be prc:,umecl. applies n it11 a5 rnucli reason as if 
tlie ol11ipt.c n e w  a 1 ) r i ~ a t e  ~ N T W I I .  111 cacli c.:rse t l ~ e r r  is a capacity to 
accept tlrc deed and the same iiltcreit ; a d  a, regard5 mterests directly 
:111d ('lc~~i-1: ~ ) ~ i b l i i ~ .  the aszelit of tllc z o ~ t r e q y  to the bcmirity must be 
inferred, a. that of the citizen would be ill like clrcumstmces. I t  i s  
triw. tliii 11ond does not c o ~  er monevs p q  ablc mto the public treasury, 
still it  is public money, app11cal)le indeed III tlie c20unt>- of Eobe~on ,  but 
to pnrposts of the most general utllit).  It is to sustam the adrnlnistra- 
tion of justice hg building a courthouse and prisosi, p q i n g  ~111)or.s and 
the exl~r ises  of public* prosecutions, to ope11 roads. build bridges, diffuse 
etlucatlon thri,ugli all coslditiolis of the people, alld the like public s en  - 
ice>. To secure 1nonc.y i~eedful  for thosr erida of gorernmelit, t l ~ e  Stntc 
carmot be prcsumed to be ol~posed or to ~ l e l d  :I reluctalit a&taiice, hut 
:is :r c~onrluslon of natural and legal reason her asseut xmst he ])re- 
sunlctl m ~ t i l  the coutrary b(' clcc.lured b! the Lepdnture .  Tlle deli] ery 
to the jn.tlccs, as proled by the sub-cribing nitness. n a s  :,nficient until 
rcjcction 1 1 1  the obligee (3  Rep.. 2 h ;  5 Rel)., 119) ,  and we do not, tllerc.- 
fore, look back beyond the bond ~tqr l f  to scc n l lc t l~er  tlw dieriff riplit- 
fully u ~ d r r t o o k  t l ~ e  duties of the coiu~t\-  tmstee or not, 01. nhether t l ~  
court could, 21s the :gelits of tlie State, ha l e  reqlulrd the b o d .  It i- 
suificicnt that  it nns piven to tlir State for purlmses which nl~qur~stioii- 
ably make it the interest of tlie State, a5 such, to :~ccept it,  a l ~ d  thrre- 
fore such accepta~~c~e is presumed. -1ltliough it may not he given in the 
]Yay the Stnte ~)rcferred, slle must bc villing to take it as g i ~ e l i ,  r<lther 
than har r sio security. 

111 t l ~ c  other questions tllele seems not niuch difficulty. The rcpoit 
of the coninlittce of finance, as their report, n as not r~videilcc, tllough 
it srciiis probable from seleral pro1 isions of thc acts, such as smearing 
the cornnlittcs :i11(1 the like, that it may have bceu intended to be l~rirnn 

f t r c  i t  proof : but 11-e think that, as a s~tt lcrnent of the sheriff liinl- 
i IT,O ) ~ l f  \I it11 tho ~bul~lic, it i. PT idei~ce. The act requires him, ~ m d e r  

a l w ~ l a l t ~ ,  t I rc~lder his acrouilth and zrttle nit11 the comriittec of 
f i  Thiq is both to :,fiord the necessary ir~forrilation of the stat(. 
of the coul~tv treasuq and to secure the acconntabillty and punctuality 
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of the officer. ' ~ I I ( >  set t lci~~ent is thcwfore : ~ I I  act performed ill the regu- 
l a r  course of offirin1 duty, and thcrc,forc. is a t  least prima fucir binding 
on the sheriff and his sureties. G o r r ~  icor I . .  ' l ' ~ u d t ! j ,  1 2  3. C., 157. 111 

this case i t  was prored that the sheriff made no objection to the items 
o r  the balance of t1.1c. accouilt, a ~ d  t11c.r~ w:ls no attempt on the trial to 
show its inaccxrac-. I f  eridenw a t  all. i t  was, in tlii~ a b s c ~ ~ c e  of all 
proof to tlie contrary, e\ideilw of f ~ u i d s  ill August, 1841. The onus 
was with the sheriff to sliow that  betweell February and August he had 
disbursed the balallce he llad admitted a t  the f o r ~ ~ i c r  period. I t  n.as his 
duty  to keep the accornlts, :1nd he llad pssessio~l of the ~oucllers. 

Tliere is the11 ail objection take11 to tllc style or additiou given to the 
relator i n  the order for the nloiley and ill the dcrlaratiou as "cliairn~an 
of the board of coii~nlissioi~crs for comnoli scl~ools," whirl1 is prevlltecl 
i n  several different fornls, but i t  is  subst:uitially the same in all. I t  is  
founded on this: the act of 1838, ch. 8, calls those p c r s o ~ ~ s  "supe~intc~nd- 
ents," and nclt "comniissior~ers." I3ut tlic act  dot^ not make them t~ cor- 
poration, nor confcr :I Ilamc by mllich thcy arc to contrac.t or  sue. 'l'lwy 
are still but xr tura l  persons fillillg a certuin office, a i d  they sue as 
natural  persous ( F c ~ c b e ~  I . .  i ~ u i d c i s ,  2,5 S. (!., 360) ; another additioii 
is  but surplusage. Indeed it is ilotlling to the defeildailth .whether thc. 
money was properly :~ppropri:~ted by the c.ouiit- c20urt or not. Tlicx stnt- 
ute, Rev. Stat., cl1. 28, sec. 22. "in\ests the county court with full power 
to dirrct the application of t l ~ c  county fnnds to the p u r p s r s  spccifiecl 
therein, or  to any otlier good :md necessary p r p o s e  for the use of t l ~ c  
county." did by Re \ .  Stat., (211. 29, see. 4, the county trustee, and by 
section 11 the sheriff, is to apply the r r i o i q  in the 1)ayrncut of claims a \  
the county court may direct. The sheriff therefore is not to judge, hut 
tllc c o u ~ t ,  of tlir proprietj of tllc order. I t  is his part  to p:ty it if he 
has funds as the order is  his justificatiou. 

I t  is also by force of tl~ose p r o ~ i s i o ~ i s  of the statutes requiring (151) 
the county trustee or sheriff to pay the claims allowed by the 
county that  suits ma>- be brought and reco~~eries had on their bouds in 
the same manncr as on other official bonds of sheriffs or other offirerr 
that  a person in whose faror  an  order is made may sue in tlie name of 
the State. T t  is  the duty of the shcriff l l a ~ i l ~ g  f u d s  to 11ay an order, 
and for the bread1 of that  duty, after notice, the statute gives to tlicl 
creditor of the county an  action on the official bond. There remains to 
be considered the objection that  there was ilot reasonable time after d(.- 
mand before suit. I f  not bound to pay immediately, yet here no fur thw 
time was wanting, for the sh,>riff asbcd 1101lc. ITe did not *t:~te that 11c 
11ad not funds, or  that he was urwc~rtaii~ upon that point. Indeed, IIP 
gaye no answer to the d ~ r r ~ a i l d  but thc smile, wl~ieh, cwin~ected with the 
fact of his silmce ond the ~lolil~aynient of the r~ioney, the witness con- 
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strlird into R refubal to  pay-md nut n-itliont reason. we think. TYllen 
the weditor asks p a y i ~ i ~ t  arid tllc debtor col~descends to no rep1~- hu t  to 
la~ipli a t  him, it Tras at leait f i t  to br left to the j111'y as e~ idcnce  of ;I 

refusal. The\  .o found ill this i4:lse: a ~ l d  after a refusal, the crcditor 
may ,-ne ~vi t l io~l t  delay. 

Tlic ~11dpnc.nt rnuqt t l ic~l~forc  l ~ e  r e ~ e r w d  and jndgriient entered for 
thr  plaintiff 011 th(, 1 erdict. 

PER Cr-nrxv RCT crsed. 

Ciirc?: lfor.7.i.u 1 . .  1T'iggiii.u. post, 275;  l ' i e ~ , c , >  I . .  Jo,zes, pos t ,  330; ,S. 1 , .  

Poo l ,  27 X. C.. 1 3  1 ; S. r .  I~i ,qranz,  ib. ,  412 ; S'. 1 % .  Per1;itr.s. X2 S. C.. 334, 
33. i :  T ) n i . i . c  1..  .'.'ha:.i~r, 61 S. C'., 2 0 ;  C'omrs. 1 % .  B l a c l ; h u r t ~ ,  GS S. C'., 403; 
#c. I . .  TT7cr,.rcu, 9 3  S. C.. 6 7 6 ;  .lfohli>!j r .  TT'crtfs, 98 X. C.. 2 8 6 ;  B o p p ~ r  1 % .  

.Jic.dirc~. 111 hT. C., 421. 

(152)  
JAMES WALKER v. ROBERT W. REED ET -11.. 

-1.. l ~ y  clced. conveys to B. a negro \vornm ill exchange for ;I Iiegro Imy. with 
this rendition in the deed, that B.'s heirs shall convey their right derived 
from their grandfather to h.. and if  the^ do not, each party is to resume 
the right to his negro. Held, that before B.'s heirs refuse to malie this 
cmireyance of their right, the right of R. to the negro woman is not tli- 
v~sted out of but remains in him. 

A Z ~ ~ ~ ~ ~ i ~  l ro i~ i  A'{ J t l ~ ,  ./ . at Fall Ter 111. 1543, of ME(~I<LETTII M,. 
Ik t inne  to rrco\ er t ~ o  11cqro boys, the c.llildren of a n oinal1 named 

I .  The dc fendu t s  p!eaded the ge~icral  is-,i~e and tlw statutc of liniita- 
t i o i ~ ~ .  The plaintiff offcretl 111 c ~ i d r i ~ c e  a ~~aper-xvritinp, of ~r11ic.h the 
follon 119 is n copy : 

"I<nov all nicn 11) thiw, l)it,sellts, that I, Jalnes TIT\'alker : I I I (~  A \ ~ i l ~ y  
Reed, for T arious col~sideratloiis a l ~ d  co~~\eli iei icy to us both, ha l e  nn1- 
tunlly clmiged negroes, T ~ z . ,  I, thi, said Kallier, lm\e e i ~ m  to her, the 
said A1111y Reed, a negro girl ~ramed Pep with t n o  children. N:rxirr~ilian 
and a J oungcr one, hotli boys, for a negro boy named Bennet, left her 
b -  her fatlier in his last will and testament, the girl and her issue to be 
and r en~a in  with her, the said Aniiy Reed, ill exery respect in conforrn- 
ita t o  the lai t  will and testamelit of Robert Walker, her father. The 
said eschangc of llegroes to be pcrmalie~lt and fol-ever, ~vit l i  the said 
Anny Reed's heirs making the said Jnines Walker a right from their 
grandfather's last will; and without the legatees agree to the right, an)' 
one to take their negroes. Said Walker is equally boulid with the lega- 
tees of said Llnny Reed. I n  witness whereof we harc  hereunto set our 
hands and affixed our seals, this 7 Xarch,  1531." (Signed and sealed 
by A l n n r  Reed and James T a l k e r  and attested by witnesses.) 
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calaimed title, l u ~ t i l  th ty  were wized by a co~~stabic~ n!ldrr regular judg- 
ments and cscw~tions against the father of tlw defclldants, Hugh Reed, 

forbadc tlir sal(3, c.ac11 party (-lainling tlw ~lc'grocs ill liis o ~ r ~ i  right. They 
were sold, llo\ve~-c,r, and ~)nrclit~sctl by on(, Samuel ,I. Harr is  a t  bctwcc~l 
eighty and ~ l i ~ l e t y  dollars. ,\ftcr the salr :nid during the sanlc dnv the 
plainrifi applied to IIarris, the purcllaser, and i~lquired what he would 
take for the negrors, to mhicli Harris  replied Iw would take $200 over 
and above d ~ a t  11t~ had 1,did for tllelri. The ~~lnilltiff the11 \\ent to the 
defendants and urged them to bux tlle negroes a t  the prire Harris  
asked for  then). The defeiidai~ts declared they would not give that  
sum. The plaintiff the11 insisted thcy should go to see IIarris. They 
all tlieli n r n t  to Harris-it bring t11~ evening of the same day of his 
p rchasc>-a~~d  Ilarris  thew agreed to t:tke $150 a b o ~  c ~ v l ~ a t  lie had gixen. 
The  plaintiff il~sisted that the defendants sllonld buy then1 a t  that  price, 
a d  told the dcfcada~lts tlint if i21r7- wo111d do so, tht. plni~ltiff woultl 
abal~dorl all claim to the slnles, go their sulety for the price to IIarris, 
and give bond to IIarris  cover~anting not to sue him. The defendants 
then agreed to purcllase the nclgrocs upon tllew terms. The negroes merc 
present. T l ~ e  defendants esrcuted their notes to l la r r i s  for  the pur- 
chase money, with the plaintiff as their surety, a11d the plaintiff gave 
his  bond not to sue IIarris. Harr is  tlic~l, ill the presence and a t  tlic 
request of tlie plaintiff, delivered the slaws to the defendants. I t  
appeared that the defendants had paid IIarris  tlle purchase money and 
had had ~~ossession of the slaves ever since their ~)urrliase, w l ~ i c l ~  was 
some four nlontlis heforc the comrneliccrrlent of this suit. I t  was proved 
tha t  the coiistahle only offered for sale the interest of Hugh Reed, 
the deferldant ~ I L  the said c.secntions, and that  the negroes were (134) 
~ v o r t h  $375 eacli. 

The court charged thc, jury that the plaintiff Iuld not dirested 11i1n- 
self of tlic~ titlc to tlic sla\ c,s in c20~itrorcrsy bv cxccuting the paper- 
writ ing a b o ~ c  recited; that his title was the sanle after executing the 
said instrunmlt  that  i t  was bpfore. The  plaintiff's counsel moved the 
court to instrnrt the jnry that the 1)laintiff did ~ i o t ,  nor could he, lost 
his  title b\ n par01 esto1)l)rl. l'hc court so charged the jury, bnt ill- 
structod thein if  they wc.1.e satisfied from tlie t~st imoiiy that IIarris  
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:icted as the agent of the l ~ l a i ~ i t i f i  i n  the sale of the slal-es to the defend- 
an t s ,  the11 the title 1~lssr.d to  tllc defendants ~ i t l l o u t  a bill of sale o r  a n y  
n-1,itilig orderilig :a aalc. 

r .  I j u r ~  rc.tur~rcd n w r d i c t  fo r  the defendants, and judgrnelit hav ing  
hecn rcl~deretl p u r s n a ~ i t  thereto the plaintiff appealed. 

T).ISIEL. . J .  T h i s  is a11 action of dctiliuc., brought to  r r c , o ~ e r  tx-o ncJgro 
I~oyn, t l ~ c  rhildrml of the s l a w  Pcg. T h e  plaintiff, by the  deed men- 
t io~ ied  i i i  t he  caw,  co~i\-eycd Pcg ailel llcr two rliildren ( the  boys I I ~ W  

sned for )  tci his  sister , h i i ~ -  Rced, n-it11 the a s r l ~ t  of her  hushand, TTugh 
liccd. She  n-as to hold t!ieili in ilic saillc, nlimner tha t  slip h a d  held thc 
s l a w  Ii\n'~lt'tt (g i~-e l l  i n  exchallge) under  h r r  father 's  d l .  T h e  s l a w s  
P e g  a ~ ~ d  h r r  two solis T W ~ P  t l i ~ i ~  taken into t h e  lmsession of fh lg l i  Reed. 
T h  tltwl roll t a i w  :I dcfoasmlce, or cv)~ldi t io~i  subseque~lt ,  t1i:lt if the  
'(1eg:rtc~t.h" (cI~ilcl~~e11 of A \ n i i ~ -  K e ~ d .  n.e sn l~pose)  do rcltwc, to  h i m  
(TTalkcr) all  tlic~ i ~ ~ t c w s t  n-lliclr they h a w  ill the s l a w  Burne t t  1111der 
tlicir pxntlfntlic~I.'; --ill, t11r.11 tlw i.oii~e>-ailc.r of T 'q  nlitl her  children 
shall bccm-nc :~hsolntc, 1)errriimcnt. i111d f o r e w r .  I f .  ~ O T T ~ T - E ~ ,  the  chil- 
clreli of A i ~ ~ ~ ~ , v  I:eetl sliolild rtd'me to ~,elr;rst> 01, t~xan.sfer to TTTalBcr their  
i.igIit iii t l ~ t  s l a w  R111.1i~tt. then c+rcl~ p i r t y  to the deed \\-as to  IF a t  

liberty to tali? back thc s larc  or. s l a~-es  gi~c.11 by hi111 01- her  in 
(15:) cxc.li:r11ge, and liold t11r sanic as  if tllc w i d  t l c ~ d  had  i ~ e \ - c l ~  bcc~~r 

esrcntcd. 
r .  l l i c  tcxrni:: of tlie roiltract ill tlic ( 1 ~ 1  a rc  c.c.rt:rinly \-cry badly ex- 

1)resscd; Imt I\-? tliilik. fro111 o11r ~wtl i i i r , .  of i t ,  tha t  n.c c4nii  distiiictly 
aiake out the  meaning alitl intent io~i  of the  parties to  it  to be as  before 
set for th.  Tlic 1)lailitiff did not 011 tllc t r i a l  sho-\v h i  el-idencc t h a t  the 
"l~eirs." 21s are  c*a l ld  ill the ins r rur r~e~i t .   ere^. refused to execute to  
hiin a relr.wsc> of thclir illtprcst i n  the s1a1.c B l ~ r n ~ t t .  T h e  title conl-cyed 
to A h .  Iicwl, c o ~ ~ s q u m t l y .  has  11ot heen divested. W e  therefore th iuk  
t h a t  a t  all  t w i i t s  thrl l)laintifl  lilts 110 r ight  as  7r.t to rctake P e g  and  her  
c.liildreii wider  tlrc~ coii(litioli c o ~ i t a i ~ i c d  i n  the  deed of rxc!lange. Hence, 
althongh TW th ink  H a r r i s  conld not hc deemed, upon the el-idence, t h ~ t  
])liriiltiff's ageilt, and witllonr deciding thc  cffwt of the  plaintiff's con- 
cllict u1m11 his  title. if he  11ad ally. Ire liold th:rt tl1c1 juclgme~it must lw 
affirmed. 

PER PI-XI 131. So error .  
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1. IVllrrr thrrP i+ ;I snir~in:~ry llrocwtlil~g of nil inferior t r i l~nn;~l .  a.: in i i  case 
under the proct+sioninc act, 11ot accortlinr t o  the cwursc of com111on Ian-. 
tho 1,:irt) is nititled. cs tlth!to j uu t i t iu .  to a cwYiol'ori to 11rir1:: it up for 
rerieu i l l  thcs mt~t tcr  of 1;1u 

cessioncr of 12;11idoll)l1 ( ' o u ~ ~ t j ,  reported to the  coilrt that lic had  been 
required Lj  Wil l ianl  M a t t l ~ e ~ v s  to procac4on :I t ~ 1 c . t  of lalid fo r  hini. a n d  
l~ar t i cu la r ly  to  c.\tal)llsll ill(' 1111~s Iwtu c.c.11 his 1:md slid t l ~ t  of E z e k i ~ l  
Mattlwn s, slid t h i ~ t  011 23  XI^, 1 h39,  r w t  tlw >aid par t i e i  on the  said 
land of Wil l iam ;II:~tthe\i \ (nliic.11 is  not dcscribcd) x i d  "l)roc*i~eded to 

t l l c ~ ~  a g r w d  I ,~ t \wcw th11 suic l  1);11~ics that  yolil. p ~ ~ o ~ c s ~ i o i i w  s21i1111d ri111 
and  procession the linc Iwtn-iw~ the said E z i ~ k i i ~ l  :111d the  said Wi l l i am 
south f rom vl~clrc  the  l i ~ w  ct:~rt S ~ m i i  tlich I)l:rc.k j:~cli coriti3~.. :iftcr 11:1villg 

I I ~ T ;  : I I I ~  t l u ~ t  youi, p r o w ~ - i o ~ t ( ~ r  t11(s11. 111 o1(1(,1, tc) : ~ s w r t a i l ~  w l i ( ~ w  t h a t  
cortlctr \\-as, c o i ~ ~ n i e n c ~ d  r l ~ i l ~ i ~ ~ g  a t  :l m a r k i d  post oak, mhic.11 v a s  said 

hetween the .;:lid 1)art;es." the  11i~xt t c r t ~ ~  they inadc :L relwrt, accorn- 
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RI IFIX, C'. ,J. W e  do not ,to11 to inquire into the particular cause 
~ r l i y  E. Mattlie\\s did iiot apl)cal. 11or n l i c ~ t l i ~ ~  it nould liavc been p ~ ~ o p ~ r  
on an apl~eal  to hear affida'i its 21s to the merits ~21ic11 vere  not offered 

in the county rourt. because, taking u p  t l i ~  case upon the record 
(15s) alonc a s  ~ q e d  by TIT. l \ l a t t h~~ iX,  TI-e tliinli it  must be determined 

against him. This beilly a s u n m a r 7  proceeding of an inferior 
tribunal, not accorcling to tlie course of the comnlon law, we think the 
party entitled, 6.1. d ~ l ~ i t o  / u s t i t i w ,  to a c e r t i o ~ a ~ ~ c  to bring it up for reriew 
in the matter of law as in other cases on a v r i t  of e r ror ;  and i f  found 
to be erroneous, to have it quaslied. 

I t  has hem decided in 11 I / < O I Z  i .  , ~ ' l ~ u t r , ~ d ,  7 1. C., 304, a i d  r c ~ r ~ ~ c ' n f c ~ t ~  
I . T17h i t w o ,  fir, 25 S. ('., 204. that tlic rqiort  of the processioner must 
set fort11 tlic. claims of the rezpectire parties and their oppositr allega- 
tioils 111 suc.11 ;I n a y  a* to  Ao\\  the poilit5 of dispute. so that the parties 
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may not be surprised, the freeholders know therefrom \diat they are to 
decide, and the court see that  the lines or corners established bv the 
freeholders are those which one of the parties claimed and the other de- 
nied to him. Without such a rule there mould be no precision in pro- 
ceedings of this kind. Although it was no doubt his purpose to comply 
with it, the processioner seems to us to ha re  entirely failed in the report 
made bv him ill this case. 

The rcyort begins b~ staring that  the processiol~er had "proceeded to  
ascertain the black jack comer. then down, from which corller east mas 
one of the lines hetween the said William and Ezekiel." That  line, then, 
v a s  one of t h ~  ( ~ ~ I P C ,  ~ v h i ~ l i .  as was before mentioned in  the report, Tvas 
to be proccssioned and established. I t  then proceeds to state, '(that after 
rmming two lines, the l~roccssioncr, from particular circumstances, 
thought it donbtful where the black jack corner fornierly stood." Therc 
i t  stops as to that ~poiilt of the coutro\-crs-; and from what is said, i t  
cannot be told \\.lint thc dis1)ute between the parties was as to that  corner. 
The processioner says he was :it a loss to determine where the corner 
was; so the partics also might hare  professed an  inabilitv to identify it,  
and therefore did not set up  a claim to an? particular point as the t u -  
minus. A t  a11 e~ci i t s ,  it  is not stwted that  the parties rcspectiwly 
claimed that  t c ~ m i n ~ t s  to be at different designattd points, so as to put  
them at issue ou the question. Tn such a case and upon an  order 
passed that  the freeholders wcre "to ascertaili and report where 1159) 
the true line is betii-cen the partics," t h s c  persons wonld have to 
inquire a t  large a ~ l d  inform the parties where the tree stood. B u t  that 
is not their officc under tlic statute. I t  is, on the contrary, to establiqh 
"the disputed line" by finding that it begins a t  surh a point and runs to 
such another, :is chimed by one of tliv parties. Tllcre must be an  issue 
between the parties apparcnt 011 the processioncr's report ; otherwist. 
there is no cont ro~ersy  that  can be definitely decided. 

The report t11w ad1 a n ~ c s  to :lnother line. about which i t  seems more 
distinctlg there n7as a dispnte. 13ut of the prerisc point in dispute the 
report fails to 1)wicnt the iwpisitc. inforrilation; and in  this i t  is  again 
defectire. I t  states tlint it  \vns agreed, as we understand it, tha t  from 
the p o i ~ ~ t  of intr~scction of the c.ounty linc mid a certain other line 
(which is  11ot w r y  intelligibly described) the processioner shollld run 
and procession a lint, south to Xil l inm I1Iattl1cws' rorner; and that  in 
order, as we 11nd(~sta11~1 it,  to aver ta in  ~vhcre that (William Mattl iem')  
corncr stood 11e began "at :I marked post oak, nliicdli is  said to be in the 
county linc." and Y I I I I  tluc s m f h  until 11e came to the aforesaid braiich; 
and then, still r117r~iriq due south, he a-as, a t  the distance of 1 chain and 

' 18 liliks, forbidden to 11rocred by E. Mattlic-\m, upon the plea that  lie 
~ r a s  running on l ~ i s  land, 1~ ( t h  said E. Xztttllea.5) claiming the land 
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haye seen fro111 the run l i i l~g  cithcr that  it  did not interfere v i t h  h im,  or 
if i t  did, that  i t  n-as the t rue  line. and  thus  bee11 led to decline the  con- 
t r o ~ e r s y .  I t  is  ilothiiip to  the purpo5e that  a p a r t  stops t~ surreyor  
f r o m  r u i m i l ~ p  one line n h e n  the other  par ty  claims a n o t l m  line. T o  
f o u i ~ d  this  l)roceedinq, t h r  l~roc~cssioner must hc forbiddrn to proceed on 
a line claimed 117 the  par ty ,  and the locaality of the line thus  claimed, a n d  
of the par t  of it  a t  whir11 lie \vas i t c ~ l ~ p c d ,  must be stated i l l  tlw report 
so as  to constltnte all ISWC OII the bc1n11d:n-y. 

T c  think,  t h c r ~ f o r e ,  not o n l ~  that  his  Honor  n as  riglit i n  rcreriin,rr 
the  l judgnie~~t  of the c ~ o m l t ~  conrt niid quashing the report of the  free- 
holders. bur tha t  he i l ~ o ~ l l d  gone fa r rhr r  a11d d i rwted  the repolt ot' 
t h ~  processionc~, a l w  to lw qutl4itxl a s  n r o n e  f r o m  tlic beginning. a n d  qo 

this  ('o1u.t adlndprs. mld n it11 c.o,tq, against Ti1li:lm Ilatthen-9 t l~rougll-  

1. The c.0111.t ~.:niiic~t (lim~i.:c: :I *nit. ni~les.: the ; ~ c t  l~asscll in 1S26. RCT. Stat.. 
~11 .  ::I. set.. 41. n~ilrss it ;rlllwilrs j,'o~)r the, ~ r r i t  c c ~ r i l  dcc,lrci ,~ctioi~ tll;lt tllc 
blum tlm11:rnllrtl is l c ~ s  tliau $100. The T-crt1ic.r of ;I jnry t i~~l l i~lr :  n 1~s .  suni 

.floes IIO! I I ! ~ ~ L .  the c:lw within t l ~ t  sei:tiol~ of t l ~ e  ;I(+. 

APPEIL f i ~ m  N ( l i l 1 y .  .I .. a t  sl)cci::l term in 1)cctnlbcr. 193, of L'r-11- 
BEKLASD.  

Th is  n-as :rn :~c*tioii of d e l ~ t  1)rought i n  t l i ~  c.olmt- c20urt on :I ( 1 6 2  ) 
b o l ~ d  f o r  $::00, ill x l ~ i c + h  the dcfc1id:nlt plcadcd paymc3nt :111d set- 
off. T h e  j n v  f o u ~ r d  smidry l ) ;~yrnci~ts .  and t h a t  the  11:rlance duix the  
l~!-:iu:ift' :.-;IS $eO.%*. L:efori. t ! ~ r  ~cx1ic. t  n-as cnt?rcd, t!:e dcfenclant 
r n o d  t l ~ c  rourt  to dimliss tlw suit. and  a f te r  ha\-illy the \.erdict recorclccl 
the  court nllon-ed tlic motion. T h e  l,lnintiff apl)caled to the Superior  
Conr t ,  axid tlicn the dcfrnclant rencwml 11;s n ~ o t i o n  to dismiss, b11t the 
court refuscd i t .  T!le lllaintiff then prayed judgmei~t  according to the  
7-ertlict ill r l ~ e  c o u n t  court ,  a i ~ d  the c o ~ i r t  w ~ ~ i l e r c d  judgrnent tliereorl. 
and  tlic deSc.uclan~t appealed to this Court .  
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1 I ' J TTe concur with liis Honor in  refusing the defendant's 
motion to dismiss. That  is a proceeding not known to the common law, 
but introduced by the act of 1826, Re\-. Stat.,  ch. 31, sw. 41, ~vliieh im- 
poses that duty ~i-hen a suit shall be "commenced for any sum of less 
mlue  than $100"; that is, as we conccire, 11-hen the sum demanded in 
the action is less than $100. The acts of IS04 and 1820 Twre 110 doltht 
intendcd to make tlic jurisdiction of justices thereby conferred exclusive, 
but they p r o ~ i d e d  that actions brought in courts for less than $60 o r  
$100 should bc abated on plca, and it v a s  held that the construction of 
those acts 11-a- tllitt a plea in abatement n - a ~  the only mrwlis of ousting 
the jurisdictio~i of tlw rourts, inasrnurh as that  was the nietliod of thr  
rornmon lax and the s t a t u t c ~  co~~ ta incd  no pro7 ision for entering a lion- 
suit after the sum due Ii7as ascertained by a verdict, as in the Superior 
Courts mlder the acts of 1777 and 1793. ,'.'llcppc~rd I .  B r i q g s ,  9 S. C.,  
369, in 1523. Then there grew 111) a practice of bringing quits in the 
county c*ourt, on bonds mid notes for sums between $60 and 100, upon 

ail imcierstandirig among tlle attorr1t.p not to plead in :tbatement. 
(16.3) It v a s  to rcmrdy that miscliicf that the act of 1826 wac pas-ed. 

~n : tk i i i~  it the ditty of the court to disniiss suit5 n h n  tlic TI ant of 
jurisdiction appears, nlic~ther the attorlie-s nil1 or ~ i o t .  And t11c quc+ 
lion is. to TI-lint casw that act applies? TIT(. think, both from the n-ords 
of the statute slid from the nature of the s~lbjcrt ,  that it  ninnifestl~ all- 
l~licq to actions in n-liicli less than $100 iq surd for or  ifcmzrndrd in the 
~i rir aild declaration, and not to those ill nliicli a lnrgc .nrn is de~wrnclcd, 
but a mi:tllrr found duc by a T erdict un 1)lc;ls in bar. The  words are "if 
any suit sliall bc c o m r n e n c ~ t l  for an) sum of less xalntl than $100," 
\I-hicli ~vnuld srLern t o  cxpress plainly enonph a11 acation I n ~ o u & t  for ley. 
t l m i  dl00,  and 11ot onc in nhicll, tlionrh bronglit for  more, t l ~ c  recmery 
x-as less than $100. Unt tlie nlcanilig to fii\ ell to the pl~rnsc. "corn- 
meliced for" is placed abo1e doubt by t l ~ c  sclise in nliicll it  is uiiquestioil- 
ably used ill anothcr statute. ill prcrl riztrtcr i n .  In the acts of '7; and 
'93 before alluded to, i t  is enacted "that no suit shall be originallv c o w  
m r t ~ c c t l  in the Superior Courts for an) debt of lew ralue than,  etc.," 
upon IT-llicli 17-ords the course 1~0uld  be to j~lead in ahatenlent if R w i t  
werc brought for a iunl lcss than tliosc mentioned. But t l ~ c  acts go on 
to add. "and if any suit shall bc c o m ~ n e n c r d  c o n t r a r ~  to the meaning 
hereof, of if any shall demccnil n  q ~ e u t c r  s1rm f h n n  is rluc on purpo5e to 
evade this act. in c i f h e r  c a c c ,  the plaintiff shall bc nousuited and pnv 
c~~s t s , "  r i t h  a j)roJ iso for the plaintiff's s h o ~ ~ - i n p  on affida~ it that "tlie 
sum for xhicll hi. w i t  7ws brought  as really due," though not recoT- 
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ered, and therehp avoidi~lg the nonsuit. S o w ,  i t  is obvious in those acts 
that  the words "commenced for  a s11rn" a ~ i d  "the sum fo r  which his suit 
was brought" are used as syr io l lpons ;  a i d  both arc contradistingnisllcd 
from the others, "if ally person shall demand a greater snnl than is due," 
with the intent to evade the act. I n  the first case, the nonsuit may be 
entered from inspection of tlw declaration ; in the otlwr, i t  must appear 
by verdict that the lesser sunl is due that  i t  may :~ppcar tliat the greater 
sum mas derliai~led i11 order to el ade the ac t ;  a11d wl~cir that  appears, a 
nonsuit is entered, 120t1 01)s t i i t l t~  r ~ t o d i c t o ,  1)y forw of the act. 
Bu t  the act of 1826 has no such provisio11, h i t  only directs thc (161) 
court to dismiss a snit tliat is comr)zct ,cc~l or brought for less than 
$100, leariiig tlic casc of a suit brought for niorc, hut in ~vhich  less is  
due, to the oper:ltioll of the cornmoll law or thc p r c ~ i o u s  statutes, : I I ~  

to he abatcd 011 1)lc:l. I f  it  11ad bccn in t cndd  to place this c : ~  oil tlic 
same footing with that  of suits i n  the Si~pcr ior  Comts it ~ ~ o ~ ~ l c l  li:r\ (. 
been easy to have adopted the provisioils of the acts of '77 alld '93. .\s 
that  was not done, there is no nietliod of proceeding but by plea ill :~b:~tcl- 
ment. By what nlcans V : L ~  tllc court asccrtaili for itsdt '  that  the wlrol(. 
sun1 denlanded is  not due ? Tllc Lcyislatnre collld not n~c:rn that, ulm1 

conferring that power on tllv court is i~~dispc,asnl)le. 
Bu t  we arc of opiilion that it n ~ s  crroncons to gi\c the 1)l:~intiff jmlg- 

ment in the Snpcrior Co~ i r t  on t l ~ e  ~crc1ic.t ill t l ~ c  czo~~rlty c o ~ r t .  The 
plaintifi miqlit I M T C  carried licr case into the Snpwior CYon~t by w i t  of 
e n o r ,  and tllcrl siicl nould 11:lr-c bccn cntitlcd to jndqmerlt in the S~rpo- 
r ior  Court if,  11poii tllc. rcrord, slle o u ~ l r t  to l r a ~ c  1iad it i l l  t l l ~  con11ty 
co~ i~ . t ,  l)c~;llisc i11 that l)l.occctli~lg 01117 t11v matter of 1:~w u l ~ o ~ i  t l l ~  record 
is to he dctcrlr~i~lcd. Biit npon :ipl)(~al it is otllcruisc, for t11~ act, 1777, 
ell. 113, scc. 77 ( T ~ T - .  Stat., VII .  31, scc. 122), is  csl)rcss "that i n  2\11 
a~)peals  from t21c caounty to the Superior C'ourt, i f  fkc. t r i a l  i ~ l  f l l r  cnrctlfy 
court ~ u u s  of ( I , ,  ;,ssr~r, f o  t l , ~  C O I I I I ~ ! ~ .  ;I t r ial  tlr u o r o  shall be lrnd." Tlre 
appeal ~ncatc,s t l ~ r  jndgnlcnt wildcrctl, and t 1 1 ~  ~cmliczt also, :~nd the 
course is  to l)roc+cctl :IS if tllerc l ~ c l  hrell 110 trial. I f  language so c.s- 
plicit coiild ~ y u i r v  t l ~ c  aid of corlstrnction, it has long recci\cd i t  in 
Snou?rlr11 r , .  I l~ i rnphr ics ,  2 S. C., 21. Supposc a sprc4:tl verdict in the 
county court, a ~ i d  j l ~ d g r ~ ~ c n t  : ~ n d  app(~11;  i t  monId stand no llig11c.r tlr:~ri 
a general ~e r t l i c t ,  :tltlio~~gli the :1ppcl1:111t might c lirgcd in tl~cx 
county court t l ~ l ~ r ,  ~ i p o n  tlw vcrdi(~t as it w:rs, II(I w i s  cutitlcd to (16.5) 



judgment. I11 the Superior Court either party is at liberty to sliow the 
facts to be other~iise than found in the verdict below. Of course, this 
is different from decisions in petitions, or oil demurrer or awards, o r  the 
like, i n  n l ~ i c h  there vias not a trial of an issue, but a differmt mode 
derision. Fo r  this reason, the judgnient of tlie Superior Court must be 
re1crsed :1nd tlic cause renlanded with directions to proceed to t ry  tlie 
issws joinrd between the parties, and otherwise act according to riplit 
and justice. 

PER C L  RI lar .  Tie\ ersed and remanded. 

( ' [ t i  tl: Srzcniun i,. Tabor, 27 S. C., 2 3 2 ;  Birch ?;. Howell, 30 S. C,, 
470 ; I ' a ~ i c a m  1 % .  H a ~ c l i r ~ ,  33 S. C., 220;  Ecun c. Ca.~tcr, 41 S. C., 357; 
I'nttou I , .  j \ 'h i l iv l t r i i ,  31 S. C., 3-19; I~lnc1, i r~cl l  L .  Llibbrell, 103 1. C'., 273 ;  
EIicis I . .  Iic'anz, 112 S. C., 6-24. 

'L'HOJIAS W. HOLLOTTELL r .  CHARLES TT7. BKISNCR. 

1. \ \ I e r c  a father 1)laces personal property, other than slaves, in the l?osesaion 
of his so11 about the time lie arrires a t  age, and suffers him to continue 
wch 1)owession ~ulcontrolled for a coilsiderable time, usin: i t  a s  his own, 
the Inn. im11lies a gift, which can oilly he rel~utted by express eridence of 
:r mere loan. 

2 .  1:ut :~ltl~ou:.l~ an imlmsition on particular creditors by false rel>resentstions 
or1 the part of the father of the son's credit might make him liable in a 
proper action, yet even an rspress fraud of that kind would not work a 
c2hange of l~roperty so as  to render wllat \ x i s  really the prol~erty of the 
father subject to :m esecutioii against t l ~ e  soil. 

3. An irrcqulnrity by the sheriff ill making a .ale under nn executio~i can only 
be objected to by him whose property is sold under the execution, or by 
thoxe claiming under him. 

APEEII. froin S u d i ,  J . ,  at  Fall  Trrlri, lb&::, of G ~ T E ~ .  
T r o ~  er, in ~ ~ l i i r l i  the pl:~iii~iff tlec.lnrcd f o ~  the con\ ersion of SO hogs 

and 31 lwad of cattlc. The pl:ri~itifY .I~on-ed sundry judgments, 
(1661 a t  the ~nst:mce of se\ era1 pprwns, ol~tailied a t  X n y  nnd August 

' 
T e ~ m s ,  1q40, of I'e~quininns Count7 Court against TCillinm C. 

Skiliner. :~n~ountinrr ill a11 to upwards of $1,200, but gaT e no c~ idence 
of tlie time x-lwn tlic debts, 11pon ~ h i c h  the judgments r e r e  rendered, 
nere  contracted, liar of tllc rollsideration of the said debts. The plain- 
tiff then pro) rd that lie liad hongllt the l~roper ty  claimed in tlie declnra- 
tiolis un~dcr csecutions upon tliose judgments; that Ti l l ia rn  C. Skinner 
had, for wnle time bcforcl the  endit it ion of tlie judgn~eiits under which 
the salr wai made, the po .~ r~s ion  of t l ~ c  property, and continned this 
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possession 111) to the sale; that the sale under the executions took place 
on 25 September, 1840; that posscssioii of the property mas demanded 
of the dcfcndant, who, after the sale, had got it into his possession, and 
that it was refused, and he then proved the value of the propel-ty. 

I n  order to repel this primer facic evidcncc of title, the dcfeildant 
proled that in 1836 he pnrcll;~scil the farm ill Old Kec'k, in Pcrquimaiir 
 count,^, and d l  tlic stock of l ~ o ~ w s ,  cattle, sheep, hogs, and f:lrming 
utensils upon i t ;  that for the years 1\35 and 1836 lie carried 011 the farm 
under the ina~lageinent of an o\-erseor; tliat tlie first of tlie year IS37 he 
put William C. Skinner, his soil, who was tlicn under the age of 2 1  
years, ill possession of the farm a11d continued upon i t  tlie slaves, horses, 
cattle, sheep, hogs, farming utensils, etc., and agreed to give him half 
of the wheat crop, ~vhich whs then 011 the land, and that he would give 
him the l~roperty if lie found he knew how to niariage it and conductd 
himself properly; that William came of age in the sumnler of 1537 ; 
that from the tinii, lie took possession in 1537 he continued the poss~s- 
sioii until tlic sunmer of 1540, wheu he m i i t  up the coui~trp 1vit11 his 
family; that while he had possession of the farwi, 11e made whatever use 
of t l ~ e  crops a n d  appropriated them as he thongllt proper, but disposed 
of none of tllc other property; that his father, ~ d i o  l i ~  cd some 18 or 20 
miles off, occasionally visited tlie farm and gave him such advice 
in relation to t l ~ e  business of the farm as he deemed proper; that (167) 
the cattle and hogs claimed il l  this action were the same, or the 
produce of the same, that were on the farm jweviously to and at  the 
time William C. Skinner took possession; that W. C. Skinner pm&md 
some furniture aiid stock. a11 of whicli Tvas sold under executioiis against 
him in July, 1840, and that his father nerer made him any title to the 
property put into liis possesssion. 

The plaintiff tlien pro\ccl hy a ~ v i t ~ ~ c s s ,  who was present wliei~ the 
demand was made, that tlie defendant remarked to the plaintiff that if 
he had known the time ~vlien the sale was to hare taken place he mould 
have had somc person there to bid for him ; that he hoped the plaintiff 
had purc1~ased t h  p r o p c ~ t ~  for I~irn, and lie xould pa,v the plaintiff the 
amount he bid for i t ;  t l ~ t  the plaii~tiff refused to accept this offer unlcss 
he would pap him tlie vliolc amonnt of the debt due to him from Wil- 
liam C. Skinner. 

IT. IT. Small, a witness for t l ~ c  plaintiff: proved that the defcndal~t 
and his son, W. C. Skinner, attc.ilded n rendue in February, 1837, a t  
which the witness mas present; that after the sale was over and tlie 
persons who had pnrcllased property were giving their notes, the tie- 
fendant, being near the table when tlie persons who had conducted the 
sale were taking the notes, remarked that he had g i ~ c n  his son William 
$30,000 worth of property, or that lie had given his son the possession 
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of $30.000 ~ ~ - o r t l l  of propertg-which expression the defendant used the 
x-itness conld not state. 

Another witness for the plaintiff stated that in 1839 he I n s  ernplo-ed 
by William C. Skinner as an  overseer, and l i ~  ed v i t h  him in that  capac- 
i ty upon the farm in Old S e c k ;  that during that year the defendant 
came there and requested the witness to seild two of the hands on that  
farm to assist him in clearing a fishery; that  not finding TYilliam C. 
Skinner a t  home, the d~fenciant cori~l)laiiied of his being ahsent, and 
remarked that  he had better stav at home and attend. to his busillws 
himself, instead of employing an orcrsecr; that he had fallen in debt 

$200 erery >ear ,  and in a fen J ears i t  \i70uld take all the pro1)ei-t~ 
(168) to pay his (William's) debts, and it should a11 go to pay his debts; 

that  as he (TVilliam) could not get along ~ r i t l i  tile ~xoper ty ,  lie 
n o d d  then see how 11e could get along nitllout it. 

h o t l ~ e r  ~ ~ i t r l r s j  for the plaintiff' p r o ~ e d  that  he n as the clerk in a 
store for John S. TYood 6- Co., and af ter~~-ards  for TT. Cruer. ill 1q.30, 
r m r   here Charles TY. Skinner l i ~  ed; that  TVilliani' C. Skinner pur- 
cllased articles that v e r r  used upon the farm, and that he also pu.chased 
some furniture. 

TT. Bagly, another ~vitlless for the plaintiff, stated that  he, :LS &riff 
of I'erquimans County, ha\ ing one or more executions against TT~lliam 
C. Skiliner, to satisfy them. :rtl~rrtisetl a salr of pci*sonal p r o p r t y  to 
t a h ~  placc at the f a rm ill Old S e c k  in J d - ,  1840; that b e f o ~ ~  thr sale 
coninienced, the defelidmit a d d  him n hat p ro l~e r t r  he intendrtl to scll; 
t h a t  this x i s  ill tlw 1)iazza of the house; that n itiiess told him 11e n o d d  
sell sucli p rope r t  a i  TTilliain ('. Skinner coultl best spare. and reqnested 
T i l l i am to point out s w h ;  thnr t l ~ c  defcl~dant requested his so11 to make 
out a list for hini (Cac l r ) ,  ~ w n a r k i ~ l g  that it ~ m s  unnecrss:lr>- for them 
to 20 ox r r  tlie plnlltatioi~ sc.lling 1)ropcl ty, ''(+I, a ~ ~ d  sell all-all should 
hr sold to pay Iiis(Wi1liam's) debts"; that  TTilliam C. S k i m e r  nlatlc 
out a list of property, by vrllicli he (Rael? ) <old, until lie sold more 
t11:ul enough to satisfy the executions nhich  lle then llcld :p:iinst him 
hj- some small  mount. Tlie account of saleq returned by tlie qlleriff, 
u i th  tlie excrutions ~ m d c r  nhicll he then <old, n e w  exhibited to the 
slleriff, and he identified the property <old a t  the salr i n  Ju lv .  1810, as 
being the same 1)roperty ~ h i c h  TTillianl C. Skimier fnrllished him with 
a lict at the time spoken of by the ~ ~ - i t n c ~ w  

r r h ~  drfmdant  t h m  p r o ~ e d  that all the prol )~r t?-  of vhich  TYilliam C. 
Skinner made out 21 list at the sale in Ju ly ,  1340. 11-it11 thc exception of 
ail ox-cart, consiqtetl of 1)rol)erty nllicll T i l l i a m  C. Sliimwr purchased 
after he took possession of the f a r m ;  and as to that  ox-cart, TT'illiam C. 
Skinner deposed that until I I ~  referred to t l ~ r  sheriff's account of sales 
he did not recollect it  r a q  sold at the sale in J u l y ;  that he supposed he 
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had put it in the list furnished the sheriff because he had ex- (169) 
pended nearly the value of the cart in having i t  repaired. 

The defelldmt introduced another witness, IT-hose recollection of the 
conrersation betxveen tlic dcfc~idant and Bagly agreed substantially with 
that of the latter, with the exception of the remark made by the defend- 
ant  when he requested William to make out a list. This witness's recol- 
lection of this remark was that the defendant requested his son "to make 
out a list of his property, as i t  was unnecessary to go orer the house 
selling the property." The property sold a t  that sale consisted mainly 
of household and kitchen furniture. 

The hogs claimed in this actioli are 80 in  number, consisting of hogs 
of different classes-all of vhich, so f a r  as it could be gathered from 
the account of sales, were sold together and not in separate lots nor by 
weight. The sheriff v a s  examined as to the manner in which the sale 
of the hogs was conducted, and was unable to state n~lietlier they IT-ere 
sold altogether or  in separate lots. 

The defendant's counsel insisted (1) that  there x7as no eridence of a 
gift from tlle father to the son; ( 2 )  that  as the plaintiff had declared 
for the coilversion of tlie property only, tlie question ~~-1lether tlie de- 
fendant had secretly retained the title to the property with a k n o v l e d ~ o  
that  his son was contracting debts upon the fai th of that property, or 
whether he had fraudnlently given to his son a false credit, and thereby 
deceived and defrauded creditors and purchasers, did not arise. But  
supposing that  question to arise upon the pleadings, he then insisted 
there was no evidence of such a fraud. (3)  That  if the jury believed 
from tllc evidence that the entire lot of hogs n7as put up  together, the 
purchaser acquired no title by r i r tue  of the sale. 

,Is to tlie first point, the court instructed the jury that if they beliered 
the ex-ideace of TTilliam C. Skinirer, his father, the defendant nerer had 
giren him the property in controrersg. The after declarations of the 
defendant did not in law amount to n gift,  and they Tvere onlv important 
as they might them to n satisfactory coliclusion ul)on another part  
of the case. 

,Is to the sccaond poi11t made in tlle defense, the jury were in- 170) 
&ructrd that if they bc l i e r~d  the teqtimouy of the plaintiff, hc had 
made out a , ) I  i lnn  fac ie  caic of title in himself; that  the defendant con- 
trorert td that titlc uj)on tlic that the prol)erty belonged to l~ in l ,  
and that it was 1)erfectly competn~t  for tlie p la i~~t i f f  to shorn?. if he could, 
that  the title sct up by the defendant T ~ S  olie the law ~ o u l d  not tolerate, 
o r  that  it xis coi~tnlniuatctl by f r aud ;  that it was in conling to a de- 
cision ullon this part of the case their attention had been dram1 to the 
declarations and acts of tlle defendant subseque~lt to his putting his son 
in  The. ?\-ere further il~structed that where a father settled 
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his son off to himself, putting him in the possession of p r o p r t y ,  wl~ich  
passcd b,v delirer- ,  and the son obtained credit upon the fai th of that  
property n i t h  the k n o ~ v l e d ~ e  of the father, x h o  takes no steps to corrcrt 
the mistake, but suffers liis son to go on in so obtaining a false credit, 
as against a creditor so trusting the soil, belieling the property to be his, 
the father nould not be pernit ted to set up his t i t le;  that if they were 
satisfied from the testimony that  TTTilliani C. S k i m e r  did obtain credit 
upoil the fai th of this propert:-, and that  n a s  l ino~~~11 to the defenda~it, 
and he made no effort to correct the mistake, he 11ow come> too late to  
s:17 the property is his, and uot William's; but to enable the plaintiff to 
a1 ail himself of this princil~lt., t l ie-  nlust be satisfied fi-om tlie evidence 
that the debt upon nhich tlie judgnicnt was obtained, and under IT-liich 
hc claims, Tras contracted ~x-ith TTTilliam C. Sliillner npoii the faith of 
this property. 

As to the third point, the coult instrnctcd the jury that if they found 
a wrdie t  for  the plaintiff, he was entitled to the value of the hogs, as 
n.c.11 as of the cattle; that tlie objection TT.:~? oiie of ~ ~ l i i c l i  no one could 
take adsantage bnt tho defendant iu the executio~i, or some one claim- 
inc  under him, or by a creditor of h is ;  that the d e f e ~ ~ d a n t  n as not heforc 
them in either capacity. 

The jury found a ~ e r d i c t  for the plaintiff. assessine in his damnecs 
the ralne of the h o p  as re11 as of the cattle claimed ill tlir declaration. 

A nev7 trial liaring been moxed for and refused, and judgment 
(171) rrndered pnrsuant to the ~ e r d i e t ,  the defendant appraled. 

RTTF~IN,  C'. J .  The opinion of the Court is, that  upon the defendant's 
*ovn  eridence, there is a legal presnmption of a gift to liis so11 of the 

cattle and hoes in controrersv. S o  one can licsitatc :IS to the true natnre 
of the trnniaction h e t ~ ~ e e l ~  t l l ~  def t r~d:~nt  and his soil n.110 k n o m  any- 
thing of the ordi1inr.1- fcclingi a i d  conduct of parent? ton-ards their sons 
when conic to  man'^ estate and n~i l l  look at sdiat took place between 
thrse persons. I t  is preposterous to call a young gentleman his fathrr's 
overseer, xvho, upon returning home after completing his ducat ion ,  is 
put by a v ~ a l t l l y  father into possession of a fine estate, properly stocked 
m7ith slales, aud 71-it11 the usual supplies of the rarious kinds of cattle 
and prorisions, d i c h ,  in conversations with his friends and in trans- 
actions of business, the father calls his son's, and v i t h  nllicll the father 
does not interfere for nearly four Tears. On the contrary, during all 
that period, the son acts in the management of the estate and in the use 
of everything made or being on it as if they Irere his  own, disposing of 
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all the crops and profits-and thcy, too, mere of great value-at his own 
will and to his own use. I t  is true, the land and slams did not hccmne 
his, because they do not pass but by deed or m-iting, but before tlw aczt 
of 1816 the s l a ~ e s  would hare been the son's property; and c3ven since 
that act, if young X r .  Skinner had remained in possessioi~ of tllern until 
his father's death, intestate, tlicy would hare been his, as an ~ ~ V ~ X I I C P -  . . 
merit, from thc beg~niling. S'tull/,~,qs 1 % .  Stnlliirg.s, 16 n'. C., 208. 

I t  was arnolig our earliest rcyorted adjudications, that if, wll(w a 
child went to lio~wkeeping, a parent put a slave or other chattel into 
the child's possession, the property was to be deemed in the possc3ssos. 
The soundness of the prilicil~le coilsists in its certaiii conformity 
to the intentions of almost all men under such circunlstarices and (172) 

\ 8 

by its necessity ;IS a protectioi~ to cllildren in bestowing care a ~ d  
labor 011 ~vliat cannot be taken from them, mid as a protection also to 
persons dealing with the children. I n  Farrel c. Perr?~, 2 K. C., 2, Jutlgc 
1$'illiams laid down the rule, that putting a alinttle into a child's posses- 
sion is a gift in lam unlcss the rontrary be proven, and on(, of the rea- 
sons for i t  was that otl~crwise creditors might be draw1 in by false 
appearances. The same re>\sorliiig is given more at  large ill the snbqc.- 
quent case of C a ~ t e ~  1%.  L'uflcrtttl, 2 S. C., 97, where it is said that when 
the uossessioll remains with the child for a coilsiderable time, i t  will be 
necessary for the father to prove clearly that it was expressly arid notor- 
ously understood not to be a gift; and further, that tlie peace of families 
and the security of creditors mcre greatly conceriicd in the law being 
thus settled. 

To no case could those reasons be more applicable than to the present. 
The only thing that is supposed to qualify tlie legal inference from the 
son's possession 'that there was a gift is, that ml~en the father put the 
son into possession and gave him half the crop then glaowing, he added, 
"and he modd gi\e llim the property if lie feud he h e w  how to rnali- 
age it and conducted himscllf properly." I h t  that does not repel, hut 
rather fortifies, the leqal presuniption that both thc father and son, as 
well aq the rest of the world, col~sidered the camps and the arious kinds 
of stock, except the slaves, the property of thc son. I t  is expressly stated 
that the son mirde what use of the r r o p  he tllouglit proper, and appro- 
priated them to his own use. That was for t1irc.e or four yclars, and 
during the same time the stocks alco remained ill his possessioii without 
ally complaint of his son's conduct or claim of property by the father, 
but on the contrary, with relwrted declarations that hc had qiven all 
that property to his son, and that it was liable to his debts. How can 
it be pretended to the contrary? .L father may 1e11d his sort the use of 
land and ncgroes, but who can s ~ p p o s e  that any one would ever think 
of borrowing for four years a qtock of sheep, hogs, and cows with a view 
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(178) of returning the same specificallg or accounting for the increase? 
Sothing of the kind was conttmplated in this case, for the son 

must have killed the original stock, or most of it,  for  sale or  consump- 
tioli, alrd bred more upon his o\iw provisions and with his own care. 
Tlie discorcry of the soll'. ci~ibarrassrnel~t indnced the defendant to 
rcbnme the possessiou of the land and negroes, and tempted 11im also to 
claim again the other chattels as being ill some sort appurtenant to the 
l)lantation. But until that  discovery all parties regarded them as an  
ad\  ancement to the son, and therefore as 111s property ; and although the 
lalid and ncgroes might be resumed, tlie other c3liattels coald not to the 
prejudice of the son and his creditors. I n  our opinion, therefore, the 
jury ought to liave been ilistructed that  the property v a s  in the son, and 
consequently passed to the plaintiff by the sheriff's sale. 

That  conclusion renders it perllaps unnecessary to consider xvhether 
tlie subs~quent obser~atiorls to the jury viere correct or not, since, even 
if they be erroneous, the verdict, beillg right in point of law upon the 
whole case, ought not to be disturbed. Btkinson v. Clark, 14 K. C., 1'71. 

as we do not c2oncur in tl~osc observations, and the contrary might 
be inferred from our silence, it  seems to be incumbent on us to state the 
opinion entertained by the Court. 

The learned judge, upon the assumpti011 :hat there had been no gift, 
g a l e  it as his opinion that  if tlie defendant kne\~- his son v a s  obtaining 
credit 1111011 tlie faith of this property and took no steps to correct the 
mistake, but suffered liis so11 to go 011 in ohtaining a false credit, the 
fiirlicr ~ i ~ o u l d  not be permitted to set up  liis title against tlie plaintiff: 
provided, however, the debt for ~ ~ h i c h  the sale to the plaintiff was made 
was in fact coritlacted on the fai th of this property. Fo r  imposition on 

0 

lmrticnlnr creditors by false represeatations of the son's credit, the de- 
fendant might be made liable in a proper action. But even a n  express 
fraud of that  k i l ~ d  would not ~\-orli a change of property, so as to render 

what Tras really the propertg of the father subject to an esecn- 
(174) tion to an execution against tlie son. I f  there ~ v n s  n loan, and 

not a gift,  to tlie son, n-t think the defendant would li:r\e hccn 
cntitleil to n verdict. 111 our opinion, indeed, tlie I ~ T  is clear that  it 
was a gift.  But that is not on the groui~d of actual deception 011 par- 
ticular persons, as to whom, and not as to others, it  is to be deemed the 
son's property. Tlie rule rests on the tendency to dcceil-c the \I-orld 
arising out of a long iulqualified possession of chattels d c r i ~  cd from a 
father hy a child on settling in  life. To counteract that tendency as a 
general niischief, is one among several sufficient reasons for the pre- 
sumption of a gift w11~1.e it does not appear that it  as expressly a loan. 
I f  ohtaining falqe crcdit with particular persons on the fai th of prop- 
ert>- in tlie son's possession would make a qnusi ~ c t o p p g l  on tlie father 
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ngaiust claiming it, the cases of express loans, and of slaves even, would 
be wit hi^^ the rule, as, we suppose, they unquestionably are not. Our  
view is that  a l)ossessioi~ of a chattel by the child under the father, not 
expressly as a loan, is evidence in law that there was really a gift, as is 
known to be the actnal intent of the pare i~t  i n  a vast majority of the 
instances in  which a child receives such things from a parent. 

I f  the property mas in  the son, the defendant is  not coilcerned whether 
the sheriff conducted the sale properly or not. The son and those claim- 
ing under hinl can alone make the objection. 

PER CURIAM. N o  error. 

Cited: SXinr1c~ 1 . .  S"kinncr, post, 173, 181; X c S e c l y  7). TIart,  30 
N. C., 493; I V o ~ m e l l  r s .  S a s o n ,  83 K. C.,  36; AlfcCunless I . .  Plimhrirn,  98 
K. C., 364. 

(175) 
J A M E S  C .  S K I N N E R  v. C H A R L E S  ITT. SKINNER.  

1. 7Vl1erc a father puts liis 4011 in poi\eshion of a ~)lant:ition arid slt~ves, imd 
~)crmits him for three years to a1)propriate the crops to his own use, the 
crop of the fourth yetlr, as well as the preceding ones, are to be consideretl 
as gifts from the father to the sou aild liable to the claims of the son's 
creditom. 

2. A sale of a crop of corn in a field by a sheriff, nnder execution, is good, 
although the sheriff was not in nor immediately a t  the field, if he mas near 
eiiougl~ to be in plain view, so that bidders saw what they were bidding 
for, for that is the purpose of requiring the thing to be present. 

APPEII, from P C U ~ S O V ,  ,J., at Spring Term, 1F43, of GATES. 
The stateincnt of this case, which was founded on the same transaction 

as the case last reported, IIollozuell I * .  Skinnrr, m t c ,  165, was thus given 
by the presiding judge: 

This was :III action of trol er for 700 barrcls of corn. Tlie plaintiff 
rrad in ericlei~ce six judgrnrwts, anlountiirg in all to $1,291, against 
William C. Skim~er ,  taken a t  Augnst Term, 1840, of l'crqnimai~s C'onnty 
Court, and executiol~s thereon to S o ~ c n t b e r  Term, and proved that  a 
sale by the sheriff under thew several executioils in September, 1810, tllr 
plai~ltiff purchased the crol) of corn at Old Scck,  which the defc l~dal~t  
aftemrards converted to his own use. I t  appeared in  evider1c.e that the 
dcft ,r lda~~t,  ml~o was the father of William C. Skini~er  and a wealthy 
planter, mas the oxmer of the Old Xeck plantation, wllich was ahout 20 
miles from his residence. The  plantation was siipplicd wit11 l~orses, 
stock, and farming utensils, and the defendant kept there some 20 slaws. 
I n  February, 1837, William, his son, who had just finished his educa- 
tion, went to reside on this plantation, and col~tinued to lire t h e  until 
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the fall of 19-40. Tlic, wllcat crop of 1337. nhicll had bee11 piit in bv 
the d c f c n d : ~ ~ ~ t ,  n :I. eqii:~llr t l i ~  iclctl b(.tn-c.m the tlcfnida~it :rnd T17illiam. 
Tlic. colx c.1~1) of I a ~ ~ d  the rorn and n . h a t  crops of 19% : I I I ~  1 \39 ,  

: I I I ~  tllc n-liwt c ~ o p  of I h40. n PI e dispowl ot 1)y TTT~lliam a i ~ d  the 
1176) p r o r ~ e d >  n m l  by hiin. TYT'licat :1nd corn r e r e  the only products 

of the farm made for sale. I n  1838 TTTilliam married. I n  IS39 
and 1 840 TT'illian~ m l l ~ l o w d  01 cl ~ c ~ l  s. I huilia his rrsidelwe at Old 
S w l i  lie bought se~er:il l ~ o r s c ~ - ~ o i ~ ~ c ~  to ~ ~ o r k  011 t 1 1 ~  farm. others for 
r i d  I :  ITe 1111r t~ l~s~( l ,  in liib o w l  ~ i a ~ n e  flonl tlic stores, ynlt, iron,. 
and all otllcr al,ticles needed on thc farm,  and :ic.tcd in eT r ,r-  ~*eipcc#t as 
if lie n:is the o v ~ i e r  of the c..tabli-limc~~t, hut did not sc~!l Jior offer to 
sell the p1mt:rtioll or any of the negroe, or an?- of tlic stork fo i~nd there 
~ h e 1 1  11c. n c ~ i t  illto ~ ) O ~ S W S ~ O I ~ .  

E o c l e ~ ,  t l ~ c  \ht.~.iff, i no r r  that tlic' ~ : I I P  took 11l:ic.e at Old S e c k ;  that 
the con1 n :I \  $rev ~ I I S  ill tv  o large fields 1) in2 ucal each other, q a r n t e d  
h~ a fellre a ~ i d  a linrrox dili'nf u ~ i c u l t i ~  atcd land. The r i ~  er field, con- 
taining nboiit l.iO : I C ~ C P ,  IIXS first sold. Tlic sl i~liff  : ~ n d  o t l i ~ r -  attmding 
the sale n-cre inside of the field nheu it n a s  .old al!d bought LJ- tlie plain- 
tiff. The uen. field. ro~itaining a b o ~ ~ t  20 acres, n a s  then put np and 
sold, the sheriff and others remai~iing in t l ~ e  r i ~  er field. The new field 
was ~n full ~ - i c n ~ ,  the ncarest part about 2 X  ~-a r i l i  off. This vus  alto 
purc lswd hl- the plaintiff. Tlie corn n:ls sold 21.; lt itood. in the field. 

O I I P  Small i no le  that lic n7as in the spring of 1 q 3 i  at  a sale of the 
pro]wrt\- of Tlio~mrs I ,o~ip ,  ilrce:iced, the dcfcndant and Tl'illiam, his 
son, a~i t l  m:lliv others, attc>nding tlw lliring rind d e :  tliat tlie defendant 
bid for mmiy nccroes ~111cil offered for sale, but did not get one; that  
n-lien ti10 l)iircliaser. and persolls hirinn ~ w r e  at the table g i ~ i n g  their 
r ~ o t ~ s ,  thc' defendant observed, as n reason for ~ ~ i s l l i n g  to hire negroes, 
tllnt 11r 1r:itl ::i~cn hi.; son Tl'illiani propcrtv m r t h  $30,000. 

011(1 I l o l l o ~ ~  cll w o r e  t l ~ a t  he 71 ;I. tllc, 01 cr.ec>r of tllc defemlant a t  
Old \ T c ~ k  in 1536;  that in 1,587 111, and the defcntl:r~~t l i a p p e l ~ ~ d  to be 
:rt Old Sctali togr~tlior, and n ere talliina al)out the 7 aluc, of the place ; 
that tlic c1cfel~(l:il~t wid tlie p1:rcc  as worth $92.000 ; that he had g i ~  en 
it to TT'illixnl: that ~t  as rather more tlian his share, but it could not 

11c i l~ l i t  ; that 11c inteiidctl it  for Vil l inm. and slionld direct in his 
(177)  will tli:it TTillinnl sl~oiild refund to the other legatees. This v i t -  

I I ( , \ ,  :~l.o .tated that  ill 183s 1ic n a s  :it tlic c~on~t l lo l~se  vhi le  ' 
1icqroc.s n( , i( ,  11-ing hired,  lien a certain negro m a ~ i  W:IS 1 ) ~ t  U P ;  that 
tlie d f ~ f ~ ~ i d a ~ i t  inquired for TITilliarll, sayillg TTilliarn wanted to hire this 
licgro; tllat the defendant then bid off the negro and directcd the clerk 
to p i ~ t  him don11 to Will iam; tliat this negro ~ ~ o r k e d  that  year on the 
Old Scclr plantation; that  William managed arid spoke of the w i d  
plantation as one ~ o u l d  of his om7n property. 
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liam's negroes to assist iri clearing out a fishing ground; that William 
had better stav at home and attend to his business, instead of haririg an 
o~ersecr ;  that he had been getting in dcbt $500 a rear ever since he took 
possession of the place, and that if he did not do better, he would be 
sold out in a few years; that the defendant then said, "Well, the prop- 
erty will all be sold, and if he can't live with property, he may get along 
without it"; that the defendant came to the plantation but seldom, and 
exercised no control when there, except to give advice, etc. 

Tlie defei~dant offered iio elidence. 
The plaintiff's counsel insisted (1) that from the evidence, William 

Skinner was the owner of the corn crop, being a tenant from year 
(179) to year, or, at any rate, a tenant at  will, arid so entitled to emble- 

ments; (2 )  that William being permitted by his father to enjoy 
the property as his o7vr1, and having acquired credit on the faith of the 
crops, the defendant would not be permitted to set up his claim and de- 
feat the creditors. 

The defendant's counsel coiitende'd (1)  that William mas the mere 
agent and manager of his father, having no ownership in the property 
or crops; ( 2 )  that sulpposing the principle of law contended for by the 
plaintiff's counsel to be correct and applicable to creditors, it was neces- 
sary to show that the defendant had knowledge that William was about 
to contract some one of the debts, under which the property mas sold, 
and permitted him to get credit on the faith of the crops, so far  from 
which it was apparent that the defendant had no such knowledge, but 
was unwilling and el en remonstrated against his contracting debts. 

The court charged that if William mas the agent or manager of the 
defendant, the plaintiff could not recover on the first ground, as repre- 
senting William the debtor, because an agent has no property in the 
crop, and if injured, must sue on his contract; but if the son took pos- 
session-not as agent, but on his own account-with the understanding 
that the possession was his, and although the title remained in the father, 
yet he mas to hare the privilcqe of using the plautation and negroes and 
be the owner of what he sliould make, subject to re~~ocation by the father 
whenever he should think proper, the son's taking possession would cre- 
ate such a relation between him and his father, whether a tenancy from 
year to year or a tenancy at mill, it was unnecessary to decide, as to 
entitle the son to a crop which he had planttd and cultivated, although 
it was standing on the ground at the time the fatner terminated the rela- 
tion. I t  mas not necessary for rent to be reserved. h father might give 
his son a stated sum for his snpport, or he might g i ~ ~ e  him the use of a 
plantation and negroes for that purpose. Tf he did so, and the son was 
at the expense of em-ployinq an orerseer, hiring negroes, buying horses, 
etc., although the father might revoke the gift or loan at  any time, still 
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the son would be entitled to the croi, which he had been at the ('180) 
trouble and expense of making. Whether the son mas the mere 
agent, or  was put in posscssion on his own account Tvas left to the jury. 

The court furtlier charged that  if the defendant, by putting the son 
in  possession, enabled liim to acquire credit; if the creditors, or  any of 
them, uildcr ~rhose  executioils tlie crop was sold, gaTe credit to the son 
under a belief that 11c was the owicr of tlic crops a ~ i d  had a right to dis- 
pose of them, and if the defnidaut knew that  his son was enjoying rredit 
and going in  debt up or^ the faitli of his being entitled to the c1*ops. and 
stood by w i t h o ~ ~ t  taking any measures to correct the false impression, 
he \ ~ o u l d  not bc allowed to set ul) his title to the crop against the plain- 
tiff, who rcprcsc~~ted tlie creditors, nltliough the jnry s l i o ~ ~ l d  bclicw lie 
was ~mrri l l ing for liis so11 to go in debt and rcmonstratcd against llis do- 
ing so, a ~ ~ d  althongli 11c did not know of his illcurring any of the par- 
ticular debts s ~ ~ t . d  oil-on tlie same ~ ~ r i i ~ c i p l c  that one who stands by and 
sees another buy ant1 pny for his horse is not allowed afterwards to claim 
him, and one wllo is i n  the habit of sending his serrant to a store is  
bound to pay the account, though tlie nlastcr did not send him for a 
particular artirle. 

The defendant's counrcl also i ~ ~ s i s t c d  that  as to the 50-acre field, the 
salc  as roid, berause tlie slwriff lind no right to sell at the distance of 
250 yards. 

The cowt  charged that  it was not iiccessnry for 2111 officer to go inside 
of a field in order to srll a c ~ o p ;  it n a s  suficiei~t that  he mas 

tending the sale could ( ~ x ~ t r i i ~ l e  for t l l e n ~ ~ e l ~ ~ ~  and know ~ d i a t  was 
offered for salc. 

There was a w ~ d i r t  for the l~ l :~ i i~ t i f f ,  :md a I IPW tr ial  being refused 
a ~ r d  judernent ~ ~ ~ l d c r c d  acco rd i~~g  to t l ~ t  I crtlivt, t l ~ c  de f (mhn t  appe:lled. 

RT-FPIX, ('. J. T h i ~  cast'  rises out of t l i ~  same tra~lsaction (181) 
wliich g a ~ e  rise to that  of I f o l l o ~ r ~ c l l  1%. SX.iiritcr, t r i t t c ~ ,  165,  and, if 
possible, is clwrcr for tlle plaintiff tlianl that  ~ w s .  

I f  the son was not occupyiiip the 1)l:lntation :is tlle overseer and serr- 
ant of the dcf~iid:uit, it  must follow that  llc did so oil his own :~ccount 
and for liis own bcn~fit .  Wc i~ccd 11ot go irlinntely into tlie e\ idciice for 
the purpose of estal~lisliing tliv uature of the. ocru])ation; no one can 
cloubt from what the d c f e ~ ~ d a n t  said, and from what lie and his son did, 
and from what they did i ~ o t  do, that tlic fatller n-as setting liis son up in 
the world by g i r i ~ ~ g  liiirl thc. usc of the large property of which lie put 
him in possessio~~ ; awordirigly, the young g e n t l c ~ n a ~ ~  sold the crops of 
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three years and appropriated them to his om1 use without claim or com- 
plaint of the father. V h a t  orerscer or  ste~vald would hare  been allowed 
to act in that  m y ?  Could the father maintain actions against the pur- 
chasers of the crops of 1837, '38,  and '39 which the sou sold! T h y  not ? 
I t ' i s  because t h ~  father neler  thought of claiming them, but intended 
that  the son sliould so dispose of them and alq~ropriate the proceeds; in 
other ~vords, they nere  glfts. For  the same reason, the crol) of 1840, 
produced during the ion's occuy~atioiz and by his industry, is his, both 
for the benefit of' llirnself and his creditors. The son's possession began 
v i t h  au express gift of half the crop then growing, ' 'ai~d after that, he 
(the father)  ~ o u l d  be regulated as he thought the couduct of the son 
merited." That  is the son'b own acconnt of the matter, and he adds 
"that 110 more definite ~ ~ r ~ : ~ n g e ~ i i ( ~ i ~ t  nab e \ c r  made." Thia cwtainly 
importa t h t  the father might 1ne511r11e the larid and negroes when he 
pleased, but it equally imlprts  that unti l  he should resume them he did 
not (.lain1 tllc crops that  sliould be made, but that as the first n a s  the 
son's by express gift so the others sl~ould be also. Tlie son planted and 
cultlratcd 1l1e crop of 1840, to maturity, and tlierefore that belonged to 
h im;  and so tlie jury, n e  think, ne re  properly iustructed. -1s the ver- 
dict on this ground Tws, in point of ln~v,  right, the judgment must be 

affirmed, 1ioth~~it2lstandl11g, as 71-e said in Holloz~ell i .  P X i n ~ l e ~ x ,  
(I$?) o-e do not concur in  the opinion as to the p u s i  esto1q)el on the 

defcrldant. 
I T e  also think the salc of the corn in the sniall field 7 d i d .  Although 

the sl~erif l  n-as not in or inrmcdiately a t  the field, yet 11e was near enough 
to he in plain ~ i e v  so that bidders saw for what they were bidding, and 
that is t11c purlio>e 01' rcquirilig the thing to bc present. 

PER C r n ~ ~ \ x .  S o  error. 

C' i t r t l :  IIIcSeely z.. I I a l t ,  30 S. C., 495; Sllanxon 1' .  Jo~zcs ,  34 S. C., 
90b : I'c17 y I.. I I a r t l i s o n ,  99 S. C., 27. 

1. Any irr tyulnri t~ in the return of a justice's execution levied on land. a s  that 
it was  not returned to the nest court, or that the ~erao~lnl  1)rollert)- was 
not exhausted, or any error of the court in ordering a sale of the land, 
~v11en the l)ermiinl property levied on htw not bee11 esll:lusted, can only be 
olijected to by the clcfcntlant in the execution. 

2. 011 the appucation of a sheriff for the adricc of the court how lie is to alildy 
nlo~~c)-s raised by him under several fi. Ju.9. on judymeuts in court and 
writs of rcndit ioi i i  c spo i ln s  is~uinq on orders for the sale of land levied on 
I)$ a jnqtice's execution. thc court X ~ ~ i l l  not looli behind the orders of sale 
and the ~ .c i ld i t i o i r i  e.xpoizcls i ssu i l~y  thereoll. 
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APPE \L from l l a i l e ! ~ ,  J., at  Fall  Term, 1843, of EL)GECOJIBE. 
This case came before the court upon the application of the defend- 

ant ,  the sheriff of Edgecombc, to the county court of that  county a t  
Augmt Term, 18.11. which application was in the fo l lowi~~g words, viz. : 

"The shcriff, bei11p donbtful to nhom to al)ply the moneys raised by 
the sale of the defendant's lands, as rrientioncd in his return on the fi. ta .  
of Wilson C. W h i t a k v  against Benjamin 1'. Porter, brings into court 
here the suin of $558.42, and asks the adlice of tlic c20urt how to 
appropriate the sanlc, whlcll r c tum is 111 the fo l lowi~~g  words, (I>:$) 
viz. : 

''William 1). Petway, sheriff of Edgecornbe, b r i ~ ~ g s  into court licre the 
sum of $558.42, arising from the sale of P,. I'ortcr's lmids; and not know- 
ing how to apply the said moneys, asks the court how to appropriate the 
same upon the following statement of facts, to wi t :  

"Jarnm C. Marlis, a constable, wliose office cxl~ircd at Fchrnary Term, 
1941, hariiig in his hands slunclr~ executions against the defendant 
Porter, to par t  of ~vllich Asa Edmoildston and others were surctics, h i e d  
some of those esccutions, to n~ i t ,  those in fnror of L. H. B. TVhitalicr, 
Pittnian, arid Cokcr, on two riegroes and a tract of land of Asn Edmoi~d- 
ston, and on porter's property 11 J:mu:lry, 15-11. The esecutioas of 
J o h n  Barficld, T .  a d  B. Hunter  Txrc levied 21 December, 1840, on 
Porter's hogs, horscs, corn, ctc., and on three ncgroes, as well as on 
Porter's h i d ;  the executions of Denton and othcrs v7ere levied on 2 Feb- 
ruary, 1841, on I'orter's land and prolwrty :tlonc. P a r t  of the personal 
property of Portcr  rms sold b. Mnrks on the Friday of Februaq-  rourt, 
1841, and by Xarks' rcturns brought the sum of $246. The rcmaindcr 
of the personal property of Porter (the ncgrocs) v a s  soM on tlie fourth 
Monday of Xarcl-1, 1841, for  $551. The whole amount was applied by 
l l a r k s  to a part  of the executions i n  his hands, which n w e  leried on 21 
December, 1840, in faror  of Barficld, e x c l i ~ d i ~ ~ g  a part  of Barfield's ese- 
cutions and the cscc~itions of T. and B. IIuilter then levied. The per- 
sonal estate of Edinondston h i e d  on by Marks 18emains unsold. On 95 
May. 18-11, Portcr  :wcrptcd lloticc of tllc levies on his land, and Marks 
returnccl them to May Term, 1841, of the county court on the second 
day thcrcof, and by order of tlie court r e n d i t i o n i  enponas issued on them 
to August Term, 1841. On 13 May, 1841, Thomas Mancr, a constable, 
levied the execution of James J. Pliillips on the land alone : L J ~  returned 
the same to J l a v  Term, 1841, upon which, by order of the court, a I W L -  
d i t i o n i  enponas  issued, returnable to August Term following. At May 
Term, 1841, Wilson C. Whitaker obtained his judgnlcnt and em- 
cution issued thereon returnable to tlle succeeding August Term. (181) 
The land was sold under all tllese several esccutions, which are 
nom 011 file a r ~ d  returned herewith." Signed "Wm. D. Petway, Sheriff." 
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T l ~ c r e u p o n  Ti lson C. TTTllitaker inored the court for a rule on the 
sheriff, first, to appropriate the said moneys to the execution of James  
J. P ld l ip s ,  arid then to his  ov7n ; and the sheriff, being in court, here has 
notice of the rule n-itl~out any other scrlice. And the rule mts con- 
tinned. 

,It Februar.1 Tcrin, 18-22, the folloning entry was made on the min- 
utes: "Rnle on plaintiff Vilson C. Vhitalrer to show cause wbp the  
conitable, James C. Xarlis, may not amend his constable's leries qo as  
to describe more ~xt r t icular l -  the boundaries and location of the lands 
Icl i d  011. Rl11c prantcd." 

At May Term, 1642, the motion of TT'ilson C. MThitaker 71-a; orer- 
nllcd, alitl it  nas  ordered by the co1u.t tliat t h  money. in the h m d s  of 
the .heriff Le al,prupriated pro , c i f a  to the i rn t l i t i on i  r xpc ,~ tnc  iqsuing 
from May Ti , rx~.  1541. From this older T\Til~on C. T\Tl~itaker al)pealed 
to the S u p c r i o ~  Court. 

The cabe came 011 fo:. l lcari t~g ill the S~ipcr ior  Court of law of E(1.c- 
cornhc ('olmty upon this :rppcal. nhcn tlic follon ing ordcr v a s  made: 
((, I liis caqc nolv comi~iq on to be 1le:rrd 111,011 tllc rctnru of thc dc fe~~dan t ,  
nlio is t!lc slirrid of Edct>con~bc~, and the exhihitz filed in the cause. The 
conlt is of t l ~ c  npi~iioil, and dot11 so adjudge. t l ~ i t  the moneys mentio~ird 
in the inid rr~turn arisiiic: fro111 the sale of the land of Benjamin Poi tcr  
be app!icd to the 1 i ~ i l i t z o n i s  issliiiig npon the lcrics ~ n n d e  b r  .Tame- C. 
3I:rrL~ : I I I ~ ~  Thomas I,. 1Ial1er. according to the tlatcs of the said lerie.." 

F lom tliiq O ~ P Y  TTil~oii CY. TTl~it:ili<'r appealed to tlic Sul)rcme Court. 
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raised out of the land 11nder the I c>nrlitior~is. Hrnshnw 7>. Rranson, 25 
N. C.. 298. B u t  who had a right to take adrantape of these errors and 
irregularities? Porter, the defendant in these jmtice7e executions, and 
nobody else, had a right to object. ITe, so f a r  from raising an objection, 
actually mnired all errors and permitted the orders to be mndc a t  X a y  
Term as prayed for by the plaintiffs i n  those justice's judgments. I t  is 
a maxim that  consent takes away error. The  ~ w d i t i o n i  i n  each case 
recites the l r r p  on the land by the constable, and also the date of that  
levy. A11 these levies were made before the plaintiff obtained his judg- 
ment against Por ter ;  and, of course, as they are not void, h a l e  priority 
to the plaintiff's execution. 

As to the amendments permitted to he made on the returns of the jus- 
tice's ~xecutions by Xarks ,  all me can say is that  the amendment was a t  
May and was not appealed from. The question of its propriety is there- 
fore not before uq .  W e  cai~not,  in deciding this rule, look behind the 
orders of sale and thc writs of vrnditioni elcponas issued thereon. 
I t  is  to be recollected that  the writ justifies the sheriff, and that  he (186) 
is therefore bound to pay the money to the creditors according to 
the preferences appearing upon their executions. IIere Whitaker7s i q  a 
5. fa ,  tested a t  May Term, while those of the other creditors are writs of 
cenditioni exponas on levies before May. The rule ought therefore to 
have been d ischargd and the judgment is affirmed with costs. 

PER CUHIAM. Affirmed. 

BENJAMIN ROBINSON v. DAKIEL GEE. 

1. Where the grantor of a tract of land reserved to himself and his heirs "all 
the sawmill timher on the land standing or being, or which mag hereafter 
stand or be on the said land or any part thereof" : Held,  that the grantor 
and his assignees had only a right to the saw-mill timber then on the land, 
or to such trees as might thereafter become fit for sam-mill timher when 
they became so fit, hut that they had no right to prevent the grantee of the 
land from cutting down pine saplings, though these might, if left undis- 
turbed, have become saw-mill timber a t  some future time. 

2. Held,  further, that if the person claiming under such reservation of saw- 
mill timber had been injured by the grantee of the land cutting down such 
timber, his proper remedy was by an action of trespass qunre clazcsum 
fregit. 

APPEAL from JIanly, .T., at  Special Term, December, 1843, of CI-\I- 
BERLAND. 
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Trespass qriare clausum f w g i t  to recoTer damages for cutting down 
aud using a number of pine s:i\~-mill timber tree>, and for cutting d o ~ m  
and using pine cord wood, and for cut t i l~g  donn and using pine rail 
timber, not needed nor used for plantation l)urpovs,  11po11 a ~ ~ r t i ~ i l l  tract 

of land. 

(187) The plaintiff produced a deed dated ill J u l ? ,  1400, from Archi- 
bald Reed to James Gec, of n l ~ o r n  the defendant n a s  the son and 

heir. This deed conxeyed to the said James Gce the tract of land in 
question, called '(the pine thicket." col~taining 200 acres. "to hal-e and 
to hold the aforesaid tract or  parcel of land, n.ith all and singular the 
appurtenances to the same belongi~ig or :~ppertaining. rcserl ing only to 
himself, the said Archibald 7iecd. and his heirs a i d  assigils f o r e ~ r r ,  a11 
the sa~~-mi11 pine timber on t!le same land standing and being or ~ r h i c h  
may hereafter stand or be on the said laud or any part thereof. with 
frill and a l ~ l u t e  l ) r i ~  ilegr of epresi and regress in and upo l~  tlie haid land 
at 2111 time- for the p11rposc of cat t i ly or t ak i~ ip  a v v  the said ~wcm-ed 
timber. except 0111- such timber as shall be a t  any time newssary for 
fencing and for p1:mtation n.;es on the said Innd." -Ind then followed 
the ~ ~ s n a l  c o ~  enant of n arrtlrity. Tlle plaintiff then productd a deed 
dated in Februarr .  1803, from the said -\rchibald Reed to one Dar id  
Aliderson in ~i-hicll the description of the premises conxey~d is as fol- 
lows: "A certain piece or parcel of land in the said county of Cumber- 
land, situate. l yhg ,  and being as follo~rs. 'beginning. etc. (here the 
boundaries are described), being the iame land ~\-liicl~ Trai sold to Jnnles 
Gee some years ago, and the saw-mill timber excluded, which sawlnill 
timber on said 1:ilid the said -1. E e d  01117 sells to T)arid Anderson and 
his heirs, etc., fore1 clr, and the said _I. Reed cloth warr:!nt and defeud 
the same to the wid Dar id  -1nCI~r,on slid his heir., f o r e ~ e r ,  and that  the 
said 1). h d e r s o n  sliall a t  a11 times and ~vhen  he pleases go upon the 
said land and take off and cnt don.11 :~nr- such saw-mill timber as he 
thinks proper. free from a n -  I h d r a n c e  or nlolestation vhntsoever from 
the ovner of the said land or : l n ~  other per+on or persons." By ~ i r t u e  
of all execution issuing on :I judgnirnt :rg:~inst the said David Ander- 
son, the sheriff sold, and by deed bearing date 4 Sorember,  1818, con- 
veying. to Jonathan Evans in fee "a certain piece or parcel of land, etc. 
(describing i t ) ,  being the same land sold by AI-chibald Reed to James 
Gee on 15 July,  1800, and all of the pine sawmil l  timber excepted 

tllcreon, ~ ~ h i c h  said pine sav-mill timber Tvas sold by the said 
(188) A. Reed to D. -Inderson by deed bearilig date 28 February, 1803; 

and it is tlie true intent and meaning of this instrument to sell 
and conr-ey only the pine san-mill timber n~hich ~ i o w  is :~nd  n.hicll erer  
l i~ rea f t e r  shall he on the aforesaid 200 acres of land, ~ v i t h  a11 the rights 
and p r i ~  ilepes ~c.; tcd ill the said D. -Ilnclcrson." Jonatllan ET ails on the 
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same day, by deed, conveyed to the plaintiff all that had been conveyed 
to him by the said deed of the sheriff. 

I t  was in erideilce that the tract of lard called the "Pine Thicket" 
had never been cleared except about 3 acres, up011 which was a house 
inhabited, and that nearly the entire growth thereof was pine; that the 
widow of James Gee, after his death, which llappened nearly forty 
years ago, had used the land without stint as her own, and enjoyed more 
than twenty years actual possession of it, and there mas no proof that 
the plaintiff, or those under whom lie claimed, llad ever exercised the 
right of getting saw-mill timber on the said land, but it was in proof 
that he had got some rails thereon about the time of the alleged tres- 
pass by the defendant, arid also that the defendapt acted under his 
mother's authority. I t  was also in evidence that the defendant admitted 
he had cut down for market about 30 cords of pine wood, but denied 
that he had cut domi any trees fit for saw-mill timber; and it was also 
proved that at  divers times the defendant had cut down pine wood for 
the use of his mother's plantation adjoining, though no times were fixed 
upon as those a t  which the acts mere done. 

I t  was insisted by the defendant that the plaintiff could not recover 
in this action : 

1. Because the reserration in the deed from IZeed to Gee was roid as 
a reserr n t '  ]on. 

2. That it conld not operate legally 21s all exception, and therefore 
(1) that Reed had nothing in hini to convey to Anderson; and (2) that 
even if Reed had anything in him and had conveyed to Anderson, the 
judgment, execution, and sheriff's deed Iiad not coilveyed that interest 
from Anderson to E ~ a n s .  

3. That the plaintiff, and those under ~ v h o n ~  lie claimed, had lost their 
right by lapse of time, there being no proof of iis lia~-illg ever been 
exercised. (189) 

4. That, supposing the exreption in the deed from Eeed to Gee 
to be ralid, there mas an exception to an exception which gave Gee x 
right to use men san-mill piue timber n~hen necessary for fencing or 
other plantation uses, and that the proof was that any timber of any 
description taken by the defendant had bcen for fencing or other planta- 
tion uses. 

5. That there was no proof that any saw-mill p i ~ ~ c :  timber had bcen 
used or taken by the defendant for auy purpose. 

6. The defendant relied on the statute of limitations. 
7. That the action of twspass  q z m ~  C Z ~ U S I ~ L  fwgi t  was not the proper 

action, if the plaintiff conld maintain any action. 
I'iis Honor cha1.gc.d the jury. Reserring all other questions which 

had bee11 raiqcd 1,- tllc defevd:i~~t in thif cause, 11 t  left it to them to sap 
145 



IK THE SUPREME: COURT. [26 

whether the defendant had at ally time 7%-ithin three Fears before the 
institution of the plaintiff's action cut donx or otherwiqe used or de- 
stroyed any pine trees fit for saw-mill timber not necessary for fencing 
the land or other plantation uses, or had commacded the same to be 
done or had assented to its being done before or aftern-ards or had taken 
benefit thereof. For the present, he held the action to be properly 
brought, and that the plaintiff had a right to all the sa~v-mill pine tim- 
ber which might a t  any time be standing 011 the said land, subject to the 
exception that  the defendant might use as much thereof as might be 
necessary for fencing or other plantation uses on the said land. What 
was sawmill  pine timber? was a question for them; and having nscer- 
tained what was saw-mill pine timber from the widence submitted to 
them, they were nest to inquire if the defendant had ured or caused to 
be used, at  any time within three years before the plaintiff's suit, any 
such timber; and if so, whether i t  mas necessary for fencing or other 
plantation uses on the said land; and if they so found, they mould assess 
the plaintiff's damages accordingly; otherwise they should find for the 
defendant. The jury found a verdict for the defendant. 

The plaintiff moved for a n e r  tr ial :  (1) Because his I-Ionor did not, 
as requested, charge the jury that  if the defendant cut or used 

(190) any pine timber which might thereafter h a w  become fit for sam- 
mill timber, unless i t  was necessary for fencing or other plaata- 

tion uses, he was guilty of a trespass. ( 2 )  Because his Honor did not 
charge the jury that  if the defendant cut or used (or caused i t  to be 
done) any pine timber fit for saw-mill purposes, he mas guilty of a tres- 
pass, whether the same mas applied to fencing 01- other necessary planta- 
tion uses on said land or not. A new trial was refused, and judgment 
being rendered pursuant to the rerdict the plaintiff appealed. 

Hcnr!j and  TVinsZozu for plainti-ff. 
S tsange for  de fendan t .  

DANIEL. rT. The plaintiff contends that the judge should hare charged 
the jurv that he was entitled to recorer if the defendant cut d o ~ n  on 
the said land pine trees or saplings prox~ing and progressing to timber. 
and vhich ~vould in time become saw-mill timber. m-0~-ided they had not 
been thus prcmaturcly cut down. H e  insists that he, as assignee. had a 
titlc to such growing pine trees and saplings under the reservation in  
Reed's deed to Gee "of all the sawmill  pine timber on the same land 
standine and being, or which map l i c r e a f t ~ r  stand or be on the said 
land.'' I t  seems to us, however, that  the reserration in  Iteed's deed ein- 
braced only the sn~i--mill pine timber that mas then st:lnding. with a 
contingent nsc to him and his heirs and a s s i p s  to any pinc t i m h r  
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standing on the land when i t  by growth had become fit for saw-mill pur- 
poses. The reservation is not of all kinds of trees, but only of the pines, 
and not of all the pines, but only of saw-mill pines. Whilst the pine 
trees were saplings were in an unfit state for saw-mill timber, they were 
a part of the residue of the inheritance, and might be used with that 
residue by the owner of the same in any manner he pleased; but when 
any of the trees and snpliiigs by full growth became timber fit to be used 
at the saw-mill, then there would be a cesser of estate in those trees by 
the owner of the land and an use in the said timber trecs would spring 
up and vest in him, whoerer he was, who could deduce his title 
under the said reserratiou, with a perpetual 7ice11se to enter and (191) 
cut and carry away the timber. C'lap 1 % .  Drnpcv, 4 Nass., 266, 
where much of the learning on this subject is to be found. I t  could 
nerer hare been intended by Reed, wl~rn he made the reservation, that 
the 200-acre tract of land should be a prrpetnal plantation for the rais- 
ing of pine timber for his hcncfit; hut Reed in his deed conreyed to 
Anderson arid his hrirs  f o r w c r  "the sax-mill timber only." The plain- 
tiff lias therefore only tlir ivterest that was in Anderson by forre of the 
deed from the sheriff to Evans. I t  would seem that E ~ a n s  only got what 
was t h e n  of full growth for timber; hut at  all events, until the pine 
trees became fit for saw-mill tinilxr, Rced or thc plaintiff had no title 
in them. No use in the trees could until then spring up for his benefit. 
I t  seems to us that the plaintiff had no titlc in the trees that were cut 
by the defendant. If he had, this action was the proper one for his 
redress. See the above cited authority a n d  E ~ i t t a i n  1%. McRny, 23 K. C., 
265. 

PER CURIAX. K O  error. 

C i t ~ d :  Glrion 1 % .  , l f?irra~j,  post, 5 2 0 ;  Whit tccl  7.. Pwlitll, 47 N. C., 3 8 ;  
Gvice I ? .  W r i q h f .  il).. 155; Hard i son  1 . .  h r m l i c ~ r  Po., 126 N. C., 176; 
Xell?y I - .  L ~ r n b c r  Po., 157 S. C.. 178; T ' ene~r  Co. 1 % .  .4 ngc, 165 N.  C., 59. 

ADELAIDE S. MEARES v. WILLIAM B. MEARES' EXECUTORS ET AL. 

1. A provision by a parent for a child in any manner or at any time, escept in 
the case of partial intestacy, escludes such child from the henefit of the 
act of 1808, Rev. Stat., ch. 122, see. 16. providing for children horn after 
the making of their father's will; yet to have that effect, the estate de- 
rived by such child must be ez provisione parentis, and not from any other 
source. 

2. A provision, however inadequate, will esclude a child from the henefit of 
this act. 
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3. TV11ere there is a gift in a will to a class of persons. a\ to children. courts 
are a lna j  s anxious to effectuate the intention of the te\tator hy including 
in it as many persons answering the description a i  poiiible. 

4. Khen legacies are given to children. payable or to be divided a t  some period 
subsequent to the testator's death, then those persons, whether born before 
or after the making of the will or before or after the death of the testator, 
who come into being before the period of dirision, etc.. and anmer  the 
description at that time. are entitled. 

3. In 'onstruing a father's will, although the diviyion may not be postltoned, a 
gift to his own children will be held to include all of them in being a t  his 
death unless it be evident upon the will that the testator meant the pro- 
ricion only for those living a t  the date of the mill. 

APPEAL from Buttle, J. ,  at  Fal l  Term, 1843, of Smr IIAKOVER. 
Petition filed by the plaintiff, n h o  was a daughter of T i l l i a m  B. 

Mearea, deceased, born aftcjr th? making of 1ifr father's ~ d l ,  to obtain 
a share of his estate u ~ ~ d e r  the proTisionr of the act of Assembly, R ~ T .  
Stat., c l ~ .  122, set.. 16, 17 .  The executrix and the legatees, heirs, and 
next of kill of the deceased. were ~ n a d e  parties defelldant. The f o l l o ~ ~ -  
ing are the material facts disclosed by +lie pleading,. 

On 15 October, 1538, William B. Meares made his will, of which he 
ap1)ointed his ~v l f c  executrix. rile \ d l  gires to her certain real 

(193) and personal estate for her ow11 lniliicdiate use, and then confers 
the 1)o~ver of sellillg all the. other parts of the testator's estate, real 

and personal, :it qncli times :mcl 011 such terms as  the executrix might 
think heit. Out of the prorerds of the sale. or out of the profits before 
a sale, the testator directs his debts to he paid, and t ~ ~ o  small annuities 
to be paid until J : I I I IXI~T- .  1944, to liia t n o  eldest sons. Then comes these 
clauses : ''A* n ~ j -  cxecutris is ;rnthorized, but not required, to sell my 
real estate, and n ill i l l  t1i:it regard be gorerned by circumstances, to wit, 
the practicabil i t~ of effecting hales ~ ~ i t h o u t  too great sacrifices, and it 
d l  he r1wcssar.y for the support of nlj- family and education of >ounger 
childrc.11 to ~ o r k  111~- ricc lands if not sold; and if sold, the money on 
interest v i l l  he reqnired for t h ~  samc pnrposc. I direct my executrix 
not to nialie an\- tliiiqion of that part of my estate ]lot giren to my wife 
among my 1eg:rteer mitil 1 J a l ~ n a r \ - ,  lq44, and that  until that  time the 
whole of my estate not  giren to my wife bc kept as a common fund for 
the maintenance of my  f:uniilv jni>- r i f e  inrhtded) and the education of 
my children; and  on 1 January .  1844, or aq soon after as practicable, 
uch of mv real estate as may remain unsold must be sold, and mhat- 

erer  estate there niav the11 be sllall he dirided as f o l l o ~ ~ s ,  to \Tit, into 
as many equal shares as I may hare  children then living, adding one 
share for my ~ v i f e ;  and I gire one share thereof to my r i f e .  I then d l  
that  the residue, after taking out 111:- wife's said share, shall be ralued, 
and one-fourth part thereof eql~ally dil-idrd among m? sons I - I e n r ~  W., 
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Thomas D., Gaston, and John L. Xeares, which I give to them and 
their heirs. The then remainder of my estate I direct to be kept to- 
gether as a common fmld to maintain :nld educate those of n y  children 
who are vounger than nlp son John L., and so continue until 1 January, 
1851. I then direct that the estate then remaining unexpended be 
divided as follows, to wit, that nly ions William B., 0 l i ~ - e r  P., Edward 
G. receive a sum equal to that allotted to my other children in 1844, 
and my son Walker a like sum and $500 more to bring up his education 
to equal maturity, and that the residue then remaining be equally 
divided among all my children then l i ~ i n g ;  and in case either of (194) 
my children should then be dead and have left a child or children, 
such child or children shall have their parent's share." Then follow 
several clauses, in which the testator directs that any money not neces- 
sary for the maintenance of his fanlily and education of his "children" 
should be invested in stocks; and upon the death of any of his "childrm" 
under 21  and without leaving issue, limiting orer the share or shares 
of the one or more so dying, to the "survivors or survivor of his chil- 
dren"; and upon the death of "all his children" under 21 and without 
learing issue a t  their death, he gives the whole property to his wife. 
The testator then adds : 

"It is my mill, and 1 so order, that all my rhildren be liberally edu- 
cated, and that there he expended upon their education as much as may 
be necessary for that purpose, wen if i t  exhaust both profits and prin- 
cipal; and, further, that if i t  shall appear in J a n u a r ~ ,  1844, that my 
youngest children cannot be educated from the income of my estate, if 
the allotment and division herein before appointed to be then made 
should be made, then I direct that said allotment and dirision shall not 
be then made, but my estate must be kept together and the income ex- 
pended on the education of my younger children." 

At the time of making the will the testator had the eight sons rnen- 
tioned in i t  and no other child. Tn 3Ia,v, 1839, the testator had a 
daughter born, Adelaide S. Meares, who is thc present plaintiff; and in 
October, 1841, the testator d i d ,  leaving his wife and the nine children 
before mentioned sarriving him. 

I11 September, 1543, the prcsent snit mas commenced by petition by 
the daughter Adelaide S., by n next friend, against her mother and 
brothers, setting forth the facts a b o ~ c  and chiming to have such por- 
tions laid off to her of the testator's personal and real estate as she 
would hare been entitled to had her fat1ic.r died intestate, insisting that 
he had made no provision for her. The answers admit the facts, but 
insist, on the other hand, that the will does provide for the plain- 
tiff, and therefore that sllc can hare nothing more. 111 the (195) 
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Superior Court there was a decree pro forma for the plaintiff, and an 
appeal to the Supreme Court. 

Badger  for p l a i n t i f .  
Y o  counsel for defe~lclatlts. 

RUPFIN, C. J. The present proceeding is founded on the act of 1808, 
"to provide for children born after the making of their parent's will, 
by which it is enacted that when a child shall be horn after the making 
of the parent's will, ai?d sucir pnrrnt  shall die w i thou t  hnfjing made  pro- 
I i s ion for said child,  the child shall be entitled to such portions of the 
personal and real estates of the parent in value as he or she would have 
been entitled to had the parent died intestate, which portions are to  he 
made up in a manner specified in the act. The plaintiff's right, thcrc- 
fore, depends upon the inquiry presented in the pleadings, whether her 
father's will does or does not make provision for her. The act, indred, 
does not require that the provision by the parent for a child born after 
his will mas made should be by the will itself; and there is no doubt 
that n. provision under a settlement, or otherwise, executed either before 
or after the birth of the child, would prevent the claim of a portion 
under the act, for the act does not proceed upon a notion of compelling 
the parent against his wishes to give an equal share of his estate or 
any part of it to eoery child, but it supposes that every parent is desir- 
ous of performing the natural duty of making a provision for each 
child; and, therefore, when it happens that a will is made by a parent 
who did not contemplate the birth of a child subsequently, and in con- 
sequence of that gave away all of his estate to his other children or to 
other persons, thereby leaving an after-born child destitute, the law 
interposes this provision beneficently i s  supplying that which i t  pre- 
sumes the parent must have intended to make and would have made after 
the birth of the child had not death surprised him, or a mistake as to 

the effect of his will, or an unaccountable supineness prevented 
(196) him from making the alteration dictated by natural affection. 

But this cannot apply to the case of a competent provision by 
other means, for me can see there a reason, consistent with nature, why 
the parent should not alter his will, or eren declare in it why he does 
not make therein a further provision for such child. I t  may be said, 
indeed, that would apply equally to a case in which the prorision for 
the child came from a grandfather, or a collateral relation, or even a 
stranger, since the substance is that the child is not unprovided for, 
and that may have induced the parent not to gire more. But it is im- 
possible that the wisest men can foresee ercrp possible state of facts on 
which a lam map operate, and proridr i n  it accordingly. The usual 
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source of prorisioiis for children is tlie parent, : l i d  tliervfore tlic Legiq- 
lature has adopted its enactnicnts to that case, and confined tliem to it. 
While, therefore, a prorisiou in  ally nlaniicr or  at any time by the parent 
for  the child-except, by nccessnry construction of tlie act, oiie by reason 
of a partial intestacy-excludes tlic case from the operation of the act 
of 1808; yet to hare  that  effect, the estate derived by the child must be 
ex pprocisione p a r e ~ ~ t i s ,  both by the words and the spirit of tlie act. 

Bu t  iri this case there is no other prorision for the plaintiff but that  
i n  the will, if tliere be any in that instrument; and the case, therefore, 
turus 011 the coi~siruc~tiol~ of tlw n ill. I f  the act of 1808 had nerer 
passed, there is little doubt tliat is ~vould be readily discovcrcd that  this 
will did not exclude, but included, the plai i~tiff ;  for courts are always 
anxious to effectuate the intention of testators, when tliere is a gift to a 
class of persons, as to children, by ineludiiig in  i t  as many persons 
answering the description as possible-seeing they all stand in the like 
relation to the testator, aud, when a parent, i n  a very near relation. I n  
consequciicc of th i i  inclination, a nunlber of i & x  of construction Imw 
been laid down, under several of ~vllich the plaintiff nould get :L pro\ i- 
sion, though i t  l~aplxi i s  an  inadequate one, under her father's will; for, 
although, wlien i t  is clear :i testator meant to confine the gift to children, 
or  to any other class of persons, to tliose only d o  mcre i ) ~  cssc a t  
the making of the will, that meaning must govern; yet the inten- (197) 
tion must be plain, to h a m  that  effect. When, howcrcr, legacies 
are gircn to children, 1)agablc or to he dirided at some period suhseqneut 
to the testator's death, then tliose persons, d ie t i le r  born before or after 
the making of the will, or before or after the death of the testator, who - 
come into being before the period of division, etc., and so answer the 
description a t  that  time, are clntitled. T7a/zhooli 1.. I loqem, i S. C., 1 7 s ;  
Fleetwood I ? .  F l ~ c f ~ o o d ,  1 7  3. C., 222; K i r i g h f  1 .  TT'all, 19 S. C., 123. 
But  in c~oiistruing a father's will, althougli the d i ~ i s i o n  may riot be post- 
poncd, a gift to liis own children will be held to include ell of then1 in  . 

being a t  his death, unless i t  be evident upon the will tliat the testator 
meant tlie provision only for tliosc l ir ing a t  tlie date of the will; for  the 
law presumes lie intended to fulfill his liatural duty by providing for 
each one, and, tliercfore, if it  be possible, ~ece i r e s  his words in that sense. 
This is strongly exemplified in  Xatch~oicl;  c.  Cock,  3 Ves., 609, and 
Frecwmntle 1 . .  T a y l o r ,  15 Ves., 363; the former of which was decided hp 
L o r d  i l l ~ ~ a n l c ? ~ ,  arid the latter by S i r  ST'illicim Grant ;  i n  which i t  was 
r e ry  apparent tliat only the cliildrcn in existence wlien the will was 
made were within the contemplation of tlie testators; pet, as tliere mas 
no a p p a ~ i i t  p u r p o s ~  to exclude others, tliosc after horn were admitted 
under the general term. '(children" of tlie testator. Here me hare  not 
(only the c>ircurnstanres that tlicre a w  future di~isioiis ,  and that  the 



I N  T H E  SUPREME COURT. [26 

objects of the testator's bounty are his own children, but the testator 
says that in the meantime "all my children" shall be educated in the 
best manner; and then those dirisions arc to be made in shares equal 
in number to t h e  chi ldren t h e n  lizing, and, finally, t h e  residue, after 
taking out certain parts for four named sons in 1851, i s  t h e n  t o  be equa l l?~  
divided between all the testator's chi ldren t h e n  Zivinq. Here is an ex- 
press provision for the plaintiff, to say nothing of the cross-limitations 
among the children upon the death of any not leaving a child and under 

age. As before mentioned, the statute only provides for the case 
(198) where the parent dies without having made provision for the 

child, which means, without making any provision; for the act 
does not mean to judge between the parent and child as to the adequacy 
of the prorisions he may choose to makc, but only to supply his acci- 
dental omission to make any, and in doing that the rules of the statutes 
of distributions and descents are adopted, because there is no other. 

PER CURIAM. Reversed and petition dismissed. 

WILLIAM McKINDER v. THOMAS B. LITTLEJOHN, BDMR. OF WIIiIJAAI 
VA4UGHAN, DECEASED. 

Where a debtor relies upon the presumption of payment from the lapse of time. 
nnd the creditor endeavors to rebut that presumption by showing his 
insolvency, the creditor may also offer in evidence the circumstance of the 
debtor's residing at  a great distance from him as tending to show that. 
although the debtor may have had property for a short time, yet the 
creditor had not an opportunity of knowing that fact and of getting satis- 
faction out of that property. 

A l ~ , ~ ~ ~ i ~  from GEANVILLE, at Fall Term, 1843, ilIanly, .J. 
Debt, commenced 31 July, 1837, on a bond given by the defendant's 

intestate and one John Qaughan on 15 August, 1811, payable 3 1 August, 
1811. The defendant pleaded "payment," mid to cstablisli it, relied on 
thc presumption of payment from the lapse of time. This presumptio~~ 
x-as attempted to be rebutted on the other side by proof of the insolvency 
of the defendant's intestate, connected with his residence at a great dis- 
tance from the place ~yhere the plaintiff resided. I t  was admitted that 

the plaintiff resided in Norfolk, Qa., and the defendant's intestate, 
(199) after his removal in 1812 from North Carolina, where the debt 

was contracted, resided until his death, in 1819, in Mississippi. 
John Vaughan, the other obligor, i t  was admitted, had always been 
insolvent. The plaintiff's witnesses deposed that the defendant's intestate 
x7as insol~ent when he came to reside in Woodville, Miss., in 1812 ; that 
his practice then as a physician did not more than defray his and his 
family's ordinary expenses; that he was nerer able to pay for the house 
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i n  which Ile lireci, of which the price was only $250; that  he left a t  his  
death some of his store bills unpaid, and from the i l ~ s o l w ~ ~ c y  of his 
estate they nerer mill be pa id ;  that  he TT'RS insolwnt when 1 1 ~  died, lear-  
ing his only child upon the charity of his friends. I t  was also prored 
that, a short time before 11;s dratli, l ~ c  \rrote x desljondii~g k t t e r  to liis 
brother i n  this State, conlplaining of his continuing distrcsscd circuin- 
stances as to property and his bad state of l~eal th ,  and begging llis brother 
to take care of his child in case of death, which he shortly expected. I t  
was proved that this letter Tras of the same character with 111a11y others 
to his brother during his rcs idenc~ a t  VCToodrille. The plaintiff's n ritliesses ' 

deposed that  a t  no tinie from his coming to settle a t  Woodville to his  
death was he able to pay a sum equal to this dcbt, c ~ c ~ y ~ t  t h i ~  c~urrriit 
bills for the support of hi~nsclf and liis family, and, indwd, 1 1 ~  did not 
pay all of them. On tlie otlirr band, the defendaiit's ~ \ i t i ~ e s s ~ s  dcp0sc.d 
that  mllen the defendant's intestate m i l t  to W o o d d l c  in l h l d  llc wa.: 
i i~solrent  ; tliat hc then coinmenced the practicc of nicdiciue anld had a 
T-erv good practice, s~qq jos t~ l  to be worth uptvardi of $2,000 a year, 111) 
to the year 1817 or ISIS, wlicii from liis I d  llealtll Ilr was conipcllcd to 
g i re  up  his profession; that lic then obtained $5,000 or $6,000 worth of 
goods and carried on incrcliandise for about 18 months, until his death, 
in 1819; tliat 11c x i s  in possession of a d~wlling-house :md lot, a store- 
llousc~ and a doctor's shop; that  he was reported to be solrent and in good 
credit ; and thesc witnesses gal c i t  as their opinio11 that  he was 
able in thosc times to harc  paid the deht 11ow sued for. The, (200) 
defcndant's counsel praycd the court to instruct the jury as fol- 
lows : 1. That  if upon the el idenc-c I d o r e  tlicrn they should be of opinion 
that  the defrndant's intestate ~ri ls ,  CIur111g liis residenct at Woodrille, in 
Nississippi, solrent and able to pay the plaintiff's debt, then the pre- 
sun~pt ion  of paymcwt was not repr~llcd, :md t h y  sl~oulcl find for thr  
defendant on his plea of p a p e n t .  2. That  if upon t l ~ c  said o r i d e ~ ~ c e  
the fact of the intestate's sol\ency during his said rclsidcwce n a s  left in 
doubt, so that the j u r ~  sho~ild he unable to say from the erideiicc w'c~ether 
lie was s o l ~ e n t  and able to pap, or  tlic contrary, then, as it was for the 
plaintiff to show the insolrency af f i rmat i~  ely, the defendant xTas entitled 
to  tlie benefit of the doubt, and tlir jury should find for tllc defendant on 
h is  said plea. 3. That  if the c~ idcnce  did not show to the j w y  a con- 
tinued inability in  the said intixst:rtc. to pay, from 2 1  ,\ugnst, 1511, till 
his  death, the presuinpt io~~ of pa>rnc~lt  rcmaiilrd, :nld tllc jm.7 shonld 
find for the defendant on llis said plr:~, 4. That  if the jury believed the 
witnesses for the defendalrt instcad of those for the plaintiff, :1nd found 
the solvency and ability of tlic said i~ltcstatc to be as stated by thr  said 
witnesses for the defendant, tlicn the presumptioi~ of payment was not 
repelled, and they should find for the defendant olr his said plea. 3. That  
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in passing upon the plea of p;~yment the ju r j  were not at liberty to con- 
sider the resideliw of the parties-that is to say, that  of the plaintiff in 
T7irginia and that of the intestate in 3Iississippi-as repelling the pre- 
sunlption of l q ~ n e ~ ~ t  or as affording arly mideuce tending to repel the 
same. 

The court declined to gixe these illstructions as prayed for, but in- 
structed the jiuy that whene~er  a bond like the one befou. them had 
continued ro lic for 20 years or marc after it fell duc, the la\\ &clared 
it should thewaiter lie uuder :I presumption of payment;  that the jnry, 
tlwrefore, ill lnr cstigating the casc, sl~ould begin by assumitie the legal 
position that  the bond in question is paid, and then proceed to inquire 

~rl lether there is proof suficient to satisfy them that it is not pa id ;  
1201) that  it would be erroneous for the jury to consider t l ~ e  case upon 

the point of inquiry whether there is proof of p a p e n t  in the 
ddcwse; that the plaintiff, to entitle himself to rccoTer, must make out, 
:I% ti p r t  of the case, not only that  the bond n a s  executed. hut that  it 
~.cw:tins unpaid:  that proof of the n e g a t i ~ e  n as an  ac t iw duty, wl~ich 
the larr cast upon the plaintiff, and if he had not lwrfornled that dut>- 
11c llacl not entitled l~inlsclf to the ~ e r d i c t  of the jury. The  jury Iiere 
then directed to consider the whole testimony and determine wlletller the 
presumptior~ of fact that  the bond was paid had been disprowd or 
~~butted-whether the proofs with regard to the pecuuiary embarrasi- 
n iwts  of the defendant's intestate and the distance of his separation 
f ~ o n l  the l)lnintiff, taken together, were sufficient to satisfy them that  
t l ~ c  said ohlipor cwuld not and, in point of fact, did not pay the bond. 
I f  the proof be zufficient and the jury be satisfied that  the yresmnption 
already explained has been repelled, there should be a ~ e r d i c t  for the 
plaintiff: other~vise, if the jury be not satisfied, the presumption v l~ ic l l  
the law raises must have its effect, and the ~ e r d i c t  should be for t11~ 
clcfcndxnt. The jury 13-ere informed, in conclusion, that  the court could 
not say there TI-as ilo proof tending to show that the bond waz not paid. 
There n a s  believed to be some proof (such aq that d r e a d -  nlentioned) 
bearing upon this point, and it mas submitted to them. TThether i t  be 
sufficiel~t for the purpose was a question for  the decision of the j u r ~ .  

The jury found a rcrdict for the plaintiff. and, judgment being ren- 
d e ~ d  thereon, the defendant appealed. 

C;ruhnm for plaint i f .  
?:arlger a i d  I d e l l  for de fpndan t .  

I L ,  J .  The  defendant now insists that  if upon the testimony in 
thiq case the jury had a doubt  whether Williain Vaughan, a t  any time 
1v11il.t 11c remairrecl at TTood~illr, v a s  able to pay this debt, then he was 
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not insolrent within thc nieaning of the law dwlaring that eircunlstance 
sufficient to repeal a presuniption of payrncnt after a lapse of 20 gears. 
The answer is, that the court left it to thc jury to say whether 
William T'aughan "could no t  puy" during that time; and the j u r ~  (202) 
by their rerdict h a w  said that he could not hale paid the debt 
during that time. I f  the evidence had been sufficient to hare raised a 
doubt  in their minds, we suppose that they would not I l a ~ e  returncd a 
rerdict that he was no t  at any time able to pay the debt. William 
Vaughan mas insolrent when he gave the bond, and also when it became 
due. He remo~ed to Wood1 illc, a considerable distance from the plain- 
tiff's residencc, and in eight years thereafter he died insolvent. The 
judge, in his charge to the jury, did, it is true, mis up the circumstance 
of distance between the parties upon the point whether Vaughan could 
and at  any time did pay during that period. The defendant contends 
that for a small space of time (18 months) in the said 20 years Vaughan 
was (by his ~ ~ i t n e s s )  proved to hare had in his possession at  Woodville 
a house and lot and other property, worth from $5,000 to $6,000; and. 
therefore, that he (Vaughan) was not co~~tinuousl?y insolrent during the 
wllole space of 20 years from the time the bond became payable. The 
law makes i t  the duty of the debtor to seek his creditor and pay him. 
Take the fact to be, then, that for the space of 18 months during the 
latter part of the first 7 or 8 years in the 20 years from the time the bond 
became payable Vaughan did hare at Woodville the means of payment, 
then the circumstance of distance between the debtor and the creditor 
might, we think, be left to the jury, with the fact of a continuous insol- 
vency during the residue of the 20 years, as some evidence that the debtor 
did not pay the debt during that small space of time. I t  comes within 
what was said by this Court (McKinder v. Littlejohn, 23 K. C., 66), 
that the repelling of the presumption will not be hindered by the fact 
that the debtor had a rerersionary interest in certain slaves which rested 
in possession but a short time beforc the suit was brought, when it did 
not appear that the creditor knew of the existence of the re~ersionary 
interest. The distance is material only as prerenting the possession of 
property by the debtor for but a short period from counteracting 
the effect of insolrencp as a circumstance repelling the presump- (203) 
tion of payment; for if the debtor, liring more than :I thousand 
miles from the creditor, and in a situation between ~vhic.11 and the p l x ~  
of the creditor's residence there was but little comn~unication, should 
hare had in possession property of valw to pay thc debt but for n rerv 
short time, so that the jurg should think the creditor did not know- of i t  
and could not get payn~ent out of that property, it might be regarded as 
being, substantially, a continued insolrencp, espcciallp where, as here, 
the dcbtor seems 1):rrcly to hare had possession of p rop~r tp ,  without its 
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appearing how he got it and whether he had paid for it. Immediately 
afterwards, his state was that of absolute destitution. Therefore, we 
think the residences of these parties was, in reference to the other facts, 
some el icleiice in aid of the insoh ency aild general state of destitution of 
the debtor. Lastly, me think, of caourse, the court ought not to have 
charged the jury, as prayed, that if Yaughan had in his possession a n y  
property at Woodville, or anywhere elsc, thcu that  fact took him out of 
the state of insol~ency,  which would repel the pr~sumpt ion of payment 
after the lapse of twenty years. Although he might be able to lire, p t  
if wl~ollg unable to pay this debt, i t  is  justly to be considered insolvency 
tlirougl~out. The judgment must be affirmed. 

P~ i t  (21 RIAX S o  error. 

Cited: W a l X e ~  1 % .  W ~ i y h t ,  47 S. C., 157; l l ' oodhous~  I . .  S i m m o ~ s ,  73 
K. C., 32;  Grunt  c. B z i r g l ~ y ~ ,  84 S. C., 568; Rorvlar~tl 1 % .  1T'i~tlZey, 86 
S. C., 38;  Campbe l l  73. llrozvn, ih., 378; Long  I . .  C l e y y ,  94 S. C., 766; 
A l s t o r ~  1 % .  IIuwX-ins, 105 S. C.,  7. 

(204) 
HESRY J. CASKON v. ETHELDRED J. PEEBLES. 

1. Where, in a deed of trust for the satisfaction of creditors, the maker of the 
deed reserves to himself a general power of revocation and the declaration 
of other trusts bg which he may be benefited, the deed is fraudulent on its 
face. and void. 

2. I h t  where the maker of the deed only reserves the privileqe of adding to the 
i~urnber of preferred creditors others of the same class, the deed cannot be 
l?ronounced by the court fraudulent on its face, but it must be left to a jury 
to determine whether such provision was inserted with a fraudulent intent. 

L b ~ . ~ a ~  from IIALIFAX, Fall  Term, 1843, Bailey, J. 
Trespass, in which the jury four~d a wrdic t  for  the plaintiff, sitbjcct 

to the o1)inion of tlle court upon the following case reserved: 
I t  was admitted oil the trial that Samuel B. Spruill, on 16 August, 

1841, executed a det,d of trust for the purpose of securiiig certain credit- 
ors therein named, and that  the same lms  duly proved and registered 
before the teste of the executioas, or either of them hereinafter men- 
tioiied; that the debts specified in the said deed were true debts; that the 
said Spruill, a t  the time of the execution of the deed, was insolrent a ~ l d  
imable to pay his debts, and that the deed conveyed, or  attempted to 
convey, all his property. The trust ill the deed was, that  the trustee 
should sell all the property and apply the proceeds of the sale to the 
p a ~ m e n t  211.0 w f a  of certaiu debts, particularly described and enumer- 
ated, and for which certain sureties, whose names \ITere mentioned, were 
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RUFFIS, C. ,J. When this case 11-as here before (24 S. C., 449)) the 
Court declined deciding thr point now made in it, because it did not 
arise on the state of facti. I h i d e s ,  wc consider e l  ery question affecting 
cr~ditors,  and on which there i i  ercn a slight probability of protecting 
thrm against the contriranccs of insolwnt debtors by assignments for 
the benclfit of a favored few, to be a question well worthy of consideration, 
and, for that purpose, of being kept open m ~ t i l  it comes up so directly as 
to make its decision a duty. That duty has now arrived; and after hav- 
ing bestowed on it an earnest attention, we are of opinion that the court 
rannot pronounce the deed frandulent in law and roid upon its face, and, 
therefore, that the judpnlrnt must be affirmed. 

The deed was mad? in Angust. 1541, with a provision for a sale in 
January, 1542, at the latest, and directing the proceeds to be applied to 
the satisfaction of a number of specified dcbts for which X r .  Spruill had 
giren sureties, and which amonlited to more than twice the d u e  of all 
his propertg. I t  has, then, this clause: "It is, however, stipulated that 
as the said Samuel B. Spruill is anxious to save harnlless all his sureties, 
if there be any unprovided for in this indenture, hc is at liberty to direct 
them to be paid in like manner as his other .sureties are." And i t  now 
appears that there was a debt of that character for about $80 which was 
not mentioned in the deed. I t  is insisted on the part of the defendant 
that this gives to the debtor an undue control over the trust fund, amount- 
ing substantially to a power of revocation and appointment, and there- 
fore the deed is fraudulent and ~ ~ o i d .  

We fully agree that if this deed contained such a power as that 
(207) snpposed, it would be clear17 fraudulent. A provision for the 

debtor himself or his family, before his debts be paid, and a 
reqnisition on the creditors that the? should consent to such provision 
or should release him, or any other clause by which it is apparent that 
the debtor executed the deed for his own advantage, mould constitute 
fraud. Those purposes, thus ~ T ~ T P S S P ~  in the deed, are so directly dis- 
honest and against lam that no cvidence cl~hors can explain them away. 
Therefore, the court may say the fraud is patent in the deed and makes 
it void in law. 

A general power of revocation and appointment mill have the same 
effect; for that is virtual om-nersliip of the property, as the law supposes 
that every such power will be executed for the benefit of the person who 
has it. And as to the intent, it is the same, whether the power be in 
form a general and absolute power of rerocntion or a pomw to encumber 
at  the pleasure of the grantor, as ~ 7 1 s  decided in  Tu7buck 7>. Marbury, 
2 Tern., 510. There one made a deed to trustees and their heirs, in trust 
to sell and pay all his debts, with a power, nevertheless, to himself to 
mortgage such part of the estate as he should think fit. Then judgments 
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were obtained agaiust 11ilu; i111d the question in tlicx canw was wlwther 
they mere to c20nie in, 1111dcr tll(> deed, al1c1 be paicl ill an ayerae.e with 
other creditors, or  be preferred as judgment creditors. I t   as held that  
the deed was fraudulent :IS to the creditors 1,. jndpnlc,~rt, because the 
power to mortgage aud charge what slinls be WTI- fit was :I lmver to 
charge to the full value of t l ~ e  cstate, so as to nnlonnt i n  effect to n powel* 
of rewcation. That  decis io~~ in r~ fe ren re  to creditors is in the spirit of 
the clause of the St. 27 Eliz.. c. 4, ~vliicll makcs ~ o i d  agailrst pur- 
ellasers a prcr-ious cour.eyalice n-it11 pox cr in tlic grantor to revoke, :~lter, 
or  determil~c it. although he l ~ d  uot rc~roked it before tllc s e c o ~ ~ d  con- 
veyance. Of this statute Lord CoXc says, ill Ttuiilcl's t a w .  3 R(.p., 83a, 
that  i t  made ~o lun ta r j -  deeds, il~aclc with power of revocation, a s  to pur- 
chasers, ill e q ~ d  dcqrce nit11 ron\e,va1ices made Ly fraud and 
c o r i ~ ~  to defraud p~u.c.l~ascrs. -\nd in S2b he lays i t  down that if (205) 
-1. resene  to liinisclf a i )o~vrr  of re\ oration. with the assent of B.. 
and afterwards -1. b:rrenin and sell the land to auotlicr, this ba~. ra in  
a d  s:~lc iq gooil TI-ithi11 t l ~ c  remedy of the act: for oth(~rwiw t l i ~  good 
p ro~ i s ion  of the art ,  bj- a amall ndditioi~, an e l i l  i~ i rc ,~~t io l l ,  ~vonltl be 
dcfcated. T l ~ i s  last obacrration is. p~*ob:~bly, to he 1111t1cr.tood ~ r i t l ~  some 
qnalif icat io~~ ; lor  n lic>rrl tlie I) ( ) \ \  cr of re\ oration is not abbolntc,, b11t 
e loggd  xi-it11 :I colidirioli t l ~ ; ~ t  is not illusorp. thr  clwtl nonld not seein 
to bc inorc witliili tlic rt~ason tl1:111 tile ~ ~ o r c l s  of the qtatutc. T l ~ u s ,  i n  
17'zllis I , .  X u r t i i c ,  4 Term, 39. i t  scwli. to be yichldcd on all hn~ids  that  a 
settlcnle~lt 1) it11 l,onc>r to the s ~ t t l r r  lo r c ~ o k e ,  :1nc1 t l l ~  tnlstws to sell the 
estate, so as t l ~ c  plu.c*Iiasc ihonld be paid to t l i ~  trnstw and inrested in 
other lands to the s a i i l ~  I I S C ~ ,  TX auld 1~ qood, goinp c1e:~rly npon the ground 
that  there conld 1 1 1 3  110 bcwcfit to the scttlcr m~d( l r  tlic ponw.  sinre he was 
not to get thc rnoucJy. Imt tlic, tnl5tee n-:is i l ~ t e l p s c d  to take the 111oneg 
for the bcwefit of others. and thercfol-c w:lr not n mcrc color. Rut if the 
condition be but colorable, so that  the power is in far t  tniitarnonnt to a 
power of rc~ora t ion ,  it vi l l .  l imwwr ~ c i l c d  1,- artifiw, makc thc deed 
void as to a ~ U T C ~ I ~ S C I ' .  T1i11s. ill Lrr t  cwrlcr 2. .  ElcrcX<fonc, 2 LcT., 146, 
,4. n a s  inclcbted 24.000, Sol nl1ic.h T. L., his f:rther-i~i-lm~-, was llis snrctv, 
and a t  t h  instanw of 7'. T,. he lcrircl a fine to t ~ o  perions in fee, in 
trnst 21t the ~.cqnrst of 'F. Ti., to \ell mi7 of the land and png those debts 
or  any others for whicll T. L. should be bound for -2.; then, to pap d l  
s~lcli debts of ,I. as n-clac tlim dne, :lnd qholdd 1~ certified by *L. a n d  his 
creditors by :L ccrtilil~ c1;1j-; :\lid th(w, upon ulterior trusts, ]lot Iicwssary 
to be l~oticed a t  p ~ ~ r ~ s e ~ ~ t ,  ~ r i t l i  a p r o ~ i s o  (anlongst others) that. r i t h  the 
coi i se~~t  of t l i ~  father-iwl:\~v. T. L.. and one K. I,., the said *I. miglit 
make leases for any 1):lrt of the lauds for any number of years, \vitll or  
mithont rent. *\. and the. tn~stec,s sold and ron~cyed  land to thc ~x111e 
of ;C12,000, and tlicre~vitll debts mw paid;  then A. alonc sold other 
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(200) lauds of £400 per an. and convc,yed them, arid thc. ln~rcliaser 
held them many years witlrout disturbance, and thcn mortgaged 

the residue of the land;  and 11j)on a trial at bar of an cjectrnent between 
the mortgagee a11d one claiming u~ ide r  the fine, thc jury foulld for the 
mortgagee under the direction of thc court, for these reasons: The con- 
tinuing i11 possession and the salc of f4OO per an. by himself solely, 
while t h ~  trustees joined ill the s a k ~  of the other part, mas a badge of 
f r aud ;  sc.condly, the proviso to make loans for sup term without rent, 
with (.onsent of the trustees, liut it  in his power to defeat the whole set- 
tlcme~lt, and those wcre trustees of his ow11 rolulitarp nomination. This 
casc 1)resents several points for ohservatioir material to that  now before 
the C'onrt. One is, that  the first reason must hare  beer1 one left to the 
jury, sinccl tlie circnnistances on mhicll it rests arc stated to bc bzrdges, 
and but badges, of fraud. -2nothc~ is, that the next was probably left 
to thc jnry dso ,  as the court eoultl 11ot know tlie trustees (whose coilsent 
was r q n i r ~ d )  w r e  t h ~  mere agents of the settler, put into the deed to 
hclp on his viem, aiid lint to check him when about acting to the prcju- 
( h e  of tlie creditors. Thlt if tbat was not so, and the court directed the 
jury to fi~rd the deed fraitdulent, as coming ~ i ~ i t h i n  the St. 27 Eliz., i t  
m w t  linrc b c ~ n  olr the gro111id that  the power to lease withoat rent. 
uridcr any r~stri(2tioli as to coliseiit of others, must have bccli inserted 
wit11 a view solely to the perbonal advantage of the settler petting heayv 
fines, vhicli would go into his omli pocket, instead of rents, which would 
go to those to ~vhom tlie estatr woilld go u~rd(>r thc settlement, still having 
respect to the hmefit 1)rovided in the conreyalrce for the grantor. Bu t  
the most apl)oritc, fact to our present purpose is, that  one of the uses of 
the fine is ] ~ r e r i s ~ I >  of tlic same character with tlie clause in  this deed 
ou wh ic l~  it is i rul~e;~clird;  aud so f a r  from haring been deemed a fraud 
p e r  s r ,  mllicll ttr-oi&d the co111 eyancc ill lam, it mas uot ercn noticed to 
the jury as one of the badgc.5 or c>~idenccs of fraud to be considered by 
theni. The provision alluded to is that before mentioired, secondly-that 
is to say. "ill trnst to pay such debts of ,I. as wcrc3 then due and should 
hf. rertifird hy A\.  and his creditors within a time limited." I t  is  not, 

therefore, the mere fact that  the ap lnq r i a t ion  of the trust fund 
(210) map be changed, or that  the debtor may modify the appropriation 

by letting in other creditors existing at the time, that  converts the 
1)o~wi' to do those acts into a fraudulent power of rerocation, either 
literally or snbstantially. The true pri l~ciplr  is, that  if i t  appear ex- 
])1.c~ssly to be for the benefit of the grantor, as every general power of 
rerocatiou nlust be, or to he a contrivance designed for that  elrd, although 
corercd by s o m ~  form v i th  a ~ i m -  to conceal that  end, then it is fraudu- 
lent ii~itler the statntcl, h i t  other~visc there mi~s t  be a purpose actually to 
d w e i ~ c  found hy thr. jnry. I11 (iriffiic I . .  Stailhopp. Cro. Jac.. 435, there 
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v a s  a lease to one, in trust for the lessor's wife ( in pursuance of a promise 
before marriagr, n it11 a pro\-ihion c~~dorsed,  that  tlic illtent TTas that when 
there should be a jointi~rc of f1,000 per all. settled upon her thr  lease 
should be lo id ) ,  :md i t  wis  cmltendcd to be f r a ~ i d d e n t ,  because by the 
pro~-iso i t  \\.as to d~termi l ic  :it the p i - t , ~ ' s  will. Rut t 21~  court held other- 
wise, and took this d i f f~ rencc  : That  \ h 3 1 1  10tu1s art' n~itdc ~v i th  a pro\ i w  
that if tlic lessor pay t m ~ s l d l i i ~ ~ s ,  that tlie loan should be roid, it  is 
apparent that tllc slml is not tlic value of tlw land, biit only limited as a 
power of imocation, and thcrrforc~ void. But if thc proviso be that  if 
the lcssor pap 51,000, then the lease shall bc yoid, this is  not fraudulent, 
but the lease sliall be good agaii~st  the purchaser if the money be not 
paid thereon; for, ill truth, this last is but ;I common mortgage, and the 
w m  is not colorable barely. 1 h t  in .lc?rX,itls I.. K q r n i s .  1 Leo., 180, i t  
was held, wpon ;L spcrial rerdict, that a settlemcltt TI-it21 a power to the 
settler to charge the sum of £1,000 oil a large estate vas  not roid, because 
"it is not a pan-er mitllin the wortls of the statute (it being a pa r t i cda r  
sum) to revoke, determine or alter tlic estate; and  110 frurid be ing  fovnrl ,  
t h p ~  ( t h p  c o u r t )  could rlot o d / u d q ~  t l r ~  coi~r3cyaizce f r cnu t lu l~~ l l .  

Alpplying the prillciples of tllesc cases to the present, i t  seems clear 
that  thr  court callnot lroilourlcacl t2ic deed fraudulent. We assume that, 
upon its t rue construction, the clausc does not p r o ~ i d e  for any but the 
scheduled sureties, except at t h ~  c,lection and 11p011 tlie appoiut- 
ment of Spruill. J h t  we think it does not giue him fraudulently (211)  
an  u l~due  control o w r  tlie fulld. 'J'liere is 110 unccrtaintr as to tlic 
per so^"^ to take 1)enefit for an unrc~asonnble time; a t  least, not obriouslp 
so. From the i ~ a t n r e  of the po~ver, lie must h a w  executed it at or before 
the time of sale and distribution of the proceeds :imong the scheduled 
debts, so that the creditors could uot hr long tied up. In  terms, i t  is not 
21 pro~is ion  or R po~vcr to make a pro\ ision for himself o r  ally ~ o l u n t e e r  
under him, but for  a directly opposite end. I n  any PT ent, all the property 
is  gone from him forever. Rut in parting from it lic reserves tlie power 
of doing equal justice to :ill his sureties, as well those he could not then 
enumerate as those 11e had spcrificcl. I f  that mrs really the purpose, i t  
was one of the souridest n~orali ty,  placing all ha-\ i ~ t g  the same ~neritoriolls 
claims on him 011 the same footing; and if the creditol-s and s i ~ r ~ t i c s  who 
procured him to execute the deed were satisfied with it,  no other person 
can object, as the \ aluc of the estates is f a r  less t l ~ a ~ i  the scllcduled debts. 
I t  is  not a power by which, apparci~tly,  he can takc benefit indirectly; 
for  lie cannot gain credit and col1tmc.t n c ~ v  debts on the faith of the 
powx ,  sir~ce i t  is e x p r c d p  restricted to those existing a t  the cxcizution 
of the deed. I t  only gives the debtor the power of doing thereafter what 
he ought to have donc tllcil. Tt is  said that  sucli a power map he, n c ~ r r -  
theless, used to the debtor's advantagc~, as the rntails of bargaining with 
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the different sets of creditors to cxclude or admit those not mentioned 
in the deed. We suppose an  appointment iron1 any such consideration 
would be an  illusory execution of the pover, and therefore disregarded. 
The act would be a fraud on the power, mid not the power a fraud on 
creditors. But  admit that  such a dishonest exercise of the power could 
be sustained, yet i t  ~ o u l d  olily be true that  such a power is  e q u i ~  ocal 
and may be used to bad as well as to good ends. Therefore, it fol lo~m 
that i t  is fit a jur- should s a -  vllether the purpose of inserting it in the 
deed was the good one expressed in i t ,  or the had one imputed to it,  and 

to which perhaps it may be abusrd. Tlic susceptibility of such 
(212 ) abuse is not a ground on TT-hich the court can say conclusively it 

i t  fraudulent i n   la\^, but onl? a cause of suspicion and argument 
of fraud to be n ~ i g l i e d  by a jury. I f  an illqolreat father makes a gift 
to his son. the la~v.  as Lord C'oXe says. intends a trust betxi~een them- 
that is, that  the donee ~ ~ o u l d ,  in consideration of such n gift freely made, 
and also in consideration of nature, r e l i e ~ e  his father and not see him 
 rant who had made such a gift to him. Therefore, the 1;rw pronounces 
that conrcyance fraudulent. But  if an insohent fathcr o m  a debt justly 
to his son, and make an assignment to secure or pay the 5amc, although 
it i s  el-ident that  there is great danger of the :~buse of tlie p o ~ w r  of 
debtors to  pi^-e preferences among creditors. and it is not only possible, 
but highly probable. that  the father thus preferred his son because he 
knew that  "in consideration of nature" the son nould be disposed to 
r e l i c ~ c  him, ancl therefore he thus securecl to him the mrans of doing it 
by paying him and lealing all others unpaid, yet the court cannot pro- 
nounce such a transaction a fraud. but must subnlit it  to tlir jury to w ~ ,  
from that a n d  othrr attendinq circumstanccs. .uch as the father's retain- 
ing posse&m or enjoying other bounties from the son. vhcther the 
intent was b n ~ l u  iille to pay the <on, or under pretense of that to provide 
for the father hiniself. I n  such a caw, and in the one before the Court, 
to use the language in , T m l i i n ~  I .  K ~ / ~ m i ~ ~ .  110 fraud being found, the 
Cour-t r a m o t  adjndge the conreyance fraudulent. There is nothing here 
to excite n *nil)icion of actual frnlid. TIIP argument against the deed 
arises from tlicl abuse that r7liqht be made b , ~  the debtor i n  holding him- 
self 1111 to he bribed bv tlie creditors. But  v h a t  could he make h.c. admit- 
ting or excludinc n petty sum of aqO, u-hen the scllednltd debts amount 
to $?0.000 or +k0.000! The particular circumstances of this case show 
h o v  unreaqonabl~ the rule 11 onld I)e ~r-hivh s t e r l i l ~  pronounced the deed 
loid. when no actual fraud 77-a.: intended, but quite the contrarx-. The  
argument against the deed corisisted of general reasoning, without an  
adjudication tn wqtain it. We think. howcxer. the ~lrinciple is tlie other 
Tvv, and that xx~llrre there is an apparnlt  good purpose it is not to be 
p r e ~ ~ i m r t l  l)ad n i tho i~ t  soinc lwoof. Bt..iclrm 7~11ic11, J A i  i  i i d i ~ r  i .  I~lac1,-  
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stone, supra, is direetly in point, as there one of the trusts was (213) 
similar to that in this deed, and i t  was not even contended that it 
was a badge of fraud, though there were several others on which the fine 
was found to be fraudulent. 

PER Cunraar. Judgment affirmed. 

Cited: IfavcZjj r . Skinner,  31 S. C., 19-1; I7olri1g I.. Booc. 33 K. C., 350; 
Ingram 1 , .  Kirkpatrick.  41 X .  C., 471: Gilnzer v. Eawshardt, 46 N. C., 
560; Bln l~c l i  1 % .  M f g .  CO., 110 K. C.. 107. 

Hos. W I I L I . ~  GASTOS, one of the judges of this Court, died 23 Jan- 
uary, 1844, during the term of the Court, in the 66th year of his age. 



1S T H E  SUPREME COUKT. [26 

IS THE S U P R E M E  C0T:RT O F  XOI iTI I  CAROLIS,1. 

THURSUAY, 25 January,  1844. 

On the opening of the Court, the Attorney General rose and said:  
The request of my brethren in atte~idaiice a t  this term makes it mg 

duty to inform your Honors of their proceedings, on hearing, to them, 
the afflicting intelligence of the death of the 1x0s. WILLIAN GASTON, 
your associate 011 the bench of the Supreme Court of the State, and to 
ask that  the same may be placed 011 the minutes of the Court. 

J u n m  G.\STOU, i ~ t  tllc meetii~g of the Court, had erery appearailre of 
health, gi\ ing to the c.oinmli~lity a coiifident ~xpectat ion that  his s e n  ices 
would be prolonged yet for mauy years. Our  hopes are a t  ail end;  the 
calamity is suddcn, uiiexpec%ed, o~ er~vhclming ! Tt hath pleased a merci- 
ful  Pro1 idellce to cnt short his existeilce. 011 Tuesday JTD(:E: ( ; i i ~ o x  
came into Court, in llealth, \rent tllrough :I case rcquising closcl and coii- 
stunt applicatio~i. II is  notes d~moiistrate his attcr~tion. At the usiial 
hour the Court adjourned. At S 07clo(.k ill t l l ~  (IT elling of that day his 
death n.as aniiou~lcwl, the mc.rnbr.r~ of tllc b:rr and thc officcrs of the 
Court, except a f m ,  not ha1 ing 11cwrd of his illness. 

I can~iot  sl~eak of J r  u c , ~  G is.ros as IIP deserres to be S ~ O ~ P I I  of. H i s  
eulogy is on tlie lips of the ~ rho le  coul~try.  The Forre of his c~samplc will 
prrpetuatc his psaiw. 

'rhe \rays of FTca~cw, 11ow m~sr~arrliable :rrcx they! To teac.11 11s ou r  
i iothing~~rss,  ah \\ell to ncxirll us fr'onl life, o m  il~ost useful citizells, our 
i~earcst  rel:~tioi~s alld oilr dearcst friends are snatched away, i m p c l l i ~ ~ g  
11s to rcly ouly on H i m  who perradeth and sustainetl~ all t l l i ~ ~ g i .  

Yo i~ ,  hir, k i ~ o ~ v  (:rtldressiiig llimsrlf to t l l ~  C'hicf Jiisticr) thc~ malnler 
of his death. Sorro\\ often prodncw it.; c w ~ s o l a t i o ~ ~ .  I was present 
h i  J I G o  i d .  That  lie 1ilc.d constantly mi11dfu1 of the 
grave I h a ~ e  110 doubt. T11c c > \ n ~ i n g  l)c4'ore llc departed this life, in 
conwrsation wit11 :I friend, 11e inci~tiol~cd that death had to liirn 110 ter- 
rors-that tlic years 11c had  n ~ ~ n i b c ~ e d  were but so nlauy stel), in the 
completion of thc jonrnyv a i s i g ~ ~ c d  him by his Mastcr, a ~ ~ d  that hc 
rejoiced that his aimor wol~ld soon 1 ) ~  lnlt off. rp to the n~omr~n t  of his 
dissolution, his n l i~ ld  was cliecrful. Entertaining and in s t r~wt i l~g  his 
friends on moral subjects, his last sentence impressed upon them the 
absolute necessity, to enable us to be either useful here o r  happy here- 
after, of an abiding helief in a Being, present everywhere, kilowing the 
intent and und~rs tanding tlie imagination of the heart-who is L1lmighty, 
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R ~ ~ s o l r c d ,  That the Chief Justice he respectfully reque~ted to transmit 
a c o p  of these proceedings to the family of the deceased, and to express 
to them the sincere condolence of the nlenlhers of the meeting in the loss 
they hare  sustained. 

R e s o l r c d ,  That  the Attorney General be requested to present these pro- 
ceedings to the Supreme Court a t  their nest meeting, and request that  
they be entered upon the minutes of the Court. 

And the said preamble and resolutions, haring been read, mere unani- 
mously adopted, and the meeting adjourned. 

TII.LI.LX -1. GRAH 111, C l ~ u i r m n n .  
CIIARI.E> LSI,T, i4 i~creta, .y.  

Whereupon, C'l~ief Jubtice Kuffin, on behalf of the Court, respo~id(~d : 
The Court uuites x ~ i t h  the bar in lanientii~g the calamity vllicll has 

L 

fallen on us. and is ready to concur in wl~atex cr  may lionor the memory 
of o m  decea5ed brotl~er,  or express a sympathy 713th his bereax-ed family. 

The loss, indeed, is that of the r l lole c o u n t r ~ .  and it mill doubtless he 
deeply felt and deeply deplored by the whole country. But  to us, ~ v h o  
liax e been connected mith him here, i t  is  1jeculiarl~- severe. 

Having been closely asqociated in private intercourse, and in the dis- 
cllargc of a comnlon public duty, for  the last ten pears, we have had the 
best means of knowing and appreciating his personal virtues, his  abi l i t i~s ,  
his attainments, and iudicial sen-ices. 

We know that  he mas, indeed, a good man and a great judge. 
His assistance in  the discharge of our official duties is  cheerfully and 

gratefully acknox-ledged by us wllo hare  surrired him. I n  our opinion, 
his worth as a minister of justice and expounder of the laws mas inesti- 
mable, and we feel that as a personal friend his  loss cannot be supplied. 
The Court directs the proceedings of the bar to be entered on the 
minutcls, and n-ill in other respects comply with the requests expressed 
in  tlwni. 

The Court t l ~ e n  adjourned. 
E. B. FREEXAT, Clerk. 
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JUNE TERM, 1844 

GEORGE STAPLES v. ARTHUR S. MOORING. 

Where an appeal from a Superior to the Supreme Court has not been filed in 
proper time, a certiorari will not he granted, unless it be applied for a t  the 
term when the appeal should have been filed. 

Biggs, for the defendant, moved for  a certio1.cr1.i 11l)on the following 
petition and affidavits : 

GEORGE STAPLES I To thc I l o ~ l o r n h l e  t h e  Bziclgcs o f  the iSuprerne 
V. 

Cou7 t o f  J o r t h  Carolir~ci. ARTHUR S. MOORIKG. , 

The petition of Arthur S. Moorilig, dcfend:lnt ill the above-named 
rase, showeth: That  a t  tllc Fall  Term, 1843, of BE ~ L ~ W I ~ T ,  LL suit v a s  
tried, in which George Staples was plaiiltiff and ?our pcxtitioncr defend- 
a n t ;  that the case was decided, upon a point of l a v  raised in the c:m, 
agninst your petitioner, and that  he prayed for and obtained an  xplwal 
to tllc Supreme Court, and gave bond as required by law. The case mas 
made up  by his IIonor, and your petitioner is  informed that  the tran- 
script mas prepared by thc clerk of Bcxufort shortly after the term of 
tllr said court, and in sufficient time to reach Raleigh before the sitting 
of 111r Supreme Court. and was mailt~d by him, directed to the Clerk of 
the S ~ l p r e n ~ e  Court, a t  Raleigh. 

P o u r  petitioner further shows that  he supposed the record of (216) 
the s~ l i t  had bwn received b~ the Clerk of the Supreme Court and 
tllc suit docketed, nor did he know to tlic contrary until some short time 
ago. and after the ndjourr~mcnt of t l ~ c  Saprcinc Court; that  your peti- 
tiorrrr, nllile t 1 1 ~  Sliprcmc Conrt was i n  session, wrote to the Clerk of the 
Supreme Conrt rclatire to the said snit, but rewired no answer. Your 
lwtitioner f ~ u . t l ~ c ~  sl~ows that 11(' i, dwirous of llaving the suit tried aud 
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t l i ~  questioll bettled by the Supleme Court. H e  therefore prays your 
IIonors for a writ of cf i f ~ o r u i  1 ,  directed to the Clerk of Beaufort Supe- 
14or Court of Lan ,  requi r iw him to send up a record and transcript of 
the said .nit, and also mi iiijnnction reytraining hinl f ~ o m  issning all 
c.aecutio11 1111011 the s d  judgment. 

S~vorn  to 1 Nay,  1844. 
Francis H. I Ia~vks ,  Clerk of tlic Superior Court of Lnn for Beanfort, 

lnaketh oath that  at the Fall  Term. 15-1-3. of Beaufort, a suit was tried, 
31-herein George Staples n a s  plaintiff and Arthur S. Noorinp v a s  defend- 
ant :  that under thc charge of' the judge that  tlle 1a~v Tvas with the plain- 
tiff, a ~ e r d i c t  and judgment nere  rendercd for the plaintiff, arid the 
defendant p r a e d  for and obtained au  appeal to tlie Supreme Court and 
e:t\ e bond a.; required 1)) lan ; tlixt t l ~ r  r a w  TI a,  maclc out for the Supreme 
( onvt 117 lii. Irolior. : I I I ~  that ill -0111~ ~.llort time after the tern1 of tlif 
S l ~ l ) ~ r i o ~ ,  ( ourt. and 111 -~ l f l ic~ni t  tinir for tlle trauscript to  reach R;tleigll 
qri lr  n w b s  beforc t l ~ c  4ttilig of tlw S l~premt  Court, the case TKE made 
111, for tllr S u p r e m ~  Court :lli(l r!iailcd l)r the aftinnt at the 1)ostoffice in 
TT:ailii~~gtoli, X. ('.. directed to t11c ('lerk of the Suprcme Court at 
I~ale ig l t ;  that tlii, affialtt has 1ic~11 111 t 1 1 ~  habit. erer  4ncc lic has been 
c.le~k, of sending ill this T! a) the appeals from Beaufort Superior Conrt 
to t l~ , ,  Snp~.eme Court. and t l i y  hare  a l w n p  before been r ece i~  ed in t h e  
and dochrted. 

PF,I( C T  I ~ I \ \ I .  The npplicatlon for a r ~ i t i o r c o l  Comes too late. I t  
.11oiild ha1 r been made a t  thc tcrm to n hich the appeal n as 

( 2 1 7 )  ~~cturnable .  I t  n.as tlie d n t -  of the ~ la r ty ,  by hinlsclf or attorney, 
to l ~ e  l,l-ryent a t  that term to .t.c that liic, appeal n a s  lpropw17 

f i l d  3lotion refused. 

STATE. TO THE C ~ E  OF PETER SURINEY. V. .JOSEPH MAGSESS A \ D  onrzxs. 

Wlielc a sult is brought on u constable's bond, and it appear5 the eonstable w n 5  
x1)polnted 1)5 the Count! Court, i t  is incumbent on the plaintiff to 41ov that  
the people of the captain's company had failed to elect a conitable, or that 
the penon i o  elected had died or failed to qualify and eive I~oud and 
iecurit!, or that there was x tie The appointment of the court. and of 
coul\e tlle bond given, are, under any other circu~rlstancek, \wid 

,\PPLAI, from RI THERFOXD, Ext ra  Term i l l  July,  1843, Did:, J .  
This n-as an action instituted 11y the relator against the defendant, 

Magiles., a- a constable for tlie year 1q38, and the other defendants as  



the sureties o ~ i  his b o d  for t h t  year;  :111d the brwcli :~ssigilcd \\-:is the 
failnrc of the coi1st:rble to colleiat a debt placed in his hand.. for collec- 
tion. The l,laintiff. after  pro^ illg thc co~istable's receipt, thc so l r rnc~-  of 
the debtor therein mentioned, and also ],roving that the bond declared on 
had been signed and sealed. mid delirercd by the clefcrdauts to the clerk 
of the court, u d  that the same Jvas produced from the proper files in the 
c1erli7s office, esliihitcd the record of' the County Court at J n ~ l n a r y  Term. 
1$3$, in which the follo\\~ii~g rritries appear as a part of the t~aii-:lc.tiolis 
of Tuesday of that te rm:  

('Tuesday, J a u u n ~  Court, 1 V 5 .  S e ~ e n  justices beiiig prescnt. &ti,- 
fied of the orderly good conduct of TITilliam T., tlic co1u8t qrnlited him a 
license to retail spiritluoilq liquors at his h o n ~  for ollv y w r .  o11 hi- 

'rlw colirt n-:IS of ol)il~ioii illat i t  did ~ io t  al)l)e:il< fro111 the rei*old t h t  
seT ril jniticrs Trew p r e m ~ t  \vl~cn tllc defendant I \ I a g 1 1 ~ ~  TI a. a11poiiltctl :I 
cm~l~t ,~ l ) le  znid c:i\ (. bond, liar did it a l~pea r  that there n a \  a ac2ailcg i l l  

thc. cal)t:lill'i c.onlp:in~-; : I I I ~  in  drfrrcnrc to this ol)i~lioil the 1)lniritiff 
submitted to a nomuit. 

DAXIEL, J. The general po\i7t3r to cxl,~t nlid appoint coiistablrb bclo~lgs 
to the inhabitants of each c:ll)taili's distric.t, and ,?of to the Colunt~. Conrt. 
Ent ihonld any person clcc-ted constable 11- thv pcol)lc die,. or f ~ w o  : r l i ~ -  

other cause fail t o  qualify and g i ~  r bond and security. or should :ruy of 
the captain's companies fail to hold 2111 election, or if there s h o ~ ~ l d  be n 
tic> in the election, t l l r ~ z  it  shall bc proper for the County Court, 11-llicll 
shall next happen ( s e ~  en justices being present) to supply the T acanc>- 
occasioned h ~ -  swl l  failure. Thc Cormty Court (of ser-en jmticeq) h a s  
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p o m r  also to determine ill all cases of contested elections of constables. 
Rer. Stat., ch. 24. I n  this case i t  n-as not declared by the court, nor does 

it appear i n  fact that  the people had failed to elect a constable ill 
(219) Captain Edwards' company, or tha t  any one of the erents men- 

tioned in the act of Assembly had occurred which would give the 
Co~ul ty  Court power to fill the x acancy. I t  was incumbent on the relator 
to show that some one of the ~ r c n t s  mentioned in the statute liad occurred 
to e~lahlc the County Court to appoint Magness constable for that  dis- 
t r ict ;  o thr~~r- is? ,  the appointinellt was roid as being an  excess of power 
ill the County Court. The relator failed ill this proof, and the court 
could not lwlp him hy any intendment. Therefore, we think the nonsuit 
was properly entered. S. I.. Briqgs, 23 S. C., 357 .  

T'FR C ~ R I  311. Affirmed. 

STATE v. ALEXANDER FISH. 

By an act of Arsembly, passed in 1842, a part of the county of Burke and a 
part of the county of Rutherford were constituted a new county, by the 
name of McDowell ; and by a supplemental act, jurisdiction of all criminal 
offenses committed in that part of DlcDowell taken from Burke mas given 
to the Superior Court of Burke. But an indictment for a criminal offense, 
allcqing it to have been committed in Burke County, cannot he supported 
by evidence showing the offense to have been committed in McDowell after 
the e~tnblishment of the latter countg. The jur isdict ion of the offeni;e ic: 
qiven to the Superior Court of Eurlie, hut its locality must he truly t~rcrred 
in the indictment. 

I l r ~ ~  31, f rom R L I ~ K E ,  Spri11g Term, 1544, Scttle, J. 
The i l ~ d i c . t n ~ e ~ ~ t  in this r a v  was foulid in Burke Superior Court a t  

Fal l  Term, 1843, and charged thnt t h ~  defendant ('being an  el-il-disposed 
person and rickedly desicnil~g arid intending to cheat one Joseph Curtis, 
on 15 Xay, 1843, with force a i d  arnls, in the coimty aforesaid. did know- 

ingly and desigiwdl-, by I I I P ~ ~ S  of :I false token, to-nit,  by means 
(220) of a counterfeit 10-cent pieccx, which the said Alexander well knew 

to be counterfeit, tllen and there obtain from the said Joseph 
Curtis two pieces of gingerbread, with intent to cheat and defraud the 
said Joseph Curtis, against the form of the statute in snch caws made 
and provided, and against the peace and dignity of the State." Another 
connt, substantially the same, was added. On the trial, a t  the instance 
of the court, the jur? found specially that  the defendant, in the county 
of NcDowell, formerly a part  of the countp of Burke, knowingly and 
designedly. by means of the false. token rharped in the bill of indictment, 
did cheat and defraud Joseph Curti?. named in  the bill of indictment, 
of t l ~ c  goods, to-71-it. t l i ~  ?inge~*hl.cnd ~ ~ n m c d  in the said bill, at the time 
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named in the said bill. Epon mhich special rerdict it was adjudged by 
the court that the defendant, Alexander Fish, was not guilty. 

From which judgment the Solicitor for the Statc prayed an appeal to 
the Supreme Court, which was granted. 

At torney  Genrral f o ~  t h e  S ta te .  
W .  J .  A Z e x a ~ ~ d e r  and IZokc for defendant .  

RITFFIX, C. J. By the act of 1642, chap. 10, the county of 1TcT)owell 
was established, consisting of territory before forming parts of Rnther- 
ford and Burke comtics. By a11 act (cllapter 11) supplemental to the 
former, a County Court is established for the new county, but not a 
Superior Court; and by section 6 it is enacted that all criminal offenses 
committed in that part of McDowell taken from Burke which are 
cognizable in the Superior Court sliall be and continue under the juris- 
diction of the Snperior Court of Burkr. 

The present is an indictment fo11nd in thc Superior Court of Burke, 
for cheating by means of a false token, and i t  lays the offense to have 
been committed on 15 May in the county of Burke. On the trial i t  
appeared that the act mas perpetrated on the day mentioned, but that it 
mas not in Burke, but in that pnrt of McDowell which was taken from 
Burke. By the direction of his Hoiior, tlicsc facts mcrc found in 
a special verdict, and thereon judgment was given for tlie defend- (221) 
ant, from mhich an appeal was taken by the State. 

The opinion of this Court concvrs with that of his Honor. An indict- 
ment states the place where the offense m s  committed, to enable the 
court to see that it is within its jurisdiction. This purpose necessarily 
requires that the place should be truly stated. The jurisdiction of crimes 
is local, and generally the Superior Court of a particular county is 
restricted to offenses committed within that county. When a new county 
is created, crimes thereafter coniinitted therein are not, thcrcfore, cogniz- 
able in the court of any other county, unless the statute should confer 
such new jurisdiction. But it is undoubtedly competent to the Legisla- 
ture to curtail or enlarge the jurisdiction of courts; and in this case tlie 
jurisdiction of the Superior Court of Burke is no longcr confined to 
offenses committed within Burke, but extended to sucll as may be com- 
mitted within a certain pnrt of XcDomell. That, howe~er,  is not be- 
cause the part of Burke which was takcn off and now forms a part of 
McDowe!l renlnins for this purpose a part of Burke; for, to all intents, 
Burke and AIcDon~ell arc ~ T T O  distinct counties. But it is because the 
statute says that the Superior Court of Burke shall take cognizance, not 
only of offenser committed in Burke, but also of those committed in 
McDowell, thus giving that court jurisdiction over two counties instead 
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of one. I n  alleging the  place, the indictment ought to  be according to 
the fact ,  as  the offense may  ha \  e been i n  t h e  one couiity o r  the  other. 
Both counties a re  on  the  samc footing precisely, and  i t  is  not more 
p r o p ~ r  to ~ t a t e  i n  the indicrmcwt tha t  a n  act done i n  J IcDon~el l  n a i  
comnuttcd i n  E u r k e  tllan, r r i c  I i I w ,  to l a -  one comnlitted i n  Burke  a i  
liariiig heell committed i n  McDon-c.11. T h e  court has  jurisdiction ore r  
lmth coluitiw, hut the offense cannot be la id i n  both, but i n  one of then1 
i11 p a r t i c ~ ~ l a r .  I f  i t  be la id i n  onc, \illen it  n a s  i n  the other, the act 

alleged and  t h a t  p rored  a re  different, and  the accused must he 
( 2 2 2  :~vquitted. 

PER C u n ~ a \ r .  ,lifirn~ccl. 

C i i f p d :  ,5. L'. Boon, 49 S. C., 465. 

STATE T. WILLIAM HART. 

Under an act of Assembly. passed in 154Z establishing the county of Union, an 
indict~ue~:t against citizens of Union ~ e ~ l d i n g  in Anson Su1)erior Court. at 
the Fa11 Term, 1843. should h a w  been transferred to the Superior Court 
of U ~ ~ i o n .  though the place where the offense TWS wni~nittetl ~ - 2 1 c  still in 
Allso11 cou11t>-. 

.~I ' IT  11, f r o m  a11 i l i ter locutor-  order, bcfore l - a s l ~ .  J.. a t  S l ~ r i n g  Term.  
1844, of  A l ~ s o v  

I l i d i c t n l ~ ~ ~ t  f o r  ;~ssau l t  a n d  ba t te r - ,  i n  shooting tlle prosecutor's s l a ~  e. 
Tl i r  offtwse n-as conlir~itted ill I\ lint is still  the county of h s o l i .  and  the 
defclidar~ts both lived i n  ~ r l l a t  i s  ,low tlir  county of Union. Tllc i ~ ~ d i c t -  
nlent \ \ a s  foluiil a t  S p r i n g  Term. 1X43. A t  F a l l  T e r m ,  1843, the defend- 
allts I I I ~ T - ~ d  to h a r e  the  cam(, rcniored to the S u i ~ e r i o r  Cour t  of rnion 
Coulity. accordiiig to  the act of Ll.senhly comti tut ing a Superior  C'ou~: 
of lan i n  tha t  county. T ~ c  Solicitor f o r  the S ta te  opl~osed the  motion. 
and  the court a t  tha t  t ime dcclined to decide the  question. S l ~ r i n c  
Term. 194.2, t l ~ c  motion f o r  remoral  was renewed, and  the  court,  being 
of o p i ~ ~ i o n  t h a t  tlle jurisdiction of tlle cause bflonged to tllc Supr r io r  
('ourt of Union, a n d  not to tha t  of -111so11, arcordingly ordered i t  to 1w 
r e m o ~ c d  F r o m  this o rder  the  Solicitor f o r  the  S ta te  prayed a n  a l ~ p ~ ~ l ,  
which n-as granted, to  tlle Supreme Court .  

(223)  RT'FFIS, C. J. 111 18.22 t l l ~  Lcgis1:tture established the  countg 
oi L-nion, composed of part5 of the  counties of Mecklcnbnrp and  
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U ~ i i o i i  Polnit-. :~ucl n-rre citiz(~li> t l l ~ r ( v ) f  :lt t l i ~  T ~ I ~ I C  of tlic alli'gid 
offense, m d  co i~ t inna l ly  s i i~cr .  At  F a l l  'I'cwil. 1S43, they movctl tlie 
court ,  on that  g ~ - o u n d ,  th:~t  tlic wsci slloulcl \jc re1~io~-ci1 to T n i o ~ l  fo r  t r id .  
T h e  motion TIX~ ol)lmaed on hehalf of the, St:~tcl, 011 tlie groi~litl  t l ~ t  tlw 
place at  which the  o f i ' c ~ ~ r i ~  \vas c.onll11ittc.d v i t a ,  ill i a r t .  11ot iri I - ~ ~ i o l i ,  hilt 
n-as still i n  - \ I I S ~ I I ~  County. I111t ill(> ~ o u r t  allon-cd tllc niot ioi~,  a ~ t t l  the  
Solicitor for  tlic Sttire :11)pod1d 

TTe t l i i~ ik  the ~ x , m o ~ - a l  n-:\i prolwr. Ailtllruugli offciiscs lion- cwmr~~ittcil  
i n  , h s o n  by tlic i ~ ~ l l n l j i t a ~ ~ t s  of r l i iol i  a re  i.ogliiz:~l)l(~ i l l  tho co~lrt:: of tlic 
fo rmer  comi t - .  yc,t tl~c. ac.t is c~spl i r i t  that  for  offe11st~ conmiittcd 1)c.f01*1' 
t h e  F a l l  T e r m ,  1$4:l, of d i ~ ~ s o ~ ~  S u l ~ e r i o r  ('onrt. the, l ~ r o c c r d i ~ ~ p s  a t  th:~t  
t e r m  p m d i n g  ill tha t  i20urt : t p i i ~ s t  tlic citizma of' I7nion s l i o ~ ~ l d  l )r  sent 
f r o m  Anson to I'iiion f o r  trial.  

1. K l m e  an indictment for a ralx charged that the clcfencl;~~~t. "with force :inti 
nrlns, etc., in arid upon one 31:lrj- Ann Taylor, in the peace of the Stat(,. 
etc.. ~ io len t ly  and feloniously clicl l l ~ l i e  a11 nwault, and her, the said llal'y 
A m  Taylor, then and t1lrl.e. violently and agailiet her will. feloniously dill 
rarisli and carlinlly know." tlir i:olut (.an ant1 must see wit11 certainty that 
Mary .kill Ti~ylor ~ i ~ s  i~ f~n la le .  
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2. I t  is not necessary, in an indictment for a rape, to state the fen~nle ravished 
was of the age of 10 years. 

3. If she be under the age of 10, then that fact should be averred, because 
abusing such a female is made felony by the statute, whether she assented 
to the act or not. 

APPEAL from Builey, J., a t  Spring Term, 1544, of BERTIE. 
The defendant was tried and convicted upon the foloming indict- 

ment, ~ i z .  : 

SOKTH C a ~ ~ o ~ ~ s . i - B e r t i e  County-ss. 
Superior Court of Lam, Spring Term, 1844. 

The jurors for the State, upon their oaths, present: That  Jesse 
Farmer,  late of Bertie County, laborer, on 4 March, 1844, with 

(223) force and arms, in said county, in and upon one Mary Ann Tay- 
lor, in the peace of the State then and there being, violently and 

feloniously, did make an assault, and her, the said Mary Ann Taylor, 
then a i d  thcre, riolently and against her d l ,  feloniously did ravish and 
carnally k n o ~ ,  against the form of the statute in  such cases made and 
providd,  and against the peace and digliity of the State." 

The jury having found the defendant guilty, lie moved in  arrest of 
judgment-first, because the bill of indictment did not charge that  Mary 
Ann Taylor was a female, and thcrcfore it was defective; secondly, i t  
\vas defectiw because i t  did not charge that X a r y  Ann Taylor was a 
femnle of the age of 10 years. 

Tlic rnotioi~ \vas o ~ e r r u l ~ d  : ~ n d  sciitence of dcath passcd 11pon tllc 
defeiid:~nt. From this judgment he prayed an  appeal to the Supreme 
Court, n-hich mas granted, without security, i t  appearing to the satisfac- 
tion of the court, by affidaxit nladc h -  the said defendant, that  lie was 
unable to give security. 

~ A X I E L ,  J .  This mas an  indictn~eiit for :I r:~l)c. The first gromnd 
taken by the prisoner i n  arrest of judgment, to-wit, "That the bill of 
indirtmcnt does not charge that  3 b r y  Ann Taylor is a female," was. we 
think, properly owrruled by the court. This question came up before us 
in S. 2 . .  Terry, 20 S. C., 2S9, where we decided that  the word "her," 
used in the indictment, disclosed with sufficient certainty that  the person 
stated therein to hare  been ravished was a female. This indictment 
charge3 that  t l i ~  prisoner "did make an assa~ilt,  and her, the said Mary 



Aii,~,~.\~A f ~ ~ ~ t i  h ' ' ( , i t l~~ ,  , / .  , :it S I I I . ~ I I , ~  'I '~rn1, LS44, of Y-.~scEY. 
C:ISC : ~ p a i ~ l s t  tilt, ( l c f ~ ~ ~ l d : i i ~ t .  who n.:rs tlic. Sliel,iff of y : ~ ~ ~ ( a e y  C o l m t ~ .  

It \\.:IS 1u.o1.0(1 tllnt oiici lln!c.olli~ I\l(.C'iir~.y n c t d  ni c1cpiit~- sllcriff u ~ i d c r  
t l ~ c  tl(4'cittla1ir. :111cl 1))- slid ~ r i t l ~  liis n ~ i t l i o i ~ i t -  a1111 co~isc,llt. :riid that  while 
Ilc n-as so acting h c  r e c c i ~ c d  iroili llie l~ la in t i f i  snlldry papers  for  
cwllcrtion. f o r  n-hirli Ire ga\-e liis oiiirinl receipt, aiid it  vTas f l u -  (22';) 
the? 1 ' ruwd tli:it the i:iid dc11ilt;- liad collec.tcc1 $90 ~ I I  tllc said 
1?qwrs. and  t l ~ a t  :I dciti:~ird 11:id 1 1 ~ ~ 1 1  nmde on the m i d  deputy before the 
l w g i ~ n l i ~ l g  of this  silit. Tlic dcf(.ntlnlit p r o ~ - c d  that  he h a d  refused to 
take the papers  n-lti(.l~ llis ilepnty Iiacl r c c r i x d ,  n-lien offered to h i m  hp 
n1i npc~iit of t l i ~  p1:iilitift'. lmt tlint t l ir  ~Jlnintiff knen- nothing of his  
re fuwl .  

Tpoli  tlic' f o w g o i l ~ p  facts  tllc j111'- rctlu'necl a verdict ill f:ivor of the 
p1:lilitiff f o r  $90, t l l ~  :111iollnt :irt11:111~ ~ o l l c ~ t r d  lij- the  deputy,  snbjcct to  
tlip o ~ ) i n i o n  of the court up011 thi? f o l l o ~ ~ i i l g  points reswred.  to-wit, 
wliethcr the  slipriff vTas liable to the 1)lnintiff in  a n  action oil the case 
fay thc :lc2ts of Iiis tlcpiity, and  i f  11c Tvcre, 11-:ii Iic so liable unt i l  a f te r  a 
denland Irns m:rtlc upon thp sli~l.iff h i ~ n s ~ l t ' !  
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His Honor was of opinion that the action was properly brought, but 
that a demand should hare been made upon the sheriff himself before he 
could be held liable for the conduct of his deputy in failing to pay over 
the money collected. Upon consideration of which, the verdict was set 
aside and a nonsuit entered, from which judgment the plaintiff appealed 
to the Supreme Court. 

J .  II. B r y a n  f o r  plaintif f .  
W .  J .  Alexander f o r  defendant .  

DAPI'IEL, J. This is an action on the case against the defendant, the 
Sheriff of Yancey, tried on the general issue. The plaintiff placed claims 
against certain of his debtors in the hands of the defendant's depu ty .  
The deputy collected of those claims the sum of $90. The plaintiff, 
before the commencement of this suit, demanded of the deputy the 
money, but he did not demand it of the high sheriff. The act of Assem- 
bly declares that whenever a sheriff, by himself or depu ty ,  shall receive 
claims for collection, i t  shall be his duty (as an officer) to collect and 
pay o ~ e r  in  like manner as constables are now bound, and in default of 

such duty he shall be liable. And for moneys collected on such 
(228) claims the sheriff and his sureties are liable in like manner as is 

now prorided for in the case of moneys collected by sheriff under 
process of lam. Rex*. Stat., chap. 119, scc. 23. The receipt of the money 
by the deputy was, in law, a receipt of the sheriff. The only objection 
taken by the sheriff was that the suit had been brought against 11im 
before any demand had been made of him. There was a verdict for the 
plaintiff, subject to the opinion of the court upon this point. The court, 
nfterwa~ds, mas of opinion that a demand of the money should h a w  
been niade of the sheriff before the commencement of the action, and 
nonsuited the plaintiff, who thereupon appealed to this Court. 

I f  there be a nonfeasance or neglect of duty by the under-sheriff, the 
sheriff :doue is responsible to the party iiijured, and the default is a 
matter to be scttled betvcen the sheriff and the under-sheriff. Cameron 
1.. Reyiu,ldr,  Co-tvp., 406 ; 2 Black. Rcp., 832 ; 3 Wilson, 314; Doug., 40; 
Watson, 33. I'pon this denland on the sheriff for the money collected 
by him and tlml in his hands, it was his duty 011 behalf of his prii~c.ipal 
to 1 1 : ~ ~  c p;~icl it to the plaintiff, and for the default in not doing so, the 
dcfcndant is liable to this action. We are therefore of opinion that the 
judgment rendcrcd by thc Superior Court must be reversed and n jildg- 
merit re~~derpd for the plaintiff for the nrno~ult of the ~erd ic t ,  and cost. 

PER CTRIUI. Reversed. 



K. C.] JLXE TERM, 1544. 

(229) 
WILLIAM TILLY'S BDIIR. V. JOHK S. SORRIS. 

1. A master cannot he made liable for work done for his dave n ~ i d  money lent 
to his slave. 

2 A general license by the master to his slave to make bargains for work to 
be clone only for the beneEt of the slave, or a license for the slave to hor- 
ron- money on hiq own account. will not render the master a debtor to a 
percon who qhould be so inconsiderate x i  to run up an account wit11 x 
,lave t h u ~  licen~ed. 

A r ~ s - ~ r .  from Jlirizly. ,I.. at Extra Term in January ,  lS44, of SET 
has or^^. 

. 1 s i i t .  -1 pronlise by the defendant to pay the plaintiff's illtestate 
$100 for clcarily an-ny tlic ruins of an old building in the to~l-n of V i l -  
mington, slid a p~rfornialicc of the r o r k  b~ the intestatc, n-ere est:~h- 
lished. DIIT ill(. tlcfenda~it c*l:li~iicd to IJC entitled to n set-off. collsisting 
of tlicx :111101111t of ; ~ ( ~ c ~ n i n t  agaimt :I s l a~ . e  of the intestate for work and 
labor r endc rd  to 11im (tlw s l aw) ,  a t  his reqncst. and 11lo1lcy lon~icd to 
the b l n ~ r .  'rll(1 !cpllity of t l ~ i s  sct-off w:rs ni:lile to tnrll i111ol1 t l ~ r  i l~q~ i i r> -  
Wlll'tll('l' the ~ l l : ~ i i i ~ t ~ r  of the s~:LT.P's ~ i sua l  cmploy~~ient  ilul~licd a licmlst, 
from the master to liirn to co1irrac2t ill t,liis cnsc. for the 1:11~>1, :!lid borro~v 
tlic money in ql~eitioli. I11 tlie course of the i~irest igntioi~ the philitiff 
gay(. in el-idcnw bulidry raws in vliicli t l ~ c  rnaster liad ratified bargains 
of the sla~-e,  snc.1~ :Is colitr:rc*ts for job of nork, and l ~ d  c1:rimcd t 1 1 ~  
benefit of them. aiicl g a ~ e  iu e~idenc*c, :11>o the 111:1ster's declarations. 
going to slion. a wliernl liccl~sc to the s l aw to mike bargains to bind 11ini. 
111 rel)l>- to tliis httc13 proof. tlic philitiff t l~en  offered to sl1o~r7 declara- 
tions made a t  otller tinics b. the intestate, tending to rebnt this pl'e- 
sumption of a g!.elierd license. sucll as his declari~tions, up011 discmering 
the sla\-e's engagel~iclits, that he liad used (,very effort to prer-cnt 
the sl:i~-c f r o n ~  :~c'ti~ig ill suc.11 ~ i i a t t ~ r s  r\.itl1011t his cspreqs :~ntlior- 1-330) 
ity. :rl~d tlii~rnt- t o  sni, ~ ) C ~ S C J ~ I S  for employing Iiiln x i  tbol~t  his 
p e r ~ i l i s , ~ i o ~ ~ .  

The t.\-iclcirc,c, \r-a.. ol?jec.tc.d to on tlic p :~ r t  of tlic dcfciidant, hut aclruit- 
ted h- the co~irt .  ul~oll the groulrd that the declaratio~ls of the p ln i~i t i f f  
h : ~ ~ - i i i , ~  h e e ~  ~.c..-oi~tctl to 1 ) ~ -  tlic dcfcmdant to establish a state of fnrts from 
13-lii(dll n i l  aK:.c.ilc.y ill tlic. sl:l~-c ~niglit lw impl i (d ,  it Ivas then cw~ill~etent 
for tllc l~lnilltiff' !;iliiwlf to rcxort T O  tlie so t i l e  s o l i r c c s ,  to-~vit, his own 
declaratio~ls. ; I T  any tinic c r t t i i '  l i t c m  ~ t l o t o m .  for e~.idcnce to 01 )~ i : l t~  ~11~11 
i n l l i a t o .  . \ f t c ~  il~*ti~lic.tiolis to tlw jury from the conrt, \ rh ic~l~  - m w  
not ohjcctcd to. tllcw \\.as :I wrdict  clccl:rriny t h t  there v a s  i i o  sct-oi l ' ,  rtr. 

_i rule for :I IICTT- trial, 111)01i t l l ~  ,p.ol~nd of the admission of imlwoper 
tes t in~o~ly .  l ~ : i r i ~ l c  l ~ e n i  discharged. alrd jndglnclit rendered for the plain- 
tiff, the defent1:lnt appealed. 
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I J TIE : I C C O U I I ~  i ~ ~ l d e r ( d ,  xvl~i(~li t11c defeiidaiit oti'ca~wl o s  n 
sei-off. wrs for work dom. for tlict .-1:11.11 ;lull I I K ~ P ~  l en t  to  tlir slare. A4 
,ce~~c.r;~l  l iwlsc  by the rnas1c.i to Ilih sl:i\-c. t o  niakc. bargains ior ~vorli to 
l,e dolicm only i o ~  tllc ben~f i t  of' tl~c' 1:tx-1:. :lird a l v  a liwlisc for thr. 51:lre 
to I~orron- moiley 0x1 his nn.11 ncw~ui t ,  n-o111d I I I I ~  w n t l e ~  th-. in:iste~ n 
i lcbto, .  l o  :i pcrson ~ l i o  ,st1~>11111 l r  s o  i i ~ ~ ~ o ~ ~ ~ i ~ I ! : ~ i i t ( ~  :IS to  mil  L I ~  a11 W X ~ I I I I ~  

xritll a sla\-c thvs 1icr:lrsitcl. It \vi~,nld 1101 lw \!-or]< dolie or money 1e11t for 
tlie l l i . 1 1 1 6 ~  of tile n ~ a t e r  117 tile : I , Y P I I C ~  of 1 1 i +  l a v e .  Tire :ire of opiilii,~r 
t h a t  t111, tle!'!.rid:iiii liad not c , fc~1~~~(1 : \nr  c.~idt.iic.c. t i . l ~ t l i ~ q  t o  c.qtahlis11 n 
set-oft : ~ t  the tinit. ~11t.11 tlip I.UIII'T ~ ~ r l i i i t t t ~ l  t l ~ t '  I~l;li~:tifY to pi\-? ill el-i- 
dc1ic.c: t\ lc\  ~ l rc l : r~~i~r iow ~.,f hi. i l i~c~~~t : i to ;  t i ~ t ~ r e f i ~ l * ~ ,  t i i t .  said ~leclnrnrions 
mew i1il1ii:itr1,inl : IS  PI-idcncc, :11111 tlic acl~i-~i.+ioi~ of 111~111 I)?- 11 io  ( ~ ~ w t  
c ~ o i i ~ i r i ~ ~ c ~ l  crnl~r~t l  for a 11r.n. tlliel. 

I~'T,:I~ ( ~ ' 1 . ~ 1  \ > , I ,  SO ei.rcir. 

- 7  1 1 1 ~  jnry fo lu~d rhc dcfclrcl:i1its guilt- of f~rniv:~t ion,  but ]lot of :rdnl- 
tel',T-. 

011 ~nritioil to t 1 1 ~  ~oi11.t on bcthnll of thtr S ta te  for judglni~~it  : igaint  
tlw d<.fvi~tli~lits, t 1 1 ~  r.oiii.t. lleing o f  opinion tlla t the verrlirt of the jnrg 
a ~ i i ~ l ~ i i t t d  to :I ~.i'i,di(.r of acquittal, refused to render thr. judgnifxnt 
p:~,wd for. :ri~il ortbred t l~n t  t l i c ,  clcf~lrdnnts go ~ v i t h o ~ ~ t  c l a ~ .  



From tliis judginent t l ~ c  Solicitor for tlie State prayed for ail appeal 
to the Supreme Court, wllich was granted. 

I ~ ~ B F I X ,  C. J .  Tlle ('ourt is of opinion that  tlie State is entitled (238) 
to judgment ag:rinst the d c f c ~ ~ d a l ~ t ~ .  rn ordiuury parlance, adul- 
tery is :In aggra't~ted species oi foruieation, both i i~ ro l r ine  21x1 illicit co- 
habitation betwec.11 the sexes; hut the latter is constitutcd wliere the par- 
ties are single, or  : ~ t  least one of tliem, while the former imports a viola- 
tion of the marriage bed. I t  is t rue that  the signification of the words, 
as generally received, would not be material if i t  n.erc perce i~  cd that the- 
were ~ ~ s e d  by the L e g i s l a t ~ ~ w  in n pcculiar mid different s~nqt~--for 
example, as meaning prccirely the same thing, instc.:rd of different ~nodi-  
fications of a n  offense of the same general nature. B11t tlie 1:111gu:tge of 
the Lrgislaturcl ~.endcrs i l  c k a r  that  those terms nrr used in thr  statute 
according to their common acceptation. The act begins with the moids, 
"the er imrs"  ( in  tht. plural ~lurnber)  "of fornication locd adultery," etc., 
mld collclud~.: by m:rctilig "tlrat any perc;on convicted of r i t h r r .  of the 
a fo t  p n t r i d  of fc t~ses s l d l  be fincd." etc. - i n  acquittal of one is therefor(. 
not ncces~arily :III :rcql~itt'll of tllc, other, but the parties m:ty be punished 
for illat l):ntticid:~l. gr:rdtl of tlic. offci~sc of which the j u y  fill& t1lc.m 
guilty. 

Tllc Superior Co11rt 'r ill rcndcr judgnlel~t on the conriction. 
PER CTTI 411. Reversed. 

AMAI,EI< (:. T\'II,LIAMS v. JAMES C .  JOHNSTOX. 
A. contracted to deliver E. 280 logs of timber. to be itaked in the river. a t  or 

near Plymouth, at a place to he designated by C. A. delivered 120 logs ant1 
ctnlted them at  11 1)lncc i o  deiignated. He then gave notice that he woul(1 
have the other loqs there on 7 July, if the weather was favorable. On 
i July the 1oqs mere rafted to Plymouth and staked a t  the same place at 
nhich the other loqh had been staked. S o  notice way given to R or hi5 
aqent that the logs were there. Five days afterwards, the loes were lost 
in a violent storm: Held, that this mas a \u%cient delivery to entitle A. to 
recover the price of the timber. 

A ~ ~ i ~ ~ ; ~ ~ d  from ['?a? S O ) ? .  ./ . . at Spring Term, 1844, of ~ ~ . I R ~ . I s .  

This was an avtion of' ~~ssrrinl)sit for the price of 280 logs of timber 
sold and deliyered. The 'r.ritlci~c~t~ u-as: That  i n  May, 1842, Thompson, 
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who mas the agent of the defendant at  his sawmill in Edenton, and was 
engaged in buying timber on the Roanoke and elsearhere, came to the 
plaintiff's landing on tlie river, about 8 miles above Plymouth, and 
offered to buy 280 loss then lying at the landing. Thompson measured 
the timber, marking each log, and offered $5.50 per hundred. The 
plaintiff declined taking that price, but agreed to see Thompson in Eden- 
ton during thc next month. Accordingly, in the latter part of that 
rnorith, the plaintiff went to Edcnton and agreed to let Thompson have 
the 280 logs at $5.50, as pre~-iously measured hy him. Tlie timbcr was 
to  be rafted b -  the plaintiff to P1;vmouth and staked i n  the river, at such 
place as JIr .  Xaitland should designate, as soon as tlie plaintiff got home. 
Thc price mas to be paid on demand after it mas staked. On 1 July the 
 lain in tiff's agent arrived at  Plymouth mith one raft of 131 log., called 

upon Maitland, wlio designated the place  here the timber should 
(234) be staked, which was accordingly done. By a letter, dated 2 July, 

to Thompson at Edenton, which was received on the 3d, the plain- 
tiff informed Thompson that he had sent down one raft of 131 logs and 
staked it in the river according to contract, and would have another raft 
containing 149 logs, the balance of the lot, there on 7 July, if the weather 
was favorable. On 5 July the plaintiff wrote to Maitland, informing 
him that he mould send the balance of the timber in a day or two. Ahit- 
land forwarded this letter to Thompson, who received it on the 7th. On 
tlie 7th the plaintiff's agent arrived at  Plymouth with the 149 logs and 
staked them alongside the other 131. On the 11th Thompson wrote to 
the plaintiff, informing him that he had.sent Captain Halsey for the 
timber; that he had given Halsey the money to be paid to the plaintiff 
if lie was in Plymouth; if not, to be left with Naitland for him if the 
timber was at Plyniouth, as he hoped i t  was, and stating the amount. On 
the morning of the 12th Halsey arrived at Plymouth. A storm was then 
setting in, and by 3 o'clock in the evening was so ~ i o l e n t  as to do great 
damage to the shipping and wharves and carrying off all timber in the 
rirer, :rmong the rest the lot in question. 

The defendant's counsel insisted that the timber was destroyed before 
the property ~~es ted ,  contending, first, that as the bargain was for 2S0 
logs, the delivery of 131 was not a compliance, so as to make him liable 
for that number unless the whole was delivered; secondly, that as the 
defendant had 110 notice of the fact that tlie 149 logs were at the place, 
and as nfaitland had not been called on to designate the place where they 
were to be staked, there mas not, in law, a delivery, so as to rest the 
property. 

The cowt mas of opinion that, taking the facts as stated, the property 
had restecl in the defendant, and he must bear the loss. The first position 
aswmed b r  tlie defendant's counsel was correct. The contract being 
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cntire. a delivery of part  ~ r a s  not sufficient. The vcond position (235) 
was not correct. TTTlien, by the terms of a contract, the p1ac.e and 
time are fixed, no notice is necessary. I f  the rendor has tlie property a t  
the place a t  tlie time, the property rests in the vendee, and may be left 
and tlie price claimed. I n  this case the place v a s  some point in the r irer  
a t  P l p ~ o u t h  to be designated by Xaitland. I t  was designated b , ~  Xa i t -  
laiid. It nab designated r~l icn  the first raft  :~ r r i \ ed ,  and the. l)lnintiff rms 
right 111 tk~king i t  for granted that the otlicr raft n a s  to be staked a t  the 
same l) law, in the absence of any directiolis to the con t~ . a r ,~ ,  so as to have 
the ~vllole lot togctlier. The time beilig ur icer ta i~~,  tlle plaintiff n a s  bound 
t o  girc tlic d(dend:~nt notice; but as to tlic first raft ,  sufficient notice was 
adinittcd. -1s to tlir sc~ollcl ~ x f t ,  tlic lrttcr infornling the defendant that  
the f i ~ - t  llad a r r i ~ c d  aucl tl~cx otlwr \ \ o d d  be there on the 7th if the 
~ r e a t l ~ e r  was farorable. and the letter dirwted to M\~nitland on thc 3tl1, 

hefore the article re:~c.licd tlw place, :rlid the 7 endor ~ : l s  not reqnired, as 
c~i l te l ide~l  by the defendant's counecl, to n a i t  nntil the nrtirle eot thcre, 
and then give notice. I f  the purchaser liad sent his boat, and the raft  
had not arrinxl. lie n-odd h n ~ e  been elititled to damages. To require 
notice after the de1ir.e~-. if the ~ e n d e e  lixed at a ilietance. ~vonld put tlie 
\-endor to the mlneccssary trouble and risk of kerping the artirlc in the 
river. as in this c a v ,  111itil tlie ~ e n d e e  i*eceirecl it and hiid time to come. 
Sot ice  being gir-en on the 3d, the 1) ropr t j -  T ested. at all el eats, prior to 
the storln. wl~ich took place on the 12th. up to which time the timber was 
secure. 

Tlie jwy foluid a \,erdict for  tllc plaintiff, 2nd a nen- trial har ing heen 
rcfu>ed and judgment ~scndered accordins to the ~ e r d i r t .  the defendant 
:I ppmled. 

1) IFIET. J. F i r ~ t ,  the t i m e  rvllen the plaintiff \vas to hare  the (236)  
280 logs of timber at P l y i n o ~ ~ t h  was not stated in the contract. 
The  law, therefore, required him to hare  them there at a reasonable 
time. The entire nllrnber of logs wcrc there m d  staked on 7 Jnlp,  1842. 
Four  d;t;vs thcrcxfter, the defendant dispatched a vessel for that  place 
for the tin11)c.r; lie therefore n c ~ e r  prctcnded to repudiate the contract on 
the ground that the plaintiff had not sent the logs a t  a reasonable t h e ;  
nor. as lye think, lind lie a riglit to ha\-e done so on that  ground. Secondly, 
the defeildant contends that thr  second raft  of logs rr.as staked in t11e river 
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:it Plymouth at a place wliirh hat1 not hcwi desig~lated by Xait ln~it l ,   lid 
that lic was not liable to pay for ally of the logs until the whole had 
heen stwkcd in tlir r i ~ r r  a t  that place. vliich Maitland should designate, 
agreeably to tllc terms of the contract. I t  appears from the case that, 
on the a r r i ~  a1 of the first raft, Xait lmcl (n-lio x i s  agent for that  pur- 
pose) did designate tlir place in tlie 1.i~ er wlierc the lops wnac to be staked 
and fastened; he gar-r no ~ ~ o t i c e  :it tlmt time of :lny other place ~ i~ l i e rc  lie 
wished the logs to hc stakcd. H e  did riot desipi~:rtc s e ~ e r a l  places for the 
differcrit parcels, but desiguatrd flfc place ~ l i e r c  all the logs were staked, 
and at that  place tlic philitiff deli\ rretl :liitl stnkccl them. and in so doinq 
acted rightly. Thirdly, i t  is said that  the uotice, on 3 J I I ~ ~ ,  given to the 
defendant's agent a t  Edmton,  that tlie entire ilunlhcr of logs would he 
a t  Plymoiith on the 7th of tlic wnici moritli, n.as cmultled with :I colldition. 
to-\\-it, "if tlir n w t h r r  \ \as f ;~ r  orir\)lr.'' n ~ i c l  t11:rt t h i ~  ~ond i t ion  rcl~derecl 
t l i ~  said noticr a nullity: t11it1, alio. it  i.; ,:\id t l ~ t  tlic, iccond noticr, 
x l ~ i c h  came tl~l*ougli the Ilnrlrlr of Ilaitl:rnd, d:tted t l ~ c  5th a :~d wceircd 
011 7 Jtily, 1f4.3, v:t, too i~itlcfi~iitc.. :ts it  only stated that tlic i.c~~icl~w of 
tlw cwtirc ~ l i i n i l ) ~ l ~  of logs spccificd i l l  the cw1trac.t nonld hc started to 
Plymonth "in :i dac  or tno," and tli:!t tlicx rl(~f'cwdant'~ :~gcnt at 1Sdnrto11 
n7ar, in coliseqncnw thereof, Icfl ill doiil~t, ( J I ~ ~ I I  up  to the l l t l i  day of 

.rill-, n.lirt11c~ t l ~ v  ~rliolc' of tl1t1 11)gs \i(.w at 1'1? lliontl~ or iiot. Thr 
( 9 2 7 )  :11!s\wr to thew argiir~iel~ts, \ \ c  tliii~k, is, that tlierc x r s  iio cri- 

drirc+c oftercd that t l ~ ~  n-r:rtl~c~r. 111 the internwdiatc~ tilnc. ma? 
~ w f a ~  o r i~ l~ lc~  for  r:ifting t l ~ c  tirnbt~r, a n d  tliat tlip l?denton :~qcnt had ilot 
:I r ca ionahl~  elnluid to (loiiht t1i:rt tlic riitirc lot of tirnber ~ ~ w l i l d  be a t  
1'lymontli o ~ i  i .T:il\. TT(J knon. 110 :~ntl iori tr  rompellii~q the plai~itiff, 
first, to itak(x ;~iid tlrc~~i e i ~ c  iiotic(~ to tlic t l ~ f c i ~ r h n t .  Bnt  e l m  if the 
noticw to Tlio~iil)iol~ n r ~ ~ )  lialjl(1 to tlic, ohjcc+on taken, n.c think they 
\ ~ o n l d  1v r e r ~ ~ o ~ e d  117 thc, ( ~ o ~ i d i ~ c ~ t  of the dcftwdant's agelit. ITc did ]lot 
decaliiic. ,rc.lilrq 0 1 1  tliv notlccs, ~ i o r  fii~d ftl~tlt iii :in> inii~~iicr  11 it11 tl~ciii. 
0 1 1  tlic c o ~ i t ~ x i . ~ ,  111, t r ~  a t cd  t l ie~n :I\ l ) i * i ~ p c ~ ~ ~ ,  :~iid p ~ ~ o ( w d c d  :is if the 
1)ropert~- i I I  t l ~ ~  tiil~l)rl. 11;td ~ ~ 5 t r d  i i i  f llf, ilc~fe~idatit by the stdcing it in 
thc r i ~ e i .  at I'l; niontli, io : I <  not to  l ) ( b  c.:ri.rictl off ~jy the o rd ina r -  cnn 'mt :  
for, oil 11 Jnlp. l jc~  :~ctn : i l l~  itwt for thc~ timl)cr, alld t ~ t  tlic same time lie 
  rote to the plniiitiff tli:it lic li:~tl doiir io, and had s c ~ ~ t  the moiiq- f o ~ .  it, 
to he pa;d to the, plai~itiff, if iii 1'1~.1no1itll, or  if iiot, to be left n it11 Mr. 
lIai t l :~nd for liim, ~ I O I  i d ~ 1 1  / / / I ,  ~ / I T I / , P I  7 ~ 1 5  ot l ' l p o ~ ~ t l t ,  N Y  ~ I P  l / o p d  it 
I I ~ .  Thiis, tlic oiily thinp thc 1,:trt~- t l~c~n  req~i iwd T i m  that  the. timber 
sholild hare  hecv b r o ~ ~ g l i t  to Plymonth :uid t l~e re  niadr fast. S o  further 
notice Ira.: required; no flirtllcr act on the part  of the  lain in tiff m s  
deemed necessary. Mr. Tlion~pson consid~red himself authorized a t  once 
to take the timber if he found it in the r irer  npon the a r r i ~ a l  of the 
wsscl. TIIP plaintiff, then. had left tlie logs for thc defendant, arid to be 
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takeu by l~il i l  at his will, and the dt.fend:mt's agc~nt dctwed hiinself enti- 
tled to takc tlie logs without further clcli~ery or direction from the plain- 
tiff. Payment was not necessary to complete the riglit, for the money was 
not to be due ililtil demand, nftcr staking the timber in  the r i ~ e r .  The 
l~art ies,  therefore, o b ~  iously deemed tllc contract on tlw part of the plain- 
tiff executed by the staking of the logs in the river, :wd tlic defendant's 
agel~t  sent for tlielil as being his property, if thc~se, aud they n-ere so 
found. Tlic defendant's n x e l  had ar r i led  in the port of Ply- 
montlr to takc away the timber on the morning of 1 2  J u l y ;  tlie (238) 
timber, all marked and mcasui+c~d, w:rs tlien ready to bc pnt aboard; 
a storm arose illat day, and by 3 o'clock the timber was lost, ill con- 
sequence of the storm. I t  is a hard caw, blit wc think t l ~ t  the loss nmst 

2. \Y11:1t was thr iiltcntion is a mltter of fact to be left to thr jlu'y. 

A i ~ p ~ ~ ~ ; u ,  ~ ~ Y ) I I I  / j ( / t t / ( ,  , I . ,  : IT  S ] ) r i ]~g ' I ' ( > ~ I I I .  lq44, of ( ' I I : \ V K I  \ 

. I  \ . ~ l t r r l p s t l  o ~ l  n 1)arol w:1rr:1nt\: of w n ~ ~ t h c s s  in tllv ialv of a ncpro, of 
tl~c, I I : I ~ I ~  of X:~ttliias. Thc n ~ ~ s o ~ i ~ ~ d n c w  of the 11cqr.o n:li prolcvl. This 
~ ~ c g r o ,  togetlier ~vitll o t l ~ ~ r s ,  was sold a t  alwtion by t l ~ o  t l c f c~ lda~~ t s  ;Is t 1 1 ~  
:~dnl i~~is t ra to l* i  of their fathe;; ir~td. as  alloged by t11(, I,lniiltit?, whclr 
each lleqro v a s  offcrcd b,v t l ~ o  vricr. Ilc w:~s, by tlw clircctio~~q of the 
defendal~ts. otfered as :I sound utgro, i n ~ t i l  tlicp c2:rnic, to  ollr ~ 1 1 o  w ~ s  
injured in O I I P  of his feet, and llinr t1lc.y d i ~ w t c d  to iolcl a s  u~rso~ind.  
~ r l ~ i c l l  v7as done. to thc t ~ r n i s  or csprcssions used ;rt the snle, 
there nus  conflicting testimony. 111s 1Io11or imtruc~tcd t l ~ c  ~ l u ' , ~  (239)  
that  d l e r e  a I cwdor of person:d p r o p ~ ~ t y  ~ l scd  the ~ v o ~ d  ('var- 
rant," or "pronlise," or  :my other no rd  or phrase signif>ii~g tll:~t 1ic 
nndertook that the property w:~s so i~i~t l ,  it  11 as, ill law, a warranty, and 
i t  ~ o u l d  bc the duty of tllc court so to instruct the jury;  but wllcrc the 
\-endor used only IT-ords of aifirnl:rtio~~ that the property was sound. then 
i t  mas a ~ m r r a n t y ,  or  not, :lcco~dii~q to tllc. c~irc~irrist:~i~ccs of the case, and 
tha t  i t  was a question of fact for the jury to sap whether the parties 
intended a warranty;  that if the wudor ,  i11 affirming the property to be 
sound, intended only to csprws an opinion that i t  mas, leaving i t  to the 
purcl~ascr to a q c ~ r t a i ~ ~  :IS best lie might whether the property were sound 
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or not, then i t  mas not a warranty;  but if the affirmation were made 
under such circumstances as to inducc those who heard i t  to iuppose that 
something more than a mere expression of opinion was intended, then 
i t  would be a warranty. 

The jury found a 7 crdict for the defendants, and the plaintiff's counsel 
moved for a new trial, for misdirection, insisting that the court ought 
to have instructed the j~u.y that if they collected the defendants did not 
mean rnewly to exl)rrJss a n  opinion, but to aswrt 1)ositi~elv that  the nepro 
was sound, and that biddrrs should, upon tlie fai th of that assertion, bid 
for the llegroes as soulid, tl~cli it  would amount to a warrant! ; otherwise, 
not. The  court, be l ic~  irlp that the charge u as e q u i ~  alent to that  required 
by the plaintiff's counsel, refused tlir. uen. trial, and. judsnient being 
rendered for the defendants, tlie plaintiff appealed. 

SASH, J. TTTe agree v i t h  his l ionor that there is no substalitial differ- 
e l m  between what it is alleged the judge ought to h a ~ e  told thc jury and 

what in fact he did say to them; and the only question before uq 

(240) is whether in the instructions so given there was error in law. TT'e 
think there was not. Althougll the charge mas not as precise as 

it might h a l e  been, we belielc the l a x  has been subs tan ti all^ stated to 
the jury correctly. 

I t  is  well settled I)g numerous adjudications that  there is  no word or 
set form of words required to constitute a warranty in the sale of per- 
sonal property; but mhere\eil the words used, taken in connection with 
the attendant circumstances, show that  i t  was a part of the contract 
between the partics that  there should be a warranty, they will suffice. 
4 Ad. & E., 473, 31 E .  C. L., I'own c. Earkhum; 5 B. & A,. 240, 
7 E. C. I,,. Shepherd c. Kain; 2 Ner.  & Mann., 446,28 E. C. I,., Freeman 
v. Rail-PT. These authorities show that  every affirmation, made at the 
time of the sale of personals, is a marranty, provided it appears to h a ~ e  
been so intended by the parties. A bare affirmation, merely expressive 
of the judgmen7 or opinion of the rendor, will not amount to a war- 
ranty ;  and the reas011 is, a warranty subjects the vendor to all losses 
arising from its failure, however innocent he may be; and this responsi- 
bility the law will not throw upon him by implication, except as to the 
title of the property. 

As i t  respects the value or soundness of the article sold, the law implies 
no warrantv. The leading case in this State upon the subject of the 
warranty of personals is Erwin  1 , .  JIaxwell, 7 S. C., 241. I n  that  case 
the plaintiff asked tlie defendant if the horse he was about to let him 



hare  x i s  sou~id,  to which the latter ans~vcred lie KI.. His  Honor, Ch i r f  

. Ju<f ice  'L'a,/lol, in disc*ussing the whjcct, wys:  "To make an affirnlation 
a t  the time of tl~cl sale n warrant \ .  it 111115t appear b r  e~ idcnce  to be so 
intended. and not to h a ~ e  becn :I nlew matter of judprilent or opinion." 
I n  d i / r e s  r . P o d s ,  10 S. C.. 59, the Court says: ",In affirn~ation a t  the 
time of the sale is a ~iw.ralit;v, provided i t  appears in eT idence to have 
been so intended. T\Th~tlier it was so intended is a matter of fact to be 
left to the jnr-." T h r  last case on tllic snbject is that  of U a ~ i r n  1 . .  Ste- 
1 .  8 S. . I .  111 it- lwcli~lg fc~:~tnws it stronclr resrmblcs 
thiq. The cast -tatc. tliat tlie tl(li'r11cla11t .old at 1,nl)lic auction n (241) 
number of liegroc.. ;~11101ig v11ol11 I\ ,I. .Jiln, the on(' ~~-1iow un3011nd- 
ness \ \ a s  the -ubjcct of the slut ;  that \\11(~11 the w s r o  nest to J i m  J i m  

o f f c i d ,  the dcfellda~lt declared that I,? did ~ i o t  ~r-arraut  tliat riclgro, as lip 
TKIS ~ ~ i l s o ~ m d :  that ~vllen J i m  \Ti15 offeled, lie proclaimed, "Here is x 
young, lilrely, llealtliy aegro." His Honor who tried the cause below, iii 
the 1iurr:- of tlw trial, 1:~pinc out of iew the attendant circumstances, 
and look in^ alorlr to the nords of tlic defcnclant. nttcrcd at the moment 
of offering the neqro, held that  tlic n orcls did riot amount to n warrantv. 
H i s  Honor, the Chief Justice, in delirering the opinion of this Court, 
refers to Eiwi11 1 .  -1lil r i ~ c l l ,  szcprn, as est:~blishing the true doctrine in 
cases of varranty.  I n  conlrnentiilg on the case before him, he proceeds, 
after stating the facts of the case, to o b s ~ r ~ e :  " I t  miglit not perhaps be 
considered as str:liilillg t l ~ e  words heyo~ld their obvious a~icl natulal  sense, 
takinu the d o l e  together, t o  liold tliat there n as a ~ ~ ~ a r r a n t y  of the latter 
e g o .  But,  a t  the le:i>t, it is l ~ i g l ~ l y  probable that tlie ~ e i ~ d o r  so nieant 
to be understood"; and closes by o b s e r ~ i n ~ .  "Thcse, m thinli. were all 
matters proper1,x- belolleii~g to the jury, to whom tlicj- slionlcl 1 i a ~ e  bee11 
subrnittc.d, with iristructioi~s that if t h y  collected tlie defelidaut did not 
nleari merely to express an  opinion, hut to assel t positix ely that the nepro 
 is somid. and that blddcrs should, upon the fai th of t l ~ t  assertion, hid 
for  the nepro as sound, then it nould :~inount to a xwrranty;  other- 
n-ise: not." 

We hold that the cllaree of liis IIoiior hclon- embraces substantially 
the principles ndjudicnttd ill the :rbm c case<. The principle with ~ i l i i ch  
tlie charge (.loses nliglit l ~ i ~ \  e I m n  mow clearly cspressed. but whaterer 
doubt niicllt rest upon it is remorcd by ~ v l ~ a t  precedeq it. I n  a p r e ~ i o u s  
part  of the clmrtle the juclpc i ~ ~ f o l ~ r n s  the j1u.y that ~ ~ l i e l i  it  is :t matter of 
fact for then1 to decidc, before t l lw find t l~e rc  is :I n:~rral i tv,  t11c.y must 
be satisfied tllc p n r t i r s  qo intcncled. I t  nould he ~ m j u s t  to him, 
and f a l s ~  to T ~ L C  rule of soulid coli~tructioii, to separate the parts (8421 
of a continnouq charge and decide upon isolated portioiis. With 
the facts of t l ~ c  case t h ~ s  Cowt  ha. nothing to do. -Illy error into 
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which the jury may have fallen was under the sole control of his Honor 
helow. The judgment rendcrcd below must be affirmed. 

PEN C I ~ I L I . ~ .  S o  error. 

C i t e d  IIeizsotl 1 , .  R&y, 4S S. C., 420;  R. R. 1 . .  R e i d ,  64 S. C., 158;  
i l l c K i n n o n  1 . .  JIcTntosh ,  98  S. C., 92;  W w n n  v. X o ~ g u n ,  148 N.  C., 105 ; 
R o b e ~ t s o n  L'. N a l t o n ,  156 S. C., 220;  Hoclges v .  S m i t h ,  158 X. C., 260; 
TomZilrso~r 1 % .  X o r g a n ,  166 1. C., 360. 

STATE. l o  THE CSF: OF ELIZA .JUSTIS. r. GEORGE 1,EDBETTER. 

1 In 1)rocet~dings to chnrzc the relmtcd father of a ba5tnrd child, the esaminx- 
tion of the mother before the justice5 of the peace must appear on the fake 
of the ~roceedinys to hare I)ecn talieri within three Scars from the birth of 
the child ; otherwise, they will 1w quached. 

2. If thc county c o ~ ~ r t .  on motiol~. refuw to quash the proceeciingu. the parts  
may either appeal or ohtnin n c'crtiorori from the Superior Court. 

3 Where the defect for which it  is moved to quash the proceedinqr may, con- 
cictcntly with the truth, he supplied a t  the instance of the State, i t  is corn- 
lwtcnt to allow the necescnry amendment 

A 1 ~ 1 , ~ u  from Sc t t l o .  ./., at Spring Term, 1844, of BLRKE. 
Proceeding to chargr tlicl tlefcntlant as thc father of a bastard child 

of ollr Eliza ,Justis. The  cxamillation of the mother, as returned bp the 
ni:lgiitr:itc,., did not p l~ rpor t  to h a ~ e  been taken within three pears from 
thr. birth of the child, and on that  ground the defendant, on the r e tum 
of tlw p~~orcwl i i~qi ,  m o ~  cd tlw colu~t> court to qi~nsh then~ .  The motion 
Tvas refuacd. The defendaut then appealed to the Superior Court, where 
:I motion to dismiw the appcnl mas made and overn~led,  and it was 

ordcred that the procecdiligs hc quashed. From this decision tlic 
(243) Solicitor for  tlie State appealed to thc S n p r ~ m e  Court. 

Rr FEIS, C. J. Thc opinion of tlie Court is, that  the judgineut of the 
Superior Court is right. An order of filiation partakes so much of the 
nature of s immary conrictions before inferior tribunals as to make it 
necessary that it should not appcar to hare  been founded on incompetent 
or insufficient proof. I f  such defect appear upon the proceedings them- 
selves, tlie order of filiation foi~llclrd thereon by the county court would 
hr q u a d ~ r d  by the Supcrior Court upon a ~ c r t i o r c i r i .  That  is  the course 
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s ~ l f f i ( ~ i c ~ ~ ~ i  ~ ~ - i t I i o ~ i t  1~:111ilig tht, 1110t1i(~r ~ ) c ~ r ~ o ~ i : ~ l l ~ - .  13nt it  1 ~ 1 s  l~c(~11 ,si~ire 
dcc.idccl. i n  Y. I . .  Ii'olii~sr,,~. 24 S. ('.. 4;. rlint nlloll tlic' tritil of  :ill i w w  
tnli('li 1,)- tile accdn-ell. :rdv:~ntagc~ I . : I I I I I O ~  be lak(ln of tlic, d c f c ~ ~ t  t11t1t tli(' 
t~s:r i i~i~iut ion does ~ i o t  stnte it to 11:1\.c) \1c'cl11 i:il i t~~l n.itliill t l ~ r c e  ycal.5, 11i1t 
t1i;lt ir is, l ~ o t ~ r i t l i ~ t : ~ ~ ~ c l i l ~ g .  ~ O l l l ] ~ ~ ~ ~ l ~ l l ~  ~m-i(lcmw, :11i(l~ of ~ O I L I W ,  / I ~ I ' I I ~ < L  

, . firi,ii, cvicl(xi~c*c to tllcl jury,  n c c . o i ~ l i ~ ~ g  to  tlic. :lc.t. l l i is  conc.liisioli n.:~.: 
co~rsitl(~rct1 as  rrinltillg froril in-o cso~~>id(.~.ntioi~i;.  One Trns, that  i t  n-a- 
nec.chsrary. iir ordcr  to 1 1 1 ~ ~ c n t  ili~'l!riqc' on TIM' tri:il of the issnc. 7711% 
otllc.1.. t l i :~t it  dol!~.i\.c.tl t l i ~  :rc~c~liwtl of 1 1 0  :rcl\.a~ltayc, iiinsniucll ns. if 11e 
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chose to rely on the objection, he might have taken it by way of a pre- 
vious motion to quash, or by declining the issue he would still be entitled 
to a certiorari to quash. The act did not mean to compel the accused to 
put his case upon an issue as to the truth of the charge as i t  might be 

bound by a jury. This is an additional pririlege and security for 
(245) the accused, leaving it still open for him to ask, in apt time and 

order, that the proceedings should be quashed for intrinsic defects. 
If ,  indeed, the supposed father moves the county court to quash for any 
defect which may consistently with the truth be supplied at the instance 
of the State, it is competent to allow the necessary amendment. But here 
no motion of that sort was made, and there is no ground for supposing 
that, in point of fact, this examination mas taken within three years 
after the birth of the child. As it stands, the examination is insufficient, 
and therefore the proceedings were rightly quashed. 

PER CURIAJI. Sffirmed. 

Ci ted:  S .  7 % .  Ledbetter,  post, 246; S. c. T h o m a s ,  27 S. C., 368; S. c. 
Lee, 29 S. C., 267; S. 7.. Long ,  31 S. C., 490; S.  c. Higg ins ,  72  K. C., 
227; 17. I . .  Ingram, 85 N. C., 516. 

STATE. TO THE USE OF SUSBRTNAH JUSTIS, V. GEORGE LEDBETTER. 

In the case of a proceeding against a putative father of a bastard child. an 
esamination of the mother, which does not appear to hare been taken on 
oath, is radically defective, and the proceedings should be quashed. 

A I T ~ A L  from ,\'ettle, J., at Spring Term, 18-14, of BTRKE. 
This wis a proceeding to c1lar.g~ the defendant as father of a bastard 

child of onc Susalnlah Justis. The, csainination of the mother did not 
purport to have I)ern on oath, nor to have been taken within three ;\-cars 
af tw tlw hirtli of the child. The, defendant T:IS bound to tlic county 
conrt, and he :rl)l)eared a11d 111o~cd that the proceedings sllould be 
quashed. That was refused, alrd he appealed to the Superior Court, 
where the niotion was allo~vcd, 21nd tlirwfroui the Solicitor for the St'rte 
appealed. 

RLTFIS, (2 .  J .  l n  ,9. 1 . .  /,~tlbrtter., atctc, 242, n.e liar-c giwn our reasons 
for :rffirrning a similar jiiclgrnf~l~t quidling 1)roceedings in bastardy 
where the examint~tion did not appear to have been taken in due time. 
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The present is  still  a stronger case, since i t  is  unquestionable t h a t  an 
examination not appearing to h a ~ e  been taken on oath is radically de- 
fectire. 

PER C I  XIA\I .  Affirmed. 

T H E  STATE v. JAMES HART. 

1. h perwn is indictable for buying from or selling to a \lave, on his own 
account. even if the owner of the slave has civen his permiscion for that 
purpose. unless that permision he in writing. 

9 .  -411 authority cannot he given hy any ~ierson to the elare of mother  to sell 
an article. though that article be the property of the person giring the 
permission. 

3. Where an indictment charres 110th a sellinq 611 a <lave and a sellinq to  a 
elare in the came count. aclvnntaye cannot he taken of this, though not 
ctlictly proper, by a motion in arre.t of judgment. Sf ter  trial, a t  leaqt, 
wch a defect in form i c  cured hy our statute of anlendrnellt (Rev. S t a t ,  
chap. 35, cec. 1-0. 

APPE \I, f r o m  Peciisori, .T.. a t  Spr ing  Tcrni ,  1S44. of SORTHI\IPTOS. 
T h e  d r f e n d m ~ t  TYa.j indicted iri one account fo r  t rad ing  wi th  a s law.  

I)? buying f rom n parcel of cotton ant1 1,- selling to  h i m  spirituous 
liquor" f o r  vllicli the s la re  liar1 110 permisqion i n  ~ v r i t i n p  f r o m  his omier  
o r  malinger. 

011 the  t r i a l  tlie case x r q .  t h t  oiie Kee. i n  nhose  scrricc the (2471 
slal c i n  question TWS, ~ u s p e c k d  t l ~ t  tlir defclndant induced the 
s l a ~  e to steal his cottnn. :1nd t raded n i t h  h i m  for  i t :  and,  ~ ~ i t h  the  view 
of detectine the dcfcndant. I b e  directed tlie slare. on n part icnlar  nielit, 
t o  take n hag  of cotton to t l ~ e  clefcndnrit's llnuse and see if he  ~ ~ w u l c l  t rade 
f o r  it. and  llc requested tn-n ~ ~ l ~ i t c  perions to n-atcli the  d~fcnclaiit'q 11ou.c. 
i n  order to  proye thc tradinq. if i t  slionld tnlie place. As directed, the 
s l n ~  cJ took a bag of c.otton. :\lid he also tool; nn enlptv jug t o  t l i ~  defend- 
ant'. home,  about ITTO l l o n r ~  bcforc day ,  i n  a T c r -  d a r k  nicllt. Tlie two 
perqonc v ~ h o n ~  Kee 1i:id enengccl to  v-;rtcli can- the  negro ~ i t l l i n  ahout 
30 ~ n r d s  of the l~ousc .  ~v i t l l  tllc' bag of cotton and jnp. -It t 1 1 ~ t  place 
those 1)erwn-i stood, and the11 t l i c ~  S ~ I T Y  th(> 1 i ~ g r o  go 111) to the llonse, and 
11card h i m  c:~ll tllc defe~idai i t  t ~ v o  or  three times, ~ v l ~ e n  tlie door n a s  
opciied by somc p ~ r w n .  hut ~t wn. so dark  t h a t  t l m -  could not d i s t u -  
gnisli persons nt that  di<t :~nc.~.  *\ t tcr  :l short time tlie 3 l a ~ c  ~ ~ t u l l i c d  to 
t h e  men. ~17110 n7cre n a t c l ~ i n g ,  n-itli liis bag ( ' ~ i ~ l i t ~ ~  mlc1 n~i t l i  nho~l t  olib 
( p a r t  of Spirits i n  his juc. 

r p o n  th i s  c~ ic l rncc  tllc c,o~ui';tll f o l  tlic Iiri.nli~,l. insicted that  :IS thc 
t rad inc  u-it11 t 1 1 ~  .In1 e  TI-^. n it11 tl~c. p r i ~ y  alrd conswt  of the  omic,r of 
t h e  cotton, thc  tl(.Cel~da~it could i ~ o t  1~ eon\ i?tcd. B n t  thc c o ~ r t ,  1c:u in: 
i t  to  thc  jn1.7 to fi~iil  n11etlic.r tllc ilcfclld:rnt 1)olight tlic cotton f1~111, and 
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1 I I I ,  . 1.  If the poa i t i o~~  tnlwil i o ~ .  tlie dcfcwd;ilit I\ c1.c true. it  
~~or l lc l  ]lot csntitle hiin to an  acynittal of the cliargc of d l i n c :  to rllc ~ l n ~ e  
5l1i  i iti1011i l i q i ~ o r ~ .  sinre the on 1lt.r ~ : L T  e '10 consent tlint tlie s l a ~  e 111iq1lt 
bu> \lliriti, hut  01117 that  he ilioi~ld carry the cotto11 for sale to the 
defond:rnt. 

Ihit \ \ ( .  (lo ilot tliink it prolwr to put the case oil that point, s iuw the 
opit~ioii of tlicl Court is, that ill ~-c>latioti to t l ~ c  (1e:rling for t l ~ c  cotton :tLo 
the. i l d "~~ id :~ l~ t  i b  qnilty of th(1 ~ R C I I S P  c~wrted by the Lceislatm.e. TIIP 
act ( i:c.\. Stat., cllal). 31, icAcG.. 7.i ;~i id 7 7 )  c ~ p r c m l y  Eor lds  all imd i i~g  
nit11 5i:11c,i for the ;rrticlc of c~jttoli : ~ n d  many otliers; : I I I ~  tlien, by x7ar 
o r o o ,  it I ., it  lad111 in t111. t1:lptimr (Sundays t~sccptt~d) to b i l ~  
tlri5 :rnd .;olllc other articles from :L ,la\ e if he hare  a I,crini-io~~ in 
T I T ~ ~ I I I C  f r ~ t i ~ i  llih o m l ~ r  or 111;~1i:lg(~ ti) dispose of the s:lnic. 

I t  ma\- be ~ c r i i n r k d  l~c~ ic ,  ill tlics fii)*t l)lacc, that  accoidii~q t o  the 
terilis oi tlic i i~~ tmc . t ion  1)r:red for, it is w r t a h l ?  erroncons, 5i11c.c-. it 11ntz 
the, right of tllc dcfcndnlit to a11 :~cqnitt;rl on tllc single grouiltl tlint the 
on ilcr of t 1 1 ~  :irtic,le \old b> thv il:rl e gax e 11;s collsent to the hale, ~ i i r l ~ o i ~ t  
:ill> rc~f i~rcwc~ or weaid  to the c.itwunsta~~ce t l ~ t  the owner of 11i(. s h ~ e  
did or  did lrot gi\v 11iz c o ~ ~ s c ~ i t  tllnl, l ~ i s  s l a \ t ~  r ~ ~ i c l ~ t  liluhe tllc s:rlr. 
Clc:~~.ly. an nntliority c:liiriot be ~ i r e n  by oilc persoli to the i h ~ c  of 
;r~iotl~c>r to 1~11 cvc'n t11(' goods of the forrncr, so as to csonerate tlic p1n- 
c l ~ : ~ v r  from tlicl sla\ e from tlic pci~alties of the 1av.  One of the erils 
of tr ;~cli~ig wit11 bl;i\es is t l ~ e  tcniptation to them to le:r\rJ t11ci1- owners' 
i c l , \ i c ~  :11id blwhiiig t l~e i r  i ~ a t n r a l  reit to hrcor~le i~igli t  walker$ :tnd 
v:rg;rbo~~ds. The l)c~rn~issioll of the oiviicr or ninilagcr i~ therc~fore i ~ d i s -  
~ ) c ~ w l ) l c  to t l ~ c  lnvfal  dcnli]lg \~-itll :L slxrc for ally article whaterer. 

Tn this case, indeed, tlw o\,ner of the cotton :and tlic onlier of 
(249) the s l aw n a s  the same pc1*so11, and therefore probably the counzel 

n x s  not more particular as to the terms in  which he prayed the 
i ~ l s t i w d o i ~  to t l ~ c  j u r ~ .  Uni t l ~ c  Co~u.t is of opinion that ,  ere11 in respect 
to that  state of fart i ,  tlie i~~structioi ls  of his IIoiior were correct. The 
effect of the constn~c*tion plxctd oli the act of the defeildant would he 
I irtnally to strike from it tlie n ords, "in ~ n i t i n g . "  Those words consti- 
tntr  a s~il)qtaiitire p r o ~ i ~ i o ~ l  of the qtatute, and they cannot therefore 1~ 
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on tlie slave's own account, was not criminal because the owner's oral 
consent made i t  lawful. 1 5 s  Honor, therefore, did not er r  in omitting 
to submit to the jury a point of defense which the accused did not set up 
for liimsclf, and especially one to which there mas no evidence, but rather 
the contrary. I f ,  in truth, the dealing, in the absence of the owner, pur- 
ported to be for cotton of the slave, or on liis (the slave's) account, as 
we must take it to have been, the Court is of opinion that the most direct 
consent of the owner, whether known or unknown to the party, will not 
justify i t  ~ulless i t  be given in writing. We therefore think the couric- 
tion proper. 

There was then a motion in arrest of judgnicnt, on the ground of 
duplicity in the indictment, in cllargiilg both the buying of the 

(251)  cotton and the sale of thc spirits in the same count. We should 
hare  more approred of an indictrnellt more direct arid simple by 

laying those acts in different counts, and we must express our regret that 
such espcrime~its and departures from established precedents should be 
attempted. But we beliel'e that, although the indictment is not so credit- 
able to tlie nleadcr as one mould hare been that  conformed to the urece- 
dents, it is nevcrtlleless s~~bstant ia l ly  sufficient to authorize judgment. 
I t  is laid down by X r .  Archbold (Grim. Plead., 55) that, at  common 
law, it is extremely doul)tful if duplicity can he made the subject of a 
motion in arrcst of judgment or  a writ of error. I f  so, as a matter of 
form, the defect must certainly be cured by our statute of amendments. 
Rer.  Stat., chap. 35, see. 12. Each charge is here expressed in an  intelli- 
gible and explicit manner, and as thc defendant went to trial on it, he is 
bound by the result. The Court therefore perceives no error. 

PER C u n ~ m .  No  error. 

ELISHA KING ET AL. v. ELIAS E. CANTREL ET AL. 

Where A. gave an absolute bill of sale to B. for a hor~e,  with a par01 agreement 
that A. might redeem the horse, the contract mas fraudulent and void as 
against the creditors of A.; but if A. subsequently sells the horse to B., 
bona fide and for a valuable consideration, before any lien of the creditors 
attaches, this sale is not affected by the previous fraudulent contract. but 
is valid against the creditors. 

AITEAL from Ret t le ,  J . ,  a t  Spring Term, 1844, of HENDERSON. 
T r o ~ e r ,  brought to recovcr a horse. On the trial i t  was prored 

(2.52) that a man hy the name of Step, being indebted to the plaintifis, 
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conveyed to then1 bg a deed of sale the horse in dispute. This deed, 
though absolute on its face. ~ 1 s  :tccon~lmlied hg nparol ayrccineirt. gi7- 
iiig to the said Step 21 1-ig11t to redeeill tlw liorsc. The plaintiff.. took 

Step, as tbcg alleged, for tlw a1)solntc ~mrchasc  of the h o ~ w  for tllc smn 
of $100, nnd producwl one n itne-2 to 1 ) r o ~ c  it. The clefendant :illeged 
a i d  proTed that  the said Stcp was ind(4)tcd to the defendaiit Kimzey, 
nllo had redured his claim to a judrnle~it bdore  21 magistrate and takcn 
out an execution against Step, and t l ~ n t  11r llnd placed this execution ill 
the llands of the other defend:wt. ( 'n~it~.cl .  n-lio as a constable, and v l ~ o .  
by his direction, l c ~ i r d  on the l l o r ~ c  ill dispute, a l ~ d  <old i t  as the prop- 
erty of the said Step. I t  n as shorn-n that  at tllc time of the l e y  the horse 
mas in the possession of tllc, plairltiffs, and that i t  Tvas so after the alleged 
pnrcllase by the plaintifis froin the said Step. On the part  of the de- 
fendaits  it was dcnicd t h t  t l~ i s  uev co11tra~t for the :tbsolute sale of the 
liorse had eyer taken placr, and they prodwed as a n.itncss Step liinlsclf 
to p row that he offered to let the plailitiffs l i a ~ e  the horse for $100, 
~ ~ l i i c h  offer they declined, but tlwy c~pressed  a willingness to g i w  $SO, 
~r l i ich  sum Step ~vould not take. and t h t  110 bargain was in fact made. 

I t  n-as admitted by the partics that the bill of sale rns ,  in law, f r audw 
l e~ i t  and ~ o i d  as to the creditors of the said Step. hut tlic plaiiltiffs rested 
their claim to a T-erdict 011 the subsequeut contract for tlie purchase of 
the horse. The defendants insisted t h t ,  as the original contract between 
Step and thc plaintiffs was, as to the creditors of Step, fraudulent and 
void, the s u b ~ q u e n t  contr:tct, if i t  did taktl place, was equally so, but 
they denied that anv such contract had been made. His  Honor instructed 
the jury that  if the testimony of Step was be l ie~ed b ~ -  them, the defend- 
ants were entitled to a verdict in their fayor. I f .  h o ~ v e ~ e r ,  they believed 
from the evidence of the plaintiffs that  tlie subsequent sale did take place. 
as they alleged, i t  was a d i d  sale, and they should give their verdict 
for the plaintiffs. The jury found a verdict for the plaintiffs, and, a new 
trial having been mored for and refused, and judgment pro- 
nounced pursumt  to the T erdict, tllc defeiidnnts appealed. (352 ' )  

KASH, J. TTr see uo error in tlie charge of the judge. The bill of sale 
made by Step to the plaintiffs. being absolute on its face, was, in hrv, 
fraudulent and void as to the creditors of Step, i n  consequence of the 
private agreement for the redemption of the horse. But  the parties were 
not forbidden to enter into a new contract for the sale of the horse, and, 
if made in good faith arid for a r aluable coiisideration, the new contract 
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would not be con tami~ia ted  by the franc1 in the first. I t  could not give 
a legal existence to  the hill of sale. but was ill itself ~ a l i d .  T h u s  where 
securities given upon  nn usurious loan h u ~ e  betw destroyed by  mutua l  
consent, a promise by the h o r r o ~ v e ~  t o  repay the  money borrowed with 
legal interest iq binding. Iluii icc 1 . .  I T e t l l ~ ~ j ,  2 Taunt . ,  1 h 4 .  I f  real prop- 
e r ty  be sold with a r i ~ ~ i -  to defeat o r  delay or  liilider the  creditors of 
the T rndor, as  to t h ~ m .  it  i i  francli~lcnt a~lcl I oid, but between the par-  
ties tlic deed is  binding, i111c1 tlw f l . ~ l ~ ~ l d ? l l t  granter has a tit le and  a 
right to i e l l ;  and if h c  docs ahellate to 21 p i~rcl iaser ,  igi lora~i t  of the 
f raud ,  f o r  u valuable considelxtion. the i~iliocent rcndee will hold against 
the  creditors of the first relidor. Jl(citz/ t  1 .  Cort l rs ,  18 S. C., 20. T h e  
principles wtahlished by the  a b o ~ e  caw, ihon tha t  a l though tlie bill of 
sale w:r, lo id  as  aga i~ is t  tlic c r d i t o r s  of Step, yet tlie qubsequent con- 
t ract  \\:IS I a l id  if made ill good fa i th  and beforc tlie l c ~ - i l i g  of the  e x -  
cution by the  dcfendmlt C'aatrel. Such m r e  the illstrnctionq of his  
Honor  to the jury. ill ~~-1iicli  n.c t l i i~ ik  t l l ~ r o  i~1 

PER el RIAX. S o  error .  

TYlif.11 n de~naild is made fo r  l~apnent  of an aselit who has c.ollectrc1 rncniey. 
and h~ fails to ]my, that fn i l uw  ii: ill 1 : i ~  n 1.efuw1 to pay. so a s  to entitle 
the lrilicil)al to his action against tlle agent. 

,IFYE \I. f r o m  ~hfotf7r. . I . .  at Spying Tt~rrri,  l%M. of E r s c : o a ~ u ~ .  
l ~ i t s i t .  Tlir, i lwlaration c.oiltainc.d t r o  (.omits : Fi rs t ,  on special 

promise and i ~ ~ l d c ~ r t a k i l ~ , ~ ,  that.  i n  colisiilwatioli, the  plaintiff ~ i - o l ~ l d  
t rust  :111d c.olifiilc to  the defcnclalit'.. car(. a ~ l o t e  f o r  $SO agniust one 
S c ~ l a ~ ~ d ,  IIO. r l i (1  c l ( ~ f ~ ~ l ~ i l a ~ i t ,  ~ v o i ~ l i l  1 1 s ~  o ~ d i ~ ~ ~ r y  diligenw i n  collecting 
:111tl I u ~ ~ - i ~ , g  0 7 . i ~ ~  tlic wriic; n l i ~ r i ~ ~ ~ p o ~ i  tllc. .mid l i o t ~  was  1)nt into his  
ha11tl.s foi* collc.c~tio~r. ;III(I 110 11:1tl faileil. tln~oiigli gross ~ ~ r g l i g r r l c e ,  to col- 
1cc.t a ~ l d  1):1y 0vc31' tlw s:ilrw. The. sccmid c o u ~ i t  n-as f o r  niolicy lind and  
~ w c i ~ t d  1,. tliix i l c ~ f c ~ l d a ~ ~ t  to tllc l,lniirtiff's ilsc. P lea ,  i i r i t ,  u ,w~rnzps i f .  

'Tlir~ c>~- idc~i rc  n-as t11:lt :I ~iotc, agaiiist S C ~ T ~ : I I I ~  f o ~  $30 n x s  put 1,- tlie 
plailitif? illto tlic 11mitl.: of tlie dcfe11i1:r~lt to  c.o!lt~c.t, and tha t  11c. nuder- 
took to collwt tlicl sanic. slid t l ~ a t  111~ c l ~ l ) > c ~ l ~ ~ ~ ~ t l y  ackuo\v ledgd  lie had  
reideivcd $60 of tllv ~nonr.?-. I t  n-as also ill cvidc~icc~ tha t  thc, clcfcwcla1it 
dcli~.cl.ctl "1) this uotc to thc dehtor niid ~ : I T . P  liinl a rcrcipt f o r  the  
a n ~ ) i u i t ,  ant1 that  I I ( '  i w t i r c d  frolii S r v l n l ~ t l  ;I 11otc of one McC'rarr f o r  
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$800, out of ~vhicl l  lie liacl cullected $640. Tlic ~)laiiit iff,  b~ 11cr agc i~ t ,  
denlanded o i  the dvf r~ idau t  the m o ~ i t y  due to her. l Ic  f t~ i led  to pay i t ,  
statiiig that  he  h a d  not the r i l o ~ ~ c ~ y  ~IJ him. 

Thc  court charged tllc j u r ~  upon the  first count tha t  if tllc defendant 
onlittcd to collect the dcht f r o m  Sewlaud ,  11- foiling to usch such dili- 
gence 11s a man of con~nloil autl orcl~iiar,v p n d e n c r  n o u l d  use i n  tlic 
nia~ingcmriit  of hi. on11 l)u\itiv.s, t l ic~~i  the ~ ) l a i ~ ~ t i f f  - : I -  (,lititled to 
recolcr.  011 thc  \vroiid r o n ~ l t ,  the m u r t  cllnrgccl tlic jur>- that  if t l i ~  
d~feuc l i~ t i t  h ; ~ d  collcct(~d t11c~ d~11t  ~ I Y ~ I I  SC\V~:III~, or  ; I ~ , Y  pa r t  of i t ,  
the  plni~i t i f l  \ \ a s  ci~tltlcrl to r ~ c . o ~ c ~ r  \11(*11 par t .  A l l ~ d  tl~cl c.oult (255)  
c l m ~ g e d  t11:;t tltca (Ioiii>!1111 T \ I L ~ C I I  TI: \ \  niatlt, IOII t 1 1 ~  d c t t > ~ i d > ~ ~ i t  TI-:!\ 

sufficie~it.. 
'1'211, jur- g a l  c. :I 1 r idicat t o ]  tllo pl,~ititift  fol tlita anlornit of t l ~ c  l ~ o t e  

a l ~ d  i i i t~ ' rcst .  J l ~ c l g r i ~ o ~ l t  n :I. reirclt~rc~l ntw)rdi t rgl~ . a i ~ d  the dcfcndaiit 
al)peulctl. 
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ing case: Tn 1817, Thomas Long made his will, and bequeathed several 
slaves to three of his daughters, Mary, Sarah, and Harriet ,  and to thc 
child or children with which his wife Tx7as supposed to be preqnztnt, to  
bc divided among them when his daughter, Sarah, a r r i ~ e d  to the age of 
16  years, .Sarah did ar r i re  to the age of 16 years, and the slares were 
divided among the legatees agreeably to the testator's will. William, the 
defendant's intestate and the son who was in ?sentre sa mere a t  the date 
of the will, afterwards died without issue, leaving brothers and sisters 
surr i r ing  him, thc children of the testator. The  two relators i n  this 
suit are the children of a brother and sister of William Long, the de- 
fendant's intestate, who died before him. 

The testator, Thomas Long, by his will, made the following limitation 
of the property bequeathed as abore:  "And if either of my daughters o r  
t l ~ e  child which my wife now appears pregnant with, as aforesaid, should 
die after the division, wit l~out lawful issue, it  is my  mill that  such part  
should be equally diridvtl het\veen my wife :rnd my  s l i r c~ i r inq  chiltlrcn." 

The question befor(, the court Tvas, whetller the two relators were enti- 
tlrd to harc. any ~ ~ o r t i o l i  of the slares ~d i i c l l  their uncle William derived . A 

from his father under the above request. The judge was of opinion that  
t l l e , ~  were not entitled to any part  of the said slaves. 

The jury, under the illstructions of his Honor, wndrred n wrdict  f o ~  
tllc d c f t . ~ ~ d a ~ ~ t s ,  a ~ l d  j ~ ~ d q n w i ~ t  heirlg gircn acc.ordingl7 thc plaintiff "1)- 

(257)  1 I J .  TTI'(~ cwncur ill o1)ili;on wit11 the judgc of' the Sllpc- 
rior Court. 'l'l~c exemtory limitation orer to r l ~ e  wife and slur- 

\ i~ illg c.l~ilclrcn on tllc drat11 of his son, Willianl Long, without issnc, 
was ~ o t  too rrruotc~. MT? II:LTC licretofore decidcd in s e ~ e r a l  cases in thi3 
Coluit t l ~ a t  such limitation waq good. T I ~ ~ ~ c u t l g i l l  1 . .  I I I ~ I U ~ H ,  23 S. C.. 
5 7 7 ;  SXirzi!c/ 1 .  I,cimO, 2.i S. ('., 135. and the cases there cited. '1'11(, 

1.e1ato1.s arc, 11ot :1u17 of the s n l . ~ i ~ - i l i ~  rllildrcn of the testator, 'rhomas 
Lo~ig ,  at the dc :~ t l~  of TTillianr, alld t l ~ c ~ . c f o ~ c  t l~ey  l l aw  no interest ill t!lc 
wid 1cg:lc.-, wliic.!l n as g i ~  c.11 fi~,st :o TTillinl~~ T,ong a l ~ d  tlicn o\ er to the 
slxr\ i~ illg child~cul of tlrc trlitator. 

PER CI I:IAII. -1ffirrned. 
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JOHN WHITEHEAD r. GIIABERT POTTER. 

1. Mutual promisec constitute n good coniideration for :I contract. 
2. In  general, :l mere agent who rnalies n contract in behalf of another cannot 

3. But where the agent malies a contract has a beneficial interest in it\  
performance for commissions. etc . RS: in the case of a factor. a broker or 
auctioneer. or a captain of a ship for freight, lie may suztain an action in 
his own name. although the principal or owner might iue in hi5 own nanie. 

4. The consent of the principal or owner is not necessary to enable the agent 
in those cases to sue in his own n a m e i t  is implied from the nature of t h e  
agency. 

APPEAT, f r o m  Xlla117y, ./ , at  Special J a ~ i n a r y  Term,  1314, of SEK 
H-INOVER. 

Case to recover damages f o r  the fai lure  of the  defendant to fulfil a n  
agreement to delivcr ccrtain llunber specified i n  a n r i t ing siglled "Gilbert 
Potter," of ~ v h i r h  the fol loning is a copy, 1-iz. : 

%emormdnrn of lumber fo r  schooner J o n c .  Captain,  J o h n  (256)  
Whitehead. 

anl. 1-il1c.11 hoards, 
51n. l1,i-inch boards. 
Xm. 1: --inch boards. 
3111. %inch hoards, 
- 

16m. Atild f rom 2 to  4111. feet of flooring, o r  e ~ i u u q l ~  to fill up. .ct 16 
d o l l a i ~  All to be of the b ~ s t  quality. clear of sap and other defects, 
knot*. etc . aud  f rom 25 to 32 fcct long, grcnter proportioil of la t ter  
lcllgtll. 

" I  .,rill flu1ii5li tllc :~holc, ortlcr ;it 11 dol1,ils. GIJ~BFRT p o l ~ ~ ~ t "  

Tllc proof T T ~ S  that  tlw .s~. l lor~~ier  . T n i i r ,  owned in tlw K e s t  Tndies mitl 
sa i l i~ ig  fo r  the bclic,fit of licr o\vnel,s, c;iilic3 iiito tile pol? of TTilnlii~gtoli. 
'The plaintiff. 1)citig tlic 111asti.Y tliereof. c.onsiqied to  P. K. Dicliinson, n 
nlercsll:~rit of the 1attc.Y 1,lai.c'. I)icltitiso~l lwing al)<cnt fro111 hornc. his  
n c n t .  'I'. I:. ( + : n w .  tlic ~ i l w r i ~ l t c n t i c n t  of liis -nwriiill. iindcrtook to  a id  
the  1n:ratcr of tlic ~c,sst,l  i ~ i  l)rciciwing s1ic.11 a lot of l u n ~ b c r  as he n-alited. 
X f t ~ r  soiilo inq~i i~ .>-  111lloilg tli(' o\nl?l'h of snn-ili~lls ill tlle 1)lncc. a ~ i d  :I 
f:ri111re t o  nicmet wi t l ~  :I i i r  oft'c.~ \rllit.ll i t  K:IS dwnied ud~.isal)lr to : ~ w e p t ,  
i t  n7aQ nc lw t l  l~ii-n-cc~i t l i ~  m:;itcr :itid G n n w .  $13 tllc :agent of I ) i r l i i r ~ a o ~ ~ ,  
t1i:it tlic 1:1ttcr slloiiltl fiir1ii41 tllc 1111~111(~1' r ~ ( ~ n i r ~ i 1 .  lV11il~ this agrce- 
n ~ c n t  11-as 1)ciiq fidfillctl. tlic' ~ ~ n r t i c s  ll~iderstood t h a t  the defendant h a d  
derlarcd that  I I P  71-onld f i l~~i i is l i  tlic lumber on much more : ~ d ~ a i l t a g e o u s  
t c r ~ n s .  W h e r n l p o ~ ~  the ni:t.~tcl, :ind G a m e  came to a n  imderstaiidilig tn 
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t ry  the defcwdailt, and if he would f u n ~ i s h  the lumber as reported, their 
agreemelit was to be ca~icelcd. Gause tllen nrotc the memorandum abore 
set forth a n d  gave it to the plaintiff, ~ v h o  \\c21~t to the defendant (Potter)  
and returned with it,  signed by him. The ressel was then remored from 
1)ickiiison'i wharf to J'ottcr's, and neither Dickiilsoil nor his agent, 

Game, had ally filrther con~rectio~r ~ r i t l i  the transaction, except 
(259) that  Gause wei~t  with the plaintiff to a lawyer's office, when the 

plailltiff took co i~ i~s r l  about the brilrgi~lq of thih action. -1fter a 
fcw days. a ~ r d  nllcu l ' o t t~ r ,  tllrougll 11is agcslt ( a  inall by the namcl of 
Thurston),  was s a x i ~ l g  l imber to fulfill his e~~gagrllicwt, the p l a i~~ t i f f  
was take11 to the yard a i d  slioxi 11 a S ~ P C ~ I ~ I C ' I I  of t h ~  llunber. This lum- 
ber was llot accordiilg to  the mcn~oralidum bctncell the parties, but the 
plaiutiff said, after rejcctillg some that  was es l~ih i t rd  to him, that other 
portions wit11 kllots 110 larger t l m i  a 23-cellt piece "would do." After- 
wards, upotr a reqnisitioii on the part of tlie plaintiff that  he might h a w  
the lumber deli\ ered to him, as agreed, the defendant's agent, who prored 
l~irnself fully authorized for that purlmsc, weut ~ i t l i  the plaintiff into 
the yard wid offered to make a de l i~e ry ,  hut the plai~rtiff refused to pro- 
ceed ~nrless the defendant himself ~vould come out and superintend it. 
In coniicction with this part  of tlic caw, the agent, Thurston, stated that  
there was not enougli s a red ,  of the quality in the incmorandum, to satisfy 
the same, but there was enoi~gh (he Isclicred) of a quality equal to that  
which the plaintiff had said "would do," as abo\ e stated, and he was then 
proceedii~g to saw. A\ftcrwards, on the same dav, the plaintiff made a 
d w ~ a i ~ d  of the defendailt that 11e would d r l i ~  er  him the lumber as agreed, 
alrd the t lcfr~lda~it  replied that "tlie plaintiff had already bothered him 
so much 11e iuteslded to hare  ilothiiig 111or(' to do v i t h  I1in1." I t  was fur-  
ther ill proof that lumber of tlie descriptioi~ sperificd in the mcrnorandum 
was nor th  fl-onl $23 to $30 per thous:~iid, i~lstead of $16, and that  the 
~ e s s t l  w:rs d(1taiucd : ~ t  tile n-llarf of the tlefeudallt, ~vait ing for the per- 
formaucc of his ellgapciucnt se\ era1 days, :111cl that f ro i~ l  $7 to $3 p r  diem 
was a custonl:lry dmlurrnge. 

'I'he defentlaiit's cou~iscl co~itc~lded that  tlie 1)laiirtiff was liot entitled 
to recoT cJr, because the l)aper-writing csl l~bited a s  iro el idonce of any 
contract; that  it n a s  a nlerc p1.opoaitiol~ olr tlrc part  of the defendant, 

col~taiiiilig 110 eT iclence of its acceptance by tllc ])laintiff and I I O  

(260) coslsideratio~i to iupport it. I l c  fnrtlier contc~rded that there was 
no eridcnce n it11 who11 the contract T W ~  made;  that tllc coinlee- 

tion in which the words, "Captain Joliii Wl~itcliead," arc  i~rsertcd in the 
paper sllo~r-s they were used nlerelv as s desc~-iptioli of tlie ressel to \vliicll 
tlie lumber \ \as  to bc fumislled, being tllc cLomino~i illode of stating the 
name of the master of the \esscl to dcsigilatr aird distiilguish lier from 
ally otllc~r xessel of the same Irnnrc. IIe  further iwiqted that as there 
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was no cvit1eilc.c~ of ail express contract bctn-ren J o l m  TT-liitcl~cnd :rl~d thr, 
d r f ~ i ~ d a ~ ~ t ,  the iu i t  s110111cl 11:rve I J C T ~ I  I~1~)ugl i t  in t l ~ r  llaiilc, of t l ~ r l  o v a r r ,  
o r  on-ilers. of tilt, vc,ssrl. a i ~ d  tlint if tlic' snit  ivi~lcl liavc 1 ) ( ~ w  bl.ol~ght ill 
tltc liarw of the ;igrlit i t  alioulil hecti bl.oug11t iii the. m i l i r  of P. R. 
I)icki~isoii,  tlic cotisignet., who, fo r  this hnsinesx, n.ah the :lgelit of the 
on-iicrs, :riid tcot tlic caaptaiir. T h e  ddc.rldnlit's c.ouiisc.1 fu r ther  c#oi~tellclcd 
tha t  tlie p1:rilitift' rould not r13c20vcr, f o r  that ,  arcordiilg to the proof, the 
dcfeildn~lt madc n ttwtler of thi, limlbcr. o r  a n  offer to de l iwr  it: ~ v l ~ i c l i  
the 1)l:riiititf rc.fliscd; fnrthc>r, t h t  thv 1)laiiitiff' Iiacl :rltcwcl t h  coi i t~tr i~t  
by at:rtiiig to tlii. i l (~t ' (~l~el : r l i t '~  trg~tlt  t h t  1111111)(~r of 21 ( l i f t ' e~~ , (~~i t  qii:llity 
would :I~ISI\-(T, :rirtl tlic proof n-as that  a t  tile tiilir of tlir tciicler tlie 
defei~dal i t  liatl ~ m e l y  to deli]-cr n snfkiciel~c~y of lunll>er ill c lu:~i~t i tv  ant1 
qual i ty  such as the 1)l:liritiff 1i:id said n-ol~ld ai lmcSr;  irnd, fu r ther ,  tha t  
the defelld:~iit \\-:IS the11 ready slid proifcred to d r l iv t~r ,  :~cmrdil ig  to  tlic 
usage of tlir l)l:rr(., tllr l i m b e r  r q u i  red by the lett el, of rl1c1 inontr:r ct, i ,vcl~ 
if there litrtl bccw iio :il teratio~l ; tliat tlicisr was no t h t c  to tile paper  and  
110 specified tiinc \\.ithiit n-liirli tlic lmnlrw n.:~:: to I ~ v c  l w l i  t l t~l i \ -~rcr l .  
aild, according to tho nsagr  of the p h c c ,  lie could liot 1 ) ~  r f q i i i r ~ d  T O  

d r l i ~ e r  i t  all  a t  oiw time, aiid it  n-:IS ill proof that  li(1 n-as tlieli sari-iiig to 
fill tllc order, o r  hi l l ;  :nid, filially, tllc defendant's couiisel coiitciidcd tli:lt 
if cntitlcd to reco~c>r  at  all, the plailitiff could ch in1  liotllilig more t l i : ~ ~ ~  
n o m i ~ i a l  da l l i ag~s .  

Tl i r  colirt imtlvi , tcd the jury to  iilqi~irc., first. n-li(~tlier t l i c ~ ~ ~ ~  l ~ c l  btwi 
all riigz1gcnit.llt on the par t  of the, defv11d:111t ~v i t l i  tlw 1)lailltiff to fiu.iiis11 
t o  Iiim the lunlber i .oi~taincd ill the bill, o r  nicmorai~thun.  111 roll- 
sitlcring this p o i l ~ t  it n u s  I ) I Y I ~ J ( > ~  fo r  t l ~ c m  not o11l~- to t:rki. illto (261)  
\.iPn. thc writillg, whir11 of itself iliiported 0111y :L l~rnni ise  to f w -  
i ~ i s l i  tlir l iml>er  l i e r ~ i l i  sp(,c.ifird for  tlic, si*11oo11(>1-, t J : ~ ~ ~ ( , .  11ut also o t l ~ ( ~ i *  
t c s t i n ~ o l ~ y  1 m r i 1 1 g  oil thc lmiilt. .;11(.11 3.: tht. coiidi~rt :11icl acts of ilir 1);ir- 
tios :an~d tlic,il. lnii,~n:~gc. ~ l 1 r 1 1  togctlicr: tha t  1 1 0  l):rt.tici~lai' forill T:IR 

11(~~1~5s:ri.y to r o i ~ i l ~ l t ~ t r  n hnrgniii bctn-wir tn-o 1)er.sons mid to r i ~ l w  it  
i i l i ~ g  I o t  Tf T\'liitcliead, nctiiig :IS the :~gc>iit of t l i ~  o ~ v l ~ i w ,  atid 
I'ottc>i* : l ,q r td  togc,tl~i,r, t l i t  1:rttc.r t o  fn r l~ i s l l  and the f o r t w r  to rwcivc', a t  
:I 4 l ) l l l a tc ( l  l)i.irc, tlir lrnnht~r i l l  qurstioli. i t  \vould colistitntc n c~oiitrnct, 
.ol>ligator~- o11 1)otli ~):~i'tic's, :11itl al~csli :r ro1iti.ac.t niiglit h~ slwd upon I)>- 
tlic. :ig!.cliit i i i  his oxl i  11:rmc. I f  this 1)oilit \\-cw tlerided i l l  faroi .  of the 
l)l:lit~tiff. i t  1vo111d thrii ~ J W O ~ I W  iwi2eswry foi. the jury to iiiqui~,ia, i n  tlw 
s w o i ~ d  l~l:ic.e, \ v i i ( ~ l t ( ~ i ~  t 1 1 ~  imittr:~vt Iia(1 i~tvw l ) ( ~ i f o r m d  117 t11v dc~fo~icl :~i~t ,  
:111tl if ~ ~ o t ,  n-Iic~lic~r l l i u  f:rihirc~ m a  ill c20irsiqnrwccJ of :I ~ . c d ' u ~ : ~ l  oil tlic 
1 ~ 1 ~  of tllc 1)lailitiff' to ac2ct>l)t tile liirrnbt~~ n-licw it n-as tei~clclwl to lrim; 
f o r  if tl~c, c l r f c ~ ~ i d : ~ ~ ~ t  1dnsed  to fillfill his cvigagei~lc~t~t. tliere 1wi11g 110 mis- 
r2ontl11c.t oli tlic 1>:11,t of tlic, ~) lni~i t i f f ' ,  t h ~  plailitifi ~ o i i l d  11:1vc a riglit to 
1 ~ ~ ~ 1 v c . i . :  1)11t if tlic.1.c. w:is 110 s11ial1 i d ~ i ~ a l ,  : I I I ~  th(8 111ni1~1.. :r~cordiilg to  
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the specifications in the bill, mas sawed and tendered, or  was being sa~ved 
and supplied, or  tendered, with reasonable dispatch, he would not be 
cwtitled to recover. The jury mere further informed that  i t  would be in  
the poTver of the parties, upon any consideration of profit or  convenience 
to the plaintiff, or of incon~enience to tlie defendant, to alter the agree- 
ment and make i t  less burdensome to the defendant, and i t  mas for the 
jury to inquire how this mas. I f  there mas a readjustment of the con- 
tract, and lumber, according to this arrangement, was sawed and ten- 
dered, or offex:ed to be tendered, and refused by the plaintiff, or  if, while 
the defendant was going on fairly and with reasonable dispatch to fulfill 
such new agreement, the completion of the sawing and delivery was dis- 
pensed with by the plaintiff (he refusing to accept i t ) ,  he would not be 

entitled to recoler. The jury mere also told that i t  was, in law, 
(262)  c20mpetent for ally oue to transart business in all its stages through 

all agent. The defendant thercfore could not only enter into con- 
tracts, t l~rough t h  instrumentality of his agent, Thurston, but could 
through the same means reform them and a t  all times fulfill arid discharge 
them. For cxan~ple, i t  was not ~leccssary that  the defendant should, ill 
l ) ~ r s o i ~ ,  make a drl irrry o r  tender of the lun~ber-it was sufficient if llr 
did so through his agent. Thus, upon the whole case, the jury were told, 
the defeuse depelldrd upon the result of their inquiries as to whether the 
roatrat.t n as fulfilled, and, if not, whrther its fulfillment was dispensed 
v i th  by the plaintiff. I f  the contract v a s  made and not performed by 
the defendant, and its performance ~ i o t  dispensed with by the plaintiff, 
the plaintiff n onld be elititled to wcol cr ; otliclwise, not. Upon thc 
nwasurc. of damages the coult iliforn~ed the jury that ,  should they deter- 
I I I ~ I I C ,  1111dt~ the imtructions g i ~ e n ,  that the plt~intiff x i s  entitled to :t 

\ordic.t, it  would be establisliing in substance that  he was entitled to tlw 
I ~ c n ~ f i t  of liis bargain, and it x~oulcl therefore seem to follow that tlic 
i l a ~ r ~ a ~ c s  sllonld be equal to the difference betwcel~ the price agreed to hc 
qil oil a ~ ~ d  tllc real ralue of the lun~ber  contracted for, added to 5uc.h sum 
8 5  n ould 1)c reaso~~able  b! way of d e n n ~ r r a g ~  for tlic dc1:ty occasioned to 
tllc, 1)I:iintiff by tllc defendant'q conduct. Thew n7as a ~ c r d i c t  for the 
])laintiff. and after :I motion for ;I new trial, whic.11  as overruled, and :I 

qnoition aq io  thc taxation of costs, d i c h  is not distinctly stated in the 
c.:rsc3 w i t  up, jntlgrncnt ~ w s  rendered for the plaintiff, cud the defendant 
al)pc;lled. 

S t i a .  J. Tt was objected b ~ -  tlic defendant that the paper (rccitcd ill 
tllr (.:IS~,) coutained no r r i c l c~ rc~  of any contract, hut x-as a mew propo- 
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sition o ~ i  tlw part  of the &fe~~d:lnt  to w p l ~ l y  tlic 11uml)er. and rontailicd 
no widenee of its acreptaliec. by tllc plaintiff mld 110 ro~isiderntion 
to suplport it. I t  was by the presiding judge left to t l ~ c  jln-r. a<  (262)  
a matter for  them to decide, 71-hether, from the paper slid the 
attendant circumstances. the parties illtended to enter into a11 agrw- 
melit, and had done so, for tlle sale and purrllase of tlle 111ml1c~ yjccified 
in the contract; if so, that i t  m s  a ral id contract a ~ i d  11l)on n sl~fficient 
consideration in lax-. I n  this instrnctio~l r e  do not nercciw that  the 
judge erred. The  objection admits that tlic paper cont:~ined a proposal 
on the part of the defc~idnnt to fnnlish t h  Imlbrr ,  and it n-as properl- 
left to the jury to say ~~r-hetlier it had been accepted by the plaintiff, and 
the j u r ~  were directed to tlie attendant cirrwnnstanceq--to tllc acts of tlic 
pwties-to guide tl~eni. TT'li:11 n r r e  t lw> ! Tlw ol)jtlct of the plaintiff 
m s  to makc n contract for t l i ~  I a d i ~ ~ g  of the Jnnc  wltli llunher. Tlli.: 
pqler  is d r a w l  "1) for the p l l r 1 1 o ~  of i l~ fo r i i~ i~ lp  thi. dcfendai~t of the 
q~lant i ty  aud description of the llmlher rivluircd, t o  see, if Ile 11-odd fnr- 
nish it 11l)on e11~apw term. than ( h u s c  voulrl. TII(> l~ l : t i~~ t i f f  1)ringb i! 
lmck v i t h  tlw c~idor.elnt>~rr siplctl b r  rlii, dcfen(1aiit. ; u ~ d  tlw Jane  1. 
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R o b c ~ f s ,  I Ld. Raym., 380. All l  valid contracts m u d  be n~utual .  I f  the 
defel~dallt liad tendered to the p l a i~~ t i f f  the lumber as agrerd, or  liad 
:ictually d ( ~ l i ~ e r e d  it on board tlic schooner, Jane,  could lie not have 
nlail~taiiled an  a c t i o ~ ~  a g a i ~ ~ s t  Whitelwad for the breach of the contract 
irr thc olle rase and all u s s ~ i r n p ~ z t  ill ailother? Lord Xunsfieltl, ill Rick I . .  

C'oe, Co~vp., 639, says: "71711oever supplies a foreign ship with ilecessaries 
has a trrhlc security-(1) the person of the master; ( 2 )  t h  ship itself; 
a d  ( 3 )  t l ~ .  l ~ r s o i ~ a l  security of the o w i r r d  ; and that  the master is l,er- 
sollally l i a b l ~  US inakiilg tlw coiitract. I t  follows as a liecrssary con- 
sequence, growil~g out of the nature of :I contract, that if he can be sued 
for the breac.11 of the rontract, he may on liis part  also sue for a breach. 
.Is to 1'. K. r)ickillsoll, th(. act ioi~ could not have been brought by him, 
for lit, was ail entire stranger to the coutract. I t  was not made by him, 
nor for him, for he had ne7 er accepted the coilsignment of the wssel, mid 
was therefore irot the agent of the owners. 

Tlie clefendant further contended that  the plailitiff had altered the 
c:olltrart by saying to the defclidaiit's agent that  lumber of different 
qua lit^ ~vould answer;' that the defendant had a sufficieiicy of lumber, 
both ill quality alld quai~ti ty,  to fulfill liis coiitract as it had beell altered, 

aud did not tend?r it to tlic plaintiff, who refused to receive i t ;  
( d B > )  a i d ,  further, if the colltraet had not been altered, the defendant 

was ready and proffered to delivcr, according to the usage of the 
l)lace, tllc l u r ~ ~ b c r  as called for in the o ~ - i g i l ~ a l  c o ~ ~ t r a c t  ; that lie mas the11 
salting to fulfill the order, or  bill, and that he could not, according to the 
usage of the place, he rcquired to deli\er it all a t  once, as no time was 
specified ill the ordcr. Upoil these poir~ts thv judge left i t  to the jury to 
say \vliether the agreemelit was altrred a d  a llew contract made between 
the, ~ m - t l c s ;  that  they nere  comlwtellt to do so; thar if the contract was 
altered and luiribc~r according to the liew arraligeniellt was sawrd and 
tcl~dcrtd by thc tlefei~daut, or offcred to be teilderetl, and was ir~fused by 
the. l~ l :~ i~l t i f f ,  or  if, wliile tlic tlefeudallt was goillg on with reasonable 
dispatch to fulfill such ilen agreenlei~t, the rompletioii of thc sawing aud 
ckli~-cry T\ as dispeiised with by the plaintiff, 11t. could not reeol er. The 
judge charged the jury to tllc ianle c~ffcct as to the original contract, and 
~ r o u i ~ l  up  his clrarge by stating to tllc. jur? as follo~vs: "Thus, upoil the 
whole case, tlrr defwse dq)cuLed upou thc result of their inquiries as to 
~vllcdicr the roiltract was fulfilled, aud, if uot, whether its fulfillment was 
d is l~wsed ~vit l l  b j  the plail~tiff. I f  the contract was made, ilot fulfilled, 
a l ~ d  its performauce not dispei~sed with bg the plaintiff, he mill be entitled 
to recorer; otllcrwiie, not." TIT(, callnot perccirc any error ill this part of 
tllc cdliargc. I t  was a rn:rttcr of caol~trorersy between the partics, whetlier 
the co11trac.t had becii a l t r r d ,  alld nliet11r.r the d s f t d a n t  had in either 
sllalw c2oull)lied \\it11 11ii ohligatiolii, alld, if 11c had uot, whether the 
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plaiutiff had dispensed n itli his pcrformilncr. Tllcse were all  matters  to  
he inquirrd of ba thc  jury. A n d  ~vl ien it  is  rtxcollected that  tllc defc i~d-  
ant's agent stated that  a t  the  t ime the l~laiiltiff said he  would accept the 
lumber nit11 k ~ ~ o t s  ili it, if ~ i o t  Iargcr tlimi :r qnarttxr of a dollar,  t l lr  
defendant had iiot lumber baned suffirif~lit to cornply v i t h  this I I ~ W  

dew-ipt ion ; slid tha t  nl1r11 tllc l ~ l a i ~ i t i f f ,  snbsequci~tly, on the w m e  d : ~ y ,  
demanded of tlic ddcndair t  :r fulfillmciit of his coiitract. the dcfeiid:~iit 
said he  \\onld ll:r\c iiotlliug 1now to do nit11 it ,  n e  a rc  ~ i i r l i l ~ c d  to tliiiilr 
the  d e f e ~ ~ d a ~ ~ t  haq no riglit to  coinl)laii~ of the  judgc's charge. 

Tllc jndgmcut of tllc court helow innqt hc afirnied. ( 2 6 6 )  
,Iilothei* quebtion, :IS to crl-tirill ~ i l t ~ i e s s  tickets, is snbiiiitted to 

the  Court ,  hut tlw st;iteinci~t is  ho tlcfecti\e t l ~ t  \i7e cnniiot aqwrtaili  n h a t  
ia the  qucstioll upoli n h i c h  onr  o p i ~ ~ i o i i  iq riyuired. J ~ ( J  a r e  t h ~ r c f o r c  
miable to .ec tha t  t l i c ~ ~ ~ ~  I! a- error, a11t1 tlic j i id~inci i t  of thc court 011 

this  point is also affir~ncd. 
PER CURIAX. S o  error. 

1. A I>lanli endoricment 11) the 1)ay re of :I 11111 or note i. :tu :nitliolity to ,t 71oi1(1 
fide holder to fill it ;it an) timc as  an c~litlorirn~cwt to himwlf 01' : r q )  Ilelion 
or to hearer. and, if not filled 111). lion coniitleled a i  m,lltini. tlle hill p:~y;ll~le 
to hearer 

A l ~ ~ ~ ~ ~ . \ ~ ,  f l ~ ~ i i i  I);rl,., . I . .  a t  S p r i 1 1 ~  'rc>rlii, lS44? of ( ' . \ ~ I v E ~ . I , .  
T h i s  T i m  nil .:rctioii l l roupl~t  1,- 1 1 1 c ~  plaii~tit?:: :is thc~ c ~ i i t l o ~ . m ~  :111tl 

llolders of :I bill of cw+l~niigi~.  11:1y:11)1(~ to tlic, cli4'c~lidni1t K i l l i a n ~ s o l ~ ,  :nid 
liiili ~ ~ ~ l d o r s ~ d  to 1t0:111~, a l ~ i l  11y 1io:riti~ to t l ~ c  ~ ) l a i ~ i t i f f s .  l ' l i i .  ~ ~ l a i ~ i t i f i s .  

liiidcr tlic s ta tute  (Ri.1.. Stat . .  chall. 13. wi2. 9). l ~ r o ~ ~ g l ~ t  ;I j o i ~ ~ t  : ~ c t i o i ~  
a g a i ~ i s t  I h i i ( ~  :1i~,1 TTillia~i~soii I I ~ O I I  11lc,i1> s c ~ c ~ r : ~ l  ~ ~ I I ( ~ ~ ~ s ~ I I I ( ~ I I ~ s .  T - ~ I ~ I I I  
tlic, l)roduc~tioil of tl~c, l ~ i l l  : ~ t  rlic trial.  tlic, c.l!ilolwnli~iits of t l ~ t ,  tli.f~~iid:r!itn 
r l  I t o  1 0  I i l l .  i t  I I I  I I to 1 I 1 1 1 i 1 1  I-lwii 011,it.c.- 
ti011 117 tlics dcfi~iitl;~ii:s, tlic. cv~llrt i~c~ltl t11:it thi. ~~laiirtit?.: rol~l t l  iiot 
r w o ~ - i > r  i i ~  this actii111 ~ v i t l i o ~ i t  f i1 l i11~  1111 t l ~ ( ,  c ~ ~ i c l o ~ ~ , ~ c ~ ~ ~ ~ ~ l ~ t s .  so :IS 7 0  ( 2 6 7 )  
sllolr. 011 tlie hill ;I titlc to i t  i l l  t l ~ i ~  plaiiitifts;  and tl1c1 lllaiiit iff~. 
irisistii~g that  tlicy n-err ~ i l t i t l r d  t o  1 ~ ~ 1 r c r  witliolit fillilip 1111 t l ~ l  e~iitlor~c~- 
rnerrts, t l w l i ~ ~ c d  to (lo so. :riid. i i i  n l~h i~ i i s s io~i  to tlic opiliioli of tlic c70nl.t, 
suffercd :I no i~ .mi t ,  uiitl apl)r~:ili~il to t l ~ i s  C'onrt. 
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Palmer for plaintij)'~. 
,\-orwood and E:. G.  R r u d c  for. tlefcndunts. 

RUFFIA-, C. J. I t  has long been settled that a blank endorsemelit by the 
payee of a bill or note is an authority to a botru fide holder (as these 
plaintiffs appear to be) to fill it up at any time as an endorsement to 
himself or any other person, or to the bearer. Such blank endorsenlent, 
it seems, may now beconsidered, in itself, as making the bill payable to 
bearer. Ul~on this latter ground, the plaintiffs might have declared as 
the holders of the bill, under Williamson's endorsement, against him or 
the acceptor or drawer of the bill, taking no notice of Roane's endorse- 
ment. But the plaintiffs hare not so declared. On the contrary, their 
suit is against both Williamson and Itoane as first and second endorsers, 
and imports necessarily that Williamsons7 endorsement was to Roane, 
and not to the plaintiff, either specially or as being the bearers of the bill. 
Therefore, it behooves the plaintiffs to fill up Williamson's endorsement 
to Roane. so as to make a title in  the latter and enable lioane bv his 
endorsement to give to the plaintiff an action against Williamson; for 
in that may alone does or can any contract arise between Williamson, the 
first endorser, and the plaintiffs as the sccond endorsees. The endorse- 
ment might, as a matter of course, hare been filled up at  the bar, pending 
the trial, and we cannot imagine what possible reason could hare induced 
the plaintiff's counsel to refuse or rather to decline doing so. Under the 
present declaration, the plaintiffs cannot recover upon the two endorse- 
ments in blank, and therefore the nonsuit was proper, and the plaintiffs 
must he left to a ncw action, in which they may put the endorsement into 
a proper state. 

PER C u ~ ~ s a r .  Affirmed. 

(268) 
SAMUEL FLEMING v. ABNER HALCOME ET AL. 

In  this Court every judgment of the Superior Court is presumed to be right, 
unless it appears to be erroneous; and it is the duty of the appellant to 
have the matter stated on the record upon which he insists there is error, 
else the judgment will be affirmed as a matter of course. 

APPEAL from Peurson, J., at Special Term in August, 1843, of PAX- 
CEP. 

Debt on a bond for $297, in which the pleas mere non  est factum and 
usury.  Upon the issues the jury gare a rerdiet for the plaintiff, and 
assessed his damages by may of interest to $32.62. The defendants 
mored the court for a new trial, which was refused, and there was then 
judgment for the plaintiff for his debt and damages as aforesaid, and 
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t h e  defendant appealed therefrom T h e  record contains no bill of excep- 
tions to  a n y  opinion of the court  t rying the cause. nor  a n y  s ra tcn~ent  of 
the  occurrerlces a t  the  trial,  except t h e  rerdict  mrd judgment, as  just 
stated. 

Rr FFIU, C. J. I t  h a i  often Iwcn h i d e d  by this Cour t  tliut e\c,rg 
judgment i:. prcsunlcd to be r ight ,  u111cs- ~t :~plw:ir to be errollcous. and  
t h a t  i t  is the d11t7 of the :tl)l)ell:nit to bar e the matter  stated on tllc wcord,  
upon which he  insists thcrc, is  crror. else the ~udgrileilt must bia afirnled 
as  a mat te r  of coursc. S o  e r ror  thus a l ) l ~ r a r i n g  to ha\-e bccll comni t ted  
a t  tlle t r ia l ,  and none bcing iwil in  tlir plradlngs or  recoid, prolx'rly .;o 

spealiing, r w  suppo.e the :11q)cal Tvas iriercl- f o r  & l a .  *Lt a11 eJents, 
there seems to be no gromrd f o r  ~ e r c r s i n p  the jndenlclit, and  tllereforc 
i t  is  af i rmcd.  

PER C'L X L L ~ I .  Affirmed. 

(269)  
JACKSON STEWART v. AMOS L. RAT. 

1 An action of trover will not lie againqt an officer for levying on good5 which 
he hau seized by virtue of an execution, legal in all its forms, iswed a ~ a i n v t  
tlle plaintiff and directed to such officer. 

2. A constable is not bound to levy an execution on the property of the 1)rincil)al 
in preference to that of the surety. unless the magistrate in hi\ jutlflllerlt 
ha? declared which is surety and has endorsed such discrimi~lation on the 
execution. 

3. The magistrate is not hound to make such discrimination. except nl~on the 
npl~lication of and due proof by the surety. 

A 1 ~ v ~  \L f r o m  Settle, ,T., a t  Spr ing  Term.  194-1, of PAS< EY. 

Case i n  which tlle plaintiff declared i n  tvTo comlts-(1) t r o ~  cr. i n  
taliill@ a n d  conrer t ing two l~orses ,  a bridle and  saddle;  ( 2 )  fo r  wro11g- 
f u l l -  lergilrg upon and seizing the property of the plaintiff, wlio x m s  t1.1~ 
surc,ty f o r  the s tay of ~ ~ ~ ~ l l t i o l l  011 a j~istice's judgment ~ r h e n  the princi- 
p a l  11:rd p r o p e r t -  liable 2~11d. suificiclit, and  the plaintiff offered t o  show 
t h c  property b e l o n g i q  to rlte principal : r i d  pay  the eqlenses, etc. T h e  
plai i~t i f f  p ro led  tha t  the defmdall t  seized and sold t n o  of his  horses, etc.;  
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tliat before the bale lic proposed to go with tlie defc~ldant, i ~ a y i l ~ g  his 
expenses, and shorn him property of o w  Stanly, whom he considered 
primarily liable for thc debt which the defendant sought to coerce from 
him, IT-hich prolmitioli the defcndal~t declined. The d r f e ~ ~ d a n t ,  after 
sliowing that he was a duly appointed coi~stablt, of the county, produced 
a warrant and judgment against orrc William Stanly and an execution 
against the said Stanly and the plaintiff, ~ h o ,  it appeared by all endorse- 
ninlt on thc jutlgme~lt, was the surety for t l ~ c  stay of execution. The  

execution x a s  against Sta111y alrd the plaintiff, nrithout mention- 
(270)  ilig that tlic latter was a surety. The l e y  was on the liorses, etc., 

of tlie plaintiff, and the sale was also returned. The plaintiff then 
furtlier prored that Stalily, the original defendant in thc executiol~, had, 
at tlie tinlc of the l e y  made by tlie defendant, personal property, con- 
sisting of a Iiorsc, four or  fire head of csattlc, and other propert7 siificierlt 
to s a t i < f ~  the execution. H e  fnrther prored that  011 the day of sale 
Stanly told the defendant that he would pay him $30 in cash and shov~ 
I~ in l  other 1)rol)erty to satisfy thc debt (d l ic l l  was about $45), if hc 
would releasc thc property then under cxccution, which he refused to do. 

The l)lniiltiff's counsel insistcd that their clicl~t was but a surct?-, ~ m d e r  
the 1,:in.s of 1526 (Rev. Stat., chap. 31, vcs.  131, 132),  and tlie officw 
was thcrcfore liable in this action for selling his property before lw 
cxhaustc~l that of l ~ i s  principal, Staiily. Thc. d c f i ~ l ~ d a ~ i t  contended that  
he was not liablc for s e l l i ~ ~ g  the propert?--(I) Iwcause the su l~> ty  for tlic 
i tay of ail c.xcivtio~r dors not conie witliili t l ~ c  nieal~ing of tlic Lawr of 
l h 2 6 ;  a i ~ d  (2) because, if i t  were otlior~i-ihc 21c was not liablc ill this caw, 
n i  110 i ~ ~ ~ d o r s t m e ~ ~ t  \\-as made oil tilt, t~sccntion s l ~ o x i ~ l g  that  11c K I ~  surct7. 

I I i i  11o11or t.llargcd the jury t l ~ : ~ t  the plaintiff could not rwol c,r on the' 
first co1111t in liis drclaratio~l. ,Is the officer sold ~ m d c r  a ~ n l i d  proccs+, 
trol c.r I\ onltl ]lot lir agaix.t him. TTpoll the. s e c o ~ ~ d  coluit, liii Honor 
iufornwd them that 11ir surety for a stay of exwutio~l u p o ~ ~  the, j n d g ~ i ~ ~ n t  
of a rnapi\tratr was :i surety, withill the pro~isioiis  of the Lanq of 1q29. 
a l ~ d  a l t l ~ o ~ ~ g h  thc officer would not 1)c liable upoil the second co1111t ill tlic 
dccl:~rntioi~, if thc~ cxwutior~ Iiutl bcw1 i w w d  ul)o11 :I v]jaratc7 1):ll)cr from 
the jndqnlcwt :111d i tay itwlf, as lic caonld ]lot the11 he prrsuined to k~iow 
who n a s  prii~cip:~l n ~ ~ t l  n.110 wai surety, c t ,  as ill this c2ase tlie warrant, 
j l ~ i l g ~ n c ~ ~ t ,  ~ t a y .  ;ind c~seclition T W ~ C  all on o l ~ e  p p w ,  it n:ls not I l rwwl ,y  
tliat ally s11cli c.~~dolwrnc~lit should hcl specially madc 1i])o11 the (wwitioll. 

'I 'lii~ j i ~ r j  r (~ t i imid  :I ~ c r d i c t  for tht, ljlaintiff, and after a motion for 
;I ~ l c ~ n -  trial, 11-llicll was ox erruled, j ~ i t l g m t ~ ~ ~ t  u a s  rentlrwd fo18 t l ~ c ~  plaintiff, 
and the ilcfcndant appealed. 
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SASH, .T. TI-~'c : i g r ( ~ ~  n it11 hi* ITonoi~ b~lon . .  that  t l l ~  lblaintiff could 
not recover (m thc first colilit ill l i i ~  d(~rl:~rar.i011. T O  mniiltnin a11 :~c t ion  

i ts  forms. h:id l w n  i.sned by n sinqle magistrate  against the property of 
William Stan ly  anel the l!l:~il~tifT. llnd coiiic to the linnds of tlie defcndaut 
and  l ~ r i ~  1 ) -  11iln l ( ~ r i ~ c 1  1111 the  prol)elty i n  question. T l ~ e  defendmit, 
then, nct i~ig imdcr tllc m:riid;~tc oi the l a ~ v .  cannot be said to liar-(, wroup- 
ful ly  convrrtecl rlic p r o l ~ e l t j  of tlic plaintiff. I l ' cxrrc  I , .  C7i. , /c>r.  13 
s. c3., 337. 

of tlir  act p:iss~el fo r  tlic 11rotcc8tioii of hiucties ; tll:it 11:- tlilat :\cat the prop- 
e r t y  of tllc s l i r c t ~  (';11111ot IF tnlrc~n or sold m t i l  that  of tlic, 11rillci11al is  
di:tustecl.  T1-t. (lo not fecl cnirsc1vc.s c:illcd 011 i r i  this rase to d w i d c  
TY-hctlicr a I J ~ I ~ . S O ~  ~r-llo 1)ccmllrs ;I m w t ~  011 the ST:IT of ( ~ w c i l t i o i ~  i h  \ \ - i t , l~i i~ 
the, l ~ r o ~ i s i o l i s  of r c ~ t i o ~ ~ s  131 : I I I ~  132. cliapter 31. I ~ T - i s e c l  St:ltntc.s, 
becalisc n-c t l h k  t h t  if s~ic11 s ~ ~ r e t j -  is ~vitllil i  i ts  pr'o~-isiolis tlirl ~ ~ l n i i i t i f f  
ill this  case h a  11ot talien rlie l i e w s s a y  steps to  avail liimsr~lf of it .  ' r l ~ c  
act TTXS p m ~ d  f o r  t 1 1 ~  hr.11c.fit of s ~ ~ r e t i e s ;  they may avail t l l ~ l l l ~ ~ I T - ~ i  of 
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the latter and is yuas i  a judgment, upoii ~vhich,  if not paid when the 
stay is out, any justice l i a ~  ing possession of the papers may i*sne ewcu- 
tion against the principal R J I ~  suret- .  I ~ I .  Stat., chap. 62, see. 11. 
Cpon the  endi it ion, then, of such a c/uuci jndgmcnt, i t  is  the duty of the 
inaeistratc granting it, a t  the request of tlic surety, to cndorse 011 it that  
lie is but the surety and that lie crarcds t 1 1 ~  Imicfit of tlie act. h~ this case 
there is no such endorser~ient on the jlitlgrnc~lt or cwcxt io l~ ,  aiid tlie 
defend:i~it x7as not bound to look f l u . t l ~ c ~  t l i : ~ ~ ~  liib cxcmtio~i. That  corn- 
niaiiilcd him to make the molley out of both the parties defendanti in the 
cxccntioii, and 11c \ \as a t  liberty to niak(, it olir of cithc~.. Euson 1 % .  I ' d -  
W O I ~ ,  18 S. C., 44. 

T'I'P t l i i ~ ~ k ,  thcrc~fore, t l ~ r ~ c  is error i ~ r  this part of tllc jl~dge'b c.h:lrge, 
and tllcrc must he a IIPTT trial. 

Psr, Cr m i x .  Sm trial. 

TYhrre the 0111: widence of the appointn~ent of n constahle ic; that "A 13 n7ai 
;~]~pointrrl constahle for the town of Oxford, who, entering into Imlil for 
$4000. with C. D ,  etc., as securities, wac: duly qualified": Held.  that. in 
the x b w ~ e  of any evidence from the rccolds of the court that thew \w\ a 
v,rcancy, the County Court has no power to appoint a constable, and ;I ltoiltl 
cirrn under .uc.h iilq)ointment ii roiil. 

- ~ P E  \I> froni I ~ I C L ,  ,I. .  at SI) r i~ lg  T ( > I ~ ,  1\44, of (;I{ ~ X T I I , ~ .  
Action ~11011  :r l)o!~d gi\c11 1))- tlu, (Id"~i~d::i~t TITigFins a<  a c~mrt:rblc 

for tlicx cou~lty of G l x ~ l ~ i l l c ,  t!lc, othein tlcdend:r~rt\ l )r i~lg liiq sluctlcs ill 
the said bo1:il. The  plaintifis proled the signature and seals of the de- 
fe~idants to t l i ~  bond in quc,stio~l; a~l i l  lo ql~on- the. legal al)l)ointmcnt of 
the clcfc~rdn~it Wiggills as c ~ o i ~ s t a b l ~  : r~ r t l  thc acwptancc. of liis bond, tlw 
plaintiff o f f e ld  in c\ idenw tlie folloni~ig cx~tr:rc.ts from the minutes of 
the ronnty ronrt, to-\\-it, first, that .crcli i~ i ag i s t r a t~s  n-ercl on tlie hench; 
seco~ldlr, tliat the follov~ing o ~ d c r  TIXS ~ ~ a s s e d ,  among many ot1lc1.s ap- 
poin t i i i~  constables, to-wit. ('a majority of justices being present, G. C. 
Wigpins was appointed constable for this town of Oxford, who cntered 
into I W I I ~  for $4,000, v i t h  Johii I). Ulillock and Daniel A. Paschal1 
scru~,iticls, mid drily qnalifidn The defendant's counscl then niorcd 
that  thc plaintiff be ~~onsuitecl  on the g r o m d  that  it had not been sliown 
tliat G. ( I .  Figg ins  had been rc,gularly appointed constable and his bond 
d e l i ~ c w d ,  alld t l ~ e r ~ f o r c  this actioil  odd not bc supported. The court 
diwctcrl a ~lonsnit. and tlic plaintiff appealed. 

20s 



S. (2.1 JITSE TERJI, 1544. 

x s ~ ~ ,  J .  Tliis 1s o11c. a n m y  ilim1y :rppoilitl~lc.rits of couit:~blcs, and 
a11 in the sariic tt'niis; a11d 117 t l ~ e  record it illil)CilSS t l l i~t  a major i t -  of 
tlic justiccs \\(>re ~ I Y W W ~ ,  ~i!alrii~g the :~l)pointl~lcnh. Tlicre is uo t l~ i i~g  
in this c:~ic to d i ~ t i  lle11i41 it, ill ] ) I  i ~ l ( , i p l ~ ,  f1v111 those nlrcad~'  decided 
by this Court oil t11v ~ : ~ I I I P  s11bjc~A. Tlic l,on7er of the couuty co11rt to 
a p p o i ~ ~ t  constable, ib ~ o t  a11 o s i g i ~ ~ a l  o ~ w ,  bnt dcri\ative, g i ~ e l i  tlieiu 
0111,~ to be exercised oli tlic. ocrnl-se~lw of ccrtairr el c'lits spec i f i~ l  i l l  tlicb 
act of L\ssenM-. S h o d d  the pcwl)le of the c ~ ~ u i l t y  in their rpspcctiic' 
districts fail to ~il:lli(' : ~ l ) p ( ~ i i ~ t i ~ ~ i l t ,  or  the person by tlienl clcctcd 
die, (lither before or after his ql~:~lifyilig, or fail or neglect to gil-e bond 
and security as rcql~ircd by the l:rv, tlic~i :nld ill (~1~11 of these cases the 
county court is to appoint. I ~ T .  Stat., chap. 24, s c ~ s .  4, 3. F1.on1 thcse 
sections, i t  clcasly apl)ears that the rounty court has no p o m r  to ap- 
poilit origir~all- ,  but only to fill \ acancies. 111 oidcr, then, to s u s t u i ~ ~  
:rn appointment ~ i iadc  by the cou~ity c o u ~ t ,  i t  must appear by the record 
that there TTas a mcaacg to he filled; : i d  ullless tliere is a vacancy, the 

7 7 court has rro l)o\r7c1r to :let. l lie (caw here has not occ~lrred in which 
aloilc~, under tlic statute, thcy have the leqal power to act. The record 
< t : ~ t ~ s  the p r ( w r ~ r ( ~  o f  :L 111:1jorit> of tlw 11u1gi-t rat(>\ of t11v c u ~ ~ n t y  ~vlicn 
the defe~idar~t  W i g ~ i i i r  n7as appointed ;I roristable for the town of Ox- 
ford;  but it  doc^ l ~ o t  sllo~v :Illy \ acancy to be filled, nor does i t  exhibit 
any st:~tcincwt fro111 ~r l l ich  the ('ourt can judicially infer that  s ~ c h  was 
tlle f:lct. Wc  l ~ n r c  oftcii liad occasion to regret the loose and inlperfect 
mainrcr in vl1ic.11 tllc ~*ccords of our county courts are made up. I t  is 
w r y  possible that  thcre was a vacancy in  the district of Oxford, and 
that the power of tllc court to rnahe ml apl)ointnicnt ~ m s  f d l  and corn- 
1)lcte ~ ~ l i e i i  t h y ,  ili tlii5 irlst;lrwc, c w s c i s ~ d  it. Ali: tlie r ~ c o r d  ) 1 0 2 ~  stn~iclr 
it docs not so :lpljpu, : I I I ~  the c.oiist alone, where tllc record is, lias power 
to rectify such omiqsions or mistakes as inay in the hurry of bnsi- 
ness have o c c ~ ~ r r e d  b? c:~~ising the, 1wo1d to cahihit the facts :IS ( 8 7 5 )  
they mere. 8. 1 , .  X c A l p i ~ ~ ,  ante ,  140. 

Pcir CVRI m. Affirmed. 

Gi t rd :  P i ~ r c e  1 . .  .Tonrs, post, 32s: P. 1 % .  Eskridqc,  27 N. C.. 412. 
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BPRD MOORE v. LITTLETON A. GWPS.  

1. Where the question was of a gift or loan by a father to his son-in-law, the 
declarations of the father to his daughter (wife of his son-in-law) two 
weeks before the delivery of the property, a s  to the nature and effect of 
the delivery he was about to make, were proper evidence in behalf of the 
father against the son-in-law, though such declarations were never com- 
inunicated to the latter. 

2. A private conversation between a father and his son and the advice of the 
latter a s  to the conduct the father should pursue in  relation to the public 
sale of property which the father claimed cannot he given in evidence in 
hehalf of the father. 

QPPE IT. from IlicX., J. ,  at Spring Term, 1841, of CASWELI,. 
I)ctirzui. to recorer three s l a r e ~ ,  to-wit, Ann, X a r g  and her child, 

He111.y. Tt n7as admitted by the parties that  the plaintiff, prior to 1837, 
owned the two da res  Ann and SIary, and that  Henry  is tlic child of 
Xarv ,  and that  the defendant is  the administrator of William Dupree, 
deceased. 

The plaintiff introduced as a ~ i~ i tnes s  Xrs .  Dupree, thc daughtcr of 
the plaintiff and the widow of the defendant's intestate, who proved that  
her fathcr lircs i n  the State of Virginia, and that she intermarried with 
the defcndant7s intestate. who also lived in Virginia on the last dav of 
October, 1837; that  on the day after her marriage, she went home with 
her husband, about 14 or 13 miles from her father's; that about two or 

three TT-eeks after her marriage her father sent to them the s lme 
(276) Ann and her child James, sincc dead, and shortly after Cliristnxis, 

1 V i .  sa l t  to them tlie s l a ~  c Illary; that  the slares remained in llcr 
husband's posscssion, in I M i f a s  Count), Virginia, until the fall of 1838, 
ml~eir her hushand renlowd to Caswell County, S o r t h  C:n.olina, and 
brougEit the slares n-ith h im;  that he had them in his possession until 
his death, ~ ~ l l i c l i  took place in JuIJ-. 1842. Tlie plaintiff then proposed 
to pro\ e hy tlic same ~ i ~ i t m s s  that  after her intermarriage with the de- 
feridant'i i~ltcstnte. m d  both bcfore and after tllc slaxes were put into 
their pob'cbsio~r, certain coli\ersations took plare bctwcen her and her 
f a t l i c ~ ,  rc1:rtirc to tlie putt i i~q of the s l a ~  cs in the powssion of her hus- 
11a11d, n11ic.h e~idellcae n a s  objwted to by the dcfend:lilt's counsel upon 
tllc g r o m ~ d  that tlrese conrcrs;rtions \rere I d d  ill the absence of the hus- 
btmcl. Ulion nhich objection, the court askcd t l ~ c  witness if the dwlara- 
t io~ls  of licr t':~illc~. u ere inirde at tlic tinw he lwrtrd n itlr tlic lmicssion 
of tlie s l a ~  e.;, :iud n l~e ther  she h;td c T chr c.oninnu~ic.:rtcd t l m e  c.ijllr e rw-  
t io~ls  to lier Ili~.ha~id. to whicli ~ 1 1 ~ '  r~pliclil t l ~ t  the con1 ersntion beiueen 
her ant1 her fwtl1i.r relatire to the. c11ar:lc.ic.r ill i\ liich tllc s l a ~  cs ww sent 
took l j l : ~ ~ e  a vwlr o r  t nu  1,eforr~ the- ~ \ c ' i * i >  sc'lit, in the, ~ ~ J S ~ . I I ~ T  of' 11cr 
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orerruled, and judgment hal-i11g hew rcndelwl 1 ) w ~ n a n t  to the l-erdict, 
the plaintiff appealed. 

(278) K e r r  f o r  plaintiff'. 
.T. T. AIIoreh(ml  f o r  de fe t ldant .  

R I ,  . J The coiltrowrsy ill this ease turned upon the inquiry 
whether 1)ul)rcc rewired a i ~ d  held the slaws as a gif t  or  :I bailinent from 
the plaintiff. Therefore, ;rlthough the case docs not set forth the lpar- 
tic111ar declarations of the plaintiff which he proposed to prove by Mrs. 
Dupree, we collect that  the object was to show that a week or two before 
thr  plaintiff sent the s l a ~ e s  to his daughter or  to her husband, he in- 
formed her of his intention to send them, and at t h  sanii. time declared 
that 11c did not ii~tclnd them to bc a gift, but a loan. That  this is n 
j i~ s t  rirw of the qwstion m7as odmitted in the argnnle~it  at the bar. This 
(,T i(1cnc.c. 7 W S  r d d  out. The objection to its admissibility taken by the 
counsel on tllc trial was only that thr  declarations vere  not made in the 
prcsenc~ nf t h ~  so11-in-law; but u e  gather that  the rourt relied on the 
further ground that the d e c l a ~ ~ ~ t i o n s  were ]lot made a t  the time the 1)os- 
c;ession of the ncgrocs changed, and that t11c.y x w c  llot commu~licated to 
the soil-ill-law. 

It m w s  to thc ('onrt. notn i t h s t a ~ ~ d i ~ ~ g  those ebjcc.tioi~s, that  the el i- 
tle11c.c n as w l e ~  :lnt a i ~ d  coinpctc~~t.  It is, i n  substance, the p i n t  decided 
in ' 1 i 1  I 1 0 .  I s. . 5.3. 111 that  case it was held that  declara- 
ti0115 of thr  f ' a t l i t~  to hi3 dans l~ter  iil the absencc of the husband, that  
the I I P ~ I ' O P S  T\ PI rL 1wt  asid I I O ~  intei~ded to 1)e g i ~  cn, rebutted the presnm1,- 
tion of a gift a ~ r d  conr-cried the hnsbal~d into a hailec, a11d that  it was 
ilot rnatclrial that thc hnsband should 11aw been inforrtlrd thereof, as 
thr. nrifr n as the m(>ritorious (*:~IISP 01 the loan and hat1 knowlccl~e of it,  

i~i ld he cxn~c, to the possessio~~ as husband. That  case, therefore, 
(279)  is :I clircct :~utllority in this as to the two grounds, that  the father's 

i n t c n t i o ~ ~  IT--ni declared to the d a ~ g h t e r ,  and not to the hnsbaird, 
and that snrh dcc.laration was l m e r  made known to him. I t  seems to be 
likewise opposite to the r e lna in i~~g  ground, namely, that  the period of the 
declarations na5 11ot exactly thv wme with that  of the d e l i ~ w y  of the 
slaws. In the marginal ahstravt of the case, it modd appear to hare  
bee11 understood as that of declaratioils "accompanying" the delirery, so 
as to make a case of w s  ,q(~stip in the strictest sense; but the body of the 
report shows not so near an union between the declarations and the de- 
livery, for there i t  is said that  when the negroes xTere "about being sent" 
the father told his daughter that he lent them to her. But,  independent 
of the authority of cases, we think i t  plain that, nothing else appearing, 
if a father, "a -reek or t v o  beforehand," tell a child that  he intends t o  



lend her sollie sl:rrcs alrd to w i d  t l ~ c m  to her :it a pnrtirular tiriii~, and 
when that time comes the fatller ;tc~cordingly sends them, there is a fa i r  
groiind of rational inference that  tlic slarcs were sent upon the terms 
and accordi~lg to t l r ~  intcntioir witli nliic.11 tl1c fatlrw said 11e ~1m11d s ~ n d  
thcm. 

It is admitted that  tlic 1)oilrt of i i ~ q ~ i i r v  i i ,  whctlier :it the time of 
deli1 cry a qift or  a 1o:in I\ its nic:ri~t. Fonnrlrly, in this Stat(,, tllc fornrc~. 
mas ~xrsuincd.  T ~ I  TTirginia, it scmls t l ~ c  l ) r rs~~rnl ) t io~r  is the otlirr 71-ng. 
Surely such p~ i tna  frrcic pwsnn11)tion of a loan is fortified ill a candid 
mind by kilowing that the, fntlwr, with :I 7 iew to an w r l g  cllaiigc of the 
possession, expressly told the child that  he intended x loan, and not a 
gift,  and that, i n  fact, the possessio~i was changed so sooil aftcr\vards 
and witliout nriv npp:mmt diff'c~wlcc in circunistnnrcs as not to lead to 
the s~q)position of a c.li:trgc in the fatlicr's rni~ld in tlie mc.:lnwllilc. Wha t  
the party s q s  a t  tlie tiilic of an act, it is ne l l  l i n o n ~ ~ ,  is to bc 11c:trd in 
esplarmtion of it, bnt the riiltl citnnot I-easoni~bly be ~wt r i c t ed  to the 7 er- 
rnonlent of the act. Tt m ~ s t  b i ~  huffirient that the previous dcclara- 
tion of intention lrad :L dirc~rt rcfcrcnce to tlir fntnre act, the (290)  
character of which is iii dispute, showing that the act mas then 
ill the coilte~nplation of the p ~ r t g ,  alrcl t11:rt the drclar:rtioi~ was mad(. 
miti1 a I icw of qualifgiiig the :rc2t and of inforiiling tlrc pc3rso~l to wllon~ 
tlir dec lara t io~~ ~ w s  11iadc of tlw real cllnrncter of thc act nhencler  it 
slionld he don(.. Thcre can br iro ar l~ i t rary  r~dcs ,  therefow, :IS to t l l ~  
l'recise time within wl1ic.11 the declarations must he made bcfoiae tlic act, 
so 21s to be admissible. Tlrr. 11:1tnr:11 in11)ort of an  act ought irot to h~ 
affrc.trtl 1 ) ~  rcmotc qener:ll devlarations. 13nt licrc. the conltectioi~ hc- 
tmenr tlic intcntion declared by the father and the sending of these slaws 
is not dul~ious, ~ : l g u c  or rcnlotc, hut is direct, plain and alniost irnrnc- 
diatc. Hc. said that in a sllort time he wo11ld send certain slaws to his 
dai~gll trr ,  arid that  they would be sent on loan. I n  a fortnight lie did 
se~rd tllen~. ,\re wc not to in fw  that 11c scnt thnrl on loan, as he had 
tlcclarcd? Tt is upon this priuc2il)lr that thc dcrlaixtioils of :I bankrupt 
hefor(, the act of bm~krliptcy : 1 ~ 1 ~  r(>cei\ (d. TI~cxy illon. wit11 n.liat inten- 
tion the act wa5 suhscquc~rrtly (loll(>. l?o7)5071 I . Kc M I I ,  4 Esl)., 233.  -\nd 
from tllr c3ascxs of Ridlcrl I .  ( : t r t l ~ .  !) TZii~g., 319, and Iikric~soi~ 1 % .  TTcrigh, 
2 Ring., 99, it  :rppcars that t l i c , ~  is 110 l)ositi\-r 1v1e :IS to tinic. pro~idct l  
the dwlar:~tiorrs :IW r o ~ l ~ ~ c v t c d  n-it11 the act, I)g :rl)l)c.nring to haye benr 
made with :I ~ i e w  to tllc l)urtic.~dnr :tvt in qilcstion and for the p n r p o ~  
of marking tllc. ilrtention of the party iir the act wl~eii it  woultl be done. 

I f  these decalaratio~~s had hwn made to tlie son-in-law himself, c w r v  
one ~vonld feel the force of tlic presurnl)tioii that  n-hen the fat11t.r so soon 
afterwards sent the negroc:: to tllc son-in-law he intcndcd to place thcm 
in the possessioll of the roll-ill-lalr-, alld the latter to accept tllenl on the 
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t c m s ,  : I I I ~  I L O  other, on -\vliich tlie parties had prerioudy agreed. The 
declaratio113 nould be dcemed substalltially p a , s  ips g c ~ s t ~ ,  d t l ~ o u g h  not 
~tlade zt the illstant of tllc cl~angc of posseisio~i, for  the change of pos- 
sessior~ n : ~ s  that rery  act in reference to nhicli the party liad declared 
liis intelltion, and, tlwrefol~., l~rcsumed to hare  been esecilted 11-it11 that  

i1,tc.n tion. 
(281) Sow,  as  M o r e  said, a decaltrration of a father to the daughter 

was held, :md with plain proprietv, in Collier L .  P o r ,  suprcr, to be 
the. same :r, a dec~l:~ration to tlie l lni l)ai~d as respects t l~b  1)oint ~iutler c2011- 

4dcmtio11. T11e C'onrt is, tllcreforc, of ol~inion t l ~ t  tllc~re n a s  erroln in 
I c,jectiilc thc c\ idc~icc, of Xrs.  1)uprcr. 

IVc think tlie testinio~r> of tlic' so11 a s  to the a d \ i w  gi\csn by 111111 to 
1 1 1 ( ~  pl:ti~ltift, not to claim thc~ ~~r>jiroc.i 1101. objcct to the Iiiriilg I n -  the 
atlmi~iistrator, n a s  properl-  rulcd out. T t  does not follow that  the plain- 
tiff a c t d  oir tlw \)ad xdrice of hi5 son il~ld not or1 his own j u d g ~ i ~ w t .  
I t  n as betrwen tlir~mselrcs and c:rnnot affect the rights of otliera. I t  
u:rs likeued a t  the bar to the point rulcd in J o ~ e s  I .  ,qasser, 1s S. C., 
452, but the cases are essentially different. Tlierc the advice a as fro111 
t h  father liin~self that  a conreyance wllich he proposed to execute to all 
his cllildreu would iiot affect one he had before made for some of the 
same l~roper ty  to the plaintiff, who T K I ~  induced thereby not to make 
k~iomn his title nor oppose the new deed. Those claiming as ~o lun tee r s  
~n ldc r  the hccond and snbscyuent deed Irere properly affected by the cow 
duct of tlieir donor. I f  the present defcnclant had told tlie plaintiff that  
his claim sl~ould not or ~vould not be impaired by his not then making 
i t  1)ublicly known, the cases mould be ~ i o ~ v   early parallel. The private 
consultations between the father and the son not conlnlunicated to the 
persolls :~sserriblcd nor to the person wlio mas d e a l i ~ ~ g  mith the slaxes as 
his on11 stand on the same ground with his plaintiff's own inward 
thougl~tq, or, at least, mith his own conclusion, made kno~vn to the son, 
but ado1)tc.d on liis own judgment axid mitliout the concurrence of the 
son. 

PLR Cc RI lv. T ' e n i w  dr noro.  

C i t r d :  C010a11 7 % .  Tucker, 30 S. C., 427. 

JOHN J .  JVARD, TO THE USE OF JOHN BURKE. V. HENRY H. HATCH. 

As the lam will not permit the l~laintiff to be a witness for himself, neither will 
it  permit him to make his own acts and declarations. done or spoken in the 
absence of the defendant, evidence for himself to impeach his adversary's 
witnesceq. or for any other purpose tendiny to support his own side of the 
issue. 
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-IPPEAL from Dick, ,I., at  Spring Term, 1844, of CHITHAX. 
I k b t  upon a bond dated 10 February, 1837. P lea :  Payment. 
Thc  defendant, i n  support of his plea, called one Wesley Hanks, who 

deposed that some time after the date of the bond, to-wit, on 4 December, 
1837, he assisted in making a scttlcment between W m d  and Hatcli, which 
he understood to be of all their mutual dealings and accounts; that  
among other matters included therein was a sum of $1,285 charged in  
the said settlement and accaouiit, being thc price of a negro man, Jer ry ,  
~ x w c h a w l  I)g them jointly, and TI-hich ircgro liatl bcc.11 kept by the dc- 
fcndant IIatc.11 ; a ~ ~ d  tlic I);~la~lc*o hir ig :isc.c~rtai~~cd, it ~z a? p i t 1  o r  set- 
t led;  and the hond llow sued on \\-;IS not produced iror nlentioned by 
cit1lc.1. of the parties. 

The defendant alleged that  tlie said bond had been given to the plain- 
tiff for the one-half of the price of the said negro Jerry,  and for the 
lmrpose of proT ing this he called a witness ~ iamcd Ifxinor, who deposed 
tliat in Fchrnarp last, in Alabama, he, a t  the request of the defendant 
( ~ 1 1 0  \\as tllen ill that State, TI-here Ward  and the witness had been 
resicling for sercral years), went to Ward and asked him for informa- 
tion as to this houd; that Ward t l l ~ n  told liim that t l l ~  bond was gi\cli 
for  the half of thc ncpro J c r r y ;  that he had left the hond with Mrs. 
Joseph Rl~rk(,  to krcp for liinl uiitil he should call for it ; that he 
oved Burke nothing, and that  tllc mholc was a sham. (283) 

The p1:tintiff tlicn cxanlincd as a witncss another pcrson wllo 
had aided in making the settlement above mentioned he t~wcn  Ward and 
Hatcli. and IT-110 deposed that Ilc nnderstood that  settlcnicnt to inelate only 
to tlieir open accounts, m t l  liot to airr of their bollds or 1iquid:itcd de- 
mands on c:lcli otlltr.. 

T l ~ c  defendant then called Mrs. Joscl)li Burke, and aftcar she w:ts 
sworn, declined to esaniii~e Ircr ; upon wliicll tlie l)laintiff, for the pur- 
1)ose of discrediting the witness M:rinor., proposed to prore by Xrs.  I3111.k~ 
that MTard, bcforc l ~ c  left this Statc and after -1 I)ccember, 1837, did. i n  
her 1)resenc2c, dclirer tlie said bond to h r r  late husband, Josepli Burke, 
dcrlaring a t  the tinlr it mas to be his property in satisfaction of debts 
whirli T ,~ : I I~  owed him for Imtrd, etc., the cxis te~~ce  of which debts she 
k ~ ~ e w .  

To this c~vid(~llw tlrcs d(lf(,lldal~i's c~ounscl objected, because i t  was . . 
pi\ i ~ l g  in c ~ i d ( ~ t ~ v c  the d(~c1nretions of the, plaintiff, in tlie abscnce of the 
dcfe~ld:~~l t ,  to \njq)ort thc 1,121 in tiff':: case. The judge 01 (muled the 
objcctioil, :~lrtl tlrc witl~rlss being csun~i~ic t l  gare  evidence to tlie effect 
stated. 

Tllc jury foi111d :I vcanlic~t for the. l)lnintiff, and after an  l~nsucccssful 
11iofio1l for a I I ( V  trial, jlidgn~cnt bci~lp rendered for the the 
dcfnlrla~lt nl~l)c.:~lctl. 
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DISIEL, J. I t  is argued l ~ e r e  for the plair~tiff that  the ev idcnc~  of 
Xrs.  Burke was admissible to p r o ~ e  all nct  done by the plaintiff, relatile 
to the bond, variant from what Mainor, the defendant's witliess, proxed 
that the plaintiff had :~dmittcd to him had been don(. nit11 t l i ~  said h o ~ d .  
The eridenee was offered arid recei\.ed, say the plaintiff's counsel, to 
discredit Mainor;  but we th i i~k,  as the Ian m o ~ ~ l d  not p r r n ~ i t  the plain- 
tiff to lur a witness for Ilinisrlf, as he was directly interested in the event 

of the suit, neither will i t  permit him to make his own acts and 
1254) declarations, done or spoken in the absence of the defendant, evi- 

d e ~ ~ c e  for himself to irnpearl~ his ad\ r r saq ' s  witnesses, or  for any 
other ~ ) I I ~ ~ ) o s ( ~ ,  t(311di11e to ii11)1)01.t hi* 01\11 side of the irslw, to-nit, that 
tlw bond still remailicd u p a i d .  

PER C I I:I 2 ~ 1 .  S e w  trial. 

JOSIAH CHEEK r .  TJSDSEY DAVIS. 

1. A debtor who yroposcs to take thc. benefit of the insolvent debtor's act n1a.v 
a t  ;my time after his arrest upon a ca. sa. and before he files his ~chednle 
tran\fer any portion of his property bolln fide for the 1)agment of ally of 
hi\ debts contracted before his arrest. 

2 A crr. src. hinds nothing but the ilebtor's body. :md leavri: his 1)rol)erty frrc 
to he disposed of for any bono fidc purpow of dischnrging other clrl)ti:. 

A i ~ ~ ~ , ~  11. f18on1 L ) i ( L ,  J . ,  xt S1)ring I ' P I ~ ,  lS44, of ~ ~ ~ X I ~ , I ~ T ~ .  

111 this case thcl defendm~t had bren arrested on a ca. sa.. at  the in- 
stance of the plaintiff, on 15 February, 1842, and gale  bond for his 
appearallre at the County Court of Randolph at Fe\)ruary T r r n ~ ,  1812. 
The defendant, on 18 April, 18.22, filed his sc.hedule ill the officr of tlic 
clerk of the county court aforesaid, which schrtlille was dated I April, 
1842; and a t  May Term, 1842, thc drfendant nlo\ed the said court to 
be discharged from custody undcr the provisionr of tllc act of the Gen- 
eral Llssemblp for the relief of insolrent debtors. 

The  plaintiff suggested fraud, inid niadr 111) all issucl wit11 the drfcud- 
ant, which issue was tried in the County Court of Randolph and found 
in fal-or of the defe~~dai i t ,  when the plaintiff appealed to the Superior 
Court. 

On the trial in the Superior Court, the plaintiff proxed by a X r .  
Drake that during the week of the Superior Court of Randolph County, 
about the last day of March or first day of April, 1842, he  paid to the 

defendant the sum of $80, which sum had been brought from the 
(285) coui~ty of Columbus for the defendant by a man of the name of 
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KMH, J. The only q~lestioii a r i s i ~ ~ g  under the iilstructio~~s 1)rayed for 
is whether the papmeilts 1 1 d e  by the deftwdailt after his arrest on tlie 
cu. su. and before the filii~g of his scllcdule mere in fraud of the rights 
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of the plaintiff. Tl'e are v11.arly of opinion that  they were not; in other 
words, that the lan- ca\cJ the defel~dant the, right to pay an) debt ~ & c h  
he justly cwed bcfore tlic filing of his schedule, proridcd thc debt mas 
due before the arrest. 

The l n s o l ~  elit * k t ,  a5 it i, c.:rllrd, c~ idently, by its pl~rascwlogy, con- 
templates t h t  the ~cl~eclnle filcd by :r defendant shall contain a true 
account of all his propertv as it is at t lw timc~ of its being filed. Section 
4 of tllc :IN, i l l  lmi i l t i~~g out what rlw:iinrcs a dcbtor who has rcm:~ined 
ill close r o ~ ~ f i n e ~ w i i t  fo r  tu  c,~~t,v (1:1ys h a l l  pursue to obtain his discharge, 
~ ~ r c w r i b c s  thc oath to 1 e taht>n by him. I t  is : "I, A. B., in thr  presence 
of Ai ln~igl~t j -  God, wlcnn~ly i l \ r :~ r ,  I)rofes,, and declare that the schcdule 
I I ~ C  deli~~cred," etc.. Tllis iwtion crul)l~;~tic.ally shows that the time to 
~r11ic.h tlic act r c i ' e ~  as  gorc,i.~iinq thc i i~so l~cn t ' s  right to take tlic oath 
is whrn the sc.liedi~l(~ i i  fi11.d. If a t  that tinw lie makes a true statenlent 
of his propcJrty, and ill t 1 1 ~  n~i.:rntime (%as not directly or indirectly in 
ally n x y  disposcd of ally of it, either l w l  or  l)ersonal, whereby to secure 
to himself an7 profit or ad1 3 1 1 t a g ~  or to defraud or decei~  e ally of his 

crcditors," tlic la\! is contcwt, mid he is entitled to his discharge. 
( 2 8 7 )  A ficri fcrcin,~ bitids the property of the dcbtor from its teste, so 

that  he car~not xlieri any portion of it,  to the disappoiutment of 
the plaintiff. -1 ccc. s u .  binds ~io th ing but the body, upon \vhicl~ it is 
cxecutrd, and 1~:11es tlw tlcbtor7s property free to be disposcd of as lie 
l'leases. Tl'hcn, hon-c: er. lic corncs to claim the benefit of the lan- l r o -  
\ided for him, 11e lizust Lc l)rep;rred to bring himself within its pro- 
1-isiolis. 

I n  this r a w  it is  admittcd that the money in  question was appropriated 
117 the defendant to the p : r p ~ c n t  of debts kona fiile :md justly due by 
him. I n  payiug t l l ~ s e  drbts, he has violated no lam, nor been gniltp of 
any fraltd. We think, tlicrefore, there mas no error in tllc r l ~ r r p c  of the 
judge, and the judgment must he :tffirmed. 

I'ER I RI 111. S o  error. 

Citrtl:  King r .  Tr i r r ,  38 S. C., 573.  

J O H S  T. GARLAND v. WILLIAM M. WATT, 

d testator. having several children, devised to his two sons \V. W. ai?d R W. n 
tract of land, to them and their heirs forever. In :I sulhequent clnu~e. 
after many previous devises, he devises as follows: "I will that if any of 
my children die without issue. leaving a wife or husband, it is my will 
such \rife or husband shall be entitled to one-half of tlie property, the 
other half to be equally dirided between my other children or their heirs". 
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N. C.] JUXE TERSL, 1644. 

HeTd, that the contingent limitntionc over were xood. ;~ntl therefore that 
W. TT, and R. IT. could not convey an wbiolute :111(l n~~conditionnl estate in 
fee simple. free from tho-e limitatimp 

APPE 11, from l l i r l ,  , , J . ,  at S1)ring Tcrni. I q44, oi ( ' I \ \ \  1 LL. 

Debt upon a bolld, 11-itli :I co~rditioii. The tollon iug (.asp agreed n7:7q 
submitted to the court : 

Willinn1 SI. V a t t ,  the tlt~ferid:~ut. on 24 X a r .  IW?, tsccwtc~l to tllr 
plaintiff the oblig:~tion declared on. In the condition of this olili- 
pation it is  recited that p rc~ ious1~-  to that timr lie had sold and ( 2 q 9 )  
conreyrd to the lilaintiff' one und i~ ided  half of a tract of land 
containing 1,826 acre-, lying in t l ! ~  county of Cam ell on Dan R ~ T  er, 
adjoining Jolln TTilliersoii and o t lws .  for wT'hi~11 the plail~tiff had paid 
to hini the sum of $10.500, and that he had acquired his title to the said 
land by derise from his father, the h t c  _Ibrahwm Watt ,  of Rockingham 
Connty, and that a doubt llad a1.ise11 Tvlietller he, the said Til l iarn,  took 
an ~mconditional and perfcrt fee-sinlplc title to TIE wid  1:rnd by the laqt 
d l  of his father. R e  the11 obliges hinlself to p a r  the plaintiff the said 
sum of $10.300 if he shonlcl fail, oil or before 24 May. 1843, to rnakr to 
the said Garlarid a 1)erfcc.t. nlicondition:rl fcc-si~lll~lc title to one nrtdi- 
~ i d e d  half of the said tract of land. 

I t  is admitted that the defendant Ilaq teiltlertcl to t lw plaintiff :I d ~ c d  
suffirirnt in form to conrey .uch titlc, p r o ~ i d c d  11e i- I l in~vlf  po,sessed 
of it under the ~v i l l  of his father. 

The follo~ving are  tllc only c2l:luqes in AIhrali:lm TTatt'.; ~vi l l  aim c ,  
referred to ~ ~ h i c h  :Ire material ill this case, vi7.: 

Iteln 4. "T to  1 1 1 ~  ~ T I O  S O ~ I ~ ,  TTillian~ Tlr:ltt illid Rufus TTittt. tlit' 
tract of land 1 purchased on Dan liil cr. to tllem and their heirs form er." 

I tem 11. "I 11-ill that if any of rnv children die without issue, leal ing 
a wife or a husband, i t  is my nil1 that such wife or husband s1i:tll 1~ 
entitled to one-half of the propelt>,  the other half to he cqi~nll\- di\ i d ~ d  
betn pen my other cllildren or their heirs." 

The testator left t\vo sons and t ~ v o  dnnq11tc.l.s hnnir ill: liinl. 
I t  iq agreed that if tllc court sh:111 be of opiilion for tlrc, l)lailitifi. :I 

jltdpnlcnt cliall be cntered for hi111 for the -11111 of $lO,q>OC), princilml 
money. to hcar iiltrrwt from 1 31av. 1544. rind the further slllrl of 
$891.15 for arrearq of iiltercst. that lieing a b:~lnnce of intclcst now (111~. 
after d~dnc t ing  $-l-JS.hd for t h r  11.e of tllc land for 1%:; and Iq44:  
and if thc court s11:1ll 1x1 of opinioi~ for the d~fr i rd i~l l t ,  a judoitleiit i 2 q 9 )  
of liolisuit shall 1 , ~  twtercxl, I t  i~ alio agreed if judqinrnt is reliil- 
&red for  the p1:rintiff. that Ilc is to reconrey to tile dci'entl:rllt all qllcll 
title as  has heel1 caollr c-ed to him 1,. the d c f e l h l l t ,  111~11 tire payillci~t of 
thc jndcnlent. slid that lie is to pllt the defcndallt into the p o s ~ c s i o n  of 
the land on 1 .J:riiuary. nest. 
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Tlie judge pro forrrzu ga \e  judgnwnt for t l ~ r  plaintiff, nnd the defend- 
ail t appcalcd. 

I ) ~ \ I I . I , ,  .J. A\bi:~lc,~ii V a t t  Ii:~tl foul. I ~ I I I ~ ~ : \ I T ~ ( Y ~  c l i i ldre~~,  t n o  so115 
i~iid t n o  d:~ligl~tcry. IT(' \ \ ; I \  \ r i z 4  a ~ l ( l  po~.cwcd of n lnrgc~ real and 
1)erw11:\1 cl\t:\tc' ; ; r ~ d  i ~ i  t h  > c2ar 191- llc ~r~utl(a l ~ i s  \till n~iil dc>\ i sd 
:~ud I~tyuc.at11cd landh :tiid ~ ) P I ~ I C ) I I : I ~  p i ~ p e r t ~  to c21cl1 of his cl~ildrcn. 
To hi- t n o  sons, the dcfrnda~it  autl his brotiler Kufus K a t t ,  tlw testator 
d e ~  i d  ;I\ follox-s: "I gi\ e to my tu  o PCI IZ ,  William Watt  :md E i~ f i t s  
Wxtt, t 1 1 ~  tract of land 1 purc.11ased on 1)aii R i ~ e r ,  to t11cn1 and t?leir 
heirs forc~~cr ."  111 a subsequelit part of the  ill the teztntor s:~! 4, -'1 
will t h t  i f  ally of lily cliildrei~ die vithout issue,  lea^ illg ;I ~ \ i f ( l  qr  hllb- 
hand, it i, rliy will such 17-ifc or hush:tnd h l l  be entitled to one-llalf of 
the p ~ o l ~ ~ ~ ' t y ,  tlw otlicr half to be equally d i ~ i d c d  bctmwi my other 
c.llildrcw or tlicir h r i r ~ . "  Tllc \vord pl o j ~ i  tl/ in tilib lai t  clause corcLrj 
110th the 1w1  :~nd p~rsoilal  czstate g i r w  by the will to c.acl~ of the low 
clliltlre~~. I+ onla qtatutc., 1 1 ~ .  Stat., (+11:ip, 122, scv. 11, : \ f tw 15 .Tali- 
uary, 1 1 2 h ,  % cry contiilg~iit l i~ni ta t io~l  ill any n ill made to tltapc.l:~l 
ul~)11 t l i ~  t l j i l~g  n i t l ~ o u t  11cii~ or heir, of the body, or TI-itliont i w w  or 
isbncs of tl~c, I ~ J ,  ctr., ~11,111 I)c I~cld  :111tl i~ltcrprcted n 1in1it:ltioil to 
talw &ec.t \ ~ l l ~ i ~  sncl~ persoli s l d l  dicl, ilot llaring sucsli lieirs or iasi~e, 
etc.. l i ~ i i l q  ;kt the time of his (lent11 or born to him \lithill tell i1~011tll~ 
thc rc~~f t e r .  11111csi the i ~ ~ t e ~ ~ t i o n  of surli lirilitatioli l)c ot l ier~rist~ c\l)rcs\ly 

tlwlarcd ill tlic face of t l i ~  will creating it." 
(290) The, fee, sillrlrlc~ nliicli t l ~ c  cla11.i~ in tllc will first al)o\c> Iwn- 

tioued g a ~  cL to the dt.f(~~icl:wt in a 11ioic.t~ of tlie I > a n  Nil cJr l:nld$ 
is, by t l ~ c  second c1:rusc. of the \\-ill :IS above ~ntlntiolied, cut d o ~ w  to a 
fee co~rtlitioi~:~l, r ~ i t i ~ ~ g  up011 :I ~o~ i t i i i ge i~c~y .  -1 good estate in fee in the 
s:lnie lands ma? ~~oss ib ly  21c,rcv1ftei* ipring 111, oli thc cleat11 of the dcfend- 
:lilt without isbnc, l c ~ ~ \ i ~ ~ g  a wifc, to unj  b11cli wife nucl his brothers and 
sibters or their lwirs. The  limitation o1c.r of the frc,  oil the exerits s1)cc.i- 
fied ill the IT-ill, iy not too remote, and i i  good 1)) na j -  of csecutory de- 
rise, and it belongs to that class of cxcu to ry  dwises which permits a 
fee to 1)e limited on a fee, :1i1c1 t l i ~  leading c:tic on which is  Prlls I > .  
Browii,  C'ro. Ja., ,390. 

The defendant, b -  the deed Ilc esec.uteJ, coin eyed only thc conditioirnl 
fee lie 11:id; it  did not dchstro,~ thc limitation orer. It is miilecessary for 
11s now to decide the question whether a deed from him and his brotllcrs 
and sisters, with warranty bindiiig tlienlsclres nud their heirs, v o l ~ l d  
estop tllcnl and rrhnt their li(~irs, by force of tlie collateral nxrrantv,  to 
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S. C.,  20,s. 

5. The clnwtion :I* to no tic^ to quit tltqwl:tls ul)on the  cx111tr;tiT I)c~tn-twi tho 
11;ti~i?>. 

6. JYliere A, r o l ~ t ~ x ( T t ~ l  TI-it11 1;. t11;~t I;. .11ould ~ ~ ( x ~ i i j ~ y  his lioiiw :t11(1 lot ; ~ t  $14 
11er ; ~ : ~ I I I ~ ~ I I .  r(>ut to ~ I I ~ I ~ I I I ( ~ I I W  (311 3; O~toloer. lS41, :t~icl if 13. zl111i111l &-ire 
ti) rrinore t h e  house 11eforc O ~ t o l w r .  l i 4 2 ,  lie r a s  to ]lay only for tlle time 
lie C I C . C . I I ~ I ~ I Y ~  t l~c , .  ~ I O L I W  : 7 l c ' l d .  t h t  thiq \V:IS not ;I tP~l;uic)- fro111 ) . ~ ~ : t r  to  
y e i ~ r ,  11ut t11:1t it t e r m i n a t ~ l  :IT farthe<t O I I  3; Oi~Col~t~r, lS42, ~ I I I I I  i1t;lt <is 
111ol1t11c n o t i ( ~  to q i ~ i t  TT-:IS liot r1erw*:lr!-. 
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rate above named. T hereby arknowlrdgr I put no claim to the house. 
A11 I contend for is the rc,~it for  the h d .  I n  witness whereof, I here- 
u11to set my hand and seal, 9 Septcmbrr, 1841." 

The plaintiff then prowd that tlw dcfendallt was in possession of the 
premises o ~ ~ n e d  by him and mentioned in the declaration, being the 
same lot referred to in the said i n s t r u m e ~ ~ t  at the time of serving the 
declaration, axid that i n  July,  1842, and before 20th of that  rnonth, the 
lessor of the plaintiff rerballp informed the defendant that  he ~ ~ i s h e d  
him to l e a ~ e  the premiscs as  soon :rs he could, and that  lie must leave 
at the expiration of his time, to which the defendant replied that  he 
was as anxiolls to get away as the lessor of the plaintiff was to have 
him aliTay, and that he would leave as soon as he could. 

Upon this evidcnee the defendant's counsel nioved his Honor to non- 
snit the plaintiff, insisting that the said lease constituted bet~vecn the 
parties a tenancy from year to year, and that  tlie plaintiff had not shown 
that  the said tenancy was by any legal mode terminated a t  tlie com- 
mencement of the action. The motion was opposed by the conme1 for 
the plaintiff, contending (1 )  that  the defendant was not a tenznt from 
year to year, but a tenant for one year, or for a term ending October, 
1842, a t  mliich time the tenancy expired without any act to bc done ljy 
the plaintiff; (2)  that if not such a tenancy for a fixed term, i t  was a 
tenancy a t  will, strictly, and the notiw ser\r,d had terminated the tcn- 
ancy; and ( 3 )  that  if a tenancy from ycar to year, yet the notice given, 
conpled with the declaration of the defendant, mas sufficient to terminate 
tlie tenancy, which mas a t  an end before the comniencement of this snit. 

H i s  Honor declared himself of opinion that tlic plaintiff had made out 
no case and onght to be called. Tn submission to this opinion, tlie plain- 
tiff suffered jitdgment of nonsuit to be entered, and appealed. 

(293)  Uudger f o ~  p l a i n t i f .  
,7. JJ. H m q h t o n  for dcf~trdarct.  

x l ,  T. Tlic 01117 questioii 1) resrn t~d in this case i i  a i  to the true 
ronstnlr t ioi~ bct~veen the parties. This paper mas executed on 9 Septem- 
ber, 1841, and the action  as brought on 19 iVo~ember. 1542, the plain- 
tiff ha1 ing given the defendant r~o t iw  to quit in Ju ly  preceding. 011 the 
tr ial  of tlie cauie i t  nTas c o n t e ~ l d ~ d  hp the defcnd:nit that this m s  a tcan- 
ancy from ?ear  to year, a l ~ d  that the tenancy could not be put an  e ~ ~ d  to 
by tllc lessor vi thout q i ~  ing to the tenant six months' notice to qui t ;  and 
his 1 I O I ~ O ~  who prc+ided bcinq of this ol)inion, the plaintiff submitted 'to 
a ~lonsnit  and appealed to this Court. In the opinion of his ITonor we 
think there was wror.  The true inrluirr  is, not as to the nature of the 
cstatc or intcrcbt n-ilich tlic tlcf1.11dant acquired in  tlic prenlihrh, but 
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thougli the law g:~vc liim the r ig l~ t  to cllltcr mld carry off his crop ~vlien 

:md tenant esists, ri<ifhorif critil 7iinilutiarr II.A i o  t iw?c, sncal~ tt.11anq- sllnll 
bc froill year to y w r ,  iior shall c,i~lirr party be at libcrty to lmt an erld to 
it unlcss by :I rcq111:ir 11otic.c.. I,I,(/!~ I .  S t~cr t l t c i ch ,  2 Salk., 411; l ' i r n n ~ i n s  
1 % .  Rorr,/insori, Bnrr., 1609 ; dl(tr f i l l  1 . .  lTriitts, 7 Term, 79. And it is also 

asctrtaiil tlwir re spec ti^ r rights. 111 this case the contract sets fort11 tha t  
the tei1rnlc.y K:IS to romlienc'c 011 26 October, 1841, a t  the yearly rent of 
$14 for one ~ I I . ,  a i ~ d  a t  that rntc for :~iiy s l~or tcr  time; it thc'n st ipd:~tc~s,  
in case X r .  M r I n t o s l ~  shall tlrsirc to move the house before October, 
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1642, lie is  to pa .  o111,v f o r  t h e  t ime Iic ocrupies the house o r  t l ~ e  lot a t  
t l ~ e  rate  of $14 f o r  o ~ i c  year. TTe th ink  t l m e  stipnlations clearly fix a 
t e r n ~ i n u i  fo r  the lease, to-wit, 26 October, 1842. There  a r e  sc.\eral ways 
b- nliicli the  relation of landlortl : I I I ~  tenant  may  terminate  without  a n y  
notice to quit,  as  where, 117 the agrclemcnt of t h r  parties, notice is  maired, 
o r  whcn i ts  determillation is made to t l e l )c~~t l  upon s o i ~ w  1~nrtici11:rr cb.i.c~rt, 
a s  the  death of n part icular  ind i r id i~ :~ l .  Hcre the d t a t l ~  of the  i t ~ d i r i d u a l  
is in  itself n t e r m i n a t i o ~ ~  of the. Irasc~, : I I ~  t he  estate of the l c s s ~  ccwser. 
So, d ~ e r e  i ts  dctcrnlination is  fixcd by tlic cfflusion of time, a s  where it is  
to t c rmi~ra tc  a t  a ~ ) a r t i r u l a r  period. 111 11~it1ier  of these cwes is ally 
notice t o  qui t  ncccssary-, and  the lessor mag,  up011 the expiration of the  
t ime specified, o r  t h e  1 ~ l ) p c n i n g  of tlie par t icular  erent ,  immediately 
e n t w  111)011 the  lessee. Cohh 1 % .  StoXes, S E a s t ,  3 5 8 ;  Mcsse~rqPr  1.. Lrm- 
s t~w~cg ,  I Term,  34. 0 1 1  behalf of t l ~ v  plaii~tiff i t  n a s  ~ l r g c d  tha t  th i s  
n-:IS a tcwai~cy at  will, hecanwe, by t l ~ v  terms of the c o ~ ~ t r a r t ,  the> dcfci ida~it  
had  a r ight  to  put  ail  TI^ to  i t  a t  h i i  pleasiire, a n d  tha t  thc  l aw pare  the  

I ( s io r  of the 1)laiutiff' tl~c, ianirJ riglit nliicll lie had  csc~rriscd by 
(296)  f i i ~ i i ~ C  tlic d e f t ~ ~ ~ d a l ~ t  two ~ i m i ~ t l ~ s )  ~ ~ o t i c e  to  quit.  JVhetlicr this  

was a teunlic.\- nt \ \ i l l ,  o r  onc \\hose terminat ion w a i  b? tlw con- 
t ract  fixcd atltl d c t c r n ~ i l ~ c d ,  we arcJ of op i i~ ion  i t  was  not n t e ~ ~ a l i q -  f r o m  
ycnr to  y c : ~ ,  :111d tha t  in  either casc tlw ol)inioi~ of 11is I I o i ~ o r  w\.as rrroiw- 
ous. T h e  plai11tifT WIS c ~ ~ t i t l c t l  to iil:tiliti~i~i l i i ~  action, as  11c did not 
ro~nnlciice it  1wt"orc 26 O c t o h ,  1,942, o11c year  f r o m  the c o n i r ~ i c ~ r c r m e ~ ~ t  
of his Irxasc. 

PER C1 I:I iv. Rererscd. 

( ' i f c t l :  . I ~ , ~ i h ~ t i n  1 . .  l l f q .  ('0.. 115 S. C., 537: ITirrfy I . .  1Iirrris. 120 
K. P., 410; A l l ~ ~ , r ; l l  t .  1'(~1711(,1~, 164 S. ('.. 53. 

1. An x t i o l ~  for the penalty under the statutc azainst usury ca~inot I I ~  inl)- 
11orted unleii the usurious interest. or some portion of it. ha\ lreen actuxllg 
rewired, either in money or money's worth. 

2. A. loaned a <urn of money to B. a t  usurious interest. and to secure the 1 ~ -  
melit 13 conrered to a trustee a house and lot worth more a t  the time than 
the money borrowed aud the ucurious interest; afterwards, the lrropert~ 
was sold 113- the trustee a t  public auction and purchased h y  A,. who care 
for it nhilt m i i s  then its fair value. I ~ a t  owing to the depreciation of the 
~rrol~erty the \11m for which i t  5o1d did not amouilt to the principal of ,I's 
debt: HeT(7, that A ~ n s  not liable to the penalty under the qtntute azain.t 
usury 
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APPEAT, from DicL .I.. at  Spring Term, 1844, of CHA~IIA\I.  
Debt (mi f l r t ) , ,  p t c . .  on t l r ~  statiltc. of nsnrg. The plaintiff p r o ~ e d  by 

H. 11. lre:lrgaiu that on 22  Fcbr l~ary ,  1539, lit> ( ~ e a r i a i l r )  borrowed 
from tlic d e f c i d a ~ ~ t  $30 arid g a \ c  his bond for $105, payable 12 
nmiitlis a f t w  datv; tliat oil 23 E'ehrlwr~.  l h 3 9 ,  1)c horron-cd $22.7 (207) 
from t h ~  clefciiclairt : I I I ~  gal (' Iii- bol~tl, l ~ a ?  able to the defendant. 
for $230, payablc 12 montl~s wftc.1- tlatc, with ii~tt'rest from date;  that on 
the said 23 F e b n ~ a r ? ,  IhRD. lie ( T c a r g , ~ i i ~ )  csecnted n decd of trusr to 
oilc W. Ha l~ks ,  I)! w1lic.h deed lie, t2oll~ eyrd to tlw said Haiiks his dwcll- 
iirg-house a11d t\\o lots ill tlir. t o ~ w  of Pittsboiw to secure the payment of 
the two aforcsnitl holds. 011 19 S o ~ t m b c r ,  1942, Hanks sold the house 
aird lots at pnhlic salt, to t l l ~  liigl~e+t bidtltlr, wl~e11 the defe~ldant, being 
thc last autl higl~,+t I)itlder, at t h l~  s1111l of $#N, I)ccwi~e thc prcliasel-. 
This witness further stated that ,  1)rt'\ ious to 1 0  Sownibcr ,  lb42, he had 
csc~-uted tn  o otlrrr I ) o ~ ~ d s  to the cldci~dnilt for horroned m o ~ ~ e . ,  o w  b o ~ ~ d  
for $130 m ~ d  t l~r ,  ot1rt.r for $77. alrd r~wc.ntetl a sc.cmici deed of trust to 
swur t~  t11p l):iyiilt%~~t of tlw t n o  I : I ~ I - T I ~ ( ~ I I ~ ~ ~ I I ~ ~ ( ~  i)olids; that tlw said 11:111li\ 
n x s  also the 1 1 x c t c v ~  ill tirii itbc.o~~tl t l d .  ; I I I ~  that tlrt, wlv r w d r  on 19 
So~en~l)c.i*, 1642, as a b o ~  t ,  mm~tio~rc~(l ,  n a< n~rtlvr botli t l rr~l+.  This n i t ~ ~ c w  
further st:~tc.d r h ~ t  011 s l id  I!) h-o\ ( J I I I ~ ~ ,  l b42 ,  :~f tor  t h t~  s x l ~ ,  the t k f ~ 1 ( 1 -  
ant dc l i~c~rcd to lliiil tlw 5:1iirt) bor~ds i~ fo r twid  : t r d  c~w(wt(d  to hi111 :I 

wcc4l)t, as follon. : " l iccc i~td  of II. IT. Ycargaiir i l ~  full of tlrt. :rnioru~t 
ducb me 011 ac.c.onnt of t u o  dwtl.: of 1lwtt 111:1tl(> to IT. Ilia~rlrs to ictclu'e in0 
by stlid Y C ~ ~ I , ~ : I I I I .  This I!) XOI(,IIII)~T, 1\42,  I\Tilli:l~~i 13laiid." 'I'h wit- 
~ ~ c s s  furtlic,~. htatcd t1i:lt lie (lid llot 1)ir) t l r ~  \aid B l a ~ ~ t l  sly 111o11ry or other 
t h i~ rg  of rn111r a t  tlie tinrc' tlic, :rbo\t> rcxc.cipt Trni ~irc.11, or  at :nry otllcr 
time, ill disclrargc. of airy of the aforcwicl hoilds. 

Tlie plaintiff tlitm t ~ x a ~ ~ i i i ~ c d  TI-. II:I~IS<S. tlw truitw, 7~110 itatctl that lie 
sold the honsc. ant1 lots l u~de r  t l ~ c  tno  c i cc~ l~  of trust aformaid; that the 
sale was public. a i ~ d  fair ,  as far  :IS lie liiie~r-; that tlic drfeiii1:ult bcxcaiue 
the last a ~ r d  Iriglicst l~icltlcr, f o ~  t h  imi of $400; that $400 was :I fa i r  
price for t l i ~  1101iw alitl lots ill Sovcmbcr, l h 4 2 ,  :111d tlrnt t l i ~  Golids \wre 
 deli^ ercd 111) to Ycarpaii~,  :rirtl, b) the c.oi~>ellt or dircctio~i of Bland, 
satisfaction n:rs r,~ltc~rcd on the d t d s  of trust. This vitness was 
then asked by the 1)l:lilltiff if 11t' liacl c s t ~ u t c d  a dcctl co l~ i~y iuc :  (29'3) 
tlie house :111d lots to tlie p~rcliazcr,  William Bla~itl.  'Pllii qucs- 
tioil was ohjt,ctcd to by tlie d c f e ~ ~ d : ~  tr  t ,  I l c w ~ ~ s e  tlic, ( l i d  n-as  rot prodllced 
by tlic plaintiff, :rile1 110 11otic.c~ I ~ t l  1)cwr vrlccl oli tlic tleftwdalrt to pro- 
duce it. Tire court sustained the o l~j~ct io l r  a i~ t l  rejected the e\ idence. 
This witnew fnrtlrt~r statcd that ill February, 1530, the house and lots 
were wortli $SO(). Tlrv \rit~re+, 'J-c~ur-~;~ii l ,  f u r t l i t ~  stated that, some few 
months heforc. tlir~ qalc, IIV offcwcl tlic I I O ~ I W  ant1 lots to Blallcl at $800 ; 
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thnt Bland rrfusrd to g i v  t l la t  *~iin,  hut off(,red the TT itnebs $700, wliicl~ 
the IT itli(- r c f w ~ d  to take. 

T l i ~  court cfinrgrd tlir jui? that to entitlt~ tlic  lain in tiff to rccoTer he 
muqt prove that  some part  of the usurious interest had been r e c e i ~ d  hv 
the defrntlai~t : thnt it n as proper for tllcm to take into consideratiol~ the 
rrceipt in connectioti u it11 the. eridcl~cy. of thc n itnwsc., and if thev 
beliewd thc ~rit~icbses, :]lid collectrd froni the ~ r h o l c  of the testinloliy that  
usurious mt r rwt  had hem r ( > ( ' ~ i ~ ~ d  by tli( d e f e ~ i d a ~ ~ t ,  th plaintiff n :IS 

elititled to recoler. Thc court f'l~rtlier qratcd, it IY:L\ lieces.arj- for t l ~ e  
plaintiff to prore that I-Ialllis l ~ a d  c o n ~ e - e d  the house and lots to Eland 
LJ- decd l~efore tlle t i t k  11 o d d  ~ e s t  i n  Bland, a d  if tlicy belie1 ed from 
tllc t c s t i m o l ~  that tllc legal title n as stdl  in ITa11ks, imd thilt Bland had 
rece i~cd 11ot1111iq in any otlirr 11-a~.  the plaintiff xvas not entitled to 
I W ~ T  er. 

The jurv foulid a ~erclict  for the defendant, and jltdgment being Ten- 
derrd accordingly, the plaintiff appealed. 

s l r ,  1. Sm-era1 cluestions of Inn. n-ere made during the trial, and 
s e ~ c r a l  ol)jec.tions taken to the judqe's cllarge. Tl'e do not deem it nwrs- 
sary to llotice an7 of them, for i f  his IIonor did commit an error in his 
dirwtion;: to the jury, it would do tlie plaintiff no good to grant llinl a 
lien- trial. Upon the case, a. it al)pern.s before us. it  is obxious lic camlot 
rrco7 rr. Tlie simple s t a t e m ~ n t  is, that  the defendant loanecl to Teargain 
fit difl'cwnt tilliri $ 6 2 ,  nl)on v-hich large nwrious interest v a s  reserred, 
but that 11c 1 ~ 1 s  actually rece ixd no more than $400 in retnrn. So far  
E i m l  caartine usurious interest. lie ha. not got back that  ~d i i c l l  by Ian7 11e 
might II:IT r r r c e i ~  rd.  ~ ~ l i i c l l  n :E the actnal bun1 loaned ~ ~ i t h  6 l)er cent in- 
terect on it. HP l ~ a s  not. thcrcfore. according to the case. taken one cent of 

L 

murioui; intere,t, and, of course, has not incnrred the penalty of the lan-. 
?'lie pI:~intiFs r ip l~ t  to a recox-era lias, before us, been placed on 

(300) the ground that, as the house and lot x7ere, a t  the time the? n.erP 
c o l ~ r - c d  to Hanks.  11-orth $800. which is morc than the sum 

loaned, v i th  lcgal i n t e r ~ s t ,  tlic defendant llns incurred the penalty drsig- 
nnted 117 the act of the General Assembly by taking the house and lot in 
discharge of the bonds. 'AT? do not think so. Tlie bonds 11-hich xrerc 
giren, as ncll as tlie conrryances, could hare  been avoided for the n w r y  
if wi ts  had been brought to enforce them, as the- lwre  but securities for 
t l i ~  moiie7 loaned. But  this is an action to recover the p n a l t y  inflirted 
by .tati~tc for making an usurious loan, which is  double the amonnt of 
tlir m o n e ~  loan~cl ;  and before the defendant can be subjected to this 
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h e a ~  y penalty i t  must iiot oldy be sl~own that  tlw loau n as usurious, but 
that the defendant has rewired tlie usurious interest or  some portioii of 
it. ,lid if in &is case the I~ouse and lot ve re  wort11 at  the time 
and had by Peargain, the borrower, been conveyed to the defendant in 
payimnt of the bonds so giren by him, and by the defendxnt so receired, 
i t  ITOLM clearly h a w  been usi~rions and the penalty incurred; for i n  
ordw to con~l~lc tc  the usury it is not Ilewssary tlic~ usnriouz intcrcst 
should h a ~ c  been rcccircd in inonog; if rccci\ed in 11roperty it is s ~ d -  
ficiel~t, the law lookii~g to tllc snbst:~i~ce, : I I I ~  not to tlic form, of tlic trans- 
action. That  is ]lot the ( m e  her(.. Tllc 11011s~ alld lot are con~eyed to 
Hanks, not that he shall conrcy tllcnl to the defer~dallt, bnt that hc sllall 
sell them, and nit11 the l)rocccds pay t l ~ c  debt due the defendant. The 
trustee, after dnc notice, sells tlic property a t  public auction, and t l ~ c  
defendant becomes the plnchascr for the snm of $400-a sum the f d l  
1 alue of the, l~roperty and lcss tlian the inoiicys loailcd, and the bonds 
are g i ~  ell 111) and the deeds satisfied. I t  may be that  Teargain has been 
injured by the deterioration of his l)i'opert,v, but the lobs to the borrowc~' 
is iiot the only criterion by ~ v l ~ i c h  to judge whether a transaction is 
usurious. Elzringhcrus 1 % .  Ford, 25 S. C., 228. If a third person had 
purclmcd the home and lot a t  the sale, for tlie price the defendmrt 
bid for them, the loss to Yearpain ~ o u l d  ha re  been precisely the (301) 
same, yet no one could imagine for a monlent that, upon trustee's 
paying orer that money to the defendant and his surrendering the bonds, 
he would hare incurred tllc penalty of thc law. How is tlie principle 
varied by the defendant's purchasing? 

I loncrer contaminat~d thc contract va.;, and unquestionably, :record- 
ing to tllc 5t:itcwent of the case, i t  mas usurious, me are of opinion that  
i t  does not appear that the defendant has receired the usurious interest 
r e sc r~cd ,  or ally portion of it, and that IIP has not incmwd the penalty 
of the law. 

PER CTRI \A[ .  S o  error. - 

TT'ITdT,IAM TI7. T'dSS. Bohrn. OF N. K. SOUTHALL, v. K 4 R T  SOUTHALL. 

1. A gold watch, worth $100, the gift of a husband to his wife, cannot in our 
country he conridered as among the pal-nphrrnalia of the wife, when the 
husband a t  the time of the gift mas :I man of limited means or \mall prop- 
rrtg and afterwards died insolvent. 
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-11~m.i~ fro111 I);clL., .r., a t  Spr ing  'Yer111, 1544, of GR.LST-II~I,E. 
Trol-csr fo r  a gold n-atcli. The  i.\.icl(~lice \\.:is as folloars: Tlie defelidant 

~ 1 x 5  rlic. nidoiv of the liltti~itiff's i l i t~s ta tc~ .  S. S. Sout l~a l l .  I t  was in 
proof tliat the $aid S. S. S o ~ ~ t l i a l l  X I >  a n  iu~ikc~epclr i n  the town of 
I lrildrrsou ; tlrat Iris c.ircunlstancw v e r e  l imi t~c l ,  In11 lie was ill good 
credit lmti l  sliorrly 1)efor~' his cleatl~, aiid that  lle d id  not leave l~ropert? .  
snficielit to p a -  his debt.<. I t  v-:rs ;tlso ill proof tha t  the watch, which is  

tlie subject of this suit,  and nIliin11 was 11ro~-ed to be worth about  
(302)  $100, was n-hat is called a ge~itlernan's watcli;  tha t  it  mas pur-  

c,liasecl by S. S. Soutliall  some three or  f o u r  years before h i s  
death, and  tliat i t  TIW generally worll by tlie clefendal~t,  but i t  was  
oc.c,asioiially n-om b>- h r  Iriisl~a~id. T h r r e  \ras 110 evidexrcc of a n  express 
gift  to  tlir d e f e n d a ~ ~ t ,  but it  waq proved tile defendant h a d  said at oiie 
time, ill the p r e s e ~ i c ~  of her  h l ~ s h a ~ i d ,  that  lic liad g ivn i  her  tlie wntcth 
and  tha t  xt  nothe her tiiue t h r  defeiidaut said she h a d  k i l t  her  1111shand 
$100 a ~ i d  held the watcll i n  p r y n l e ~ i t  of the loan. I t  v7as proven tha t  the  
drfnldai i t  liad possesaioli of tlie ~rati.11; tliat a deriia~id \\-as made by  the  
p l a i ~ ~ t i f f  bcforc the a c t i o i ~  xvus brought, alitl tlie defendarit refused to 
siu.re~rclrr i t .  

H i s  Hoiinr c11arged the jury t l~i i t  (,veil if t h y  should be of opinion 
that  tllc plai~i t i f f ' s  intestate l ~ d  made a gift of the watch to thc defend- 
a ~ t ,  h r  Iwi~ig i ~ l ~ ~ o l w i t  a t  the, time of llis death, tlie plaiiltiff \\-as entitled 
to  recaorer. 

The  ju ry  i'omid a vcrdii.t fo r  t l ~ c  plaiutiff, and  judgnwiit being wlr- 
der id  a c m r d i n g l ~ - ,  rlir ilefendalit appealed. 

T I L L  J .  Tli? artic1c.s c ~ m p n w l  ~ m d e r  the  te rm ~xcrupher t t t r / ~ , +  

includc wc.11 a l i p a r ~ l  :i11(1 orliamrvrts of thc~ n ife as  a re  suitable to he13 roll- 
ditioll ill life. 2 Blac. ('om.. 436 TTliar a re  to he so co~isideretl  i- a 
qi~e\ t ioi i  to  hi1 tl(~c~idcd 1):- the court,  aitd n ill tlcpcr~d 1117011 tlw stat ion aiid 
f o r r n ~ i r  of tlic partics. 2 Roper  I r ~ i i .  & V i f r . .  141. Tlic. judge told the  
jurJ- tha t ,  F.I en if the\ xcrcJ of o l ~ i ~ i i n n  t h a t  the  plaintiff'^ intestate had 
n ~ a i l ~  ti g i f t  of the natc.11 to clefrndal~t,  he being i n s o l ~ e ~ i t  a t  the  t ime of 

h i s  death. tlie plaintiff n as elltitled to  recover. Wi thout  going 
1.3033) into the q11cdon v h e t h e r  a co1u.t of law 1iow takeq an? notice of 

j ~ c c  rnph i r~~rrlccc, wr must ,  hon r~ er ,  concnl- n ith his  Tlonor and  snv 
tha t  tlic n-atc.11 ill c o ~ r t r o w r ~ r  n-a. nor l , o ~ ~ u p l ~ c ~ ~ ~ ~ n l i c ~ ,  undcr  tlir  circunl- 
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stances the l i u s b a ~ d  a5 ill a t  tlic first tinw 11c pc~riiiittcd his wife to use 
the said \vat~li ,  aild a f t e r v x d s  111) to t 1 1 ~  time of his death. .The case 
states tliat the hllsba~id n.:rs always ;I iiiaii of limited means, which we 
must understand :I marl of but littlc l ) rop~r ty ,  and his estate ~ v a s  f o w ~ d  
to be iiisol~ elit at his dcatli. S11c11 a ~vat (*h could not be considered snit- 
ahlc to tlic wife of it mill1 i ~ i  \llcli circ.uniita~~ces in our state of soviety. 

I'$ I{ C: KI \M. S o  crror. 

Where a gate has been unlawfully erected across a public ro:td, and the pro- 
prietor of the land through which the road passes. and on which the rntr 
11;1q bee11 l~laced, afterwards sells the liulcl to A,. who never ;~ctu;~lly entered 
into the ltlnd, but leased it to others, who lrel~t up the riite . A. i* not indict- 
able for the continuance of the nuisi~ncc~. 

-~I'I'E.\L from iua!t/y, J . ,  a t  Sp r i~ tg  Teim, 1844, of O x s ~ o ~ ! .  
The defendant was indicted for obstn~cting a public road by erecting 

and keeping across it a gate, without n license from the County Court. 
011 ' h o t  guilty" pleaded, the jury fo1111d a special rerdict : That  a former 
owner of the land througli wliicli the road passes erected the gatc ill ~ I I P S -  

t i o ~ i ;  tliat, four years bcforc, the, bill was foniid, that  l ~ ~ s o n  sold a d  
conr-eyed the land to the de f ( . l~dn~~t .  with tllc gate then standirig: t l ~ a t  
the defendant did not at any time actually c~ i t c r  illto the Ia~rd,  but that  
he leased the same to othcr p ~ r s o i ~ s ,  who e n t ~ r c d  and h a w  occu- 
pictl the l a i ~ d  ever since as tlic. tellants of the defendant, and hare  (30-1) 
kept up  the gate up  to the finding of thc hill, and that no liceme 
was e w r  g i ~ e r i  by the courity conrt to any person to erect the gate. 

Oil this wrdict judgment was given for the defendant, and the Solici- 
tor for the Statc appealed. 

I I Y ,  . J.  T h r  per so^^ vlio erected tlw gat(>, a11d tliosc who h a w  
kept it 111) and used it, are guiltv of tl1c1 offciisc c1iargc.d in the indictment. 
But  the d c f e n d a ~ ~ t  is liot rcsl)oi~sihlc for their ;wts, i l l  \vhic.ll lie llnd I I O  

participation by aiding ill or promring them to be done. ,lily per so^^ 

might abatc the nuisance erwted 011 the tlcfendant's land, but he, merely 
as owiier, is not more 11nder an obligatio~i to do so than any other c i t i z e ~ ~ .  
I f  one cvt a tree across the road 011 :~~lot l~or ' s  land, the owner of the land 
is not obliged to remore it,  but the olerscer of the road. 'I'lie tenants 
who nsccl tho gntc l ~ y  k e ~ ~ ) i ~ ~ ~  it c.loscd ant1 impeding the t rawl  u c ,  110 
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donbt, guilt>-. But a landlord is not ~uisnerable oirnlt~ulitet, for nui- 
sallces erectcd or rontinned hy the Irssee. T o  make one guilty of :L crime, 
some personal agency or delinquency of his o w l  is requisite. 
PER CLI:IA\I. Affirmed. 

Cited: S. 1 . .  Ilziizter, 27 S. C., 370; b'. 1 . .  Il'hitfielcl, 30 S. C., 317. 

1. In an indictment a t  common law for a forcible entry it is sufficient t o  1)rore 
that the defendant entered witli such force and violence as to exceed a 
hare trespass. 

2. IVherc a party, entering on land in possession of another, either l ~ y  his 
1)ehavior or speech, gives those who are in possession just cause to fear 
that he will do them some bodily harm if they do not give way to him, his 
entry is esteemed forcible, whether he cause the terror by carrying witli 
him such an unusual number of attendants or by arming himself in such a 
manner as plainly to intimate a design to back his pretensions by force, or 
by actually threatening to kill, maim, or beat those who continue in pos- 
session, or by making use of expressions plainly implying a pur~ose of 
using force against those who make resistance. 

APPEAL from Xanly ,  J. ,  a t  Spring 'J'erril, 1841, of Olvs~ow. 
Indictment for forcible trespass a t  coninloll law. It appeared on the 

trial tliat the land on which the forcible trespass mas alleged to be com- 
mitted had been in dispute between the prosecutor, Watson, and the 
father of the defendant for some years; that  their lands adjoined each 
other;  that  it  mas finally referred to arbitrators to decide betweell them, 
and tliat tl~escb :irbitrators decided the question in favor of TTatsoil, the 
prosecutor; that this award mas made under an order of court, and 
before i t  mas rt~tnriicd to court the allcgcd trespass took place; that  the 
order for arbitration was made a t  March Term, 1841, of Onslow Superior 
Court, and tlle au  ard made at the follon ing Spring Term, to-wit, 1812, 
when it mas confirmed. I t  also ap1)eared in  evidence tliat the fatlier of 
tlic defendnlit, Pollok, had possessiou of the locus i r ~  q u o  in 1841, and 
some years prerious, by cu l t i~a t ing  tlie pine trees for turpentine, but 
tllat wftcr the award was made, and before i t  was returned to court or  

made a judgment thereof, Watson, tlie prosecutor, with his son 
(306) and a slare, in the month of March, 1842, the regular period for 

heginning tlie annual work of getting turpentine, proceeded to eul- 
tivate the trees by chopping them, etc., as the defendant's father had done 
the year hefore; that  they had contilined to do so, unmolested by the 
defendants or either of them, aild were bcgilil~ing. tlie work of the second 
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r 3 l l i c  dcfendauts' coul~sel  eoiitciided that  TTTatsoii, tlir~ proscc.utor, mrPr 
had  snc.11 a ljowxi.io~i of the  preliiiscs as  could b~ I ~ o l a t e d  by 11 fo rc ib!~  
elltry, hwanse (1) lii* ilittlrfercnce n n s  fo r  too short :I t ime;  ( 2 )  i t  Vils 
a n  u ~ i l n ~ v f u l  possebsio11; (:I) the possession had  not Let% y i e l d d  u p  to  
~ Y : I ~ ~ c J I I ,  tlie p r o ~ e c ~ t o r ;  (4) tliat, , . u l q ~ o s i n ~  the 11ossrGou 111 T ~ - a t m i  t~ 
be c.oilipletc, t11rl.e a, iio c . ~  idciiw tliat lir li>td been f o r c ~ b l y  elitcrcd 11l~o11 
or  ejected ; tha t  tlirrc, 4iould lte wiiic :~c*tnal hrcnc.11 of the peace. 

T h e  court clinrgccl tlle jnry that  beforc the defendaiits, or ritller (307) 
of tlie~ii,  could be l e g a l l  c201i\ ictcd, u d c r  tlie inclictnielit, the j n r j  
sliollld he satisfied u p o ~ i  t x o  poiuts-(1) that  thc~ prozccutor, lT7atsu~i, 
liatl b~ l i i n ~ ~ c l f  o r  hi. yerx:c~itc the actnxl l~oase\- io~i  of tlic' preniiscs ill 
dikputc : ( 2 )  tha t  t l i t  de f r l~dants  cnterecl upon liim aiid l)ut liim out by  
forccl. 111 reqpect to  tlics first point, tlic jur! n e r c  instructed that  i t  nil3 
~ i o t  iiecessary this nctnal pos i tGoi i  s l~onld  be continued for  a n y  length 
of t ime:  i t  n as alifficlelit if the 1)osse~~iol i  had been discol~tiiiued by  Pol-  
loli :nid there n 21s a n  actual  on ti^ ulmli :\lid occnp:ltion by \Iratsou of tlie 
lxeniiscs iu  tlw nl:rnlicr dewr ib td  S o r  \vas it nccessnr? t h a t  th i s  pos- 
sc-qiol~ slior~lcl bc. :I l t r r i ~ t r ~ l  oiic, i l l  :LII> ot11c.r senw t l ~ l i  tlint i t  should h> 
peaceably enjoyed by TT7atsoil. S o r  n as i t  belie1 ed to be essential t h a t  
I'ollok should I I ~ T  c. yicldcd 1111 lii. lmisessiori, l ) r o ~  ided tlic jur? slio11ld 
f i l i d  i t  was p u t  nil cncl to in  ail>- n ny. T h e  t rue question x i s ,  not 1~1lo 
had the bcjf  i i q h f  to p o s s e i ~ ,  but ~ l i o  had  the actual possejsioii-the 
p n \ t  csio p ( ~ ( 1 1 5  of t 1 1 ~  1:1x. Kpoii the ~ e e o n d  p i l i t  the csourt informcd 
the  j u r y  that  it  n a s  not aln-a?. (Y,IY,I to  clcfir~e thc precise degree of force 
uccessa1.y to c*oi~>titl~tc. n folci l lc  trcip:tq*. I t  n as helie\ ed, hone \  r r ,  to 
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lw u m w c s ~ a q -  to go to the extent of i ho~v i l~g  an  actual persolla1 riolcnce. 
If thrrr, \ \as snc.11 a i l i o ~ ~  of forrc aq to create a reasonable apprehcwsion 
i l l  the r ~ ~ i n d s  of tllc nd~er sa ry  lmrt?, that they must yield in ordrr  to 
Lrloid a hrr.ac11 of tlie peace, and they did yield without proceeding to 
illat extremity, it  would ~~ewr the lc s s  br a yielding upon force--such a 
force az would co~~s t i t u t c  it a forcible trespass. B u t  if he yielded, not 
in consequence of such newssity, but because of a n  apprehension that  
hc might not be able to gather the result of his work, o r  such a contest 
~ rou ld  b~ unprofitable or rexatiolis, o r  for any reason other than  the 
:~pprehensioi~ abow designated, the defendants would 11ot be guilty of 
the force necessary to give their acts a criminal character, and they 
dlould be acquitted. The jury merc told they might acquit one, or  both, 

awording to the ~ i e w  thcy might take of the testimony. There 
( : iOq)  u:~ ,  110 qurstion as to whether the occwpatio~i of land by working 

tlicl t11rl)cntine trevs tlwrcon br a ~)ossession. I t  was conceded on 
hot11 sides that  it was. 

The jury found thc ;I(,fcntiant Pollolr guilty, and Humphrey not 
anrd judgmcwt l ia r i~ lg  hw11 re i~d~>red  against Pollok according to 

thr. wrdi r t ,  11e aplpalcd to the Supreme C'ourt. 

I)AXIE,L, J.  This is all indictment a t  common law for a forcible cntrg. 
First, thc tlefc~rdant col~tendcd that the prosecutor nerer had such :I pos- 
-cssion of thc loclrs i,l quo as could be riolated by a forcible entry. The 
il(~fmdailt's father (under whom, w-c must take it,  he acted) was in  the 
year 1841 ill the quiet possessio~r of this land, and cultirated the pin(. 
trees tllcreon in extracting turl)entine from them. .\ dispute as to tlic 
titlc or bou~ldary of this l a i d  h a r i ~ r g  arisen ~ C ~ T T T P I I  thc prosecutor alrd 

a ion. the dcfmdarrt's father, the?; submitted it by rule of court to arbitr t '  
T l ~ c  arl~itrators awarded the land to the prosecutor, but before the a~varcl 
n-as rcturncd into court, to-wit, in Xarch.  1842, the usual period for the 
hegin~ring of the an l~ua l  work of getting turpe~l t i l~e ,  the prosecutor, with 
his Ilal~ds, entered 011 the said land and proccedrd to cultivate the trces 
by c h i p p i ~ ~ g ,  etc., as the defendant's father had done before. The pros- 
ecutor a11d his hands had continued to do so for a week unmolested, 
: I I I ~  wcrc beginning the work of the second n~erk ,  with another white mall 
and six slaves, when the defendant came with force and expelled them. 
The defendant a t  the time said that  he knew the arbitrators had given 
the land to the prosecutor, but that he illtended to keep the la11c1 and 
would vo rk  the trees a t  thr  risk of his life. The court charged the jury 
that if Pollok'q possession had been put an eltd to in any way, and the  
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2. Where the estclit of a 11-roll:-doer's 1)ossessiou i b  so liinitc~l ;IS to :ifford n 
fair presun11)tion that tho Ilarry mistook his 1)oundurie.;. or tlitl !lot intend 
to set 1111 n claiin within the deed of the other party, it ~ rou l t l  11e a ])roper 
ground for say in^ that he had not the possessioil, or that it \\-;is not 
adverse. Eot it is othermisc where the l~osseusiou was willful. ollen. and 
notorious. 

4. Eut nlthough such entry I)e iunde. get if the n-roll:-tlorr conti~mtb l ~ i s  l ~ ~ r s -  
sion, the deed of the owner, not Iwi~lg niatle on the land. a11t1 suc.11 at lrere 
l~ossession continui~lg. is I I O ~  rnlid to ljass a title to the l;111d. 

APPEIL froin Prcc~sutc ,  .I., at Sllr i i~g Term, lb44, of EDMA ~ A I B L .  
Trespass c/unr,ri cliicco~crn f , ,  qrt, comrtle~ired 111 May, 1841. The loc,ts 

in quo is a slip of laud, about half :t mile long : I I ~  from 100 to 120 > ards 
wide, coiitaining nlmut 26 acdrc\. The plaintiff showed the title to be in . . 
Susan IIincs 011 1 Septer~lber, 1840, as a part  of :r large trart ,  rontaiiiiug 
about 200 acres, which she, bold aucl c o n r q r d  to the plail~tiff by deed, 
hearing date I Sqjtembc.r, 18-40, and coi~taiiling a general w a r ~ l n t p ,  
"except as to a small lmrt claimtd by Carter," the defendant. Miss 
IIinea was an  infalit i u ~ t i l  a short time before her sale to tlie plaintiff, 
a ~ ~ d  l i irhard I I i~ l e s  Tras her f a t l m  aud guardiali and kept a te11a11t oil 

the lu i~d  from lsd* to tlle datt. of tllc dcccl, but tllc tenaut occupicd 
(311) the upper part of the wart  a i ~ d  had no actual possession of ally 

part of tllc 26 acrei. Tllc 1)leas \\ere. " ~ ~ o t  guilty" a ~ ~ d  " I l l ) (  t t i t t z  

tenementu~n." 
011 the tr ial  tlie dcf(ml;ii~t d ~ o v  ed n lmteut to o m  Ellis, i s s u ~ d  111 lb22, 

for 27v4 acres of l a i ~ d  and i i~c lndi i~g tlic slip of 26 acres, aucl sliowecl, 
fnrthcr, that ill I \34 Ellis p l a c d  a t e ~ l a l ~ t  ou 111s trart, wllo l i \  on a 
part of tllv tract rvitllout the limits of the 26 :trres i i i  dispute, but ~ l l o  
in  that  year boxed all the pine trees suitable for 111akiilg turl~entilie, as: 
well wi t l~ in  the disputed part  as on the residue of tllc tract, a d  c o ~ ~ t i w x d  
to c u l t i ~  ate the trees in the usual way of makiug t~lrpell t i i~e regularly 
erery >ear  up  to lS39, iiwli~sirr, a i ~ d  that  in t J a i ~ ~ ~ a r y ,  lb40, Ellis sold 
and conreyed to the dcfeuda~it, w l ~ o  c ~ ~ t e r e d  uljon the l a d s  aild culti- 
vated the same trccs dnr i i~g 16-10 and 1841. It appeared in e\idencc 
that tlie process of making turpeiitil~e ib, after the boxes are cut, to begin 
operations about 1 Alpri l  and cliil) the trees so ns to allow the gum to 
cxudc and run into the boxes below, and erery h or 10 days, after chip- 
ping particular trees, to dip t l ~ e  turpeuti i~e collected in the boxes and chip 
the trees afresh. This continues until about 1 October, nlieii the gum 
ceases to flow, and that .r\-hicl~ has become hard on the trees during the 
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The trees then stand n~ l t i l  tlicl I I C W  \priilg:., nlic.11 tl~c' l ) ro (~hs  is rene~vcd, 

rcqnircd. 
The slip of 26 :rcrcs col~,i,ts of :11m11t 10 acrc.5 of old f i~ ld ,  growr u p  

in young l)inc~s, :md tlw r~siclue of -n-ainl), c\c.q,til~g :r few .;pots on 
which tllc origiilal gron tll of pil~eb fit for t l~ l -~ )c>n t i l l~  stood, :~nlollnting 
to some 30 or 40, or iuorrx. Tlic. lo (  rcs ;i t  clrco is iitu:rtr& on the ctlgc of t11e 
s~vanll), :lnd no ro i~d ~ : I ~ S C S  ~vitlliil s igl~t  of it. 

I n  ,4ugust. 1840, Mr. IIines, at tlic rcqucst of his dauglitrr, being in 
treaty for the s:rlr of the la11d to tlic 1)laintiff. \wilt on the dis- 
puted Iwncl and fo1111d the defendant tlic~rc, tending the trces and (312) 
niaking t~u.pentinc, :und told him lie 11iiist qnit tre~p:rssing on the 
land o r  hc would be slicd. To thnt tlie dcfcl~tlnllt rnade no :tnstt7er, hut 
contilmcd his ol)er:rtiol~s, nl:rl<i~lg tn  o 1) :1rwl~ of t n r l ) n ~ t i l ~ e  that year on 
this piccc of laird, and also rencn-ing tlw business of carrying it on the 
nest gear. 1841. Tlic d e ~ d  from I l i i s  Iliilei to tlic ])laintiff war not 
executed oil the lalid. 

Thc dcfend;riit7s c.on1lqc.1 i ~ ~ s i i t e d  that tlrc plain tiff c~oi~ld not rccorer, 
becanse the dcfendallt xis ill the actnal ad\ erst, ~~oswssion a t  the time 
the deed was esccutcd to tlle plaintiE, and that t l ~  p1:liutiff nevcr. l lnd 
such a possession as ciiabled him to ~ll:tintai~i trespass. The  plaintiff's 
comiscl insisted that, tllcre being no llou.;e nor enclosilre of the defendant, 
the far t  of his a t t c d i n g  tllc tnq~ent i i ic~  trccs did not anlount to a con- 
tinning possession, hut coi~stitnted so inally distinct trespasses e n x y  time 
he m n t  on the land, and as Xiss Hines llad a tennut on a part  of the 
tract, a i d  had title, this gave her, in lan-, the l~ossessioii of the ~vllole; 
and snpposing that ~ ~ h c i i  the defcndalit went on her land this distarbcd 
her possession for the time, still the instant he  vent off, her constructiw 
possession took effect again, and there was 110 proof of an actual posses- 
sion by the  dcfcndant rrt tltr t i m e  the d c ~ d  was delivered. A"econdli/, that  
tending some 30 or 1 0  tnrpent i l i~  trres in an out-of-the-way 1plac.e was 
not such an  ope11 and notorious possession as the law required to d i ~ e s t  
the possession of the real owner. Thiidl!/, that the entry of Mr. Hines, 
as his daughter's agent, i n  August, 1840, rewsted thc possession, so that  
she could then brine trespass or make a deed to the plaintiff and enable 
him to bring thc action. 

The court instructed the jnry that, u p  to the timc when X r .  Hines 
came on tlie disputed Iand, the possession of i t  TVRS i n  the defendant by 
reason of the regular tending the turpentine trees by himself and 
those under whom llc claimed; and that  if the jury believed that  (313) 
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the defeildant did ]lot ;~ba~ ldon  his possession after  he was forbidden to 
trespass f~irtlicr, but rcmai~lrd on tlie land after IIincs left it, and con- 
tiriued to cultivate tlie trees that year, and resumed the cult irat io~i the 
~ ~ e x t ,  thc possession was legally ill the dcfelldant m d  held adverstly bp 
him at t 1 1 ~  time Xiss  Hilies ronrepcd to the plaintiff, although the de- 
f ( d a l l t  might not in fact hare liad his foot 011 the d i s p ~ ~ t e d  1:md at the 
instant the deed was executed; and, therefore, that  tlie loclrs in quo  did 
not 1x1s by thddced to the plaintiffs, a d  he liad not thr  titlc ]lor the 
possession which would enable him to maintain this action. 

r 7 1 llc jury found the defeldarit riot guilty, antl from the jildgrnc>l~t rcn- 
dcred, p ~ i ~ w ~ a n t  to this T erdirt, the plaintiff appealed. 

R I . T .  ,IS thc p a y r  titles of Xiss  tlines antl the tlefendant 
hot11 [.ox cwd tlw loclrs irc c l~ ro ,  axid that  of tlie former mas tlic better titlc, 
tlicx ~)obiwsim~ of the disputed land was constrnctirely in her, luiless the 
art.. of Ellis mrd tlic clcfcndmlt a m o u ~ ~ t e d  to actnal powssion of tlic l ocus  
irt ( ~ I I O .  in \rliic4i (+air  Xiss  Hillcls must he dccnicd to  ha\ e bdccn oiisted of 
her poswssioli of that  part of thc land c o ~ c r c d  by both conwyanccs. 
CUI  sotc I . Ctci r l c f t ,  I S  S. C., 546. This brings lip the question ~ v h c t l ~ ~ r  
the ~ n a k i ~ ~ g  of 1nrl)elitillc without a residcncc on the land or the ellclo5ing 
mid c-lilti~ atiilg a part  of it iu crops of grain or the like, constitutes 110s- 
scwiol~, actual and ad\cLmc, so as to amonlit to :r dispossession of tlie triie 
ovlici.. 'I'lle q iwst io~~,  tliongli irot I~ro~igli t  direc'tly into judgmcnt in this 
Coiirt Ilitl~crto, is ]lot ~111tirely i~ew,  having several times occuned, inci- 
dentally, aud bceli oftcw thought of by the professioll. We arc all of tlie 
9amc ol)illio~l o ~ l  it ~ v i t h  111s I Io~lor .  Tliat opinion was intimatcd ill 
Gt cJc,t1 r .  I l u ~  mat t ,  15 S. C., IS ,  and was almost necessarily implied in  

what n a s  said in C a r )  1 . .  C ' u r ~ ,  20 S. C., 317. The evidence in 
(311) this caw shows, and every one acquainted with the operation must 

he sensible, that thew call hardly be a more positive, direct, or 
ol)ci~ escrrise of continued doniinio~l over land than the making of tur-  
pentine from jeal. to pear. I t  occupies the whole time of those engaged 
ill it  for more t l ia~l  llalf of mcrp  year, and, as yielding a regular annnal 
crop, thc. cnlt irat io~l of tlie trees is a steady employment through a series 
of ~ ~ a r s .  Xothing can be more striking to the obse r~  ation than the Trees 
wllirll are tended for turpeati~~r. ,  bring chipped as high as a man can 
reach ~vit l i  a rouiid share, : I \  it is ralled, 011 a long handle, and thus be- 
c.oniil~p n-liitened by tlic liard t w p c n t i ~ ~ c  for half tlicir circnmference and 
to the licight of 12 or 13 feet. They canilot fai l  to attract the attention 
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not be allowed to succeed. But  if i t  be so, the intent must be found by 
the jurj-. and no such point mas made to the jury upon this trial. This 
case is, that  every tree on tlie land that Tvas fit for the purpose was boxed 
autl tended for a crop of turpentine 6 or 7 years by those who had deeds 
vhich  col ercd the land and ~ h o  cslaimed i t  nndcr those deeds, and had no 
notice of an  adrerse claim until nearly the serenth year of their posses- 
sion. Tlley wc~ i t  as f a r  :IS they conld in taking possessioi~,  inl less by 

l ir ing on the land or enclosing i t  for a grain crop. 
(316) Tt was further contended tliat the entry of Nr. IIines rerested 

tlie poss"esion of his daughter, so as to enable her to bring trespass 
or to convey to the plaintiff, io that  lie could sue. Tt is not doubted that  
the entry of tlie onwcr u l m ~  n t rcspasw~. will enable the former to main- 
tain trespass. But  i t  is  not mercly goin? or1 the land in the possession 
of :~iiotlicr that  v i l l  l iaw that  effect. I t  must he an entry for  the purpose 
of taliinq posscssiou, which ma7 bc e3-inced by acts of omnersllip on the  
land, as p l o ~ ~ i n g  it, or  the like (Rrrtchcr 1 % .  B i ~ t c l i ~ ~ . ,  7 Barn. & Cress., 
309), or  by a formal declaration of tlir intention acc.ompanying the entry. 
2 B1. Corn., 312; 8 B1. Coin., 176. I t  might, perhaps, be cpestioilrd 
wlletlicr Y r .  IIines' entry was of that  cllaracter, as he nzerely ~ ~ a r n c d  
tlie dcfcndarit that  if Iw contilu~cd there lit, wo111d he sucd, which niigllt 
h a w  becii in cjectrnent, perhaps, and iiot in trespass. But  admit that  
l\liss I I i i~es  nligl~t  have brought trespass, or that  her deed, if i t  had been 
rliadc 011 the land, wonld ha\  e hcen o l ~ e r a t i ~  e (Cursori  1 , .  Bu~nett,  IS  
S. C., .i34), yet it  does not follow that this deed, ilot executed on tlie 
land, is ralid, and therefore that  the plaintiff call h a ~ r  this  action. T e  
hare  already said that  we hold the defciidant to hare  bceu in ~mssessiou 
~ d i e n  Mr. Hines n crlt 011 the land. The jnry liar(, found that  the defend- 
ant did not abandon tlie possession, but continued thew while Hirles was 
there a ~ l d  after he went aJvay, tending thc t r e ~ s ,  as  before, through that  
season. That  was, of course, until and after the execution of the deed to 
the plaintiff, d i c h  mas 011 1 Scptcmber, 1840. ,It the date of the deed, 
therefore, the defendant had the same possession he had all along had, 
xdiich was adreme to Xiss  Hinm arid p re~en ted  her from assigning her 
right of entry. H i s  FIonor stated to the jury tliat such would be tlie law, 
eren if they should think the defendant Tvas not in person on the land 
a t  the particular juncture of the execution of the deed. That  was going 
further tlian was necessary in the case, since i t  mas for the plaintiff to 

sho~v that  there was the hiatus in the defendant's possession, 
(317) which both preexisted a d  followed the execution of the deed, and 

hc gare  no evidence on the point. Therefore, if there were error 
i n  that  respect, it  ought not to prejudice the defendant. But  me concur 
in  the opinion aq expressed; for the possessor of a house or field does not 
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low his l~osit-ion 117 merely going out of them, n ~ i t h o u t  a n y  intention 
of aba~ldonmcnt .  but a i l z m c i  1r.i cifet~ili-no otlirr person entering into 
p o s ~ ~ + i n l i  \Tit11 a clainl to liolcl it. 

Tlic ('ourt t l i ~ r e f o ~ r  ap]lro\ cs the ins tn ic t io l~s  to the j u q .  
PER C i r  I:I \\I.  S o  error. 

1. \ I ' l i ~ r ( ~  : I I I  i11di~-idi1:11 nl~l~rol~rintes 1:riid for x ]ml)lic 1ii~liw:ly. 1lnii.ii 1 1 ~ -  time 
rIi:ln 20 j.t,ar.; will siittice to ni:~lie it :I l~ul>lic rontl: for it is rntl11.1 rllc 
i~lttwtioi~ I I ~  the ( I I T . ~ I C ~  tlli~ii the leiictll of time of i 1 1 ( ~  nwr !\-liic.li i i 111~t  

tletermilie t l ~ e  fi11.t of tledicntioli. 

5. So. ;11s11, no l)i'ewnll~tioil of n legal nutllorit?- to cwct a c ;~ tc  i l~ross  i~ l)ul~lic 
I . I I ; I ( ~  c;ru :ii.i.c> il l  :r Irw tiill? tllan 20 years from the actu:ll erec.tio11 of 
tlit3 :ate. 

eT iclelivc in  tlic. P : IW n:rq tli:it rlic dcfc~~ii lant  lmd crccted x r a t e  :~(.ri>+ tllr  
ro:~il. : I <  hit1 i 1 1  tlic hill of i~rdictmclit ,  ahout 9 o r  10 years bcfurc the  
c o l i ~ i ~ ~ c i ~ c . c n l c ~ ~ ~ i  oi tlica p i o ~ c m t i o l l .  :,lid that  this  01)strnction had  12011- 





town, lays olit ;r s t l ~ v t  tliro11$11 it, ;liid lots 011 ~ I I C  side,, :i~ld sells ilie lots, 
t l ~ c  dedicatiol~ is coml~!c.tc~ at owc,; for it i, r;rtller tllc~ intcsl~titnr of t 1 1 ~  
owner tllaii t l ~ c  Iciigt11 of I ill!(, of tllc. u,cr ~ ~ l l i c l i  n l l ~ ~ t  determil~e the fnct 

by thc court, Trc prt.sni~lc, :11i allotrlie~il o r  setting apart  by the cou~lty 
court, or  the action of the Lrqislaturc, wrs  meant, mld to that  principle 
i t  was t l ~ e  i i ~ t e ~ i t i o ~ i  oi' tlic, j11clgc1 to t1iwc.t the ;~ttcliitio~i of the jury. I n  
t1i:it 1-icn- of tllo cllarpc. rr-e tl!iilk t l i c r ~  15 (.I*~OI.. From the case i t  appears 
that  the public had hild but about 15 or lii y x r s  mlclisturbed possessio~l; 
for  it is stated that the Fate liad I)ceii erected 9 or 10 p r r s  before this 
i l ~ d i c t m e ~ ~ t ,  and that t l ~ c  right of t l ~ c  defendalit to erect and keep i t  up 
liad not, d n r i ~ i p  t l ~ t  s1 ) ;1 (~~  of tinlc,, bccli questiolicd. We are of opinioii 
that where a ivad lias been uqvd b) t l ~ e  public. :I, ;I p b l i r  highway fol, 
20 -cars, and t l~e re  is no c~vic1clic.c lion- tliik user c o ~ ~ m l e ~ ~ r c d ,  a prc~s~ui~l ) -  
tioli in law arises that it  112s h e n ,  Gv due conrse of Ian- :rnd by the proper 
tribwlal, laid off and establislied nu a pnblic road or liigliway. A pos- 
sessio~i or  user by the public for a les, time r i l l  not raiw the l)resuilil)- 
tio11. 111 this casr the 80 >-ear, had not clapircd :rt t l ~ c  lilnc t l~ t ,  
gate was crcvted; for tlie rcmail~der of the timc the public. (231) 

tions. -1ceordirig to tllc irrstruetioiis as given, if the county court should, 
without a petition in writing, or  thc intervention of n jw?, or  iloticc to 
tlie party interested, lay out a road ilirough an ind i \ i d~~a l ' s  land or field. 
a i d  appoint an owrsew m d  allot llim llmds, tlris road, ~vhen  opened bp 
the 01-erseer, would be dc fuctu a public road, m ~ d  no other more formal 
proceedings would be necess;u-p, 2nd il nould be an indictable offense 
to obstruct it. We c:innot concur ill this ~ - i c \ r  of the lam as ml un- 
qualified proposition. The law requires that  to establish a public road 
;L netition in ur i t inc  sIi;111 I)(' f i l d  i l l  (wi~r t .  : I I I ~  t1i:rt it s!1:111 1 1 ~  ~ii:idt to 
:cppe:~r to tllc satisfirctiou of tlrca c4oi1rt 11i:li ill1 IJeiwlls  o ~ c ' r  ~ r l ~ o s c  1:111ds 
it rrlay b~ i~itc~~ldecl tlie ro;itl s l ~ l l  lmss shall h : t ~  c rwci\ ed 20 d:l>-s' uoticc, 
aud the court sli:~ll tl~(>ll :~pl )o i~i t  a j ~ r y  to lay off the ro:rd aiid asscsr to 
the parties interested the darr1apc.s tlwy s l~al l  sustniu by tllc establishin< 

these g u a ~ d s  to pri\ntcx right, are t l n~onn  d o ~ ~ i ~ ,  and tlic owner of the 
land is dcp r i~e t l  of tlw I I ~ P  of it,  a11d is i11dict:iblc if lle obstrl~vts the 
road, ercn by puttiiig ul) a gate :wro,s it to protwt :I t r o n h c    TO^). TVe 
do not dell7 that  there may b~ w 1)liblic road t l i  / t i t t o :  :rnd tlic qnestion 
wl~cthcr sncali :I road n-tlrc ~ ) r o l ~ e r l y  1n1d ont or  not, or ~ ~ h e t l i e r  i t  Tras 
dedicated by tllc c,n.~ic~~, c:tn only arizc I ) e t ~ ~ e c l ~  tllc pnblir and the omr1c.r; 
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it  is  binding on all others. h d  in this casr the d ~ f ~ l i d a l i t ,  though not 
statcd ill the case to be so, Jve gather from all the facts, was the owner 
of thc soil OT 01. \vl~irli the road obstructed runs. These principles are 
clear17 dednccd from the case of 1V007~l).d 1 % .  ?rJ~(Iu l lo~(gh,  2 3  N. C., 432. 

We agrrr  wit11 his Trollor that the lel~gtli of time during which the 
gate 212td ber211 s t a~ id i l~g  on the road did uot authorize the jury to presutne 

a qrnnt for its erection. This graut could only be made by the 
1322) county court, upon a proper application, supposing that  the 

road was a pnblic road;  and the user of the gate for 21 less time 
than that which ~ o u l d  autl~orize the presnmptio~i of a laying out of tlir 
road by :I ])roper order of the couuty court mill not authorize the pre- 
sumption of n grant hy the court of tlw riglit to erecat it. 

1 - 1 j o ~  the. ~ ~ l i o l c ,  tllr judenmit of the, court is errowoils. 
T'LR C r RI I \I. T7cnit iJ rlc noi  o. 

( ' i f i d :  S'. 2>.  1 1 1 i n t ( ~ ~ ,  27 S. C., 370; [Vclclt 7,. I'ielcy, 29 S. C., 369 ; 
iv. 1 . .  .Tohuso,,, 33 S. C., 660;  S. r * .  C a ~ d w c l l ,  44 AT. C., 248 ; Tmr7;i~cyfniz 
1 . .  JIclZru. 47 S. C., 40; As7;ew I * .  ST'ynne, 52 N. C., 2 4 ;  Crump e. Jlims, 
64 S. C., 769: S. 7.. h n q ,  91  S. C., 899; 1 % .  T l ' h i l n l ~ r ,  146 S. C'., 
376. 

PLEASANT JORDAN r. JOHS G. WILSOK. 

Where A,. the qlaintiff, bad a deed of trust under which he claimed tllc del)tol'. 
lxoperty. and, a t  a sale by execution of the wme property, c1ecl:trcd tlxrt lw 
objected to the sale unless the l~urchxser wocld agree to pay his debt. .~nd  
he 11:rcl ;I l~riratc converqation with the yrrion who afterwardi bid off the 
l~rol)erty. Bel(7. that the l~laintiff had no right, ill an a c t i o ~ ~  of cr\s~cii~l~srt 
;~zirin.t the llcrqon who ~urchx.ed property, to recover the ;in~ount of hi> 
tleht 

p l ; ~ i ~ ~ t i t f  >t:~tcd, in the presence and lienring of tlic persolis attcndillc the 
salc, thwt he had a claim upon the h o u s ~  and lot by rirtiw of n 

(323)  deed iir trust esccntcd by George Spiers, the defcndaut ill the 
execution. conwyi l~g to liim t l i ~  1ionsc~ and lot i n  trust, to pv, 
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d w d  in trust, securing to him a debt ~ ~ h i c h  Spiers owed him of about $65. 
Thcl plai~ltiff wid,  flirther, tlitit if t l l ~  purclmser would pay his cl:~im 
111)o11 the land he mould malw 110 objectioli to tlie sale. A ~ i t n e s s  testified 
that  the pl:~irltiff :~nd tllc d d e n d a l ~ t  got together and liad n con~-e~~satiori, 
but 1113 did not hear wliat i t  mas. Sewral  witrlesscs tc~tified t h t  thcar 

tllilt tll(' dof(.iicla~lt bt'c>llllO t l l ~  ] ) I I I ~ c ' ~ ~ ~ I H ( ' ~  f01. tll0 slllll of $;:?r), :llld t l l ~ t  
this :rn1o1111t TI : I \  ( ~ 1 1 t ( ~ r ( ~ 1  :IS a S:I tisf:wtioi~ 011 tlw ~ ~ s c w ~ t ~ o ~ r .  T11c l)l:~intitf 

:I tlrcd ill triist Iwiol~,, c o ~ i \  t , ~  ing tllc \ i l i l l c J  p ro lw~t?  to sec2nw the s:tnie 
dcljt, hnt did not 1<11ou- nllat Ilirtl bc~eolnc of it,  biit ai'trr tlicx hlirlii~lg of 
the coi~r t l ious~ iiud recolds of 1Iertl'ortl C'oui~ty l i ~  x i s  rnlletl npon r o  
qi\ e another, a ~ ~ d  11c C S C C U ~ C ~  tlw deed jilst esi i ibi td.  

t rac t ;  that if  t l l c i ~  was i~ (2011tra(4t, it ~vah uot bindiiie, because 1324) 
t1lcl.c mrs 110 cao~~s~tlr.ratiol~ to sup11o1 t i t  ; that if tllc~rr ~ w s  a 
proniise, i t  was :r p~bolilise to pay the dcl~t ,  dcfanlt, oi. ~nisc;lrri:rqc of 
;~notllcr, ; I I I ~  v.:rs \ oid heca~ise not red~lcwl to  I\ r i t ; l~g  ; i111d if t1li.c~ 
poil~ts vrXrc. :rgaillst him, the dcfellda~rt co~ltc~lctcd that. the 1)l:rilrtiff 
I l a ~  ing rc,l(.astd t l ~ c  deht of Cko~.gr Spiclrs clnring tllt. I)cl~tlci~c~v ol' this 
snit,  nnil this ha \  i ~ i g  Imm pleaded sillre the lait cwl~ti~liim~ce, the actioli 
conltl not hc  low n~:rIntair~ed. 

tract Ijetncclr t l ~ c  p 1 6 e s  to this suit ;  :111d 111:lt if tlitl~ T Y C ~ C ~  wtisfied that  
~ I I P  d r fe~l t l : i~~t  cs1)rrssly or i~nplicdly promised t l ~ c  plaintiff to pay him 
$6.7 if he would not forbid thc sale, :rnd the plaintiff had n deed for the 
sallic land, aud Spiers was justly ind(,btcd to him the amolmt mentioned, 
:111cl that t l ~ c  I ) la i~~t i f f  did not forbid tlic sale l ~ o r  make any objection 
tllcl.c.to in cdollscqnwce of this ~illd(mt:~lldillg, t h r w  K;I$ in  lan. :I suffiricnt 
c*o~lsidcratio~l to support tlie promisc; that  this was riot olle of those cases 
c~lrrbraccd i l l  tlie statute of frauds, wl1ic.11 l~rovides that "no action shall 
he bronght to cli:n'gcl thc d(~ferldant upon sl~ccaial ljromisc to : I ~ ~ T T W  the 
deht. rlef:tnlt, or  i~iiqc:lrriag(~ of anotller l)(>rso~i, U I I ~ C S S  the agrecnicnt 



~ ~ p o i ~  ~vl1ii.11 s w l i  :r(:tioli ,AalI 11e I~ro~rg l i t .  o r  . O ~ I I P  ~ I I ( ~ I I ~ O I ~ : I I I C ~ I I I I I  01, lli,rc 
t l i ~ r c o f ,  s l ~ a l l  be i n  ~ x - r i t i ~ l g  : I I I ~  > i , y ~ e d  I I ~  t11(, 11:irtv c112113gc3d tlli+re\vitIl, 
o r  snme other llc.r>oi~ tliel~c.1uito I)>- hirn l a d ' ~ ~ l l > -  aautliorized." n ~ ~ i l  t i i a ~  
the 1 ~ 1 r n i c  gi~.el l  1,;- tlle phint i f i '  to liis i le l~to~. .  (;eo~.cc S11ier.i. ~ ( ~ i ~ l t i  lint 
]werent tllc p h i l i t  iff's rccii~-ery. 

The j u r ~ -  found a ~rr(1ic.t f o r  tllca 1)lailrtii-T. :11id, n 11m- tr ia l  l ~ c i n ~  
rri'uscd :i11cl j i i d , c l i ~ e ~ ~ ~  s( .~i(I( . r~d.  I ) I I I X I ~ I ~ I T  to i l l ( '  1-erilict, tllc defrlid:il~ t 
a]1~1e:lIe~1. 

1 I E  . T h e  defendant, on the t r i a l  of this cnucc. la ised sexeral 
objectioli. to rlrc p l a i n t i f i ' ~  recoT e r - .  One v a s .  tliat there XI-as no con- 
t ract  1x.tn.eeii tlic ~~i i i . t i e s  O I I  v - l l i ~ h  tliis actioll c o d d  1)e s~lstailied, His 
Honor  toltl the ilur t h a t  tl~erc. 7r;is sr~~rrr  c.1-itlmce of tllc contract. TTe 

7v:rs not I i e a ~ t l  by t l ~ e  ~ ~ i t : i o > s .  T l i ~  : ~ s , \ r l l t  of t-l~(> d ~ f ~ l i d a n t  to  the prol)o- 
sition uf the  ])lail~tiff ti, 11~1ie :r legnl colitrnc.t ought to  11:ive been (.>tab- 
lihl~ed, c~itlier i)y u-ords ~ 1 1 0 l i ~ l i  o r  ac t  done by liinl ~ v l ~ i c ~ h  raised 3 reason- 
:rl)l(. ilifcrc1ic.t. i)r l ~ ~ . c . ; u l ~ ~ l ) t i o l ~  of : ~ s s e l ~ t .  Tllc f a c t  tha t  tlie dcfend:tnt 

ISAAC PIERCE v. EZEBIEI, T. JOSES 6 T  . \ I . .  

1. To make the nl)pointnlent of n constal>le 1 1 -  the c%u~ity t ~ ~ i u t ,  it must 
nl~pear from tlie records of tlie court itself that the nl)l~ointni~nt W;IS nlilde 
m d e r  such circnmhtances as. under our statute. authorized them to nltrke. 

2 Parol evidence to show that one had or had not been elected co~~stallle I)$ 
the people at tlie regular period of election is not admissible. 

:3. Sor is such evidence admissible to show that a regular return had I~een made 
to the coiinty court 113. the proper returnin,q ofEcer of tho election of a 
corlqtable by the people. and that such return had been lost or destroyed 

the clerli of the court. 
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4. Sor is it  competent to proye by par01 cridence that the proper ~imnl~er of 
jllftices K : ~ S  011 the hrnch shcn thc appointment of coustable w n i  mndc. 

5. The proper ronrce in such caieu i5 to move the county conrt to :~meild the 
record. nwzc prr,  fzil~c. uo nq to make it ~ p d i  the truth 

*ZPFF: \I. fronl Bnili it, .7 , : ~ t  Spring Term, 1844. of G i ~ ~ s .  (327) 
Llction r o ~ ~ i ~ n c m ~ d  b~ T Y : I ~ T I I I ~  h.for(' :L jilsticc of the pencc, 

imder thc art  of A l w ~ ~ r ~ l ) l r ,  to rcwlc3r lilollraT wiiicl~, it n.as a l l ~ ~ e t l .  t 1 1 ~  
defendant, Jonc., ns n c~~n~t ; i l ) l c  of tlrc c o m ~ t ~  0;' (;:~teq. 11:rd c(~llcc.trd 
npon a claim d i c . h  thc  lain in tiff 11ad g i x e ~ ~  him to collect. The snit was 
against Jones aud t l ~ e  cl~reties on his bond. I t  mas itdmitted that Jaws 
had collected the nloney in April, 1842, and that  the plaintiff had 
demanded i t  of h im previously to the commmceinent of this snit. Fo r  
the purpow of showing thxt Jones m ~ s  olle of the c.onst:tblcs of Crates ill 
the year 1842. :md that  tile otller defendants are i )omd  :IS liis suwties, 
the plaintiff offered in e\ idcnce the minute docket, in 1vl1ic11 w\.as tlic fol- 
lowing order of tllc. court in rclation to Jo~lcs's apl)oiutme~rt to the office 
of collstable, to-wit : "Oldered, that  Ezekiel T. doiic~s he appoi~ited con- 
stable for the county of Gates by 111s gi\ ing A. It. Jones, Jess(. White, 
m d  .Tosrpl~ Tl~udlc ,  swcticxb." The n~irlutc,s of Gatclr Coimty Court a t  
Februar? 'l1(w11, 1846, slio~v t1i:it :rt the meeting of the court on Xonday 
mor11i11g t h e  n:rx four justires oil the bench; that during that day a 
w r i c t y  of business n a s  tra~mlctcd,  without any chaugc ha\  ing taliell 
place as to the nlunber or ~ ~ a r t i c n l ~ u '  luxsons who held the conrt. 011 

Tuesday mor~l ing  the rl~inntcs t~otice the opening of the court, but do not 
record the number 01. names of the justices holding the conrt durillg that  
dar .  011 Tuesday the order above recited mas made. Tile plaintiff 
offcred to  pro^ e by a witness mlio was present when the election IT-as held 
in  January ,  1542, for :L constable in Jones's district, that  J o i w  receiwd 
a niajority of the 7 otc.3 and ~ i x s  declared duly elected; and by the clerk 
of tllc c3ounty m ~ r t  the plaintiff offered to prove that  the poll-keepers 
of this election district made their return to thc February Term, 1842, 
of Gates Couuty Court, of t l ~ c  election of Joues as orre of the constables 
of Gates County; th:rt this return, togc,tl~er with the r c t n r ~ ~ s  of 
the election of other collbtables by the people of that connly, wwc (::?<) 
handcd in to thc justiws (,I, tlie 1,encal1, and that tElc wid  r e t u ~ x s  
were lying about thc cwurtliouse after the i ~ d j o l n w m c ~ ~ t  of tllr court; 
that  he ( the clerk) did not c~onsider tliern rwords or papers tlmt wew 
necessary to be filed anlong l ~ i i  recwds, :l~ld t l ~ i ~ t  they 11ad been lost or  
destroyed. 'I'hc conrt ruled that the evidence offcred was inadmissible; 
that  the CT idcnw furnislicd by tlie ~ n i ~ l u t e  docket did not prove the 
:ippointnmlt of the dcfcnrlu~~t Jones to the oflice of a constable, and tha t  
the bond which had becw tnl,cn in p r s n a n c e  of the order was :I nullity. 
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111 submissio~i to the opinion of the court, tlip plaintif? snffelwl a jndg- 
n1e11t of uol~sliit to be entered, and appcalcd to tile Snprenlc Co~u- t .  

Sss1.i) J. I n  l l a t  I is I . .  Tl'iggiizs, ci , l te,  273, the qncstion 1ri.c.senttd 
thi i  caw n a s  incidentally decided. The rccord of the county court did 
i ~ o t  shon 11rat :Illy of thc coritiiigel~cics rr~clltiollcd in scctiol~ 4, cha1)tc.r 4 ,  
I h .  St:tt., upon wllich depended the right and pon.er of the couilty 
conrt to :~pl )o i i~ t  a coilstable, had occurred. 111 otlicr words, i t  did not 
alrl)car b> tlie rccord that t l ~ ~ r c  ~virs :UI> racailcy to fill, ul)oli n11ic.h 
:11o11c dc1)twdcd the power of the comity court. And we held that  i t  
i1111st so :rl)l)tAar ~ I I  the rwold,  o r  the rccord ni1lst contain slwh m:ctter as 
will jndiciall- ;~nt l~or ize  t l ~ c  ir~fercllce tliat bncll n as tlic foct.  The o l~ lg  
N ide~lce of the appoiut~nent of the c1efcnd;uit Jonrls as  a constable con- 
tained oil t l~ ( ,  records of Gates Couiity Court is the follovilig : 

"Ordereil that Ezekiel J o i m  be uppoiirted constable for the. co~uit> of 
G:~tc.i by his g i ~ i n g  A. It. Jones, Jcsse TVhite, and Joseph IIurdle, 

icc~urities." 
(329)  The record does not show what magistrates mere on the beiicli on 

T11cwl:ry w1i~1i this older was made, nor 110~~7 many;  nor is t h e  
:~ i~yt l i i l~g  oil the record shoving there was any vacancy in any captain's 
district to bc glled; nor is tliere anything to show that E. Joncs, the 
tl(lfrrld;rl~i, 11ad beell elected by the people ill ally district whate \er ;  nor 
is t l i c ~ i ~  al~ytliing upon the record from wliicli either state of things ( ould 
he j~~dici; t l ly inferred. To s ~ ~ p p l y  the deficiency the lrlaintiff o2ered to 
pro\(1 1))- parol that J m e s  had been elected by the people in the dibtrict 
ill ~~11ic.h 11c l i ~ e d ;  and by the clerk of the county court, that  the poll- 
k ~ e p ~ r s  1i:td 111ad(1 a return of the clcction in this district to the Felnuary 
Tcrni of that court ;  that this had been llai~ded np to tllc jus t ivs  011 the 
bench, :111cl that t l ~ e  rct1u.n so made, not being deemed by l ~ i r ~ i  of any 
moment, Iiad beell th~-0~~711 b j  aild was lost or  dcstro~rcl. The court 
rejwt:vl the testimony, and, we think, rightly. TVe see IIO reason to doubt 
thr  corrccti~ess of the opinion, exprt~ssed ill tlic case of TITiggilis, tliat the 
rcmrd of the c.0~111ty court, where the appointment was made, niust con- 
tain ill i t v l f  tlic (>\idencc that a case had occurred in which the court 
had t l ~ c  Icgal power to act in the appo in tme~~t  of a constable, or it must 
contaiu matter froni mliich it niay judicially appear. Here it was offered 
to pro\ e by p ~ o l  that there v a s  a 1-acancy, ~ l r i c h  l i d  been filled by the 
people, and t1i:it thr  court acted upon that  appointnlent and did nothing 
more tliau prole the security and take tlie bond of the defendant Jones. 
Th i i  woi~lil he, not simply to supply the record by parol eridrnce in parts 





JOHN WATTS Y. J O H S  McC. EOPLE ET AT, 

1. S n  allegntion that a party had a ;ood defense a t  law. which he loit ~ ~ i t h o u t  
hi< fault but by the fault of the other party, mill not entitle him to n w r -  
ttornri. If the other party insiqts on an nnconscientious advantnce .it 1:1n-. 
the prol)cr remedy is to he soucht in a court of equity. 

2. Any objection to a bond given by a n  insolvent debtor arrested under a ca. sn. 
must be made a t  the court to which the bond is returnable and before juclq- 
ment is rendered on it. 

Snciciid~ittz :it tlic $nit of TY:rtts for tlrc. sums r c ~ o ~  ciwl in t l ~ ~  .i~;t. vitl: 

cli:rrged O I I  the I ~ a p l c n t  of 111c for~rwr iilrlls ~ ~ v ~ o \ ( ~ l t ~ d .  ; ~ ~ t c w - l  :111tl c*oit., 
:111d csecnt iolr iswccl tlierefor again-1 those t l i~wl  ~EI .SOI IS .  

011 9 S o r c n i b ( ~  following, Thylc nnd l ~ i i  iiirc~tios ol)t:~incd :I c r i -  

f i o r r i ~  i 1113011 a petition and afidar it stating that  liv i l h y l c )  did xttcnd 
J I a r t i ~ l  County Court at October Term, on Xondaj- and Tuesday, in thiq 
c4nsc, and iir a ~ ~ o t l i c r  at the instance of one Hyman, and n :IS read7 then to 
p io \e  that Ilc had g i ~ c l i  notice to his crcdito1.s mid to  take r l ~ e  onth of 
i ~ ~ s o l r c n c -  ; that IIyman and :L gei~tleman of tlic, 1):~-, wlio. a, Ro? 1c 
~nide~xtood,  was the co~i l~se l  fo l  tire plaii~tiff in hot11 ca-rq. i i ~ f o r u ~ c d  hi111 
that it n x s  their intention to tnlrc : I ~ I  issue of fraud. v l ~ i c l ~  c o ~ l d  not 
be tried a t  that term, and therefore tliat Ilc lnigl~t  tlleli lea~c'  t l l ~  count  
mrd r ~ t u r l i  at the i ~ p s t  term, ni~tl t l ~ a t  lw accordingly \riblit to .ii~otlicr 
place, to v h i c l ~  he was necessarily called; and after his departure. the 



Ttr I.,FIS. ('. J. As fk~r  :is tliis :~1~11li1~:1 t i o11  i.i fou~idvcl O I I  s i11,1~1~i ,~i~,  ~ V I .  
tliilik it  ~~:1lillor lw s ~ ~ ~ t : ~ i ~ i c ~ l  1'0s tu.0 r i 3 : r ~ o ~ ~ s .  OIL( ,  is upon :I 111;att~r of 
Ian.. as  lxiil don-11 ill I j o f f . ~  1 . .  P ' I ~ I I , I X ~ / ~ I I .  20 1. C.. 602, n-liic.1~ is,  t h a t  
fro111 tllc ~ratlircs ~ I C  t l ~ c ,  d~~ft,l!sc.. i t  1111l,-r 1 ~ .  111:1(1(. ill t l i ~  ('oillity ('olist: 
and  if not made tlicsc~. i t  is , ~ I I I I O  : I T  Ian-. T1rc:rc is  110 lrc,\v t r i :~ l  to t n l w  
plnc7e ill the S n l i e r i o ~  ( ~ ' o n ~ t .  I IOI .  :11ry qiic~~tioli  i l l  the Sn l~e l , io r  (?o~u.t. 
of the s11ftic~icnc.y iii laa.  o f  air!- ( I ~ ~ ~ I ~ I I R I ~  I I I : I ~ P  i l l  t l i ~ '  (wl~l i ty  ~.oi i r t ,  b i ~ t  
rhe n-holr rests up011 : I I I  :!11(qati011 tl~:it  tlic, 11ic1.t~- 11:icl :I good clc.f'c~l~sc n t  

Inxi- ~~liic.11 he lins lost \ \ - i t l~o l~ l  Iri . :  f : ~ i ~ l t  :tiid b- tlicl fault of [lie other 
p a r t y  and i~slir tlint tlic, otlic~s ] i :~s ty  s11:111 uot 11c. : ~ l l o ~ ~ e d  to  iliiist ilp011 
his  adyantirpc. 
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\Vatts all~llltl  ha\-?  l~ceii ;illo\:.cd bcbc~a~~re tliat j u d g i l ~ r i ~ t  is iiot erroneoils. 
T e a  11e~Icl ili I I o l ) l ~ i i ~  1 , .  ( ; u s ~ P I . ,  u ~ i f i , .  71. t11at 1v11erc the  Iwiid ~ r a s  ill 

t lni~ f(ji.111, :~c~or t l i i ig  to  t l ~ c  statntc.. tilid tlie dv l~ tor  n-ould not ; I ] ) ~ I ~ : I Y  a i ~ d  

\\-0i:l11 11,. i)c~iultl to wquiri. tlie l ~ l a i ~ ~ t i i l  to l,ro\-c' his dc.c~l:rr:rtioli ill ileht, 
1 i 1 1 f i 1  1 l o  I -  i 1 -  1 The: dcbtoix :\lid his  sureties 
11~11,jt t:ck(, ( . i ~ r ~ ,  To l i~: \kc~ ~ I I I  : I ~ ~ ~ ) ( ~ : I ~ ; I ~ I U ~  :~li,l (lefc3l1sp ill dliex tilll~', >llld 
o1y11t i ~ o t  t o  lieard ~ i i ' t r r  ji~dgiiiciit 10 take c~sceptio~i-: as to  111:1tter of 
fact n-11ic.li I IN&>- o l ~ i i t ~ o t l  to l)i-esc.llt \i.11011 tile vasr \n-: i~cglllnrly Ixfore 

C', ' t i ' tZ:  T,':'cir/i> I , .  ! )~ l i s ! i , z .  46 S. C'.! 517;  L u n c e j o i d  1 . .  . l ~ c F ' h c i ~ s o n ,  18 
S. C., 176. 

* 
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ST. ~ O H A  ' S  I,olJ<,l? 1;. C'AI.I.EI DER. 

RLPFIX, C. J .  The illi~strations whic~h the presiding judge found him- 
self under the nece\sity of slthnlitting to the jury to enable them to t:rke 
juit ~ i e m s  of the qlicstioni for their decision show \cry plainly that he 
miql~t ,  and, as we tl~illk, n~orc, l)rol)trly ought to ha7 c told them, that the 
script was not duly p r o ~ c d .  1,trni: 1784, cli. 235, nftcr rec3iting that the 
net of the prcr-ious session of thr  ~al i lc  w a r  required the attestatioil of 
witncsscs to prevcnt fraiid arid inipositions on persons in  their last sick- 
ness o r  from their n a n t  of knon~ledgc, and that it snny be proper to 
n ~ a k c  excel)tioi~s frorn thnt rnlc in partic~iilar ('ilscs, proceeds to enact, 
; I I T I O ~ I ~  other t l l i ~ l ~ i ,  t11:lt w h ~ r r  a \vill illall be folmd anioiig the r al~iable 
1)211)(.r5 01. (+feet, of ally d c c ~ ~ w l  1wi\o11, or i!~all hay(' lwen l o d g d  i l l  the 
litund of an? pc,rsoii for s:rf(l-kerpinr, and el cry part  thereof is pro1 ed 
by three carcdible ~vitiic~sses to he in tllc 11andn-riting of the deceased 
persoil, it s l~a l l  be tlecmrd x sufficaicmt \\-ill ill lxw. 

This wemr ])l:ri~lly to lrquirc. affirmnti~ c :rnd direct proof :r5 to the 
fact t l ~ a t  it n a s  clepositcd n.it11 somc o11c :Is a will, or  as folind nftcr 
the p:wt~'s  deatli amom l ~ i s  \a l i~able  tl1ii1q5. B i t  it  is said that tlie ac2t 
docs i ~ o t  prcic.ribe the mode or dcgrcc of proof, or  tlrc 1 x 1 ~ s  of el idel~cc 
for c ~ t a b l i s h i n ~  thoie facts, and it i i  t l ~ ( w c ~  ~ilferrcil that  tlic q~ie>tion 
is to bc lcft to tlic jn1.j in circl~ case, if t l r c~c  I)c any circumstance f r o i ~ ~  
1~11ic.ll it ir~ight bcl sulq)oscd t l i t~t  tlic ~ ) a p n .  11ad bcc.11 dcpositcd as tlre 
statute 1)rcscribes. ,111d it is n r p r t l  tllat 11t.1.11 tlicl d(b:~tli of tlic 1):lrty 
tihro:rd :ind tlrc prodilctioil of the initrumcnt in tlir state i t  wrs  lq 11is 

i i i r ~ i \  ing ~ : I Y ~ I I ~ I -  and confidclitial friend. now a lw  clc:rtl. arc (air- 
(310) cdunlstnilces of that  r11:lraclcr; but \if3 tlliilk o t l r ~ r n i s ~ ~ .  'rllosr 

c . i~curni ta~~ccs  arc cwtircly inconcli~sire of the f:lcts that tlrc. zcript 
nns  lcft with any p c ~ i o i ~  or foluld ill ally p:~rt~ciil:rr l)lace, ~ u i d  t l ~ o w  
facts 1111iqt h 1)rot ~ ( 1  I I I I ~ C ~  the qt:~ tutc. I f  thc' c i r c i l i ~ l ~ t ; ~ n ( w  w11111er- 
ated Twre p r r  so to hv charged ill all :rllrption l ) roponi~di i~g tliese papeiy 
the nllcgation could not I)(. adnlittcd to proof, but nrust be dismi~scd. 
Tlie act m:lkc,i s11ch deposit e l  iclc811rde of tlic pnb1ic:rtion of the particnlar 
i ~ ~ s t r u r ~ l ( ~ i l t  ill the place of tlrc clirwt widc~lce of thnt fact by the formal 
esccution of thc. instrunieilt. the t1cclar:~tion by the 1)arty that  it is his 
will, in tllc prcsenc2ch of the wi t~ i~sses ,  and t h ~ i r  :~ttestat ioi~.  Therefore. 
as a ceremony of ~mblicatioir, it is indispeiisahle that  thc deposit or  find- 
ing iindcr the requisite c*ircumst:i~~ces sl~ould be made to appear by snr.11 
c~ ii1wc.c~ :IS goc,s to the point, and, if b r l i e ~  ~ d ,  prorcs it :~ffirmnti~ ely and 
distinctly. Thirt is as iiccacssay ils the s l l o w i ~ l ~  i t  to be in t l ~ e  Iiul~d- 
w i l i n g  of the dcwasecl party. TThcir it docs not appear that  it v a s  
writtell by io111c otli('r pLl"bOl1, it is ilb 1)rohilble t !~ i~t  it might lia\e been 
writtrw hy thc. su11l)oscd testator as h- ailyhod,~ else, yet it is ]lot for the 
jury to say arl)itr:~rily t l~it t  it  n n y  n r i t t t , ~ ~  111 the, dccrnwil ~vithont :rng 
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1. It i. n-ell scl tleil in this State th;rt, after :I w i t  11p :r clwlitor. :ill c~scmtor 
c:unilot l~rcjntl icc~ that  creditor 1 ) ~  n r o l n n t : ~ ~ ~ p  lwynlc>llt  of :11111tlici dc l~ t  of 
eqi1:11 cli!giity. 

.,-- -.I I 
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2. I t  is :11so well settled that. nfter a idea in one action. the executor cannot 
prej~idice the plaiutiff therein b! availing himielf. a i  a defense for want 
of a<qeti. of a judclnerlt i n  another actiol~ culhrqiient to the plea in the 
first. 

3. The plea ought to state the ai.ets truly, a s  they existed. in the one caqe a t  
the time of the ini t  I)rowht. and in the other a t  the time of the plea . pleaded. 

4. Therefore, an  executor or administr~tor  cannot l)le:l(l, as  :I l)lea pais darrc'in 
cont inztnnce, judgments recorelwl a ~ a i n s t  him :111(1 no assets ziltr(l. 

5. The reason for this rule is stronger in this State than in England, because 
here the executor is a l l o ~ ~ e d  nine months from his qualification hefore he 
is corngelled to plead. 

6.  More cspc-cially slloi~ld this rule be enforced mhen. ;I?: in this action. the 
justice of the plaintiff's d ~ l ~ l ~ n d  is admitted a t  first and the only contest is 
alwut the assets. and the defendant asks to he permitted to plead this plea 
;~ftt ,r  six years litigation of the question of assets. 

I F . 1. Tlic only a ~ ~ t l l o r i t ~  cited i n  sul)port of the judgment 
is tlrt. inodor11 ease of 1'1 i t l ce  1 . .  Sic lro lvot , ,  5 Tamnton. 665, a n d  one or  

2.55 



tn-o o t l ~ c r s  fonndcil 01, it .  T I M ~  car,>c. n d ~ l ~ i t s  that  it  lay- ilon-11 n lien- rule 
uot aut l~orizcd by all:- l ~ r e c e d e ~ i t  : b i ~ t  i t  is to tlie point.  I f ?  IIOTT-- 
e\.er, n c  x 7 r w  s:~tisfircl ~ v i t l i  rlic reasolliiig i i i i  ~ ~ l ~ i c l l  i t  goes, n-c (347) 
s l i o ~ ~ l i l  not 11c a t  li111.r~y to f o l l o \ ~  it .  TVe 11;1\-e supl~osccl i t  to  bc 
settled dovtrilie ill this Statc t11:rt. a f t e ~  :I suit  1,- a i w d i t o r .  :11i csccutor 
calillot pwjl~dic.r~ tl~irt  cwclitol. 13:- t l ~ c  ~ o l u l i t n r y  p : ~ y ~ i i ( w t  of  notl lie^ 
dc.l)t of cqn;il cliuliit>.. : I I I I ~ .  ill~t111~1.. rh:it : l f t ~ ~  a 11le:r i l l  0111)  ;ic.tioii. tile 
e w c ~ ~ t o r  r:11111ot 111xt~,i11dit.i> t l i i ~  p l : i i ~ ~ t i f ?  t111>r(.i11 11y x \ - : ~ i l i ~ ~ , c  l ~ i l u s l f .  :IS 

:I dcfwist~ for  \\-a111 of ;i.set>. of :I jllilg1i11311t ill i ~ i i o t l i ~ ~ ~ ~  nc~tion s u h y n e n t  
to tile plc.;r ili tl~c, fi13sr. 1'111. ~I!(':I ouglit to  .;tat? l ! i ~  :rw.ts tr111y. :IS they 
casistcd, ili the ~ I I I .  c2a-lj, a t  tllc, r i m '  of I li(1 snit l ~ r o l ~ g l ~ t .  : I I I ~  ill tlie other 
: ~ t  tlic. rinicx of t!iv l11c~i 1,1(.;1(h1. Tlicx f o r ~ ~ i c ~ r  p c i t i o n  lins Ijwn lately 
s t a t 1 ~ 1  ill 1TI i t1~  1..  . I  i f ~ i ~ q / o , i .  2 ;  1, ('.. 166. ~vliiv11 fo l l in~ed  I I I ~ I L T  111-e- 
\-itills ( . ;~st~s. Tlic 1atrc.r \\.a- tlc~c~itl(v1 1111  d , ~ i i i 1 1 1 ~ 1 ~  in ( ' l ~ i ~ i ~ r l ~ i / /  1.. ( 'om- 

, . 
t i  1 1. . 6 : :  . . 1. . 9 .  I l ~ i ~ t  \\-as a l11(':1 of a j ~ ~ d y n i ~ n t  
siltc(, tlw l:t,\t I ~ ~ ~ I I I ~ I I I I : I I I ( ~ I ~ .  :i11i1 t l i o  I I I ( Y I  \\.:I,\ l11,1(1 l ~ ( 1  1))- t 1 1 ~  j ~ i d g ~ i i c ~ i t  
of tlic, n.lio11, ('t1111.t. T ! IO 1111~~<tioii \\.:I> ; I ~ ; I ~ I I  ~ i i a i l ( ~  ~ I I  ~'0111'1ts I, .  ~ . I I I / P I . -  
l ( i /~ ' ,  4 X. ('.. :;,<I. :111il dc~(*i111,(1 t 1 1 ~  S I I I I ~ ,  I \ - : I ~  :I > ( W ) I I ~ I  t-ilni~ l)y rlw SII- 
1" """ C"0lIl.t of 1s 16. 

Tliesc rcl)catc,tl : icljl~ilit~:rtii~ii~ of o11r O \ Y I I  c ~ ) ~ i r t s  1i111st i!i~t\wigll the  
rcc,ci~t tlrcisiolis of illc,.-c, of :r~iotlit.r 1.011litry. i ~ i t ~ o d i i ( ~ t o r ~ .  of :I i i o d  rnle 
I 1 m i  1 : i   ti^ I I 1 1  r s o ~ i ~ i g .  Illdeed, as  
a i ~ t l ~ o r i t i e ~ ,  tllosc' :~cl , i~~t l ic~arioi~s of o111, liiglic~st tril~lil~iil ' :  : I I Y  ( Y J I I C . ~ U S ~ T - ~  

on 11s :it tlii; day. tlic. ~ o r r  e q ~ c ~ i . i : l l ~  ah n-t, l)ttlic.~c rlicjy Iinve el-clr since 
becu rcgnrdctl by tlic professioli :IS fisiug tiit> h n - ,  :~lit l  tllc IJcyislntnre 
IMS o h i o u s l y  : I ~ T I Y ~  1111 tlit, ::inle itleu. i:ut n-cx ii\\-n ~11:lt. to olu. : I ~ ~ I T -  

he~~s i io~is .  ilic~ d(,csisio~~s of 0111. ?o~lr t ,< :I?(> -ustainid l!y the  b e t t ~ r  rc~~so l i s .  
TI-e t l i i~i l i  tlic Ian. 011gi1t i l i  thi .-. :I; i l l  otlier i ~ ~ s t : r l i w ~ ,  t o  f a 7 - o ~  tlie dili- 
gel i t -~~ut ,  iiitlecd, to tlic iii,ji~l'y of a fni t l i f l~l  c s w i ~ t o i ~ ,  1)- sn1)jectiiip 
liim to thc' p;1y1111~111 of tho $:IIII(' >Ill11 t ~ \ - i w  or  ot't1'11~1. fo r  the u-ant of a 
1111n-(,r ~ ~ ) ~ i f c ~ ~ m ~ t l  1,~-  t l ~ c ~  ]:In- i;r i rly to  :I pp~wpri i~tc .  i t  olicSc, n ~ i d  p ~ ~ o t r c t  
liil~isclf 11:- s11vli a l i l ~ o l ~ ~ ' i ; i t i o i ~ :  1)ut no such injustice is ~ r o r k c d  by t h e  
I:I\T, for  : I > ,  npoll :I ilr41~ic~iii.>- of :I .;sets I o pay tn-(I c.l,cdiro~~s, the 
csec.l~tor cS:ninot ct11111,el rlie~li to a i w ~ p t  l~ropor t ion :~ l  . ; l ~ w s  of their (34s) 
debts, t l ~ c  l an -  al!o\\-q the c s c v l ~ t o r ~  :IS :I boou to 11im  lid f o r  his  
l)rotwtion. to 11:t~- ouo i l l  prc~ft!wnc~ to the o ther ;  so upon :I like prin- 
cilllc. \vliicll is csplnined by Lord E l l ~ ~ i l i o i m r g l ~  i i i  Tol lp~ct t  c. TT'i~lls, 
1 X n n l .  hr Scln-., S!I;. :III c .sc~utor ,  \ ~ l i c ~ i  si~ccl by two or  more creditors, 
111ny colifess j ~ l d g ~ i i ( w t s  TCI ho~li(~ to tlitl :~liiol~lit  of tlic assets, :md plead 
t l~cri l  to :~ctio~i.;  of the o t l~ers .  S a - .  the i1idn1gx~lic.c to  the executor is  
still  n i o ~ ~ t  libc,rnl. :rlid properly so. 

Tu TVcrtors r .  Ogtie~r. I )o l~g .>  4 3 .  :11i :~chililiistr:ltor pleaded pletzc ad- 
mittisfrarit  pmot i~~ .  £45. and  to :~~rot l ier  :~c t ion  pleize udrnhis t i z r i t  p ~ c r t e r  
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I i t  I I  ! I  I 1 t i  : o i ~ ~ t s .  I t  is  t r l ~ e ,  there m:lp be a 
difficulty ~vl lere  tlic* c~sci~ntor  c.olrt.c.i\-rs t11:1t his clut,y requires Iliin to drily 
t h e  dcbt ; but the, tliific.nlty is I I O :  sc.1.ions, a s  it sterns t o  us, n l ~ d  \rns well 

to  impose it if t l ~ c  c s c c ~ i i t o ~  m111d 1,lcnd :I j i idy~nc~iit  .cliuc.c tllc 1:lst roll- 
t i ~ r i ~ : ~ ~ ~ w :  : I I I ~  t1::1t :1111c hl\~,I-<ll' :11ir1 m ~ i w n t  j n d y ,  J J r .  , 711s f iu~  / i / i ; l ~ , v .  
1;1ys &)\\.ti t 1 1 ~  1: ;~;  i i i  t11i:t (2:~.w c ~ l ~ a r l ~  the  o t l ~ c r   XI^. Tlis \vn~,cls : I ~ P :  

cwmpcllcd to  plc:~cl to  t l ~ c  : ~ v t i o i ~ ,  I)c,cnilsc lip to  that  esrmlt then 1:1n : ~ l l o n ~ s  
h i m  to c i \ c  :I 1)rcfcrci1w," T i r~  .:\me p~*inc ip lc  i~ laid don-n iu T e n t -  
~ i o r t l i  E s c c . ~ ~ t o ~ ~ .  14.;. 

But if P i  S ic l lo l so i~  bc I:LW i n  E n g l : ~ i ~ d ,  the very prillcil)l(>s of 
tha t  cd2ric forhid t 1 1 ~  l,l(sa i n  tlliq c:~sc.. F i r s t .  t h a t  t i ~ n c  to plead, wl~icl l  
XIS not t l ~ c r c  alloncd a11y infl11~nc.e towardr  nplioldinq the  old rule of 
1:1n, l)oc.:~usc it  \r:l, 1101 t11(~ :rbiolntc 1.iql1t of t l l ~  e s c c v t o ~ ~ ,  h t  n; , ,  f(,t- 
tercd wit11 collclitio~~s i l ~ i c l  d ~ l w l d c d  on tllr  i n t l ~ ~ l g c n r c  of the c20nrt, is 
 give^^ i l l  t h i s  S t a t ( ,  1111tr:1111m(~led 211ld : ~ t  t l ~ ~  lncsw will of tllc c s c ~ u t o ~ .  
I3y the T k v i d  ht:ltntc\, r l ~ p .  46, secas. 23. 24, :~ird 25, a n  cscc2ntor cnn- 
llot be cmnpc~llcd to  plc;1(1 to :In :wtior~ bronqllt i l l  n co11r.t of rccaod 



i 3 S l  ) rc.l;~tivi, I I I  tlic ;I--I\!.. n-liii.11 c ~ ~ n l t l  i ~ c '  p l ( ~ ~ t l ~ d  liacl tlw suit been 
i 1 i 1 1  t i l l  I a i l  I I .  I t  is  triu. t11:lt i t  is  not i n  

tcrlrl:, i.li:ictc~d that  ;I rnli, s11;ill l ~ c  , g i w ~ i  fo r  l)le:~dilig ill one :ictioli n.lieli 
~ I I I J ~ ~ I P I .  .dit111 1iaT.c. Lee11 dcc.itled: 11nt to tilt. 11lurliose ill lmtid, i t  is snb- 
s a t i : 1 1  o .  TIIV 1o11g lieriot1 of ~ i i i ~ r .  i i io~~t l l s  f r o m  Iiis qna1ific:ition is  
girr.n fo r  l~leatliiig, if rlir. c ~ s w n t o ~  C I I C K X ( , ~  to takc i t ,  l~ecnnse tiic. Legisla- 
tu re  co~isiderecl t11:rt i u  tile meunrvliile the csecutor could, ill :~ l i~ ios t  el-ery 
i.;i-i5. wti-t';- liiln.*i.lf wli:~r i.lainii n - ( .~c>  jl13t 01, i l i i j~ist,  tlispc~si' of thc cJstate 
; I I I I ~  : I ~ ( T I Y : I ~ I I  tlii' ;~,-,+(~t.-, a o  21:: to IN: i~l) l ( '  to i ~ l ) l ~ r ~ l ~ r i : i t < '  t l iv~il : I I I I O I ~ ~  t l ~ c  
iiiost ~ ~ i w i t o r i o n s  c~l~c~c1irorc, all11 tl1u5 pli>acl n.iiii rcjsl~c,c~ to tlic, : isets 
v ~ i t l ~ c m t  2~11;- 11eril to l ~ i l i i + ~ l f .  T11cd ] ~ O ~ ~ ] l ~ ~ l l ~ ~ l l l l ~ l l ~  i b  :ilwoI~~ri: iti el ery 
i.:lxcl, 1ii1t 0111;- a t  t110 ili-r:ilic~c~ of t l ~ r ,  c . s w i ~ t o ~  iii e:1<.11 p a r r i c n l a ~ ~  :~c.tioii. 
;1i1(1 t l i i w t ' o ~ ~ ~  1\-it11i11 i 1 1 c .  11i11ea 11101ithb li i ,  I I I : I ~  c1is~)u.w of :\I1 tliii >1>,5(ts by 
~ l i : ~ l i i ~ t y  l ~ : i > m i ~ ~ i i t . ~  o r  ( ~ o ~ t t ' ( ~ ~ . ~ i ~ i g  ~ I I ~ : I I I ( ~ I L ~ :  a11(1 if t11:1t l ) c ~ ~ i o ( l  s l i o ~ ~ l d ~  
( Y I I I ~ ~ , : I ~ , ~  t o  all re,;1~111al)le e s ] ~ e r t : ~ t i o ~ ~ ,  ~ ) I Y ) I . ~ ~  to Iw i ~ ~ . ~ ~ l t i i c . i e t ~ r  to c>n:~ble 
tlie clsec,iltor ro 11lc;1tl b:ii'c~Iy. lie 111::y still  ;ipl)l,v. ;I; a t  connlioli I:ITV, for' 
a11 c l r l a r y ~ i i c n t  of the t ime ~vliic'li ~vonlcl ill :I \.PY;- srrolig c;iw cloubtless 
bc gralited. It is l~lai l i  ILJJOII tile f'aw c~f tile 21c.t tlint the 1,egislatlu.c 
c:itlii.~ licld, ac'coi,ililig to  thc. c.:rsc.s of C'ici~i~cliill 1 . .  f~'o?t~i.cjti and Colliiis 1 . .  

T~iiti~,~.iiil l .  t l i :~t a11 rsec'utor was by l;iw, 21s it tliell stood. 11ou11d a s  to the 
a . w t s  1 1 ~ -  his plca plr:ided, 121. I I I ~ J : I I I ~  t l i : ~ ~  i t  ' I ~ o L I ~ C I  i n  fn ture  be so ;  fo r  
to n-hat cat1 is tlic r s e c n t o ~ .  to lie, a l l o ~ w d  tirbitlxrily to take tiiiie to 1)lcnd 
:iud tli11.5 c11.h~- ~ I I , ,  vr(di tors  if,  \vhm 11,: p h d s .  lie is 11ot c ' o ~ ~ c l ~ d e d ,  but 
1u:ly sii11srql~i.ntly :ipp~,ol)riatc tlic :wets  1iy c.onfcssiiig jndg~~ie>li ts  a i ~ d  
1)lc:ltl that : ~ l ~ p r o p r i a t i o n  i ~ u i s  iliri-~-o;il ~ :o~~f i~ i i i c~rccc~  in a n  :~ctioli  n.llcrcin 
11e 11:itl 1) i ' for~ :~dl~li;tccl i~bwts !  n u t  t h i , ~  is placctl beyond doubt by the 
~ ~ i ~ c ~ v i ~ i o i i  f o r  l ) Ic~i~t l i~ig ill. :I c3:1>i. adjonrned TO tlic c o n ~ ~ t y  conrl: a 
i u b t i i ~  o f  tlic~ ~ ) c ' I I ( . o .  n-lii(.li ib ~ i o t  t l ~ t  tli(3 1)lc.a d1:111 relate to the ?om- 

i ~ ~ c ~ ~ l i ~ ~ ~ i i i ~ l i t  of t ! i ~  suit nor  T O  the kngges~ion of a wailt of assets 
133il)  l~rdorc. tlw 1ii;igictratc~. but ( ~ x 1 ~ r ~ s s l y  t l ~ t  t l ~ e  l ~ l i , ; ~  r c h t i r e  to tile 

asscJts luaj-  be ally "1r.h ;c.li c.o~i/t/ 711' i ~ l i  tr(loi1 htr12 t/lo .siiit b ~ c i l  
irc.~i;l~iti ,~i ~ . i . t ~ i ~ ~ ~ r c t l ~ i i ,  f o  illtrl toi . t11."  Tlins s l~oni i ig  tha t  tlic r i l ~ ~ t e r i a l  
 itit it of iilliix a t  n.liiCh tlic. csr:c.ntor's h l d s  were lu~derstoocl to hecorilc 
ticd :ir to rile c l i~ l )c~ ,~ i l io i i  oi' tllc :isse~s i ~ r  r e s l w t  t o  each lmrticular 
cwdi tor  is  n - I i (~11  11r i. called 011 to 11lcacl to  tllc. actioli of t l ~ t  cwditol*. 
7 7 l l i ~  Colll,t (w111d uot .-~tstaili tliis l ~ l r n  ~ r i t h o n t  ob1 ions ;li,.rrslrct to tllci 
legislative i~itc>rl)~.c.ratioii of the l ~ r e r i o u s  law 01, tlteii, intelltion :IS t o  ~1711at 
i t  ~l ioul t l  Iw. TI7(. t l ~ ~ r v f o r ( ~  (mic ' l i~di~ t11:it the 1)lca wonld bc b:~d n-erc 
this all origilial ac.tioli brought to  the‘ c.ount;- conrt.  alld consequmtlp 
o l w ~  K ~ I P I I  the ~ s c ~ c x t o l .  T K I ~  c.allec1 011 ti, ~ ~ l i ' a e l  to i t ,  to eT.il17>- defellw, as  
v e l r  i l l  di>ili:!l of T I K J  d i ~ l ~ t  : I> of :~-;si.t-. 

But if illat were O ~ ~ I C ~ X - I S C ,  tl~cs~i. swondly. tlii:: l)articular' c i~se.  ivc 
think, is clearly one in ~vl t ich tliere is n o  pretense f o r  a d i ~ i i t t i n ~  the  plea. 
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1111, y i ( , ~ ~ l i : i ~ ,  I ~ : I ~ ~ I I , ( ,  of i t  ~ I Y , I I I *  to 11:i\ (, bei>n o~er10111<(~1~ for  it is e i i t i r ~ 1 ~ -  
l i t i ~ ~ ~ i s l ~ : i l ~ l o  I I 1 .  0 1 .  Tlie i ~ i a i ~ i  g ~ ~ ~ u i ~ t l  of rli:~t c:iw 
i.q. t11:rt it \va? ~i~!:i~-oicl:rl~lc~ to c.litl,nst tl~c. c>sc.c2i~;or wit11 :I tlisrwtio11 t c ~  
el14'011d 01. 110t 111~fc~i1cl the avtio~ib I)>- ( lc~t~yi l ig  or  11ot ( l c , ~ ~ y i ~ i g  rlw debt: ; I <  

llc did ill t1i:rt c . : i i t , ,  ant1 tliat it to I,(.  111wn1ticd t l i ;~ t  li(x (lit1 so 7 i o i i r r  

/ii/~~. :i~icl, ~ ~ I P I Y ~ I I I Y ~ ,  r l ~ a t  l i ~  o y l ~ t  t ~ o t  to 1 ~ :  pl.i~ju(licwl 11y clcqying 11i(! 

d r l ~ t  :111tl ~ i o t  c.o~rfc..;<i~ig :I>S,>I.: i l l  :I firsr snit .  so a to  1)rotctrt 11imwlf i l l  

a sc~o1111, i l l  ~ v l r i c ~ l ~  jlld,giiii.n t n-:I first ~cc .owrcd  to tlic : i l l i o ~ ~ ~ l t  of tile 
:rq.sc~ti. I .  I :  1 0 1 1  1 1  i t  I I .  1 f 1  I .  IIoi,c tl111 t l~~fc~nr l : :~ i r  
1 I I 1 I I I I 1 -  I I I I I  I .  TIIP 
(lr11t t o  r11(, 111:1i11t i~ v x s  c~<t:il)li.-l~o(l hy t111, , ~ I I I ~ ~ I I I ~ ~ ~ I ~  I J ~  r h i ~  iti:yi,<tr:iro. 
:111(1 tlic. I ~ S ~ Y I I ~ O Y  11i:it11. tie I ~ ~ S ~ ~ T : I I I I ~ ( ~  to i t .  If I , ( ,  I I I I Y I I I ~  to 11(~tiy rlie ( I I ~ ~ N .  
hi, i1111.t : I I ) ~ I ( Y I ~  :IS i l l  o u l i ~ l ; ~ t y  i~iisc.-. 1 7 ~ ~ ~ 1 ( ~ ~ ,  111i> : I C I  of 1 , \2 \  111, ~.:allwr 
(#:ill rliat i l l  q ~ ~ o s t i o ~ ~  ; I ~ : I ~ I I .  ;ii1(1 ill(, o,11!/ 11oi11t t11:ir 1~!111cl lw 111:1do : - I ~ [ ( , I .  

I I got i t  I I I I T  1 t  i s  l i  I I : s .  T11('11 
this ( * ; I W  is tllat of :I crcvlitor v l : l i ~ ~ ~ i ~ ~ , c  :I cl(~11t. : ~ ~ l t l ~ i t t i d  triittl. flio I~O!J;,I- 
I / ~ I ~ L /  to 1113 ;11.r, :i11(1 i g  t I ~ ( w ~ f o r ( ~  I I O ~  ~ I I I : I ~ O , ~ O I I .  to 1)1~1'1tci~ I, .  . \ - i r1~0/ ,~0~1 ,  
but  i x r l ~ c ~ ~ ~  T T ' I ~ ~ P I , , Y  I , .  O , ~ , / P I I ,  v11i(.I1 p r o t t ~ ~ r s  tl111 O N T I I ~ O ~  :IS to the 
: m c ~ t x ~  ~ v l i e ~ v  li(, 11:i(l ( ~ I I I I ~ O - . S L Y ~  tli(~111 to :I p r ior  :~eiioli  01, imie (2;:; 
1)rought to  r!li. , - : ~ I I I ~ ~  tv1.111 ~v i t l i  t l ~ t  ill ~vliivll lie> is v:111011 to 111e:1(1. 
T l i ~  (1(4(~11:ilit s :~ i ( l  to t l i s  l~l:~ilitif?, 1~11iw lie h lwgl i r  his >nit : "L  ~ I I O \ V  

tlic tlvl)t yo11 c.l:ii~li is diw to  >.on. n ~ l d  t l l c > ~ . d " ~ ~  I xlnit it. ~ I I I  1 II:I\-I, I I O  

assets 1 0  l!:i>- :lily 1)arr of i t ,  ;111d th:ri is ill>- ut11>- re:rwti fill, I I I J ~  pqyitic 
5 ,  7 . J-oil. 11111 l)l:iii~tiff. tiot I~c.lic.:il~g t l ~ o  ~~c~l!roxc.lrtatio~i :~lmnt  tl~tx n+et\. 

took i>iic. O I I  lhnt p o i ~ i t ,  : I I I I ~  l l ~ ~ ( l i ' ~ . t ~ ~ ) l i  to ]11~1vt> t11:rl tiic (Ic'ft'~lel:ll~t 11:1(! 
a>ic.ts. l ' l i c . ~ i .  irftc~i. l!~.~iti.:lc.tc~l I i t igat io~i  of <is >-ca:i~.s. :ilid \ \ - I i c .~ i  tlie 
I ~ S I Y ~ I I T ~ I I ~  ( l i> , .ov~ ,~ , s  i l ! : i t  t111, 111:li1ititT i.> :1110ut to ~ I I W Y C ~  r111. :i.ss:~t. 011  11iit1. 
t IIC c l s c . ( , ~ ~  tor I . I J~I I I ,<  ~ O I , T V : I  1.11 : I I I I ~  S:IJ-S< : I , ~ : I  i 11 : '. I t is r Y I I ( > ,  11-111xtl 1 f : i l sc~ l~~  
~ I ~ I I ~ I ~ ( ~  I I ; I \  ~JI,: :ill!. :~<s( , t<.  t h t  I I ~ c l  :L ~ u f h c i c ~ ~ i c y  t c  ~ I : I , Y  J-OIL :111(1 21s L 
li11~1v ~ I I I I I ,  111,i)t 7v:is L j ~ ~ < i %  I o ~ y l ~ r  ~ I I C ~ I I  to 1 ~ 1 1 - c s  p i c 1  you. I ~ I T  I I O \ V  yo11 
o~lylir 110t 1 0  I Y J I I I ~ N . ~  HI( ,  to (lo S I J ,  I~eea l~so  t l i c ~  11t11c.r clay 1 ~ I I I I I I I ~  oilt 
: ~ I I I J I ~ I ( , I .  j11.t debt i ~ f  I I ! ~  i ~ ~ t c ~ t : ~ t e ,  f o r  n-l1ic.11 I li;r\-e cwlfel;..ed jnclpllelit, 
i ~ i  o l ~ l i i  ~ I U  t l(~t 'c~:~t y01~1. w i t  aucl iwa] )c~  :i j l tdglii~ilt  i1g:riiist I I W  fo r  the 
CTjhr~.'' Silrc.1,~. I ~ N ~ I T  i> :I.. Iitt11, I:ITY : I>  t ' i i i r i ~ o i ~  i l l  s11v1i :I clefcl~sc~. I f  i t  
1v:is ~1ist:l i111d. i t  I Y L ! I ~ ~ I ~  I)l '<'SOtii Sl1011,c ~ l l ~ ~ ~ l ~ l ~ l l l ~ ~ ~ ~ t ~  lo rS(~C11toYs to 1 1 ~ ~  

c.a~,c,lc.,-\ i l l  t11c.i~ : I ~ . ( Y I I I I I I <  : 1 1 i t 1  cli<iioiic~,>t i l l  t l irir  : ~ ~ l i ~ i i ~ i i i t r ; ~ t i ~ ~ l i s .  T \ 7 1 ~ ~ l ~ ~  
: ~ I I  i - s ~ ~ i ,  I I ~ I O I I  ~ l ~ c ,  : ~ ~ w t , ~  is fe1111ic1 foi tlits l~lai~i t i f l ' ,  11is j ~ ~ d g ~ ~ ~ , u t  is fo r  t111: 
clel~t : I I I I ~  c20it5 ill, l ,o / , ; ,~  f i ~ . s f c r f c i ~ ~ ; , ~ ,  o f ,  .si, jccit,. 111% I!oiii.s ~ ~ ~ . o ~ i ~ ~ i ~ t s  i:.i~r'cr~tori.c 
a. t o  tlic, c ~ ~ s t s .  I t  I.:III I laidly bc donhtccl tha t  i n  c 1 . c ~  c.:lse ill ~ ~ - 1 i i c h  :UL 
c.sc~e11tor f o ~ ~ t ~ d  t11:rt :r ercditor n.au : I ~ U I I T  to p i . o ~ c  ;lrsclts 011 liim IIC ~ v o ~ ~ l d ,  
if I~,.<sil,lc, ilc.f,~:it that  vrcditol. 11y f i ~ i d i ~ i p  :iliotl~cr : ~ n d  cwnfcsi;lag jil~lg- 
i t  I l i .  K h ( w  : i l l  cxc.(.~ltor :ui~\vers.  as to assets. ill all :lctio~i fo r  
:I e l ~ l ~ t  n-11ic.l~ 11(. tloc~s 11ot clixl~~ltc,  cimlmol1 l ~ o i ~ e u t y  ~ e q u i r e s  tha t  h e  ~11011111 
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1. d judgmcnt of the county court. upon n justice's execution returned levied 
on 1~1111, under which judgment there are :1n cswl~t ion nud sale of the 
lni~d,  precludes all collateral inquiry into tho regularity of t l l ~  p~.erious 
l)roceedings. 

2. Therefore. a 1)urchaser under such judgment and esecutiou will ;icquire :I 

rnlid title to the land, although the levy of tlie justice's es~ci~t icln niny 
hare been by one not legally nuthoriecd to act as  :in officcr. 

3. The acts of officers de facto are a s  effectual, as  far  a s  the richts of tllirit 
persons or the public are  concerned, as  if thcr  were offic~rs rlc jicrc. 

4. What shall constitute an officer d e  facto may admit of doubt in different 
cares. The mere assumption of the office Ijg performing one or erren ~everal  
acts appropriate to it ,  without an) recognitiou of the per4011 a\  offirer h~ 
the appointing power, may not he sufficient to constitute him an otficrr 
d e  fncto. There must a t  1e:i.t 11e come colorable election nncl ~ n d u c t i o ~ ~  
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into oflicc rrh o r i g i i ~ c  and solnc : ~ c . t i o ~ ~  tllereui~der. or so loll: :III c~scrcise of 
the office a l ~ d  acqi~iescence therein of ihc l)ul)lic ;~ntJioritics 11s to :~f't'ord to  
:In individual citizcn .a stroll: 11resmnl)tion t l ~ t  the 11nrty was (Xu!;\ 
:ippointed. and. therefore. t l ~ t  e r c r i  pcrscn mi:llf compel l~ im,  for the 
lcgnl fees, to do his I~usi~less, ant1 for the sune  reason was I~ouriil to submit 
to his authority a s  the officer of the country. 

propwty,  xvcrc. l p \  i c d  011 tllat drly oil 111c lnilcls tl(wr~il)cd iir t l ~ c  
l~I :~ i~r t iR ' \  d ( ~ ~ ~ l : ~ i ~ : ~ ~ i o ~ ~  1): t11(, oflic.t~r \ \ !LO V ~ I . J O ( ~  tlit, \ \ c i i ~ ~ ~ : l i ~ t ~ .  (:I>(;) 

of ('IIo\\;:III; tl~:tt lie \\.:IS tlrc. saiuc: >)ersoll wlio served tl1t8 \ v a l w ~ ~ t s  a i ~ d  

of Clio~vail Comity, i l i~d(  1. his :~~)poilitiue!it  at Sovcmber  Tcl.111. 1842, 
un t i l  lie was rwppoi  ~rtod : ~ t  S o l  c l l r h r  'l'(~imi, lS.23, :illd t h t  dllrilig t h a t  
t ime lie disrllurged :ill t11c tlutics pc~rt:~iiliiig t o  tlw office of c~onst:hle 
whicll lie was c:~llcd u11ol1 to I ~ c r f o ~ w ~ ,  mid t l ~ t  i n  the s tmice  of the two 
war ran ts  beforc n le i~ t io~led ,  in 1ilnlri11p the levies and  g i r ing  tlie notices, 
he profcs-vd to act a s  constable. 
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R I  I I,IA, C. ?J. M'(J ckwn it a .ul)erfluous i11q11iry \vlii>tl~er t l r ~  xppoil~t- 
ruc~it of I I i l w  to tlw of iw of constable was \ d i d  or not, because 

( 3 5 b )  n c  t l h k  the judgriie~its mid orders of the county court, upon 
wllic~li tllr esrcntiorrs vcrc  issucd and tlie l a r d  n a s  sold, preclude 

a w1l:~ter:rl i~iquir? lrrto thc. rc\gnlarity of the p r e ~ i o u s  proceedings. 
'I'lic act of .\swmblj ( I h .  Stat., cliap. 45, sec. 8) confers the j~wis-  

dieti011 011 tllc coluity conrt, wlien a justice's execution is  returned, 
le \ i td  011 I;n~d, to enter a judgment there for the debt recolcred, and 
csosts. on tlicb application of the plaintiff. There the act (section 19) 
I I I ~  ides that nl irn an officc~ sli:dl leyv such an exrcutiou on land he 
shall w r ~  e t l ~ c  dcfcndaut 1vit11 ilotiw, in n riting, a t  least five days before 
the tc,rin to which tlic caccutiolr is to hr returned, of tlie le\ y and of the 
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lar ly  i i ; ! !mi~~tcd or  ~ i o t ,  n - ~ i . q  :icsting iii 11ic. ofbeo of c.oli>t:il)le a t  tlic. t ime, 
:11111 ii:i(l h : . ~  for  about .;is ~ i iou t l i .  I ~ ~ f o l , ( . ,  ; I I I ~  t l i c ~ ~ c f o ~ ~ c  thirt 11is : I C ~ S  i n  
otfiw n-car(, m l i d .  I t  is ;r ~ r t t l d  l~r i~ iv i l l l e  illat the ;~c.ts of of icws cle fac to  

:iixr> :IS effeciual. :I; f:rr :is tllc rights of th i rd  pc~rsons o r  tlie public 
(360) :ri.o c ~ ~ n c ~ r ! i c r l .  :I-: if t l i c -  n-err ofbc~..:  ilr' j , i w .  Tltc l!nsil~ess of 

lifc cwnld not go oli if ir n-ere not so. 1 6  Yin.  Alb~ , . .  114. 
JIL F o ~ i ~ i c i .  1.. Ei'brc', 9 1Sl:iss.. 231. tl~crc' Tras :I plea t l l :~t  tlic. c w ~ ~ n ~ i s s i o n  

Ii:id i l l ( y l l y  i ~ e l ~ e d  to tllr  slir14ff n-lio spy\-cd the mrir. : I I I ~  tliut lie was 
not ili, ;iii.c slierifi. Sucli in  l a n  x:; the t ru th ,  f o r  i l l  10 1Jnss.. 290. 
n p o i ~  :in i l~ fo~xi : i t io r~ ,  t l i ~  a p l ~ o i ~ ~ t n i c ~ i t  n-as l t ~ l d  i l l ( y r l  n ~ l d  ~ : ic :~ tc ( l .  

1111011 d t m u r r c r  to tlir~ plea in  tllc action nic.litio~iwl. tile ple:r was 
llcltl 1)ad. C h i d  J ~ r s t i c i '  Pc~~~siiir.? said tlmt Smi th ,  the  sl~cirifl'. was no 
1):uty to tha t  record and c~cmlel not 1)c 1ic:ird. althougli tilt. jndgine~it  
n-onld :is cffec.ti~:rlly dwide  oil his ritlc a s  if lie w a r e  :i par ty.  which v-odd  
11e contrn1.y to  ~i:rtnr:rl e q n i t -  and tlie p o l i y  of tlic Inn-. From co~tsidern- 
t i o ~ ~ i .  like thoat>. 21.; lie c.o~l>idercd, l ~ a d  arisen tlir distilic:tioli l)ct\i-em hold- 
ing  :in offict. d i ~  j ~ r i )  :ind c11> fcccfo, a11d :is lie was a sheriff ill fact ,  the 
selb~ic*e 1,- h i m  Irns d c e n i ~ d  g o d  i n  tha t  action. T h a t  decision is directly 
i n  poi11t her?, ;uitl. n.c th ink ,  ~ w t i  111m11 :i so11nd f o ~ ~ ~ i d : r t i o l ~  of I Y : I S ~  :rlld 
t i o r i t y .  0 1 1 c  ]lot d1il~- ; ~ ! ! ~ ~ o i l l t c d  lo  office niiist -ielcl i t  : I I I ~  tllc fccs 
r e w i ~ c ~ t l  by 1tili1 to tlic 1!1~1-s011 I : r ~ ~ f l l l l ~ -  c i i t i t l~d  : a~icl in :i(*tio~is ~ J P ~ I Y C C I I  

t l i t~~i i .  i ~ i  ~ r h i c l i  botli sidc,s runic1 1 1 ~  1le:r~d. the court wollld dctcwnine the 
r i g l ~ t .  :liicl : r l . ~  tli(1 1cg:ilit- of tltc :appointment T O I I ! ~  be inquired into 
I r r I B u t ,  csrept  ill procredi~ip,: i ~ i  ~vliicli tlic~ quc.stion 
is tliiw dirc,catly prc,;cl~tcd. "ill tlic (*as? of a l l  11cxc.t: oficcrs, justice:: of the  
l m c e ,  c.onstahlcl.q, et e.. it is sl~ffic.knt," said J l r .  biisfice I ? r i l l r ~ ,  ill f i c r r p  
mii t /  1.. l 1 7 i ~ ~ i l ,  4 T ~ I ' I I I .  226, .(to ~ I W I - 1 .  t ha t  the>- acted i n  these characters, 
vi t l iont  !~roduci~i ,c  their :il>lloi~itrt~clits. anel tllai f > ~ e n  ill tlic cnsc of m m -  
dei." .\lid .s11(.11 is e ry  clay onr  csper ic~ i re  of tlic conix.  of proreeding. 
ITlirjn 2 n-a lwnt .  jnd ,~mei i t ,  01. all r ~ s r v u t i o ~ i  g1x1ite.d by a jl~itie*c, of t!ie 
l!vace i:: u icd upmi a t h l .  t l i ~ r ~  is ]lot ;I t l ~ o l ~ g l i t  of p r o ~ . i n g  liim i n  offLce 
by l i k  commission : I I I ~  tnliin,g the oatlls. 1)nt only tha t  11e is nli :icting 
~ t r a p i i t ~ : ~ t r ,  ta11c1 that  I I V  g : r ~ c  t l ~ e  prc.cc,l~ts. or that  the>, nt-e i n  liis Il:i~itl- 
v r i t i i y .  T t  is the  .-niii( '  as  t o  t l i ~  T ~ ~ I I ~ I  of a sLcriff o r  const:~blc~. Tlic 

(.?on-11 c.:rsc ailndcd to by .T~i/l!j; E ir l ic~ i~  is  t1i:rt of 7 7 r o t ~ a . r  Gortlair , 
(361 ) ilwirlcd I)?- :ill tlie j l ~ c i q c ~  of Ellgland :1;1c1 stated by 1\11., Eas t ,  

1'. C.. 31 T,, f l ~ ~ ~ i i  tlic. ~nanusc.ript of .Jicrlyi, J:rrllcr l i inmlf .  T h e  
persons n-(:re indicted f o ~  ilic I I I I I I Y ~ C ~  of Georgqs L i ~ ~ ~ l t ? l l .  c ~ o r i s t ; ~ b l ~  of 
pc.tti,:l~:~ll, in  tliv (2scvvtio11 of l ~ i s  ofEc~,. i ~ i  a t t e n i p ~ i i ~ g  to :irrc>t tlir. ~ I P I N ) I I  
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C i t e d :  (:illiawz I * .  l?ctldicl ,~,  pont, 370; J I c L c u ~ i  r .  P a ! / / ,  27 S. ('., 2.; : 
ll'e.7ch r .  SVcoft, i l l . ,  74;  Il'urtl 1%. Sarrnelrrs, 28 S. C., 385;  7IooXs I .  J l o t r s .  
30  S. C., DO; d f u l ) ~ . , ~  I.. T ~ r t r c r r t i n c ,  111.. 20.5; 7'01c9cll v.  7 l a r r ~ l 1 u ~ 1 1 ,  31 
X. P., 1.55; J O I I P S  I-.  A l ~ r s t ; ~ ~ ,  32 X. P., 22;  1!1/r to t~  7?. P u t f o t ~ ,  47  X. P., 
129 ; C ' t i n ~ ~ s .  1,.  ~ l l ~ ~ l ~ ~ ~ t ~ i ~ l ,  52 S. P., 113 ; S w i t r d ~ l l  i s .  l lrar t P I ] ,  ih. ,  579; 
G r c c ~ .  ts. R111/irr, 67 S. C., 310;  R. 12. 1%. .7o71~1so7t, 70 K. C., 33.50; S o r f l r r f  
1%. S l a t o ~ ,  73 K. ('., 550; S. I - .  Lyotc, h 9  S. C'., 571; S'pillmcin I .  lTTil- 
litr~n.5, 01 A;. ('., 487 ; ./orrcs I.. ( 'o / fc ! j ,  97 N. C., 340 ; ('orc'l(~,\ r .  1 1 ~ 0 -  
d i n ,  1 0 1  S. ('., 391; S. 1%. T,c~r!is, 1 0 i  K. C., 972; T'nn A m r i t t q  I - .  7 ' a ! / l o ~ ,  
108 5. ('., 200;  S. 1.. I)trrl\, 109 S. C., 7S2; Mllqhes I.. L o ~ q ,  119 S. C., 
.55; S'. 1 % .  lI(111, 142 S. C'., 71.5. 



IS T H E  SUPREME COURT. [ 2 6  

that bnt three magistrates mere on tllc 1)cwcli when this ordcr was made. 
J t  was ol~jected by the dcfrlidants that t l ~ v  entry a h o ~ e  ~Seferred to did 
not s l i o \~  a s~~fficient legal c4cct1011 or : ~ ~ ) l ) o i l ~ t n ~ ~ l ~ t  of the said ICrener as 
c o ~ ~ s t a l ) l ~ ,  but the objection n-:is 01 rrrnlctl. T l l ~  l)lai~ltiff tlicl~ l)rodnc~d 

:I reccil~t of the said licwlcr, i l l  the f o l l o ~ ~ i r ~ g  nords, to-wit: 
(363) "Received, 6 Septrmbcr, 1535, of ,J:rme> 11. McCall, for collection 

one note of hand for $20, on TYillimn I,. B a l l a d ,  gixeu onc dav 
after date, dntcd 26 April, 1835 ; also :III  :~c.co~uit of oric bns11c.l of wheat 
in t l ~ c  fall of 1837. ~rliicli v a s  cxitlier to b~ paid in mlieat or  money." 
Sigl~ed, "Henry Keener, Const." Tlrc. tld'endal~ts obj(lcted, that this 
receipt n a s  not eridence again3t tliein. 'rliis objcctioi~ was also orer- 
ruled. h d  tlie plailitiff, 11aring p r o d  f t u t l ~ e r  that the constablc miglit 
by due diligence  ha^ e c~ollccted the llote mentiolied ill the receipt, obtained 
a ~ e r d k t .  J u d g m e ~ ~ t  having ~ I I  rendcred ill ])lll 'bll:lll( 'C of thc 7 erdict, 
thc tlefcndants ul)pc:rlcd. 

1 I ,  J T e  (401~cur uitli his Ilo110r on the first questioil raised by 
the dcf(wlal~ts.  TVc think tlii~t tlw I W O Y ~  offered ill cT idence dld illom 
that  Kccner liad not bee11 appointccl a constable by the courlty court. 
The record speaks thus : "Henry Iceeiler, I L C L I ~ L I Z ~  ~ C P I L  ~ 1 p r ) o i t ~ t : d  ('OllStii- 
ble, curnr into ope11 court :rnd was qlinlified according to law." I Ic  must 
he taken to 1 1 a ~ c ~  1)ccw appoilltc~l or clccted :I co~~st:~Lle before that time, 
arid that I I C  came illto ope11 court to b~ yuxlificd according to  la^^. The 
record is eridence t11:rt he liad been :~l)pointecl. W c  must nnderstand by 

it tliat Ii(x hat1 I)ecn elccted, ;mtl c.lcctcd i r i  the n1:mner the lam 
(366) directed tliat coilstables slioulcl be-that is, by the people. 

Rut  me do ]lot c o w a r  ~ i t h  liib I Io i~or  011 the wcoizd question. 
We think that  tlie receipt g i w u  1)- tlic roilstable to the relator was not 
e r id r i r c  agailist the defrnduuts. Tlie constable is not a p:trt? to this 
record, and tlie relator iniglit hare  called npon llim :IS a w i t ~ ~ r s s  ( J - O I  X 1 % .  

B l o t t ,  5 11. & S., T I ) ,  and his tcstirnony, upon oath, suhjcct to cioss- 
exanririation, would h n ~ e  bee11 of a liiglier grad(> of c>ri(lellce than his 
written declarations contained in a rcceipt ndlicli was made withont 
oatli. .I surety cannot, in general, be affected by eridence of an  admis- 
sion made by his pril~cipal, except it be a par t  of his contwct, as that  
accounts kept by him s11a11 be true. Thus, ~vlicre a party became a 
surety by a bond for the faithful conduct of a clerk, it  n as held, ill all 
action upon tlie bond, tliat all adniission by the clerk, ~ n a d c  after he was 
discaharped, of rariou, sums which he had embezzled, was not receirable 
in e r i d c ~ ~ c e  agai11.r t l i ~  surety. ,$'rnitl~ 1 . .  IT'lrittir~gharn, G Car 6c l'., 7 4 ;  
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Citrcl: S. 1 . .  A1llctl. 27 S. C., 43, 1 4 ;  TT7c'1rh 1.. S c o t t ,  ill., 74; ,+'. I,. !\linrl, 
ib., 205 ; f l .  1 % .  EsX r i dg r ,  ih.. $12 ; .Tn/  I ott 1 % .  Jlc(:cc, 29 S. C., 37s : J l c -  
Intosh 1 % .  Bruce ,  31 S. C., 314; 8. I .  ,Simpson. 46 S. C., 53; Lczuis v. 
F o r t ,  7 5  S. C., 232. 



IS THE SUPRENE COCRT. [ a 6  

The acts of officers d e  fucto. ncti~ip olwuly ant1 i~oto~%)usly ill the eserrise of 
the otficc~ for a consir1erwl)le l r~igth of tinie. must Ire hrltl as eRec+n;tl. whew 
they colic.rrrl the rights of third Iwrsoils or the ~)ul~lic.. ; IS if they \\el'() the 
acts of rightful officers. 

A \ ~ , r x \ r .  froin I ~ o i l ~ ! j ,  .I.. a t  S1)rilrg 'I'eim, l i 44 ,  of (;.\TEs. 

Ejc.ctrnciit. Tlie l,lail~tiff t l c d u c ~ d  a title. f rom tiir State, to o~ic. I)wn. 
TTrelch. H e  then :;lio\~-rd a ju(1,grneiit iii Gates (-'oulity (lourt. a t  the 
iiistailcc of Picrcc, ii. Po., a g a i m t  thc ,said I h n -  TT'elcl~. mi csrmtioi l  
thi,r~Oll,  lcvicd oli the, lniid dcsrr i \~cd iii the plai i~t i f i ' s  dcclalxtioil. :i:id 
the slic.riff's dced tlicrcfor to tllr lcssor of the 1)laiiitiff as  tlir. p n r c l m c ~ r  
a t  the ~ s c c u t i o l ~  sale. 7'1ic dc~fr~icl:~llt offered ill evidmice ;i deed of t ~ i ~ a t ,  
cxecntcd I,- tlic said l\rc~lch. by wllicli lie coiir-eyed all  his  property, 
i i iclntlii~g tlic said Ialld, to a trustcc, f o r  the benefit of c r r t a i l ~  creditors. ' 

T l i ~  deer1 of t rust  n7as cxccuted, drily p~xorrd hefoi-e the  calerli. :end l ln i~drd  
o ~ c r  to the 1)crson acting as  Rtyistc'r of Gates County,  autl nctnally 
trmlscrihcd by h i m  upon the  books of tile Register's office of Gatc~s 
County s e w r a l  inoiiths before tlic rr.iiditioli of tlii' judg~nel i t  :111ov(' 111~11- 

t iol~ed.  I I c  also pro\-ed tliat the t r l ~ s t c c  sold the l)reiiiisei i l l  cli>piitc~, 11y 
~ i r t u i ,  of the said dced of truet, aud  that  tlic'y were, pnrc11asc.d IJ? tlic 
defmdaii t .  T h c  plaiiitifl' tlicii o f f c ~ w l  in cv i t l e i i i~  tlic~ rcc.orcls of the 
cou i l t~-  court uf Gatcs, f r o m  n.11irll i t  ap l~eared  that  a t  X a y  Terii1, l b 2 9 ,  
:L majori ty  of the jnsticw l ~ ~ i ~ i g  t h n i  o11 t l ~ c  1~wrl1,  t l i ~  f o l l o ~ v i i ~ g  o~.d<'i '  

TI-:IS illad(> ill i - ~ ' l a t i o ~ i  to thc :ll)poiiitl~i(wt of a i~eyi>ter.  to-\\.it : 
136!~'i ",Joliii TTaltoi~, Esquire ,  n.as drclarcd to be i,lrctcd Pitblic~ Rcgistrr 

f o r  tlir~ C ' o i ~ ~ i t y  of Gates. 01,dr.rcd that  lie eiitcr iiito bo i~d .  \\.it11 
suretics as  the 1:1v dii'ects." It also n11l)earcd t h t  TT'nlroll nt that  tc1.111 
entered iiito 11oiitl as  rc~gistcr of tlic~ said c.on11ty. n-it11 si~fkitic.ic~it nrcltics. 
Tlie recaords fnrliisli iio otllcr c~idc.iic*c. of his cli~alificatioii as rcy&~i.. 
At 3 i a y  Term,  1536. four  justices beiiig 011 thr, I)cnc.ll, the follon-iqg o1dt.r 
was ni:itlc, to-n-it: "Ordrwcl, tliat Jol111 W:1lto11 relie\r his  b h d  :IS l y s -  
t c r  f o r  this c o i ~ ~ i t y ,  aprce:ll~l?- to Ian.. :riitl give' 11. E o l ~ d  a l ~ t l  T. TT:~ltoii 
f o r  wcnrities." A h ~ d  it  alq)c.arctl tha t  TT7altoii a t  tliat t e rm eiitcwcl i11to 
boiid as  re~i$tc.r, with tlie r r q i ~ i r e d  sui'ctiw. I t  was 11i*ovc~1 oii tlira 1rai.t 
of tlic clcfciid:~nt tha t  tlw said TT7altou h a d  dischnrpcd all  t h c  d n t i r s  of 
register of said c.oulity frorrl the time of his first i t l ~ l ~ o i l ~ t i l i ~ l ~ t  ill 1 i 2 9  
"1) to the prt>seut time, and tha t  lie liatl ill cvn.7 ~ c q c c t  :~t*tccl :IS reyister 
sincc his  origiiial appoiiitmcirt, slid tha t  110 other  11crso11 1121tl 1 1 c ~ ( ~ i i  

c i~gaged  iii tlir t l i s c l ~ a r p  of the duties of that  oi3c.e. 
TTaltori n m  the 11c.i.son who registerrd the> tlrcd of trust.  



Rr- FIX, C. J. This c.:~sc. we tlii~rk. dqwnds olr the same principle 
oil ~yhicll tlcritld / : l l r ! , i J  I , .  /:'I/;off. i r ~ i f i .  3.7.5, a ~ ~ d  i t  n y d d  seem as if 
tlicrc, could 1 ) ~  110 caas(i to v.11ivh th:it l ) i ~ i ~ ~ v i l ~ l ( ~  could 1 ) ~  m o ~ c  properly ap- 
l i e  or i i  I i I l o  t 1 1  : I  ~ i e s i t .  The  
priliciplc is tliirt tllc acts of oficc,~.s d c  f oc to .  :lcti~ig openly and notori- 
ously in  the' tserrisc of t l ~ ~  officch for a co~lsidcwble lciigtl~ of time, nmst 
1)c 11cld as cffcct11:11 n-lic11 t h y  vo11c~w1 tliv rights of third persolis or  the 
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11nblic: C I S  if tliey were the acts of r isl i t f i~l  officer.. The general reasons 
for tlic~ position ;rnd the authorities in supliort of it med  not he here 
~cpeated.  it beilip sufiicient to refer to then1 as e i ~  en in tlip opinion de- 
li\ered in the case cited. It ma7 b~ obscrwd. h o ~ ~ e v e r ,  that those rea- 
<om l i a ~ e  a prculi:tr force in their application to the office of register 

and to tlie circum.tanc~s of this case. Cncler onr registry lavs,  
(371) that office iz one of :~bqo!ntr necessity to the citizen; and, in refer- 

mice to mortgages and deeds of trust (u~ idc r  n deed of vhich latter 
kind the defe~idant (*lainis), the office ic one of iiidi~penqabk daily neces- 
sity, for sucll securities l iaw 110 legal efEr:rcy mltil and only from regis- 
tration. Eel-. Stat., ch. 37, sec. 24; I"l~?i~lr!g I .  I : L I ~ C / ; ~ ,  37 S. C.. 584. 
The Legislature, sensible of the deep concern tlie businc*5 of the country 
had that tlic oKce of recister slloultl IF conqt:~ntlr filled, has cndeal-ored 
to  mall^ l ~ i o ~ i 4 0 1 1 ~  to  t11at t11c1 \\li11.11, it X:I\  \ I I I ) ~ ~ C J ~ ?  xn111d IF con-  
plrtely cxff'cctn:~l. 

I t  confers the pc~n ( r of : t l q ) o i ~ ~ t i ~ i ~  on tlw ( ~ m ~ l t y  roilrt of car11 county 
(T\ Ilich .it, four t i m > s  :I -(la1 'i, a~rtl  ilnpoics it on t h t  bod7 ;IS a i l i~ ty  
ro makr t1w ;~l)pol~it inent ,  fro111 time to timr, a llcn the ofire 1 i ~ y  be- 
c.olilc \ avalit b! the t spiration of tlic t i m .  for \\-hic.l~ all appoilitmrnt 
n-as 1,efol.c 111:rde. or by death, resignation, or otllern iw. More t l la~l  that, 
it is cnacttd (Rm . St., cll. 0 > )  that if a T av:rncT sllall arise in this office 
liv de;itli or o t l~ r rn i s r  ill the i l l r ~ l ~  a1 brtnren the r o ~ u ~ t  courts, three 
juitire- of tlw 1)cacc inay appoilit a rvgiater and t a l e  ltis bond and 
snear liim ill, nutl that the 11erm1 so nppoi~lted " h l l  hold the office 
lint11 a11 ~ I ~ ~ ~ ) O I ~ I T I I N ~ I I ~  & i l l  ~ J P  ii1:1(1(~ b j  t1w.ido~mty rourt.". JYllwl the 
gc~ieral  11cceGtj for tliis officc. is considered, and the legislati\ e a ~ n i e t y  
to ~ I R T P  otie :rt a11 times proricled is thus seen. the comlmmity lius a right 
to c,sprct that the offic~l I\ ill b(1 a1)l)lic.d for, arid that those nlio ha\ e the 
pan-rr will ronft'r it  011 some p r sons .  A h l  111ieil the .anie person is seen 
in the vo~~ti l iwcl :uld mitli*tnrbcd exercise of tlie officc, riplitfullv beein- 
~lilig, 11eyond :I doi~ht,  ;lnd continnilis for  fourteen !-ears, mid cnlhracing 
S C ~  ice< for 11oa1'1~ ('1 C ~ J -  nian ill the coulit>, proLaLl!-. and for many of 
the, citizens 1tmrirJrous arts of scan iw.  well a possessioii of suc l~  all ofice 
caririot be trcutcd 21% ~ i rongfu l  :111d illi>g:ll, so as to make hi3 official acts 
m i d  as  between tllird 1)ersons. \vithoi~t T iolatiug tlic 1)ublic. faith, al>par- 
ently pliglitrd to tlicx cit~zeri, that this person is rightfullj in. office, and 

witliout ~-1sitllig ~ v i t l ~  tlic m o ~ t  ruinous comeqwiicei n nliztakc of 
372) the part- n-lilcll \v,lq intliityd h- thc~ atdqliie~ccilce of tlie public 

authorities tlicmselves in the alleged usurpation of one of the 
public offices. V e  arc happy in finding n nell  settled and ancient rule 
of law n-hich cxrbles a ~ r d  rcquircs 11s to preIent sue11 p r i ~ a t e  losses and 
general mischief. 

PER C I  ~ 1 1 3 1 .  l 'enire de noco. 



XEKLAXD c. TCRSPII~E Co. 

C i t e d :  S. 1 % .  Bobbircs, 25 S. C.. 2 6 ;  ,lInb~.~/ r .  T w r e n t i n ~ ,  30 N. C., 
205;  R. l?. 1:. John.ston, 70 S. C., 350;  Tl~reaclgill 1 % .  R. l?., 73  S. C., 1 7 9 ;  
N o r p e e t  i s .  S Y a f o l ~ ,  ib.. 550;  ,\I. r .  Lmcix,  107 S. C., 072;  Van Ai izr ing  v. 
T a y l o r ,  108 S. C., 200;  Y. 1.. 1)ar ic .  109 S. C., 782;  I jT~ighes r .  L o n g  119 
3-. c., 55.  

SBRIUET, AND n. w .  mmr,axn T. THE BUNCOMRE TURNPIKE 
COMPANY. 

1. Where the question was whether tolls were paid by an individual to :k public 
turnpilie company between 22 September, 1834, and 1 September, 1835, 
where the collector during that period had kept no hooks and was now 
dead, the circumstances of his having collected toll from the individual just 
before the commencement of that period : that  during that time. on :I con- 
test between the company and the individual the company directed him to 
close the gates unless the toll was paid; that  the iildividual was I~ouud t o  
convey the public mail over that  road. and that the successor of the (It- 
ceased rollector immediately on his coming into office collected tollq, mere 
evidence to be left to the jury, and. in the opinion of this Court, sufiicient 
evidence to show that the tolls had bcen paid durinq that  disputed ~eriocl. 

2 A payment of tolls on a puhlic turnpike road cannot be said to be roluntary 
and not compulsory when it  mas made by the party to enable him to obtain 
a passage over the road for the United States mail. which he m-ai boi~nd to 
carry and to keep his property from beinq taken from him by distress. 

,11'1>~, \I, f1.0~1 n d ,  .I., Of F:lll Term,  1843, of ~ ~ ~ ' T H ~ H F O R I ) .  
_ l s s / i w p s i t  to  r e m  ~r back niolley :11lcccd to h a w  bcen i m p r o p e ~ ~ l y  paid 

to  tlir  cdolnp:nly h,v the  plaintiffs. 
T h c  l~laint i f fa  nllegcd that  t l ~ c y  wcrc. c.ontrncto1 to r a r r y  the T-nited 

Stwtc.5 iilnil i l l  four-liorse str2gc.c. f rom . I she~i l l c .  S. C., to  soinc 
p o i ~ ~ t  i n  tllc S ta te  of TCIIIIPSSCC, C O I I I R I C ~ ~ ~ ~ I ~  on 1 J:muar,v, 1834, (37.1) 
f o r  the tern1 of f o l ~ r  ,warb, :nrd tha t  tn do $0 they 11:td to  pass o w r  
the d(~fend:trtts' tlll.trpiltr~ 1 m t l ;  t h a t  during tho term aforesaid t11c.y 
v r r e  c.itizcris of the, C o ~ ~ i l t y  of l3nncwmhe, and,  :IS such, h a d  a right,  
under  thc  r2lir1~tc.r g r a ~ ~ t r d  to t11c .  dcf(~ltd:tnts, to p t s s  their  st:lgc o l c ~  the  
road w i t h o i ~ t  paying toll ; tba t  tllr~y l ~ c l  h t ~  11 c.onlpc,lled for  number of 
years  to 1):1> :I l a r g ~  aiilolll~t of toll, ~ I I I ~  th is  ac t io i~  was b1'011g11t t o  
recoj c r  it  bark.  'I'll(, plai l~t i f fs  t l l ~ i ~  r sa i i l i~ l rd  ol1e J o h i ~  (". 12ol)erts. who 
statcd tha t  h r  \ \ : IS g:~tc~kcc~lwi. fo r  the, d c f e ~ ~ d : r i ~ t s  f rom 1 Septcrnbe~., lSRT,, 
t o  1 3  Peptembc>r, 1837; t11:1t 1 1 ~ .  \ \ : lh  d i rwtcd  by tllt  de fe i~dants  to exact 
$1.50 f r o m  tlw 1)laitltiffs f o r  c.ac.11 time t l~t ly 1)nssed o r e r  tlic road with 
tlic niail stages; that lie did so, a11iX rewired  f r o m  the plaintiffs d u r i n g  
the said t w i n  tlir s u m  of $715.81. T h i s  witness fu r ther  statcd t h a t  a 
mall by the narric of Sorr i l l i  k q ) t  tlie ga te  i n  1834 and  up to September, 
1835, and  tha t  Sorrills TWS tl(wd. T11r plaintiffs then prorcd Iry Jackson 
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September. 1837. yet thcrc were good circ~nnstanccs tending to p.;tal~liqli 

that  ill tlie nctn:rl state of the  case vould he expected f r o m  t h e  l~laintiff; .  
Tlie defendant.' colltctor f o r  that  time n.ab dead,  and  it  did liot appear  
that  arir- acco i~nt i  v01~c kept of the 11ersol1s f r o m  whom tolls were 
r e c e i ~ ~ e d .  I t  could liot he rxpectecl tha t  the collrctor n o ~ ~ l c l  g i ~ r  :I rweil) t  
f o r  eT e ry  dai ly toll. nor  tha t  the p l n i l ~ t i f f ~  n o d d  bar c a TI-itncss b ~ -  ~ i ~ h i c h  
to p rore  such payments. But, to  wppl,v the ~ m n t  of s w l i  direct el idence, 
i t   as prored tha t  sliortlr before the  colrll~leiicen~ei~t of the part icular  
lpriocl tlie collector. ~ i o w  dead, did vollect toll f ~ o m  the pl:~intifls and  
p a l e  tlieni notice tha t  lie n as ordered to demand toll e re ry  time the coach 
l~assed,  mid tha t  h e  should do QO. Then ,  to enforce that .  ~ ~ i t l ~ o u t  the 

(lays :~ftcmrards. on G Octobrr,  1S:M. in g~~l~n . : r l  niectilig, l~aqsed a resol11- 
tion t h a t  the  direvtors slionld 1l:rw tlw enti..; on the  road c,losid :rgni~ist 

gztchwl)er   lid tlie re>olutioli of' the ~tocl i l~olderq,  the  plaintiffs continued 
to 1 1 . 1 . -  \ ih tinies a ncck  tlironnll tlii. l ~ t r i o d  yircified, and  t h t  ilnruedi- 
;it( 1y t l ~ c w a f t e r ,  11l)on tlic firqt comilic in  of a iiev g~itc8keepc.r. tliv c*ollec- 
tioil of tlic. tolls n a s  taken ul) b , ~  11im :I, 11 thing of rourse aud ncw~rdine  

to all rit:il)lislicd 1)r:icticc. ( 'all  it 1~ don1)tt~tl tha t  the> ilircctors 
( 3 7 7 )  211id in f r r io r  w n : i n t s  of the i * o i ~ i l ) a ~ ~ y  (~om])l i id  n1t11 t11t> or(lcw 

ci \ tJn tllern, :uid cs1)eci:llly that  ill obedicl~ce to the  rtfisolutioii of 
the, stocklioldcrs the pate, n e r e  i.losed as  n mean? of coml)ellinc lJr0111pt 
l ~ a y m e n t s  f r o m  t h e  plaintiffs? A t  all  eTents, it was e ~ i d r n c e  to  the j u r - ,  
to lie veiczl~cd by them i n  coi~licc.tion ~ i t h  the o t h r r  r i rv~uns tmces ,  a n d  
i r e m  f d l r  sufficient. Thc, l)laiiitiffs could llot go fnrtlier l ~ c k  t h a n  
22 Scptc.inhrr. 1b34 ,  to  ~ r h i c l i  the voln't restricted t l ~ r m ,  1)cc~ause the n-lit  
vnq iq-ncd 011 22 Septcmhcl,. 1837, :lncl the dPfn i t l a l~ t s  ~ ) l c a d ~ r l  tlic st:~tntc> 
of l i i i l i tnt io~~s.  
PER Cr XI < \ I .  S o  crrol.. 

HESRT SAMUEL V. WILLISM ZACHERT. 

1. -1 vendttiowi exponus to sell lands, tested after the defcnd;int in the execti- 
tion had died. without any scire facias against the heirs, is null and void. 

2. In a court of law each surety is responsible to his cosurety for tin aliquot 
proportion of the money for which they mere bound, abcertained I7;r the 
number of sureties merely, without regard to the insolvency of nny one or 
more of the cosureties. In n court of equity the rule ii different. 
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j ( ~ . t c d  to tlic s :~t isf :~ct iol~ of its tl(ll)t, ill c:~qc~ Sllc~ltoi~ 11:1d I ) C > ( > I I  :~liv(, ,  is 
c.nt&lislicil 1))- .siivcral rasrls. / , ? ! ~ 1 , / 1 1 ~ t /  1 , .  N C T < ; I I I / ~ J .  11 S. ( I . ,  279 ; , ~ ' i ~ i i ~ ~ ~ i ~ / /  

I I ,  14 S. . 9 :  1 1 1 t  1 .  . I l t 1 i t 1 1 1 .  1 1. ('., 7 .  '1'11~. c i ~ . -  
c w ~ ~ . i t a i i c ~ ~  of tlic, dcatli of S l i e l t o ~ ~  : ~ f t c ~  his Iatltl hutl l ~ ( w i  t1111s I(,\-ietl oil 
f o r  tlic~ sari.f;~c.tio~i of tlw 1):111lr dc,i)t doc,.;, n-(. tlliiik. a l t c ~  thr. (*:\rl.. Tlir' 

c.usc, n-o111tl l ~ c r ~ l ~ i t  11inl to rc.tui11 t11c real ahset,. to s:ttid\- liiiiis(~lf first. 

i ~ i  c o ~ w t  f o r  t l ~ c  purpose of s l i o ~ i i i g  ill1 01- ;11ty of tlicsc t l~ ings .  TV(J B I I O I ~  
of 11o ndjudimtion in tlw Stat( ,  ro lu t s  on the subject, but n.e tnkc it tha t  
tl~c. r i ~ t c i l i f i ~ ~ t t i  n-ws 1-oitl wl~ i r l t  issued a t  tlic illstance of the h a ~ ~ k  on  the 
said Irvy \vitliout a a c . i r e  f u c i c l s  to the heirs. Of course, tlic case is clif- 
f w t . l ~ t  v i t l i  regard t o  perso~la l  property 1e~ic.d oil in the lifctimc of the 
origiiirrl de fe i~dant .  
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or lriorc of t l l ~  tw5nrctics. TII cynit- i t  is diffrr(>~lt .  l 'owrll  1 . .  Illcifth i ~ ,  
trntr. 8 8 ,  w l ~ c w  al l  tlie an t l~or i t i cs  a rc  cited mrd the d i f f e r c ~ ~ c c  of the 1.~1lt~ 
ill the  t n o  courts csplained. 

PER C I  KI m. S p w  t r i d  awarded. 

1 AII e\ec.ntion in the naille of "\\'illi:lin Bariles. Gnardiall." i \  not \upl~ortrtl 
1by :I jntlement in the ~lanie of "('h:~rit>. Penelope. :rnd Sar:rll Ken7wn. 1by 
their Guardian. William Barnes." ant1 is therefore wid. 

2. A w i t  t~ntl judqncnt in which the same person is lroth plaintiff :mrl tlefentl- 
; ~ n t ,  or one of the 1d:rintiffs : ~ n d  one of the d~f~wt1:ults. is :ti1 alrsurdity. :111tl 
call 11;1ve I I O  legal effic:~cy. 

2. 'l'has. where :I father tlietl. seized of ;I trac.t of lalltl a11t1 learill:: elere11 cl~il- 
tlrcw his heirs a t  I;I\T. :lnd thrre of these cl~iltlren recoreretl ;I jutlg111~nt 
;~:::rinst the administr:itor of their f:ltllcr. the l)le;l of fully ;~ t l~n i~~is tc r r t l  
Ibeing fou1~1 in his f t ~ ~ o r .  mt l  they the11 issuctl a ncirc ftrcius agilinst t h e n  
selres ant1 the other heirs to subject the 1;1ntl. and up011 this nci. fo .  ;L 
jntlgmcmt TKIS entered and : ~ n  csrcution issuetl. unclcr wllic11 the land w:rs 
sold : HcTt7. t11:lt i t  was right for t11P court. nlmn motion. to vacate tllc 
ji~tlgment ant1 set aside the rsrcntion, imtl that of course 110 title to tlw 
1md lmsed to the purchaser. 

-7. JII :I case like tlli.: the remedy of the creditor h e i n  iq in equity. 

and  a 1)ctitioii v n s  filcd against him 1). Chari ty .  P ~ n e l o p c ,  a11d 
S a r a h  S c ~ r s o n l .  hy their snccwding guardimr a ~ r d  p i w h e i ~ ~  ntni, T.l'illi:r~n 
Barnes, f o r  a11 acconlrt slid l~ayrnent  of t l i ~  m o ~ ~ c y s  r w c ~ i v ~ l  fo r  tlicrrl 1 ) ~  



their late fatl.lrr alrd former guardian. The admillistrator put in his 
answer, and tllcrcil~ denic~d that Ile had assrts of tlic intestate. Upon the 
I~caring :i reference was inad(, to the clerk to take the ac2counts i n r o l ~ e d  in 
the calisc, and hc fonnd tllat tl~ca sun1 of $1,943.94 n-as dne to the peti- 
tioners for a legacy to them, \vl~icli their late g1mrdia11 11:td rcceirtd, ; n ~ d  
that  tlic. defendant Siins had fidly atlmii~istercd all tlie asbetb left hr his 

duc to tlx. pli~ii~tiffs. Thc rcl)ort n a >  c-o~~firiricd :md ;t decree mad(. that  
the plnil~tiff's r c ~ o ~ e r  tl~c, said s l m  o11d the costa of suit out of tlic real 
estatcx of t l l ~  defeudaut J o h i  Sewqoni that d(wcllc1ecl to hia heirs :it 
1 Tlic~l.enpon :I s c i ~ e  l a c ~ t r s  n:rs quctl out on the decree ill tlie ~ ~ a i n e  
of C'!~:rrity, I'enelope, aud S:li all S e w s o ~ n  as 1)liiintiff~ ap:rii~st the said 
Charity, Penelope, and Sarah, m d  tlieir eight brothers and sisters, 
n a n l i ~ ~ g  t l~cm (inf:mts), n l l i (* l~  ~udited that tlie plaintiffs had recovered 
against t l ~ e  ndiniiiistrator, T. 7'. Sili~s, the 5unl of $1,94.3.9 4, and the 
furtlirr qum of $l.j.% for costs, v-l~c,rcof tlit said T. 'T. Sims, adminis- 
trator afo~.cwicl, is con~ie tcd  as  a p l m r s  of record, and also recites 
"that it was sugqestcd by tllc said defendant T. T. Siiirs, administrator 
as :rforesaid, that lie lind fully :~cllliiiiistered, so that c~secution of the 
debt and costa could not be h d  :ig:~i~ist the p e r s o ~ ~ a l  cstatc that was 
of thc, said Jollli Scwsoin, 1:ltely dweased, aud that  it \ \ ; I>  also \nggestcd 
that the said Job Seusoin  died wizecl of 1:rilds s~~fficicnt to ,iatisfy the 
said su111> of' Illolley n llic.11 d ~ ~ i ~ d c d  to the said Charity, I'encxlol)e, a i d  
S a r a l ~ ,  and the eight otlicr rhildrcm I vlio arc ~ianued), mid that the said 
C11:1rity, Pci~elol)c, aud S : ~ ~ x l l  Scnsoin,  by their next friend, William 
Barnes, had solicited soine fit remedy in this belialf"; mid t l m ~ n p o i ~  i t  
cortiriiallcls the sl~eriff to 111:rkc lrnowii to the suid h ~ i r s  l i t  law to appear, 

etc.., to slion c.:rnsc, etc., vliercfore the, said plaintiffs should not 
(353)  11:t~e esccntioii of the said debt and c ~ ~ s t s  agaiilst tlie aforesaid 

real estatc dcsccwded as :rforcs:rid, ctc. 
r 7 I l ~ e  s c l ~ e  f u r l c c s  was illudrx k11on11 and returl~ed aild "judgment ~ v a s  

eiltered according to s c i t e  fuclus for $1,943.94, with interest from 20 
L2~~pus t .  1840, uiltil 1)ilid.)' Tliereupoi~ 2111 execution was issued, retnm- 
trl~le to Fehnu~ry  Term, I b l 2 ,  n l~ic l i  hcgins by ~wi t i r lg  that  "whereas 
Ril l iain Barues, guardian, to the use of Lary Sewsorn, lately in our 
court, etc., reco\ercd against Tllcopl~il i~s T. Sim3, administrator of John 
S e m o m ,  deceased, the sun1 of, etc., and i t  being suggested that  the said 
administrator had fully administered and had no assets, so that  execu- 
tion could not he had of the person:~l estate of the said John,  deceased; 
and nhcreas a writ of s c i w  fuc ias  did issue from our said court, corn- 
manding the said sheriff to make kl~owri to Charity Sewsom, Penelope 
Xewsom, Sarah Sewsonl (and tlie eight others nanied), heirs a t  law of 
the said John S e m o m ,  deceased, that they should appear, etc., aiid show 
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cause d ierefore  William Barnes. gu:mliau, shonld not h a w  esecntion 
against the lands of the said dcceasecl to satisfy the said judgr~ient :rnd 
costs, IT-hirh said writ was dl117 returned, made know1 ; slid n-llcreas the 
said 11eirs failed to appear an~d s l ~ o ~ ~  cause as aforesl~icl, illid judgment 
having bccw giicw a p a i ~ ~ s t  tllc said I~ci rs :  'L'liese arc, tlicrcfow, to coin- 
rlialid rou  that of the. 1;rntls n11d tcncmn~ts  of the s:~itl tJoln~ Sewsoill, 

t i o ~ ~  sntisfied tliereI)~-. 
At I. 'c~brun~~~- T c r r ~ ~ .  1\42,  :I I . I I ~ P  \ \ as  obt:rii~ed 011 William 1h1.11c.s m d  

pa- iuu~lediatc~ly to tlir c!c4('11tl:111ts ill t l ~ c  csecwtion t l ~ c  wid  sun1 
for wl~ic~li tlw 1:11id sold. F I W ~ I  that o r h  I A u v  S ( ~ w o i i 1  alj- ( 3 4 )  

hat1 f i ~ l l p  ndmi~~iqtc~rcd,  hnt 111cic3ly t11:rt he so snggcsted. 
I t  V:IS i n s i s t~d  ill 'inplmrt of the nmtio~r to set asidr the t.sec.i~tio~l: 
( 1 )  'L'hat it is iucgl11:rl. :111tl loid, bciug issilcd lwforc the exl)irntioil 

of o11c year. 
( 9 )  T h t  the esecntion docs not conform to the judgnmit, as i t  direcats 

a ialr of the land of Jolln Sm-soln, illstead of tlic lands of J o l ~ i i  S(v 
som ill tllc hands of hi5 heirs. 

111 opposition to tllcsc. motiolls, it  nxs  contended that altliougli the 
p r o ( ~ ~ d i ~ ~ g s  be informal and erroneous, still they vere  not ~ o i d  and of 
no effect, and could not bc set asidcl in this summary may, but olllp by 
writ of error. 
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T-poi~ tlir first ( ~ I I C S ~ ~ O I I .  l i i i  IToiior was of ol l i~l ion tliat :I jnclgment 
nyaiiist ail i n f u ~ ~ t  hy tltd'ault or u11o11 ~ ~ I I W I ~ ; I I I W  : I I I ~  I ) IM Ijy attorney. 
al t l~oupli  void:iblc, \vas ilot \.oiil, fo r  if ~ o i d ,  citlicr p:ilrt- 1ilig11t t rcat  i t  
R S  :I i i ~ l l i t y ,  ~ x - l i c r ~ a s  the iiifallt :rlolic is ~ x ~ r m i t r c d  to  c o n ~ l ~ l a i n ,  and  this 
1,- writ  of error .  

1-11oi1 the  P W O I I ~  qi~cstioll. t l i ~  c.oilrt XIS of ol)iiiioii that  tlie prorrcd- 
ilip by .sci. f t r .  11cing tlic only rcnicily fo r  :I crcditor to  sil11jec.t rcal c s t a t ~ ,  
it  was not irrcgulnr f o r  oilc of the. heirs, 11ciiig a creditor,  to  issllr tlie 
~ w o w ( ~ l i ~ i g s  : ~ g a i ~ ~ . ~ t  liiniwlf ;1i1(1 the otlicr licirs. T h e  del)t had  hecn 
r*tablixlieel ill t 1 1 ~  suit wpaiiist tlic :~dn~i i i i s t ra to r .  T h i s  Tras a n  applica- 

tion to rhargc tlic, real est:~tc. If i t  was suggested that  tlir a h i n -  
jB6 . i )  istinator 1i;rtl ]lot fully a d n ~ i i ~ i s t e r e d .  t l ic i~ t l i ~  ailr~~iiii .strator was 

I~ronght  ill a s  n par ty  oil oil(, sid(1, all  tlw licirs being parties on 
the otlic~i-. 2111tl all  cqli:illy c'i~titlcd to a por t io~ i  of the  r ra l  rstattJ, : ~ n d  to 
r l ~ r g c .  tlie adlili~iistrator.  

~ ~ O I I  thc  third qiwstioi~, li i i  IToillol- n.a,G of o l ) i i ~ i o l ~  that  a clecree or 
juelynic.nt aga i l~s t  the ~ ~ d n ~ i ~ ~ i s t i ~ : r r o r  ill the c:olu~ty rourt .  altlionpli 
c~irtcrid nl1o11 l~c ' t i t iol~ :1i1d the. procecdi l~gi  t l i e r m t ~ ,  :I> 1 ) r o ~ i d d  by  act 
of A \ s s p i ~ ~ h l ~ -  g i v i ~ l p  tl~c. c ~ ; r t  jnrisdir+oll ill vascc: of filial l)or,tions, ctc.., 
atld iiot 117 suit 011 t 1 1 ~  plaidi : r i~ l~011(1, n-a,- $rill tlio judgnic~11t of the  
court of la\\-. all(! tl~c. rcmc~ly  1):- \ r i ,  , / / I .  n.:~s ]lot i ~ w g u l : ~ r  ;and void. H i s  
J1oi1o1* war also of ol)iliioir tliat a -  t l ~ c  scirc. f(rc.icis ~ w i t c d  rlic jitdp~ncwt 
agaiiist tlirx adr l i i~~ih t ra to r  a ~ i t l  ir:itcd tl~c'  f a r t  t l i :~t ( w v l i t i o l ~  of tlie d c l ~ t  
a l ~ d  c w t s  c ~ ~ u l t l  ilot LP 1i:id oilr of tlir' I I ~ I ~ . W I I : I I  vht:itc., thr, o~riission to 
stat? tli:~t. 1111oii a l ~ ~ i ' t ~ r ( ~ i i c ~  T O  the t 'krk,  t 1 1 ~  f:ii.t of frilly a d n i i ~ ~ i s t c r c d  
liad I~coii c s t a l ~ l i s h ~ d ,  although it i w ~ t k ~ r r c l  t110 ] I I Y ) ~ . P ( . ( ~ ~ I I ~  iillforliia1. yet 
it  (lid i ~ o t  nlakr, i t  voitl. F o r  tl~c,.*c 1.1.3~11r liir 1Toi1o~ rcf i~ict l  tlic uiot io~l  
to viilcatc tlir j~lclg~iicwt. 

r11oii tlic f i n t  q11~itio11. iii 1~1:1tioi1 to the' ( ~ x ~ ( . i ~ t i ~ u i ~ ,  1ii.q IIoiior ~ v a s  of 
opiiiiol~ that  cw:.ntioi~ c.i)l~ltl l ~ i w l ~ ~ r l ? -  i m w  n - l w ~ ~  o i ~ o  of the heirs WIS 

of full apt, ~ i t l i i i l  tlir tn-clvc riioiitlis. T l ) o l ~  tlie ot1ic.i. (inritioir, l i ~  n-as 
of olliiiiol~ that  :~lt!ioiy!~ t l ~ c  c x c w ~ t i o i ~  n.ai i ~ i f o r ~ l l a l  i l l  cliwctiiig :a sale 
of' tlic 1i111(1.: of ,101111 Son.so111. ( I ~ w a i ( 4 ,  slid pcrlial)s rhc~ sheriff might  
l i a w  ~ T I I  j u s t i f i d  i l l  r ( x t u r ~ ~ i i ~ g  i h t  f J o l i ~ ~  S m - s o n i  11:ad 110 1:1ii&, yet 
froin t 1 1 ~  n-llolc chsecl~tioil i t  n-as clear tliat the la~rt ls  ~iicatiolied n-erc the  
1a11ds of' .Tr11i11 S w v . ~ o n i  iii t11e 11:1iiels of his licirs. a i ~ d  t l i :~t  this infor- 
~i ia l i t j -  did iiot i w c l ( ~ r  t l i ~  csc rn t io i~  roid.  Tlic tv-o motions ~ x - e i ~  tlirrc- 
fore refused. :111tl the plai l~t i f fs  : ~ p l ~ c a l i d  to  tlie S U ~ ~ I I I P  Conrt .  

p . . .  ~ 1 ~ .  . J T l i ~  o p i ~ i i o ~ i  of this C'ol~rt is  tha t  the c w i + ~ l t i o ~ i  mnst 
11e set asidt~,  if fo r  ilo other  re:1s011. l,ec*anv tlivre i 110 jililgnieilt, regular 

280 



W. C.] J U S E  TE;IIM, 1844. 



I S  THE SITPREXE COURT. [26 

opinion that a S C ~ T P  facias was liot the appropriate proceeding, yet. if 
this were an ordinar- case of onc person being the creditor and another 
the drljtor, me should hold that  a judgiilcnt 011 the scire facius Iras not 
\aid, as the objection was not to thc~ jurisdiction of the court, hut only to 
tlie process, which the partj- waixcd b> not taking. 1T'liitr 1 . .  . l l b ~ ~ t s o n ,  
12 S. C., 242. But, supposing in this case the process in due form and 
all the proceedings to be othcrwise rcgular-and i t  is  in that  point of 
view tliat v e  look at-it-yet the judgment is ineolisistent and senseless in 
being a t  once for and against the same pc~zons. Cpon that  ground  re 
think it must be vacated. I f  authority mcrcx ueeded for so plain a po5i- 
tion, it may be easily found. Pearson c. A7rsbit, 12 S. C., 312, is in point 
:rnd states the reasons as coilvil~cinglg as call be. I t  is true tliat was a 
writ of error, which might be necessary there to ellable the other side to 
tak(x issue on the idei~ti ty of tlie persons of tlie same llame on opposite 
sides of the suit. Here the identity of the three plaintiffs with three of 
the defmdants, the children of the intestate, is set forth ill tlie rerord, 
wrld does not admit denial. I n  such a case the reasoniug in I'carson I . .  

S p s b i t  is completely applicable as showiug that  where the zanie person 
is  tlic creditor and drbtor the debt is extinguished, and, thewfore, ilpon 
the face of the judgment, as soon as i t  mas pronounced, the debt therein 
recGo\ ered was gone. Consequently, the court shollld purge their records 
of such absurdity. So, in Just ices  1 % .  S l ~ n t ~ n o n l ~ o z r s e ,  13 S. C., 6, and 
sewsal  other cases of the like kind, where ail obligor v a s  also one of 
those to whom, as a class of persons a bond mas payable, i t   as, i1po11 

11071 ect foctrrm, held not to be a deed. For the like canw, this 
(390) judgnlent must be a nullit?. Rut  it was urged in  the argument 

that, upon a judgment ascert:~ii~ing t11~ debt in faror  of one x h o  
is a11 heir, among serernl, of the debtor, a joint sci .  fu. innst go, because 
i t  was said no other remedy was g i ~  en for the creditor, and erery heir 
ought to be conipelled to contriln~te by the procrqs of execntion goin? 
against all tlie land dcscerided. I t  is true, the statute gires no othcr 
remedy a t  1 a ~  but by sciro facius 011 the judginel~t ill the suit against the 
pwsonal representatire. But in gir ing that, the creditor and the heir 
are supposed to be different Ijersons, as rnucli as that the creditor and 
adininistrator are so. The act of 1784 made no pro~is ion  for the cases 
in  w h k h  the personal representative i s  a creditor, or  in whic.li one of the 
heirs is a rreditor. But because the administrator had no other remedy 
a t  la117 for a simple contract, and could not proceed by scire facias against 
the heir but after a judgment against himself, it  v a s  not held that the 
I;egislature nzrant the absurdity that  the administrator sl~onld sue him- 
wlf to ascertain his debt and then proceed on the judgnlcnt by sci. f a .  
against thr  heir. On the contrary, as a matter of coursc, lie could have 
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no legal remedy for a siniple coiltract debt in slich a c:w, but would he 
compelled to apply to a rourt of equity for relief, u lmi  the groui~d that  
lie liad a subsisting debt a d  no other renledy for  it. Therefore, on the 
express ground that tlie :idrninistrator and executor could in 110 mode 
recover their debts against tlie heirs under the act of 1784, tlie acts of 
1799 a i d  1806 gave the clieap and espcditious remedy at law by petition. 
Bitt tllc case of an  heir being the creditor reinains as it v7as from tlle 
first; and, therefore, like tlic executor. before the anleudment in  his 
f a ~ o r ,  the heir, from necessity, cannot 1)roceed a t  lam. 1 5 s  case is ilow 
as that of one of two copartners was a t  c20rmmn law, mlieli one of them 
held the ancestor's bond, in wllich he baud his heirs; and tlint case vTas 
like that  of one of two executors wllo was a creditor of the testator, who 
cannot sue his coexeciitor either alone or jointly with himself. 
Tlie remedy in either case is ill equity, because the creditor cannot (301 ) 
slie at law, but has a right to satisfaction o i ~ t  of the flmd. And 
to espcl an  inference that  the act restrained tlle creditor in such case to 
tlie legal ~ m e d y  given by the statute, i t  is  expressly provided (Rer .  St., 
chap. 43, see. 6)  that  the creditor's rcrriedy, or rulc of decision, in equity, 
shall not he affected by any ~)ror is ion  of the act. That  is the propcr 
~ n l e d y ,  because the value of eac.11 sli:~rc~ descended or d e ~  isrd 1113- hc con- 
reniently ascertained and the debt dulv appropriated; ~ i h r c a s ,  upon n 
joint judgment a t   la^, if so absurd a thing can bc supposed, tlie creditor 
could raise his whole debt from one of the heirs, although he himself 
ought to contribute. Therefore, this rase of an heir 1)eing a creditor call 
be no exception to the rule, which arises out of the nat~1i.e of things, thtrt 
the same person cannot be plaintiff and defendant i n  an action a t  law. 

Our opinion thcw, is, t l n t  the rouiity court \rns right in n c a t i n g  tlie 
jndpmeilt and quashing t l l ~  s c i w  facicrs, :lnd in setting aside tlie execil- 
tion. 

But when that  had been done, that  court should have stopped. I t  
erred in ordering Lary  Xervsonl to pay to the heirs, including the three 
(who were the plxiiltiffs), tlle  sun^ hc liad hid for the land. B y  setting 
aside the judgment and execution as void, tlie sale by tlle slieriff' neces- 
sarily falls through, and the land still belongs to the heirs. They cannot 
keep the land and h a ~ e  the moncp, too. . 

The result is, that the decision in the Superior Court must be relcrsed, 
with costs in this Court, and that the case must be remlnded to that  
conrt. with instrnctions to reverse, with costs ill that colirt, so much of 
tlie ordcr of tlle county conrt as r ~ q u i r ~ d  Lary S~TT'SOII? to pay the 
sum of $2,113.33, or  any part  thereof, and to affirm so niucli of the order 
of tllc county court ;IS went to set :rsi&. the esecutioii and sale there- 
under, a11d T acatc tlie jltdpment rclrdcrcd 011 the s c i r c  fac i t r s  in tllc record 
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A S T O I S E T T E  SWAIN.  Rr HER LCXT FRIEAD.  v. .TOHS JI STAFFOIII) 

1. If  n  roseru rut or. on a ch:~rge of larceny. 11:~s reasou:~l~le gronnds, ;at t l ~ e  time 
he inititntes the prosecution. to Ilelieve that his gootls hare 1)een .;tolen, he 
is not liable to an action on tlie case for rnalicions 11rosecutio11. t h o ~ ~ r h  he 
may hnre discovered. after the time the  rosec cut ion was commenceil, that 
his cootls had not in fact been t:11ie11 out of his l)osses:iol~. Irut llad l?cen 
ac.cidentally mislaid. 

2. A search lry a storekeeper, who sul)l)osecl his goorls to h a ~ e  lm11 stolen. for 
the purpose of ascertaininq IT-hether his qoods ~vere  missinc'. n(vv1 Iw o~ily 
such a scarch as  might reasonably satisfy him of the fact. The. 1 ; a ~  tlow 
not require the utmost diligence in making such a search. 

,II>P~.\L fro111 D i d . ,  .I.. a t  Spr ing  T C I ~ I .  lsl-4, of STOKES. 
Casr  fo r  n ~nal icious l ) r o s t w ~ t i o ~ ~ ,  iri c : rns i~~p  rhc p l a i ~ ~ t i f i  to bt, icrwstc~l 

on :i n.:irnliit c l ~ n r g i n ~  h r r  x - i t l~  fr lonio~isly src~aling n 1)awrl of belt 
r ibbo~is .  I'lrn, t l ~ c  genwal  i s x ~ ~ c .  In  s n l ~ l m r t  of 11c.r a d o n  tlie I i lni l~t i f l  
prodllced slid p r o w d  t l i ~  n.arrallt htntc.d ill tlich dcc.lar>rtio~i. i s m v l  011 tlrc. 

, 7  oath n11i1 a t  t l i i~ i n s t a i i i ~  of the  tli~ft~i~diilit .  I I I P  n ~ u s i s t l x t e  I~eforc xvhon~ 
i t  W:IS tried tishtified tha t  :I liclt ril111o1~ fo1111t1 ill possc~ssion of th(3 pl:ril~- 
tiff, 11-as ~) roduced  beforc Irim, atril t l i :~t,  a f te r  c.samining tlic w i t ~ ~ c s s c ~ s  
f o r  tlie p o w w t i o ~ i ,  i r n i o ~ g  n-liom n-as t11c pro.vc.llTor. tJolin IF. Stafford, 
thc~  I ) I Y W ~ I ~  (Icfel~daiit. lie dismissed t l ~ c  n-arrant.  i t  hcilip p r o r r d  (111 tlw 
par t  of the' ~)reec.lit ~ ) l n i ~ ~ t i f f  tha t  <lie had  pni-cl~ased tllc belt proil11c.cd. o r  
onr  like i t ,  a t  :I s tow ill Salcril a short timc 1)i~forc~. 

Tllc. d r f m s c  i.c.licd 111)ot1 nx.; that  tlica def iwda~i t  h a d  :I p roh :~ l~ l i~  (.:ruse 
f o ~ .  tlic. l ) r o s r i w t i o ~ ~ ,  iind to estnhlis11 it  11 i~  introduced s c v r a l  n-it~~crstls. 

011r  Rartnlai i  trstificd t l~i l t  tlic~ defent la~i t  v a s  a r n p r r l l : ~ ~ ~ t ,  and 
(393) that  the vi tuess ,  011 a Frida>-, ahont the  la5t of Al)ril .  1810, \\-elit 

to his store and stln- t l ~ c  plair~tiff.  tn.0 of 11cv sisters, tn-o prcnvn 
ladics, n ~ i d  s r ~ r r a l  school girls ill tlic monl ; tlint sc~-i>i.al parct.1~ of sc~ods 
wcrc on the counter,  near  ~vl l ich the  g r o w l  ladirs w r r c  s t a ~ l d i ~ ~ p ,  thc 
chilrlrcn bring :I l i t t le i n  tlie w a r ;  tha t  h r  s a x  the l)lniiitiff, wit11 o ~ ~ c  . . 
elbo~v 011 tlic cou i~ te r ,  leaning o1- r~ .  a s  if shr. n-ere psnnliiiliip a hlu~cl i  of 
ribbolls vliicli slir had in licr iiariils; thet  \\-hc~i lie first W P I I ~  illti) t l i ~  



stol.c~rooin the l~laintiff looked towards I~ in i ;  that lie did ilot tun1 his 
attention to her after~vards:  t11:rt ill about 15 minutes she a i d  1 1 c ~  sisters 
left the itore, together r i t h  all tlie other fcir~alrs; tliat after the conipaily 
were goire, the defc i~dai~  t i ~ o i ~ ~ n l c i i c ~ d  1)uttilig l ~ i s  goods 011 the slielf, wheu 
llc scvnlrd to miss sonlcltl~illg, a ~ ~ d  took tllc gootls down to esaniirle 
n-hetllc~ the articles allcgcd to ha\ c bee11 lost n.ci-c1 among tllein; that t l ~ e  
nitilcw thcw toltl hiru Iir l ~ a d  b ~ c n  tlirb ~ ~ l a i l ~ t i f f  l iaw tllc ribbolls i l l  l iw 
l ~ a ~ l t l , ;  tliat thc~ drfnldnilt t 1 ~ 1  tooh t h .  gootls tlo~vlr agaiil. rwxu~ i i i l t d  
tlleiu alitl olwllcd t l l ~  folrli of tllc, goods; that the ~) la i i~ t i f f  lived with 1lc.r 
fatllel.. ~11)ollt t ~ o  n~i l ( , i  or txvo ~nilcs :311d a liirlf froni tllc stor('; that ou 
the. fol loni~lg S~uld:ly 11c sav 11(~r at  a l ) rmc~ l l i~g ,  ~ w a r i i ~ g  : n w v  belt 
ribboll; that he s:rn tllr tld'cl~tlai~t 011 t l ~ c  'l'ucday or Wctlliesday after- 
n-aid,, n h 1 1  t h  dcfelldallt haid to hi111 11(' had iwil or fouild his i . i t )bo~i~ 
oil S i u ~ t l : ~ ~  ; that tllr n itllc,ss rq)licd to 11i11i tli:lt Ile had sccw the plai~ltiff 
l ia~c ,  oil a I IPU r ibbo~l ;  tliat lie might or niigl~t not ha l e  told tlir, defrild- 
alrt t h t  tlw ribboll ros(mb1~d liii:  that lic dlcl ilot rccolltvt, bnt t l lo~gl l t  
1 1 ~  did 11ot tell 21i111 so ;  tllat t11~ ribb011 l ) r ~ ~ d i ~ ( ~ ~ d  brf01.r t l l ~  ~nagis tmte  
a11t1 11o\\ 011 this t r ~ l  i ~ ~ s c ~ r ~ ~ \ ~ l c t l  111 w lo l  soii~c of tliosc hc snv  the. 
p la i~~t i f f  11a1 e in tlie store. 

Miss JIartlia TTanis tc&ficd that sllc 11;1tl frequci~tly b c ~ n  ill the 
defc1ld;lut's stow ul) to withill a f ~ ~ v  i~iol~tllb of t h  time wlleil the war- 
rant  was take11 out, and had sew ribboils rvseniblii~g ill cdo r  tlie one pro- 
d n c d  by the plailltiff on the t r ia l ;  that s11~ llatl ilelcr well the plaintiff 
r e a r  :lily ribboll likc it, aitd she has Ile\c,r s i~~iae see11 t l ~ c  ribbons 
in the store; that thc. dcf~i ldn~l t ' s  rlhbol~s Ivcre of cliffcre~~t fignres (394) 
:111d colors. 
W. L. Swaiiti stated that lit> acted as clerk for the dcfciidailt dilring 

April ('ourt, 1840, and that 11r saw in his store cluri~lg that time ribbons 
like the oilr produced. 

,J:rcksoi~ Stafford tt'stified that I I C  had om~ed. the store, a i d  sold i t  to 
the tlefeildant :tbout t ~ v c l ~ e  montl~s before that t i n~ r , ;  tliat among the 
goods \i-clrc belt ribboil.; likc thcl one slro~vu oil the t r ia l ;  that 11r ncrer 
saw any of the sarne k i d  iir othw stores. 
,\ ~i-itncss, Alsl)augl~, test if id (tllc, plai~ltiff obj&ing to his testimony) 

that 11e was present oil the Tnesday or Wcd~ltlsday mentioned by I lar t -  
mail, and that  Hartniun did tell t l i ~  deftwdmlt that the ribbon he saw 
the Sunday brfore resend~lcd or was similar ill color to his. 

Ezekiel Thomas tcxstifictl that lic had toltl tlicl defendant, before he 
s i~ed out the n.:rriaant, that  he 1le:lrd I1artina11 say tllc ribbon resembled 
his ill color. 

The plaiiitiff tllerl ralled a Mr. Lil~chac'k, who stated that  he had bceii 
acting as a clerk ill a storc for ahoilt f iw or six gcw-s; tliat at the time 
v-l~rli the warrant was takrn out 11c n.as :I c - l~ rk  in a storc ill Salem, and 



t h a t   win^ t1iri.e o r  four  weeks bcfori, tliat tirile I I C  l ~ d  sold to  the 13lai11- 
tiff, n-110 c;imc t11~1.c ill cornpan? n-it11 licr n~otl ic~r .  a belt ribbon of the  
qamc k ind ,  qiialitj-, and color a; t h a t  produced here on the  t r i a l :  t h a t  
snch ribbons a t  tha t  time Twre conmim and  general17 worn. It n-as also 
ill proof tha t ,  besidci tn-o <tore% i n  S a l ~ n ~ ,  t l m c  w r e  t ~ v o  or  thrcr  other, 
T i  i r l ~ i n  a fen- lnilcs of the defel~dant 's  itore. 

Rnc.liel Ehbert  teitified tha t  she v e n t  n - i t l ~  thc plaintiff and  her  qi.;ti~ri 
to  the ilcfendmit's store on the F r i d a y  mentioned; tliat i t  v a s  t l ~ e  last 
d a ~  of n school i n  tlw immediate ncichborliood; t h a t  sercral   female^ 
n-ere in c o m l , : ~ n ~ :  that  the fen1:rlcs stood along the  counter. and the  
defendant hehind the  counter ;  t h r t  ~ l i c  1)laintiff stood inirnediately on 
her  l e f t ;  tha t  the plaintiff l iad a bunch of rihholis in h c r  l ~ a ~ ~ c l s ,  and  a f te r  
examining them handed them to the n~i tness ,  v h o  also examined them 
and the11 laid tlicm don 11 oli t l ~ e  c v l n ~ t e r  ti, the r igh t :  tliat the defclidant 
n-;rq then w m c  5 or  6 fc r t  frolit  lie^. bu t  ~ h e t l l e r  he  -anT 11cr l a r  thrj 

TI ,ls 11~1itc young ; that  l ~ c r  c.11~1rncti.r x7:r5 good, and tha t  s11c TI as a l ~ o u t  
16 w a r 5  old v l i m  the  ~ r a r r a l i t  TI as  sned out.  

F o r  tht. pn1poF of slioning that  n o  f r l o l ~ ~  lind been coinlilittecl; tliat 
t h r ~  tlcfelidant hael not u\ed diligence to inform lliiriself 011 tha t  subject, 
:111tl to contradict 1 lartmnli as to  tlic search lic said the  d e f n ~ d a n t  llild 
liladc. among h i<  goods, t h ~  plaintiff proposecl to p r o w  tliat ill tlir month 
of .Time, a f t w  issnilig tlie n-almnt  (uliicli  TKIS dated 28 Ma!.. 1340). tlir 
v ~ l n i ,  11111ich of riblmns tllcx 1)laiutiff h a d  h a d  iu  l t r r  llancls  as f o ~ d  ill 
a fold of oiic of' tlic piwee of good< mllicli were spread OIL tlie countw 
dlwine tlic timc tlir plaintiff T~TIS  in  the  s tow, h u t  t h e  introdnction of 
this te-timony n as ol)poscld by thc dcfcnda l~ t  find r r jec t id  by the  court. 

The  court charged tlic j u r r  tliat 1)roh:rblc c.;~uqe i q  thc~  esistcncc of 5n(.li 
f ac t i  and c.irrul~~stanc.cs as  a w  snfficie~ltly stronq to escite i n  a r e a s o n a b l ~  

t l ~ i s  testimon- as  to  probable c a n v  was not  cakel lied 117 the  test i~nonj-  
of A \ l s ~ a u g l l  and Thomas. 

Tlie plaintiff's counsel the11 11r:r~ed t l ~ e  court to instruct  the  ju ry  that  
they might  t:ikr tlie testimony of Rachel Ebbert ,  i n  colinectioli with the  
defe~idnlit 's testimonv as  to probable cause, as tending to show tha t  the 



1)L~irrtiff TT :I, not tho Ia5t pc~rsoil to Iral~dlr the ribbons mllilc in the store, 
arid that the dcfend:nrt k~leli it. To this the court replied that  tlrc wit- 
ness not recollecting that  111c clcfe~~dant S:IW her with the ribbons, therc. 
c.oi11d be no i ~ l f c r c ~ ~ c c  from llcr testimony that the defer~dant kncw it. 
T l ~ e  plaintiff's ro~ l i~sc l  :11w 1)ra:cd the c20n~-t to instruct thc jury 
that. after the p l i ~ ) l ( i  f , l i i o  caw I K I ~ P  by the plaintiff, it T:IS (396)  
i~icmnhcnt oil tlrr tlvfc~~rdant, ill makinr! owt probable c a ~ ~ s c .  to 
satiif? t l ~ c  jnry t11:lt :L f(~1ony had hecm conlniittcd, wllicll instruction 
wils refnsecl b,v t l ~ c  co~lrt .  Thc ~)lnintiff's col~nsel further p ~ ~ ~ y c d  tht. 
court to inqtruct tlic jury t l ~ t ,  altlrou& thcrc might hc probable c~111sc 
for  suing out the State's ~ m r r a n t  mitl~out a felony ha7 ing been corn- 
mitted, yet the defendant was bound to use reasonable diligence to inform 
himself of the facts and circmnstanccr rcllatiw to the supposed felony, 
and if Ire did not use ~ w h  ~*e~sonable  nicans SO :IS to inform Ilinlself, 
probable cawc did not csist. This instrnction was a150 rc1fnsc.d 117 tlrc 
court. The  plaintiff's coniisc~l further prayed the court to instruct the 
jnry t1i:rt if tlrcly n7el*c s:rtisfied from a11 tile circunlstrrnct~s and ericlcnce 
in the case that  tlic defrndnnt knexv at tlie tirnc he s11c.d out the w a ~ w n t  
illat tlic plaintiff was i~moccnt,  they should find for tllc plaintiff. 011 

tlliy tllc ( W I I Y I  told tllc jnry tlrere n7as no evidnlcc in this c a v  fro111 
n-11ic.h the. 1~111ld i~rfcr  such ki~o~vledqe ml thc lmrt of the dcfcndant. 

The jnry forind :I e d i c t  for t l ~ c  d(dendant, and juclgnlc~rt lwii~g ren- 
dered t l l e r eo~~ ,  tlrr plaintiff a l )pc .a l~l .  

.I. 7'. 3lo~cheacl  for pla in t i f .  
S o  co~irlscl  for  dcfcndnnt.  

1 I T. This is the same pausr in wllich this court granted a new 
tr ial  I~eretofore. ,+ '~~wim 1 . .  ,Ctuf[ord, 2;j X. C., 289. T o  the e ~ i d e n c r  
t l iei~ g i~c r i ,  the ~)lniiitiff llas, on tlic last trial, made some addition. 
Rachel Ebbert teitified t h t  the p l~in t i f f ,  when in the defendant's store, 
stood immediately on her left a t  the counter; that the plaintiff had a 
hunch of ribbons In lrer hand and, after she had exanlined them. handed 
tllenl to the ~ri tness,  n ~ h o  also e~nmirwd then1 a ~ l d  tllen laid t l le~n domr 
on tllc col~utcr  oil her right I1:1nc1; aild that in fiftcen minutes thereafter 
she :tnd the plaintiff ; ~ n d  tlrcir company left the stow and slie did not 
see then1 ha\( .  :In> ribbonq. This I\-itncss could not say that the defend- 
ant RRTT lier csamiire the ribbons or lay tlleni do\vii on tlie counter 
oil her right-llai~d side. This testimony was offered to show that ( 3 9 i )  
the d e f d a n t  should not, :IS :I reasonable man, h a v  placcd any 
re1ianc.e on what had been told him by the witness IIartman, but the 
judge said that it did not . r l )p :~r  from the said Rachel Ebbert7s testi- 
mony t h i t  tllc defendant .a\\- or notiwd what she now deposes to, and 





The mere l~ossessio~~ ~ I J -  one llerson of gootls snl~l~osrcl to 11c stolen 11y mother 
would not afford a sufficient 11rol)allle wuse for n 1)rosecution ilgniilst the 
former. a s  thc receiver of stoleu gooils. when 110 inclniry was made of sl~cIi 
persoli. nor a11y cq11)ortunity xire11 of e s l ~ l t t i ~ ~ i ~ ~ g  how s11c.11 l lossesio~~ was 
acqnirerl. 

ever had in her 11alids the, rlefcllda~~t'b rihbonb. I I : ~ r t ~ n a t ~ ,  ill his evi- 
dence, states that w l ~ e ~ i  lic saw l l i~toi~acttc Snxi111 i l l  tllc defel~dant's 
store, this plaintiff was tlam at tlrc~ otliel e11,l oi  the cao~u~tcr. Hartnlan, 
oil the nc.xt Sunday, saw the p1:aiiitiff ~vcai-i i~g a T J P W  belt ribboll, and 
lie, on t l ~ e  ' I ' n c ~ d : ~  or W e d ~ l r s d q  aftcr. n i e i ~ t i o ~ ~ c d  to the d e f m d m t  that  
tlic ribbons he llacl see11 on the Snl~d:ly before rcwmblrd, or were similar 
ill color to, the defelidal~t's. 

I f  i t  was probable from all the f a c t i  :111d r i r c~un i t a l i c~s  in tllc cause 
that  the defendant rnigl~t (from Alltoi~icttc~ arid the plaintiff being sis- 
ters a i d  living togetlier with their father)  suspect that  she liad been tllc 
receirer of stolen goods, still there is r lo thing ill tlic case to liave ration- 
ally indaced 11im to be l i c~c  or snppose, citlier tlmt tlic plaintiff had 
stolen his ribbons or had r ecc i~  ed tlicin from lirr sister, knowii~g them 
to halt been stolw. If  the dcf(wlant liad 1)rosrcutcd the plaintiff for  . . 
recen-mg stolc~i qoods, il~stcacl of steali l~p tllcln, a11t1 Ii:td bee11 able to 
establish that tlic l)laintifi got t l ~ e n ~  from 11c.r sister, still it ~ v o i ~ l d  h a m  
been a rash presil~iiptiol~ in the clde~idaut,  to say the least of it ,  that  
the plaintiff kncn- that 11c.r sister had s t o l c ~ ~  tliem and to ellarge 11er with 
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nwu to work O I I  tllc' S ,~bba t l~  day :nrcl \\orkecl tlleil~ t l ~ r w  Sabbaths ill 
succession ; that  the ~vork  col~sistcd ill lmttinp 111) fw~c." mpo~nd his fi~lcl 
and ~id l i~kcj -  distillery; that  after ~vorking them t l ~ c  third Sabbath, tlicx 
dcfci~dmlt. disco] ('rilig v110 had stolen his p:*opcrty, did 1101 c-ompel them 
to 11 ork :uly longer. 

The 11 ii ness furtlicr st:rtccl t11:lt tllc 11t.grocs did 11ot work the nliole of 
the days, a i  before ~uentionccl, but comnlei~ccd work after breakfast and 
ended about 12 o'clock, or di1inc.r-time, a d  that  their work mas not of 
muc.11 value to the dcfe~~d;rilt, and  that he did ]lot makc tller~i I\-ork for 
the profit arising tlicr(~fronl, but :is a punishnlelit for uot confessing that 
they had stolen his  property or discorering who had done it. J t  was 
admitted that the place mllcrc the w o ~ k  mas done was at siwh :I clistall\-c 
f1.0111 n i l 7  pnblic liigl~n ay t11:lt tl~c, hhorcrs c'o111d i ~ o t  be W C ~ I  by I ) c ~ " ~ I I >  

1):1&lg to and fro. 
Tlic .jl~dgc' cl~al-gtd the jlu* that if thyy belie\ c d  the \vitness illtino- 

t l i~c~,d  on tlw pm"t of tllc Stat? tllc defendant w:ls gililtv :IS charged ill 
the hill of i ~ ~ d i r t i l l ( ~ ~ t .  'I'11v jnyv f'oilnd the defcild:lilt guilty, ;111d juclg- 
iiic111t 1wi11g I Y I I ~ I ( ~ I Y Y ~  1)111~~11:111t tI~t,~.cto. t l i ~  c lc~f t~~~d:~nt  al~pc~ilecl. 

1Zr I T I S ,  C:. J .  T ~ I C  ( Y I I I ~ U C ~  of tile defendai~t is contrary to the usages 
of Soi.tll C:c~~) l i~ra ,  the g t ~ l ~ t w ~ l  ~vclfarc,, and likewise to the, law of the 
land. I t  scwiis to ns to he x r y  rcl)rc~l~cwsiblt, for \\cX perfectly conclu. 
ill the cloqucl~t p s w g e  ill t l~v  coi r~i i~cwta~. i~~s  or1 tllcl pro1)riety and 
political 11ec(~ssi1y of 1tecq)illp onc thy of the w ~ e k  for tlic purposes ($02) 
of ~)ul)lic. morsllil). ~.c~las:~tioir, : r ~ l e l  rcfresl~mc~iit. 4 Bl., 63. The 
i i~st i tut io~l,  n.lrc~~-evc~l~ it 11;1s c>s;sted, I M S  1)rovcd to be n great good, pro- 
iilotiiig private I i r t w  ;11r(1 Il:rppi~~css aillong all classcs, and the public. 
morals and prosperity. I t  is, tllercforc, fit that  elery conllnoliwcaltl~, 
: nd  especial17 olre in which cliristi3rlity is generally professed, shonld 
s1.t a p ~ t  117 Ian- :I t h y  for t h e  11urpow.i a ~ r d  c~nfo~rc'  its due observancac 
b , ~  such sanrtions as IIL:~J WCII adccjl~atc,. 

l3y :I st:itlltc ill this Statc. tllc, profailation of Slurday, by workillp ill 
a lmsoii's ordin:~i.y r:rllinp, is l m ~ l i ~ l ~ c ~ d  by :I pecilrriary fine, recoverable 
by a s ~ l n m ~ n r y  proc~tdii lg hefow a j l~s t iw of the 1 ) c i t ~ ~ .  Rev. Stat., ell. 
119, sec. I .  -1s that q t a t n t ~  e1oc.s 1 1 0 1  r ~ d e  the offensc indictahlc, i t  is 
not l~unisliable ill that mode lullcss it be so at the common law. That  
we hare  I I ~ K  to iliquirc of, sii~c*tl, ;~l t l~ougli  11 P may u~ l i t e  with the great 
bulk of our fe l lo~i - -c i t iw~~i  ill re1)robating all a r t  bringing scaiidal 011 

OIIP own people and g i ~  iirg qo 111iicl: O ~ ~ C I I S C  to t l ~ c  most moral and 1)iolls 
anlollg us, we are, nr] c~~~tlielcw, not to p u l ~ i s l ~  the act contrary to law. 
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I n  Elm I .  Drr/ t l l~rf i , , t  1 bt i . ,  702.  it n a i  held, i1po11 demurrer. tliat 
wlling meat on Siuid:~i n a *  not ilidictable a t  tlie c.onlmori Ian-. Tn I?,.,. 
i . C'o I ,  Bur., 78:, an in fo~n ia t io~ i  n.as 11101 c.d i o ~ ,  bc.talire tlit dcfe l~dai~t ,  
as a magistrate, had i . e f u d  to r e w i ~ c ~  ail i~ i for ina t io~i  against a I d w r  
r h o  11:rkcd pies and pudding, oil Siinclnv; hut the ?onrt r c fnwl  it Ire- 
cause that sort of baking illd not c.onle within tlie St. "(), ('ar T I ,  c. 7 .  
and it v n s  not pretcncled that it w u -  pnrii-liahl~ nithout thr - t : \ tu i~ .  
I~ id twl ,  that statute i t ~ e l f ,  beiides the eaveption iuidcr tlit  qcncral tcrmq. 
" ~ o r k s  of clmrit>- or 11'cc +ity," e ~ p r c s ~ l j  l ) r o ~  ides t1i:rt tlic nrt shali not 
e x r e ~ ~ d  to  the dreasi~ig limit in fandies ,  nor d r c 4 l g  nor sc , l l i~ l~  meat in 
inns slid cooking sllol).. . nor the crying of milk hct~i-wn certain hours. 
n l i i c l~  s l i o ~ s  that bcfore the act-that ii,  at coninio~t Inn--thosp acts 

:I solccibm to 11old tlic. c o ~ i t r i i ~ t  ralid and a t  the -arm time to hold thnt 
the making of it n ah, by the conmoll l a x ,  agailiqt rood niorals or 1~1 ig -  
ion, and t h e d o r e  an indictable crime. Tn tliat ca-e sereral earlier oliei 
n-ere cited, whicll occurred hefore the statutes, in nliicll it  me held that 
open fairs might he held on Sunday by prevription.  Consequentlv, the 
common lavi could not l ~ ~ c  deemed it an  offense, for no prescription 
coiild be good n-hirh inr olvcs ill it. e n j o p e n t  a crime. Then our own 
statute arid the nnnierons .tatutes n hi'cll h a ~ e  been pas.ied in E n g l a ~ ~ d  
from that of 27 IIeu. TI. prohihitinji fairs on S n n d q ,  down to the 
nrescnt times, a ~ l d  rarious other, n - l ~ i ~ l l  imilisll dirers acts of  ice and 
immorality. all nnder wiall pecluniary penaltie;, form n bod-  of cri- 



dence not to be resisted tliat, without sncll lcgislziti~c~ ai~thori ty,  the tem- 
poral caonrts could not punish s11c11 arts. 

We do not percei\e that laying tlie art  as a c20nirllon m~is:~nce c:ru vary 
the  result if,  PI- sc, the profanation of Sunday be not an offense. Tf 
the act of the accused in fact disturb others in the performing of their 
duties of piety, that d l  itself be n .lwcific offei~se, wllc~thrr committed 
on Sunday 01. mly otlior (lay. I f  t h  11;11?icular work or trade be not 
in its ~ m t n r c  ;I nnis:~nrc~, as ~)~.e,judic.ial to the health or comfort of the 
public, it does 110t LCCO~I IC  SO 117 being performed 01. canxied on one day 
more than another. I f  the p~.ecwic~i~t of the indic%nicwt against 
the butcller a t  cwimon law can be snpported a t  all, it innst be on (407) 
the g r o m d  tliat ill E ~ ~ g l a ~ ~ t l  t 1 1 ~  ('llristian I-eligion is cstablislied 
by l a ~ v ,  and that  acmrding to it, l)~.i~~(*il)lc's, :IS cstahliqhcd, the profann- 
tion of Sunday is crimi11:il. Tllc.1~ is reason to donbt, :IS befol-e said, 
wlietl~rv no rk  on Snntlay n-:~? licld to be r o n t r q  to tlic Christian dis- 
pe~rsntioi~ as early 11pld ill t l ~ ~  Engl i~l !  C I I ~ I T ~ ;  but if it  ~ v a y  it h e ( - i ~ n l ~  
an offcnic :~g:~illit the Sf:ltc' by ~ ) c ~ I I ~  ~01itra1.7 to tlic rc~ligio~l ~ v h i c l ~  the 
Stnte lind cst i~l) l is l~rd;  : I I I ~  y i ~ ~ w  tl~c, i~ltroductio~i of (~lir ist i :~nit~- in Eng- 
land. or  ley\- so011 a f t c ~ i x i ~ ~ d i ,  tllc'rc' 1i:ir bcc~r 110 tin~c, i l l  \vllic.Il it  has 
not b c e ~ ~  c>\t:~l)llsl~cd as the> ~~;rt io~i:r l  rcligiol~, ill some fo1.111, licld, for the 
tinic Iwing, to be thc, trucl rc~ligion of Christ. 1 1 1  this State, liowcver, 
altho11g11 wcogi~iwcl :IS : I I I  (lsiqti11~ a11c1 a l ) r ( l~ :~l i~ i i t  rcligioii, it  is not, 
and milnot be, estnblislird h~ law in an> form, 1101. as c ~ m s i s t i ~ y  of any 
p a r t i d a r  dortriilc~s. or in~po>i~rg  nlly spwial tlntics of ~ o r s l i i p  or of 
worsliip a t  particn1:ir places or periods. Tlicrcforc, 11ovc-eyer clearly the 
profanation of Sllndar inigl~t  bc ~ lg :~ i l~s t  tlic Christian rcligioii, i t  is not 
and co11ld i ~ o t  lleiv 1). ~ I : I ~ P .  n i ~ ~ ' e l > -  ;IS a breach of i.eligio11s duty, nn 
offenqc; : I I I ~  11rl1c.l~ lcs< C ~ I I  it 1)c liclltl :in offense at c201nnioll law. T ~ I P  
IAcgisl:lt~rre, tlccliiin~ it,  : I \  it tloc~. 111:111y o t l i ~ r  ~ i o l f t i o n s  of Clnxi.:tia~l 
duty, dctriniental to tllc St:~tc,, 111l1y llroliibit it, autl t l ie~l  it will be pull- 
isl~:~blc. to thr~ cxxte~rt :ii~tl i l l  i l l ( ,  I,rarrllc3r ~)oi~r tcd  ont Irw tllc Le,rrislati~re. 
Tlierc. :Ire ni:tIiy offcnvs : i g : ~ i ~ ~ s t  God ~vl~icl l  arc not offcnscs against the 
State. An act is plnii~liabl(~ ill thr, temporal ronrti,  not :IS being pro- 
Ilibitr~tl ccc.lc~si;lstici~l :111tllorit>. o i  ~ T ~ I I  by thc, T)irinc, Hcad of tllc 
C l n ~ ~ ~ . l l ,  bnt 21s bcilig forbidd(w 1,- tl~c ciril polver of the State r e d i n g  
ill the Legislature. l'hc Legislature has hitherto t l~ought the penalties 
g i r e~ r  in tllc a c t  of 1741. sustairlcd by pitblic sentiment, adequate secnri- 
tics for the decent obscn ance of the day. 'I'lic e l  en hiis. 11p011 tlic whole, 
jn<tificd that  opinio~l. Thew arc3  cry fmr- csamplcs of such acts as 
tlioscl of the defendant i l l  this cdaic: for eren the fen7 l)c~.sons whosc OTTX 

prinriples, ns moral : I I I ~  rcligioiii persons, might not have restrained 
tlie~rl from tlic profan:ltioii of t l i ~  clay have I-wen restrained by a 
~ r i l l i ~ ~ g n c q s  to ol)cly tlrc  IT n.: cm:~ctcd in the st :~tl~te of 1741, or (40s) 
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by a just respect f o r  tile o l ) i ~ i i o ~ ~ l i  ant1 feelings of their  fellon--citizeiis, 
to  n-horn, as  :I body, ~ c ~ c x l a r  1:1l)o~ on S u ~ l d a -  is a s r a ~ i d a l  alld ofl'ense. 
Probably the r e y  fcw cast,. of fl:lgr:lllt ~ i o l i t t i o i ~ s  of t l ~ i s  l a v  :111d of 
tlic rnstoms of our  times aiid the cliific.nlty of la>-i l~% down ail>- prcrise 

rule 1111 tlic subject tliat 11iig11t not.  011 tlip otlirr lia~icl, bc abused a n d  
tli,storted, a s  the tratlitioiic \yere by thc P11: i r ims  m a y  lead to the roll- 
clusioli that  no chalige of t l i ~  law is called f o r :  hut tliat is  n7ith the  

Legislt~tnre. I f  t11r.y t l l i~ ik  it 11cc~!il11, l l ig l i c~~  ~ l e ~ l a l t i e s  m a 7  he laid. o r  

t l l ~  l i ro fa~ia t io~ i  of Sinidzry iiiay hc prolii1,ited i l l  peiie~-al t r rms,  :~i id  
thcwlry it  n-ill herorile n n i i r c ? n ~ i c a ~ ~ o r ,  a ~ ~ d  iiidic~ta1,le. 1-ntil tlint shall 

be c l o ~ ~ c ,  Iion-rw.~*, thr, cBolirts (.an 01117 c,s;~ct t l l ~  1 ) ~ 1 1 a l t i t ~ i  the 1,egislatwe 
11ns 1)w11 ~ ) l t a s r d  wlwad-  to inll)ow. 

I'ER ( ' [ - R I . ~ M .  l * c > i ~ i r ~  ( 1 ~  noi ,q .  

1. 111 ;I c;tse of homicide. I\-her? it i~l)jieaiwl tlmt the devearctl hat1 tl~rr;~t'iietl 
thc~ ~rrisolier almut three weelis i w f ~ ~ r e  tli:~t II( ,  \roultl kill Iiii~l : that they 
111c~t in the h t r ( ~ t  i i i i  11 ctilr-lizlit liizlit. \ \ - ~ P I I  the>- cu~ilcl see ench o t h e ~ :  
t l ~ t  the tlec2easerl 1)resse~l for ;I tizht. I)ut tlle l i r i w i i ~ ~ .  rcTr (?~t~d  :I i1101't (li\- 
t;rnc,e: t l ~ t  n l ic~ i  the tlece:~scd orrrtooli Iiiiu, t l i ~  l)risoiier st:~lil~ed him 
with somr shi1r11 iiistrmnent. \\-liic.li ciiusetl hi.: (lr;~tli. i~iitl that ;it thr> time 
of this meetinf the 11ecwwl hntl 110 cle:~tll;\- n-rillloll : IIclrl .  that this wils 
~ l~ur t le r .  

-3. JV1irl.c~ t h t ~  11t~et~;rsc~l iiitc~litlrtl o~lly ;I  tiflit without wtwl~uii.. i11111 tlint l i n o ~ ~ n  
10 thr l)rizoii(>r. i111d tlle 11riwl1c.r i l r e \ ~  his knife IT-itliout 1iotic.e tv the tle- 
cwsetl. ere11 if they ;~ctually engaged in the fisht. the stal)l-iup of the 
tleeeasetl by the prisoiier IT-onltl I)e 11iurde.r. 

4. The Iwlief t l ~ t  ;I prfio11 tlesign. to kill me will not l)rerriit,n~y killin:: him 
flwm I~eing ninrtler. uliless h r  i u  ni~liilig so111e atteinl~t to execute his tle- 
sigi or. a t  least. is in nil al)li;l~wit situntion to (lo so, ant1 thereby iliduces 
me r r i~so~la l~ ly  to t l~i~i l r  that lie intends to (lo it immetliately. 

6. TVherr tlir l~risoner 1)1x;\-etl for instructions only 011 the pronl~d that the tle- 
cwsetl (lit1 intc~ild to kill liiin. i111t1 iiot 1111 the ground of 2 1  r e a s t ~ ~ ~ i ~ l ) l e  belief 
on hi.: part that  the decenurcl did so intnld. the court did nor err  in omit- 
ting to instruct the jury on the latter point. 



,%PPE~L froni J:oftl i~,  .I.. at Fall Term, 1\43, of SL\\ H ISOVER. 

The  p r i s o ~ ~ c r  was il~dictcd for tlic ~villflll n ~ n ~ d e r  of one Xadison 
Jolinson. On tlie trial the f o l l o ~ ~ i n g  eridclice \\--as iiitroduced, to v i t  : 

Alfred Johnson. a lxotlicr of the deceased. \vas examii~ed for the 
State, and tcstificd that, on n certain ercning in the n~ont l i  of hIarch 
last, lie \vent to the house of Hagar  S u t t ,  in the town of Wilmington; 
that  -\lfrcd Smith, Henry Covxn, Jamcs Holnles, the deceased. and 
tlie priioner wcrc therc; and nftcr remaining a short time left 
alld ~ w n t  off together, I-Iolmcs, Smith and Co~van bcing a little (410) 
ahead, nlid tlic dc (~ased ,  tllc l~risoner and vitncss mtlking on a 
short distallee hehind; that it n n s  in the night. ~ v i t h  110 moon, hut n 
briglit star l ight;  that  the dcccascd and the prisoner had some vords, 
but did llot qn : t r l~~ l  nor rccm a q r y ;  that  the prisoiier str11c.k tlic de- 
ceased, upon \vllicli lie fcll nncl irnlncdiatrly expired; t l ~ a t  the pris- 
oner rail off, lwt r e t u l ~ ~ c d  111)on his calling l~ilii,  and as sool~ ns he s a v  
the dccenscd \m:: cut nlid blecdilig 11c ran  off again: that llc lind ncrer 
h e a ~ d  the dcwasctl tllrcnten tlip prisoner, and that the parties did not 
touch each otlicr until the prihoiier struck tllc tlwe:~sed; that tlic dc- 
ceayed liad no  u t v ~ l ~ o ~ i  in his liaud, and none y a y  fouilcl 011 lliq llerson 
aftcr  his dea tli. 

Mfred  Smith, anotllcr nitllcw for tlic State. tcstifictl that he waq nt 
Haga r  Sn t t ' s  at tlie tirlic spoli~ii of 1 ) ~  the first n i t l ~ r s .  a ~ i d  n ent off 
in c o i n p a ~ v  nit11 tlic otlicrq; that tllc ileccascd did not start v i t h  them, 
but canw tbroue11 a eat? oil t l ~ e  l~remises niid called for tlic pr iwrer ,  
who a t  firit did ilot ailcntlr, but upon a second rall aqked the cleccnscd 
what he IT-anted, to nlricli lic rcplicd by c~:rlliilq llini a damned raqcal; 
th:~t  tlic l u i ' o ~ ~ r  tlim :liked him nllat \vas the matter, and told hin1 to 
come 1112 and rcason tlie matter lwforr t l ~ c  c ~ c ~ i t l c r ~ ~ ~ n ,  to rllicli tlie de- 
ceased r c l ~ l i d  tlint tllc eclitlemen, to ~ ~ h i c l i  tlle clcccavd i~eplicd tlint 
the gcntlcnicn 11ad notliinq to do wit11 his 1m.inci.; tlint lle ~ w l k e d  on 
a little ahead, nnd lookil~g back, qav- the l)risoiicr 11101 inc I I : I C ~ I T ' : I ~ C ~ ~  
and forn-ards as if they verc  trying to get together. hilt Alfred Joliii- 
soil was b e t ~ \ ~ c n  tllrm, keeping t l icn~ apar t :  that lie l i e a d  no nnorr  
~ o r d s ,  nor pan nor heard :my scufflc, hnt heard thc prisoner tell t l r ~  (1~- 
ceased that lic nisllcd to h a w  nothing to do with h i m ;  that lie did not 
see the prisoner ?trike any b l o ~ ~ ,  but s a v  liini ~*unlring off. 

Dr.  1)ickson v a s  then caall~d, anid testified for the State. that the 
wound T T ~ S  afflicted by a long, narrow, sharp instrument, and fronl its 
appearance must hare  beell inqtalitly fatal. 

F o r  tlic, prisoner, l Ienry  Cowan, James Holmcs, X r .  G r a i ~ t  and 
Charlotte hlitchcll. ncre  cxan1inc.d. I I en r r  Cox-an swore that lie left 
Haga r  Su t t ' s  ill company Ivitl~ the others; that 1x3 walked on before 
and heard tlie prisoiicr and the deceased quarreling, and saw ,\lfred 
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tlie priqoner rnnninc. oft': tllat hc tllollglir tlic 1)riioner n a- :ifraid of 
the deceased from his g i ~  ing back. 

Jame. I l o l n l e ~  restified that S I O  l r f t  1I:lgar Su t t ' s  TI-it11 tlie others; 
that the priqoner left the l~ouse . i l~gil~g.  aiid the dei.eased came after- 
r a r d i  calling for the prisoner: tliat t l ~ c ~  l ) r i~o i~c . r  niked ~ r l i a t  lir n.anted, 
to nllic.11 tlie deceased reulied that 11c n o111d soon let llim k n o ~ ~ :  that  

struvk t l ~ e  prlsolicr 011 the 11c:id ~x- i t l~  :i brick-bat, and th:it the prisoner 
scenlcd to n-isli to : r~o id  tlir f i ~ l l t :  that  he l i e a d  t l ~ e  dec.c>:licd -al- he 
~ rou ld  kill tlir prisolier. if  there xvere 110 other negro left ill tlic, Ytate, 
and t11:lt 111. i~~for l i icd  the prisoner of the threat. 

Cl~nrlotte l\litclirll sn-ow, that :iboui ir fortnigl~t  before the killing, 
tlw d ~ r e ; ~ s e d  e i ~ r i l ~  to I I P ~  1iou.e in compaiiy ~ r i t l ~  -1lfred Jolinioii. liis 
l,rotller, and zernicd T-eV anxious to  set. tlie prisoner, wlio bonrclrd ~ r i t l l  
her j that tlie decilacrd foiind the prisoiier's cap i i ~ d  tore i t  up. saying 
that  l i ~  ~ r o u l d  scsr\ e the p~.isoner in  the * a m  \ray if lie rould fiml h im;  
and that he intt.ndec1 to kill llim n l  the r i J i  cd his l i fe;  that  X f r e d  
Jolmson I~ca rd  t l~ i - ,  nlid told liis 1)rotlic.r that t11i"- c.onld find the ]Iris- 
oner anotlier tiino: that sllc. :ilso lic,:rril ilic tlwc:iscd t l i r e a t i ~ ~  t o  kill tlie 
priso~ier tlie I7rida>- i~iglit hifore liis dc;rili ; tlint tlic d c c w s d  liar1 l m n  
on good ternis ~ r i t l l  :I yrllo\:- +rl I I ~ I I I I ~ ~  11:lri:i X t c l ~ o l l .  but had lind 
n fallilig out v i t h  lier. :ind .lit Iiad c.onic to it:rr a t  ni t~iess '  Iiol~sc, 
nlierc. t l ~ e  pri,oner T \ - : I ~  Lonrt l i~~q.  S l ~ e  te-tifird :ilw that the prisoner 

x i s  rather a stouter man tlian tllc deceased, both being young 
(412) men. X r .  Elfv qtnttd t11'1t lir t l ~ o u o l ~ t  that t h  l)ris011c.r : ~ n d  

dece:~sd  n-ere :il)out tlie s:iule size. The i~risoner. the deceased 
and a11 tlii. ~vitnesses iwe1,t Xcssi~s. (+miit a11d Elfe \\-ere colored lxr -  
soil-. r l ~ o ~  tlil.; c:~.;o, t l i ~  prisoner's ec,unscl iliaizted tllat tlic hilling 
nas  in \elf-defense, or a t  most upon a legal pro~~ocation,  and ~eqnested 
tlw court to in*truct tlie -jury, t1i:tt if t h y -  be l ic~ed that tlie decenbed 
had tlircntellcd to take tlie vrisoner's life, which mas knomi to t l i ~  
1~rim1c.r. and t l ~ : ~ r  t11c prisoner gaTe 1)acli and t ? ~ c  dec.c'ascd folloned 
Ililn. I :I< st:itcd 1,- tlie witness Cowan) thcn the killing Tvas either ex- 
cuqahle I~omicaide ill self-defense, or a t  most. a case of manslaughter. 
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Tlie court instrnrtcd tllc j1u.y. t l ~ t  if Alfred Jollnson's account of the 
transactioil w 3 r c  llir c ~ ~ r r c c t  OM,, it mas mldoubtedly a c:~sc of ~ n i ~ r d e r ;  
but if t h y  did iiot belic>\cl his account to Lc true, then if tl1c.y found 
from the e\idcncsc~ of tlrcl tllrcats l l a ~ i n g  b(m1 I I S C ~  by t l l ~  d e c e a 4 .  
taker1 in connection xritli tlic testimony girrm by the n~itucsses Smitli, 
C o x m  a i d  IIolmes, or eit1lc.r of tliem, tli:lt the tlecc:~scd mas assailing 
the prisolicr ill inch a i1lnnnc.r tlrirt he liad no nic:rws of saving his life 
or  his body f r o l i ~  sollie grc3at 11urt. but b j  liilling the dcccascd, Ilc l ~ t l  
a right to do so, and it nould be a c~rsc of csci~snhlc liomicide in  sclf- 
defense; that if they did not take that  view of the case, but found that  
the parties nrere engngcd i ~ i  a icufile, diuing ~ ~ l i i c l l  t l ~ e  prisoner killcd 
the deceased, i t  n as n case of ~nalislaughtt~r ; but th:rt if the parties 
were only trying to get together, and no blows had passed, or if the 
~x*isonrr  bad given back aird tllc dccmscd liad followed him as stated h r  
Covan, but the deceased had stricaken 110 blov, and liad no weapon in 
his lland or about l~ in i ,  a ~ l d  tlic prisoner struck hiin with a weapon 
likely to produce death, then the killing  as murder. The  jury found 
the prisoner guilty of inurder, upon ~vhich  lie mored for a new tr ial  
1117011 the gromicl of niisdircction. The niotioil XIS oxerruled and sen- 
tence of death l~roliouncvd, froin nliicalr tlrc prisoner nppcnlcd. 

RL-PFIX, C'. ?J. The instr~wtious to the jurj. seem to bc fully (413) 
respollsi~ c to ilie pr:rj er of the priwncr, mld u-e do not perce i~  e 
in tlicm, as g i ~  en, any error to the prejudice of the prisoner. The Iiill- 
ing was, unquestionably, not from necessity in  defense of the prisoner's 
person. Lord J I d e  spjs, that  i t  must appear plaiiily by the circmn- 
stances of tlie case, :IS the mnlner  of tllc assault, tlic n7c:1pon, o r  the 
like, that  the party's life was in imminent danger-otl~erwise, the kill- 
ing of the assailant is not justifiable self-defense. 1 P. C., 484. 

And X r .  Eas t  lays it down, "that a bare fear, 11o1re~ cr well g romldd ,  
that  another inte~lds to kill oncx unaccompanied wit11 an  ox crt  act, indi- 
cative of such intention, will not ~ \ - a r m n t  the latter in killing the other 
by xvag of p r c ~ c n t i o n ;  t h c r r  ? t t i r s l  l ~ c  ( in c l e f~ ia l  t l n ~ t g e v  n t  t h e  tirnc." 1 
East. P. C., 272. There n a s  llcrc 110 danger of the prisoner's life o r  
great bodily liarm ; for tlw dccwrcd liad 110 dc:tdly wxil)on,  lor mly 
means of doing the prisoner such h a r ~ n ,  and in I N  manner :lt the time, 
indicated an  iiitclltioll to do so. and t l i q  were nearly of the same 
strength. But notwitlistmiding tlic defect of c~ idencc of any colitempo- 
raneous pnrpow or abilitj-, oil the p:lrt of tlie dccwsed, to kill the 
prisoner, the cdourt left to the j m y  tlic i i iquir-  of fact, wl~etlier the 

:XIfi 



IS TEE SL-PREME COCRT. [26 

deceased n a s  assailing the prisoner ill a cleadly I n a m c r ;  which the jury 
found againrt the prisoner. H e  has, therefore, no raure of complaint 
on this 17oint. The in s t ruc t io i~~  asked, arc then to hc considered in ref- 
erence to the position, that the killing  as not more than manslaughter. 
The prayer was, that if the deceased liad tlireatened to take the pris- 
oner's life, nhich x i s  klion-n to him, aid he gale  back and the deceased 
follo~i~ed him, as stated by Cowan, then tlie killing v a s  only manslaush- 
t ~ r .  As to the threat it must hare  beell that prored by Grant to h a l e  
been made three ~veeks before, as that alone n a s  communicated to the 
prisoner. We do not perceire how that can miticate the offense. I f  
it  has an? cffeet, it  tends to slier that the killing  as not on heat of 
blood, but both intentional and of preriou. purpme;  arid therefore i t  

~ o u l d  be murder, mlless, from the threats and tlie circumstances 
(414) attending the encounter, it  should appear, t h t  it  Tvas necessary 

in self-defense-vhich Tve have already seen mas not so. Bnt, 
~iotn-ithstanding this: consideration, his Honor did beneficentl- put it 
to the jury, that  if the parties becanle e n e a p d  in a sruffl~, during vliich 
thc prisoner killed tlie deceased, it would be but maii~laupllter. 

Son-,  in the case of mutual combat upon xords  of reproach or other 
sucldcn pro\ocation, if one of the parties takes an  undue ad~an tage ,  as 
117 dra~ving liis sword, and nmkine all assault, I~eforp anotlier has an 
opportunity to draw his, it  is settled, that it  is murder. h d  so here 
~vhcre  o w  of tlie parties drew liis knife ~vithout notice to the other, 
71110 cxpectcd only a fight ~vithout TI-eapons, as the other h e w ,  it n-o~tld 
seem, ercn if the7 actually engaged in the fight, that  the former's < t a b  
bing the other must be murder, for it is plain, that the sla) er intended :I 

fight as ncll  as the other, but lie did not intend a f a i r  fight, as a trial 
of natural streaeth, but sought tlie other's blood. But in this case there 
r a s  no a e t d  conibat prior to the mortal blo~v. Under the prayer and 
imtructions Tre are to consider the case, as to this point. upon the tes- 
timony of C o n t n  alone, laying aside that of ,I. Johnson a d  the otlier 
n-ituesses. Co~van states that  both of the parties were quarrelling, and 
that A. Johnson was trying to prevent a fight b e h e e n  them, when his 
attention was drax-n to them; that  he then saw the prisoner back, and 
the deceased follow him eight or  ten steps; that  he saw no scuflle nor 
blov g i ~ e n  b -  either party, but saw the prisoner run  off-which v a s  
no doubt, immediately after giving the first fatal  h l o ~ .  LTpon this 
vidence,  by itself, it  is clear, that it is murder. T n o  men meet in the 
street, arid, upon angry xvords 011 both sidev oile of them offers a figlrt 
and the other retreats a f e v  steps, but without declining the fight. In-  
stead, ho~verer,  of fighting, as was expected by the other, ~vithout arms, 
lie that  retreats, liad either du r i i~g  the quarrel drawn liis knife and 
meant bg his retreat to draw the other on, or he fell back until he 
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could draw his knife; aild tlii111, \vitl~out warning h i i  :tdrcrsary (415) 
to keep off, and as soon its lie got within reach, and before lie 
had iilacle a blow. Ile stnbbrd liini so as with a single stroke to take his 
lifc upon the spot, and i l ~ ~ m e d i a t e l -  fled. 

Tlie prisoner not ouly took an  midue :larantage of the deceased, but 
he took it, wliile 11c meant tlic dcceased to beliere that  the7 mere to 
fiqllt oil an tyn:tlity; nllic.11 argncs, not suddcii l)assioil, hut a wanton 
and c r w l  thirst for blood. I f  to these rircmnst:mccs bc added that of 
tlicl cleceasc~l's t h a t  three necks bcforc, the case is  rather aggraratod 
than mitigated. Fo r  it t i d s  to raise a 1)ri~snml)tion of a prel ious mn- 
tnal  grudge, xi liiiali tllc onc party n as tlwn scclking to gratify in  an  
ordiliary fight, : I I ~  the o t l l~ i*  ])arty to gratify fatally under the pre- 
te~lccl of a sudden 11iutl1:11 ( ~ O I I I ~ R ~ ,  ill ~vl~iiali, though his adversary 
tlionpl~t it was to be fair, lie nieallt to takc, and sccretly did take, all 
u~ idue  a i d  fatal  :~dvautage. 

I n  consultatio~i it ocm~rreil to us at o w  time, that the case might 
1wol)erly he left to tlic jury faroral)ly to tlie prisoner, on tlie principle 
of L r w t ' s  case, Cro. Car., 6 3 8 ;  which is, that  if the prisoner had reason- 
able ground for believing that  the deceased intended to kill him, and 
wider that belief, slmv l~inl ,  i t  would be excusable or a t  most manslaugh- 
ter, tllougli, i n  trutll, the deceased liad no such design at the time. T o  
that  purposc the jealousy of t l ~ c  dcceascd, the previous fight ill which 
the deceased took all lllidue ad~an tage ,  liis threat, his rendiliess again 
to quarrrl and fight, and tlic time being night, in which the dcceased 
might be amled without the prisoner's dirco\ cring it, would be material. 
But the Court is  satisfied, for seleral reasons, that the prisoner can take 
110 benefit froiil that  principle. 

The  bclief that  a person d r ~ i g n s  to kill me, will not permit my kill- 
i11p h i n ~  from being ril~wder, unlcss he is  inaking some attempt to exe- 
cute Itis design, or, at Ic;~st, is i l l  an appareiit situation to do so, and 
t l l c r~hy  induces rnc. reasonably to think that  lie intends to do i t  imme- 
diatr,ly. IIere tlici-c crrtair11,v K : I ~  no such purpose then in  the mind 
of the deceased, as he 11:lcl no mcapon of any sort. S o r  did the pris- 
oner lmrr  :my just reaioti to tliink that t l ~ c  dec~:tsrd so dcsigned then;  
for altllollgli i t  was night, yet i t  \v:~s bright star-light, so that  
all the cornlmiy could sce cncli other distinctly, and the pris- (416) 
oncr iilust hare  seen that tlic deceasctl mas not armed, o r  that, a t  
least, lic did not aplwar to Iw :rrnied. Tlw most, tlten, that  could be made 
of it mould be, that the 1)risollc.r may h a w  thought that  the deceased 
miglit be a ~ m e d ,  aud. tliercforc, tliat lie might intend then to kill him. 
Rut  s ~ w h  :I remote conjecturi~ \rill not antliorize one mail to kill an- 
other. There nliglit liarc been more in it, if the deceased had been 
found lurking on the way of the prisoner in the dark, when he could not 
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tell nlietlier lie n a s  armed or not, ljnt might p r ~ w n ~ ( '  from his ill d l  
ton-ardq hiin and the situation in nllich lie T T - ~ ,  found, that he was. But 
it cnrlnot :rl?pl;v to case vhere  there i c  light enough for the parties to 
knon. tach other, and upon a n~nt l la l  qnarrel t h e -  begin n fight, in 
~ h i c l l  ncitllcr partv appears to he arnied. and one of them secretly 
pwpare i  a dead1:- weapon, n i t h  nhieli hr. aqsnils and kills the other, 
n h o  in rcdi ty  ~ t ~ s .  n i  lie appeared, not armed. Beqide., the prisoner 
did not allcee, in his defense, that  he  believed a t  the time that  the de- 
ceased intended to kill him. and under that  belief, that he slew him. 
H e  prayed for instructions on the allegation, that the deceased did in- 
tend to kill him, and not on the prisoner's reamlable, though mistaken 
belief, tliat he so intended. As the prisoner alone po i i t i~e ly  knew the 
state of his own mind on that  point, and he did not brinc forward the 
idea of snrh a hp1it.f l l a ~ i n g  l-~een entertained 117 him, tlw court and 
jurv could not pwsume it. 1 lor r .o~ er, i t  has often been decided that  
according to the constitution of this Court, Tve cannot reverse a judg- 
nient, bceauw it docs not appt,ar ill thcl record t h t  the T crdict ought to 
11:lr-e l m ~ i  g i ~  ell, but onlj for error al)lmrcnt in the decision of tllc court. 

Therefore, an omission, merely to g i ~ e  instructions that  might hare  
bee11 proper, if asked, is not error, but only the g i ~  ing ~r-rong instruc- 
tions, or  the refusing right ones when asked. TI'P do not know in this case, 
tliat thc judge did not submit this i i i q n i ~  to tllc j n r r ;  for the e~ idence  
and occnrreuces at the trial are not full7 set forth in any case, but the 

appellaut states only so mnch as is material to the points on 
(317) n-hich he excepts to the opinion of the court. But a t  d l  events, 

it  docs not appear, that  the prisoner prayed any instructions 
on this point, and tlierefore he cannot complain of the omission. There 
is iio error in tlir judqmcnt; IT-liich will be certified to t11c Superior 
Comt. 

DAXIEL, J., disscmting : There is not a particle of e~ idence in the 
caw, uhich  viould a u t l ~ o r i ~ e  the conrt and jury to say, that the prisoner 
had ? m l i c e  o f n ~  ct lrougll t  c 1 1 7 1  r 7 s s  againqt the deceased; but there ia 
abundant elidencc, tliat the decenlcd had P.r.pr.ess innlice against the 
prisoner. The p r i~one r  in the night time left the house of Hagar  S u t t ,  
n~histling and apparci~tly in :I good humor. Thc deceased said nothing 
to liim in tlie house, but as soon as tlit prisoner left the house and 
was in the dark, IIP llailed liim ; and. 011 l~eilig c i ~  i l l -  answered by the 
prisoner, returned t11e a n v e r  b ~ -  curses and a h u s i ~ e  language; and then 
refused to s~lbniit his complaint, \ r l ~ a t e v e ~  i t  nas,  to the a x a r d  of the 
company, but said, he shonld let the prisoner Irno~r- wliat he wanted, 
when he should come up n it11 him. B e  did corlle up, and immediately 
an efiort for combat ellsued betreen the parties. 
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The prisoner, being n little loth to cuter into it, retreated. The deceased 
pressed 011 him, mid in liis nd~allcc stooped d o ~ ~ n ,  as if in the act of 
picking up somctliing, mid at tliat n i o n ~ n t  the prisoner gare him one 
blow with a deadly ~ ~ e a p o n ,  as it seemed from the nature of the ~ o l m d ,  
for the instrument was not seen by ;my of the company, from thc dark- 
ness of the night or some other caurc. From this eridence, the prisoner 
mas guilty of murder by malice implied in lam, unless he had then 
a r.easonablc g ~ o z ~ ~ i r l  t o  lw7icre,  tliat a felony mas intended and about to 
be committed on him by the deceased. I f  hc then had such a reasonable 
g o u n d  of belief, although it turned out, in fact, that no felony was in- 
tended by thc deceased, still it n-as not in law a case of murder. East 
P. C., ch. 5, see. 46; 1 Hale, 470; Foster, 299. Notwithstanding this 
was the only gronnd of defense the prisoner had, the court did 
not, as far  as wc can learn from the case sent np here, inform (418) 
the jury that sucli was the law; nor does it appear that tlie court 
said one word to the jury upon this, the onlg possible ground, the 
prisoner had to escapc the cliarge of murder. The jury, it scrms, were 
left entirely uninformed and in the dark, as to the law on this point 
of the case. And whether the prisoner had thcn a reasonable ground to 
heliere the deceased mwnt to take his life, was a matter of fact, for the 
determinntiol~ of the jury, and not for the decision of the court. Take 
all the eridence in the case and i t  seems to nw. that the prisoner had 
strong grounds to suspect, tliat tl~eii was the fime t lw deceased mas 
about to take his vengeance on him, on account of his jealousy of his 
mistress, and also to execute his previous threats. These threats had 
been toId to the prisoner; and he innst have known, that, about a fort- 
night before, the deceased had torn to pieces his cap, and also the threat 
be then made. I t  being done at his boarding house and in the presence 
of the inmates of the house, they must have told him of it. 

But it is now said for the State, that this Court cannot see from the 
case sent here, that the prisoner's counsel prayed the court to charge 
tlie jury, that if the prisoner had :I reasonablc ground to believe that 
the deceased intended thcn to kill him, there in t l l ~  dark, it was not a 
case of murder. The prayer is not rery definite on this point, I admit; 
hut the counsel did pray thc ronrt to inform tlie jury that from the 
evidcnce the prisoner was not guiltv of murder, but that it was only a 
case, at most, of manslauglitcr. Thr rourt charged, that, as tlie de- 
ceased was unarnled, and had not stricken the prisoner n blow or eren 
touched him, the slaying with a deadly weapon was murder. So far, 
there can be no complaint of the charge; nor do I perceive from the 
case, that any objection had becn raised on the trial to a principle of 
law so plain, if the prisoner knew that the deceased mas un:trmed. I f  
the judge had continued on liis charge, and told the jury, that even if 

309 



I S  THE SrPKEXE COURT. [26 

the deceased n.as tlien ullarlned. :md it afteryards apl)eared that the 
dewased did not the11 i~ i tend to commit a felony on the prisoner, 

(419) still. if,  from the antecedent threats and conduct, and the then 
language and conduct of the deceased and the darkness of the 

niglit, the priwiler believed that tlie decea.ed n a s  armed with a dirk 
or other deadly ~ rcapon  a d  intended to kill him, then i t  Tras not n case 
of murder. I say that such a charge would l i a ~ e  c o ~ e r e d  the TI-hole 
cw+. The prayer of the c o ~ u l v l ,  it  qeenl. to me, c o ~  cred the last ground 
in the case, as nlucll as that  upon Irllich the judge spoke, and. as the 
judge did rharge, his charge, 1 tllink, should have extended to that part  
of tlie law, on wliich the l)riqone~- had some riglit to expect liis case to 
bc taken oyt of the crime of murder. I think the prisoner should h a l e  
hi* case Imt to auo t lm jury. 

PER C'i RIAM. S o  error. 

C'ifed: S. 1 % .  Har As, 46 K. C., 195 ; S. L.. Dixon, 75 K. C., 280; S. 2 % .  

Boon, 82 S. C., G52; ,q. I .  S a s h ,  55 S. C., G2O; 3. v.  E o g e ~ s ,  93 S. C., 
531; ,C. 2%. Gooch, 94 S. C., 1002; 8. 2.. Hensley, ib. 1031 8. v .  Whit- 
s o l ! ,  111 S. C., 699; ,\'. 1 , .  B!jrd, 121 S. C., 687 ;  +Y. c. Eurrett, 132 S. C., 
1OOb. 

THC HEIRS AT LdTT 01: JOSIAH COLLINS v. T H E  H E I R S  AT LAW 
O F  CHARLES HAUGHTOS. 

1 111 tlie ct1.e of a petition to a couutg court to permit a party to cut a ditch 
for the purpo\e of drainiug his land throuqh the laud of another, the 
jnr) :11oue h a ~ e  the power to decide n-hether the ditch ii: needed, how i t  
41:lll be dn- mid the damaeec: to be paid to the owner of the lmd. The 
c~ounly w u ~ t  cnu only direct the verdict to be recorded, or order a new 
j u q  

3. S o  ; l ~ i ~ ~ e i ~ l  liw from the deci~iou of the county court 011 t h e ~ e  inatterv to 
the Superior Court 

3. The Superior Court may. 11owexr. reviue the cleciiion of tlie couuty court. 
either 1,) writ of error, or by a c w t i o r c ~ ~  i in the nature of n   nit of 
error. 

APPEAL frorn an  interlocutory order, l la i lcy ,  J., at  Spring Term, 1844, 
of C~ron -  i\-. 

Petition filed in the comlt -  conrt of C ~ I O T W I ~ ~ ,  at August Term. 1838, 
for a drain, u d c r  the 1)roTisiolis of the act, Rev. Stat.,  ch. 40. At 
February Term, 1839, of tlip .aid court a jury m-as appointed. The 
cause n - a h  continued from term to term, and a new jury TI-as appointed 
at 31ay Trrm, 1843. Tlw rpport of this jury was returned to August 
Term, of tlle wine year. and the report V:IS a t  that term ordered to be 
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set aside; from u-liich order tllc~ petitioner appealed to the Superior Court 
of that  county. At  Fal l  Term, 1843, of the Superior Court, i t  was 
ordered tlint tllc shn.iH snnm~oil t 1 1 ~  old jury to go upon the premises 
and report tlic ~ i t l t l i  mid depth of t l i ~  ditch and (.anal. This jury made 
a report as to the width a ~ r d  tle1)th of tlic ditch to Spring Term, 1841, 
when t l ~ c  l)etitioi~ers~ cou~isel niorcd for the confirmation of both re- 
ports. His  ITonor, beil~g of o p i n i o ~ ~  that  the Superior Court a t  Fall  
Term, 1813, erred in makiiiq the order, refnsed to confirm the reports. 
The  connsi~l for the l ) c ~ i t i o i ~ c ~ ~  tllc~i inorcil for Icaw to strike 
out  of tllc f i r ~ t  r('1)ort of ~ I I C  j ~ l r y  the \rord,i, i l l  r('l:~tioii to the (421) 
d i n ~ n ~ s i o n  of thc ditch. "or lcss, if tlio~lgllt xuffific~ic~i~t by t l ~ e  pcti- 
tioncrs," and for tllr confirlli:1tio11 of that wport SO :rnicnded, which, 
being objcctrd to by the ddc~~dnli t ' . ;  c.on~lscl, mis  refused by tlie court. 
T h r  petitioners, 1,- l caw of tlic c.o1wt, al)pealed from the decisions on 
these motions to the Supreme Conrt. 

X s s r ~ ,  J. The 1)Iaintiffs are the owllcrs of the tract of laud described 
in  their peti t ioi~;  i ~ ~ d  in order to reuder i t  of serricc, i t  is necessary i t  
should be draiilcd, which can he done only, as they allege, by carrying 
the ditcllcs throug11 t l ~ e  land of t l ~ c  d e f e d a n t ,  mllicl~ lies bclon. a ~ d  a d -  
joining theirs. To this the defendant is oppowed-and t l ~ e  plaintiffs 
file tlitir pctitiol~, to procwrc3 autlmritj- so to do. By c2hal)tcr 10 Fle~iscld 
Statutes, the mode i:, p o i n t d  out, which in  such a case is to be pnr- 
sued. The court of the county, n-11c.w the l m d  lies, is directed, upon 
tlic, filing of the, petition, to appoint tn-clre freclioldcrs, who s l~al l  go 
ul)on the prcmisrs, and, upo~ i  tllcir oaths, determilir, ill the first placc, 
whrtl-rer it is 1ircc.ssnry to rlrail~ the land, and, if they so find, tlicn they 
shall direct tlw ditch to bc v~ l t  '511 such niaililcr and cstcnt, as mill in 
tllrir opinioii most cffcct~~ally sccilre the land tlil.ough whirl1 it passes, 
as well as wl~ere it termi~latrs  from inundation," and shall d u e  and 
assess what darr~agcs tlic 1)roprictors of the l a ~ l d  through n~hich i t  passes 
i l l  s ~ s t i .  By section 2 it is 1)r01 idcd, that tlw jury "slmll make a 
f a i r  return of t l i c ~ i ~ ~  wliolc l)roc.cwlings to the licxt succeeding county 
court, which shnll bc recorded in tlic said colrrts rcspcctircly." The 
jury, thus constituted, is the spccial tribunal to ~ ~ h o m ,  by the act, the 
poTver csc111sirc~ly Iwlongs to say, ~vlretller the land docs nwd to be 
drained, and, if so, 11o\v the ditches shall he dug, and the amount of 
the damages to Ire paid to tlic o\r.aers of the land, through which (422) 
they may pass. Over thesp questions the county court has no 
co~itrol, except that of saying whr~ t l l c~  the report mhcn made shall be 

311 



~ ~ c o r d e i l .  FOY. tlioneh the nords of t11~ ar t ,  in this lmrt of it are 
~ ) r ~ r e n ~ p t o ~ r .  bLth:it tile r ~ l ~ o r t  \h tr l /  be ~wordcd,"  it is manifest from the 
>~roribo- contained in the latter 11~1-t of the Qamc section that  tlie Leg- 
1.1ati~ri. did not inteild to take from thr county court the power to pass 
11pon it. The writ dirccted to the sheriff to summon the jury is  in the 
nature of a n r i t  u d  q v o d  di~rrl~,unz, and the inquisition, being in its 
na tuw c ,.  pit^ is on it, rcturn tra~ersable.  2 Bnrns Justice, 669. I f ,  
tlicn, it sllall appear to tlle court, that the ~ e r d i c t  of the jury is irregu- 
lar  or unjust, t h ~ y  may q u a 4  it and select another jurv to go upon 
the prcmi~es.  I n  this case the court refused to siiffer the ~ e r d i c t  of 
the jury to stand, a11d did set it  aside, and from the decision the plain- 
tiffs appealed to the Superior Court. We are of opinion that  i t  mas 
not  a c a v .  in ~vhich nn appeal could he granted. R. I?. I .  .Jones, 23 S. 
('., 21. i- in l)rincipl(> tlie ,amp xit l l  this. By thc act incorporating the 
c ~ m p a i i ~  it iq dirclrted that tlw cnounty court shall direct f i ~ e  freeholders 
to go upon the premib~s,  and tlweq- the damages sustainrd hj- the pro- 
11rictor. or owners of land. ~rllicall should he condernn~d for the use of 
the road. Thc f ~ ~ ~ h o l d e r ~  appointed by the court had performed this 
cluty and rnndc a ret1u.n of their T crdict to the county court. Excep- 
tion. to the rerdict v e w  filed h v  the plaintiffs and o\-crruled, and the  
~ e r d i c t  ordered to he rworded. From this action of the county court 
: ~ n  appcal xws taken to the S~iperior Court, and, the appeal being by 
that court dismissed, tlie case was brought here. The  judgment of the 
Superior Court was affirmed, and this Court said-"The enactments in 
our atatntcs, regulating appeals and procwdings in the nature of ap- 
pcalb, ~ r h i c h  allons to mi? person, plaintiff or  defendant, or  an? one 
int~lcdsted in  a suit, to appeal from any judgment, s~n tence  or decree 

of the county court. has, it seems to us, no application to the 
(42:I) finding of a special tribunal, merely recorded in  the county 

court." The report of the commissio~iers must, i t  is true, be :tp- 
prc1~ed h y  the court, and cannot, but bv their order, be placed upon 
tile records; but, ~v l l e l~  so recorded, it is but the unard  of the jury o r  
their rerdict. and nor the judgment, sentencc or decree of the court. 
The only difference, bet~veen the case in 1st Ired. and this is, that  in 
tlie h t t c r  the court refubed to order the wrdict  of the jury to be re- 
corded and set aside: in the former, the ~ e r d i c t  lvas attirrned and ordered 
to lie recorded. I f  there can be no appeal in tllc latter, there can be 
none in t h ~  former. I t  has been settled by repeated adjudications. that  
an appeal from the county to the Superior Court takes up  the vhole 
record, end the trial in the latter is a tr ial  c l ~  noro.  In this case no  
such trial could take place; for  the power to select the jury is specially 
delegated to the co~inty court, and in the case in Iredell the court say 
"thr mode of proceeding was intended to be cheap, summary and ex- 
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peditious, a11 wliic~h pnrposcs noilld be frustrated h>- allowing to either 
party the m~lilnitcd right of ;~ppc:rl." Indeed the c2nics. in principle, 
are so mucli the s;unc, that it is dificwlt, in assigniltg t l t ~  i'easnns of our 
opinion ill this caw, not to run into the reasoning i:l that. We there- 
fore ~ f r r  to it,  as gorc~raii~g t h i ~  ca+, 11icrely repc:ltinq tli(1 coii~lusion 
of the opinion then prono~mced. hr dntving the parties the riclit of 
appeal in cases of this kind, wc do not deny them the p r i d c g e  of I ~ T -  
inp  their cases heard before a superior tribunal. Any error, which 
map  be committed by the conntp court in its action, may be r e ~ i s e d  
and corrected in the Superior Court, through the instrumentality of a 
writ of error, o r  writ of c e r t i o r u ~ i  in the nature of a writ of error. 

We do not think his Honor comnlittcd any crror in refusins the mo- 
tions submitted to him. 'rhc rerdivt of the jury, rctnr~ted to him, 
was a proceeding under an erroneous order made : ~ t  tlir preceding term, 
and was on its face irregular :11d unjust i n  a3sessing no damages; and 
he certainly possessec1 no po\ver to alter the rerdict of the jury 
rct~lrned to the rolnity court, nor could he unite thc two, as the (424) 
latter  as returned before :i tribunal, possessing no jurisdiction 
of the case. and under ail order conferring on the jury no power to 
act. The only crror roninlitted by the jndec. was in not tlirnlissing the 
appeal, as impro~ident lg  granted, which 11c doubtless mould h a v  done, 
if the motion had beell sllbniitted to him. 

Wc are of opinion there is  no error in the opinion appealed from. 
The Superior Court of Chowan will dismiss the appeal to that  court and 
issue a, proccdrndo to the county court. 

PER C ~ R I A ~ I .  Remanded. 

Citctl: Brooks 1%. J l o ) , q u ~ ~ ,  27 S. C:., 483 ; S'tunl?j 1 ' .  Watson ,  33 N.  C., 
125; iS'Xitlncr 1.. X i x o n ,  52 S. C., 344; Durden v. Sinzmons, 84 N .  C.,  

. 558; Por trr  1 % .  Armstrong .  134 3. C., 450. 

THOMAS 31. CARTER v. IIATTHETV PAGE.  

Where A. and B., owning larlds adjoining, agreed that 13. might cut ditrlies 
on A.'s land, which were useful both to A. arid G.. and they should be 
dug under the direction of A. and until he was satisfied, and when the 
ditches were accordingly so dug hy B. :md uscd and enjoyed by him 
during A.'s lifetime and for three years :~fterwards without cornglaint: 
Held that although the license to lise the ditches on A.'s land expired on 
A.'s death, and the person succerding to his title might fill up these 
ditches, if he thought proper to do so, ret  he could sue B. for a nuisance, 
especially without n renson:ll)le noticar! to discontinue the use of the 
ditches. 
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IS  TTTE SrPREXE COURT. 

APE IT fi om I ~ U I I ,  I,. J . ,  :IT Sl~ri i ig T e r n ~ ,  1-44? of C'110v AS 

Case to I c c.o\ cnr tl:rin:~?.es : ~ l l ( ~ c t d  t o  h n ~  11( (w -uytainrd tlie plain- 
tiff 111 injrlri112 11;. ('raps 1 1 1  1\41 anel 1\42, hy the 71-ater n1iic.h the 

tl(>fcl~dant V ; I I I ~  to flrnv fro111 liis l a l ~ d i  npon tile lands of the 
(423) l~laiiitiff. :~nd d s o  for daniagr done to the crops of tlic plailitiff 

ljv tlic -toek of the i~c. igl~l~orl~ood.  nliich it r a s  :~llt.gc.cl. entered 
the field. of tlic plaintiff at op~iiino. made I ) r  the ditclic; hertillafter 
ri~cntio~ic.tl, c 11t 1)-  thc c l c f e ~ ~ d a ~ ~ r .  

The plaititiff p1,orc.d tliat Ilc. took 1)o.scssiou of tlip land-. :rllw,rd to 
b(. ii1j1uc.d 1 ) ~  tlie n :~tcr  frorn tlic. tlefrndant's lalid, in .Jaiiuar-. 1q41. 
imnledi;rtclr after he 1mrc.11a.c.d: a i ~ d  c.ontinued therein c u l t i ~ a t l n ~  the 
w n e  nl)  to tlic tinw \\licii tlii, ,nit was i ~ ~ s t i t u t e d ;  tliat Chxr1t.s Haugh- 
tori n a i  tl~c' fornir~r on ncr ;  tlint ~ J T -  hi. d l  lie authorized the sale of 
liis land b>- 111s executor, nllo sold ~t ill January,  1941, to tlie 1)laintiff. 
Hc t l m ~  41oncd that t l ~ r  defendant's f a rm l a -  to tlie nest of the plaill- 
tiff's, and n :IS w1)aratcd from t l i ~  ljlaintiff's by :I pul)lic road;  that the 
Tratcr froni :I large part of tile defendant's laud is drai~lecl to  lie road, 
nlwre it i, rc.cei~ec1 1,- t uo  large ditclles. one ot  \~-l~ic.li r1111. tlirol~pll 
the cleared 1t11id of the plaintiff, and the other, after runiiing on t l~c 
dcfcndalit '~ land for itbont four liuntlrcd yards, tlit~u I nrie,- it, direction 
ho that it r u ~ ~ s  on the 1)laiiltiif'- I::litl 111rtil it unites 71 ith tht. ditc.11 first 
i r ic .~~tioi~cd; and, bclon this intcrsectioii, a ditch t ~ w n t y - f i ~ c  fect v ide  
i, cattinucd. in all cazt\rardly directioli through tlie l~laintiff'e (.leared 
1 1 d  T1ic~ pl:lintif? tllen p r u \ ( d  the i i l j~ l ry  done to 11i. c r o p .  ill 1941 
a i ~ d  1$42? I , \  tlir n a t r r  c1r:tined 1, tlie defrilclant fro111 his land into 
:111d tlirougli t1ic.c~ clitclic>; and tlint his crops for those year. vere  in- 
j n r d  1)y tlic 110gi of tli(2 ~ltiglilmrlioocl cctting into his field. : ~ t  the 
tc 1 ~ z i , l  i of tht' ditclie~. 

r 3 l l ie  dcfet~daiit t l im l ~ r o ~ e d  1,- Iii- o~crscer ,  that Charles IT:~u~ll ton.  
tlic for111(>1' on i i ~ r  of t11:' 1)laintifi'- lands, t11~cl 111 SOT c~inl,c~r or I)(,- 
ceniber. 1q39 ; t11:1t in the spring p r e ~ i o u s  to liis c1e:~tIi. the n itne,.; n-itll 
tlic d r f c i ~ i l , l ~ ~ t ' ~  liand- c2ut the tlitcll first mcntioiied fiftcjc.11 feet vide,  
and tlie other ditrh. from tlie point a t  7~-liicl1 it enters the plaintiff's 
l u id  to the point of intersection tm~ehe feet wide, and thence a 
ditch tn.elit~--file fect ~ d e  in an east~vardly direction to n f e v  yards 

beyond the cleared land of the said Haughton, now belong- 
(426) ing to the plaintiff; that  all three of the said ditches were cut 

n-it11 the assent and under the direction of the said Haughton, and 
~r l icn  coniplctcd, llc expressed his satisfaction ~ i t h  tliein and said he 
llad 110 donl~t  liis land woulcl 1)rodnce better than it ever had done; but 
that, if Ile required it. the defendant was bound to widen them, and cnt 
the tn-wty-f i~  e feet ditch still fnrtlier in an eastn-ardly direction, down 
tEic sn amp. This n - i t n w  st:ltcd, tlmt. shortly after the plaintiff pur- 
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chased the land, tlle defendant, through the witness, applied to him for 
the purpose of clearing out tliosc d i t c lm;  to n-11icli the plaintiff replied, 
that, as to tlle twelre foot ditch, he n~ould not consent that  i t  should 
be done, and, as to the other ditch, lie wo111d ~withcr  give nor witlillold 
his consent, as he did not know his rights relatiye thereto. Much evi- 
dence n-as introduced on both sides as to the ~iecessitv of extending the - 
twenty-fire foot ditch, to protect tlic plaintiff's lana from i ~ n ~ n d a t i o n  
after heavy rains, and as to the damages sustained by the plaintiff; 
some of the witnesses stating that  tlw plaintiff was injured to a eon- 
siderable amomlt, a l ~ d  others that  the ditches were a benefit rather than  
an illjury, to the plaintiff's lalld. The plaintiff then prored, that  
Charles Haughton, in liis lifetime, complained of the injury that  his 
crolls sustained by tlle ~ i~a tc l -  from the defendant's laiid, m ~ d  that  in 1838, 
to i'rotect llinlsclf against it ,  hc stoplled one of these ditches, which 
were then n~ucl l  snlaller, and had not been widened, etc., by the defend- 
ant's oT7erseer, as whore mentioned. A witness prored a conversation be- 
tween I I i ~ ~ l g l l t o l ~  and tlie deffndallt, shortly aftcr the stopping of this 
ditch, ill n.liicli IIanghtoll offcred to remore the obstruction, prorided 
the defel~dalrt ~ ~ o u l d  cut the ditches, so as to l~rotect his land from the 
injury,  nhicli llc alleged i t  sustained hy the water, mllirh came do~vn 
tlie ditc.11 from tllc dcfclidant's laud;  i n  ~ h i c l i  conrcrsa t io~~ tlie wit- 
ness understood t l ~ c  dcfc~ldnnt to say, lie did not object to the ditch 
remaining closed. as 1ic  odd draill liis laiid in a~lotllcr direction. I t  
was also in evidcilce, that a 11earv rain fell, d i l e  the ditch Jms closed, 
and a considerable lrortiou of the defe~idant's fa rm v a s  in conse- 
quence flooded. I t  1x1s then proved, that ,  in 1839, the said (427) 
Haughton and the dcfcndant came to an  undwstanding about 
these ditches, bv ~ ~ h i e l i  the defendallt agreed to cut the ditclies as 
Haaghton might direct aud until h r  was satisfied; that  aftcr they had 
been cut by tlle defendant's orerseer, as liercin before described, Haugh- 
ton said he m ~ s  satisfied; but if they did not drain the defendant's land, 
and protect his, Haughton's, from inundation, lle should require the 
defendant to cut them still further. The  plaintiff then offered to shorn 
by a witness, that  IIaughton, in liis lifetime, expressed to him liis dis- 
satisfaction with the said ditches, after they were so cut. The defendant 
objected to this evidence, as tlie fact was not communicated to him. 
The judge admitted the testimony; whereupon the witness stated, that  
EIaughton did cxpress liis dissatisfaction to 11i111, but there TI-as no evi- 
dence to show that  his dissatisfactio~~ was ever com~nunieated to the de- 
fendant. Tt n7as in cridei~cc tliat after Haughton's death his executor 
cultirattd the f a rm onc year, and the ditches remained as a t  his death. 

The  defendant contcwded that as tliese ditches were cut by liirn, with 
tlle assent of IIaughton, the former owner of the land alleged to be 



irijured, before an>- action could l)e maintained by the present plaintiff 
apuinst the clcfcudailt, 11e slioiild give notice to the defendant to dis- 
contiilue the d r u i ~ i  tlirough his land. 

II is  I lonor instrui.rrd tlic, ,jui,y, that' tlie (.oliTl.act, if :my had been 
prowd. 1)y n-liicll Cliarlcs H:~ughtoi~ granted to  the defendant the p r i~ - -  
i l e p  of dra i~i ing  liis va t e r  tliro11g11 tllwe ditclics, \I-:IS 111erel- a per- 
soiinl c~mtract  :1nd did not pa-s u-it11 the land to tlie plaintiff ; and tliat 
s1w11 :I cmntract ~roulcl be binding begween tlic lx~rt ics and their per- 
sonal re1,resentatire.s o ~ l l y ,  if binding a t  al l ;  that  tlie el-idence p r o ~ e d  
a licwse o~l la ,  froin Haugli toi~ to the ilefr-.lid:~lit, t o  drain thraugh 
FI:i~~gl~toil 's lalid. n-liicll licci~se ni~tllorized the defendant so to drain, 
~u i t i l  iiotice of disco~itinua~icc., or until the dent11 of either party, which 
of i twl i  n-orked a rerocation of tlie liceme; hut, as betn-een the plaintiff 

;ind the present defendalit, the license ~ ~ o u l d  not authorize the 
(42s )  dcfcndant to continue so to drain, nor make i t  illcumbent oli 

the plaintiff to g i w  1lotic.e of discontinuance; and if tllc plain- 
tiff I ~ a d  sustained damagc!s 117 reason of the defendant's so continuing 
to draiu, after the plaintifl's possession of the land, :ind b~ the stock . . 
gett111g "1 amta t ed ,  tlitli I I C  TKIS cntitled to reco\-er. 

The jury returned n verdict for the plaintiff, a i d  judgment being 
re~ltlered ni,cordilig,ly, the dcfelidant appealed. 

S I i r r  J .  Tlic, (a-tcru part of our State co~it:rins n larei. hudv of 
laiicl, c.nllcd ~n:1111p I:ii~di, \~l~ic. l i .  :I' its ilame importi.  lie. \ ( T T  Iov, 
and i~ ~vi t l lo i~t  ~ : i l u e  111lle.s cl~aincd. A\fter the supi.rfluouq n-ater, 
hon PI  ~ r ,  ib r ~ ~ i i o ~  ed, i t  i. ~ x c . ~ e d i ~ i g l \  f ~ r t i l c  and i-:~lnablc, heine llcarly 
inr-.xlinu-ribk 1 ) ~  c.ulti~:rtion. It i i  tlierefore oh~ io i ldv ,  tlie intcrctbt of 
eac.11 in t l i~ idnal  land-llolder to I l a ~ e  liis land drained, as t l i e r ~ b -  its 
I aluc in nlarLet, nntl a,  :1 1)roducti~ c fund. is gr ta t1~-  c>nlia~iced. But it 
oftin. if not moqt f~cqneii t l> occur,. that  tlw land of one nix1 cannot' 
hc drainctl, TT-itliol~t c.:irving the dlti.lics tllroueli that of anotlier. To 
this IIP I I M ~  iiot I)c diymied to acwdc. ns l i o ~ r e ~  er  certain it might be 
t l ~ t  the dr:iini~ig tlw 1:lnd n-ill con t r ih t e  to the interest of all, he may 
not think it Jirw.y:rry that  his land should be burthened with works for 
that 1,ilrl)osc. Such. l i o ~ ~ ~ e r c r ,  arc the extent and I d u e  of those lands. 
that it is a ~ m i t t e ~ ~  of national concern, the? sliould be reclaimed. By 
so cloi~ig, tlirh Iie:1ltl1fu111c~+ of the ~urro~uic l ing  country is ultinzatclv 
i n ~ p r o ~ e d ,  the procll~cti~ e re.ourc~, of the State cnlargcd, and its a h i l i v  

to support and sustain an increased population added to. -1c- 
(420) cordingly we find that as early as  the year 1795, the subject was 

hrouglit to tlie notice of the Legislature, and t h e -  passed an act, 
3 1 G  
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taking from i n d i ~  iduals, ]lot oi l1 t l ~ e  pon er  to refuse tlic. p r i ~  ilese of 
draiiiing tlnongh their lal~ds.  bnt the po~vcr of nftcrv-:~rcl, t l is tnrbi~y 
the owner of tlie drains ill their posscssio~l allel ILK of tl1(~11. 1-01' the 
law clcclares, tliat where the petitioner ilia11 11:i\c 1):iid tl~c, :~bsessecl 
ralnc of tllc l a d ,  "lic or they, their h i r s  and aqsigns sllall tliereaftc,~* 
he rested n~it l i  :I good slid snficic~lt title, ill fee for t l l ~  land lwtitioilecl 
for." Rer.  Stat.,  ~11. 40, scc. I .  

This  :1c4t slrov s llon- clcel)lj- the public i~iterest is conccr~~cd on the 
subject. The o n ~ ~ e r  i i  ]lot o111y coinpelled to s~iffcr the ditcalles to be 
dug t lrro~~glr  his I:~rid. but tlre land itself, so f ; ~ r  :is is neccs-ary to t l i ~  
run~uing of the ditcl~es, i, t ; ~ k c l ~  from 11ilil and tra~lsfcrrcd to :~l~otlicr- 
an  :ic2t, on thc part of t l ~ c  Lc~gisl:lturc, :~ l lo~~- :~l ) lc  o i~ ly  in c.:ise,, ~ ~ l l c r e  
the public iutclcst dcnla~lcls it. This acet, liowe~cv, does not take from 

the lh in t i f f ,  ill t l ~ e  coul~ty of Chon : ~ n .  amcl iq sn-aml) l a ~ ~ d ,  :mtl thc 77 nter 
~latur:llly iniuis fro111 tl~c. formr~r o ~ i  to tlie latter. 111 order to itq ~ c -  
cessfd c~il t irnt ioi~,  it rcyuirr,s to 1w drai~led. T l ~ c  ~ ~ n b l i c  1 ~ ~ t c 1  dilides 
the l~ossessio~l of tlle p:irtic\. C11:1rl(w 11:1ugIiton fori1m.1,~ o w ~ e d  the 
land, now thc. pro l )er t~  of tlrcx p1:lintilf. * i t  1~7liat time :t11d h. ~110111 
tlic ditches wl rc  o r i i i l i : ~ l l ~  due the caie does 11ot disclose,, but t h y  
were there in the spr i~lg  of '38,  tlloligli sniallcr than now. 

111 the spring Charles H :~ug l~ ton  stopped u p  one of the ditches, 
~dii(4li n a s  on his on.11 lalid, :ind aftcl- doing so proposed to the 
d c f c ~ ~ d : i ~ ~ t  to ~ c - o p c ~  it. if 11c nonld cut n l d  ol~cii :ill the ditches, (430) 
so : I \  to p r o t ~ r t  his 1a11d froiii tlic i1ij1u.y v-lricl~ the n:ltc3r rul~ninq 
fro111 tlcfnidnlrt'~ 1;rild o ~ r  t6 hi.;, occ.asionyd. This propoiitioil n a s  dc- 
clilrcd 117 t l ~ c  dcf(1nd:rnt. o11 the g r o ~ u ~ d  that  11e could draiil hi, 1m1d in 
ai~otlwr direc*tion. ,lftcr this, the partiec, did come to ail underst;ind- 
ing 011 the matter;  : u~d  it TV:IS agreed that the deferldalit s110uld cut all 
his clitc.l~cs that n erv wqnired as well on his on.11 land as 011 J Faughto~i's, 
mld t h y  were to be (lug under his, ITm~gllton',, dirertion, :tnd until he 
mas hatisfied; and the>- were to bc dug in tlie sprinq of '39, and Haugll- 
ton tlec1:ired lliillself wtiqficd :ind tliat he h:id 110 clonbt. his land n o~ilcl 
prodncc. more a b u ~ ~ c l : ~ l ~ t l -  tl~:ln c w r  it did. I n  the fall of that year, 
TI:~ligllto~i tlictl, and his ol-crsccr cultiratcd the lniid until J:~ii., '41, 
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wlien it 11-as iold to the plaintiff, who took immediate possession. The 
\ n i t  issued in March, '43. Four years, then, after  the ditches v e r e  
(lug, elapsed, heforc the suit x a s  commenced, and during that time the 
defendant is not apprized. as far  as the case discloses, of any dissatis- 
faction on the part  of the former or present on-ner: and ~vithout any 
~ u r l l  notice or request to abate the unisance, he is sued. The question 
submitted to us is, ~ rhe the r  under such circumstances, the plaintiff can 
maintain this action. We arr  decidedly of opinion he cannot; that  i t  
n.ould be unreasonable and unjust to permit it. F rom the case as sent 
to us, TW consider IIaupliton as the person ~ 1 1 o  dug the ditches. They 
11-ere by agreement dug, as he directed and under his direction, for the 
mutnal be~wfit of the partics. I f ,  after being finished, they did not 
snfficiently drain the defcnclant's land and protect his, EIaughton7q, from 
inunilatioa. the defendant, under the direction of I-Iaugllton, m s  to  
ha\  e tllpnr cnt farther, ~o that tllc nhole control of the matter Tvas 714th 
him. Tlle right, thu. acquired bj- thc defendant, to drain his land 
throupht the ditches of Hanghton, and orcr his land, v-as but a license, 
subject to the control of Hanphton, and lip iniglit at  an,^ moment, h a l e  
nithdran-n the license and debarred the defendant from any further 

uqe of his ditcllce, mi l  1lc mielit a t  any niorncnt he lrlcaqed, ha re  
(431) filled them u p  1 Chit. Gen. Prnc., 339. H i s  death operated 

the same effect ; it  n as in Ian- a r r l  ocntion of the license to use 
the ditches tllrougli Haughton's land, nild tlic present plaintiff might 
I I ~ T P  filled them up, if he had so plcased. 

Thi; action is brought against t l ~ c  defcnclant for the injnry.  wliich 
it is alleged the ditches on his om1 land do to that  of the plaintiff. 
They n e w  dug substantiall>- by Hanghton, unclc; ~ r h o m  the plaintiff 
claims and in v-llo.;e shoes, 211 0 l ia r  1 ic i ' ,  he n1u.t stand. &Is Rauphton 
Ilirnself could not har-e sued Page for  an injur? resdt inp  from ditches 
dug 13)- himself. ~ i t l l o u t  any additional act donc Iry the defendant, so 
nc i t l i c~  can Carter. Page may ha re  no right to clean the ditches, but 
is not hound to fill them up. B r i d q ~ ~  I . T31i~~ce71. 13 S. C., 492, has 
been l~ressed npon us as decisiw of this. TTe do not think so. 

That  was a petition, under the act of Assemblg, filed by the plain- 
tiff to rccorer damages, occasioned to his lands by the mill pond of the 
defendant. The defendant relied upon thr fact that  the father of the 
plaintiff, under nhom he, tlie plaintiff, claimed, had piren him per- 
mission to build the dam and to raise it as high as Tras necessary. L-rider 
this evidence his Honor, who tried the cause in  the Superior Court of 
Robeson, ii~structed the jury, that  the plaintiff was not entitled to the 
relief he asked for. This  Court held the opinion to be erroneous, and 
the Judge who delirered t l ~ r  opinion, obserl-es, "To hold that  a permis- 
sion, thus giren, qllall operate f o r e ~ e r  to tlle benefit of the grantee and 

.?IS 
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(4,34) 
THE STATE v. HARRY JASE.  

~ I N I I I  the  death of one of the Judges of the Sn l~ rcme  Court ,  the  t ~ o  s u ~ \  iriw 
.Tndcec h a w  full llower and nnt l ior i t -  to hold tlie Court n n d  e\;elriw 2111 
its functionc. 
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the jlidpes thereof, d i d  I)cl'orc the ap1m:l of the prisoner ~ v a s  finally 
lieard, and that ~t 11 :I> tlwidrd b j  tlw tn  o iur \  i\ ilig judges alone ; and 
that, as he was advised, t l ~ c y  liacl 110 authority in such rase to hold tlie 
Court and make the decisioll. Th i i  motion of tlw ,Zttorncy-General and 
this certificatr, and tllis a f f id :~~ it of tllc priwlier, b(~ing th11s b r o ~ ~ g h t  be- 
fore liis IIo11or Jrrtlgca I'eccixon, t l i ~ l i  presiding ill tlie Sulmior  Conrt of 
Edgerombe, 11c deli\ crcd the f o l l o ~ v i ~ ~ g  opiuion :~nd  j~dgiileiit, to wit : 

"The opinion I l l a~ t l  forn~cd,  that  the two snrriving judges do 
not col~stitnte a S11l)renlc Court, wit11 1)o~ver to hear : n~d  deter- (435) 
mine qucstio~ls, is fon~lccl I I ~ U  this t r a i ~ ~  of reaso~ling, n.11icl1 1 
deer11 it proper to filu as :I part  of tllc c u e ,  that i t  may a iq~ea r  I had 
not differed in  ol)iiiion without dlte coniidcratioll, for a hasty opillion 
m d e r  tlie ~ i~~cunis t : i i lws  wo111d illdieate a n :lilt of self-respect as well as 
:I wallt of respect for tliosc tn-o pentlelnen. 

"Br section 6 of 'the a r t  ( w ~ i ( ~ ~ r ~ i i n g  the Snprcme C'oiirt,' 'l'h C o z c ~  t 
has pou-el* to 11e:lr m d  d ~ t ~ r m i l t e  all questioi~s,' ctc. Tlie inquiry is, 
What constitutes 'The Court '? Sectiou 1 p r o ~ i d e s  for the appointlnel~t 
of tlr re r  judgcs, to be stglccl Jlidgcs of the Supreme Court. 

"Scc>tion d l)ro\ides thxt w i t €  jcrtlqc~s shall hold a court a t  Rnleigll 
tn  ice in ere1.y ) e a r ;  that tlic.! shall c~oiltiiiuc to sit n t  edrh ferin until, 
etc., :lnd that  said Conrt <hall be styled tllcl 'Snprcnlc Court.' Through- 
out tlic a ~ t  :I d ist i l i~tion is inadc bct~vecll t 1 1 ~  l ~ i d g c s  of t hc  t o u i t  and the 
C'ocrlt. B g  scctioiis 7 ,  10, :nid 16, the Jltdges of the Supreme Conrt 
lial c ,  powe~* to :rpl)oi~~t a clcrk, to prcsr ibe  rlilcs of practice for the 
Sul)wior C'oilrts, mcl to ::l)poillt a reporter. By sections G aud 11 2 '11~ 
C'or~rt  11as 1)ower to 1te:lr :lild d~ter in i l i (~  all questions, to nzake amend- 
nic~its and ortlel-s. 

" T l r c  C o t r i t  mcam tlic tlircct jltdges 4tt ing togctller, consultillg and 
ad\ isilig one with the others upoll the yne\tiolis before t l len~ for judicial 
decision. The  decision of tlie Court incans the joint opinion of t v o  
aided by the opillion :uicl re:lsoliing of tliv tllild lvl~o has set with t l ~ c n ~ .  
Sl~ould the t l n w  judgcs, sc,rerall\-. ~ i t l i o ~ ~ t  c.olisultilig and ad\ ising, form 
the same opiniou, it nould bc thc, opinion of tl~c. t h r t c  j u d y e s ,  hilt i t  
mould i ~ o t  be tlic. opinio~i of [ J I P  C o v l t .  Sl~oltld tlw t l m e  sit, colisult and 
advise togetlicr, alld tv-o cdonits to :I voi~c-lnsion xftcr duly coi~sidering the 
opinion and re:lsoiiillg of tlic third nllo differs. it  uould he tllc opinion 
of the C o u l  t ,  :llthongl~ i t  is not tliv opinioi~ of tlre f h i  cv jtrdges. Tile 
diqtinc.tio~l bet~vcctn tlic tllrcc judgcs and  tlle ( h u r t  is not a dis- 
tinction withoilt :I differcww. , 1 1 1 ~  one : I C C I I S ~ ~ I ~ I C ' ~  to the in\ cs- (436) 
tigation of legal questioiis lmon-s that in some cases, although three 
men, ~v21cn npai.t, mag c20il~c to one cot~clr~sioil, je t  the sanw three, ltad 
they bccn togctl~er \v11c11 tlicl quc~stioii r a s  r:~iscd, ~vould 1lax.e come to n 
difftrnrt co~lc-lu.io~~, :11:c1 t11:lt i l l  ii1:111y (':I+(-. :~ l t l lo t~gl~  1 1 ~ 0  ~II ( ' I I ,  nlicil 
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pov er  and ~ n n ~ t  1 1 a ~  P :in iilfll~(l~~(.e 11p011 the constrl~ction. TTl~en making 
pror isioli for  a c:rse of sichne~z. v11y did not the IAegislnture provide for 
a rasc. of death ? 

"If, in tlle o l ~ i l ~ i o ~ ~  ot t11;1t i)t,tl?, I \ \  o j n c l ~ +  cw~~icl ]lot act :I= :I Court 
~ ~ l l c n  olic. n as :ll)wlt f10111 ~ i ( * l \ ~ i e ~ s ,  ;111d :L pror i4ou was ncccssary, the 
same rc:tsoninp noiild make it :IS (.11~:11.. if not ~ n o i ~ ,  so. that  two could not 
act ~ \ l l ~ l l  oll(l \\ < I 5  d~~: ld .  

" I t  is said that trvo judges Ilad acted ill 1330 upon the death of Jildge 
T:lylor, :rlltl I I L ( ~  l ~ ~ " i b l : ~ t l ~ ~ ( ~  c ~ ~ ~ ~ c l ~ i t l e d  a I)JY)\ ision W ; I ~  liuneceS%ll.~. F o r  
t11c S:IIIW ~ ( Y I S O I I .  11iv,1 1111gIrt ( ~ ) n ( ~ l ~ ~ ( l d  tlw p r o \ i \ i o ~ ~  in:& WIS  in- 

ilcwsinly, f o r  ~f 11ro c~)iild :tvt \ \ I I ( ~ I I  O I I P  \r7:ls clcad, of course, two could 
act whew o l ~ c  T\ -ic.l\. '1'110 i11frwric.c. to  Ire (Ira\\ 11 fro111 this section is 
that the, 1,c~plsl;ltlirc~. Iwi11~ a\r:llo of 111ts ~lcwssitp of all esl)ress 1)rovision 
to en:~bl(, t w o  juilqi s to ac.t :I \  n ('olwt, t l iourl~t  it cslwdieiit to 131 o ~ i d c  for 
:L caahc of abst311cc~ iron1 \irlt / / r sc  or o l l~cr  i i / f ~ ~ ~ i f u l i ! e  c a ~ t s c ~  which, i ~ o t  ere- 
atillg a \ ;rcanc.v. r~ i lg l~t  lrar c t l ~ c  bnsi~le,-s ~ ~ r d e t e r ~ n i n c d  for ail iildefinitc 
time, but did i ~ o t  think i t  ~ ~ x p r d i ~ r l i  10 to 1)ror idc in a C:IV of d f c l t l ~  
0 t o t  u t o  O H  r I t 1 I I :  t i t  v I (435) 
sumed \iwuld b~ p r o n ~ l ) t l  filled, for i t  ~ w s  c.onsidcred :in u11c.alled- 
for del:arturc~ from t l ~ r  l~rillciplc rcquirilig tlic lam to be settled in  the 
mode most apt  to rcsult ill a correct conclusioa. 

"If an  a n a l o p  he rcsortcd to in :rid of the construction, it is found 
that  i n  all com~ni~s ions  of o j  er and teriniiwr, courts of admiralty, etc., 
this clausc is inberttd. ' s i  o?tz7ic1s i i r t cwssc  ~ j t l  possctcos, frrt ic ros trrs,' 
etc., from n-hicli the iuference is, that but for this pro\ iso, all ~ ~ ~ 1 s t  act .  
The courts of king's l)cnch and cournoil pltns :,re by usage licld by some 
of thc judges in the abscilce of others, wllicli usage justifies this inference 
tha t  a clanse equivalent to the ' s i  omnes,' was contained in  the original 
commission or act of Parliaiuent under ~ i ~ l l i ~ l ~  they derim authority. 
O u r  countg courtq ;li,e to be l ~ e l d  by justices of the countg. There is  an  
exprcw clansc mitlioriziilg t l l l e c  to act, equivalent to the s i  ovzms;  but 
for  this, i t  is presumed :rll rronld be required to ac t ;  aird if nll mere sick 
o r  dead hilt two, they could not be authorized to act as a Court. 'Arbitra- 
tors form a court of the parties' owv choosir~g.' If a submission be made 
to three, tlie amard of a majority to be binding, sl~ould the three sepa- 
rately give an opinion, although they agree, i t  is no award. Should two 
meet in tbe absence of the others and agree, i t  is no award;  if one dies, 
the submission is a t  an eild. 

"Much stress is Inid on the fact tlmt Judges Henderson and Hall, after 
the resignation of Judge Toolner and before Judge Ruffin took his seat, 
acted as a Court. I t  is understood the matter passed without discussion; 
they did not hear and determine a single cilse, and tlie matter did not 
afterwards present itself for  decision to the three Judges holding the 

323 



i i  taliiliq tlie cluebtioli for grunted ( ' p i f i t z o  p r c i i c i p i i  ) to urge that  t n o  
did art  a. ail : i i~ thor i t~  or prcredmr to ,ettlc t l ~ e  cjuestio~i. The  rnost that 
can be yielded to it is that two le:~llird nlen n.c,re of the opinion that tn-0 
jnelgc~~ coilld 1);i.i o ~ ~ l c ~ ~ ,  rtc.. irftc~r tlic tliiid x-a. (lead, and do vlint they 

did as a Court. Tlii., it  mnst bc recollected. v a s  bcfore tlie act of 
(439)  1624 and the, act of 1696. ill which the, 1~ro7 iiioli is ret~lined. The 

fact that t ~ o  s u r r i ~ i n c  Judges, after the death of Judge Gaston, 
came to the colic~lusio~i th :~t  f lc i , t /  midd act as a 'Court,' ~11id did procecd 
to hear axid dvter1iii~~e q~wqtion.:, and did ,o in the particular case, can- 
not be adrnittcd as an authority bindiiig iri Ian- ~i-ithout taking for granted 
the question. about xvliicli there iq :I difference of opinion. The most that  
c:~n be yielded to it is that two learned nicn for wllorn the 1iighc.t respect 
iq entertai l id nrteil upon that o l~ in io l~ .  

"Should the Si~preine Court, wl1cn constituted of tlie three Judges of 

wnted. decide that t ~ o  of the tT~~dges,  upon the death of one, have power 
to ar t  : I -  n ('ourt allel to 1ie:ir and clctermi~~c rases, snc l~  cle.ci4on ~vi l l  ltc 
thca Inn alid hc -ieldcd to as authority." 

TTls Honor t l iw li~aclc tllc i o l l o ~ ~  ing ordcr, to n i t  : 
"It appeared to the satisfaction of thc. Court that  the t h e e  Judges of 

tlicx Supwme C'OIIIY nicJt n.: r r q u i l d  1,- lun ; that tLe appeal in this C:W 

7 \ 2 5  taliell u p  for : ~ i ~ c i ~ n i i ~ i r ,  1)ut I)( fore tlw argunient nas c.lostd Jltdge 
( h i t o n  dic (1; t h ~ t  aitern xrd. the tno  zwr i~ ilig judgps heard a further 
i i r~ i tn ic~l~t  :u~d tli(.l~ p r o ( . ~ c d d  to d ~ r l i l c  and d c l i ~  er the opinioli ah certi- 
fied, : I L ~  tlic (oul t I I I  ing of opiniou t1i:it the tno  s u n  i ~ i n g  jndges did not 
i ol~ytitnw tlie Sul)rciiir Court and a ere not bv l ~ r v  authorized to hear a d  
deride ran-cJ-, and the. aplieal in tllis case is still pending in the Supreme 
Poitrt. mid i+  riot t l~c id (d ,  oldvrcd the lpriror~er to be renim~dcd to  jail. 
tlwrf' to :il)i111> thr. (1cvi.io11. :1nd 13efu.ed tlie r i lot io~~ of tlie Attorliey-Geii- 
era1 I v l -  jui l~ni(wt.  I?i.on~ 'hi. o r d i ~  t l i ~  Alttorll(~y-C;~~ieral prayed foi. 
and 01)t:ri1ic.d a11 al)l)cal to t h r  Supreme Co~u' t ."  

T ' p m  tlic~ conlinc! oli of this altlxql in tlic Sup iw~i r  ( 'olut .  the A1 torney- 
(;erieral 11101 ed, 11po11 tllc cnne T ~ I C ~ I Y ~ I I  \ t ;~ t (d .  1'01, a. peremptory niandanll~, 
to  the judge of tlir~ Snl~er ior  ( onrt of Edpec.irliibi~ C'o1111t7, cmnm:mdinr 
that coiirt to procc.cd to -e~itclic.e 011 tlic priso~icr i11 obcdicncc to the 
former ccrtific'atc,. 

R - I  . J The Court lias Tery deliberatel- collsidered the question 
arising ill the caw, and we :Ire all of opinion that  the decision in the 



Superior Court was erroneous, m d  t h t  the Attor~iey-General's ruotion 
must be granted. 

Some prelimiilary ob j~v t io l~s  I X I ~  l~ \ t : i t (~l  to thc, course :~dol)tcd in 
the Superior Court whirli could 110t ~ a s i l y  be obviated, although the 
main positioli wcrc true tl~ilt,  npon tlic dcatli of one of the judges of this 
Court, the tno  s w r i ~ i r t g  :lrc 11ot c~)mpctcilt to hold the Collrt. Upon 
~ i d ~ a t  rnle of c~vid~iwc is tlicl :ifLda\-it of the prisoner to \)c dccnied better 
proof t h l  tlic wrtifirate froni this Court t l ~ n t  the prisoner's :ippe:tl had 
been duly cvmsidcred and decided? Bnt if tliat d i f i cd ty  w3re  r.emowd 
there rcmaills the i~ndonbtcd lwiiiriplc of 1:iw tliat every act of a 
court has relation to the first term, ;1nd the admitted fact  tllxt (445) 
Judge Gaston was then a l i ~ e  and sitting in Court, and, indccd, as 
to this par t iculu  case, he united with tlic other jndccs in l ~ c a r i ~ i g  the 
argument in p:1rt. IIow could the Snperior Court jidicially asct~rtain 
that  the opiilioli of the Conrt ~ v a s  uot forincd and cxprcsscd with his 
corlcurrence, :rlthough, aftcr his death, the. s lz r r iv i~~g judges riligl~t l ~ a v c  
been ~ ~ i l l i n g  to hem al~yt l i i i~g  furtller that  could be said for the priqoner 
that  might change their ol:iliions. Wc suppose, indccd, from his lliqli 
j ~ ~ d i c i a l  station, the Supeiior ( 7 0 n ~ t  and :ill thc other allthorities of the 
State might r ,  ofic' io t:ikr notice of Jndgc, Gaston's demise and rc,rrulate 
their actio~t wcordingly. Ihi t  tlic i ~ ~ q l l i r y  wo111d d l 1  rmiain, what 
should bc tllc xctior~ of t l i ~  Su lmio r  Court ill such cascs, and whether 
that  court sbould s:r,v that tllcs prisol~er's case had bee11 decided by the 
three judges in oppositioii to tllc certificate purporting to emanate from 
this Court, as of :L day anterior to Jndge Gaston's death, that  t hc  ( ' o ~ i ~ f  
(of wliich Judge Gaston tllcn constituted a member) had adjudged the 
prisoner's case against Ilinl. I f  the judge of the Superior Court enter- 
tained doubts of the authority of particu1:ir judges to hold this Court, 
aiid also found reason to believe that  in point of fact these incompetent 
judges ga \  c a particular judgmeut, it 1na7 be his duty in  colisciencc, as 
f a r  as he can, to ~ ~ L I I H C  11is 0 ~ 1 1  course in such a way as to eiii~blc the 
party affected by tlic ,judginent to briug the matter to tlie col~sideration 
or reconsideratioli of the Sllprcnie Court, wlleil it shall be propcrlv con- 
stituted. acrordilig to tlic 11otlo11 of the judge of the Snperior Court. 
I I c  may post poi!^ the caec.ution mitil after the sucmmling term of the 
S u p e m c  Court, xiid tli:ri tribm:11, (*oi~sistirlg of all t l i ~  ~ n ~ r ~ i b c r s  w11ic11 
can sit in it, mag the11 bay mhctllcr the ~ n p p o s d  judgment is o~ is not 
the judgment of thc Court t h a t  is, wl~etliei. tlie record of i t  is wally a. 
record of the Supreme Co~urt, or thc minutes of pcrsoris usnrping its 
autholity. I f  some of the judges assume powers which belong 
only to all of theni collecti~ d y ,  i t  is ~~iidoubtedly an offense pnn- (446) 
isl~able by impeachment or in mg other modc prescribed by law. 
I t  must be alto midonbtedly truc thnt the Supreme Court is conipctent 
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to deyise :I i ~ ~ n e d , ~ .  for tlic part>- :rgalnst n-horn such p.scirdo court pro- 
fesscd to ,qi\.c: jildg111~11t 1)). \ ~ i r a t i r ~ g  tlw > : I ~ I C ,  or in some other manner, 
a n d  :i~nt tiii ' ,~~, ~) roececdi i~~i .  or :I judglirent of :in inferior coilrt founded 
on it,  ri~iglit 1)o i~:pi.rwilcd. :ind tlir lattcr judgment itself fin:~llv be 
re)-crsc!d or ~-:i(.:~tctl. But iii tlic incalin-liile, colisiderilig tlie relation be- 
tn-c.i.11 the su11rciiie ,jndii.ial t r i l ~ u ~ i : ~ i  of n State ; ~ n d  all others, it  docs 
not conrport wit11 t11:lt c~ol~iity and liarlnony ~ ~ - 1 ~ i c l ~  are indisp~nsable to 
tl~oil. rc,ci~l;ll :11111 11.c.fiil a ( . t i i , i i ,  that tlic inferior court al~ould resist thc 
h11l)rW"' :inlliorit:, l r -  clirwtl? r?fu.-in-. t o  0l)i.y rile nl~nldate of :I \ n i t  
i ~ i  d11e 1'01.n1 :111~1 1n1r1mrti1i: T O  i+ i~o i i , o i ~ i  t l i ~  1;lttc'r :llid to require cer- 
t:iili avts to  l,v ] ) e r+ 'u s~~ ic~ l  11). tlic. iorlllc.1.. I t  innst be seer1 that it is  
11c.trc.r to 11';i~e to t11is Court ,  ili t l ~ o  fi1.t in;tani.e! tlie redress of xronps 
tlolic to  a vitizc-11 iii its li:~mc 117 Iwi,-olis ]lot legally col~stituting the 
( ' o l i ~ ~  t l~nli  f o ~ ,  :i jucl(pc of tile Snpcrior C'owt to talcc on liilnsclf to pro- 
rwr the ~,i~blic.  i'rv~il t!~c su1)l)osed iiiiul~atiolis of tho;c v h o  are wsted 
\\-it11 a lli-.ller ,jiidic.i;il :~ l i t l l o r i t~  tliau his ow1, for if it  be riglit that be 
& o d d  do so in this instal~cc., it niust htt su  ill every case in  TThich he 
might think tliis C'oust 11::d iiot jur id i r t ion ,  al t l~ough all t h e e  of the 
judqe. of this Court might I~ : IT-~  held :rud decided that  they had. 

G p o ~ i  the question of jurisdiction, the consequence is necessarily the 
sailicJ that an ndjudicntion b e y o ~ ~ d  it is yoid, 110 matter wllo 111akes it, 
T\-lietlier some or the n~liole of the judges. I f ,  therefore, n judge of the 
I';ul)erior Court sl~ould tilink that tliis Court, fully constituted accord- 
iiig to his on-11 :!dn~ission. lint11 tralmended its jurisdiction, lie TI-odd, 
n lpn  tllc principle of the, decision in this case, not be bound by the judg- 
nlent. but obliged, ~noral* and 1egall~-, to resist it. The effect would be 
to makc the jndgc of the Superiol. Court the p:~r:~mount judge, since if 
the S l l p r ~ m e  (1ourt should again say, : ~ s  me do in this case, that the 

former dwision was r ig l i t f~~l l j -  made, the inferior jitdge replies 
(447) again that he is still not boulid. because the Saprelnc Court had 

l ~ o t  jurisdilic.tiou, and therefore \\-as not competent to makc the 
decisiou. 'Tl~is nbxnrdity and tlie yery nature of judicial subordill:ltion 
prore that ,  ;IS in rrspect to tlic jurisdiction of otlicr courts and other 
general questioiis of I:ln., tlie decisioll of tlie Supreme Court is final; 
so in respect to its 017711 jurisdictioii, the decision of the Supreme Court 
innst not 01117 be final, bnt its right to decide it ~ n a s t  be conclusire. 
-ILlthough the so~ere ign inay punish the judges for assuming a jurisdic- 
tion riot conferred by la\\-, yet in respect of other courts, w l n t  the Su- 
preme Court holds to he n-ithin its jurisdiction is thereb~- made so, inas- 
much as no court can rererzc the decision, nor can bc allowed to rcsi ,~t  
it ,  uillcss it inay also be allowed to refuse to carry into execution erery 
judgnreiit of the Suprenie Court ~t-hich to the inferior court may seem 
erroneous. To correct a mistake of the Supreme Court on a question of 
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cl~wsttioli, \\-it11 I Y ~ \ ~ K T ~  to the 11oxrer. :urd duties oi' tllc pcrsulis. :~ppoilttcd 
to be thr J u d p  of this Court. F a r  from i t ;  for i t  would not become us, 
11-1111 .il I I ( J I Y ~ .  t , )  c~\:l(l(~ tlrv 11irc.c.t tIi~c.i\ioir of flint q w ~ t i o ~ i  1)y :11ly means 

S l l l v ~ i ~ e  and hlll~erior Courts i n  tlie inailner exhibited iii this case. 
I'or tllc, ~ ) ~ ~ q ) o . s ~ s  of tllc, o t l~e r  iloe,stio~r, 'iw nil l ,  t l ~ w ,  :lssunie that  

Judge (+c~stoli liatl d i d  bilfore the last term I)cg:tii : I I I ~  that his 
seat had not been filled. The  inquiry is  rr-hether, in that  case, the (443) 
two s u n  i r ing  Judges mere obliged to hold the Court, or  was the 
~i~l io lc  jur~scliction subpendecl m t i l  the ap l jo in t i~~e~ t t  of n sncwssor. I:cw 
can clonht o11 vliii.!l s~ t l e  o w  airsmr ~vould he, i f  v c  were :~liowed to  
consult our personal ease or private wishes only. I t  can be under- 
stood hy :ni-  OI IP ,  and TTC k1101~7 b~ cspcr ien~e,  that tllc burden of this 
officil i -  111ucli liqhter I\ llcn cli\ ided aillolig tllrcc tlian two. It is  \el:\- 
sensihij- so. :is r ~ s p e e t ~  tlw decree : I I I ~  c1nr:ltioll of the labour, bodily 
a ~ ~ d  11lent:il. Bnt the dificim~ce, i l l  po i l~ t  of rcsljonsibilit-, to one ha\ i:ig 
inst v icm of the fuilctiol~b of a court of the last rcsort for causes of all 
kinds, criluin:~l, (~on1111011 1:1w, :md equity, is not easily to be con1 eyed 
to onr. die has not knonn for hin!vlf. We 11ad e \ e y  motive, t l~c re  
fore, :lpa~.t f r o ~ n  r l  ~ C I I ~ C  of dnty, to pustpone tlic csorcise of our oKice 
ilutil 0111' 41n1.e of tlie duties \~-ul:ld be sniallcr :111d tllcir dificulty di- 
m i ~ ~ i s l ~ e d .  But  the judicial poner is not confvrred on the Jitdgc for his 
own :ratific:~tion, either by distinction in slation or for its cmolun~ents, 
bur for t l ~ e  1,nl)lic seni re .  If, therefore, the Judge finds he has tlie 
po\vrY to dwide a cans? brought before him, n correspondent duty in- 
stantlv arises. that he should decide it. We h a l e  no more right to de- 

w 

cline esercisii~g :L ljoner confcrrcd by the lam for the general bencfit, 
t h a ~ ~  nrs Iia\e to  ;~ssunic 1)owcrs withhcld hy the law for the coinmorl 
safety. A\ciaordil~gly, v l i e ~ i  the lmlentcd death of Judge Gaston oc- 
curred. 1 c < : r ~ ~  \\it11 truth say, in7 brother 1)anic.l a i d  i~lpself, with a 
singlr i , ~ c  to o11:. public. duty, sot ourselrrs earnestly to inquire what 
the 1,egislature will and the g n ~ c r a l  r d c s  of law anthorized us to do 
ill that cnierpo~ic~y; u d ,  nit11 all t l l ~  light we could get, haying come 





hl the first place., then, TIT admit, that if persour rcfcr a qwstion to 
the arbitr:~nirnt of three, 111(3 a w ~ r i l  c2:r~lrlot bt, 111i1tk 1):- two of them, 
but o111y by all tllrrc. En t  the Judgcs of this Comt arc) llot arbitratolas. 
Although arbitrators arc sonictirncs, by  my of s in i i l i t~~dc :111d i1lustr:~- 
tion, called judges of the parties' own choosing, there are great differ- 
ewes  belwern them and us. ,\rbitrators are appoi~ltrd by tl~cl ngrcscl- 
nlent of the parties, 2nd tl~c~rcforc~ tllcj- tlmst act :tccodinq to the :rqrce- 
nient; and ~ h c n  the :~grcciilent is for n d r r i s i o ~ ~  by tliroc. :rid 1ioi by :I 

majority of thr  three, all must concur; else, it  is no an.:11<,1 .it  all. It 
iq a case of rllcrcl l ) r i r ;~ tv  ~)o~vc '~*.  I h t  n.cL ~ I Y  : \ l ~ l w i ~ ~ t c d  117 tlw iwrri~tr,r- 
:n~d to dccitlc cd:nlscs, wlrctllc>r tl~c, ~)at*tics ~vil l  or will r~ot ,  : icwndi~~g to 

])I(. of the collliilolr lan-, clrsccwclirrg ~vc1i to agqrc~catc ro rpo~x t io~~ . .  Th114 
-11 the A l f f o t r i ~ ! j - ( ~ i ~ i i r , a 7  1 % .  D I L I  y,  2 A\tk., " 1 2 ,  Lord IIartl\virk 11c~ld that  
a nlajoritv might :wt, tllougll ~lotlling was n l c n t i o ~ ~ ~ d  111 the charter to 
that effccat. Tlw snmc, dortrinc v a s  al)l)licd to rontracth ~iladc 11y cl l~wrh 
~ v : ~ r d ( ~ l ~ s  and o r v r ~ e ~ r b  of tEle 1)oor ill 11('1. i 3 .  / : ( v ~ f o t 7 ,  3 Tt~rnt ,  592. , h d  
the g~11era1  prin(.ipl(~ i i  ~ t a t ~ l    IF^ fully considclctl in fir~iiitlli~ll I . .  

NorXcr ,  1 20s.  & Pul., 229. ' ~ E I P  0111~ r x ~ ] ) t i o 1 1 ~  to the prim 

to do a part tc~llar  art ,  thcy  nils st ~ ~ l c o t  : i ~ ~ d  cscc.utc~ it togetl~ci., :111cl 
can~inot act scl)arntclly, :IS if all :~ l~ l )o i~ r t r i l t~~ i t  of o ~ r r s c ~ w  111111(,1' t11~ 43 
Eliz. be siqlled by two justiws scp:iratcl-, it is bad. Ri., I .  P 'o i /~s+,  
Term, 38. Bn t  thcw ran  be uo luajoritj of t\vo 1)rIsorls n l ~ i c l ~  \rill not 
i ~ ~ ~ l i l c l ~  both;  R I I ~  U S  tli:~t i~ SO, the partics ]I;\\ c :L riglit to t l~ (> i r  n i l i t d  
ji~dgmeiit OI I  c~onrnltntion. H ~ i t  t11:rt tloc~i uot e.;tablisll t l ~ a t  tht, qenernl 
nlle, that  :I uunlcrous body, that i. to wy. c o n s i s t ~ ~ ~ q  of t11rc.c ol mar('. 

v i t h  power< for public purposes, ii~:r,~ :~vt 1)~- thc in:~jor l ~ a r t ,  doc.5 uot 
applj. to a court composed of tl1rc.c 01' 111orc. 011 the contrary. i t  is 
l~ecd ia r ly  fit t l ~ n l  judici:~l d r r i s i o ~ r ~  ma>- bc 111;ldc 117 :L nlujority, txlsc 
litigatioll would be intcimin:tblc. So, if tv-o may girc tlie jitdpmciit of 
tllc Court against thc t l~ i rd ,  two ~rln\t  l)c (~1i1l1)~trvit to hold the Court 
alo~lc, unless tlic comniissions of thc Judges or the statute constituting 



the C'onrt require, t l ~ t  all three sllould unite in the judgment, or a t  
lea-t, t11:it t l ~ i , ~ -  >h(1111(l : I \ [  i,i1~1>1 ~ o c ( . t l ~ i , ~ ~ ,  y o  : I >  P \ . ~ s J .  c : ~ +  7 9  t:~kc 1 1 1 ~  

sense of encli :ind e1.u- olle of them. -1 f i iv t ior i ,  if one of the three 1x2 
ilc':itl, t 1 1 ~  - ~ ~ r \ i \ - i ~ r i . ,  n.110 still co~~s t i r a t c~  ;\ i ~ ~ a j o r i t -  of t i i ~  r~--i~ol(:,  nus st 
1 1  1 1 1 ~ 1  I I .  It i q  to 1~ r ~ ~ r i ( > l ~ ~ l ~ e r v d  t h t  the ~pes t io i i  concerns 
tlir c ~ s c i ~ i s c  il l - '  r l ic .  j~~il ic. i ;~l  ~JIIU-(.I . ,  :111tl that tlie general iiitcrects require, 
tlini t i -  i t  is :11)<11111tcl~- ~rc>i.c.-<;~r>. to ti:(, \vclf:~!.ra of T ~ I P  %at(,. : ~ i i \ l  111:,y :it 
:all i i ~ i ~ i . ~  ! x .  I I I . I , ( ~ ~ Y ! .  .-hou!d I I ~ \ . P Y  h~ ~ - ~ ~ , ~ p ~ ~ d e d ,  unle?s~ T ~ I ( ~  l(>gisl:xti\-~ 
will to r 1 i : i ;  i ~ t f ~ ~ t  I)? 1 1 1 ; ! i 1 1 1 ~ -  ~ ~ x l , r e ~ . . ~ ~ l ,  or i a  t i1  l w  i l s  l ~ I : ~ i ~ i l y  implied. 
l\7ij :1c1111it~ i11~11~1~t1, t11:1t if r l ~ ( ,  i~o~ti~tii,-sioi~<. 01. tlw < ! i ~ t ~ ~ t c ~  : ~ ~ w r i l i t ~ g  to 
:I j n s ~  ii~tt~l~l,rc~t:iti,jti. 1w111iw :ill t110 .J~~cly.s  to u11i11: in o l ) i~~ioi i ,  or CVCII . . 
to 1)e 11r(w~11t \ \ I i o i i  7111. ~ I I I I ~ I I P I I T  I S  ,P!T-I>II,  t11e>11 loss tl1;111 t h  ~viiole 
il11n11~,r I.:III ilo iiotliilig. i'1.o111 \\.!~:iti.~.oi' I*:LII\I: t 1 1 ~  ~vliole I I I I I I I ~ P Y  ~~ii i ,v 

uot h a ~ o  ( ~ l l ~ ~ c ~ i ~ c d .  So3 if 21 l ~ : ~ ~ , r i ~ d x ~ <  1111rilher of t i  lar,qer body 
, . 

I 1 I t i  I I I I ~ I I I  is t i i .  ! lius the statutc, coil- . . 
stitnting our c.oiltity C U I I I T .  aiid autl~orlzliig all t h  jl~eticcs, '.or 

ttliy tliree of t l ~ v ~ i ~ . "  t o  liold t11c~ c ~ ~ u ~ t ,  p l a i d -  iull)liw. that les. \hill1 
tlirce (':illliot liolcl it. 1:11t siriil~ly appoiliting :L cil,tain ~inniber of ,jad,ges 
of' a court, e s c r d i ~ i g  trio, docs not in itself :iniou~it tc~  eii:~ctment 
t11;1t :ill t l i o s~  jucl,:e.: ,slio~ild eitlier unite in judgment or in coilsultation; 
liar does it import. r l i a ~  t11c.j- should unite in consultation 11lore than in 

r 7 opiniuii. 111e t1111>stio11 r l ~ c ~ ~ ~ d ' o r ~  dc~pc~~icls u11oil t11c pro1~w r d e s  of (wi-  
,st~,nc.rioi~ to be applied to statutes regulating or conferring judicial 
l)oTvers, and the true meaning of our statute, ascertained by those rules. 

S~TT. we, Legill n-it11 the l)rinciple, that tliis is not like the grant of 
:I pr irate ~ O I V C I '  :iutI to be c~ollstrl~ccl atrictl?,. accordilig to tlic  cry let- 
te r ;  hut that it is of :\ l)ul,iic ~ ~ : t ~ u ~ . t l , ,  to lje exercised for the commo~l 
\ \-~;d,  and. t l1c~1~4orc~,  may h eserc.iscd hy the nlajur riunlber of those 
i t  1 1 o i  i t  is e i t r t l .  Sir!-, TT-e further say. that tliis is not ~11-1 

ordiilary power of a pul~lic nature, as to build a courthouse, or lay off a 
ton-11, or  to supe~illteiid the police of it town, but it is one of great 
powers of Statc, tlie ilec.essitj- for ~vhicli is so unr-arging and indispen- 
sable, rliat it is ]lor to be presun~ed the Legislature intended that it 
sliould 11e i~icficic~it  or clomlant, n-hilt it could be exercised by such a. 
proportion of the ~ v l ~ o l c  1n1rnl)er of its depositories as might exercise it, 
if it \\-?re :111j. otller l)on c > i .  of a l , ~ ~ l d i ~ ~  nature. Therefore, ~ ~ 1 1 e n  the 
statrlte is silelit as to ~ ~ l i a t  1iiuml)er of thc Judges shall m i t e  iu the 
judgment, a inajority n q -  g i w  i t ;  and, in like manner, ~ ~ h e a  it is silent 
as to the number of Judges r ~ h o  s h l l  unite in consultation, a majority 
must snfice. That  is prec.isel~- the character of the act vhich  created 
this C'owt. It 1)rorides. that tllree <Judges shall be appointed and com- 
missioncd, as S~tdges of thc Xuprerlie Court of' Sort11 Carolina, a n d  fhat 
i t  sllail b~ thi. dllt!l i,! f h ~  si1ii2 . T r l t l g ~ s  ioid t h e i r  sctccessors, to hold the  

230 



K. C.] J U S E  TERM,  1544. 

C'OIII  t f v i w  a ~ / P c ~ I ~ ,  v11f11 (117 f l t ~  I ) ~ I $ / I I ( S T  d1111 11,  (11 t ~ t  H I I J I I V ~ .  I t  (4.53) 
makes i t  the duty of each and all of us to hold the Court, but it 
does not sag, tlint a lcss u~lrnber slroi~lcl or ~1io111d not hold it. Thcrt. iq, 
then, no cuprcss prorision iu tllc act u l )o l~  citllcr qnc,-tion; that  is to si~y.  
v h n t  i~nnibcr of the Judqes sllall conr ene in older to 11:rx (, Dower to pro- 
cccd in the biisin(~s~.  or, nftcr tlir rcqnisite urnlil)c~~ shall l1:rre conrencd, 
what proportiol~ of tlrat n ~ ~ n l h e r  shall g i ~ c  the judgl~lcl~t  of the Court. 
S o w ,  i t  ic; not d c ~ ~ i c d  that t11c.1~ is snc.11 :I d i f f c r ~ i ~ ( ' ~  bct\recn the t ~ v o  
p ~ ~ r p o w s ,  for wl~irl l  n rcl.t:~ilr nnmlwl* nlng l)c ~ w p i r e t l ,  as ma- ~ w l l  in- 
duce the I .eeislat~~re to rcqniro tlicl ~vhol(8 to com cnc, tlrougll tlrc n-llole. 
~ ~ l i c n  :rsscniblctl, ] , la -  1101 l,e rcyi~ircd to c201icwr in the jnclgnient. Bu t  
the qws t io~ l  is, T T ~ I P ~ ~ I C I .  in this act  ~ r c .  cnn see, tli:~t the ~vllolc ~nunber  
is required for m e  of tlrosc l ) lnpsc5,  niow t11:rn for the other. h ~ d  we 
own that  we can~rot  scc ill t l i ~  act tlie lc~ast diffr~ac~~ccx in that respect. 
I f  i t  r e q n i ~ w  all tlrc J l~dqcs  to hc united in consiilt:~tion, so i t  docs ill 
jltdgnieiit also, :~ccwrd in~  to i t i  tcrrns. Rut  if iq wid  tlw net ill serelxl 
instances makc? a distinction bt$~well tlic "Jnclees" and the "Court," 
and, tl~crcforc, that  "t11e ( ' o~ r t "  n1e:Inb :111 t l ~ r  .Judges. Cc~ ta in ly  tlle 
act speaks of tlic J n d g c ~  as s r \c r :~ l  pcrwni,  ir~id of tllc Court, as roll- 
stituted b- scvcr:rl ,Tndgt,s. But it docs ]rot follow, t h t  i t  is, nt :111 
times, necessarily to be c.omposrd of tlic tlr~.cv~ r T ~ ~ c l r e ~ ,  :~iid ]rot of :L 1 ~ s  
nlnl~bcr, wlien tlic t l n w  c :~n~lot  :rttend, or are ilot a11 in b(,ilrg. Thc act 
speaks of the Judges, severally, i n  conferring on them distinctly from 
their duties i n  the Snprc~nc ( h r t .  p o n w  to isbile writs of l rnbrns co ,  - 
pus, and indeed all the powers of a judge of the Superior Court of law 
and equity, except holding those courts. l'lrc~~cfore, in t l ~ t  respcrt 111c 
judges are distinguished f1-on1 the con1.t. l iu t  thc act likcviic s l m b  of 
''the Jndgcs of the Supreme Court," \\he11 it ic c.le;rr i t  wi'crs to tlleir 
ac t io~l  ill conjunction :111d in co~lrt .  as ~11)on ally otllcr orc:rsioa of thus 
acting; as for example, that "tlic Judpes" shall appoint a clerk and a 
reporter, and shall perscribe rules of practice for the Superior Courts. 
A11 these being procc.edings in ~vhi t~l i  they do not act separately, 
but together, ill acts n l~ic l i  they rcrortl. Bnt if "tlic Co1u.t" ( l 5 t )  
nncwli morcL than o ~ l c  Jndcc-as wc mill lrot q11estioi1-itill, how 
en11 TIT say, i t  means a11 of them and liot a nx~ jo r i ty?  I t  i z  absolutely 
certain, that  "the Comt" cannot mean all tlic Judges in piuing the 
judgnlcnt of " t l~c  Cowt," for un:rni~nity W:IS newr  reqiiired ill : I I I ~  

court, and thcre 11:1\c hecn n m l y  diiscllts in this Court. Indecd, it is 
admitted a t  the bar, that to this purpose, "all t l ~ c  Jndgcs" are not 1.c- 
quired to coustitnte l'tlw Court." TYc claim no benefit fro111 the i ~ d -  
mission, snTe o111y as i t  aids in the co~lstruction of this statute, for i t  
is mldoubted l a n ,  that it nlny require iuorcs t l ~ a ~ i  a majority, or eve11 
the ~vliole n11n11)~r of it p b l i c  body to a sm~ib lc  hcforc, the body will 
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11nirc.s trio-tliirdq of t h r  SCII:I~(> to ( Y ~ C I I ~  i n  : ~ p l ) ~ ~ o ~ i i i g  :I t r m t v .  o r  ill a 
v o i i ~  ic t io~i  o r  impencliiiicnt. Unt g e i ~ n - a l l y ,  n l ~ e i i  tlir~ 1iuni1)er p r e ~  lhed 
to for111 :I qnorlun 1i:ii aswnblcel in  each TTouse of C o i i p i w ~ .  their acts, 
~vlietllcr lmosed iuiauimousl-  or by a naked m i ~ j o r i t y  of those preselit, 
a w  (' \ct, of C O I I ~ ~ P S S , "  of the n l ~ o l e  body. and  not of t1io.e persons, 
vlio-e 1i:rriies a r e  recorded in f a ~ o r  of it  on tlie iourn:~ls. Therefore, i n  
al l  cases it  iq to  1)o cnqnirccl. n-lurt number, xfter e o n \ - e n i q ,  m a r  act 
f o r  tlir n-holc, eitliei. 11pon p r t i c l a r  ,i~hjectq or  generally. T h a t  i i  tlie 
i i ~ q ~ ~ i r ;  1 1 p i i  tlic, a r t  ( w i ~ t i i i c  t!liq ('01iri. I t  i~ w i d  that  a11 the Judge. 
a re  required to ~ o r i i p o s ~  a court,  b r  force of the t e rm ('Court." Cer- 
taiiilx-, tha t  doe> riot neces~ar i ly  f o l l o ~ ;  f o r  a court i-  often held by a 
pit of tliow nl io l i a ~  c the poncr  of sitting i n  it ,  and.  if i t  \vere not so, 
some numerons courts iieTer ~ v o n l d  be held, as  a l l  the members never 
n.onld bc not togctlicr. Tlieil i t  is  said,  tha t  if t h a t  bc not so. eeilerally, 
tlic n o r d  is n+rl ill tha t  m i s r  ill this act. B u t  tha t  is di;prored b~ the 

fact, t h a t  the judgments of "the Court" a re  given by  the  major i ty  
14.55) of the Judges. I f  all  the  Judges  be necessary to constitute 

"the ('olirt," t l l c i~  all  innst be a150 nercssary to  g i r c  tlic judg- 
1ii~11t5 of the "("olut," a -  f i ~ r  as the import  of t h a t  term,  i n  i t v l f  goes. 
B u t  i t  15 adniittccl. that  is not t r l ~ t  i n  the la t ter  remect. and  tha t  the  

> 

majolbit~- 11~;- ?i\-r t!~c " j l ~ l g l t i e i ~ t  of tlie Court." B u t  upon ~ r l l a t  pr in-  
cil~lc, ib tha t  so ! It is ]lot ill the ~ t i l t u t e ,  i n  TI-ords, tliat t v o  ma-  decide 

r .  : i t  i n .  1 liei'rfoi'e, wc lilust resort to  solliething else to  restrain i t .  
I t  is said tha t  i t  :irises f17om nwessity. B u t  ~ v l i a t  is  the neeessitj-! It 

111:ljoritj- to act ill opl)osi t ic~i  to the ~ n i n o r i t y .  -1 n~c 'e i s i ty  of precisel- 
tlic. Yanle IiaTnl.?, if not to  the same estent ,  calls f o r  the exercise of the  
judicial po\\c>r by tlic majoi3ity of a court i n  the  ,~l)scnce of a nl inori ty;  
and  eslwaially requlrc- t h t  the p o n e r  shall not hecorne dormant  upon 
tlic clcatll of a Jucl~c, .  Bur the a~cl i rncl i t  is added. t h a t  t l ~ e  decision of 
the  majori ty  i >  more a p t  to 11r right.  n-hell the  reawlis of n diqsellting 
.Tudgc l i n ~  c hcc111 Iicwid, :~ilcl ni l1  be oiltitled t o  m o i ~  c~onfiilcnw, t h a n  if 
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made by the majority :don(,. T l ~ a t  ma; be t r iw;  and it mar- tl~ereforc, 
be so f a r  policp to entrust t l ~ c  p o ~ w r  of dccisioil to two, thi, t l~ree  being 
present, rather tliaii to t n o  in the :llr)sci~c~ of tliv third, or ~ r h i ~ i i  there 
is  not a third. But  that is a j)oii~t for the coiisidi~ration of the Lrgislir- 
ture ; and T T ~ ~ I ( W  tlii'j- say SO, tlicy will be rllec~rfully obcyid. But 1v11cn 
the act containr no snc.11 restriction upon the ]loner of t\ro to act  aloilc. 
inorc t l m l  upon tllc p o ~ w r  of tn-o to  dixc.ide. we i.aiiilot il~tc'rl)obe :I n -  
striction in o ~ l c  r(i\p(i(st nlow thau ill i l ~  other. 1-ntil. tllcwforc, tlic 
Legislatl~re shall ha1 c slid that a11 miist conciir ill g i ~  iiig t l ~ c  j u d g ~ l ~ ( ' ~ l t  
of the Court. we ~1x111 cwirtinnc l o  g i w  jt accwrclii~g to  the olril~ioil of 
the majority. -hid, i ~ r  likr ni:ilnlcr. imtil the Legi-1atn1.e shall 
h a r e  said, that npon tllc dcatli of n <Jndcc, the \u r \ i \  ing J i ~ e l g e ~  (1 ;B)  
are to recrirc tlirir salaries ; I I I ~  do no t l l i~~g ,  bnt tl~il Conrt is to bc 

acceptid a ten~l)orar,v c.omini.;sion 11l)oli t l ~ c  dratll of ('liief Ji~sticcx 'Tag- 
lor, to expire a t  the rild of the nest si~ssioll of t 1 1 ~  .\ssclinbl,!.. 1 TKIS : i p  
poiiitcd to succeed hinl, alld of courw, to coii~c into otfictl :rt tllv cnd of 
the session. Upon tlic res ip :~t ion  of Judge Tooruer, clnring the sitting 

gan on 28 Deccmbi~ ,  IS29. 1)nrine tlic interl-al, t l ~ c i ~ ,  tllcre IWY a T a- 
cancy o n  tlw bench;  id d i ~ r i ~ l g  that  inter\ a1 tlw two old Judges llcld 
the Court. Tlicr did i ~ o t  do so $1111 n ~ l ~ ~ t i o .  Tlier coilsidered it,  :md 

~mi\-crs:~l  colicwrcwcc,, it was ;~griwl,  t11:1t tlii. t vo  Jitdgcs bcilrgy all t l ~ i ~ i l  

from (lap to day until t l ~ e  end of tlle sibs<ion. Svitllcr ~ v a s  done; hilt 
thc C'onrt w:~s held by t l ~ c  two J u t l g ~  c~ l iv i l  d a ~ s  ill tlw same bllildi~rg 
in wl l i~ l l  111e Legislnt~ire war citting. It is t ~ w c ,  that ]lot 1111u.h b i~s i~iesr  
wa.; done, as l ~ o n c  n : ~ s  presring. :,11tl :111 csl)~c.ted the ( 'o l~r t  t o  bc full iii 



time. 
Xmel~t l~clc i ;~ ,  i t  is linon-11 th;lt partly froni scriiplrs of on(. of the 

.Jlitl~i~.. l!(~i.l~:~lis. n\-Pr 1)11.11ctilioii<. :111cl f ro~l i  n gmcral  tl(,sire on the 
l~e~ic l l  to ohtnin all possible aid in making  decision^, it  1)ec:ime n prac- 
t iw  n-llr.11 a .Jcdee \\-as absent from sickness of liinlself or his f :mily.  not 
to i r l  i t  I l i  t i 1  I o l d  t t  This cn~lscd bnsi- 
IIP. to :iccamul:~te :md conseqne~itlr :I dcl :~~-.  which \ m y  tlie owasion 
of come coml11:lint. That  prodnced the act of 1534, vhich  forms 4 sec- 
liox of I h .  ST., c. X f l ,  2nd cnac&, t1i:it TI-hen any one of t l ~ c  .Jutlccs is 
1 I 1 i : t i 1 1 1  T I  11111 I l l  l o l l  1 o u t  That  tlie act 
x 7 a >  liececsarr for the sole, pur]!ose of d i s t i ~ i ~ t l y  declaring it to he the 
dutv of tn-o of tlie Judces to Iicar a ~ l d  drtcrmine tlw cnusec, clnd thus 
coinptlli~i ctlienl to do so. has. lye think, lreen shown upon the general 
prir~ciplr* nlreadv consiclered. But. further. it  f o l l o ~ ~  from the I i n o \ i ~  
lilncticc of t x o  Judees deciding c a w  ill nhich the third Judee could 
nor. 17-it11 propriety, sit. 

Tlie nct of 161s prorided for calling in judges of the Superior 
Court?. 11-lien one or more of the Judges of the Supreme Court, from 
1 1 ~ r i 0 ~ : 1 1  ~ ~ I ~ P ~ C S T  or  ot!ltr wfriciellt r e n ~ l l q ,  v a s  incoinpetc~nt T O  decide. 

~tl:~iiiii,r 11 ma11 t h  ;Jildge in Ilia o1~11 cause? would. in the opinion of X r .  
E l a c k ~ t o l i ~ .  be w i d ?  a contrary to natural justice and  the i.(,:ia(lll of 
e \ .c r -  I I I ~ I I :  So. of roursc, it  XIS understood Iicrc, and tlicrefore c n e s  

and since. 
IT n a -  tli113 seen, that there u a s  not ill the cornmibsions of tlie Jndres,  

nor i l i  ihc qtnrute \\-hich established the Court, any cause directly making 

il.i\) , , \ I ,  of our prcdecewors under that act had held the Court v i t h  
tlLe hnonledgc, at the time, and, consequently with the approha- 

ti011 of th t  Lepislature: that in other i n~ taaces  t ~ o  had, 11- themsel~ es, 
d e d r t l ,  n-lien tlic third ;Tudce n as incompete~lt from interest or fa1 or ; 
Tha* there liad been 110 refus'll of t ~ o .  xhen  the only .Judges. to ac t ;  lrut 
that tlicrc lind been in-tnnces of t l m r  omitting to clo so nhcli one of 
the bod\ c~)ulil not at tend; and that the Legislature had paswd an act 
vllicli d ~ d  not restram r~vo  from acting as they had before done, but was 
directed sol el^- ap;~ilist tlie omission of t ~ v o  to a r t  in the necessary absence 
of the thlrd, and fn rh~ds  ci~ch onlisaioils for the future : the argument 



ill t l i ~  :wt of l S l S  :I 1)rovisiml r ( l q ~ l i r i ~ l g  t11r ; I ~ ~ ( ~ I I ~ : I I I ( T  of tliv t111.e~ 
Jndgcss ;is I I ( ~ ~ C S S : I I . ~  to ( Y I I I I ~ O S C  ;I Cioul.t, ~ v c  s11o111d h a w  t l ~ o ~ g l i t  t h t  
aftc.1. 1'43-I, two Jutlg~.cs collltl cwi~stitntc a Court ,  n.11c.n ill(' o t l i ~ r  n-as 
dc:~tl. IT(. ca;rll~rot ~ i e v  that  uicwlg :Is :III c , ~ ~ n l ) l i ~ ~ g  act,  e o n f c r r i ~ ~ g  power 

ctcath c r rn tw a lib c,sig(we~. Sol tile, scrvicw of' tlic two sin.viving, f o r  it 
is most a b s n ~ d  tli21t two tT~~tlgcs s l ~ o l ~ l d  be able a11d bomicl to liolcl 
a Court  n1lc.11 t11c.1~. :1r1, t l i ~ ~ c .  .Jntlgw; n l ~ d  j-ct t h t  they sholdd (459) 
not bc I ) o ~ u ~ t l  1 1 0 1  allon-cd to liolcl tllc Court  ~rl1c.11 tlic~rc~ a re  but 
two. Such n-c>r(. tlw g1~111lt1s 011 n-1iic.h 111). b~.ot l lc~i~ I )a~ l io l  and l~iysc~lf 
p r o w d d  a t  thc 1;lst t(lriii. 'I'lloy I I : I ~ ( >  lost I I O ~ I ( ~  of tlic~il- f o r w  f r o m  
s11bseq11~11t r ~ f l ~ * t  i011 or  011 f111.t11(,1- 1w(>:~rc11, :11id IIIJ- b ~ * o t l ~ c r  Y:>sh 
d iwcts  in(, to say that 11(' ~ ~ i t i w l y  c2ollcwrs t l ~ c w h .  

TTt, find, i l~ thwl ,  t11:lt \v(, ~vc'rr n . r o ~ g  ill s l ~ l t l m i ~ l g  that  tlic g e m r a l  
rule, ill r(,slt(,c.t to t11(, e ~ x w i w  of 1)orver of :I 1)11bIic I I : I ~ I I ~ P ,  is applica1)le 
to  the judici:rl po \vc~ .  Tlic coniliiol1 1:1w clcwus i t  of sncali high co11qc- 
q u c ~ ~ w  tha t  it  shall ~ ~ r v v r  Iw s l ~ s ] ) c ~ ~ d c d ,  b11t that  tlic, t r ib l~na ls  of jus- 
tice slio~lld at  (.vc>r,~ tcr111 It(, :~ln.ays o l tm to suitors, tlint i t  ndoptcd the  
pr i~lcipl( .  tliat (.;1eI1 O I I ~ ~  of scvc,~.al jlltlgcs of a court Iilay lioltl it. 

Sci .gm~rt  I I : rn l ; i~~s  t1111s lnys it (1on.11 ill his  cli:il)1(~1' 0 1 1  c.011rts of C I ~ I I I -  
inn1 juristlii-tio~l. IIcl srys ,  t11:lt wg111:1rl~-, KII(>II t l l c ~ ~ c ~  a rc  (liv(xrs ji1(1g(~s 
of n ronr t  of r c ~ c ~ ~ r t l ,  tllc >~c.t of ~ I I I ~ ,  ollcl of tll('l11 is (,fi'e(-tl~:~l, i,.~l)r'(.iull!j 
if tlt pi7,  rotir t)i iss io i ts  (lo i ~ o l  o.~.l~~.c'ssl!j t ~ y r t  i 1 ~ 1  ulorcX. So if :I ~ v r i t  be 



. . 
: t i 1  i 1 1 i , i 1 1 1 1 i c ~ i i r i 1 1 1 1  I I I I O I I  :I . I : ~ I U T I ,  a1111 O I I  I ~ ~ I ~ ~ ~ ~ I I I I . ~ : ~ I ! ( . ~ ~ . .  j - 1 . 1 , ~  ~11111- 

l : t ~  to oiir on-n. -111 i1c.t of ( ; o l ~ g l ~ ~ s  of 29 Al)r i l ,  14U2. establislled cir- 
cuit ( T I I I I . ~ . \ ,  :lnd c.n:~c.ti>tl tli:~t t11(.\,  ~ l l o u l d  vcl~isist of tlie tJ~~clo.e of the 

r i l w ~ i t >  ~ ~ 1 1 1 1 1 ~ i  ~ l i o ~ l l ( l  att011c1, t1~c~11 1111~ court nii,ght 11e 11eid 11y r l l c ~  judge 
: I ~ I I ~ ~ I I , .  .Iiitlgr I ' i i r t~~rson ~ r a c  tlic Judge of the  Supreme Oourt reaid- . . 
111.. 111 t i i t )  c.irc,nit ill n.liic.11 Co~i~ icc t icu t  was s i tnn t t :  and. of (~1l1rs1'. 11e 

t h t  ~ Y I ~ I Y ~ .  tlic.11 1101d 1,- the di.trivt judge, and tlic tlefclidnnt 11le::ded to 

xa\-c. t l ~ i , ~  Z:itisf:rc+tor~ r r u o i ~ :  tha t  the circuit court  ro~lsisted of tx-o 



Court  ~vollld 11a1 r b w n  ol)ligcd to qo oil with the busiacss. Surely his 
dent11 C : I ~  ~ r t i t l i c r  inrp:iir t lrrir c.apnc.it~- nor obligation still  to  do so. 

~ ' E R  PL-I~I \ 11. llIandanius ordered. 

1. It is ~ i o  ground for a iiew tri:rl, that a clinlle~~jie of ;I jnror by a p m t y  for 
c~tuse 11ns been im1)roperly orcrrulcd, where the 1)arty has been tried 
11)- :I jury to whom he had iio objection, not having been prevented from 
c.scrcisi~~g his l~rivilege of chnllengiag fonr pereml~torilg. 

2. 111 ; ~ u  :rctioii on the case for slander. i t  is conil)etent for thc defendant to 
sIio\v th r t  thc \\-ords \ v c ~ ~  111 tcxrctl Ijefore ;L tribnlial of a religious society. 
of wliich the l)lai~~tii'f :inti i l c fc~~d:~nt  \rere both rnen~bcr:, for the purpose 
of tlislnoving ~ri:rlicc:. I3111 the tlccisicm of such t ~ i l ) ~ m a l  i.; iacoinl~etcilt 
(I\-itleiice. 
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but 1-111d out thc C \  i d v ~ ~ r c  a, to t l ~ c  clccisioli, upon the gro~i~ld.  t l ~ t  the, 
fact of there h a ~ - i ~ l g   her^^ :I t r ial  TYas 1 ~ 1 e ~ a n t  to show, 1). way of ex- 
planatio~l, tlre eircumstn~lc~es lmdcr wliicl~ the charge was made, lmt 
that  the rcsi~lt  of the trial ougl~t  not to iilfll~enrc tlro cirsc one wry or t l i ~  
other. !I'II(> witlrc+- wit1 tll:rt tllct t r i t~ l  \ \as  11:1(1, :111(1 that tl~c, c l d c ~ ~ d a ~ ~ t ,  
as a \ v i t~~cw,  saitl tll:rt t11c' pl:li~~riff 1r:rtl s \ \ , o r ~ ~  fitlst~ly :IS to tl~cx tn-o sacks 
of salt. Muc~lr wits st~icl ; : I I I I O I I ~  o t l ~ ( ~  t l~ i~ lgs ,  11c w m l l c ~ t ~ l ,  that tlw 
])l:~i~ltifY s:~icl 11is ~ \ T I I  W I I ,  13:11>11es, XI-:IS ~ ) I T S C ~ I I ~  I T ~ I C I I  th(> salt IV:IS (1c- 
lircarcd, 2i11d t l ~ a t  11o 11:ltl 11racli1 oilt 11is :1ccwn11t i l l  Il:~stc,, : r~~cl  11ad dated it 
i n  1836, illstend of 183.5. 

I'c,lrg Sl)c,~lc.cr STTOIY~ that he 11:d :~idt(d :I, the hr -kcc~por  of the dc- 
fe~ldant,  who kept t n ~  c1.11 ill lZalcig11; that on s e ~ e r a l  oc~e:tsions ill 1836 
a11t1 1637, 1i:rd 1)rcwwtcd tllc dt.fel~d:ult's ac~c.onnt to tllc l)lai~rtiff, who 
said Ilc l ~ d  :r ducx bill ( J I I  Carter ~vl1ic.h ought to bc crcditctl, but did 11ot 
allege m y  otller e1:lirn; that  ill Sowmber,  1837, just before tlw nnrrai l t  
issued, the p1:rintiff :lird the tlcfc~~lcla~rt l ~ a d  a eori\crsatiolr i l l  his 1 ) ~ s -  
ellce ahout the mattc>r. The  dcfcndant entwed a credit for tllc due bill, 
a ~ d  asked if the plaintiff liad any otlwr claim. 'I'l~c ] ) l i~ i~~t i fT said he 
ought to be credited for two casks of linlc. The dcfcwdant irskcd if that 
was all. 'I'llc 1)lailiti ff st1 id 11(. had 110 otllcr cl ia~pc~. 'I'lic defcudant 
dc~lied ( x \ ~ , ~ .  getting tllv lime. Thc 1)laintiff imistcd upon tlie crcdit. 
The defc~it la~lt  said, ''1 will luring this nlattcr to a (.lose," nncl inlnlc- 
di;rtcly took out tllc ~ r n r ~ ~ a l l t  \\hie11 nns  i'ctumctl : I I I ~  tried on that  day. 
Thc n-itlics s:titl lit was ahout the t:c\elw of tllc d c f r d m r t  ill the fall 
a~ l t l  wi~~tcxr of 1 \ 3 5 ;  t l ~ n t  tllc tlyfc~idant was ilr the liabit of 11sing but 
little salt, as lic bollglit I):~c#o~i not l~orlr, ant1 i~sually got wit from 
sornc mcrc.li:n~t in towl  by the 1)eck or 1i:tlf b ~ s l ~ o l ,  as it \.r.:ls needed 
about t h ~  t:lrerli: that 1 1 ~  did not see either two or one s w k  of salt ahout 
the c~stablisl in~c~~t,  2nd tllougl~t, from his situntioll, he would ~ I : L \  o secn 
it h a d  i t  hem dzliverpd. 

Mrs. Beasly swore that  she was tlie defendant's liouuekeeper ill t l ~ e  
fall of lSH5, liad charge of the smoke-llouse, dairy, ctc., mld did not 
see eitlier two or one sack of sal t ;  that shc tllougllt, from lrcr situation, 
she must lraw seen it, if it had been about the establislirnent. She said 
she wrs rzriscd in IIyde P o u ~ ~ t y ,  lrerer saw salt i n  sacks until since the 
comrnencernent of this action, arid from tliis c.ircunrstal~ce, thonglit if a 
sack of salt l i d  beell cleli~ered, her attenti011 would 11arr becil fixed on 
it. The  defendant called herera1 witnesses as to the character of the 



(465) witness, Toodall ,  357110 stated that lie ~ a s  a man who talked a 
great deal, and had the character of telling lies, soiilctinies ill . . 

plrir?g exaggerated accounts and descriptions of things: aiid a: others 
in telling falsehoods calculated to do mi,diicf  ill the neigllborl~ooil: t l ~ a t  
lic lixd I I~T-er  been cliarged TT-it11 tcjlling n lic vlien on oath or ~ r i t l ~  being 
di,-honest. except in tlie particu1:ir of riot regarcling the trnrli.iu c'on- 
~e r sa t ion .  The n-itlie.;,~, t J~~s t i ce ,  >aid lie \ \o~lld l ~ o t  frolii Iiis cliaracter 
for Iyilig. belie\-e liim on oat l~ .  The pl:~iiitiii' callecl Barnes TTliitaker, 
his sou, xvllo swor1: that some time sliortly bcdorc C1irisrlii:rs in IS35, 
h : l~ inp  been to F:r>-ctteville wit11 his fatlicr's  myo on. he l~roll~.lit to 
Raleigl~,  among ot l~er  t l i i~~,gs,  three s:ivl;s of sal t ;  that lie drore the 
Tragun 1 1 p  to  the defcnd:uit's liouse ill t 1 1 ~  ci.oss-street w a r  n-here 311'. 
31anl~- t11en lived, and in the presrnce of his father and tlic defendant, 
ileliwred to tlie defendnlit t ~ o  sacks of salt, and then c:irricd tlic. othrr 
s:~i.li to 111.. Willinni 11. TInyn.ood. Sr. : t h t  his fntlier \\-a- :i ~lleniber 
of tlie Lcyislat111.c :it the time : I K I ~  1)o:~rded ~ r i t l i  Cartr-1.. 311.. Il;~~n-0011 
sv.orc. that soltietime in t h e  n-i1itc.r season. iic coulii not rcc,ollcvt tlre 

Iiis fatlwr, v l ~ o  n-ould be tlicw iii a f e ~ v  111onient5: t l ~ a t  :~c.rordin,cly rlie 
pl:iin~iff so011 c,anie: tli:it t h  philitiff said tliercl n-ore hut ~lircrci ;:ii*?i.s 
of ,-:I][, T I \ - I )  1 1 1 3  lii111 l i 1 ~ 1 1 i i i i - ~ ~ ( 1  t i )  1i.t 111,. ( ' ; I I , T I , I ,  ~ I : I \ . I J ,  a11(1 ~ 1 1 t h  T ~ I ~ I , I ~  he 
~risliwl l o  ret:iil. Tlie n-itlieis insisted i ~ l ) o l ~  liar-ilig it: aucl ~~laii i t i f t '  
f i l ~ ~ ~ i l y  :~,mwcl. Tlic. ~ri tness then lx-med on. and returning in scomr fif- 
teon llii~iutes, ~ic~tic.cd that t h  ~ 1 , g o l i  had been lno\-ed up iiiro tlip c.l.os*- 
i.tsccJt, 1 ic .u  (':irter'e gutc, and n-:is in a posit iw to deliver salt or ot11rr 
I 1 i t  t i e  1 I I C .  The witness did nor s w  : ~ n y  
delivretl.  but n'elit lii~nic:. :ilid hi? salt n-ils :rftem-ard di.liwretl by Barlies 
~ t e r  Tllc cori\.ersation of this x h c s s  wit11 I3:iriics X7liit;ikcr ;111d 
t l ~ x  l~lailiriff a l~ont  t11(. snlr, n.;r.< oi~jertecl t o  I,? the dcfeiid:tl~t, but 

received. 
4 I t  \ ~ r s  :idll~ittcd tli;rr I ~ J - ,  :I wirncss who T r a  :rbsent, would 

~ x c n  e that  about 1; 1 )eci~liiI)er, I b : j i .  lie sold ; ~ u d  deli~c.rid to 
Enrnej  TTliita!wr, as agent of tlic l)lnintifi, 14 1-2 buslicls of s d t .  

'Tile ~ritiiess Cron-dcr. tigain called. m o r e  that a day or so before 
Christmas! 1933, liai+ig bee11 l)reri~~il~zly requested by Ctrrter ill :i ~ r s i t -  
ten note, nliich lie produced, to get for liim in Fa~et tevi l le ,  among other 
articles,, three busliels of snlt, Ii(: called at Carter's wit11 the salt, ~r l ien  
Carter told liiru lie liad just got salt of the pluiritiff's ~ - a g o l ~ ,  and did not 
med any  more; he o111y took one busliel? and excused himself b e c a ~ ~ s e  
the vitness had not come 21s soon as he had expected. 



alleged, the c l~fc i~sc  rtllied 011  Iraq tliat the occasion of spenl i in~ thcm 
rebntted the malice which tlle c:~sr ~ r o n l d  otlwrwiw imply. This po- 
sition TW.: correct, for if a person, : ict iw llonestl> in the tliscliarqc of 
what his relntion in socicty makes n dilly, spealis slanderons words, the 
inference of malicc ~ i ~ o n l d  he rclmttcd, and an action of slaiidci* ronld 
not be maintained, unless i t  appearccl that  the persou w n ?  infllwncecl bp 
malice. and made nsc of the ocrasion a i  :I mere p~.et(,xt to erat ifv hi.: ill 
will: The snbjcct could be diridcd into th~*cc  c1assc.s. in tlw tltird of 
which this c3ase ~ ~ o u l d  he inc lded .  First. if n jndgc or ;I n ~ ; ~ ~ i s t r n t c ,  o r  
a witness in a judicial proceeding, used slanderous words. no action 
could be maintained, even although there mas malice. bccanw tlw policr 

i t  ~ v a s  s l l o ~ ~ i r  that the party mcnt ont of tllc way, :1nd m:l& 11-1% of tlle 
occ:l,sion as a mere pretest for his mnlicfi. Third. if :I i r l n+ l .  i t 1  e i ~  i 1 1 ~  
the clinracter of a s enan t ,  or a parent ill narl)iliz his m i  a. to his  

be true, and it did not appear tlmt Ilc W:IS acting froin malice. ,\\ to the 
IT-ords p ~ o ~  en hp the witness, Jo? ner. the same princil)lv n onlil ;ilIpl~-. 
for  :t person is e q ~ n 1 I ~  protected in taking thc prelimi11:1r\- qteps to 
hrinq 011 thc trial. as while conducting the trial, p r o ~ i d ~ d  llc is nctinr 
honcstly in the discharge of what lie considers a duty. As to the vordb 
sn-om to by Woodall nnd Crowder, if the jury were satisfied that  the 
~ ~ o r d s  Twre spolierl. and that under thc circulnstanc~s they :~rnonnted 
to a charge of pcrjiirj- in swenrinq before the niagistrate, t11:it t!lv plain- 
tiff had sold : ~ n d  dcli\crcd to d e f ~ n d a n t  two sacks of salt,  hen, i l l  

t~wtll .  the salt na.: not sold and deli\crcd, and tlic dcfcnd:rilt did not 
onTe for the same, then the p1:~intiff v:1s entitlcd to n T erdict, il~lless the 
defendant lins madc out his justification. 

I t  llnd bct.11 insisted in tlic a rgnmmt that  the justifir d t '  1011 ~ v a s  qu+ 
tnii~ctl 011 illes(1 qro~ulds:  I. T h t  tllc date of the :ic4coimt 71-as Ile- 
?ember 24. 1836, instecrd of 1)eccmber. 1835. As to t l l i ~ ,  tlw pleadings 
did not put  the datc in issne. S o r  was the date madc material by t h ~  
CI-idence. So tliat this ground would not nrail. H a d  the dnte been put 
in issue, or been material, as for instance, if December, IS%, would 
l m ~ c  been too late to admit proof undcr the book debt lam-, or if the 
da t r  n-c~uld I M I  o :tfkctrd t l l ~  intrwst, o r  if the d a t ~  i l l  1 )et*cmber, 1836, 
would Iinw tsc*hidcd the pwsrunption tliat it  hnd been settled, which 
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~ ~ H I T . \ ~ < ~ , ~ ~  I.. ( 'A\liT~lt. 

(lfi'.) ,-wc.recl, f i x t ,  tlint i t  n-as not i -eul~o~isire  to tlie rli;i~ge-scco~~cl, 
that  a l t l ~ o u g l ~  11L:iterial to tllc ])roof n~i t l e r  tl~cl book dt,bt l:tw, Tet 

i t  n;as ~ i o t  nillfldl>- : u ~ d  c u ~ r u l ) t l y  false. so :is to  a m o u ~ l t  ro perjury,  as  
it   TI.^ 11ot slio~i-11 t h t  the p1:tintifl h d  a m o t i ~ e  althongli lie h ~ e x -  at 
t11(, tiliw tha t  lle conld I ~ : I T C  p r o r ~ ~ i  tilt3 d r l i w r -  by his son, to  s ~ v c : ~ r  
that  tlic' salt  TKIS I I U ~  1,airl f o r ;  so tha t  tliis gronlid ~ r o u l d  not arai l -  
t l i i td, that  the tlr .fr~~idant did. not o \ ~ - i ~  f o r  the salt ,  as  it  was not sold mid 
cleli\eletl. to  tlii., if thc  ( , \ i d e l m  satisfied the  jnry. tha t  i t  was true 
i n  p o i ~ i ~  of fact ,  t l ~ c n  tlic justifiration ~ r o n l d  be made out. T h e  j ~ u r y  
f o u ~ i d  i ~ i  f a l o r  of the plailitiff. There was :L nlotioli f o r  a llcn trial,  
nliic.11 x : r -  rcfuscd. .rnd j n d g m e ~ ~ t  bt i l y  re~iclered f o r  tlie l ~ l a i ~ t i f f ,  tlie 
d c f ' r . ~ ~ d : ~ ~ i t  ; ip lmd~i I .  

~:[-I:I..IX. C'. J .  TT'l~etlwr the  c.hallenges of t l ~ e  jurors  f o r  cause n-ere 
i l i lprol~(:~~l ,~-  o~ .c r rdec l  o r  not,  is  not mater ial  i n  the present s ta te  of tlie 
rase. I.'or tlic ilcfcwclallt I I L I ~  a t r i a l  1,- a jury? ~ r l l i c h  lle accepted as  
liahle to  110 ob je r t io~ i ,  n-itliont c.lialleligi~ig peremptorily, o r  ~ r i s l i i ~ ~ g  to 
c l ~ a l l e ~ i ~ e  inore t l l m  four ,  :he ~ iuml te r  lie may  legally cliallenge, with-  
out slion-i~ig all). c a i w .  Tiic defelidn~lt theli- could h a w  sustained n o  
illjury by tlie dis:rllo\ring of his  chal le~lges;  a d  upon tlie l ) r i~ ic ip le  of 
5'. 1 . .  -4 rtlc (( I . ,  1:1 S. (I'., 217, i t  is 11ot g round  f o r  a retli7.e de n o r o .  

, . 
l l ~ c  ilc(.idioli of t l i ~  religious society Tras properly rnled out.  I t  n-as 

r i g l ~ t  to rc:ceiw el-idellre t h a t  a c c o r d i ~ ~ g  to the  disc.ipline of the  society, 
the l ~ l a i ~ i t i f l  \\-us pulled to  mnsu.er before the ecclcsiastical t r ibunal ,  to  
which, ns a inember of the  society, he  n-as amenable, because it  cs- 
pla i~ ied  the  occnsiuu upon n-11ic.h the defel ida~it  luade the  t1ircc.t cliarges 
of p e r j u q -  on tlie l ) laht i ff ,  ill s \ ~ e a r i ~ i g  t h a t  the  clefcncla~lt o ~ \ - c ~ l  Iiim 
for  two sacks of salt, sold a ~ ~ d  d e l i w r d  to liirn; n-liereas t h e  philitiff 
h a d  never sold and  deli\-eyed llini all>- salt .  It is ~ v l l  scqtled, tha t  cliarg- 

ing  a persou boner l i d ( ]  n.itli a cr ime on such :III occ.asion is olle of 
(460) tliosc privileged. coiiiiiiuilicatiolla, f o r  v.llic.11 t l ~ e  s l x ~ i k e r  i s  11ut 
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r e s o i i l l .  Ilnt tlic~ pi~ocwdilig is 110 f ~ u t l i e r  el-iilriire tllnli a n  it .s11o\vs. 
t h a t  tlic (1c~fcllel:uit \\.:IS cxlled 011, ill tlicl tliac.liargc. of :I d11t~- t o  tlic. so- 
ciety. to make his  ~ t a t c ~ i ~ ~ c ~ i i t  u p ~ ~  tli:~t ocr:~sioii, :lii(l t l i(~rc.for(~. o11ght 
iiot to hc r c ~ ~ l ) o ~ ~ s i b l e  fo r  it  i l l  t1:rlii:rge to rlicb 1):1i'ty? I ~ I O I Y  tl1:111 if lic 1i:td 
~ilatlc. i t  i l l  n m n r t  of , ju-tiw. 1311t tlic tlc.caisio~~ to n-liic.11 tllc sovic~ty (.:IIIN>. 

i s  not rcxl(>~:tl~t to  cst:1l)li4i llie ~ ~ l n i n t i f f ' >  g n i l ~  of tlic criilic i lnpl~tc~t l .  
iior tli(2 niotivc, of tlic> c l d e ~ i t l : ~ ~ i t  in u i ; ~ l < i ~ y  rhP s:~mc~ vli:r~y: :It ;I d i f fc~re t i~  

pro1~11.1~- ~ .cwivcd .  '1'110 w ~ ~ v ( ~ i w t i o ~ i  l ) m \ - t ~ ( ~ l ~  1 1 ~ 2  \viil~(+s ; I I I ( ~  tho 1)1:1i11- 
tiff alitl liih wli,  I ~ I , ~ I ( ~ X ,  \v:rs e~)i1111~~t(~l l t .  ; IS  p rov i~ ig  ~ I I C ,  f i ~ c t  of t l i ~  ilg:.(>~(.y 

some 1j~r.nulilption that  the otlier c.ircmllstalice, m t  liiion-11 to H a ~ v o o t l .  
olid n-liic.11 li(1 had  lie opl lorr~mity of I i~io\vi~ip,  I~nt elc.l)osecl tu by TT'llit- 

r 3 &el.. n-c,rcJ al?o true. l l i e  relatioli ill n.llicall tlic xitliess, 13ari1es TTllit- 
akcr ,  >toot1 to tlic pa1,ties to this  suit,  ;r115. espcvially to tlie t ra~lsnct iol l  

1 ~ . o 1 ~ " .  i ~ i  the c.onrt to :lchuit evidence i n  snpport of his caredit of this  
kiiitl. *h'. 1 . .  ' / ' w i t t y ,  9 S. C., 44'3. Tile ~vliole cause clepeuded oil 
the  \-t.i.:rc.ity of that  \vitlic.ss, f o r  he c h w t l y  1 ) i ~ v c d  tlic trntli  (470) 
of tlic. o:~tll of tlic plai~l t i f f ,  ill n.11icli i t  is  :~llogz.ecl lie coililllitred tlie 
j .  T l i ~  clefc~litl:t~~t :~tteillljted t o  disc'rcdit liirn Iry the 1icg:rti~e 
testillioli>- of S p i l c e r  :md Beasly. I n  reply to that, the evidence giw-11 
by II;~y\vootl :11id C'ro~vtler n-21s cogcut to the lmii~ts', both that  Tl'liitalwr 
lind intclldrd to s w w r  to the  t ru th .  ailel that  lie lind SKOrll to it. 



amounted to a charge of p e r j n r ~ ,  in swearing that t,he plaintiff had 
.old and delir-ered to the defendant tn-o sacks of salt, then the plaintiff 
rvould be entitled to a 1-erdict. u n l c s ~  the defendant had made ont his  
justificatioli." I t  is clear, that, TI-hat was meant was, tliat if tlie jury 
TTRS satisfied, under tlie circumstances. that those ~rords ,  "amounted to," 
that  is. \$-ere intended to conye7 or express, a charge of pcrjury, as laid 
in the declaration, the11 they should find for thr  defelidaut. Thwe is  
nothing. therefore. in that  objection. 

Biit it is further insisted, that  the jury ought to liar-e been a t  l i b e r t ~  
to consider ~vhether tlie plaintiff was not guilty of perjury in those parts 
of his oath in n~hich he stated or is supposed to have stated that he de- 
limred the salt in December, 1836, and that he could not prove the de- 
l iwry ,  C X C P P ~  b? his own oath-rr-hereas the deliver- Tvas in December. 
l i2 . i .  :ilitl 11ij col~ld 11:i~:e pror-ed tlic delivery by l ~ i s  OITT son, Barnes: 
:111(1, tlic~.efore, t l ~ a t  there n.a; i ~ r o r  in confiniiy tlie jury to the particu- 
la r  ii~il)lni;~tion of pcr j~u*y of ~ r l ~ i r l i  con~plaint  is made in the declaration. 
TI7(. tl~ilili the position cntire1~- iultcnable. The declaration lays the 

-1mking of wr ta in  T I - o h ,  n - h c r e b ~  as it alleges, the defendant 
( 4 7 1 )  meant to imp11tt to the plaintiff the perpctratioi~ of perjury in 

tllis. that the plaintiff Ii:id snorii tliat he sold : i d  delivered to 
tllc ddendunt t n o  sacks of salt, \vliich he nwer  did sell or deliver. '1'0 
tlmt tlivlnr:rtiol~ the defendmit pleaded not guilty: and the jury have 
fo i~ud  that he did speak the words, arid lvith thc intent stated in the 
tlcclnlxtion. Tlir defendant also pleaded justification, and tlicrein sets 
fo;.li~ the o:rtll of the plaintiff to 11a~e been. "th:it the matter in dispute 
~ : i i  :I Iii)01< account, :rnd that thr said 1)ar id  Carter T:IS indebted to 
1ii1:r t110 ;1i1:1 of $14.20. :11111 i'iirtl1c.1~. ~ h a i  11c 1l::d lie otlii'r 111c:alis to prore 
t l i c>  dt.li\i,i,y of tlw t \ ~ o  sz1c.k- of s~ i l t  l~ l i t  1)v Ili.: on-11 o;itli, a l ~ d  t1i:lt the 
tn-o sacks of salt Tverc by him delivered to the said Dar id  Carter. and 
c,linriyxl to 11ii:i : ~ t  t l ~ e  price of SS." Then tlie plea ~~roceeds  to n e p t i w  
T I J ( >  i,:it11 :Lilt1 :issi,ci~ tlie ~ J ( ~ I ~ , ~ I ~ I ~ , Y  i l l  t l~(>s(> rvorcl,.: b ~ J T l i o ~ v ; l ~ ,  ill t r~ l t l l  and 
ill l':ic.t ~ l l e  said i);i\-icl (_':irti>r, a t  tlic t h e .  et v.. \\.:I\ liot indi,bted to him, 
the s;1ii1 S;r~~ilwl K l ~ i t a k c i ~ .  i l l  r l i c ~  S I I I I ~  of $9 i ' o ~  two h:irli,s of si~lt .  01. for 
:in>- orl1c.1 ,yoi~cls. nxrc.5 or li~eri~ll:ii~dise, sold arid deliyered b ~ -  the said 
Snt~iuc.i 10 TI!(. %aitl 1):i: id. -i11(1 ~ , \ . I I I ~ I , ~ : I - ~ .  i l l  r1.11111 :111(1 ill favt. tlic, ,sai11 
l):i\.itl n-a> ~ ~ o t  t l i m  ilid(.bted to mid Sainucl i7.i an- sum IT-hatsoerer, on 
:iii>- : ic . ,~~iint  n.I!;~tsoi.vor, a1111 tlir, wit1 S ; i ~ ~ ~ n e l  (lid tliereb~-, n p o i ~  his s~rid 
oath. coailiiit, ctc.." Tliis 11lca tlie~i :I.-si,c~is tl~c, 1)erjilry ill tlie ~ c y y  poiilt 
in n.liic.11 the dec.l:ir;itiol~ statca tlio clcf(wcl:i~it nierrilt to charge it by tlie 
~ ~ - o r d s  spokcw hy Iiilr~. Indced. a.: :I justification, tlie plea could not h a r e  
been otlicrrvise pleadrd, for it n-ollltl 1i;lye heir no :niswer to the declara- 
tion, since one f d s e  cliargc, c:mnot 1)r justified by proving the plaintiff to  
h a w  b c ~ n  guilt? of anotllrr rrimc.. It is. thewfore, :idlriittcd at tl~c. bar, 
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that the & f e ~ t d : ~ ~ i t  co~dd  not, iuniln. his plea of jnstification, have offered 
elidenre, t11:1t in anotlrer part  of this oath the p1:lintiff committed a 
perjury. llot assigned in the plea; and therefore the j1u.y coldd know 
nothing of inch supposed perjury. Brit i t  was ynid, that  rwder thc 
general issue, all the v-o~-ds spoken 1 ) ~  the defendant must go to tho 
jlu.7, and if they slmidd believe that  :rn,v of them were truc. i t  
n-odd rebut the inference of malice in the speaking of the words, 1472) 
and the jury might find for the defendant. I t  ~ o u l d  be most 
5ingular. if tl1:tt u-cw so. I n  the first place, it does not appear irr this 
c2nw tlw t tl~c> cl~ft.~ld:r~rt c,r cdli:~rgcd ill the c~onrc~~*s;~tions stated by 
the v-itness, tha t  the plaintiff had committed perjury ill wving illat the 
d e l i ~ e r y  was in  IVG, or that  he could not proTe it,  but by his own oath 
or in any othcr rcspcct th:m ill su.earil~g that he lrnd sold I l i i l r  tlw two 
qncks of salt v h e n  11c did not srll hinl any. Wllat ri&l thew, cmdd tlre 
defendant 1l : t~e to in.ist that  the plaintiff was gnilty of :I crime. w l ~ i c l ~  
the defcnd:rllt had not imputed to him, :rnd tlrewnpoir cdlailn to be :I?- 
q~i i t t (~( l  of . i l ~ x ; ~ h i ~ ~ g  nold.i, nl~icl i  11c :~tllnit- Itc ditl c~)r , ,~k ,  n ~ ~ d  rrhiclr I I P  
a lw  admits were falqe? 

B ~ i t  if tltc tlcfcwdmlt l d  charged the plaintiif n it11 n perjury in 
each of the t l ~ r e c  p:~rticulars, still his Honor's opinion mol~lcl be per- 
fwt lg  c.ori*cct ill refcrcncc to the qi~estion 011 wl~ich it was gireli. The  
qucstioi~ n:ts this;  ~vlwtller the plaintiff's action mould or would not 
be barred by proof that the defendant had ch:~rged t l r ~  three 1)crjuries 
on the l'laii~tiff, and that, as to two of then1 the charge was truc, thougl~ 
the dcfendn~lt had beell lunable to prole the particular one, ~d1ic.11 tlrc 
1)lail:tiff lrncl ilcclnred on ! The coui~sel for the defendant insisted ill tllis 
co1n.t. that  ill such a case the defendant n7as entitled to a verdict; and 
his llo11or llcld the contrary; properly me think. 

We i~dnlit,  that  :L defel~dant in an action for slander or libel, has a 
right to require thtrt all he said o r  wrote sllould go to the j u y ,  that  thry 
may judge of nioti\ cs, and under all the circumsta~lccs asscss tllr proprr  
;~nlount of damages. I f  the defendant has made divers charges agaiust 
the l~lxintiff ill t l ~ c  sanlc c.on\ clrsttioll 01. p~~bl i (~:~t io l l .  :~nd tlw l~laintiff 
sues for one of them, the other party may call for  the context. I l v  ~ O C Q  

i t ,  mcessarily, a t  :L risk. for the jury may t h i l ~ k  he does i t  to blacken the 
 lain in tiff's characa!er tlreu without ~~spons ib i l i t y ,  and therefore may in- 
crease tllc damages. On the other h n d ,  it is certainly i~ fa i r  topic of 
argument to the jury upon the question of cl:mages, that  the 
plaintiff, by picking aud cullirlg among the charges, has been (473) 
able to get one wllic!l the dcfei~dant is uilablc to sustain. and t1i:tt 
he relies on that  alom, and by tllc adniissioli of the others has not nf- 
forded the defendant tlle opportunity of justifying them on the record 
and proving tllem, although, pe~liaps,  such omitted charges ma? be the 
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iiioqt ('rii11lq of tliouc. ~ I ~ ; I I I c ' .  o r  :1s p a r ( .  as  tha t  d rc lawd 011. Sllcll ani- 
~ ~ ~ a d v r r r i o n s  might  he r e r p  just i n  reference to  the damages, since one 
TI-110 SIIC:' fo r  I i i ~  c l i : ~ r : ~ ( ~ t ~ r ,  ouglit so to  brilig his  actioii as  fa i r ly  to  p ~ t  
it  ill issur and p i r c  t l ~ r  pc~rson n-110 has  s p k c n  aplilist  i t  n f l ~ l l  oppor- 
t u l r i t ~  of justifping all  o r  ally p a r t  of vha t  h c  said. L lnd .  n o  doubt. if 
thih ( l o f ~ i ~ d a l i t  l ~ a d  c.l~nigwl oil the 1)l;lintiff a n y  1)erjnry h l t  that  sc.t 
fort11 i l l  rhc. tloc.!:rratioii. tlic iiic~sr n-onld 1i:11.c beell 111:ldc of it 011 tlic. 
tii:il l)c.forc tlicl ,jilry : : U I ~  I l i >  ITol~(!r n-o~dd,  of course liavc~ left tha t  
cw11rij1wtioi~ to t11cl j lu . ,~,  a >  c.sc.11wivc~lp xi t l i in  t l ~ t i r  p ro~incc , .  1311t that  
\vas i ~ o t  t11v c:lw on the t r i a l  of the pr tseut  c.:lust3. 011 t l~c.  c20utr:lry, 
thc. tlcfciidaiit ir~sistcd t l ~ a t  tlii,  lain in tiff v a s  ]lot t'iititlcd to  i.c.cwrtJr : ~ t  
:r l l ,  a!:lio~~,rl~ tlic j l u -  sliol~ld f i l ~ d  tlic s l m k i ~ i g  of tlic Ivords laid i l l  t 1 1 ~  
( lc ( . l ;~ r i~ t io i~ .  :111d tliat the!- Ivtre not trnt ' ;  :I pl.ol)osition, n-hich (*a11 11~1-c.r 
11cj ad~li i t tcd.  ~ r l ~ i l c  tlic ~)lt~ntlilips of tlic ~ ) a r t i ( , s  a re  to l i a ~ - r  ;III,T c f f ~ t  
ill f i s i i ~ g  tlic l)oiiit,q 011 11-liicli tlic cauce is to  be clccidecl. o r  ill rcgul;rtii~g 
tilt, c ~ i t l m ~ c c  to I N ,  girc.11 011 tlie trial.  TTc tliink, tlierefore. that  t1ic.w 
x i s  no c,rror coniiiiitted 011 t h  t r ia l ,  and that  t l ~ c r t  c a ~ n i o t  he a r c t ~ i i , i ,  
( 1 C  1101~0. 

r 7 1 liere lias ::]so 11een made ill this  court n ~ n o t i o u  in arrest of juelpnic~it, 
f'oi. t i l t  i i~snf f ic ie~~cp  of the declaration. &\ftCr s tat ing t11e~ p la i i~ t i f f ' .~  
pootl c.liarac.tcr, mid t h t  before the comnlitting of the  grievous, etc., a 
certain p l : ~ i l ~ t  liad been depelidinp, brought b ~ -  ~ v a r r a ~ i t  1 w f o 1 ~  a justice 
of' tlic. 11~':1rc~ iu. ~ 1 1 c r c i 1 1  t11c. slit1 1)ar id \vas tlic 1)laintiff a t ~ d  tlic 
s l i t 1  Salnilrl  XIS the clefelidant, and  which plaint so brought by wai3r:1ut 
liatl IIFCII l i~ tc~ ly  tried h f o r e ,  etc., arid oil said t r i a l  tlic s d  Sarnnc.1 11ad 
e1:linlcd as  :I set-off against the demand, etc., the price of cer tain artic'les 
~t:li( .(l  ill nil a c ~ o i u i t  iii v r i t i n g ,  tlicrl produced by  t h e  said S a n i ~ w l ,  itlid 

:lliiOllgst tliern t~1.0 sacks of salt as  sold and  delivered b -  the  said 
(474) S:1ri11~1 to tlic said Dnl- id;  the declaration t11cl1 ~ ) r o c . c ~ d , ~  a s  fol- 

lo\\-::: b 'Alnd n l i r w a s ,  the said Sanincl,  0 1 1  t h ( ~  sa id  t r i n i  1 ~ f o 1 , e  ' 

tllc said j11stic.c of the l m c e ,  zccrs sworn U J X ~  ( l id  t u k c  his c o r p o i ~ l /  oafl l  
bcfo1~1 ti113 said jllstkc., a l ~ d  ircis 011 11is sirid iitrfl, tlietl r~.~~urti i i ,ccl  oil t h e  
sciiti t~ , ;o /  M o r e  the w i d  justice, to pro1.c among other  things, tlie scrlr 
(litti deli/,/ ,r,tj of t k ~  .striil t i r o  s(rcX.s of sa l t  by t h e  said Samuel  to the said 
T)a\-id, c!cco/ditc!j t o  t I i c ~ , p r o r ~ i s i o ~ ~ s  of  t l l r  s t a t u t e  iu sltcli case m a d e  a,lcl 
p t . o / ~ i d c d ,  elltitled " - I n  ccct crscertai~litzg t l tc  m o d e  of p r o ~ . i n g  d e b t s ,  etc.= 
Tlie t1eclar:ltion tllcil proceeds to s tate  tliat the defendant, n-ell hion-- 
ing the 1)1wiises, a i d  inteliil i i~g, etc., i n  a cer tain discourse, etc., "fnlselp 
and  ~ ~ i a l i c i o n s l y  spoke and  pnhlislied of and  concernilig the  said plailit 
b. n-arrliiit. alitl of and colicerning the  examination of tlie saicl Saalucl 
011, h i s  wl id  r~clth 011 tlz(> sa id  t r i a l ,  t o  p r o c e  t h e  sale U J L ~  clelir~cr!j tllc. 
scriil t / ! , i ~  S ~ ( C / ~ . S  ( I S  ( ~ f o r e s ~ ! i d .  then falsely, etc." T h e  objection is, tliat the  
declaiatioii clocs i ~ o t  i l l  cAsl)ress terms a r e r  t h a t  on the  t r i a l  t h e  plaintiff,  

n4c; 
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af te r  being s\\ orlr, '(w;rs t~xalrri~rcil a11d g:1~ i' l l i s e ~  iclcrrc.c' :I\ :I witness, t l ~ : ~ t  
etc." Upo11 loolri~ig illto the  l)reccdci~ts, n c  l w r c t ~ i ~ i ~  tha t ,  n-l~crc t l r t w  
TI-as a t r i a l  before :t j u r y  i t  is ilsnal to state. tha t  o ~ r  the  t r i a l  the 11lain- 
tiff v a s  i w o r l ~  a n d  x a s  rxamincd 011 o:~tll, a l ~ d  g : ~ \ e  h i s  e \ i i l ~ ~ ~ ~ ~ ~  :IS R 

witness. 2 Cliitty P l . ,  621, 637. II:11t tlrv dci~l:~r:~tiorri do llot wt  fort11 
~-;h:lt the el ~ ~ P I I C C  of tlril plgintifl v:1s 011 the t r ia l ,  o r  to what  p a r t i m l a r  
mat te r  h c  n-as exarilincd, Imt only ill gc1rcr:ll t e n l ~ s  tllat !I(% \\.:I:, i.au~rrirrril 
:nrd g:lrct l ~ i i  c ~ \ i t l v ~ ~ c ~ ~ .  JVP t l l i r~k to tha t  ~ x t c ~ ~ l t ,  this  drcl:rratioi~ n ~ i ~ s t  
bc lu~derstood to h a w  tlii, wmc3 nic~al~illg. T o  all o r i l i ~ ~ : n g  rct,tdi,r i t  
~ i ~ o i d d  coin\ ey tlli, 111c:t11ing tha t  this plirintiff lit(t/ p i  ( 1 1  rtl 1111011 the t r i a l  
tlic sali, alrd dclir-e1.y of tlrc sa l t ;  tlio11g11 i t  i i  11ot c~sprcw to t11:lt I)nq)o+, 
nor ,  per l~al)s ,  rail  i t  ~ ~ e c e s s : ~ ~ i l >  I)c infcrrcd. as tlic n o d s  :rise, that  t h e  
plaintiff wcrs c.1 anzirlctl on the  t r ia l  to 1 1 1  o v c  silcll i:lle aild deli\ ( ~ 7 .  H u t  
a s  was  just obs i , r~  cd, the l ) i w c c l ~ ~ r t s  do ilot state 11-hat tllc pl:til~tiff d i d  
p r o ~ i ~  or  say 011 Iri5 ex:~iuin:~tioii, but o111y t11:lt 11c ~ : L T C >  his  m i d e ~ ~ w  on 
tllp t r ia l .  S o n ,  n-c th ink  tha t  110 orlc c:111 rc~ad this dcc la~xt ion ,  
witllont uiideritairding t h a t  a t  the least the pl :~i l~t i f f  g a w  evi- (47.;) 
d m c e  011 the t r ia l  of thi. \\ 'i~rr:ll~l, a11d tlr:~t if lie did lrot !)YO\ P t l i ~  
sale :111d d e l i w r y  of the  salt  yct I1i1 w:~z c x a u ~ i ~ ~ t d  21s n n i t ~ ~ e s s  and  ~ : I I C  

his  eT idci~ce toucliing the sanie. At  al l  c v c ~ ~ t s ,  i t  inust I i a ~  c h(wi   pro^ cvl, 
t h a t  the p1;riiltifi did g i \ e  rlidci~cc. 011 tllc tiin1 of the vnrr:nrt,  else tlrix 
j u r y  w ~ l d  11ot 11:1\i, K ~ \ C I L  tlii' \ c ~ c I ; ~ ~  t l y y  did, : r ~ ~ c l  wc see upon t h e  
case that ,  i n  facat, i t  mas so  pro^ etl; a n d  tllc.rcfo~'e, af ter  I wdict ,  t l ~ e  
fau l t ,  if i t  be o ~ w ,  is Ilclpcd, a d  the jnilgnlcwt is  not to bc, sta)cil foi, 
tlle omissiot~ of a more prwisc  n~cr i i~cx l~ t .  TZcv. St., c. 3, s. 5. 

h e  C V I ~ I  m. S o  error .  

2. 111 ail ar+io11 :igainst on?, (.ll:irging Iiiiu to IIP :L 11:1rt11(v in  :I 11;1rti(.uliir 
firm. it is coiulwtrnt for 11iiu to i~itrod~l(.e,  its :L witi~ess in llis l ~ e l ~ : ~ l f .  :i 

lwrsoil n7ho w;ls :LII :~cli~ion'lrtlged iueml~er of t l ~ t  firill, 11111ess it I I C  
:~tlnlittetl 11y thtX l~lc:ltli~res, or swor11 11y tile wit~less on his r'oiv t7it.c.. tlr:lt 
tllv t l r fei~d:~i~t  TWS ;~lso n member. 



(476) and  thir ty-s is  dollars !I!)-100, v a l n ~ .  r e c ~ i r c d .  ~ x ~ y t b l e  a t  the, ('0111- 
11:1>wi:i1 il:111li. :it ( - 'o lul~~l) i i ! .  S. ( ' .  N(.I-Zc(d% 170i i~~z & Co." 
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l l l r  1)lai11tifi' 1~i>o\-rtl 011 tlii. 11.i:il t l ~ a t  lI(sI<i.~, l7ou1iy h- C'o. m r e  do- 
ing l , i i ~ i i ~ ~ ~ b ' :  :IS r i ~ ~ i , ~ . I ~ i ~ l i t <  ill. l l ~ ~ ~ n l ~ l i i ~ ,  T I ' I ~ I I P F S P ~ ' .  :ii1(1 that  the note 
m1s giw11 1,- Ton11g for  the C I ) I I I ~ : : ~ I > - .  T111.?- i11m p ~ w v ~ d  tl1:it 1-61111g 
: ~ n d  Is:i;~c : i~id L:in-soii SIcI\'c~c~. l,rorllci.,s of t l ~ c  t l ~ i ~ ~ n i l : ~ i i t .  \\.I.I,I' the (1s- 
tc.iisil~li~ ] ia~~tnc.rs ,  and tlic,~- : i l l ~ y d  t l l i~t  tllc. t l t~i ' t~t~tliii~t xr:~.: :ilw a Imrt- 
1ic.r. :lilt1 t l ~ a t  upon tiic dissolution of tlic c.oilwrii 111. Ilatl t:ili(,li :I 11ortion 
of i t  c.fT<~st.; ant1 Irmupl~t  tliclil I;, illis S t :~ tc  n-111~i.i. 1 1 1 ,  i,~...i(l~.(l. F o r  ~ 1 1 ~  

111:1(~,, ill c x ~ ~ i s e c l u ~ i ~ ~ ~  nf :I n-rit hc.iily ,l ied out :l,rain-t 11i:ll. to ~ ~ M T ' I C  

~ ~ i ' l ~ \ ~ l ' ( l  t 1 1 ( ,  ( ~ ~ l ~ ( ~ l l T i 0 1 1  of tlw : 1 1 ~ i i ( ~ I 1 , .  uf I . U ~ ~ : I ~ ~ I ~ I ! I . . ~ I ~ I J  I J P ~ I I - ~ L ~ I I  1sa:i~. :\lid 
I : I ~ I I I I  I 1 I .  1 i t  I e l i  1 I .  1 .  The 

l( ,a( l i i~g of t11L i ~ ~ b t i v ~ i ~ o i ~ t  I Y ~ I .  01 ) je r t~d  I U  1):- T I L L >  pl:iii~titfs. 11ut 
(4;:) ~ ) o i m i t t d  1,- ti!(' cSoiirt. 'The clrfri!d:~.lit llleli oii't!rcd the 11e- . . 

I K J . ~ I T I O I I . >  of t11c s ~ i d  IS;I:I,. ;11lcI L:IIT. ..IIII M(,I<,,I:. ~ I I  >ILOTT- tliat lie 
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4 r t  TIit. ~ ) r i i i c i p l ( ~  n-c cstrnct f r o m  tliclll i.s. t l ~ t .  ill order  to  
dr~l~ri\-c. 2 1  di.f'~~tl(l;ilit of :I \ \ . i t~ics .~.  I I ~ K I I I  tlie. g ~ v i ~ i r t l  of hi.: l)(iilig 

:I J ,arr!i(~i~, 21 ],:I l ' ~ l l ( ~ l ~ > ~ l i  J I  i i i ~ ~ ~ t  l i e .  < :~t isf ;~i . tor i ly  ~ I - ~ , T - N I  or  a d r ~ ~ i r t ~ d .  T ~ U S  
ill (I'ol?-c,~, ~ I I  I 'art~irr.sIiij~. 460. to n-liiclr TX-i. TYPIT 1y4'r~iwtl. i t  is <tared, 
i l l  2111 a~.tioii  ( ' , I ,  C I , I I ~ I ~ ( ~ C ~ I I  :~gaiii>t O I I I ,  or riiilr(L l ~ i ~ r t n e r s ,  :I C ~ I I U I ~ ~ I I P I ~  ( 2 a ~ ~ -  
iiot 11c a ~ l ~ t i i t t c d  21s :I n - i t ~ r e s ~  f o ~  tllc. tl(di.~rtlaiit. *\lid he r d i ~ r s  to  ) 7 0 i l ~ ~ g  

I .  1 1 t 1  1 . 1 .  111 tllxt r.:lscd t l i ~  tlc.fe~~daiit  pli~ndctl all almte- 
111c~1it r l ~ a t  11o n-as joilir on.liei~ I\-it11 otlrc,~'s of tlic. slrip, u1)nn v - l ~ i e l ~  the  
~ r o r l i  \\-;I.- tlo~ii., n ~ i ( l  to - I I J I ~ ) O I ~ T  Iri< l)li,a oit'crccl to call t l i ~  11ciw11 lirx :11- 
lcycvl --:I> c ~ - l ~ ; ~ r t ~ ~ c ' r .  Lord T<(. I~J-oII  i ~ ~ j ~ c t c d  t lrc t c r t i ~ n o i ~ y .  7'110 tlc- 
f(.~ltl:r~lt,  1)y I l i a  111c,:1. a~lrtiitrcd tlint t l ~ c  T\-itiiws va:: :I ~ ~ ~ I : L I T I I ~ I . .  I n  
1j1 '1 . f  I , .  l loml,  1 E . - ~ I . ,  2 0 ,  tlii, (I(4'(.1i(l:1iit alleyid r11at tlw b i~ .Gi~(w.  i ~ t  tlic 
IYI~I I . -Y>  of v.liic.1i tlic~ ccootls lrael 1 ~ ~ 1 1  l)nrcl~:tscd. ~ r a s  c.ur,ritil oli 1,- h is  
iiiotlici*. aiitl tliat 11(. n-ns ; I  mall i e r ~ - : ~ n t ,  a ~ i d  oit'cred to  prm-c it 1 ) ~ -  her.  
A\( l :~ir .  of ~ O I I I I > P ~ .  objc~ctcd tli:~r she> IKIS 21 partlior, : u d  t l t e i ~ i d n ~ ~ i ~  in- 
('o1llJ)etc~llt. '.;it :[I1 ( ' T - F ' I I ~ F  m111(' v i t ~ r o s s  rli011ltl 1w c.al ld  to s l i o ~ r  ill(, T\.:IS 
irot :I pai~ttirr." Tlic. ( ' o i ~ r t ,  Ey1.c.. ( ' h i d  Ju>tic.c,. o \ - c ~ ~ u l e d .  tl~c, ohjec- 
t i o ~ ~ ,  tl~:rt  : i >  tlic. l~ la i~ i t i i t '  had  cllosc~11 to ~ ~ r o c c c d  : p i l i s t  this d e f ~ i i c l : ~ ~ l t  
dolit , ,  11c s111111ltl iiot lie pcrniittrtl ,  1,- mew suggestion, to  dcl~ri~.c .  tlic 
d r f ' i ~ ~ ~ i l i ~ n t  of tlie h.11c4t of 1 1 ~ r  tc.-tii i in~i,~. Ahid  so of t l ~ c  o r l l t ~  cdascJs. 
111 this C:I,M> tlic. tl(.f'c~~itln~it elid l ,re,~-c~ 1,- tlii. clcrk a1111 by the artic.lcs of 
; i g r ~ c . ~ l i ( ' ~ ~ t  t h a t  lit, \V:\r ilot a 1 1 : r i ~ l r i ~  of tlrc. firm of XeI icc~ ,  T O I I I I ~  k 
C'o. T h e  p la i~ i t i f i  lintl. to lw sure. produccd i o ~ l i ~  c~~idc1ir.e tli :~t l i ~  ~ r a s  ; 
t c ~ * t i i i ~ o ~ i ~ -  ,goilly . ~ o ~ i i e \ \ . l ~ : ~ t  13~~011d n nicw snggr'stioii. T h e  q l~rs t ion  Tras 
to tlir IYII I IT .  :is to tlri ,  :~ililiis.-il)ility of t l i ~  ~ C S ~ ~ I ~ I O I I ~  of the two 3 I ( . K c ~ s  
-lion- t~o111cl t l ~ c  jndpc. .a>- thi. d(+'i~iid:~irt XIS :I ~ ) ; I I ~ I I P ~  \\-it11 tlic'ili ! Tt 
~ o 1 1 1 d  11:1v(& 11oi>i1 : I I I  as,~1111111tio1i nf t 1 1 ~  f~l i i (~t ioi is  of the  j i ~ r y .  -111 h r  
co111tl do Ira.- to :~eliliit tiit. testimony m d  lct the ju ry  decide. a s  to i ts  
w i g l i t  a ~ i t l  rrctlibi1it~-. WICII t l i ~  pl;ait1tifY5 r l i~rcf 'o~*c~,  iii :III :letion> 
n.i,-lrc..: to o11,jrc.t to tlii. trstiruoliy of rlir vi tness .  a.; bc i~ ig  a par tner  v i t h  

tlic. tlidc.iitl:~~ir, lie slro111iI asli tlir w i t ~ i r s s  oli Iiis / , a i r  i i i l ~ ~ ,  n-hc.tlicr 
4 i i  t o t  I i t i .  If 111, :rillnit i t  11c n-ill, of ~TJIIIW. hc rejtvatctl; 

if ] I ( .  d c ' ~ i ~ -  i t .  it r i l l  be con~peteltt  to  tlic. plai~rtiff' to csur i~ ine  
other n - i t u c s w  to pro\-c tlir i ' ; ~ t ~ .  : I I I ~  i t  \\-ill tli(w be a qncstiori f o r  the  
j u ~ . , ~ - ,  :1l1(1 I I ~ T  for  tlic c o u ~ ~ ,  n-li(~t11cr tlip l ~ : r r t l i c ~ ~ h i l ~  does o r  i l o c ~  not 
exist. Of c < o i i ~ w  n-c. a re  IloTr a l l n d i ~ ~ g  to pasm, n-licrc tile p a r t n e ~ d l i p  
ic ~ i o t  nd~tiitted 117 the l~lcadiiiga, o r  b , ~  tlir cl(.fei~dalit irr so l~ ic  other  vay. 
('ol,~e'i.. 162. alid tlio c.:rst~ citccl. Tire a rc  of opiuion tliat there is  n o  
cli.ror i l l  rlic, recc~l~rioii of tlic t c ~ i t i m n i ~  i ~ i  tlic' Snpei'ior Court,  aiid tliat 
judgmi~iit  of tlic. c*onrt is nfirnled v i t l i  costs. 

I'EN (-'I.I{I.IAI. S o  error .  



A. was the illegitimate child of H .  R. : her nlotlit'r tlietl Iwfore her R.'s father 
('. ; .I. is entitled to iio part of tlie estate of ('. 

A l r ~ ~ ~ ~ , . i ~ ,  f rom ali i l i t c ~ ~ ~ l o c . a t o ~  ortlcr of l :n t t lc~ ,  .l., at  Spring T c ~ n i ,  
1844, of Ro\\--is. 

thc estate of tlir ~ 1 1 t l  I3c,ts>- Bro\v11. a ~ i d  that  tlic dc~felidaiit n as :tpl)oiiited 
the gl lardia~r  of tlic l~etltio11c.r. B e t s  X-aggo~~cxr; t l ~ t  tlir said adminis- 
t ra to r  paid to t l ~ a  dcf(.lldalit, n. l i c ~  p w ~ l d i a l ~ ,  111 1\20? tlw hmil of 

r ,  l lie d r f c ~ l t l a ~ i  t ~lositivcly c1c.1lic.s ever lit~vilig iwci\-cd i'mm tlic said 
Is;ia(* Ti i l~?h i ,  as ~ r ( ~ ~ ~ i i i ~ i s t ~ ~ : ~ t t ~ ~ r  ou lIiialiiar1 E ~ O I Y I I ,  11io11cy \vh>rt~vc~r 
f o r  liis said \ v a ~ d  B i ' t s ~ .  TIe awl.:: t1i:rt liis said n-:~rd is uot c l l t i t l d  ill 
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x ~ h ~ [ .  ,J. Tlic> f i n t  sllnl. it is :r11111itt1,(1 I)>- tlio l)l:li~~tiff... 1i:tq l ~ ~ n  
ful ly  : icc~?l~l~tcd SOY. T l i ~  l ~ l : i i ~ ~ t i f f s  (10 i ~ o t  a \ - i , ~ ,  t11:ir t11c st~con11 s ~ i m  
c\-r!~* Ira, ~ ~ , c ~ i \ - e d  1,y t 1 1 ~  tlc.fcrid:rlit: tll:rt tllc. : i l l t~g:~t io~is  i- ,  lic c:itlic~. 
~ w i ~ i \ c ~ i l  i r  or ol~pl i t  so T O  ]la]-c. dorlc.. Tlic, t l e f~~i i t l : r~~t  l~o.-iti\-c.1 dcnics 
lie el-1.r d id  recci\.c it. To : ' I I ~ ) ~ H H T  tlieir allc.,cl.~rtio!~, tlic, l)laiutii?'s iutro- 
d u c ~ d  t l ~ c  t ( .s t i i~iol~>- of Is:lii(. Kilwlill, tlic ad~rli~li-tr:itor of I\Iic.li:rel 
I .  sn-cars t11:rt 111. tlitl l):1y o~i .1.  to the d e f ( ~ l ~ d : r l ~ t  1 l i e 3  t \ \ -o w\.- 
cral , + I I I I I A  scdt fort11 i l l  tlic! ~ i e t i t i o ~ i .  T h c  tcstiuloiiy of this n.itlir.- i-  .?o 
C I I I I ~ I I ~ ~ I ~   rid cwnit,:: in ,-o c lucdo~l : i l~ le  :I cliaractel, tlint TYI. v i~ l l~ io t  1)1;.e 
I I i t I to I i t  1 f o i l t i  of I 1 1  Re 
:r-c.1.t- ill O I I ( >  p:rrt of Iris dol~ohitioli tliirt tl111 ~ w r i l ~ t  be:!],.- d;ito n-11c.n 
g i v r . ~ ~ .  7c.t it-: date  is i l l  l i l \ .  t l~c, year  of tlic. death of Ihlt,.y I:IQ\\IL; 
:\gaili, li(. b t a t r s  tli:it 11c kept nll tlic pnl)crh rt,lari\-c to the, rs ta tc  of Cctsp 
E r o ~ \ ~ i  t o p ~ t l i t ~  i l l  t l ~ e  ~ ; I ~ L I I ~  ~ ) l : r c ~ .  yclt lie pi~oihlc.cs t l z  first ~ w e i p t  and  
c . ; ~ i r  oil-<, I I O  :rc.eoillit of t l ~ e  c ~ o ~ ~ d ;  so lie says agxin t l ~ t  J:rcoi) Fisher 
uiadi, llis s e t t l e ~ ~ i r l ~ t .  :il~il lic d c l i ~ e r t d  to 11im :t11 tht> p q ) w ' s  colrccrninp 
the e+t:itc. :111tl !I:I-: I I ( . T ~ ~  serii them s i ~ i c r ,  :illd - c > t  n-1ie11 cnllcd oli pro- 
d ~ l t ~ . ;  t he fil'rt ~ w ~ , i p t .  I [(. i. n-i t1i:rl i~ i to re>t (d  ill fixing tlic paymc'nt 
on t ? ~ c ~  t l e f m d a ~ ~ t .  :is l i t .  tliercl)y avoitls. ;I,: he 11ii17 suppose, respmsibi l i tp  
to the c l i ~ t l ~ i l ~ i t t e t ~ ~  of 31i(.l~nc.l E r o w ~ i .  i311t if tlicre i w r c  n o  circum- 
s t n ~ ~ c ~ s  .;l1:11<ing tlic, confidelic~ n.c, niiglit rc1)o~c. ill the tcstimony of 
R i b ~ l i n .  still n-e could liot dtcrec an a c ~ o ~ i n t  ng:~inst tlie defendant upon 
i t ,  fo r  it  is ~ i o t  so s n ] ) p o i ~ e d  117 tli(: other  ~ ( & l l l ~ l l > -  : i s  TI-) ou t re ig l i  the 
1)ositiw ilvuii11 of t l ~  dd(~nc1:~ut .  

Tlie witiicss l i l ~ i t s  stntm tllat 1r11(,11 llc. :I.; tlic, agent of t l ~ c  plaintiff 
W a p g o l ~ r r ,  tienlauded this morleJ-, the dt4e11tlaiit dcni td 11e owed h im 
an>-thiiig, aiid ~ i p o l l  bciug told t h a t  Ribvliu I \ -odd p r o ~ c  t h e  p a p ~ ~ e n t ,  
hr obscr~c.tl, if TTaggolicr h:id bcglln a t  the root of the tree instcad of 

t l ~ c  toll, he would I la~.e  got his  money lolip silicc, referr ing w r y  
(4x3 )  11~11if(.6tl? to  Ribelill's l iability t o  l ) a , ~  t h r  n ~ o n e - .  Th(1 tcsti- 

111011~- of Daniel T17:rggolier p r o ~ e s  nothing. 
T T I ~  are  of opinion. t l l e ~ ~ f o r e ,  tha t  the  p1;iintiiTs have failed to  prove 

tllat t 1 1 ~  defc>~idallt e ~ c - r  rcrcived the  sec:ond sum of $27, ant1 tli;tt h e  h a s  
fully a c c ~ i n ~ ~ t e d  v i t l i  :rnd 1):ritl oi-er to the plni~i t i f fs  all  the llloliey lie 
11:r (1 ~ . i w i \ . ( d  011 ?( ' i~Ol l11T of liis ward ,  &tsy T17apgoncr. 
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A s  to tlie secoi~d g l ~ ) u ~ ~ i l  I I ~ I ~ I I  ~ ~ l i i c l ~  the pl:~intiffs q c ~ k  to chargr  the  
defcnc la~~t .  IIY, do 11ot t l i i l~k  t h ~  dcfcildnnt l k b l e  to  the demaurl. Tn t h ~  
petition i t  is stntcd tlint Bctwr I~IUTTII,  the n l o t l ~ r r  of t 1 1 ~  plnintiff Rctsrp 
Wnggo~lci.. died in  ISIS ,  t u o  o:~r: ,  b d o r c  tllc father .  X c h n c l  Rrown,  
: I I I ~  i t  is ; ~ d n l i t t ( d  t h a t  13rticv- T ; r g ~ o ~ ~ r r  nab hei. i l l(x~itirnatc child. 
B(xtsr- ~ : I Q T T I I ,  a t  the tilnc of hcr  dcatll. w:is not mt i t l ed  to  a n y  portion 

- -- - -- 
(1S1) 

T H E  STATE r. THOMAS THOMPSOK. 

1. The examination of a woman before justices of the peacc, charsin? a man 
with being the father of her Imstnrd child, nerd not he qigned by her. 

2. Wliea such examination was not siqned by the two justices, but the w;~r ran t  
i-wed by them was on the same paper :lnd connected with i t :  IIcld. that  
this was a sufficient authentificatioil of the examination. thou@ it would 
have been more proper if the ex:rinination had I~een sicnerl hy the woman 
and attested by the justices. 

K o n ~ . ~ r  C ~ ~ ~ O I . I \  i - l ~ o r k i n g l ~ ~ ~ l i i  ('oulity. 
Tlic w a m i l ~ ; ~ t i o n  of P w i l ~ y  Curr:~.,  s i i~gle  WOIII : I I I .  t l ~ i s  d a ~ -  talien be- 

fore us. George TIT. Garret t  :lnd S:ilril~son L. C r y c ~ ,  two jnstices of the  
p c a w  i n  :l11(1 f o r  the w i d  c.om~t,v, on oath,  wlio states on said ontli t h a t  
she  as d c l i ~ e r c d  of a bastard child on 14th of last month, September, 
and  fnrtlrclr, on 1 1 ~ r  c s m l ~ i t ~ a t i o ~ r ,  statcs oilc T l ~ o r i ~ a i  Tlionlpson of th i s  
county, plai~tci. ,  did I ~ P T  w i d  (.l~ilcl of 11cr I)ody. v l ~ i c h  said cliild is 
likely to  beconw c.l~argc:~blc to  the  said cowrty. 

::.;:: 



IS T H E  SrPREME COrXT. 136 

These are, therefore, to  comnlnlrd ally l a n f u l  oficcr of said county to  
apprehc i~d . thc  said Thomas T h o m l ) ~ o i ~  immediately a i ~ d  bring h im be- 
fore us, or two other jnstlcrs of the lwacr f o r  said coil~lt';, t o  be fu r ther  
dealt with nccordmg to Ian-. 

G i r n i  n i ~ d e r  o u r  hands ant1 scals 6 October, 1.543. 
i S i g i ~ e d  mid sealed by  two justices.) 

F o r  n m t  of a colistable, this  n-:irraiit n-as d i i w t e d  to a special officer, 
n.110 returned i t  executed, and  the  def(wdant entered into recogni- 

(463) zauce f o r  his appearailcc at  the  i ~ c ~ t  term of thc colmty coult.  
A t  the couuty court the d ~ f m d a l i t  appeared a ~ ~ d  m o r d  f o r  his 

discharge a n d  a clisrnissiol~ of the procredings againqt him f o r  x-ant of 
a legal c.xamin:ttion of the wmiai i  alld other  irrepulalvitics ill the pro- 
ceediligs. This  motion r a , i  o r t w u l e d  and  the  defei~dai l t  appc.aled to the 
Superioi* C'onrt. In tlic Supcrior  Cour t  t h e  m o t i o i ~  x i *  also o ~ e r r u l e d ,  
and it  \ \ a <  ordered tliat thc al)peal br  dismissed, tliat :I wri t  of p r o i c -  
drizdo issue to the  county court to takc fur t l icr  p rocced i~~gq  in thc case. 
F r o m  this  judgment tlic d e f c n c h t  apl)cirli~tl to  tllr S u l ~ ~ c m ~  C'onrt. 

I . s ~ : r . ,  J .  The  csaininatioli of Fer iby  B11ri':1> ;I* to ~ h o  v ~ a s  the 
f a t l ~ c r  of llcr bastard rhi ld  x i s  talien oil oath b~f'orc. two iustices. She 

n-1iri.e t1lc.y did sign sufl ic ir~i t l r  iauthe~~iticatccl tlic esamina t io l~  of the 
mothci~ of the child, and alqo the  n a r ran t .  T h e  p r o c c d i i i p ~  ~ o l ~ l c l  l i : ~ ~  p 

becii nmrc formal  if tlir rxailiiliatiol~ h a d  1 1 c ~ 1 l  \ ignid 1)y tlio v70nlnii and 
atte\tcd br the tn.o justices. a l ~ d  the11 a w a r r m t  issued by  them on the 



L i ~ ~ ~ _ i ~ .  fro111 J : ( ~ i / o ! / .  . I . .  :IT S l ) r i ~ ~ g  T ~ r n i .  1S44. of T \ T _ ~ s ~ ~ ~ ~ ~ ~ + ~ o ~ .  
T h i s  \\-:is a >ui t  1):- the, 11lai11tiff.-, 11-110 a r c  c.itizc11s of Sor t l i  C a r o l i ~ ~ a .  

apainht J i~ t l a l i  & Eloc.B, I I I ! . I Y ~ I : I I I ~ ~  of YCJIV 7-01.1<, Y O ~ I I I I I P I I C ~ ~  2 Fc~blwt ry ,  
lS42, 1 ) ~ -  origi11;11 ; I I ~ : I ( ~ ~ I I ~ I ( ~ I I ~  ~ ' l ' ~ l l l ' l l : l \ ~ ~ l ~  to r111, FP~>I,II ; I~J-  TVI,III .  1%*4?. 
of K : I S ~ I ~ I I ~ ~ I I I I  ( ~ ' O I I I I ~ ~  ( 'OIIIT.  

.Tosi:~li ( ' o l l i ~ ~ s .  r l i (> l1r(wLl1r d ~ ~ f ! ~ ~ i ! l i i ~ ~ t ,  \v:l* ~ I I I I I I I I ~ ~ I ( ~  :LS a g : l t ~ ~ ~ ~ s I ~ c i ~ ,  
ant1 ;rt t l ~ r  xaitl tc.1.111 fil(,tl lii* : I I I S I ~ ~ . I < .  ill \\-liic.Ii 11i. st :rti~l tha t  I111gll TT. 
C'o l l i~~s  \\.as i ~ ~ t l ( ~ l ) t c ~ t l  to tlio t l ~ ~ f ( ~ ~ i t l n ~ i t .  .71111:111 k 13loc.B 11l)o11 a d ~ x f t  oi! 
:iccol111t of ( ' .  ( '. T : i l ~ ( ~ l ~  fo r  ;ilioilt $!!liO.!!::. trc~.i>l,tcd 11:- t l ~ t ,  wit1 I l u g l ~  TIT. 
Clollius. wit11 i t ~ t i . ~ . i ~ ~ t  f l ~ ) l l ~  2-1 Oc.tol)c~~~. 1\40:  t11:~t s o i i ~ t ~  time : ~ f t i ~ l <  iiiak- 
iiig tliii ~ ~ Y Y ~ ~ I ~ ~ I I I Y ~ ,  tli(. wit1 I - I I I ~ I I  c.o~rrc>ytd all his  w a l  anti 1)ersonal 
esti1t1, to C h ) r p x  TI7. 1hr1 i (>y  :111(l t l ~ i ,  said p r l i i s l i ec~  fo r  the p111~posc~ of 
11:1\-i11g the s:inlc> : ~ l ) l ~ ~ o p r i a t c . d  ton.ald.; tlic, payrlicl~ts of t l~ i ,  dehts of liini, 
tlic said f i l l g l ~ :  that  t l ~ c ~ r c ~  \\-as tlilc, O I I  the, said :ii~c2rl)t:ilice of tllc ,said 
.I111gh, O I I  I Dtw111l)er. 1541, fo r  l ) r i ~ ~ c i p a l  a11d intcrcst,  nhout the  sum 
of $1.022.65: t11:1t- :r(~~~or(li11g to : I I I  i>,<~i:11:1t,, ~ v l ~ i c l i  t11c said g:~rnishiv 
cnllscd to 1~ madc of tlic. debt.- of tl~c. s:iid H11g11 :riitl of the f l l i~da 
t h a t  \~-o~dcl .  n-hc~i ri>c.i>i~cd, 1w :rpl,lii*~il)lc~ to tlic 1))iyrrlcllt of those (487) 
debts, tllc IIoICIPI' 01' t i~v~ii 'r  nf tlio s i ~ i d  : I ( ~ c ~ c I ) ~ ~ ~ ~ c  ~ r o i l l d  1 ) ~ .  v ~ ~ t i t l c d  
to 1-cccivc $;!)h.45, bc>iiiy a loss of 2 2  11c~1. r ~ w t :  tli:rt t11i.r~ \\.us ~ i o t ,  a t  
t11il f i l i~ ig  of T I I P  s ~ i d  ~ : I I , I ~ ~ , . ~ I ~ I I I ~ I I ~ .  l i i l1 .  : ~ t  rlw tilii(1 of w r v i ~ ~ g  11ie said 
n t t :wl l l~~e~i t ,  :111y 1 1 1 0 1 1 i y  I ) i>lo~igi l~g to t l l ~  t r l ~ s t  a f o i w : ~ i d  apl)lic.al)le to 
t11e s:ii(I &ht ;  t11:rt tI1i1 I I I O I I P ~  r1~1~1~iwc1 1111(1(~r the t r i ~ s t  h:ld I ) ~ Y > I I  :lppIiid 
t o - t l ~ ~ ,  ~ ~ I I I ( ~ I I ~  of vc~rt;\ii: tlc.l)ts ~ ~ ~ t ~ l ~ t i o ~ r c d  ill t l ~ c  said trust.  ant1 f o r  the 
w i ~ ~ n i ~ ~ d e ~ ~  of t l i i~  sal(,s of tlic, l ) laol)crr-  c.o~l\.cxyc~l 1,- rlio t lwd of t r ~ ~ s t  tl~c: 
g a ~ ~ i ~ i s l i i ~ c  t111>1b 111~1~1 1111ti~s or  o l ~ l i g a t i o ~ ~ s  thi111 IIOT i l w ;  t l ~ t  a f ' i ~ r t l i ~ r  . . 
di~-idclnd ~ I I ~ I I I  rI1:ir : I I W ~ I I , ~  f r o ~ i ~  ~1113 $:LIPS alrvtidy 111i1c1(3 mi~11t  be rx -  
1)wtcil 117 tl~c, c~rctlirors of tl~c, s:1i11 I111g11. h11t n-llnt tlic, t1111oi11it n-oldd be 
could 11ot I I ~ '  :~,>ccrtaini.il i l ~ i t i l  t l ic> . ~ ~ ~ t t l ( ~ ~ ~ i ~ w t  of 11i> g~a~idf : i t lwr ' s  mtate .  

Tlii, haid ~ a r ~ ~ i s l i c ~ c .  i ' ~ l i , t l i i ~ ~ '  htat!d tliat 11t' 11;111 l l ~ ~ d ~ r s t o o d  t l ~ : ~ t  tlii> 
afores:litl t J ~ ~ t l a l i  ci- 13loc.k 1~:rtl arsigoc~tl rlic, :11)0\.(~ mc~~it io~iecl  !.lair11 ag:linst 
1311,~li TI7. ( ' o l l i ~ ~ s  to o ~ i c  Z:111ii:i I l i ~ l i i ~ l ( ~  h f o r ( >  r l111  s c rv i l~g  of t l ~ e  p1:1i11- 
tifYs a t t : ~ i ~ h i ~ ~ ~ i t ,  : I I I ~  rli:~t r11(1 wi11 g : ~ l , ~ i i s l ~ c e  1 ~ 1 s  a i lv i s~d .  : L I ~  no\v ill- 
sisteil, t h a t  ilias11111c.h ns 11c !~ctld oirly as tl.ustrc, n.li:itc>vc~. tnicht I)(' i n  
o r  c m ~ i c  to hi-  11:11111s of tl~cs e<r;lttA of thi. said F111gli applirahlc to  tllc 
c l a i n ~  of J ~ l t l : ~ l ~  k U1oc.k c.c~i~ltl 111)t 111' :~t t :~c. l~cd.  

*It Xarc l i  Tc>r111> l h 4 4 ?  of T V : i < l ~ i l ~ g t o ~ ~  S ~ i l l e r i o ~ ,  Coilrt% ~ I : L ~ ~ I I ~  I>WII 
I ~ r o ~ t g l i t  t l~c,~, i ,  1,- :iplieal frul11 t h i ~  c.o~liity cwurt, th is  c.nlls~. c:lrilc 011 fo r  
t r ia l .  ~T-lle~i ; I I I  i s w c ~  n-:~s wlniiittc~tl to tl~c. ju ry  to t1.y \vl~c.tl~cr t l ~ c  a i g l i -  
melit fro111 J 11d:111 c\l 1210(~1i to Z:I~II : I  I k l i i ~ ~ c ,  dated 1h J ; ~ ~ I U : I I , ~ ,  1x42, 
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s 1 .  'I'lrc tlcd'er~daiits ill this  c.:lsc arc  vitizem of :inel r e d m t  
TI-itliiii tlio S ta te  of S m v  T o r k .  and tlic pl:~ii~tiffs.  under  the a r t  of tllc 

a ttacliii~eirt. 1 i i s  I Io11o1. 11-11o tried tlw C:ILIX, beilig of opinion 
that  i t  mis .  ga~.t! , j ~ i d g n ~ c > ~ ~ t  :tyaiii~t tlie g:xrriisli~e, c.vndrmnilrg the 1~1o11cy 
i n  h i s  11:1ii& to 111e 11,5e of the  l~lailitifi', Ei.oi~l \I-!rich judgilwilt the gar -  
ilisliee al~l,c.div.l lo this Court.  

TTi? t l i i i~k  tlic, o l~ i i i io i~  is c1br~m~1j11a5 a ~ i d  t11:it tlie I ~ J I I C ~  i n  the  liailds 
of 1\11.. Coll i~is  is not liable to tile l~laint i t i ' s  i~lnirn in  tlie Twy ill n-hich 
lle seeks to subject i t .  

Tlie ' l :mgu;ig~~ of t h  ; t t t ;~(:lil~ie~i: liin:. in  d e s c r i b i l ~ ~  tllo irlter~.sts of ;I 

debtor liable to its operntioli, is \-c.r~- c~m~prel iensive.  I t  ilutliorizes the 
issuing the procc.ss " a p a i l ~ ~ t  tlie estutc: of the debtor w h e r e w r  tile ~ : i lnc  
iuay be f o u r ~ d ,  ur iii the 1i;mls of mj- perso11 or  persons indebted to o r  
l i a ~ i n g  a n y  of the effects of the defendant." Rev. Stat. ,  cli. 6, see. 1. I r i  
pointing out tlie oath of a garilisliee, i t  directs t h a t  lie shall upon oath 
state "nl iat  h e  is indebted to the dcfendar~t ,  : ~ n d  TI-11at effects of the de- 



rnent" (aectioli C ) .  Tt t11~11 st,rs for111 t111: ju( lgu~c,~~t  to I i o  ~ ~ ~ ~ I ~ ) ~ I O I I I I ! ~ I ~ I I  
1 ) -  the ?Ourt 3g:iinst I I I ( .  g;r iuislicc~ n-l1c.11, fro1:i liis g:miiel i l~~cr~t,  : L I I ~ -  

jltdglnclit c . ; i ~ r  I w  ~ ) t ~ ~ ~ i o l i ~ i c ~ d  ;i,c:li~ist 11ilri. . 'It  slrall bt. I:!n-f111. ~ I ~ N H I  :!is 

This lmguagc. upon its facc, is coi~iprel~ensivc elion.11 to embrace 

that ~ O I I I . ~  paiei illto tlrc 11:11id. of :I ('11'r:i oil : I I~ executioll \x7n% 11ot the 

zrtt:tc.hetl. Tl lov  tlcc.isiol~- :rw al~alucous to the presPiit. T l i f ~  vercL 

vhetlier taken from the d~felid:lnt in the execution or r ~ c e i ~ e d  on the 
sale of property, helollgs to thc deiendalit, and is held by the sheriff for  
his use, a i d  inigllt hn~-e  been irritnediately demanded of him and its pay- 
ment enforced. nnd conseqncntl- all7 creditor of the defendant entitled 



tu tlic~ I)c~lcfit of tlic. uttac~limc.tit Inn. miglit sul~ject  it  to his  elairii. I n  
Eiliott I . .  zl-~,wl)!l, $1 S. (1.. 22:  i t  \ras l i ~ l d  b- tlic Court  that  the  interest 
~ i ~ i i i c h  tlie ~ i c s t  of kill hat1 ill licg't~or.~, in  the hands of the admiiiistrator,  
n-as ~ ~ o t  liable, n~l t ler  the a t rac l i i~ i r~~i t  h n - ,  to  the claims of a creditor. 
T l i ~  reasotl ussipt~id i:: I ~ e c a i ~ r ~  :I w lwt  of law is i~icoinl)etcnt to take a n  

:~c.co~lilt of tllc ahwts, to o ~ d c , r  a l~;iyiiioiit 0 1 1  t c ~ r i i ~ ~ ,  to h : ~ w  all the 
(4!)2) lmrtics i ~ ~ t c r e s t d  i ~ i  the f w d  h t l f o ~ ~  the court, f o r  the  safety of 

t l ~ c  at1111i11istr:rtoi.. The, fir.r rim(, tlint tlic~ qncstion cartic before 
tlic. cou~' ts ,  so fa]. ;IS tlcc.tls of t r w t  \vcrcl wffrc.tc.tl, m l s  ill P11iic.i' 1 , .  . J O J ~ , I U ,  
7 S . 6 .  111 tlii:: (.;IS(, 111(. ('o111.t tlcritlcd, :is ill 0 t . r  1 . .  -lIcl:~~!ji!i,. 
tllat a hnqjlns r e ~ ~ i : ~ i ~ i i ~ i g  i l i  tli(' 11;i11115 of a trnste,e aftc.r tlie l~ay i l i e~ l t  of 
t l ~ c  tkbts  S ~ . ( * I I I Y ~  1,- tlic tlectl of trust \\.;is 1iioiic,~- c l u ~  to tllc cc'.vflri y u r  
f t . i i . d ,  f o r  n.11ic.11 lie, c ~ o l ~ l ~ l  i ~ i a i ~ ~ t : ~ i ~ i  ; I I I  : i t ~ t i m ~  of i t ~ t l i ~ 1 ) i t u t u s  cr,c.uurnpsit, 
alid v a s  t l i c .~~~t 'o r t~  lialjl(, 111idcr tlie a t txvhi i~ri i t  1:~w to th(1 claim of a 
c.wclito~. of [ t i> ;  a ~ i d  they say f ~ ~ l , t l ~ ( ! ~ - .  . ' I t  W ( ~ I I ~ S  to Ilc :I hctter criterioii, 
~vlic~tlicr property b(. 1i:illlr to :~tt:ieli!li~i~t to :~sec~rt ; i i i~ n-lint \vould he tlir 
~ i g l ~ t . ;  of t h e  clcfei lda~~t  ill tlic att:ic.liiiicnt agailist tlie garnishee tliail t o  
i l lq~i irc  n.lietlic~1, t l ~ c ~  l ) ~ ' o l ~ c r t y  ~vo~ilcl  I)( ,  1i:lljle to execution against the 
c l , ~ f ( ~ ~ ~ t l a l ~  t." 

( r ' i l l i , ~  1,. XcICuy ,  15 s. ('., 172 ;  is IIY, tliiiik, ill principle, decis iw of 
this. I t  dccidrs the. gz.cilcr:~l qi1estio11, tllat nlicli :L t rustee liolds shr-es to 
dir-idc :iiiio~ig scvcral l)<)rsotlr, iit clifferel~t times, the interest of a w s t n i  
y u i J  tl.ii.\.t c a ~ i ~ i o t  b(. attaclicd ill tlic l ia~!ds of t l ~ c  trnstce. I t  brcanie uec- 
cJss:lr~- fo r  the C'o1u.t to deride whetlier lulder t l ~ .  act of tlie General -1s- 
sc>~ti l ) l~-  s i l l~ jcc t i t~g  cyl i t :~hle  iiiterests to execlltioi~, ch. 330, Rey. (lode, 
(X(T. Stat . ,  (~11. 45 s. 4.) tlicl c u , ~  hcforr tllciil caiile ~vi t l i iu  i ts  oper:atioii. 
T11c.y tlwitlc. tha t  it  did uot,  hecnusc tlir t rust  TWK ~ i ' w t e d ,  not :11one for  
tiic. hlc . f i i  of the c l c , f ( ~ ~ ~ d a ~ ~ t s  ill tlie :~ t tac l~r l i e l~ t ,  Judul i  & B l o ~ l i .  but fo r  
o o I I ~ I  t i  t .  I t  is not,  ill the  laniguapc~ of the 
C'liirf J n s t i c ~ , .  :r 1)iu.c t rust ,  011 \vliic,l~ aloiic~ the  act operated. 111 t!le 
Iaiipna~gc. of the i ' o u ~ t  ill !:'ll;off I . .  S~ri .b! l ,  tlie l w t t c ~  c.ritc,rioli to elcci(1c 
~vht3tlic.r iii sncli (.as(,, a tlw IjrcSsel~t, tiic ljrol,cwF sold by  the. trnstce is  
sl1l1jcc.t to att;lc.linlc~~r, ir to e t l q u i ~ ~ ~   hat noiild btr thc~ rights of the de- 
fc>t tda~it .  iii tlic~ a t t a c ~ l i n l c ~ ~ t .  AL1~l)ly that  r11k to rliia case; rould Judnll  

ci- Glock I I ; I W  mail i ta i~led :ill tlction a: 1:~w to r c ~ o ~ c ~  the  suln lion- 
(493) sought to I)(, rccovc.red I)? t 1 1 ~  plaintiffs ill this  :!ctiotr 5 T-e~y 

clearly t11c.j. coi~lel I I O ~  : tlicir 01117 redress n-ould l i a w  bceii iii a 
court  of cvluit~-, \ v h c ~ ~  all  11c.rso11.: i~~tcwhtec l  in t l~ r ,  fund  would h a r e  
I ~ I I  1)efore the, coul t ,  and t ! i ~  ilitc.1wts of a l l  purtieu pro1)~r ly  prote(.trd. 
T h e  galmis11111~1lt clis(~10scs tliat the availaljle fuiids ill t 1 1 ~  llunds of the 
gariiihllec ai3e I I O ~  s111fic.ie11t to liq~iitl:~tc> the cleinaiids s w n ~ . r d  by the t rust ,  
but  that  t h y  11wd to :lhatc l,,.o 1.otcr. ;i~icl tha t  ot11c.r flllld.4 iiiigllt still 
come illto his lia1id5, bc lo~ig i t~g  to tlir i.i~.siu;.u yrclJ f , . ~ i s f .  fronl  tlir estate 

: 5 h  





I I I I I . ~  \ t io l ig l  :rg:uii~t the crtriitor or plc:~dcr, arc rules that ha1c no 
111:1i~ 111 t l i c -  c~~i is t ruc t io i~  oi a r t \  of I':irlin~l~rnt, nllich are not the words  
t I I .  T ~ I P  TI ords ill ill? lnqt nil1 of a p r t y  are to  he most farorably 

c,oi~-+lucvl, hcmuse 11e is i ~ l u p a  c o ~ l t i l i i .  This we cannot say of the 
( 496) Legislature, obacr~ ed Lord Tenterden. D B:irn. & C.. 753. But  tllc 

i.oiibtructioii of a -tatnte d e p e ~ ~ d s  upoli thtl :~pl)nrclit intention of 
t l ~ c  ~llaliels : to be idlected citllr-r from the par t imlar  pro\ ision or the 
cellera1 co~itest ,  :tnd should bc comtrued according to the intentiol~ of 
T!IP lnalters. I )n:111 is, G\P: The Legislature, ( in 1840-41,) lvere about 
to  111:1lie :t great x1t~r:~tion ill the l a v  of this State relat iw to the dispo- 
iitioli 1,- n ill of ~)ersoilal property; and they did not intend, that  ally 
of ~ l i c  l~eople >hould be surprised 117 i t ;  and therefore, they did not sag- 
that the ai.t shonld go illto effect on the 4th day of July. 1841, but they 
.aid that  no mill in vr i t iag  of personal property made after that  time, 
shonld be sufficient. Can it reasorlab17 be contended that  the Legisla- 
ture meant (by using the word ' ~ n n c l ~ ,  ') an instrument then complete, 
and to take c f t e c t  as a d l  by the death of the testator? TT'e think not, 
11 ( , r l i - c  t l i r i~ tlic p r ~ w l t  phravologr  of t h r  , ~ c t  ~ ~ ~ o u l c l  hnxe 11em useless. 



-1 -i11ip10 , l ~ ~ ~ ~ i : ~ ~ ~ : ~ t i i l ~ ~  t11;1r T I I ( .  :i(,t sl10111(1 l j t l r  go i l l t o  ~!l i i , r :~tiol~ 1113fo1~ 
1 J111y. 1S11, would h ~ - e  1nuc11 brt trr  espre,*sed their meaning. The 
n-ord " n z c i d ~ . "  T Y ~  think, n-as intended to embrace those instruments of 

I I ~  tllc. I,cyirl:!!i~i.c. 1113 s o ~ ~ . ~ , ~ ~ t ~ ~ l  1 1 ~  t l i o  f ( : ~ . ~ ~ r i ) r  LIT\-; 01. t h t  the, former 
Ian- n-;IS not iiiter~decl to be ~ ,e l~calcd  as to suc.11 a d l .  a d  T ~ S  still t l ~ o  
lax- as to the subject matter, : ~ t  the death of the testator, altl~ouph that 
might he after 4 .July. lS41. The juclpnie~~t must he :liiirmed. 
PER PI-RI iv. J u d g l ~ ~ ~ n t  affiriucd. 



1 1 :  J .  'Ill(' ~ ~ l : ~ i i i t i j i '  11;w 11rougl1t a n  a r t i o ~ ~  of debt u l ) o ~ ~  the  
tlwtl -rt  fort11 ill t!w case, to r t w r r r  $3,500, the price of buildiug a 
liol~ae for  tl~c. t l t f ~ ~ i d a ~ l t .  Tl l r  first i l~stal lment  of $1,000 was agreed to 
b(. llaitl !I!- tlic d(lfe1ida11t l)doi~r tlir ~vor l i  n7as to 11c finislied by t11c. 11lai11- 
tiff'; t l i e ~ d o r c ~  t11:lt clcrn:t~id rr3sted 011 :III i ~ i d e l ) e ~ i d e ~ ~ t  cowliallt. I t  1x1s 
hr~i211 l ~ i t l ,  autl rlierc, is I I O  dislmte a s  to tha t  surn. T h c  "balaiiw" 
($ i . . i i )O)  \V:IS to be paid l 1 . 1 i c . 1 ~  tlie 11onsc should be con1l)lcted. Tlie 
d ido~i t l a l~ t  rrsistcd tlw l11irintiiY's rcAc20vcry of this last i i i s t a l l m r ~ ~ ~ t  011 

tlic g r o ~ ~ ~ i c l  tliat 11e did 11ot prove 011 tlir t r i a l  t l ~ a t  Iic h a d  c o ~ i ~ p l e t e d  thc  
11o11,w n-ithi11 tlw ti~lits ~ ~ i v ~ i t i o l ~ d  ill the  dcetl, to ~ i - i t ,  on or  bc4ore tlip 
1 1 of p i 1  1 .  ' 1 ' 1 1 ~  c o u ~ t  i n s t ~ x r t c d  the  jnry tha t  the  c o \ - e ~ ~ a ~ i t s  
ill tlic. iiit1mtlu.c~ O I I  this lmiiit n-cw inde1)elident and tha t  the 1)lailltiff 
\\-a,. c.~iritled to reco\.c.13. T h e  d v l m l d e ~ ~ c e  o r  i ~ l d e l m i d e ~ i c e  of covellalits 
is ro 11o c~ollt.c.totl frolii the el-idelit sellst. and ~iicaniiig of tlie 1)arties; 
:r~itl ho\vi.\-c.r t r a l ~ s l ~ o w l  t h y  n i q  be in the dced, tlwir llrecedcucy mus t  
delx~iiil oil tlir orc1t.r of' t i ~ r ~ i :  ill n-hich the  i l i t e ~ ~ t  of the  tr:insactior~ re- 
q n i r w  rlivir 1~1'fo1mal1cc. Iiir~ysti~ii 1 . .  Prc>sto~i, cited ill . / i i~~es  1.. I I laX~ci!~,  
l h n g . ,  & \ ! I ;  \Tills., l!)(i; I'lxtt 011 Col-enants, 79. 

, . I  king tllv nbo\.r d i l w t i o l ~ s  as to the l aw on t h r  subject we r m ~ s t  
s:I>., t l i ;~t t l ~ c  j l ~ d p e  erred ill his caliargr. F o r  n-e collect tile i i l tent io~i  :ind 
I I I C ' : I I I ~ I I ~ ,  of t l i ~  ll:~rti(,s to br' t l ~ t  t l i ~  $2,200 Tvas to  be pa id  lS the  
plai~iriif i :on~l) lctc~l  tlw holisc 1)y the l.qt d a y  of April.  1842. a t  ~vhicl l  
tin~ca 1 1 t b  hacl ro~-c-lialitrd that the liouw sliould he completed. Tlie word 
i l , l 1 1 , 1 1 .  111li5t 11ave re f r re~ i r i>  to tlic, timc a~~tcceclent ly agreed upon by the  
1):1rtic.- f u r  the i~om~) l r~ t io i i  of r l ~ c  h i l d i l i g ;  and  tha t  time was tlie 1st 

I I I 1 .  The  conl11letio11 of tlw house by the  plaili- 
(.30Oj tiff i l l  :I \vork~~i: i~r l ikc l11a1111rr ill the time stiljulated i u  the deed, 

::A:! 



S. C.1 J I - S E  TERM. 184-1. 

n as, w3 think,  a c m ~ d i t i o ~ ~  prec tdc i~ t  to his  right by force of his deed t o  

claim tlic $2,300. This  rase is l ~ k r  tha t  of f ; l a : c l ~ ~ o o l ,  1 . ~ l T 0 0 t / l  O U . ,  h 
Term,  366, nl iere  tllc l ~ l a i ~ ~ t i f f  c ~ ~ l c ~ ~ ~ a ~ ~ t c c l  to s ~ l l  to the d e f c i ~ d n i ~ t  n 
school house, a11d to coilr ej- the samc to l~irli  O I I  o r  before the 1 A l l ~ p u s t ,  

1797, mid to deli7 cr u p  the  possession to him oil the, 24 J l u ~ e .  1796;  and  

i n  consideration t l ic~rwf,  tllcl c l e f e ~ ~ d a a t  c ' o v e ~ ~ m t e d  to pa:- to  tllc l ~ l : l i ~ ~ t i f f  

2120 0x1 o r  before I A\~lgnst .  1797. I t  V : I ~  holclri~, that  the co7enalit to  

1. 111 ; I ~ I  ;1(.tio11 LIII the c;lse in th? ~ut ture of :t coi~s]~ir;ic~)- ~11:~rging that the 
t l t~f t . i~du~~ts  coinl~ined to injure the l)l;~intiff'.; cw(lit. i t  is n t w ~ w r y  for the 
l~I;lii~tiff to ;river ill hi< decl:~r;~tiol~ tlre IIIP:II~< 1))' x11i1*11 wc11 injli~.y \v;t< 
illteiicled to I)(. effected. 

::. Sor  (xi1 suc.11 ;rn ;~c.tioll 11t) ni ; r i i~t ;~i~~et l  u11oi1 thr grorn~d that tlitl t lefr~ltl;~~lts 
had 1,y frnutl ol~titii~rd froni the ~)l;iintiff tlrr a ~ s i g ~ ~ i i i w t  of il j ~ i ~ l ~ l n t ~ i l l  
; I I I ~  t11(1 tra11sf~r of ;L l)o11(1 ~ ~ o t  <~111111rse(l. fur iu a ( ~ ~ u r t  of law the 111~)11- 
t~r ty ill these still i ~ ? i i ~ : ~ i i ~ t ~ l  ill tlr? l)lailltifi. 

5.  A r e ~ ~ t l o r  is l i :~ l~ l r  ill ; I I I  ;~c.tioli of tlcc,rit for f;~lsc. i ~ r l ~ ~ ~ r s e i ~ t ; ~ t i o ~ ~ s  :IS t ( ~  tlrc 
titlv or qwIitie< of )L (.11attt~l sul(1 11y 11im: 11ut 110 ;~cTion fell. ;I c , l tc~~t 11;is 
PVOI. 11eei1 ii~;tilit;~i~~eel l ~ y  ;I ~ ( ~ l l t ~ r  ; ~ w i i ~ < t  :I 11urc11;1~or for the nii<rcq~~x- 
sr~~t:rtiou.: of tl~t' lirtter 1111oi1 thaw 11oints. 



A P P E ~ L  from 1 : t r f t i i .  .I.. at Slninq Term. 1\44, of I)A\-IE. 
Tliis was an action oil tl~cs cir-e 111 tht. n:itlirc of :r ~ t r i t  of c.on-l~ir:~c~-. 

in n~hiell the plai~itifi c.llii~~gcd tl~c, tlcit~ritlnnt~ n it11 ronqpirlnc to drfraitd. 
and thar they did d ~ f r a n t l  liini of hi, propelt\-. partlcnlarlv of a nccro 
boy. a ilotr for hctneeu 500 niid 600 dollar-. :ri~d I~:rlal~ct of :I j u d ~ n i m t  
for 300 or 400 dnllars. and i11.0 ~ o i i - p i l ' i l ~ ~  to d c \ t i . ~ ~ .  hi- ciwlit. tln(1 to 

caliqe his insolvency. 
0 011 the trial the pl:tintifl i i~trotl i lcd - e ~ c i a i  ~~i t~ic+-e . ; .  ~vlio 

tt.tified tliat in the c a r s  IS40 a ~ i d  1\11, hc x i -  ill pil-qcwioil of 
:r 1r:rc.t of' 1~11d n ortli $GOO or $600, n necro boy n 01th $400 or  F.500, two 
liorues. -o lw stovli mid liou~(~1101d mid kitchen furniture. and that liv his 
intermarrinse with his wife he had acquired n note for lwtnecn %.X0 and 
$600, arid tlie balance of a judcnlent for $300 or $400. and that t l ~ c  
defeiidailt. George TTilson, a f t cmnrd i  ohtairiecl the l ~ o w 4 o n  of  the 
~icgro, r11c note :md judgment clniinililr them :I> his onii. The l~lnilitiff 
tllen c alled one, S:~nmel 1,atll:lm. n l ~ o  te.tified that  lie heard tlic defend- 
: ~ n t .  ( h r c c ,  .:IF ~ ~ l i i l e  speal;inc! of the plaintiff, t1i:it lie had made n 
n w t  i alciilation and fonnd that he llnd made rnongh to go through a 
p rc t t -  hi2 Ian- quit, and liarc s ~ v e r a l  hundred dollarj left. TTitnrss 
tlleli told 111m that olir I<(~llar liad stated that 11e had l)roc*uirtl the plain- 
tiff'> lnolwlty f rnudnlcnt l~ ,  wliicli tliv defendant Georce dmicd. trnd 
s<litl tlint lie had cot iercral t l l i n ~ s  from the plaintifi, but 11x1 paid him 
the full \aluc> for tlienl: :ind fwtlicr. that but for  Andy Setzar (the 
plniutiff's brotl~er.) I I C  and the plaintiff n o d d  still h u ~ e  been friendly. 

Nix  l'enrsou x7ns tlieli c:illed to testif!- iri to cwtain declarations made 
to 11111~ 1)) t l i ~  defendant George. but he was objected to b~ the defendants 
upon the gruuncl th:lt the declarat~ons were made to l ~ i n i  as cornisel. 
I l c  tlieli htated that tlir. cirrlumstances under ~t-hich they Tvere made, Irere 
as i o l l v v ~  : 011 tlie T'riclay of tlir county conrt of Rowan iri February. 
1\41.  u t f l  I 11e l ~ d  returned to l\locaks\-ilk, the drfendanti. Vi l l iam 
and Iiis son, George. came to see him and found him in the c o u r t h o ~ ~ e ;  
that the defendant Til l iai i i  told him they liad some business with him 
:ri~cl t l ~ t  tlle defelidant George ~vonld tell h im &at it v a s ;  that there- 
upon lie niid George welit into :I room to t l lemselw~,  T\-lien Georqe told 
liinl lie I\ idled to c.n1ploy liini in the b ~ s i i m s  of S r t m r  ; that he had 
a1icad~- employed four lavyers, naming them, and was going to gi\-c 
t l i ~ i i  1'1we ~ C C S .  and that lie could not afford to pay him a large fee. 

but lie vould g i ~ e  hi111 tTvelity dollars to be silent, ~vhich  the v i t -  
(503) ness refused to take, s a ~ i n g  that  he a h a y s  believed there mas so 

muell raqcalitj on w e  sidc :rnd ignorance on the other that lle 
d ~ d  not care to linre : r n  t h g  to do with the case ; and that  after tlxit, 
the defclidarit George made tlie declnratioiis, ~rhic l l  tlie plaintiff proposed 

r 7 to pr01 e. l l ic  court, u p o l ~  this ~ t ~ ~ t e l i i e l ~ t ,  K'LS of opiiiion. tli:lt the te.- 



s. C.]  

timong was admissible. TVhereupon the witness testified tliat the de- 
fendant George told liiin he had loria tried to get the note in question 
from the plaintiff's ~ r i f r .  who had possession of i t ;  that tlie plaintiff 
himself T:IS TI-illing he sliould l ia\e it,  and that  a t  last he tool; :a jug of 
French br:rnd- and r e n t  to the vife.  and lie and she drank it. until lie 
procured the note from 11er; that 1116 defendalit George told him further 
that  altliougll Ile liad einployd four l :r~~yers,  he ~ rou ld  h a ~ e  enough 
left to sa7 e either $300 or $400. the xyitness did not recollect xvllich .sum. 
Upon cross-esnn~iliation, the nitness said lle did riot recollect tliat ally 
thing v a s  said about the n e p o ,  mid tlie dcfe~idalit stated that he wished 

' t o  prosecute the plaintiff' for perjury. S e ~ e r n l  ~ritnesses vere  then in- 
troduced b! tlie l)laintifY, :11id <nore tliat at different times they had 
heard the defcndal~ts represent tlirl plaintiff as insolvent or in failing 
circumi.talices, :ilid Iiad advised his c d i t u r s  to press their claims if t l i e ~  
wished to semre tllenl. 01 ie  01. ~ T T O  of tlicse nitne;.ses stated, l l o n e ~ e r  
that  they liad requested the i~ifornlntion g i ~  en by the defendants. One 
IT-itness testified tliat a s  earl! a s  linl\-est time in 1S40, lie had h e a ~ d  the 
defendalit Tilli,itli wy- tliat t1lc1.e rx eie bonx good hnrp:rins to be got ant 
of the plaintiff, and he inteiided to t ry  i t ,  mid that tlicrc Ira- a twct  of 
land tliat snited llis sou Ckorce mighty well. 

G. Ricliards  is then called and snore tliat :is an offirer of the county 
he llnd s lu id r~  esccutiolis : ig ;~~nst  T ~ C  plaintiff, t no  of ~rhicl i   mounting 
to Lctx-een $30 and $60, Tve1.e in f a lo r  of the defendant TITilliam, and 
had the preference; that he 1c.1 ied upon d l  the stock. farming utcmils. 
and lio~lseliold and kitchen fwni ture  of the plaintiff, and ad1 ertibcd 
tlielli for snlc ill tlie usual m:mner: t h t  several persons attended 
on the day appointed for it, and tllcn the defendant TT'illiam. for (504) 
the fir.t time, derimided qpccie for the crniouut of liis debts; that 
in eonscquencc t l ic~cof,  tlie l)lopelt> .old Tery lox.  This witness stated 
furtller tliat lie lieard tlip dcielicl:~~lt TTillinm say, on that day, that  if 
the plaintiff v o ~ d d  s c m w  tn o clrbrq :u1d release him from his security- 
ship on a bond for the pro-ec,ntloli of a suit, ~r l i ich  the plaintiff liad in 
co1u.t. he would f o ~ b e a r  the mle. a i ~ d   wit six months for 111s inone>-. I t  
v a s  flwther in c\idelice t l ~ t  :ill the plaintiff's property l~lid been sold 
and 11e v a s  elltirely insol\-cnt. Tlle defendants then introduced as a 
witness one Lu~ln .  TT-110 testified that on the 4 February, 15-12, lie  vent 
to the house of the defcndalit George oli business, and i t  being late i n  
the ex enin:, n a s  inx itcd to \ t ' i~-  all niplit: that  during the e\ enill2 tlie 
defendant George told liinl 11e had purchased the plaintiff's negro boy 
a t  tlic price of $4SG; that  next morulrlg the boy came to the house and 
bronglit a note to the defendant Ckoree, nlio after reading it,  said lie 
must go to see the plaintif?; that Ilc n ent off, and soon after returned 
with the plaintiff: that lie and the plaintiff ~ e n t  into another room. and 



after  b e i i ~ g  together some time, the plaintiff came to the door and- re -  
quested the n - i t ~ ~ e s s  to attcst ail ins t ru inc i~ t ,  arid he  nccordiiigly. a f te r  
11c:ariilg the parties a c k ~ ~ o w l e d g e  i t ,  did attest tlie bill of sale ill t h e  . . 
oidiiiary foryi fo r  a slave i~amci l  Ri i i so i~ ,  and  coiitainiiig a n  a c k n o w  
ledgmei~t  of tllr  receipt of tllc coiisideratioii money $486 ; tha t  lie did 
not see the tlcfciidaiit George, p a 7  the, plai i~t i f f  ail? niorie>-, but  he saw 
tlrc ljlaii~tiff v i t l i  n roll of moiley ill his  liaiid, a ~ ~ d  h a r d  h im say he was 
niidcr ohl igat ioi~s to tlic dcf'ciidant George f o r  paying 11im in money slid 
liot i n  Irotvs, ~ihic.11 lie held aga i r~s t  h im,  a n d  tha t  t h e  nloiiry wonld en- 
able hini to pay soinc debts v - h i ~ h  r e r e  pressing h i m ;  tha t  nfterrvaids, 
a i ~ d  beforc the parties separated, the defrndant  George said to the plain- 
tiff. yon h a r r ~  i ~ o t  i l ~ ~ i g l l f d  the ~ i o t c  yet,  t o  ~vl i ich the plaintiff replied 
tha t  lie ~vould  do it  tlic11, a i ~ d  tlic note was produced and  ail eiidorsement 

made. Tlic follon-iug a rc  copies of tllc note : i d  tlie cndorsrmeiit 
( 3 0 3 )  thereon, and  also of tli t~ :~ssigumeilts of the judgment : "$5453.25. 

O w  d a y  af ter  date. TIT o r  either of us promise to  p a  Lncius (2. 
c', B ~ ~ t l e r ,  executor of Iiacliel Butler ,  deceased, fire hundred and for tv-  . 

th r rc  dollars 2; cc,iits, f o r  d u e  rcceired. T i t i i ess  our  liaiids and  scals 
this 1 . J ln~r .  l"40." Sigiicd aiid sc:rlcd h -  "IT. Iieller" a i d  three others. 
E ~ i d o r . w l  " 1 ' ~  to  (;c.orpc TTilsoii fo r  m l w ,  February,  1842. ( 'nlcb 
Setzar." 

"For  :ii~d ill coiisideratioii of tlie snm of t h i w  liulldred and  fifty dollars 
to I I I C  ill 11:111d l ~ a i d  hy G e o r p  TTilsoi~, rweil) t  1 liereby acklio~vledge. I 
a s s i p  to thc  h i l i d  Geo~ptx TTilsoli all 1117 iiitewst i n  ail csecutioii ob- 
t : ~ h c t l  aga i~ is t  L. ( 2 .  C'. But ler ,  :is c>seciltor of T i :~~l i r l  Uosn-c.11, dcc'd, the 
>nit \\.>I- 1)i~ouplit 1,- I (a~ l ic1  11. Bosrwll, J r . .  alitl is to rhc. I IW of (I'aleh 
Sctzii.. C ~ ~ T - ( , I I  1111(1(~r lily li:111(1 : I H ~  ~ ( ~ 1 1 ,  this  23 , J :~ i iu :~r~- ,  Ih42. ( ' 2 i l ~ k 1  

Sc,tzar." 
E ~ ~ d o r - c d  oil t l ~ i s  ~ ~ s s i g i ~ n i c ~ ~ t  a,, follon-s, 1-iz. : 
"Fc1)riiai.y 3, h 4 2 .  f o r  r.al~ic. rcwived I assip11 all lily i i i t twst  ill the 

~ ~ i t l ~ i i ~ .  t ~ x r t y t  two li1111(1rtd dollni~s. n-hirli has  l)ec>~l Iierctofow rccei\-c.tl 
hy rile, to Irviiry F. T\rilsoi~. ( k o r g e  TTilsoii." 

M r .  IIan-kills n-21s tlitw r:~llcd by tllc i l c f ~ i i d a l ~ t s .  :1nd stated that  lie 
71-as at  tile iiindc b , ~  the coiistal)lt> of the plaintiff's p r o p r t y .  aiitl 
he :~rd  the r l c fe t lda~~t  SVillinr~i. both before a ~ i d  a f te r  tlir. sale of' :I w r t a i n  
11or.r n-liic.11 II(, l )ougl~ t ,  say tha t  if tlir l i l a i ~ ~ t i f f  n-ould give liiln a iiote 
a ~ i d  w r ~ i r i t y  f o r  liix dcl)t lic \vould w r i t  with 11im six 11101ltlir. 

The  dc4~i1dalit '-  ( ~ O I I I I S ( ~ ~  i u ~ i s t ( d  iii t l ~ ~ , i r  argul i ie i~t ,  tli:~t ill orilcl. t o  
t~n t i t l c  t l ~ c  l)lail~tiff ro ~ w o \ - o r  11e 111u,q l)ro\-e a c m r l b i ~ ~ n t i o i ~  hetnec.11 
tn.o or liiortA to  tlcfrnud 11im; that  licfore such colnbiiiatioll Tras 11ro~-ed 
t 1 1 ~  tlecltrratioli:: o r  adiiiissioiis of oil? n e r c  iiot adn~issiblc  agnilist the 
~ t l i e l ~ ,  tlint tlicl r\-itl(.i~c.c was iudki r ie i i t  to cstahliali tl~cj r.xi,stcilcc of ally 
snvh i ~ o ~ i i l ) i ~ ~ t ~ t i o ~ ~  I)>-  t l i t s  O d t ~ ~ ~ , l : ~ i ~ t s ~  i j l X  :LII,Y tv-o of tIi(q11; t l i ~ ~ t  it TTXS 

:;(xi 



not y~~f ic . ic~i~t  to pi30\.t~ :rll? f~ancl  011 the, lialt of t111y 0111, of tllc dcfclld- 
ants ;  and they particnlarlj- iili4sted that  if the plaintiff knem what he 
m s  doing n.11en he aiw1c.d thc, bill of sale for the negro :rud the 
endolwmcnt on the note ant1 j i idgnm~t.  he caould llot recoler in  (506) 
that action, eTen though he had heen pre~iou.1~- imposed llpon 
in the treaty, for that fraud in the consideration :\lone, ~vonld not be 
anx7 grolind of rclicf a t  I:I\T. lion el er it may he ill equity. The court, 
after addresqing qome remarks to the jury in  relation to the representa- 
tions made by tllc defcndnnts of the plaintiff's fnilinr condition and to 
the sl le  of the plaintiff's ~woperty for specie, to vhicll no exception TTas 
taken. charged them that thou~11 i t  v n s  true that in an indictment for  
a c011spiracy. or in the r r i t  nf conspiracy i t  T ~ S  essential to sustain the 
indictment or  action to prore a combination b e t ~ ~ e c n  t v o  or n~ore .  yet 
it m s  not so in the modem action on the case in the nature of a writ of 
consp i r ac~~ ;  that  in tliiq action one of the defendants alone n igh t  h a ~ e  
a T crclict against him, tliongli the others n7ere acquitted, hut tllat i t  v a s  
still neceqsarv to p r o ~ c  a comhinntion betveen t r o  or n1ortX in order to 
render the di.cl:~rrtioii. or admis~ionq of one aclmi.,ilrlc :ls r~~iclcnce 
again*t the other consl)irator: that if they lieliered there TT:IY combina- 
tion het~veen the tlcfcniianta. or an?- t v o  of them. to dcfraud tlle plni~l-  
tiff of his propelt!-, and that in linrsnnnce of such combination the? did 
defraud him, he \ la< ontitlcil to recover amins t  thosc ~vlin joined in the 
fraudillc~i t c~c:nil)i~i;t t io~i  : t11;)t ,I ni( I (  klionlidcc~ of tht. esi.tcncc of :r 
conspirnc-, ~ ~ i t h n i l t  particilmtiilg in it.  ~vould not he sufficient ; that if  
they r e r e  not wtisficd of the p'tistcnce of a combination betn~een two or 
rnorc o i  tllc. clii'c.i!cl,~~it-, h i ~ t  l ! e ~ ,  (1 tli,lt :in!- olic o l i l  of tlic tlcfcnd:lnts, 
b~ franc1 and ~ O I I T ~ I I : I I I V (  , n 1 ~ 1 1 1 ~ ~ ~ v c 1  to c+lic.~t t11e 111 1111tiff of l ~ i -  l~rolicrtj-, 
the!- migl~t  find 'I ~ e r t l i c t  acninst wc11 one. t l lo~gl i  ther  acquitted the 
other defendants: that  if the!- beliercd the defendant Georre had pur- 
e l l a d  tlic ncgro boy. the note. and tlic judgment fair1~-. mid for a fnll 
price, 01. :III> tlliito 111,, J till1 l i i . i c ' c 1 ,  lic c ~ ~ ~ ~ l r l  11ot h(1 rc~irdc~~c.tI i~c.~lio~rsihlc 
in  this nctioil : l ~ n t  if the! l~elie\ ed that he hncl, b , ~  frnltd and contrirance. 
pot either tlir negro bnr o r  tllr judpinent for nothinr. then the  action 
co~ild be sustained :~cainot him. The jury returned a ~ e r d i c t  in faxor 
of the plaintiff aqainst the defendant George. and in fayor of the 
other defendant.. -1 motion  as made for a new trial, because (507) 
of the admission of X r .  Pearson's testimony, and for misdirection 
ill the clx~rge to the j11r1.. The motion TI-2% orerruled. and the defendant 
George appealed f r o n ~  tlir l i t d~mcn t  rc~ldered on the ~~erclict. 



ILLTFIA, C. J. The r e d i c t  throws out of the case William B. Wilson 
arid H e n ~ - y  F. Wilsol~, and their arts  i ~ n d  declaratiom; and learcs the 
de~claration against George TTTil-,o~i alolie, first, for "destroying the credit 
of tlic l)lair~tiff and t l~ereby c:niii~ig llii insol\ cnc.?" ; a d  secolidly, for  
" t l c f r a i~d in~  the pl;lii~tiff of :I ccrtaiil Irc,gro sla\ch, a iiotc and a judgnlent 
be lo~~ging to him." 

-1s to the first, the plaiiitiff docs tiot allcgc all) mc:~iis by wl~ich  any 
of the defendants iujlired his credit, as by the use of words importing 
his insol~ency or the like, so that  the defcirclaitt liad not the opportunity 
of insisting on the truth of the irnputatiou as a justification, which the 
cvidc1ic.e sllo~vs t h e -  might certainly haye done. Tf, tllerefore, the de- 
fendant Gcorge, had said npon the subject of the plaintiff's circum- 
stallces ~ v h a t  it ap1)ears his father did. h r  ougllt not to bc r c s p o i i ~ b 1 ~  
therefore in this :tctioi~, becailw the con~p la i i~ t  is not for :in injury from 
tile speaking of those xVords as :I s l a ~ ~ d e r ,  but ouly a general charge of 
c o l ~ s ~ ) i r i i ~ g  I)c,twecn therri "to destroy the plaii~tiff'q credit," mllicll could 
only be nlis~vered h j  tllc g e r ~ ~ r a l  issuc, and not justified. Tf there had 
~ I I  ;I cw11ii t i o ~ .  tlicj s l : ~ i ~ ( l ~ r  (liwctly, rlw c l d ( ~ ~ t w  n-o~ild 11aw bw11 1111- 

qu~stion~rblc~ 1117011 tlir t r l~ t l l  of t l l ~  imputation. 
.\g:rii~, if n t2  snpllose prol)ci* ~tl1cg:rtions in the declaration relative to 

tllc sal? of the 111:rilitiff's 1)ropert- u ~ ~ d e r  the esecution of William B. 
TTilsoil, and the dcnlanding of specie by llirn, as pro1 c d ,  we sliould hold 
t11:rt tlroic act, c.oi~~titlitcd 110 1(~$:11 i l i  in:.!. !<I ( 1.1 c . 1 ~  (litor 11n< :I right 
to dcmand p;rj-nic~nt in money, and t11n.c is no money known to our law 

I ~ n t  ~ i~e ta l l i c  coin, domestic or foreign, as made current b~ the 
(50<)  laws of tlic, I-l~itcd States; :r11t1 tl~crcforc, to demand such pagnxnt 

r:tmlot 1)c a n rong ill tlicl t'yt of t l l ~  la\\.  But  in truth the party 
nlade a liberal offcr, to r.etr:lc.t his dcnxrnd of 1)aynlent i n  that manner, 
;tiid flirthcr to take 3 J I ( T  scwwit- for his debt p y b l c  six months 
af ter~mrds ,  if tllc plailitiff \vo111d girt, liirii cornpetcnt sureties and in- 
clcm~iify l~ in l  against certaiil rcsponsibilitic~s for the I)laintiff. That  the 
p l a i i~ t id  declincd or was nilablc to (lo, and tllc otllclr 1)arty t l im assisted 
on tlie sale upon the terms stated, and we s~ilq)oscl, it  was inltite. B u t  
we scc nothing ~d i i c l i  shows that  it was 11ot a fa i r  and perhaps, tllc oidy 
means that persoil had in tlw wreck of the plaintiff's affairs, to sare 
llimhelf finom loss b5- his engagements for the plaintiff. The  effect mas 
fclt rather by the plai~ltiff's other creditors than by himself, as he ap- 
pears to h a w  bccu u ~ ~ a b l e  to pay his debts under ally circwmstances; 
m~less,  il~ctecd, the property ronr-eyed by him to tlicl dcfeudaut, George, 
bc still wgardcd as Icg:lllY his, or  iilllcss lle llas aoine action at  lam in 
respect tllcrcof for damages. But for thost. act* of his fatllcr, tlw clc- 
fendaiit Georgc is ]lot r~sponsible, as it does not appear that George 
par t ic ip tcd  ill t l ~ c m ;  a ~ ~ d  if lie llad, it  ~voulcl hare  made 110 d i f fwe~~ce,  
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i t  was, i t  n as c h r l y  a g a i m t  lam, :rnd ought to  11;r~ c. bcwi zct aside 

the  ~ ~ c g r o ,  notc, or jndgmcwt f o r  i ~ o t l l i i ~ g .  t1le11 tlw a c t i o ~ ~  could be sus- 
tnillcd against liilil.'' T h e  ,jury tlic>reul)oii feud f o r  the pluintifi, a n d  
assessed the clanl:~gc~s to $1,000; ;nd fro111 the judginemt. tlic d(lfelldi111t 
Gc~orgc :rppc~:~lcd to this ( 'oilrt .  

, . 1 1 ~ ~  Court  is 1111:1l)lc~ tn p ~ ~ ~ w ~ i \ . c ~  : I I I J -  l ) r i ~ ~ c i l ~ l c ,  ~ v I i : ~ t c ~ \ - ( ~ r  0 1 1  ~vhicl l  the 

It is  to he ~ ~ c . i n c i n l ~ c ~ ~ o d  tha t  Tve a r r  i n  :x court of In\>- i n  ~1-1licl1 legal 
intere>ts m d  I(1gal c i ~ l ~ \ e ~ r n ~ c r , -  nlill~c rali bt, tnliel~ notice of,  and Icgal 

sarncl it  n-ax, ~iotn-itllst:i~icli~ig :iu?- s~~])po.;c.cl c20n\-cxyalic2c, ohtailled f r o m  
h i m  by thc clt~f'e~iela~it, 11c' 1 ~ s  ~ i o  c:rnqc, of t~clioli. Son-, that  i h  just tlie 
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(510) fact both n-it11 regard to thc bond giren 11y Kcller to Butler, and 
and the judgment recoTered by Boslrcll against Butler. Seitller 

of them belongs in lam to the plaintiff. -1 judgment is not assignable; 
and the sum recorered therein was still a debt to Bosmell, and mas not 
transferred to the defendant by the plaintiff's asiignment. To give 
effect to the assignment, the defendant would be obliged to go into a 
court of equity, and there he would be repelled bg his supposed fraud, 
if established, and tlie money declared still to belong to the plaintiff. 
The same is likewise true as to the bond. For although a bond is as- 
signable, pet this had not been endorsed by the obligee to the plaintiff; 
and th~refore  his assignment did not rest the right in the defendant, so 
as to ei~ablr him to recover in an action at law against the obligor, and 
hc co~dd only hale done so in equity, upon a bill against the obligor, 
obligee, and tlie present plaintiff; in which there would be the same bar 
as against his claim to the judgment. I f  it be said that thc plaintiff's 
:rssienment of the bond if not effectual as an endorsement to transfer 
the bond, might yct h~ obligatory as a guaranty, on which he could be 
sued at law; the answer is, tliat if it mas obtained without consideration 
and by imposition, not being by deed, it w o ~ ~ l d  not be obligatory even as 
a guaranty, a d  there could not be a recoler- on it against the present 
plaintiff. In respect to those two items, then the defendant may, for 
these re:iwns, be entitled to a mrdict, and therefore, the judgment should 
be rrwrscd at all elents, and the cause sent back for another trial, as 
to that part of the transaction which concerns the slaw. I f ,  homevcr, 
the bond and judgment had been the property in law of the plaintiff, and 
if his assignments hat1 been effectual, as legal con1 eyances, to tr>lnsfer 
the property to the defendant in the bond and judgment, as the bill of 
sale did in thc slave, we should still hold that the plaintiff has no cause 
of action, because he has sustained no lcgal injury. So, me think, it is 
n i th  respect to the slave. and, b!- consequence, wodd be as to the bond 
and iudgment. " .  

I t  is still to he borne in  mind that we are in a court of law, in con- 
sidering the case as to the slave. Thus, if tlie conPeyance for the 

(511) negro vas  obtained froni the plaintiff by duress, or when he mas 
so drunk that he did not know what he was about. or when he was 

~ O I Z  cornpo.9 nzentis, it mould be i n d i d  as a contract, and the negro 
would still belong to the plaintiff; and consequently, he would have sus- 
tained no injury in point of law, from h a ~ i n g  been induced to give the 
bill of sale, nlrd tliat vould be ail answer to tlrc action. But if. as me 
suppose, r e  nlust take that instrunlent to hale  conveyed the slave, and 
that thereby the plaintiff lost his title, then the plaintiff has no cause 
of actioii a t  Inn-, for the fraud of the dsfclidant did not deprive llirn of 
his slaw, but tlie plaintiff parted nit11 him b -  his own act and deed. 
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As long as that instrument reliiaina in force and iuncanccllcd, the plain- 
tiff is precluded from alleging that he n t s  cheated out of his d a r e  bp 
the defendant. The redress of the plaintiff, if he has an>-, is to lmre 
that  illstrument declared roid and decreed to be delirered up and can- 
celed, or ;I recon\eynicc dcc. i~cd l i -  the c201irt to which helongs si1cll 
jurisdiction. I t  is not sufficient to allege in a declnration in general 
terms, that the defe~id:~nt deirnuded t l ~  p1:htiff. 1111t tlie fraud must 
be set forth, the mealis ~ l -ed ,  am1 the pnrpoqe effected. Here, it is said. 
t11c C ~ P ~ C I I ~ ; I I I T  I ~ ( , ~ I : L I I ~ ~  tll(1 l ) l :a~l~t~f l  iht :I 1ivg111. 1)ut 1 ) ~  K I I < I ~  111ethod 
tlic C'ou~ t i. not infollllcd. I f  v r  look T I )  tlio (,I l t lcl~c~,  for i~iformatioii 
on the point, n e x m l d  infer that the snpposed fraud consisted in tlliq: 
that the plaintiff, thoush llaring capacity to contract, was a ~veak.  in- 
temperate, aud w c ~ d  Inan. l i a r i i i ~  great confidence in the defendant, an 
artful  mall, and in some degree of afflnenee, and that the defendant, 
taking :~dr ;nltagr of thc 1)lailltiff'; ncw-4t1c.s, alicl of tlw 1)oner Ile l ~ d  
or er  llim, as his creditor, obliged hiin to sell and conre7 to him propert?-. 
a t  k r  growly i~l:rd(qi~ate price. or  that, under the pretence of n security 
for clcbtq and :tdmnws. the clefendant obtained an  nbqolutc conveyance, 
or that by und i~c  influence of the dtfelid:iat, as a pretended friend of 
the, plaintiff, lle prcr ailed on llim to execute a conx eyance for tlie 
s1a1-r ~ ~ i t h o n t  :in? con\ltlcratiol~ n-lintv~cr, or :I.; 11l)on :I sale lor  (31.2) 
tlic snni of $486. ~ ~ l l i c l l  lie did not pa> nor qecurc. thongh in the 
conreyance he took a11 acquittance therefor. as if he had bccn paid. 
Such we unclerstand must ha1 e been tlle riervs, or some of thenl. in rrhich 
the cnsc v a s  submitted to the j u r ~  : bcran~c  hi.; Honor told tlie~ll. if the 
dpfendant ~)urchased t'air1~-, and for ail!-thing like a full price, to find 
for h im;  but if he got the negro (by fmud  and coatri.i-ance,) for noth- 
ing, then to find for the plaintiff. TVe luliicrstal~cl hi- Honor to mean 
hy "nothing." not litcr:llly, no price or nominal sum at all, but a sum 
not an>- thing like a full price, though 71-e do not think it material, for  
x~hether the plaintiff coiir eyed for an adeqnate 1)rice or made n convey- 
ance entirely rolimtfiry. it TX-odd be ral id at 1 a ~ .  prorided tllr party had 
capacity, rvhich is not pretended to be denied in tlils case. Sow,  as no 
pa r t i cda r  act of "fraud or contrirance" 1s designated in the instructions, 
other than the inadequacy o r  m n t  of considerarioii, TT-e n n ~ s t  assume that  
the fraud m s  so constituted. And, so taking it. vie hold the law to be 
otherwise, eren if there were the other ci~cumstances of undue adran- 
tage, influence. and imposition. beforc suggested in bringing the plaintiff 
to agree to make the conre>-ance in question. E e r e  the bill of sale, as 
an effectual legal conr cyai-ice. absolntely rebiits the allesation of fraud 
a t  Ian.. E l e n  if i t  were rolullt:try u11oli its f a w ,  it nonld do +o, as qnch 
a conleynnce is nood. But upo11 its f a w  it p u ~ p o r t s  to be for $486 and 
that  sum paid:  ~vliich concludes tlle relldor a t  l a r ~ ,  that he did llot collrey 
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for "nothirig." Improper influence constitutes 110 legal objection to the 
validity of a deed. Clal.jj 1 % .  Cla ly ,  24 S. C'., 78. -1nd a fraud in a 
treaty, which is  conslininiated by a subsequent deed, caiinot be alleged 
by wa? of impeaching the operation of the deed a t  law. Reid 1 % .  Moore ,  
14 S. C., 310. Those are proper cwquiries for a court of equity, which 
i m y  set aside deeds, thollgh executed by one l i a ~  iiig capacity, if obtained 
by improper means, or  may hold them up. merely as securities, if they 
were so intellilcd or oilglit to  lin\c beell. Wliat otlwr f raud could tlre de- 

fcrldant h;1~(1 rommittctl 011 the plaintiff? .I vendor is liable in  
(513) an action of dcec4t for false, i.el)~~c.seiltatio~~s a3 to the title or  

r p l i t i e i  of a chz1tti.1 sold I)y liiin. B u t  110 action for a cheat has 
ercr  been niaiiltoincd b- a ,ic,llcr agttilist I)ln.rllaser for the misrepresen- 
tations of tllc latter 11poil tliosc l)oiiits. The l a v  does not even give an 
actioli against the T endor for his falsrl affirmation as to the I alue of tlir 
thing sold. h '~ iu tzdPts  1 , .  I l n t l c r  t r l r i l i ,  24 S. (I., 32 .  Xuch  less will ml 
ac*tion lie against :I p~irc*llasclr f o ~  111r11 an  nffirmatiou or buying a t  an 
under I ;~lu(h. T n  the natnrc of things, the onner  of :t chattel is sup- 
p o s ~ d  to btx tlic hcst ,judge of it, T alilc, or  to he most cal~able of ascertaiii- 
ing it.  

The l)luiiitiff Iias ~ii is tnkc~l his forum. Ire has slion-11 no legal ~ n j u r y ,  
a l~ i l  therefore tlic judgment must be rerersrd, and thcl canse remanded 

r 1 l l l c  opii~ioli alrcacly g i w r ~ ,  would render i t  unnecessary to determine 
the q u e s t i o ~ ~  of el idmcc. 1h1t as our 01)iiiiorl on it decidedly concurs 
wit11 that of hi, I4onor, \I-(-(. deem i t  p r o l m  to s a -  so. Thc cornmunica- 
tioii Tms made after tlre witness Imd refuscd the einl) loyme~~t,  and was 
tlie1~4orc. i ~ o t  co~ifid(wtial. 
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miit  \\-as sl11.11 cn~t  1 ) -  11ic. ~ ~ l a i ~ i t i f f s  apiiiist  tllcl c l (~f~~l i t ln i~ t ,  to  i3c~c~orcv t l ~ c  
price of 1.35 1)oi111d.: of j ror~.  Tl~c' ~)lniiitiffs 11:lil ;I h ~ m d  1,;1r of i ron 
a t  the hlac.ksnlitli's s11ol1 of 1':li;ll:i l-Iol)>o!i. TYllc11 ir.011 of tl~i.: tlc~;ci~il~- 
tioil \\-as \\.n~itcd. thvy ic.lit tlic ( . I I ~ T O ~ I I I ~ ~ -  to I11111sol1. ~ 1 1 0  T\YS 111ltlioi~iz~d 
11. the l)lailitiffs to (.lit off a i ~ t l  deli\-cr to tlirs c n s t m n ~ ~  tlii' c~ll:iiitity of 
o i t 1  Eli.11:l IIo1)~oii pi .o~otl  t l ~ a t  he hat1 n l ~ n r  of i r o ~ i  I w l o i ~ g i ~ ~ g  
to thc. j)lnilitiffs-t11:it the, cl(~fvlitl:\i~t ;rl~plicvl l o  11il11 f o r  :I 11i(v~, of t 1 1 ~  
said bar ,  suit:rbl(~ to 11ialic1 a ~)lougI~-.;llarc~--tliat tl~c. 31-itiicss >Iio~wtl  liiul 
n 1)iew 110 11:1el rut fro171 tliv lxir f ' o ~  0110 I<i\-(>tt.  :111d tIi(, (11d'(~i1(1:111t saiil 
21 p i ( w  of tlw ,S:IIIIP .six(, 1~oi11~1 : I I I - V W  his ! )~ i i~! )o .~(~- t l~ :~ t  the, [)iocc> v7as  
c ~ ~ t  off avcordiiigl-, : n ~ d  the dc~fciiclniit took it iii a l ~ i r .  of tongs, c:ii.ricd 
i t  to  the  n-:ltci3 2nd woletl it-that, \~.11(~1i 11c wtnnicd  to t l~r ,  shop lle oh- 
jcctcd to  tlic, ii.oi1, s a y i i i , ~  it 11:1(! ;I fl:i\\- ill i t  :111(1 it ~ v o i ~ l d  I I O ~  n ~ i ~ ~ e r  
his  1)11rlmst~~ :11i11 t11at 1111 1\-:111r(,cl ~ 1 1 1 ,  l)icy*t, vliicli ~ I : I I ~  1m~1i ( . I I ~  03 f o r  
IGT-ctt-tl~c ~ r i t ~ r c s s  toltl tlic tleftm(l:~iit it n-:I.; I<ivt'tt's iro11, a1111 l io th i i~g  
f ~ l r t l i ~ r  \vns s:~icl 011 tlic s n l ) j ~ ~ e t .  T11c ~ ~ i t ~ i l ~ s s ,  t111, ( l (~fo i~d:~ i i t .  : I I I ( ~  :L maii 
b>- thr, i1anlc3 of Ti~r . i f t  l d t  ill(. shol) :~lmilt i1:ii.k. T T ~ I  t l y y  11nd 11~0- 
cwded a l ~ o n t  f i f t e c ~ ~  stclw. t l ~ t  tl(~fcl~d:cllt rc~ll~al~licd t h t  hrl 11:ltl f o ~ y o t  
his  i m n ,  auil i ~ t l i ~ ~ ~ c t l  to tii,. : J~ol)  :i11(1 got :I 11ic~rc. of i r o i ~ ,  :111tl tlw  it- 
I I I W  s111q)os(~l it \\-:I:: tllc, pioc~o cwt off foia 11ili1. T l ~ i s  n-itiic>si f i ~ i . t l ~ e r  
st:~tcd tlint I I P  weighed tht. 11itw. of i m i ~  cant OK for. t h  tlrfcndant, that  
hi. 81-0 n-cligl~ctl the piecr 1.111 off i'oi, I<i~cltt .  : I I I ~  f o i ~ i ~ ( l  t l i ~  two p i m w  
of tl1c8 wliw ~vci~lit-t11:it 11v ~ ~ ~ ~ i t l ( ~ c d  ail :1c~co1111t of tlic i ron r u t  off f o r  
the  tlc~f(~iidniit to tho l)l:ii~itiff< 1111 tllc licst d:ry. Thc. hooks of tlw plni11- 
tiffs n-c.1.i. l ) i~odl~cwl : ~ n d  shon-(ltl :I c-l~:lr,c!.c, : lg:~i~is t  tlicx drf~ni1:lnt for  thc 
imii.  

111.. L ; I T \ T ~ I I W .  a n-itiicss fo r  t l ~ c  pl:~ilitiffs, ~ t n t e d  tha t  !LC saw the i ron 
r11t off fo r  thc: dvfc~i t l a i~ t ,  tliht tliv cleftiirclalit took it to  t 1 1 ~  watel. n11d 
roolcd it-tli:rr \ \ - I I P I I  11(, i , c ~ l u . i i c d  to the silo11 he ol)jcc~tcd to thc, imii- 
tll:~r Flo1)ioii ~ ~ ~ i l ~ a i ~ I i ( ~ d ,  t11c.r~ \\-:IS :I pievt, lie 1i:~d c.11t off fo r  Kiveit,  
:]lid 111, I\-oi~ltl uot gi\.c. ;I c ~ , i ~ t  f o r  t111: cs11oic.c.. Th is  vitlitus .;;iw (515) 
both 11icws of iroii \wiR1i(~c1 aild left tl~c, l i o l ) .  111'. Tl i i~if t .  a v i t -  
lirss f o r  ~)l:iil~tif?'.;. .statc~tl t11:ir 11(, 11c.lpccl to cut off the ii.011 f o r  tile 
dcfr11tl:~iit-ti~:ir tl~c. c i ~ ~ i c ~ ~ i t d ; ~ l ~ r  o b j c ~ ~ t t ~ t l  to tllc, l ) iwe e i ~ t  OR f o r  l~irli  
011 :I(.COIIII~ of :I ~I:L\Y i l l  i t ,  ~ I I I I ~  ~ ~ ~ ~ I I I : I Y I ~ ( ~ ( ~  t l i i~t  \ \ -c )~ l ( l  r i~ thvr  II:IYC t11c 
1)icc.c c ~ i t  off for  Iiivvtt--tliat hot11 l ~ i c w r  of i1.011 \\.c.i,ex t l ~ e ~ i  TI-vigllecl-- 
tha t  IIobsoii said i r  \v:i;: Iii~cztt's i i v i ~ .  but i t  \\-as rio~llilig to  hill1 1 1 - l d i  
p i e c ~  he took-t11a1 iiotlii~ig i ~ i o r ( ~  IYXS s i ~ i d  i i h ~ ~ t  tlw ix711--that th i s  
11-itirca.;. tlic rlefrnd:~l~ t :I lid I I o l m ~ i  lclft t l i ~  shop to,cctllc'r-that, \\-lien 
t l l q  11ad procedct l  a fcw steps. the drfciidant returiicd to thr shop and  
got a p i w e  of iron, :md t l i c~-  n . ~ i ~ t  off together. 



Hoe\ EX- c. CRATE\ . 

The defendant contended that he ue\-er did take, o r  agree to take, the 
piece of iron which liad been cut off for  liim, bnt objected to it on ac- 
count of the defect in it-and that  Hobson coiisentecl he should take the 
piece wliirli had breu cut off for liivett.  The defendant introduced sev- 
eral mitnes>es ~ 1 1 0  del)osed to  it ro111 ersation bctneen himself and IIob- 
son, i n  which the dtbfeiida>it asked Hobson if lle would deny tha t  he 
coilsented lie should take tlie iron, which 11ad been cut off for  Kirett- 
to ndich fTobso11 replied that  11(' had not denicd it aud was not going 
to dm- it. Other wit~le>ses iirtroduced by the plaiiltiffs stated tliat thcy 
wcre premlt  at  th(2 coii\crsation last a lhdcd  to, and they ui~derstood 
Hobson's rqj ly to be .that hrl liad not denied it,  aud was not going to 
dell? ally thing lie had said about it alicl nould leave it to Thrif t  and 
Lawrence nllo were prrspnt m l l ~ n  the iron was cut off. The defendant 
further pro\-ed b- Samuel Hendrix, a ~ i i t nes s  introduced by the plain- 
tiffs, tliat Hobson told h im (the vitness,) that  he did tell the defendant 
to take tlie iron cut off for  Kivett, if he liked i t  better than the piece cut 
off for himself. The defendant tlwn proled that  he had paid Iih-ett for 
the iron lie had got, before this x ~ a ~ r a n t  was sued out, and that  he never 
had taken the other piccc of irou from IIobson's shop. 

Thc plaintiff's counsel then asked the court to charge the jury 
(316) that if they belicred either of the three 11-itnesses, Hobson, Lau-- 

r ewe  or Thrif t ,  the plaintiffs were entitled to recover. The c o u ~ t  
declined to give the instruction prayed for, but charged the jury that  if 
thcy beliw ed from all the testinloiiy that tlie defelldai~t consellted to 
take the piece of iron cut off for him he was lsound to pay for it, and 
the plaii~tiffs ~vonld be entitled to recover, although the defendant u iph t  
aftern ards 11are cl~anged his n ~ i n d  and left the iron a t  his shop. Wllether 
the defcd:mt did mer consent to purcliase the piece of iron c ~ ~ t  off for 
him or not m s  for tl~eril to determine from all the testimony. The jury 
found a wrdic t  for the defendant, and judgment being rendered ac- 
cordinglj, the plaintiff.; ap1)ealed to the Suprenic Court. 

IIUFFIS, C. J. T l l ~  plaintiffs prayed an  instruction that  if the jury 
believed e i t h c ~  of the three witnesses, Hobson, Lawrence or Thrif t ,  the 
plaintiffs were entitled to r eco~er .  We think the judge properly re- 
fused the instruction, because upon the evidence of each of the witnesses, 
Lawrence and Thrif t ,  take11 by itself, i t  is donbtful whether the defend- 
ant  did accept the piece of iron cut off for him, o r  wl~ether Hobson, tlie 
plaititiff's agcnt, did not conseut, that instead of it,  he should take that 
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beforr cut  off fo r  K i \ c t t .  Tlierefore, the court  properly left it to  the  
j u r y  tm all the c~ ide i icc  to s n -  nhct l ler  tlrere were a sale and  delivery 
t o  tllc clefclida~it u1d acceptarice b -  him.  

I'FIL ( ' L I ~ I L I I .  S o  error .  

1. ;i tebt;~tor tlerises one tri1c.t of 1:111tl ill fee tc, hi.: tliiuglltc~r I<. ;mtl nnother 
to llis tlaupllter F.. :uicl tlieu, ill ;I snl).;equellt clnube. ;ls follo\rs: "I 

. further will that niy clnugliter .E. s1l;lll be entitled to a11 the wood of 
every clescl,il)tion, to be talien off as suits httr colircnieilce, of tliat tract 
of ::00 acres of land beclue;ctliccl to F.. most conrenient and atljacent to 
her plalitatioli," "Iyi l i  w ~ s t  ;~iid south of certnili other lands." 

2.  Held. first, that the tlerise gave to E. a11 that portioli of the regetalrlc king- 
doln that prows on the laud. and is of a woody or arborescent n a t ~ u e .  
with the liberty of iilgress :1nd egress to cut and take it  away. 

:: ,Yccor~ill?/, thnt thii  tlerise \ w s  in fee, and therefore the \aid C .  could con- 
w y  it  to  nothe her in fee. 

4 Third l ! / ,  tlint the testator did not intend to give to B. all the wood gromi~lr: 
on the land devised to F., but only such as  mas convenient, ant1 was oil 
that portion of F.'s tract that lay south and west of the de4mntetl tract.. 





T I I  7 .  7 '11~1~.  i. 1111 iloi~llt tliat 1 ) ~ .  J(ino:: could dc,\-isil th:it his  
( I : r i ~ g l ~ t e ~ ~ ,  E l i m .  slro~llcl 11r (~titit l(~(1 to :111 t 1 1 ~  11.0ol1 of r ,v r r~-  &wrip t io i i  
to be tnkcli off as s ~ ~ i t r d  li(1r cv~lwlrie~~c.c. f1'0r11 thc t r n ~ t  of 300 a m w  of 
l a d  l~eqiw:~tllcd to I;~xlic.cs. T l ~ c  t l r ~ i s e  gay(. to Elizn :ill t l ~ t  l ~ o r t i o n  
of tlie ~ e g ~ t : 1 1 1 1 ~  lii11gd0111. \vlrirlr gr0~1-': 011 the land,  or is of :I n.oidy il l .  

a r l ~ o r i w c ~ ~ ~ t  ~ ~ t i ~ r c , .  with t11c. 1ibci.t~- of illgri~sl: :r~id ~ y w s s  to i~ : ~ n d  car ry  
i t  n ~ x y .  L'o/J~I/,YoI/ i , .  ( ; / , , I ,  : I I I ~ P .  1 , \6:  ('l(12) 1,.   drop^!,, 4 M:I,<~.. 266, 
TT7helr irliy 1:111d. 01. ot11c.r 1,(3:~1 estate. <11:111 be d(xr i s~d  117 airy lwrsoir, thc. 
same sliall be 11i.ld o r  tlwlnc,tl to 11i. :I tlm is(, in f w .  I ~ I I ~ C R S  it hi' p l a i d y  
in tmded  117 suc.1~ \ d l  tll:rt a l l  estntc1 of lcw ( l ipr i ty  \\-:IS i~rt,eirdcd. I i f ~ .  
Stat. .  (~11. 122. wc. 10. 'r11(, twta tor  ..a>-,+ ill h is  ~ v i l l  r1i:rt B l i x  .sliol/ 1117 
f f  t i  I I 0 1  of , I  i f i .  Thew v o i d s  n i i ~ s t  g i ~ - c  
l u x  a fec iii the  ~~.ooel .  Fimrr n-lmt 1;rlltl ~ r s  El iza to  l l : ~ ~ e  tllc. \vootl ! 
TTc t l~ i i rk  i t  could not 11:1r-e beell tlic ilrtmitioli of the testator to give 
Eliza a l l  the n-oocl g r o ~ r i i ~ g  011 tlic, \rl~oltl tri:c.t, and so p11t i t  ill he r  
],on-cr to  s t r ip  t l r  n . l lol~ tract of i ts  \\-nod, if she tlrougllt p ~ w p c l ~  to do 
so. H e  must I l n ~ t ~  ii~teildcd hi:: ot1ic.r da~lgh te r ,  Fixuces, to h a w  somc 
of tl1c3 -\root1 on this t ixct  of h n d :  alitl IT(' tllilili t l ~ n t  hi, i irteird(~1 t l r ~  
greatc.1- portioii of t l i ~  ,mid n-ootl t'oi licl.; f o l  E l i z : ~  is d i r w t ~ d  IIJ- t he  will 
to  take off her  nood  fixoi~r t l ~ a t  1):11't of t h  said tract of laird n-hicall is  
most C O I I T - C ~ ~ ~ ~ .  and :~d; l j (wrt  to 1ii:r plantation. lying v e s t  of E\-mls' 
land? and  south of the Cnrl-on.a~i 1:1ird. The‘ dd'clidnut. calainlilrg under  
Eliz:!. h : ~ s  ]rot, TW tliiuk, t ~ : r i ~ s , c r ( ~ r v l  t h t ~  limits,  to ~ r l l i ~ l l .  :!wording 
to our  c o ~ ~ s t ~ r ~ c t i o i r  of the r i l l .  h r  n-ns entitled to g o  TT-c t lrcwforc 
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th ink  he  had  a riglit to cut i n  the locus in quo, by force of the  deed f r o m  
Alexander Gaston a i ~ d  wife to himself, and  tha t  the  judgment  mas r iqht  
and  must  br 

PER Cr RI ~ A I .  Affirmed. 

1. A.  clevised to his two grandchildren TT'. and C. a certain trxct of land 
cnllcd \\'hitehall. to be equally divided hetween them, providetl that if 
W. "within :I masonable time mould transfer by deed to his sister (2. all 
the estate and title his father shall confer on him or may accrue to him 
in that  tract of land 11ow owned Ijy his father" called Bell's Chal?el, 
"then in)- will and desire is that  the said W. have and hold the whole 
of the said tract calletl ~rhitehall." A f t e r ~ ~ a r d s  the father of W. died. 
seizetl and possessed of the said tract. Bell's Chapel, but by his last will 
tlerised the whole of the same to C. W., although he had no title to the 
Bell's Chapel land, still tendered a deed to his sister C. for all his right 
;uld interest in the same, and insisted that he thus became entitled under 
the will of A. to the fchole of the Whitehall t ract :  Held,  that  a s  W. had 
no right or interest in the Bell Chapel land, his deed was inoperative. and 
the event on which the title to one-half of the Whitehall tract mas to be 
direstet1 out of C. and vested in W. had not occurred, and of course TI*. 
had no ~ ' ight  to  it. 

2. Wi~en the went ,  which a c t u a l l ~  happens, comprehends that  for which the 
qift in the will provided, as  the greater includes the less, so t l ~ t  the one 
of i l ecc4 ty  involved the other in substance and effect, then thc court 
mill adjudge the estate dependent upon the condition to have ve5tcd. 

3. Rut wllel'e there is 11o snch net2essary constScluence, the court must say that 
the event on the hapl~ening of which by the mill the estate is to go owr ,  
l ~ a s  not occurred. 

AITL 11, f r o m  I 'POTVOII .  .J., a t  F a l l  Term,  1544, of CARTERET. 
r 3 I h i?  n-as ml at.tio11 o i  cjrctmci$ which \ m s  submitted to  his  I Ionor  

upon  a vase agreed as  follows, viz:  Wi l l i am Fisher ,  Sr., l a te  of t h e  
count- of Carteret,  011 tllc .... day of . . , 1822, departed this  life, 
ha1 i ~ i g  1)ri.T ionsly made his  last mill and  testament, b ra r ing  da te  15 
September, ISM, and  therein devised a s  follows, r i z :  "I give un to  my 
grandson, Willinn1 F. Bell, (tlie lessor of t h e  plaintiff,)  and  to m y  
granddaughte r ,  Char i ty  E l iza lv th  Bell, ( the  wife  of the  defendant 

I l a ~ i s , )  a t  their  mother's decease, a l l  t h a t  t rac t  of l and  called 
(522) TVhitehall, 440 acres, more o r  less to  them a n d  their  lawful  issue 

forever, but  if a n y  one of them die leaving n o  issue, then the  
surv i ror  to  have tlie whole, and i n  case both die  l ea r ing  n o  issue, then 
to re tu rn  and  be a p a r t  of nzy estate, a n d  be divided amongst my sur-  
r i r i n g  c~ l~ i ld ren ,  and  the children of a n y  of m y  child o r  cllildreii t h a t  
m a y  be t l l m  (lclad, i n  s l ~ c l ~  mailnt.1- tliat the children of each deceased 
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child hare  one sllnre aq the parent n o i~ ld  lin\ c x  ~f l i ~  iile, :ind that q n a l l p  
bet~rcen their heir, and a i i ig~rs  forcr r r ;  pro\ idcd, nc~e~t l le less .  that  if 
my grandqon. Ti l l ianl  Fisher Bell. d l .  in a reawilal)lc timt. transfer 
by deed to his sister, Elizabctl~ Bell. all tlie rstatcl aiid title liiq father 
shall confer on liim, or 111:1~ accruex to him in tllat tvact of land now 
owned by llis father. 1) inR b c t ~ t e n  X c q o r t  l i \  t i *  nntl I h , n t  sonnd, a t  
Bell's Clial)cl, then my ~v i l l  i.;, nnd desire, that lle. tllr wit1 TTjllian~ 
Fisher Bell, h a ~ c  axd Lold the wliole of said tract cnllc il TT'hitehnll." 
X a l F  Bell, the rnotllcr of Tlrillia~n Fisher Bell : ~ n d  C l ~ a i * i t ~  E. Bell, de- 
parted this lifc 9 Jn1~- .  ls4i). and the defendant ,JoIl~l 1'. C. 1) :~x- i~  in- 
terwarried with tlic said C11arity E. Bell, on 24 ,Tulp, 1826: and upon 
the death of the said Mary Brll,  thc mother of t l ~ e  said Vil l iani  F. Bell 
aud Charity E .  D a ~ i s ,  both lxil'ties entered into posseq.ion of the said 
tract of land c:lllcd TT'lliteli:lll, iwch rlnilning :I moiety of the wme. 
Josiah Bell, the father of Tilliarti Fiqller Rcll, the plaintiff. a i ~ d  
Charity E .  D a ~ i i ,  the n i f c  of the defendant. dcparted tliiq lifc on 20 
1\1al~li, lS-13, l l a ~ i n g  lcft :I last nil1 a i d  testament, and therein and 
therebv d e ~  ised and bcqueatlied as follon F. riz. "Firit-I e i ~  e ant1 I N -  
queatll ~ m t o  nlj- s i ) ~ ~ .  TT'illianl F. Bell, itlicl plaintiff ill this caw)  the 
follon i m  nerro .;l:~rcq, to v i t .  onc ~ iee ro  n o m a n  named Hose. alld llcr 
six childreli, and Able and Xoses. N ; ~ r y  Pleasant ni~cl old Margaret, v i t l i  
their increase; a13d : I ~ S O  I ei\ e iuito rnr son TTillia~ti F. Ecll, my N e r -  
port land, and me-half of 1117 laiid 011 Sort11 r i ~ c r ,  to I l a ~  e x  and to hold 
unto the said TTilliam F. Bc.11, his l m r s  and :rsslpns form cr, tlie 
a h o ~ e  named negroes arid land. Secondly-I give and bequeath i.i$.l) 
unto my d a n ~ h t e ~ .  Cl1arit7 E. 1)ar is. (tlic v i fe  of the d~fe i idant  
Jolin P. C. Z),lris. in tliiq cast) tlic fo l lon~i~ic  1icgi.o ilar cs, to  v i t ,  Kitty, 
Jacob, Hannah,  Dal  id, etc., n it11 t l i ~ i r  i11crca.e; and 1 nlio g i ~ e  unto 
my daughter Charity E. Ikaris, my plm~tation called tllc Harris  planta- 
tion. and 7 5  ;icws of land I bouelit of George Harr is :  nlco that  tract of 
land l j  ing betvcen S c ~ p o r t  r i ~  er and Bogue sound. knon 11 by the n:rine 
of Bc11'9 Chapel, to hare  a d  to hold unto the said Chn1-it7 E. Davis, 
her heirs :md assigns f o ~ e ~ w ,  the a h - e  ncgrors and l~ l i ( i . "  I t  is ad- 
mitted that the land described in  the la i t  d l  mid tebtanm~t  of William 
Fisher, Sr., as lying b e t ~ ~ e e n  Sewport  river and Bogue souncl. at Bell's 
Chapel. mas piren in, and by the last  ill of Josiall Bell to his daugliter 
Charity E. I)a\  is, the n ifc of tlw defclldarlt D ~ T - i s .  xnd that tlle said 
Josiah lZell did liot coufer any eqtate or title to the same on the philitiff 
Ti l l ian l  F. Bell, nor hi n117 accrued to him in any TT ; I T .  I t  i?  :hi0 
admittrd, that  altlioiigli the phintiff Ti l l ixm li'. Bell l ~ t h  no eqtate, 
title, claim or iutercat in and to tlie said land at Bell's Ch:rpel, ?.et that  
he hat11 tendered to tlle defendnut tToll~~ P. C. 1 ) a ~  is and his \rife, a deed 
which purports to t r : ln~fw :1l1 liic rstatc3, title. cl;tim and 111 t~ twt  in and 
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to tlie said tract of l a ~ i d  to the said Elizabeth in fee simple, and that  
the (kfendai~t ,  Jolm P. C'. T)ari, and his wife, h a l e  refused to accept 
thv same 011 the grolmd that  the lllai~ltiff Willianl F. Bell, liath no estate, 
title or il~tcrcst in mid to the raid tract of land, :nid that  they would 
take 11othi11g 117 said dced, a d  that t l l ~  true nirauing and intentioil of 
the testator, William Fisher, Sr., o as as i i  roliterrded, that l ~ i s  
dauglitcl., C'liarity E. I)a\ is, should r r c c i ~  c ail cquiralcnt for 11er sur- 
~ w d c r  of lier i~itercst ill tlic TlThite1~all land;  a d  that ,  inasmuch as the 
~)lailitift'. William F. Bell, llatli 110 estate or interest in the Bell Chapel 
land miiferred oli hiin or accrued to him, the cause liuth trot arisen 
up011 n1iic.h the title of the said C l~a r i ty  to the Whitehall land is to he 
dircst~cl, m c l  rested ill the plaintiff. The  plaintiffs clainled title under 

tlic afowsaid clause ill the last will arid testament of William 
(524) Fisller to the said TV11itcll:rll tract of land, contending that  he 

liatli done a11 tliat was rcquircd u l ~ d e r  said \ d l ,  by offering to 
colivcy or t r a l ~ s f ~ r  a11 l ~ i s  iliterc~it :\lid estate to the Bell Cllapel land 
to tlic df>fcl~d:rnt :111d his wife; :ind that  it was immateri;il nhetlicr he 
dcrilccl an: (.\tat(> o~ title to tile said Bell Chapel laird nnder tllc will 
of 11is fatllm, Josiali Tkll, dwt>ased, or not ;  and that  the bou~ity of his 
fat11c.r ill this rcspc~t  could ]lot b(1 (w~~trol led ,  citlier by the will of his 
g r : ~ ~ d f n t l ~ t ~ i ~ ,  Tl'illi:ri~~ Fishw, 01. by tlie plaintiff; arid that it was i111- 
material n-l~ctlici* Ii(,  1i:rd ally c,tatc or  title to tllc 13~11 Cllapel land to 
c ~ i a b l ( ~  llim to 1 ~ 0 1  er i l l  the su i t ;  a l ~ d  that hir title to the slmre of tllc 
xi if(, of tllc tlcfcl~tlmt, J o h i  P. ('. I h r i s ,  ill tlw MThiteliall land n as com- 
]'let(, \T itliont it. and b , ~  thii  deed of transfrr  of his estate mid i l ~ t e r ~ s t ,  
 to it i t  . Tlitl clcfcl~dant clairncd title to the lalid ill con- 
trol crs>- ill riqllt of his \\ if?, and admitted that  1 1 ~  was in possessioii of 
tlic .anw. I t  w:~b also :diliittcd 1,- the parties, that  there is issnc of 
the ~i ia~ . r ingr  of the d e f d a i i t ,  Jolm P. C. Tlaris, with his wife C1i:lritg. 

Th i i  actioil \l-:rs brought for the recowry of tlie sllare of the wife of 
the dcfcildant Jollii I-'. C. I h r i s ,  ill aud to the TFTl~itehall land. 

I t  is ngrccd, if npo i~  this statenleiit of facts his ITor~or sllould be of 
ol)i~liou ill fal-or of the plaintiff, that jltdgnleilt should be entered in 
his f a \  or acco~~l i i ig ly ;  if tllr col~traly,  t lml  ji~dgmeilt to bc entered 1111 in 
f a ~ o r  of tllc. clcfel~dant. I t  is also admitted 'that tlic lessor of the plain- 
tiff made an ac tud  entry, after tender of the deed, by force of the con- 
tlitiol~, before the declartion issued. 

Upon c*ousidcration of \vhich case agreed, a i d  the matters therein 
stntcd, liis Honor beii~g of opinion with the plai~itiffs, therefore it is 
coiisidcred b~ the court here that  the plaintiffs recover against tlie de- 
fendant his said term imespired in  the prcmisei iii tlie said declaratiou 
ille~ltio~icd, aud tlie sum of $ for his costs aud cl~arges in mid about 
his illit c~~] )c~~ l t l cd ,  a i ~ d  ]low 1,- tlic, w u r t  11clrc allo\\ed a d  adjudged 

240 



X. 0.1 J C S E  TEHI\I, Is44 

wherein. From wl~icll judgment the said defendant pra>s  all al)- ( 2 5 )  
peal to the Supreme Court, a i d  the s a ~ n c  i i  allo~red, aud 1))- t l ~ e  
assent of the plaintiff, without s n r c t , ~  for the prosecution thereof. 

DASIEL, J. William F. Bell, the leswr of the p l a i~~ t i f f ,  ;tiid hi> sister, 
Chari ty Elizabeth. the late ~v i f e  of the clcfei~dant, on the death of their 
grandmotller, eutered aq ten:rats in eon~ii~oii  mid p o s s e ~ ~ e d  the TI-llitehall 
tract of land under the n ill made in l i 2 0 ,  of their grandfatlier. Xrillianl 
Fisher. Their father, Joqi;lll Bell, w r s  the onlier of the Bell Chapel 
lands, and made his nil1 and died ill 1143. IIe did not derise an! interest 
i n  this tract of lalid to his son, TI-illiain F. Ecll, nor had llc c w r  before 
b- clcecl giren l h l  : I I I ~  iiitere-t in it. B11t 11e d e ~  ised ~ v i t h  o t l~er  tracts 
of land and s l a ~  es. tlie ~vllole of the Bell's C1i:ipel land to hi< daughter, 
Charity. To his soil. TT'i1li:rrn I-. licll, 11r cle~ i d  nlid bequeathed t ~ ~ o  
other tracts of lnlicl :llid * ~ ' I I P \ .  :lnd other pcrsoilal propertj-. h d  to n 
second so~i,  Josiah Bell. (born  l~roh:~Lly :liter tlit. tl(,atll of the grand- 
fa ther) ,  he delised aiid bcquea~licd Ilousc~~ a d  lots in the tomi  of 
Bcaui'ort and otliei- tl:rct- of land  id ~ l a ~ c q .  n ' i l l ia~li  conteiids that  
tlw condition inc.ntiolrei1 in TVi1li:rnl Fiqlwr'. n ill, u l m ~  w l ~ i c l ~  the share 
clerised to his sister in tllt  TTllitel~all l a i d ,  sl~oulcl be c l i~  e.tec1 :md r?o 

o7t.r to liim, has bwli ~uh tnn t i a11~-  performed by their father, Josinll 
Bell derising the \\hole of' t l ~ ?  E ~ 1 1  C'11al)c.l lm~cls to his sistcr. On  
sllcli nu erelit, though not literally in the terills of TTTilliam Fisher's d l ,  
TI71111:~111 contellds a substantial perfor111:rl1c~ of tlw coldition has t:rlmi 
1)lac.e. The condition lipoli nllicll TTillianl n a -  to bc~oine the elltire 
owicJr of the 11-1iitcli:rll l:ri~ds, llas cc~itainly not literally happened. The 
est;ltc, of Cllality in the TThitchnll 1:rnds \\:IS to cease, and the ~vllole of 
die said lands n ere to ~ e s t  in TTilliam. 111 or idet l  lip, TTilliam, in a 
~y,asoiinblc time, t ~ ~ ~ i ~ s f ~ w e t l  to her by clwd :dl tlw estate and (526)  
titlc i i ~  and to the Bell ('1i:rl)el laud, n1lic.h his f a t l~e r  should co l l f~ r  
on 1li11i. or ~ ~ l l i ~ 1 1  inigl~t : ~ C C ~ I I C  to him 1 ) ~  d ~ s c c ~ l t .  S o  e5tate in ally n7ny 
in the Bell Cl~apel  lalids c\ cr came to TTllliam fro111 his father. TIe, 
thrrefole, neler  had it in l ~ i s  p o x w  to perform, literally, the conclition 
nwliriolic d 111 his qrandiather's n i l l ;  oil the perforilialice of nhic.11 the 
~rllol(3 of the TVhiteliall tract v a s  to go o ~ e r  to him. T l ~ e n ,  are we 
aut l ior i~ed to construe the ~vords of the corldition in T\7illiarn Fisher's 
~v i l l  ill such :I n a y  as to g i v  effect to the liinitatioi~ o ~ e r  to William in 
thc. elitire Vl~itel ial l  tract, oil the c~ cnt IT-llich has taken place, namely, 
that  Clmrity ha; got t l ~ e  nllole of the Bell C'hapel l a d s .  not 13- her 
brother's dccd. b11t b> clc\ iic froin her f ~ ~ t h r r ,  n l ~ o  was the omler of 
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the same at his death? Where the condition cannot be understood by 
the Court to h a w  heen wbstantially complied mith by the e ~ e n t .  ~ h i c h  
has actually happened, the gift over fails. J l c R ~ n n o n  1' .  Reazoell, T E.  C. 
L., 339. I n  the case of .Tones 1.. IBevtcomb, 1 Eq. Ca. Abr., 246, and in 
most, if not all, of the cases cited for the plaintiff, the eTent which nctu- 
ally happened cornprehcnded that  for ~vhich  the gift in the d l  pro- 
T idcd, as the greater inclndes the less, so that  the one of necessity illr0lT ed 
the other in substance and effect. Jonps 1 . .  W ~ s t c o m b  mas a gift orer, in 
the crent  that  the child, then i n  r m t r c  su ?new, died under age: it v a s  
held a good gift orer, although there n7as a t  the time no child i n  r e ~ f ~ ~  
sa mrw. But  where there is no such necessary consequence, the Court 
must say the e7 ent on x~liich the will p r o ~ i d e d  that  the estate , ~ h o i ~ l d  qo 
o lcr  had not taken place. X c l i e n n o n  1 % .  Scazuell. 

Did t l ~ c  dcrise of the 13ell Chapel land, 1 ) ~  Josiah Bell to his daughter 
C l l a r i t ~ ,  the r v n t  vhich has :~ctnnlly l~appmcd ,  comprehend tliat for  
n4licl1 William Fisher's will directed a i ~ d  p ro~~ ided ,  so that  the one, 
namela, the erent which has happened, ncccssarily inrolved the other in 
substance :md effect as the greater includes the less? Can the Court say 
that  it sees that the testator ~ ~ i l l e d ,  that  the estate which Charity liacl in 

TThiteltal! should be dirested, and the conditional limitatiol~ o~ er  
(327) to Will i ;~m heroine Tested, on the went  which has taken place? 

JTc nmst say that  ~ v c  do not ~ ~ e c e s w r i l p  see that  the ereut d ~ i c h  
has hap!)erled is con~prcl~encled in that  p r o ~ i d e d  for by the will a< the 
greatr.r i~lclilding t 1 1 ~  1ms. 

This case, instead of being g o ~ c r n e d  l ~ p  that of Jones and I ~ C Y ~ C O ~ I  
:md the class of cascs, of which that  is the leadinq one, falls, i t  swms to 
us, 111ider that  class of cases of wl~icll Doc I * .  S h i p p w d ,  Douglass. 7 3 .  is  
the 1e:rdinq one. That  easc was rind" a dm isc of lands to trnstecs to 
pay £20 of the rents and profits to the testator's daughter and t l ~ c  rest 
to licr hu-l)and, and the whole rent< and profits to the hushmld after the 
daughter's death ; and in case thc daughter shol~ld s~rrrirre her husband, 
then thc. land to the use of thc daughter for life, and after her dcatll to 
the nse of her son in tail, with smeral remainders orer. The  daughter 
died bcfcirc her husband. It mas held that  the limitation oTer should 
not takc rffcct. The contingency of her dying b ~ f o r e  her Inisband 
affected all the limitations, and it operated as a condition prec.eclent 
~vllicl-1 defeated the limitations orcr. Lord Xunsficlcl said, "The Court 
may s~qq i ly  the onlission of express words, if they can find a plain i n f e n t ,  
but unless that  is tlicl case, they cannot do it. And upon a f d l  consid- 
eration of the TI-holc of the vill,  v e  do not find there is sufficient for  us 
to gather siwh intcnt 90 as to 17-arrant us in supplying the omitted nrords. 
Chess+ may be formed, but that  is not enough. Perhaps y w c l  rolui t  
no12 rli? i t .  TTc, c a ~ ~ i i o t  make a v i l l  for ;I tritator. Conjectures may he 
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made both ~rays." So. ill tlic case before us, TIT cni~not saa otherx-ise 
than by a guess rhat Vil l iani  Fiblier, tllc testator. intended the liniita- 
tion orcr to xest in TTilliam in the ~ rho le  of the TThitehall lands in  the 
t.relit 11-hicli ha.; 'rct11:~lly t akc~ i  place. 'IT(. can see a reason for gir ing 
TTilliani an electiou to t:~lie the ~vholc. of the T\Tliitehall land in (.asp the 
~ rho le  of thc. Bell Ciiapcl land b>- l>urcliase or a moiety by dcsvcnt from 
his fntllcl. ramc to  11im I t  n-as to put i t  in the powcr of T i l l i nm 
to hare  a l~onie ill all tlic TTliitcl~all land if he ~ ~ o u l d  con\ cy to his (528) 
sistrr TI-liat lie sliould rewire from his fatlier in the Bcll Chapel 
l a i d  to nlakc  lie^ a l~oine in thc l:~ttcr tract of land. The testator in- 
tended some~hinl: like equality betn-een them. 

Josiall Bcll lirecl t~renty-one years after the death of T i l l i a m  Fisher, 
and in that time 1,robabl~- acquired sereral other tracts of land mld niuch 
enlargcd his 1wrso1ial estate, and also had another child; and he made 
ample provision by his d l  in lands and slax-es for all three of his chil- 
dren ~ ~ i t h o u t  an7 reference, so f a r  as IT-e can see, to the conclitional 
limitation to TTilliain containccl ill l ~ i s  grandfatlier's d l .  Josiali Bell 
had, a t  the time 1\11., Fisher made his d l ,  no other land but the Bell 
Chapel tract, as far  as appears, nor any other grandchildren but T i l l i a m  
and Chari ty;  the tcstator Fisller 1)lainly conten~plated that Bell, tlir 
fatlier, ~ r o n l d  pro7-icle for his tn-o children, probably, equally in  that  
land, or at least that lie ~vonld pro\ ide for his son in  t h u t  tract. It v a s  
to that  state of facts lie had an eye, and in  that  e ~ e n t  he left it  to the 
election of TTilliam vlicther he ~vonld keep his half of Thi tehal l  and 
tlie provision i11 Bcll Chapel nladc by or derived from his father, and 
let his sister lieel) lier half uf ~Thiteliall,  o r  31-hether Ti l l ianl  ~ m n l d  take 
rile ~vliole of TV\rliitcl~all and pix(.  l liar it^ thf' 71-1101~ of Bcll Chari ty;  but 
the ewnt  is that ill that instead of pro1 iding for William in Bell Chapel, 
his father has g i r e ~ l  him otlzc,. lands, p c ~ h a p s  of equal ~ a l u e  to Hell 
C1ial)el. and gir en Bell Cllapcl to Charity, no that  if TTilliam should pet 
tlie rho le  of TThiteliall, he keeps all tlie prorisioli niade for him by his  
father and dcl)riTes his sister of that  made for her by his grandfather, 
thus, perhaps, haring three timeq as innch as Charitv, though it is appar- 
ent from his diriding Tll i tehall  equally between them that  Xr.  Fisher 
meant solnetl~ing like an equality between them. It is possible, if the 
testator had foreseen 11-hat hirs happened, he might still hare  made his 
d l  the same 11-ay, but we c:~niiot say v i t h  any certainty that he ~ ~ o u l d ,  
and therefore we cannot say that, in substance, the case has hap- 
pened v~hich he had in \-iew. H e  might h a ~ e  meant to say what (329)  
the plaintiff contends for, but that is not the meaning of what he 
has said;  therefore we cannot determine that  Charity's estate in TJThite- 
hall has been displaced. There must be a 

PER C T R I . ~ .  S e w  trial. 

9 6 2 6  383 



IS T H E  SUPREME COCC'PT. 

ATIFRED HAFNER v. JOHN IRWIS ET AL. 

1. A creditor must establish his debt by judgment before he can raike the que+ 
tion of the validity of a conveyance made by his debtor. 

2. This judgment is only prima facie, and not conclusive, aqainst :I 1):lrty claim- 
ing under the deed, for he may chow that the reccxw- wni effected 1)y 
coTin and collusion for a pretended and ]lot n real debt. 

3. dlthouqh a warrant may have been filled ul) by a constalde after the ruasiq- 
tcate signed it, and this may be improper, yet the judyinent regui:irlq- ren- 
dered thereon cannot, if a t  all, be collaterally impeached a\ being void fur 
such defect in the leading process. 

4. A witnefs cannot, by creating by his own act a subc;equent interest. without 
the concurrence of the party calling him, deprive the latter of hi. evidence. 
Much less can he do so by agreement with the op1)oc;ite 11:irtp. 

:~PPE.II, from Eattlc, J . ,  at Spring Term, 1814, of ~ \ [E~KI ,E ,~BT-RG.  

This wa5 the same caw nhich TWS before the Supreme Court a t  its 
June  Term, 1841 (23  S. C., 490). The eridence giren upon this secoild 
trial n.aq substanti:~ll- the same as that  stated in the printed report 
referred to, except that the witness Cross mas not examined on the latter 
trial, and it did not then appear that f i ~ e  of the warrants upon which 
the defendants' judgments and executions were obtained had been signed 

ill hlunX.. 
(530) When the witness Leroy Springs was offered by the defendants, 

the plaintiff's counsel produced a written instrument, by which i t  
mas agreed between the plaintiff and the witness that  another suit which 
the plaintiff had against the witness should abide the issue of the pres- 
ent, and it nTas objected that  thc witness was interested to defeat the 
presei~t suit, and therefore incompetent. This agreement was entered 
into since the last trial, and the defendants were not parties to it, and 
they therefore contended that, har ing  once acquired an interest i n  the 
testimony of the witness, he could not d isqual i f i  himself by making such 
an agreement with the plaintiff. Of this opinion was the court, who per- 
mitted the witness to be sworn and examined. The  plaintiff's counsel 
contended (1) that  the deed in  trust, under which t h e ~  claimed, was 
executed bonu ficle and with the sole intent to secure the debts therein 
named; but if i t  were not, then (2) tha t  it was good between the par- 
ties and as to all persons but creditors and purchasers, and that  the de- 
fendants Elms and I i ~ v i n  had not shown themselres to be ei ther;  that  
the judgments and executions produced by these defendants rere not 
sufficient evidence of their being creditors, even if they were not tainted 
with fraud, but they were at all erents obtained hy fraud,  and therefore 
void; and that a t  l ~ a s t  some of them were null and roid because the 
warrants upon ~~-1lie11 they were obtained had been signed by the magis- 
trate in blank. 

:i\4 



The defendants' counwl c~onteiided that they nere  creditors, of which 
tlwir judgmrii t~ :ind ('xwutioni f l~ rn i s l~cd  qufficient e~idence  ; that  they 
were fairly obtni~ied; I I I I ~  i f  they had not been so obtained. the plaintifi. 
could not impeach them ill tliii collateral manner. They then insisted 
that tlie dced ill tru*t uncler 11 llicll the in la in tiff claimed Tuns frandulcrit 
:mtl I oid : (1) Bcc:ilise it appeared from tlw testinlolly of the subscrib- 
iug n itnc.s. t1i:it the dced XYaq cxecutecl n it11 :m ~~~lderst : indinq that it 
vaq n c ~  er to be registered. (21 Bccal~se it appeared from the testimony 
of the other nitncsses tluit it u:ls esecuted upon the condition of 
bping Iwpt sec2ret in o jc lc~ to e11nblc2 T)vigllt, thc gr:\ntor. to escape (571) 
aud elude the payment of his otlier creditors. (3) Because it 
appenred froin the tcstimony that  the deed mis esecuted for the ease of 
the debtor, as it n a s  not to be registered :ind put in force unless the 
other creditors slionld Dross their debts. 

Tlic court i~iatrncted the jury that  no p r s o n s  could impeach tlie deed 
11uder 11-liich the plaintiff claimed but creditors or purcliasers; that  the 
judgments and executiolls produced by tlie defendnlits TI-ere sufficient 
cuidence of their being creditors. ui l le~s the objections urged against 
tliem by the plaintiff' vere  snstninablr in ~ T P ,  and in fact sustained by 
the testimony: that a?  to a portion of the x7arrants, there n-as no e ~ i -  
dence of their hal-ing heen signed in blank; and as to the others. though 
warrants signed in blank by a magistrate and nfter~vards filled up with- 
out his knowledpr by another pcrson, n-ere nullities, yet tlle plaintiff 
could not take adrantnge of it in this collxteral manner;  that the eri-  

L 

dence introduced in this came for the purpose of impeaching the judg- 
ments for fraud was material only >o far  as i t  tended to s h o ~ ~  that  the 
defendants had in  truth no dcbts againct Dli-ight, and that if the jury 
be1ie~-ed Dwight owed the defendants nothing, and tliat the judgments 
were all a sham, then they conld not impeach the plaintiff's deed; but if 
the defendants Twre found to he a fa i r  boiin G d p  creditors, then i t  be- 
came material to inquire into the ~ a l i d i t y  of tlle plaintiff's deed; that  
if the jury should be l i e~e  from the testimony of the subscribing witness 
that  tlle deed rras executed upon tlie condition tliat it v a s  never to be 
registered, i t  mrs 1-oid; that  if they bel ie~ed from the testimony of other 
~vitriesses that it was esecuted upon the condition of being kept sccret 
until the debtor Ihvight could escape, and thus elude the payment of his 
other debts, or for the ease of the said debtor, upon tlle understanding 
that  it was not to be registered and put in force unless the other credit- 
ors sliould presq their debts. it  Iras ill either case fraudulent and void 
and the nlaintiff could not recover. Bu t  if they believed the deed mas 
executed solely with the uiew to secure the debts named therein. and for 
no purpose of caw or f a ~ o r  to the debtor. it  was good. Thc jury 
returned a verdict for the d ~ f e l l d a ~ ~ t q .  a l ~ d  the plaintiff: moved for ( j32 )  
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a new trial because of the introduction of improper testimony and for 
misdirection in the charge to the jury. 

On the trial, no objection vas  made that the notes 011 which the de- 
fendant's judgments were obtained were not produced, but it mas taken 
after the tcstiniony was closed, in the argument to the jury. The mo- 
tion for a iiex- trial was overruled, and the plaintiff appealed. 

Er **IS, C. J. On the questions affecting the validity of the deed to 
the l'laintiff, thc directions to thc jury conform substantially, and almost 
literally, to the opinion giren by this Court on them when the case was 
here before. B a f n e r  v. Irwin, 23 S. C., 490. They are, of course, now 
approved by us. 

rpon the other points stated in the case, our opinions also concur with 
those of his Honor. 
-1 creditor must establish his debt by judgment before he can raise 

the question of the validity of a conreyance made by his debtor. As a 
general creditor by contract, he has no right to the property, nor lien 
for the immediate satisfaction of his debt. He  must, therefore, proceed 
to judgment and execution before he can bring into controversy at  law 
the liability of the property to pay the sum recovered by him. Of neces- 
sity, the judgment is eridence of the recovery, and shows that thereby 

the defendant became debtor to the plaintiff therein for the sum 
(533) recovered. I t  is true that the judgment is not conclusive on the 

party claiming under the deed, for judgments may be fraudulent 
as wcll as deeds. I t  is therefore open to the grantee in the deed to show 
that the recovery was, by covin or collusion between the plaintiff and 
defendant therein, for a pretended and not a true debt. But in the first 
instance, the judgment, by itself, is competent and sufficient, and indeed 
indispensable proof of the debt recorered. Even if the objection were 
well founded that the judgments rendered on warrants which were not 
filled up when signed by the magistrate are invalid, i t  would not help 
the plaintiff in this action. Fir-e of the judgments were not subject to 
that objection, and they constituted a justification for the seizure and 
sale of the property, and bar this action of trover. But we think i t  
clear that the objection is untenable. Although the warrants may have 
been filled up by the constable after the signature of the magistrate, and 
although that may have been improper, yet the judgments regularly ren- 
dered thereon cannot, if at  all, be collaterally impeached as being void 
for such defect in the leading process. I f  the party could per directurn 
avail himself of this as an error, yet he could not, and much less can 
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th i rd  persons question the sufficiency of the  judgnleilt incidentally. S o t  
to  insist t h a t  this  is  a rule of season and  of the comnlon lax-, i t  i s  suffi- 
cient t h a t  the  Legislature has  expressly enacted it .  By the Rel-. Stat . ,  
ch. 31, see. 108, i t  is  psorided tha t  c re ry  judgment by a magistrate  hav-  
ing  jurisdiction of the subject shall be i n  force imti l  rerersed according 
to law. 

r p o n  th r  ~ d ~ l l i ~ ; i b i l i t , T  of tlie w i t n ~ b s  L C Y O ~  S l ) r i n g ~ ,  the 01)inion of 
his E-Iollor is s ~ ~ p p o s t c d  hy the ~ c l l - l w o ~ n l  geueral rule tliat n n~i tness  
cannot. by creatillr: by his  o v n  ac t  :I .itbsequent i l ~ t ~ r e s t ,  ~ r i t h o u t  the  con- 
currence of the  l ~ a r t p  c a l l i q  h im,  dcpril-e the l a t t w  of hi.. evidence. 
N u c h  less can lic do so by ogrcemcilt n-it11 the opposite p:~rt-. Forres t e r  
c. Pigon, 1 11. & S., 9, 71-ould seen1 to t l ~ c  contsarj-. B L I ~  the  case is  not  
satisfactory, f o r  it  does not apl)enr to h a r c  beell finally decided, 
but  was sent back to :l second t r i a l  ill order  to ascertain the facts. (534) 
At all  events. i t  is not snficient to o re r tn rn  tlic establislled general - 
rule la id d o ~ v n  in all  the best writcvs, and  receir-cd constantly i n  t h e  
courts of this  Stntc, :md simctioned by tlic approbatio11 of this Court ,  i n  
Rlzctrl r .  .TacX.sciil, 13 S. C., 187. To sustaiu the objection 1.l-odd open 
a wide Tray f o r  tanlpesi~rp xritll n itliesses, so >is to deprixe parties of er i -  
dence mater ial  to their  i l~tereqt ,  and to TI-11ic.h t h e -  had  n riglit. 

PER C I~RIAJI. S o  error .  

WALTER L. OTET ET AL. T-. HUGH ROGERS ET AL. 

1. When the records of x court are made up. no poxrer but that of the court 
itself can touch them, to alter them. They are in the hands of the clerk 
tt sacred deposit orer which he has no more power t lmi  any other indi- 
vidual, except to preierve them. 

2 One party to a jomt judgment against two cannot take up hi i  caye to a Supe- 
rior Court b j  ce? ttorari 

3 Where an original process. iswed againqt two pelions, was s e r ~ e d  on only 
one, and judgment, by mistake of the sheriff in hi9 return or of the clerk. 
was entered against both, the remedy for the party injured is to apply to 
the court in which the judgment was rendered and hare the proceedinus 
rectified. 

APPEAL f r o m  Pearson ,  J., a t  F a l l  Term,  1843, of WAKE. 
T h i s  was a n  application to the Superior  Court  of W a k e  County, on 

t h e  p a r t  of S a t h a n i e l  T. Green, one of t h e  defendants i n  the  case, for  a 
cer t iorar i  to  br ing up the record of a suit against h i m  and  H u g h  Rogers  
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(2%) in ~vliicli a judgment had been rendered against them in the 
coluit? court of Wake. The certiorari having been granted on 

the heluing of :~ffid:irits, etc., in the Superior Court, i t  was ordered that 
the case be transferred to the trial docket. From this judgment the 
plaintiff appealed to the Supreme Court. 

The facts arc fully set forth in the opinion delivered in  this Court. 

G. IT7. Haywood for plaintiff. 
t 'adyc l*  for N.  T .  Green, one of the defendants. 

SASH, J. The case upon which this proceeding is founded originated 
in the county court of Wake. A writ issued, returnable to the court, 
at the instance of Walter Otey against Hugh Rogers and N. T. Green, 
and returned by the sheriff of Wake '(executed," when in fact and in 
truth i t  never had been served on the defendant Green, who was an in- 
habitant of Warren County. The pleas were general, although the de- 
f 'e~~dnnt Green did not appear to the suit, either personally or by coun- 
1 .  -\t  ;i11(1 before the trial, the counsel of the plaintiff knew that the 
writ had 11c1er been served on Green, and a motion had been made by 
tllc. slirritf :rl~d cwtcrtd of record for permission to amend his return. 
This : ~ n i ( w d r l ~ ~ ~ ~ t  \I ;I, I I P I  tJr ~iiade, nor was there any action by the county 
c w ~ i  t C I I  t l ~ e  dicr i t f '~  nloriol~ ; a11t1 thc, c~lrrk very unaccountably, in carry- 
ill2 forn i\rd t l i ~  caw t:) t l i ~  liest doc kc^, ncqlrct~d to carry forward the 
+IicrifF\ r i~o t io~~ .  A\ciwldii~g to thc rccord of tlie count? court as certi- 
fied to 11s by tlic c l ~ r k ,  the c . : ~  n a i  1jut to' tlic jury :y,aimt both defend- 
: i l l t i ,  :I joil~t ~ ~ r d i r t  r ~ ~ ~ i l ~ r e d  by the jury, and a joiut jndqrncnt by the 
c2mu.t. IVt. lea1 I I  f i om thi~ afhd 11 it of the clrrk l~inisclf that, :~ltlrongl~ 
tlic casts n-;~s 1)ut to tlic jilw :~gainst both drfcndants, and a joit~t T erdict 
and a joint judgme~~t  rc.ndercd against hotli, yet the record mas a t  that 
time made up agaiust Rogers alone, l e a ~ i n g  a blank space to be filled 
by the Ilalnc, of G w c ~ i ;  that t 1 1 ~  first c.sccutioli issued from his officv 
was agni~lst Iiogers aloiic~, 211d thxt llc, n ithout consultilip the court a11d 
~vithont any anthority from tllcml, w11c11 that writ was returned, iii- 

scrted tlrc 11anie of tlirl tlcfrl~cli~l~t G ~ W I I  up011 his record and is- 
( 3 6 )  ined thc cxeci~tion against both defcdants.  Three otlier ~ i ~ i t -  

1less.s testif- that the casr n.as put to the jnry by the clerk :lgainst 
Rogers alonc. One of thcse riti~esses was t l ~ e  coul~srl of Rogers, another 
a pcntleimn who Iiad I)(TII spokc.11 to to appear for Green, but for whom 
lie liad e11tc.red 110 al)jwaral1ce, and thr other was the sheriff of the county. 
The acting clerk has gi\en a tral~script of the rccord as it mas originally 
made, from nhich it appeom, so far as it speaks, that the ~ e r d i s t  and 
judgniel~t TWW agai~lst Iloqcrs alol~e; and it fnrther appears that the 
record io made u p  was by tlic~ 1)roprr officer rcad o ~ e r  to the court the 

:;\\ 
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nest molliing ~ n d  clnl? a11pro.r c d. TTlicn the records of :I coult are made 
up,  no power hnt tll:tt of the con1-t itself can touch then1 to alter them. 
They are in tllc 11:111d* of t l i ~  clerk ir sarred dq)osit,  o ler  n-l-~ich lie has 
110 more l~o~r -c r  t11;rii ;rnr othcr i n d i ~  idnnl. cscept to preserve them. I t  
is manifest if the clerk is at liberty to alter tliern in any particular, of 
his om1 accowl, t h t  t l i c ~  a t  once cease to i ~ n p l v  that absolutc ~ e r i t y  so 
neceqsary to a11 lwsons  x-hatel er. S o  ~:lan's property ~ ~ o u l d  be safe if 
records could be qo a l t e l ~ d .  4 B1. Corn.. 125. The clerk. thcn. had no 

court. H e  ha.. l i o m ~ e r .  certified to us the copy of tlir recold of the 
suit, to  vihiclr is appended his seal of office. We h a ~ ~ e  no polTer in this 
proceeding to look behind that seal, and from that record it :rppe:lrs that  
the jndgment i*  against both defendants. and o111y one of' them has 
nppliecl for aiid obtailiecl the c c ~  t io7n1-i  m d e r  ~ h i c l ~  the rase iq brought 
11ere. The  original l>roceis n a. lie\ Pr scm cd on tlw defendant Green, 
:rnd thew n aq 110  irl~pcaranrc for l~ in l ,  either i l l  lwrson or l x  at tol i~cy.  
I t  17-ould ~iolntc.  o11c of the' n1.t l )~ i i~c i l ) l e s  of jli~ricv S C C I I X C ~  to 11, l ) r  
si.c.tio~~ 10 o t  the Bill of Right., t l ~ t  ally man r l i o ~ ~ l d  be cni~dcni~ltd.  in 
hi, ~ C I W I I  (21' 1)1.011~1.t~, 11 i t h u t  :I Ilearing 01, all o p p o ~ t u ~ ~ i t y  to  bc lmrrd. 
The defendant Grce~l  niieht Il:r\ c3 obt:rined r e d r t v  by n nlotio~i to the 
r o u n t ~  court of TT:tlie. TIT() 11:1.r c no doubt, I I ~ ~ I I  a prolwr appli- 
c a t i o ~ ~  t u  that c.ol~rt. tlley nonld rc,dorcx t h i r  rccords to their ( 5 3 7 )  
Ifloper sitnittion, I)>- cirusiilg the additions made lq- the clerk n ith- 
out their authority to bc stricken ont. I l c  ha9 not chosen that course, 
but he has re~or ted  to the n r i t  of w r t i o r c i ~  L as used and practiced in  this 
Statc for tllc purl)osc of obtaining a new trial. 
In Gidtzcg I .  Ilrrlscy, 9 S. C.,  552, .Jlitlgc 2 'ny lor  after poilitilig out 

the diffc~ence b r t n w n  tlic 7.r rit of c i , r t i o ~ ( l r i  it2 E t c y l a ~ d  :tnd in this State, 
ohser\ e l ,  that this x r i t  11n. g r o m ~  np nit11 tile csigencics of the Stat?, 
and been n~ouldecl to alnt the coil\ cwiences of its citizeiis. Its 111ost flc,- 
qnent use 11erc io to <upply tlw place of a11 appeal, wlml thc :~pplicnnt 
has been de1)ri.r ed of tllc rigllt, b fraud or nwidcnt ; a d  1~11~11 n l l o ~ ~ e d ,  
and by the ordrr of the Superior Coult, the case has becn transferred to 
the trial dockct, its effect is l,~ceiaely t l ~ c  s:nne-the trial i t  d(' noro .  I t  
must. therefor(. ilecc.bsxrily bring all the partie> before the court; other- 
wise the trial conliot be had in the Superior, as it v a s  had in  the county 
court. By 1ii:111y adjudications in o w  court$, tlic doctrine is no~v  firmly 
established, that one pa r t1  to a joint judgment cannot appeal for the rea- 
son that  in that c:ise OIIC l p r t  of the can-e xwnld remain in the county 
court, ~ i h i l e  the other v n s  in the Superior Court. Hichs I .  Gilliam, 16 
S. C ,  2 ;  I 1 .  J o t .  0 . C., 1 I t  cannot be that the same 
thing ~ n n y  be doll(. inc1ircc.tlJ, 17 hic.11 caullot bc done directly. If o l ~  
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party in a joint judgment cannot appeal, so neither can one party to a 
joint judgment, by certioruri take up  a part  of the case to the Superior 
Court for  a trial de izoco. I n  this case, the defendant Green is the only 
applicant for the c r r t i o ~ a r i ,  and it was ordered to be issued according 
to his prayer. The case of Rogers then remains still in the county court, 
although his name does appears a party defendant in this and in  the 
Superior Court of Wake. When the cause came on before the Superior 
Court of Wake upon the affidavits, on motion of the defendant Green, i t  

was, by order of the, presiding judge, transferred to the t r ia l  
(538) docket. 

We think this order was e r ro~ l~ons ,  arid tlist thcl cc.1 tioiyiri 
ought to hare  hwn disniissed as havilig i i np ro~  idcntly issued. 

PER C1 KI i ~ .  Re~~erserl. 

CHARLES DEWEY. CASHIER, ETC., r. C A S S O S  BOWERS ET AT.. 

A. gave his ~roinissory note to the Bank of the State. to nliicll B. S (' veie  
suretie% When the note became due. A. offered to discharge it h~ a draft 
on Kern Tork, which the bank declined; I)nt offered to iencl 011 the draft 
for collection, and if it  was paid a t  maturity to alq~ly the lmceml- to the 
tliscliarge of the note, Afterwards the cashier of the bank, by mistnkc. 
iupl~osin:' the draft to be  aid, cancelled the note ant1 delivered i t  u11 to A. 
the princil~al. I t  was soon after ascertained that the diaft hat1 Iwe11 lwo- 
tested, aiid in fact it never has been paid: Held,  that under these (ircu~n- 
stances the bank was entitled to recover from both the l~rincipxl and the 
wreties the amount of the notd so cancelled and delivered up. 

&PE 11, from L:(!tt/r, .J., at  Special Term ill J u ~ l c ,  1843, of J~AK!:. 
Assrim~~sit  ill which the jury found a verdict for the plaintiff, subject 

to the opinion of the court upon t!~c following case : 
I n  August, 1637, the defendarlt Callll011 Bowers, offered a t  the Rank 

of thc State in Naleigh, a promissory ~lo te  for discount, payable to 
Charles Den c,y, tllc cashier of the bank, wliich is in the following words, 
to wit : 

$6,000 
Six 

Orange County, 1; August, 1833. 
moiltiis aftcr date, we, Cannon Bowers, principal, and Charles 
XcCauley a11d Reuben C. Poe, sureties, promise to pay Charles 
Dewey, cashier, or  order, six thousand dollars, negotiable and 
payable a t  the Bank of the State of S o r t h  Carolina, a t  Raleigh, 

for value received. 
C a x s o s  Bowms. 
CHARLES MCCATLEY. 
REUBES C. FOE. 



This note 71-a.: made in order to ~)~.ocw~-c  a loan 1,- its discount a t  tlie 
bank for tlie solc use of Eon-ers, n a s  offered for d i s c o n ~ ~ t  b r  him for  his 
om1 benefit, he hclnp the pri~icip:il thc>rcin, and the i;anle being made by 
the said Cliarle> IlcCaule! and 1ieube11 C. Foe merely as his sureties. 
The llote nws cliwonnted by tlic bank, and after deduct in^ by \yap of 
discouut and retaining in ad\ a w e  the interest for the time tlie note had 
to  run, tlic net procecds ~vcre  passed to the credit of and paid to Bo~vers. 
TTliel~ tlie notc fell due, Bow,rs a1)l)licd at the hank to take it up. H e  
offered for that  l)rlrlwcJ, in l ~ a r t ,  :1 bill or draft for $5,000, dated 310- 
blle, 30 January,  1A.37, d r a w i  by Allexalider XcConcn 6. Co., on G. R. 
XTilson 6 Co.. of S e w  york, in favor of Boners, at sixty days after sight, 
and endorsed by Boners, a ~ ~ d  caqh for the residue of the notc. The bank 
declined to ac2cel)t this draft in l)a?liient, on the ground t l ~ t  the parties 
thereto, except Ihwers, xi7crc ~ ~ n k n o \ v n  ; but agrpccl to take the draf t  
and send it to Sex! Tork  for collcctiou, the procecds, if paid when i t  
fell due, to be applied tonards the 1):1jment of t l i ~  ~lotc.  Boners assented 
to this, deposited the draft to he collected, and applied ac.cordinply. and 
paid ill cash the rcsidue of ~ h x t  was d ~ l c  on the note, be-ond the amount 
of the draft. The draft n a s  iniinediatelv sent on to S e w  Tork  and was 
there accepted, but ~~hc.11 presented a t  its m a t n r i t ~ ,  p:~yrnent was re- 
fnsed am1 the draft protested. The officer of the bank. in entering the 
draft  on the books of the hallk. b r  niistake stated i t  as falling due ten 
days sooner than it did. Of this 111ikt:lke in the entry, Bowers had 110 

kno~vledge. On tlie eighth or ninth day after, by this mist:~ker~ entry, 
the draft appeared to l i a ~ e  herome due, Bowers applied at tlic bank to 
k 1 1 o ~ ~  if the-draft had h e w  p i d ,  :nld to obtain a s~~r re l ide r  of 
his note. The officer of the b ~ l k ,  referring to the said entry, (540) 
alld it appearing that eight days liad passed since tlic draft hiid 
become due and payable, and no notice of its disliolior liaxing been re- 
ceived, supposing therefore that the draft  had been paid, delivered u p  
the note to Bo~vcrs. havine first cancelled i t  in the mode used in the - 
bank by cutting it through wit11 an iron instrument, and upon the sup- 
position of the draft being paid. intendirlg thereby to cancel it, Bowers 
har ing  then no information of the nlistakrn entry as to the time of the 
draf t  falling due, and not intending in any way to deceive the plaintiff 
o r  the bank. -1 few d a s  after this, notice of the dishonor of the draft  
v a s  rece i~  ed;  and thereupon the hank cornnilmicated to the parties the 
fact and the mistake mad(. by the officer. tendered the draft, and re- 
quil-ed pa ,~ment  of what rcmai~led due or a new note be given therefor, 
wliicli being refused, this action v a s  brought by the plaintiff, the cashier 
of the bank, and to the use of the hank, in which he dec la r~d  in several 
counts on the note. a ~ ~ d  for mo11e,~ lent. etc. It is contended by the 
plai~itiff that the note nerer l l a ~ i i r ~  bpen in fact paid, but h a ~ i n g  been 



IS T H E  SUI'ItENE COURT. [8 6 

surrendered and cancelled upon a mistaken supposition of payment, he 
has a right to recomr thereupon against all the defendants. I t  is con- 
tended for tlie defendants: (1) That the plaintiff never had any right 
to recover upon the said note-that, though in a note discounted by 
the bank, interest for a loan may be taken or retained in advance, yet 
the plaintiff has no such right, and that under the circumstances, this 
note was usurious and in law void. (2 )  That upon the facts herein be- 
fore stated, the note had been paid or discharged as against all the 
parties. ( 3 )  That, if not so as to Bowers the principal, yet as to the 
sureties it had been discharged. (4) That the plaintiff cannot recover 
upon the counts for money lent, against any of the defendants under 
the circumstances herein before stated. (5)  That, if not so as to Bowers, 
the principal, yet as to tlic surc+ies no recovery can be had upon these 
counts. ( 6 )  That, if the dcfcnd:riit BOTT-crs is liable to this action of 

the plaintiff upon all or any of the counts in his declaration, 
(541) had he been surd alol!e, \et  tlie plaiiltiff not being entitled to 

recover against thc o t lm dcfeiidai~ts also, there cannot be a judg- 
ment against either of the dcfriidaiits. Should the court be of opinion 
that the plaintiff is entitled to recover against the defendants, or either 
of them, upon all or any of tlir counts in the declaration contained, 
judgment to be entered for the plaintiff according to such opinion- 
otherwise a judgment of noll suit to he given. 

Iris Honor pro forma gave judgment for the plaintiff against all the 
defendants, from which judgmcrit the defendants appealed to the Su- 
preme Court. 

Badger  and  Iredell  for plaintif f .  
W .  II. I l a y u ~ o o d  for defe~zdants .  

DANIEL, J. The mere giving up by Dewey to Bowers of the note 
given by the defendants to the bank, mas not a payment or satisfaction 
of it. I t  was not an act which of itself affected the validity of the note. 
For if it was delivered up to the maker by mistake, or if it had been ob- 
tained by deceit, i t  still would be a good and valid note, and the right of 
the plaintiff would not be thereby impaired. I t  is then to be regarded 
as matter of evidence to show the nature of the transaction and the in- 
tention of the parties. The proceeds of the bill of XcCowen & Co. on 
New York, "if paid w h e n  i t  fell due," mas agreed by the parties to be 
applied towards the payment of this note. The bank, as the agent of 
Bowers, the holder of the said bill, immediately sent the bill on to New 
York, and i t  was there accepted by the drawers-but when i t  arrived at  
maturity it was protested for non-payment. This Xew York bill having 
never been paid the defendants' note in bank therefore hy force of the 



agreement, Ila; Ilcrer bccli paid. 'Chc plaintiff dr l i~cred 111' the note 
to the defendants under the lnistaltcn belief of both llimself and Bowers 
that the money vhieh v7as clue on the S e w  Tork bill and ~ ~ h i c h  
belonged to Bowers, had been paid to tllc :leent of the plaintiff in (542) 
New York. The plaintiff did not deli1 pr up the note to Eo~rers 
because it was  aid for that x x s  not in f a d  done. hut under n false 
impression by him that i t  na ;  paid. TToulcl it not outrage mery tllirlg 
like justice to permit the defendants to ci, quit of this note on tlie plcn 
of payment? Suppose that Bovers had g i ~ e n  in payment tllc amomt 
in forged bank bills and both parties ihcn h t l i t ~  ed  them good bills and 
the plaintiff had then told Bowers that he T T X ~  paid and had delirered up 
to him his note-there is no doubt but that tlie plaintiff might, notn-ith- 
standing, recover on the original note, on giuing iiotici, to tllc defcndmits 
to produce the original note at the trial. The reco1 t u  on p r o 1  crid~11c.e 
mould be on the ground of mistake in delivering up the n.1-itten notc. 
When we ask ourselres the question whether the plaintiff and I3on.ers 
did not each belie~e that Bowers, the holder of the Kern York bill, Ilild 
realized the money due on it, and had paid it into the h a d ,  of the 
plaintiff's agent in S e w  P o r k ?  We must ansver that they did qo 
belie~e and that the note in bank was then punched and deliyered up 
on that mistaken belief. For us to say after that, that the note v a s  
paid or discharged in law, ~ ~ o u l d ,  i t  seems to us be monstrous. But we 
are not without authority to support our opinion. Oleot c. Rathbone ,  
5 Wendell, 490, Tvas a case where the cashier of a bank, on a note holden , , 

by the bank falling due, accepted a check on a third person for part of 
the amount, and a new note for the balance, and delivered up the old 
note. It was held on the check being dishonored that an action might 
be maintained on the original note against the maker to recover the - - 
amount of the check-and that the bare fact of deli~~ering up the old 
note, was not sufficient evidence that the check and new note were re- 
rc>i~cd in payment. Secondly ,  the money appears to have been loaned 
1)y t l l ~  ba~llr; the taking out of the interest, therefore, when the loan mas 
~llad(,, n . n q   rot nsurp. I t  seems to us that the lam is in f a ~ o r  of the 
plaintiff alld t h a ~  t h ~  ji~doment must be 
Phr PI EI 1x1.  Affirmed. 

A ~ ~ r i w n e r ,  who h : ~ s  Iwcn iwl~ric.tcvl of ;I ~liistle~nealior nlitl sclitc'licwl to im- 
~ ~ r i q o n ~ n e n t  in the  j i ~ i l .  (mi only Iw rntitletl to the, l , r i~-i lcgc of t l ~ r  11riio11 
Imunds o r  rules, nntler t l ~ e  act  of Asscn~l)ly. K e r .  Stat. i.11. 90. stv.. 11. I I ~  
; i l l  i .q,rres order o r  lwli. of tl~tk c,onl't \ r l~i( . l i  W I I ~ ( ~ I I C . C S  I i in~. 
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Rudqer and ~ 1 . ~ t l d 1  apl)licd to the Chief Jnsticc, for a hilbcas c o r p ~  
ill bchalf of f illiaru Bradley, a prisoiicr colifiiled in the jail of Axsax,  
upon affidarits stating the facts ~ ~ ~ h i c h  are set forth in  the opinion de- 
livered by his Honor in answer to tllr application. 

R~FFIS ,  C. J. Al t  t l ~ e  last term of A h s o n  Superior Court. William 
Bradlc-  was con1 irted of an assault and battery, and was sentenced to 
1):1y a f h c  of o w  dollar, and "to be irnprisolled in the public jail of 
,111sori P o l ~ ~ r t y  for tv-e l~  e months, and thereafter until tlle said fine and 
caosts should bc paicl." H e  was committed to t11c custody of tlie sheriff 
of the c o ~ u ~ t y ,  and 1 ~ -  1)ccli kept a close prisoner ever siiice, but has 
receritly tciidered to the sheriff a bold  \\it11 sureties to keep within the 
rules of the prisoii (n l~ ic l l  have bee11 laid off by the county court, and 
eoiitain six acres), aiicl deinal~dcd of the sheriff to be let out of the 
prison. This w a i  refused by the sheriff upon the ground that he mas 
required by the m1te11c.e to keep this person 31-itliili the public jail. 

1-pon an affida~it  and petition of Bradley, stating those facts, he has 
al~l)lied for a hahcus corpus ,  that he inigllt be brought up  and ail order 
made for  his e i ~ l a r g c i n r ~ ~ t ,  according to his application to the sheriff. 
Ir is  counsc~l, hoverer,  docs not dtsirc that he should be put to the ex- 
peiise and trouble of the n-rit unless i t  should be thought that  he is entitled 
to tlle libertv of tllr rules bounds. 

-1s 1 had an 01)portuuity of coiisulting 111y brethren on the subject, 
I hare  a\ ailed niyself of it, and I ~ i o w  gire our unanimous opin- 

(3.24) ion that the sheriff is bomid to keep the applicant a close pris- 
oiler. The application is founded on the act of 1741, Rer.  St., 

c. 90, s. 11. I t  enacts, that  ('for the preserlation of the health of such 
persons as shall bc committed to tlle county prisons, the court shall have 
power to mark out such a parcel of land as they shall think fit, not 
excecdiiig six acres adjoining the prison, for the rules thereof; and 
every prisoner not cornnlitted for treasoli or felony, shall have liberty 
to walk therein, out of prison, for the preservation of his or her health." 

I f  there xTere no other objection to this applicatioi~ but its novelty 
that  would be sufficient. I t  is  the first that  has been made, as  f a r  as we 
have heard. since tlie act i~assed which is now more than one hundred 
p a r s .  I f  this were ail absolute right of all persons committed under 
se~itence for rnisdenlcailors there can be no doubt that  i t  mould hare  been 
long before claimed and constantly exercised. 

But; n;e think the col~struction of the act is plainly against it. I t  
seems to have been made in reference to a known usage and regulation re- - 
specting prisons in the mother country. There, by "Rules" ofvthe several 
courts, debtors and prisoners for misdemeanors hare  the liberty of walk- 
ing in the prison yards, or  within such other limits as the courts prescribe 
for their respectire prisoners a t  such hours a i d  on such day; as W e  

394 
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rules" may clcsipnate. Those "grounds" came ill t iml  to be called the 
"rules of tlle priqon," because t h y -  W P ~ P  laid off a11d the prihoners had 
liberty of exercise thereill 1,- n d c  of court for t h n t  priioii. I n  the same 
manner, and for the same purpose, the ground> :ire to be laid out ad- 
joining our prisons. The courts ".hall hare  the paver." that is to bay, 
they may la- off ground. little or much, but not to exceed six acrcs, 
adjoining the prison f o ,  tli c l i l (  5 t h e ,  e o f .  T l i r v  Lift n ords, 'Yor the 
rules thereof." shon. that with cac.11 court it  7va. left to malie such rules 
respwting prisoners colmnitted b ~ -  i t ,  as to tht. r ~ t ( ~ ~ i t ,  periods anti dnra- 
tions of enlargement out of close prifoli for  eacrciie and henltll, 
as tlle situation of the prison, tlie season of the year, the danger (313) 
of escape, or the character of the pi,isoner., or the enormity or 
mildness of their offenses might suggest to the court, restraining thenl, 
indeed, from allox%g more than six acres in space to any prisoner, and 
from extending tlie liberty to traitors and felons or persons comrnittcd 
as such. Hence also the expression that the prisoner map hare  liberty 
"to walk therein for the preserrntion of his hcalth." ~vhich  shows that  
the courts had tlie po~ver to allow the prisoners merply the "liberty of 
x-alking," at particular hours, and r e q u i r ~  t l ~ m i  still to l m ~ e  their abode 
in the prison. Such a t  first. Ivas no doubt, the p~xctir-e. But  in laying out 
the bounds, the rules of the court in modern clays practically exempt 
persons committed in execution for  debt from any imprisonment ~ ~ i t h i n  
the jail, by allowing them to walk, not for particular hours, but at all 
times of the day and night ~ r i t h i n  the rule%. -1s they are not required to 
eat or  sleep in the prison. they are in effect a l l o ~ ~ e d  to li\ e out of the ~vrdls 
prorided they do not go ont of the rules. 

But  with regard to persons committed uuder mltence for crimes, no 
rules hare  erer  been passed. -It least TIT ha1 e knon 11 of none ; and the 
applicant does not state that  there is any such rule for Ahison Superior 
Court. R e  do not say that  i t  might not be proper in some cases to grant 
to minor offenders the liberty of exercise and fresh air  at reaqonable times 
and for a moderate pmiod. But that is neccbsarily as each court map 
order in regard to its own prisoners; for as the iniprisonment itself and 
its duration is within the discretion of the court, so must the degree of 
its r igor be, a t  least, as to the power of mitigating it TI-ithin the extent 
allowed by the statute. The  reason ~ 2 1 y  no R~gulu ( ;c~wrcc/ is  has heen 
adopted by the Court, doubtless has been that our courts are not in the 
habit of sentencing conricts to imprisonment, llnless in those cases in 
m-hich the courts think that  for the purposes of correction and example 
there should be actual imprisonment during thc vliole period. But if 
there be any general rule upon the subject in any court, i t  would be 
under the control of that  court, whether each prisoner should or 
should not be a1lo11-ed the indulgence, and the sentence on this per- (546) 
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son is, ('that he slzall be imprisoned in the public jail of Anson for 
twelve months." Of course this prisoner cannot demand an enlargement 
out of prison as a matter of right. 

,is I should be under the necessity of remanding the prisoner if 
brought up on habeas corpus, I decline issuing the writ at  all, accorcling 
to the suggestion of his counsel. 

Cited:  8. c. Pearson, 100 S. C., 417. 

The Ilor~orable Frcderic Sash,  of Hillsboro, one of the judges of the 
Superior Courts of Law a i d  Equity, vas  appointed by the Goreriior 
and Council on 11 May, 1844, a .Juclgc of the ~ ! ' u p w r n ~  Court ,  to supl3ly ' 

the vacancy occasioned by the death of Hon. William Gaston. Judge 
Nash took his seat on the Supreme Court Bench at the conlmenceinent 
of this Term. 

Ron. David F. Caldn-ell, of Salisbury, was appointed by the Governor 
and Councils on 10 Jnlg, 1844, one of the judges of the Superior Courts 
of LalT and Equity to s u p p l ~  the vacancy occasioned bg the appointment 
of Judge Nash to the Supreme Court Bench. 



I N D E X .  

ABATEMEST. See Esecutors and Adnlinistrator~. 

AGENT. 

1 In  gencl:~l :I melt a g e ~ t  n h o  malie5 a contract in I)eli;;lf of another 
callnot maintain an action thereon in hiq onn  n;lrlle. eithei. a t  1 a ~  or 
in cquit) . Trh~tcltccrd c. IJottcr, 2:;. 

2. But where the agent who m:~l:cs :r culltract has a I)encfici:~l interest in 
its perforn~a~ice fur con~missious. etc.. as  in the case of :I factor. a 
broker or auctioneer or a captain of a sliil~ for freight, he niay sus- 
tain all action in his own imne, althongli the pri~~cil)al or o~vner 
might sue in his own name. l b i t l .  25;. 

3. The consent of the 1)rilicip:rl or onxer is not necessary to el~:ll~le the 
z~gent. in thosc cases. to sue ill his own name; it is iml~lictd frum the 
nature of the agency. / b i d .  5 7 .  

APPEALS. 

1. Where a11 appeal is filed in the Superior Court, and the apl~ellee re- 
moves the causc? to an adjoining cuui~ty aud suft'ers it  to remaill 
there for three years before he mores to dismiss the al~peal for want 
of an appeal bond : Held,  that the motion comes too late, and that  the 
appellee must be intended to have nuired his right to a boncl. T u l -  
lace 2:. Corbitt. 4,s. 

2. In  the case of an agpeal from the county to the S u ~ e r i o r  Court. where 
the cause has bee11 continued for two years in the Superior Court and 
witnesses summoned on both sides, i t  is too late for the ti11l)ellee to 
move to dismiss the appeal for the ~ ~ ~ i m t  of an apl~enl bontl. He will 
1)e considered a s  h:lvi~ig waived his right to a bor~tl. A r r i ~ ~ g t o ~ i  ,v. 
S m i t h ,  69. 

SSSUJII'SIT. 

When a demand is made for paymelit of ail agent. who 1 ~ s  collected 
inorley and he fails to pq- ,  thnt failure is in lam a refus;~l to pay. 
so a s  to entitled the l~rincip:~l to his action ag:tinst the agent. H a ~ s  
c. Smith .  254. 

ATTACHMEST. 

When money has I1ee11 received by a trustee under n deed of trust for the 
purpose of being divided among several persons, and yet remains in 
his hancls for the purpose of distribution pro m t u ,  there not being 
cnough to satisfy all the purposes of the trust, the distributive share, 
to which one of the persons will I)e so entitled, is not the subject of 
attachment a t  the suit of a creditor. under our attachment Ian-s. Cof- 
field v. Collins, 486. 

BAIL. 

1. A glaiiitiff hal-iiig recovered a judgment afxinst the l)riiici~ml, issued 
a x i .  f a .  :~,c:linst his I~ail. 011 the return of the sci. fa. the bail pleaded 
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BAIL-Continue(Z. 
that no L(L. s ( / .  had icil~etl again\t tlic l~rincipal and the iqiue n a s  found 
in hi\ faror. The plaintiff then. after tlie espiration of sonie .)ears 
from the rendition of the judgment againqt the principal, issued 
:inother sci.  fa. againit the Irail, to which the latter pleaded the \tatute 
limitinq the time within nhic.11 :I sci. fa. shall i%ne again\t bail : 
IIcld, that the time during which the former proceedings againct the 
bail were pendinq ihould not 1)c deducted from the computation of 
the time within which the sci ~ I I  v a s  to be cued out. Dwit!erj v 
TYeZEs, 30. 

2. An oral requi\ition by a plaintiff in :i warrant to an officer to take 
bail i\ iuffic.ient to juitify the latter in making an a r r e ~ t  and insist- 
ing on 1)ail. A'. v. Kirbu, 00. 

3. But an officer. by rirtue of hiq office, is not an agent of the 1~1:iintiff 
for exacting bail; and it  may be doulrted whether he can 1)ecome an 
agent for that purpose. Ibid, 90. 

BASTARDY. 

1. In l)rocecdiiig to c,hiirge thr  reputed father of a bastard cl~iltl the  
examination of the mother before the justices of the peace must all- 
pear on the face of the proceeding5 to have been taken within three 
years from the birth of the child-otherwise they will I)e quashed. 
S .  v. Lcdbetter, 242. 

2. If the county court, on motion. refuse to quash the proceedings, the 
party may either appeal, or obtain a certiorari from the Superior 
Court. Ibid, 242. 

3. Where the defect for which it  ic mo\-e(l to quash the l~roceediiigs, may 
coi~\i\tcntlj with the truth 11e \ul~l)lietl ;it the instance of the State, 
i t  i\ competent to allow the nececsary amendment. Ibid, 242. 

4. In the cace of a proceeding araiilit the putatire father of 21 Ijnitard 
child. an examination of the mother. which does not appear to h a r e  

- I~een taken on oath is radical17 clcfective and the proceeclinz ~hould  
Ire quashed S. v. Lcdbcttcr, 245 

5. The examination of a woman before justiceb of the pence, charging a 
m:m n i th  Iwing the father of her Irastard child. need not Ibe civned 
11y her. P. v. T h o m p ~ o n ,  454. 

G .  When such examination waq not signed by the two justice\. but the 
warrant issued by them was on the same paper and connected with 
it  : Held. that this mas a sufficient authentication of the examination, 
though it  mould have been more proper if the examination had been 
signed by tlie woman and attested by the justices. Ibid, 484. 

BILLS O F  EXCHANGE AND PROMISSORY NOTES. 

1. A blank indorsement by the payee of a bill or note is an authority to 
a bona fide holder to fill i t  a t  any time, as an indorsement to himself 
or any other person or to bearer, and if not filled up, is now coiisid- 
ered a s  making the bill payable to bearer. Hubbard v. Nilliamsolz, 
266. 

2. But where there is a first and second endorser in blank, the holder of 
the bill cannot support an action against them jointly, without filling 
up the endorsement of the first endorser, so as  to show a n  authority 
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in the secontl e~rtlorser to give a title to the 111:1i11tiff' :IS 11olfl~r. The 
en(1orseme11t 1 1 ~ y  Iw fillet1 1111. a s  ;I matter of course. (111 the trial. I u t  
if not done. the plaintiff must be iioi~snitetl. 17iid. 266. 

3. A. gave his l~romissory note to the B a l k  of the State, to which 13. :~nd 
(1. were sureties. IYhrn the note Iwc%iiio tlue A. oErretl to tliscli;nye 
it I)y a tlraft on Sew Tork. which the l ~ a ~ ~ l i  tlec.li~lrtl; I~u t  offered to 
scwd on the tlraft for collectio~i, ant1 if it I \ - ; I ~  1)aitl a t  ~ni~t l l r i ty .  to 
aljply the proceeds to the disc1l;irge of the note. Aftr~.w;rrtlc the 
cashier of the I,ank. by mist:~ke. sul)posing th t  t1r;lft to 1)i. l)aitl. vim- 
celctl the 11otr ant1 ( l t~l i~ered it ul) to A. the ~)ri~lc.il~;ll. I t  \ w s  soon 
t~f te r  ascertained that the draft 11:1d I~cc~n l~rotestetl. :r11t1. ill f:rct. it 
n e e  l a  l e t  1 : Hcld .  that n ~ ~ d r r  these circnnrsticlic~es. the bank 
W:IS entitlril to recover from both the princil~:ll and the slu.etii>s the 
;11nount of the Ilote so cilnceletl mt l  tlrlivi~reil 111). f)(,~w!/ c. I~omr .s ,  
538. 

BONDS. 

A I)oncl 11;ryiil~lr to the State g i ~ t %  by a pul~lic otiic.er for the tlisc.liarpe of 
~ m l ~ l i c  tlntics. though not  take^^ in the ni i t~~l i i~r  01. 1)y the 11(~rsolls 
a11l)ointed I J ~  1i1w to take it. will I w  good ;IS ;I volnnti~ry I~ontl. Rring 
for the I~eni~fit of the State. the Stat(' will Iw I J ~ ' S I I I ~ I P ( ~  to ll;i\-e :I(.- 

cel)tetl it n-11cn it wi1s (lilli7-eretl to a thirtl 11crso11 for llei use. S. ?:. 

XcAlpi11. 140. 

BOOK I)I.:BTS. 

Uiltler the hooli tlel~t 1;1w ;I l~lilintiff m;iy prow 11y his owl  o;~tli ;I I~;~l:iilc~e 
t lw to liini of sixty (lolli~rs or u1111er. ;11tI~o11gh his : L C ( Y ) I I I I ~  11r0111w?tl 
a1)pears to 1i:1vv 11ee11 origi~~al ly for inore t11a11 sixty ( lol lar~.  I I I I ~  i s  
retlucibtl 1,y c.rctlits Iwlow th;lt ;1111onnt. Ilfc.TT'iIIirrtics 1'. Po.crl)!/. 110. 

BUN('OJIBI< TrHSI ' IKE ('OJIl'AST. 

1. The 1111n(.on111(~ T u l . ~ ~ l ~ i k e  ('01111~ally arc3 1~111111 I)?. their (.ll:lrtt~r to 1iWl) 
their roi~tl ill good relu~ir. ;111tl ;IIY> intlict;~l)lil if the ro;~tl is snt'fwt'tl to 
Iwcome rniiions. h'. 1'. I'ottorr. 16. 

2. The ~~resiclwt  ;ti~tl tlirectors of the c,ollilritlly ; ~ r o  Iwlu~tl to oxc'rt all 
their 1~~1vers i111d apljly nll t l~e i r  1ne;llls. as  snc4i officwx tc~ the keep- 
ilia of the road in ortler: i ~ ~ ~ t l  for n t1ef:lult in tllc perfor~nnnre of 
this l)ul)lic tluty. are  lixl>le to i~~tlictrneilt. Ihid. 16. 

CERTIORARI. 

1. Where a judgme~lt was renderetl against :I party in the Superior Court 
of x county which is (1ist;rnt from that ill \\-liich he rcsitles and in 
which he h:ls few :~cquaint:lnc.es. where he had Iwen inthlcetl to be- 
lieve tlir verdict of the jmy would IE in his favor. ~ ~ 1 1 ~ 1 1  the court 
did not tlccitle on his motion for :I new trial until the last t h y  of the 
term. wlleli he hacl ~ ~ r n y e d  an a11ye:Ll to the Supreme C'onrt and it 
was granted I u t  he was unal)le nfter ill1 his exertion to oht:li~l sureties 
for the :1l1l)e;11 ill the county where the suit n x s  trietl, i111d he more- 
over srt  forth in his affiilarit that he had merits on his side: the Court 
grmtetl 21 co.tiortr,,i. Trice 1:. Yrrrborough, 11. 

2. Where an aplreal from a Superior to the Supreme ('onrt 1 ~ 1 s  not been 
filed ill prolwr time. ;I coTio~wr.i will not be granted. ul~less i t  be 
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CERTIORARI-Continued. 
applied for a t  the term when the appeal should have been filed. 
Staplcs v. Moorinn, 215. 

3. A11 allegation that n party had a good defense a t  law. which he lost 
without his fault but hy the fault of the other party. will not entitle 
him to a certiornri. If thc other lulrty insists on an unconscientious 
:~tlrtlntage a t  law. the lIro1)er rr~uetly is to be sought in :I court of 
equity. T17cltts. c.  .lI(.Boylc. ::::I. 

4. One  arty to :I joint jui1;'ment :1giii11~1 two (tilnnot t:llie nl) his case to 
a Superior ('onrt 1)y cotinrc~ri.  Ote!/ r .  Xoycrs. 524. 

CHILIIRES B O R S  AIj'TICR THE MAKIS(: 01<' TIIIs:IR I.'A'L'HER'S 'WIIII,. 

1. 9 provision hy a parent for a child in any manner or a t  ;in$ time- 
encel~t in the case of partial intestacy-exclude:: such child from the 
benefit of the act of 1808, Rev. Stat., c. 122. s. 16. proyiding for 
tthildre~~ I)o1~11 after the 1n:~liing of tht i r  father's will;  yet to have 
t1i;lt effect; the estate ilerired by such cliilil 111ust IN:  c.1. provisiolze 
11(1wnti.s, and not from any other source. Meccrcs v. Mercrc.u, 192. 

2. A ~)rovision however i~incleqnate, will exclude a child from the benefit 
of this act. Ihid, 192. 

COSSPIRACT. 

1. To clii~rge persons with :I cuns1)iracy to cheat and defraud :L rliird per- 
son there  nus st Ire :r collusion and participation in the scheme or its 
execution. Mere silent o1)servation 2nd acquiescence a re  not suffi- 
c2ient. Brumock 2). Bouldin, 61. 

2. Unless the persons charged by some deed or word became parties to 
the plot to cheat, they could neither have influenced the acts of the 
person defrauded nor contributed to his losses ; and therefore they 
arc  not li;~lllc to his actioi~. Ibid, 61. 

3. One inay IE  bound to speak the truth concerning ally matter or thing, 
with which lie or his rights are  connected, and not suffer another to 
deal respecti~lg them under delusion. But in respect to matters, 
with mhich he is in no wise concerned or connected, lie is not charged 
with the legal duty of preventing mischief to othcrs by communicat- 
ing what he knows, but hc nlny be silent. Ihiil, 61. 

4. I n  an action on the c;we in the nature of :L cons1)ir;lcy charging that 
the defendai~ts combined to injure the plaintiff's credit. i t  is  necessary 
for the plaintiff to aver in liis declaration the means Iry which such 
injnrj- was intended to I)e cbcctetl. Scl:clr c. I17ilso~r. 501. 

5. I t  is no ground to support such an action that the defendants, having 
an execution levied on the l~laintiff's property. required that  the sale 
should be for specie. Ibid, 501. 

6. S o r  can such an action he maintained upon the ground that the defend- 
ants had 1)y fraud ohtainecl from the plaintiff the :~ssigllment of a 
judgment and the transfer of a bond not entlorsed, for in ;I court of 
Inn the property in these still remained in the plaintiff. 171id, 501. 

7. Nor t.:~n it  I)e maint:~ined on the ground that the defendiuits 11;td fraudu- 
lcntlp l~rociircd :r conveyance of a slave from the plaintiff: for if the 
fraud or iml)osition was of such a 11at1ire as  rentlerell the conreyance 
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COXSPIR-~('Y-C'OII ti11 rcril. 

void a t  law, tlleii the 1)laintiR has ilot lost his proljerty ; if the con- 
vcy:lnt3e n-;IS good :rt 1:rrv. tlien the 11lnintift"s only redress is in equity. 
171ii1. .701. 

8. A vcntlor is liable ill all acticu of deceit for f:~lse reliresentarions as  to 
the title or qualities of a chnttel sold l?y him: I ~ u t  no action for a 
cheat llas ever I~ccn ~uaiiitnillcd 17y R seller aqai i~st  ;a purchnser for 
the nliqrcy)l.cseilt:~tiu~~. of the latter ulmn those points. Ibitl. 501. 

COXSTABLES 

1. T l ~ e  colinty court is t l ~ r  11rojie1. juclw of tile return of the electiou of 
n constable. m d  its :tiljudicatio~l thereon, while i t  remains in force. 
cannot lw que~tioilecl. A'. 1 . .  TT7ils7~7)u?i1. 1% 

2 .  I11 suCl1 ;I cxse parol evidence connot 11e receircd to sllo~v that in f l c t  

no election took place. Ihiil. 10. 

3. Where a suit is I!rouc.ht on n const;rl~le's I)ontl. ; ~ n d  it al)lJenrq the con- 
htnlrle waq :~l~poiiited 11y the (.o11nty c o ~ r t ,  i t  is incun~bent on the 
plaintiff to sllow that the people of the ca~tai i l ' s  company had failed 
to elect ;r constable, or that the persoil so elected llnd died or failed to 
qualify and s i re  I~oiid and security. or that there was n tie. The 
; rpl~ointm~nt  of thc court, mld of course the bond given. are  under 
an!- other circoni~tnl~c.cs. void. .q?o~!vley I > ,  X(lgi~c.v.s. 217. 

4. A corl~table is not 1,ountl to lcry an  execution on the property of the 
princil)ul in 1)referencc to that  of tlic surety. unless the magistrate 
in his judgment has declared which is surety ant1 llas cnilorsecl such 
cliwriminntion on the execution. s t e m l ~ ' t  ,?>. l i ' /!y.  260. 

5.  The magistr:~te is not bound to ni;~lie such iliscrimination, except ugon 
tlle :~pplicntion of. :rnd due ]!roof l ~ y ,  the surety. Jbid, '360. 

G. JYlwre tlie only cridcncc of the npl~ointment of a constable is that  
"A. X. was appointed coilsta1)le for the town of Oxford. who enter- 
in: into l~onrl for $4.000. with C'. D. etc. :I? securities. n-as duly quuli- 
fied." Hcld,  that in the alwence of any evidence from tlle records of 
the court, that there was :r racarxy. the couiity court 1x1s 110 power 
to apl~oint ;a constable. and a bond give11 uuder such :~l)pointment, is 
1-oid. IIarris  w. TVi! jy i~~s .  273. 

7 .  To make the appointn~e~it  of n conitable by the county court valid, i t  
mnbt appear from the ~ c c o r d  of tlie court ithelf that the appointment 
w:is mrde undcr 4uch circnruit;~ncec. :ii under our Rtatnte, authorized 
them to make it. P1c7-cc v. .Joiceu. 326 

8. Parol e l i d e n c ~  t o  blio\v that one hat1 or had not been electecl conbtalde 
b~ the 11eol1le a t  the r c a ~ l n r  l~erioil of election ic  not :~dmi.sible. 
Ib id .  3'36. 

9. S o r  is suc.11 eritlence ;rdniissilrlc to S ~ I ~ T V  that  a regul ;~r  return had 
been n1;iclc to the colmty court by the lrolier returning ofkicer of the 
election of a const:~ble by the people. :rntl that s~lcli returu 11:lcl been 
lost or clestroycd hy the clerli of the court. Ibitl,  326. 



11. The proper course in such cases is to nlorr the  count^- t.onrt to ;unend 
the record. 1 1 2 4 1 2 ~  pro ~ U ) I C .  so a s  to miikt' it speak the truth. Ihid, 3'26. 

12. Where the record of the county court ctatecl. t11:it "A. 13. harinp been 
ap1)ointed constable, came into open court ill111 was q~~alified accord- 
ing to l awn:  Helrl. that the recortl muct be ui~derstootl to mean, he 
had been elected, and elected in the manner the 1;1n requireu con- 
stal~les to be elected, to wit. by the 1)eol)le. N. ??. F'1~11~11wi~7w. :%4. 

See Executions. 

COSTRACTS. 

1. R. D. executes to H. E. an instrument untlcr set11 in the following 
tvords: "Fire months after (late I l~romise to H. 1.;. the sum of 
$50 for n horse, said horse to be H. I.>.'& horse till 1):iitl for" : He!& that 
this n-as only a conditional sale of the horse. ; I I I ~  not ;in absolute 
sale and a mortgage from the rentlee to the rentlor. Ellison u. 
Jolrc.~. 4s. 

2. Where on a contract for the sale of a horse the rentlor ic to retain the 
title until the 1)urchase money ic paid, and the ve~~t lee  qi\txs his note 
for the price and tnkef posesfion of the horse. i t  is competent for 
th r  rendor, in a n  action to recover the horse from one claiming under 
the rentlee. to show a judgment on the vendee's note. rxecution : ~ n d  
return of ~ ~ u l l a   boil(^, in order to show that the l,rit.c, hat1 not been 
1~:titl. Gaither 1;. Teccyuc, 6.5. 

3. d sheriff from whose custody a prisoner confine11 for tlcl)t had escaped, 
ngreed ~ r i t h  B. that if he woultl retake the r~riso11t.r iiild tleliver him 
a t  the coui~ty towl  within a certain time, he woultl 11ay him $400--- 
R. took the prisoner and had him under his (.are. within the time 
sl~ecified. a t  his own house some miles from the county to~vll. intend- 
i ~ ~ g  to tleliver him to the sheriff. when the sheriff wnit to the house 
of 13. and seized the l~risoner himself. .In an action 1)y 13. ;rq;~inst the 
sheriff: Hcld, first. th;lt the contract was not illegal : .wro~~dl!l, that 
the sheriff having l~reventetl the 1)l;lintiff from literally l~rrforming his 
co~itr:~ct. while he was in the progress of doing so, W;IS answerable 
to him for the stil~ulated sum. .- lkhooft  c. Sllc~r. 96. 

4. A. by tleecl caollreys to B. a Iiegro woiuinl in exch:~nge for :I ncXgro boy 
with this condition in the deed. that R.'s heirs shiill conrey their 
right derived from their grandfather to A,, and if they do not, each 
lmrty is to resume the right to his ilegro. Hcld, that before B's heirs 
refuse to malie this conveyance of their right, the right of B. to the 
newo  roman is iiot direstecl out of. but remaills in hiin. 1Tclll;cr 21. 

h'ccd, 182. 

5. Where thr  qr:ultor of a tract of land reserxetl to himsclf ;ind his heirs 
"all the saw mill timber on the laud itandinq or heing. or which may 
hereafter stand or be on the said land or :tn! l ~ r t  thereof :" Held. that 
the grantor and hif asciglees hail only a l isht  to the sam mill timber 
the11 on the land. or to such tree< t i u  might thereafter 1)rcome fit for 
c a n  inill timber, when they became co fit. Ijut that they had no right 
to lirerent the grantee of the lancl from cutting down l~ ine  caplings, 
though thece might. if left undicturl)etl. have Iiecome S;IK mill tim- 
ber a t  some future time Kobinro~c v .  Gee, 166. 



Held, further, that  if the l~ersoli claiming ui~tler such reservation of 
saw mill tiilil~er hail heen injured by the grantee of the 1:111d cut t i i~g 
c l o w ~  such timl~er, his lmwl,er rrinedy \ w s  11)- ;nl actioli of trespass 
clucirc clnusirvc frcfjit. Ibirl. 1SG. 

A, contracted to deliver R. 2S0 logs of timber to be staked ill the river, 
a t  or n w r  Plyiiioutli, a t  a 111:~ce to he designated by (1. A. delirered 
130 logs and staked them a t  :I place so designated. He then gave 
11otic.e t h : ~ t  he would hare the other logs there oil T July, if the 
\veatlic~r ~virs f i r ~ o r i i l ~ l ~ .  011  7 .T111y. the logs were rafted to I'lymontl~ 
:~ntl staked : ~ t  the saiue l~lacr  : ~ t  whic~li the other logs hat1 I)eeli staked. 
K o  ~ ~ o t i i . e  wils given to 1% or his agent, tliat the logs were there. 
F i re  d:tys i~fterwartls the logs were lost ill ;r violent storm. Held, 
that this was ;I sufficient tleliwry to elltitle A. to recorer the l~r ice of 
the t i i n l ~ r ~ ~ .  lTilli(/~t!~~ 1 . .  . I O ~ I I S ~ O I I ,  2;:;. 

Where A. g:lrtl ;IU :~l~solute  I~ill of sale to B. for a Iiorse. with a parol 
agreement t l ~ t  A. n ~ i g l ~ t  retlcen~ the horse, the contract was fraudu- 
leiit a1111 void ;rs ag;rilist the cretlitors of A ;  but if A. subsequeiltly 
sells the horse to R. 71orcu fidc tmtl for a valuable coi~sideration, be- 
fore any lien of the cretlitors ;rtt;~clies. this sale is iiot affected by 
th r~  l~revious frauduleut c o ~ ~ t r : ~ c t .  Imt is valid against the creditors. 
K i t ~ g  r.  ('c111t1~~1, 251. 

BIutui11 l~roluises cwstitute ;I gootl coiisitleratioii for a contract. Trhitc- 
hccrtl 1.. l'ottcr. "57. 

Where A. the l~laintiR. l~at l  a tleetl of trust untler which he claimed 
tlie debtor's lirol~erty. mtl a t  :I si11e Iry esecutioii of the same prop- 
erty, declared that 11e objected to the sale. uiiless the l n m h s e r  mould 
:igrtxc to 1)ay liis tlel~t. ;III(I he l ~ t l  a l)rivate iwnvers;rtion with the 
lwrsoll who ;lfter\v;~rcl:: bid oft' tlii, property : Held ,  thnt the l~lairitiff 
llatl 110 right ill :11i :wtion of c~ssrcn~psit :~gaiust the lwsoil who inn- 
chased ~ ~ r o p r r t y .  to recorer tlir ;tlllount of liis debt. , J O I ~ ( Z I L  ?). TVZ- 
S O I I .  :?z. 

COVENANT. 

2. The tlel~entlei~ce or intlepeilde11t.t~ of c.oveii;rnt\ i\ to Iw collected from 
the erident senw :mtl meaniilg of the partie.. nnd lion-ever trans- 
imetl thPy inn? 1 ) ~  in the tl~wl. the, l~~wetlr l lc)  mn<t tlepend or! the 
o r d o  of time in which the intmt of the tr:nlsactio~l require.; their 
~rerfornna~~ct,. / h i d .  497. 



COUKTT FGSDS. 
The county court and not the sheriff or couilty trustee is to judge of the 

propriety of an order for the payment of money out of the county 
funds. and therefore the latter must pay it  if he has the funds, and 
if he refuses, the person in whose favor the order is drawn is entitled 
to an action on the official bond of the sheriff or trustee. S. v. Xc- 
Alpilz, 140. 

DECEIT. 
Where one has given a deed of trust on his prcperty to he sold for the 

benefit of his creditors, and they have neither released their claim 
on him nor assented to the deed, he has such an interest in the sale 
of the property. that  if, a t  a sale made by his trustee he stands by 
and sees property sold in which he knows there is a latent defect and 
does not disclose it, he makes himself 1ial)le to the lurchaser in a n  
action for deceit. Case v. Edney, 93. 

DEVISES AND BEQUESTS. 
1. Before the act of 1827. (1 Rer. Stat.. ch. 122, s. 1 3 . )  a bequest of per- 

sonal property to "A. and his heirs," ant1 "if he shoiild die 2nd leave 
no lawful issue," then over to R. was a good esecutory limitation to 
B.. to take effect if A. ilied mitho~it leaving ;my issue living a t  the 
time of his death. Rohnrds  11. J m e x ,  5.7. 

2. And if B. died before A,. this execntory interest WLS so far  wstetl. that,  
on the happening of the contingency the eseciitor or arlmiuistrator of 
B. moulcl take it. Ihid, 53. 

3. The executor or administrator of A. dying without leavini. issue living 
a t  his death, is of course not responsible to his creditors or legatees 
or nest  of kill for the property so bequeathed. I h i d ,  53. 

4. A. hefore the act of 1827. Rev. Stat., c. 122, s. 11, beque;~thetl as  fol- 
lows: "I give to my son J .  TT'. all my negroes, to wit. etc.. to him aild 
his heirs lawflillg begotten of his l)ody; but if he should die mitliout 
lawful heirs. thril my wish is for S. Tv.. to him :1nd his heirs forever." 
H(,ld,  that the limitation over to S. TI'. was too remote. and that J .  
TT.  took the absolute estate in the slaves. P. v. Slc i~l l~o ' ,  57. 

5. Where there is a gift in ;I will to i~ class of persons. a s  to children. 
courts are  always anxious to effectuate the intention of the testator, 
l)y includirig in it  as  m a n -  persoils. :~nswering the dcscription. as  1)os- 
sible. JIccci~:.~ 7'. Xenrcs,  192. 

6. When legaczies are  given to children. payal~le or to he divided a t  some 
period sul~sequent to the testator's death, then those persons, whether 
horn before or after the maliing of the will or before or after the 
death of the testator, who come into being before the period of 
clivision, etc. and answer the description :rt that  time. are  entitled. 
Ibid,  192. 

7. 111 construing :I father's will. although the divisiolr n1ay not Ile post- 
poned, a gift to his own children will he held to include 311 of them 
in being a t  his death. unless i t  be evident upon the will that the tes- 
tator meant the provision only for those living a t  the date of the will. 
Ibid, 192. 

8. -4 testator devised certain slaves to three of his (1;lughters autl to a 
child (then in centre YCL mere)  to be divided a t  a designated period, 
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DEVISES ASI) REQTESTS-(:r~irti~tt/ctl. 
and then directed. "And if either of my dauglitcw or the  child 
wliich my wife now a p p e a r  prcxnant with. a s  aforewid. sliould die, 
af ter  the  division without 1:~wful issue i t  i s  my will tlurt s u c l ~  pa r t  
should he etlunlly divided Iwtwcen my ~ v i f e  and my su~.vivil~"hil- 
dren." The child afterwards born ( a  son) (lied af ter  the  clivisioll 
and without i ~ s u e .  leaving his mother and two of the i l ;~udl ters  sur- 
~ ~ i v i n g  h im:  IIeld, tha t  the  limitation over  as good :is to thc mother 
and tlie two s u r r i ~ i l i g  c!:luzliters: I ~ n t  that  it did riot extcml to thc? 
children of one of the dauehters who hnd died before the w n .  R. T. 
Sorcom.  253. 

9. -4 test:rtor having several children. d e ~ i s e d  to his two soil> IT. TT. aud 
R. JT. a trxct of land. to them ant1 their heirs forever. 111 :I suI!se- 
cluelit clause, a f t e r  many previous devises, he  deri.<e.: ;IS fo l lons:  "I 
will t ha t  if any of my children dip n~itl iout iwue  Icarincr a IT-ifc o r  
husband, it is my n7ill w c h  wifc or husl~nncl shall hr  cntitlccl to one- 
half of the property, the other lialf to 11e equnlly tlivitlt~l between 
my other children or  their  heirs." Held. tha t  tlie continzcwt limita- 
tions over were good, and therefore that  IT. IT. and R. TY. c ~ ~ n l t l  not 
conT7ey an absolute and nnconditionnl estate ill fee simlilr free f r i m  
those limitations. Ga~lni td  7.. W a t t .  337. 

10. A testator devises one t rac t  of l:~ntl in fee to his di~ugliter 1:. ~11111 
nnotlicr to his daughter F.. and then, in n subseqnent clnn.:cs. ;I.: fol- 
lorrs : "I fnr ther  will tll:lt my d:rugliter E. shall  be entitled to all  t he  
wood of every desc r i~~ t i c~n .  to Ijc t:~l;en off xs snits her c~~nveiiience. 
of t ha t  trat2t  of 300 acre.: of lniitl I~ecluc:~tlied to F.. 1no.t c a i r m i e n t  
ilnd adjacent to her lilaiitntion. lyiuc n7est and south of cc~rt:liii othcr 
1:111ds." Q u i m  1;. J I u ~ m ! j .  517. 

11. Held.  f i i ' s t ,  tha t  the devise gave to E. all  tliat l~ortioil  of tlie regetal)le 
liingdonl that  grows oli the  1:rilil. ; n ~ d  is of n mootlj- or arborewent . nu t~ i rc .  n-it11 tlie liberty of in:.ress and egreus to cut :md t;tke i t  away. 
Ihi(7.  517. 

12. Bcco/,rl l~.  tha t  this dcvise w : ~ s  in ftw. :trlrl thcrcforc the wid  E. ioiild 
ronwy  i t  to nnother in fee. [hid. 517. 

13. Thirrll?/, that  tlic tcstntor did not intcntl to zivc. to I;:. all tl~c, nootl s r o ~ v -  
iiiz on the lantl devised to F.. but t1111y such a.: w;~.: c o n r e ~ ~ i e n t .  mid 
wns on th:rt portion of F.'s tract  t h : ~ t  l;iy south : ~ n d  wcit  of the 
desimnted tracts.  Ib id .  517. 

14. A.  devi.etl to his two r r a i idch i ld rc~~  \I7. :lritl ('. ;I  certain tract  of lantl 
c:~lletl W11iteh:rll. to 11e eclnally divicletl Iwt~veeil them. proricled, t ha t  
if TI-. " ~ ~ i t h i n  R reaso~l i~blc  time would t ~ n s f e r  11)- tlcecl to his .istcr 
('. 2111 tlic estate and title hi> fa ther  shall confer on hi111 or 11i:ly : m r i l e  
to  hiin in that  trnct of land now owned 11y hi.; f:rther" called Bell's 
Chapel. "then my will :rnd dwi re  i s  that  the  w i d  IT. 11:lre ilnd hold 
the ~vholc of the  said tract  called Wl~itt.h:rll." Aifterw:~rds the fa ther  
of W. died, seized and pos>essetl of tlic said tract ,  Bell's Chapel. 
but  11y his las t  n-ill d e v i ~ e d  the  ~vl,;lc of the same to C .  TI7 .  although 
he h : ~ d  no title to the Bcll's Chapel lnnd. still tendered ;I deed to  
his sister C. fo r  all  his right and interest in the  same, mirl insisted 
tha t  he thus  became entitled under the  will of A. to the tcltole of the  
Whitehall t r a c t :  Held. t ha t  a s  W. had no right or interest i n  the  
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I)I.:VISI.:S A \ ~ r )  ~ I : o I ~ I : s ' ~ s - ( ~ o u ~ I I I ~ ~ c ~ .  
Rcll ('hapel laiitl. hi4 deetl w t s  inoperatire, aud the event on which 
thc title to one-half of the Whitehall tract way to be tlivested out of 
('. and rested ill W. hat1 uot occurred, and of cource W. had no right 
lo i t  Bell v. Dc~cis ,  521. 

13. TVliei~ the eveut which ;ictually happens, comprehends that for mhich 
the gift in the will l~rovidetl. :is the greater includes the less, so that  
the, one of ueves;;ity ill\-olretl the other in substance and effect, then 
the court will acljuclge the estate t1el)eudeut ul~ou the cor~tlitiol~ to have 
vested. I hid, .XI. 

16. Hut \\-here there is IIO suc11 iltvwsary colisequellee. the court inay say 
t l ~ t  the evwt.  OIL the lial~lwui~ig of which 1)y the will the estate is 
to go over. 11;~s  rot occurretl. [ l ~ i ~ l .  521. 

1. 111 tlit, cxw of ;I l~rtitiou to a c ~ u n t )  court to l~ermit  a pitrt) to cut a 
tlitc.11 for thP l,uq!ow of dritiuiug hih laud through the laud of au- 
other, the jury i~lone have the power to decide whether the ditch 
is ~leetlrd. hen- it  shall 116. dug, and the damages to be paid to the 
onuer of thc 1:rutl. The cour~ty court can ouly direct the verdict to 
11e recorded. or order :I new jury. Co7linu c. Hauyhton.  420. 

2. S o  al)l)e>~l lies from the decision nf the county court on these matters 
to the Sulmior Court. l o i d .  420. 

3. The Su1)erior ('ourt may, however, revise the decision of the county 
c.ourt, either by writ of error, or 11y :\ cert ioruri  in the nature of a 
writ of error. I b i d .  420. 

4. Wllere A. i ~ n d  B.. o\\-i~iug lauds :i~ljoi~iiug, agreed that R. might cut 
tlitches 011 A's  laud, which were useful both to  A. and 13. aud they 
should I,e (lug, under the directiou of A. and uutil he was satisfied, 
i1i111 wlie~i the ditches were ac~ordingly so dug by B. aud wed  and 
txjogetl 11y him duriug A ' s  lifetime and for three years afterwards 
'rvitliout comglaint : Held, that  although the license to use the ditches 
VII -1,'s 1i111d esl~iretl on A ' s  death, and the l~erson succeedill:: to his 
title might All 111, these ditches, if he thought prol)er to do so, yet he 
c ~ ~ u l t l  not sue B. for ;I ~ ~ u i s a ~ ~ c e ,  especially without a reasonable no- 
tice to tlisco~ltiuue the use of the ditches. Curter  w. I'uyc, #24. 

1. 111 u lwtition for tlower, it is suffic4ent for the widow to state that her 
11usl)ancl (lied seized of the 1:uuds. I t  is not uecessary to state that  
the heirs eutered as heirs, or to set forth deeds executed by her hus- 
l~:uld to the heirs in his lifetime autl allege that they were fraudu- 
lent ;is to her. VcOcc c. XcUce ,  103. 

2 U ~ I O I I  tlic trial of the issue. if mule 1 ) ~  the auswcrs kuld rel)lication, 
whether he died seized or iiot, the cluestio~~ of fraud will arise. 
/ ! ) i d .  105. 



EJECTMENT. 

EVIDENCE.  
1. The  part^ iml~eachin~  :I \\itiir.c 4lould enquire of thc~ :itt;lc.kine ni t -  

ness, he 11aq the ) I I C U I I Y  of k~io~r-ing the y c  rrcrtrl r lrccrncto' of 
the witness iml~eaclletl Strctc r. O'Scalc.  SS .  

2. He may answer that quection mithoi:t s q i n e  that he lillot('h what x 
majority of the neighbor.: .a? of that rnitne... Such i. not the only 
means of acqniri~lg n linov-lrdxe of g r i ~ e ~ x l  chnr:lcter. I h r t l .  SS. 



two weeks before the delirery of the property, a <  to the nature and 
effect of the delivery he wits al-)out to make. were proper evidence in 
behalf of the father ag:linst the <owin-law, though such declarations 
were never communicated to the latter. Xoorc  v. Utcyiz, 275. 

7. A private conversation between a father and his son and the advice of 
the latter, as  to the conduct the father should pursue in relation to the 
public sale of property which the father claimed, cannot be given in 
evidence in behalf of the father. Ib id ,  275. 

8. As the law will not permit the plaintiff to he :I witness for himself, 
neither will i t  permit him to make his own acts and declarations, 
done or spoken in the absence of the defendant, evidence for himself 
to impeach his adversary's witnesses. or for any other purpose tencl- 
ing to support his own side of the issue. Ward v. Hatch, 282. 

9. Where a w i t  is hrouqht on n constahle'c: bond azainqt the sureties 
:tlone in that Irond ir receipt cizned 11y n conitable of a claim to col- 
lect, is not widence against thcrn. S. c. Fullrnzczder, 364 

10. A surety, in gentml. cirl~not Ibe atfeited 11y rridence of an admiwion 
matlf? hy hi< principal, unleci it  he a part of his contract. ns that 
:tc~.o~mt< kept by him <hall he true. Jbid. 264. 

11. Where the conctnl)le is not ;I party defendant. the 1)l:lintiff lnax esam- 
inc him on oath. and sucll te\tinlony is of ir higher rr:ide than his 
receipt. Ihid, 364. 

12. TT7here the question wits whether tolls were paid hy an individual to a 
1)ul)lic Turnpihe Company. Ibetmeen the 22 September. 1834. and the 
1 September, 153, where the collector during that period had kept 
no h o l i i  and w n i  now drad ; the circumst;mcei of his havin; col- 
lected toll from the individual jn-t hefore the commencement of that 
lmiocl, that during that time. on a conteit 1)etween the coml):tny 
and thc individual. the comp:lny directed him to cloie the gates 
unless the toll wits paid. thilt the individual was bound to convey the 
11ul)lic ma11 ovei that r w d  :md that the succe.*or of the clecca~ed 
collector immediatelj on hi5 coming into office, collected tolls-were 
eridence to he left to the jur j .  and in the opinion of this Court <uf- 
ficient evidence to chow that the tolls had heen pnirl durinq that tlis- 
puted period. Newland v. Turnpike Go., 372. 

13. In an :rc+ioll :~gitinst :L percon c.h:~rcing him ;is n p a r t ~ ~ e r  it  i i  colnlle- 
tent for him in exoneration of himself, to introduce the oriqii~al 
articles of colnrtnership of the firm of which he is :llleged to have 
been a member. H I L ~  v. V c K e e ,  475. 

14. In  an action aq:~inst one charging him to he a partner in a g:~rticular 
firm it  is con~petent for him to int~oduce as  a witness in his Ilelieif 
a per<on who was an achowlcdgetl member of that firm, ixilc-s it  I IP  
admitted hy the pleadinzs, or s w o ~ n  11j thr witnes- on his I oir cl;rc, 
that the defendant was also a memlber. I7)td. 475. 

15. A conlmunication roluntarily made to councel after he has rel'i~serl to 
be employed by the party makinq it. doeq not come n-ithin the rille 
of confidential communicationc. and is therefore adiniisible in evi- 
delxe. Ketzal- r .  Wilaori. .XI. 



ETIDESC'I<-('~II l i l t  I I C ~ .  

16. A 11-itness c;lnnot l,y creating l ~ y  his own apt ;I s~~lrseqncllt Lnterest, 
~ ~ i t l i o n t  the conixrrence of the party calling him. tleprive the latter 
of his eridence. Much lcss can he do so by :~:.rrernent- ~vitIi the 
opposite party. Hnfner c. Irwin. 529. 

See S1:mder. 

1. A.  held :t m o l t a e c  on a tract of lnnrl ~ ~ h i c h  mas subject to the lien of 
a n  e~cvwtion a r n h s t  the mortgactor. A\t the wle under the esecu- 
tion the lanil Irrouqht more than thc ;tinount of the execution: Held, 
that the niortrirpee ~ v a z  entitled a t  lzw to recover th r  snrplu5 Jones 
1.. T1mr11ct.s. 12 

2. Where a concti~ble returned oil nn execution arainst. A. B. "levied on 
land sul?lro.ed to Ire n1)v7alfls of 100 acres. where R. H. lives on-no 
other propcrty to Ire fonilil." nncl it  appcarcd ill rvitlrncr that A. B. 
had two trncti of lnad i11 the county. earl1 of :11rout 100 i~cws.  on one 
of which hc Iived 11im.elf and on the other J. H. lived-and that 
the latter I T : I ~  lino\rn as the land of A. B. on mliich J. H. lived- 
Held. thnt the  ant of certainty in the dewriljtion of the land levied 
on \\-a< not aidccl It! the par01 eridence. and thnt the party c1:riming 
l r j  ~)m'cli:rie a t  x salr IIIHC~P un(1rr that  lery a c q ~ ~ i r e d  no t i t l ~  Nor- 
1 isctl v. T,or-C. :{$ 

3. Where the identit) of lantl leried on by :L conitable n ~ i t h  that claimed 
ni~clrr a l ~ l n c l i i ~ ~ e  unrler that lery is wurh t  to he estnhlished by parol 
ericlrnce. the enqniry is one of fact for the jury. not of 1i1w for the 
court. I71it7.  3s. 

4. When an ofiicer. who 11;~s leriecl an csecntior~ on personc~l lbroperty, 
ro lu~~tar i ly  ~ ~ e r m i t s  the defendant in the erccntion to .regain posses- 
sion of the l l ro~~erty.  his lien is so fa r  gone. that tlir levy of ;I suhse- 
qnent esec,ution by :~nothcr otiicer on the property so in poqscssion of 
the defendant sh:~ll lbe preferred. Trilsoit v. Hcnsley, 66. 

5. T h e r e  one crop\ or work? with the owner of land for a share of the 
crop. and after it  is made the rrolr is tlirided, the \hare of the per- 
son n h o  liai .o worked is lialrle to Ire sold, tholifli i t  w:ls levied on 
before the clivi.ion, a11d tlioueh it still remainc in the vril) of the 
onxer of the laud. Hrrl'e 1;. I'torso~z. 76. 

6. Where n sheriff. 11:lving several writs of fi. In.  ;uld to1d. ex aqaiiist a 
percon a t  the in\tance of different creditors. takes all indemnifjing 
bontl flom one of the creditors, and 4 1 s  in con.equence of that  
indemnity, he hac, no right afterwards to apply to the court for its 
advice ac: to the distribution or payment of the money raiced hy the 
cnlc, especially \%-he11 he liai 1101 paid the money into the court. Ranz- 
SOIO" V .  y021?11/, 1.32 

7. Atlricr. qiven 1)y t l i ~  conrt on <~ic.h an r r litrrtc al)plication, would not 
bind any of the cretlitors. who might still 1)ursue their remedy against 
the sheriff, if they thought themcelve\ aggricred by his refucal to 
pay them. 171id. 13:;. 

8. When the court. hov-ever. l~roceeds on cuch an application to give its 
advice. the proc~edinr  being ex pcirte. ?lone of the creditors have a 
ripht to appeal. Ibid, 183. 
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ISDEX. 

EXECUTIOSS-L'OII ti11 11c.d. 

9. 811 irrtyglarity 1))- the sheriff in maliing a sale under :in execution can 
only I)e ol~jectrd to 1)y him whose prcq,erty is sold u~rtlcr thc execn- 
ti011 or Ily those claiming u~ltler him. Hollotccll 1;. S l i i n ~ ~ w ,  1%. 

10. A sale 1)y ;I c1.01) of corn in ;I field I)$  a sheriff untlrr c v x u t i o ~ ~  is 
gootl. :~lthougl~ the sheriff was not in nor immediately ;it the field, if 
he was near enough to be in plain view, so that bidders saw what the)- 
were I~itltling for :  for that is the ])url)ose of requiriii:: the thing to 
I)e 1)rrseut. Sliir~rro' ?I. h'kimer. 175. 

11. Any irregularity in the return of a jilstice's esecution levietl on land. 
;IS t l ~ t  it was 11ot rrturnetl to tlir nest court. or tliat tlic 11ersonal 
l)rol,erty was 11ot eshitustetl, or :nly other error of the court in ortler- 
iug ;I sale of the 1;i i i~I .  when the l)erson:ll l)rol~erty lerietl on  has liot 
I)ccw cs l~us te t l .  can only 11e o1)jected to I IF  the tlefenditut iu the ese- 
cution. TVhitnlcet' r l .  I'ct lc'o!j. 182. 

12. 011 the al)l)lic;itio~i of a sllrrift' for the atlrice of the court. 11ow he is 
to al)l)ly moneys ra i s~ t l  1)y him under sererill fi. fo.'a on judgment in 
court and writs of re)tilitioni rF.rpottctx issuing on orders for the sale 
of land levied 011 I)$ it justice's esecutioil, the court will not look I)e- 
hint1 the orders of sale imd the ?jctzditiot~i c'xpo~trrs i s s u i ~ ~ g  thereon. 
Ihid, IS". 

13. A ?j('t~ditiotfi e q o t ~ a s  to sell lands tested after the defendant in the ese- 
cution had died without ally scirc facius against the heirs, is 111111 : u ~ d  
void. Snnzltel 5.  Zrrchery, 377. 

14. An esecution in the name of "William Barnes, Gui~rdian." is I I ~ J ~  su11- 
lmrtecl by a judgment in the name of "Charity, Pene1ol)e i111c1 Sarah 
Semsom, 11y their guardian, William Barnes." and is therefore roicl. 
Xc~c'soni v. Scfcsont, 381. 

EXECUTORS A S D  Ar)XISISTKdTORS. 

1. Where a man dies intestate a ~ i d  there 1)eing no administration on Iris 
estate, the nest of kin take l)ossession of it, no legal title vests in 
them, however long they may lwssess i t ;  hut if ml administrator 11e 
appointetl ercn ten years aftern-ards, the legal title the11 rests in him. 
and relates hack to the death of the intest:rte. The possessio~l of the 
nest of kin, in the meantime. though claiming it  a s  their own. is 110 

bar to his recmery of the pro1)ert.v. W h i t  Q. Rn~l. 14. 

2. Where A. and R. were co-esecntors of C.. aud A. #are his I)ond for 
Inolley to R.. styling him esecutor. :~ntl stating that he himself hat1 
I~orron-eil the moncy in his private c:~l~acity and not as  esecutor, a ~ ~ d  
B. afterwards dierl-ITeltl. tlutt B.'s esecutor or ailministrator could 
maintain an i~c t io~l  on this I)ond. and this eren without harillg set- 
tled or paid o r r r  the i tmou~~t  to anothn. esecutor. .418tot1 v. .T(ick- 
SO)l, 49. 

3. I t  is well scttletl in this State that :ifter a suit by :I creditor. an esrcu- 
tor cannot prejudice that creditor by ;a roluntarg 11ayment of another 
clel~t of equal tlignity. Htrll c. Oull,~/. 245. 

4. I t  is also well srttlril t l ~ t  :tftcr ;I 11le;l in one action. the csecutor c:m- 
not l ~ r e j u d i i ~  tllc plaintiff therein by availing himself its :I tlefense 
for ~viint of assets. of :I jurlcment in another action snl~scqne~it to the 
~ r l c : ~  in the first. Il~id. 245. 
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5. The plea ought to state the asset\ truly as  th r j  r\i\ted iu the one case. 
a t  the time of the suit brought. mtl  in the otlln. a t  the time of the 
plea pleaded. Ib id ,  343. 

6. Therefore an esecutor or administrator camlot plead. as  a plea puis 
dnrrc i r~  cotrtinuancc, judgments recovered aaai~i \ t  him :11lt1 110 aqsets 
u l t r a .  Ibid,  345. 

'7. The reason for this rule is strouger in thiq State t lmi  in Euglaiid, 
because here the executor is allowed nine molltlls fro111 hi\ qualifica- 
tion before he is  compelled to l~lcatl. Ibid,  245 

8. More especially should this rule be enforced n - l ~ e ~ ~  ;IS iu this action, 
the justice of the plaintiff's demand is admitted a t  first i111d the only 
contest is about the :~ssets. tmcl the defel:dant i~sks to I)e 1,erniitted to 
 lead this plea after s i s  years litigatio~i of tlie cluestio~~ of assets. 
Ib id ,  335. 

FORCIBLE ENTRY 

1. I n  all indictment a t  cornmoil law for n forcil)lc entry it  is sufficie~lt to 
prove that tlic defenclaut wteretl with such force aud violeuce as  to 
esceed a bare trehlmss. b'. C .  IJo7101,~, ::O>. 

2. Where ;I l~ar ty  entering 011 1:11id iu 1)ossessio1i of ilnother. either by 
his behavior or spc t~ l i ,  gives tllosc, w11o are in ~)ossrssion. just cause 
to fear  that lie will do them sane  Imdily Ii;~rm if they (lo not give 
w:~y to him, his elltry is esteemed forc4l1lc. whetl~er 11e cause the ter- 
ror by carrying with him such ti11 n11usw11 n u ~ i ~ l ~ e r  of :ittend;~ilts, o r  
by :ir~uin:r lliil~self in such :I nliiI1nPr ;IS l ~ l i ~ i l ~ l y  to intinlate :I design 
to back his ltretel~siol~s 11y force, or I I ~  actually tlireiltcning to kill, 
main1 or beat those who contillne iu l~ossession, or 11s mi~liiug use of 
espressio~ls pli~inly in~l) lyi~~:r  :I 11ur11we of using force aqili~lst t l~ose 
who make resisti~nce. / / ) i d .  30.5. 

FRAUD. 

1. Thougl~ :I couveymce may be frnutlulent ;IS ;ifi~iust cretlitors, i t  is good 
against the grantor and tor t  fecrxo~x, not c la imi~~g as  cretlitors. W o r t h  
v. Xorthtinr, 102. 

2. Where a father places personal ~ ~ r o l ~ e r t y ,  other than slilves. iu the 110s- 
session of his son, about the time be arrives at  age. ; I I I ~  suffers him 
to continue such yossessiou. u~~coiitrolletl for a cousidrral~le time. 
using i t  as his own. the law implies a gift. wllic.11 can oi~ly be rebutted 
by express evidence of R 111ere loan. Hollorc'cll c. Sliinr!cr, 165. 

3. But. although an impocition on l)urticul:ir creditors 11y f ;~l \e  representa- 
tions on the l ~ a r t  of the father of the con'. credit might make him 
liable in  a proper action, j e t  even :III ex1lre.u fraud of that kind 
would not T\ orli :I cl~ange of property \o a< to rentler ~ v l ~ i i t  \vau really 
the property of the father subject to an e~ecut ion :~g :~ i~ i \ t  the son. 
Ib id ,  16.5. 

4. Where in a deed of trust for the satiufaction of creditors the maker 
of the deed rcscrrcs to himcelf a general llower of revocation and 
ileclaration of other trusts. 11) uhich he may he henefitetl, the deed 
is f r a u d u l e ~ ~ t  on its face and yoid. C I L ) I ) I O I L  C .  I'ccI)Ics, 3 H .  



FRAUD-C~II tiir 1iec7. 
5. But where the mtiker of the deed oiily reserx-ei the l~ririlcge of addin; 

to the nnml~er of preferred creditors otl~er.: of the same class, the 
deed canilot be l)rouounce(l 11y the c:ourt frandulei~t on its face;  I ~ u t  
i t  must Ile left to :I jury to tletcrnliiir \vhether si~cli lirovision was 
inserted with frnuclulent intent. Ibid. 204. 

6. A creditor must ectablish hi. tlel~t liy jndcii~eiit before hc can raise 
the questioii of the validitj. uf a c:~~nr-e~-aii~re n ~ d e  11y his c1el)tor. 
IIafller 2.. Irzci,~, 529. 

7 .  This judgment is only 11rimc~ fucic aiid nut crrnclusire against a party 
clainiing uiider the deed. for he may slinm- that the rrc.ol-rry rrac 
effected 111 covin and collu.;ion, for a ~ ~ r c t e i ~ d e i l  nii(1 i ~ u t  ; L  real rleht. 
171ir7, 529. 

GATES. 
Wlierc n gate lins been u l1 la~~fu l1~-  erected ncro.2 :I 1111lllic roilcl tilid the 

1)royrietor of the land through v-hich the road 1Ja-ea. ;rii11 oil IT-hich 
the s i t e  has I3ee11 1)laced. aftern-irrtls sells the ltnnil to .l.. \vho nerer 
actna1l~- cntercd iuto tlie laud I ~ u t  leased i t  tu others. rvho kept up the 
gate. A. is not indictable for the I-mtinuance of the nuisauce. P c. 
Pollo7;, 303, 

GIFT. 
Where a father puts his son in l)ossesinn of n plaiitiltioi~ aiid s l i i ~ e s  and 

permits him for three j-earq to nppropritate tlie cr1111. to his o\.r-n u-e. 
the crop of the fourth p a r .  us well ns rlic l~recclliil: oncs. ;ire to be 
consitlered as  gifts from the father to the son and l i ;~ l~ lc  to the claims 
of the son's creditors. S'7iii111cr v, ,$ki~/?fcr.  17.7. 

HOMICIDE. 
1. If one seek another and enter into a fight n-ith liilu n . i t l~  the ~ J L I ~ ~ I O W  

u ~ ~ d e r  tlie l)retense of fighting. to stab him, if ;I homicide ensues. it 
v-ill he clearly nlurtler in the assailant, no matter n-hat l~rorocation 
mls  apparently then given. or how high the :rs>ail:rnt's 1 1 s 4 o n  rose 
during the combat ; for the innlice is espresu. ,\'. L?, L u ~ e .  113. 

2. In a case of homicide. where i t  altpeared tliut the deccnied had threat- 
ened the prisoner about three weelis before thtit he would kill him-. 
that  ther  met in the street on a star-light night \~lleii  they could see 
each other-that the decexsed pres>ed for ;I fight. I ~ u t  the lrriqoner re- 
treated a short distance-that ~r11en the cleceawl overtook him the 
1)risoner stal)l~ecl him with some shary instrument. which caused his 
death, and that a t  the time of this meetin,: the decerr~cil hail no 
deadly wealJon : HeTd, that  this was murder. S. 1..  Scott .  409. 

3. In  such a case, to mitigate the offense froin murder, it must appear. 
from the prerious thrents 2nd the circuiu~tnncic~s attendin: the veil- 
confrc. that the liilling was in self-defense. Ibid. 409. 

4. Where the deceased intended only a ficht ~vithont TI-eal~onc. and that 
linonn to the priconer, nncl the priioner tllen hi< Iinife n ithout no- 
tice to the deceuqed, even if they actually encaged in the fight, the 
.tabhinr of the decea.ed by the priconer n-uultl 11e murder. Ibid. 409. 

5. The belief that  a per\on deciqnr to hill me will not lwerent my liilllnc 
him from 1)einc murder. unlesi he iq maliinc ioiue nttemllt to execute 



H O M I C I D E - C O ? ~ ~ ~ I ~ ~ L C ~ .  
his design, or nt least i i  in an al~parent situation to do so, and 
thereby induce me re:lson:~l~ly to tliiik that  he intends to (lo it iinme- 
diately. Ibid, 409. 

IIILEGITIMATE CHILDREK. 
A. was the il1ecitim:tte cl~ild of E. : C.. her mother, died before her, B.'s 

father C. : A. is elititled to no llart of tlle ezt:lte of C. TVrr(lflorze~ v. 
Jfillet. ,  4S0. 

ISDICTRlEST 
1. TT'l~erc ;I ltnrticnl;~r (.1:1.. of lmwiis  other than the 1111l)lic. overseers of 

road5 are  iudictctl for not heclji~rz ,L load in ortler. the indictment 
~ho~llcl  co~)t :~in ail n re lx~t ' l~ t  "that it W:IS their tlutg autl of riqht they 
ouqht to llnr-e 1,cllt the \;lid rontl i11 rel~nir." otllerwise jn(1rment will 
I ~ P  arrested. S 1 . .  I'ntto~!, 16. 

2. T l ~ e  omission of "Sort11 C'arolii~:~" in : I I ~  indictmcl~t fount1 ill ;I court of 
this State, wl~erc the unnlc of t l ~ c  county is inserted ill the ~nnrgin or 
1)od.v of the inrlictiuc~nt. is ]lot :I c;lnse for arreuting t l ~ e  judgment. 
s. v. Ltllfe. 113. 

8. Wliere the indictlneilt stTt forth the time of the coni~nissiori of the mur- 
der in tllesc words: "On tl~cl tliirtl thy  of Anqist, cifillteeu hundred 
and forty-tliree." without sagii~g "the year of cmr Lord." or even 
using the word "yc:~r" : Rclt7, that n l t l ~ o n ~ l i  this t1ofcc.t would have 
Iweu fatal a t  conlnioii law. yet it is (.nred 111. our atat of Assembly of 
l S l l  (Rcl-. Stnt.. c.11. 3;. sec. 1 2 ) .  Il~itl, 113. 

5.  I t  is not uccessar$ ill :III incl ic tn~c~~t  for r;ll#e to state the feinale rav- 
ished \WE of the ;Ire nf ten yci~rs. Ihit7. 2'24. 

6. If she he mltler t l~ t .  agc of ten. r11c11 that fact should 11o averred. be- 
(.:ruse n l ~ u i ~ l r :  suc.li ;I ftlnl:~le is 1r1:1t1e felony lly thc statute. whether 
she :~ssr~itrcl to the act or 11ot. /bid. 224. 

S. Wherc :In inclictmcnt charges I)oth :I wllii~fi 1}!1 ;I slnre a i ~ d  a selling to 
:I s l :~rc in the silnw count. atlvaut:~fie calniot I)e talcen of this. though 
not strictly llropcr. 11y :I  notion in arrest of jntl,rnient. After trial, a t  
iwst ,  such a clefrct in form is c l i~~cd 11y our st:rtutc of ;~uic~~ldrnent. 
Rev. Stat.. ch. 2.7. sec. 12. A'. c. Ilnrt. 246. 

9. h lxofaiiatiou of Sunday, l ~ c r f o ~ x l i l ~ g  lxlror ou that (lay, is not i u ~  in- 
dictnl~le offense in this State. P. v. Tl7i71I(~~r~.~, 400. 

ISSOLVEST DEBTORS 
1. If n l ~ o i ~  n cn. from :I jllitice of the lwlce. ~ ~ t l i ~ ~ l n l ! l c  to the county 

coiiit i i~s twd of I~rin: ~~rtnr l i ;~l) le  Iwfore n jn.ticc out of coi~rt  within 
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tlirer month., the 1)erwn arrectetl give bond to appear a t  the county 
iwnrt to talrr the l~enefit of the insolvent debtor's law, and he failed 
to :lpDiwr ;it tlii, time alrl)omted, and the court rendered jutlrine~lt 
itwinst llinl ;1nd hi4 suretie.. they cannot hear an) objection. ere11 a t  
tllr wine term of the i aunt.! court, against such judgment. Drihbi~r v. 
G a s t o ,  71. 

2. But crrtain1~- a t  a succeeding term the county court cannot vacate such 
judgment. 17)irl. 71. 

3. h tlel~tor n-lio Ilrolwses to take the benefit of the insolrent debtor's 
act may a t  m y  time after his arrest, upon a cw. sa. and before he files 
his schedule. tr:nisfer any portion of his property b o m  pde for the 
11apnnit of :my of his debts contracted before his arrest. Ckecl; c. 
I lnoix .  284. 

4. A cu. stc. I~iiidh notllin:: Iwt the debtor's body, and leaves his prol~erty 
free to be tli.l)o~ed of for any bonci fitlc pnrpose of discharging other 
drljt<. 1 bid. 254. 

5. Any objection to a I)oncl xir-en by an insolrent debtor arrested under n 
t v .  stc. must he m:l(le a t  the court to which the bond i.: returnnl~lc and 
I~efore jutlginent ih rcnilered 011 it. T17trtt.s v. XcBoylc ,  331. 

JUDGAIESTS. 
1. A jutlg1nc~111 of the t ~ ~ n t g  t.onrt ulmn ;I justice's esecntiol~ returnrtl 

I?\-iril on 1:11111. ul~der  mhicll judement there a re  an execution and qale 
of the li~ntl. l~reclutles all collatert~l i n q u i r ~  into the regularit.! of the 
] ~ r i ~ i o u s  l~roceediug\. Bur1;c v. EITiott, 353. 

2. Tliertlfore :I pnri.liaser under such jutlenient ant1 execution \\-ill acquire 
:L r:~lid title to tlw land, althouzh the levy of the juctice's execution 
iiiay Iulve hceu 11y one not Ie~.irIIy :ruthorized to act a s  :III officer. I b l d ,  
:is.? 

4. Alt l~ouzl~ ;L w;irr:int W:I? 11:lr-e I~een filled up 1)) a c,onital)le after the 
~ni~gihtr;rtc signivl it. 21nd tliii niay be irul~rol)er, yet the judgme~it 
~ w x l a r l y  rentlerecl thereon cannot. if a t  all, he collaterally i~nl)eached 
;I\  Ileine r-oitl for a11c.h clefect in the leading lrrocesc. Hoftrcr 1 ' .  Irrc-in, 
529. 

1. The Sol~i'rior C'o~nt hils juristliction of an action founded on two notes, 
~ieither of which amount\ to one hundred (1011ar~ Ikut whicli together, 
including l~rincil):~l :~nd interest. amount to one hundred tlollars or 
more. -If( ( ' c r u f c l i  v. C ) z t i ~ i n ,  43. 

2. B) irn :ti+ of As\eml~lj p s s e d  in 1%l2, a part of the county of Burke 
ant1 a y:tit of tlie county of Rutherford were constituted a lien- county 
l ~ y  the name of l\lcl)o\\-ell, and by a cul~ylemental act jurisdiction of 
a11 i.ri~ninal offences vonmitted in that part of XcDon-ell ta lzn from 
Burke was given to the Superior Court of Burke. Rut an indictment 
for ;I i.riruina1 offense alleging it  to have been co~nmittetl in Burke 
('oullt) C ~ I I I I I ~ I ~  be cupl)orted by evidence showing the ofYe11.e to lxrve 
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been coilmitted in lIcDowel1 after the establislinlent of the latter 
county. Thc jurisdiction of the offenv is given to the Superior Court 
of Burke, but its locality must be truly averred ill the indictment. 
R. 2). Fish, 219. 

3. Under the act of Asseinbly passed in 1842 estahliihing tlle county of 
Union, an indictment against citizens of Union pendinc in Anwm Supe- 
rior Court a t  the Fall Term, 18.13, should have been tran.ferred to the 
Superior Court of Union. though the place where the offenw n a< com- 
mitted was still in Ansoil County. S .  v. Hart, 222 

LANDLORD 4 S D  TENANT. 
1. TVhererer tlie relation of lilndlorcl ancl tenant esisth witllout :HI?- limita- 

tion ;is to time, such tenancy \hall be from year to J T : I ~  : nor <hall 
either party be a t  l i l~erty to put :un end to i t  ui~less 11y :I rezular notice. 
Rted l t l a~~  v. Xc la tosk ,  291. 

2. This notice n1u.t he given six months before and endinr with the period 
at  1vhic.11 tlir tr~ii;~ ilc . )  (.oli~l~~?ll(.?(i. I Oid. 291. 

3. There :Ire several case\ in n7hich the relation of lan(l1ord and tenant 
may terminate without any notice to quit, as  where, hy aneemerit of 
the parties. notice is  \wived, or where its dcterrni11:xtion ii made to 
d e ~ e n d  on come ~mrticulnr event, a <  the death of ; I  l):~rticultlr indi- 
vidual, or fixed 11y effluxion of time, it  being to tcrmiliate :kt :t l~articu- 
lar l~eriocl. 1 bit!, 291. 

4. Though court\ leaii ag:lin\t ehtates a t  will. j e t  estate\ a t  will. strictly 
so speaking. may \till be created. I h i d .  291. 

6. Where A. contractcri with E. that E. slioultl occupy his house and lot a t  
$14 per annwn. 1w1t tc~ coninlence on 26 October. 11341, and if B. should 
desire to remore the house before Octol~er. 1842, he W:IS to pay only 
for the time he occupicxd the house : Held. thnt this w;ks not ;I tenancy 
from year to year. but t h : ~ t  i t  tern~in:~tc,d a t  firrthest on 26 October, 
I%%, and that six months iiotice to quit was not necessnry. Ihid,  291. 

LANDS OF DCC'1;dSlX) 1)EBTORS 
1. VThere a father died ieized of :I tract of ltrnd and lcaring eleven chil- 

dren hi< heirs a t  law. ;1nd tliiee of the\e childrrn recowred a judg- 
ment auuinit the adminiitrator of their father, the 1)lca of fully admin- 
istered I)einc found in hi5 fnvor. and they the11 i<.ued a ~ i r c  faeias 
aqninst thrmiclres and the other heirs to <nl,jcct tlle land. and 11~on 
this sci. fa .  a .jndgmcat m ~ s  rntcred and an execution ii\ued nnder 
which the 1:xnd n-as <old : Held. that it  mas right for tlle c20urt, upon 
motion. to vacate the judcnlent ancl cet aside the esecutioi~. and that, 
of conrir. no title to the 1:ml y:~s\erl to the purchaser. Sczosom v. 
Nezmonl, 281. 

2. But Ilcld,  Tzofhcr., thnt, hnvin:. ]?il.-etl such u i i  order, the court had no 
right to require the pnrchacer. who was also the ascignee of the judg- 
ment, to pay to the i1efend:rnt~ in tlie c\ecution the anlount for which 
the land sold. I bid, 381. 

3. In  a case like this the remedy of the creditor heirs is in equity. Zbid, 
381. 



LIMITSTIOSS, ACT OF. 
1. A ~~ossession of twenty-one years under colorable title and under known 

and risible boundaries will confw :I good title and bar the entry of 
any other person claimin:: under thc State without any reference to 
the period a t  which the persou so cl~tcring on the previous possessor 
acquired his right or claim under tlie State. Pace v. S t a t o ~ .  32. 

2. The word "entr)" in the act of Assembly (Rev. Stat.. eh 6.5. scc. 2 )  
nleaus an actual entry into t l ~ e  l a n d ,  as the e ~ e r c i \ e  of EL riqht under 
a valid legal title derived from the State, and not a n  entry in a public 
office. as  of racant and unx11prol)rinted laud to which the party intends 
to lterfect a title. Ib id ,  32. 

MALICIOUS PROSI.:C'IJTION. 
1. Oue may recover di~maces ill an action on the case for ;I malicions pros- 

cution of his slave. Loc7ie v. Gibbs, 42. 

2. If a prosecutor. on a charge of larceny, has reasonable grounds a t  the 
time he institutes the prosecution to believe that his goods have been 
stolen, he is not liable to nn action on the case for nlalicious prosecu- 
tion, though he may hzve discovered after the time the prosecution 
n-as colnmerlced that his goods had not in fact been tnlrcn out of his 
~~ossession. but had Imn accidentally mislaid. Azoaivz v. Rtnffo~-d,  397. 

3. A ienrch 1 ) ~  a storekeeper, who supposed his goods to have heen stolen. 
for the purpow of nqcertaining n hether his goods mere ~uiipinq. need 
I)e only such n search as  might reasonably satisfy him of the fact. 
The law doe> not require the utmost diligence in ~uahing such a search. 
Ibrd, 392. 

4. The mere l)ossession l ~ y  one person of goods supposed to he stolen by 
another would not afford a sufficient probable cause for a prosecution 
agniust ;he forlxer a s  the receiver of stolen goods when no inquiry was 
made of .wch person nor :la)- olq)ortunity giren of explaining how 
such l~o,w?usion was acquired. I h i d .  ;!Xi 

MANUFACTURES 
Where a raw material is transferred, but left in l)ossession of the grantor, 

aud afterwards by him. with the consent of the glmtee,  converted into 
a manufactl~rcd article. the grantee is entitled to this article in its new 
state. TTorth ti. Nortliam, lo". 

MILLS. 
1. On an apl~eal from the verdict of ;L jurg in tlre count) court u%eisiag 

damn::es for the erection of a mill, the Superior Court ha5 a right to 
permit the cherid to amend his return of the verdict of the jury so as  
to \et forth that they were iworn on the prernlbe.. Htrrper v JIiller, 
34. 

2. In  the ca\e of a petition for darnayes c;in.ed l>y the erection of a mill, 
under the act of Ascernbly (Rev. Stat.. ch. 71) ,  when there have been 
a rerdict and judqment in the county court, the Superior ('ourt has no 
riyht to dismi.. the al)peal of either party therefrom Imause of 
irregularity in the l~roceedinri p r e r i o u ~  to the verdict ur ill the verdict 
itielf. The trial mu.t be had in the Sul>erior Court ;I. 11re.cribed by 
that act. 11)ld.  34. 
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NOTICE TO QUIT. 
1. A mortgagor, or olie clxiniing under him. is not entitled to notice to quit. 

Williclms v. Rei!ilett. 122. 

2. Even where a tcna~icj- is construed to I)c from year to year. if. after the 
conunel~ccincnt of n )-car, there is an e s ~ r e s s  1e:rse for ir certain time 
and an agreement to quit a t  the end of that time, this dispenses with 
notice. Ibid. 122. 

OFFICERS. 
1. The a r t s  of olliccrs de fucto are as effectual. a s  far  as  the rights of 

third gersons or tlie public a re  concerned, as  if they mere officers de 
jure. Burlie v. Elliott, 3.55. 

2. What shall constitute an olticer de fncto may nrlmit of donht in diff'erent 
cases. The mere assum1)tion of the office 1)y gerforrni~lg one or even 
several acts i11q)ropriate to it ,  without :rny recognition of the person 
a s  olficer by the ul~yointing power, may not I)e sufficient to constitute 
hinl an officer dc ftccto. There must nt least be some colorirhle election 
and induction into office ah originc and some :rction thereunder or so 
long an esrrrise of the office and acquiescence therein of the public 
authorities as  to afford to an individual citizen a strong presumption 
that the party w:rs duly appointed. rind, therefore, tliat every person 
might compel 11in1. for the legal fees. to do his bnsiness, and for the 
same reason \vas 1)ouncl to submit to his authority as  the officer of the 
county. Ibid, 333. 

3. The acts of officers de fncto, acting openly and notoriously in the exer- 
cise of tlie office for n colisideralile length of time, must be held a s  
effectual when they concern the rights of third ~ e r s o n s  or the public, 
as  if they were the acts of rightful officers. Gillicinc 71. Ridclick, 368. 

PARM?HERNL41>IA. 
1. A gold \~-:rtcl~ 13-ortli $100. the gift of a husl)aiid to his wife, cannot in  

our conntry be considered as  among the pccrcrpheriznlin of the wife 
wl~en the 11n~l)uncl a t  the time of tlie gift was a mnn of limited means 
or small property and nfter\vards died insolvent. 17crss v. Routhall, 
301. 

2. What shall be considered as  purap7iernulin of the wife is a question for 
the c o ~ u t .  I,ut cltto'c wlietlier a court of I(IW (.ill1 tt~lie liotice of it  :rt all? 
Ibid, 301. 

PARTNERSHIP. 
1. Where a vendor. before lie sells to a partner, 1 ~ s  notice tliat there is a 

partnership. but thilt each partner is to he liable only for his own pur- 
chases, the vendor cannot look to the partnership for payment, but can 
have recourw only against the partner purchnsin,q. Buxtcr v. Clark, 
127. 

2. But where the vendor is informed there is no 1)artnershil) esisting, he  
may, nl)on discovering the partnership. make all  the partners respon- 
sible for goods he has sold to any one ant1 n~lrich have been carried 
into the copart~iership concern. Ibid, 127. 

PAYMEXT. 
A payment of tolls on a public turnpike road cannot he said to be rolun- 

tary and not coml)ulsorg when it  17->is ~natle by the lnr ty to enable him 
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to olltain a p a w w e  over tlie road for the Cnited States mail. which he 
wac; 1)ounil to carry. and to keep his l~roperty from heing taken from 
hini by distress. Xelcltr~td c. Tzcmpilic C'o.. 372. 

POSSESSIOS O F  LBXD. 
1. The ocenpatioli of l)iiic~ 1:lntl. l ~ y  annn;~lly ~ i i i ~ k i i ~ ~ :  t~lrpei~t ine on it ,  is 

sncli an actual possession as  will oust a coiistructive possession by one 
claiming merely under a sogerior palier title. B!/i~rcin c. Carto' ,  310. 

2. Where the extent of a wrongcloer's possession is so limited as to afford 
a fair presumption that the party mistook his houndaries or did not 
iiitencl to set up a claim m7ithin the dew1 of the other party, i t  would be 
a proper ground for qaying that he hat1 not the yosi;ession or that  i t  
\rns not adrerse: but it is otherrrise TT-here tlie ~o,ssession was willful, 
o ~ e i i  and notorious. Ibid.  310. 

PRACTICE. 
I. The :~pplication to revire a snit in the name of the t~dministrator of a 

deceased plaintiff must be made within two terms after his death. 
Lea c. Grcu:e, 9. 

2. Sfidavits will be received to shon- when the plaintiff died. Ib id ,  9. 

3. If tlie death of a l~laintiff occurs after the commencement of the term 
of this court. a t  which the appeal i11 his case is rrgularlg entered, 
although the judgment he not rendered at that t e rm tlie court may 
enter a judgment nuitc pro t ~ i z c  a s  of a day ltrevious to his death, hut 
they cannot do so when he died prerious to  the commencenient of such 
term. Ih id ,  9. 

4. h tleecl for land executed l)y a clerk and master, by it11 order of the 
court, under the act of IS36 Rev. Stat.. ch. 32. sec. 15, imveys all the 
iuterest any of the l ~ r t i e s  to the snit had in the lni~il, nlthongh an- 
other may kle in possession claimil l  adversely. ITi1li1ritl.s c. B e n n e t t ,  
122. 

3. After a judgilienr. the c.1~1; has ;I riglit to issue execiitio~is agtrninst a 
1)arty to the suit for his own costs. thou11 that party has succeeded in 
his suit. Clrrrk v. Waggoiler. 131. 

6. The court cannot dismiss a suit under tlie act passed in 1526, Rev. 
stat.. c. 31, s. 41. m~less  it  appears froin the x r i t  c~ird d ~ r l n r r r t i o ? ~  that 
the sum demanded is less t h n ~ i  one hundred dollars. The verdict of 
a jury findiilg a less hum to he due does not bring the case within 
that s e c t i o ~ ~  of the act. Clu1.k c. C'ccnreroi~. 161. 

7. Where there is all issue joined in the county court. a verdict of a 
jury. and before the verdict is entered. a motion to dismiss the suit, 
n-hich is allon-ed by the court. and the plaintiff :~ypeals to the Superior 
Court-there must be a trial in the Superior Court of the issues de 
i~orri .  That court caniiot render a judgment ulx~n the rerdict in 
tlie county court. Ibid.  161. 

8. I11 this court every judgment of the Superior Court is presumed to be 
right. lui1ei.s it  appears to I)e erroneous ; and it  is the duty of the 
apl~ellant to have the matter st;ttrtl on tlie record. upon which he 
insisti: there is error. elw tlie jutlgment will be affirmed as  a matter 
of course. Fleming 71. Halconfb.  265. 
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9. Where, on the trial of an indictment for murclc~, tlie l r iwncr  prayed 

for instructions only on the ground that  the decencecl did intend to 
kill him, and not 011 the ground of a reaionablc belief on his part 
that the deceaied did so intenrl-the court did not err  in omitting 
to instruct the jury on the latter point. S.  v. Scott, 409. 

10. I t  is  no qround for a new trial that a cliallengc of a juror I)y a party 
for cauie has been improperly overruled, where the party has been 
tried by a jury to whom he had no objection. not lmrins been pre- 
vented from exerc4sin:. his privile:.~ of challenrinr Sow ~)cr~lul)torill\'. 
Tl'hitcr7icr 1;. Crrrtcl-. 461. 

11. Where t h l w  wituesses were i~~trocluretl for the 1)l:~intiff. and from the 
, eri t lc~~ce of one or tn-o it  was dol~btful whether tho 1)I:~intiff ourht to 

recover, tlic c~)uiT K;IS right in r(lfusinq iiist~~uctiolis to the jury, a s  
~ ~ x y e t l  for by the l)l;~illtiff's counsel, that if they believed either of 
the three \ritiit~sses. the ~~l;ti~ltiSf was rn t i t l t~ l  to rccorer. IIorileu v. 
C r n ~ : e ~ r .  513. 

I'RESUJII'TIOSS. 
Where a tlebtor rc~liw ul)olt the l~i'es~uul)tiun of ])ilyniel~t f r o n ~  the 1i~l)se 

of t i n ~ r .  :111tl tlte creditor cwiletrrors to rebut that ~~resunil)tion by 
sho\ring liis ii~solrellcl\', the creditor nl:ty illso oRer ill eridellce the 
circu~nstitl~ces of tlie debtor's resicling n great clistilllcc hoin him, a s  
tendilix to show th :~ t  ;~lthoueli the tlelbtor 111ay h;~vt, I ~ t l  ~)rol)erty for 
:I short time. ycxt the crrtlitor h:~tl not :UI c ~ l ~ l ~ o r t ~ u ~ i t y  of li~iowing 
t l ~ t  f i ~ c t  and of retting sntisfitction out of that 1)rol)ery. IlcICi~ztier 
v. Littlejol~71, 198. 

PROCESSIOSING. 

2. The report of a processioner thnt he has been stopl~etl by :I p:trtg in 
running a disputed line. c~ l l~ t i t l i t e s  between the ~ a r t i e s  claiming and 
disputi11:. that line. :I cauw of l.c~.oltl. ant1 each without further no- 
tice. 1nn.t I )P  11re.rnned to 1<11o\r nh:it is jntlicially dolie therein. 
Ib id ,  23. 

3. A11 objection to any of the commiwioners :rppointed by the court is in 
the nature of a challenge. and .houltl I)e hrou:'lrt forwurtl wllell the 
a1)pointment is about to he inaclc I b i d .  22. 
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4. The adjudication of the cominishioners :~ffects only the right5 of the 

yarties contesting. Ibid, 23. 

6 .  Where there is a summary l~roceeding of an inferior tri l~unnl,  a s  in a. 
cxse under the processioning act. not according to the cour7e of com- 
ruon h w .  the party is entitled. cz clebito jzi.stitlue, to a ccrtiui.trri to 
br i~lg i t  up for a review in the matter of Ian-. Vatthezcs v. Uatthewa, 
155. 

6. The report of 21 lxocessioner ought to state the  lines claimed by each 
~ ~ a r t y ,  and that  while running a line a s  clnimed by one party, he was 
stopped hy the o the r ;  and must ~ e t  forth lxtrticularly the locality of 
the line tlius claimed, nnd of the par t  of i t  a t  which he Jvas stol~ped, 
so a s  to constitute an issue on the boundary. Ihid, 155. 

RECORDS. 
1. Upon the destruction of any part of the record, while ;I suit is pend- 

ing, o r  rather of the process, pleadings or orders in n suit. such loss 
may lie supplied 1)y maliing UII others ill their stead. l~roridecl the 
court be rensonablg satisfied that the t ~ o  :ire of the >anle tenor 
Harr is  C. 31cRae. 81. 

2. Upoil that  matter the court in which the suit is, must exercise its 
ow11 judgne~l t .  f b i d ,  81. 

3. Ererg court has ;I right to judge of i ts owu records and minutes: and 
if i t  appear satisfactorily to them that  a n  order wax actually rnade a t  
a former term and omitted to h e  entered It$ the clerk, they may a t  
:lily time direct such order to be entered oil the records. ;I. of t!le 
term ~vhen it  was made. S. c. MllcAZpii~. 140. 

4. I11 a suit pending in one court, oral evidence i s  inadmissible to SU[I~J!Y 

n cleftvt ill the record of another court 1)y showing that  all order was 
made or l~roceeding had in that court which the clerk 1)y n~i~t:l l ie or 
throuxh neglizence or from other cause omitted to e11tt.r cn the 
record. 111id. 140. 

5. TYhc~i the recvrcls of ir court :Ire niadr uy, no 11om'r. l)r: t11:1t of the 
court itself, can touch them to alter them. 'They :ire. in the hi~iid': of 
the clerk. ;I sacred d e ~ o s i t ,  over n-hicl~ he has no nlorc ~ ~ r ~ \ r e r  t l ~ a n  
ilng other individu:~l, except to preserve them. O t c u  I . .  Iin!/vr.c. 5.24. 

ROADS. 
1. lY11e1.e a11 i i~t l i \ - i~lui~l  all;~l'ol~ri:rtci 1:11ltl for :I llul~lic !iigllrvuy. r~111ch 

less time t l ~ u n  twelity yeL11.s  rill sutiicr to 1u;llie i t  u ~~nl) l ic  l oad  ; for 
i t  is rather the intentiui~ of the owuer, than the lc i~zth of time of 
the user. \\-hich must clctermii~c the fact of iledication. ,\I, v. .Il~~i.blc, 
:;I'% 

2. TYhere ;I road has been w e d  115. the pul~lic :I.: a l~uh l i ,  liigllrviiy for 
tn-en@ years allcl there i: iio cvidence how this uher c~ou~n~tilcetl. n 
1resuml)tion of 1;rw arises that this road has been laic! olf ; u ~ d  estab- 
lished a s  a public road by due course of law. Rut a ~ ~ o s ~ e x s i o ~ ~  or 
llser by the 1)nl)lic for LI less t i ~ n e  mill uot raise this ~)r.esu~lq~tirju. 
I b i d .  318. 

3. Rut  n county court cannot dedicate or apyoint n ~ m l ~ l i c  roiltl in nny 
other manner than a s  anthorized I J ~  law. Ibid. 3111. 
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4. There may he :L puhlic road d c  rtrcto. and the only perm1 who w n  

question thc r i ~ h t  to such a road is thc owner of the lan(l hut rile 
owner can ouly be 1)ound 1)y a proceeding against lum .,c.corr!in;: to 
the law of the land, or 11y an nier of twenty year.;, from ~rhicll  l ro -  
ceedings will ordinarily be prewmeil. Ibid,  318. 

5. So, also. no presumption of n leqal authority to e x c t  il -I& :!moss a 
public road ran arise in a less time than twenty y r : w  f ~ w n  the 
actual erection of the gate. Ibid, 318. 

SHERIFF. 
Where money has been collected hy n deputy sheriff by virtue of his 

ofice, a demand on him for the money and his refusal to pay it. xre 
equivalent to a demand and refusal on the part of the ~Ilerift', alld 
will enable the person injured to sustain an action ag:lin*t the latter. 
Ly le  v. Wilson,  226. 

SLANDER. 
1. The words "which amouut to ;I cl~:trge of incontinenc.y," ~ n t !  fur 

which an action of slander is giren to a woman by our ;let of lS\,S, 
Rev. Stat., c. 110, must import not merely a lascivious di\l)o\ition, 
but the criminal fact of adultery :rnd fornication. J l c B r d t ~ w  c. 
Hill ,  136. 

2. To say of a woman that  "she was kept by a man," is actio~xtble untlrr 
our act of Assembly. Ibid, 136. 

3. He who repeats a slander without giving his author, or if he gives 
the author with a malicious intent, is himself liable to a11 action for 
the slander. Ibid, 136. 

4. 111 a n  action on the case for slander, i t  is competent for the defendant 
to show that the words were uttered before a tribunal of a religious 
society of which the plaintiff and the defendant were both members, 
for the purpose of disproving malice. But the decision of such tri- 
bunal is incompetent evidence. Whitnker  v. Carter, 461. 

5. On the trial of an action for slander in charging the plaintiff with per- 
jury i t  is not vompetent for the defendant to  give evidence of any 
other prejwy than that laid in the declaration and affirmed to be 
true hg a plea of jnftification. Ibid,  461. 

6. In a declaration for .;l:mder in charging the plaintiff with perjury, 
where it  is alleged that  the plaintiff had been in a certain suit sworn 
and examined on oath a s  a witness. etc.. i t  is not necessary to state 
what he testified on such trial. At all events such :LU objection comes 
too late after the verdict. Jbid, 461. 

SLAVES. 
1. A master caunot be made liable for work (lone for his slave and money 

lent to his slave. Ti l ly  v. Norris, 229. 

2. A general license by the master to his slave to make bargains for work 
to he done only for the benefit of the slave, or a license for the slave 
to borrow money on his o~vu  aci.ouut, will not render the master a 
debtor to a person who should be so inconsiderate as to run up an 
account with a s law thus licensed. Ibid,  229. 



-1. -111 ;lutliority c a m o t  Ibe giren by m y  person to t he  s l a r e  of allother to  
sell all article. though tha t  art icle be the  lxoperty of the ljerson gi r -  
in: the  l~ern~is>iol i .  I 7 ~ i r 1 ,  9%. 

SUPREJIE (~'OURT. 
Upoil the dent11 uf one of the  Judges of the  Supreme Court. the  tn-o sur- 

T-ivi~ig Judge. l i a w  full authority to hold the  (2um.t and  exercise all 
i t \  f ~ ~ u c t i o ~ i s ,  h'. 1 , .  J . u I I ~ ,  4:%, 

11. Eut  ill :I c o ~ u t  of l a ~ v  cac.11 surety is rcs l~o~is ib le  to  liiq cu-3m.ety for  a n  
alicluot l)rollortioii of tlie moliey for  wliicli they were Iiou~ld, ascer- 
tained ?I)- the  nnml)er of suretie.<. ~ne re ly  \~- i thont  regard to t he  in- 
u1ve11c.j- of m y  one or more of the  co-suretie.. Ihit7. S::. 

3. Thi. rule of the con~mon la\v. a s  declared in 13glantl .  i s  not al tered 
1 1 ) -  111ir act  of lhO7. Rev. St:lt.. c. 11::. sei.. 2. 1,- n-hich i t  i.: 11ro~ided. 
t ha t  TT-here the principal is  insolrent,  one surety.  ~ 1 1 o  has  paid the  
clt>I~r. IilnJ- h a w  his ;iction 011 t he  case nq;iimt another "for a just and  
r a t c ; ~ l ~ l c  1nol)nrtiou of the sum.'' 1 7 ~ i d .  S3. 

Z. 111 cvlu't of lan. each surety is  re>l) i~ l ib i l~ l~ '  to  his m-u re t j .  for  ill1 

;rlicluot l~rul~or t io l l  of the  moliey for  which they were bound. ascer- 
t:riuetl 1)y tlic 1im11l)er of slireties merely without regard to  the iasolr-  
tlllc)- of :illy vile or more of t he  co-sureties. I n  :L colirt of equity 
the  rule i .  c l i f e r e ~ ~ t .  s ~ i ~ t ~ c r r l  1.. % r c c , l ~ o . , t j .  377. 

1. The entry of ail o ~ ~ e r  nl-,oll :L t iwli;lsser will en:~lrle tllc former to 
~ n n i ~ i t u i u  trespass:  but i t  must be all entry for  the  pur1)ose of taking 
l~cwhe~s io i~  n h i c l ~  may 11e evinced by :lets of ownersllil) 011 the  land 
a -  l)longllinc. it or t he  like, or 1)y n formal dec1ar:ltion of the  inten- 
tion ; I ~ . I ~ O I I I ~ ~ : I I I ~ ~ I I : :  the  entry.  Rj/iriotl v. Cnr to . .  310. 

'7. But  i ~ l t l ~ u ~ ~ g l ~  sw11 entry be made )-et if the  wrong tloer continue his 
l ~ w s r s ~ i o l l  tlic, ( l~ed.  of the  o m i c ~ .  not I ) e i i i ~  made on t h e  1:md and 
sncli adverse 11oswssio11 c:onti~minc is  not ra l id  to l):tss n title to  t he  
lnn(1. 1 b i d .  :;lo, 



TROVER-Continued. 
them. amount in lato to a conversion and a re  not merely evidence of 
a conversion to be left to a jury. Hare u. Pearson, 76. 

2. An action of trover will not lie against an officer for levj-ing on goods. 
which he has seized by virtue of a n  esecution, legal in all its forms, 
issued against the plaintiff and directed to such officer. Stewart v. 
Ray, 269. 

USURY. 
1. Where A. gave B. an usurious bond for $220 in consideration that B. 

would discharge him from a ~ r e r i o u s  hona fide debt of $200, although 
this original debt is not affected hy  the subsequent usury, yet B. can- 
not recorcr the $200 upon the n ~ c r c  declaration of A. to a third per- 
son that he moulcl pay that smn. 1)nt never would l)sy the usurious 
bond. Bost v. Smith ,  68. 

2. ,4n action for the penalty unclcr the statute against usury cannot be 
supported unless the usurious interest or some portion of i t  has  
been actually received, either in money or money's worth. Stedmam 
u. Bland, 296. 

3. A. loaned a sum of money to E. a t  usurious interest and to secure the 
payment B. conveyed to a trustee :I house and lot worth more a t  the 
time than the money borrowed :1nd the usurious interest; afterwards 
the property \r:w sold by the trustee a t  public auction and purchased 
by A. who gave for it  what was then its fair ralne, but owing to the 
depreciation of the ~roper ty ,  the sum for which it  sold did not 
amount to the principal of A's debt. Held, that A. was not liable to 
the penalty under the statute against usury. Zbid, 296. 

WARRANTY. 
1. An affirmation a t  the time of the sale of personal 1)roperty is a war- 

ranty if i t  appear from the e~idence that the defeiidailt did uot mean 
merely to express an opinion but to nssert positircly the soundness 
of the article sold, and that bidders should, upon the faith of that  
assertion, bid for the article :IS so~ind:  otherwise i t  is not a warranty. 
Poggnrt v. Bluc7~?oeller, 23s. 

2. What \v;xs the intention is :I mntter of fact to be left to the jury. Zhid. 
238. 

WILLS. 
1. Upon an issue of dcviscwit vel .itoil. where there are no subscribing wit- 

nesses to the lmper propounded as  n will of real estate, there must be 
affirmative and direct proof as  to the fact, that  i t  was deposited with 
some one as  a will, or was found after the party's death among his 
raluable things. St. John's Lodge u. Cnllender, 335. 

2. The circumstances that the party who had been a resident of Wil- 
mingtoil, died abroad-that this paper writing was produced by his 
partner and confidential friend, also a resident of Wilmington and 
since dead-that the paper was sealed up, and on the envelope was 
endorsed in the hand writing of the deceased "copy of Joseph Deans' 
will, 17 .Tune. 1802. to be opener1 after his death by" A. B. etc., nam- 
ing several. constitute no eri(1enc.e of the fact so required to be eq- 
tablished. Ibid,  335. 
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3. The declarations of the l~erson who produced the will and who is since 

dead. as  to the deposit being made with him, are not competent evi- 
dence. Ibid, 335. 

4. S o r  is the possession of the land pur~or t ing  to be devised by the 
alleged devisee for thirty-six years. evidence in a court of probate 
of the f a c t x n ~  of the will. Ibid. 336. 

5 .  Oue who propounds a will for probate cannot suffer a nonsuit nor 
rvithdram the paper propounded. The proceeding in the court is  one 
in rem,  and the court is bound to give its sentence on the paper 
itself-the yes-without regard to particular persons, but always 
endearoring to gire proper notice to all parties interested. Ibid, 335. 

6. Our act of Assembly of 1840, ch. 62, enacting "that no will in mrit- 
ing, made after 4 July, 1841. xherebq- personal property is bequeathed, 
<hall be sufficient to convey or give the same, unless such mill be ese- 
cuted with the same formalities as  are  required in the execution of 
~vills of real estate." etc.. does not apply to mills of personal prop- 
erty signed and published before 4 July, 1841, though the testator 
may not have died until after that period. Salter v. Bryan,  494. 


