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C A S E S  AT LAW 

ARGUED AND DETERMINED 

I N  THE 

S U P R E M E  C O U R T  

NORTH CAROLINA 

JUNE TERM, 1840 

GEORGE CUNNINGHAM v. NELSON G. HOWELL. 

1. An award which was to be a rule of court, under a reference of the cause 
to  arbitration, may, i n  this State, be enforced by entering a judgment 
upon i t  for the debt and damages awarded, instead of proceeding on it 
by attachment. 

2. A reference of a cause to  arbitration, under which the award is to be a rule 
of court, will not, in this State, discharge the bail; though i t  s e e m  that  
in  England, when a cause is referred to arbitrators, the bail i s  discharged, 
unless a verdict be taken for the plaintiff, to stand a s  a security for what 
may be awarded. 

3. The nature and effect of the informal entries of judgment in  this State con- 
sidered, and the mode of avoiding objections to them pointed out. 

TIIE present plaintiff instituted an action of trespass against one 
Hyatt, and upon his appearance the parties by an order in the cause 
referred i t  to arbitrators, whose award was to be a rule of court. An 
award was made and returned that Hyatt should pay to the plaintiff 
the sum of $155; and there was "judgment for the sum of $155, accord- 
ing to the award." 

The present was a suit by sc i r e  f a c k  against Nelson G. Howell, as 
the bail of Eyatt  in  the former action, in which the defendant pleaded, 
amongst other things, (1) nu1 t ie1  r e c o r d  and ( 9 )  the special matter of 
reference and award above mentioned. 

Upon the trial at  I i n ~ w o o ~ ,  on the last Fall Circuit, before (10) 
Pearson,  J., i t  was insisted for the defendant, on his first plea, 
that there was no judgment of the court in the cause between Cun- 
ningham and Hyatt, but merely an award of execution on the award; 
and upon his second plea, that by the reference to arbitratorq the baill 
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I RUFF IN,.^. J., kfter stating the case : As the parties have not been 
represented by counsel, we are somewhat at  a loss how we are to regard 
the objection taken under the plea of nu1 tiel record and the decision 
made by his Honor. I f  i t  was intended to raise the question whether 
upon such a reference as that before us judgment in  the cause according 
to the award is the legal method of enforcing it, instead of an attach- 
ment, the answer is, that from a period so early that none of the pro- 
fession know when i t  did not exist the practice in this State has been 
to enter a judgment in the cause for the debt or damages awarded. I t  
probably had its origin in consent, as a confession of judgment, which 
the party preferred to being exposed to process of contempt. But how- 
ever it arose, i t  has received the approbation of the courts; and i t  is now 
the constant usage, X h p s o n  71. McBee,  14 N. C., 331, and i t  is too late 
to question it as a proper method of proceeding on awards. 

It may have been intended to object to the form of the judgment as 
an  entry. I f  so, i t  must be admitted to be informal and insufficient in 
its present shape. But we do not like, and indeed, without the points 
being unequivocally taken, we cannot assume the objection to be of that 
kind. The indulgence of the members of the profession towards each 
other is notorious, as the chief cause why the pleadings and entries in 
our courts are not more fully and accurately drawn out; and it is not 
to be believed that gentlemen of the bar could be prevailed on to take 
a n  advantage of a laxity i n  their own practice which is nearly univer- 

sal. But if they were so inclined, the courtg, we think, would 
( 11 ) hardly yield to it, since thc judges would be bound to protect 

suitors and purchasers under judicial proceedings from an objec- 
tion of such extensive operation, if legitimate nleans could be devised 
to that end. This may be done by observing the method that has hereto- 
fore prevailed, which is, not to consider such an entry as the entry of 
the judgment properly speaking, but as a minute of which the import 
is well understood, and from which the judgment might be formally 
drawn out. Upon an objection of the kind supposed, the court would, 
as of course, allow time to make up and engross the record; and, there- 
fore, such minutes have been usually received upon the trial as evi- 
dence, as the record would be, were it complete. We must suppose that 
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was discharged. The court being of opinion for the defendant, judg- 
ment was given in his favor, and the plaintiff appealed. 

N o  counsel appeared for e i ther  party  in t h i 9  C o w t .  



I N. 0.1 JUNE TERM, 1840. 

such would have been the course here if the objection had been of thie 
character; and, therefore, we infer that it was not; and that the more 
readily, because the court did not adjudge distinctly that there was not 
such a record. We presume, therefore, that the opinion of the court 
was given on the other point, namely, the effect of the reference on the 
undertaking of the bail, which we will now proceed to consider. 

The point is without authority in this State, as far as the members 
of the Court know. Neither of us recollects any decision on it, nor 
even its having been raised. We find it, indeed, 80 stated in the books, 

I that  we must receive it as settled law in England, that when a cause is 
referred to arbitration the bail is discharged, unless a verdict be taken 
for the plaintiff to stand as a security for what may be awarded. 2 
Saund., 72, a, note. I t  is somewhat remarkable that in  the note in 
which this passage occurs Sergeant Williams enumerates several in- 
stances of the bail being discharged by acts or inadvertences of the 
plaintiff, for each of which, except this one of a reference, adjudica- 
tions are quoted as authority. For this one neither authority is cited 
nor reason given. We have not, ourselves, succeeded in our search for 
a n  adjudication on the point. I t  would be more satisfactory if the 
ground of the rule could be found stated, as i t  is not so obvious as not 
to leave some doubt as to its principle; and, at all events, we should 
then be better able to judge whether its principle made i t  appli- 
cable to us here. I n  England the courts have always exercised ( 12 ) 
a n  equitable or slpmmary control over the recognizance of bail, 
in subjecting or exonerating the bail; and as to bail to the sheriff, the 
stat. 4 Anne, ch. 16, expressly authorizes the courts by rule or rules to 
give such relief upon the bond as is agreeable to justice and reason; 
and enacts that such rule or rules of court shall have the nature and 

I effect of a defeasance to such bonds. This relief is an instance of the 
exercise of this summary jurisdiction; and may have proceeded upon 
the idea that the reference interfered with the regular legal progress 
of the suit, and might therefore be an injury to the bail, in the nature 
of a giving of time to the principal. Yet there are objections to this 
supposition which seem materially to impair its force. I t  is not, in 
the first place, understood how the bail can suffer prejudice from the 
act in question. The determination by arbitration is ordinarily not 
so dilatory as  trial by jury, and we are not informed that a refer- 
ence extinguishes or suspends the power of the bail over his prin- . 
cipal, so as to discharge himself by a surrender. But i'n the second 
place, by the same passage, i t  appears that the bail is not discharged 
by a reference, provided a verdict, though by consent, be taken as a 
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security; for upon it, after the award, judgment is entered up and exe- 
cution sued precisely as in  other cases of verdicts, and all the usual 
remedies pursued against the bail. 2 Saund., 72, a, note; Lee v. Lja- 
gard, 1 East, 403. Now, the objection that the time has been enlarged 
by the plaintiff seems to be just as applicable to one of those cases as to 
the other. I t  may affect the interests of the bail as materially for the 
plaintiff to stay the; proceedings after verdict as before trial, by a 
reference. We are, therefore, not satisfied that this is the reason of the 
rule, but suppose that i t  may rest on some other. 

I t  has occurred to us that perhaps the rule may have had its origin 
in  the nature of the remedies on awards in the English courts. They 
are atachment for contempt by the suitor in not obeying the rule of 
court to perform the award, or an action on the submission or on the 

award, or entering judgment on the verdict taken as a security, 
( 13 ) and then raising by execution thereon the sum awarded. But 

there never is judgment in the cause referred on the award, or 
"according to the award." Then, except in the case of a verdict, there 
is no judgment in  the action in which the bail undertook for his prin- 
cipal, and, consequently, there is no condemnation for which the bail 
bound himself to be liable; and in the excepted case of a verdict and 
judgment we have seen that the bail is liable, and is constantly pro- 
ceeded against, as on judgments, ordinarily. 

But whether the rule in England rests on the one or on the other 
foundation, it ought not, we think, to prevail in this State, because here 
neither of those reasons has any application. 

The power of the bail to surrender the principal, the periods and thc 
places at  which he may do it, and the consequences of the surrender, 
are not, with us, dependent upon rules of court which may be varied 
from time to time, nor even upon general reasons of right and justice; 
but they all arise out of a fixed statute law. I t  may be, in England, 
that the plaintiff is bound not to act against the defendant while the 
proceedings are stayed by a reference; and that during the same period 
the bail also is in  like manner restrained. But certainly it is not so 
here. The act of 1771 provides that the bail shall "a t  a n y  t i m e  before 
final judgment" have power to arrest the principal to surrender him. 

So, besides the English remedies on awards, i t  is the settled usage, 
and must now be taken to be law, that the plaintiff may take judgment 
in the original action for debt or damages awarded, as well where thc 
reference is without as when i t  is after a verdict. There is then a con- 
demnation of the defendant, of record, which brings the case within 
the contract of the bail to pay the money, if the principal should not 
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pay it or render himself a prisoner. We think, therefore, that the bail 
cannot be set free from his contract; no stipulation of which, in its 
letter or spirit, appears to be violated by the reference. 

PER CURIAM. Reversed. 

Cited:  Eeener  v. Goodson, 89 N .  C., 2'76; Lush v. C l a y t o q  70 N .  C., 
188. 

Distinguish,ed: Debrule v. Scot t ,  63 N. C., 74. 

THE STATE v. NOAH SMITHERMAN AND JAMES HETHCOCK. 

Under the 69th section of the Revised Statutes, "concerning crimes and pun- 
ishments" (1 Rev. Stat., ch. 34, sec. 69), an indictment will not lie against 
one for playing at a game of cards in a tavern, i f  he do not bet on the 
game, though the other persons with whom he may play may bet. The 
statute embraces two cases, the playing and betting at cards in a tavern, 
and the merely betting upon a game played by athers; but does not reach 
the case of playing only, without betting. 

THESE defendants, with two other persons, Tyson and Guthrie, were 
indicted at RANDOLPH, on the last circuit, before Dick,  J., for playing 
cards in a tavern and betting money thereat. On not guilty pleaded, 
the jury found Tyson and Quthrie guilty. But as to the defendants 
Smitherman and Hethcock, the jury found specially that the four 
played together at  divers games of cards in  the house of one Hoover, 
then a tavern, and that Tyson and Guthrie bet money on the games 
then and there played, and that in those games so played Smitherman 
was the partner of Guthrie, and Hethcock of Tyson; but that neither 
Smitherman nor Hethcock did bet any money or property with any 
person on such games. 

On this verdict judgment was entered for these defendants, and the 
solicitor for the State appealed. 

T h e  Attorney-General for the  Xtate. 
Mendenhal l  for defendafits. 

RUFFIN, C. J., after stating the case: The question arising on the 
record is, whether it be a misdemeanor to play a t  cards in a tavern, 
when the player does not, but another person does, bet on the game; 
and upon looking into the statute, we are of opinion that there is at  
present no law making such playing a crime. 

The only law now in force that bears on the case is found in sec- 
tion 69 of the "act concerning crimes and punishments." 1 Rev. 
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( 15 ) Stat., ch. 34. That enacts that '(every person who shall play at 
any game of cards in a tavern, and bet any money or property, 

whether the same be in stake or not, shall be deemed guilty of a mis- 
demeanor, and that every person who shall bet on any such game so 
played shall be guilty of a misdemeanor." The act, then, in its terms, 
provides for two cases: the first, playing a d  betting; the second, betting 
by itself. But the case of pluying, by itself, or that of playing games 
on which others bet, is not within the words of the section, nor, appar- 
ently, is it within the meaning of the Legislature, except so fa r  as it 
may be supposed to fall among the mischiefs which ought to be sup- 
pressed; and if that were yielded, the court could not extend a statute 
of this character beyond the fair force of its words. But when recur- 
rence is had to the laws, as they were expressed before the revision, it 
will be seen at  once that the court is restricted to this construction of 
the Revised Statute. 

Section 69 is taken from Laws 1799, Rev. L., ch. 526, and is ex- 
pressed in the words of the first part of that act, except that i t  adopts 
the provision of the act of 1801, Rev. L., ch. 581, that the offense shall 
be punishable as a misdemeanor by indictment, instead of information 
before a justice of the peace for a penalty. But that i s  not the only 
provision of the act of 1801. I t  makes other important alterations of 
the law, particularly one which we think would have reached this case 
had it been incorporated into the Revised Statutes. That act of 1801 
provides in the first part of it that a tavern-keeper who suffers any of 
the forbidden games to be played on his premises, or v7ho furnishes the 
players with refreshments, shall be deemed guilty of a misdemeanor. 
Then in the second part of the act follow these words: ('and every per- 
son playing a t  any of the said games, in manner above described, shall 
be deemed guilty of a misdemeanor." Now, as by the first part of this 
act a tavern-keeper was gnilty who suffered in his house any game of 
cards on which any  person betted, whether such bettors were the 
players or others, so under the subsequent clause it mould seem to fol- 
low that every person playing at any such game would likewise be 

guilty if any  person bet on the game, whether such bettors be 
( 16 ) the players or others. But if this was the correct construction 

of the act of 1801, i t  cannot affect the present case; for that 
part of the act is not! transferred to the Revised Statutes, and the omis- 
sion, whether designed or inadvertent, is fatal to this indictment. Un- 
der the act as it now stands, betting by the party charged is an essential 
part  of the offense, whether that person or another be the  layer. 

PER CURIAM. No error. 

Ci ted:  S .  v .  Brawnen, 53 N. C., 210. 
18 
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I SAMUEL B. POPE v. ANDREW J. ASKEW. 

Testimony as to handwriting, founded on what is properly termed a compari- 
son of hands, seems now to be generally exploded; and the only admissible 
testimony of handwriting is that of a witness who has acquired a knowl- 
edge of the party's handwriting from having seen him write, or from 
having had a correspondence with him upon matters of business, or from 
transactions between the witness and party, such as the former having 
paid bills of exchange for the latter, for which he has afterwards ac- 
counted. 

LIBEL, tried a t  HERTFORD, on the last circuit, before Pearson, J. 
I To prove that the defendant had written the libelous letter, the plain- 

tiff called a witness by the name of Alexander, who stated to the court 
that he had only seen the defendant write on one occasion, when he 
wrote a contract between himself and the witness; that he had then 
noticed the manner in  which the defendant handled his pen; that on 
another occasion he had received a note from the defendant, and observed 
the handwriting, and that he had thus acquired a knowledge of the gen- 
eral character of the defendant's handwriting. The defendant's counsel 
objected to his being examined in chief, but the witness was per- 
mitted by the court, and testified to the jury that from his gen- ( 17 ) 
era1 knowledge of the defendant's handwriting, acquired in  the 
manner stated to the court, he believed the letter in  question was in the 
handwriting of the defendant. 

The plaintiff then called a Mr. Anderson, who stated to the court 
that he had never seen the defendant write; that he was about 50 years 
old, and had been a merchant from the time he came of age, and that 
he had paid much attention to handwriting in the course of his busi- 
ness, and believed that by the knowledge thus acquired he could, by a 
comparison, tell any man's handwriting; that he had once received a 
letter addressed to himself, purporting to be written by the defendant, 
and in consequence of its abusive character had taken particular notice 
of the handwriting. Here he was asked by the defendant's counsel if 
h e  knew that the letter addressed to him was written by the defendant; 
t o  which he replied that he did not, of his own knowledge. The plain- 
tiff's counsel, by the permission of the court, then called another wit- 
ness, who swore that the defendant had told him that he had written 
the letter addressed to Anderson, and sent i t  by a negro boy. The wit- 
ness Anderson then stated that from his skill in the knowledge of hand- 
writing, the first time he ever saw the letter in question, which was at 
the  office of the Old Dominion, in Petersburg, Qa., he was confident, 
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from his recollection of the character of the handwriting of the letter 
addressed to him, that that letter and the letter in question were writ- 
ten by the same person; and that by a subsequent comparison of the 
handwriting of the two letters his belief was confirmed. This witness 
was then permitted by the court, although objected to by the defendant, 
to give evidence to the jury. He  stated that from his knowledge of the 
general character of the handwriting of the letter addressed to hini. ac- 
quired in the manner stated to the court, he believed that the same 
person wrote both. 

The contract between Alexander and the defendant was then shown 
to the witness, and he was asked if, by comparing the contract, the letter 
addressed to him, and the letter in question, his skill in handwriting 

would enable him to say whether they mere written by the same 
( 18 ) or by different persons; to which he answered that it wonld; and 

he was then permitted by the conit, the defendant's counsel ob- 
jecting, to give e~idence to the jury. H e  stated that upon comparing 
them, his skill enabled him to say that he believed the same person had 
written all three. 

The defendant then called three witnesses, who deposed that they 
were acquainted with the defendant's handwriting, from haying seen 
him write, and that they did not believe the letter in question was in 
his handwriting. One of them stated that the letter to Anderson was 
not, except the signature, written by the defendant. 

The case was then, after full argument on both sides, submitted to 
the jury, who, after retiring a short time, returned into court and de- 
sired Co take out with them the contract, the letter addressed to Ander- 
son, and the letter in question; but this was not permitted by the court. 
The jury then stated that two of the witnesses had differed in their 
testimony as to whether the letter "J" and also the letter "P" were 
made alike in the contract and the letter addressed to Anderson; and 
they wished, by inspection, to judge which witness was right. The 
court thereupon permitted the jury, in its presence, and for this special 
purpose, to compare the particular letters mentioned in the papers 
referred to-telling them a t  the same time that they mere not pernlitted 
to look at the other parts of the writing, lest they might decide as to the 
handwriting by a comparison of their own, which they had no right 
to do. 

Verdict and judgment for the plaintiff, and the defendant appealed. 

N o  counsel appeared for the  defmzdant in this Court .  
Tredell and A. Moore for plaintiff .  
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GASTON, J. Upon the best consideration which we have been able to 
give to this case, we are of opinion that a portion of the testimony 
offered by the plaintiff on the trial, and objected to by the defendant, 
was improperly received. 

The fact in contestation was whether the libel in question was written 
by the defendant or not. There was no direct evidence of the fact, and 
the plaintiff undertook to establish it by proving that the hand- 
writing.of the libel corresponded with the character of the de- ( 19 ) 
fendant's writing. For  this purpose he introduced, amongst 
others, a witness, Mr. Anderson, whose judgment, because of his skill 
and experience in subjects of this kind, was represented as entitled to 
great confidence. This witness had never seen the defendant write, and 
had been furnished with no means of judging of the character of his 
handwriting, further than that he had once received a letter purporting 
to have been written by the defendant, and in  consequence of its abusive 
character had paid much attention to its handwriting. To furnish, 
then, a foundation for getting the judgment of this witness upon the 
character of defendant's handwriting, another witness was permitted 
to testify that the defendant had admitted that he wrote the abusive 
letter to Anderson; and thereupon the latter was received to declare 
that, from his judgment of handwriting, the libel was written by the 
same person who wrote the letter. I n  a previous part of the trial a 
witness, Nr .  Alexander, had testified to the general character of the de- 
fendant's handwriting, derived from seeing him write a contract with 
witness. This contract was exhibited to the witness Anderson, and he 
testified that the contract and the libel were written by the same person. 
Wow, i t  may be that this evidence did not prejudice the truth, or it may 
have actually contributed to its elucidation in the case under trial; but 
we feel a strong conviction that the admission of it went beyond the 
bounds of what has been heretofore allowed with us in disputed ques- 
tions of handwriting, and apprehend that if generally allowed, i t  would 
lead to much legal inconvenience, and tend to  the perversion of justice. 
Upon this we rest our decision. 

A question very nearly resembling the present has been recently dis- 
cussed by the King's Bench in England in Mudd v. Suckermore, 5 Bdol. 
& Ellis, 793 (31 Eng. C. L., 406). All that learning and ingenuity 
can contribute to the elucidation of it may be there discovered. 

Testimony as to handwriting, founded on what is properly ( 20 ) 
termed comparison of hands, seems to be now generally exploded. 
The testimony now received is that of the belief of a witness as to the 
identity of character between the writing in question and the exemplar 
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of the party's handwriting in the mind of the witness, which exemplar 
has been formed upon previous sufficient means of observation. The in- 
quiry is, What does the law hold to be these adequate and sufficient 
means of observation? The rule, as heretofore observed with us, has 
been that the witness must either have seen the party write or have 
obtained a knowledge of the character of his writing from a correspond- 
ence with him upon matters of business or from transactions between 
them, such as having paid bills of exchange for the party, for which he 
has afterwards accounted. 2 Starkie on Eo., 372. These pr ima  facie 
have been held to be sure means of acquiring knowledge. But  means 
short of these have been deemed inadequate to afford the opportunity of 
knowing a man's handwriting. It may be asked, Why this precise di.s- 
tinction? What difference is there between the knowledge of hand- 
writing acquired from observing writings proved to be those of a party 
and observing those which the witness has himself seen written? Do 
not they all, if really written by him, furnish precisely the same means 
of judging to the witness? Waiving other answers, we say, in  the first 
place, that i t  is indispensable to the uniform administration of justice 
that there should be some definite rule for ascertaining when the wit- 
ness's belief-for it is but belief-has been formed under such circum- 
stances as entitle i t  to confidence; and whenever the rule has been once 
fixed, it is dangerow to depart from i t  because of speculative notions. 
But we further answer that, if i t  be admitted that all instruments writ- 
ten by a man furnish the same means of acquiring a knowledge of the 
character of his writings (an admission which is not to be made with- 
out many qualifications), yet it is first necessary that i t  shall be k n o w n  
that they were so written, before any opinion founded on then1 can be 
entitled to the least confidence. I n  the cases put by the rule, the law 
supposes, pr ima  facie at least, that this preliminary matter of fact is 
known; but in all other cases it is to be proved. How is this to be 

done? By testimony-direct or indirect-met, opposed, weak- 
( 2 1  ) ened, strengthened, repelled or established by other testimony; 

and this upon a number of collateral issues, of which no previous 
intimation had been given--embarrassing the jury, surprising the par- 
ties, and unfitted to the simplicity and distinctness which should charac- 
terize the trial of facts by the country. The case before us is an illus- 
tration of the necessary consequences of a relaxation of the rule. The 
question of fact, by whom t h e  letter was written, is as fiercely contested 
as the fact directly in issue upon the writing of the l ibel; aad yet that 
question must be decided in  the affirmative before much of the evidence 
upon this ought to be considered by the jury. Nor is this answer met 
by the objection that, according to the rule, however strictly held. these 
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collateral issues may, nevertheless, be introduced; for i t  may be that 
the party whom the witness supposes that he saw write was personated 
by another, or that the correspondence from which he has drawn all his 
knowledge was conducted by a clerk, in the name of his principal. This 
is indeed possible. But the rule so restricted does not lead to such 
issues, whereas the relaxation of i t  renders them inevitable. 

We think i t  unnecessary to inquire whether the comparison of the 
two particular letters in the contract and in the letter to Anderson were 
admissible for the special purpose mentioned, because we see no legiti- 
mate purpdse for which either of these instruments was received in evi- 
dence. 

PER CURIAM. Venire de novo. 

Cited: Cordon v. Price, 32 N .  C., 38'7; Carrier a. Hanzpton, 33 
N. C., 311; McColtkey v. GayZord, -16 N. C., 97; R u d y  2%. Ruxto.n, 92 
N.  C., 483; Tutt le v. Rainey, 98 N.  C., 516; F u l l e ~  v. Fox, 101 N.  C., 
1 2 1 ;  Tunstall v. Cobb, 109 N .  C., 320; Mas$in v. Knight, 147 N. C., 
575 ; ATicho1so.n v. Lumber Co., 156 N. C., 66 ; Bogd v. Leatherwood, 165 
N. C., 616. 

THE STATE V. ELISHA KING ET AL, 

Under the "act concerning writ of qwo warranto and mandamus" (1 Rev. 
Stat., ch. 97), the defendant, though judgment is given for him, cannot 
recover his costs against the relator, where the public only is interested; 
for the act, though general in its terms, must be confined to those cases 
only where the relator claims some office or franchise, and has therefore 
a personal interest in the suit. 

UPON the petition and affidavit of John Clayton, a m a n h u s  wap 
awarded by the Superior Court of BUNCOMBE, commanding the defend- 
ants to lay off and expose to sale the lots of the town of Hendersonville, 
in  obedience to an act of the General Assembly and the order of the 
county court made pursuant thereto, appointing them commissioners 
for that purpose, or to show cause to the contrary. To this writ several 
returns were made by the defendants; but afterwards, without any 
formal pleadings, the facts were agreed upon and a case submitted to 
the court, who awarded a peremptory mandamus. From this order 
there was an appeal to the Supreme Court, where the jud,gtnent below 
was reversed, and the cause remanded for further proceedings. I n  the 
Superior Court, on the last circuit, before Hall, J., the application 
was dismissed, and, on motion of the defendants, it was adjudged that 
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the defendants should recover their costs of John Clayton, the relator, 
to be taxed by the clerk of the court. From that judgment he ap- 
pealed to the Supreme Court. 

The Attorney-Qeneral for the relator. 
iVo counsel appeared for the defendants in this Court. 

GASTON, J., after stating the case: A mandamus is the appropriate 
remedy to compel inferior courts and officers, and sometimes private 
persons, to perform certain acts of a public nature or having connection 
with a public duty. At the common law, after a mandanlus issued no 
costs were to be paid or received, the King being considered the prose- 
cutor; nor could the return to a mandamus be contradicted. But as it 

not frequently happened that the act required by the writ, 
( 23 ) though of a public nature, or connected with a public duty, nia- 

terially affected individual or private rights, it was lawful for 
any person aggrie~ed by a false return to the mandamus to bring his 
action on the case for damages, and in that action costs were recovered 
by the successful party. By the statute of 9 Anne, ch. 20, it was 
enacted that where persons who had a right to the offices of mayor, 
bailiff or portreve of a town corporate or borough in England or Wales, 
or to be burgesses or freemen of such town or borough, were illegally 
turned out of their offices or franchises, or refused to be admitted 
thereto, and a writ of mandamus should issue for their restoration or 
admission, it might be lawful for them to traverse all or any of the 
material facts contained in the return to the mandamus, and then the 
person or persons making the return might reply, take issue, or demur 
to such traverse; and such further proceedings should be had therein 
for the determination thereof as might have been had if the person or 
persons suing the mandanlus had brought his or their action on the case 
for a false return; and it was provided that if thereupon judgment 
should be rendered for the person or persons suing the mandamus, he 
or they might recover damages and costs in  such manner as he or they 
might h a ~ e  done in  such action on the case, and also have a peremptory 
writ of mandamus, without delay; and, on the other hand, that if the 
judgment should be rendered for the person or persons making return 
to such writ, he or they should recover costs of suit. This statute was 
not in  force in this State; but in the session of 1836-7 an act was passed, 
1 Rev. Stat., ch. 97, title Quo Warranto and Mandamus, which was 
evidently modeled after this statute, and which contains, in many 
respects, the same provisions. Indeed, the only substantial difference 
between the statute and the act, on the subject of the mandamus, is that 
in the act these pro~Gions, instead of being restricted to cases where a 
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mandamus is suod for restitution of or admission to a corporate office 
or franchise, are, in  general terms, applicable "to any writ of man- 
damus." The judgment, therefore, which was rendered below is war- 
ranted by the words of the act; but we are of opinion that i t  is not 
warranted by the sense of the act. The provision that, after a 
traverse of the return, if a verdict be found for the person suing ( 24 ) 
such writ or judgment given for him, he shall recover his dam- 
ages and costs "as ho might have done in an action on the case for a false 
return," is obviously confined to those cases in which the writ has been 
sued out to enforce some individual or private right, alleged to h a w  
been injuriously violated or withheld, where damages may, in truth, be 
sustained by the false return; and the converse provision, "that in case 
judgment shall be given for the personr making such returns, they shall 
recover their costs," ought, we think, to be restricted i n  its application 
to those cases only. I n  the case before us the individual called the 
relator claimed no office or franchise, set 111) no private right, coun- 
p l a i d  of iio personal in ju ry ,  and, for. aught t h t  appears on the record, 
had no interest wbatcvcr in the controversy other than snch a s  was 
common to him with the other citizens of the State. 'L'lie costs of' s i d l  
a controversy must be defrayed as they were at  colrtmorr law. 

PEB CURIAM. Reuersed. 

Cited: S. v.  EImrdk, post, 50 ; 8. 21. B o n n e r ,  44 N. C., 259 ; Houston 
11.  Navigation Co., 53 N. C., 478. 

RALEIGH AND GASTON RAILROAD COMPANY Y. KIMBROUGH JONES. 

Upon the confirmation, by the county court, of the report of the commis-' a ~ ~ ~ l e r ~  
appointed by said court to assess the damages sustained by the owner 
of land far i ts  condemnation to the use of the Raleigh and Caston Rail- 
road Company, no appeal to the Superior Court is  given to the company 
by their charter of incorporation, nor does the case come within the pro- 
visions of the general law in relation to appeals from the county to the 
Superior Court. 

PROCEEDING, by the plaintiffs, under sections 12, 13, and 14 of their 
act of incorporation (see 2 Rev. Stat., pages 802, 303, and 304), to 
have the land of the defendant condemned for their usc. Upon 
the retarn of thc report by the comn~issioners, assessing the ( 25 ) 
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damages to be paid to the defendant, exceptions were filed to it by 
the plaintiffs, which were overruled by the court, and the report was 
confirmed and ordered to be recorded, and the plaintiffs 'prayed for 
an  appeal to the Superior Court, which was granted them. On the last 
circuit, at  WAKE, before Nash, J., the defendant moved to dismiss the 
appeal, upon the ground that no right of appeal was granted in  the 
act of incorporation, and that the case did Lot come within the pro- 
visions of the general law in  regard to appeals. His  Honor pro forma 
sustained the motion to dismiss, and the plaintiffs were allowed an 
appeal from this order 'to the Supreme Court. 

Badger  for phini! i fs .  
W.  H .  Haywood  for defendant.  

GASTON, J. We are of opinion that the Superior Court did not err 
in  dismissing the appeal. 

On examining the provisions in the act of incorporation, relative to 
the proceedings to ascertain the damages sustained by a proprietor from 
the cohdemnation of his land for the use of the company, they will be 
found to confer on the county court an authority limited in extent, but 
final in its character. They authorize and require of the court, upon 
the application of the company (see. 12), or of the proprietor (see see. 
19),  "to appoint five disinterested and impartial freeholders'' to assess 
these damages. On a return of the report of these commissioners "it 
shall be confirmed by the court and entered of record." But if the 
report be disaffirmed, or if the freeholders cannot agree, or should fail 
to make a report within a reasonable time, "the court may supersede 
them, or any of then?; appoint others in their stead, and direct another 
view and report to be made." The matter in controversy between the 
parties, "the damages sustained by the condemnation," is not one of 
which jurisdiction is given to the court. Upon that matter the law 
gives the court no authority to pass. The powers granted to the court 
amount to no more than the right to appoint the tribunal which shaIl 
pass upon the matter in dispute-and in a limited degree, a supervision 

over that tribunal, in  order to quicken its action, or to set it 
( 26 ) aside when irregular or wrongful. The report of the commis- 

sioners must indeed be submitted to the court, and cannot be put 
of record until i t  is by the court approved. But when so recorded, it 
declares, not the sentence, judgment, or decree of the court, but merely  
the award, or inquest, of the commissioners. The enactment in  our 
statute regulating "appeals, and proceedings in the nature of appeals," 
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which allows to any person, plaintiff or defendant, or interested in a 
suit, to appeal from any judgment, sentence, or decree of the courlty . 
court has, it seems to us, no application to the finding of a special tri- 
bunal merely recorded in a county court. 

It is apparent, too, we t,hink, that it was designed by the Legislature 
that the finding of the freeholders, when admitted of record by the 
county court, should be final. The 16th section is almost express to that 
effect: "On the confirmation of such report, and on payment or t e ~ d e r  
to the proprietor of the land, of the damages so assessed, or the payment 
of said damages into court, when for good cause shown the court shall 
have so ordered it, the land reviewed and assessed as aforesaid shall be 
vested in  the Raleigh & Gaston R. R. Co., and they shall be adjudged 
to hold the same in  fee simple in  the same manner as if the pro- 
prietors had sold and conveyed i t  to them." The mode of proceeding 
was intended to be summary, cheap, and expeditious-a11 which pur- 
poses would be frustrated by allowing to either party the unlimited 
right of appeal. Besides, while the Legislature may have thought the 
justices of the county court, because of their knowledge of the free- 
holders of the county, a very competent body to select such of thcsc 
freeholders as were best qualified to make the ass~ssment of damages, 
non constat that they supposed the legal learning of the judge of the 
Superior Court would supply the defect of this personal knowledge, and 
enable him to make a more judicious selection. No provision is made 
for the trial  of the question of damages at bar. I f  the report of the 
commissioners be set aside, the act contemplates the appointment of new 
commissioners to view the land and report the damages. 

I n  addition to these reasons for believing that the Legislature ( 27 ) 
did not intend to give the right of appeal, from the final action 
of the commissioners in the county court, or of that court upon the 
report of the commissioners, we are confimed in this belief by observing 
that in  analogous cases where the appeal was intended, the Legislature 
have expressly given it. Such is the case with respect to the mode of 
ascertaining damages of persons injured by the erection of public mills; 
so also i n  controversies about appointing or settling ferries, and on peti- 
tions for laying out or altering public roads. 

I n  saying that there is no appeal given by the act of incorporation, 
we are not to be understood as holding that the Superior Court has not 
the power to correct injustice, or to rectify error in the proceedings 
under this act, upon a proper case being presented requiring the exer- 
cise of such a power. This control over the action of inferior tribunals 
essentially belongs to that court, and is indispensable to the administra- 
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tion of justice. But the parties have not the right respectively, at  their 
. pleasure, to vacate the award in the county court by an appeal there- 

from. 
PER CURIAM. Affirmed. 

Cited: Col lk  v. Haughton, 26 N .  C., 422;  Brooks v .  Morgan, 27 
N.  C., 483; Skin~er v. Nixon, 52 N. C., 344; R. h?. v. Ely, 95 N. C., 80; 
Porter v. Armstrong, 134 N.  C., 450; Cook v. Vickers, 141 N.  C., 107. 

THE STATE v. DAVID McC. GARDINER. 

1. An indictment for forging a bond against one of the obligors therein may 
allege the forgery of the whole instrument by him. 

2. An indictment charging the forging of "a certain bond," instead of a cer- 
tain paper-writing purporting to  be a bond, is proper. 

THE defendant was charged at  LINCOLN, on the last circuit, before 
Settle, J., upon the following bill of indictment : 

The jurors for the State, upon their oath, present, that David McC. 
Gardiner, late of, etc., on, etc., with force and arms in, etc., of 

( 28 ) his own head and imagination, did wittingly and falsely make, 
forge, and counterfeit, and did wittingly assent to the falsely 

making, forging, and counterfeiting a certain bond and writing obliga- 
tory in  the words, letters, and figures, that is to say: 

Four months after date, with interest from the date, we or either of 
us do promise to pay to Ephraim Manney. or order, the sum of twenty- 
four dollars and thirty-eight and 3/q cents, for value received of him, as 
witness our hands and seals, this 19 June, 1839. 

with intent to defraud the said Ephraim Manney, against the form of 
the statute in such case made and provided and against the peace and 

1 dignity of the State. 

After a verdict of guilty, the defelldant's counsel m o v d  in  arrest of 
judgment, which being refused and judgment pronounced, the defendant 
appealed. 

28 
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The Attorney-General for the State. 
No counsel appeared f o ~  the defendant in this Court. 

RUFFIN, C. J. AS the grounds of the motion in arrest of judgment 
are not stated in the record, and the Court has not had the assistance 
of counsel for the prisoner, it is possible we may have overlooked some 
point on which the motion ought to have been allowed. I f  so, it will 
be a source of sincere regret, for in the absence of counsel of his own 
selection, the Court has endeavored to discharge for the prisoner that 
office, which, as a public duty, is devolved on us. After a careful 
examination of the record, we are unable to discover any reason why 
the sentence of the law should not follow the conviction. 

I n  considering the case, however, one or two points have suggested 
themselves, on which it may be supposed an objection might have been 
taken, and on which, therefore, the Court may properly give an opinion. 

As the name of the prisoner and that of one of the supposed obligors 
in  the forged instrument appear to be the same, i t  may have been in- 
tended to present the question whether the indictment can allege 
the forgery of the whole instrument by one of the parties to it. ( 29 ) 
To that, we think, there would be several answers. One, that the 
obiection ought to have been taken on the evidence, and cannot be taken - 
in this manner, since it does not legally follow that the prisoner is the 
same person with the supposed obligor, although the names be the same. 
But admitting the identity of those persons, yet, secondly, that will not 
vitiate the indictment. The forgery may have con5isted of alterations 
of a true instrument, as by making the sum mentioned in the bond more 
or less than i t  was a t  first, or by adding the names of the other two 
obligors without their knowledge or consent, and that of the obligee. 
Now, i t  is a settled rule that in such cases the forgery may be charged 
specially, by alleging the alterations; or the forgery of the entire instru- 
ment may be charged; andthis  last will be supported by evidence of the 
alteration. Rex v. Ebworth, 2 East P. C., 986, 988. After the alter- 
ations, the instrument as a whole is a different instrument, from what it 
was; and therefore, in its altered state, is a forgery for the whole. 

Possibly the prisoner's counsel meant to ohject to the indictment, as 
a repugnancy, that it charges the forgery of a certain bond; whereas if 
i t  be a forgery, i t  is not 5 bond, but only purports to be such. Rut that 
objection, too, would be untenable. The statute uses the same I m p a g e ,  
"forge any deed, will, bond, etc.," and while i t  is prudent, so i t  is gener- 
ally safe, to follow in the indictment the words of the stgtute. Besides, 
upon looking to the precedents, in books of criminal pleading, i t  is 
found that in  this respect the present indictment conforms to those long 
settled. 

29 
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Without further lights as to the points intended to be relied on for 
the prisoner, the court is therefore ~ m d e r  the necessity of saying that 
there is no error i n  the judgment, and directing the steps necesssry to 
its execution. 

PER CURIAM. Affirmed. 

Cited:  B. v. Davis, 69 N. C., 31'7; S. v. Cross, 101 N. C., 785. 

( 30 
T H E  STATE v. WILLIAM STALCUP ET AL. 

In an indictment for a riot, it is necessary to aver, and on the trial to prove, a 
previous unlawful assembly; and hence, if the assembly were lawful, as 
upon summons, to assist an officer in the execution of lawful process, the 
subsequent illegal conduct of the persons so assembled will not make 
them rioters. 

INDICTMENT containing two counts against the defendants, William 
Stalcup and three others. The first count charged them with a riot, in 
unlawfully assembling and beating one Morrison, the prosecutor; and 
the second, with a common assault and battery upon the said Morrison. 

Upon the trial a t  MACON, on the last circuit, before Hall, J., i t  ap- 
peared that a State's warrant had been issued by a magistrate of ~ a c &  
County, directed to one of the defendants, a constable of said county, 
commanding him to arrest the body of the prosecutor, Morrison, for a 
forcible trespass. By virtue of this warrant, the constable, accompanied 
by the other defendants and some other persons, all of whom had been 
summoned by him to aid in executing the process, went to the place 
where the prosecutor was at work, and arrested and tied him. Evidence 
was then offered to show that the defendants. under color of th'e said 
process, had acted oppressively towards the prosecutor, and had unneces- 
sarily abused his person. The counsel for the defendants insisted that 
although the evidence might warrant the belief that the defendants had 
so oppressed and abused the prosecutor, yet that they could not be con- 
victed on the first count of the indictment, and asked the court so to in- 
struct the jury. The court declined giving the1 instruction prayed, but, 
on the contrary, informed the jury, after giving them the legal defini- 
tion of a riot, that if they believed from the evidence that the defend- 
ants were guilty of such oppression and abuse, they might convict them 
upon both counts. 

The jury returned a verdict of guilty upon both counts, and, after a n  
ineffectual motion for a new trial, the defendants appealed. 
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T h e  Attorney-General for the  State .  ( 31 1 
N o  counsel for defendants. 

DANIEL, J.  The case states that the defendants assembled, in  ronse- 
quence of the summons of the officer, to aid him in  the execution of a 
State's warrant, issued against the prosecutor for a forcible trespass. 
Such an assembly cannot be considcred an unlawful assembly. But, 
we think, an unlawful assembly is a constituent and a necessary part of 
the offense of a riot. I t  must precede the unlawful act which consum- 
mates the offense of riot. Hawkins accordingly defines a riot to be a 
tumultuous disturbance of the peace by three persons or more assembling 
together of their own authority with an intent mutually to assist one 
another against all who shall oppose them, and afterwards putting the 
design into execution in a terrific and violent manner, whether the ob- 
ject in question be lawful or otherwise. An indictment for a riot always 
avers that the defendants unlawfully assembled. And this averment 
must (we think) be proved on the trial, as well as the subsequent riotous 
acts of the defendants, before they can be convicted of a mot. Rex v. 
Eirt, 5 Carr. & P., 154; Archb. Grim. L., 446 ( 5  Ed.). The judg- 
ment, therefore, must be set aside and 3 new trial awarded, because the 
defendants have been imploperly convicted on the first count in  the in- 
dictment. 

PER CURIAM. New trial. 

Cited:  Sprui l l  v. Insurance Go., 1 6  N.  C., 128 :, S. v. FIughes, 72 
N. C.,  27. 

( 32 ) 
THE STATE V. WILLIAM WILSON ET AL. 

1. On a n  indictment for a riot, i t  is  only necessary to prove the possession of 
the prosecutor, and that  may be done by par01 evidence, without the pro- 
duction of any paper evidence of title. 

2. An indictment'charging a riot and forcible trespass to the land of one can- 
not be supported by proof that  the land belonged to him, but was then in 
the possession of another as  his tenant. I t  ought to have charged the 
trespass to have been to the land in the possession of the latter. 

THE defendants, seven in  number, were indicted at  YANCEY, on the 
last circuit, before Hall ,  J., for a riot and forcible trespass. The in- 
dictment contained three counts. The first charged that the defendants 
unlawfully assembled to disturb the peace, and did unlawfully and riot- 
ously pull down and destroy a milldam of one George Byrd. The sec- 
ond count charged that the defendants unlawfully assembled to disturb 
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the peace, and did riotously cut away and destroy a part of a milldam 
in the possession of one Malcolm Horton. The third count was for a 
willful trespass in destroying a milldam in the possession of Malcolm 
Horton, and in the1 presence of the said Horton. 

Horton, who was the prosecutor, was in the possession of the milldam 
a t  the time of its demolition, and had lived on the land on which the 
dam was situated for some time before, as the tenant of Byrd, to whom 
the land belonged. I t  appeared that the defendants came to the dam, 
and in  the presence of Horton and against his will, C L I ~  away 30 feet of 
it, as low as the mudsills. 

His  Honor charged the jury that if the dam was in the possession of 
Horton, and was the property of Eyrd, and the defendants cut away the 
dam in a violent and tumultuous manner, they were then guilty upon 
the first and second counts of the indictment. And if the prosecutor 
was in  the actual possession of the dam, and the defendauts cut it away 
in  his presence, and against his will, they were gvilty on the third 
count. The defendants then prayed the court to instruct the jury that 
the ownership of the land and milldam by Eyrd, and the possession by 

the prosecutor, could only be prored by the production of the title 
( 33 ) papers; but the court refuqed so to charge. The jury returned a 

general verdict of guilty on all the counts; and a motion for a 
new trial having been submitted and overruled, the defendants appealed. 

T h e  Attorney-General for the  State .  
No counsel appeared for d e f e d a n t s .  

DANIEL, J., after stating the case: The law owes its' protection to 
the citizen in the quiet and peaceable possession of his houses, fences, 
fixtures, etc., against the unlawful acts of rioters. The Xtate is never 
called upon, in  an indictment for a riot or trespass, to establish a pos- 
session by a paper title; par01 evidence of such :t possession is sufficient. 
But we think the judge erred in his charge when he said that if the 
jury believed that the dam was in the possession of Horton, and was the 
property of Byrd, the defendants were -guilty on both the first and sec- 
ond counts. The evidence, we think, was applicable only to the second 
and third counts, and not to the first. Byrd had but an interest in 
reversion, and therefore the dam is improperly chargcd to be his. I t  
belonged in law to him who was in the immediate possession, and that 
was Horton. The conviction on the first and the conviction on the sec- 
ond count also, on the same evidence, are inconsistent; and the direction 
of the court that the same evidence would authorize them to find the de- 
fendants guilty on both these counts, and also on the third count, seems 
to us to be erroneous. 

PER CURIAM. 
32 
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i DEN ON DEM. OF JOHN PURCELL V. TRYON McFARLAND'S HEIRS. 

Where the clerk of a Superior Court has omitted to aEx the seal of his court 
to writs of fc. fa. and venditzoni exponas issued out of the county, the 
court may, at  a subsequent term, order the clerk to affix its seal to the 
said executions nunc pro tune, in order to protect a purchaser of the land 
sold under them, where no third person claiming under one of the parties 
to the execution is to be affected thereby. 

UPON a judgment obtained in the Superior Court of ROBESON against 
one John McFarland, a writ of jieri fncias was issued, directed to the 
sheriff of RICHMOND, and was by him levied on the land in  question as 
the property of the said John McFarland. The f i e ~ i  facias was re- 
turned, and 'a writ of vemditioni exponus issued, under ~vhich the land 
was sold, when John Purcell became the purchaser, and received a deed 
from the sheriff for it. An action was then brought in  the county of 
Richmond, by the purchaser, to recover the possession of the land from 
the heirs of one Tyron McFarland. On the trial of that suit an objec- 
tion was taken that the clerk, who issued the writs under which the land 
had been levied upon and sold, had neglected to affix the seal of the 
court to them; whereupon the plaintiff was nonsuited; but the nonsuit 
was afterwards set aside and a new trial granted in  order to give the 
plaintiff an opportunity, if he could, to supply the defect. H e  accord- 
ingly made a motion, founded upon an &davit stating the facts, in the 
Superior Court of Robeson, at  Spring Term, 1840, before Bailey,  J., 
that the clerk should affix the seal of the said court to the executions 
nunc pro turn. The motion was resisted, and his Honor being of 
opinion that he had no power to make the amendment, overruled the 
motion. I t  was then placcd on the record, and the plaintiff appealed. 

N o  counsel f o r  either party. 

DANIEL, J., after stating the case: The case comes before us upon 
the single point, whether the Supwior Court of Robeson had the power, 
a t  the time the motion was made, to amend the executions by 
affixing the seal of the court to them. We are of the opinion that ( 35 ) 
the court had the power. The omission of the clerk to affix the 
seal to the executions was but a misprision in him. At common law the 
court on motion will, while the pleadings are in paper, and bcfore they 

)I are entered of record. permit amendments in form or substance. on , 

proper and equitable terms. But when the proceedings are entered on 
record, the court will not amend further than is allowable by the stat- 
utes of amendments. I n  this State, as in England, judicial writs are 
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seldom ever recorded. so that while they are but on thc file the common- 
law rule as to amendments are as properly applicable to thcrn as to the 
pleadings in a cause whilst they remained in paper. Bing. Judgments, 
72; Bing. Executions, 189. I n  England, writs of ca. sa. and f i .  fa. must 
be signcd as well as sealed. When third persons, who derive title from 
one of the partics, are not affected, executions mag be arncndcd by add- 
ing o r  altering the teste or return. Tidd, 986, 1027; 1 Marsh.; 399 ; 
5 East, 291; Bing. Executions, 190. Such amcdrnent was authorized 
to be made bv a decision of this Court in Sw~ilh v. Daniel. 7 N.  C.. 128. 
And we think, with Judqe Hendemon, that an amendment is a matter of 
course, as to the affixing the seal to the executions, when it has been 
omitted by the negligence or ignorance of the clerk, and no third person 
claiming undcr one of the parties to the execution is affected thereby. 
Seawell v. Bank, 14 N.  C.. 284. We know that executions nlav be 
amended after they have bein acted on, so as to render them a ju'stifi- 
cation to the officer, when otherwise they would not be. Zende~. u. 
Askew, 14 N. C., 151, and the authorities there cited. Then why not 
amend by affixing the seal to protect a bona fide purchaser? We think 
that the judgment must be reversed. The Superior Court of Robe~on 
will proceed upon the motion awording to its sound discretion. 

PER CURIAM. Reversed. 

Cited: Clark 1) .  Hellen, post, 423 ; Smith v. Spencer, 25 N.  C., 262 ; 
Freeman v. Morris, 44 N. C., 289 ; Phillips v, Higdon, ib., 383 ; Wil- 
liams v. Sharp, 70 N.  C., 584; Hendemon v. C~aham, 84 N.  C., 498; 
William v. Weaver, 101 N.  C., 2 ;  Iiedmand v. Mullennr, 113 N. C., 
511; McArter v. Rhea, 122 N. C., 617; Calmes o. Lamh~rt, 153 N. C., 
252. 

( 36 ) 
JACOB CARROLL, ADMIN~STRATOR OF GEORGE REYNOLDS, 

v. LEMUEL DURHAM ET Ar,. 

1. If one of two or more obligors in  a bond administer upon the estate of the 
obligee, he cannot maintain a n  action on the band against the other 
obligors; and though the action is only suspended during the life of the 
administrator, and may be brought by the administrator d e  bonis non of 
the intestate, yet the defense is  properly upon a plea in bar, instead of a 
plea in  abatement. 

2. The distinction between the debtor's being the executor of the creditor and 
his  administrator stated, and the reasons of i t  explained. 

3. The operation of the act of 1824 ( 1  Rev. St., ch. 2, see. ti), which provides 
for the revival of a suit by an administrator, explained. 
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4. The bond of an obligor who is administrator or executor of his obligee is 
assets in his hands as to the creditors and legatees or next of kin of the 
obligee. 

5. What relief a surety who administers upon the estate of his obligee may 
have against his principal obligor discussed. 

DEBT, on a bond, brought by Jacob Carroll as aclmi~listrator of George 
Rcynolds, deceased, against Lcmuel Durham and Eenjamin Ihrlrarn. 
The bond was given by Jacob Carroll (the prcsent plaintiff) and the 
two Durhams to Jesse Reynolds, by whom i t  was indorsed to George 
Reynolds, who died intestate. The plaintiff took adnlinistration of his 
estate, returned the bond in  his inventory, and then brought this action. 
The defendants plcaded several pleas in bar, and amongst them, they 
specially plcaded the above facts. At the trial on the last circuit at  
RUTHEXFORD, bcfore Hal l ,  J . ,  the facts appearing on the evidence to be 
true, the plaintiff was nonsuited, and appealed. 

Iredell  for plaintiff .  
N o  counsel for defendants.  

RUFFIN, C.  J., after stating the case: There is precise authority very 
ancient, and also modern, that this action would not lie if the plaintiff 
were executor, instead of being administrator. I n  W n n k f o r d  v. Iliank- 
ford, I Salk., 299,  Mr. Just ice  Gould cites from the Year Book, 2 1  Ed. 
IT., 81, a case where scveral persons were jointly and severally bonnd, 
and thc obligee made one of the obligors his executor; and it was 
held that he could not have an action against the other obligor. Exactly 
the saine point came under consideration in Cheatham v. W a r d ,  1 10s. 
& Pul., 630, and was decidcd the saine way. There was an effort to sus- 
tain the action, upon the distinction between a joint bond and one 
joint and several, and upon thc differencc batween a release by deed and 
one by operation of law. Bnt the Court thought therc was noth- 
ing in the distinctions, for they said thcre is, in fact, but one ( 37 ) 
duty extcnding to all the obligors, and a discharge of one, or a 
satisfaction made by one, is a dischnrge of thc others. That was con- 
sidered as putting an end to the argument that the action is not neces- 
sarily suspended as to all the obligors; "for i t  is the effect," sags Chief 
Just ice  E y e ,  "of the suspension as to one that releases, discharges, and 
extinguishes the action as to both." 

We are aware that therc is a well settled difference between t;lie cases 
of the debtor being the executor of the creditor or his administrator. 
When the obligor, or one of the obligors, is executor, not only is an 
action on the debt suspended, but the debt is extinguished, and no action 
on it ever will arise. But the committing of administration to the 
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obligor does not extinguish the debt. It suspends the action, but the 
debt remains. S i r  J o h n  Needham's case, 8 Rep., 136. Both the executor 
and the administrator must, indeed, account for the debt, as assets to 
creditors and legatees or next of kin. Cro. Car., 373; 1 Salk., 303 and 
306; Carey v .  QoocFinge, 3 Bro. Ch. Cas., 110. But in neither case can 
there be an action a t  law for the debt, from the absurdity of the same 
person being both plaintiff and defendant. But that is not the only rea- 
son of the rule as applicable to executors; for if it were, then, should the 
executor die intestate, his administrator could be sued by the adminis- 
trator de bonig now c u m  testamewto anwexo of the testator. Yet it i s  
clear that cannot be; for no action a t  law will ever lie for any person 
on the debt. M r .  Justice Powell,  in  Wardcford v. Wankford ,  states the 
true reason, that which is peculiarly applicable to the case of an obligor 
being appointed the obligee's executor. H e  says: "The reason is that a 
personal action, once suspended by the act of the party, i s  gone forever; 
and though in  some cases it may be suspended and revive again, yet 
never where the suspension is by the act of the party." It is not, there- 
fore, that the remedy is suspended, but that i t  is suspended by the testa- 
tor's own act that extinguishes the executor's debt; for i n  such a case 
we may well say, as is said in  the book, the debt is extinct; since a duty 

for which there is no remedy in. presenti vel f d u r o  ceases to be a 
( 38 ) duty i n  a legal sense. But both Mr.  Justice Powell and Lord 

HoM say that an administration is but a suspension ofethe action, 
and not an extinguishment of the debt; because the administration is 
not the act of the party, but of the law; and for this they.quote S i r  J o h n  
Needham's  case. What is meant by the action being suspended very 
plainly appears. I t  is that there can be no action while the administra- 
tion continues, because of the absurdity before mentioned; but that, after 
i t  shall be no longer in  force, either from its repeal or from the death of 
the administrator, then an action will lie ; because the debt has all along 
subsisted, and then there are proper parties to constitute the action, 
namely, the administrator de b o n k  n o n  of the first intestate and the 
executor or administrator of the first administrator. Accordingly, S i r  
J o h n  Needham's case was an action by. an administrator against one 
who administered on the creditor's estate, but whose letters were repealed. 
I t  i s  true, in that case, the letters to the defendant were improperly 
granted, and were declared in  the spiritual court pro nu7la and invalida 
ad o m n e m  juris effectum. But the judgment was not founded on that, 
but on the general principle that although the action had been suspended, 
yet it then well laid for the administrator de bonis non. For in that case 
Lord Coke cites, as analogous and illustrative of the rule, the case of a 
woman executrix marrying the debtor of her testator, and after the 
death of the husband having her action against his executor or heir, 
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because sho held the debt in  another right, and it was only suspended 
during the coverture. And in  another case, cited in  Bac. Abr., Execu- 
tors A, 10, and reported in Siderfin, 79, and 1 Keb., 313, the obligor was 
appointed administrator and died; and then his executor was sued for 
the debt by thc administrator de bonis non of the obligee, and the plain- 
tiff had judgment. But i t  ifi undoubtedly the lam that during the life of 
the administrator and the existence of his administration there can be no 
action on his debt to his intestate. if he be the sole debtor. And we think 
the law must bc-the same if the administrator be one obligor with others 
in  a joint and several bond. The principle of G'heeihnm v. Kurd ,  
and the old cases citcd in it, is that the contract creates but one ( 39 ) 
duty, of which tho obligation is the same upoil all the obligors; 
and, therefore, that whatever discharges that obligation as to one does 
so as to the others. Now, as fa r  as this principle goes, the cases of an 
executor and administrator are strictly analogous; and thereforc we 
think those adjudications, last quoted, direct authorities that the present 
action will not lie. 

But a doubt has been suggested whethcr the matter is properly in 
abatement or in bar. To make the principle of which we have been 
speaking self-consistent, i t  must be a part of i t  that when there is a dis- 
charge of one of the debtors the discharge of the others is to the same 
extent with his, and no further. When onc of the obligors is  appointed 
executor of the obligee, the discharge of all from both the action and the 
debt is total and perpetual. But the discharge to an administrator in 
such a case is not from the debt, but i t  is temporary from the action. 
Consequently, his coiibligors can claim no more through him. Now, it 
is true that if the right of action be merely suspended, or the matters 
pleaded only defeat the present proceeding, i t  should usually be pleaded 
in  abatement. Sonie matters, indeed, may be pleaded either in  abatement 
or in bar ;  and, perhaps, this may be of that character. But, without 
saying that i t  might or might not be pleaded in abatement, we think i t  
good in bar, notwithstanding the defendants have but a temporary pro- 
tection against the payment of the debt. The case is a peculiar one. The 
right of action is but suspendcd, as regards these defendants, but i t  is 
~uspended until the death of tho present plaintiff, and, therefore, until 
a period so late that he cannot have an action on the bond at any time. 
~ k s e ~ u e n t l y ,  he is barred. The present administrator, who cannot sue, 
must not be confounded with the administrator de bonis non, who may 
sue when he comes into existence. They are different persons, and at 
common law there was no privity between them. I t  is still very limited5 
as created by statute. The act of 1824, 1 Rev. Stat., ch. 2, see. 6, in 
one section gives a scire facing to an administrator de bonis non, on a 
judgment recovered by an executor or administrator. The first section 
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( 40 ) enacts that no suit to which an  executor or administrator is a 
party shall abate by his death, but may be revived by or against 

the administrator de bowk non of the deceased, as, by the existing 
law, it might be by or against an executor upon the death of his tes- 
tator, the original plaintiff or defendant in  an action. But it is the 
necessary construction of that act that the administrator de bonis non 
may proceed only in such action by the first administrator as that 
administrator could properly bring and maintain. I t  does not authorize 
the first administrator to bring a suit which, otherwise, he could not. I t  
does not enable the plaintiff to sue now, because at his death an action 
will arise to the administrator de bonis %om. That, indeed, will be a 
different action from the present; for this is against two only of the 
obligors, while that will be against them and the executor of the present 
plaintiff. As, therefore, this plaintiff can never maintain an action on 
this b o d ,  because he is  one of the obligors, that matter must be a good 
plea in  bar;  an8 as the facts were undisputed at the trial, he was prop- 
erly nonsuited. 

We should have more hesitation in  pronouncing this judgment if the 
estate of the intestate lost by it, or even if his coobligors were set free 
from the debt to the prejudice of the present plaintiff. As has been 
already said, the debt is assets to all purposes in the plaintiff's hands; 
and therefore the estate is secure. Nor can we doubt that a method 
may be dev$ed to obtain justice from the defendants. Perhaps this 
might be a proper case for a special administration on this particular 
debt, to be granted to a third person, while the plaintiff would adminis- 
ter the other parts of the estate. But if that be not done, yet if the 
plaintiff should pay debts of his intestate to the value of this debt, or 
should pay i t  in the account between him and the next of kin, we should 
be much inclined to, and at  present see no reason why we should not, 
hold that such actual payment would enable the plaintiff, in an action 
in his own name, to get contribution or indemnity from his co6bligors. 
I n  Wankford v. Wankford ,  after stating that an administration by the 
debtor does not extinguish the debt, Lord Holt delivers his opinion fur- 
ther, "that if the administrator, having no assets, pays a debt of the 

intestate to the value of the bond, out of his own money, that 
( 41 ) will be a release, though he had not known i t  to be so adjudged." 

We understand this to mean that in such a case the administrator 
de bonis non could not recover from the representative of the first ad- 
ministrator, because there was actual payment, and that was a discharge 
of the debt. A doctrine so reasonable must, we should think, be law. 
I f  i t  be, then payment by this plaintiff in a like manner would be a per- 
fect and final discharge of both himself and the defendants from the 
debt and from the action of the administrator de Fonis non, and ought 
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t o  give h i m  his action presently against his coiibligors f o r  whatevcr they 
ought  t o  pay a s  between themselves: f o r  example, if he  be t h e  surety 
f o r  one  o r  both of them. 

PER CURIAM. Affirmed. 

( 42 

T H E  STATE UPON THE RELATION OF HENRY GILES v. JOHN H. HARDIE. 

I n  adjudication of the county court that  a particular person has been duly 
elected sheriff of the county, and that he has the necessary qualification 
of a freehold of 100 acres of land in fee simple, is  not a judgment in rem, 
binding upon all the world, but can a t  most only conclude the parties con- 
testing the election, and cannot, therefore, operate as  .an estoppel to  an 
information in the nature of a quo wawanto filed by the proper officer 
of the State against the sheriff, alleging the want of such freehold quali- 
fication. 

An information i n  the nature of a quo ,warranto brought to t ry the right to 
a n  office or franchise, though in form a criminal proceeding, is  in the 
nature of a civil remedy, and is  not therefore within the meaning of the 
8th section of the Bill of Rights, which declares that  "no freeman shall 
be put to answer any criminal charge but by indictment, presentment, or 
impeachment." 

The act of 1836, "concerning writs of quo warranto and mandamus" ( 1  Rev. 
Stat., ch. 9 7 ) ,  is  not confined to contests between different claimants to  
offices and franchises; but i s  intended to regulate the mode by which all 
usurpations of offices and franchises may be examined and determined i n  
the courts of justice. Hence an information in the nature of a quo war- 
ranto may, with leave of the court, be filed by the Attorney-General or 
solicitors for  the State, in  their respective circuits against a sheriff, to  
inquire by what right he holds his office; and whether any person should 
be named a s  relator or not in  such information seems to be immaterial, 
a s  the  information is that  of the Attorney-General or solicitor of the State, 
and not of the relator. 

4. Whether i ts  appearing affirmatively that  a n  information was filed with 
leave of the  court be necessary or not, i t  will be sufficient if the proceed- 
ings of record show that it has the sanction of the  court. 

5 .  I t  i s  no objection to an information that  the full title of the "solicitor for 
the State" is  not given, and that  the term "solicitor" only is used. But 
if it were a n  objection, i t  would be formal only, and could not avail the 
defendant on a demurrer to his plea. 

AT M a r c h  Term,  1839, of R ~ W A ~ V  a n  illformation i n  t h e  na turc  of 
a quo w a m n t o  was filed by J a m e s  R. Dodge, Esq., t h e  solicitor f o r  
the  State i n  that circuit, giving the court  to  undcrsiand a n d  be  informed 
t h a t  John H. H a r d i e  b a d  used a n d  exercised, a n d  was  then using a n d  
exercising, tho  office of sheriff of said county without  a n y  warrant ,  
a n d  had usurped, and  was then  usurping, the  said office; a n d  alleging 
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( 43 ) especially that at  the time of the election of the said John as 
sheriff of said county he was not possessed of a freehold of I00 

acres of land in fee simple, and praying the advice of the court, and due 
process of law against the said John, to answer by what right he claimed 
to hold said office. Theyeupon, by order of court, process issued as 
prayed, returnable to the September term following, when the said John 
appeared and pleaded to the said information, first, that he was duly 
elected sheriff of said county on 9 August, 1838, by a majority of the 
legal voters of said county, and that he was seized of a freehold of 100 
sores of land in fee, as required by law; and, secondly, that at the 
August Term, 1838, of the county court of Rowan, being the term 
immediately following the election of the respondent as sheriff of said 
county, the qualifications of the respondent to hold said office were con- 
tested; and thereupon it was by the said court, a majority of the jus- 
tices of the county being present, adjudged that the respondent was 
seized of the freehold, and had all the other qualifications required by 
law of a sheriff; and thereupon he was permitted by the said court to 
take the oaths and execute the bonds required by law of a sheriff, and 
did take the oaths and execute the bonds accordingly. To this second 
plea the solicitor, in  behalf of the State, demurred generally, and the 
respondent having joined in de'murrer, the same was argued at the 
March Term, 1840, of said court, before Settle, J., when the demurrer 
was sustained, and the respondent, by leave of the court, appealed from 
that judgment to the Supreme Court. 

( 45 ) The Attorney-General and Barringer for the State. 
Badger for defendant. 

GASTON, J., after stating the case: The act in relation to appeals 
enacts that when an appeal shall be allowed from an interlocutory judg- 
ment the judge allowing the appeal shall and may direct so much only 
of the records and proceedings in  the cause to be certified to the Supreme 
Court as he shall think necessary to present the question or matter 
arising upon such appeal fully to be considered by the said Court. No 
such direction has been given in this case, and we have no means of 
ascertaining the question or matter referred to us, further than that it 
arises on an appeal from the judgment overruling the respondent's 
second plea and sustaining the demurrer thereto. The direct question, 
therefore, presented for our consideration is the sufficiency of that plea. 
However informal this may be, it is in  substance a plea, by way of 
estoppel, that the State is concluded to allege that the respondent was 
not seized of a freehold of 100 acres in fee at the time of his election, 
because that matter hath been determined by the adjudication of the 
county court of Rowan. 
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Waiving all formal objections to this plea, it is bad in substance. 
Judgments operate by way of estoppel against all the world, when they 
are judgments in rern-that is to say, pronounced by a court 
exercising that peculiar jurisdiction which authorizes i t  to decide ( 46 ) 
on a subject-matter independently of parties. And they operate 
as estoppels between parties to prevent further litigation in relation to 
a subject-matter which has been directly and solemnly decided in a suit 
properly constituted between thern. Now, in regard to the alleged adju- 
dication of the county court of Rowan, upon what ground can i t  b~ 
alleged to be a judgment i n  rem, binding all the world? There ought 
to be a very unequivocal grant of this high power to that court before 
i t  can be assumed. Where is the evidence of this grant found? In  the 
statute regulating the election of sheriffs, after prescribing by whom 
they shall be chosen, when and where the votes shall be received, how 
and where the returns of the votes received shall be made to the county 
courts, it is declared: "and the county courts, a majority of the justices 
being prescnt, shall be a competent tribunal to decide all contested elec- 
tions under this act." Here is the whole of their authority to decide 
"contested electjons." Between whom is such decision to be made? 
Manifelstly between the parties contesting. I t  is an adjudication as far 
as  it goes inter partes, and is therefore binding on none except the par- 
ties, or those who come in by privity under thern. But it has been 
argued that the right of the matter in contest may involve the necessity 
of determining on the qualifications of the person apparently elected, 
because, if he have not the necessary qualifications, the votes cast on 
him are thrown away. Without stopping to inquire whether this doc- 
trine, the same which was so much agitated in WiZlces' case, be in  any 
respect true with us, and, if so, to what extcnt, it i s  a sufficient answer 
to the arkpnzent inferred from i t  that whatever tho adjudication b e o r  
on whatever founded-it decide"s nothing, except between the parties 
to the suit or contest. Public policy may require of parties who have 
once had a full and fair  opportunity of asserting their respective claims 
before a competent tribunal, and who have obtained a solemn decision 
thereon, and of the representatives of those parties, not to agitate the 
repose of society by further litigation upon the same subject-matter; 
but i t  would violate the first principles of justice if any one not a party 
to  that contest, and who could not interfere therein, should be 
precluded from showing forth his rights because of any matter (47) 
therein determined. 

I t  is insisted, nevertheless, on the part of the appellant, that if the . 
plea in question be bad in  substance, nevertheless the judgment on the 
d tkur re r  is erroneous, because the information is  altogether illegal, or, 
if legal, is wholly insufficient. I t  may be doubted whether these grave 
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inquiries are fit to be considered now, when the question before us is 
on the interlocutory judgment overruling the plea. But as they have 
been argued on both sides, and been fully considered, and as our minds 
are quite made up upon them, we have no hesitation in declaring our 
opinion. 

I t  is objected, in  the first place, that an information of the kind be- 
fore us is utterly prohibited by the 8th section of our Bill of Rights, 
which declares that "no freeman shall be put to answer any criminal 
charge but by indictment, presentment, or impeachment." The inquiry 
is, whcther thc information in question be, within the meaning of the 
Bill of Rights, a "criminal charge." I n  every well regulated govern- 
ment there must be some mode by which to put down the usurpation by 
unauthorized individuals of public power. I n  the country of our ances- 
tors, and in ancient times, when any of the offices or franchises apper- 
taining to sovereignty, and therefore called royal, were supposed to be 
held or exercised without lawful authority, the remedy was by suing 
out the writ of quo zuar~anto, to inquire by what warrant the supposed 
usurper supported his claim, in order to determine the right thereto. 
This was said to be in the nature of a writ of right for the King, and 
from what we have seen of the pleadings in  it, bore little or no resein- 
blancc to a criminal prosecution. See Rastel17s Entries, Quo Warranto. 
Indeed, Mr. Justice Wilrnot, in Re.x v. Marsden, 3 Bur., 1817, declares 
positively that i t  is not a criminal prosecution, but a civil writ a t  the 
suit of the Crown, though Cha.il.ccl1or Kent,  in  People v. lmurance  Co., 
2 Johns. Chan., 117, speaks of it as a criminal proceeding. Be this 
as i t  may, the remedy certainly much resembled, if in truth it were 

not a real action, and, like other actions of that family, was 
(48) subjected in  its prosecution to inconvenient delays. On this 

account, like most real actions, in  process of time i t  became much 
disuscd, and its place was supplied by the information in  the nature of 
a quo warranto. Originally this was a criminal proceeding. I n  it the 
usurpation was charged as an offense, and the offender, upon convic- 
tion, was liable to be punished by fine and imprisonment. Such, how- 
ever, were the conveniences attending the information, as a mode of 
trying the mere question of right to the office or franchise, that although 
i t  never entirely lost its form as a criminal proceeding, it was so mod- 
eled as to become substantially a civil action. A fine, indeed, was im- 
posed upon conviction; but it was nominal only-no real pu.il.2shment 
was inflicted-and it became, before our revolution, the general civil 
remedy for asserting and tiying the right in order to seize the office o r  
franchise or to oust the wrong-ful possessor. See 3 Black Com., 262-3; 
R e x  v. E1ra.il.cis, 2 Term, 454; Commonwealih v. Brown, 1 Serg. and 
Raw., 385; People 11. Insuranc~  Co., 15 Johns., 386. 

42 



N. C.] JUNF: TERM, 1840. 

Besides this peculiar information, well known as "the information in  
nature of a quo zomrado,"  there was a mode of prosecution for the pun- 
ishment of crimes by "information." This mas, by a suggestion or 
charge, drawn up in  form, and filed on record by the King's Attorney- 
General, or by his Coroner or Master of the Crown Office, in the Court 
of King's Bench; and was deemed sufficient in  every case not capital to 
call every man to answer for the offense therein charged. There could 
be no doubt but this mode of criminal prosecution was as ancient as the 
common law itself, but the tyrannous use made of i t  i n  high prerogative 
times, especially after jurisdiction of criminal prosecutions by informa- 
tion was extended to other trjbunals than the Court of King's Bench, 
justly subjected i t  to the reprobation of the friends to freedom. The  
framers of our Bill of Rights were not schoolmen dealing in metaphysi- 
cal abstractions, and busied about technical forms, but practical states- 
men guarding against real abuses of power, and securing the substantial 
rights of freemen. They intended to prohibit this mode of prose- 
cution for crimes, and to throw around the object of penal visita- (49) 
tion the protection either of a grand jury or of an inquiry by the 
impeaching body, before he could be required to plead to a criminal 
accusation. Such is the purpose of section 8 of the Bill of Rights; 
and accordingly we find it connected with a number of provisions from 
the 7th to the 10th inclusively, in which are embodied the securities for 
a fa i r  hearing, full defense, -impartial trial, and the administration of 
justice in  mercy to all sought to he convicted and punished because of 
public offenses. The proceedings before us is carried on diverso ktuitu, 
and to hold it prohibited by the Bill of Rights would be to sawifice sub- 
stance to mere form. I f ,  indeed, i t  should ever be attempted in infor- 
mations of this character to impose a real fine, or to inflict any other 
punishment, so as to make them i n  effect criminal prosecutions, such 
attempts would fall before the explicit prohibitions of the section of the 
Bill of Rights now needlessly invoked. 

In  the next place i t  is objected that the present information purports 
to be framed in  conformity to the provisions of our act of 1836, "con- 
cerning writs of q u o  warranto and mandamus" ( 1  Rev. Stat., ch. 97), 
but on a fair  examination of that act i t  will be found not to warrant this 
proceeding. It is admitted that the wor& of the act are sufficiently 
broad to take in  the case, for they declare i t  lawful for the Attorney- 
General or solicitors of the State, where any person shaIl hoId or exe- 
cute any office or franchise unlawfully, to exhibit, with the leave of the 
court, an information in  the nature of a quo warranto, at the relation of 
any person desiring to prosecute the same. But it is argued these words 
must be taken with some qualification. The act has been modeled after 
the English statute of 9th Anne, which, in terms, is confined to infor- 
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mations respecting the disputed offices and franchises of boroughs and 
corporations; and although this act cannot be so restricted, yet (it is 
said) many of its provisions show that the Legislature had iq view con- 
tests between different claimants to offices and franchises, and its enact- 
ments ought to be understood with reference to contests of this descrip- 

tion only. Here it is not shown what interest or claim the 
(50) relator, Henry Giles, had in or to the subject-matter of this con- 

troversy, and it cannot be intended that the Legislature meant 
that he, or any other officious stranger, might, under the cover of this 
act and in the guise of a relator, call on any officer of the State, Gov- 
ernor, judge or sheriff, to show the warrant for his public acts, in order 
to spy out, if possible, some defect of title. 

We have before had occasion to say, 8. v. Kifig, ante, 22, that 
there are some provisions in this act as to proceedings by mandamus 
which must be regarded as applicable only to contests between individ- 
uals. But we cannot yield to the argument that the enactments of the 
statute were not meant to apply to any other. The purpose of the Legis- 
lature, we have no doubt, was as broad and comprehensive as the terms 
of the act indicate; that is to say, to regulate the mode by which all 
usurpations of offices and franchises might be examined and determined 
in the courts of justice, "as is usual in Cases of information in the 
nature of a quo w&ramto." Such informations lay at common law, in- 
dependently of any statute, for intrusion into any office affecting the 
public, or for the exercis'e of a franchise of what was termed a regal 
character. Buller's Nisi Prim, 211; The Kiag v. Highmore, 5 Barn. 
.& ,41d., 771; Com.'s Guo Warranto, A, B. The object of the statute 
of Anne was to regulate the proceedings thereon in certain cases rqlating 
to corporations, and our Legislature followed that statute as a fit model 
for regulating the proceedings on information generally. There can be no 
serious danger that, under our act, the public repose will be capriciously 
disturbed, since no information under i t  will lie but with leave of the 
court, and then must be prosecuted by the proper law officers of the State 
upon his official responsibility. Whether in this case i t  was necessary 
that any relator should be named, we stop not to inquire; for whether he 
be named or not, the information is that of the solicitor of the State; 
and we hold i t  to be clear that under our act "concerning the Attor- 
ney-General and solicitors for the State," each solicitor, within his re- 
spective circuit, holds in all pleas of the State the same authority which 

the Attorney-General may exercise therein, within his circuit. 
(51) There is nothing in the nature of the office here claimed which 

should exempt usurpa&ons of it from the mode of legal examina- 
tion and trial provided by this act. See People v. Van  Slick, 4 Cow., 
323 ; Commonwealth v. Fowler, 10 Mass., 295. 
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WHITE v. PETTIJOHN. 

Other objections have been made to the mode of proceeding, but they 
do not appear to us well founded. I t  has been objected that it does 
not appear that this information was filed by leave of the court. With- 
out admitting that it is necessary that this fact should appear aflirm- 
atively, we hold that in this case the explicit sanction by the court of 
the information of the solicitor, as declared of record, shows that i t .  
was filed with the leave of thc court. 

I t  has also been objected that the full title of the "Solicitor for the 
Btate" is not set forth in the information, but he is termed "solicitor" 
only. The court knows, judicially, who is the solicitor for the State 
in  that circuit; and wc presume i t  had no difficulty, and we can have 
none, in  understanding that it was in this official character the infor- 
mation was filed. I f  there be anything in  the objection, it is formal 
only, and cannot avail the respondent on a demurrer to his plea. 

We see no silEcient cause to disapprove the jud,ment from which 
the rcspondcnt has appealed to this Court. 

PER CURIAM. Affirmed. 

Cited: Burton v. Patton, 47 N.  C., 125; Saundew v. Gatling, 81 
N. C., 300, 

ASIA WHITE v. JOHN C. PETTIJOHN ET AL. 
(52) 

1. The condition of a bond given upon obtaining a writ of sequestration on a 
judge's fiat, in a suit in equity, that the plaintiff "shall prosecute his said 
suit with effect, or, in case he fails therein, shall well and truly indemnify 
the defendant for all damages which he may sustain by reason of the 
filing of said bill and the suing out of said writs, and shall further do and 
receive what the said court shall consider in that behalf," is not broken 
by anything short of the abandonment of his suit by the plaintiff, o r  his 
defeat therein. Hence a decretal order, in the progress of the cause, 
that the sequestration be removed and the sequestered property restored 
to the possession of the defendant, and that he have leave to put the bond 
in suit, but without finally deciding the matters in contestation between 
the parties, will not authorize a recovery upon the bond for a breach of 
its conditions. 

2. The distinction between a bond given upon obtaining a writ of sequestra- 
tion under a judge's fiat and an ordinary injunction bond given upon 
getting an injunction to stag a judgment at law stated. 

IN April, 1839, William White and John C. Pettijohn filed their bill 
of complaint against Asia White, wherein they claimed to have an in- 
terest in remainder in  certain slaves that wcre in  the po~session of the 
said Asia White, and of which they alleged that she was tenant during 
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her life; and by the said bill they prayed that she should answer the 
allegations thereof on oath; that a writ of injunction or ne ezeat might 
issue to restrain the said Asia from selling, removing, or i n  any way 
disposing of the said slaves, so as to defeat the, interests of the com- 
plainants; that she should be bound in  such sum as the; court should 
judge right for the performance of said injunction, as well as such 
other order and decree as might be made in the premises; and for such 
other and further relief in the premises, by sequestration or otherwise, 
as should be deemed right and equitable. Upon an  affidavit by the '. 
complainants that the matters of fact set forth in their bill were true, 
they obtained a judge's fiat directing the clerk and master of the court 
of equity for the county of Washington, upon the complainants giving 
bond and security in  the penal sum of $1,000 to indemnify the defend- 
ant, to issue a writ of ne ezeat to restrain the defendant from carrying 
the slaves mentioned in  the bill out of .the State; and also an  order to 
the sheriff to take the slaves and hire them out until the next term of 

the court of equity for that county, unless the defendant should 
(53) enter into bond and security, in  the sum of $3,000, to have the 

said slaves a t  the said term of the said court to abide the order 
and disposition thereof. Thereupon the defendants executed the bond 
which is the subject-matter of the present action. The condition of 
this instrument recited the filing by White and Pettijohn of their bill 
of complaint, and the fiat made thereon by the judge, and then pro- 
ce~eded as follows: "Now, therefore, if the said White and Pettijohn 
shall prosecute their said suit with effect, or, in  case they fail therein, 
if they shall well and truly indemnify the said Asia White for all 
damages which she may sustain bg reason of the filing of said bill and 
the suing out of the said writs, and shall further do and receive what 
the said court shall consider in that behalf, then the above obligation 
to be void." ,4 writ thereupon issued returnable to the September term 
of said court, directed to the  heri iff, and commanding him, unless the de- 
fendant in thc suit in equity, Asia White, should give bond and suretv 
for the forthcoming of the slaves aforesaid at  that term, to be disposed 
of as the court should order, to take the same into his possession, and 
hire them out until the said tern,  and so to provide as then and there 
to have the same forthcoming -to answer such order, judgment, or de- 
cree as the court might make. I n  obedience to this writ, the sheriff 
took the slaves into his possession, and hired them out until the next 
court, and took bonds for their forthcoming to await the order thereof. 
A writ also issued directed to the said Asia, enjoining her not to send 
the slaves out of the State, and also a writ of subpoena, with a copy of 
tho bill, commanding her to make answer to the facts therein charged. 
She accordingly put in  an answer at  September Term, 1839, to the bill 
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of the complainants, and i t  appeared that then a decretal order was 
made as follows: "By the court, this cause coming on to be heard upon 
the bill of complaint and the answer thereto, it is ordered, adjudged, 
and decreed that the sequestiation be removed; that the sheriff return 
the negroes to the defendant; that he pay over to her either the money 
or the bonds for the hire of them: that the defendant be enjoined from 
selling or removing the negroes out of the jurisdiction of this 
court; that the complainants have leave to file an amended bill, (54) 
and to make parties ; that the defendant have leave to answer the 
amended bill, and to put the injunction bond in suit; and that the costs 
of this suit await the decision thereof." Thereupon the plaintiff brought 
this action, and assigned for a breach of the condition that the said White 
and Pettijohn had failed in  the prosecution of their suit, and did not 
indemnify her against certain damages which she had sustained thereby. 
Upon the trial a t  WASHINGTON, on the last circuit, before Pearson, J., 
the only question was whether the said White and Pettijohn had failed 
to prosecute their suit within the meaning of the condition of the bond. 
TJnder the instruction of his Holm-, the jury returned a verdict for the 
plaintiff, and the defendants fippealed. 

M. Haughton for defendcnt~. 
J .  U. Bryan for plainfiirf. 

GASTON, J., after stating the facts: We are of opinion that the facts 
shown do not make out such a failure, upon the ground that from them 
i t  appears that the suit is undecided, and victory or defeat, success or 
failure, remains to be ascertained by the result of that suit. 

I t  may not be easy for a court of law to pronounce upon the effect of 
the decretal order that was wade in the equity suit; but it cannot fail 
to see that that order does not determine nor profess to determine the 
controversy between the parties. I t  makes, indeed, a different arrange- 
ment for the custody of the slaves than that which was temporarily 
directed upon the filing of the bill, and which had expired by its own 
limitation. But for some purpose or other i t  continues and upholds the 
injunction, which had issued to restrain the defendant from carrying 
the negroes out of the State, and concludes with authorizing the plain- 
tiffs and the defendant to amend their respective allegations. Which 
of the parties gets the advantage in  this, their first encounter, i t  is un- 
necessary to inquire. I t  is eoough for the purposes of this suit that the # 

contest is not ended. 
Fsailuye, used in  connection with any enterprise, in its ordi- (55) 

nary and obvious sense, means abandonment or defeat. There 
may be checks, there may be disappointments, there may be auguries of 
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ill omen, but so long as the enterprise is prosecuted and its result un- 
ascertained, there is no failure. That the term failure in the bond be- 
fore us was used in  this, its ordinary sense, is rendered more probable 
by the manifest resemblance between this bond and the prosecution bond 
given by plaintiffs in suits at  law. The clerk of every court of law is 
required, before he issues any writ or leading pfocess, to take sufficient 
security from the person so applying, "conditioned that he will prose- 
cute such suit, and, in case of failure, pay to the defendant all such 
costs and damages as may be awarded against him." What is meant in 
a bond taken under this act, by "prosecution of the suit," and by "fail- 
ure" therein, is beyond doubt. They mean, on the one hand, a success- 
ful prosecution unto final judgment, and, on the other, a voluntary 
abandonment of the suit, or a final judgment against the plaintiff. Now, 
what good reason can be assigned why the same terms used in the con- 
dition of the bond Before us-so strikingly like the ordinary bond given 
by every plaintiff on instituting a suit a t  law-should receive a differ- 
ent meaning? The error into which the court below has fallen was 
probably occasioned by regarding the bond as an injunction bond, and 
thence inferring that the condition thereof ought to be interpreted by 
analogy to that which prevails in ord inary  injunction bonds. But i t  is 
to be noticed that the condition of these,  that is to say, wherever an in- 
junction issues to stay execution of a judgment a t  law, is positively pre- 
scribed by statute: "the complainant shall enter into bond with suffi- 
cient security before the master of the court of equity, whence the in- 
junction issues, for the payment into court of the sum complained of, 
and all costs, upon, the  d&soZutiow o f  t h e  injunction." The specific con- 
tingency upon which the entire obligation rests is the dissolution of 
that injunction. I f  i t  be dissolved, the bond necessarily becomes abso- 
lute. But no statute prescribes the form in which any other injunction 
bond shall be given. Upon the sound discretion of the judge, who makes 

a fiat for such injunction, depends the security to be demanded 
( 5 6 )  from the applicant. And upon the terlns of that security de- 

pends the liability of him or them who enter into it. 
The order of the court of equity that the plaintiff have leave to put 

the bond in suit has no other effect than to save her from the penalties 
of a contempt for bringing an action thereon without permission. It 
cannot modify the character of the instrument. 

PER CURIAM. Venire de novo. 
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SEABURY TREDWELL ET AL. V. BURWELL REDDICK. 

1. The entering upon, ditching, and making roads in a cypress swamp for the' 
purpose of getting shingles therein, and cutting down the timber trees 
and making shingles out of them, is in law a possession of the swamp. 

2. The constructive possession of land arising from title cannot be extended 
to that part of it whereof there is an actual adverse possession, whether 
with or without a paper title. 

3. The action of trespass cannot be maintained without possession. 

TRESPASS quare clausurn fregit for cutting timber in a cypress swamp, 
tried at  WASHINGTON, on the last circuit, before Pearsom, J. 

The plaintiffs read two grants to Charles Johnson: one dated 1796, 
for 5,000 acres, and the other dated 1797, for 8,000 acres, and then 
offered much testimony to show that these two grants included the locus 
im quo. The plaintiffs then produced regular mesne conveyances from 
Johnson to themselves-the deed to themselves bearing date in  1835. 
It was then proved by the plaintiffs that in 1834, before the execution 
of the deed to them, they entered into the swamp and took actual pas- 
session of &part,  claiming the whole, and were in possession get- 
ting out shingles at  the date of the writ in 1836; and that they ( 57 ) 
had continued in possession all the time from 1834, before the 
date of their deed, up to the time when the writ was issued. They fur- 
ther proved that in  1833 the defendant had entered into the swamp, 
cut several ditches, made roads, and had commenced cutting down and 
making shingles out of the timber trees rendered accessible by means 
of these ditches and roads, and continued to make shingles out of the 
timber thus situated from 1833 up to the issuing of the writ. I t  was 
also in proof that in 1833 the defendant had erected tents on the land 
convenient to his roads, for the accommodation of his hands and 
mules, and had kept, the hands, mules, and carts a t  work in the swamp 
from 1833 to the date of the writ. It was proved further that the 
swamp was not fit for the purposes of cultivation, and could not be in- 
habited, and could only be used in the manner in  which the defendant 
used it, for getting shingles by the means above stated. I t  was proved 
further that the place where the plaintiffs got out shingles was a mile 
and a half from the place where the defendant got them. 

At this stage of the trial the court suggested to the plaintiffs' counsel 
that there seemed to be two objections to a recovery: (1)  The defend- 
ant's being in the actual occupation of the locus in quo at the date of 
the plaintiffs' deed. (2 )  The defendant's continuing in the actual occu- 
pation of the locus in quo from 1833, before the date of the plaintiffs' 
deed, up to the time of the issuing of the writ, without an entry. The 

Vol. 23-4 49 



1,N T H E  SUPREME COURT. 

counsel replied to the first objection, that the defendant had not been 
in the actual occupation of the locus i n  quo, but must be considered as 
having committed so many distinct small trespasses, by going upon one 
spot and staying there until he could cut down a tree and make i t  into 
shingles, and then abandoning that spot" and going to another; and fur- 
ther, that his possession, supposing it were considered a possession, was 
not adverse, for he had shomn no sort of title. To the second objection 
the reply was, that in addition to the idea that the defendant had no 
occupation, but was simply guilty of so many distinct t~espasses, the 

plaintiffs having shown a title, and having actual possession of 
( 58 ) a part, were in law considered in the possession of the whole 

tract covered by their title. 
The court expressed the opinion that the proof made out a case of 

occupation, and not simply several distinct trespasses, as to all the 
land and timber trees made accessible by their ditches and roads, in- 
asniuch as that was the only way in which the swamp could be used or 
occupied; and, secondly, that a possession of a part  under title gave 
possession of the whole, unless a part was actually occupied by another 
person, in which case the possession did not extend by force,of the title 
to the part so held in actual adverse possession, whether the occupant 
had or had not a paper title; and that it was necessary for the plain- 
tiffs to obtain possession of the part occupied by the defendant by means 
of an ejectment, or otherwise, before an action of trespass could be 
maintained. 

The plaintiffs, in submission to this opinion of the court, took a 
nonsuit and appealed. 

ill. Haughton, for plaintiffs. 
A. Moore for defendant. 

GASTON, J. The opinion expressed by his Honor on the trial of this 
cause seems to us entirely correct.' Upon the evidence, i t  cannot be 
questioned, we think, but that the defendant was in actual possession of. 
the locus i n  quo before, at, and after the date of the plaintiffs' deed, 
down to the institution of this action. I t  was a possession as decided and 
notorious as the nature of the land would permit, affording unequivocal 
indication to all persons that he mas exercising thereon the dominion 
of owner. Burton v. Caruth, 18 N.  C., 2 ; Simpson v. Blount, 14 N. C., 
34. The actual occupation of the plaintiffs has never approached within 
less than a mile and a half of the part of the swamp thus held by the 
defendant. The constructive possession, asising from title, cannot be 
extended to that part whereof there is an actual opposing po~ession, 
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whether with or without a paper title. Graham v. Houston, 15 N .  C., 
232. And, without possession, the action of trespass cannot be main- 
.tained. The judgment of nonsuit is 

PER CURIAM. Affirmed. 

Cited: Patterson v. Bodenhammer, 33 N. C., 9 ; Loftin v. Cobb, 46 
N. C., 412; Gudger v. Hensley, 82 N.  C., 484; S. v. Reynolds, 95 N.  C., 
618; 1McLean v. Smith, 106 N.  C., 178; Roberts v. Presto%, ib., 420; 

'McLean v. Bmith, 114 N. C., 365; Hamilton v. Icard, ib., 538; Shafer 
v. Gaynor, 117 N .  C., 21; Berry v. McPherson, 163 N .  C., 6 ;  Coxe v. 
Carpenter, 157 N.  C., 560; Locklear v. Savage, 159 N .  C., 238. 

T H E  STATE v. ELIZABETH BUCHANAN ET AL. 
(59)  

After a motion to quash an indictment containing two counts, one of which is 
defective, the officer prosecuting for the State may enter a nolle flrosequi 
as to the defective count, which will remove the grounds for the motion 
to quash, and leave the defendant to be tried upon the charge contained 
in the good count. 

THE defendants were charged in an indictment containing two counts. 
I n  the first count they were alleged to have feloniously taken and car- 
ried away a bar of iron, of the value of 50 cents; and in the second, to 
have feloniously and unlawfully received of a person to the jurors un- 
known a bar of iron of the value of 50 cents, well knowing the said bar 
of iron to have been feloniously stolen. contrary t o  the statute, etc. 
After pleading not guilty, the defendants, a t  CABARRUS, on the last 
Pall  Circuit, before Dick, J., moved to quash the indictment. Before 
the motion was decided by the court, the solicitor for the State en- 
tered a nolle prosequi as to the second count in the indictment; but the 
court, notwithstanding, quashed the indictment, and the solicitor there  
upon appealed. 

The Attorney-GeneraZ for the Btate. 
Barringer for defendants. 

DANIEL, J., after stating the case: I n  S. v. Thompson, 10 N.  C., 
613, this Court decided that the Attorney-General has a discretionary 
power to enter a nolle proseqzlii, for the proper exercise of which he 
i s  responsible. The Court never has interfered with the exercise of 
this power, though they certainly would do so if it were oppressively 
used. In  Commonwealth v. Wheeler, 2 Mass., 172, Parsons, C. J., said 
that  the power of entering a nolle prosequi is to be exercised a t  the dis- 
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cretion of the Attorney-General, who prosecutes for the Government, 
and for its exercise he alone is responsible. Lord H o l t  to the same 
effect, C Mod., 262. I f  the Attorney-General can enter a nolle prosequz 

to the whole indictment, he, in analogy to the practice in civil 
( 60 ) proceedings, must have the power to enter it to any count in the 

indictment; for each count should charge the defendants as if 
they had committed a distinct offense. 1 Chitty Cr. Lam, 249, $79. 
The defendants having been discharged by the nolle prosequi from 
observing their day in court on the second count, they then stood charged 
on the first count only, which is a good and sufficient indictment for 
larceny, and there was no ground for the court to quash. We think the 
judgment must be reversed, and the defendants directed to be put upon 
their trial. 

PER CURIAM. Reversed. 
NOTE.-A nol. pros, cannot be taken without the assent of the court. 8. v. 

Moody, 69 N. C., 531; S .  v. Conly, 130 N. C., 684. 

JAMES C. STEPHENS v. REUBEN B. BATCHELOR ET AL. 

Where an action is brought in the county court against two defendants, who 
plead severally, and a verdict and judgment are rendered in favor of one 
and against the other defendant, the latter may alone appeal from the 
judgment rendered against him. 

THE plaintiff brought an action on the case, in  the county court of 
NASH, against the defendant Reuben B. Batchelor and three others, for 
aiding and assisting in the removal of a debtor of the plaintiff from the 
county. The defendants appeared and pleaded severally the general 
issue, and upon the trial a verdict and judgment were rendered in favor 
of the plaintiff against two of the defendnnts, and against the plaintiff 
as to the other two defendants; whereupon the defendants against whom 
the verdict and judgment were given appealed to the Superior Court; 
in  which, on the last circuit, before ATash, J., a motion was made to dis- 
miss the appeal, upon the ground that a part only of the defendants had 
taken it. The motion to dismiss mas overruled, and the plaintiff ap- 
pealed to the Supreme Court. 

( 61  ) B. F. Moore and  Ba t t l e  for plaintif f .  
T h e  At torney-Genbral  for de fendan t s .  

GASTON, J. We think the Superior Court properly refused the plain- 
tiff's motion. The point presented by i t  must be regarded as one 
quite settled by previous adjudications. 'In S h a r p e  v. Jones ,  7 N .  C., 
306, where an action had been brought against several defendants, 
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and the plaintiff obtained a judgment against one only, it was held 
that he had a right to appeal. This case has been repeatedly no- 
ticed in subsequent adjudications, and always recognized as laying down 
the true doctrine. See Hicks v. Gilliam, 15 N .  C., 217; D u n w  v. Jones, 
20 N. C., 291. That doctrine is, that where there is a joint judgment, 
the appeal must be prayed by all against whom i t  is rendered, but where 
there are several judgments, or a judgment several in  its parts, he may 
appeal alone who is alone aggrieved thereby. I t  has been said that this 
ought not to be. I t  is argued that when, in  an action against two, a 
verdict is rendered against one defendant, and in favor of the other, 
the defendant complaining of the verdict cannot have i t  set aside so 
f a r  as it is against him only, and a new trial awarded, and that, accord- 
ing to this analogy, he ought not to be permitted to obtain a trial de 
novo for himself by means of an appeal to a Superior Court. Now, it 
is to be remarked that the rule of practice referred to has been felt and 
acknowledged to be sometimes an inconvenience; and, on that account, 
where justice seemed strongly to protest against it, as in  criminal prose 
cutions, i t  has been openly disregarded. See King v. Mawby, 6 Term, 
619. Besides, an appeal, for the purpose of a trial de novo of the issues, 
is itself an entire departure from common-law principles; and 
there is no reason why, in  making this departure, the analogy of ( 62 ) 
the common-law usages should be any further observed than the 
purposes of justice require. It has been objected, too, that the rule, 
whatever it may be, ought to be mutual; that in the cases put, the plain- 
tiff cannot appeal solely from the judgment rendered in  favor of one 
of the defendants, and therefore a defendant should not be allowed to 
appeal from the judgment rendered against him. But there is no 
foundation for this complaint of a want of mutuality. Each party is 
allowed to appeal, and the appeal must be from the whole judgment, 
so far  as the appellant is interested. The convicted defendant is a 
stranger to every part of the judgment except that which is rendered 
against him, whereas the plaintiff is a party to the whole judgment, 
with respect to all and every of the defendants. The distinction is pre- 
cisely the same which prevails in the prosecution of writs of error. The 
plaintiff in  the original action suing out a writ of error must pray the 
reversal of the entire judgment. But where in an action one defendant 
has judgment, and the plaintiff recovers against the other, the latter 
may alone bring error to reverse the judgment rendered against him- 
self. Cannon v. Abbott, 1 Lev., 210; Olive? v. Hanning, 1 Ld. Raym., 
691 ; Vaughan v .  La&man, Cro. James, 138. 
PER CURIAM. Affirmed. 

Cited: Jackson v. Hampton, 32 N. C., 604. 
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JORDAN GATLING v. ASA D. LIVERMAN. 

No appeal can be taken by one who has procured himself to be made a party 
defendant, from an order of the county court confirming the report of the 
justice and freeholders under the act of 1834, ch. 22 (1 Rev. Stat., ch. 104, 
sec. 7), which provides for turning a public road on the applicant's own 
land. 

PROCEEDING by the plaintiff' under the act of 1834, ch. 2 2 , l  Rev. Stat., 
ch. 104, see. 7, to turn a public road on his own land. The report of the 
justice and freeholders was duly returned to the county court of HERT- 
FORD, and Asa D. Liverman was, upon his application, made a party de- 
fendant, whereupon the court, after hearing the cause upon the said 
report and the evidence produced by the parties, ordered the report to 
be confirmed, and the defendant appealed to the Superior Court, where 
a motion was made by the plaintiff's counsel, on the last circuit, before 
Peawon,, J., to dismiss the appeal. This motion was refused, and his 
Honor proceeded to hear the cause, and thereupon refused to confirm the 
report, but ordered the proceeding to be dismissed, and the plaintiff 
appealed to the Supreme Court. 

A. Moore for plaintiff. 
I ~ e d e l l  for defendant. 

RUBFIN, C. J. There is but one point in the case proper for the con- 
sideration of this Court. That is on the motion of Gatling to dismiss - 
the appeal because no appeal lies in such a case. On that question our 
opinion differs from that of the judge of the Superior Court, and is 
that the appeal ought to have been dismissed. 

Before the act of 1813, 1 Rev. Stat., ch. 104, secs. 2, 3, there was , , 

no appeal from an order of the county court refusing or ordering the 
laying out a public road. Hawbins  v. Randolph, 5 N. C., 118. 

( 64 ) That act prescribes the method in future, for opening, turning, 
or discontinuing a road, and enacts that it shall be only on peti- 

tion in  writing; and froin the decision thereon gives an appeal to any 
person dissatisfied therewith. To the end that the citizens generally 
may have an  opportunity of opposing the prayer of the petition before 
the court, and of appealing, notice of the proceeding is to be given in 
a particular manner. Afterwards came the act of 1834, ch, 22, 1 Rev. 
Stat., ch. 104, see. 7, to provide for the special case of an application 
by one to turn or alter a road altogether on his own land. I t  is unneces- 
sary to enumerate all its provisions, since it is only material at  present 
to observe that it is plain it was intended to dispense with the written 
petition, and with notice of the application to court, or other notice to 
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any person, except only to the overseer, a s  to the time and place of the 
meeting of the justice of the peace and freeholders; and to observe fur- 
ther, that there is  no provision in  the act for an appeal. The fair con- 
struction of this statute, from the nature of the subject, and from the 
silence of the law upon the point, is that it was not intended to allow 
an  appeal. As the power of the court, under the act, is limited to a case 
in  which the road is wholly on the land of the person who applies re- 
specting it, the Legislature takes the case entirely out of the operation 
of the act of 1813 ; and therefore, as we suppose, did not give an appeal. 
I t  w o ~ l d  seem that no other individual was considered as having a pri- 
vate interest in the question, and that the county court was regarded as 
possessing competent knowledge of the localities, and as affording a 
sufficient and safe protection to the interests of the public. This con- 
struction is further confirmed to our minds by the manner in which the 
enactments stand in  the Revised Statutes, ch. 104. By the sections 2 
and 3 the act of 1813, with its provision for an appeal, is reenacted. I n  
section 7 the act of 1834 is incorporated, having no provision for an 
appeal. Then in  sections 33, 36, and 38 we have the enactments respect- 
ing cart- and wagon-ways, and respecting the erection of gates across a 
public road; and in each of those cases an appeal is expressly given. 
When we thus find that in three instanies the Legislature has, in 
this single act, explicitly provided for an appeal, and in a fourth ( 65 ) 
case, of which the circumstances are peculiar, has made no such 
provision, the inference forces itself on us that i t  was intended in this 
last case that there should not be an appeal. 

Thus the question stands on the "act concerning road$." We think 
the "act concerning appeals," 1 Rev. Stat., ch. 4, leaves it as it was. 
The first section. as in the act of 1777. refers to suits inder ~ a r t e s :  and 
the enumeration in the second section includes only the proceeding by 
petition for a road or ferry, as under the act of 1813. 

We think, therefore, that the motion in  the Superior Court to dis- 
miss the appeal should have been allowed, and a procedendo issued to the 
county court confirming their order and directing its execution. 
PER CURIAM. Reversed. 
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WILLIAM K. McKINDER, SURVIVING PARTSER, ETC., v. THOMAS B. 
LITTLEJOHN, AD~IINISTRATOR O F  WILLIAM VAUGHN. 

1. Where the attesting witness to a bond is  dead, its execution may be proved 
by proof of the witness's handwriting; but if such evidence cannot be 
had, then proof of the obligor's handwriting is  admissible; but before - the latter testimony will be received, the party offering the bond for pro- 
bate must show to the court that he has done all in his power, with- 
out effect, to procure evidence of the handwriting of the attesting wit- 
ness. Hence, where i t  appeared that the subscribing witness to a bond 
had been clerk of the county court of a large, populous, and wealthy 
county, and had been dead only twenty-five years, i t  was Held not to be 
sufficient for admitting testimony of the obligor's handwriting to show, 
by one witness only, that he did not know the subscribing witness's hand- 
writing, and did not know of any person who did have such knowledge. 

2. The presumption of the payment of a bond, raised by a forbearance for 
twenty years (or for ten years since our act of 1826, 1 Rev. Stat., ch. 65, 
see. 13), may be repelled by evidence that the debtor had not the means 
or the opportunity of paying; and the repelling of the presumption will 
not be hindered by the fact that the debtor had a reversionary interest 
in certain slaves, but which did not vest in possession until a short time 
before the  suit was brought, 'when i t  did not appear that  the creditor 
knew of the existence of the reversionary interest, and i t  was evident 
that i t  was not, in fact, applied to the payment of the debt. 

3. A payment by an administrator of the assets of his intestate to the next 
of kin, within less than two years after his qualification, and without 
taking refunding bonds, will not support the plea of fully administered 
against a nonresident creditor who has brought his suit within three 
years from the time when the administration was taken. 

4. The act of 1715 (1 Rev. Stat., ch. 65, see. 11) will not operate as a bar to 
creditors not suing within seven years from the death of the debtor when 
there is no executor or administrator on the estate of the decedent dur- 
ing that time. 

DEBT, upon a penal bond, to which the defendant pleaded nort est 
factum, payment, fully administered generally and specially, and the 
acts of 1715 and 1789 for the protection of executors and administra- 
tors; and upon the trial at  GRANVILLE, on the last circuit, the defendant 

filed the following bill of exceptions: 
( 67 ) "Be it remembered that on the trial of the issues joined be- 

tween the parties in this cause, before the Holzorable Johlz M. 
Dick, presiding judge of the said court, the plaintiff produced a paper- 
writing dated 19 August, 1811, purporting to be an obligation, and pur- 
porting to have been sealed and delivered by the defendant's intestate 
and one John Vaughn, for the penal sum of $3,120.60 to McKinder & 
White, with a condition underwritten to be void on the payment to 
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the said McKinder & White of $1,560.30 on or before 21 August; and i t  
being admitted by the defendant that the mercantile firm of McKinder 
& White consisted of the plaintiff and one John White, who, since 19 
August, 1811, and before the bringing of this action, had departed this 
life, whereby the right of action on all demands which had been due 
to the said Mcliinder & White had inured to the plaintiff, the said 
plaintiff produced as a witness one Thomas Vaughn, who deposed that 
he was well acq~ainted with Henry J. Burgess, whose name purported 
to be attached as that of an attesting witness to the said paper-writing; 
that he resided in iiaiifax County, in this Stace, a i  and Sefoie 1811, 
and was clerk of the county court there for several years, about that 
period; that he resigncd the said office soon after, and died in  1815; 
that he (the witness) had no knowledge of the handwriting of the said 
11. J. Burgess, except from having examined, within three months be- 
fore this trial, {lie records of the county court of Halifax during the 
time he was clerk thereof, and which records the witness supposed to 
have been kept in  his handwriting; that the said 11. J. Burgess had 
one brother now sui*viving him in  Halifax, who was not more than 15 
years of age at  the dcath of the said H. J. Burgess; and that witness 
did not know that his said brother had any acquaintance with the hand- 
writing of the said 11. J. Burgess; nor did witness know any one who 
had such acquaintance with his handwriting; and thereupon the plain- 
tiff's counsd, insisting that by this evidence he had sufficiently ac- 
counted for not offering proof touching the handwriting of the said 
supposed subscribing witncss, proposed to examine thc said Vaughn, 
Ihe witnew, as to the handwriting of the said supposed obligors; 
which was opposed hy the defendant's counscl, but allowed by the ( 68 ) 
judgc; and thereupon the defendant excepted. The said witness 
then deposcd that he was n-ell acquainted with the handwriting of the 
defendant's intestak, and of the said John Vaughn, who were his 
brothers, having often seen them write; and that he fully believed, from 
his said knowledge, that the signatures attached to the said papw 
m~i t ing  were in ihe true and genuine handwriting of the defendant's in- 
testate and the said John Vaughn respectively ; 2nd th~re~rpon  the plain- 
tiff's counsel prayed the qaid judge to admit and allow the said evidence 
as good and sufficient evidencc for the plaintiff on the said issue joined 
on the first plea of the defendant, and to instruct the jury that the said 
evidence, if believed by them, was full and wlfficient proof in law that 
the said paper-writing was the deed of the defendant's intcstate; and 
the judge admitted the said evidence, and gave the said instructions as 
prayed; and thereupon the defendant excepted. The plaintiff's counsd 
thereupon, in  order to repel the presumption of payment arising from 
the length of time, offered to prove, by the said Thomas Vaughn, that 
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at the date of the said obligation both the defendant's intestate and the 
said John Vaughn were entirely insolvent; that the said John was now 
living i n  Georgia, insolvent, having been so ever since the date of the 
said obligation; that the intestate, being so insolvent, removed to Ten- 
nessee i n  1811, and there commenced the practice of medicine; and a f t e ~  
remaining there two or three years, removed thence to the State o f  
Nississippi, and continued there until the time of his death, which was 
admitted by both parties to have been in 1819; that he married in Uis- 
sissippi, and left a daughter at  his death; and that, from time to time 
-- gfter his r e ~ o v d  mti! his death, the witness, whc was his brother, 
received letters from him, complaining that he continued in low cir- 
cumstances; that for some years, being affected with a disease which at 
length caused his death, he was thereby hindered in his practice, and 
that, in a letter shortly before his death, he commended his daughter to 
the kind offices of this witness. as he was not in a situation himself ta 
provide for her;  to which the 'defendant's counsel objected, but the ob- 

jection was overruled by the judge, and the evidence offered was 
( 69 ) received, and the defendant's counsel excepted. And thereupon 

the said witness, having been examined, and having given &i- 
dence in manner and to the effect aforesaid, although it was admitted 
by the plaintiff's counsel that in 1816 an uncle of the said intestate had 
died and by his will had bequeathed to the said intestate several negro 
slaves in remainder, after the death of the widow of the said testator, 
who departed this life in 1833, and the slaves came to the hands of the 
defendant, as his administrator, in 1835, being then of the value of the 
plaintiff's demand; yet the plaintiff's counsel insisted that, upon this 
evidence, i t  should be left to the jury whether they were satisfied, upon 
the consideration thereof, that both the obligors were unable to satisfy 
the plaintiff's demand, f&m the execution o r  the bond, and continualfy 
afterwards, and if they were so satisfied, to find the presumption of 
payment repelled; and the judge accordingly left the evidence to the 
jury, and instructed them that if they were satisfied thereby of the con- 
tinued inability to pay of both the obligors, from and after the execu- 
tion of the said obligation, t h q  should find against the defendant on his 
plea of payment; and to this decision and instruction the defendant ex- 
cepted. And thereupon the defendant's counsel, in  support of the de- 
fendant's plea of fully administered, admitting that he administered in 
1835, and then receired nine negro slaves, assets of his intestate, of 
value sufficient to satisfy the plaintiff's demand, proved that imme- 
diately thereafter he advertised for creditors to exhibit their demands as 
required by law; that at  the expiration of one year from his administra- 
tion he, having no notice of the plaintiff's demand, delivered over a11 
the said assets to the next of kin of his said intestate; and although he 
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had taken no refunding bond from the said next of kin, yet he insisted 
that, under the circumstances of the case, the plaintiff, as well as his 
deceased partner, having been always residents and citizens of Virginia 
(as was admitted by both parties), yet if, in paying over the assets to 
the next of kin, he had acted in perfect good faith, supposing, after the 
great length of time, that no creditors had any demands, having no no- 
tice of the plaintiff's demand then nor until more than two years after 
his administration-the jury were at liberty to find that the de- 
fendant had fully administered, and prayed the judge so to in- ( 70 ) 
atruot the jury, which instruction the judge refi~sec! to give; but, 
on the contrary, instructed the jury that inasmuch as the defendant had 
paid over the assets without the two years delay after his administra- 
tion required by the statute, and without taking a refunding bond, he 
had not shown a full administration; and that therefore the jury ought 
to find on the said plea for the plaintiff. And the defendant's counsel, 
admitting that no administration of the estate of the intestate had ever 
been granted before November, 1835, within three years of the com- 
mencement of this suit, prayed the judge to instruct the jury to find for 
the defendant on his fourth plea of the seven years bar by the act of 
1715, under the facts above stated, which instruction the judge declining 
to give, the defendant excepted." 

The jury returned a verdict for the plaintiff on all the issues, upon 
which he had judgment, and the defendant appealed. 

Badger for de f  endand. 
Battle for plaintiff. 

GASTON, J. The Court is of opinion that the first of the exceptions 
taken by the defendant in this case is well founded. Rules of evidence, 
once settled, become rules of law, and cannot be departed from upon 
theoretic notions of propriety or the suggestions of expediency. Among 
these rules, the following, as we believe, are well settled in  the country 
of our ancestors, and we are confident have been regarded as established 
in  this State for the last half century: When the execution of an instru- 
ment, attested by one or more subscribing witnesses, is required to be 
proved, the party propounding it must call one at least of the subscrib- 
ing witnesses to prove it, or show that proof, by means of an attesting 
witness, is not in his power. When this is shown, the next evidence in 
the order of proof is evidence of the handwriting of the subscribing wit- 
nesses, or one of them. But  if this also be unattainable, then the 
party producing the instrument is allowed to give evidence of the hand- 
writing of the party by whom i t  purports to be executed. 1 Starkie Ev., 
320 t o  330; Jones .z.. Rrimkley, 2 N. C., 20; Jones v. Blount, ib., 238. 

59 . 
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( 1 2  ) Whenever proof of an inferior grade is brought forward, i t  
shall not be received until the court is satisfied that proof, supe- 

rior in order, is not within the power of the party. Now, it is clearly 
impossible to lay down a precise rule of law as to what circumstances 
must be shown to convince the court that the party tendering inferior 
evidence has done his best to procure the superior evidence. I f ,  there- 
fore, in this case, the judge below had stated on the record, as a conclu- 
sion of fact, which he drew from the testimony submitted to him, that 
i t  mas not in the power of the plaintiff to procure evidence of the hand- 
writing of the attesting witness, or if the circumstances ~"hich, hs has 
cansed to be there stated were such as would warrant a reasonable infer- 
ence that this evidence was unattainable, we might well hesitate in re- 
versing this judgment. But the case neither sets forth such a concl~mion 
as having been drawn, nor will i t  authorize us to presume that i t  was in 
fact drawn by his Honor. The attesting witness, when alive, was the 
clerk of the county court of a large, populous, and wealthy county. He 
had been dead but twenty-five years before the trial. Not an effort was 
shown to have been made in the county of the witness's residence to pro- 
cure proof of his handwriting. So far  from there being room to pre- 
sume that witnesses as to the character of his handwriting could not be 
had, a doubt could scarcely be entertained but that very many such wit- 
nesses were to be found, if reasonable exertions were but used to discover 
them. 

The second exception, in the opinion of the Court, must be overruled. 
The presumption against a bond, raised from the lapse of twenty years, 
without a demand by the obligee or acknowledgment of the obligor, is, 
in one sense, a presumption of law. The law attributes to such lapse of 
time a technical operation; so that it is the duty of the court, if no 
opposing testimony be offered, to advise the jury to find the fact of pay- 
ment. But  the inference to he raised is an inference of fact, liable to 
be attacked, repelled, or confirmed by other testimony. And i t  is the 
duty of the triers of the fact, allowing to this technical presumption its 
prima fac ie  force, to find the fact as i t  may appear upon the proofs. 
Now, it seems to us that upon whatever ground this presumption rests, 

whether upon the probability of the fact of payment thence 
( 73 ) arising, or on a principle of policy that would shield men from 

the oppression of claims long negligently forborne, testimony of 
the kind and to the effect which was offered in this ca3e was pertinent 
and in  point, tending directly to encounter the alleged probability, and 
to account for the seeming negligence, and therefore fit to be submitted 
to the jury, and proper to influence their finding. We have heretofore 
declared our concurrence in the opinion expressed by Lord Eldon in 
Flandong v. Winter, 19 Ves., Jr., 199, "that the presumption raised by 
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a forbearance for twenty years may be repelled by evidence that the 
debtor had not the means or opportunity of paying." M a t t h e w s  v. 
Smith, 19 N. C., 287. Urson further reflection, we entertain the doc- 
trine still; and also, that if such evidence does satisfy the jury that in 
truth payment has not been made, it is their duty so to find upon the 
fact in issue. Nor do we think the circumstance relied on by the de- 
fendant is sufficient to withdraw the present case from the operation of 
this doctrine. The interest in  remainder which the defendant's intestate 
had in the negroes bequeathed by his uncle's will was, indeed, one which 
during the life of his uncle's widow might have been applied to the pay- 
ment of the debt now in  suit. But all supposition that i t  was so applied 
is repelled by the fact that all t h e  wegroes, upon the death of the tenant 
for life, came to the possession of the defendant. And so, if it could be 
brought home to the creditor that he knew of this interest in remainder, 
an inference of negligence, in forbearing for so many years from any 
effort to subject it to his demand, might be raised against him;  but, as 
the intestate himself forbore wholly, notwithstanding his necessities, 
from making any use of this interest, it might be that he was ignorant 
thereof, and still more probable that these creditors knew not of it. How 
this might be was a circumstance fit to be considered by the jury. 

We are clearly of opinion that the third exception is unfounded. The 
delivery of the assets of the intestate, by the defendant, to the next of 
kin, before the expiration of two years from his qualification, and with- 
out taking refunding bonds, is not a legal administration of the 
assets against a creditor. Undoubtedly, there are some few-they ( 74 ) 
are very few-requisitions imposed by our acts of Assembly upon 
the executors and administrators of deceased lsersons which cannot be 
performed by, and are manifestly inapplicable to, those whose testators 
or intestates did not reside amongst us. By  a legitimate construction of 
the acts so far, and so far  only, as these requisitions are inpracticable 

' 

and inapplicable, such executors and administrators are excused there- 
from. But, with this exception, all who here take probate of wills, or 
obtain letters of administration of the estate of deceased persons, are 
bound to observe the laws here in force for the government of executors 
and administrators. 

Upon the last exception we have felt much perplexity. After every 
effort, we find i t  impossible to reconcile to each other the decisions which 
have been made upon the act of 1715, 1 Rev. Stat., ch. 65, see. 11. 
The difficulty of admitting any equitable exposition of the act without a 
violation of its language has a t  times caused a strict adherence to its 
terms. At other times, the shocking injustice resulting from a literal 
interpretation has obtained for it an equitable construction, almost in 
defiance of i t i  words. Under these circumstances, we feel i t  our duty to 
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consider the latest adjudications as fixing the true principles of the act. 
Jams v. Brodie, 7 N.  C., 594, and Godley v. Taylor, 14 N.  C., 178, have 
established that the injunction on creditors to make claim within seven 
years after the death of the debtor, under the penalty of being utterly 
barred of any recovery against his estate, does not apply when there is 
no person in being authorized by law to make the claim, or where the 
claim itself is in a state not then to be prosecuted, and these decisions 
are avowedly made upon the ground that, until there be such a person 
to make claim, and such a claim as can be prosecuted, there is no cause 
of action; and the bar of the act of 1718 does not begin to run. Unless 
this ground be abandoned, it must also be heid that uniess there be a 
person against whom claim may rightfully be made, the bar of the 
statute does not attach. I t  is indispensable to the prosecution of a claim 
that there should be a person in being against whom it may of right be 

demanded, as that there should be a rightful claimant in exist- 
( 76 ) ence to bring it forward, or that the claim be of such a nature as 

that its performance may be demanded. The moment i t  is estab- 
lished that this act is in the nature of an act of limitation, the bar of 
which does not begin to run until there is a cause of action, that moment 
i t  follows that the want of a representative of the debtor, as well as of a 
representative of the creditor, takes the case out of the bar of the statute. 
Cause of action is the right to prosecute an action with effect; and, 
legally, a cause of action does not exist until there be a person in  exist- 
ence capable of suing, and also a person against whom the action may 
be brought. See Douglas v. Forrest, 4 Bing., 686; 15 E. C. L., 113; 
Murray e. East India Co., 5 Barn. and A41d., 204; 7 E. C. L., 66; Web- 
stw v. Webster, 10 Ves., Jr., 93. 

For  errors assigned by the defendant in the first exception, 
PER CURIAN. Venire de novo. 

Cited: Wood v. Dean, post, 231; 8. v. Holeombe, 24 N.  C., 216; 
XcKinder v. Littlejohn, 26 N.  C., 202; Carrier v. Harnpton, 33 N .  C., 
311; Warliclc v. Bamett, 46 N. C., 541; Walker v. Wright, 47 N.  C., 
157; Penrsall 2%. Houston, 48 N. C., 347; Rallard v. Ballard, 75 N ,  C., 
J92; Rogers v. Grant, 88 N .  C., 443; Howell v. Ray, 92 N.  C., 512; 
Angier v. Ho~uard, 94 N .  C., 29 ; Long v. Clegg, ib., 766; Daniel v. G&z- 
zard, 117 N. C., 111; Bright v. Marcom, 121 N .  C., 87; Copeland v.  
Collins, 122 N.  C., 623, 627. 
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THE STATE v. JARROTT, A SLAVE. 
(76) 

1. The great distinction between homicide committed with malice and that 
committed in  a transport of passion suddenly excited by a grievous provo- 
cation is  as  steadily to be kept in view in the trial of a slave charged 
with the murder of a white man as  in that  of a white man charged with 
the murder of his equal, or of a slave. But the same matters which 
would be deemed in law a suficient  provocation to free a white man, who 
has committed a homicide in a moment of passion, from the guilt of mur- 
der, will not have the same effect when the party slain is a white man 
and the offender a slave; for though among equals the general rule is 
that words are  not, but blows are, a sufficient provocation, yet there may 
be words of reproach so aggravating when uttered by a slave as to excite 
in a white man the temporary fury which negatives the charge of malice; 
and this rule holds without regard to the personal merit or demerit of the 
white man. 

2. The insolence of a slave will justify a white man in giving him moderate 
chastisement with a n  ordinary instrument of correction a t  the moment 
when the insolent language is used, but it  will not authorize an excessive 
battery, as  with a dangerous weapon, nor will i t  justify an attack upon 
the slave for even moderate correction, if the insolence be past a t  the 
time. 

3. The rule that  where parties become suddenly heated, and engage immedi- 
ately in  mortal conflict, fighting upon equal terms, and one kills the other, 
the homicide is mitigated to manslaughter, applies only to equals, and 
not to the case of a white man and slave, i f  the slave kill the white man 
while fighting under such circumstances. 

4. An ordinary assault and battery, committed by a white man upon a slave, 
will nat be a sufficient provocation to mitigate a homicide of the former 
by the latter f rom murder to manslaughter; but a battery which endan- 
gers the slave's life will be a sufficient provocation to produce that result. 
In the cases between these extremes, that is a legal provocation of which 
it  can be pronounced, having due regard to the relative condition of the 
white man and the slave, and the obligation of the latter to canform his 
instinct and his passions to his condition of inferiority, that  i t  would pro- 
voke well disposed slaves into a violent passion. 

5. Although there be a legal provocation, yet a homicide will be murder, if 
committed under such circumstances of cruelty a s  manifest the thoroughly 
wicked heart. And cruelty, when the facts from which i t  is to be inferred 
all distinctly appear, is  an inference of law, and, therefore, properly 
drawn by the court. But where no more is stated than that several blows 
were struck with a stick of curled hickory of the ordinary size, and with 
the larger end thereof, without stating more of the nature of those blows 
than that  one of them was mortal, the facts 'are not so set forth as to 
leave the question of cruelty as  one for legal inference. 

6. If the weapon with which a homicide was committed were nat  of the char- 
acter called deadly, that is, likely to produce death or great bodily injury, 
the homicide would not be murder, although committed without legal 
provocation. And there are many cases in which the court can distinctly 
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see, from the nature of the instrument used, whether it be of a deadly 
character or not; and, therefore, need not that the jury should directly 
find the fact for their information. But where it only appears that the 
weapon used was a stick of curled hickory of the ordinary size, and that 
the slayer struck with the larger end thereof, it falls peculiarly in the 
province of the jury to ascertain whether such a weapon, so used by the 
slayer, was likely to produce fatal consequences or  not. 

( 7 7 )  THE prisoner, a slave, was indicted at PERSON, on the last cir- 
cuit, before Dick, J., for the murder of one Thomas Chatham, a 

white man. The solicitor for the State called as a witness one John T. 
Brooks, a white boy, about IS p a r s  of age, who stated that he went ~ i t h  
the deceased, who was 18 or 19 years old, to a fish-trap in the neighbor- 
hood, where several slaves were collected, on Saturday night; that the 
witness and the deceased were the only white persons present; and that 
they remained there until about two or three hours before day, when 
Chatham was killed; that the prisoner and one Jack Hughes, a free 
ne,gro, played cards, and differed about the game, when they called on 
the deceased to keep the game for them, which he did for some time, 
until a second difference took place between the ,parties, and Hughes 
refused to play longer; that the prisoner had a lay2-cent piece of coin 
upon a handkerchief on which they had been playing, which fell off 
among the leaves when he jerked up the handkerchief; that the prisoner, 
shortly after, went and looked for the piece of money, where it had 
dropped; and, not finding it, said that ha saw his ninepence walk into a 
white man's pocket, and that any white man who would steal a negro's 
money was not too good to unbutton a sheep's collar; that the prisoner 
further said that the deceased was raised and had lived on stolen sheep; 
that the prisoner. then charged the deceased with stealing his money, and 

told him if he did not g i ~ e  it up he would kill him, and brandished 
(78) a stick over the head of the deceased; that the prisoner further 

told the deceased that he had his ninepence in his left jacket 
pocket, upon which the deceased requested the prisoner to search him, 
which the latter refused to do; that the deceased then turned out his 
pockets, and the prisoner then cursed him, and told him that he had the 
money in his shoes ; upon which the deceased took off his shoes and stock- 
ings; that shortly afterwards, some of the company got a light, and in 
searching, found the piece of money in the leaves, near where the de- 
ceased stood when he turned out his pockets and pulled off his shoes, and 
six or seven steps from the spot where the prisoner jecked up his hand- 
kerchief, as before stated; that the deceased then took a seat near the 
fire, and the prisoner continued to abuse him, using very indecent and 
insolent language towards him; that the deceased then asked the witness 
for his knife, saying that he wished to cut his nails; that the witness 
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handed his knife to the deceased, who then told the prisoner that if he 
did not hush, he (the deceased) would stick his knife in  him; upon 
which the prisoner drew his stick, and told the deceased to do it if he 
dared; that the prisoner continued to use insulting language to the de- 
ceased, who took up a piece of a fence rail about as long as the witness's 
arm, and, having the knife still in his hand, made at  the prisoner, and 
ran him twice around the fire, and then ran him off, and returned, him- 
self, to the fire; that the prisoner soon after returned within ten or 
eleven steps of the fire, and said something, which the witness did not 
understand; upon which the deceased took up the piece of rail, and, 
having the knife still open in his hand, went towards the prisoner; that 
the witness then heard two blows, and, upon going to the place, found 
the deceased on the ground. The witness described the stick of the 
prisoner to be about 3 feet long, made of curled hickory, about the size 
of a common walking cane, larger at the butt end, and with a string 
attached to the small end, to fasten around the prisoner's wrist. The 
knife was exhibited in court, and was a common-sized pocketknife, the 
blade about 3 inches long and sharp at  the point. 

A negro slave by the name of Isaac was then called as a wit- (79) 
ness for the State, and concurred, in most points, with the wit- 
ness Brooks. He  stated that the deceased and the prisoner gave each 
other the damned lie, when talking about the ninepence; and, also, that 
the prisoner had his stick in his hand during the quarrel ; but he did not 
see him shake i t  over the deceased's head. He  stated, also, that after the 
money was found, the quarrel ceased for a short time-perhaps fifteen 
minutes-when the deceased renewed the quarrel, and swore he would 
kill the prisoner, and made at him, as described by the witness Brooks. 
Isaac also stated that as the deceased approached the prisoner he heard 
the latter tell him not to hit or strike him. The witness heard a blow, 
and, upon looking towards the parties, saw the deceased falling, and saw 
the prisoner strike him four or five blows with the stick above spoken of. 
I n  all his other statements this witness fully sustained Brooks. 

Nathan Jones, a free negro, was next examined by the State. H e  
fully sustained Brooks, except that he concurred with Isaac in stating 
that there was a cessation in  the quarrel, and that the deceased renewed 
it. This witness also stated that the prisoner did not shake his stick 
over the head of the deceased, but had it d r a m  back in a striking posi- 
tion. H e  also stated that he heard a blow, and looked at the parties, 
when he saw the deceased on the ground, and the prisoner strike him 
three or four blows with the stick before described. Two witnesses, who 
were examined on that subject, stated that the deceased had two wounds 
on the back part of the head, each about 2 inches in length; and one of 
the witnesses said that he inserted his finger about one-fourth of an inch 
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1 into one of the wounds, and found no resistance to its entrance. The 
deceased was described, by one witness, as small and slender for a boy 
of his age, and by another as not tall, but stoutly built. The prisoner 
was about 6 feet high, and of the ordinary size of negroes of that height, 

1 and was about 23 years of age. 
The prisoner examined Jack Hughes, a free negro, who fully sustained 

Brooks and the other witnesses in  the general history of the transaction. 
H e  deposed further, that when the deceased approached the pris- 

( 80 ) oner, he struck a t  the prisoner and missed him, and the witness 
thought he was not near enough to reach him when he struck; and 

that the prisoner immediately struck the deceased with his stick and 
knocked him down, and gave him several blows after he was on the 
ground. 

The witness Nathan Jones stated. also, that when the deceased renewed 
the quarrel, as before mentioned, he swore he would kill the prisoner 
that night; that if he did not, he would go to his master on Monday 
morning and have him whipped to his satisfaction, and he would then 
waylay h i m  and shoot him with a rifle. 

Alexander Jones was then called, and deposed that he was in company 
with the deceased when on his way to the fish-trap that night; that de- 
ceased said he wished that he had borrowed Mr. Long's knife, for he 
might get into a scrape, and if so, he would need it. 

The witness Brooh  deposed before the coroner that the prisoner told 
the deceased not to come to him, or he would knock him down. Upon 
his examination in  court he did not recollect that the prisoner had made 
such a remark to the deceased; nor did the witness remember that he 
had made such a statement before the coroner. 

The prisoner's counsel asked the court to instruct the jury, 
"1. That in trials affecting life a negro slave should not be convicted 

of murder unless a white man would be convicted on the same evidence. 
"2. That if the jury should be satisfied that the deceased did steal the 

ninepence from the prisoner, the deceased had no right to strike the 
prisoner, for insulting language, i n  consequence of i t ;  and in that aspect 
of the case the prisoner &as entitled to be regarded as a white man on 
this trial. 

"3. That if the deceased was advancing on the prisoner %pith the knife 
and piece of rail, and struck at  him with the latter immediately before 
the prisoner struck him with his stick, then it was a case of mutual 
combat; and although the prisoner might have courted the conflict, the 
killing would be only manslaughter. 

"4. That the deceased had no right to correct the prisoner, with the 
piece of rail or the knife, for insolent language, but ought to have 

( 81 ) applied to his master, o r  to a justice of the peace, for redress." 
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The court refused to give the instructions prayed for, but charged 
the jury "that if the prisoner used the insolent language, to the d e  
ceased, deposed to by the witnesses, the deceased had a right to correct 
him, although such language was used by the prisoner upon the supposi- 
tion that the deceased had stolen his money. That if they were satisfied 
that the prisoner used the provoking language to the deceased, as stated 
by the witnesses, the deceased had a right to whip him; and if, in the 
exercise of this right, the prisoner killed him, it would be murder, unless 
the prisoner had good reason to believe that the deceased would kill 
him or do him some great bodily harm. And, for the purpose of ascer- 
taining whether the prisoner had good reason to apprehend death or great 
bodily harm at  the hands of the deceased, i t  was proper for them to 
take into consideration the comparative size and bodily powers of the 
parties, and their weapons. That if the prisoner had good reason to 
apprehend either death or great bodily harm, it would extenuate the 
killing to manslaughter; but if not, it would be murder." 

The jury found the prisoner guilty of murder. A motion for a new 
trial was then made, which, being overruled, and sentence of death pro- 
nounced, the prisoner appealed. 

W .  A. Graham for prisoner. 
The Attormy-General for the State. 

GASTON, J. We are of opinion that the judge did not err in refusing 
to give the first instruction which was prayed for by the counsel for the 
prisoner. I t  is not questioned but that the prisoner was entitled 
to the benefit of all those humane principles of the common law ( 82 ) 
which, in indulgence to the frailties of human nature, extenuate 
the guilt of homicide from murder to manslaughter. The great distinc- 
tion between homicide committed with malice and homicide committed 
in a transport of passion suddenly excited by a grievous provocation, is 
as steadily to be kept in view in the trial of a slave charged with the 
murder of a white man as in that of a white man charged with the mur- 
der of his equal, or of a slave. But it cannot be conceded that the same 
matters which would be deemed in law a sufficient provocation to free a 
white man, who had committed a homicide in a moment of passion, from 
the guilt of murder will have the same effect when the party slain is a 
white man and the offender a slave. I t  has been authoritatively held 
that the killing of a slave by a white man may be reduced from murder 
to manslaughter by acts which, proceeding from a white man, would not 
in law constitute a sufficient provocation. Among equals, the general 
rule is that words are not, but blows are, a sufficient provocation; while 
in Tacketfs case it was declared that there might be words of reproach 
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so aggravating when uttered by a slave as to excite the temporary fury 
which negatives the charge of malice. S. v. Tackett, 8 N.  C., 217, 218. 
This difference in the application of the same principle arises from the 
vast difference which exists, under our institutions, between the social 
condition of the white man and of the slave; in  consequence of which 
difference what might be felt by one as the grossest degradation is con- 
sidered by the other as but a slight injury. And from the same cause it 
must necessarily follow that some acts which between white persons are 
grievous provocations, when proceeding from a white person to a slave-- 
whose passions are, or ought to be tamed down to his lowly condition- 
will not and cannot be so regarded. The degrees of homicide are indeed 
to be ascertained by common-law principles; but the principles them- 
selves are necessarily, in  their application, accommodated to the actual 
conditions of human beings in our society. 

Nor do we apprehend that there was error in  refusing to give the 
second instruction which was prayed for. I t  i s  the difference of condi- 

tion between the white man and the slave, as recognized by our 
( 83') legal institutions, and not the difference between personal merit 

and demerit, which creates a legal distinction between the suffi- 
ciency and insufficiency of the alleged provocation. This distinction, 
therefore, must be as broad as that difference, or i t  would not only be 
unsuited to the state of our society, and incompatible with the subordi- 
nation of ranks essential to the safety of the State, but would be too 
vague to be admissible as a legal rule. I t  may be that the white man 
who debases himself by a familiar association with a slave, and, in the 
course of that association, is guilty of acts of meanness like that attrib- 
uted, whether justly or unjustly, to the unfortunate deceased, has not 
claims to personal respect equal to those of the slave; but the distinc- 
tion of castes yet remains, and with i t  remain all the passions, infirmi- 
ties, and habits which grow out of this distinction. 

With respect to the fourth instruction prayed for by the prisoner's 
counsel, we hold that the judge did err in refusing it, and instead thereof 
directing the jury, as we understand him to have directed, that the de- 
ceased had a right, because of the prisoner's insolence, to attack the 
latter with the knife and fence rail. I n  8. v. Hale, 9 N. C., 582, i t  was 
decided that the battery of a slave, by any other than his master, was 
per se a public offense; but a t  the same time it was declared that such a 
battery might be justified, if not excessive, by circumstances which 
would form no justification for the battery of a white man. I t  was not 
attempted to define those circumstances-nay, i t  was pronounced im- 
possible to do so with precision. The nearest approach to a definition 
was that the circumstances must be of such a character as warranted 
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the apparent breach of the public peace, "under the habits and feelings 
of society, securing at the same time the white from injury and in- 
sult and the slave from needless violence and outrage." Where we can 
find a rule established, i t  is our duty to adhere steadily to it. Wherever 
our predecessors have declared it  impossible to draw the line, we dare 
not attempt it. 

We feel ourselves, therefore, bound to say that insolence of a ( 84 ) 
slave does not justify an excessive battery; and we cannot hesi- 
tate to hold that an assault with a sharp-pointed knife, 3 inches long, 
and a piece of fence rail of the length of one's arm, is an attempt to 
commit an excessive battery, because these are not lawful instruments 
wherewith to check or to correct insolence. The language of his Honor, 
indeed, is "that if the prisoner used the provoking language testified by 
the witnesses, the deceased had a right to whip him"; but by the phrase 
"whip" he must necessarily be understood as meaning to whip in the 
manner testified by the witnesses. But if the language used were in- 
tended to convey only the idea of moderate chastisement, by an ordinary 
instrument of correction, the correctness of that instruction would de- 
pend materially upon the fact whether the insolence had been discon- 
tinued or was going on at the moment of correction. Upon this point 
the testimony seems to have been contradictory, or, at  all events, was 
not free from doubt. One witness represented the reproachful language 
of the prisoner as continuing uninterrupted up to the moment of the 
conflict, while the other stated that i t  entirely ceased upon the finding 
of the piece of money. How the fact was it  was the preculiar province of 
the jury to determine; and, in determining that fact, i t  might be very 
material to ascertain what was the motive of the prisoner's return, after 
he had been chased off by the deceased, and what the manner of his 
behavior when he so returned. I f  the insolence had been cleady dis- 
continued, then the attack of the deceased upon the prisoner was for 
vengeance on account of past, ingolence, and not in order to stop con- 
tinuing abuse. And, on this point, we are instructed by our predecessors 
that it is not necessary, in any case, that a person who has received an 
injury, real or imaginary, from a slave, should carve out his own jus- 
tice; for the law has made ample and summary provision for the pun- 
ishment of all trivial offenses committed by slaves, by carrying them be- 
fore a justice, who is authorized to pass .sentence for their being pub- 
licly whipped. This provision, while it  excludes the necessity of private 
vengeance, would seem to forbid its legality, since it effectually protects 
all persons from the insolence of slaves, even where their masters are 
unwilling to correct them upon complaint being made. X, v. Hale, 9 
N. C., 585. 
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( 85 ) I f  we could reconcile such a course to a sense of duty, we 
should forbear from examining the case any further. The pris- 

oner was entitled to have the law applicable to his case correctly ex- 
pounded to the jury. This, in  our judgment, was not done; and, as the 
verdict may have been affected by that error, i t  is proper that he should 
have another trial. But i t  is impossible not to see that upon that trial 
the other questions which have been here argued must occur; and, there- 
fore, so fa r  as we have formed a decided judgment upon them, we can- 
not rightfully decline from now declaring it. 

One of these is crrnnectec! with the third instrnctios prayed f ~ k  by the 
prisoner's counsel. I f  it be the meaning of that instruction that the 
case of the prisoner falls within the rule which obtains where parties 
become suddenly heated, and engage immediately i n  mortal conflict, 
fighting upon equal terms, and one killeth the other, we are obliged to 
say that the case of the prisoner is not within that rule. I n  mitigating 
the offense to manslaughter, tchere death ensues upon a sudden rencoun- 
ter of this sort, the law shows its indulgence to that frailty of human 
nature which urges men, before they have an opportunity for reflection, 
to a compliance with those common notions of honor which forbid either 
to give way to or acknowledge the superior prowess of the other. Such 
notions spring from a sense of equality and the horror of personal dis- 
grace. They do not prevail-they ought not to exist-between those 
who cannot combat  with each other without degradation on the one hand 
and arrogance on the other. I f  that instruction is predicated upon the 
ground that the first assault, having been made by the deceased, consti- 
tuted a provocatio.n for the homicide committed by the latter, i t  then 
presents inquiries by no means free from embarrassment. 

As yet a precise rule has not been laid down by which to pronounce 
what unlawful interference with the person of a slave by a white man 
shall be deemed a provocation sufficient to excite that transport of pas- 
sion which, although a deadly weapon is used, may extenuate the killing 

of the assailant into manslaughter. And by whomsoever the 
( 86 ) attempt to prescribe such a rule shall be made, he will find i t  no 

easy task to form a rule which shall consist with the principles 
of public policy on the one hand and with the just claims of humanity 
on the other. The superior rank of the assailant, the habits of humility 
and obedience which belong to the condition of the slave-habits which 
are not less indispensable to his own well-being than required by the 
inveterate usages of our people-clearly forbid that an ordinary assault 
or battery should be deemed, as it is between white men, a legal provo- 
cation. The law will not permit the slave to resist. It is his duty to 
submit, or flee, or seek the protection of his master; but it is impossible, 
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if it were desirable, to extinguish in  him the instinct of self-preserva- 
tion; and although his passions ought to be tamed down so as to suit 
his condition, the law would be savage if it made no allowance for pas- 
sion. H e  may have been disciplined into ~ e r f e c t  obedience to the will 
of his master, and, therefore, habitually patient under his correction; 
but he cannot but feel a keen sense of wrong when authority is wan- 
tonly usurped over him by a stranger, and exercised with cruelty. There 
is therefore no difficulty in  laying i t  down that a battery which endan- 
gers his life or great bodily harm, proceeding from one who has no 
authority over him, will amount to such a provocation. But between 
these extremes there are intermediate injuries of various grades. I n  
regard to them, we are obliged to resort to the primary rule which pro- 
nounces on the character of provocations, and apply i t  according to the 
circumstances of each case. That is a legal provocation of which it can 
be pronounced, having due regard to the relative condition of the white 
man and the slave, and the obligation of the latter to conform his in- 
stinct and his passions to his condition of inferiority, that i t  would pro- 
voke well disposed slaves into a violent passion. And the application 
of the principle must be left, until a more precise rule can be formed, to 
the intelligence and conscience of the triers. 

Two other points have been presented to our consideration, in  the 
course of the argument, upon which i t  is proper to express our views. 
I t  has been correctly stated by the Attorney-General that although there 
should be a legal provocation, yet the homicide will be murder if 
committed under such circumstances of cruelty as manifest the ( 87 ) 
thoroughly wicked heart; and he has insisted that such circum- 
stances of cruelty are manifested in  the case before us. Cruelty, when 
the facts from which i t  is to be inferred all distinctly appear, is an in- 
ference of law, and, therefore, properly drawn by the court. But in 
this case the facts are not so set forth as to leave the question of cruelty 
one for legal inference. No more is stated than that several blows were 
struck with a stick of curled hickory of the ordinary size, and with the 
larger end thereof, without informing us more of the nature of those 
blows than that one of them was mortal. On the part of the prisoner 
it has been insisted, and properly insisted, that if the weapon used was 
not of the character called deadly, that is, likely to produce death or 
great bodily injury, the homicide would not be murder, although com- 
mitted without legal provocation; and it has been argued that in this 
case the weapon was not of that character. No doubt there are many 
cases in which the court can distinctly see, from the nature of the in- 
strument used, whether it be of a deadly character or not, and, there- 
fore, need not that the jury should directly find the fact for their infor- 
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mation. But this is not a case of that kind. It is one in  which i t  falls 
peculiarly within the province of the jury to ascertain whether such a 
weapon, in  such hands, and as i t  was used, was likely to produce fatal 
consequences or not. 

PER CURIAM. Tienire de novo. 

Cited:  S. v. Ccesa:sar, 31 N. C., 398, 408, 418; 8. v. Curry ,  46 K. C., 
288; S. v. iWedlirn, 60 N. C., 491; S. v. Ellis, 101 N. C., 769; 8. ?;. 

Robertson, 166 IS. C., 363. 

MARTIN ROBERTS v. PETER SCALES ET AL. 

A sheriff wha, after seizing goods, leaves them on the premises of the debtor, 
not separated from the other goods of the debtor, and for the use of the 
debtor or his family as before the seizure, thereby prima fac ie loses his 
property in them, upon the grounds of presumptive fraud or abandon- 
ment; and another officer may'seize and sell them, unless the delay to 
remove them be but for a reasonable time, and then be accounted for by 
the state of the property, as, for example, that it was a growing crop, or 
an article .in the course of being manufactured, or the like. 

TROVER for a gray horse, formerly the property of one dbsalom W. 
Scales. Plea, the general issue. Upon the trial at  ROCKINGHA~~X, on the 
last circuit, before Dick, J., it appeared that the plaintiff was the sheriff 
of Rockingham County, and as such, on 25  July, 1839, had in his hands 
an attachment against the said A. W. Scales, a t  the instance of Rose, 
McAdoo & Scott, for the sum of $365, returnable to the ensuing term of 
Rockingham County Court; and on that day he went to the house of the 
said Scales, and there, the property being present, levied the attachment 
on the horse in question, and other articles of personal pYoperty, as well 
as on sundry houses and lots. This levy the plaintiff indorsed upon his 
attachment, and announced his intention to take the personal property 
away, if a forthcoming bond were not given. The plaintiffs in the 
attachment, all being present, then told him that they did not wish i t  
taken away from Mrs. Scales, and that they would acquit him of all 
responsibility in leaving i t  there; that Mr. Rose, one of the plaintiffs, 
was boarding with Mrs. Scales, and would know if any of the property 
was carried off. A deputy sheriff, by whom the defendants proved this 
conversation, also proved that he did not consider the levy abandoned; 
and further, that Mrs. Scales was not present a t  the conversation and 
agreement to leave the property. The attachment aforesaid was re- 
turned to the term of the said county court which commenced 26 
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,4ugust, when and where the necessary orders were made; and, at the 
ensuing term, in  November, final judgment was rendered for the 
plaintiff's demand, and a vemdi t ioni  expomas was issued, return- ( 89 ) 
able to February Term, 1840, under which all the property levied 
on, except the horse, was sold, and was insufficient to satisfy the exe- 
cution. 

The defendant Sharpe was a constable of Rockingham County, and by 
virtue of an attachment issued by and returnable before a justice of the 
peace, in favor of the other defendant, against the said A. W. Scales, 
went to his house, on 24 August, 1839, levied on the horse in question, 
and took him into his possession. On his way home, in answer to an 
inquiry whether he did not know that the sheriff had levied on the said 
horse, he replied that he did know of it. This attachment was prose- 
cuted to final judgment; and the present defendants, though forbid by 
the present plaintiff, sold the horse under an execution issuing upon it. 

IIis Honor instructed the jury that if they were satisfied of the truth 
of the facts alleged by the plaintiff, his levy was a valid one; that his 
leaving the horse on the premises, under the circumstances stated, was 
not an abandonment of the lien created by the levy; and that the de- 
fendants were not justified in taking the horse under the attachment 
issued by the justice. The plaintiff had a verdict and judgment, and 
the defendants appealed. 

W .  A. G r a h a m  for de f endan t s .  
J .  T .  X o r e h e a d  for plaintiff. 

RUFFIX, C. J. I n  bringing trover, the plaintiff affirms the property 
io be in him, by virtue of the attachment. H e  puts his case, therefore, 
o n  the same footing as if the horse had been taken under a fieri facias; 
nnd, therefore, it may be assumed that he is right. At all events, 2 
sheriff derives, under an attachment, no better right in the defendant's 
property than he would under a f i .  fa. How, then, would it stand if 
these seizures had been upon executions, instead of attachments? 

On that point our opinion is, decidedly, that a sheriff who, after 
seizing goods, leaves then? on the premises of the debtor, not separated 
from the other goods of the debtor, and for the use of the debtor or his 
family as before the seizure, does thereby p k a  fac i e  lose his property 
in them, upon the grounds of presumptive fraud or abandonment, unless 
the delay to remove them be but for a reasonable time, and then be 
accounted for by the state of the property-as, for example, that it was 
a growing crop, or an article in the course of being manufactured, or 
the like. 
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We believe the decisions on the point in our own country are not uni- 
form. But in England the doctrine seems settled; and, as far  as we 
are apprised, that doctrine has prevailed in this State. If the creditor 
himself direct the sheriff not to seize property, or, after seizing, not to 
remove or sell it, and then another creditor deliver his execution, the 
sheriff may and ought to satisfy the latter. The conduct of the former 

creditor is deemed fraudulent ; and, therefore, he is postponed, 
( 91 ) and is deprived of any remedy against the sheriff, who only 

obeyed instructions. Rice v. Sctrjeant, 7 Mod., 37; Bradley v. 
Wyndham, 1 Wils., 44; Edwards v. Harbin, 2 Term, 596; Palmer v. 
Clarke, 13 N.  C., 354. If by directing such conduct in the officer, or 
concurring in it, the creditor loses his lien on the property and his 
action against the sheriff, it follows, where the refusal or deceptive de- 
lay to proceed on the execution is the act or omission of the sheriff him- 
self, that he cannot have redress against another creditor or his officer 
who seizes the debtor's goods in execution. The action against a person 
who takes goods out of the sheriff's possession is given to the sheriff, not 
for the benefit of the creditor, but for the benefit of the sheriff. The 
creditor is secure in the responsibility of the sheriff for not seizing 
property when he can; and to the value of property once seized, though 
not sold, because i t  was taken away by another person. Sly v. Finch, 
Cro. Jac., 514. The creditor cannot sue a trespasser; but he looks to 
the sheriff, and the latter to the trespasser. For the indemnity of the 
sheriff, therefore, the law vests the property in him, and gives him ap- 
propriate actions. Therefore he must be careful not to do, of his own 
accord, an act which, if done by the direction of the plaintiff in the exe- 
cution, would discharge the property from that execution as against 
another creditor or his officer. Accordingly, we find i t  laid down by the 
text-writers, that after a sheriff has seized goods, i t  is his duty to remove 
them to a place of safe custody until they can be sold. This is a duty 
so simple in itself as to be easily understood, and as easily performed, 
and, therefore, there should be no encouragement to its nonobservance. 
I t  is usual in England for the sheriff to remove goods immediately, or 
to leave his bailiff in charge of them on the premises, either until they 
can, within a reasonable time, be removed, or, by the consent of the 
debtor, until the sale. But unless they be removed or some person be 
left in charge of them, the goods are in the possession of the debtor him- 
self, and not i n  custodia legis; and, consequently, are liable for the 
party's other debts. The modern case of Blades v. Arundde, 1 M .  
and S., 714, was decided on this single point. The sheriff, after levy- 

ing a fi. fa., went away from the premises, leaving no one in 
( 92 ) charge of the goods, and the landlord distrained them for rent; 
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upon which the sheriff brought trespass. Lord Ellenborough said he 
was not aware of any case where, upon an abandonment of the posses- 
sion by the sheriff, the goods had still been holden to be in the custody 
of the law, so as to make a party distraining them a trespasser. So, 
likewise, we think it must be as to making that act a conversion; for 
how does the property become vested in the sheriff? I t  is by the seizing, 
the taking them into possession; and nothing less. The execution only 
creates a lien; the taking possession carries the property. Then, e con- 
verso, the property which was gained by the possession also goes with it. 

If this be so in England, there is yet more reason for adhering closely 
to the rule in this State. With us, process of execution is issued from 
so many different tribunals, Federal and State, and i t  is confided to SO 

many different and independent officers as to make i t  highly expedient, 
with a view to the interests of creditors and the safety of officers, that 
we should not put this question upon nice distinctions, but upon some 
broad general principle, intelligible to officers and conducive to the 
healthy administration of- justice, though in some few cases i t  may be 
productive of some hardships or inconveniences. The rule can only be 
called into operation in the cases of insolvent defendants; and in such 
cases it is better for all parties the true state of things should be known 
at  once. The true principle, therefore, as we think, is that the property 
of a debtoc, as against his creditors, ought not, by operation of law, to 
be divested and vested in the sheriff but by some act as obvious and 
notorious as the nature and state of the property will permit. That, in 
the case of ordinary personal chattels like the present, is effected by 
taking and keeping possession, and by that only; and, therefore, i t  is 
required. I n  thus speaking, we consider that we are only repeating 
what has ever been deemed to be law in this State; for we believe the 
custom has been uniform either to remove the goods at once or in some 
way to take them out of the debtor's disposal and use; or, instead 
of leaving a bailiff in charge, to take a forthcoming bond, as per- ( 93 ) 
mitted by the act of 1807. ( 1  Rev. Stat., ch. 45, see. 17.) That 
act, however, does not authorize the goods to be left on the premises and 
keep them bound as against other executions; for i t  merely allows the 
sheriff to obtain that indemnity for himself, without changing his re- 
sponsibility. He is not obliged to take the bond; and if he takes i t  and 
leaves the property, he does so at  the risk of the surety in the forth- 
coming bond; and, in case of his failure, at his own risk; unless, indeed, 
the surety procure the sheriff to leave him (the surety) or some one else 
as the sheriff's deputy in charge of the goods. D e n s o n  v. Sledge, 13 
N. C., 136; Gray V. BOW&, 18 N. C., 437. Here, i t  is stated expressly 
that the horse was left for the use of the debtor's family, and no one 
was left in charge. 
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Sharpe's knowledge of the sheriff's seizure cannot have any eflect; 
fo r  he knew also of its abandonment; and he was therefore bound to 
take i t  on the process in his hands. 

Wherefore we deem the judgment erroneous, and direct a 
PER CURIAM. Venire de novo. 

Cited: Wilson v. Hensley, 26 N. C., 68; Hamgum v. Hamlet, 30 
N. C., 46; Sawyer v. Bray, 102 N. C., 82. 

JONATHAN BLACKNALL ET AL. V. JAMES WYCHE, ADMINISTRATOR OF 

THOMAS BLACKNALL, SR., ET AL. 

Where a testator, after giving certain legacies to his children, and directing 
that the residue of his estate should be equally divided between them upon 
their accounting for the advancements which they had received, added, 
"This direction is not to apply in case a negro lent or given shall die be- 
fore me, that being my loss; but when any of the said negroes shall 
have been sold, or suffered to be sold, they shall be charged at their value 
at the period of such sale, except in case of my grandson T., son of my 
deceased son, G. B., who is to pay to my executors $500, in fdll of all ad- 
vancements made to him or to his father": it was Held, that the grandson 
was bound to account for only the sum of $500, and not for that sum in 
addition to the value of two negroes which had been given to his father 
and sold by him; and that no par01 evidence could be received to show 
that the testator intended his grandson to account for the $500 in addition 
to the value of the said negroes given to his father. 

THE question in this case arose upon a petition for the settlement of 
-the estate of Thomas Blacknall, senior, deceased, and was as  follows: 
B y  clauses 4 and 5 of the said Thomas Blacknall's will he bequeathed 
as  follows, viz. : 

"Fourthly. The residue of my estate of every description I wish to be 
divided between all my children equally, except those named in the fore- 
going clause, subject to the limitations and restrictions which may here- 
after be annexed to any of the said bequests; and where any of my chil- 
dren may have died, or shall die, the child or children of such deceased 
child shall stand in  the place of his or their parent; but nothing in this 
clause is to be construed so as to give to the present or future childreri 
of Nancy Hayes or Lucy Hicks any share in  my estate. 

"Fifthly. It is my will and desire that all my children and their rep- 
resentatives claiming any interest in my estate under the foregoing clause 
shall, before receiving their share, account with my executors for the 
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negroes I may have heretofore lent or given, or shall hereafter lend OY 

give, a t  their value, at the time of my death. This direction is not to 
apply in case a negro lent or given shall die before me, that being my 
loss; but when any of the said negroes shall have been sold, or 
suffered to be sold, they shall be charged at  their value at  the ( 95 ) 
period of such sale, except in  the case of my grandson, Thomas, 
son of my deceased son, George Blacknall, who is to pay to my executors 
$500 in full of all advancements made to him or to his father. 

The father of Thomas Blacknall, Jr., had received from the testator, 
in  his lifetime, as advancements, two negro slaves. The plaintiffs in- 
sisted that by the true construction of the said clauses of the testator's 
will the defendant Thomas Blacknall, Jr . ,  was bound, in dividing the 
residue, to account as well for the value of the said two negro slaves 
as for the said sum of $500, in  the 5th clause of the will mentioned; 
while the defendant, the said Thomas contended that by the true con- 
struction of the said clauses he was bound only to account for the said 
sum of $500. And this question being presented at  the hearing a t  GRAN- 
VILLE, on the last circuit, before his Honor, J u d g e  Dick, he was of opin- 
ion that the latter construction was right; and thereupon the plaintiffs, 
insisting that if the meaning contended for by them did not appear upon 
the face of the said will, it was the case of an ambiguity affecting the 
instrument, capable of being explained by parol evidence, offered to 
prove by witnesses that the testator's intention was that the defendant 
Thomas should account as well for the $500 as for the value of the said 
slaves; which evidence the judge refused to hear, and thereupon de- 
clared and decreed that the defendant Thomas, in  the division of the 
said residue, should be charged with and account for only the sum of 
$500, as for the value of the said slaves; from which decree the plain- 
tiffs prayed an appeal to the Supreme Court, which his Honor was 
pleased to allow; and directed that the foregoing statement should form 
the case for the consideration of the Supreme Court. 

Bat t l e  for plaintif fs.  
Badger  for defendant .  

GASTON, J. I t  seems to us that the words of the will do not ( 96 ) 
admit of the interpretation contended for by the plaintiffs. I n  
regard to his grandson Thomas, the testator says he "is to pay my ex- 
ecutors $500 in fu l l  of a12 ad?;ancements made to him or to his father." 
How is it possible to hold consistently with this language that he is to 
pay $500 in add i t ion  to the advancements made to his father? 

I t  seems to us equally clear that parol evidence is not admissible to 
show that the testator's intent was at variance with his language. No 
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ru le  of l a w  is  more clear t h a n  t h a t  a wil l  is not  to  be expounded, much 
less contradicted, b y  parol  evidence. I t  is incapable of being altered, 
detracted from, or  added t o  by  parol. T h e  case t o  which t h e  counsel f o r  
t h e  plaintiffs refers, Benson v. Whittam, 2 Simons, 493; 2 Con. Eng.  
Ch., 515, establishes n o  more t h a n  t h a t  parol  evidence is admissible to  
ascertain whether  t h e  th ing  supposed t o  be  given satisfies t h e  descrip- 
i ion  of it i n  t h e  will. T h e  object of such evidence i s  n o t  to  expound t h e  
will, b u t  to  apply i t s  ascertained meaning  t o  a n  external subject. T h i s  
never  c a n  be  done without  evidence dehors t h e  will. W i t h  regard to  the  
evidence admissible i n  such cases, there a r e  m a n y  nice distinctions which 
it i s  wholly unnecessary now to consider; for,  i n  t h e  case before us, the  
testimony i s  offered to  control t h e  meaning  of t h e  will  itself. W e  ap- 
prove, therefore, entirely of t h e  interlocutory decree f r o m  which the  ap- 
peal  mas  taken. 

PER CURIAM. Affirmed. 

Cited: Dobson v. Fulk, 147 N.  C., 533. 

( 97 > 
EDWARD SAUNDERS v. JOHN L. FERRILL. 

1. The act of 1829, ch. 20 ( 1  Rev. Stat., ch. 37, sec. 25) ,  which enacts that no 
deed of trust or mortgage shall be valid to pass property, a s  against 
creditors, but from the registratian thereof, embraces only those deeds 
in  t rust  which are  intended as  securities for debts, and does not include 
deeds of settlement between husband and wjfe in  which the property is 
conveyed to a trustee in trust for the wife, the deeds of the latter class 
being provided for, as to their registration, in  the 29th section of the 
same Revised Statutes. 

2. Where the subscribing witness to any instrument, except a negotiable one, 
becomes interested in  a suit brought by him, his handwriting may be 
proved to establish the execution of the instrument, whether his interest 
was thrown upon him by operation of law or was acquired by his own 
voluntary act. 

3. A postnuptial settlement, made between husband and wife, in which a 
greater interest in the property is  secured to the wife than was provided 
for in  the marriage articles, is void a s  against creditors, under the acts 
of 1 3  Eliz. and 1715 ( 1  Rev. Stat., ch. 50, sec. 1 ) .  

4. A husband is incampetent to testify i n  favor of his' wife, and will not, 
therefore, be admitted as a witness to establish a settlement in her favor 
against his creditors; nor will his subsequent declarations be admitted 
for that  purpose. 

5.  No antenuptial agreement or transaction between husband and wife can 
be proved to support a settlement made after marriage, to the obstruc- 
tion of the husband's creditors; for the act of 1785, Rev., ch. 238 (1 Rev. 
St., ch. 37, secs. 29, 30) ,  which requires "all marriage settlements and 
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other marriage contracts" to be registered within a particular time, to 
make them valid against creditors, must necessarily exclude all such con- 
tracts as in their nature do not admit of registration. 

UPON a treaty of marriage between Hector C. Homer and Eliza 
Savills, they entered into written articles, bearing date 19 June, 1837, 
whereby i t  was agreed that all ,the estates, real and personal, of the in- 
tended wife should be settled, to her sole and separate use, during her 
life, with remainder after her death to the intended husband in absolute 
property. The marriage took effect shortly thereafter. The articles 
were attested by the present plaintiff alone, and were proved by his 
oath in August, and registered in September, 1837. On 1 February, 
1839, Mr. and Mrs. Homer united in a deed of settlement be- 
tween themselves of the first part and Edward Saunders, the ( 98 ) 
present plaintiff, of the second part, in which, after a reference 
to the articles by their date, i t  is recited that by the same he, the hus- 
band, covenanted that all the property, real and personal, then belong- 
ing to the said Eliza should, after the marriage, be and remain her prop- 
erty during her natural life, and free from any claim, right, or title of 
said Hector; and it is thereby witnessed, ('that for the more effectually 
carrying the said agreement into execution, and for the purpose of pro- 
viding for the said Eliza," they, the husband and wife, convey to the 
plaintiff, as trustee, in fee a tract of land, and also five slaves and other 
personal chattels, all of which had belonged to the wife, "in trust for 
the sole and separate use of the said Eliza, and at her sole and separate 
disposal; with power to the said Eliza, by her last will, or any writing 
by her duly executed, to give away or dispose of any part or all of the 
said land, negroes, and goods." This deed was executed by all the par- 
ties, and was proved in February, and registered on 8 March, 1839. 

I n  1838 the husband contracted debts for which judgments were ren- 
dered; and executions issued, bearing tmte before 8 March, 1839, and 
were delivered to the defendant, the sheriff of Camden County, who 
seized some of the slaves conveyed by the settlement. The plaintiff then 
brought this action of detinue, which came on to be tried at CAMDEN, 
on the last circuit, before Pearson, J., on the general issue. 

After reading the deed to himself, the plaintiff proposed to give in 
evidence the articles of 19 June, 1837 ; and for the purpose of establish- 
ing the execution thereof he offered witnwsa to prove his own hand- 
writing as the subscribing witness. To that evidence the defendant ob- 
jected; but i t  was received by the court, and the articles were thus 
proved and read to the jury. 

The defendant thereupon insisted that the deed of settlement was void 
as against the creditors, notwithstanding the articles, inasmuch as by 
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the settlement the whole property is secured to the wife, and to be at  her 
disposal, and by the articles she mas to have only a life estate, 

( 99 ) and the remainder, in both the realty and personalty, was to 
inure to the husband. And thereupon, for the purpose of remov- 

ing the ground of that objection, the plaintiff offered to prove by mit- 
nesses that the said Hector did, before the marriage, verbally agree with 
the said Eliza to settle upon her, absolutely, all her estates, including 
the negroes now sued for. To this evidence the defendant also objected, 
but i t  was admitted by the court. 

The plaintiff then further offered Hector S. I T o i i l ~  as a witness to 
prove that he did make such an agreement mith his intended wife as 
that last alleged, and that he purposely drew the said articles variant 
from the said verbal agreement, and fraudulently procured her to exe- 
cute the same, without letting her know of the difference between them. 
To  this evidence the defendant also objected, but i t  was received by the 
court. 

The plaintiff then further offered to prove by ~vitnesses the declara- 
tions of the said Hector C. Homer to the same effect with the evidence 
by himself given as above, to which also the defendant objected, but the 
court received it. 

The counsel for the defendant then moved the court to instruct the 
jury that the deed to the plaintiff mas void as against the creditors, be- 
cause the executions were tested before the deed was registered, which 
instruction the court refused to give. The jury found for the plaintiff, 
and from the judgment the defendant appealed. 

(100) Badger for defendant.  
J .  H. B r y a n  for plainti f .  

(101) RUFFIN, C. J., aftel. stating the case: As the last point is 
unconnected mith the others, i t  may be disposed of at once. From 

the terms of the exception we must take it that the executions, though 
prior to the registration, were tested after the execution of the deed. The 
objection is, therefore, founded exclusively on the Rev. Stat., ch. 37, 
sec. 24; Lams 1829, cli. 20, which enacts that no deed of trust or mort- 
gage shall be valid to pass property as against creditors but from the 
registration. Our opinion is that the act does not embrace every deed 
in  which a trust happens to be declared, and that the instrument before 
us is not within it. The object was to give notice of encumbrances, and 
the "deed of trust" meant in the act is that species which, though of 
recent origin, has grown into general use as a security for debts, in the , 
nature of a mortgage with a power of sale. This results from the ban-  
ner in  which the two kinds of conveyance, "deed of trust" and "mort- 

8 0 
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gage," are associated in  that section of the act. But the special pro- 
vision in section 29 of the act, as now digested in the Revised Statutes, 
for the probate and registration of marriage contracts, prevents the 
application to them of the general words of section 24. This particular 
species of "deed of trust" is to be governed by its own peculiar regu- 
lations. This exception is, therefore, unfounded. 

Another exception on the part of the defcndant, as to the proof of the 
articles by testimony to the handwriting of the plaintiff as the sub- 
scribing witness thereto, we likewise deem to be unfounded. I t  was 
admitted at  the bar that the evidence would have been proper if the law 
had, after his attestation, thrown the interest on the plaintiff. But i t  
was contended that, in a suit brought by the witness himself, the evi- 
dence is not competent when the plaintiff acquires the interest by his 
own act. Were the question new, we should at  least hesitate on it, as 
the distinction seems to have much reason in i t ;  and, indeed, with 
respect to indorsements to subscribing witnesses to negotiable in- (102) 
struments, i t  is established at law. I fa l l  v. Bynum, 3 N. C., 329. 
But the rule seems to be confined to that particular case. The books 
contain many instances, in recent times, in  which proof has been re- 
ceived of thc handwriting, where the subscribing witness had become 
the administrator of the obligee, or the executor of the obligee, or where 
the obligee and witness had intermarried. From these cases we cannot 
distinguish the present in principle; and, therefore, we think the articles 
well proved. 

But the important consideration is whether the articles, after they 
were established, are sufficient to sustain the settlement under which the 
plaintiff claims title. Upon that, the defendant's objection a t  the trial 
is unanswerable. Valid antenuptial contracts will undoubtedly support 
a settlement made after marriage in  conformity to them. There are 
both a moral and an equitable obligation which render the articles a 
good consideration for the settlement. But without such articles, a post- 
nuptial settlement is voluntary and void under the Stat. 13 Eliz., see 
1 Rev. Stat., ch. 50, see. 1, as has long been settled. So i t  necessarily 
must be when by the settlement the husband secures to the wife or issue 
of the marriage more than by the articles he engaged. This settlement 
goes much beyond the articles, and deprives the busband of a valuable 
interest which the articles not only left in him, but expressly secured 
to him. For that excess, then, at  the least, thc decd to the plaintiff must 
be invalid; that ia to sag, if the case is to rest on the articles by them- 
selves. But i t  thence follows, on a settled principle, that the settlement 
is not good even for the life of the wife. The deed is avoided by the act 
of 1715, or 13 Eliz., as being, at least in part, not founded on a valu- 
able consideration, but voluntary. There is but one trust declared in 
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t h i ~  deed, and that is in favor of Mrs. Homer. I n  such a case the Court 
cannot apportion the operation of the instrument to its considerations, 
and hold it in part bad and in part good, as at common law; but must 
execute the stern condemnation of the statute, which sass i t  shall be 

utterly void. 
(103) But the plaintiff asks to supply the defect in the articles in 

this respect by the verbal agreement between the parties, and the 
alleged fraud by Homer on his intended wife. Although not necessary 
to the decision of the cause, yet, as the parties have raised the question 
in the record and in the argument, it is perhaps our duty to dispose, in 
the first place, of the objections as to the modes of probf on those points. 

We have so lately had occasion to say. in a similar case, that husband ", 

and wife, cannot be witnesses for each other, that we need now only refer 
to that decision. Pearson, v. Daniel, 22 N. C., 360. 

Still less, if possible, are the husband's subsequent declarations com- 
petent against his creditors. They are not privies with him, but claim 
against, and not merely under, him. B r i l e y  v. Chewy,  13 N. C., 2. 

The remaining part of the defendant's objection to the proposed evi- 
dence of the plaintiff is to its insufficiency or irrelevancy. If the sup- 
posed parol agreement and fraud, though established, would not tend 
to sustain the deed, it is useless and illegal to hear the proof. Against 
the husband, or those claiming under him as volunteers, equity would 
set up such a parol agreement, unless i t  be specially required by statute 
to be in writing; as in England is the case by Stat. 29, Charles 11. ; and 
a fraud in obtaining from the woman the execution of an instrument, 
which purposely omitted a material part of the zigreement, would doubt- 
lees be redressed, notwithstanding such a statute. But in respect of 
creditors, the act of 1785, Rev., ch. 238, see 1 Rev. Stat., ch. 37, secs. 
29, 30, establishes, we think, a different and opposite principle. The 
effect of that act is to prevent any verbal agreement or transaction be- 
tween the intended husband and wife from obstructing a creditor. I t  
is entitled "An act directing that marriage settlements and other mar- 
riage contracts shall be registered, and f o r  preventing i n j u r y  to credit- 
ors." After reciting that marriage settlements and other marriage con- 
tracts have been frequently made and kept secret, whereby the posses- 
sors, upon the credit of the apparent property, have been enabled to con- 
tract great debts, to the manifest deception and injury of their creditors: 

for remedy whereof for the future, i t  is enacted that all mar- 
(104) riage settlements and other marriage contracts whereby any 

estate shall be secured to the wife or husband shall be moved and 
registered as therein mentioned; and all not so proved and registered 
shall be void against creditors. This language shows clearly an inten- 
tion of the Legislature that as to his creditors the vesting of the prop- 
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erty of the wife in  the husband, jure mu&, should not be prevented by 
any secret agreement, whether written or verbal. The secrecy of the 
agreement is the evil on whicbthe preamble dwells, as tending to de- 
ceive creditors. The act designs to take from the parties all opportunity 
of practicing such deception, and thus to "prevent injury to creditors," 
by giving to all such arrangements that degree of publicity which can 
be derived from registration. The enactment, therefore, is that if not 
proved within six months, and registered within one month thereafter, 
they shall be void. I t  is not sufficient that the settlement should be 
written and registered. That requires, as has been before mentioned, 
the support of the agreement before marriage; and the act requires that 
agreement, as well as the settlement, to be registered-using the words 
" all marriage settlements and other marriage contracts." We are to go 
back, therefore, to the first agreement; and if that be found defective, 
the postnuptial settlement made in execution of i t  cannot stand. The 
proposition is self-evident that those agreements must be in writing, be- 
cause in  that form alone do t,hey admit of registration. And the law 
must be the same when there is an attempt to vary a written and regis- 
tered agreement by parol to the prejudice of creditors. To allow it 
would amount to a repeal of the act. Gregory v. Perkim, 15 N. C., 50. 

It is true, this shuts the door against correcting mistakes in drawing 
those instruments, and leaves an opening for practicing frauds on con- 
fiding women. Generally, however, they have the advantage of friends 
and counsel in  such treaties; and, therefore, there is no great danger 
of their being overreached. But the answer is, that the Legislature 
must have been aware of those possibilities; and, being aware of them, 
thought they would so seldom occur as, practically, not to amount 
to a grievance, or, at  least, to one at  all comparable to those aris- (105) 
ing out of "the frequent secret contracts" between intended hus- 
bands and wives. Therefore the act makes a registered and, of course, 
a written instrument the only evidence against the husband's creditors 
that "any estate has been secured to the wife." 

Our opinion, therefore, is that the deed to the plaintiff does not pass 
the title of the slaves to him, and that no evidence of the verbal agree- 
ment of fraud alleged ought to have been admitted. The remedy of 
Mrs. Homer is, upon the articles, in equity, where, for anything now 
seen to the contrary, they will be specifically decreed in  their present 
form. 

PER CURIAM. Error. 

Cited: Smith v. Gastrix, 27 N. C., 520 ; Douk v. Bunk, 28 N. C., 330 ; 
Sanders v. Smallwood, 30 N.  C., 130; Ballard v. Balkrd, 15 N. C., 192; 
Sullivan v. Powers, 100 N.  C., 26. 
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(106) 
JOHN REYNOLDS v. WILLIAM BOYD. 

1. A Superior Court cannot entertain an appeal to revise the exercise of a dis- 
cretionary power by an inferior court, when the decision of the latter is 
made as a matter of discretion; but i f  the decision were made as a mat- 
ter of strict right, and upon the supposition that the inferior tribunal had 
no discretion, it will be reversed, and the inferior court ordered to pro- 
ceed in the cause in the exercise of its sound discretion. 

2. When the principal obligor in a bond given for his appearance at the 
county court, to take the benefit of the act for the relief of insolvent 
debtors, is regularly called at  court, and, failing to appear, judgment is 
rendered against him and his surety in the bond, the surety has no right 
ex: debito justicile to come in on a subsequent day of the term and have 
the judgment set aside in order to allow him to make a surrender of his 
principal. In such case the court may, undoubtedly, in the exercise'of 
a sound discretion, set aside the judgment and allow the surrender; but 
it is not obliged to do so, and ought not to do so but upon good cause 
shown, as that the party has a good defense, and was kept away by acci- 
dent or misfortune. 

THE defendant was arrested under a capias ad satisfaciendurn, and 
gave a bond with security to make his appearance a t  the ensuing term 
of the county court of BUNCOMBE, to take the benefit of the act of 1822, 
1 Rev. Stat., ch. 58, see. 7, for the relief of insolvent debtors. The 
ca. sa. and bond were duly returned to court, and, on Tuesday of the , 
term to which he was bound to appear, the defendant was called a t  the 
door of the courthouse, and failing to appear, judgment was rendered 
against him and his surety on the bond. On Thursday of the term the 
agent of the surety proposed to surrender the defendant and have the 
judgment set aside. The plaintiff objected, on the ground that unless 
he could show good cause for his absence, the surety had not the right 
to remain out of court until the latter part of the term, and, after the 
plaintiff had obtained judgment, then to surrender the defendant and 
vacate the judgment. The court were of opinion that, as the whole term 
was considered as one day, the surety was entitled to the whole term to 
make the surrender, without showing why he had not appeared at the 
first of the term, and ordered that the surrender be recorded and the 

judgment be rescinded. From this judgment the plaintiff ap- 
(107) pealed to the Superior Court; and i t  was agreed that the question 

of law as to right of the surety, ex debito justicim, to surrender 
his principal at  any time after the rendition of the judgment during the 
term should be presented, upon the above statement of facts, without 
prejudice to either party on account of any discretion in  the court below. 
I n  the Superior Court, Hall ,  J., was of opinion that the county court 
erred in supposing that the surety had a right, ex debito justicim, t o  
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have judgment set aside to enable him to make a surrender of his prin- 
cipal, and ordered that opinion to be certified to the court below, with 
directions to proceed thereon. From this judgment the defendant ap- 
pealed to the Supreme Court. 

No counsel for e i ther  party .  

RUFFIN, C. J. The Court has entertained some doubt whether this 
appeal was proper, inasmuch as the decision was on a point within the 
discretion of the inferior court. But we have supposed that we are 
bound to entertain it, since i t  is certain that the decision was not made 
i n  the exercise of the discretion of the court; but, on the contrary, upon 
the idea that the party was entitled to it e x  debito j u s t i c i ~ .  I t  appears 
affirmatively that the county court, so far from acting on its discretion, 
denied that i t  possessed any discretion in  the matter, and gave its judg- 
ment under the notion that it had no discretion, but was obliged to make 
that decision as a matter of strict right in the party. I n  that opinion 
that court was unquestionably wrong; and i t  is for the purpose of cor- 
recting that error that we deem this a fit case for the interposition of 
the higher courts. 

Parties must be in court in apt time, and attend to their cases in 
their due order. Although the term is, to some purposes, but one day, 
by a legal fiction, yet that maxim has no reference to a question of this 
kind. I t  gives the same efficacy to all the proceedings of the term by 
putting them on the same footing, whether they be transacted a t  an 
earlier or later hour or day. But it does not suppose that all the busi- 
ness is or can be transacted at once, so as to authorize each 
suitor to postpone his case to the heel of the court. That would (108) 
defeat the whole business of the court; for if each suitor can 
claim to the last moment of the term to make himself ready, no cause 
could be tried. Parties must come, not when they please, but when the 
court calls them. They have no. right to stay away, much less a right, 
when they come, to have what the court has done set aside, without 
showing any cause but their pleasure for so doing. The rules of prac- 
tice, as to the order of doing business, are generally well understood by 
the officers and practitioners of each court, and their observance pro- 
motes the convenience of the court, the suitors and their counsel and 
attorneys, and prevents surprise. We believe that most of the courts 
have a fixed day in each term for disposing of cases under the act of 
1822. But whether it be so or not, whenever a judgment has been regu- 
larly taken, according to the course of the court, i t  is beyond the con- 
trol of the party, except by appeal. H e  must apply to the court to set 
i t  aside upon good cause shown: as that he has a good defense, and was 
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kept away by accident or misfortune, and not by his fault. I n  that case 
the court, as an act of sound discretion, may undoubtedly set aside the 
judgment and hear the party de novo.  But the court is not obliged to 
do so in  every case, and ought not to do i t  in  any but upon cause shown. 

The county court, therefore, erred in the opinion that the debtor and 
his surety had a, r igh t  to have the judgmemt rescinded, and, con- 
sequently, erred in  rescinding it on that ground. I t  must, therefore, be 
reinstated; the Superior Court will issue a writ of procedendo to the 
county court. 

PER CURIAM. Affirmed. 

C i t e d :  Phillips v. Len t z ,  83 N.  C., 243. 

(109) 
*LYDIA CAMPBELL v. JAMES STREET. 

Where a testator, residing in Virginia, where the law allowed masters to lib- 
erate their slaves by deed or will, bequeathed as follows: "My will and 
desire is that my negro woman P. shall have her freedom immediately; 
and that all the rest of my black people should serve until my youngest 
child shall be of the age of 21 years, for the use of raising my children 
and young negroes. After my youngest child is of age, my will is that all 
my negroes shall be free": it was Held, that the child of one of the negro 
women mentioned in the will, born after the testator, but before his 
youngest child came of age, was entitled to freedom after the latter event. 

TRESPASS v i  et armis for false imprisonment. Pleas, the general 
issue, and specially that the plaintiff m7as the defendant's slave. Upon 
the trial a t  PERSON, on the Fall Circuit" of 1837, before Xaunders, J., 
the plaintiff produced the will of John Campbell, late of Nansemond 
County, Virginia, in which the testator bequeathed as follows: "My 
will and desire is that my negro woman Fender should have her free- 
dom immediately, and her emancipation recorded. My will and desire 
is that all the rest of my black people should serve until my youngest 
child should be of the age of 21, for the use of raising my children and 
young negroes. After my youngest child be of age, my will is that all 
my negroes should have their freedom and liberty." The plaintiff then 
showed that among the slaves mentioned in said will was her mother, 
by name Bina, and that she, the plaintiff, was born after the testator's 
death, but before his youngest child, John Campbell, attained the age 
of 21 years, which last event was in the year 1815 or 1816; that from 

*This case was decided several terms ago, but by some inadvertence was 
overlooked by the Reporters. 
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that time until 1833 she had passed as a free woman in  Virginia; that 
she was then taken by the said John Campbell, Jr., and sold to Jarncs 
1;. Overby, a copartner in negro trading with the defendant. Shc thcn 
showed that the defendant had held and controlled her as a slave ever 
since she was brought to Person County by the said Overby. The plain- 
tiff also produced a statute of the State of Virginia, enacted in  
the year 1752, allowing nlasters to liberate their slaves by dead (110) 
or will. 

The counsel for the defendant insisted that as the plaintiff was born 
after the testator's death, and before his youngest child became of age, 
she was a slave. The case was submitted to the jury to find the facts, 
the construction of the will being reserved by the court. A verdict was 
returned for tho plaintiff, and the court being of opinion with the plain- 
tiff, rendered judgment upon tho vcrdict, from which the defendar~t ap- 
pealed. 

W .  A. Graham for platkiilrf. 
,I. T.  Morehead for defendant. 

GASTON, J. The intention, of the testator to extend the emar~cipatiofi 
directed by his will to such of his ncgroes as should cornc into being be- 
fore his youngest child should arrive at  age, admits, we think, of no 
doubt. After directing that his negro woman Pender shonld have h w  
liberty immediately, he proceeds thus: "My will and desire is that all 
tho rest of my black people should serve until my youngest child should 
be of tho age of 21, for the use of raising my children and young negroes. 
Aftcr my youngest child should be of age, my will is that all my negroes 
should have their freedom arld liberty." To ascertain his intention it 
is not unimportant to corisidcr that the declarcd motive for deferring 
emancipation is the need of the services of the negroes as a fund for 
temporary purposes, and it is reasonable to infer that he dosired the 
emancipation to be as extensive and complete as was consistent with this 
necessity. But the language of the will is sufficiently explicit. The 
direction that "all the rest of my black people sliall serve urltil my 
youngest child shall arrive at the age of 21" certainly applies not only to 
those in  being a t  his death, but such of their increase as should be bonl 
after his death, and before the child's arrival at  age. As these became 
capable of labor, they were to form a part of the stock to be thus rm- 
ployed; and no doubt can be entertained of the duty of the executors 
under this clause to appropriate that labor to the purposes di- 
rected. These are "for the use of raising my children and young (111) 
negroes." As little doubt can be e~ltertained that the young 
negrocs born after the testator's death were here contemplated. These, 
in truth, were the most expensive, and most required the aid of this 
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fund. I f  these, then, were embraced within the words "my black peo- 
ple" in  the first part of the sentence, and also within the words "my 
young negroes" in  the subsequent part of it referred to, they were cer- 
tainly comprehended within the words "all my negroes," in  the last part 
of the sentence. 

The intention of the testator to emancipate being clear, the next in- 
quiry is, whether he had authority to emancipate them. This, we think, 
must depend on his power over the original stock of which they are the 
increase. Wherever there is a capacity to dispose of anything, unless 
there be some special restriction, there is a capacity to make the same 
disposition of its accruing profits. There is a difference, we understand, 
in the laws of the different States of this Union uDon the auestion what 
becomes of the increase of slaves under a limitation whereby a temno- 
rary ownership or use is granted to one, and the future and absolute 
dominion given over to another. With us, and as we believe in  Virginia, 
and in most of the slave-holding States, the increase are appurtenant to 
the stock, and to go over with it to the remainderman; in others, they 
are regarded as profits, which, without a disposition to the contrary, be- 
long to the temporary owner or usufructuary. But the laws of all per- 
mit a limitation to be made which shall carry them, with the original 
stock, to the ultimate proprietor. 

The law of Virginia allows emancipation by will; and i t  i s  conceded 
that the emancipation directed in this will, with respect to the original 
stock, is sanctioned by that law, either as an immediate emancipation 
with a condition of a short temporary service, or as an emancipation to 
take effect after that temporary service. If i t  be the former, the claim . 
of the plaintiff to freedom is  necessarily complete. But if it be the lat- 
ter, then she claims freedom, not as her birthright, but as a gif t  from 

her owner. She was in law his property, as an incident to and 
(112) fruit of the property which he held in her mother, and he, by 

law, had a right to emancipate her with her mother. 
We have examined with attention all the Virginia decisions which 

have been referred to on both sides in the argument, but do not feel our- 
selves competent to remove the discrepancies between them, if such 
there be, or to deduce from them the full law on this subject. Of this, 
however, we are fully persuaded, that, according to all of them, in a case 
where there is a plain declaration that the issue, as well a,s the original 
stock, shall be set free, it is as effectual to emancipate the increase as to 
emancipate the parents. We see no error in the judgment rendered be- 

PER CURIAM. No error. 

Cited: M q h o  v. Sears, 25 N .  C., 230; Coff'ey v. Davis, 54 N. C. ,  6. 
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JAMES WILLIAMSON & CO. v. WYATT CANADAY. 
(113) 

Where i t  appeared that  A., B., and C. entered into a copartnership in  the name 
of A. & Co., for the purchase and sale of negroes, and i t  was afterwards 
agreed between them that A. and B. should alone be interested in  the 
negroes purchased with cash, but all three should be equally interested in  
the negroes purchased on a credit; i t  was Held, that  though C. might be 
held responsible on all contracts by third persons dealing with the firm 
of A. & Co., yet that  he would be competent as  a witness to testify for 
the firm in a n  action on the warranty of soundness contained i n  a bill of 
sale for a negro purchased in the name of the firm for cash. 

ASSUMPSIT, brought on a warranty of the souildrless of a negro slave 
named Ephrairn, contained in a bill of sale purporting to have been exe- 
cuted by the defendant to Jarnes Willianlson cP- Co. 

Upon the trial, at  G a n ~ v l r , ~ ~ ~ ,  on the last circuit, before Dick, J., the 
pIaintiffs, for the purpose of proving the handwriting of the subscribing 
witness, who lived out of the State, called as a witness one Edmund 
Towns, who was exarnined as to his inte~est in this suit; whereupon he 
stated that some short time previous to the execution of the bill of sale 
in question, James Williamson, William Towns, and witness entered into 
a copartnership, under the name of Jarnes Willian~son & Co., for the 
purpose of buying and selling negroes; that it was agreed that each 
member of the firm should advance the sum of $5,000 by a certain time; 
that witness failed to advance his part of the capital by the time agreed 
on ;  whereupon i t  was agreed by Willian~son and William Towns, and 
assented to by  witness, that all the negroes purchased with cash should 
belong exclusively to Williamson and William Towns, and that witness 
should have no interest in the negroes so purchased; but that in  all the 
negroes purchased on credit, witness was to have an equal interest with 
Williamson and William Towns; that the boy Ephraim was purchased 
from the defendant with cash, and the witness had no interest in him; 
but that negroes were purchased on credit both before and afterwards, 
in which he did have an interest. Upon this statement the de- 
fendant's counsel insisted that the witness was a inernber of the (114) 
firm of James Williarnson & Co. at  the time when the aforesaid 
bill of sale was executed, and was therefore iricornpctent to prove its 
execution; of which opinion was his Honor; and the plaintiffs there- 
upon submitted to a judgnlent of nonsuit and appealed. 

W. A. Graham f o ~  plaintiffs. 
Badger for defenchnt. 

RUFBIN, C. J. The reason why the witness might be regarded as a 
member of the firm is that it might be deceptive on persons dealing with 
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it if he were so to be treated. Here are two firms of the same name: 
the one consisting of two persons and the other of those same two and a 
third; and both doing business, i t  may be said, at the same place. I n  
a case in which the question involved the interest of third persons, and 
was whether this witness was chargeable to third persons on all the con- 
tracts made in  the name of such a firm, the reason just mentioned would 
seem to be decisive for holding him-liable; and that, whether he had in 
fact an interest in the subject of the particular contract or not, since 
he professed to have such interest, and induced others to think he had. 

, But in the case before us the question is different. A creditor is not 
seeking to charge this person with a debt, or any liability on behalf of 
the partnership. The negro the defendant sold was paid for, and this 
is a suit against the vendor by the partnership; and the question is 
merely as to the competency of the witness. That depends, not upon 
the principle that a creditor of the firm might treat him as one liable 
for the debt, for that might be done, though this man had no interest; 
but it depends on the inquiry, whether in  fact and law the witness has 
am interest in the subject of this suit, and can be affected by the verdict 
and judgment. Now, upon that point, and i n  this stage of the case, the 
statement of the witnesi must be received bv the court-as true: and that 
statement is, that as between the parties themselves. this witness was not 
a partner in  this purchase, and has no interest in the matter. Conse- 

quently, it seems clear that he is a competent witness, and his 
(115) evidence must be left to the jury, who will judge of his credibility 

upon this point, as upon every other. 
PER C~RIAM. Reversed. 

THE STATE v. JAMES PLUNKET. 

The 75th and 77th sections of the 34th chapter of the Revised Statutes, which, 
after prohibiting the selling of spirituous liquors to slaves, and making the 
offense indictable and punishable with fine or imprisonment, prescribes 
that, "If it shall appear on the trial that the defendant is a licensed re- 
tailer of spirituous liquors by the small measure, he shall also forfeit his 
retailer's license, and shall be incapable of taking a new license for the 
space of two years from and after the date of his conviction," mean that 
the defendant shall be a retailer at the time of the offense committed, and 
not at the time of the trial; and the fact of his being such retailer is not 
to be ascertained on affidavits or otherwise by the court, but must be 
averred in the indictment and confessed, or found to be true by the ver- 
dict of a jury. 

THE defendant was convicted in QNSON, on the last circuit, before 
Bailey, J., on an indictment charging that he unl~wfully sold spirituous 
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liquors to a slave named George, the property of Martha Boggan, 
contrary to the form of the statute in such case made and provided; 
and i t  appearing to his Ironor, upon the testimony of a witness exam- 
ined as to that fact, that the defendant was then, a licensed retailer 
of spirituous liquors, i t  was adjudged by the court that the defendant 
be fined $1, and that he forfeit his license to retail spirituous liquors, 
and that he be incapable of taking a license to retail spirituous liquors 
for two years. From this sentence the defendant appealed to the Su- 
preme Court. 

Winston, f o ~  defendant. 
The Attorney-Generlal for the Xtate. 

GASTON, J., after stating the case: Revised Statutes, ch, 34, (116) 
sec. 75, respecting crimes and punishments, declarcs that every 
person who shall sell to a slave spirituous liquors shall, for each offense, 
forfeit and pay the sum of $100, to be recovered by warrant before a 
justice of the peace, and applied onohalf to the use of the partly suing 
for the same, the other half to the use of the poor of the county. Section 
77 of same chapter enacts that the offenses mentioned in section 75 shall 
moreover be indictable in  the county or Superior courts, and the de- 
fendant, on conviction, shaII be fined or imprisoned at the discretion of 
the court; the fine, however, not to exceed $50 or the imprisonment three 
months; "and if i t  shall appear on the trial that the defendant is a 
licensed retailer of spirituous liquors by the small measure, he or she 
shall also forfeit his or her retailer's license, and shall be incapable of 
taking a new license for the space of two years from and after the date 
of his conviction." 

The judgm,ent which has been rendered in this case seems, therefore, 
warranted by the better of the act referred to; but we are of opinion that 
the literal sense does not present the true exposition of the intention of 
ihe lawmakers. I n  the first place, supposing that it was competent for 
the Legislature to make the degree of punishn~erit of an offense depend 
not on the nature of the offense when committed, but on the quality and 
condition of the offender at  the time of trial; and also to provide that 
the facts warranting this increased severity of punishment should not be 
passed on by the regular tribunal, the jury, but ascertained on affidavits 
or otherwise by tho court-it will not be questioned but that sucli pro- 
visions are not in accordance with the general tenor of our usages and 
laws in  criminal prosecutions. According to these, the guilt of an ac.t 
is fixed when the criminal act is done, and punishment is definitely 
assigned by law to criminal acts with reference to iheir guilt. Accord- 
ing to these, every material fact warranting the punishment of an 
offender is to be charged against him, and, if not admitted to be true, 



(117) must be found true by the county before a court can award that 
punishment. Such a departure from the ordinary system of 

criminal jurisprudence is not lightly to be intended. 
But the object of the Legislature in  making this special enactment 

would be, in  a great measure, defeated if the literal interpretation were 
to prevail. Licenses are granted annually. I f  one who sold spirits to a 
slave were not liable to the increased. punishment unless he had a license 
in  force at the time of the trial, a little delay would put i t  in the power 
of every offender to avoid this punishment. 

The sound construction seems to us to be that the Legislature intended 
to make the criminal act more penal in the case of a retailer than of an 
ordinary individual. When the offense was committed by a retailer, 
then, in addition to fine and imprisonment, he was to forfeit his license 
(if yet unexpired), and a t  all events to be rendered incapable for two 
years thereafter of obtaining another license. That the offense has been 
committed under these circumstances of aggravation must indeed "ap- 
pear on the trial," but i t  is to appear in  the ordinary way, by an aver- 
ment thereof in the indictment, and a confession or finding that such 
averment is true. So much, therefore, of the judgment in this case as 
is in  addition to the fine imposed on the defendant seems to us erroneous. 

The Superior Court of Anson will pronounce sentence on the defend- 
ant in conformity herewith. 

PER CURIAM. Judgment reformed. 

DUNCAN McRAE, JR., V. HENRY LILLY. 

1. The Supreme Couit cannot reverse a judgment of the Superior Court be- 
cause of the alleged finding of excessive damages by the jury, or of the 
refusal of the judge to set aside that finding-that not being a question 
of law, but of discretion. 

2. When the judge, after reciting all the testimony relating to a material 
inquiry of fact in the cause, asked the jury if they found in this testi- 
mony, or could lay their fingers on any part of it, showing the fact, the 
question, unless proposed in such a tone and manner as to manifest the 
clear conviction of the inquirer how it ought to be answered, which will 
not be intended, is not an expression of opinion on the facts to the jury, 
but only very properly directs their attention to a material inquiry of 
fact. 

3. In an action for seduction the defendant cannot prove that his general 
character is that of a modest and retiring man-the general rule, to which 
this forms no exception, being that unless the character of the party be 
put directly in issue by the nature of the proceeding, evidence of his 
character is not admissible. 
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TEESPASS on the case, brought to recover of the defendant damages 
for  the seduction of the plaintiff's daughter. 

Upon the trial, at  CAGARRUS, o d t h e  last circuit, before S~t t le ,  J., the 
plaintiff introduced as a witness his daughter, Regina, who testified that 
she was seduced by the defendant, and that, at  the time of her seduction, 
she was living with her father, performing the usual and customary 
duties of a child in the family. The defendant then introduced several 
witnesses with a view to show that the plaintiff consented to, or connived 
at, the prostitution of his daughter; or that hc was guilty of such gross 
negligence in  the care of her person, and her moral instruction, as 
amounted to such connivance; to rebut which testimony the plaintiff also 
introduced several witnesses. The defendant then offered to prove that he 
was a man of good character, and of a modest and retiring disposition; 
which was objected to by the plaintiff and rcjected by the court. 

His  Honor instructed the jury that if they believed the testi- (119) 
mony of his daughter, Regina, the plaintiff was entitled to re- 
cover; but if they could collect from the whole of the evidence that the 
plaintiff consented to, or connived at, the prostitution of his daughter, 
he could not recover; or if he were guilty of gross negligence in the care 
of her person, or her moral instruction, that might be considered by 
them as connivance, and would destroy his right of action. His Honor 
recited the testimony, and asked the jury "if they found any, or could 
lay their fingers on any, portion of it which satisfied them that the 
plaintiff consented to, or connived at, the prostitution of his daughter, 
or was guilty of such gross negligence as amounted to a connivance." 
The jury returncd a vcrdict for the plaintiff and assessed his damages 
to $1,600. The defendant moved for a new trial: 

1. On the ground of excessive damages. 
2. For  the reason that the court expressed an opinion on the facts of 

the c?.se. 
3. Because the court rejected the testimony offered by the defendant 

to show his good character, and that he was a modest and retiring man. 
His  Honor overruled the motion for a new trial, and gave judgment 

for the plaintiff, from which the defendant appealed. 

Barringer for plaintif. 

GASTON, J. I t  is exceedingly clear that we cannot reverse the judg- 
ment helow because of the alleged finding of excessivc damages by the 
jury, or of the rcfusal of the judge to set aside that finding. Whethcr 
the damages be excessive or not, we have not the means of examining, 
because "between this Court and the evidence there is an impenetrable 
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MCIRAE v. LILLY. 

wall," see B a d  v. Pugh, 9 N. C., 302, and if we had the means of ex- 
amination, we have no right to clete~mine, because this is not a question 
of law, but of discretion. & 

We cannot award a new trial because we think the judge ought to 
have granted one. Our authority to reverse the judgment and award a 
new venire is only because of some error of the court which infects the 

verdict. 
(120) Two of such errors are alleged. I t  is said that the judge ex- 

pressed an opinion to the jury on the facts of the case. I n  our 
opinion, this objection is not sustained. The only part of his Honor's 
charge which can be pressed into the support of this objection is that 
wherein, after 'having stated, as a principle of law, that if the plaintiff 
consented to, or connived at, the prostitution of his daughter, or was 
guilty of such gross negligence in the custody and education of his 
daughter as was equivalent to assent to her prostitution, he was not 
entitled to recover any damages; and, after reciting all the testimony, 
his Honor asked the jury if they found in this testimony, or could lay 
their fingers on any part of it, showing that the plaintiff had so con- 
sented or connived, or been guilty of such gross neglect. Now, it is 
certain that this question might have been proposed in such a tone and 
manner as to manifest the clear conviction of the inquirer how i t  ought 
to be answered; but we cannot intend any circumstances of this sort; 
and without some peculiarity of tone or manner intimating the opin- 
ion of the speaker, and influencing or tending to influence the judgment 
of those addressed, the question submitted very properly direrted the 
attention of the jury to a material inquiry of fact. 

I t  is also insisted that the judge erred in  rejecting the testimony 
offered by the defendant to show that his general character was that of 
a modest and retiring man. We are satisfied that there was no error - 
in  rejecting the testimony proposed. I n  civil suits the general rule is, 
that unless the character of the party be put directly in issue by the 
nature of the proceeding, evidence of his character is not admissible. 
And no reason is seen why, in this case, there should be an exception to 
the general rule. 

PER CURIAM. No error. 

Cited: Beal v. Robeson, 30 N.  C., 278; S. v. hTohlett, 47 N. C., 426; 
S. v. Williams, ib., 198 ; Bottoms v. Rend, 45 N.  C., 155; S. v .  Johnson, 
ib., 272; Heilig v. Dumas, 65 N. C., 215; Good7so.n v. Mullen, 92 N. C., 
212; Norris v. Stew~arrt, 105 N. C., 457; Edwards v. Phifer, 120 N. C., 
406; Marcom v. Adams, 122 N. C., 225 ; Willeford v. Bailey, 132 N.  C., 
406; Lumber Co. v. Atk iwon ,  162 N.  C., 302; Walters v. Lumber Co., 
165 N. C.,  392. 
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THE STATE v. HORACE GIRKIN. 
(121) 

1. In a n  indictment under the 48th section of the 34th chapter of the Revised 
Statutes, an intent to disfigure is prima facie to be inferred from a n  act 
which does in  fact disfigure, unless that presumption be repelled by evi- 
dence on the part of the accused of a different intent, or a t  least of the 
absence of the intent mentioned in the statute. 

2. I t  i s  not necessary, in  a n  indictment under this statute, to prove malice 
aforethought, or preconceived intention to commit the maim. 

3. To constitute a maim, under this statute, by biting off a n  ear, it is  not 
necessary that  the whole ear shall be bitten off; i t  is sufficient if a part 
only is taken off, provided enough is taken off to alter and impair the 
natural personal appearance, and, to ordinary observation, to  render the 
person less comely. 

THE defendant was indicted at  WASEINGTON, on the last circuit, be- 
foro Pearson, J., for that he "unlawfully and on purpose did bite off 
the left ear of one James Watson, in the peace of thc State then and 
there being, with intent to disfigure the said James Watson, contrary 
to the form of the statute in such case made and provided, and against 
the peace and dignity of the State." O n  the trial, it appeared in evi- 
dence that the defendant and Watson engaged in a fight; and after 
Watson had bitten the defendant's finger, the latter bit off a picce of 
Watson's ear, which, on inspection, appcarcd to be the segment of a 
circle about an inch along the rim of the ear, and about one-quarter of 
an inch deep in the gristle, and was about one-fifth part of the ear. 

The defendant's counsel insisted, first, that the biting off part of the 
ear 'did not come within the statute. Secondly, that i t  was necessary 
for the State to prove malice aforethought, or a preconceived intention, 
and that the act was donc with an intcnt to disfigure. 

His  Honor instructed the jury that it was not necessary that the 
whole of the ear should be taken off, i t  being sufficient if a part was 
taken off, provided such part  was not merely the outside skin, but ex- 
tended inlo the gristle, and was so large as to make it perceptible to 
any one that a part of the ear wai: gone; and that the part bit off of 
Watson's ear, as apparent to thc court by inspection, was large 
enough to come within thc nicaning of the statute. TTc further (122) 
instructed thc jury that i t  was not ncctrssary for the State to. 
show malice aforethought, or a preconceived intention; and that the 
statute would include a case where i t  appeared that the idea of biiinK 
off the ear was not conceived until the fight commenced. And further, 
if the jury were satisfjed that the defendant had bit off the part  of the 
ear alleged, and that hc did i t  on purpose, and not by accident, then the 
law implied that i t  was done with an intent to disfigure, upon thp 
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ground that a man is presumed to intend to do what he does do, unless 
the contrary is made to appear; that if they were satisfied that defend- 
ant  bit off the ear after he got his finger out of Watson's mouth, with 
an intention to retaliate or revenge himself, he would be guilty, and 
his counsel were mistaken in  the position assumed by them, that the 
intent to retaliate rebutted the presumption of an intent to disfigure. 
The defendant was found guilty, and, after an ineffectual motion for a 
new trial, appealed. 

Allen for defendant. 
T h e  Attorney-General for the State. 

RUEBIN, C. J. Both parts of the second objection taken for the pris- 
oner are in  opposition to S .  v. Evans, 2 N.  C., 281, and S. v.  Crawford, 
1 3  N.  C., 425, which establish that the intent to disfigure is prima facie 
to be inferred from an act which does in fact disfigure, unless that pre- 
sumption be repelled by evidence on the part of the accused of a differ- 
ent intent, or, a t  least, of the absence of the intent mentioned in the 
statute. 

Since those cases, which were decided on the act of 1791, the law has 
been further altered in a manner which closes up all opening for the 
other branch of this objection. Under the act of 1791 it was contended, 
not without some plausibility, that as to cases within the second section 
the indictment must lay the acts to be of malice aforethought, as well 
as on purpose. We approve, indeed, of the contrary construction, which 
was adopted by the Court in those cases. But still it was a point that 
counsel could then argue with a serious face, and in a way to which the 

Legislature seems to have feared the courts might at some time 
(123) incautiously yield, unless the statute should be rendered more 

explicit on that point. Hence, in revising the statutes, the oppor- 
tunity was taken of placing the question beyond all cavil. I n  the "Act 
concerning crimes and punishments," 1 ~ e v . '  Stat., ch. 34, section 13 
relates to certain maims committed "of malice aforethought"; and then 
in  section 48 i t  is eacted that, "If any person shall, on purpose and 
unlawfully, but without malice aforethought, bite or cut off an ear," 
etc. I t  is thus seen that those words, "ujithout malice aforethought," 
which were not in the second section of the act of 1791, are introduced 
into the revised act of 1837, doubtless with the view of giving expressly 
to this latter act the same sense in which the former had been received 
by judicial construction. I n  other words, the Legislature approved of 
the interpretation adopted by the courts, and meant to incorporate it as 
a distinct and express enactment of the statute. 

Upon the other point made on the trial, this Court also agrees in the 
opinion given to the jury. The object of the Legislature was to pro- 
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tect individuals from such injuries as disfigure, that is to say, alter and 
impair the natural personal appearance. Where, therefore, the injury 
reaches that extent, the case must be within the meaning of the act. 
Here such is the case; for although the ear  be not entirely severed from 
the head, yet, ccrtainl?, enough was taken off to attract attention and, 
to ordinary observation, rcricler the person less comely. I n  the opin- 
ion of this Court, therefore, there is 

PER CURIAM. No error. 

Cited: Outlaw v. Hurdle, 46 N.  C., 165; 8. v. Skidmore, 87 N. C., 
510; Martin v .  Knight, 147 N.  C., 573. 

ALFRED R. GASH v. WILLIAM REES ET AL. 
(124) 

I If, after a verdict for the plaintiff in  the county court, the court, upon motion 
of the defendant, ordered the costs of the attendance of some of his (the 
plaintiff's) witnesses t o  be taxed against him, and he appeals from such 
order, the appeal is proper, and the Superior Court cannot dismiss it 
upon the ground that the matter appealed from was one within the dis- 
cretion of the county court. 

ON the trial of this action, which was brought in the county court of 
BUNCOMBE, the plaintiff introduccd five witnesses, all of whom were 
sworn, but only two of them were cxamined. After a verdict for the - 
plaintiff, the defendant moved that he, the plaintiff, should be taxed 
with the costs of the attendance of the three witnesses who wece not 
examined, which motion was allowed, and the costs of the said three 
witnesses were ordered to be taxed against the plaintiff accordingly; 
and he thereupon appeal~d from the order to the Superior Court; and 
on the last circuit, Hall, J., ordered the appeal to be dismissed, upon 
the ground that the matter appealed from was one within thc discretion 
of the county court; and the plaintiff thereupon appealed to the Su- 
preme Court. 

No counsel for either party i rz th& Court. 

DANIEL, J. The Superior Court dismissed the appeal on the ground 
that i t  was a matter of discretion with the county court whether they 
would tax the tickets of the three witnesses against the plaintiff or against 
the defendant. We think this was not a ground for dismissing the 
appeal. The county court was by law obliged to order the tickets of the 
three witnesses to be paid by somebody, either by the defendant, who 
had been cast in  the action, or, if illegally summoned, by the plaintiff, 
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who summoned them. They deemed it right to order the plaintiff to 
pay the said three witness tickets. The plaintiff was thereupon dis- 
satisfied with the order, and appealed from it to the Superior Court, 
which, we think, he had a right to do. Whether the Superior Court 

ought to have affirmed the judgment of the county court is an- 
(125) other question, and not for consideration at  this time. The act 

of Assembly declares '(that when any person, either plaintiff or 
defendant, shall be dissatisfied with the sentence, judgment, or decree of 
any county court, he may appeal from such sentence, judgment, or de- 
cree, to the Superior Court of Law." 1 Rev. Stat., ch. 4, sec. 1. The 
appellant was a party plaintiff in the suit where the judgment was ren- 
dered against him as to this cost; he was interested, and the case says 
that he was dissatisfied. The law gave him a right to appeal, and the 
judge erred in dismissing it. The judgment must be reversed. The 
Superior Court will proceed to try the case on the appeal from the 
county court. 

PER CURIAM. Reversed. 

T H E  STATE v. JOHN DAVIS. 

1. An offer to  strike by one person rushing upon another will be an assault, 
although the assailant be not near enough to reach his adversary, i f  the 
distance be such as to induce a man of ordinary firmness, under the 
accompanying circumstances, to believe that he will instantly receive a 
blow unless he strikes in self-defense. 

2. The acts and circumstances necessary to constitute an assault in law dis- 
cussed and stated by GASTON, J. 

THE defendant was indicted at  YANCRY, on the last Fall  Circuit, be- 
fore Pearson, J., for an assault and battery upon one W.il1ia.m Roberts. 

I n  support of the prosecution, a witness was called who testified that 
he, Roberts, and the defendant were crossing Coney Mountain, on their 
return from a muster;. that witness and the defendant were walking 
together, leading their horses down the mountain, and that Roberts was 
ten or fifteen steps ahead, on foot, with a rifle in his hand ; that a quar- 

rel commenced between the defendant and Roberts, when, upon 
(126) Roberts using some insulting language to him, the defendant said 

to witness, "Hold my horse; I'll whip the rascal," and instantly 
dropped his bridle and advanced toyards Roberts, with his hands ex- 
tended, as if to catch hold of him; but before he did so, Roberts stepped 
on one side, struck him with his rifle and knocked him down. The wit- 
ness stated further that the words "I'll whip the rascal" were spoken 
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loud enough for Roberts to hear them; but he was unable to state how 
near the defendant was to Roberts when the latter struck him; he 
thought defendant was in  a b ~ u t  four feet; but would not say he  was in 
stkking distance of Roberts, or could have reached him with his arm. 
The defendant's counsel insisted, and moved the court so to charge the 
jury, that "if defendant was not in  striking distance when he made the 
blow, he was not guilty of an assault." His  Honor instructed the j u G  
that an "assault was an offer or attempt to strike under such circum- 
stances as would induce a man of ordinarv firmness to believe that he 
was instantly to receive a blow, and would justify his striking to pre- 
vent it. That if this were not so, the peace might be brokcn, and neither 
party be guilty-the one, because hc struck in self-defense, and the other, 
because his act did not amount to an assault. That being in  striking 
distance was a good general rule, but did not include all cases of assaults ; 
that an offer to strike at  such a distance that anybody could see the blow 
would not take effect was not an assault; but if the distance were such 
as  would induce a man of ordinary firmness, connecting i t  with the 
other circumstances, to believe that he would instantly receive a blow 
unless he struck in self-defense, the offer to strike would amount to an 
assault, although i t  should be 'proved that the assailant was not near 
enough to reach. That in  this case, if the jury believed the witness, and 
were satisfied that the defendant had rushed upon Roberts and got so 
near that, under the circumstances, a man of ordinary firmness would 
have believed that he was instantly to receive a blow, they would find 
the defcndant guilty of the assault, although they were not satisfied that 
he had got quite near enough to reach him." The defendant was found 
guilty, and appealed. 

?'he Attorney-General for the State. 

GASTON, J. Upon the whole, we arc of opinion that there is (127) 
no error in the judge's charge. 

An assault is an intentional attempt, by violence, to do an injury to 
the person of another. I t  must be ~htentionnl, for if i t  can be collected, 
notwithstanding appearances to the contrary, that there is not a present 
purpose to do an injury, there is no assault. Thus, where a man laid 
his hand on his sword and said, "If it were not assize time, I would not 
take such language from you," the Court agreed that it was not an 
assault, for the declaration was that he would not assault him, the 
judges being in town, and the intention as well as the act makes an as- 
sault. Tuberville v. Savage, 1 Mod., 3. And i t  must also amount to an 
attempt; for a purpose to commit violence, however fully indicated, if 
not accompanied by an effort to carry i t  into immediate execution, falls 
short of an actual assault. Therefore i t  is that, notwithstanding many 
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ancient opinions to the contrary, it is now settled that no words can, of 
themselves, amount to an assault. 1 Hawk. P. C., ch. 62, see. 1, p. 110. 
And. therefore. also, i t  is said not to be an assault if a man s t d i e s  a t  
another at such a distance that he cannot reach him or put him in fear. 
2 Comyn Bat. C. The distance is here explanatory of the apparent 
a t tempt  to strike, and shows that in truth it is not an attempt, but only 
a menace, to do hurt to his person. It is difficult in practice to draw 
the precise line which separates violence menaced from violence begun 
to be executed, for until the execution of i t  is begun there can be no 
assault. We think, however, that where an unequivocal purpose of vio- 
lence is accompanied by any act which, if not stopped, or diverted, will 
be followed by personal injury, the execution of the purpose is then 
begun-the battery is attempted. Thus, riding after a person so as to 
compel him to run into a garden for shelter to avoid being beaten has 
been adjudged to be an assault. Mortom 71. Shopple, 3 Car. & Payne, 
373 ; 14  E. C. L., 355. 'so, in a late case before a very eminent English 
judge, it wa3 held that where the defendant was advancing in a threaten- 

ing attitude, wi th  intent  to strike the plaintiff, so that his blow 
(128) would, in a second or two, have reached the plaintiff, if he had 

not been stopped, although when stopped he was not near enough 
to strike, an assault was committed. Stephen  2). Myers, 4 Car. & Payne, 
349 : 19 E. C. L., 414. I n  the case under consideration the intent 
of the defendant to seize the prosecutor's person was not in question. 
The instruction prayed for, and the instruction given, necessarily pre- 
supposes it. The instruction prayed for is, "that if defendant was not 
in stri7Fir~g distance when he  made the  blow, he was not guilty of a n  
assault," and the instruction given is, that an offer "to strike, at such 
a distance that any one could see the  blow would not take eEect, was 
not an assault," but that "the offer to strike would be an assault, 
although the assailant was not near enough to reach, if the distance. 
were such as to induce a man of ordinary firmness. under the accom- 
panying circumstancels, to believe that he would instantly receive a 
blow unless he struck in self-defense." "Rushing," with that intent, 
upon the prosecutor, and approaching, in execution of that intent, so 
near as to render i t  necessary for the prosecutor's safety to strike him 
down, amounts in law to an assault in the defendant. 

PER CURIAM. No error. 

Cited:  S. v. Crow, post, 377; S. v. Gentry,  47 N.  C., 409; 8. v. Myer- 
field, 61 N.  C., 109; S. v. Vannoy ,  65 N.  C., 533; S .  v. Neely, 74 N.  C., 
426; S. v. Horne, 92 N. C., 807; S:v. Reavis, 113 N. C., 679; S .  v. Jef-  
f r e y ~ ,  117 N. C., 745; S. v. Green, 134 N. C., 660; S. v. Danie7, 136 
N.  C., 574; S .  v. Garland, 138 N.  C., 681; S .  v. Hemphil l ,  162 N. C., 
634. 100 
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(129) 
THE STATE v. ROBERT JONES ET AL. 

1. Section 63 of chapter 31, Revised Statutes, which prescribes the time when 
writs and other civil process shall issue and be made returnable, is  inap- 
plicable to, and was not intended to have any operation upon, the pre- 
rogative wri t  of mandamus. Such a writ can only issue when a neces- 
sity for it is shown; and from its very nature i t  should issue, be made 
returnable and be returned accordingly a s  the necessity that calls for i t  
may require. 

2. No general rules of practice in  relation to the issuing and return of writs 
of mandamus have yet been prescribed in this State; and i t  is  therefore 
in  each case the province of the court by which the wri t  may be awarded 
to fix the day on which i t  should be made returnable. 

3. The case set forth in  the suit for mandamus must show there is no other 
specific legal remedy, because the court will not, ordinarily a t  least, inter- 
fere by mandamus when there is  another specific legal remedy. But i t  is  

. not proper, much less necessary, that  the wri t  should declare that  there 
is no other remedy for the mischief which it commands to be removed. 

4. The writ of mandamus should be directed to all the persons whose duty i t  
is to perform the act required, though some of them may be applicants 
for the writ. And where three of seven commissioners filed a petition 
for a mandamus to compel the other four i n  concurrence with them to 
perform a specific duty, and a n  alternative mandamus was issued, di- 
rected to  the  four only, which was returned with a n  admission of service 
by the three petitioners, and a n  expression of their readiness to perform 
the duty, whereupon a peremptory mandamus was ordered: i t  was Held, 
that  the order for the peremptory mndamus was against all, and that  
the proceedings were sufficient. 

5. When a n  alternative mandamus is issued, and no answer or return of cause 
is made, the court may be moved for a n  attachment against the person 
to whom i t  has  been directed; and in such a motion the attachment 
ought to  be refused, unless there has been a personal service of the writ, 
or such a service a s  the court by special order under the circumstances 
of the case may direct. But the court, instead of proceeding by attach- 
ment for contempt because cause is  not shown, may direct a peremptory 
mandamus to issue, simply regarfling the alternative mandamus a s  in the 
nature of a rule to show cause why a n  absolute mandamus should not 
issue; and to justify this course, personal service of the rule, or the writ 
in  nature of a rule, is  not necessary; but service by leaving a copy a t  the 
dwelling-house is sufficient, if the court deem i t  reasonable; and of this 
the court which issues the rule, or writ i n  nature of a rule, is  the exclu- 
sive judge, and i ts  judgment upon that  matter cannot be revised upon 
appeal. 

THE dispute respecting the seat of justice of HENDERSON, (130) 
which was before the Court at  the last term, S. v. Xing, 20 
N. C., 661, was in this case again pesented for consideration. After 
dismission of the mandamus, which had been directed to the commis- 
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sioners appointed by the county court to lay off and sell the lots in the 
town supposed to have been established, a petition was filed in the 
Superior Court of BUNCOMBE, on the last circuit, before Hall ,  J., by 
Benjamin Wilson, Epaphroditus Hightower, and John Clayton, three of 
the seven commissioners authorized and directed by the act of Assem- 
bly to procure, by purchase or donation, a proper tract of land for the 
county town, setting forth that the commissioners whose duty ft was 
to determine the site of the town had fixed i t  on S h a w ' ~  Creek, near 
Hugh Johnston's house; that the petitioners were anxious to proceed 

. to the performance of the duty enjoined by the law on the commi* 
sioners of the second part, the procuring, by purchase or donation, for 
the use of tlie county, of a tract of land at the determined site; but 
that Robert Jones, Asa Edney, John Miller, and Richard Allen, the 
other four of these commissioners, without whose coijperation the peti- 
tioners could not act, utterly refused to join with the petitioners in the 
performance of this duty; and praying that a mandamus might be, 
directed to the commissioners of the second part, commanding them to 
perform the duty required by the said act; and that the said Robert 
Jones, Asa Edney, John Miller, and Richard Allen might be required, 
i n  connection with the petitioners, the commissioners of the second 
part, forthwith to proceed to purchase or receive, by donation, and take 
the deed for said land, as by the act is directed. Upon this petition, 
verified by affidavit, an order was made on Tuesday, the second day of 
the term, that notice should issue "to the defendants Jones and others," 
returnable on Saturday next, to show cause why a mandamus should 
not issue against them, compelling them to perform the duties in said 
petition mentioned. A notice of this order thereupon issued, addressed 
to all the commissioners, returnable as aforesaid. The petitioners ap- 

peared and acknowledged service of the notice; and the sheriff 
(131) made return that he had executed the same by leaving a copy 

thereof a t  the dwelling-houses of John Miller, Robert Jones, and 
Richard Allen, and by delivering a copy to Asa Edney. I t  appears that 
on the return day of the rule or notice, an objection was made, but the 
record does not show by whom, that personal service of the rule or 
notice ought to have been given. No cause was shown against the man- 
damus prayed for;  and the court thereupon ordered that an alternative 
mandamus should issue, returnable on the Saturday following, the last 
day of the term. A writ thereupon issued, addressed to Edney, Allen, 
Miller, and Jones, reciting the substance of the acts of Assembly in  
relation to the seat of justice of the county of Henderson; the doings 
of the commissioners of the first. part, determining the site of i t ;  the 
duty of the seven commissioners, all of whom were named, to procure, 
by donation or purchase, a proper tract of land therefor; the allegation 
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of three of the commissioners that they had always been willing to dis- 
charge this duty, and had requested the other four to join with them 
in so doing, and that these had refused to comply with said request; 
and commanding the said Edney, Allen, Jones, and Miller to join with 
Wilson, Hightower, and Clayton in  the performance of the duty en- 
joined by the act, or signify cause to the contrary thereof. The sheriff 
returned this mrit, with an indorsation that he had "executed" the sarnt 
"by tacking a copy of i t  on the door of John Miller's house, by leaving 
a copy at Asa Edney's dwellinghouse, Robert Jones' dwelling-house, 
and the dwelling-house of Richard Allen"; and John Clayton, 13enja- 
rnin Wilson, and E. Hightower indorsed thereon "that they admit serv- 
ice of the alternative mandamus, and answer th:lt they are willing to 
proceed without further i~otice.'~ No answer to the alternative rnan- 
darnus was made, nor cause shown against the peremptory mandamus, 
by any of the commissioners; but Miller, one of them, appeared in 
court and took several exceptions, and made sundry objections to the 
proceedings, which appear of record. H e  moved to supersede the man- 
dmnus which had issued, because i t  should have been issued ten days 
before the return day-or because there should have been at  
least eight (instead of seven) days between the teste and the ( 1 3 2 )  
return of the writ; because the mrit did not state enough to sup- 
port i t ;  for "it omitted to set forth that there was no other remedy but 
this writ," and for that it was directed improperly to four of the com- 
missioners, when i t  ought to have been directed to the whole seven. I t  
was also insisted by the defendant Miller that the writ ought to have 
been served on the other three, before there could be any final action 

' 

thereon; that i t  ought to have been delivered to them personally; that 
leaving a copy a t  their houses of a writ returnable in  so short a time 
was not a sufficient notice, as there was no reason to believe that Allen 
had been i n  the State from the day the first notice issued until the 
return day of the writ, nor any evidence to show that the defendants 
had gone out of the way to avoid service, or had been in the county 
from the isstling of the writ until its return; that there ought, a t  least, 
to have been an affidavit of service, to justify any action of the court 
upon the writ; and that, in fact, the writ had not been served. The 
court overruled these exceptions, and adjudged that sufficient notice had 
been given of the writ. A peremptory mandamus was awarded; and 
from this the record states that the defendants appealed to the Supreme 
Court. 

Ba'ttle for defendants. 
The Attorney-Genera2 for the State. 



. I N  T H E  SUPREME COURT. [23 

GASTON, J., after stating the case: All the exceptions and objections 
taken below to the alternative mandamus have been urged here in the 
argument for the defendants. I n  support of the objection that the writ 
i s  illegal, and ought to be quashed, because it did not issue a t  least ten 
days before the day on which i t  was made returnable, the counsel for 
the defendants relies on section 63 of the act "concerning courts of 
justice, practice, pleas and process," 1 Rev. Stat., ch. 31. By this it is 
enacted that all writs and other civil process (except subpcenas return- 
able immediately) shall be returned the first day of the term to which 
they may be returnable, and be executed at  least ten days before the be- 

ginning of the term, when returnable to a Superior Court, or 
(133) five days when returnable to a county court; and it is further 

enacted that if any original or mesne process shall be taken out 
within the time above specified before the beginning of tlie term of a 
court, it shall be made returnable to the term next thereafter. All 
process made returnable a t  any other term, or executed at any other 
time or in  any other manner than is  thus prescribed is to be adjudged 
void on the plea of the defendzint. The writ before us does not fall 
within the letter of this section. I t  was taken out or, rather, issued 
during term-time, and not before the beginning of the term. But i t  is 
manifest, we think, that the provisions of this section are inapplicable 
to and were not intended to have any operation upon the prerogative 
writ of mandamus. Their operation is confined to writs and process 
used to commence, or in course of prosecution of, ordinary action% for 
the assertion of private rights or the redress of private wrongs, "taken 
out'' by the parties from the officers of the court, without any special 
order of the court. The mandamus is an extraordinary remedy, never 
issuing but by the express order of the court, whose high prerogative 
i t  is, when no other adequate remedy can be found, and there would 
otherwise be a failure of justice, or defect of police, thereby to compel 
inferior courts, corporations, or persons to perform some specific and 
known-duty. Such a writ can only issue when a necessity for it is 
shown; and from its very nature it should issue, be made returnable, 
and be returned, accordingly as the necessity that calls for i t  may 
require. 

I n  England these writs are not infrequent; and with a view to uni- 
formity of practice, the courts there have laid down some general rules. 
Amongst these we find it stated in an Anonymow case, 2 Salk., 434, 
that the court on the first day of that term made a rule that if the cor- 
poration to which a mmdamus was sent was more than 40 miles from 
London, there should be fifteen-or, as the rule is more accurately 
recited in  Rez v. Dover, 2 Stra., 401, fozcrteen-days between the teste 
and return of the first writ; but if but 40 miles or under, eight days 
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only. Whether this rule has been applied to any other cases than those 
involving disputes about corporate offices, franchises, and duties, 
i t  is unnecessary to inquire, as i t  cannot for a moment be doubted (134) 
but that on a proper case shown the court would make a special 
order for the return of any mandamus which it might comnland to be 
issued. With us  the manndanlus is scarcely known in  practice. Until 
this controversy, our books of reports filrizish us with but two instances 
i n  which such a writ has been awarded. Delncy v. iVavigation GO., 9 
N. C., 274; D i c k e m  v. Justices, 15 5. C., 406. No general rules of 
practice have yet been prescribed in relation to them; and therefore in 
each case i t  i s  the province of the court by which the writ may be 
awarded to fix the day on which i t  should be made returnable. 

I Nor is i t  proper-much less necessary-that the writ should declare 
that there is no other remedy for the mischief which it commands to be 
removed. The court, indeed, wilI not, ordinarily at least, interfere by 

1 mandamus  when there is another specific legal remedy; and i t  i s  there- 
fore a good cause for quashing a mn&rnzcs that the cmc set forth in 
it does not call for this extraordinary interposition. Thus in Kiag v. 
M a ~ g a t e  P i e r  Qo., 3 Barn. & Ald., 220; 5 E. C. L., 266, a writ of 
mandamus  to a corporation, commanding them to pay a poor's rate, 
was quashed because it did not state that the corporation had no effects 
upon which a distress could be levied. The remcdy by distress was the 
regular, ordinary, and, in  general, adequate remedy; and if there ex- 
isted any fact which rendered the use of i t  impracticable or insufficient, 
and therefore warranted a resort to the extraordinary remedy of man- 
damus ,  t h a t  fact should be averred in the writ distinctly, so as to put 
it in the Dower of the defendants to traverse such fact in  their answer. 
Upon examining the precedents, i t  will be found that writs of mun-  
damus contain no recital that another remedy is not to be had, but only 
the desire "that due and speedy justice should be done in that behalf." 
6 Wentw. Plead.. 305 to 356. Indeed. if the case set forth & the writ 
be one in  which there is no other specific remedy, cui bono is this con- 
clusion of law to be stated? Do not the court know i t ?  All that is 
wanted to warrant and demand their interposition is a verified 
statement of the necessary facts. I t  is their duty to know the (135) 
law arising on the facts. 

The obiection that the writ should have been diwcted to all the com- 
missioners whose duty i t  was to perform the act required has been 
strongly pressed upon us; and, to show that such is the regular course 
of proceeding, a case has been quoted from 2 Chitty, 254, where, on 
an application for a rnaadamn~s against one of the church wardens of 
a parish to concur in a rate with the overseers, it a s  said by the 
Court: "You must take the mandamus against the whole of the parish 
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officers: against yourselves as well as the other overseer. I t  has often 
been so done.'' We admit fully the correctness of the doctrine con- 
tended for by the defendants, and yet hold that their objection is  not 
sustained. The writ might indeed have been more formally directed 
to each and every of the seven commissioners; but upon this record it 
must be held that it was so directed. The mandamus prayed for in the 
petition is a mandamus directed to all. The petitioners, three of the 
commissioners, admit service of the mandamus, and declare that they 
are ready to act. A writ is then addressed to the other four only, be- 
cause their colleagues have accepted service, and the act which the four 
are ordered to do, or show cause to the contrary thereof, i s  an act in 
company with their colleagues, and in which their colleagues are by 
virtue of their express assent of record bound to join under the penalty 
of a contempt. The three petitioning commissioners who acknowledge 
service of the alternative mandamus declare that they have no cause to 
show wherefore the act ordered should not be done. And if the others, 
to whom an opportunity is thus afforded of showing cause, offer none, 
then all having been directed to do the act, or signify wherefore they 
do not, the peremptory mandamus properly issues against all, as prayed 
for. 

The remaining exceptions and objections present the inquiry whether 
there was error in the court below adjudging that service had been 
made of the m a n d ~ ; h m s  upon Edney, Jones, and Allen. I t  is one of 

the first principles of natural justice, one which seldom is, and 
(136) never ought to be, lost sight of in municipal law, that no man 

should be condemned unheard; and i n  furtherance of this prin- 
ciple, process, or notice i n  the nature of process, almost invariably , 
issues to summon, warn, or compel a party to appear in court and hear 
the complaint against him, or show cause, if any he has. against that 
complaint, before any adjudication is made. I n  general, the form of 
this process or notice, as well as the manner of its service, is positively 
prescribed by law; but in many cases these must necessarily be left to 
the sound sense and discretion of the coarts of jastice-bound, as they 
must always feel themselves to be, to keep steadily in view the great 
principle above stated. As to the manner of serving notices of the 
nature of that before us, we have nothing more explicit in our legis- 
lation than is to be found in the act "concerning courts of justice," 
1 Rev. Stat., ch. 31, secs. 126, 127. These make it the duty of the 
sheriff to serve all notices which are required to be given in  the course 
of any cause, motion, or proceeding, either at law or in equity, "by 
delivering a true copy of the same to the person to whom it  hall be 
directed (if to be found in  his county), or by leaving a copy thereof at  
the usual place of abode of such person, if in his county," and make the 
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sheriff's return evidence of service, in the manner and at the time 
stated in such return. This act removes the difficulty arising of the 
want of an affidavit of service; but i t  leaves open the question, When 
is  the personal service necessary; and when will a service, by leaving 
a copy a t  the dwelling-house, be sufficient? For  the determination 
of this question, where the law is silent, i t  seems to us  the true cr?- 
terion in  general is, For  what object is the service of process intended 
to bring the party into contempt, by founding thereon a motion against 
him for attachment 1 I f  i t  be, the service must be personal, if possible; 
but if personal service be not possible, and there is probable cause to 
suspect that the party keeps out of the way to avoid it, the court may 
make an order that leaving notice at  the dwelling-house shall be suffi- 
cient. I f ,  however, the service is not to be made the groundwork of a 
proceeding to punish, but is relied on merely to assure the court that a 
fa i r  opportunity has been afforded for objecting against a rule 
or proceeding, prima facie just, there personal service is not (137) 
necessary, and the other species of service, if the court deem i t  
reasonable, i s  in law sufficient. See 1 Tidd Prac. (2 Am. from S Lon. 
Ed.), 505 ; Weston v. Falkner, 2 Price, 2 ,  and ih., 4; K ing  v. Smithers, 
3 Term, 351 ; King v. Edgrean, ibid., 352. When no answer or return 
of cause is made to an alternative mandamus, the court may be moved 
for an attachment against the persons to whom it has been directed. 
And in  such a motion, we think the attachment ought to be refused, 
unless there has been a personal service of the writ, or such a service 
as the court, by speciaI order, under the circumstances of the case, may 
direct. But the court, instead of proceeding by attachment for con- 
tempt, because cause is  not shown, may direct a peremptory mandamus 
to issue-simply regarding the alternative mandamus as in the nature 
of a rule to show cause why an absolute mandamus should not be issued. 
Temper v. Judges, 1 John., 64. And to justify this course, persona1 
service of the rule, or the writ in  nature of a rule, is not necessary, for 
the award of the peremptory mcxmdamtcs operates, not in  the nature of 
punishment, but as a command to execute an asrertaincd duty. 

Having arrived at this conclusion, we t,hink i t  necessarily follows that 
i t  was within the exclusive province of thc court below to determine 
whether the actual service was a reasonable service or not. I t  is not 
for us, therefore, to revise the judgment which the court formed upon 
that subject. It may be permitted for us, however, to say that his 
Honor was called upon, by the plainest and strongest considerations of 
duty, not to lend a favorable ear to any objections on this score, which 
were not of a very substantial kind. I t  is not to be concealed that the 
dispute i n  this case-as well as the dispute in the case before us a t  the 
last term-is, in truth, a contest between two parties which have dis- 

107 



I N  T H E  SUPREME COURT. [2 3 

tracted the county of Henderson upon the question where the county 
town shall be fixed and the public buildings erected. Public order, the 
dignity of the laws, the decorous administration of justice, demand that 

this controversy should be settled as speedily as the right of the 
( 1 3 8 )  matter can be ascertained and judicial forms mill permit. I n  

truth, that right had been ascertained-deliberately ascertained 
-in 8. v. Zing ,  20 N.  C., 661, where the merits of the controversy were 
passed upon in the Superior Court, and afterwards reasserted in this 
Court upon appeal. It could not be doubted but that this decision was 
quickly and generally promu1gai;ed throughout the county of Hender- 
son, and that the party which bad failed upon the merits well knew 
that if they continued further resistance, the adverse party would un- 
questiopably move for the precise remedy now sought for. When, there- 
fore, upon this motion being made, i t  was seen that but one of the 
recusant commissioners could be found, on whom to serve notice of the 
motion; that when he appeared in court, instead of showing cause 
against the writ moved for, he interposed formal objections only for 
the purpose of delay; that when the writ did issue, .none of: these com- 
missioners could be found, and he who had before appeared gave way 
to another, who, instead of putting in  any answer to the writ, sought, 
by every astute exception and technical objection, to embarrass and pro- 
tract the proceedings; that no affidavit was offered showing why fur- 
ther delay was necessary for any purpose of individual or public right; 
nor accounting for the sudden disappearance from home of all the re- 
sisting commissioners; nor furnishing any reason for the court to doubt 
that in truth every one of them was fully aware of the proceeding, and 
that all were concurring in the opposition ostensibly conducted by one 
only of their body-under these circumstances, whatever form of notice 
the law would permit to answer for the purpose of administering jus- 
tice, the minister of the law was justified in holding to be suflicient 
notice. 

PER CURIAM. Affirmed. 

Cited: 8. v. JOWS, post, 414; S. v. Allen,, 24 N. C., 184; Taylor v. 
School Committee, 50 N.  C., 102; McCoy v. Justices, 51 N.  C., 494; 
Einsey v. Magistrates, 53 N. C., 187; Lutterloh v. Commissionem, 65  
N. C., 405. 
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ANDREW FALLS ET AI,. v. ABNER MGAFFEE ET AL. 
(139) 

1. Where the condition of a n  injunction bond is that  the complainants "shall 
well and truly indemnify the obligees for all damages they may sustain 
by wrongfully suing out the injunction," i t  will not be necessary for the  
obligees, upon a dissolution of the injunction, to bring a n  action on the  
case to  ascertain the damages sustained by them before suing upon the 
bond. 

2. In a suit a t  law, upon a n  injunction bond, it is not necessary for the obligee 
to s tate  i n  his declaration, or  prove upon the trial, a n  order of the court 
of equity allowing the withdrawal of the bond and permitting a suit t o  
be brought upon it. 

DEBT, upon a bond given by the present defendants, upon obtaining 
an  injunction in  equity. The condition was that the complainants 
should "well and truly indenmify" the defendants in equity "for all 
damages they might sustain by reason of the wrongful suing out said 
injunction." 

Upon the trial, a t  LINCOLN, on the last circuit, before Bettle, J., it 
appeared that the injunction had been dissolved; but it was objected 
by the defendants that the plaintiffs could not recover without showing 
an order of the court of equity, allowing the withdrawal of the bond 
from that court, and permitting a suit to be brought upon it. Secondly, 
that an action of debt would not lie against the principals in the in- 
junction bond until the damages sustained by reason of suing out the 
injunction had been ascertained in  an action on the case. The court 
intimated an opinion against the plaintiffs upon both points; in sub- 
mission to which they suffered a ionsuit and-appealed. 

Badger for p la in t i f s .  
W.  J .  Alexamder for defendants. 

RUFFIN, C. J. The Court entertains an opinion different from that 
of his Honor upon both of the points made a t  the trial. 

There was no necessity for another action to ascertain the plaintiffs' 
damages, before bringing debt on the bond, as the words of the condi- 
tion are, if the obligors "shall well and truly indemnify" the 
obligees "for all damages they may sustain by wrongfully suing (140) 
out said injunction." The language of the contract, therefore, 
plainly authorizes this action in  the first instance. This case is not 
like Davis v. Gully ,  19 N.  C., 360, in which the condition of the bond 
was for the payment of "such damages as shall be wcoverecl-" of the 
camplainants in equity. The decision turned on the word "recovered" 
as contrasted with "sustained," as is stated in the very beginning of 
the opinion. The present case, therefore, falls within the distinction 
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there expressed, according to which this action will well lie to recover 
such damages, if any, as the obligees may be able to show they did sus- 
tain. 

As to the other point, i t  is clear that is between the obligees and the 
court of equity, and that the court of law can take no notice of the 
means by which the obligees obtained possession of the bond. It is the 
ordinary case of an action of debt on a bond with collateral condition, 
by the obligees against the obligors; and the declaration need contain 
no averment of leave to briilg the action being given by the court of 
equity; and, consequently, i t  need not be proved. The declaration 
must, no doubt, state such proceedings in the suit in equity as put an 
end to the injunction and no longer left it in  force; but i t  need not set 
out an order to deliver the bond to the obligees. I t  is sufficient for the 
court of law that the plaintiff there has the bond, of which he makes 
profert. 

PEE CURIAM. Reversed. 

(141) 
THOMAS McNEELY v. ARCHIBALD G. CARTER. 

Where a contract was made for the sale of a lot of cotton, in which it was 
agreed as follows: "The price to be fixed on in the following manner: 
The selle~ is to select either Fayetteville, Cheraw, or Camden, and to 
name a time, and the prices are to be regulated by the prices at  the 
named market, and time-the price to be the same as good crops of cot- 
ton sell for at the time. The price to be fixed upon by 1 June next": it 
was Held, that by a just construction of the contract the seller was to 
name beforehand a market and a day by which the price was to be regu- 
lated, and that he could not, on the last day allowed him, name a market 
and a preceding day for that purpose. 

ASSUMPSIT for money had and received for amount overpaid in the 
purchase of a lot of cotton. The defendant pleaded the general issue, 
and the only question in the case arose upon the construction of the fol- 
lowing agreement, to wit: 

"A. G. Carter agrees to sell his crop of cotton to Thomas McNeely, 
and to deliver the same picked and unpacked at McNeely7s factory; and 
McNeely agrees to pay Carter $1,000 down, and the balance i n  three, 
six and nine months, equal payments, with interest from the time the 
cotton shall be delivered. The price of the cotton to be fixed on in  the 
following manner: said Carter is to select either Fayetteville, Cheraw, 
or Camden, and to name a time; and the prices are to be regulated by 
the prices at  the named market and time. The price to be the same as 



N. C.] JUNE TERM, 1840. 

good crops of cotton sell for a t  the time, and 50 cents to be deducted for 
hauling per,hundred pounds in  all cases. The price to be fixed upon 
by 1 June next. This 25 January, 1837. THOMAS MCNEELY, 

A. G. CARTER." 

I t  appeared upon the trial a t  DAVIE, on the last circuit, before Set- 
tle, J., that a part of the cotton was delivered on the day the agreement 
was made, and $1,000 was then paid; and the balance of the cotton was 
delivered between that time and 26 April following; that on 
31 May ensuing the defendant notified the plaintiff that he (142) 
selected Camden as the place, and 31 January preceding as the 
time, by which the price of the cotton should be regulated. The plain- 
tiff contended that according to the true construction of the agreement 
the defendant had no right, on 31 May, to go back to 31 January pre- 
ceding as the day that should regulate the price of the cotton. 

His  Honor instructed the jury "that the defendant had a right to 
go back to any day after the contract was entered into, and claim the 
price for which cotton was selling in Camden on that day." The jury 
returned a verdict for the defendant, and t,he plaintiff appealed. 

Badger for pluintif. 

GASTON, J. I t  must be admitted that the contract to be expounded 
has not been expressed in  very perspicuous language, nor can we be 
sure that any exposition which rnay Iso given of i t  will be free from 
error. But in our judgment, the meaning assigned to it in the court 
below is not the correct one. 

According to that interpretation, the contract substantially is to 
allow the highest price which cotton may bear at  either of the three 
named markets &any day between the execution of the. contract and 
the first of June, thereafter. Now, an obvious-and very strong-objec- 
tion to this interpretation is, that had the parties so meant, nothing 
was easier or more natural than to have said so. I t  can scarcely be con- 
ceived that if this had been the object of the bargain, so roundabout a 
mode of declaring their meaning, or of providing for the execution of 
it, would have been resorted to. 

The next objection to this interpretation is that i t  makes the bargain 
unequal, which, in the absence of plain stipulations to that purpose, it 
will not be presumed to bc. I f  the defendant, in selecting a day and a 
market for fixing the price of the cotton, can act retrospectively, he 
must gain, and the plaintiff mud lose, by the selection. Of course, 
he will name the day and the place when and where the price was 
highest. Finally, we think this advantage on the part of the defendant 
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(143) cannot fairly be inferred from the language of the instrument. 
All is fixed by the contract at  the time of its execution, except 

the price; and the language used in  regard to this seems altogether 
prospective in its character: "The price to be fixed in the following 
manner." "The said Carter is to select either Fayetteville, Cheraw, or 
Camden, and Lo name a time, and the prices are to be regulated by the 
prices a t  the named market and time." "The price to be the same as 
good crops of cotton sell for at  the time." The just inference from this 
seems to be that Mr. Carter was to name beforehand a market and a 
day by which the price was to be regulated. 

Entertaining this opinion, we hold that the jury was misdirected, and 
that there ought to be a new trial. 

PER CURIAM. Venire de novo. 

Cited: Carter v.  McNeely, post, 449; Xtafford v. Jones, 91 N. C., 
195. 

JOHN HARDIN v. JOHN BORDERS ET AL. 

Before an action can be sustained for a malicious prosecution or arrest, it 
must appear that the prosecution was legally determined; and if there be 
no evidence of the fact, it is not error in the court to refuse to leave it 
to the jury to find whether or not the prosecution was determined. 

CASE for a malicious prosecution, tried a t  RUTHERFORD, on the last 
circuit, before HalZ, J. 

I t  appeared upon the trial that the plaintiff was arrested and taken 
before two justices of the peace, under a State's warrant which charged 
him with feloniously stealing a negro man named John, the property 
of the prosecutor; that the two justices heard the case and adjudged 

the plaintiff to be guilty of the charge, issued a rniftiwius, and 
(144) placed him in the custody of the officer to be carried to jail; that 

the plaintiff then broke custody, and i t  did not appear that he 
had ever been legally discharged from the prosecution for the said 
felony by the magistrates or by proclamation in open court, or by the 
verdict of a jury and order of court, although the papers in  the cause 
were all returned to court. His Honor being of opinion that the plain- 
tiff had failed to show a legal discharge from the prosecution for the 
felony, he was nonsuited; and afterwards moved to set aside the non- 
suit and to have a new trial granted upon the ground that the court had 
erred in  the matter of law, and that it ought to have been left to the 
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jury to decide whether the plaintiff had been discharged by the magis- 
trates or not. This motion was overruled, and the plaintiff appealed. 

N o  coun.se2 for e i ther  party. 

DANIEL, J., after stating the case: There was no evidence in  the case 
to be left to the jury that the justices had discharged the plaintiff; but 
the evidence was directly the other way, that they had convicted him 
and committed him to jail. Before the plaintiff could support his 
action for a malicious prosecution or arrest, it must appear that the 
prosecution was legally determined. V u n t e r  v. French,  Will, 517 ; 
M o r g a n  v. Hughes ,  2 Term, 225 ; Pisher  v. Bris tow,  Doug., 215. I n  this 
case the plaintiff did not show any legal determination of the proceed- 
ings on said warrant. 

PER CURIAM. Affirmed. 

DAVID LEWIS, ADMINISTRATOR OF DAVID W. AND JOHN KEMP, v. 
DAVID SMITH, EXECUTOR OF WILLIAM KEMP. 

1. Where a testator bequeathed certain slaves to one for life, and then over to 
another person, and the legatee for life, without any renunciation of 
record by the executors named in the will, obtained letters of administra- 
tion with the will annexed, upon the estate, and took possession of the 
slaves, and retained them for more than thirty years, until his death: 
it was Held, that the jury might infer an assent of the executors, or make 
any other reasonable presumption of fact to  uphold the right of the lega- 
tee in remainder. 

2. The interest in an executory devise or bequest is transmissible to the heirs 
or executors of one dying before the happening of the contingency upon 
which it depends. 

DETINUE for a negro woman slave named Dorcas, and her two chil- 
dren, J i m  and Maria. Plea, now detinet.  

Upon the trial at  BLADEN, on the last circuit, before Bailey ,  J., it 
appeared that one Joseph Kemp died in 1805, leaving a will, which was 
admitted to probate; and William Kemp, the defendant's testator, 
qualified as administrator with the will annexed, a t  September Term 
of the county court of Bladen of that year. By this will, Joseph Kemp 
left James Morehead and William Robeson his executors, who never 
renounced the executorship of record, though i t  appeared that they 
were living several years after the death of Joseph Eemp;  and that one 
of them died in  1813, and the other four or five years before William, 
Eemp. The will of Joseph Eemp contained the following clause: 
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"I give to my son, William Kemp, two negro women, Dorcas and 
Ruth, during his natural life, and, at his death, to his oldest lawful son, 
if he arrives to the age of maturity; but if he should have no son, or he 
should not arrive to full age, in that case the said negroes and their 
increase to be equally divided between my two sons, David and John 
Eemp." 

Soon after the death of Joseph Kemp, his son William took posses- 
sion of the slaves Dorcas and Ruth, and retained possession of Dorcas 

and her two children, Jim and Maria, until his death in 1836. 
(146) William Kemp died without having any child; and it appeared 

that he survived David and John Kemp several years. At May 
Term, 1837, of Bladen County Court the plaintiff took out letters of 
administration on the estates of David and John Kemp, and after a 
demand and refusal of the slaves in question from the defendant, brought 
this action. The defendant's counsel contended that the grant of ad- 
ministration with the will annexed to William Kemp upon the estate 
of Joseph Kemp was void, inasmuch as the executors, James Morehead 
and William Robeson, never renounced the executorship of record, and 
that as they never refused the executorship, they or their executors 
were the proper persons to bring the action, and consequently the pres- 
ent plaintiff could not sustain it; and that the grant of administration 
with the will annexed to William Kemp being void, no presumption of 
assent on his part to the ulterior legatees could arise; and that William 
Kemp having held these slaves for thirty years, held them adversely to 
the executors of Joseph Kemp, and to all other persons; and, by his long 
possession, acquired a perfect and indefeasible title. 

The defendant's counsel contended, further, that the bequest to David 
and John Kemp was a contingent legacy, and that as they died before 
the contingency happened upon which their legacy was to vest, viz., be- 
fore the death of William Kemp without a lawful son, their legacy 
lapsed, and was not transmissible to their administrators. 

His Honor overruled these objections, and instructed the jury that if 
William Kemp elected to hold the slaves as legatee under the will of his 
father, Joseph Kemp, and qualified as administrator with the will an- 
nexed of the said Joseph, the jury had a right to infer the assent of the 
executors to the ulterior legatees; and if they did so infer said assent, 
the title to the slaves in question was in the present plaintiff. He fur- 
ther charged the jury that although David and John Kemp died before 
William, yet, if William died without having a lawful son, the legacy 
would not lapse, and the present plaintiff would be entitled to recover. 
The plaintiff had a verdict and judgment, and the defendant appealed. 

No counsel for either par8ty. 
114 
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GASTON, J. We are satisfied with his IIonor7s charge to the (147) 
jury, and can see no cause to reverse the judgment in this case. 
I t  may indeed have been well questioned whether William Kemp, or 
the representatives of William Kemp, after he had obtained letters of 
administration with the will annexed of Joseph Kemp, and had acted 
as such administrator without question during the lives of the persons 
therein nominated as executors, could be received to object that he was 
not administrator, because there was no rcuunciation of the executors 
of record; but however this might be, if William Kemp did (in the 
language of the judge) "elect to hold the ncgroes as a legatee under the 
will of Joseph Kemp," the court and jury were justified in any reason- 
able presumption of fact, after an undisputed possession of thirty-three 
years, and until the expiration of his interest in the legacy, to uphold 
the right of the legatees in remainder under the same will. 

The second question raised is free from doubt. The interest in an 
executory devise or bequest is transmissible to the heir or  executor of 
one dying before the happening of the contingency upon which it de- 
pends. 

PER CURIAM. No error. 

Ci ted:  I'Vee7cs v. Wee7cs, 40 N. C., 117. 

LEV1 MILLER v. JOHN G. ESKRIDGE. 

I f  a n  action be wrongfully brought in  the name of one without his knowledge 
' or  consent, and he have to pay the costs upon i ts  dismission, his right of 

action for the tort against the person who wrongfully sued in his name 
accrues, not from the commencement of the wrongful action, but only 
from the time when he is  compelled to pay the money on account of i t ;  
and consequently the statute of limitations will begin to run only from 
that  time. 

CASE in which the plaintiff declared in tort; and upon the (148) 
trial at LINCOLN, on the last circuit, before Se t t l e ,  J., the only 
question was whether the plaintiff's claim was barred by the statute of 
limitations. It appeared that the defendant, without the knowledge or 
consent of the plaintiff, instituted a suit before a magistrate, in RUTH- 
ERBORD, in the name of the plaintiff, against one Samuel Green, and 
prosecuted the suit by appeal until it was dismissed in the Superior 
Court; whereupon an execution issued against the plaintiff for the 
costs, which he paid within less than three years before the bringing 
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of the present action. The warrant, which was the commencement 
of the suit against Green, was issued more than three years before the 
institution of the present suit. The plaintiff contended that the statute 
did not commence running until the payment of the money under the 
execution for the costs. while the defendant insisted that i t  commenced 
running from the wrongful institution of the suit against Green in the 
plaintiff's name. 

His Honor being of opinion with the plaintiff, a verdict and judg- 
ment were rendered for him, and the defendant appealed. 

No counsel for either party. 

RUFFIN, C. J. We think the statute of limitations does not bar the 
plaintiff's action. The statute begins to run from the time the plaintiff 
might first have brought the same action for the injury, for which he 
therein seeks redress. Here the action is to recover back money paid 
by the plaintiff as the cost of a suit instituted in the name of the plain- 
tiff, without his leave; and it is an action on the case in tort for conse- 
quential damages. When did it arise? From the plaintiff's paying the 
money; for then he first sustained actual injury or damage. If one dig 
a pit in the highway, all the world cannot sue him, but he only who 
falls into it. Therefore, the person who falls into it and gets hurt may 
sue within three years from the time of his fall, although the pit were 
dug long before. So, in the case before us, the plaintiff could not have 
sued before he paid the money-for what damage could he lay? Before 
that, he could complain of nothing but the danger that he might be 

compelled to pay the costs. But such a possibility is not a good 
(149) cause of action. There must be both a wrong and some loss from 

it before one can bring a suit. 
This is not like an action of trespass for a direct and immediate in- 

jury, in which the wrong and its effects are simultaneous. Nor is i t  
~ 

like assumpsit, when after a breach the damages continue to be devel- 
oped, or even to increase, up to the trial; for in such a case the statute 
must necessarily run from the breach itself, since at that time nominal 
damages, at the least, were sustained; and, therefore, an action might 
then have been brought. But here, until payment by the plaintiff, he 
had no action: for until that event he suffered from the suit brought - 
in his name no more than any other person did. 

No error. 
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DEN ON DEM. OF JOHN LATTA ET AL. V. JAMES MORRISON. 

If one of several heirs, to whom a tract of land has descended, make a volun- 
tary conveyance of it, and afterwards the other heirs file a bill for the 
sale of the land for partition, to which the voluntary grantor is made a 
party defendant, and a decree be made ordering a sale by the master, the 
purchaser at the master's sale for a valuable consideration, if the mas- 
ter's report be confirmed, and he be ordered to execute a deed to the pur- 
chaser, will be a purchaser of the land within the meaning of the statute 
of 27 Eliz. (1 Rev. Stat., ch. 50, sec. 2 ) ,  and the master, in executing the 
deed to the purchaser, will be taken to have acted as the agent of the 
heir, and his deed will defeat the previous voluntary conveyance. 

EJECTMENT, tried at BUNCOMBE, on the last' circuit, before Hall, J. 
The land in controversy belonged originally to James Latta. He, in 

1818, conveyed it to his son, John Latta, though there was a dispute 
on the trial whether this deed had ever been delivered. I n  1823 
John Latta voluntarily, and without any consideration, conveyed (150) 
the land to several persons by the name of Case, who were the 
other lessors of the plaintiff. I n  1834 some of the heirs at law of James 
Latta filed a bill in equity, under the act of Assembly of 1812, 1 Rev. 
Stat., ch. 85, sec. 7, for the sale of all the lands which had descended 
to them from their ancestor, and that the purchase money might be 
divided among the heirs. To this bill John Latta was made a party 
defendant. There was an interlocutdry decree that the master should 
sell the lands and report to the court. The master sold several tracts 
of land, and amongst others, the land in controversy, as land which had 
descended from James Latta to his heirs; and he made his report 
accordingly to the court, which was confirmed. John Latta was present 
at the master's sale of the land, and did not dissent, but had an agent 
bidding for himself. The Cases were present at the master's sale, and 
gave notice of their deed from John Latta, and claimed the land as be- 
longing to them under the said deed. The defendant being the best 
bidder, purchased the land for a valuable consideration; and the court 
ordered a deed to be made to him for the land, which the master exe- 
cuted, and he took possession. The court charged the jury that under 
this state of facts the law was with defendant, and that the plaintiff 
was not entitled to recover. There was a verdict and judgment for the 
defendant, and the plaintiff appealed. 

No counsel for either party. 

DANIEL, J., after stating the case: If John Latta, instead of the 
master, had made a conveyance of the land to the defendant, for a full 
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and valuable consideration, the title would have passed; and the prior 
deed from John Latta to the Cases, being voluntary, would, as to the 
defendant, have been deemed void by force of the statute of 2'7 Eliza- 
beth, 1 Rev. Stat., ch. 50, sec. 2 ;  and the circumstance of the pur- 
chaser having notice of such a voluntary deed at  the time of his pur- 
chase would make no difference. There have been many decisions, both 

in England and this country, establishing these rules of law. I f  
(151) the heirs of James Latta had filed a petition for the partition of 

the lands descended to them, and the land in controversy, with 
the other lands mentioned in the master's report, had been partitioned 
by commissioners among the heirs (John being one), and the report 
confirmed and a decree had, then John Latta would have been estopped 
to claim contrary to such a decree, MdZs v. Withekngton, 19 N. C., 
433, although the other lessors of the plaintiff would not have been. 
But here the land has been sold as part of thc lands which descended 
from James Latta to his heirs. The master reported accordingly, and 
the court confirmed the report. John Latta was a party, and had full 
notice of the proceedings. The master, by order the court under the 
act of Assembly, executed a deed for the land to the defendant. The 
master, by force of the act of Assembly and the order of the court, was 
the legal agent of John Latta, and the other heirs of James Latta, to 
make the conveyance to the purchaser of all the lands mentioned in 
the report to have been sold. The conveyance by the master to the de- 
fendant, for a valuable consideration, made him a purchaser of the 
land within the meaning of the statute of 27 Elizabeth, in like manner 
as if John Latta had himself executed a conveyance of the land. The 
Cases being volunteers, cannot be permitted to set up their title against 
that of the defendant, who is a purchaser for a valuable consideration 
from John Latta's agent, the master in chancery. The opinion of the 
court was correct, and the judgment must be 
PER CURIAM. Affirmed. 

Cited: Weston v. Lumber Co., 162 N. C., 192. 

(152) 
DEN ON DEM. OF ROBERT LOVE v. NINIAN EDMONSTON. 

1. A party who has been let into possession of land, under a contract of sale, 
or for a letting which has not been completed, is only a tenant at will of 
vendor; and his interest is determinable instanter by a demand of the 

. possession. In such case a three weeks notice to  quit is a determination 
of the tenancy; or, if the tenant do any act which amounts to a dis- 
claimer of the vendor's or lessor's title, it operates as a forfeiture, and no 
notice to quit is necessary. 
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2. The rule that a vendee cannot dispute his landlord's title extends to the 
case of one who takes possession under a contract of purchase; he cannot 
controvert the title of the person who let him into possession. 

EJECTMENT, tried at HAYWOOD, on the last circuit, before Hall, J. 
The lessor of the plaintiff read in evidence a deed from James Lock- 

hart to himself, covering the land in dispute, and dated 28 July, 1829. 
He also showed a regular chain of conveyances from the State to Lock- 
hart; and then exhibited the following written agreement between him- 
self and the defendant, to wit: 

"Robert Love and Ninian Edmonston agree thus, as respects the tract 
of land on which said Edmonston lives, called the Probe Bottom, which 
has been valued to the said R. Love, under a contract with James Lock- 
hart and said Love; and the said Edmonston agrees thus with the said 
Love, that in case the said Lockhart will unencumber the said tract of 
land from a mortgage to James Greenlee, he will well and truly pay 
to the said R. Love, agreeably to the said valuation, $600, in three 
annual payments, with interest on the same. But, if otherwise, that 
the said James Lockhart will not come forward and unencumber the 

The lessor then exhibited regular notice to quit, which was served 
upon the defendant three weeks before the declaration in ejectment was 
issued ; and proved that, upon the notice being served upon him, 
the defendant said : "The land does not belong to Love. I will (153) 
show them who owns the land, and who is entitled to rent." 

The defendant objected that he had not a sufficient notice to quit; 
and moved to nonsuit the plaintiff. The plaintiff's counsel insisted that 
no notice was necessary, as the defendant disclaimed to hold of the 
plaintiff's lemor, of which opinion was his Honor, and the motion for 
the nonsuit was refused. The defendant then exhibited a grant from 
the State to one Allison, which, i t  was alleged, covered the same land, 
and was of prior date to that under which the lessor of the plaintiff 
claimed; but the court was of opinion- that the defendant was estopped 
from showing title out of Lockhart, or the lessor of the plaintiff, in this 
action. The plaintiff's lessor had a verdict and judgment, and the de- 
fendant appealed. 

No counsel for either party. 

DANIEL, J. after stating the case: A party who has been let into pos- 
session of land under a contract of sale, or for a letting which has not 
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said land, then the said Edmonston will relinquish all claim from any 
agreement between the said Love and Edmonston; and that the said 
Edmonston will pay the said Love rent for the present year, provided 
the said Love hold on to his agreement with James Lockhart." 
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been completed, is only a tenant at  will of the vendor. Leigh N. P., 861, 
who c i t a  Ball v. Callimore, 2 Crom., Mee. and Ros., 120, 1 Gale, 96; 
Dunk v. Hunter, 7 E. C. L., 115; Bingham v. CarEwright, 5 E. C. L., 
153, 154. And such interest is determinable instanter, by a demand of 
the possession, Jones v. Jones, 21 E. C. L., 153, 154; Carson v. Baker, 
15 N. C., 220; the tenant then having only the right of egress and i* 
gress to remove his effects. Where A. entered into an agreement with 
B. to sell land then in possession of the latter, on certain terms, and to 
execute a conveyance in case A. should be found owner thereof, and 
could make a good title thereto; and agreed that, in the meantime, B. 
should remain in possession: held, that A. could not bring ejectment 
against B. without having demanded the possession or otherwise hav- 
ing determined B.'s tenancy. Newby v. Jackson, 8 E. C. L., 126. We 
think the three weeks notice to quit, which had been given to the de- 

fendant, certainly determined his tenancy. If the tenant, how- 
(154) ever, does any act which amounts to a disclaimer of the lessor's 

title, i t  operates as a forfeiture, and notice to quit is not neces- 
sary, for the landlord may treat him as a trespasser. As if he refuse 
to pay rent on the ground that another person had ordered him not to 
pay any, or if he attorn to another person. Whitehead v. Pittmam, 28 
E. C. L., 375; Bul. N. P., 96. So if the lessee disclaims the lessor's 
title. Leigh N. l'., 876. We think, on the question of notice, the 
charge of the judge was correct. 

Secondly. I t  is a rule that the lessee cannot dispute his landlord's 
title. Johnston v. Bagtug, 30 E. C. L., 67. And this principle extends 
also to the case of one who takes possession under a contract of pur- 
chase; he cannot controvert the title of the person who let him into 
possession. The American cases on this head are numerous. Leigh 
N. P., 926, note (American edition). The circumstance of the defend- 
ant being in possession of the land, when he took from Love the deed 
containing the conditional agreement of purchase, did not enable him 
in this action to set up the title of Allison, because by the terms of that 
agreement he holds the possession thereof under Love. Bullen v. 
Milk, 29 E. C.  L., 16, where A., having without title entered upon land 
and built a cottage, afterwards accepted a lease (by indenture) from 
B., C. claiming the land as his own, paid to A. £20 to give up the pos- 
session to him: held, that A. had estopped himself from controverting 
the title of B.; and that C. was bound by the estoppel, as having come 
in under, and received the possession from, B. 

PER CURIAM. No error. 

Cited: Humphries v. Ilumphries, 25 N. C., 363 ; Anderg v. Anders, 
31 N. C., 218; McNair v. McKay, 33 N. C., 604; Gill.iam v. Moore, 44 
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N. C., 98; Dowd v. Gilchrist, 46 N. C., 355; Richardson v. Thornton, 
52 N. C., 460; Cox v. Gray, 61 N.  C., 489; Butner v. Chaffin, ib., 498; 
Guess v. McCauley, ib., 516 ; Jones v. Boyd, 80 N. C., 263 ; Farmer v. 
Pickens, 83 N. C., 533, 554; Allen v. Taylor, 96 N. C., 39; Campbell v. 
Everhart, 139 N. C., 514; Bond v. Beverly, 152 N. C., 62; Bowen v. 
Perkins, 154 N. C., 451; LeBoy v. S"teamboat Co., 165 N. C., 113. 

THE GOVERNOR TO THE USE OF LUKE HUGGINS v. WILLIAM 
MONTFORD ET AL. 

1. A sheriff's bond to "his Excellency, M. S., Captain General and Commander 
in Chief in and over the State of North Carolina, in the sum of $10,000, to 
be paid to his Excellency, the Governor, his successor or assigns," is a 
bond payable to the Governor in his official capacity, and is an official 
bond within the act of 1823 (Tay. Rev., ch. 1223) ,  which was in force 
when it was taken. 

2. The sureties to a sheriff's bond, with a condition in the ordinary form, are 
liable under the act of 1829, 1 Rev. Stat., ch. 109, sec. 15, for an amerce- 
ment of the sheriff for a default committed during his official year, though 
the final judgment for the amercement may not have been rendered until 
after the expiration of the year. 

3. The records of the proceedings against a sheriff for an amercement im- 
posed upon him are not evidence against his sureties to prove his de- 
fault; but they are admissible against them to prove the fact of the exist- 
ence of the amercement itself. 

DEBT. brought upon the official bond of Brice Fonville, as sheriff of 
Onslom. The bond was executed by Fonville, and the defendants as his 
sureties; at November Term, 1831, of Onslow County Court, and was 
i n  the following words: "Know all rnen by these presents, that me, 
etc., are held and firmly bound unto his Excellency, Montfort Stokes, 
Captain General and Commander in Chief in and over the State of 
North Carolina, in the .sum of $10.000, to be paid to his Excellency, 
the Governor, his successor or assigns; to which payment well and 
truly to, be made we bind ourselves, etc." 

The defendants pleaded the general issue and comditions performed 
and not broken, and upon the trial of the issues a t  ONSLOW, on the 
Spring Circuit o f  1838, before Xaunders, J., i t  appeared that Brice 
Fonville, the sheriff. having failed to return certain executions in favor 
of the relator, which were returnable to the August Term, 1832, of 
Onslow Court, was at  that tern?, upon proceedings taken by the relator 
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for that purpose, amerced $100 nisi; whereupon a scire facias issued 
against him, returnable to the ensuing term in November, a t  which 

time a judgment was rendered according to the sci. fa. for $100 
(156) and costs. And at the same term, to wit, Kovember, 1832, the 

said sheriff was again amerced $100 for not returning another 
execution which was returnable to that term in favor of the relator: 
upon which a scire facias issued returnable to the ensuing term in Peb- 
ruary, 1833, when judgment mas rendered against the said sheriff, 
according to the scire facias, for $100 and costs. I t  appeared further 
from the records, that executions issued upon these two judgments 
ngainst the sheriff, which were returned with the indorsement, "No 
property to be found." I t  was also in evidence, on the part of the 
relator, that Brice Fonville did not renew his boid at the November 
Term, 1832, nor ever afterwards acted as sheriff. The nonpayment of 
the two judgments above mentioned and costs was assigned as the breach 
of the bond for which this action was brought. 

The defendant's counsel, admitting the bond declared on to be the 
act and deed of the defendant, insisted that the evidence was not ad- 
missible to atablish any breach of duty by Fonville as against the de- 
fendants; and that the said evidence, if admissible and relevant, did 
not in  law and in fact show any breach of the conditions- of the bond 
given by the defendants; and also that the said obligation was not taken 
according to the statute in such case made and provided, and that the 
Governor in his official capacity could sustain no suit thereon; and 
he prayed the judge to instruct the jury accordingly; each of which in- 
structions his Honor refused to give. The plaintiff had a verdict and 
judgment, and the defendants appealed. 

J. W. B r y a n  for  defendants. 
J. H. B ~ y a n  fo r  plaif i t i f .  

RUFFIN, C. J. The Court is of opinion that neither of the defend- 
ants' objections is sufficient to entitle them to a reversal of the judg- 
ment. 

One is that the action ought to be in the name of Montfort Stokes, 
because, as it is said, the bond is not made payable to him as Governor, 

and therefore cannot be sued on in the name of his successor. 
(157) The bond is in these moyds: "Know all men, etc., that we, etc., 

are held and firmly bound unto his Excellency, Montfort Stokes, 
Captain General and Commander in Chief in and over the State afore- 
said, in  the sum of $10,000, to be paid to his Excellency, the Governor, 
his successor or assigns; to the which payment, etc." Now, from these 
words a court can, and we think must, by a reasonable intendment, per- 
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ceive that this bond was meant to be payable to the Governor of this 
State in his official capacity; and it  is our duty to effectuate the inten- 
tion of the parties and uphold the instrument, if i t  can be done without 
violence to the language. There is no such violence here; but this 
opinion is quite consistent with the language. Even if the epithet 
"Governor" were not found in the instrument, we are not sure the bond 
would be bad; since we know the legal identity of the Governor and the 
Captain General. But any difficulty of that sort is removed by the fact 
that the money is, upon the face of the bond, "to be paid to the Gov- 
ernor." I t  is therefore an official bond within the statute of 1823, 
Taylor Rev., ch. 1223, which was in force when the bond was given. 

I t  is next said that the defendants are not liable in this action for a t  
least one of the amercements which was imposed after the expiration 
of the official year for which the defendants were the sheriff's sureties. 
But the default was in that year, and also the amercement nisi, though 
the award of execution against the sheriff on sci, fa. was after the year. 
The bond of a sheriff would not, in itself, oblige the sureties to answer 
amercements and fines on their principal; but the statute 1829, ch. 33, 

' 1 Rev. Stat., ch. 109, sec. 15, makes them, by express enactment, liable 
for them "as for other deficiencies in the official duty of the sheriff." 
Therefore, according to the general principle, those persons are liable 
for the amercement who were bound as the sureties of the sheriff at  the 
time of the default committed by which the penalty was incurred. 
Certainly, if Fonville had been reappointed sheriff and given a new 
bond in November, 1832, the sureties in this last bond would not be 
bound for previous defaults, although the judgment for an amerce- 
ment therefor might have been rendered in their time. I t  follows that 
those of the preceding year are liable. 

The remaining objection is upon the authority of McEeZZar v. (158) 
Bowell, 11 N. C., 34, that the records of the proceedings against 
Fonville were not evidence against the sureties. I t  is admitted that 
they do not prove the alleged breach of duty, and, therefore, are not 
competent evidence for that purpose. But they are evidence to prove 
the amercements themselves, that is, the fact of their existence; and by 
force of the statute, are necessarily admissible for that purp'ose. As to 
the default for which the fine was laid: that must have been proved by 
other evidence; since it  is stated in the case that "it appeared the sheriff 
failed to return certain executions in favor of the relator," for which 
certain steps were taken to obtain the amercements, which the plaintiff 
then also showed in evidence. The judgments against Fonville were, 
then, only used to prove the amercements themselves; and certainly 
they were competent to that extent, since there is no other mode by 
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which i t  can appear that there was an amercement; and without this 
evidence the act of Assembly would be entirely defeated. 

PER CURIAM. No error. 

Cited: Evans v. Blalock, 47 N.  C., 379; Eaton  v. Kelly, 72 N.  C., 
113; Lewk v .  Fort, 75 N.  C., 253; Noore v. Alexander, 96 N.  C., 36. 

WILLIAM B. MOFFITT ET AL., ADMINISTRATOR OF HUGH MOFFITT, v. 
JAMES GAINES. 

If the surety to a bond or note be sued alone, the principal debtor will be in- 
competent as a witness for him, because, if the plaintiff succeed, he will 
be liable to the surety for the costs of the action; but the principal may, 
in such action against the surety, be made competent by a release from 
the surety before he is called to testify. 

DEBT, upon a single bill, in the following words, to wit: 

One day after date we promise to pay Hugh Moffit the sum of $850, 
for value received of him. Witness our hands and seals. 2 April, 1832. 

WM. M. GAINES, [SEAL] 

Test. JAB. GAINES. [SEAL] 

The suit was brought against James Gaines alone, who pleaded pay- 
ment a t  and after the day when the bill fell due; and, on the trial at  
RANDOLPH on the last circuit, before Dick, J., the defendant, in  sup- 
port of this plea, offered in  evidence the deposition of William M. 
Gaines, the principal obligor, who was then a resident of the State of 
Alabama. The deposition was regularly taken, after a deed of release 
from the defendant to the witness had been executed, but i t  was ob- 
iected to on the around that the witness had such an interest in the " 
iesult of the suit as rendered him incompetent. . The otiection was 
overruled by the court, and the deposition hermittea to be "read; upon 
which the jury found a verdict for the defendant, and the plaintiffs 
appealed. - 

No coumel for. plaintiffs. 
Wins ton  and Mendenhall for dcfemlant. 

DANIEL, J. A party to a bill or note is, in  general, a competent wit- 
ness in  an action on such instrument, unless he be directly interested 
in  the event of the suit. I f  his interest be equally affected, whichever 
way the verdict goes, he is competent to give evidence for either party. 
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2 Stark. Ev., 119 ; 1 Leigh N. P., 501. I n  this case, if the witness (be- 
ing the principal obligor) had not been released, he would have had an 
interest in the event of the suit to the amount of the defendant's cost, 
in case he were cast; for the surety would then be entitled to recover 
of the witness not only the money mentioned in  the bond, which the 
obligee had recovered of him, but also the cost which he was put to in 
the action. Jones v. Brooke,  4 Taunt., 464; Burgess  v. Cuttill, 25 
E. 0. L., 398. Whereas, if the plaintiff should fail in this action, he 
could not recover the cost wkich he had expended in a suit thereafter 
to be brought, against the witness, the principal obligor in  the bond. 
The witness having had an interest in the event of the cause to the 
extent above mentioned, the defendant released him before his 
deposition was taken, and he then became a competent witness. (160) 
PER CURIAM. No error. 

Cited: L i g o n  v. Durn, 28 N. C., 136; Cummim v. Coff in ,  29 N.  C., 
198. 

BENJAMIN BURGIN, SR., v. JAMES BURGIN, SR., ET AL. 

Where a debtor conveyed a slave, together with other property, both real and 
personal, to his creditor, to hold to him and his assigns forever, but the 
deed was expressed to be made upon condition that i f  the debtor should 
pay the amount due by a certain time, it mas to be void; and the creditor 
covenanted that, until that time, the debtor should retain the possession 
and  enjoyment of the property; and before the expiration of the time the 
creditor, with the assent of the debtor, took possession of the slave, from 
whom he was taken under an execution in favor of another person against 
the debtor: it was Held, that under the deed the creditor had the legal 
title of the slave, and that only such an equitable interest remained in 
the debtor as could not be taken and sold under an execution; and that 
for the taking the slave under the execution against the debtor, the cred- 
itor might maintain an action of trover. 

TROVER, for the conversion of a negro boy named Isaac; and upon the 
trial, at BURKE, on the last circuit, before Hall ,  J., the case was as fol- 
lows : 

Benjamin Burgin, the younger, by a deed duly executed, on 4 Decem- 
ber, 1837, conveyed to the plaintiff sundry articles of real and personal 
property, among which was a negro boy slave named Isaac, to have and 
to hold unto the plaintiff, his heirs and assigns forever. The said deed 
was expressed to be made upon the condition that if the bargainor should 
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pay to the plaintiff, on or before 16 August following, the sum of 
$3,669.06% cents, and on or before 2 December following the further 

sum of $100 (these being the respective alnounts of two notes of 
(161) the bargainor holden by and due unto the plaintiff) the said deed 

should be void. And it was by the said deed further provided 
that if payment should not be made as aforesaid, then the plaintiff 
should enter upon and take possession of the premises, and make sale 
thereof, and out of the proceeds pay himself the said sums, and for the 
sui-plus of the proceeds, if any, account with the bargainor; and thereby 
the said plaintiff did covenant with the bargainor that until there 
should be a breach of the foregoing condition, so as to entitle the plaiu- 
tiff to enter, the bargainor should remain in the quiet possession and 
enjoyment of the premises. I n  virtue of this deed, and with the consent 
of the bargainor, the plaintiff took possession of the negro Isaac in 
January, 1838; and on 14 April, 1838, the defendant Curtis, assisted by 
the defendant Burgin, and indemnified by the defendant Fleming, took 
him out of the possession of the plaintiff, as the property of Benjamin 
Burgiu, Jr., to satisfy an execution issued on that day against the goods 
and chattels of the said Benjamin, on a judgment rendered before a jus- 
tice of the peace in favor of the said Fleming. The negro slave Isaac was 
under this taken, withheld from the plaintiff forty days, and then re- 
delivered-and the question was, whether for this taking and detaining 
of the slave the plaintiff could maintain trover. I t  was in evidence that 
a t  the time of the execution of the deed to the plaintiff, Benjamin Bur- 
gin, Jr., was much involved in debt, and from and after the execution 
of the deed was deemed to be insolvent. On the part of the defendant i t  
war contended that under the deed aforesaid Benjamin Burgin, Jr., was, 
a t  the time of the said taking and detention, entitled to the possession, 
use, and enjoyment of the said slave, and that i t  mas fraudulent in him, 
as against his other creditors, to surrender the property to the plaintiff 
before the expi~ation of his allotted term of enjoyment. The court 
instructed the jury that if the deed to the plaintiff was executed bona 
tide to secure the payment of a debt truly due the plaintiff, and not to 
delay or defraud creditors, the plaintiff under that deed had such an 
immediate legal interest in the slave Isaac as would entitle him to main- 
tain the action of t r o ~ ~ e r .  The plaintiff had a verdict and judgment, and 
the defendants appealed. 

( 1 6 2 )  310 counsel f o r  either pmty.  

GASTORT, J., having stated the case as above: By the operative words 
of the deed the whole legal jnterest of the bargainor in the subject- 
matter of the conveyances passed to the plaintiff, subject to a condition 
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subsequent, upon the happening of ~ ~ h i c h  that interest was to be divested. 
But: in the meantime, and unless that condition should be performed 
by the bargainor, the interest of the plaintiff was, in  law, absolute. I n  
the contemplation, however, of a court of equity, the conveyance was but 
a security for the payment of a debt, and the plaintiff a trustee, holding 
the legal estate subject to the trusts in the deed contained. One of these 
trusts was, that until failure in the performance of the condition the 
bargainor should retain the possession, use, and enjoyment of the prop- 
erty. I f  this beneficial interest of the bargainor were liable to seizure 
and sale under execution, then i t  would seem that the taking of the slave 
Isaac under the execution of the defendant Fleming might have been 
justified. But it was not so liable. The common law knew nothing of, 
and of course regaided not, e y i t a b l o  interests; and, under our statute 
of 1812, regnacted in Revised Statutes, title Executions, ch. 45, sec. 4, 
this interest, if equitable merely, was not subject to executions, because 
i t  was not coextensive with the legal interest. See M c X q  v. Williams, 
21 N. C., 398. The taking and detention of the slave in question were, 
therefore, tortious; and for this injury the defendants were in  law liable 
to him who at law owned and held the slave. Such is the view which 
must be taken of the case, if the interest reserved in  the deed to the bar- 
gainor be purely an equitable interest. But if i t  be of a legal nature, so 
that at law the bargainor was the temporary owner of the slave until 
failure of the condition, the result would be very different. The plaintiff 
could not then maintain trover for a conversion of the property, while 
this legal interest was outstanding in  another, nor could he set up a 
mere voluniary surrender of this interest to the injury of an  existing 
creditor; and the interest itself would be the subject of seizure and sale, 
under Fleming's execution. 

We are of opinion that the interest reserved to the bargainor (163) 
was purely equitable. The legal construction of the instrument 
is, that the dominion thereby passes to the bargainee, subject only to the 
condition of defeasance; and the bargainee covenants to permit the bar- 
gainor to have the possession of the bargainee7s property for a limited 
time. I f  the bargainee were to break this covenant and take possession 
against the bargainor's will, before the expiration of that time the sole 
remedy of the bargainor would be on the covenant. H e  could not bring 
detinue, or trover, or trespass for the property, because he had no 
dominion in it. I n  law, this covenant is personal ; and in  law the cove- 
nantee may at pleasure waive it. 

We are in  this action restrained to the consideration of the legal rights 
and relations of the parties. And it by no means follows that because 
according to these the plaintiff must be regarded as the owner of the 
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property under the deed from the time of its execution, therefore he is 
not to account, in  a proper form, for the profi ts  of the property until 
t,here was a sale pursuant to the requisition of the deed. 

PER CURIAM. No error. 

Ci'ted: S. c., post, 458. 

MALCOMBE HORTON v. JOHN HENSLEY ET AL. 

Possession alone is sufficient to maintain the action af trespass against mere 
tort feasors; and in such action all procurers, aiders, and abettors-nay, 
even those who are not privy to the commission of a trespass for their 
use and benefit, but who afterwards assent to it-are equally liable with 
those who commit the act of trespass. 

TRESPASS quare clausum fregit ,  tried a t  BUNCOMBE, on the last circuit, 
before Hall, J. 

The declaration was for an injury done by the defendants to a mill- 
dam which the plaintiff alleged was in his possession. The dam 

(164) was across a creek that ran through the land on which the plain- 
tiff resided at  the time of the alleged trespass. Upon the trial it 

was in evidence that the defendants went to the plaintiff and informed 
him that they were authorized to lay off a slope i n  the dam, and asked 
his permission to do so; upon which the plaintiff denied that they had 
any such authority; said that he gave them no permission to do any- 
thing which the law did not authorize them to do; and that if they tore 
away the dam he would sue them. The defendants thereupon proceeded 
to the dam, and, after a short conference, Gardner, one of them, marked 
out a slope upon it, when one of the other defendants asked Gardner if 
they should cut the dam. To this inquiry Gardner replied, "You know 
your own business; but I am afflicted with rheumatism, and can't go into 
water." The other defendants then cut away 28 feet of the middle of 
the dam. down to the mudsill: and whilst this was doing. Gardner was 

u, 

sitting on the bank of the creek, in sight of the scene of operations, and 
saw, and remarked to another person in company with him, upon what 
was going on. During the time the defendants were engaged in cutting 
the dam, the plaintiff came down to the place where Gardner was, and 
upbraided them for tearing away the dam, after pretending that they 
only designed to lay off a slope. To this Gardner replied that he had 
done his best to prevent i t ;  when the plaintiff said that he, Gardner, 
could have mevented it if he had tried. and that he was the cause of it. 
I n  another conversation Gardner said that he could prove by the person 
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with whom he was sitting that he had nothing to do with i t ;  whereupon 
one of the other defendants aclked him if he did not agree to go his bob; 
to which Gardner, after some hesitation, replied: "If you bring me in, 
I have two or three hundred dollars, which have not yet been spent." 
I t  was further in evidence that the  lai in tiff had a field in  cultivation, 
about 200 yards from the dam; that he had been living on the land 
several years; that eight or ten years before the alleged trespass there 
was a mill house connected with this dam, which was possessed and used 
by him in grinding grain for himself and neighbors; that the 
mill house was carried away by a freshet, eight or ten years be- (165) 
fore, and had never been rebuilt; that a few days before the dam 
was cut, the plaintiff had worked upon and repaired it, preparatory, as 
he declared at  the time, to rebuilding the mill. There was also evidence 
that the plaintiff had a fish trap at the dam, which was destroyed by 
the defendants when they cut the dani. 

The defendants offered evidence to show that the plaintiff's design in 
repairing the dam was not to rebuild the mill, but more successfully to 
catch fish. They also offered in  evidence a grant from the State to John 
G. Blount, dated in  1796, for the land on which the plaintiff lived. The 
plaintiff offered no evidence of title other than his possession, and the 
defendants did not pretend that they had any title themselves, nor any 
authority from Blount to enter upon the land. 

The counsel for the defendants contended that the plaintiff was not 
entitled to recover, because he had shown no possession; and, if entitled 
to recover anything, he was entitled to nominal damages only, and re- 
quested the court so to charge the jury. 

His  Honor instructed the jury that if they inferred that the mill, be- 
fore i t  was carried away, had been in the possession and use of the plain- 
tiff, and that he repaired the dam a few days before the trespass com- 
plained of, with the view of repairing the mill, these facts, especially 
when connected with the evidence that the defendants had applied to the 
plaintiff for his permission to make a slope upon the dani, established 
such a possession in the plaintiff as would entitle him to recover; and 
that he had a right to recover damages to the extent of the injury which 
the dam had sustained; and that all the defendants who had aided, 
abetted, counseled, or commanded the trespass, or who had assented to it 
after i t  was done, were equally liable with those who actually committed 
the act complained of. The plaintiff had a verdict and judgment against 
all the defendants, and they appealed. 

No counsel for e i ther  party. 

GASTON, J. We see no ground on which this judgment can be im- 
peached. I t  is not to be questioned but that possession alone is sufficient 

Vol. 23-9 129 



1 IN T H E  SUPREME COURT. [23 

(166) t o  maintain an  action of trespass against mere tort feasors. The  
evidence to show possession i n  the plaintiff was pertinent, direct, 

and uncontradicted. And in  trespass, all aiders, and abet- 
tors-nay, those who are not even privy to the commission of a tres- 
pass for  their use and benefit, but  who afterwards assent to it-are in  
judgment of law principals. Com. Digest, Tres., C. 1 ; 4 Inst., 317. 

PER CURIAM. N o  error. 

Cited: Winder v. Blake, 49 N .  C., 337; London v. Bear, 84 N.  C., 
274;  Gwaltney v. Timber Co., 115 N.  C., 585; Stevens v. Smathers, 124 
N. C., 573. 

DEN ON DEW. OF WILLIAM D. JONES ET AL. v. REBECCA POSTEN. 

1. Where a testator, who had three tracts of land adjacent to each other, over 
parts of all which his plantation extended, and had three sons, R., J., and 
W., of whom R. and J. were married and resided upon the testator's 
lands, devised to  his wife "full passession of all the plantations and stock, 
etc., during her natural life or widowhood, except the particulars that 
may hereafter be mentioned," and then devised to his son R. "all the 200- 
acre tract of land that he now lived on, and so much of the old tract as 
lies on the same side of Hominy Creek," etc.; and a subsequent part of 
his will devised as follows: "I will and bequeath to my son J. all the 
remaining part of the old tract of land, exclusive of the part above men- 
tioned, to my son R., and bequeath unto my son J. my still, and all her 
furniture at the death or marriage of my wife. Also my wagon and hind 
gearing a t  her death": it was Held, that the testator's son J. took an 
immediate estate in fee in the lands devised to him, and not an estate in 
remainder after the death or marriage of the testator's widow. 

2. In expounding a will, the grammatical construction must prevail when an 
intent to the contrary does not plainly appear. 

EJECTMENT, tried a t  BUNCOMBE, on the last circuit, before Hall, J., 
when the jury found the following special verdict : 

"That. the paper-writing given in  evidence is the last will and testa 
ment of J o h n  Posten, deceased; tha t  i n  the said will are contained, 

among others, the following clauses : 
(167) " 'Item 2. I will and bequeath unto my dearly and well be- 

loved wife, Rebecca, full possession of all the plantation and 
stock, house and household furniture, during her  natural life or widow- 
hood, except the particulars that  may hereafter be mentioned. 

(' 'Item 8. I will and bequeath unto my son Robert all the 200-acre 
tract of land that  he  now lives on, and so much of the old tract as lies 
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on the same side of Hominy Creek, above Joshua Jones, Jr.'s, land, and 
all the land that is included in a bottom, known by the name of the 
Wagon Ford Bottom, on the north side of Hominy Creek. 

" 'Item 9. I will and bequeath to my daughter Mary $50. 
(' 'Item 10. I will and bequeath to my son John A. B. all the remain- 

ing part of the old tract of land, exclusive of the part above mentioned 
to my son Robert; and bequeath u ~ t o  my son John A. B. my still, and 
all her furniture at the death or marriage of my wife. Also, my wagon 
and hind gearing, at her death. 

'"Item 14. I will and bequeath unto my son William the 300-acre 
tract of land that I now live on-the house and cupboard at the death 
or  marriage of my w i f e a n d  one horse and saddle, and mill and her 
furniture.' 

"That the land therein devised to the testator's son John A. B. Posten 
is the land in controversy; that the lessors of the plaintiff claim title 
under the devise made to John A. B., and have his title thereto; that 
Rebecca Posten, the defendant, is the widow of the testator and devisee 
under said will, and that she has never since married, and is in posses- 
sion of the land in controversy; that the lands devised in the said will 
comprise the whole of the testator's real estate, and lie in three adjoining 
tracts, to wit, the 300-acre tract on which the testator had his dwelling- 
house, mill, etc.; the tract devised to his son Robert, and the lands de- 
vised in part to Robert and the remaining .part to John A. B., being that 
in dispute; that the testator's plantation embraced lands on all the tracts, 
two-thirds of which were on the lands devised to John A. B., and the 
field thereon extending up to within 200 yards of the mansion house; 
that the testator had no other sons except the three devisees; that Robert 
and John were married and living on the testator's lands, but John was 
not living on the lands devised to him; and that William was a 
boy under age, living with his father; that the twtator died not (168) 
long after the date of his will, which was on 27 January, 1819. 
I f ,  in law, the devisee, John A. R., took a present interest under the will, 
they find the defendant guilty; but if he took only a remainder after the 
wife's death or marriage, they find her not guilty. 

Upon these facts the court gave judgment for the plaintiff's lessors, 
and the defendant appealed. 

No counsel for e i ther  party. 

GASTON, J. The will of John Posten, which we are called upon to 
expound, is set forth at length in the transcript. At the time of its 
execution he was seized of three adjacent tracts of land, and no other. 
The first of these was a tract of 300 acres, on which his dwelling-house 
and mills were situate; the second, a tract of 200 acres, on which his 
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son Robert was living, being the same which, in the mill, is altogether 
devised to the said Robert; and the third, a tract called the old tract, 
being the same whereof a part is in  the will given to Robert, and a 
part to the testator's second son, John A. B. Posten. The inclosed land 
or plantation of the testator covered parts of all these tracts, and em- 
braced two-thirds of the part given to John A. B., whereof the field 
approached to within 300 yards of the testator's dwelling. The testator 
had three sons, Robert, John A. B., and William, of whom the two 
former were married and living on land of their father; but John was 
not living on the part devised to him in the will. William was a boy 
under age, living with his father. The testator died very soon after 
the execution of the will. And the sole question is, whether the devise 
to John A. B. Posten was of an immediate fee or of an estate in re- 
mainder after the death or marriage of the testator's widow. 

We cannot pronounce with confidence what was the intention of the 
testator; but, following as well as we can the established rules of con- 
struction, we are brought to the conclusion that, under the m7ill, John 

took an immediate fee simple. 
(169)  The disposition made for the testator's wife of ('full posses- 

sion of all the plantation and stock, house and household furni- 
ture, during her natural life or widowhood," is qualified by the excep- 
tion, "except the particulars that may be hereafter mentioned." Upon 
these words we should be obliged to hold that the exception is broad 
enough to take in any subsequent disposition that might be therein made ' 

of the plantation as well as of the stock and other articles. The planta- 
tion. stock, house and household furniture are enumerated as constitut- 
ing one subject of gift-and the subject, consisting of these individ- 
uals, is given with the modification, and liable to the exceptions, ex- 
pressed in the donation. The correctness of this opinion is made the 
more manifest by examining the devise to the testator's son Robert. 
The words of i t  are, "1 will and bequeath to my son Robert all the 200- 
acre tract of land t h a t  h e  now l ives on ,  and so much of the old tract of 
land as lies on the same side of Hominy Creek, above Joshua Jones's 
land, and all the land included in a bottom known by the name of the 
Wagon Ford Bottom, on the north side of Hominy Creek." The testa- 
tor recognizes that the devisee is then actually living on the 200-acre 
tract; and if the testator did not design to clothe this possession with a 
t i t le ,  but to confer a right of possession at  a future day, it cannot be 
doubted, we think, but that he would have here used some words indica- 
tive of this his purpose. This part of the devise to Robert admits of 
no other construction than as passing an immediate estate in  fee. If 
so, all contained in that clause, being but the sum of what is thereby 
given, is necessarily also given immediately; and, therefore, the whole 
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of the land given to Robert is excepted out of the disposition to the tes- 
tator's widow. -After this devise to Robert comes a bequest of $50 t~ 
one of the testator's daughters, Mary; and then follows the item or 
section of the will which is the immediate subject of the present dis- 
pute. I f  the first sentence he considered per se, and taken as a whole, 
i t  leaves no room for doubt: "I mill and bequeath unto my son John 
A. B. all the remaining part of the old tract of land, exclusive of the 
part abwe mentioned to my son Robert." There could be no reason 
for refusing to hold this to be an immediate gift, after having ascer- 
tained. that a devise in  the same terms to Robert was to be SO 

expounded. I f  the gift to Robert comes within the "exception" (170) 
to the disposition made to the wife, so must this also. The in- 
quiry then is, Does the sentence stop here? I s  the force of the act, ex- 
pressed by the terms, "I give and bequeath," here expended? The 
clause or sentence oontinues thus : ('and bequeath unto my son John A. B. 
my still, and all her furniture at the death or mawiage of my wife; 
also my wagon and hind gearing, at her death." Are these words, "at 
the death or marriage of my wife," or the words, "at her death," in the 
same sentence which contains the devise of the land, so that the modi- 
fication expressed by them is applicable to the devise, or are they parts 
of distinct sentences, containing modifications of distinct gifts? I t  
seems to us that the rules of granmar oblige us to say-if there be no 
plain reason to the contrary-that these modifications are not parts of 
the sentence in which the land is devised, and do not qualify that de- 
vise. The still and furniture, the wagon and hind gearing, do not fol- 
low on after the land, as an addition or enumeration of further articles 
making up the subject-matter on which the beginning words of the sec- 
tion, "I will and bequeath," are to operate, but are separated therefrom 
by distinct words of gift, and a distinct nomination of the legatee, "and 
bequeath unto my son John A. B.," etc. This shows that the testator 
is now dealing with a new subject, and that the words which follow 
apply to that only, and not lo the preceding subject-unless the intent 
that they should do so is plain. The idea is fortified by the peculiar 
language of the last part  of the clause, ('also, my wagon and hind gear- 
ing, at her death." Here is a modification with respect to the gift of 
these last articles, somewhat though slightly variant from that in  the 
disposition of the articles just before mentioned. The clause must, 
therefore, be regarded as consisting of three sentences, each containing 
a separate disposition of the subject-matter of gift therein mentioned. 
The second and third are gifts to be enjoyed at a future day-but the 
first is without qualification, therefore immediate and absolute. 

We feel that this mode of exposition is artificial, and of course 
not well calculated to eviscerate the intent of those who have ex- (171) 
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pressed themselves in artificial language. But we can find i n  this case 
no plain indications of the testator's meaning; and unless we resort to 
the rule adopted, we shall be left altogether to conjecture. What the 
result of such conjecture might be, it is not easy to say. On the one 
hand, it seems strange that the testator should, in providing for his 
wife, give her the full poss~ssion of all his plantation, with the excep- 
tions thereinafter mentioned, and then, by exceptions, take away more 
than two-thirds of the seemi~gly liberal gift. But, on the other hand, 
it is manifest that in the devise to one of his married sons he intended 
a provision securing to him a present home for himself and his family, 
and i t  is very improbable that, in a devise to another married son, he 
intended to make a provision for him and his family after the death or 
marriage of testator's widow! But we are not permitted to indulge in 
conjecture. The grammatical construction must prevail, when an in- 
tent to the contrary does not plainly appear. 

As our opinion cor~esponds with that expressed by his Honor in the 
court below, the judgment must be 

PER CURIAM. Affirmed. 

Cited: Love v. Love, 40 N. C., 205; Roberts v. Watson, 49 N.  C. ,  
320 ;  Pmden v. Paston, 79 N. C., 448. 

(172) 
JOHN L. TERRELL v. GIDEON WIGGINS. 

If the charge of the judge to the jury be correct, or be such that the party 
against whom a verdict is found cannot complain of it, a mistake of the 
jury in finding a verdict withaut evidence, or against evidence, or against 
the law, can be corrected only by the judge presiding at the trial, and can- 
not be revised by the Supreme Court upon an appeal. 

ASSUMPSIT, tried a t  FRANKLIN, on the last circuit, before Nmh, J. 
On the trial the plaintiff proved that a judgment before a justice of 

the peace was granted agaicst one Brown and the defendant, who was 
the surety of Brown in a joint bond or note not expressing any surety- 
ship on its face; that the plaintiff stayed the judgment, and afterwards 
paid the same. I t  also appeared that some months after the judgment 
was given, and after the stay was out, the now plaintiff requested the 
plaintiff in that judgment to give him the paper, and, as he lived near 
Brown, he would collect the debt out of him;  that several months after- 
wards the judgment being applied for by a constable, in order to col- 
lect i t  for the plaintiff in the judgment, the now plaintiff gave it to him, 
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but requested him to see the plaintiff in the judgment, and get him to 
grant indulgence to Brown until the succeeding autumn, when Brown 
would be able to pay, observing at the same time, "The plaintiff knows 
I am able7'; that about two weeks afterwards, the constable, going to 
make his levy on Brown's property, was informed by the now plaintiff 
that Brown had confessed a j udpen t  to him during the internal, and 
he had seized Brown's property under the execution; that Brown's 
property was accordingly sold to satisfy the now plaintiff's demand, 
and that Brown had, all along before that time, property enough in 
possession to satisfy the judgment stayed by Terrell, the now plaintiff. 
On this state of facts the defendant contended that Terrell, having 
himself prevented the collection of the debt from Brown, was not enti- 
tled to recover from the defendant. The plaintiff contended that he 
mas the surety both of Brown and the defendant; that both were prin- 
cipals as to him, and that he was entitled to recover what he had paid 
to satisfy the debt of the defendant. 

His Honor being of opinion that the plaintiff was the surety (173) 
as well of the defendant as of Brown, instructed the jury to find 
for the plaintiff. The jury retired, and after some time returned into 
court and asked the judge whether fraud must be proved or might be 
inferred, to which his Honor replied that the jury were at liberty to 
infer anything which the facts would properly warrant; but, neverthe- 
less, directed them that if they believed the evidence in the case they 
were bound to find a verdict for the plaintiff. The jury again retired, 
and after some time returned with a verdict for the defendant. A new 
trial was moved for, on the ground that the verdict was against law and 
the instructions of the court; but his Honor, holding the verdict to 
agree with the substantial merits of the case, though against his instruc- 
tions, and the strict legal merits, declined to disturb the verdict. The 
plaintiff's counsel then objected that the instruction to the jury that 
they might infer fraud was erroneous, and calculated to mislead the 
jury, notwithstanding the general direction to find on the evidence for 
the plaintiff, and prayed a new trial on that ground, which being refused, 
and judgment given for the defendant, the plaintiff appealed. The case 
was submitted without argument by 

W. H. Haywood for pluidilff. 
Badger for de fendad.  

RUFFIN, C. J. The jury could not have been misled to the prejudice 
of the plaintiff, for the charge of the judge was as explicit as i t  could 
be in favor of the plaintiff. There was, therefore, no error on the part 
of the court-at all events, of which the plaintiff can complain. Then, 
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as to error, or rather mistake of the jury in  finding a verdict without 
evidence, or against evidence, or against law: it can, if it exist, be cor- 
rected only by the judge presiding at  the trial, and, as has been often 
decided, is beyond the reach of this Court. Goodman, v. Smith, 15 
N. C., 450; Bank v. Pugh, 9 N. C., 389. 

PER CURIAM. Affirmed. 

Cited: Reed v. Moore, 25 N .  C., 314; S. v. Gallimore, 29 N.  C., 148. 

WILLIAM HURDLE ET AL., EXECUTORS OF HARMAN HURDLE, v. 
SILAS W. ELLIOTT. 

1. If a parent die leaving a will, and a slave put into the possession of a child 
be not disposed of in it-that is, should the parent die intestate as to such 
slave, whether the case would be within the proviso of the act of 1806, 
1 Rev. Stat., ch. 37, see. 17, so as to make the gift good, qucere. 

2. Where a testator, who had upon the marriage of his daughter E. placed a 
negro woman, Fanny, in her possession, bequeathed as follows: "I lend 
unto my daughter E. two negroes, named Fanny and Luke, during her 
natural life, and their increase. Fanny is now in her possession; Luke 
she is to receive after my decease; and if she should never have a lawful 
heir begotten af her own body, for them and their increase to be returned 
to my five children," etc.: it was Held, that the children of Fanny, born 
whilst she was in the possessbn of the daughter and her husband, but 
before the death of the testator, passed under the bequest to the daughter. 

DETINUE, for two negro slaves by the names of Isaac and Esther, 
tried at  CHOWAN, Fall  Circuit of 1839, before Nash, J. 

The plaintiffs claimed the slaves in question as executors of Harman 
Hurdle, under whom the defendant claimed; and i t  appeared upon the 
trial that the defendant, some years previous to the testator's death, 
intermarried with his daughter Elizabeth; that upon the said inter- 
marriage, the testator delivered to the defendant and his wife a negro 
woman slave named Fanny; that the slaves for the recovery of which 
this suit mas brought were the children of Fanny; and that they were 
born rhi ls t  their mother continued in the possession of the defendant; 
that upon said slave Fanny being delivered to the defendant and his 
wife, they took her to their home, and had continued in  possession of 
her and her increase ever since. By his mill the testator bequeathed as 
follows : 

"I lend unto my daughter, Elizabeth Elliott, two negroes named 
Fanny and Luke, during her natural life, and their increase. Fanny 
is now in her possession; she is to receive Luke after my decease; and 
if she never should have a lawful heir begotten of her own body, for 
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them and their increase to be returned to my five children, (175) 
namely, Hardy, Joseph, William, and Lemuel Hurdle, and Sarah 
Blanchard; and if ever she should have a lawful heir, or heirs begotten 
of her own body, for them to have the two aforesaid negroes and their , 
increase forever.'' 

I t  was admitted that the negro woman Fanny, mentioned in  the be- 
quest, was the negro deliversd by the testator to the defendant, as above 
stated; and, also, that the plaintiffs, after the testator's death, which 
took place in  1838, demanded the slaves in  controversy, before the com- 
mencement of this action. 

I t  was insisted by the defendant's counsel that by the: will of the tes- 
tator no disposition was made of the slaves inconsistent with the pos- 
session of the defendant, and that there being nothing in  the will that 
will indicate a disposition on the part of the testator to change the 
possession of the slaves, the plaintiffs were not entitled to recover. His 
Honor charged the jury that the bequest operated as a revocation of 
the advancement, and that the plaintiffs were entitled to recover. 

The plaintiffs, under this charge, had a verdict and judgment, and 
the defendant appealed. 

ill. Haughtolz  for defendant .  
A. M o o r e  f o r  plailztifl. 

RUFFIN, C. J. The defendant's case requires him .to establish two 
points: First, that the will contains no d&position of the negroes in 
dispute; or, if it does, then the assent of the executor is wanting. 
Second, that as there is no such disposition, the issue of Fanny does 
not vest in the executor virtute off icii ,  but belongs to the defendant as 
an advancement under the act of 1806. 1 Rev. Stat.. ch. 37. see. 17. 

The last, as a general question, is an important one, and merits much 
consideration. We do not, however, propose to discuss it, much less to 
decide it, in the present case, as our judgment will be for the plaintiff 
upon the first point. For this reason, we should not think i t  necessary 
to notice the doubt upon the act of 1806, did not the question so 
plainly present itself in the case as to render total silence on it (176) 
liable to be mistaken for acquiescence in a dirturn founded upon it. 
There has certainly beeg no direct adjudication on the point. But in 
Sta l l ings  v. Stallings, 16 N.  C., 298, it fell obiter from a most respect- 
able and reflecting judge, tha't if there be a will, and a slave, put into 
the possession of a child, be not disposed of in it-that is, should the 
parent die intestate as to it-the case would still be within the proviso 
so as to make the gift good. As the parent there died without making a 
will at all, there was nothing to call for those observations. Nor do 
-we know that, either before or since, a remark has fallen from any 
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I other member of the Court to indicate an  opinion that anything short 
1 of a dying without will would satisfy the wo-rds of the act-"he-or she 

dying intestate." Certainly, the objkctions to the doctrine of a partial 
intestacy being within the act are not few nor trivial. There is, in the 
first place, the intestacy mentioned in the act, without qualification. 
Next, the act speaks only of such par01 gifts as may grow into advance- 
ments upon the death of the parent; and there is no such thing as 
advancement or hotch-potch in personalty upon a partial intestacy. Be- 
sides, if the gift be good because the will does not dispose of the slave, 
then i t  mu& be good so far  as'by the mill the slave is not disposed of. 
Suppose, then, for example, that a father put a negro into his son's 
possession, and then by his will give the negro to his son for life, and 
does not limit over the remainder: is the son to have the remainder by 
force of the act, in opposition to the clear intent to the contrary and 
the express limitation for life? These are some of the obstacles in the 
way of the construction intimated in Stallings v. Stallkgs, supra, which 
induce the Court to invite discussion on it, as an open question, when 
its determination may be necessary to the decision of a cause. Perhaps 
such discussion may commend the doctrine to our adoption; but at 
present we feel obliged to say that as there has been no adjudication on 
it, we shall willingly hear all that can be said on either side of it. This 
we say with the less hesitation because Judge Henderson himself after- 

wards, in Bullock v. Rdlock, 17 N. C., 307, notwithstanding 
(177) some indistinct expressions similar to those before used by him, 

finally places his opinion upon the ground that the will carried 
the increase to the testator's daughters, Susan and Lucy. H e  refers, 
indeed, and properly enough, to the act of 1806; but it is only as a 
guide to the testator's intent, in aid of the Court in  putting a construc- 

' 

tion on the will, giving to it something of the nature or meaning of a 
confirmation. H e  does not intimate that those persons could take the 
increase, by force of the statute, as advancements. Unquestionably they 
could not; for if they did not pass under the bequest to the daughters, 
with the original stock. they must have been included in the residuary 
clause, which was found in that will. There was not even a partial in- 
testacy there; and, consequently, the Court looked anxiously through 
the whole will, to ascertain the intent that the daughters should take - 
the increase born in their possession. 

Our decision in  the present case is formed upon the same ground- 
and much uDon the authority of Bullock: v. RuZlock. We think the 
negroes sued for are disposed of i n  the will, and, consequently, that the 
plaintiff must recover, as his assent to the legacy does not appear. I n  
the case just mentioned, the testator gave to his daughters the negroes, 
stocks of horses, cattle, household goods, etc., which he put into their 
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the daughters, i n  the lifetime of the father, passed, because the refer- 
ence to the possession of the daughters showed the testator meant them 
to take as from the delivery of the possession. Here the language is  
still stronger; for, besides referring to the possession, the will, in con- 
neqtion with that reference, expressly mentions the increase: "I lend 
unto my daughter E. two negroes, named Fanny and Luke, during her 
natural life, and their increase. Fanny is now in her possession. She 
is to receive Luke after my decease." "The word "increase" is not un- 
equivocal. Generally speaking, indeed, i t  carries only issue born after 
the death of the testator: vet sometimes it has carried that born after 
the date of the will; and :t may even take that born before the 
date of the will, upon the apparent intent. We have not the (178) 
whole of this will before us; and, therefore, cannot say what 
might be collected from other parts of it. But upon the words of this 
clause and the facts stated in the case, we think the testator intended 
to give all the issue Fanny had, from the time he delivered her to his 
daughter. Why else did he make a reference to her possession? I t  
was not necessary for the purpose of identifying the negro, which was 
sufficiently done by her name. H e  had a different thing in his mind 
in  mentioning the possession of that negro, which was to date the 
period from which the benefit of the gift should commence; for, he 
goes on to say, as to the other negro, "she is to receive him after my 
death." Undoubtedly, we are to collect from this that it was the pur- 
pose of the testator, unless he should revoke his will, to treat Fanny as 
his daughter's, before his death; and that she should, at least, have the 
issue born after the making of the will. If so, we think we must hold, 

Cited:. Person v. Twitty, 28 N .  C., 117; Hurdle v. Ridclick, 29 N .  C., 
89; Davie v. King, 37 N. C., 204; Richmond v. 7anhook, 33 S. C., 586. 

139 

possession respectively upon their marriage. The will was silent as to 
the increase. Yet it was held that the issue born in  the possession of 

u 

from the reference to her possession, that the effect of that is to be 
carried back to the time the possessiou was acquired. This is, in some 
degree, confirmed by the improbability that the testator intended these 
two small children to be separated from their mother; and yet more so 
by the circumstances that-whether effectually or not, is not material 
to this purpose-he gives over to his other children all he gives to the 
daughter, including the mother and issue, upon the death of the daugh- 
ter without having "a lawful heir begotten of her body." 

We think, therefore, the plaintiff is entitled to reEover a t  law; though, 
unless the slaves be wanted for the purpose of paying debts, the defend- 
ant may, in another forum, claim them as a part of his wife's legacy. 

PER CURIAM. No error. 
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'(179) 
JAMES D. NEWSOM v. WILLIAM ROLES. 

An absolute bill of sale for  slaves, accompanied with a par01 contract 'between 
the parties that the vendor might redeem 01- repurchase the slaves by 
repaying the same price, is not void as against the creditors of the vendor 
under the act of 1820, 1 Rev. Stat., ch. 37, sec. 23, or 13  Eliz., 1 Rev. Stat., 
ch. 50, see. 1, when it is admitted that the sale was not, and was not in- 
tended to be, a mortgage, but was bona fide absolute, and for a fair price. 

THE plaintiff Newsom sued out an attachment against the defendant 
Roles, and had it levied upon several slaves as the property of Roles, but 
which were then in  the possession of one Samuel Harris;  whereupon 
Harris filed an interplea, in which he claimed the slaves as his own. An 
issue was thereupon made up between the said Harris and Newsom, the 
plaintiff in the attachment, to try whether the said slaves were the prop- 
erty of the said Harris, the interpleader, or of the said Roles, the de- 
fendant in the attachment; which issue was tried at  FRANKLIN, on the 
last circuit, before Nmh, J. 

On the part of Harris a general power of attorney from Roles to one 
J o h n  L. Terrell, dated 1 December, 1838, was produced and proved; and 
it was also proved that the said Harris, before the suing out of the 
attachment, towit, on 2 April, 1839, purchased the slaves in  question of 
the said John L. Terrell, a t  the price of $1,225; paid the purchase 
money, and the slaves were delivered to him by Terrell, who at the same 
time executed and delivered to him an absolute bill of sale, of that date, 
for the said slaves. The plaintiff Newsom thereupon called as a witness 
the said John L. Terrell, who deposed that Roles, being about to go to 
the southwestern country, to attend to affairs there, of importance to 
him, executed the power of attorney aforesaid, in  order to make the wit- 
ness his general agent during his absence; that while he mas so absent, 
the witness finding the state of Roles's affairs here to be such that a sale 

of his property might be necessary before his return, wrote him 
(180) to that effect, and was, in reply, directed by him that if he had to 

sell these negroes, as they were favorite slaves, and he (Roles) 
expected so to arrange his afi'airs in the southwest as to enable him to 
save the slaves, he (witness) should reserve a right to Roles to redeem or 
repurchase them. That afterwards Harris, who was a surety of Roles to 
one Alston in a bond for $1,000, applied to the witness, as Roles's agent, 
to do something for his security, and proposed to take bonds for that 
purpose. This being declined, Harris proposed to purchase the negroes 
in question, and the witness agreed to sell them to Harris a t  the price of 
$1,225, that being the value of the negroes, as stated in a memorandum 
of Roles, and being, in  the opinion of the witness, a full and fa i r  price 
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for them; that the price was paid as follows, towit, $1,000 paid to dis- 
charge the bond to Alston, by discharge of $93.18 due from Roles to  
Harris on a bond, and by the payment to the witness of the balance, 
to wit, $131.82; and the ncgrces were delivered, and the bill of sale exe- 
cuted, as before stated; that in  the contract of sale between the witness 
and Harris i t  was expressly agreed that Roles should have the privilege 
to redeem or repurchase the slaves, if he chose, by repaying the same 
sum to Harris;  that witness, without such reservation, would not have 
felt a t  liberty, under his instructions, to sell, and would not have sold 
the said slaves lo Harris. Being cross-examined, the witness further 
proved that no mortgage was intended; that it was a sale of the negroes 
to Harris;  that as soon as i t  was completed, the relation of the debtor 
and creditor, or surety, ceased between Harris and Roles; that the 
negroes were entirely a t  I-larris's risk; that Roles was under no obliga- 
tion to redeem or retake the negroes; but that the sale was an absolute 
one except the privilege to Roles, a t  his option, merely to repurchase 
the slaves. 

The plaintiff Newsom also proved the debt on which his action was 
brought, and i t  was admitted that i t  was a debt fairly owing from the 
said Roles. 

The plaintiff's counsel, admitting that the transaction aforesaid be- 
tween the said IIarris and Terrell was, in fact, bona fide, and was not 
in law a mortgage, nor designed as such, nevertheless insisted that 
in law the title to the said slaves did not pass to Harris as against (181) 
the creditors of Roles, and that the jury Bught to find the issue 
against Harris on his interplea; and thereupon a verdict was taken by 
consent for the plaintiff Newsom, on the said issue, subject to the opinion 
of the court upon the matters above stated, as a case reserved ; and judg- 
ment to be entered upon the said interplea (notwithstanding the said 
verdict) according to the opinion of the court; and the court being of 
opinion thereupon for the plaintiff Newsom, a jud,pent was rendered 
for him, and the interpleader,, Harris, appealed. 

~ a d s e r  for the interpleadel; Harris. 
W. H. Haywood and Battle for the plaintif Newsorn. 

RUPFIN, C. J. There is no reason, we think, for impeaching the con-' 
veyance to Harris. H e  paid the full value of the slaves, not as a loan, 
but as the price upon a purchase, and took a deed and immediate pos- 
session. I t  is true, there was a verbal agreement or understanding that 
Roles, upon his return, might "redeem or repurchase." But i t  does not 
follow that before his return a creditor might attach and sell the 
negroes. The plaintiff's counsel admitted a t  the trial that the trans- 
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action was bona fide, and was not a mortgage, nor intended to be so. 
I t  appears to us that those admissions are decisive against this 

(182) action. Had  there been in  reality a mortgage, with a parol pro- 
viso for redemption, properly speaking, then, as that would have 

been in evasion of the act of 1820, 1 Rev. Stat., ch. 37, sec. 23, the deed 
would have been void. G r e g o q  v. Perk ins ,  15  N .  C., 50. But, as con- 

I tradistinguished from a mortgage, this tranaction has every feature 
of a sale and conveyance, accompanied by a parol agreement for a re- 

I sale at  the same full price, at the electibn of the first owner. Poin-  
d e x t e ~  v. M c C a m o n ,  16 N. C.. 373. Indeed. that follows from the ad- 
mission that a mortgage was not intended. The counsel for the plain- 
tiff insists, however, that if the transaction be in its nature a contract 
for the resale of the negroes, it is fraudulent and void as to the cred- 
itors, because there is, as he says, a valuable interest in the debtor, not 

I reserved openly in the deed, but resting in confidence between the par- 
ties. For  these positions Gregory v. Perki l ls  is the authority. But that 
case has in  view, throughout, only those conveyances which, whatever 
be their form, are intended by the parties as securities: upon which, if 
the instrument set forth the true and whole agreement, the  property,  
in the view of a court of equity, is deemed to be all along in the appar- 
ent vendor, though liable as a security, for a sum of money to the 
apparent vendee. I n  other words, that case treats of such transactions 
as seem to the world to be real sales, but are, as between the parties, 
secretly mortgages, or in the  nature  of mortgages. But the present is a 
transaction of a different kind. There might possibly have been a dis- 
pute-though a very slight one-whether this were intended as a 
security or not. But when it is once ascertained that it was not so in- 
tended, and that it is fair dnd honest in  its present form, i t  follows that 
neither the act of 1820 nor of 13 Eliz., 1 Rev. Stat., ch. 50, sec. 1, can 
touch it. The omission of any provision for a resale, in  writing, does 
in no manner prejudice thn, creditor; for if i t  had been inserted, it 
would not have vested in Roles a property, in the slaves, which the cred- 
itor could reach either at law or in equity. I t  is to be recollected that 
if it had been put into the deed, it would not have made it a mortgage; 

for that was not intended; and, consequently, we must say, it 
(183) should not have that effect. I t  was not, therefore, a conditional 

sale; but was a sale with a fair  stipulation to resell. That dif- 
fers not at  all from an ordinary contract to sell. Both constitute execu- 
tory personal contracts, and are merely choses in action. The party 
alone can enforce the contract, and not his creditors; and even the 
party can claim the benefit of it only by a strict observance of the time, 
and wvarythina else to be done on his part-as to which, nothing ap- 
pears in this case. 
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The judgment must, therefore, be reversed; and, under the agree- 
ment of the parties appearing in the record, there must, notwithstand- 
ing the verdict, be judgment in favor of Harris upon his interplea. 

PER CURIAM. Reversed. 

Cited: Doak v. Bank, 28 N. U., 327. 

SELESTIA A. TILLMAN v. ELIAS SINCLAIR. 

1.  A limitation in a deed, by a donor, of slaves to himself for life, "and after 
his death, in the event of his having no heirs," to his niece, is by the 
operation of the act of 1823, 1 Rev. Stat., ch. 37, sec. 22, in connection 
with that of 1827, 1 Rev. Stat., ch. 43, sec. 3, or, by the former, and the 
principles of the common law, independent of the latter act, valid, and 
vests a title to the slaves in the niece, upon the death of the donor with- 
out children. 

2. A bequest by a testator, "in the event of his having no heirs," to his niece, 
is good at common law, and vests a title in the niece, i f  the testator die 
without children. 

DETINUE for three negro slaves, named Beck, Eli, and Enos, tried 
before Raile?y, J., a t  MONTGOMERY, on the last circuit. 

It was admitted that the defendant was in possession of the slaves in 
question, as the administraior of Howell Harris, J r .  The plaintiff 
claimed the said slaves under the following instrument, which was 
offered in  evidence : 

"Know all men by these presents, that I, Howell Harris, Jr., (184) 
of the county of Montgomery and State of North Carolina, for 
and in consideration of the natural love and affection which I have for 
my niece, Selestia Ann Tillman, daughter of John and Eliza Tillman, 
do give, grant, and convey to the said Selestia Ann Tillman the follow- 
ing negroes, towit: one negro woman by the name of Beck, and her 
child E l i ;  and one negro boy named Enos. The condition of this deed 
of gift is such that the aforesaid negroes are to remain in the possession 
of him, the said Howell Harris, Jr., during his lifetime ; and the moneys 
arising from the hire of the said negroes are to be collected for his use 
and benefit; and, after his death, in  the event of his having no heirs, 
then, in that case, the aforesaid Selestia Ann Tillman to have and to 
hold the said negroes, Beck, Eli, and Enos, against the claim or claims 
of all persons whatsoever. I n  witness whereof the said Howell Harris, 
Jr., hath hereunto set his hand and seal, 16 November, 1836. 

Witness : FAR. UARTIN, HOWELL HARRIS. [SEAL] 

MARY HARRIS." 
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There was a dispute, on the trial, whether this instrument had ever 
been delivered, as to which several witnesses were examined; but it is 
unnecessary to state their testimony, as all the points made on the 
trial were abandoned in the Supreme Court, except that relating to the 
construction of the instrument; as to which the defendant insisted that 
the limitation contained in  the deed was too remote, and did not vest a 
title in the plaintiff. But his Honor, being of a different opinion, 
charged the jury that the instrument did vest a title to the slaves in the 
plaintiff. The jury returned a verdict for the plaintiff, upon which she 
had judgment, and the defendant appealed. 

Badger  for defendant .  
B e r d e n h a l l  and W i n s t o n  for plaintiff .  

RUPPIN, C. J. We have had no hesitation in adopting the construc- 
tion of the deed in favor of the plaintiff. 

By the act of 1823, Rev. Stat., ch. 37, see. 22, a limitation by 
(185) deed of slaves to one in remainder, after a reservation to the 

donor for his life, is unquestionably good; because, had i t  been 
a bequest for life from another person to this donor, and then over, i t  
would, in 1823, have been effectual. But i t  is said that in the present 
case i t  is different, inasmuch as this is a limitation, not merely after a 
life estate in the donor, but "after the death of the donor, having no 
heirs"; because, at  the makirg of the act, a gift over by will was void 
which was limited to take effect upon the death of a first taker "with- 
out heirs," or "having no heirs"; and this deed is not helped by the act 
of 1827, 1 Rev. Stat., ch. 43, see. 3, for the reason that the act of 1823 
only makes good such limitations by deed as were then good by way of 
executory devise. 

We see no reason for thus restricting the operation of the act of 
1823. I t  is a remedial and beneficial act, relating to limitations of a 
species of property in  which consists a large portion of the substance 
out of which our citizens make fanzily provisions and settlements. I t  
ought, therefore, to be construed with a liberality which will admit all 
those modifications of interest in the property which the heads of 
families usually desire, and the interests of the whole family may 
require, as fa r  as the words will allow the court to go. The general 
purpose of the Legislature may be plainly seen. I t  was to authorize 
whatever might be done by will to be done also by deed. Why should 
i t  be supposed that the Legislature meant such things only as might, 
a t  that time, be done by will? If; afterwards, i t  was thought proper 
to render, by statute, a limitation by will good, which then was not 
good, for the same reason, while the act of 1823 is left in the statute- 
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book, i t  would seem that the Legislature must wish, and have designed, 
that a like limitation in a deed should operate effectually. There could 

, be no motive for tying down the law of 1823 to the very moment of its 
enactment. On the contrary, the sound construction of the act seem 
to be that only one thing is requisite to bring a case within it, and that 
is that the deed should be "thereafter made." I f  i t  be that a t  the time 
of the making of the deed its provisions, if contained in a will, would 
in  law be good, so shall they be in the deed. Neither the ob- 
ject nor the language of the Legislature can be otherwise satis- (186) 
fied. 

Then, applying the act of 1827 to this question, i t  puts it beyond 
doubt. The act does not, icdeed, use these very words, "having no 
heirs,'' yet they are equiralent to those found in it, which are mentioned 
but as examples of a class of phrases then in  the minds of the law- 
makers. As the means of ascertaining the event on which a slave is to 
go over, and the period within which that event must occur, if i t  occur 
a t  all, the effect of the act is to make the popular acceptation of all 
such expressions as thos'e enumerated in it their legal signification in 
future, instead of that which had previously prevailed, so as to give the 
thing to the first taker absolutely, if he leave a child surviving him; 
or, if the first taker leave no such surviving child, to give the thing 
then to the remainderman absolutely. 

But  without such a construction of the act, and supposing that of 
1823 not to have within its purview devises rendered valid by subse- 
quent enactments, yet we think the provisions of the deed before us  
might be supported, independent of the act of 1827, upon a principle 
of the common law. This disposition is by one not having a child a t  
the time, and to take effect in  default of heirs-not of a devisee or of 
any third person, but of the donor himself. I t  is plain, from the fact 
that the donee is stated in the deed to be the niece of the donor, that 
the term '(heirs" here means children, or issue, or heirs of the body. I t  
is perfectly clear, when the limitation in a will is upon the failure of 
tlze testalo8s own issue, that the intention must merely be to create a con- 
tingency on which the legacy will take effect at  tlze death of the testa- 
tor, if there then be no issue. A testator means, in such a case, to say, 
"This is my will on condition, or provided, I leave no child of my own; 
but if I leave a child, then of course I shall not wish to give my prop- 
erty away from him, and this shall not be my will." The cases upon 
this subject, from French v. Caddell, 3 Bro. P. C., 257, down to San- 
ford v. Irby, 3 Barn. & Ald., 654, are collected in 2 Pow. Dev., 567, 
Mr. Jarman's edition; and they clearly establish the rule here laid 
down. 
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(187) Upon the other points stated in the record, the counsel for the 
defendant properly, as we think, yielded the case; and upon the 

whole, therefore, 
PER CURIAM. No error. 

HAMILTON HESTER v. BENNETT HESTER. 

The costs which the act of 1818, 1 Rev. Stat., ch. 4, sec. 26, requires to be 
taxed double against a party who appeals to the Supreme Court and fails 
to carry up and file the record in proper time, are only those of the Su- 
preme Court. 

RULE to show cause why an execution should not be set aside and 
satisfaction entered of the judgment on which the same was issued, sub- 
mitted to Dick, J., at GR~NVILLE, on the last circuit, upon the follow- 
ing statement of facts : - 

An issue was made up in the counts court of Granville, between Ben- 
nett Hester and ~ a m i l t o n  Hester, to try whether a paper-&iting, offered 
for probate, was the last will of Benjamin Hester, deceased. This issue 
was tried in the county court, and an. appeal taken from the judgment 
rendered in that court to the Superior Court, where i t  was tried at  Sep- 
tember Term, 1838, and a verdict being found in  favor of the will, the 
said Hamilton obtained an appeal to the Supreme Court, and failing 
to file the transcript in  the clerk's office of that court within the time 
limited by law, the said Bennett procured a certificate of the failure, 
filed it in  the office of the clerk of the Sul~erior Court. and demanded 
an execution for double costs, according to the act of Assembly concern- 
ing appeals to the Supreme Court ( 1  Rev. Stat., ch. 4, see. 26). An 
execution was accordingly issued for double the whole costs in  the 
county and Superior Court, amounting to the sum of $672.94, which 

was the execution referred to in  the above rule. The said Ham- 
(188) ilton paid to the sheriff the sum of $366.47, being the amount 

of the single costs $336.47, and $30 as the double of the usual 
amount of costs upon appeals in the Supreme Court, and insisting that 
the costs to which he was justly liable were thereby satisfied, obtained 
this rule. The said Hamilton, by his counsel, insisted that the costs 
which were to be doubled were those of the Supreme Court, and as he 
had paid such amount, he claimed to have his rule made absolute, with- 
out any further payment; and if this construction be in law the true 
one, i t  was admitted that the payment was in full of the costs, and the 
rule should be made absolute. But the said Bennett, denying that to 
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be the construction, insisted that the costs to be doubled were all the 
costs of the two courts (except the fees of the witnesses for the said 
Hamilton), which are as follows: 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Single costs in the county court. .$ 96.19 
. . . . . . . . . . . . . . . . . . . . . . . .  Court or officer's costs in  that court. 81.95 

. . . . . . . . .  Witness of the said Bennett in the issue in that court. 10.88 

$189.02 
. . . . . . . . . . . . . . . .  Single costs of the Superior Court. .  .$240.08 
. . . . . . . . . . . . . . . .  Court or officer's costs in that court.. 53.10 

Witnesses of the said Bennett in the issue in that court. . 121.48 
414.86 

Making amount of costs for which execution should be. . . . . . .  .$603.88 

. . . . . . . . . . . . . . . . . . . . . . . . . .  And as the sum paid was only.. .$366.47 
. . . . . . . . . . . . . .  Therefore there should be the further sum of . .  237.41 

paid on the execution. 
And the said Bennett further insisted that if this should not be cor- 

rect, then the court costs of both courts should be doubled as follows: 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Single costs of both courts.. .$336.47 

. . . . . . . . . . . . .  Officers, or court costs of the county court. $81.95 
.......... Officers, or court costs of the Superior Court. .  53.10 

135.05 

$471.52 

And then there should be paid the further sum of $105.05 i n  (189) 
addition to the payment already made. And the said Hamilton 
insisted that if his construction as above were not correct, then he con- 
tended that the costs to be doubled were costs taxed in the Superior 
Court, and consequently they were only the costs incurred in  that court, 
and not in  the county court; and if so, they must be computed as fol- 
lows : 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Single costs of ,  both courts. $336.47 
. . . . . . . . . . .  One-half the officers' costs of the Superior Court.. 26.55 

$362.92 

And so the execution was satisfied by being overpaid-or else thus: 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Single costs $336.57 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Half officers' costs $26.55 
. . . . . . . . . . . . . . . . . . . . . . . . .  Half taxed witnesses' costs.. 60.74 

87.29 
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And then the execution would be satisfied by the payment of the addi- 
tional sum of $57.29. 

And i t  was agreed that his Honor should direct satisfaction to be 
entered upon the execution, either without further payment or with such 
further payment as upon either of the foregoing views should seem to 
him to be just, or to order such other payment, or give such other direc- 
tions in  the premises touching the retaxation of the costs, setting aside 
the execution, or causing satisfaction of the judgment to be entered, as 
to him should seem meet and proper. 

And thereupon his Honor, being of opinion that the costs contem- 
plated by the statute to be doubled were the costs for which judgment 
passed in the Superior Court (no matter in which court the said costs 
may have accrued), excluding therefrom the witness tickets, declared 
that the true sum for which execution should have issued, was $471.52 
from which deducting. .................................... 366.47 

the sum paid, there remained due. . . . . . . . . . . . . . . . . . . . . . . . . . .  $105.05 

(190) and ordered that upon the payment into court, to the use of the 
said Bennett, of the said sum of $105.08, the execution should be 

superseded and satisfaction entered of the judgment; and should the 
same not be paid, then i t  was ordered that the clerk should tax the costs 
according to this opinion, at  $471.52, and issue execution therefor, giv- 
ing credit thereon for the said sum of $366.47 already paid; from which 
judgment the said Bennett appealed to the Supreme Court. 

Badger for the  appellant.  
No counsel contra. 

RUFFIN, C. J. I f  the party appealing to this C0ur.t does not bring up 
the record, the appellee may, by'the act of 1518, 1 Rev. Stat., ch. 4, see. 
26, either file it or obtain a certificate of the clerk of the appellant's 
failure; and upon that certificate being filed with the clerk of the Supe- 
rior Court, he is to record it, ('and then issue execution on the judgment 
rendered in the Superior Court, as though no appeal had been prayed, 
taxing double costs against the appellant." 

This case turns on the meaning of that act, the question being, what 
costs the Legislature intended to be doubled. 

His  Honor thought them to be all the costs for which judgment had 
been rendered in the Superior Court, including those incurred in the 
county court, excepting those incurred for witnesses. He  ordered ac- 
cordingly; and the party claiming the double costs appealed to this 
Court. 
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The act is not express as to what costs, or as to the costs of what court 
or courts, the clerk is to tax double. The meaning is, therefore, to be 
collected as well as we can by construction. There are two considera- 
tions applicable to the questicn, by the one or the other of which, as i t  
seems to us, the true interpretation must be determined. The one is, 
that the Legislature contemplated the costs for which judgment was ren- 
dered in  the Superior Court; because they are ascertained by adjudica- 
tion, and that judgment is to regulate the clerk of that court in  iwuing 
the execution. The other is, that the costs within the purview of 
the act are those incurred by the appellee by reason of the appeal (191) 
which the other party abandons. The judgment in the Superior 
Court upon this motion proceeds upon neither of these principles. I t  
rejects the latter altogether, and adopts the former in part, but does not 
follow i t  out. If the judgment in the Superior Court determines the 
costs in question, then the attendance of witnesses must be included, as 
well as the fees of attorneys and officers. For  those persons do not 
receive the moneys adjudged on their account; but the party to the suit 
recovers back what he has paid to them, and those sums are doubled and 
adjudged for his benefit. The act has no exception as to the witnesses; 
and there is no more reason for saying that the party may double the 
pa,yments to the sheriff, clerk, and attorney than that he may do the 
same with the payments to his witnesses. The decision in  the Superior 
Court cannot, therefore, be right; but must be either for too much or too 
little. I t  departs from its own principle. I t  remains, too, to consider 
which of those two principles is to govern the construction; and, in our 
opinion, it is the latter. We are led to this conclusion by looking to the 
mischief in  the contemplation of the Legislature, the reasonableness of 
the remedy upon the one exposition or the other, and the provisions of 
the other acts in par-i mate&. 

The mischief is that of taking frivolous and dilatory appeals, without 
the intention to prosecute them, whereby the appellee may be unneces- 
sarily put to costs. It was fit the Legislature should attempt to prevent 
that by such a penalty as would probably correct the evil. But while we 
would expect i t  to be generally effectual, we should also expect i t  not to 
be ruinous, perhaps, to one side, and to confer an unmerited bounty on 
the other. On the contrary, we should anticipate that it would be rea- 
sonable in  amount, and especially such as would operate with uniformity, 
or nearly so, not only on all persons incurring it, but also in amount to 
each person who should incur it. The enormity of the forfeiture is, of 
itself, a strong argument against doubling the costs adjudged in the 
Superior Court, which may include costs in  the county court, although 
the appeal from that court was prosecuted in  good faith. It is 
a penalty far  beyond the default in many cases, and ought not  (192) 
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to be adopted, if more moderation Gill satisfy the words of the act. 
Besides, there is another circumstance entitled to much weight on this 
question. The default is the same in each appellant who fails to file the 
transcript, and who, therefore, ought to be visited with the like mulct. 
But upon the construction claimed for the appellant in this case, the 
penalty will vary with every case; and that not slightly, but with ex- 
treme differences. It is not respectful to attribute such hard and par- 
tial purposes to the Legislature. On the contrary, there seems to be 
much reason for laying such a penalty as will induce a party not to 
appeal frivolously, and as will indemnify and fully indemnify the ap- 
pellee out of the appellant for all the inconveniences arising to him 
from such an appeal. This is sufficiently done by doubling all the costs 
to which the appellee has been put by the appeal, which, in this case, are 
the costs incurred in the Supreme Court, by employing an attorney to 
represent him here, and by getting the clerk's certificate as required by 
the act. The costs of this Court are those, therefore, within the pur- 
view of the act, as we think. Upon that construction, the same forfeit- 
ure is incurred by every person committing the same default. 

There is another thing, leading to the same conclusion, not less cogent 
than those mentioned. I n  the Revised Statutes, "Concerning Appeals," 
ch. 4, see. 6, it is provided that upon appeals from the county court, the 
appellee may file the transcript, "and, on motion in the Superior Court, 
the judgment of the court below shall be affirmed with double costs, to be 
paid by the appellant." What costs are meant in this part of the act? 
Upon the appellant's own hypothesis, they are those of the Superior 
Court, because the judgment for them is given in the Superior Court. 
No doubt those are the costs; but not for the reason given. That section 
of the act is taken from the Court Law 1777, Rev., ch. 115, see. 77, which, 
after directing the appellant to file the transcript fifteen days before the 
sitting of the court, enacts that if he do not file it, "the judgment of the 
county court shall be affirmed, and the appellant shall pay double cost 

in, the Superior Court." This explicit provision renders the whole 
(193) policy of the Legislature, upon questions of this sort, clear, and 

requires us to receive ~ i m i l a r  expressions upon a kindred subject, 
though somewhat more vague, in a sense consistent with that policy. 
The double costs are not those incurred in the court from which the 
appeal was taken, but those in the court to which it is taken. Neither 
the language of the law nor the purpose of justice towards the appellee 
requires more. 

To this i t  may be objected that the execution will issue without a 
judgment to authorize it, and for costs of another court, which the 
clerk of the Superior Court cannot know nor have the means of ascer- 
taining. But those difficulties are easily answered or obviated. Whether 
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the costs be those of the Superior or Supreme Court, it is obvious that, 
in  either case, the clerk issues the execution without, in form, the mar- 
rant of a judgment. I n  that respect the case is, therefore, the same 
upon either construction. But the recorded certificate from this Court. 
by force of the statute, stands in  the place of and is a judgment for this 
purpose, in point of efficacy. The act does not, therefore, require the 
execution for double costs to be issued from the Superior Court, upon 
an idea that those costs are there adjudged by the court, but merely for 
convenience. Nor do we see much in the supposed difficulty in  ascer- 
taining the costs of the Supreme Court. A statement of them may be 
appended by the clerk of this Court to the certificate he must give of 
the appellant's default. They will consist only of his own fee and that 
of the appellee's attorney, if he have one; and that act of 1798, 1 Rev. 
Stat., ch. 31, sec. 62, furnishes an easy method 'to either clerk, of estab- 
lishing the relation between the party and his attorney. Besides, costs 
in  all cases are taxed by the clerk; and this, like every other taxation 
by him, is subject to retaxation, upon the complaint of either party, as 
in the case before us. So there can be no danger of not ultimately 
arriving correctly a t  the costs incurred by the appellee, by reason of 
the appeal; the double of which, a4 we conceive, i t  was the purpose of 
the Legislature to give him. 

Therefore the judgment of the Superior Court must be re- (194) 
versed, and a judgment entered on the rule in  that court in  con- 
formity to this opinion. As that judgment will be less favorable to the 
appellant than that from which he appealed, he, the appellant, must 
pay the costs of this Court. 

PER CURIAM. Reversed. 

DEN ON DEM. OF THE COMMISSIONERS O F  THE TOWN O F  BATH v. 
WILSON BOYD. 

When an act of the Legislature, after reciting that a certain tract of land 
adjacent to Bath town "was granted and surveyed for a common for the 
use of the said town, but the title thereof hath never been fully con- 
firmed," declared "that the said land shall be and hereby is appointed a 
common to lie perpetually for the use and benefit of the inhabitants of 
Bath town, under such restrictions and regulations as are or shall be ap- 
pointed for town commons; and that the inspection and immediate care 
of looking after the said common be in the commissioners of the said 
town for the time being": it was Held, that the tract of land itself, and 
not a mere right of common in it, was thereby granted to the inhabitants 
of Bath town, to be held for a town common; and this especially where 
it appeared that a subsequent act provided "for fencing the town of Bath, 
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and resurveying the common belonging to the  said town." And it was 
further Held, that if the inhabitants of Bath town were not a corporation 
before, the act ipso facto created them a body politic for the purpose of 
that grant; and that a subsequent act continuing their corporate exist- 
ence under the name of "the Commissioners of the Town of Bath" enabled 
them to  maintain an action of ejectment for the said land in that name. 

EJECTMENT, tried at BEAUBORT, on the last circuit, before Toome?; J. 
The lessors of the plaintiff, to show title to the premises described in 

the declaration, gave in evidence an act passed in 1729, entitled "An act 
to confirm Bath town common," contained in Martin's collection of the 
Private Laws, p. 5 ;  and another act in  the same collection, p. 9, passed 

in 1745, ch. 11, entitled "An act for fencing the town of Bath, 
(195) and resurveying the common belonging to the said town," etc.; 

and also an act passed in 1834, Pamphlet act, p. 80, entitled "An 
act for the better regulation of the town of Bath, in Beaufort County." 
The lessors of the plaintiff contended that the act of 1729 created a body 
corporate, and granted to that body the land described in the declara- 
tion; and that the rights of that body had been transmitted to them, the 
lessors of the plaintiff, by the aforesaid acts of 1745 and 1834, or by 
operation of law. The defendant insisted that no body corporate was 
created by the act of 1729; that the said act granted no land; that if 
anything was granted, i t  was a mere right of common, an incorporeal 
hereditament, for the disturbance of which this action could not be 
maintained; and that the lessors of the plaintiff had no right or title to 
the premises described in  the declaration, and if they had any right, it 
would not support this action. 

The jury returned a verdict for the plaintiff, subject to the opinion 
of the court as to whether the lessors of the plaintiff had shown any 
title, or could maintain this action; and his Honor being of opinion 
against the plaintiff, set aside the verdict, and gave a judgment of non- 
suit, from which the lessors of the plaintiff appealed. 

J.  H.  B r y a n  for t h e  lessors of t h e  p l a i n t i f .  
( 1 9 6 )  N o  counsel for the  defenda.nt. 

GASTON, J. By the act of 1729, entitled '(An act to confirm Bath town 
common," i t  is recited "that a tract of land, the boundaries of which are 
particularly described 'adjacent to Bath town,' was granted and sur- 
veyed for a common for the use of the said town, but the title thereof 
hath never been fully confirmed," and i t  is thereby enacted "that the said 
land shall be and hereby is appointed a common, to lie perpetually for 
the use and benefit of the inhabitants of Bath town, under such restric- 
tions and regulations as are or shall be appointed for town commons; 
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and that the inspection and immediate care of looking after the said 
common be in  the commissioners of the said town for the time being." 
Upon this act an  inquiry arises, .Is a grant thereby made to the inhabit- 
ants of Bath town of the tract of land itself to be held fos a town com- 
mon, or only of a right of common in  the tract-that is to say, a right 
to feed their beasts or cut their wood thereon, or to have some other like 
profit therefrom? We adopt the first construction as most consonant 
with the words of the act, and best fitted to effect the object of the law- 
makers. 

The recital is, that the tract of land had been granted and surveyed 
for a common for the use of the town of Bath, but that the title thereof 
hath not been fully confirmed. The subject-matter of legislation is, then, 
this tract of land so previously granted and surveyed. This mischief 
requiring legislative interference is, that notwithstanding thess acts, the 
title, for what reason we know not, needs confirmation. The obvious 
remedy would be to confirm the title by giving to it all the efficacy of a 
legislative grant;  and such accordingly seems to be the enactment, "that 
the said land shall be and hereby is appointed a common, to lie perpetu- 
ally for the use and benefit of the inhabitants of Bath town, etc." There 
is not an  expression in  the act from which i t  can be fairly inferred that 
the Legislature had in view that incorporeal right existing in  
idea and abstracted contemplation, which is called "the right of (197) 
common," by virtue whereof one man or set of men is entitled to 
have a profit in the land of another. The term "a common," which is 
used in  the act, is not appropriate to the expression of this incorporeal 
right, but is descriptive of the 2 n d  itself, as devoted to public, instead 
of being appropriated to private, uses. By a town common, in  common 
parlance, is understood an inclosed or uninclosed place belonging to the 
town, and in which no indi~idual  has a private property. I f  the purpose 
~f the act had been to confer on the inhabitants of Bath this supposed 
incorporeal right, the nature and extent of the right would have been 
declared. Rights of common are of various sorts, as the right of feeding 
one's beasts on another's lands, of fishing in another man's water, of 
cutting necessary wood from off another's estate, or digging turf upon 
another's ground. Which of these is the right of common by this act 
intended to be ful ly  confirmed? I t  would have been natural, too, had 
such been the purpose of the act, to let it be known whose mas the land 
that was to be subjected to these servitudes-who had accepted the grant 
made for these uses. Yet is the act entirely silent in this respect; and 
if this be its construction, we shall be obliged to hold that the Lords Pro- 
prietors retained the dominion to themselves, subject to the exercise of 
this undefined right in the inhabitants of Bath. Now, if this be so, what 
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is the meaning of that part of the act which makes i t  the duty of the 
commissioners of the town of Bath to take care of this common? The 
property of i t  is in the Lords Proprietors-and the sole interest therein 
of those whom they represent is one "existing in idea and abstracted con- 
templation." But if we follow the natural and obvious interpretation 
of the act, and hold it to be a legislative grant of the land itself to the 
inhabitants of Bath as a town common, there is a manifest congruity in 
commending the immediate care of this property to the commissioners 
of the said town. The case does not set forth any legislative act or char- 
ter previous to the act of 1729, by which the inhabitants of Bath town 
had been erected into a corporation, and made capable of receiving a 

conveyance of lands; therefore whatever personal information we 
(198) have on the subject, we cannot judicially know that such was the 

fact. But this is immaterial; for certainly, if the statute of 1729 
contains a legislative grant to the inhabitants of Bath, i t  ipso facto cre- 
ates them a body politic for the purposes of that grant. The statute con- 
fers a capacity to take (if it did not exist before) whatever i t  declares 
to be the will of the Legislature to confer. 

We think that the conclusion to which we are brought by an examina- 
tion of the language and of the object of the act of 1729 is corroborated 
by the'legislative exposition of the act, in the subsequent statute of 1745. 
This is entitled "An act for fencing the town of Bath, and resurveying 
the common belonging to the  said town,  etc., etc."; and, among other 
things, i t  enacts "that the common belonging to  the  soid t o w n  shall be 
surveyed at the expense of the inhabitants of said town, and that proper 
landmarks shall be set on the bounds of the same, so that persons may 
know where the same are, and not commit trespass on the lands adjoin- 
ing." Here is an explicit recognition by the Legislature-a recognition 
approaching, too, quite near in point of time to the legislative grant- 
that the tract of land called Bath Common was the property of the 
inhabitants of Bath town. 

The act of 1834, "for the better regulation of the town of Bath, in 
Beaufort County," is an amended legislative charter, whereby the cor- 
poration of the inhabitants of Bath town has its corporate existence con- 
tinued with sundry modifications, under the corporate name of "the 
Commissioners of the Town of Bath," by which name it was thereafter 
to sue and be sued and to havc perpetual succession. We are led to this 
interpretation of the act, not so much by any specific enactment as  
by an examination of the whole of its numeyous and detailed provisions, 
showing that these were intended as a complete substitute for the few 
and imperfect provisions of former acts-and we are confirmed in the 
conviction of its correctness by the absurdities which would result from 
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intending two corporate bodies in relation to the same subject-matter, 1 the town of Bath-one, "the inhabitants of Bath town"; the other, "the 
Commissioners of the Town of Bath.'' 

The case does not state affirmatively that the amended charter (199) 
has been accepted or acted upon by the inhabitants of Bath. 
But in  setting forth the objections made to the recovery of the plaintiff, 
it raises no question in relation to this fact. We must intend, there- 
fore, that i t  was not disputed at  the trial. 

I t  is, therefore, the opinion of this Court that the tract of land in 
question was granted to the inhabitants of Bath town by the legislative 
authority of North Carolina, and by virtue of that grant became the 
property of the said inhabitants; and that the same is still the prop- 
erty of the said inhabitants, under their corporate name of the Com- 
missioners of the Town of Bath. 

The nonsuit must be set aside and a judgment rendered for the plain- 
tiff pursuant to the verdict of the jury. 

PER CURIAM. Reversed. 

Cited: Commissioners v. Winslow, 71 N. C., 153. 

JOHN HOLT & CO. v. GEORGE KERNODLE. 

An agreement between two persons to carry on a certain trade, upon the terms 
that one of them is to contribute his labor and the other to furnish all 
the materials necessary for the business, and to supply the laborer with 
provisions for himself and his family; and that out of the profits of the 
business the materials and provisions are first to be paid for, and then 
the balance of the profits, if any, to be equally divided between the par- 
ties, constitutes them partners, and renders the laborer a necessary party 
in a suit brought for work and labor done in the course of the business, 
although previous to bringing the suit the parties may have dissolved the 
partnership, and separated before enough of profits were realized to pay 
for the materials and provisions, and the laborer may have left indebted 
to the other for the provisions furnished to his family. 

BSSUMP~IT for work and labor done, commenced by a warrant before 
a single justice, and carried by successive appeals to the Superior Court 
of GUILII'ORD, where it was tried, on the last circuit, before Dick, J.  

The plaintiffs proved that they were the proprietors of a 
blacksmith shop, in  which they had two slaves engaged; and (200) 
that about 1 January, 18363, they employed a blacksmith by the 
name of John Willis, to work in the shop with the slaves, upon the 
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Eollowing terms, which were not reduced to writing, towit: The plain- 
tiffs were to furnish the shop, coal, iron, and two slaves to work in the 
shop; they were also to furnish everything else necessary to carry on 
the business, and likewise a house and provisions for Willis and his 
family. The plaintiffs were first to be paid out of the profits of the 
business for the coal, iron, and other materials furnished by them for 
carrying on the business, and also for the rent of the house Willis 
might live in, and for the provisions furnished his family, and then the 
balance of the profits, if any, were to be equally divided between the 
plaintiffs and Willis. The bnsiness was commenced and continued by 
the plaintiffs and Willis, from January, 1836, until some time in  Sep- 
tember or October of the same year, when they dissolved and separated, 
Willis being, as he stated, a t  that time indebted to the plaintiffs for 
articles furnished to his family. The declarations of Willis as to his 
indebtedness to the plaintiffs were objected to by the defendant, but 

- received by the court. I t  was admitted by the defendant that the work 
for which the warrant was brought, towit, the ironing of his wagon, 
was done at the shop of the plaintiffs, in 1836; but he proved that, in  
1834, Willis being pressed for money, agreed to iron his wagon for a 
certain sum, which the defendant then advanced to him; the wagon 
was accordingly sent to Willis, and remained with him unfinished, until 
he  went to work with the plaintiffs, when it was carried to the plain- 
tiffs' shop, and ironed as above stated. The defendant further proved 
that on the trial of the warrant before the justice he offered Willis as 
a witness to prove the above contract, when he was objected to by the 

plaintiffs, upon the ground that he was a copartner with them. 
(201) The defendant contended that Willis was a copartner, and 

ought to have been joined in  the suit; and thereupon moved to 
nonsuit the plaintiffs. The court refused the motion for a nonsuit, but 
charged the jury that if they were satisfied from the evidence that 
Willis was to have a share of the profits of the shop from the begin- 
ning, he would be a necessary party to the suit; but if the contract was 
that the plaintiffs were first to be paid for the iron, coal, provisions, 
and house rent, and the shop, while Willis was there, had not realized 
enough to pay for the supplies furnished, but Willis had left the plain- 
tiffs, indebted to them on that account, then he was not a necessary 
party to the suit. The court further instructed the jury that although 
Willis ,might have taken the wagon of the defendant to the shop of the 
plaintiffs, and ironed it in pursuance of his contract with the defend- 
ant in 1834, yet this would not deprive the plaintiffs of their right to 
recover, if they had no knowledge of such contract, and Willis was not 
a partner at  the time the work was done. 
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The plaintiffs had a verdict and judgment, and the defendant ap- 
pealed. 

J .  T .  Morehead for defendant. 
W .  A. Graham for plaintiffs. 

RUFFIN, C. J. Of course, this action cannot be sustained if (202) 
Willis was one of the firm of John Holt & Co.; and the opinion 
of the Court is that upon the plaintiffs' evidence, and much more on 
that of the defendant, Willis is to be taken to have been a partner; and 
the criterion on which the question was submitted to the jury was 
altogether a mistaken one. 

A partnership as between themselves has been well said to be con- 
stituted by an agreement between two or more persons to join stocks 
of money, property, or labor, and to divide the profits. But as to third 
persons, who may deal with the firm, a partnership may arise upon a 
principle of public policy, so as to bind a person for all the liabilities 
of the firm, and, indeed, make him a party to all its contracts, although 
that Derson bring into the business neither effects nor services. but " 
merely lend his name as a partner, or otherwise hold himself out to the 
world as such. There are numerous adjudications to the effect of these 
propositions; but the leading case is W a u g h  v. Carver, 2 H .  Bla., 235, 
which sufficiently states both of them. The ordinary test, however, of 
a person being a partner is his participation in the profits of the busi- 
ness; and we believe there can be no instance imagined in which there 
is to be a participation in them, as profits, i n  which every person hav- 
ing a right to share in them is not thereby rendered a partner to all 
intents and purposes. I t  is so between the parties themselves; because 
the one of them does not look to the other, personally, for restoring to 
him his capital or remunerating him for his labor; but each looks to 
the assets or joint fund for those purposes, and ascertains his interest 
by taking an  account of the concern. Much more does sharing in .the 
profits constitute a partnership as to the rest of the world; because, as 
was said by Chief Justice Eyre,  by taking a part  of the profits 
the party takes from the creditors a portion of that fund which (203) 
is the proper security for the payment of their debts. I t  is also 
immaterial whether the s h a r a  be much or little, R e x  v. Dodd, 9 East, 
527; for the question is, with what persons, as forming the firm, the 
contract was made, so as on the one hand to make those persons charge- 
able with it, or, on the other, enable them to enforce it. However 
small the interest one may have in  the fund, or how remote soever 
that interest may be, provided it be an interest in the profits as such, 
he is thereby constituted a party to each contract of the firm, and must 
be joined in an action on it. 
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I n  the record it is stated expressly, upon the plaintiffs' own proofs, 
that after defraying cer-cain specified charges, "the balance of the 
profits, if any, mere to be equally divided between the plaintiffs and 
Willis." This lye think fatal to the present action, because it shows 
that Willis had an interest in  the profits, noc so large, perhaps, as that 
of the other parties, but as distinctly defined; that he looked to them 
and to them alone for his remuneration; and not to the present plain- 
tiffs, under any circumstances. 

His  Honor, however, left it to the jury to find otherwise, upon the 
following distinction: That as the iron, coal, provisions for Willis, 
and rent werc, by the agreement, first to be paid out of the assets, if 
the jury believed that enough had not been made to pay those charges, 
but that Willis was indebted to the other parties when he went away, 
then he, Willis, was not a necessary party to the suit. This distinction 
we deem entirely fallacious. I t  does not state that Willis would not be 
a partner in  the case supposed, but only that he need not be a plaintiff. 
Now, he must be a party to the action if he mas a party to the con- 
tract; and he was a party to the contract if, in  point of law, he was a 
member of the firm when the contract was made. That he was a part- 
ner &as been already shown; and, therefore, he was a necessary plain- 
tiff, unless, as laid down to the jury, it be true that he ceased to be a 
partner, or, at least, a proper plaintiff, for the reason that, in  point of 
fact, there was no surplus of profit in which Willis could share, after 
satisfying to his copartners their preferred charges. The idea is a 

novelty, and is certainly not correct. I t  would make the parties 
(204) to every action by a partnership depend on the accounts between 

the partners, which the jury is wholly incompetent to take. Be- 
sides, it would make the plaintiffs vary, from time to time, with the 
change of the fortunes of the firm. I f ,  for example, at  the time the 
work was done for the defendant the business was a gaining one, so 
that upon a division some profit would have fallen to Willis, then he 
would have been a necessary party to an action then brought for the 
price; but if, afterwards, the business became a losing one, so that upon 
a division Willis would receive no share of the profit, then he need not 
be a party to the suit. This can only mean that in  this last case Willis 
is not to be taken as continuing to be a party to the contract, although 
unquestionably, when made, i t  was entered into with him as one of the 
parties to it. The result to which we are thus brought disproves the 
proposition from which i t  is deduced. Besides, i t  is an  error to sup- 
pose that one who was a partner has no interest in  the fund because, 
by reason of losses, he would draw no share upon a final settlement. 
The firm may owe debts, for which, of course, he is liable; and he is 
consequently a necessary party to actions by the firm, because he has 
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an  equal right with the other partners to receive the fund, that he may 
see it applied in exoneration of himself, in discharge of the debts. 

At the bar a class of cases was relied on to support the judgment 
which we think do not apply. They are those of Benjamin v. Porteus, 
2 H .  Bl., 590; Dry v. Boswell, 1 Camp., 329, and others of that kind, 
in which i t  appeared upon the agreement that the parties intended an 
agency of the one for the other; and it was consequently held that there 
was not a partnership, although the agent was to be remunerated by 
wages in proportion to the profits, or even by a sum partly furnished 
by the profits. I n  some of those cases the distinctions are very fine, and 
carried to a nicety a t  which even Lord Eldon expressed his regret. EX 
parte Hamper, 17 Ves., 112, 404. It is not, however, needful that we 
should go through them, for they are all distinguishable from the pres- 
ent case by the circumstances noticed by his lordship: That in none 
of them did the party agree for a part of the profits as such, so 
as thereby to entitle him to an account, but was to be remuner- (205) 
ated according to the amount of gross earnings or sales, or by 
the olher contracting party, in proportion to a given quantum of the 
profits. But in our case there is no-intent to turn will is into a servant 
or agent; and he looked for compensation, not a t  all nor in any event 
to the other parties personally. but wholly to the funds of the concern, 
or, in other words, to the profits as such. 

This point is decisive of the cause. and, therefore, it is useless to ad- 
vert to {he others made a t  the trial. ' 

PER CURIAM. Venire de novo. 

Cited: ~ e ~ n h k  v. Pool, 84 N .  C., 39; Sawyer v. Bank, 114 N.  C .  



RULES. 

The Court finds i t  necessary to modify the rules of proceeding which 
were adopted the term before the last. 

The clerk shall hereafter make out his docket so as to arrange all 
the causes, State, Equity, a ~ d  Law, according to the circuits from 
which they have been respectively brought, beginning with the seventh, 
and proceeding in inverse order to the first. And unless a different 
arrangement be made by consent of the bar, as provided in  the rules 
referred to, the causes will, after the 8th day of the Court, be taken 
u p  in the order in which they may thus stand on the docket. I t  is 
nevertheless to be understood that a State cause may be taken up out 
of its order, when the Attorney-General shall require i t ;  and that for 
special reasons, to be judged of by the Court, it may assign a particu- 
lar day for the argument of any cause. 

I t  is also ordered that one notice of the taking of an account, in any 
cause pending in  this Court, or making of any inquiry before the clerk 
thereof, or a conlmissioner for that purpose appointed, shall be here- 
after deemed sufficient for proceeding thereon. 

MEMORANDUM. 

At  a meeting of the Governor and Council, held at  the Executive 
OEce, on 27 August, 1840, WILLIAM H. BATTLE, of Raleigh, Re- 
porter of this Court, was appointed a Judge of the Superior Courts of 
Law and Equity for this State, vice Judge TOOMER, resigned. 
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BENJAMIN ROSS ET AL. v. HENRY CHRISTMAN ET AL. 
(2'39 

1. Where there is any evidence of fraud or imposition in procuring the execu- 
tion of an instrument as a will, the jurors are at liberty to consider the 
dispositions of property actually made therein, to guide their judgment 
in making up their verdict. 

2. But where capacity in the testator, formal execution, and volition all ap- 
pear, no tribunal can pronounce against a will because of its disapproba- 
tion, however strong, af the dispositions made by the testator. 

DEVISAVIT VEL NON, tried before Nmh, J., at Fall  Term, 1840, of 
GTTILFOED, to try the validity of George Christman's will. I t  was ad- 
mitted that the deceased had full capacity to make a will, and that the 
paper in evidence was duly execnted under all the forms required by 
law. Rut for the defendant i t  was contended that he did not know the 
contents of the paper now propounded as his will; that either the will 
mas not written according to his directions or this paper had 
been fraudulently substituted for the true one. To sustain this (210) 
defense it was proved that twenty gears previous thereto a friend 
of the deceased, one Joseph Gibson, had written for him a will in 
which he had given to his wife one-half of his property during her life 
or widowhood, to be disposed of at her death as she chose, and the other 
half to his brothers and sisters; and by the widow i t  was proved that 
her husband had sent for Ross, one of the plaintiffs, to write his will; 
and that when Ross left, she went into the room, when the deceased 
handed her a paper and told her it was his will, which Ross had written 
for him, and directed her to put i t  into a tin box in  his trunk, which 
she did. She then asked him if Ross had read it to him, and he replied 
no; that both before and after that time he had told her he intended 
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Ross v. CHRISTMAN. 

to give her all his property. The will was read to the jury, and its 
contents largely commented on by the defendants' counsel in support 
of their defense. On the part of the plaintiff it was proved that after 
the mill was written by Ross, the old man had several times remarked 
that his will was yet 'to be executed, and that it must be done. The 
old lady proved this, and that on the night previous to the execution 
of the will he was taken very ill, so much so that it was thought he 
would not live till the morning; that he then expressed much anxiety 
as to having his will executed, saying if he died without signing it, it 
would have no effect. Before daylight he dispatched a messenger for a 
neighbor, William Greeson, who got there before day, to whom the old 
man expressed his regret at  raising him up so early, told him that he 
wanted him and another neighbor, Mr. Boon, to witness his will; that 
he had put it off too long already; that. he then directed his wife to get 
his will. She went to the trunk and got out a paper. The old man 
requested witness to examine and see if it was a will, as his wife might 
have made a mistake. The witness looked at the beginning, and seeing 
i t  in the form of a will, told the old man so. The old man executed the 
will, and after Boon had come, for whom he had also sent, he again 
called for the paper, carefully folded it up, so that the witness could 

see only his name and the place where the witnesses were to 
(211) sign, and said, "I acknowledge this to be niy last will and testa- 

ment," and, after its attestation, requested his wife to put it 
back into his trunk, which was done. There was a difference between 
the witnesses as to the time when Ross wrote the will. The old lady 
said it was about a month before its execution; the subscribing witness 
said it was twelve or fourteen months before. The deceased had been 
sick for some length of time, and was 70 years old. The court in- - 
strutted the jury that in  case of doubted capacity the contents of a 
will might prove important testimony; but since that question did not 
arise, as capacity mas admitted, that the true question before them was 
whether the testator, at the time he executed the paper propounded, 
knew its contents; that if he did, and with such knowledge executed it, 
intending it to be his will, and with the formalities required by law, it 
was his mill; that as in this case capacity and due execution were ad- 
mitted, knowledge of its contents was presumed, unless the party alleg- 
ing the contrary proved i t ;  that if the defendants had succeeded in 
showing them that the deceased, at  the time of execution, did not know 
the contents of the paper, it mas not his will. The jury retired, and, 
coming in for further instruction, inquired of the court whether, on 
the question of fraud, they were at liberty to take into consideration 
the contents of the paper. The court instrncted them no ; that by itself 
proved nothinla; for, however absurd and unnatural the disposit,ions of 
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Ross v: CHRISTI~AN. ~ - 
the will might be, if from the evidence in the case they were satisfied 
the deceased knew the contents of the paper, and with that knowledge 
executed i t  as his will, intending it so to be, it was his will; and upon 
that question all the evidence given in the case was submitted to them. 

The jury rendered a verdict for the plaintiffs. The defendants' 
counsel moved for a new trial on the ground of misdirection by the 
court. The new trial war refused and judgment rendered in favor of 
the plaintiffs, from which the defendants appealed to this Court. 

J .  T .  Morehead for plaintiff. 
W i n s t o n  for defendants.  

GASTON, J. If  we are to understand the answer given by the (212) 
presiding judge to the inquiry of the jury as laying down the 
proposition that when there is any evidence of fraud or imposition in 
procuring the execution of an instrument as a will, the contents whereof 
are unknown or misrepresented to the supposed testator, the triers are 
not at  liberty to consider the dispositions of property actually made 
therein, we should feel ourselves bound to hold that the jury had been 
misdirected. -4 conflict between these dispositions and the known testa- 
mentary intentions of the deceased, the repugnance of these dispositions 
to the claims of natural affection or of moral duty, their conferring 
material benefits on those through whose agency the supposed will has 
been prepared-these, and such as these, are circumstances fit to be con- 
sidered and weighed in  conducting the judgment to a proper conclusion. 
But it is plain, we think, that such would not be a fair  construction of 
the answer. 

The instrument itself had been permitted to be read to the jury, and 
the counsel for the caveators allowed to comment freely upon its disposi- 
tions. The jury had then been instructed that as the capacity of the 
deceased to make a will, and the formal execution of the instrument as 
his will, were not questioned, the only inquiry for them was whether the 
deceased knew the contents of the instrument, and they were directed, if 
they should be satisfied that he did not know the contents, to find that it 
was not his will. This instruction was never afterwards withdrawn, con- 
tradicted, or modified. When they returned with the inquiry whether 
they were not at  liberty, upon the issue submitted to them, to take into 
consideration the dispositions in  the will, his Honor answered in the 
negative. But this negative was properly qualified and fully explained 
by his accompanying observations. They were told "that the will of 
itself proved nothing, for that however absurd and unnatural its dis- 
positions might be, yet, if from the evidence they mere satisfied that the 
deceased knew the contents of the paper, and with that knowledge exe- 
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cuted i t  as his will, intending it so to be, i t  was his will," and that it was 
with a view "to that question all the evidence given in the case 

(213) was submitted to them." Thus explained, i t  amounted to no more 
than what must be held to be clear law, that where capacity, for- 

mal execution, and volition all appear, no tribunal can pronounce 
against a will because of its disapprobation, however strong, of the dis- 
positions made by the testator. 

PER CLTRIAM. No error. 

C i t e d :  In re Burm' W i l l ,  121 N.  C., 338. 

JOHN WALKER v. BERNARD BAXTER. 

1. Where in a n  action to recover damages for a breach of promise i t  appeared 
in evidence that a vessel, her tackle, etc., had been sold by the defendant 
to the plaintiff, on 10 December, 1835; that after the great fire in New 
York, which occurred on 1 6  December in  that  year, some of the vessel's 
boats and sails were missing, and were supposed to have been destroyed 
by the fire, and subsequently i t  was agreed between plaintiff and defend- 
an t  that  the defendant should pay to the plaintiff "whatever sum it 
should require to put the vessel in  the same repair and condition in 
wh ich  she  was  at t he  tivne of t h e  sale, over and above $500": Held ,  that  
upon this evidence the plaintiff could not recover on a count in which h e  
charged that  the defendant had made a false representation at the time 
of the sale, and that  he had promised to put the vessel, etc., in t h e  state 
represented,  over and above the sum of $500. 

2. The court must in every case pronounce whether the evidence offered cor- 
responds with the allegations on the record. 

3. The court ought never to instruct a jury as  to the legal effect of supposed 
facts, which the jury cannot find. 

ACTION to recover damages for the breach of a par01 contract, tried 
before Nash, J., a t  Fall Term, 1838, of NEW HANOVER. Verdict for 

the defendant. Plaintiff's counsel moved for a new trial, on the 
(214) ground of misdirection by the judge, which motion was over- 

ruled, and judgment entered for the defendant. The plaintiff 
appealed. 

The facts of the case, so far as the decision of this Court is concerned, 
and the ground relied upon by the plaintiff's counsel, are stated in the 
opinion of the Court. 

Strange, with w h o m  was William I I .  Haywood, for plaintif. 
No counsel for defendant. 
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GASTON, J. This was an action to recover damages for a breach of 
promise. On 10  December, 1835, at Wilmington in  this State, the de- 
fendant sold and conveyed to the plaintiff the brig Fisher, with her 
sails, boats, and furniture, as she then lay in the city of New York. 
The testimony as to the promise alleged to have been broken came from 
a single witness, who testified that soon after intelligence reached Wil- 
mington of the great fire which occurred a t  New York on the 16th of 
that month, and which was extensively destructive to houses, shipping, 
and merchandise, the witness, by the direction of the plaintiff, and as 
his agent, informed the defendant that the boats and sails of the brig 
were missing, the sails eupposed to be burnt; that the brig was, in  
other respects, unseaworthy; and that unless the defendant would put 
her in the condition in  mhich she was a t  the time of the sale, the plain- 
tiff would not receive her; and that after different conferences, i t  was 
at length agreed t h a t  t h e  de fendan t  should p a y  t o  t h e  p la in t i f  wha t -  
ever  s u m  it m i g h t  require t o  put the  vessel in t h e  same repair  and con- 
d i t ion  in w h i c h  she was  a t  t h e  t i m e  of t h e  sale, over  and above the  s u m  
of $500. There was evidence showing, or tending to show, that upon 
this agreement the plaintiff made reparations and supplied deficiencies 
to an amount much exceeding $500; and that the defendant refused to 
make any payment therefor. Upon the trial, sundry exceptions were 
taken on the part of the plaintiff to the judge's instructions, and there 
having been a verdict and judgment for the defendant, the plaintiff 
appealed to this Court. 

Upon the argument here, the plaintiff's counsel has abandoned, (215) 
as untenable, all these exceptions save one, and upon that alone 
the controversy is made to depend. 

There are several counts in the declaration. I n  one i t  is charged 
that at  the time of the sale the defendant made representations in  
respect to the soundness of the brig and the completeness of her equip- 
ments which were unfounded in  fact, and that, afterwards, in consider- 
ation thereof, he promised to pay to the plaintiff such sum as he should 
expend in  putting the brig in t h e  state represented, over and above the 
sum of $500. And i t  is here insisted that, in  relation to this count, the 
plaintiff had a right to require the instruction for which he asked, and 
which his Honor refused to give, "that if the injuries did exist at  the 
time of the sale, though they were not k n o w n  to the defendant at the 
time of the promise, the promise, as proved, would support the action." 

We are clearly of a different opinion. Waiving all other reasons for 
refusing to give this instruction, there is one which is obvious and con- 
clusive. There was no evidence offered of such a promise as is alleged 
in the count in question. The sole evidence of any promise is  in regard 
tto repairs necessary to replace the brig in the same plight in which she 
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was at the time of the sale; and upon this evidence how could the 
plaintiff require any instruction which would warrant the jury in  find- 
ing a verdict for him in relation to a different promise? 

I t  is indeed contended that, as the agreement was wholly by parol, 
the meaning of the parties thereto was a question of fact, to be ascer- 
tained by the jury, and that the jury might have inferred from the 
evidence that i t  was not the actual state of the brig a t  the time of the 
sale, but her supposed or represented state, to which the promise re- 
ferred. I f  there had been any ambiguity in the language of the wit- 
ness, or in that of the parties, as testified to by him, or if there had 
been any contrariety of evidence in relation to the supposed promise, 
there would have been room ior submitting to the jury the question of 

fact, What was the promise of the defendant? But certainly 
(216) there is no function of the court more incontestable than that of 

pronouncing whether the evidence offered corresponds with the 
allegations on the record. A jury cannot (rightfully) find any dis- 
puted fact without evidence; and the court ought never to instruct a 
jury as to the legal effect of supposed facts which the jury cannot find. 
I n  the agreement,, as stated by the plaintiff's witness, there was no am- 
biguity. I t  admitted of but one construction. I f  he were believed, he 
proved a promise variant from that set forth in this count; and if he 
were not believed, there was no evidence of any promise. 

PER CURIAM. No error. 

Ci ted:  S. v. Speaks ,  94 N.  C., 875. 

EDWARD SHAW v. WILLIAM McFARLANE. 

1. If two persons are bound by a bond or a judgment for the payment of a 
sum of money, the one is liable at law to the creditor in the same manner 
and to the same extent as the other, although as between themselves they 
stand as principal and surety. 

2. An agreement for indulgence to the principal does not at law amount to 
satisfaction of the debt; and nothing in pais can discharge an obligation 
or a judgment but performance or satisfaction. 

WARRANT to recover the balance of a former judgment before a jus- 
tice, obtained by the plaintiff against Elisha B. Norfleet and the pres- 
ent defendant as his security. An appeal was taken from the judgment 
of the justice on the warrant to the county court of RERTFORD, and 
thence to the Superior Court, where the case was tried before Pear- 
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son, J., at March Term, 1839. A verdict and judgment were rendered 
!or the plaintiff, and the defendant appealed to this Court. The facts 
of the case are set forth in  the opinion of the Court delivered by the 
Chief Jzistice. 

No cowmel for plaint i f .  
A .  Moore for defendant. 

RUFFIN, C. J. I n  1831 one Norfleet and the present defendant exe- 
vuted a bond to the plaintiff for $101.50, on which a warrant was sued 
out against both of the obligors on 27 Nay, 3837. On 1 June following, 
,Torfleet, by deed (to which the plaintifl' and one Valentine were also 
parties) conveyed to Valentine personal property of value sufficient to 
discharge the debt and costs, upon trust that if Norfleet should not pay 
the debt before 15 October following, Valentine should a t  any time 
thereafter sell the property and discharge the debt. .4 payment of $50 
having been before made, the plaintiff, on 30 June, 1837, took judg- 
ment for the balance due on the bond and costs. After the execution 
of the deed XoAeet retained pos~ession of the property, using and dis- 
posing of i t  as his own. In  October he requested the plaintiff to have 
a sale made under the deed, and raise his debt, as he said the defendant 
was uneasy. The plaintiff said he would, but nothing was done until 
after the death of Nofleet, insolvent, in  November, 1837, when Valen- 
tine sold such effects as Norfleet had not consumed or sold, and applied 
the proceeds thereof towards the satisfaction of the plaintiff. There 
was still a balance due on the judgment, for which the present suit was 
brought. Besides other pleas, the defendant pleaded specially that he 
was the surety for Nofleet in the bond and judgment given thereon, 
and that the plaintiff, without his privity, took the deed of trust, as 
above mentioned, as a security for his debt, and thereupon agreed to 
give time to the principal until 15 October, 1337, for payment, and also 
had allowed Norfleet to waste and convert the property conveyed by 
said deed to his own use; whereby the defendant was discharged. 

On the trial, the presiding judge ,gave his opinion that the facts set 
forth in the special plea, if true, did not discharge the defendant, who 
did not undertake merely to see that Norfleet should pay the debt, but, 
by executing the bond, became legally and directly bound therefor, as 
much so as Worfleet himself. Under this advice, the jury found 
a verdict for the plaintiff, and from the judgment thereon the (218) 
defendant appealed. 

Without adverting to the circumstances that the first judgment was 
taken against the principal and the surety, after the execution of the 
deed of trust by the former, and the agreement of the creditor to in- 
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dulge, we should concur in the opinion of his Honor, regarding the 
suit as being brought on the original bond, instead of the former judg- 
ment. The circumstances, if unanswered, might create an equity, of 
which the defendant might have the benefit in  another jurisdiction. 
But  a court of law deals only with legal liabilities and legal discharges. 
There has been but one doctrine held on this subject by the courts of 
this State. King v. Morrisort, 13 N.  C., 311; Binford v. Alstom, 15 
N. C., 351; Bank v. Locke, 15 N. C., 529. I f  two persons are bound 
by a bond or a judgment for the payment of a sum of money, the one 
is liable to the creditor in the same manner and to the same extent as 
the other, although as between themselves they stand as principal and 
surety. I n  respect of the creditor, they are joint debtors, fixed with 
the same obligation; and what discharges one discharges the other- 
and nothing less. ,4n agreement for indulgence to the principal does 
not amount to satisfaction; and nothing in pais can discharge an obli- 
gation or a judgment but performance or satisfaction. 

PER CURIAN. No error. 

Cited: Gatewood v. Bums, 99 N .  C., 360; Pritchard v. Hitchell, 
139 N. C., 56: Rouse v. Wooten, 140 N.  C., 559. 

(219 
RODNEY FRENCH v. GEORGE W. BARNEY. 

1. Where A., the payee of a bill of exchange, indorsed it to B., and B. to C., 
and C. then indorsed it "without recourse to him," but not saying to 
whom he indorsed it, it then became an indorsement in blank, and the 
bill became payable to bearer; and notwithstanding D. and E. afterwards 
indorsed it in full or specially, yet when it came again to C. by delivery, 
he had a right to demand payment of the bill from any prior indorser. 

2. C. being the holder of the bill, the law implies, until something be shown 
to  the contrary, that he gave value for it, or came fairly and legally by it. 

3. To make an indorsement of a bill special or in full, it must direct payment 
to be made to some particular person, firm, or corporation. 

4. A bill once indorsed in blank, becomes payable to bearer against the 
acceptor, drawer, and all prior indorsers. 

CASE, fried at, Spring Term, 1840, of CHOWAN, before Pea~son, J. 
The jury rendered a verdict for the plaintiff, subject to the agreement 
of the parties, tbat if, upon the law of the case, the judge should be of 
opinion for the defendant, the verdict should be set aside and a non- 
suit entered. Upon argument, the judge set aside the verdict and 
ordered a nonsuit, from which judgment the plaintiff appealed. The 
following is the case sent up by the judge: 
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This was an  action on the case by the plaintiff as indorsee against 
the defendant as indorser of a bill of exchange. A copy of the bill and 
the several indorsements is sent as a part of the case. After the bill 
was indorsed by the defendant, i t  came to the hands of the plaintiff as 
indorsee. H e  indorsed it "without recourse." It went through several 
other indorsements, and was duly protested by the last indorsee, and 
due notice given to the defendant. After this the bill came to the ~ O S -  

session of the plaintiff (the testimony did not show in  what way), be- 
fore this action was brought. Defendant insisted that as plaintiff had 
indorsed "without recourse," the bare possession of the bill does not 
entitle him to sue in his own name as indorsee. This question was 
reserved, and, under the charge of the court, the jury returned a ver- 
dict for the plaintiff. 

Upon the question reserved, the Court was of the opinion that (220) 
the plaintiff could not maintain the action. The bill could only 
pass by indorsement, where, however, an indorsee indorsee over, and 
afterwards takes up the bill, in  discharge of his liability, he is remitted 
t o  his former right, and may strike out the subsequent indorsements 
and sue as indorsee; and the fabt of his having possession of the bill 
raises the presumption that he has taken i t  up in discharge of his pre- 
vious liability. But in  this case the indorsement being '(without re- 
course." repels that presumption, for he was under no liability, and 
the possession of the bill simply raises a presumption that he is owner 
by  purchase or otherwise, and he stands in the condition of a stranger 
who had purchased the bill without indorsement to himself. I t  was 
agreed by the parties that the subsequent indorsements should be con- 
sidered as stricken out, provided the court thought that the action 
could be maintained. 

BILL AND IATDORSEMENTS REBEBRED TO. 

Exch. $637.50. EDENTON, N. C., 30 April, 1836. 
Twelve months after date of this first of exchange (second unpaid of 

same tenor and date) pay to the order of George W. Barney, Esq., six 
hundred and thirty-seven 50,/100 dollars, for value received, and charge 
the same to account of Your obedient servants, 

HAUGISTON & BOOTH. 
'To MESSRS. HAUGHTORT, BOARDMAN & NOBLE, 

New York. 

Accepted. HAUOHTON, BOARDMAN & NOBLE. 
(Indorsed) 
Pay  Thomas J. Charlton o~ order. G. W. BARNEY. 
P a y  Rodney French, Esq., or order. THOMAS J. CHAELTON. 
Without recourse to me. RODNEY FRENCH. 

GEORGE BOWEN. 
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Pay H. E. Hudson, Esq., cashier, or order. 
GEORGE S. WEAVER, Cashier. 

Pay H. Baldwin, Esq., cashier, or order. 
H. E. HUDSON, Cashier. 

(221) A. Moore for plainti f .  
Kinney and Heabh for defendant. 

DANIEL, J. This was an action by the second indorsee against the 
first indorser of a bill of exchange. The execution of the bill by the 
drawer, the acceptance, due demand and notice were all admitted to be 
complete. The defendant, however, contended that as the plaintiff had 
once, owned the bill as second indorsee, and had assigned it "without 
recourse," he could not again obtain a title to it, so as to give it in  
evidence on this declaration, and of this opinion was the judge: because, 
he said, as the plaintiff had once made a restrictive indorsement, and by 
i t  had escaped from liability on the bill, he could not again obtain a 
title, so as to enable him to sue on it as indorsee. The judge said that 
when an indorsee indorses over, and afterwards takes up the bill in dis- 
charge of his liability, he is then remitted to his former right, and may 
strike the subsequent indorsements and sue as indorsee, and the fact of 
his holding the bill raises the presumption of his having taken it up in 
discharge of his previous liability; but, in this case, the indorsement by 
the plaintiff being "without recourse," repelled such a presumption, and 
he had no title. The same arguments have been pressed upon us in this 
Court by the defendant's counsel. But the authorities cited only show 
that an indorser in full, who takes up the bill, is remitted to his former 
title, and may strike out his indorsement and sue as indorsee those stand- 
ing before him on the bill. The law presumes that he has given value 
for it, therefore will permit him to strike out the names of persons who 
apparent own and have the legal title to it. But the restrictive in- 
dorsement of French in this case was in blank; i t  directed payment to 
be made to no particular person, firm, or corporation, which is neces- 
sary to make an indorsement special or in full. The next indorsement 
was also in blank. The bill, after i t  was so indorsed in blank, assumedl 
the character and had the effect thereafter of a bill payable to bearer. 
Chitty on Bills, 136; Byles on Rills, 84; Peacock: v. Hodges, Douglass, 

633; Francis v. illott, Doug., 612. The two first and two last 
(222) indorsements being special or in full, did not prevent the bilI 

assuming the character of a bill payable to bearer, after it had 
been once indorsed in blank, Xmith V. Clarke, 1 Esp., 180; Holmes v. 
Hooper, Bay., 158; Chitty on Bills, 136; for it then became payable 
to b ~ a r e r  as against the drawer, the acceptor, the payee, the blank in- 
dorser, and all indorsers before him. Byles on Bills, 85. The bill passed 
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a s  currency i n  the  market ,  and  French  h a d  a s  much  r igh t  to  purchase i t  
a s  anybody else. H e  being t h e  holder, t h e  l a w  implies, un t i l  something 
be shown to t h e  contrary, t h a t  h e  gave value f o r  it, o r  ra ther  came fa i r ly  
a n d  legally by  it. Byles on Bills, 60 ;  3 K e n t  Com., 77. T h e  plaintiff 
h a d  therefore acquired a legal ti t le to  the  bill  by delivery. T h e  re- 
strictive indorsement b y  French  did not break t h e  chain of title. T h e  
idea of t h e  judge, t h a t  French  must  have  been once liable, as  indorser on  
t h e  bill, a n d  t h a t  h e  must  have  taken i t  u p  i n  consequence of t h a t  lia- 
bility, before h e  could gain a tit le t o  sue o n  it ,  we  t h i n k  is  erroneous. 
Ee,  being imp!ied!y the  bong jide holder, h ~ d  a r igh t  to  strike out  a l l  t h e  
indorsements below t h a t  to himself, and  declare as  the  second indorsee. 
Smith 2). Clarke, 1 Esp., 180. 

PER CURIAM. Nonsui t  set aside, a n d  judgment  f o r  plaintiff on  t h e  
verdict. 

Cited: Pugh v. Grant, 86 N.  C., 45;  Bank v. Bridgers, 98  N .  C., 72. 

DEN ON DEMISE OF ALFRED S. BARROW v. PENELOPE ARRENTON. 

1. A writ from a court, commanding the sheriff to summon A, and B., heirs 
of C., deceased, to be and appear, etc., "then and there to show cause, i f  
any, why D. shan't have judgment against the lands of said deceased, in  
the hands of his said heirs, for $150, besides interest and cost," is not 
such a sc i re  facias as is required by the act of 1784, subjecting the real 
estate of a deceased person to the payment of his debts (Rev. St., ch. 63, 
sec. I ) ,  though a debt may have been previously established against the 
administrator, the plea of fully administered found i n  his favor, judg- 
ment signed, and an award of xi. fa. against the heirs. 

2. Such a writ does not set forth nor refer to a judgment previously rendered 
in any action for any person, and of course does not call on the heirs to 
show cause why execution on that judgment shall not issue against the 
lands descended to them. 

3 Where, upan the return of such a writ, judgment by default was entered 
upon the record, and an award of execution against the lands i n  the 
hands of the heirs: Held, that  the judgment was a nullity, and that the  
purchaser a t  a sheriff's sale, under an execution issuing upon it ,  acquired 
no title. 

EJECTMENT, t o  t h e  F a l l  Term,  1839, of PERQUIMANS, a n d  tried a t  
F a l l  Term, 1840, before Battle, J. T h e  following is  t h e  case made  u p  
h y  t h e  judge: 
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The lessor of the plaintiff', after proving the defendant to be in pos- 
session of the premises described in the declaration, produced in  evi- 
dence the deed of the sheriff to him for lots Nos. 2 and 3, the premises 
in question; then two jud-gnents against one William Arrenton's admin- 
istrator, with a finding of fully administered in  favor of the adminis- 
trator; an order for 8cir.e fncias.to issue against said Arrenton's heirs; 
instruments alleged to be sci. fas. and venditioni ezpocmses, under which 
the lessor showed the will of An~brose Enox, devising the lands in  ques- 
tion with other lands to the children of John and Parthenia Wyatt, in 

the dh-ision of which among the children lot No. 2 was drawn 
(224) by Mary Wyatt and lot No. 3 by Ambrose K. Wyatt; the death 

of A1al.y Wyatt,  lea^ ing Ambrose I<. Wyatt her heir at  law; a 
judgment against Ambrose Wyatt's administrator, with a finding of fully 
adn~inis t~red in favor of the administrator; an order for a sci. fa. 
against heirs and deviqees of the wid Anibrose; instruments alleged to 
be sci. fas. against said heirs and devisees; judgment pursuant thereto; 
venditioni e-cponnses, and the she~iff's deed to Hugh Wyatt; a deed from 
EEugh Wyatt to Charles Arr enton ; Charles drrenton's death without 
children, intestate; a judgment in favor of William Arrenton against 
his administrator, with a finding of f ~ d l y  administered in favor of the 
administrator; an order for sci. fa. against the heirs of the said Charles, 
of whom the said William was one; instruments alleged to be sci. fa.; 
judgment pursuant thereto; venditiolzi exponas and sheriff's deed to 
Charles and James Arrenton, which the plaintiff alleged was fraudulent 
and w i d  as to Williani Arrenton's creditors, because the purchase 
money. as he alleged, was paid by Villiam Arrenton. 

The defendant's counsel objected that the instruments alleged to be 
sci. fm. could not Be taken as such, and that the entries of judgments 
pursuant thereto mere void as judgments; and that therefore the deeds 
from the different sheriffs through which the plaintiff's lessor deduced 
his title were inoperative; and fnrther, that the judgment in favor of 
William Arrenton against the heirs of Charles Arrenton, of whom he 
maq one, mas void on account of the same person being both plaintiff 
and defendant, and that in both accounts the plaintiff's lessor could not 
make out a title, and plaintiff must be nonsuited. 

The court was of opinion that the instruments offered as sci. fas. could 
not be received as such; that they were substantially defective in not 
reciting any judgment: that the heirs could derive no information from 
them as to the purpose for which they were summoned into court; and 
that as the judgments were entered up pursuant to the sci. fgs .  without 
the appearance of the heirs in court, they were the same as if no process 

had been served on the heirs, and were therefore void; and that 
(225) as the act of Assenlbly required sci. fas. to be issued against the 
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heirs before the court could make any order to sell the lands, the pur- 
chaser acquired no title by his purchase under the vendi t ioni  exponas. 

I n  submission to this opinion, the plaintiff submitted to a judgment 
of nonsuit, from which he appealed to the Supreme Court. 

Copy of one of the instruments alleged to be a sci. fa.: 
1 

S t a t e  of N o r t h  Carolina, t o  t h e  Sheriff  of Perqu imans  County-Greet- 
ing : 
You are hereby commanded to summon Mary White of full age, Par-  

thenia Arrenton and Penelope Arrenton, to whom John Wood is guard- 
ian, and Charles Arrenton, to ~vhoni Jonathan H.  Jacocks is guard- 
ian, heirs at  law of William Arrenton, deceased, personally to be and 
appear before the justices of the county court of pleas and quarter ses- 
sions a t  the next court to be held for the county of Perquimans, at the 
courthouse in Hertford, on the second Monday in  August next, then and 
there to show cause, if any, why Thomas Long shan't have judgment 
against the lands of said deceased in the hands of his said heirs for 
$150, besides interest and costs; and this you shall in no wise omit under 
the penalty by law enjoined. 

Witness, John Wood, clerk of the said court, at  Hertford, the second 
Monday of May in the sixtieth year of our independence, 1836. 

Issued 27 May, 1836. (Signed) JOHN WOOD, Clerk.  
Returned, Executed. N. BAGLEY, Sh>erijf. 

The other sci. faciases were in the same form. I n  the last case men- 
tioned, of T. Long v. Arrenton's heirs, a verdict and judgment, at May 
Term, 1836, had been rendered against the administrator as follows: 

Ju ry  impaneled and sworn, say there is no payment nor set-off; value 
of the obligation $150, and assess the plaintiff's damages in interest to 
$18. They further find the defendant has fully administered and has 
no assets. By the court judgment for $168. Issue sci. fa. v. the heirs. 
On the return of the sci. fa. to August Term, 1836, "judgment pursuant 
to sci fa., and on motion, ordered that execution issue and that 
clerk indorse thereon that the sheriff will only sell the interest of (226) 
the heirs who are of full age, in the lands of William and James 
Arrenton, deceased, and forbear as to the infant heirs-stay execution 
12 m o n t h s  as to them." 

Badger  for plaintif f .  
Riucney and A. Moore for defendant.  

GASTON, J. It was necessary for the plaintiff's lessor, in  order t o  
establish a title to the land in controversy, to show that under his pur- 
chase at  sheriff's sale he had acquired the interest therein 'which ha8  

173 



I N  T H E  SUPREME COURT. [23 

descended from William A r r e ~ t o n  to his heirs at law. According to the 
settled law of this State, the sheriff's sale did not transfer that estate, 
unless there was a judgment, o r  order of court, warranting the execution 
under which the land was sold. 

The abstract from the records in relation to the supposed judgment 
and the proceedings upon it is not as full as we could desire. Especially 
we conld wish that the execution itself had been set forth at length. But 
as we have no means of making the case more full than it appears upon 
the transcript, we have proceeded to consider i t  such as we understand 
i t  to be. 

It appears from the records of Perquimans County Court that there 
was an action there pending, instittlted by one Thomas Long against the 
administrator of William Arrenton, in which action the defendant had 
pleaded "payment and set-off and fully administered," at  the May Term, 
1836, of the said court; that on the pleas of payment and set-off, the 
jury found for the plaintiff; and on that of fully administered, returned 
a verdict for the defendant; whereupon the plaintiff had judgment for 
$168 and his costs of suit, to be taxed by the clerk, and prayed for a 
s c i r e  facias to be awarded against the heirs. From the said May term 
there issued to the succeeding August term a writ, alleged to be a s c i r e  
facias, commanding the sheriff to summon the persons therein named, 
and styled "the heirs at  law of William Ai~enton" (some of them de- 

scribed as infants, and sued by guardians therein named), per- 
( 2 2 7 )  sonally to be and appear before the next term of the said court, 

"to show cause why Thomas Long shall not have judgment against 
the lands of said deceased in the hands of his said heirs for $150, besides 
interest and costs." The sheriff returned this writ executed, and there- 
upon, at the Augvst Term, 1836, there is this entry on the docket of the 
court: "Judgment pursuant to sci. fa., and on motion, ordered that exe- 
cution issue, and that the clerk indorse thereon that the sheriff mill only 
sell the interest of the heirs of full age in the lands of William and 
James Arrenton, deceased, and forbear as to the infant heirs; stay exe- 
cution twelve months as to them." From August term there issued an 
execution, commanding the sheriff of the lands of William Arrenton, 
descended to his heirs a t  law (naming them) to cause to be made the 
sum of $168 and costs of suit which Thomas Long had recently recovered 
in said court, and also his costs expended on the scire facias against the 
said heirs; and under this execution the sheriff sold and conveyed to the 
plaintiff's lessor the land in c~ntrooersy. 

I t  is evident that the judicial proceedings referred to were attempted 
to be fashioned after the model of those prescribed in our act of 1184, 
Revised Code, ch. 226; 1 Rev. St., ch. 6 3 ;  but the attempt has been 
awkward ahd unsuccessful. The Stat. of 5 Geo. II., ch. 7, had made 
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lands in the colonies liable to and chargeable with all  just debts, and 
declared them assets for the satisfaction thereof in like manner as real 
estates were by the laws of England liable for debts due by specialty; 
and had also enacted that they should be subject to the 1ike.remedies 
and process for seizing and selling the same for the satisfaction of such 
debts as aersonal estates in the colonies were liable to for seizure and 
sale. I n  furtherance of the objects of this statute, our Legislature in 
1777, Revised Code 1777, ch. 115, see. 29, enacted that process which 
theretofore issued against goods and chattels should issue against goods 
and chattels, lands and tenements; and that upon such process it 
should be the duty of the sheriff to levy upon lands and tenements, if a 
sufficiency of goods and chattels could not be had to answer the exigency 
of the writ. But until the act of 1784 there was no legislative 
provision by which, on the decease of a debtor by simple contract, (228) 
his lands, which, by the statute of George II., had been rendered 
liable for the satisfaction of such debt, were to be pursued by the cred- 
itor. That act, after reciting that doubts were entertained whether the 
lands of deceased debtors. in the hands of their heirs or devisees. should 
be subject to the payment of debts upon judgments against executors or 
administrators, in order t o  remove such  doubts thereaf ter ,  a n d  t o  direct 
the  m o d e  of proceeding in such  cases, enacted that when i n  an action at 
law an executor or administrator should plead fully administered, no 
assets, or not sufficient assets to satisfy the plaintiff's demand, and such 
plea should be found in favor of the defendant, the plaintiff might pro- 
ceed to ascertain his demand and sign judgment; but, before taking out 
execution against the real estate of the deceased debtor. a writ or writs " 
of scire facias  should issue, summoning the heirs or devisees of such - 
debtor to show cause wherefore execution should not issue against the 
real estate for the amount of such jud-gment, or so much thereof as the 
personal assets were not sufficient to discharge; and that if judgment 
should pass against the heirs or devisees, or any of them, execution 
should issue against the lands of the deceased debtor in their hands. 
Since this act, therefore, whatever doubts might have been entertained 
before. the law is positive that the lands of a deceased debtor in the 
hands of his heirs cannot be sold, upon a judgment obtained against an 
executor or administrator, until after a sci. in. shall issue to the heirs 
to show cause, if any they have, why execution of said judgment shall 
not issue against the lands. 

Now, with every disposition to view indulgently defects and errors 
of form in  judicial proceedings, and especially in those which are had 
in the county courts, we must hold that the writ, which is here relied 
on as a scire facias under the act of 1784, is fatally defective, and can- 
not be treated as such. I t  does not set forth nor refer to a judgment 
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previously rendered, in any action for any person, and of course does 
not call on the heirs to show cause why execution upon that judgment 

shall not issue against the lands descended to them. I t  does not 
(229) pwport to be connected with any antecedent proceedings what- 

ever had in  that court or in  any court; and we are unable to 
trace a connection between the writ and the former proceedings in that 
court, except such as mag be inferred from the identity of name of the 
plaintiff in those proceedings and the plaintiff in the writ, and from 
the circumstance that those proceedings were had against the adminis- 
trator of the same person whose heirs are by the writ directed to be 
bummoned. The writ is an original process, of a very singular charac- 
ter indeed, calling on the heirs of William Arrenton to answer to a 
demand for $150 of Thomas Long, which i s  no way described, but is 
sought to be converted into a judgment against the lands to them de- 
scended; and is not a judicial process founded upon a matter of record 
or matter incidental thereto, in order to further and accomplish the 
end and object of the record, by insuring its effectual operation. I t  
would violate principle to regard this as a w i r e  facias under the act of 
1784. 

But it is argued that i t  is immaterial how defective the scire facias 
may be, if a judgment or order of court of competent authority has 
been made, after notice to the parties interested, awarding the execu- 
tion, which did issue. Suppose this position be conceded, will the case 
of the plaintiff be helped! H e  must produce some judgment or order 
of the court warranting tha t  execution. What is i t ?  What purports 
to he the judgment? '(Judgment pursuant to sci. fa." is per se a nul- 
lity. To give it any meaning, we are obliged to recur to what is under- 
stood to Ee the scire fnrias referred to, and by a liberal aid of this we 
may perhaps make out that ('Thomas Long has jud,gnent against the 
lands of William Arrenton, deceased, in the hands of his heirs for $150, 
besides interest and costs." What would be :he meaning and legal effect 
of a judgment rendered in those term5 and d m t  kind of process might 
lawfully issue to enforce it, are inquiries perhaps not easily answered, 
and, at all events, unnecessary to be now considered. For i t  is very 
clear that the execution which issued did not correspond with, and 

therefore was not, an execution to enforce this supposed judg- 
(230) ment or award. It is an execution to make of the lands de- 

scended to the heirs of William Arrenton the sum of one hun- 
dred and sirty-eight dollars, and the costs of suit taxed by the clerk in 

- the suit, which Thomas Long recovered against the estate of William 
Arrentor~ in the action brought by him against the administrator of the 
said William, and the costs of the scire facias sued out against the heirs 
thereon. There was indeed such a judgment recovered as is recited in 
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the execution; but unfortunately for the title of the lessor of the plain- 
tiff, there was no seire facias against the heirs previously to the suing 
out of such execution thereon. There was, therefore, no judgment or 
order of court, in  law, warranting that execution. 

PEE CURISM. M r m e d .  

JAMES R. WOOD v. REDDICK DEEN. 

1. The fact of the insolvency of a debtor, from the time his debt became due, 
is proper evidence to be submitted to a jury, and estimated by them in 
considering whether the presumption of payment of a bond, under the 
act of 1826 (1 Rev. Stat., ch. 65, see. 13), is rebutted. 

2. This answer to the presumption will be mwe or less forcible, according to 
the nature and degree of the insolvency. 

DEBT on a bond, payable to the plaintiff, and executed by the defend- 
ant, for $255.50, bearing date 8 January, 1823, and payable 1 January 
following. The suit was instituted in ANSON Superior Court of Law 
on 16 August, 1838. The defendant relied upon the plea of payment, 
supported by the presumption, arising under the act of 1826, from lapse 
of time. To rebut this presumption, the plaintiff offered evi- 
dence of the defendant's being in insolvent circumstances, though (231) 
no evidence was offered of his having taken the benefit of any 
act of insolvency; and no other fact or circumstance was offered in 
evidence by the plaintiff to rebut the prcqumption. Settle, J., charged 
the jury that if they believed the defendant to have been in  insolvent 
circumstances at the time the bond became due, and to have continued 
so ever since, and that the piaintif?' had, for that reason, forborne to 
sue, they might find that it rebutted the presumption, which they were 
bound to make from the lapse of time unexplained, that the bond had 
been paid. 

The jury found a verdict for the plaintiff. A new trial was moved 
for by the defendant and refused, and a judgment rendered for the 
plaintiff, from which the defendant appealed to the Supreme Court. 

Mer~denhall for plaintiff. 
Strange and Winston for defendant. 

RUFFIN, C. J. The point raised in this case is one of those raised 
and decided in McKinder v. Littlejohn, ante, 66 .  Our opinion then 
agrees with that of his Honor, now under revision. It is founded on 
the natural inference that a man has not done that which, i t  appears, 
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he was not able to do. The inference from insolvency will, indeed, be 
more or less forcible, according to its notoriety and duration, and the 
degree of hopelessness of it, if the expression may be allowed. Suppose 
i t  to be proved that the debtor was discharged on his oath of insolvency 
before the debt fell due, and that ever since he had been a beggar in the 
street, or a pauper on the parish; the conclusion would be so morally 
and obviously certain that there could be no danger in  telling the jury 
that there could not be a presumption of the payment in such a case. 
No one ought to be required to commit the folly of suing a beggar. 
The facts here are indeed not so strong. But they partake of the same 
nature, and are therefore fit for the consideration of the jury, as tend- 
ing to satisfy them that, in fact and truth, the debt was never paid. 

I n  that way only was the evidence left to the jury in  this case. 
(232) They may have erred in the conclusion of fact drawn by them. 

But that is not for our consideration. The fact that the debt 
was or was not paid was material inquiry, and to that inquiry this 
evidence was in  reason, and we think in law, relevant. 

PER CURIAM. No error. 

Cited:  Pearsad1 v. Houston,  48 N .  C., 437; Woodhouse v. Xkmom,  
73 W. G. ,  32. 

JAMES D. BRIDGERS v. MALCOLM PURCELL ET SL. 

1. Where a petition, under law relating to damages sustained by the erection 
of public water mills, alleged "that by the erection of the mzll 30 or 40 
acres of his land were overflowed, and that by the said overflowing the 
healthfulness of his plantation on which he resides is greatly deteriorated, 
the overflowing extending to within 300 yards of his dwelling-house," the 
plaintiff is only entitled to recover damages for the injury done by inun- 
dating his own lands, not for an injury to the health of his family by 
other parts of the millpond. The plaintiff must state in his petition i n  
what respect he was injured, and his proofs cannot go beyond his allega- 
tions. 

2. The proceedings under such a petition being in court of law, where viva 
voce testimony is always preferred, the party has a right to have the at- 
tendance of his witnesses taxed in the bill of costs. 

3. The jury having assessed in this case but $1 damages, the court did right 
in giving the plaintiff no more costs than damages under the act of 1833. 

PETITION, filed a t  May Term, 1834, of ROBESON County Court, by the 
plaintiff, to recover damages for injuries which he alleged he had sus- 
tained by the erection of a water mill by the defendants, the proceed- 
ing being under the acts of Assembly giring a remedy by petition to 
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those who had been injured by the erection of a mill. The injury com- 
plained of was "that 30 or 40 acres of the plaintiff's land were over- 
flowed; that by the said overflowing the plaintiff was not only de- 
prived of the 30 or 40 acres so inundated, but that the healthful- 
ness of his plantation, on which he resided, was greatly deterio- (233) 
rated thereby." The case was tried in the county court, and 
thence there was an  appeal to the Superior Court. A verdict and judg- 
ment were there rendered in favor of the plaintiff, from which he, being 
dispatisfied, appealed to the Supreme Court, and a new trial was 
granted at June Term, 1836, 18 N. C., 492. I t  again came on for trial 
a t  ROBESON, Fall  Term, 1840, before Settle, J. On the trial, the d e  
fendant's counsel requested the judge to charge the jury that although 
they might be satisfied that the defendant's pond overflowed a portion 
of the plaintiffs' land, and the effect of the whole pond had been in- 
jurious to the health of the plaintiff and his family, yet that the plain- 
tiff could recover for only that portion of injury to his health, and 
that of his family, which resulted from overflowing his own land. The 
plaintiff's counsel then interposed and requested his Honor to charge 
that if the jury should assess any damages for overflowing the plaintiff's 
land, and should think that the effect of the defendant's pond as a whole 
was injurious to the health of the plaintiff and his family, they should 
assess damages for the whole amount of such injury. His  Honor 
declined adopting the suggestion of either counsel, but told the jury if 
they were satisfied by the testimony that the defendant, by the erection 
of his milldam, or by continuing it after he became the owner of the 
mill, although the dam had been erected by one under whom he claimed, 
had inundated any part of the plaintiff's land, that the plaintiff was 
entitled to recover such damages as they thought he had sustained by 
having his land inundated. And if they thought that the defendant, by 
so covering the land of the plaintiff, had rendered his plantation un- 
healthy or uncomfortable, they should give the plaintiff damages for 
that injury. 

The jury found a verdict for the plaintiff, and assessed his damages 
a t  $1 a year for five years. 

A new trial on account of misdirection by the court was moved for 
and refused. 

The defendant then moved, first, that in  the taxation of costs (234) 
the plaintiff should not be allowed for the personal attendance 
of his witnesses, as, the proceeding being by \petition, his testimony 
should have been presented on paper or by depositions, which motion 
was overruled. The defendant then moved that the plaintiff, in the 
taxation of costs, be allowed no more costs than damages, which was 
accordingly directed by the court; and that as to the balance of the 
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costs, each party should pay his own costs. Judgment having been ren- 
dered according to the finding of the jury, and the opinion of the court 
as to the costs, the plaintiff appealed to the Supreme Court. 

S t range  for plaintif f .  
A70 counsel appeared for defendant .  

DANIEL, J. The act of Assembly requires, in  cases of this kind, that 
the plaintiff should set forth in  his petition "in what respect ha is in- 
jured by the erection of said mill." This petition states the plaintiff's 
injury as follows: "By reason of the erection and continuance of said 
mill by defendant, about 30 or 40 acres of land, belonging to your peti- 
tioner, are inundated and overflowed with water; that by t h e  said over- 
flowing your petitioner is not only deprived of the 30 or 40 acres SO 

inunda ted ,  but that the healthfulness of his plantation, on which he re- 
aides, is greatly deteriorated thereby, the overflowing extending to 
within 300 yards of his dwelling-house." On the trial the plaintiff's 
counsel prayed the court to charge the jury that in assessing damages 
for overflowing the plaintiff's land, if the effect of the defendant's mill- 
pond as a whole was injurious to the health of the plaintiff or his 
family, they should assess their damages for the whole amount of such 
injury. The judge declined to instruct the jury as prayed for;  but he 
charged them thus: "that if the defendant's millpond had inundated 
any part of the petitioner's lands, he was entitled to recover such dam- 
ages as he had sustained by having bis lands inundated, and that if they 
thought the defendant b y  so coverimg the  land of t h e  petit ioner had 
rendered his plantation unhealthy or uncomfortable, they should give 

him damages for that injury." We are now asked whether this 
(235) charge was correct. We answer, in our opinion it was not 

erroneous. We think that the plaintiff had no right to demand 
damages for injuries of which he had not stated in his petition "in what 
respect they had arisen." His probata should correspond with his alle- 
gata;  and his damages should be the result of that correspondence. It 
is unnecessary to say whether the prayer of the plaintiff's counsel should 
or should not have been complied with, if his petition had contained an 
allegation sufficiently broad to have embraced evidence of an injury of 
such a description as that spoken of. 

Secondly, the defendant insisted that the tickets of the plaintiff's wit- 
nesses should not be taxed in  the bill of costs; he said that the testimony 
should have been taken by may of depositions. We think the objection 
was correctly overruled. The proceedings were a t  law, where aiva voce 
testimony is never dispensed with if i t  can be obtained. 

Thirdly, the jury assessed the plaintiff's damages at $1. The court 
in  rendering judgment gave the plaintiff no more costs than damages. 
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I 
This we think was right and proper by force of the act of Assembly 
passed in  1833. The petition wag filed a t  May Sessions, 1834. The 
Legislature a t  its session of 1834 passed an act amending the act of 
1833 ; but it was done to obviate a supposed difficulty which might arise 
on the construction of the first act. We are of opinion, however, that 
the intention of the Legislature in  1833 is fairly to be seen from that 
act, that if the plaintiff should fail to recover $5 damages, he  should 
have no more costs than damages. Upon the whole case, therefore, we 
are of opinion that there was 

PER CURIAM. No error. 
i 

Cited: Waddy v. Johrwon, 27 N. C., 335. 

ISAIAH H. SPENCER ET AL. V. MILES WHITE. 
(236) 

1. When goods are shipped on board of a vessel, to be carried for freight, the 
master of the vessel, on his arrival at the port of delivery, has a right to 
retain the goods until the freight is paid by the consignee. 

2. But yet i f  he delivers the goods to the consignee, without receiving the 
freight, the shipper of the goods, if he is also the owner, and the consignee 
merely his agent, is-liable for the freight, notwithstanding the common 
clause in the bill of lading, "to be delivered to the consignee or his 
assignees, he or they paying freight for the same." 

3. Generally a consignee, by receiving the goods, becomes liable for the 
freight. 

4. But it seems it is not so when he is only the agent of the consignee, and 
that fact is known to the master. 

5. A party may prove the fact to be different from what one of his own wit- 
nesses has stated it to be. That is not discrediting his witness. 

ASSUMPSIT brought to Spring Term, 1838, of HYDE, and tried at  Fall  
Term, 1840, before Dick, J. There was a verdict and judgment in 
favor of the plaintiff, and the defendant appealed to the Supreme Court. 
The facts of the case are fully set forth in the opinion delivered by the 
Court. 

No counsel for either party. 

RUFFIN, C. J. The defendant shipped on board of a vessel belong- 
ing to the plaintiffs, and then lying a t  Elizabeth City, a cargo of corn, 
for which the captain signed bills of lading, expressing that the cargo 
was "to be delivered to John Williams a t  Charleston, in South Caro- 
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h a ,  or to his assigns, he or they paying freight for the same." The con- 
signee received the cargo, and paid the freight, except $100, and for 
that balance this action was brought. 

For  the purpose of showing that balance to be due, the plaintiff read 
the deposition of Williams, the consignee, who stated that he was the 
agent of the defendant, and so informed the master when settling for 
the freight; and that he withheld $100 on account of the damaged state 
of part of the corn, and referred the master to the defendant for the 
final adjustment of the difference on that point. The witness further 
stated "that the damage did not arise from stress of weather or the in- 

sufficiency of the vessel, but from her having had a long pas- 
(237) sage, and from the heat of the stove in  the cabin, as he, the wit- 

ness, thought." 
The plaintiffs then offered to prove by other witnesses that the dam- 

age did arise from stress of weather, and not from the heat of the stove 
in  the cabin. To this evidence the defendant objected, as an attempt 
of the plaintiff to discredit his own witness. But i t  mas admitted by the 
court. 

The counsel for the defendant then moved for a nonsuit, because, 
upon the bill of lading, the consignee was primarily liable. But the 
court overruled the motion, and there was a verdict for the plaintiffs, 
and from the judgment thereon the defendant appealed to this Court. 

Although we are without any reported adjudication of our own upon 
the point before us, yet it is not new nor unsettled in those courts in , " 

which the consideration of commercial contracts is of frequent occur- 
rence. We find that in England this stipulation in a bill of lading has 
a fixed construction opposed to that contended for by the defendant. 

The clause "he, the consignee, paying freight," is admitted by every 
one to give the master a right to retain the cargo until the freight be 
paid. But i t  has never been supposed that by the delivery before pay- 
ment the freight was forfeited. so that i t  could be recovered from no - 
person. On the contrary, the freight is wages earned, and may be 
recovered from any person who may have promised to pay i t  or for 
whom the service was, in legal contemplation, performed, and against 
whom, therefore, the law implies a promise to pay. Generally, it may 
be laid down that the consignee, by receiving the goods, becomes bound 
for the freight; for besides that he has the fund with which to make 
the payment, he is justly chargeable upon the ground that, as by the 
bill of lading he could demand the goods only on the condition of pay- 
ing the freight, it is to be implied that he was permitted to receive 
them only upon his promise to pay it. To this, it seems, an exception 
has been admitted (Ward v. Felton, 1 East, 507), that if the consignee 
be only the agent of the consignor, and be known to the master to be 
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but agent, he does not make himself debtor for the freight by accepting 
the consignment. I f  that case be law, it appears to be decisive 
of the present case; for Williams was the defendant's agent, and (238) 

the freight; and there is no complaint that he did not account to the 
defendant for the whole cargo, deducting only the freight he actually 
paid. But supposing the consignee to h a ~ e  become bound by receiving 
the cargo, still the question remains whether the shipper also be not 
liable, either under the express provisions of the charter party or (which 
- "  n " n n  l3 VUI as the cmmr of the cargo. And it seems to be undoubted 
law a t  this day that he is thus liable, though formerly i t  was thought 
othelwise, and for reasons of much  eight. 

I t  is obvious that, in many cases, the shipper has an interest in  the 
freight being paid by the consignee. H e  may prefer the payment being 
made at  the port of delivery, rather than at  home, on account of the 
exchange. H e  may prefer i t  also for the reason that he thereby gets 
so much of the proceeds of his cargo promptly out of the hands of the 
consignee, freed from further risk of his failure or not accounting faith- 
fully; so that he would at least save the freight, though he might lose 
the rest of his adventure. Hence it might well seem that while this 
clause of the contract authorized the master, for the benefit of his 
owner, to retain the goods until the freight was paid, i t  also, for the . 

benefit of the shipper, imposed on him the obligation to do so. I t  is 
not, therefore, surprising that it should at  one time have been held by 
an  eminent judge, Lord Xenyon, in Penrose v. Wilkes, stated by Lord 
EZZenbo~ough in  8 h q a r d  ?I. DeBernals, 13 East, 570, that the master 
delivered the goods a t  the peril of losing the freight, if he could not get 
i t  from the consignee. But in that opinion he was not sustained by the 
Court of King's Bench, which held that the charter was liable for 
freight, notwithstanding the delivery of the cargo to the consignee. 
That decision was followed by a similar one in  Tapley v. f l far t im,  8 
Term, 451, in the same Court, and also in Christy v. Row, 1 Taunt., 
300, in  the Common Pleas. But the whole subject was again and finally 
considered in  the case just mentioned of Shepard v. DeBernaZs. 
I t  was there admitted that the question turned on this: whether (239) 
this clause was introduced into the bill of lading for the security 
of both parties, the ship owner and the merchant, or for that of the 
ship owner only; and i t  was determined that the latter was the true 
construction. I t  followed that, although the master had an option to 
insist on getting the freight at the port of delivery and before he parted 
from the goods, yet he might waive a provision, introduced exclusively 
for the owner's advantage, and that without prejudice to his recourse 
against the shippers. I n  the most commercial part of our own country 
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the same doctrine prevails-at least to the extent of determining this 
case. I n  Bosher v. Hoven, 17 Johns., 237, i t  was held that, although 
the consignor is not liable for the freight of goods shipped on account 
of the consignee, yet he is liable for those owned by himself and shipped 
on his own account, notwithstanding the bill of lading had the common 
clause, and the master delivered the goods without obtaining payment 
from the consignee. 

Upon the question of evidence there is no doubt. The objection is 
entirely unfounded. There was no attempt to discredit the witness. A 
party may prove that the fact is not as it. is stated to he by oae of his 
witnesses; for that is merely showing a mistake,, to which the best men 
are liable. But  in  this case the witness did not even profess to state 
the fact, as of his knowledge, but gave only an opinion. Then direct 
evidence was offered to show the fact to have been, in  reality, different 
from what the first witness said he thought or supposed it to have been; 
which is perfectly consistent with the integrity of the witness. 

PER CURIAM. No error. 

Cited: Wilson v.  Derr, 69 N.  C., 139; Strudwick v. Broadna~~:,  83 
N. C., 403; Gadsby v. Dyer, 91 N. C., 314; McDonukl v. Carson, 94 
N. C., 504; Chester v. Wilhelm, 111 N.  C., 316. 

(240) 
ABIGAIL HARRIS v. JOHN P. MABRY. 

1. A master is not liable for an actual trespass, which his servant may com- 
mit, without his previous command or subsequent assent; but he is liable 
in an action 0% the case for the tortious acts, negligence or unskillfulness 
of a servant, acting in the prosecution of his service or in the exercise 
of the authority he has given him, though not under his immediate direc- 
tion. 

2. In this case, which was for wrongfully and negligently permitting the 
plaintiff's slave to pass in the defendant's stage coach, without the per- 
mission of the plaintiff, whereby the slave escaped and was last for some 
time to the plaintiff, and she was put to great expense, etc., and where 
the evidence was that the defendant's drivers and stage agents were 
guilty of gross negligence in taking the slave beyond Salisbury, where her 
pretended pass was at an end, and permitting her to travel in defendant's 
stages to Virginia, whereby the slave was lost to the plaintiff. Held by 
the Court, that the defendant was liable for the injury. 

3. The plaintiff in this case may recover all such damages as may be properly 
considered the consequence of the wrongful acts of the defendaqt's serv- 
ants, while in his service. 
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CASE, tried before Pearson, J., at August Term, 1840, of CABARBUS, 
for carrying a slave out of the State. It was admitted that the defend- 
ant and others were owners, as copartners, of the Piedmont line of 
stages from Yorkville, South Carolina, through this State, to Prince 
Edward Court-House, in  Virginia; from which latter place there was 
another line of stages to Baltimore. One Morris stated that he was 
employed by defendant and his copartners to drive the stage from 
Charlotte to Brummel's in Davidson County; that about the middle of 
December, 1838, a mulatto girl got into the etage at Mrs. Smith's, a 
ra$pectabie lady who lives on the road a l j ~ ~ t  8 miles ~ 0 3 t h  ef C O E C Q ~ ,  
in Cabarrus County. The girl paid her passage to Salisbury. At Con- 
cord, where the stage stopped a short time, Morris saw that the girl 
had a pass, signed by Nrs. Smith, permitting her to go to Salisbury; 
and he was there informed that the girl was a slave, the property of the 
plaintiff, who lived within a few miles of Mrs. Smith's. Morris carried 
the girl openly and without any kind of concealment to Salis- 
bury. She then paid her passage and was entered on the way- (241) 
bill for Greensboro. Morris then took her on to Brummel's, 
about 35 miles from Salisbury, and she continued on in the Greensboro 
stage. Mr. Harris stated that about the time mentioned by Morris, the 
mulatto girl, the property of the plaintiff, left the plaintiff's house with- 
out her permission, and, understanding she had taken the stage, he pur- 
sued on in the next stage, and heard of her along the route, until he 
arrived at Baltimore, in Maryland; at which place he had her appre- 
hended, and brought her back. At semral places on the route he called 
a t  the stage offices, and saw an entry on the waybill, "Mary Harris, a 
yellow girl." At Greensboro, one Townsend, at whose house the stage 
stopped, and whom he presumed to be the agent, from the fact of his 
receiving the stage fare froni himself and the other passengers, told him 
that a girl answering the description, had taken her passage and gone 
on in the stage to Prince Edward Court-House. Harris stated the 
plaintiff's girl wm absent from his service about three weeks; that he 
had kept an account of his expenses in going to Baltimore, and back, 
including. that of the girl on her return, and the amount mas $214, ex- 
clusive of his own services. 

The defendant's counsel insisted that the action could not be main- 
tained, first, because it was for the tort of an agent for which he held 

' the principal not liable; second, because from the evidence in the case 
it did not fall within any of the acts of Assembly in this State, and 
could not be maintained as an action at common law. 

But if the action could be maintained, he moved the court to charge 
the jury, as a rule of law, that the defendant was only liable to the 
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amount of the loss of time and expense in going to Prince Edward 
Court-House and back, and not for the residue of the trip, for which 
others were rewonsible. 

Upon the first point the court charged that a principal was liable for  
the torts of an agent, while in his employment and doing his business. 
On the second, the court charged that, if the evidence was believed, the 

plaintiff had made out-a cause of action; that it is a principle 
(242) of law that when one person caused damage to another by an 

act which he had no right to do, he was responsible for the in- 
jury; and in  this case the defendant had no right to carry off the slave 
of the plaintiff in the stage without her permission. 

As to the damages, the court charged the jury that questions of dam- 
ages were in most cases left to the jury, because no rule could be fixed 
on by which to measure them. The plaintiff had a right to expect full 
compensation for the injury caused by the wrongful acts of the defend- 
ant, and to be placed in the same situation, as nearly as could be, as if 
the defendant had not interfered; that where there mere circumstances 
of aggravation, juries were authorized to go further and give vindictive 
damages: but in this case the nlaintiff did not insist on vindictive dam- - ,  

ages, for i t  was not alleged that the defendant had acted wrongfully, 
knowingly and willfully; that the fact, supposing it to be so, that the 
stage owners from Prince Edward Court-House to Baltimore were liable 
to the plaintiff's action, should not affect the amount of damages; for 
where there were two wrongdoers, the person injured had a right to his 
election, and to make either pay all the damages that would properly 
be considered the consequence of his act. 

There was a verdict for the plaintiff. Damages $235. A motion was 
made for a new trial and overruled; a judgment for the plaintiff, and 
an appeal by the defendant to the Supreme Court. 

Barringer for pilaifitiff. 
N o  couwsel for defendant. 

DANIEL, J. The defendant's counsel insisted in  the Superior Court 
that the plaintiff could not recover, because the action was for the tort 
of an agent, for which, he insisted, the principal 11-as not liable. We 
are of opinion that the judge correctly overruled this objection. It is 
true that the master is not liable for an actual trespass which his serv- 
ant may commit, without his previous command or subsequent assent, , 

McManners v. Cricket, 1 East, 107; but a master is liable in  
(243) an action on the cnae for the tortious acts, negligence, or un- 

skillfulness of a servant, acting in the prosecution of his serv- 
ice, or in  the exercise of the authority he has given him, though not 
under his immediate direction. 8 Durn. & East, 188; 1 Ld. Ray., 
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264; Crof t  v. Allison, Barn. & Sld., 590; Paley on Agency, 295 (2  
Amer. Ed.) ; Bush v. Weenman, 1 Bos. & Pul., 404. The declaration 
states that the defendant did wrongfully and negligently permit the 
plaintiff's slave (without the assent of the plaintiff) to enter his stage 
(in which he carried passengers for a reward), and did carelessly and 
improperly transport the said slave from the county of Cabarrus to 
parts beyond the limits of this State; in consequence whereof the plain- 
tiff sustained damages, etc. The evidence was, that the defendant's 
drivers and stage agents were guilty of gross negligence in taking the 
slave p!st Salislonry (~nrhere her pretended pass was a t  an end), and 
permittmg her to travel on in defendant's stages to the State of Vir- 
ginia. We think that the defendant was liable a t  common law to an 
action for the injury. 

Secondly, i t  was contended that if the plaintiff could recover in this 
action, then the defendant should not be liable for all the damages she 
had sustained, in time lost and expenses incurred in  sending an agent to 
Baltimore for the slave, as the slave left the defendant's line a t  Prince 
Edward, in  Virginia, and then entered on a different line, which con- 
veyed her to Baltimore; and that the plaintiff could recover damages 
of the owner of the last line. On this point the judge charged the: jury 
that the plaintiff had a right to expect full compensation for all the 
injury sustained by the wrongful acts of the defendant's servants in 
doing his business, and to be placed in  the same situation as she would 
have been in if the defendant's agent had not interfered; that the plain- 
tiff had a right to recover all such damages as could properly be con- 
ridered the consequence of the act of the defendant's agents while in his 
ser~~ice.  We see nothing erroneous in this chasge; for the jury might 
fairly consider that the first wrongful act done by the defendant's serv- 
ants was the substantial cause of all the injury the plaintiff had sus- 
tained. 

PER CURIARI. No error. 

Cited:  S tewar t  v. Lumber Co., 146 N.  C., 88. 

DEN ON DEM. OF MARGARET BOLICK v. JOHN BOLICK. 
(244) 

1. A testator devised to his wife as follows: "It is my will and desire that 
my loving wife, Margaret, shall retain and keep in her possession all that 
I may be possessed of at my death (my debts and funeral expenses being 
first paid), during her natural life." It appeared in evidence that the 
testator had lived for many years, and at  the date of his will and at the 
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time of his death, on a certain plantation. The will was made in 1815. 
In 1811, upon the marriage of his son, the defendant in this case, he had 
permitted him to occupy a small portion of the plantation, with an under- 
standing that his son was to remove as soon as he built a house on his 
own land. In 1813, the testator insisted the son should remove, which 
he refused to do until his house should be completed, which would be in 
1814. The testator, and not the defendant, always gave in the land for 
taxation and paid the taxes; Held, that under the words of this devise 
the land passed, and that from other clauses of the will and the parol 
testimony, it was clear the testator intended to devise the part occupied 
by his son, which occupation was in fact only the possession of the 
testator. 

2. Held, also, that parol testimony is admissible to explain an obvious ambi- 
guity of expression, as to the description of the subject of a devise, as, 
for instance, to show the situation or occupation of the land at any given 
time, or whether parcel or not parcel of the subject devised. 

EJECTMENT, to January Term, 1839, of LINCOLN County Court, 
and carried by appeal to the Superior Court, where a t  Fall  Term, 
1840, Pearsom, J., presiding, a verdict was rendered for the plaintiff, 
and judgment being given for him, the defendant appealed to the Su- 
preme Court. The following is the case submitted to the Supreme 
Court : 

This was an action of ejectment. The defendant admitted himself to 
be in possession, and the only question made was on the proper con- 
struction of the will of one Sebastian Bolick. as to which the facts were 
presented as a case agreed, and a verdict was rendered for the plaintiff, 
subject to be set aside on a nonsuit entered, should the court be of opin- 

ion for the defendant upon the case agreed, which was as follows: 
(245) Sebastian Bolick owned a tract of land in the county of Lincoln, 

upon which he resided many years, and upon which he was living 
a t  the time of his death. About 1811, upon the defendant's marriage, 
Sebastian, defendant's father, permitted him to take possession of a 
small house, situated at some distance from the house and cleared land 
of Sebastian, and to cultivate a field around the house, 20 acres, with an 
understanding that the defendant was to remove from the premises as 
soon as he built a house upon his own land. The defendant has lived in 
the house and cultivated the field ever since. About 1813 Sebastian 
insisted that defendant should leave the premises. The defendant re- 
fused to move off then, as requested by his father to do, but promised 
that he would as soon as he completed the house on his own land, which 
would be about 1814. Sebastian died, having duly made and published 
his last will, which was duly admitted to probate. The will, among other 
clauses, contains the following: "I give all that I am in possession of at 
my death to my wife during her life." After the death of Sebastian, his 



wife, who is the lessor of the plaintiff, continued to live in  the house and 
cultivate the part of the land owned by Sebastian in his lifetime, and the 
defendant lived in the house and cultivated the field which was in his 
occupation at  the death of Sebastian, without objection on the part of 
the lessor of the plaintiff, who was his mother, until about one year 
before the commencement of the mesent action, when the lessor of the 
plaintiff ordered him to leave the premises, and he refused to do so, and 
denied her right to the land. Sebastian gave in for taxation and paid 
the tax for the whole tract during his lifetime,. The defendant did not " 
give in nor pay the tax for any pi% of the tract. The court was of 
opinion, upon this statement of the facts, that the land in  controversy, 
being the house and field occupied by the defendant, passed to the lessor 
of the plaintiff, as well as the other part of the tract, under the descrip- 
tion mentioned in the will as being in  possession of the testator at  the 
time of his death. 

Copy of the last will and testament of Sebastian Bolick, referred to in 
this case : 

"In the name of God, amen : I, Sebastian Bolick, of Lincoln (246) 
County, in  the State of NNorth Carolina, being advanced in 
years and of sound mind and memory (thanks be unto God for the 
same), and knowing that it is appointed for all men once to die, I do 
make and ordain this my last will and testament in  the manner and 
form following: That first and principally, I do will and bequeath my 
soul into the hands of Almighty God, who gave it unto me, and my body 
I commit unto the earth from which it was taken. to be buried with 
decent Christian burial, at  the discretion of my executors hereafter 
named; and as to what dorldly property i t  has plksed God to bless me 
with in this life, I do give and dispose of the same as follows, which is, 
that it is my will and desire that my loving wife, Margaret, shall retain 
and keep in her possession all that I may be possessed of a t  my death 
(my debts and funeral expenses being first paid), during her natural 
life; my youngest daughter, Susannah, excepted, unto whom I give and 
bequeath one good feather bed and bedding, etc. (going on to describe 
several small articles of personal property), to be! paid and delivered to 
her when she comes of age or marries, which first happens. I give and 
bequeath to my two sons, Michael Bolick and John Bolick, the land I 
am possessed of a t  my decease, the rights for which are deposited in  
their mother's hands, and are to be delivered to them after their mother's 
death, or before, if she sees it proper and safe SO to do. I give and 
bequeath unto my daughters, Christiana Barger, Margaret Bowman, and 
Elizabeth Bowman, over and above what they have already received in 
my lifetime, their shares as shall be hereafter mentioned. And it's my 
earnest will and desire that after my wife's decease, that all (except the 
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land and what is above bequeathed to my daughter Susannah) the prop- 
erty by her left shall be sold and an equal divide thereof made amongst 
all my children, Xichael Bolick, Christiana Barger, Margaret Bowman, 
John Bolick, Elizabeth Bowman, and Susannah Bolick; and I do hereby 
nominate, constitute, and appoint my dearly and well beloved wife, Mar- 
garet Bolick, to be sole executor of this my last will and testament, 

hereby revoking, disannulling, and making roid all former wills, 
(247) legacies, or bequests by be made or done, ratifying and confirm- 

ing this to be my last will and testament." 
This will was dated 13  February, 1815, signed by the testator, and 

duly executed in the presence of two subscribing witnesses. 

N o  counsel for plaintif f .  
H o k e  a n d  Saunders  for de ferdan t .  

DANIEL, J. The words used by the testator are admitted to be suffi- 
ciently comprehensive to carry the land as well as the personal elstate to 
hie wife. 1 Brown Ch. Ca., -139 ; 2 Powell Dev., 180. The dispute is, 
whether the land which was occupied by the defendant a t  the date of the 
will and a t  the death of the testator passed by the words used by him. 
The defendant did not at any time pretend to hold the land adversely 
to his father, and, in truth, the defendant's occupation was, in  law, the 
father's possession. The father was authorized by law to dispose of it by 
his last will; and that he intended to devise it to his wife for life by the 
words mhich he used we think is rendered still more apparent from the 
subsequent clauses in his will relating to the dispositions of the remain- 
der of his real and personal estate. The first is a devise to his two sons, 
John and Michael, and he gives to them as follows: "The land I am 
possessed of at  my decease, the rights of which (title deeds) are deposited 
in their mother's hands, and are to be delivered to them a f t e r  their  
mother's decease, or before, if she sees it proper and safe to do so." This 
clause shows that the testator did not intend that either the defendant or 
his brother should have any of his land until the death of his wife, with- 
out her leave. Then comes the clause disposing of the remainder of the 
personal estate as follomrs: "It is my will and desire that after my wife's 
decease, that all (except the land and a small specific legacy to his 
daughter Susannah) the property by her left shall be sold and equally 
divided among all my children." I t  is apparent that the testator did not 
intend to die intestate as to any portion of his estate, which would neces- 

sarily be the case, during the life of the wife a t  least, as to the 
(248) land in controversy, if the construction of the will as to this sub- 

ject was to be made as the defendant insists i t  should be. I t  i s  
true that when a given subject is devised, and there are found two s p e  
eies of property, the one technically and precisely answering the descrip- 
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tion in the devise and the other not so exactly answering that description, 
the latter will be excluded, though, had there been no other subject upon 
which the devise could have operated, it might have been held to com- 
prehend it. 2 Pow. Dev., 196.- It is on the aforesaid doctrine, we sup- 
pose, that the defendant resists the plaintiff's recovery. But the facts of 
the case, as shown by the other parts of the d l  and the parol evidence, 
exclude the defendant from the benefit of the rule; for the rule is  to be 
enforced only where there is no other evidence to explain the description 
~f the subject. Par01 evidence is admissible to explain an obvious am- 
biguity of expre~ssion, as to the description of the subject of a devise; a 
reference to the actual state of the facts is not construction, but explana- 
tion. And on this principle, parol evidence showing the situation or 
occupation of the land at  any given time has always been admitted. SO 
whether parcel or not parcel of the subject devised. Coventry on Con. 
Ev., 30, 31. We are of the opinion that the action of the Superior Court 
was correct. 

PER CURIAM. No error. 

Cited: Woods v. Woods, 55 N. C., 421; IIorton v. Lee, 99 N. C., 
232; Her r i f ~g  v. TViZTiams, 158 N. C., 11. 

NATHANIEL TAYLOR TO USE OF THOMAS BOGUE v. GEORGE M. 
WILLIAMS. 

1. The person who has the legal title to property sold under execution has 
alone the right to recover the balance that remains from the proceeds of 
the sale, after satisfying the execution. 

2. Where A. fraudulently conveyed a slave to B., and A.'s creditors afterwards 
caused the slave to be sold by execution, and the slave sold for more than 
enough to satisfy the execution, it was Held,  that B., the fraudulent ven- 
dee, and not A., the fraudulent vendor, had a right to recover the balance, 
because as between A. and B. the legal title was vested in B. 

3. And an order by A. on the officer for this balance in favor of B., and pre- 
sented by B., does not alter the case, for these acts do not transfer to A. 
the legal title, which is necessary to support the action. 

APPEAL from Battle, J., a t  Fall Term, 1840, of CHOWAN, having been 
brought to recover a balance remaining in the hands of the defendant of 
the proceeds of a negro, levied upon and sold by him as constable, under 
divers executions issued by justices of the peace against the plaintiff. 

I n  support of the action, the plaintiff produced the judgments and 
executions against himself, and the returns of the defendant, as an officer, 
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on the said executions, showing that he had levied upon a negro girl as  
the property of the present plaintiff, and had sold her for an amount 
more than sufficient to satisfy the executions which he held, leaving a 
balance in his hands of $173.43. The plaintiff then proved that he had 
given an order on the defendant for the said balance in favor of one - 
Bogue, who thereupon demanded the money of the defendant, in the 
name of the plaintiff, when the defendant refused to pay it. The de- 
fendant then produced and read in evidence a bill of sale from the plain- 
tiff to Bogue for the negro girl in question and four other negroes, exe  
cuted a few months previous to the judgments and executions aforesaid 
against the plaintiff; and insisted that Bogue, and not the plaintiff, was 

entitled to the balance in his hands, and that therefore the action 
(250) in the name of the plaintiff Taylor could not be sustained, and 

this, whether the conveyance from Taylor to Bogue was fraudu- 
lent or not as against creditors. 

The court held and so instructed the jury that the general rule was 
that the defendant in an execution was entitled to any balance that might - 
remain in the hands of the officer after satisfying the executions, and 
that the officer could not protect himself from the claim of the defendant 
in the executions, he having levied upon and sold the property as his, by 
showing a previous conveyance of the goods from him to another person; 
for that if he were bound to pay over the balance remaining, after satis- 
fying the executions in his hands, to a previous purchaser from the 
defendant, he would have to decide upon the genuineness and validity of 
the assignment, and woilld therefore have to act at  his peril; whereas, 
the rule that require~s him to pay the balance to the defendant in the 
execution makes it always certain whom he is to pay, and therefore 
relieves him from the responsibility of deciding among conflicting 
claims; that in this case the alleged assignee made a demand of the 
money in the name of his assignor, thereby showing that he set up no 
claim for himself under the alleged conveyance, so that if the rule was 
not as above stated, yet in this case the officer had no excuse for not pay- 
ing the money to the defendant in the executions, and that therefore the 
action was will brought in the name of such defehdant. 

There was a verdict for the plaintiff, motion for a new trial, which 
was overruled, and judgment for the plaintiff, from which the defendant 
appealed to the Supreme Court. 

A. Moore for plaint i f .  
Heath  for defendant. 

DANIEL, J. This was an action of assumpsit to recover money had 
and received by the defendant to the use of the plaintiff. Plea, non- 
assumpsit. The case was as follows: Taylor, to defraud his creditors, 
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conveyed by deed a negro girl to one Bogue. The creditors of (251) 
Taylor placed their executions in the hands of the defendant, 
who was a constable. H e  levied them on the aforesaid slave and sold 
her. After satisfying the executions, there was a balance of money in 
his hands of $173.43. Taylor drew an order on the defendant to pay 
this balance to Bogue; the defendant refused to pay as directed, mhere- 
upon Taylor brought this action. And the judge charged the jury that 
the plaintiff was entitled to recover, as i t  was a balance of the sale after 
satisfying the execution? against himself. 

We do not agree with the judge who tried this cause. By the Stat. 
13 Eliz. (see Rev. St., ch. 50, sec. 1 )  the bill of sale of the slave was void 
only as to the creditors, who were intended to be defrauded; it was good 
as between Taylor and Bogue, and transferred all the title Taylor had 
in the slave. When Taylor's creditors had carved out of the property 
their demands, by force of the statute, the title to the balance remained 
where i t  had before been legally vested, towit, in  Bogue. The order 
Bogue brought to the defendant from Taylor was not of itself evidence 
that the aforesaid balance belonged to Taylor; for as between him and 
Bogue, he would have been estopped by his deed to say that the slave, or 
any of the proceeds of her sale, was not the property of Bogua. The 
presentation of that order by Bogue cannot amount to an  assignment of 
Bogue's legal right to the money to Taylor, so as to enable the latter to 
maintain an action for it. 

The difficulty in  which officers might be placed, in investigating titles 
to property, if the law was not as the judge charged, is no answer to the 
legal demand of Bogue. The constable in  this case, as in  every other 
case in  which he acts, must proceed a t  hie peril. There must be a 

PER CURIAM. New trial. 

Cited: Jones v. Thomas, 26 N. C., 13;  Williams v. Avemt, 40 
N. C., 50. 

DEN ON DEM. OF JOHN EVERITT v. GEORGE THOMAS. 
(252) 

1. By a proper reference of one deed to another, the description in the latter 
may be considered as incorporated into the former, and both be read as 
one instrument, for the purpose of identifying the thing intended to be 
conveyed. 

2. But there must be no inconsistence between the calls of the latter deeds 
and the former deeds or grants; as, for instance, where the farmer deed 
or grant calls for a line of another patent and the latter deed omits that 
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call, but goes for a particular course and distance, and only professes to 
convey a part of the tract embraced by the grant or former conveyance. 
In such a case the course and distance called for, being the specific de- 
scription in the deed, must prevail. 

EJECTMENT, tried at Fall Term, 1840, of RICHMOND, before Set t le ,  J . ,  
in  which there was a nonsuit, and the plaintiff appealed to the Supreme 
Court. 

The lessor of the plaintiff deduced title as follows, towit: 
1. A grant in  favor of George Webb, bearing date 18 April, 1771, 

describing the land as follows, towit: between (he south prong of Cart- 
ledge's Creek and Baggett's Branch, northeast of Peedee River, beginning 
a t  a blackjack by Crawford9s corner, a dead hickory, and runs thence 
north 60 east 19 chains 79 iinks near three blackjacks, then north 30 
west 44 chains 73 links to a stake among 4 pines, t h e n  south 60 west 10 
chains  b y  a pine in Jackson's l ine,  t h e n  with it sou th  35 west 27 chains 
t o  a stake among  three  pines, then south 60 west 18 chains and 23 links, 
then south 30 east 33 chains and 30 links, then north 60 east 33 chains 
30 links to the beginning. 

2. A deed from George WeEb to Lawrence Everitt, dated 25 January, 
1780, describing the land in t o t i d e m  ver.bi.9, as in the patent; and also as 
200 acres of land granted the said George Webb by patent, dated 17 
April, 1771. 

3. The will of Lawrence Everitt, dated 31 Nay, 1800, and admitted 
to probate September, 1803, giving the land to his four children, Wil- 

liam, Lawrence, Elizabeth, and Hannah. Elizabeth had since 
(253) intermarried with Jesse Williams, and was still alive; Mrs. Wil- 

liams, the widow of Lawrence, was dead. 
4. A deed from William Everitt, Lawrence Everitt, and Jesse Wil- 

liams to William Everitt, dated in 1810, the descriptive parts of which 
are: "A part  of a tract of land, the said tract containing 200 acres, Tvas 
granted unto George Webb, from Webb to William Thomas, from 
Thonlas to Lawrence Everitt, deceased, to William and Lawrence Everitt 
and Jesse Williams, his sons, three of the legatees. Beginning a t  a stake 
and runs north 60 eest 29, 79 to three blackjacks, thence north 30 west 
44, 73 to a stake, thence south 60 west 10 poles, thence south 37 west 27 
chains to three pines, then south 60 west 18, 23, thence south 30 east 33 
chains end 30 links, thence north 60 east 33 chains 30 links to the begin- 
ning, the same containing 200 acres, more or less; the said William and 
Lawrence Everitt and Jesse Williams, their heirs and assigns forever, 
do bargain, sell and convey unto William Everitt 150 acres out of the 
above 200 acres, three children's part a t  the death of Mary Williams, 
formerly the wife of Lawrence Everitt, the mother of William and Law- 
Tence Everitt and Jesse Williams." 
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5. A deed from William Everitt to John Everitt, the lessor of the 
plaintiff, dated in 1824, which described the land as follows: "A piece 
or parcel of land containing 150 acres, being three-fourths of a tract of 
land of 200 acres, which Lawrence Everitt, Sr., owned at his death; and 
the part hereby conveyed being the parts formerly belonging to William 
Everitt, Sr., Lawrence Everitt, Jr., and Jesse Williams, in right of his 
wife, in the aforesaid tract; for the boundaries of the said 150 acres of 
land reference is to be had to the deed of conveyance from the aforesaid 
legatees, except that 50 acres of said land is encumbered with the life 
estate of Mrs. Mollie Williams, formerly the widow of the said Lawrence 
Everitt, 8r." 

6. A deed from Hannah Everitt to the lessor of the plaintiff, dated 
in 1827, and describing the land conveyed as follows : "A part of 
a tract of land, the said land containing 200 acres, granted unto (254) 
George Webb, from Webb to William Thomas, from Thomas to 
Lawrence Everitt, deceased, and then the said tract beginning at  a stake 
and runs north 60 east 19, 79 to the three blackjacks, then north 30 west 
34, 73 to a stake, thence south 60 west 18, 23, thence south 30 east 33, 50, 
then north 60 east 33, 20 to the beginning, the same containing 200 
acres, more or less, and my part being the fourth of the above described 
tract of land, willed to me by my father, Lawrence Everitt." 

Upon the trial in the Superior Court, two questions arose. The first 
question was whether the mesne conveyances passed all the interest of 
the bargainors under the Webb patent, or only so much thereof as was 
covered by the courses and distances set forth in said deed. This ques- 
tion his Honor reserved, and directed the parties to go on with the 
investigation of the other question, with the understanding that the ver- 
dict should be set aside and judgment rendered for the defendant, if 
such verdict should be in favor of the plaintiff, and the court should be 
of opinion that the mesne conveyances passed only so much of the in- 
terest of the bargainors as was contained within the courses and dis- 
tances set forth. 

The other question was, whether the third line of the Webb patent 
stopped at the end of its course and distance, or extended to Jacksods  
line. And in the latter case it was proved that the third line of the 
Webb patent would be twice as long as in the former case. Upon the 
charge of the judge on this question, the jury gave a verdict for the 
plaintiff. 

On the reserved question the judge was of opinion that the special 
description by course and distance in  the mesne conveyance controlled 
the more general description by reference to other conveyances, and that 
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consequently they did not cover the land in dispute; and he set aside the 
verdict, and entered a judgment for the defendant, from which the plain- 
tiff appealed. 

A plat of the survey was annexed to the case, but i t  is deemed unneces- 
sary to insert it, as the only question determined by the Supreme Court 

was whether the nzesne conveyances to the lessor of the plaintiff 
(255) covered the same land that was covered by the grant to Webb. 

S t r a n g e  for p l a i n t i f .  
N o  counsel for defendant .  

RUFFIN, C .  J. If it be admitted that the grant to Webb covers the 
land in dispute, yet if the deeds to the lessor of the plaintiff do not also 
cover some part, he has no title, and the verdict ought to have been for 
the defendant. Upon this last point we entertain the same opinion his 
Honor gave, and as that is decisive against the action, i t  is unnecessary 
to consider the other point. 

It is clear that according to the description by metes and bounds con- 
tained in the deeds to the lessor of the plaintiff, neither of them embraces 
any portion of the land in controversy. I n  the grant the third line runs 
south 60 west 10 chains  by a pine iw Jackson's l ine,  thence w i t h  it south 
3 5 O  west, etc. It is by the force of these calls, if at  all, that the patent 
covers the land in possession of the defendant. Now, the deed from the 
sons, if i t  be admitted to run with the patent to the second corner, runs 
"thence south 60 west 10 poles" instead of 10 chains, and does n o t  call 
for Jackson's line,  nor for any object to control course and distance. I t  
must therefore stop at the end of the distance, and then run so as to 
leave out the whole land in dispute. The deed from Hannah Everitt is 
still more defective. In the grant the second line runs north 30 west 
44 chains  a n d  73 l inks  to a stake among  four pines. I n  this deed it runs 
the same course 34 chains  and 73 links, and the pines are not called for, 
but a stake only. Stopping 10 chains short of what is called for in the 
patent (supposing this last to include the land in dispute), it is obvious 
that the disputed land cannot be included, even if the subsequent calls in 
the deed correspond with those in the patent. The deed omits the two 
next lines altogether, and describes the tract as having, instead of six, 
only four lines. 

But it is urged that these defects are supplied by the reference to the 
grant to Webb and by other general terms, which, it is said, denote an 

intention to convey all the land the bargainers derived from Law- 
(256) rence Everitt, namely, the whole tract granted to Webb. We do 

not doubt that, by a proper reference of one deed to another, the 
description of the latter may be considered as incorporated into the for- 
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mer, and both be read as one instrument for the purpose of identifying 
the thing intended to be conveyed. That was done in Ritter v. Barrett, 
20 N. C., 266, and in  Campbell v. M c A ~ i h u r ,  9 N.  C., 33. But in those 
cases the calls in the several deeds were not inconsistent with each other, 
and there was a manifest intention to convey the whole or a certain part 
of the particular tract described in  the grant or deed referred to. There  
fore such a reference was allom-ed to help an imperfect description, so as 
to make it conform to the principal intention. But in this case the calls 
of the patent and the deeds are absolutely inconsistent, and cannot be 
reconciled. Moreover, each deed sets out with the declaration that the 
bargainors meant to convey "a part of a tract of land," and not the 
whole tract that was granted to Webb; and then it proceeds to give a 
specific description by courses and distances, which do in fact include a 
part and but a part of the land granted to Webb. It may be possible 
and probable that the part was such part of the whole tract as the bar- 
gainors were respectively entitled to. But that is not said, and can only 
be conjectured; and, without a plainer guide than mere conjecture, we 
are not a t  liberty to depart from the terms of special description con- 
tained in the deeds. 

PER CURIAM. No error. 

Cited: Euliss v .  XcAdarrzs, 108 N .  C., 511; Johnston v. Case, 132 
N. C., 798 ; Gudgger v. White, 141 N. C., 515 ; Vic7c v. T h p p ,  153 N. C., 
94;  Lumber Co. v. Bwain, 161 N. C., 568; Ipock v. Gaskim, ib., 680. 

MARY MITCHELL v. ESTHER MITCHELL ET AL. 
(257) 

A devise of "all my property of any nature o r  kind whatsoever, which deeds, 
papers, and movables will show," can by no intendment nor construction 
be taken to indicate an intention in the testator to devise the land which 
belonged to his  wife. 

PETITION for dower, originally filed in the court of pleas and quarter 
selssions of GATES; and taken thence by appeal to the Superior Court, 
heard a t  Spring Term, 1840, before Pearson, J .  The petitioner 
claimed to be endowed of a tract of land, of which she alleged her 
late husband, John, died seized and possessed, and which he had held as 
a tenant in  common with the defendant Esther Mitchell. Esther 
Mitchell in  her answer denied that John Mitchell ever was seized of the 
3aid land. I t  appeared on the hearing that the land in question belong& 
to the defendant Esther Mitchell previous to her intermarriage with her 
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late husband, Richard Mitchell, and that she had not made any convey- 
ance by which she had parted with her title; that the said Richard 
Mitchell died some years before his son John, and that he had made a 
last will and testament, executed in  due form of law to pass real estate, 
and which had been admitted to probate in  the proper court. I n  and by 
said will, among other things, he devised and bequeathed as follows: 
"After paying my just debts, legacies, and expenses, I leave all the bal- 
ance of my property of any nature or kind whatsoever, which deeds, 
papers, and movables mill show, to my wife, Esther Mitchell, and her 
heir, John AIitchell." The personal property bequeathed by this clause 
was equally divided between the said Esther and John, and they both 
continued to reside upon the land in  question, from the time of the death 
of Richard Mitchell until the death of John DIitchell. 

The judge below being of opinion that by taking the personal prop- 
erty bequeathed to her in  the will, the said Esther had elected that her 

land should pass by the devise in the will, that thereby John 
(258) Mitchell acquired an equitable interest therein, of which by our 

act of L4ssembly of 1828, 1 Rev. St., ch. 121, see. 6, his widow 
might be endowed, gave judgment for the petitioner and directed a writ 
of dower to issue. From this judgment the defendant Esther Mitchell 
appealed to the Supreme Court. 

X e n n e y  for plaintif f .  
A .  Moore for defendant .  

DANIEL, J., after stating the case: Ws are of opinion that the judge 
put a wrong construction on this clause in Richard Mitchell's will. The 
words "my property of anp nature or kind whatsoever, which deeds, 
papers, and movables will shom~," by no intendment nor construction can 
be taken to indicate an  intention in the testator to devise the land which 
belonged to his wife. This being our opinion, i t  becomes unnecessary to 
decide the other question raised in the cause, whether dower under the 
statute in  trust or equitable estates could be recovered in any other way 
than bill in equity. The judgment must be reversed, and upon the case 
agreed, judgment given for the defendant. 

PER CURIAM. Reversed. 
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(259) 
DEN ON DEX OF J. H. LEARY axu WIFE V. FRANCIS FLETCHER. 

1. The county court, in proceeding under the act of 1789 (Rev. Stat., ch. 63, 
see. ll), authorizing an order to issue to a guardian empowering him to 
sell the property of his ward for payment of the debts of the ward, must 
first ascertain that there are debts due by the ward which render the sale 
of the property expedient; and the court must also select the part or parts 
of his property which can be disposed of with least injury to the ward. 

2. Therefore an order of the county court in the following words: "Ordered 
that A. W. (the g u a f - d i m )  have leave to sell as much of the lands belong- 
ing to the orphans of Stephen Mullen, deceased, as will satisfy the debts 
against said deceased's estate," is unauthorized by law, and void; and a 
purchaser under a sale made by the guardian in pursuance of such order 
acquires no title. 

EJECTNENT, tried a t  PASQUOTANK Spring Term, 1840, before Pearson, 
J., for certain lands described in  the declaration, of which defendant 
admitted he was in possession. 

I t  was admitted that the lands in dispute had once belonged i n  fee 
simple to the father of the plaintiff Elizabeth, and descended tp her as 
his heir, and defendant had purchased the same of her g-uardian, as here- 
after set forth, a t  a fair price and in good faith; and the only question 
was whether the guardian could lawfully sell the land, under the order 
of the court herein set forth. Addison Whidbee was duly appointed 
guardian of the plaintiff Elizabeth, and acted as such up to the time of 
her marriage with the plaintiff John, and obtained the order of the 
county court, recited below, under whhh order he sold and conveyed the 
lands to the defendant's father, A. Fletcher. 

The defendant proved that Smbrose Knox was the administrator of 
the father of the plaintiff Elizabeth, from whose father the lands de- 
scended, and offered in  evidence a judgment against the said ad- 
ministrator, for about $260 and costs, in which the plea of fully (260) 
administered had been found in  favor of the administrator, and 
the claim prosecuted to judgment against the heirs of the father of the 
said Elizabeth, one of the lessors of the plaintiff. The defendant further 
proved that the administralor claimed the sum of $1,100, due to him 
Prom the estate of his said intestate, more than he had personal assets 
to satisfy a t  the time the order of the county court was granted and the 
sale made; but also showed that his claim was afterwards paid by assets 
coming to his hands, which a t  that time were known neither to the 
administrator nor to the guardian. I t  also further appeared that the 
guardian had paid off the judgments out of his own funds, before he had 
obtained the order of sale. The amoimt for which the land sold was 
$1.826 and some cents. 
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The following order of sale from the county court of Pasquotank was 
produced in evidence as the order under which the guardian acted: 

PASQUOTANK COUNTY COURT-September Term, 1834. 
Ordered that Addison Whidbee have leave to sell as much of the lands 

belonging to the orphans of Stephen Mullen, deceased, as will satisfy the 
debts against said deceased's> estate. 

Upon these facts, Pearson, J., was of opinion that the order of the 
county court was valid, and the sale; under the order conveyed the title 
of the plaintiff Elizabeth. 

The jury, in pursuance of the charge of the judge, found for the de- 
fendant. There was a motion for a new trial, which was overruled, and 
judgment having been rendered for the defendant, the plaintiff appealed 
to the Supreme Court. 

A. Moore fo r  plaintif. 
Kinney for def endant. 

GASTON, J. The only question in this case is whether the estate 
which the female lessor once had in the premises was transferred to the 

defendant under the sale and conveyance of her guardian. This 
(261) question depends upon the inquiry whether the order of sale 

made by the county court of Perquimans did or did not tran- 
scend the power of the court. If  the court were competent to make the 
order, the sale under it  must be held valid, although the guardian might 
have sold more than was necessary to effectuate the objects of the sale. 
The purchaser was bound to look no farther than to his authority, and 
had no control over the exercise of his discretion while acting within 
the limits of that authority. The power of the court to make the order, 
if i t  exists at all, is derived from the act of 1789, ch. 311, see. 5 (Rev. 
Stat., ch. 63, see. 11). I t  seems to us that this act does not confey on 
the court a general power to make orders of sale, but confers a power, 
limited in its terms and restricted by its objects, to make orders to sell 
designated parts of an orphan's estate to pay ascertained debts against 
such estate. The material enactments of it are, that "when a guardian 
shall have notice of any debt or demand against the estate of his ward, 
he may apply to the court for an order to sell so much of the personal 
or real estate of such ward as may be sufficient to discharge such debt 
or demand"-and such order of court shall "particularly specify what 
property may be sold." I t  is obvious that the Legislature intended, and 
therefore we hold that the Legislature required, that the judgment of 
the court should be exercised in deciding whether there were any debt 
or demand against the estate of the ward to render a sale of his prop- 
erty expedient; and if so, then in selecting the part or parts of his 
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property which could b e  disposed of with least i n j u r y  to  t h e  ward. T h e  
order  before u s  manifest ly  departs  f r o m  both these requisitions. I f  
valid, it authorizes t h e  guard ian  t o  sell a n y  p a r t  h e  pleases of t h e  ward's 
l a n d  which h e  m a y  deem necessary f o r  t h e  payment  of debts against h e r  
father 's estate. T h e  court, instead of exercising its own discretion o n  
t h e  subjects whereon t h e  Legislature required i t  to  act, h a s  undertaken 
t o  delegate t h a t  discretion to  t h e  guardian.  T h i s  cannot  legally be  
done. Delegaius  nort potest dekgare .  

T h e  judgment  below must  be reversed, and  
PER CURIAM. V e n i r e  de novo.  

C i t ed :  Jemnings  v. Staf ford,  post, 407; H o w a r d  v .  T h o m p s o n ,  30 
N. @., 369 ; Ducke t t  v. Skirtner,  33 N.  C., 432 ; W i l l i a m s  v. H a w i n g t o n ,  
ib., 621; S p ~ u i l l  v. Davenpor t ,  48 N .  C., 44; Pembertort v. Trueblood,  
ib., 98; Over ton  v .  Crartford, 52 N, C., 417; T h o m p s o n  v .  Cox,  53 
N.  C., 315; 8ut tor t  v. Sclzortwald, 86 N. C., 201. 

SPEAR & PATTON v. JOHN ATKINSON ET AL. 
(262) 

1. Notice by the holder to the drawer of a bill of exchange of a demand on 
the drawee and a protest for nonacceptance or nonpayment is not neces- 
sary when the drawer had no funds in  the hands of the drawee, unless 
the drawer had reasonable grounds to believe that his bilI would be 
honored. 

2. Where a creditor of a firm for goods sold and delivered had taken the 
promissory note of the firm in settlement of the account, and had, after 
the dissolution of the firm, taken a bill of exchange drawn by one of the 
late partners in  his  own name, which was protested for want of funds of 
the drawer, and had delivered up the promissary note, such creditor's 
original claim was not merged by the promissory note or bill of exchange, 
but he is entitled to recover for the price of the goods sold and delivered, 
provided he has surrendered such bill of exchange. 

3. But i t  is essential to the recovery of the creditor that he should have sur- 
rendered the bill of exchange to the defendants, either before or a t  the 
time of the trial. 

4. Notice of the dishonor of a bill is required to enable the drawer or indorser 
to withdraw their effects from the drawee. 

5. Taking a promissory note or bill of exchange for an antecedent debt does 
not merge that  debt, but on failure of the note or bill, the original debt 
may be recovered. 

ASSUMPSIT, tried September Term,  1840, of PITT, before Hal l ,  J., 
when t h e  plaintiffs, under  a n  int imation f r o m  t h e  court,  submitted t o  a 
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nonsuit and appealed to this Court. The facts of the case are stated in  
the opinion of this Court. 

J.  H .  B r y a n  for p l a i n t i f .  
J. R. J .  Daniel  for defendant .  

DANIEL, J .  This was assumpsit for goods sold and delivered. Plea, 
fionassztmpsit. The plaintiffs, on 1 April, 1836, sold goods to the firm 
of Joseph & John Atkinson, of P i t t  County, who were the defendants 
in this action. The firm of the Atkinsons mas dissolved in September, 
1836. On 15 April, 1837, the two Atkinsons gave to the plaintiffs their 
promissory note for the price of the goods. Some payments were made 
on thc note which reduced it to the sum of $500. And on 18 June, 

1837, John Atkinson, in  his own name, drew a bill of exchange in 
(263) favor of the plaintiffs, on Mitchell & Co. of New Yorli, for $500 

at sixty days, and took up the promissory note. When the bill 
fell due, i t  was duly presented for payment, but payment was refused for 
want of funds of the drawer. No notice was given to the drawer of the 
dishonor of the bill. There mas no proof that the bill had been returned 
to the drawer, or that the plaintiffs offered to surrender it at  the trial. 

The plaintiffs were nonsuited, and appealed. 
Notice need not be given to the drawer of a bill of exchange when 

he has no effects in the hands of the drawee, unless he had reasonable 
grounds to believe the bill would be honored. Notice is required to 
enable the drawer and indorsers immediately to withdraw their effects 
from the drawee. But if the drawer had no effects in the hands of the 
drawee from the time the bill was drawn until i t  became payable, he 
could not be prejudiced for the want of notice; and consequently, under 
such circumstances, he is not entitled to any. Bickerdike  v. Bollman, 
1 Term, 405; Legge v. T h o r p e ,  12 East, 171; Chitty on Bills, 467; 
Leigh's Nisi Prius, 452, note 1, where are to be found the names of all 
the American cases on this subject. 

Secondly, there is no evidence in the case that the plaintiffs agreed 
to take the bill in dischagre of the antecedent debt due them from the 
two Atkinsons. 

I f  the plaintiffs, therefore, had surrendered the bill, even on the 
trial, they might have recovered upon the original consideration; for 
the taking of the note first and then the bill did not merge the original 
consideration, as a bond would have done. But as this negotiable bill 
is still outstanding, and may be in  the hands of an innocent indorsee 
or holder, we are of opinion, from the cases, that the plaintiffs cannot 
recover, and that the nonsuit must stand. H o l m e s  v. D e  Camp, 1 Johns., 
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34; Angel v. Belton, 8 Johns., 149; Pintard v. Tackington, 10  john^., 
105 ; Bu~dick n. Green, 15 Johns., 247; Hugs v. Wheeler, 8 Cowen, 77. 

PEE CURIAN. Nonsuit affirmed. 

Cited: Gibson v. Smith, 63 N .  C., 105; Mauney v. Coit, 86 N. C., 
471; Bank v. Bridgers, 98 N. C., 72; Cotton Jlills v. Cotton Afills, 115 
N.  C., 487; Bunk v. Hollim~sworth, 135 N.  C., 571; Bank v. Jones, 147 
N.  C., 425. 

STATE v. JAMES R. LOVE. 
(264) 

1. A person may confess a judgment or a recognizance on record to the State 
for a sum of money, as well as to an individual. 

2. Therefore where A. was canvicted on an indictment and fined, and ordered 
into the custody of the sheriff, and B., in consideration that A. should be 
discharged from custody, confessed a judgment to the State for the fine 
and costs, it was Held, that this judgment could not afterwards be set 
aside. 

APPEAL from Bailey, J., a t  Fall Term, 1840, of HAYWOOD, overruling 
a motion made by the defendant to set aside a judgment entered against 
him a t  the preceding term of that court. The facts are stated in  the 
opinion. 

The Attorney-Geneml for the State. 
Francis for defendant. 

DANIEL, J. One Underwood mas convicted a t  Spring Term, 1840, of 
Haywood, up011 an indictment for an assault and battery, and was fined 
$5 and costs. H e  mas committed to the custody of the sheriff until the 
fine and costs were paid. The defendant, in  consideration of Under- 
wood's discharge from custody, agreed to confess, and did confess, a 
judgment to the State for the said sun1 and the costs to be taxed by the 
clerk. On this judgment a ficri facias issued. The defendant at  the 
next term moved the Superior Court of Haywood to set aside the judg- 
ment on these grounds : First, that it was illegal or irregular to take such 
a judgment; secondly, that some of the officers of the court told the d e  
fendant, before he confessed the judgment, that the costs would be but 
$15: when in truth the costs were $35. The court overruled the mo- 
tion, and the defendant appealed. 

We see no reason why a person may not confess a judgment 
or recognizance on i-acord to the State for a sum of money, as to (265) 
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an individual. The fine and costs against Underwood was money due 
to the State; and the solicitcr (as its agent) had the power, by exercis- 
ing a sound discretion, to secure the money due by taking this judgment. 

Secondly. It did not appear that the declaration of the officer of the 
court, that the costs were but $15, was made with an intent to defraud 
the defendant, or that he would not have confessed the judgment if he 
had known that the costs were $35. We see no fraud nor undue means 
made use of to induce, the defendant to enter up the judgment. 

PER CURIAN. Affirmed. 

Cited:  Flemming v. Dayton,  30 N. C., 454; 8. v. Cooley, 80 N.  C., 
399; Peoples v. Norwood, 94 N. C., 172. 

BENJAMIN S. BRITTAIN v. DAVID McKAY AND JOHN BATES. 

1. A purchaser of a growing crop of corn, at  an execution sale, must declare 
in trespass an his personal chattels against one who tortiously severs the 
corn from the stalks and throws it on the ground. 

2. A grant of the vesture or herbage of land passes a particular right i n  the 
land itself ,  and for that purpose also "a particular possession and occupa- 
tion" of the land itself. Such a grantee may therefore maintain trespass 
quare clausum fregit for any interruption of his possession. 

3. But there is a distinction between those profits which are the spontaneous 
products of the earth, and the corn, etc., which are produced annually by 
labor and industry, and thence are called frzcctus industriales. The lat- 
ter are, for most purposes, regarded as personal chattels, and a sale of 
them, while growing, is only a sale af goods. 

4. He who directs, aids, or encourages another in the commission of a tres- 
pass is himself a trespasser. 

TRESPASS, tried at Fall  Term, 1840, of JIaco~,  before Bailey, J .  The 
declaration was for a trespass by the defendant on the personal property 
of the plaintiff. The facts were these: The plaintiff claimed under a 

sale by execution of the standing crop of corn, which had been 
(266) raised by the defendant Bates on his own land. The sale was 

regular and the plaintiff was the purchaser. The sale was made 
on 14 September, 1837. It was proved that the defendant Bates pulled 
down the corn soon thereafter, and swore the plaintiff should never take 
i t ;  that he would kill his driver and team, if he attempted to take it 
away; that shortly after that time (the witness did not know whether 
Bates had finished pulling the corn, or whether he was in the field) the 
plaintiff brought his wagon to haul the corn away. The defendant 
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McKay, who also claimed the corn under an execution sale, rode up and 
said the plaintiff should not have the corn, and stepped before the team, 
and swore if the plaintiff took the corn he should take it over his dead 
body, but agreed that he might take a load of oats, and, on his agreeing 
to take the oats, suffered the plaintiff's wagon to pass into the field for 
that purpose. The defendants' counsel contended that this did not con- 
stitute a trespass on the personal property; that the defendant Bates had 
a right to pull down the corn, though the plaintiff had a right to the crop 
under his purchase a t  execution sale; and that the defendant McKay 
committed no trespass on the property, he merely preventing the plaintiff 
from hauling i t  by threatening him. His  Honor charged the jury that 
if the plaintiff's purchase of the growing crop was fair, the property in 
the corn vested in  him, and he had the right to gather i t ;  that the de- 
fendant Bates had no more right to pull the corn than any other man, 
and that, if he did so, he mas a trespasser; and that if they, from the 
evidence, believed that the other defendant, McKay, directed, aided, or 
encouraged him to commit the trespass, he would also be guilty, and the 
plaintiff would be entitled to recover some damages. 

The jury found a verdict for the plaintiff, and assessed 5 cents dam- 
ages. The defendants moved for a new trial on the grounds stated above, 
which was refused by the court, who rendered judgment for the plaintiff. 
From this judgment the defendants appealed to the Supreme Court. 

hTo c o r n e l  for plaintiff. 
Francis for defendants. 

GASTON, J. A s  the law authorizes an execution to be levied (267) 
upon a growing crop as a chattel, it must afford to the purebaser 
a remedy against all who unlawfully disturb him in the enjoyment of it. 
What that remedy should be seems to have occasioned some perplexity 
with the courts. I n  New Pork  it appears to be fully settleld thax the 
vendee of a growing crop acquires such an exclusive right to the posses- 
sion of the land whereon it grows as to make that land his close until the 
crop can be gathered and removed, and that, therefore, he may maintain 
trespass quare clausum fregit against any who enter thereon without his 
leave. Stewart  v. Doughty,  9 Johns., 108;  Austin v. Sawyer,  9 Cowen, 
39. And this doctrine is avowedly founded on the analogy which is 
thought to prevail between the interest which is transferred by such a 
sale and that which passes under the grant of the vesture or of the herb- 
age of the soil. Our researches and reflections have, however, brought 
us to a different conclusion. 

"If a man hath 20 acres of land, and by deed grant to another and his 
heirs vesturam terrae, and maketh livery of seizin secundum formam 

. chartae, the land itself shall pot pass, because he hath a particular right 
20 5 
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in the land; for thereby he shall not have the houses, timber, trees, 
mines, and other real things, parcel of the inheritance, but he shall have 
the vesture of the land, t h a t i s ,  the corn, grass, underwood, sweepage, 
and the like; and he shall have an action of trespass quare c lausum 
fregit." Co. Lit., 4 b. "The same lam, if a man grant herbagium terrae 
he hath a like particular right in the land, and shall have an action 
quare c lausum fregi t ;  but by grant thereof, and l i ~ e r y  made, the soil shall 
not pass as aforesaid. I f  a man let to B the herbage of his woods, and 
after grant all his lands in  the tenure, possession or occupation of B, 
the woods shall pass, for B hath a particular possession and occupation, 
which is sufficient in this case." Go. Lit., ut supra. These portions of 
Lord Coke  are universally regarded as laying down accurately the law 
in relation to the interesis which Dass under a grant of the vesture or 

of the herbage of land. A g;*ant of this kiid,  therefore, doth pass, 
(268) not indeed the whole land, but a particular right in t h e  land 

itself-and for that purpose, also, "a particular possession and 
occupation7' of the land itself. It passes to the grantee the exclusive 
right to use and enjoyment of these profits as a parcel of the land; of 
consequence, the exclusire right to the profits themselves, and of con- 
sequence, also, the exclusive possession thereof, as indispensable to the 
exercise of this right. B u r t  v. Jloore,  5 Term. 330. Wherever there is - 
such an exclusire right to the possession, trespass quaye clausurn fregi t  
will lie, because for that purpose the land is the close of the possessor. 
Wilson, v. Xackzureth, 3 Bur., 1826; R o e  v. T a y l o r ,  Moore, 365. But 
the law makes a rsointed distinction between those profits which are the 
spontaneous products of the earth or its permanent fruits and the corn 
and other growth of the earth which are produced annually by labor and 
industry, and thence are called fructus indt lshiales .  The latter for most 
purposes are regarded as personal chattels. Upon the death of the owner 
of the land before they are gathered, they go to his executor and not his 
heir. Upon the termination of an estate of uncertain duration by an act 
other than that of the lessee, they belong to him as personal chattels, and 
do not go over to the owner of the soil; they are liable to be seized and 
sold under execution as personal chattels, and a sale of them while grow- 
ing is not a contract or sale of land, or any interest in or concerning land 
under the statute of frauds, but a sale of goods. See Co. Lit., 55 a, b, 
and 56 a ;  Xrnith v. T r i t t ,  18 N .  C., 241; E v a n s  v. Roberts,  5 Barn. and 
Cress., 829 (12 E. C. L., 377) ; BconeZ1 v. Baxal l ,  1 Young and Jac., 398. 
The vendee of the sheriff, therefore, purchases them as personal chattels, 
not as a parcel of the land, and by the sale acquires n; particular right 
i11 the land itself whereon they are growing, nor any particular posses- 
sion or occupation of the land. The law unquestionably annexeth to this 
transfer of the chattels whatever is necessary for the taking and enjoy- 



1 N.C.] DECEXBER TERM, 1840. 

I ing thereof; and, therefore, in the language of Littleton, see. 68, he who 
1 shall have the corn "shall have also free en t ry ,  egress, and regress, to cut 

l and carry away the corn." Lord Coke, commenting upon these 
words of Littleton, adds: "And the law in  this case driveth him (269) 

1 not to an  action for the corn, but giveth him a speedy remedy 
1 t o  cntcr  u p o n  t h e  l a r d  and to take and carry it away, and compelleth him 

not to take it a t  one time, 01- to carry it away before it be ready to be 
carried; and therefore the law giveth a71 which is convenient, viz. : free 
entry, egress, and regress, as m11ck as i s  necessary." Co. Lit., 56 a. And 
he further remarks: "If the lessee" (whose uncertain term has been put 
an end to, without his fault, and who endeavors to enter to gather his 
growing crop) "be disturbed of t h i s  way, which the lam doth give unto 
him, he shall have his action u p o n  h i s  case and recover his damages ; and 
this action the law doth give unto him, for whenever the law gireth any- 
thing, it giveth also a remedy for the same." Co. Lit., u t  supra. From 
this, the conclusion seems unavoidable that the purchaser of the growing 
crop does not become the tenant of the land, but acquires as incidental 
to that purchase a temporary easement in  nature of a right of way over 
the land. The corn growing is his property ,  and, therefore, he may 
bring an action for that;  but the law giveth him a more  speedy remedy ,  
not a further interest or property affecting the land itself. The law doth 
not make the land his close, but authorizes him, although it be the close 
of another, to make entry thereon to obtain his property. And as i t  
giveth him this right of way, i t  will give him compensation in  damages 
in  an  action upon the case against any one who disturbs him in the 
enjoyment of this right. This view is in accordance with that taken in 
a very learned and accurate work, Williams on Executors, vol. 1, p. 460, 
where it is stated: "When there is a right to emblements, the law gives 
a free e n t r y ,  egress, and regress, as much as is necessary, in order to cut 
and cariy them away; but the emblements do not give a title to exclusive 
occupation." It has been supposed that the case of Crosby v .  Wads-  
w o r t h ,  6 East, 601, countensnces the doctrine that the purchaser of a 
growing crop of corn acquires an  exc1usi~-e possession of the close, so 
that he may maintain trespass quare c lausum fregit. I t  must be admit- 
ted that the distinction. which we believe to be the true one. be- 
tween the transfer of a growing crop of corn and of the growing ( 2 1 0 )  
herbage was not pointedly taken in that case; but the case did not 
call for such a distinction. The contract there was for a standing crop 
of mowing grass then growing on the vendor's land, and not of fructus 
industr iales ,  and therefore was properly regarded as a contract respect- 
ing "an unsevered portion of the freehold, and not movable goods, or 
personal chattels." Lord  Ellenhorough's remarks, 6 East, 610. But in 
the case of E v a n s  v .  Roberts  the distinction is drawn and fully recog- 
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nized, and thereby, we think, much of the perplexity and confusion 
which had been occasioned by not adverting to that distinction removed 
from the subject. Our opinion upon this point is, that the action is 
properly brought as for a trespass on the plaintiff's goods. 

We see no error i n  that part of his Honor's instructions which in- 
formed the jury that if, from the evidence, they believed the defendant 
McKay directed, aided, or encouraged the other defendant in the com- 
mission of the trespass, h e  also was liable as a trespasser. The judge did 
not put McKay's guilt upon the ground of a subsequent assent to the . 

trespass of Bates, as the counsel for the defendants supposes, but upon 
the ground of previous or cotemporaneous direction, aid, and encourage 
ment. Whether the evidence proved such concurrence mas a matter for 
the decision of the jury; for we think there was evidence tending to 
prove it, and fit for their consideration. 

PER CURIAN. No error. 

Cited: R o b i m o n  V .  Gee, 26 N.  C., 191; F l y n t  v. Conrad, 61 N. C., 
192 ; Lewis v.  N c N a t t ,  65 N.  C., 65 ; W a l t o n  v. Jordan,  ib., 172 ; Bond 
v. Coke, 71 N.  C., 100; London v. Bear, 84 N.  C., 274; Kesler v. Corneli- 
son, 98  N.  C., 385; S. v. Green, 100 N.  C., 423; S. v. Cook, 132 N. C., 
1057; Ives v. R. R., 142 N.  C., 134; Y o r k  v.  Westall,  143 N.  C., 281; 
N i d y e t t e  v.  Gmbbs, 145 N.  C., 88. 

RICHARD H. BONNER v. ELKANAN W. LATHAM. 

1. A grantor by a deed, dated in 1833, conveyed a certain slave to her son-in- 
law, B., and his wife, T., till her granddaughters M. and S. attained the 
full age of 2 1  years or married; and if B. died before the expiration of 
that period, leaving his wife, then the right to vest in her until the age 
of 21 years or the marriage of M. and S.; if the said T. died before her 
husband, then the whole property to vest in the said M. and S., to be 
equally divided between them as tenants in common, and from and after 
the full age of 21  years or the marriage of the said M., then the one-half 
of the said property to be equally divided and delivered to the said M., 
her heirs, etc., and after the full age of 21 years or marriage of S. the 
other half of said praperty to be divided and delivered to her, her heirs, 
etc.; and i f  either M. or S. should die without leaving lawful issue, the 
property to go to the survivor; and if both die without leaving lawful 
issue, then to return to the grantor: Held bg the Court,  that as the limi- 
tations in the deed, by force of the act of Assembly (Rev. Stat., ch. 37, 
see. 22),  must be construed as an executary devise in a last will would 
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be, the granddaughter M., on her marriage, became a tenant in common 
with the son-in-law, B., though the other granddaughter, S., was still 
under age and unmarried. 

2. One tenant in common of a chattel cannot maintain detinue for such chat- 
tel against his cotenant. 

DETINUE, to recover a negro man named Toby, tried a t  Fall  Term. 
1840, of BEAEFOI~T, before nick., J .  The facts of the case as agreed on 
by the parties were as follows: 

One Sarah Winburn, on 15 October, 1833, conveyed the negro Toby, 
among other slaves, to one Nathan Brown and his wife, Temperance, 
and to Mary F. Wilkins and Sarah J. Wilkins, for the purposes set forth 
in the said deed, a copy of n7Eich is hereto attached and made a part of 
this case. It was admitted that Nathan Brown sold and conveyed the 
said negro Toby to the plaintiff in this action. I t  was further admitted 
that the defendant intermarried with Mary F. Wilkins, before she 
arrived a t  21 years of age; that after the defendant's marriage as 
aforesaid he got the negro Toby into his possession, and had him (272) 
in his possession at the time this action was brought. I t  was fur- 
ther ~dmi t ted  that Sarah J .  Wilkins was under 21 years of age and un- 
marpied a t  the time this action was brought, and that she has since mar- 
ried; and that Nathan Brown and his wife, and Mary F. Latham and 
Sarah Jane are all now living. The plaintiff in this suit claimed the 
absolute property in the negro Toby under his purchase from Brown, as 
before stated. 

The deed referred to from Sarah Winburn is in these words: 

"Know all men by these presents, that I, Sarah Winburn, of the 
county of Martin and State of North Carolina, for the natural love and 
affection which I have and do bear for and towards my daughter, Tem- 
perance Brown, and my two granddaughters (namely), Mary Frances 
Wilkins and Sarah Jane Wilkins, and for their better maintenance and 
preferment in life, and also for and in consideration of the sun1 of 10 
shillings to me in hand paid before the execution of these presents by 
said Mary Frances Wilkins and Sarah Jane Wilkins, the receipt whereof 
I do hereby acknowledge, have given, granted, bargained and sold, 
aliened and confirmed, and by theje presents do give, grant, bargain, sell, 
alien and confirm unto Nathan Brown and his wife, Temperance, until 
the full age of 2 1  years or the marriage of said Mary Frances Wilkins 
and 831ah Jane Wilkins, children of James Wilkins, deceased, and my 
grandchildren, whichever may first happen; but if the said Nathan 
Brown shall die before his said wife, Temperance, and during their 
being unmarried or under 21 years of age, that his right therein shall 
cease and the same shall be vested in  the said Temperance until the full 
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age of 21 years or the marriage of said Mary Frances Wilkins and Sarah 
Jane  Wilkins; but if the said Temperance shall die before said Nathan, 
then the whole property and estate shall vest in  the said Mary Frances 
Wilkins and Sarah Jane Wilkins, their heirs and assigns, to be equally 
divided between them as tenants in common; and from and after the full 

age of 21  years or the marriage of the said Mary Frances Wilkins, 
(273) then the one-half of the said property and estate to be equally 

divided and delivered unto the said Mary Frances Wilkins, her 
heirs and assigns forever; and from and after the full age or marriage 
of said Sarah Jane Wilkins, then the other half of the said estate or 
property to be divided and delivered unto the said Sarah Jane Wilkins, 
her heirs and assigns forever; and if either of niy said grandchildren 
shall die without leaving lawful issue of her body living at the time of 
her death, then and in that case the part or share of her so dying shall 
go to be vested in the surviving granddaughter, her heirs and assigns 
forever. I n  case the survivor of them shall die without leaving lawful 
issue of her body a t  the time of her death, then the whole of said prop- 
erty given her herein and accrued to her by survivorship shall be vested 
i n  and go to me, the grantor, and to my heirs and assigns, the following 
property, both real and personal, to wit: a certain tract or parcel of land 
lying and being in  the county of Martin and State of North Carolina, 
described in a deed, etc. [Her the land is described.] Also the follow- 
ing negro slaves, towit: [naming the slaves], to have and to hold the said 
land and slaves, with all the improvements and appurtenances to the 
said land belonging, in  manner before mentioned. And i t  is understood 
and agreed between the said grantor Sarah and the said Nathan Brown, 
that the said Nathan, during his term in  said property, is bound to 
school and clothe the said Mary Frances Wilkins and Sarah Jane Wil- 
kins, at  his own expense, to the value of the profits af said property, but 
subject to no account for the profits or use and occupation of the same 
during said time unto any one whatever, nor for his failure to so school 
and clothe them; but he shall be liable to account for the profits, use, 
and occupation of the property after the respective age of 2 1  years or 
the marriage of said two granddaughters or children of said grantor. 
I n  witness whereof the said q a n t o r  hath hereunto set her hand and seal, 
this 15 October, 1833. SARAH WINBURN. [SEAL] 

Witness : MATTHEW SHAW. 

The jury rendered a verdict for the plaintiff, and found the value 
of the negro Toby to be $1,000, and assessed damages for the deten- 

tion up to- the time of trial at  $350, subject to the opinion of the 
(274) court whether the plaintiff could maintain this action. The court 
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being of opinion that the plaintiff could not recover, ordered the above 
verdict to be set aside and a nonsuit entered; from which judgment the 
plaintiff prayed for and obtained an appeal to the Supreme Court. 

N o  counsel for plaintiff. 
Badger for defendant. 

DANIEL, J. I f  the limitations in a deed of slaves were contained in  a 
last will, and would be good as an executory devise, they shall be good 
and effectual in the deed as a remainder. Rev. Stat., ch. 37, sec. 22. 
The plaintiff had but the interest of Brown in the slave under the deed 
of Sarah Winburn. To ascertain what that interest was, it may be nec- 
essary to divide the deed into five branches: First,  The settler, by the 
deed. gave the slave to her son-in-law Brown and wife, Temperance, 
until the full age or marriage of Mary and Sarah Wilkins, which may 
first happen. Becondly, But if Brown shall die before his wife and 
"during their being unmarried or under 21 years of age," then the right 
shall vest in  the wife of Brown, until the full age of 21 years or the mar- 
riage of Mary and Sarah Wilkins. Third ly ,  But if the wife should die 
before her husband, then the whole propeAy shall vest in the said Mary 
and Sarah Wilkins, their heirs and assigns, to be equally divided between 
them as tenants in  common. Fourthly, "And from and after the full age 
of 21 years or the marriage of lUa?-y F .  Wilkins, then the one-half of 
the said property and estate to be equally divided and delivered to her 
and her heirs forever." As to the other moiety, i t  is given to Sarah J. 
Wilkins in  the same terms. Fi f th ly ,  Brown is made liable to account 
for the profits of the estate only "after the respective age of 21 years or 
the marriage" of the granddaughters of the settler. 

The plaintiff contends that Brown was entitled to the exclusive interest 
in the slave until Mary and Sarah both married, or both should 
arrive to the age of 21 years, or one should marry and the other (275) 
should arrive to the age of 21 years. Both of the girls had not 
married at  the date of the writ. Sarah then was single and under age. 

From reading the whole deed, and particularly the fourth and fifth 
branches of it, the intention of the settler seems to be apparent, that on 
the event of either of her granddaughters marrying or arriving at age, 
one-half of the property should immediately vest in such granddaughter. 
The estate was not intended to remain in  Brown and wife until both the 
girls married. The grantor was making a provision for each of the 
girls, to take effect a t  such time as they or either of them might reason- 
ably want it. We are of opinion that, a t  the date of the writ, the 
defendant was tenant in  common of the slave with the plaintiff. One 
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tenant in common cannot maintain detinue against his cotenant to 
recover the possession of the chattel so held in  common. Campbell v. 
Campbell, 6 N .  C., 65;  Lucas z.. Wasson, 14 N.  C., 398. 

PER CURIAM. Affirmed. 

Cited: Grim v. Wicker, 80 N .  C., 344; Stra;uss v. Crawford, 89 
N. C., 150. 

(276) 
DOE ON DEMISE OF JOHN WALL V. JOHN HINSON. 

1. This Court will presume the judgment of the court below to have been 
right, unless error be shown; and it is the duty of the appellant to fur- 
nish the Court with the means of ascertaining such error. 

2. Surprise on the trial furnishes no ground for the interference of this 
Court. That is a matter for the consideration of the court below on a 
motion for a new trial. 

3. The refusal of a new trial cannot be assigned f o r  error. 
4. A lease of land for a term of years need not be registered. 

EJECTMENT, tried a t  Fall Term, 1839, of A~som,  before Toomer, J., 
when a verdict was rendered for the plaintiff. A motion on the part of 
the defendant for a new trial was overruled, and judgment pronounced 
by the court for the plaintifl, from which the defendant appealed. The 
case is stated by the Court in  delivering their opinion. 

Winston and Strange for plaintiff. 
Mendenhall for defendant. 

GASTON, J. The case made out for this Court, which is to be regarded 
in the nature of the appellant's bill of exceptions, states that the defend- 
ant gave in evidence a deed of bargain and sale of the land in  dispute, 
executed to him by Sarah Nartin, who had a life estate therein, on 
26 April, 1828, "a copy whereof is attached and made a part of the 
case," and also a deed containing a contract of lease, written on the 
same; sheet of paper and bearing the same date, executed by him to the 
said Sarah, "a copy of which is also attached and made a part of the 
case." But no copy of either of the deeds is attached, nor is there any 
other description of either of them, or any statement of their contents. 
I n  the hope of obtaining a more complete transcript, we issued a cer- 
fiorari; but the return in  no manner supplies these defects. As, there  
fore, we are to presume the judgment below right, until error is shown, 
and as it is the duty of the appellant to furnish us with the means of 
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ascertaining whether error does or does not exist, we feel our- (277) 
selves bound to understand the deeds referred to as  warranting 
the operation and construction which the court below gave to them, un- 
less such operation and construction could not legally be attributed to 
deeds of that character. 

The case, then, as it appears on the trial, was that Sarah Martin, the 
tenant for life, duly conveyed her estate to the defendant, who imme- 
diately thereafter leased the premises to the said Sarah; that the said 
Sarah's interest in  the land was duly levied upon and sold under execu- 
tion, and conveyed to the lessor of the plaintiff. There was a contro- 
versy between the parties, whether the conveyance to the defendant by 
Sarah Martin was not fraudulent and void against the plaintiff, claim- 
ing under one of her creditors; but the plaintiff insisted, however that 
might be, he was entitled to recover, because, if that conveyance was 
valid, the lessor of the plaintiff had acquired Sarah's interest under the 
lease from the defendant. And his Honor so instructed the jury. I f  
the lease were a valid one, and the term thereby granted had not expired, 
clearly this instruction was just. We see nothing to show that the term 
had expired. The case does not set forth that such an objection was 
raised. Nor do me see any objection raised to the validity of the lease 
on the trial. I t  was indeed contended, om the motion for a new trial, 
that the lease mas invalid because i t  did not appear to have been proved 
and registered, as is required by law for the conveyance of lands. The 
refusal of a new trial cannot be! assigned for error. That motion was 
addressed to the sound discretion of the judge, and i t  was for him to say 
whether he would listen to an objection which had not been raised on the 
trial and which was made to the validity of an instrument by the party 
who had himself introduced it. Besides, if the lease were for a term of 
years, registration is not necessary to its validity. 

The alleged surprise on the plaintiff as to the legal effect of the lease 
is a matter of which we can take no notice, Limhay  v. Lee, 12 N.  C., 
464, and the question respecting the admissibility in evidence of the 
report of the commissioners to the county court of Anson upon 
the state of Sarah Martin's accounts, as the administratrix of her (278) 
deceased husband, become wholly immaterial, unless the defend- 
ant can show that the judge erred in  instructing the jury to find for the 
plaintiff, although Sarah Xartin's conveyance to the defendant were 
bona jide. 

PER CURIAM. No error. 

Cited: Stezua~t v. Garland, post, 472; Glenn I;. Peters, 44 N. C.,  
458; S. v. Mills, 9 1  N. C. ,  593. 
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AMBROSE MINGA v. JULIUS H. ZOLLICOFFER. 

An original attachment cannot issue in this State for any cause of action 
arising from tort, but only for those founded on contract. 

APPEAL by defendant from Hal l ,  J., at Fall Term, 1840, of HALIFAX. 
The plaintiff sued out an original attachment against the defendant and 
declared against him ( in  the usual form) for an assault and battery, 
alleged to have been committed by the defendant upon the person of the 
plaintiff. The defendant having appeared and replevied, moved to 
quash the writ or dismiss the suit, on the ground that the attachment 
was not a proper suit or process to be sued out on the cause of action 
set forth in  the plaintiff's declaration. But the presiding judge, being 
of opinion that the attachment m7as a proper process in this case, and 
was rightfullv sued out, overruled the defendant's motion and ordered 
him toUplead"to the act;bn, from which order he prayed and his Honor 
allowed an appeal to the Supreme Court. 

B. P. Moore and Whitulcer for p l a i n t i f .  
Badger  and Daniel  for defendant .  

(279) GASTON, J. The provisions in  our act of Assembly in relation 
to the remedy by original attachment purport to be directed 

against absconding or nonresident debtors. The case set forth in section 
1, Rev. Stat., ch. 6, is ('that a person indebted" hath removed or is re- 
moving himself out of the county privately, or so conceals himself that 
the ordinary process of law cannot be served on "such debtor." That 
provided for in the second is, when a person, who shall be an inhabitant 
of any other government, so that he cannot be personally served with 
process, "shall be indebted" to any person or resident of this State. The 
cases referred to in the 13th are those where by law a justice hath juris- 
diction, and complaint is made on oath that any person hath removed 
or is removing himself out of the county privately, or so absconds or 
conceals himself that the ordinary process of law cannot be served "on 
such debtor," or that "such debtor" is an inhabitant of another govern- 
ment. It is true that where these sections prescribe the oath in  regard 
to the existence and extent of the debt, they use the terms "debt or de- 
mand"; but i t  would seem clear that these are regarded as expressing 
claims of the same kind, for in the form of the attachment given in 
section 4 i t  is recited that, "A. B. (or A. B., agent, attorney or factor 
of C. D.) hath complained on oath that E. F, is justly indebted to him 
(or the said C. D.) the amount of, etc.," and the mandate is to attach 
so much of the estate of the said E. F .  as shall be of value sufficient "to 
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satisfy the said debt and costs." Now, neither in common parlance nor 
in legal proceedings is a mere wrongdoer designated as a debtor, nor his 
responsibility for the wrong classed under the denomination of debts. 
Debts are the creatures of contract, and the language of these acts must 
be exceedingly strained to bring within their operation claims arising 
not from contract, but from tort. 

We are all convinced that cases not of contract were not intended to 
be embrabed within these enactments. I t  is manifest that the debts or 
demands contemplated were supposed capable of being ascertained with 
such precision that the amount due thereon could be verified by the oath 
of "the plaintiff, his agent, attorney or factor." I t  would be not 
a little absurd to suppose that the plaintiff should be required to (280) 
swear to the cmount due him because of an assault, or of defama- 
tory words, or of a malicious prosecution, or any other personal injury 
which is incapable of being weighed in pecuniary scales; but we can 
scarcely think with gravity of "his agent, attorney or factor" being 
received to state the account and swear to the true sum due thereon. Be 
sides, if wemust understand the term debtor, when describing the object 
of the attachment, sufficiently comprehensive to take in  all persons 
against whom civil suit may be instituted, how can we refuse to give the 
same meaning to the same term in the same statute, where the debtors 
of the defendant are directed to be suxurnoned to answer for what may 
be due from them to the defendant? H e  who has committed a wrong is, 
in the eye of reason, just as well qualified as he who has relceived it, to 
declare on oath the just amount of compensation due therefor; and if 
those who have violated the plaintiff's rights are his debtors, so those 
who have violated the personal rights of the defendant are his debtors 
also. We believe, however, no one has yet thought that a garnishee was 
to answer for his torts against the defendant. 

The present case does not require of us to say whether a judicial 
attachment founded upon a return of non est i.nventus to an original 
writ sued out against the defendant will lie in a case not arising on con- 
tract (see Rev. Stat., ch. 31, see. 56, and ch. 6, see. 12) ; and therefore 
we forbear from expressing any opinion upon it. 

The attachment was not a proper process to be sued out by the plain- 
tiff in this case, and the writ ought to be quashed. 

PER CURIAM. Reversed. 

Ovarruled: Mazwell v. M c B ~ a y e r ,  61 N. C., 528, 529. 
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(281) 
JOHN A. SMITHWICK v. ELIZABETH BIGGS ET AL. 

A testator, after bequeathing certain negroes to his wife for life, or during 
widowhood, bequeaths as follows: "I wish for the negroes lent to my 
wife, i f  they do not behave, to be hired out. I also wish for all the ne- 
groes not given to be hired out as soon as they will bring anything. And 
after the death of my wife or marriage, I want all my property not given 
away to be equally divided among my girls." The negro for which this 
action was brought was one of those directed to be hired out: Held,  that 
the daughters had only an interest in remainder after the death or mar- 
riage of the widow, and that therefore the plaintiff, who claimed under 
a conveyance from the husband of one of the daughters, could not bring 
trover fo r  the negro during the lifetime of the widow, or while she re- 
mained unmarried. 

TROVER for the conversion of a negro woman named Anesley, tried a t  
Fall  Term, 1840, of NARTIN, before H a l l ,  J. Upon a case agreed, the 
court decided that the plaintiff's action could not be sustained; where- 
upon he submitted to a nonsuit and appealed to the Supreme Court. 
The facts of the case are stated in the opinion of the Court. 

B a d g e r  for plainti#.  
B i g g s  for defendants .  

DANIEL, J. This was an  action of trover to recover the. value of a 
slave named Anesley. Plea, not guilty. I n  1824, Noah Perry made his 
will, and after several other devises and legacies, devised lands and three 
slaves (James, Hannah, and Dempsey) to his wife, Xolly Perry, for 
'life or widowhood. Then comes this clause in the will : "I wish for the 
negroes lent to my wife, if they do not behave, to be hired out. I also 
wish for all the negroes not given, to be hired out as soon as they will 
bring anything. And after the death of my wife or marriage, I want all 
my property not given away to be equally divided among all my girls." 

Anesley is one of the slaves directed to be hired out. The testator 
(282) did not direct how the hires of the young negroes should be dis- 

posed of. The defendant is the daughter of the testator, and was 
the wife of Joseph Biggs. I n  1830, Joseph Biggs by deed conveyed to 
the plaintiff "his undivided part of the negroes willed to his wife by 
Noah Perry after the death of Molly Perry, the widow." Joseph Biggs 
died in 1832. I n  1831, the widow, executor, and daughters of Noah 
Perry, by a par01 agreement, divided the said property, and the slave 
Anesley fell to the defendant, who took her into possession and con- 
verted her to defendant's own use before the date of the plaintiff's writ. 
Molly Perry, the widow, is yet alive. The court was of the opinion that 
the plaintiff could not recover. H e  was nonsuited, and appealed. 
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That the testator did not contemplate a present and an immediate 
bequest to his daughters of the young negroes is to be collected from 
these words in his will, towit: "I also wish for all the negroes not given 
to be hired out as soon as they will bring anything." And afterwards 
he proceeds and says: "I want all my property not given away to be 
equally divided among my girls." We ask, when 2 The testator answers, 
"After the death or marriage of my wife." The remainder in the three 
negroes given to his wife for life composes *a part  of the property not 
given away. The daughters, of course, had but an interest in remainder 
in that portion of the property. And we think that the testator has 
made a bequest only in futuro to his daughters of the young negroes; 
for, as to them, the daughters can claim by no other words in the will 
than those just mentioned. I t  is quite unnecessary for us to decide 
whether the widow took a life estate by implication in the young negroes, 
or whether the executor was to receive the hires during the life of the 
widow for the next of kin. I t  seems to be clear that the daughters had 
no right to the possession of the young negroes (of whom Anesley is 
one) until the death or marriage of their mother. Joseph Biggs, by his 
deed in  1830, conveyed nothing more than this ulterior interest of his 
wife. I n  1837 Anesley came to the defendant, not by force of the be- 
quest in  her father's will, but by the par01 assignment of the tem- 
porary interest, which was either in the widow or the testator or (283) 
his executor. 

The time has not arrived for the plaintiff to claim under his deed. 
PER CURISM. Nonsuit affirmed. 

Cited: Steadman v. Steadman, 143 N. C., 352. 

ROWLAND MAY0 v. WILLIAM A. BLOUNT. 

1. It is a sound rule in the construction of a deed that a perfect description 
which fully ascertains the corpus is not to be defeated by the addition ' 
of a further and false description. 

2. But the court has no right to strike out one part of the description more 
than another, unless the part retained completely fits the subject claimed, 
and the rejected part does not; and unless, further, it appears that the 
whole description, including the part sought to be rejected, is applicable 
to no other thing. It must be shown, at least to the degree of moral 
probability, that there is no corpus that will answer the description in 
every particular. 
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. 
TRESPASS quare c lausum fregit, tried at  Fall Term, 1840, of BEAU- 

FORT, before Dick ,  J., when the plaintiff was nonsuited, and appealed to 
the Supreme Court. The facts are stated in the opinion of the Court. 

J.  H. B r y a n  for p la in t i e .  
Badger for defendant .  

RUFFIN, C. J. This is ap action of trespass quare cluusurm fregit, and 
was tried on the general issue. The plaintiff claimed under a deed to 

himself from William S. Romland, dated 13 December, 1828. I n  
(284) i t  the land is thus described: "A certain tract of land in  the 

county of Beaufort, on the south side of Pamptico River and west 
side of D. Creek, and on or near the upper Cypress Swamp, a branch of 
South D. Creek, i t  being part of a tract of land formerly belonging to 
the estate of John Rowland, deceased, which fell to me by heirship by 
the death of my mother." 

For the purpose of identifying the land conveyed, and showing that 
the locus in quo was a part of it, the plaintiff gave in evidence a patent 
to John Rowland issued in  1794 for a tract of land described thus: 
"Two hundred acres lying in our county of Beaufort, on the south side 
of Pamptico River, beginning at a sweet-gum in nouge's third line on 
or near the Cypress Swamp, a branch of South Dividing Creek; thence 
west 100 poles to a gum; thence south 320 poles to a holly; thence east 
100 poles to a red bay; thence to the beginning." And also proved that 
John Rowland died, leaving two children, William S. and Mary, to 
whom the granted land descended as the heirs at  law of the patentee. 

Upon that evidence the defendant insisted that although the locus in 
quo was a part of the tract described i n  the patent, yet that i t  did not 
appear'that the deed to the plaintiff covered it. Of that opinion mas 
the court; and the plaintiff submitted to a nonsuit and appealed. 

I t  is possible the deed was intended to cover the granted land or an 
undivided moiety of it, and that the plaintiff might have shown facts 
which would have authorized that construction. But, with his Honor, 
we think he did not do so on the trial. The onus was on the plaintiff 
to prove such facts as would point the description to the land he claims 
under it. H e  insists that he has done so, although he does not show that 
the locus in quo descended to W .  S. Rowland from his mother, or upon 
her death; because, as he says, the land is sufficiently described without 
that, and it may, therefore, be struck out. It is admitted to be a sound 
rule of construction that a perfect description, which fully ascertains the 
corpus, is not to be defeated by the addition of a further and false 
description. But we doubt whether there is in this case any such per- 
fect description as will identify the subject of the deed with that of 
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the patent. The deed says the land formerly belonged to John (285) 
Rowland; but i t  does not refer to the patent as the means by 
which he acquired title, and the plaintiff gave no evidence that the 
patentee owned no other land that would answer to  the other calls, 
namely, as lying on the south side of Pamptico and on the swamp. The 
deed gives no corners, courses, nor distances, nor quantity even; but only 
the streams and the channels through which the bargainor derived his 
title. The reference merely to the watercourses is too uncertain as a 
description to identify this as the land, unless there be evidence to ren- 
der i t  at  least probable that John Rowland had no other land on those 
streams. But even in the reference to the streams, the two instruments 
do not agree. The grant says that the beginning sweet-gum is "on or 
near the upper Cypress Swamp, a branch of South Dividing Creek," 
without designating on which side of that creek the land lies: whereas 
the deed, after mentioning that the land to be conveyed by it lies on the 
south side of Pamptico River, interpolates in the description the words 
"and on the west side of the D. Creek." Evidence might have made i t  
appear that the land mentioned in the patent is on the west side of 
Dividing Creek; but no such evidence was given, and i t  may lie on the 
east side. The difference in the description shows that the two tracts 
may be different; and their identity cannot be presumed when there is 
such a discrepancy in  ihe terms of description. 

I t  is thus seen that the plaintiff was under the necessity of resorting 
to the residue of the description in  his deed, namely, that the land had 
belonged to the bargainor's father and fell to him by descent from his 
mother or a t  her death. Now, we have no right to strike out one part 
of this description more than another part, unless, as has been already 
said, the part retained completely fits the subject claimed, and the re- 
jected part does not; and unless, further, i t  appear that the whole de- 
scription, including the part  sought to be rejected, is applictcble to  no 
other thing. For it may be that one part of the description will suit 
several distinct things, while the whole will embrace only a single thing. 
That single thing is the subject of the conveyance, if it can be found; 
and no other can be deemed the subject until it be shown, at least 
to the degree of moral probability, that there is no corpus that (286) 
will answer the description in every particular. Proctor v. Pool, 
15 N. C., 370: Relk v. Love, 18 N. C., 65. Now, it may be that John 
Rowland owned other land, and made a will de~is ing to his wife, who 
died intestate, and from whom it descended to the son and daughter; or 
that the father devised for life to the wife, without more, and that upon 
her death the land fell into possession of the children by descent from 
the father. I t  laid on the plaintiff to offer some evidence to rebut such 
probabilities: not that, in themselves, they are probabilities, but they 
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are created, as applicable to this case, by the language of the deed, and, 
therefore, they ought, in  some degree at least, to have been answered. 
I n  other words, we cannot strike out of the deed any part of the descrip- 
tion which is not made to appear false; and while these words are re- 
tained in  this deed, we must say, upon the evidence given, that this ZOCW 
in quo does not appear to be embraced by it. 

PER CUXIAM. A.fKrmed. 

Cited: Peebles v. Graham, 128 N.  C., 227; Lumber Co. v. Hutton, 
152 N. C., 541; s. c., 159 N. C., 450. 

YOUNG BRISENDINE v. THOMAS MARTIN. 

1. Where a surety brings an action of assumpsit for money paid for the use 
and a t  the request of the defendant, against his cosurety, to obtain con- 
tribution, i t  is not sufficient far him to show that he has given his note 
for the debt due by the principal, and that  the same bas been accepted by 
the creditor a s  a payment and discharge of the debt. 

2. To entitle him to recover in this action, he must prove an actual payment 
in  money, or in money's worth, such as  bank notes, the note of a third 
person, or a horse or the like, which is valuable in  itself to  the surety 
who parts with it. 

(287) A s s u n w s ~ ~ ,  brought by the plaintiff to recover contribution of 
the defendant as his cosurety. The case was tried at Fall Term, 

1840, of RUTHERFORD, before Bailey, J. Several points were raised on 
the trial, by the defendant's counsel, which i t  is unnecessary to state, as 
only one was decided by this Court, that being fatal to the plaintiff's 
action. Under the charge of the judge below, the j u ~  found a verdict 
for the plaintiff; a new trial was moved for and refused, and from the 
judgment the defendant appcaled to the Supreme Court. 

Saunde~s and Hoke for plaintiff 
Bynum f o ~  defendant. 

RUFFIN, C. J. The plaintiff, the defendant, and David Nowland were 
the joint sureties of John C. Elliot, as the administrator of James 
Hoard, deceased. Elliot died insolvent and indebted to the estate, and 
administration de bonis non was granted to the present plaintiff. The 
next of kin of Hoard filed their bill in t.he court of equity, and obtained 
a decree against the present plaintiff and Nowland for the balance due 
from Elliot; and issued an execution, which was returned "Satisfied." 
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The mode in  which i t  was satisfied was this: The present plaintiff gave 
to the creditor his note, with a surety, for one-half of the sum, and the 
creditor accepted the same in satisfaction, and Nowland settled the other 
half. This action of assumpsit for money paid to the use of the defend- 
ant and a t  his request, was then brought to obtain contribution from 
him. 

On the trial the counsel for the defendant objected, amongst other 
things, that this action would not lie, as the plaintiff had only given his 
note for the money. But the court held that to be such a payment as 
would enable the plaintiff to maintain the action. 

There has been a tendencv towards relaxing the strict rule which " 
requires the party to pay money before he can bring an  action for money 
paid. I t  is, indeed, established that money's worth, as bank notes, a 
home parted from a t  an agreed price, or the like, are to be looked 
upon as money, for the purposes of an action of this kind. I n  (288) 
g e w  York i t  has, moreover, been held that if a surety give a note 
and the creditor accept i t  in  satisfaction, and give a discharge of the 
original debt, i t  is sufficient to give the surety his action against the prin- 
cipal. Witherly ?;. Xann, 11 John., 518. .That case has been followed 
by so many others that the doctrine may be considered as settled in that 
s a t e .  I n  some cases, doubtless, i t  may promote convenience and per- 
haps justice. When this case was first opened to us, we were favorably 
inclined towards it, upon the ground that the plaintiff was conclusively 
bound for the money, and that the defendant was discharged from his 
former liability, and so had all the benefit of a payment. I t  struck us, 
therefore, that he ought not to say the plaintiff had not paid the money. 
But we believe, ppon consideration, that, having regard to the distinctive 
principles of actions, we are obliged to hold that the plaintiff has not 
entitled himself to this action as yet. I n  the instances of bank notes, 
property, or wen passing a bill or note made by a third person and be- 
longing to the surety, the party parts fro= a thing that is valuable in 
itself. But  when he gives his own bond or note, he is, in fact, nothing 
out of pocket until he pays it. H e  has merely given a new security for 
the debt, and may never pay it. The discharge of the principal from the 
original demand is not sufficient to support the action; for that applies 
equally to a voluntary release given by the creditor a t  the instance of 
the surety, and in that case the action certainly wouId not lie. Now, 
there are many ways in which it may happen that the present plaintiff 
may escape from paying this debt. H e  may not be called on for i t  by 
the creditor; or he may become insolvent; or his note may be void, as 
founded on or connected with an  usurious contract, for example, so that 
i t  is quite possible he may evade the payment, While that is so, how- 
ever the parties may have streated the note in giving it, the law cannot 
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deem i t  equivalent to money. The plaintiff is, as yet, none the poorer 
by the defendant, and until he shall be, we think the action for money 
paid cannot lie. It is  against elementary principles that it should. I f ,  

indeed, there had been with us a series of adjudged cases, as in 
(289) New York, or even one judgment of this Court, we should, prob- 

ably, have been willing, if not felt ourselves bound, to follow the 
precedent. But we do not know of any such case, and we do not feel 
authorized, against principle, to make the precedent. At one time i t  was 
held by Lord Kenyon, a t  Nisi Prius, and, it would seem, also by the 
Court of King's Bench, that a promissory note of the party's own, if 
taken in payment, might be considered as money. Barclay v. Gooch, 
2 Esp., 571. But that case has not been followed; and whenever i t  has 
been since mentioned, it has been disapproved. I t  was questioned and 
disregarded in Taylor v. Higgks, 3 East, 169. I n  Maxwell v. Jarneson, 
2 Barn. and Alder., 51, the surety took up the note of his principal by 
giving his own bond to the creditor; but he was not allowed to recover 
for money paid. I n  that case the Court considered Barclay v. Gooch 
and Taylor v. Higgins inconsistent with each other, and therefore fol- 
lowed the last, especially as i t  was consistent with principle. F o r  these 
reasons, we award 

PER CURIAM. Venire de novo. 

Cited: Nowland v. Martin, post, 308; Reynolds v. Magness, 24 N. C., 
30; Godirey v. Leigh, 28 N. C., 396; Hall v. Whitaker, 29 N.  C., 355; 
Cavaness v. Troy, 32 N.  C., 313 ;  Ponder v. Carter, 34 N.  C., 243; 
Tiddy v. Harris, 101 N.  C., 593. 

(290) 
ERASMUS D. WOLFE v. SAMUEL FLEMING. 

1. Probably, if there be an explicit acknowledgment of a debt, and a distinct 
admission that it has not been paid, but still exists, and nothing more be 
said about the mode or time of payment as proposed by the debtor, or of 
his objection to pay upon the ground of the statute of limitations, or 
some other 'defense, then such unqualified admissions might go to the 
jury as evidence of a new promise. But if the language of the party be 
so vague and indeterminate as not in itself to amount to a promise, or 
to satisfy the mind, either from its own terms or something referred to, 
what the party meant to engage, there is nothing to repel the statute of 
limitations. 

2. To repel the bar created by this statute, the words ought not to leave the 
meaning in doubt, but should clearly indicate the intention to assume or 
to renew the obligation for the debt. 
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3. Where it was proposed to the defendant that if he would pay the princi- 
pal, the interest should be forgiven, and he declined the proposition, and 
in turn requested the witness to buy the debt (which was about $655 
principal and about $180 interest) for $500, and expressed the opinion 
that the creditor would accept that sum: Held, that these words did not' 
take the case out of the statute of limitations. This language imports ' 

more an offer to compromise than a promise to pay the debt. 

ASSUMPSIT for goods sold and delivered, tried a t  Fall  Term, 1839, of 
BURKE, before P e w s o n ,  J. The pleas were the general issue and statute 
of limitations. The plaintiff proved the delivery of the goods, and that 
the price agreed oli was $655.10, to be paid in April, 1832. The writ 
was issued 24 Apiil, 1837. The plaintiff read three letters of the defend- 
ant, apologizing for not having  aid sooner, and professing a perfect 
willingness to pay, etc. The last letter was dated in October, 1833, ask- 
ing indulgence until December, and promising to pay a t  that time. The 
plaintiff then called Mr. XcKesson, who swore that, some time in  1836, 
at  the request of the plaintiff, he called upon the defendant and stated 
to him "that he was authorized by the plaintiff to propose to him 
that if he would pay the principal, the interest would be for- (291) 
given." The defendant replied, ('I wish YOU would buy the debt 
for me for $500; I think by your stating that it is a hard case, he mill 
agree to take that sum." The witness promised to inform the plaintiff 
of the defendant's proposition, and the conversation ended.- The plain- 
tiff here closed his case, and the defendant offered no evidence. 

The court instructed the jury that if they believed the evidence, they 
would find the general issue in favor of the plaintiff, but that they must 
find the plea of the statute of limitations in favor of the defendant; for 
to take a case out of the statute of limitations there must be a promise 
to pay, either express or implied ; that in this case there was no evidence 
of an  express promise, and the evidence, if true, did not establish a state 
of facts from which the law would imply a promise. There was a ver- 
dict for the defendant, and the plaintiff's counsel obtained a rule for a 
new trial, on the ground of misdirection by the court. This rule upon 
the argument was overruled, and judgment rendered for the defendant, 
from which judgment the plaintiff appealed to the Supreme Court. 

No counsel for p l a i n t i f .  
Snunders  for defendant .  

RUE'FIN, C. J. Although the facts stated in the record are not pre- 
cisely the same, nor as strong as they were when the case was formerly 
before us, I l lcGZ~nsey v. Fleming ,  20 N.  C., 263, yet we concur with his 
Honor in  thinking that enough does not appear to take the case out of 
the statute of limitations, according to the former decisions. 
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The whole question turns on the testimony of the witness McEesson, 
who testiiied for the plaintiff on both trials. Not the least remarkable 
circumstance in the case is the difference in  the statements of that per- 
son's testimony upon the two trials. On the first he is made to say that 
the defendant refused t o  pay the  debt;  and moreover, that, after offering 

to pay $500, the defendant declared that, if the plaintiff would 
(292) not take that sum, he would pay no more, and would plead the 

statute  of l imitations. We thought clearly that such refusal to 
make payment and express reliance on the statute repelled all idea of a 
promise to pay. The witness now omits all he then said on the subject 
of the defendant's express refusal to pay, and of his pleading the statute. 
Perhaps few circumstances could more strikingly exemplify and illus- 

\ trate the correctness of the rules adopted by us than these discrepancies. 
They show the propriety of requiring something more than language, 
which, by straining, may be made to mean an acknowledgment of the 
debt ; something explicit and unequivocal, that might not have been in- 
tended in  one sense by the speaker, and understood or misunderstood in 
another sense by the witness. Hence we have thought it proper at dif- 
ferent times to say "that no acknomledgment is sufficient unless it fur- 
nish a plain inference that the defendant thereby intended to engage to 
pay the debt"; "that i t  ought to be such an acknowledgment as would 
be evidence to sustain an action on it as a special promise"; "that, be- 
sides acknowledging the debt to have been contracted, and that it is not 

.paid, there ought to be something to indicate an existing willingness or 
intention to pay or remain bound"; expressions varying, indeed, in the 
terms used, but of the same import and meaning. Probably, if there be 
an explicit acknowledgment of a debt, and a distinct admission that it 
has not been paid, but still exists, and nothing more be said about the 
mode or time of payment as proposed by the debtor, or of his objection 
to pay upon the ground of the statute or some other defense, then such 
unqualified admissions might go to the jury as evidence of a new prom- 
ise. But if the language of the party be so vague and indeterminate as 
not, in itself, to amount to a promise, or to satisfy the mind, either from 
its own terms or something referred to, what the party meant to engage, 
we think there is nothing to repel the statute. I n  the case as now ap- 
pearing, i t  is not pretended that there is an express promise to pay. 
Neither do we think there is a fair, much less a plain, inference or im- 
plication of a pronlise. The witness proposed to the defendant that if 

he would pay the principal, the interest should be forgiven. That 
(293) was not accepted by the defendant; but he, in turn, requests the 

witness to buy the debt for $500, and expresses the opinion the 
creditor will take that sum. It cannot be reasonably assumed, after 
the defendant had declined availing himself of the first proposition, so 

224 



N. C. ]  DECEMBER TERM, 1840. 

favorable to him, that immediately he should intend by his own propo- 
sition to acknowledge and assume the whole debt, principal and interest, 
or indeed any part of it, except upon the footing of his new and condi- 
tional offer, which has not been accepted on the other side. The lan- 
guage of the defendant purports to be in the nature of a proposition of 
compromise, and of his desire that the witness should befriend him in 
buying his peace, rather than an acknowledgment of his legal obligation 
and willingness to pay the debt in question. But to repel the bar of 
the statute the words ought not to leave the meaning in doubt, but should 
plainly indicate the intention to assume or renew the obligation for the 
debt. 

PER CURIAM. Affirmed. 

Cited: Tay lor  v. Steadman*, 33 N .  C., 449; s. c., 35 N.  C., 98; V a s s  
v. Conrad, 52 N.  C., 89. 

DEN EX DEM. DAVID G. FLANNIKEN v. DAVID LEE. 

1. Jn this action of ejectment the only question was as to whether the de- 
fendant was i n  possession of the premises a t  the time of the institution 
of the suit. I t  appeared that  several years before the suit commenced the 
defendant had passessed a building which was intersected by the line 
between him and the lessor of the plaintiff. The building had two rooms, 
one of which was a corn crib, which was on the land of the lessor of 
the plaintiff, and which having an outer door, was kept locked by the 
defendant, who was requested, but refused, to  remove the building to his 
own side of the line: Held, that under these circumstances, if the de- 
fendant, a t  the time the action was brought, kept the crib locked up, this 
was such a possession by him as warranted the plaintiff's action. 

2. I t  is the duty of the appellant to the Supreme Court to see the cases so 
made out a s  distinctly to present the points upon which the judgment 
below is sought to be reviewed. 

EJECTMENT, tried at Spring Term, 1839, before Nash, J., (294) 
when there was a verdict for the plaintiff under the charge of 
the court, a new trial moved for and refused, judgment for the plain- 
tiff and an appeal to the Supreme Court. The facts, so far as they 
regard the point submitted to this Court, are stated in the opinion de- 
livered. 

H o k e  and Xaunders for p la in t i f .  
Alexander and Barringer for defendant. 

GASTON, J. This was an action of ejectment. There was a verdict 
for the plaintiff, and a judgment accordingly, and the defendant ap- 
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pealed to this Court. Upon the trial of the cause, i t  was much contro- 
verted whether the dividing line between the lessor of the plaintiff and 
the defendant ran N. 64 E., or K. 61  E. I f  the former were the true 
course, it was admitted that the plaintiff was entitled to a verdict. But 
if the latter were the true course, then the right of the plaintiff de- 
pended upon the fact whether the defendant, at  the institution of the 
action, was in possession on the plaintiff's side of the line. No objec- 
tion has been taken to the correctness of the instructions given to the 
jury in relation to the first question, but it is insisted that the instruc- 
tions upon the second were erioneous. 

~ r o r i  the case stated, we collect the circumstances bearing upon the 
question of possession to be these: Several years before the institution 
of the suit the defendant had possessed, a9 a part of his homestead, a 
certain building which is intersected by the line N. 61 E .  I t  was a 
building with two apartments, one of which he had used as a cotton 
house, and the other as a corn crib. There was a partition between the 
two rooms, and each had an external door. While the defendant was 
thus in possession, a 31s. Chambers purchased the land of the lessor of 
the plaintiff, but did not perfect his legal title thereto. The apartment 
called the corn crib then actually contained the defendant's corn, and 

mas kept locked by him, but the other apartment was empty and 
(295) the door unfastened. The defendant asked and obtained permis- 

sion from Chambers to continue the possession of the crib until 
the corn then in i t  should be all used. This was accordingly done, and 
afterwards Chambers required of the defendant to remove the building 
onto the defendant's side of the linc. The defendant refused to do so. 
and some time afterwards the action was brought. The judge's instruc- 
tion to the jury was that if the crib was on the plaintiff's side of the 
line, and the defendant, when the action was brought, kept the same 
locked ap, this vas  such a possession by him as warranted the plaintiff's 
action. I n  this instruction we do not see any error. The requisition 
on the defendant to remove the building ont; his side of the line was 
a t  once a manifestation that Chambers, then representing the lessor of 
the plaintiff, regarded i t  as the defendant's building, and also a notifi- 
cation that possession by him over the line was no longer to be allowed. 
I f  the defendant had refused upon the ground that he disclaimed owner- 
ship of the building or of that part of the building not within his own 
limits, the case, me presume, would have so stated. But a general re- 
fusal, accompanied by the subsequent exercise of dominion, can be rea- 
sonably regarded in no other light than as claiming the building, and 
claiming that it shouId remain where i t  stood. One of the usual modes 
of manifesting occupation of a house is by the keeping of its keys; and 
occupation under a ! a i m  of right is possession. 
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We admit that the case is not so distinctly stated that we can be quite 
sure that we do not misunderstand some of its circumstances. I n  one 
part of i t  the entire building is called a crib, and in other parts the 
designation is confined to the room wherein corn was kept, and thereby 
some ambiguity is necessarily created. I f  by reason of this ambiguity 
we have been led into any misapprehension, it is the misfortune or 
fault of the appellant, whose duty it is to see the case so made out as 
distinctly to present the points upon which the judgment below is 
sought to be reviewed. Until we see error in  the judgment, we presume 
it right. 

PER CURIAN. No error. 

Cited:  S. v. Milb, 91 N. C., 593; 8. v. Gardmer, 94 N. C., 957. 

WILLIAM RICHARDSON AXD THE EXECUTORS OF JOHN WALL v. 
EDMUND JONES ET AL. 

1. Where a bond is given to "A. and B. and other obligees," to be paid to the 
said "A, and B.," an action for the breach of this bond cannot be brought 
in the name of A. and B. alone, without joining the others or showing 
that A. and B. are the surviving obligees. 

2. A payment to A. and B. would discharge the obligation; but if payment is 
not made, the suit must be brought in the name of the parties with whom 
the obligation was contracted. 

3. In actions ez contractu the omission to make the proper plaintiffs may be 
taken advantage of on the general issue. 

DEBT, tried a t  Spring Term, 1840, of RUTHERFORD, before Bailey,  J., 
in which the plaintiff, submitting to the opinion of the court, was non- 
suited and appealed to the Supreme Court. The facts are stated by 
the judge who delivered the opinion of the Court. 

Xaunders for plaintiff .  
B y n u m  for defendant .  

DANIEL, J. This was an action for debt on a specialty. Plea, n o n  
est factum. The plaintiffs declared on a bond dated on 16  April, 1823, 
for the sun1 of £3,500, made and executed to William Richardson and 
John Wall as obligees. On the trial, the plaintiffs, to support their 
declaration, offered in  evidence a bond for the same sum and date, but 
executed by the defendants to the said William Richardson and John 
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Wall, Esqrs., "and the rest of the justices assigned to keep the peace for 
Rutherford County," "to be paid to the said William Richardson and 
John Wall." The reading of this bond in evidence was objected to, as 
it appeared to be a bond given to more joint obligees than the one de- 
clared on professed to be. The court rejected the evidence; and the 

plaintiffs were nonsuited, and appealed. 
(297) I f  the obligors, on a breach of the bond, had paid to Richard- 

son and Wall, i t  would have been a good satisfaction and dis- 
charge. But if the obligors failed to pay, as it is alleged they did, then 
the instrument offered in  evidence infornls us that the obligors have con- 
tracted, under their seal, with several other obligees besides Richardson 
and Wall. Those other obligees are not made parties plaintiffs in the 
declaration; nor is there any averment in the declaration that they are 
dead, so as to enable Richardson and Wall to sue as survivors. I n  ac- 
tions e s  contractu, the omission to join as plaintiffs in the writ and dec- 
laration all those that ought to be joined (viz., all the obligees who 
are alive) may be taken advantage of on the trial under the general 
issue. The contract and obligation were made to others besides Richard- 
son and Wall. The words in the contract, "to be paid to the said Rich- 
ardson and Wall," do not restrict the legal force of the deed to those two 
only; but as the contract is made jointly with all the named obligees, 
all must join as plaintiffs in the action. The plaintiffs could have 
averred in  their declaration who were justices a t  the date of the bond, 
and have made them parties plaintiffs, And they could, and ought to, 
have averred the death of any of the obligees, if any had died since the 
date of the bond, to enable the survivors to sue and maintain the action. 
The bond offered i n  evidence was a different one from that described 
in  the declaration, and i t  was properly rejected by the court. 

PER CURIAM. Affirmed. 

Cited:  Iredell v. Barbee, 31 N.  C., 254. 

SAMUEL MITCHELL AND IRVIN DONNELL, EXECUTORS OF PATRICK 
McGIBONEY, v. PETER ADAMS. 

1. The court of probate may accept the renunciation of an executor at any 
time before he has intermeddled with the effects of his testator, even 
after he has proved the will. So of the executor of an executor as to the 
first will. 

2. Where A. died leaving a will, appointing B. his executor, and B., after 
proving the will, died leaving C. and D. his executors, who accepted the 
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trusts of the latter will, and qualified as executors thereof, but without at 
the time renouncing as to the first will, but they never intermeddled with 
the effects of the first testator: Held, that the court of probate had the 
power, years afterwards, to accept their renunciation as to the first will, 
and grant administration cum testamento annexo. 

3. Held further, that these acts, being within the power and jurisdiction of 
the court of probate, could not be incidentally or collaterally impeached 
in any other court, but could only be attacked upan an application to the* 
court of probate to revoke the letters of administration and recall the 
executors. 

4. After probate, an executor cannot renounce at his own pleasure, but can 
only do so by leave of the caurt. 

ACTION on the case, tried before Sash, J., at Fall  Term, 1840, of 
GUILFORD. The plaintiffs declared as executors of Patrick McGiboney, 
to recover a sum of money received by the defendant to the use of the 
plaintiffs as executors. The defendant, among other things, pleaded 
specially "that the plaintiffs have renounced as executors of Patrick 
NcGiboney, and that administration on his estate has been granted to 
one David McGiboney, to whom the. defendant has tendered the money, 
but he has refused to receive it." To the several pleas there was a gen- 
eral replication, and on the trial the plaintiffs, in submission to the opin- 
ion of the court, suffered a nonsuit, and appealed to this Court. 

The following is a statement of the case: 
Patrick McGiboney died, leaving a last will and testament, which 

was duly admitted to probate, and John Cunningham, the executor, duly 
qualified as such. John Cunninghain died, leaving a last will 
and testament, and the plaintiffs, the executors therein named, (299) 
proved the same and were duly qualified, and duly administered 
the effects of this testator. At the time the plaintiffs so qualified as the 
executors of John Cunninghain it was not known to them or any other 
person that there was any estate of Patrick XcGiboney remaining 
unadministered by his executor, John Cnnningham. Some years after- 
wards i t  was discovered that there was property to be administered. 
Whereupon the plaintiffs, without ever intermeddling with said prop- 
erty, went into court and renounced their right to execute the will of 
Patrick McGiboneg, and the court, with their knowledge and consent, 
appointed David XcGiboney administrator de bonis non with the will 
annexed of the said Patrick. The testator, Patrick McGiboney, had 
been a soldier of the Revolution, and, under the acts of Congress, be- 
came entitled to a considerable sum of money; and to collect it, the 
administrator appointed the defendant his agent, who had accordingly 
done so; and this action was brought to recover i t  from him, i t  being at  
the time the action mas brought still in his hands. B recovery was 
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claimed for the plaintiffs upon the ground that they were the legal 
representatives of Patrick XcGiboney, their renunciation being of no 
effect and the letters of administration granted to David NcGiboney 
consequently void. The court ruled that an executor of an executor 
may qualify and take upon himself the executorship of the latter will 
and refuse to execute the will of the first testator, and that the county 
court of Guilford had jurisdiction to accept the renunciation of the 
plaintiffs, and to appoint an administrator de bonis n o n  with the will 
annexed, upon the estate of Patrick McGiboney; and that, as they had 
so done, and such administration was still in existence, not revoked nor 
reversed, the plaintiffs could not recover in this action. 

J .  T.  Morehead for plaintif f .  
G r a h a m  and  B r y a n  for defendants.  

RUFFIN, C. J. It is quite certain that an executor cannot refuse the 
office in part  and undertake i t  in  part;  but if he enter on the duties, 

he is compellable to go through with them. But this is only true 
(300) in  respect of all the burdens imposed on him by the same will; 

for if he be the executor of one who was the executor of a prior 
testator, he may take upon himself the administering of the will of his 
immediate testator, and refuse the other. H a y f o n  v. W o l f e ,  Cro. Jac., 
614; Shep. Touch., 464. The executorship of both wills is not, there- 
fore, one and the same office, but each is a distinct one; and the court 
of probate may allow the, trusts in respect of the two estates to be di- 
vided, a t  least, when that is done in the first instance or at  the time the 
executor takes probate of the will of his immediate testator. The ques- 
tion in this case is nhether it is competent for that court to allow such 
renunciation, so as to found thereon a grant of administration cum tes- 
tamento  annexo, after the executor has once taken probate of the latter 
will, without accompanying that with a refusal of the former. 

We do not see why the court of probate should not have such a power, 
especially before the executor has intermeddled with the effects of the 
first testator. At the time he took probate of his testator's will, he 
might not have known that he had been the executor of the former tes- 
tator; and the purposes of justice or convenience to those interested in 
the first estate, as well as the last, may be promoted by separating the 
administration. Certainly, we think that after the executor has taken 
probate, he cannot, of his own mere pleasure, refuse the office under the 
first will, as he might have done before probate; but he can only re- 
nounce, if a t  all, by the leave and in the discretion of the court. Our 
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inqui1.y is, whether the court has a jurisdiction to receive such subse- 
quent renunciation and disniiss the executor. I f  there be no such power 
in  the court, the grant of administration must be void'; for there is no 
authority to appoint an  administrator where there is an executor. 

Since the two offices are distinct, it follows that the court must have 
the power to receive the renunciation of that one of them which is  in- 
cidental, as i t  were, to the other, if, under the same state of facts, the 
renunciation by the executor of the office under the will of his imme- 
diate testator be admissible. I t  may, therefore, be useful to ascertain 
whether the present plaintiffs. after taking probate of the will of 
C u n n i n g h a m ,  could, before intermeddling with his assets, be ad- (301) 
mitted to renounce, and thereupon be dismissed. 

I t  must be admitted to have been a t  one tinie held as law that if an 
executor intermeddled with the effects, or did any act indicative of the 
intention of taking on himself the benefits and burdens of the will, the 
ordinary had no power to dismiss him and grant administration with 
the will annexed; and that advantage might be taken thereof i n  an 
action by the administrator, by plea, that the will appointed an execu- 
tor, and that he had administered. G m y s b r o o k  v. F o x ,  1 Plow., 280; 
P a r t e n  v. Baseden, 1 Mod., 213. Sothing could be more unreasonable 
than such a doctrine. I t  inlports that the grant of administration is 
not merely voidable, but void; and, consequently, it would not even pro- 
tect a debtor in paying to such an adniinistrator. It might be impos- 
sible for the debtor or the ordinary to ascertain that the executor had 
intermeddled before refusing; and thcrefore the lettcrs of administra- 
tion ought not to be impeached, although it should afterwards conie to 
light that he had thus intermeddled. Hence in  such a case it mas early 
held that, though upon such a discovery the administration was revo- 
cable by the ordinary, yet it was valid until revoked. Went. Off. Ex., 
91. The principle of the rule must be that the fact of the executor's 
renunciation was within the knowledge of the ordinary, and i t s  legality 
and  e f icacy a m a t t e r  fop  t h e  orclinary's cleterminatiom; and, therefore, 
that while his decision stands, it must be respected and received as con- 
clusive. I n  Doyle  v. BZalce, 2 Sch. & Lef., 229, Lord  Reclesdale ex- 
pressed his opinion that the old cases could not be supported on prin- 
ciple, and said that the purport of the modern decisions was that an 
administration after the executor had acted in pais might be repealed, 
but was not a mere nullity, except as a protection to the executor against 
creditors, The executor cannot by such an  administration, founded on 
his own renunciation, discharge himself from liability to cyeditors aris- 
ing out of his acts in administering; yet a'debtor cannot set up the act 
in  pair of the executor to defeat the action. I f  the debtor be 
not allowed to impeach the administration by pleading that (302) 
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matter, as a consequence i t  must be the law that a payment to such an 
administrator is a good discharge to the debtor; at all events, it will be 
so deemed during _the existence of the administration. It is true, the 
grant of administration when there is a will, though unknown, or before 
the renunciation of the executor, i s  void. Abram v. Cumir~ghm,  2 
Lev. 182; 1 Ventr., 393;  Graysbrook v. Pox, Plow., 216. 

I Hard as that rule may operate on debtors or purchasers from the ad- 
1 ministration, i t  yet cannotbe denied, because it arises out of the juris- 

diction to grant administration on the estate of one dying intestate. 
Consequendy, to authorize an adminiwration, there musL be an inresr 
tacy; which is, when there is no will, or a will without an executor. 
But there is a jurisdiction in the ordinary to judge of the validity of 
testaments, and also to dismiss an executor upon his renunciation; and, 
t.herefore, what is done by the ordinary upon a question of either of 
those kinds must, while that tribunal permits it to continue in force, be 
conclusive on all other tribunals and persons. Hence r h e n  a person 
obtained probate, as executor of a forged will, a debtor was protected 
in making payment to him, because, if sued, the debtor could not have 
contested the will nor the propriety of granting probate to the executor. 
Noel v. Wells, 1 Lev., 2 3 5 ;  Allen v. Dundas, 3 Term, 125. 

The same principle embraces the case before us. Whatever regula- 
tions the courts of probate may adopt for their own government for 
receiving the renunciation of the executor and dismissing him; or for 
revoking an administration thereon founded, and recalling the executor, 
they must be exclusively for the consideration of those courts, and of 
such others as may have the jurisdiction of reversal on appeal, or other 
direct control over the decision. As it is unquestionably within the 
province of the court of probate to receive an executor's refusal and 
dismiss him, and found thereon a grant of administration cum testa- 
mento annexo, such a grant cannot be incidentally and collaterally im- 

peached in another court, upon the ground that the executor 
(303)  ought not to have been dismissed. Why should that be inquired 

into in  another court? How can it be? I f  the executor ought 
.4 

not to have been dismissed, let the application be made to the court of 
probate to recall him. But, as the fact of the renunciation must be 
known to the ordinary, and he is also to judge when an executor may 
be dismissed, in other courts the renunciation of the executor, recited 
in the letters of administration, must be presumed to have been really 
made and rece~ived, and also to have been made in apt t"ime and effectu- 
ally: although the court of probate may, upon its own principles, have 
the power or be under the obligation to compel him to assume the office 
again. Factum valet, quod fieri non debuit, as has been said. Sup- 
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posing, therefore, that this administration might and ought to be called 
in, yet until that be done the present plaintiffs cannot, in the face of 
their renunciation of record, state themselves to be executors to the 
prejudice of those who have acted on the faith of that renunciation. 

I t  would seem, however, that the administration ought not to be 
revoked, according to the modern established course of the English 
ecclesiastical courts. An executor is now allowed to renounce a t  any 
time before lie has actually administered goods of the testator. I n  
Jackson v. TVhitehead, 3 Phil., 577, the executor, contrary to an old 
case in 1 Vent., 335, was permitted TO renounce after taking the oath 
of office; he not having intermeddled with the effects, and the probate 
not having passed the seals. A"+ John iVicholl said that he had looked 
through a great number of cases, and found none where the court re- 
fused to dismiss except on the ground that ithe party had intermeddled 
with the effects. That, indeed, is assuming the whole responsibility of 
executor, and the court ought not to embarrass creditors and others by 
dividing the responsibility. So, when an executor renounced, and an 
administrator was appointed and sworn, the executor was allowed to 
retract and take probate at any time before the grant passed the seals, 
o r  other letters were actually issued, XcDonell v. Prendergast, 3 
Hagg., 212, and in that case it is especially said that swearing is not 
intermeddling. But a still stronger case is that of Xeek v. Gur- 
tG, 1 Hagg., 127. ITere probate of a will was actually taken by (304) 
two executors and an executrix, who was a married woman living 
apart from her husband; and the action of the executors being embar- 
rassed by the necessity of the husband's joining in some transfers of 
stock, and the feme not having intermeddled with the deceased's effects, 
and no suit having been commenced by or agaihst the executors in 
respect to the estate, the court, on the application of the parties, revoked 
the probate before granted and decreed a new probate to the two execu- 
tors by themselves, with a power reserwd to the executrix. 

Thus it is seen that not only has the court of probate power to dis- 
miss the executor and grant administratidn in the case of an inter- 
meddling in pais by the executor, but i t  is also competent to do so where 
there has been nothing but the formal assumption of the ofice in the 
court of probate, without any intermeddling with the effects. I t  is not 
for us now to say how far  the purposes of justice or convenience to the 
parties made i t  discreet or proper in this case to admit the present 
plaintiffs to renounce, or might require the court of probate to revoke 
what was then done, as the question before us concerns the jurisdiction 
or power only of the court. Upon that point our opinion is that, upon 
authority and also from a due regard to the security of those who are 
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obliged to deal with the administrator, the subject was within the juris- 
diction of the county court, and, consequently, that the administration 
is not void. 

PER CURIAM. AfErmed. 

Cited: Sawyer v. Dozier, 27 N.  C., 101; Springs v. Erwin, 28 N.  C., 
30; Hartsfield v. Allen, 52 N.  C., 440. 

(3051 
SAMUEL FLEMING v. JACOB L. STRALEY. 

Where the question was one of domicile at the date of the writ, and the de- 
fendant proved that the plaintiff, before the date of the writ, had gone 
from one county to another, and wished the jury to infer from this an 
abandonment of his former home, the testimony of a witness who swears 
that "this was not regarded in his (the plaintiff's) father-in-law's family, 
where the plaintiff resided, and where the witness, a member of the 
family, also resided, as an abandonment of the plaintiff's then place of 
residence," is admissible; for it does nat appear that the witness came to 
his knowledge by the ez parte hearsay of any of the members of the 
family, but he may have derived it from other facts apparent at the time 
to the family. 

DEBT, tried at  Spring Term, 1840, of BURKE, before Null, J., the writ 
having been issued from and returnable to the Superior Court of Burke, 
directed to the sheriff of Yancey, and executed by him. The defendant 
resided in Yancey County. -4t the return term the defendant pleaded 
that at  the time of issuing the writ the plaintiff was a resident of Yan- 
cey, and not of Burke County; to which there was a replication. Upon 
the trial of this issue, i t  was proved that the plaintiff formerly resided 
a t  his father-in-law's, in the county of Burke. At the trial the plain- 
tiff was a resident of Yancey. A good deal of testimony was offered 
by both parties i n  relation to the period when the plaintiff established 
his domicile in Yancey. It appeared in evidence that about the time 
the writ issued the plaintiff, mith his wife and one of his children, went 
from his father-in-law's, in Burke, leaving one of his children behind 
him, to Burnsdle ,  in  Yancey, where he and the family he took with 
him remained about two weeks, living, during that time, in  a house 
which the plaintiff there owned; that after the expiration of that time 
he returned with his family to his former abode, in Burke, where he 
remained about two or three weeks, when he again went to Burnsville, 
where he has since continued to  reside. 

A brother of the plaintiff's wife was examined as a witness by 
(306) the plaintiff. H e  stated that when the plaintiff, with his wife 
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and child, left his father-in-law's, about the time of issuing the writ as 
before stated, he accompanied them. He further stated that the plain- 
tiff's departure, on this occasion, from hia father-in-law's, was not re- 
garded, in his father-in-law's family, as an abandonment of the plain- 
tiff's then place of residence, but merely as a temporary visit to Burns- 
ville. This last testimony of the witness was objected to by the defend- 
ant's collnsel, but admitted lop the court. The jury returned a verdict 
for the plaintiff; a motion was made by the defendant for a new trial 
because improper testimony had been admitted; but the motion was 
overruled by the court, and judgment rendered for the plaintiff. From 
this judgment the defendant appealed to the Supreme Court. 

Saunders for plaintiff. 
No counsel for defendant. 

DANIEL: J. The writ was in debt on 29 April, 1839, returnable to 
BURKE. Plea in abatement, that on the day of issuing the writ neither 
the plaintiff nor the defendant was a resident of the county of Burke. 
On the trial of the issue a brother of the plaintiff's wife deposed that 
when the plaintiff first went to Yancey from Burke (as stated in the 
case) i t  was not regarded in his father-in-law's family (where the plain- 
tiff then resided) as an abandonment of the plaintiff's then place of 
residence. We are asked whether this evidence is admissible. The de- 
fendant had not proved any declaration made by the plaintiff of his 
then abandoning his domicile in Burke, but he had offered in evidence 
certain facts from which ha wished the jury to presume an abandon- 
ment by the plaintiff of his domicile in Burke at  the date of the writ. 
To repel an inference of that kind from the facts proved by the defend- 
ant, the evidence objected to was offered by the plaintiff to show how 
the family in which he was then living regarded this movement of his. 
How the witness derived his knowledge of the impression of the 
family is not stated. He may have 90 understood i t  from the (307) 
conversation which passed between the plaintiff and the members 
of the family at the time of his setting off for Yancey, or from the con- 
duct of the plaintiff and family, or from the plaintiff's leaving neces- 
sary articles of property, etc. I t  does not appear that the witness came 
to this knowledge by the e z  parte hearsay of any of the members of 
the family. We are of opinion that what the witness deposed to was a 
fact pertinent and proper to go to the jury to repel the presumption at- 
tempted to be raised by the evidence given in by the defendant. 

PER CURIAM. No error. 

Cited: Dakal  v. Whitfield, 44 4. C., 297; Fultoa v. Roberts, 113 
N. C., 426. 
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I DAVID NOWLAND v. THOMAS MARTIN. 

One surety cannot sustain an action against his cosurety for money paid for 
the principal, unless he has actually paid the money, or what is equiva- 
lent thereto. Even a note, given by an agent of the surety in the agent's 
own name, will not support the action, although that note was received 
by the creditor in satisfaction of his demand. 

A s s u n r ~ s ~ ~  for money paid, etc., tried at Fall Term, 1840, of RUTHER- 
FORD, before Bailey, J. Under the instruction of the court there was a 
verdict for the plaintiff, a new trial moved for, and the motion over- 
ruled, a judgment for the plaintiff an'd an appeal therefrom by the de- 
fendant to the Supreme Court. 

The transaction out of which this suit grew, and the facts in  relation 
to it, were precisely the same as in  Br&en&ne v. Martin, ante, 286, ex- 
cept that the note given in this case in  satisfaction of the debt and 

accepted by the creditor was given by the agent of the plaintiff 
(308) in his own name, and not by the defendant. 

Hoke and Saunders for  plainti f i  
Rynuw~ for defendant. 

RUFFIK, C. J. The facts in the case are precisely the same as those 
in the case of Briciendine v.  Martin, ante, 286, except that the present 
plaintiff did not give to the creditors his own note for. one-half of their 
debt, hut his son Hardin Nowland, as his agent, settled the business for 
his father, and gave his (Hardin's) note to tho creditors. 

The court mTaq of opinion that, as the son acted as the agent of his 
father in settling the debt by his note, the father could maintain the 
action for money paid. 

We do not perceive snp ground of discrimination between this case 
and that of Ih-ise.rzdini: sgalnst the same defendant. I f  the son had 
interfered officio~isly, of course the father could sustain no action. But, 
no doubt, the son acted under the father's authority, and gave his note 
on behalf of his father and instead of his father's. Still the father has 
paid no money, either to the original creditor or to the son. After all,, 
there is but a security outstanding for the debt; and as yet the surety 
i s  nothing out of pocket, but only liable for the money. 

PER CURI-4~. Venire de novo. ' 
Cited: Ponder 11. Carter, 34. N. C., 243. 
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J O N A S  J E N K I N S ,  JK., v. J E S S E  C. COCKERHAM. 
(309) 

1. Parol evidence may be received to show when a writ issued. The act of 
Assembly directing the clerk to mark the day of issuing process is only 
directory, and does not exclude other evidence. 

2. In an action of slander the defendant cannot, to support his plea of justifi- 
cation, give evidence of transactions or conversations between himself 
and others, to which the plaintiff was not privy. 

3. In an action of slander, in which the defendant is charged with having 
imputed perjury to the plaintiff, the plea of justification is not sustained 
i f  the jury are satisfied that the plaintiff was honestly mistaken in what 
he swore to. In such an action the plea of justification must contain all 
the averments which, i f  true, constitute the crime of perjury. 

ACTION on the case for slander, tried a t  Fall  Term, 1840, of HAY- 
WOOD, before Bailey, J. The declaration set forth, in substance, that 
the defendant had charged the plaintiff with swearing to a lie, upon the 
trial of an indictment against the defendant for a misdemeanor. The 
defendant pleaded the general issue, statute of limitations, and justifica- 
tion. The plaintiff proved the speaking of the words by the defendant, 
and than offered to prove by par01 the day on which the writ issued, 
there being no date of its issuing marked upon the writ. The defendant 
objected to this evidence, but it was admitted by the court. 

The defendant, to sustain his plea of justification, offered proof of 
what the plaintiff more, upon the trial of the indictment against him, 
the defendant, for the purpose of showing that the plaintiff swore falsely 
and corruptly. I t  mas in  proof that the defendant Cockerham had 
issued his warrant as justice of the peace against one George 
Southerland and Ann Chambers, charging them with fornication (310) 
and adultery; that he examined witnesses touching their offense, 
and caused them to enter into recognizances with sureties for their 
appearance at the next county court; that the warrant and recognizances 
were placed in the hands of one Benjamin M. Enlow, deputy sheriff, by 
said defendant, with directions to be delivered to the county attorney; 
that the plaintiff' was one of the sureties of the said Southerland and 
Chambers; that afterwards, on the same day, the warrant and recog- 
nizances were burnt by the said Enlow, Southerland, and Chambers. 
-4 short time before they were burnt, an agreement was made to burn the 
papers, the plaintiff being present and not objecting. 

The defendant was indicted for corruption in his office as a justice of 
the peace, in procuring and directing the papers to be burnt, etc. The 
defendant proved that the plaintiff swore upon the trial of this indict- 
ment that he, the defendant Cockerham, examined some of the witnesses 
before him on the trial of Southerland and Chambers, and, before he 
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concluded the examination of all the witnesses, stopped and said there 
was no evidence to bind them over to court. The plaintiff furthermore 
swore that he and the defendant, a few minutes after the trial, met 
under a tree, and the defendant then stated to him that there was no 
evidence to bind the parties; that it would become a county charge, and 
that the warrant and recognizances might be burnt. The defendant then 
offered proof that, when he stopped the examination of the witnesses 
aforesaid, he said he had sufficient proof to bind the parties, and he did 
bind them. The defendant's counsel then proposed to show that Cocker- 
ham commenced a prosecution against Enlow and Southerland for burn- 
ing the papers, before the prosecution was commenced against him; and 
also proposed to show that the defendant was applied to, in a short time 
after the conversation with Jenkins, he: (Jenkins) not being present, by 
one Angel, to permit the parties to compromise and stop the proceedings 
against Southerland and Chambers, and that he refused. This evidence 

x7as objected to, on the ground that the prosecution instituted by 
(311) the defendant mas not against the plaintiff, and that the declara- 

tion proposed to be given in evidence was not in the presence of 
the plaintiff. The evidence was rejected by the court. His  Honor then 
charged the jury that if the words contained in  the plaintiff's declara- 
tion mere spoken by the defendant to the plaintiff, and that within six 
months of the issuing of the writ, they should find a verdict for the 
plaintiff, unless they should be satisfied that the defendant had sustained 
his plea of justification; that if the plaintiff, in what he swore on the 
indictment, mas mistaken, but not willfully and corruptly so, the plea 
was not sustained; but that, if the plaintiff had sworn falsely and cor- 
ruptly, they should find for the defendant. There was a verdict for the 
plaintiff. A motion for a new trial was made by the defendant's coun- 
sel because of the rejection of proper testimony, and especially upon the 
ground of misdirection by the court. He  contended that if the defend- 
ant proved that the plaintiff had sworn falsely, his plea of justification 
was sustained, and it was not necessary for him to prove that he swore 
corruptly and falsely, but that i t  was for  the plaintiff to show that, 
although mistaken, he was not corrupt. The motion for a new trial was 
overruled and judgment rendered for the plaintiff from which the de- 
fendant appealed to the Supreme Court. 

Francis for plaintiff. 
No counsel for defendant. 

i 

DANIEL, J. Three questions arise in this case: First, whether parol 
evidence could be received to show when the writ issued. We are of the 
opinion that the court was correct in overruling the objection to this 
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evidence. The act of Assembly directs the clerk to mark the day of 
issuing process; this is only directory under a penalty; there is nothing 
in the act confining the proof of the time to the mark of the clerk on 
the writ. I t  was a fact to be proved by the best evidence the nature of 
the case admitted. Boyden v. Odeneal, 12 N.  C., 171. Secondly, to 
support the plea of justification, the defendant tendered evidence to 
show that he had commenced a prosecution against Enlow and Souther- 
land for burning the papers, before the prosecution had been 
commenced   gain st him. And h e  also proposed to show that he (312) 
was applied to by one Angel to permit the parties to compromise 
and stop the proceedings, and that he refused; and this, a short time 
after the conversation with Jenkins, but he, Jenkins, not being present. 
We are of the opinion that this evidence was properly rejected. Hamil- 
t o n  v .  Smi th ,  19 N.  C., 274, was an action for slander, and we then held 
that transactions between the defendant and others, to which the plain- 
t i e  was in no way privy, were not admissible i n  evidence against the 
plaintiff. I n  Murphy  v .  McNeil ,  19 N.  C., 244, we held that one party 
cannot give in  evidence a conversation betveen himself and a third per- 
son in the absence of the other p a ~ t y .  I n  Robemon v. Devane, 3 N.  C., 
154, it was held that after declarations of a party shall not be received 
to explain his former transactions. These authorities induce us to think 
that the decision of the judge was correct. Third ly ,  the judge charged 
tbe jury that if the plaintif? was mistaken in what he swore to on the 
indictment, the plea of "justificatior~" was not sustained. We hold that 
the judge's instruction in  this respect was correct. The defamatory 
words complained of charged upon the plaintiff the crime of perjury, 
and the plea of "justification" would have been essentially bad if it had 
not contained all the averments which. if true. established the crime of 
perjury-a willful, corrupt, and false swearing. See 3 Chitty on Plead., 
1033. And it was essential for the support of the plea to prove all its 
material allegations. 

PEE C URIAM. No error. 

(313) 
DEN EX DEM. HENRY W. SKINNER AND ELIZABETH. HIS WIFE. v. 

FRANCIS FLETCHER. 

1. Where a commission issued, by order of a county court, to take the private 
examination of a fe?ne covert as to her execution of a deed, the recital in 
the commission that "it has been represented to our said court that M. W. 
(the feme covert) is indisposed, so that she cannot travel to our said 
court," etc., is as effectual as i f  the same recital had been made in the 
order of the court directing the commission to issue. 
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2. The words "indisposed, so that she cannot travel," etc., taken in reference 
to the subject-matter, must mean "unable to travel from sickness." 

3. Where the commissioners certified that they took "the private examina- 
tion" of the f eme  covert, and that she acknowledged that "she executed 
the deed without any compulsion from her husband or any other person," 
this is sufficient, without saying that she was examined "privily and 
apart from her husband." 

4. On the subject of the examination of fenzes covert, as to the execution of 
deeds, the phrases "privy examination," "private examination," and "ex- 
amination separate and apart from her husband," are indifferently used 
in our acts of Assembly. 

EJECTMENT, tried at Fall Term, 1840, of PASQUOTANK, before Bat- 
tle, J .  The defendant set up title under a deed executed to him by 
Wijliam W. Freshwater and Narv, his wife, in 1824, and i t  was' admit- 
ted that at  the date of that deed the title in  fee simple was in the said 
Mary. The only question was whether that deed had been so proved as 
to pass the title of the feme covert. The deed was in  the usual form. 
The probate was as follows: First, an entry on the records of the couri 
in the following words: 

STATE O r  N O R T ~  C A R O L I N A - P ~ S ~ U O ~ ~ ~ ~  County. 
September Term, 1824. 

This deed of bargain and sale from William W. Freshwater and wife 
to Aaron Fletcher was exhibited and acknowledged in open court by 

William W. Freshwater, and on motion ordered that Ambrose 
(314) Knox and Thaddeus Freshwater, esquires, be directed to take the 

private examination of Mary Freshwater, the wife of the said 
William, as to her voluntary assent thereto, and make report to Decem- 
ber t e r n  next. 

Teste : CHARLES GRICE, Clerk. 

By virtue of which order a commission issued from the said court in 
the following words, to wit: 

State of North Carolina, to  Ambrose ZZnox and Thaddeus F~eshzuater, 
Esquires, justices of the pcace for the coanty of Pasquotank-Greet- 
k g :  
Whereas Aaron Fletcher hath produced a deed of conveyance made to 

him from William W. Freshwater and Mary, his wife, of a certain tract 
or parcel of land lying and being in the county of Pasquotank, in the 
State aforesaid, and procured the same to be proven in  the court of the 
said county of Pasquotank, and it being represented to our said court 
that Mary Freshwater, the wife of the said William W. Freshwater, is 
indisposed, so that she cannot travel to our said court to be privily ex- 
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amined as to her free consent in executing the said conveyance, know ye 
that we, in  confidence of pour prudence nnd fidelity, have appointed YOU 

and by these presents do give unto you or any two of you full power 
and authority to take the private examination of the said Xary  Fresh- 
water, wife of the said William W. Freshwater, concerning her free con- 
sent in executing the said conveyance. And therefore we command you 
or any two of you, that at such certain day and place as you shall think 
fit, you go to the said Mary Freshwater, if she cannot conveniently come 
to you, and, privily and apart from her husband, examine her, the said 
Mary Freshwater, whether she executed the said conveyance freely and 
of her own accord, without fear or compulsion of the said William W. 
Ereshwater, her husband; the examination being distinctly and plainly 
written on the said deed or on some paper annexed thereto ; and when you 
have so taken the said examination, you are to send the same, closed up 
under the seal of you or any two of YOU, together with this writ, to our 
said court, to be held for the said county of Pasquotank, at the 
courthouse in  Elizabeth City, on the first Monday of December (315) 
next ensuing. Witness, Charles Grice, clerk of the said court, at  
Elizabeth City, 6 September, 1824, and in 49th year of our Independ- 
ence. CHARLES GRICE, Clerk. 

Upon this writ the said commissioners returned as follows, annexing 
the commission and the return to the deed, to wit: 

Agreeable to the within commission to us directed, we have proceeded 
to take the private examination of Mary Freshwater, wife of William 
W. Freshwater, relative to hcr voluntary assent i n  the execution of the 
annexed deed, who saith she did execute the same without any compul- 
sion from her husband or any other person whatever. Given under our 
hands and seals this 6 November, 1824. 

, 4 1 6 ~ ~ 0 ~ ~  KNOX, [SEAL] 

THADDEUS ~ E S H W B T E R .  [SEAL] 

The clerk then entered upon his record as fo!lows, to wit: 

STATE OF XORTFI CAROLINA, Pasqnotank County-ss. 
Decenlber Term, 1824. 

An~brose Knox and Thaddeus Freshwater, esquires, to whom the 
within commission issued, directing them to take the private examina- 
tion of Mary Freshwater, n-ife of William W. Freshwater, report that 
she acknowledged to have signed the same of her own free will and 
accord, and srithout any compulsion from her said husband. Ordered 
to be registered. 

Teste : CHARLES GRICE, Clerk. 
Vol. 23-16 241 
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And on the deed was indorsed the following certscate from the reg- 
ister : 

Registered in the registcris office of Pasquotank County, 13 January, 
1825, in book X, pages 127, 128, and 129, by 

JOHN C. EHRINGHAUS, P. Reg. 

A verdict mas takcn for the plaintiff, subject to the opinion of his 
Honor whether the defendant had acquired the title of Mary Fresh- 
water. IIis Honor being of opinion that the deed as proved did not pass 
the title of the f e m e ,  gave judgment for the plaintiff, from which the 
defendant appealed to the Supreme Court. 

(316) A. M o o r e  for  p la in t i f f  
Kinney for de f endan t .  

DA~IBL,  J. The order of the county court, granting a commission to 
take the private examination of the fenze cover t  to the deed given by 
Freshwater and his wife to the defendant, does not contain any sugges- 
tion that she was "so infirm" that she could not travel to court to be 
examined. But the commission which issued upon that order contains 
these words, "and i t  being represented to our said court that Mary 
Freshwater, wife of said T;lrTilliam Freshwater, is indisposed, so that she 
cannot travel to said court, etc." The commission was executed by the 
commissioners and duly returned, and the court ordered the deed, the 
commission, and report to be ~cgistered, which was done accordingly. 
The word indisposed has two meanings: i t  may mean unwilling to 
travel, or it may mean unable to travel from sickness. The latter mean- 
ing must be assigned to the word when we read i t  in connection with its 
context. The county court is limited in  its power to grant commissions 
of this kind, and therefore it is necessary that the proceedings should 
show that the court acted within the sphere of its limited jurisdiction, 
as no intendment would be made that it had so acted. I n  Fenner v. 
Jasper, 19 N.  C., 34, a remark fell from the Court which would seem 
to imply that the suggestion shodd appear in the order made by the 
court; but i t  is afterwards distinctly stated that the suggestion must 
appear either in the order or the commission. The case, we still think, 
was correctly decided, for there was not a proper fact suggested, either 
in the order or the commission. I n  the case now before us we are of the 
opinion that the proceedings of the county court do shorn that they acted 
within the limits of the power given them by the acts of the Assembly. 

Another objection to the validity of the deed arises upon the report 
or return of the commissioners. The report is not couched in  definite 
or precise language; but we think, nevertheless, the meaning of i t  
cannot be well misunderstood, and, fairly considered, it is a fulfill- 
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ment of the demands of the act of Assembly. The commissioners, (317) 
in  their report, say that they proceeded to take the private exam- 
ination of Mary Freshwater, relative to her voluntary assent in the 
execution of the annexed deed, and on the said private examination as 
to her voluntary assent they received this answer, "that she did execute 
the same without any conipnlsion from her husband or any other person 
whateyer." which answer could not be true unless she executed the deed 
without the physical or moral force of her husband or any other person; 
and therefore she executed i t  voluntarily and of her own free will. The 
words of the act passed in  1751, see. 3 (Rev. Stat., ch. 37, see. 10)) run 
thus : "And such deed acknowledged before them (commissioners) after 
they haye examined her privily i n d  apart from her husband, touching 
her consent," etc. The phrases '(privy examination," '(private examina- 
tion," and "examination separate and apart from her husband," are 
indifferently used in  our acts of Assembly, when speaking of the exam- 
ination of a ferne covert, touching her voluntary assent to the execution 
of a deed; as in the ancient law respecting her examination on acknowl- 
edgment of a fine, to convey one and the same idea, an examination 
"when delivered from her husband, and therefore her judgment free." 
Hearle v. Greenbank, 2 Atk., 712. It is enough that the commissioners 
have certified that the examination was private. 

I t  seems to us, therefore, that the deed was sufficiently executed and 
sut-henticated to pass the laiid. 

PER CURIASI. 

Cited: Pierce v. Wanett, 51  N. C.,  169. 

New trial. 

T H E  STATE OF NORTH CAROLINA TO THE USE OF C. W. BUCKLEY v. 
HENRY G. HAMPTON. 

1. A creditor who has an execution in the hands of a sheriff has a right to 
recover from him such a proportion of the value of the property which 
ought to have been sold, as would, if there had been a sale according to 
the duty of the sheriff, have been applicable to his execution. 

2. It  is not only the duty of the sheriff, when he receives a fieri facias, to 
seize property, if he can find it, but it is also his duty to sell the property 
seized before the return of the writ, unless he have some lawful excuse 
for not doing so-such as the want of time or of bidders, or the indul- 
gence of the creditor. For a failure in this respect he is liable to an 
action on his official bond, in which there must be a recovery of, at least, 
nominal damages. 
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DEBT, tried a t  SURRY, before Pearson,  J., a t  Fall  Term, 1840. The 
plaintiff declared on the official bond of the defendant as the sheriff of 
Surry, and assigned as a breach that he had not sold property levied on 
to satisfy an execution, a t  the instance of C. W. Buckley, the relator in 
this case, against one Dabney Walker. The jury found a special verdict, 
upon which his Honor rendered judgment for the defendant, from which 
the plaintiff appealed to the Supreme Court. 

The facts of the case, so far as they are material, are set forth in the 
opinion delivered in this Court. 

B o y d e n  for p l a i n t i f .  
J .  T. Morehead for defendant .  

RUFE'IN, C. J. This was an action of debt on the official bond of the 
defendant as sheriff of Surry County; and the breach assigned is for not 
duly executing a writ of fieri facias, in  favor of the relator against one 
Walker for $1,192 and costs, by a sale of property taken thereon by the 

sheriff. The plea was "conditions performed,') and issue was 
(319) taken thereon. On the trial a case was stated on which the jury 

found a verdict for the plaintiff for the whole amount of the 
relator's debt and costs, but subject to be corrected by reducing the dam- 
ages to 5 cents if, in the opinion of the court, the relator was entitled 
to nominal damages only; or to be set aside and a verdict entered for 
the defendant if, in the opinion of the court, the relator had sustained 
no injury and was not entitled even to nominal damages. 

The following is the substance of the case reserved: The relator r e  
covered a judgment against Walker in the Superior Court of Surry on 
the first Monday of September, 1836, and thereon issued a fieri facias, 
and delivered i t  to the sheriff on 17 November, 1836. On 15 December, 
the sheriff indorsed thereon a levy in  these words: "Levied on 1,300 
acres of land, adjoining T.  B. Wright and others, in seven different 
tracts; three negroes, Dinah, Rachel, and Martha; a yoke of steers and 
cart, 5 head of horses, 20 head of hogs, 8 head of cattle, and all the 
defendant's household and kitchen furniture subject to older executions 
previously levied." And a t  March Term, 1837, returned the writ with 
that indorsement and nothing more. The plaintiff then commenced thip 
action. The property mentioned in  the return was not of greater value 
than the sum of $2,000. At the time the relator's execution was de- 
livered, and a t  the time of its teste,  the sheriff had in  his hands writs 
of fieri facias,  a t  the suit of other creditors of Walker, bearing teste 
before that of Buckley, to the amount of about $10,000, which the sheriff 
had levied on the same property, and on which he did not sell, because 
the creditors therein instructed him not to do so. On these writs the 
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sheriff returned the levies, and that "the plaintiffs had indulged." At  
the same time the sheriff had in his hands other writs of fieri facias, 
bearing teste before that of Buckley, to the further amount of near 
$10,000, which he had also levied on the same property, and on which, 
without any directions from the plaintiffs therein, he omitted to sell, and 
made a return of the levies and ('Not satisfied." After the institution 
of this suit the sheriff, on writs of venditiolzi exponas, founded on his 
returns before mentioned, made a sale in the summer of 1837, 
and paid the money into court, where the whole of it was applied (320) 
to the executions that were older than the relator's. 

The counsel for the plaintiff contended that the class of creditors who 
had directed the sheriff not to proceed on their executions to a sale 
thereby lost their priority, and that the sheriff should have sold on the 
relator's execution and satisfied i t ;  and, likewise, that the delay of the 
sheriff, and his neglect in not proceeding on the writs of the other cred- 
itors, who did not instruct him not to sell, gave those creditors their 
remedy against the sheriff, and mas as injurious to the relator as if the 
sheriff had acted upon instructions, and not upon his own responsibility; 
and therefore that those executions did not protect him against the 
relator. For  which reasons it was insisted that, as the property seized 
was of greater d u e  than the relator's claim, the verdict should stand as 
first given by the jury. The eourt, admitting that the indulgence given 
by the first class of creditors did deprive them of their preferable right 
of satisfaction, was of opinion that the second class of creditors did not 
lose their priority by the negligence of the sheriff; and, as the property 
mas not of value suficient to satisfy those creditors, that the relator 
would not hare been entitled to any part of the money that would have 
been raised by the sale if one had been made. For  which reasons the 
court was further of opinion that the relator had sustained no damage 
from the failure of the sheriff to sell, and therefore could not maintain 
an action therefor, and directed a verdict and judgment to be entered 
for the defendant, from which the relator appealed. 

We concur in the opinion that the relator was not entitled to retain 
his ve~dic t  for his debt and costs. Upon the principle insisted on for 
him, the sheriff made himself liable to the whole second class of cred- 
itors and to the relator for about $11,000 by not selling property to the 
vdue  of $2,000. But that cannot be true. At  the utmost a creditor is 
entitled to recover from the sheriff such a proportion of the value of the 
property which ought to have been sold as mould, if there had been a 
sale according to the duty of the sheriff, have been applicable to the 
execution of that creditor. NOW, the other creditors, who did 
not interfere with the due execution of their writs, no more lost (321) 
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their rights, as against the property, by the neglect of the sheriff to sell 
on them, than the relator lost his right by the sheriff's default on his 
writ. Each can recover from the officer the damages sustained by him- 
self from the consequences to him of the default. I f  the sheriff had 
made no default here, but had sold the property, the proceeds would 
have gone to those creditors who had been more diligent than the relator 
in getting execution, and who, not more than himself, had impeded the 
action of the sheriff thereon. Indeed, under the circumstances here, the 
sheriff might have refused to consider the property as seized under the 
relator's execution, and have well returned nulls bo?za. The relator has 
therefore sustained no substantial loss, and could not justly claim more 
than nominal damages. 

But clearly we think he is entitled to nominal damages. Wherever 
one person binds himself to another by contract to do a particular act, 
or is charged by the law to perform an act as a duty to another person, 
in either case the nonperformance is, legally speaking, necessarily an 
injury to the person to whom the duty ought to have been performed; 
and for every injury the law intends some recompense, though for some 
it  may deem a nominal recompense adequate. I n  this case the sheriff 
might justifiably have returned n d l a  bona. H e  did not think proper to 
do so and take the risk of an action for a false return, but he chose to 
ievy the relator's execution on the propeity, and thereby to admit that, 
after satisfying preferable esecutions, there might be something left to 
be applied to the relator's satisfnction. Now, it is not only the duty of 
a sheriff, when he receires a fiwi fn~ias ,  to seize property if he can find 
it, but it is also his duty to sell the property seized before the return of 
the writ, unless he have some lawful excuse for not doing so, such as the 
want of time or of bidders, or the indulgence of the creditor. Herc 
there was no sale, nor any excuse for not selling; and therefore an action 
arose to the relator, upon the return of the writ, which was not defeated 

by the subsequent e-rents. I t  is no answer to his claim for dam- 
(322) ages that he would h n e  received none of the proceeds of a sale 

if it had been made, for it is for the benefit of the creditor to 
know even that In apt time. I t  may salre him, if nothing else, the use- 
less expense of another execution on his judgment. At all events, he has 
a right to know all that can be done on his execution and what is the 
state of his debt, in  order that he may adopt such other means for its 
recovery as the knowledge of what has been done may suggest. I n  
NCROP, u Evans, 18 N. C., 213, it was held that not returning an execu- 
tion, ,simpliciter, gave the plaintiff an action, though it entitled him to 
but nominal damages. That was on the same principle which governs 
the present case. A sheriff is bound to sell goods seized, or to attempt 
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to sell them; and for a failure to do either, he is certainly liable to the 
plaintiff's action, in which there must be a recovery of nominal damages 
at  the least. 

Our opinion, therefore, is that the judgment must be r e v e r ~ d ,  and the 
verdict for the plaintiff reinstated, but the damages reduced to 5 cents; 
for rvhich, and the costs, there must be judgment against the defendant. 

PER CURIAM. Reversed. 

Cifed:  Buckley u. Hamptcn, post, 323 ; Erunhild v. Potter, 107 N. C., 
419. 

CONSTANTINE W. BUCKLEY v. HENRY G.  HAMPTON. 

1. A return by a sheriff on a fieri facins that "he has levied on goods, subject 
to  older executions," without saying whether he had sald the property 
seized or still had it in his hands, or, if the latter, why he had not sold- 
whether for want of bidders, or of time, or other sufficient excuse-is not 
a "due return," because it does not answer the writ. 

2. The sheriff who makes such a return is, therefore, liable to the fine of $100 
imposed by the act of 1777 (Rev. St., ch. 109, see. 18)  for not making due 
return of process placed in his hands. 

SCIRE FACIAS against the defendant as sheriff of SURRY, for not 
making due retur; of a f i~r i  facias directed to him and placed 
in his hands a t  the instance of the plaintiff against one Dabney (323) 
Walker. The sheriff returned on this execution, "Levied" (on 
certain propwty, mentioning it) ,  '(subject to older executions." It ap- 
peared on the trial that the property levied on was worth about $2,000, 
and that the defendant, as sheriff, had in  his hands executions entitled 
to preference over the plaintiff's to the amount of $10,000, under some 
of which the property was afterwards sold and the proceeds applied to 
the prior or preferred executions. The cause was tried before Pearson, 
J., who was of opinion, from these facts, that the sheriff was not subject 
to an amercement for not selling a t  the instance of the plaintiff, because 
there were other executions having a priority of lien to an amount much 
more than all the property of ~ i l k e r  could have been sold for, and if 
there had been a sale, plaintiff would have been entitled to receive noth- 
ing, and so was not damnified, and the defendant might have returned 
"nulla bond'; and the judge quashed the scirs facias, from which judg- 
ment the plaintiff appealed. 

Royden for plaintif. 
J. T. Morehead for defendant. 

RUFFIN, C. J. This is a wire f a c h  against the sheriff of Surry 
County, to obtain execution of a fine of $100, in which he had been 
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amerced nisi for not making due return of a writ of jieri facias a t  the 
instance of Buckley against one Walker, returnable to March Term, 
1837, of the Superior Court. 

The execution in question is the same that is mentioned in  the action, 
determined a t  the present term, which was brought on the official bond 
of the defendant by Buckley as relator. (See ante, p. 318.) 

Upon the return of the execution of Buckley, and upon the other facts 
as stated in the case reserved in the other cause, which the parties to the 

present proceeding admit to be true, the court was of opinion that 
(324) the sheriff was not subject to the amercement, because there were 

other executions to an amount much larger than the value of all 
the property of Walker, which were entitled to a priority over Buck- 
ley's; for which reason the sheriff might properly have returned nulla 
bona. The court, therefore, quashed the s c i ~ e  facias, and Buckley ap- 
pealed. 

The decision was, in our cpinion, erroneous, and must be reversed. 
His  Honor, we think, mistook the question in the case. I t  was not what 
return the facts, as really existing, would have authorized the sheriff to 
make, or what damage mas done to the plaintiff by the acts of the sheriff, 
or by hi., return as made. Rut the question was singly, whether the 
return as made was such as a sheriff, according to the law and his duty, 
ought to make-in other words, whethw the sheriff "made due  return" 
of the writ, as by the act of 1777 he is bound to do. If he had returned 
nul la  hona, that would have been "due return." I t  is a return known to 
the law, and is a full answer to the precept. The court, therefore, would 
bave received it without regard to its being true or false, and, if false, 
leave i t  to the party injured to seek his redress by an action. But the 
sheriff did not return n z d l ~ .  honn. On the contrary, he returned goods 
bubject to older executions, without saying whether he had sold the 
property seized, or still had it in his hands, or, if the latter, why he had 
not sold-whether for want of bidders, or of time, or other sufficient 
excuse. Such a return is not a "due return," because i t  does not answer 
the writ. The law requires the sheriff to sell the property, if he can; 
and, if he cannot, then, for obvious reasons, i t  requires him to leturn 
what property he has aeized, what part he has disposed of, what part 
remains in his hands, and the reason why he did not sell that also. If 
not, the sheriff might keep the property i n  his hands forever. The omis- 
sion of those material parts of a proper or "due" return is tantamount 
to the neglect to make a return a t  all. 

The jud,gnent must, therefore, be reversed and jud,gnent here award- 
ing execution for the fine and costs. 

PER C u ~ r . 4 ~ .  Judgment accordingly. 

Ci ted:  S w a i n  v. PheZps, 125 N. C . ,  44. 
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STATE ON RELATION OF SAMUEL SHERRILL v. JAMES NATIONS ET AL. 

1. In  a n  inquisition and proceedings had before justices under our statute of 
Forcible Entry and Detailter (Rev. St., ch. 49) ,  if the verdict of the jury 
sets forth that "the relator was possessed as  tenant for years of A. B.," 
that  is sufficient without specifying what that  term is. 

2. An objection to a n  inquisition for forcible entry, and detainer, that the 
relator has elected to proceed by indictment, is  of no avail, as  our statute 
does not give the justice any power to fine. 

3. When the proceedings on an inquisition of forcz.ble entry and detainer 
before justices of the peace are  brought up by certiorari to the Superior 
Court, that  court has no right to order a tratierse to be tried before them, 
a s  traverse either has been tried or might have been tried before the jury 
required to be summoned by the justices below, and no appeal is allowed 
by statute, the remedy being a summary one. 

-4. If the justices were guilty of misconduct in the trial below, either by receiv- 
ing improper testimony or rejecting proper testimony or otherwise, the 
Superior Court can correct this misconduct; but the affidavits to obtain a 
certiorari must state explicitly the facts upon which the interference of 
the Superior Court is called for. 

5. Upon a proper affidavit a mandamus as  well as a certiorari will be granted 
to compel the justices to return all proceedings as  they actually occurred. 

THIS case w a s  commenced i n  t h e  Superior  Cour t  of L a w  f o r  HAYWOOD 
b y  a w r i t  of ~ e c o r d a r i  a n d  certiorari,  issued a t  F a l l  Term,  1838, of t h a t  
court,  o n  t h e  pet i t ion a n d  affidavit of t h e  defendants, .and directed t o  
cer tain justices of t h e  peace of t h a t  county, who h a d  h a d  a n  inquisition 
o f  forcible e n t r y  a n d  detainer a t  t h e  instance of t h e  plaintiff against t h e  
defendants. T h e  justices made  t h e  following return,  which was  filed of 
record, to  w i t :  (a) 

A record of t h e  proceedings h a d  before Joseph  Keener  a n d  (326) 
J. L. Dil lard,  esquires, justices assigned to keep t h e  peace f o r  said 
county, a t  Holland's old fields, on  Oconoluftee R i v e r  i n  said county, 
u n d e r  t h e  act  of Assembly of 1837, Rev. St., ch. 49, see. 7. 

O n  3 March,  1838, t h e  sheriff, A. G. Howell, re turned before u s  the  
following precept : 

(a )  NOTE.-AS no case of forcible entry under our Revised Statutes has be- 
fore been brought before the Supreme Court, the Reporter hopes he shall be 
pardoned for giving this record more in detail than he has been in the habit 
of doing. Of course, no opinion is expressed a s  to the correctness of the 
precedent, except so far  as  the Supreme Court has  confirmed it. 
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Joseph Keener and J .  L. Dillurd, Justices of the Peace for said County, 
to the Sherif  of said County--Greeting: 

We command you that you cause to come before us at Holland's old 
fields on the Oconoluftee River in the county aforesaid, on the third day 
of this instant, twenty-four sufficient and indifferent men, of the neigh- 
borhood of Oconoluftee aforesaid, in the county aforesaid, being f r ee  
holders, to inquire upon their oath of a certain entry and detainer made 
with strong hand, as it is said, into the messuage and possession of one 
Samuel Sherrill, tenant for years of the heirs of James Holland, at 
Oconoluftee aforesaid, in the county aforesaid, against the form of the 
statute in such case made and provided; and you are to return upon 
every of the jurors by you in this behalf to be impaneled, 20 shillings 
of issues at the aforesaid day, and have you then and there this precept; 
and this you shall in no wise omit, upon the peril which shall thereof 
ensue. Witness the said Joseph Keener and John L. Dillard, esquires, 
in the county aforesaid, on the first day of March, 1838. 

JOSEPH KEENER, [SEAL] 

J. L. DILLARD. [SEAL] 

Upon the back of which the sheriff made the following indorsement 
and Teturn, to wit: 

"According to the within warrant, I have summoned the following 
within named persons as jurors of inquiry" (here follow the names of 
thirteen persons), "and do hereby indorse to each juror 20 shillings, 
which makes $24. I set my hand and seal. 

A. G. HOWELL, Sherifjc. 

Before the jury were called over the defendants, being present, were 
informed hp the sheriff that they could make any objection to the 

(327) jury as they were called and before they were sworn, upon which 
they challenged John B. Love, and another was sworn in his 

place. John P, ddams and Nelson G. Howell were then examined as 
witnesses in behalf of the complainant, the first of whom proved an 
entry by defendants with force, and the second some threats by defend- 
ants to detain by force. Whereupon the defendants called one Sherrill, 
son of complainant, as a witness for them, and no objection being made 
by complainant, he was permitted to be examined. He  proved his 
father's possession under a lease of Thomas Love, agent of Holland's 
heirs, the entry of defendants on said possession, and that said lease had 
not expired at the time of said unlawful entry by defendants. Where- 
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upon the jury retired and returned a verdict of forcible entry and de- 
tainer against the defendants, which was afterwards drawn up in the 
following form and signed by the jurors, to wit: 

A= inquisition for the State, taken at, etc., this 3 March, 1838, by the 
oaths of (here the jurors were named), good and lawful men of the said 
county, before Joseph Keener and John L. Dillard, two of the justices, 
etc., who say upon their oaths aforesaid that Samuel Sherrill, of the 
county aforesaid, planter, long since lawfully and peaceably was pos- 
sessed as tenant for years of the heirs of James Holland, deceased, of 
and in one messuage, etc. (describing it) ,  and his said possession so con- 
tinued until the defendants (naming them) and other malefactors un- 
known: on 28 February, 1837, with strong hand and armed power into 
the messuage aforesaid, etc., un!awfully did enter and him the said 
Samuel Sherrill therefrom, with strong hand, expelled; and the said 
Samuel, so dispossessed and expelled from the said messuage, etc., from 
the said 28 Februaly, 1837, until the taking of this inquisition with like 
strong hand and armed power, did keep out, and do yet keep out, to the 
great disturbance of the peace of the State and against the form of the 
statute in that case made and provided. I n  testimony whereof, as well 
the said justices as the inquest above named to this inquisition, 
interchangeably set their hands and seals the day and year first (328) 
above written. 

(Signed and sealed by the jurors and justices.) 

STATE OF NOXTH CAROLINA, Haywood County-ss. 
I t  is adjudged by us in this case, according to the foregoing inquisi- 

tion, that the defendants (naming them) being guilty of forcible entry 
amd defaimer and the costs of said inquisition, amounting to $24, there- 
fore judgment is rendered against the said defendants (naming them) 
for the said amount. Witness our hands and seals, this 3 March, 1838. 

(Signed and sealed by the justices.) 

Upon which the following writ of restitution (signed and se~aled by 
the said justices) issued to the sheriff: 

[Here follows the writ, and the return of the sheriff that he had dis- 
possessed the defendants and put the plaintiff in possession of the prem- 
ises. Then a certificate of the justices that they had returned a true 
and perfect record of their proceedings, etc.] 

The cause came on for hearing a t  Fall Term, 1840, before Bailey, J., 
when the defendants moved to quash the proceedings, which motion was 
overruled by the court. His Honor then, upon motion of the defendants, 
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permitted an issue to be made up and tried by a jury as to the forcible 
entry and detainer; upon which trial the plaintiff, in submission to the 
opinion of the court, suffered a nonsuit. From the judgment of the 
court the plaintiff appealed to the Supreme Court. 

Prancis for  plainti f f .  
Bynum for defendant. 

DANIEL, J. This is a writ of wco~dal. i ,  removing into the Superior 
Court an inquisition and proceedings had before justices under the 
statute of forcible entry and detainer. 

I n  the Superior Court the defendants moved to quash, first, on the 
ground that the t e ~ m  of the relator w'as not set out in  the verdict of the - 

jury of inquisition. The verdict states that the relator "was pos- 
(329) sessed as tenant for years of the heirs of James Holland." This, 

we think, is sufficient. Section 6 of our act of Assembly (Rev. 
St., ch. 49) is copied from the Stat. 21  Jac. 1, ch. 15. Under that statute 
the verdict must show that the party injured mas possessed of such an 
estate as will bring him within its provisions; and upon this ground i t  
has been resolved that such a verdict, setting forth in general that the 
party was possessed, or that he was possessed f q r  a certain term, without 
adding that i t  was for years, is not good. 1 Hawk. P. C., 505, see. 38. 
But  if the verdict finds that the person entered upon was possessed for 
a certain term of years, i t  is good and sufficient. The verdict in this 
case has found that the relator was possessed of such an estate as brings 
him within section 6 of our act of Assembly. 

The second ground taken by the defendants to quash was that the 
relator had elected to proceed by indictment. There is nothing i11 the 
case sent here to show that an indictment had ever been preferred. much 
less a conviction or acquittal on it. The act of Assembly does not give 
to the justice any power to fine. The court was correct in overruling 
both propositions taken. The defendants then tendered a traverse; the 
court-received it, and caused a jury to be impaneled, when, as the case 
states, a judgment of nonsuit was entered. We are of opinion that the 
court erred in permitting a traverse in this case. I n  England, under 
their statutes, an inquisition taken before justices is frequently en: parts 
and i n  the nature of a bill of indictment. I f  the jury find the original 
entry to be illegal and a forcible dctainer, the justice cannot award resti- 
tution without qiving the defendant an opportunity of traversing the 
inquisition; he should call him to answer, for no one ought to suffer 
without an opportunity to defend himself. 1 Hawk. P. C., 541, sec. 60. 
Tf the defendants have notice, they may tender a traverse to the inquisi- 
tion ( i t  must be in writing, it is said). and then the justices or justice 
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should award a venire facias, whereon a traverse jury must be returned 
to t ry  the force and other material allegations. I Hawk. P. C., 541; 
2 Chitty Gen. Prac., 240, 241. ,4nd no restitution shall be 
awarded until the traverse jury find the force, unless the defend- (330) 
ant  should decline traversing. 3 Salk., 169 ; 2 Chit. Gen. Prac., 
241. I f  the defendants decline to traverse, it is then like a submission 
to an indictment, and the judgment may be rendered. I n  the case be- 
fore us the defendants had actually all the benefit of a traverse before the 
jury that took the inquisition. They were present and examined wit- 
nesses; they declined to tender any formal traverse to the inquisition, 
which was found, and therefore the award of restitution by ,the justices 
was agreeable to law. The befendants, when they obtained this record- 
ari, did not make any affidavit of misconduct or irregularity in the jus- 
tices in  receiving improper testimony or refusing proper testimony, or 
otherwise. I f  there had been misconduct in the justices, it certainly 
could have been corrected in the Superior Court. 2 Chitty Gen. Pr., 
241 ; Rex v. Jones, 1 Stra., 474; Bac. ,4b., Forcible Entry, G. The mode 
of correcting i t  is on a motion for a certiorari to state explicitly all the 
objections to the proceedings; and if it be apprehended that the justices 
will not faithfully return all the proceedings as they occurred, but will 
attempt to state them in an improved manner, then, upon a special affi- 
davit of the facts, a mandamus as well as a certiorari may be obtained 
to compel them to return every stage of document and proceeding accord- 
ing to the facts. And if the court should be of opinion against the suf- 
ficiency of the proceedings before the justices, they will then quash the 
conviction, and must, as of course, issue a writ of rerestitution. 2 Chitty 
Gen. Pr., 241. The power given to justices to make inquisition of forci- 
ble entry and detainer is summary, and i t  was intended that justice 
should be done in an expeditious manner. There is no appeal given by 
the statute. I f  the defendants have notice and the traverse jury find 
the force, and the proceedings are regular, or if the defendants decline 
to traverse, they must restore the possession, if the relator be tenant for 
years or has a greater estate in the land. I f  the defendants have any 
title, they must bring their action of ejectment, and obtain possession in 
a peaceable manner. 

This case, as i t  stood before the Superior Court, was only in the 
nature of a writ of error. The duty of the court, on a motion to quash, 
was only to examine the case recorded and sent up there, and see 
whether the taking of the inquisition and the awarding of resti- (331) 
tution by the justices were agreeable to law. 

We are of the opinion that the order made permitting the defendants 
to traverse the inquisition in the Superior Court, and the proceedings on 
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t h a t  traverse, must  b e  reversed, a n d  t h a t  judgment be rendered affirming 
t h e  proceedings before t h e  justices. 

PER CURIAM. Judgment  accordingly. 

Cited: Mitchell v. Fleming, 25 N.  C., 128; 8. v. Anders, 30 N.  C., 18; 
Jordan v. Rouse, 46 N.  C., 121; Grissett v. Smith, 61 N. C., 165; Griffin 
I:. Griffin, ib., 167; Li t t l e  v. Martin, ib., 241; 8. v. Griffin., 7 1  N. C., 305. 

(332) 
MILTON HOBBS AND WIFE ET AT. v. R. N. AND B. CRAIGE ET AL. 

1. An executor or administrator may be called to account by petition or bill 
in  equity by the legatees or next of kin, before the expiration of two 
years from the time of probate or of administration granted. The act of 
Assembly compels them to settle within that time, but does not authorize 
them to defer the settlement without necessity. The court, to  whom the 
bill or petition is presented, can prevent any prematureidecision which 
may do injustice to the executor or administrator. 

2. On an account upon a petition or bill against the administrator or execu- 
tor, he should not be charged with moneys which he had not collected or 
which he had not by reasonable diligence been able to collect. 

3. As to matters where i t  was doubtful whether he could collect or not, these 
should be left to a future account; the plaintiffs, in the meantime, taking 
a decree in part for what was certainly due. 

4. Where the answer of executors or administrators to a petition or bill to 
account sets forth a joint receipt and joint administration of the assets, 
the commissioner is not required to report what each received respect- 
ively. 

5. I t  is not a good exception to a commissioner's report that  the proper par- 
ties have not been made to a petition or bill; that is an objection against 
the petition or bill itself. 

6. Where the surplus of an estate is. left by will to be equally divided "be- 
tween the heirs of A. B. and the heirs of C. D.," the children or heirs of 
A. B. and C. D. take per capita and nat per stirpes. 

7. Where one of several joint legatees is  not a party complainant in a suit for 
the legacy, nor any process served on him, nor any good reason assigned 
for this omission, the other legatees cannot sustain their bill or petition. 

8. But the Supreme Court, instead of dismissing the bill or petition, will 
remand it  to the court below, and direct the plaintiffs to pay the  costs in 
the Supreme Court. 

PETITION filed i n  t h e  Super ior  Cour t  of DAVIE, calling u p o n  two 
of t h e  defendants, executors of Anderson E. Foster,  to account fo r  
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his estate and pay the petitioners their share of the surplus as devised 
to them and others, and making others defendants, who were alleged to 
be also legatees of this surplus. 

The facts and pleadings i n  the case are fully fet forth in the (333) 
opinion of the Court. The exceptions by the defendants to the 
report of the commissioner made in  the case upon the accounts of the 
executors and referred to in  the opinion of the Court are these: 

1. That from the involved situation of the estate, the defendants had 
I not time to settle the estate. 

2. That owing to the absence of one of the executors, fully acquainted 
with the estate, and who was expected back in time to attend to the tak- 
ing of the accounts, great injustice may be done to the executors. 

3. That from the fact that the account was only filed on Thursday of 
this term, froin the complicated nature of the account, not sufficient time 
was given to the defendants to give i t  a careful examination. 

4. That the report doels not set forth how much of the assets came 
into each of the executors9 hands. 

5. That all the parties concerned in the matter are not properly be- 
fore the court, or the cause placed in such a situation as to them that 
i t  can be finally determined. 

6. That the defendants are improperly charged in the account with 
a claim against Elizabeth Nesbitt for the sum of $1,000 or $1,200, for 
which a suit is now pending against Mrs. Nesbitt, in which she seeks 
to get rid of the claim or reduce it by sets-off. 

7. That the commissioner has divided the balance equally between 
the children of David Craige and Samuel Foster per capita, when, 
agreeable to a fair construction of A. E. Foster's will, the balance 
should be divided per s t irpes;  in other words, that one-half of the bal- 
ance should be divided among thei children of David Craige, four in  
number. and the other half among the children of Samuel Foster, five 
in number. 

8. That the commissioner has charged them with certain claims, one 
against Robert Huie, amounting to $400, and with a claim on John 
Jones for $650, against which thei defendants have set-off to discharge 
the claims or to reduce them; that, owing to the absence of Robert 
Huie in another State, who is likewise connected with Jones' debt, 
a t  the taking of the account by the commissioner, the defendants (334) 
were unableto adjust the matter and obtain the proper vouchers. 

9. That the commissioner has charged them for a claim against 
Robert Foster, the proceeds of a sale of a tract of land, which amount 
depends on s suit instituted by Robert Foster against the defendants to 
rescind the contract and recover back the purchase money. 
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10. That the commissioner has not a h e n  them credit for bad or  ., 
desperate debts or amount of counterclaims against accounts. 

11. That  the defendants heve not received credit for the sum of $15 
paid to Joseph Todd, crier at the sale, and $5 paid Henry Giles for 
counsel concerning the estate, the vouchers having been mislaid. 

12. That  the report does not show the claim which the defendants 
have against the plaintiffs or one of them, having been a large pur- 
chaser a t  the sale. 

13. That by the u7ill of A. E. Foster. the defendants are to do cer- 
tain work about the family burying-ground, and to pay the expense out 
of the estate, and which work they have no t  been able to accomplish. 

14. That by the said will Jane McCnrter, a legatee in  the will, is to 
receive a year's provision as well as provision for four hands for a 
year. The executor, Burton Craige, being her guardian, these pro- 
visions were furnished by him, and the defendants are entitled to 
credit therefor. Owing to the absence of Burton Craige, the other de- 
fendant was unable to lay the proper proof before the commissioner in 
order to obtain the proper credit. 

15. That the commissions allowed by the commissioner are not ade- 
quate to the services rendered. 

16. That proper allowance has not been made for costs in defending 
suits. 

The cause coming on to be heard before Set t le ,  J., at Spring Term, 
1540, of DAQIE, upon the petition, answers, report of the commissioner 
and exceptions thereto, i t  was ordered that the exceptions be overruled 
and the report confirmed, and a decree was thereupon made, for the 

amount found by the report, in  favor of the plaintiffs. From 
(335) this decree the defendants appealed to the Supreme Court. 

W i l l i a m  H.  Haywood for p l a i n t i f .  
Alexander for defendant.  

GASTON, J. This case comes before us by an appeal from a decree 
of the Superior Court of Davie, rendered in  a proceeding by petition. 
On an inspection of the record, it appears that a t  the Spring Term, 
1838, of that court, the petition was filed by Milton Hobbs and Irene, 
his wife, and Sarah Foster, against Robert N. Craige, Burton Craige, 
Samuel Craige, John Craige, Giles Foster, Ellis Foster, Berry Foster 
and his wife, Mary, but that subsequently, by permission of the court, 
Giles Foster and Berry Foster and wife were stricken out of the bill 
as parties defendants, and, instead thereof, made parties plaintiffs. I n  
the petition i t  was charged that Anderson E. Foster had died in  May, 
1836, having previously duly executed his last will and testament, 
whereof he appointed the defendants Robert and Burton, executors, 
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and which, after his death, the said Robert and Burton caused to be 
duly proved; that by the said will, after some special devises and lega- 
cies, he disposed of all the residue of his estate, real and personal, in 
the following terms, viz.: '(The balance of my property to be applied 
to the payment of my debts; should there be a surplus, i t  is my will 
that i t  be equally divided among the heirs of my deceased brother, 
Samuel Foster, and the heirs of David Craige." And the petitioners 
alleged that the petitioners, Irene, Sarah, Giles, and Mary, together 
with the defendant Ellis Foster, were the persons intended and desig- 
nated in the said will by the description, ('the heirs of my deceased 
brother, Samuel Foster," and the defeudants Robert, Burton, Samuel, 
and John Craige were the persons thereby designated as the heirs of 
David Craige; they charged that of the residuum aforesaid so devised 
and bequeathed, a large sum, after satisfying all the just debts of the 
testator, remained in the hands of his executors; and they prayed that 
they might be compelled to account for their administration of 
their trust as executors, and be compelled to pay over to the (336) 
petitioners, respectively, what might be found due upon taking 
such account. The defendants Samuel and John Craige filed their 
answers, and thereby insisted that. according to the proper construction 
of the will, "the heirs of Samuel Foster" were to take one moiety, and 
"the heirs of David Craige" were entitled to the other moiety, the 
equality of division there directed being between the roots or per stirpes,  
and not per  capita or among the individuals embraced within those 
classes. The defendants Robert and Burton also put in an answer, in 
which the same question was raised, and in  which they also contended 
that the petition had been filed prematurely, before the petitioners were 
entitled to demand an account or payment of what might be due them 
thereupon. The defendant Ellis Foster does not appear to have been 
served with any process, or to have entered his appearance to the suit, 
nor have any proceedings been had against him. At Spring Term, 
1839, an order was made that the cause should be referred to John 
Clement to take an account, and at the Fall Term, 1839 ; the commis- 
sioner returned his account, to which the defendants filed exceptions. 
All of these exceptions were upon argument at the same term over- 
ruled and the report confirmed, and thereupon it was decreed that the 
petitioners Hobbs and wife should recover of the defendants Robert N. 
Craige and Burton Craige the sum of $1,050.40%; the petitioners 
Berry Foster and wife should recover the like sum, and the petitioner 
Sarah Foster the like sum; and that the petitioners should respectively, 
before suing out execution, execute bonds payable to the chairman of 
the county court of Davie, in the penal sum of $2,110.81, with security, 
to be approved by John Clement, Esq., conditioned to indemnify and 
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save harmless the said Robert N. Craige and Burton Craige, and to 
refund to them their proportional parts of all such sums of money as 
might bt: thereafter recovered of them as the executors of Anderson E. 
Foster, deceased, by means of any suit or suits that might be thereafter 
commenced against them, or any sets-off which might be allowed in 
any suit then pending; that the costs of taking the account should be 

paid out of the estate of Anderson E. Foster, and the residue of 
(337) the costs be paid by the said Robert and Burton. From this 

decree the defendants appealed. 
There is no error in  the interlocutory order directing the accounts 

to be taken. The act of Assembly making i t  obligatory on executors 
to settle the estate a t  the end of two years after their administration 
shall have begun does not authorize them to defer the settlement until 
that time without necessity. And i t  is competent to those interested 
to file their bill or present their petition for such a settlement as soon 
as they think proper, the proceedings upon such bill or petition being 
under the control of the court, who can prevent a premature decision 
thereon, and have the question of costs at  their disposition. 

We have exanlined the exceptions taken to the report of the commis- 
sioner, and think there was error in overruling the sixth of these ex- 
ceptions. I t  is thus expressed: "For that the defendants are improp- 
erly charged in the account with a claim against Elizabeth Nesbitt, 
for which a suit is now pending against her, in  which she seeks to get 
rid of the claim or to reduce it by sets-off." The facts in relation to 
this charge, so far  as we can gather them from the report, are, that 
the executors were charged in the account with the amount of articles 
sold to Elizabeth Nesbitt, amounting to about $1,200, not yet collected, 
but for which a suit has been brought, which at the time of the report 
was still pending; and the conimissioner reports, also, that should 
Elizabeth Nesbitt succeed in reducing the amount claimed, then the 
executors should be allowed a credit to the extent of that reduction. 
Now, upon this view of the facts, it would seem that the cxccutors had 
not yet collected the money wherewith they were charged in  this item; 
that nothing was shown from which it could be seen that they ought to 
have collected i t ;  and until they had collected or ought to have col- 
lected it-or unless they had been guilty of some breach of duty in 
relation to the subject-matter of the claim-it was obviously unjust to 
make them debtors in  account therefor. The proper course would have 
been, in regard to this item, and any others as to which the liability of 
the executors depended upon future events, to reserve them for a further 

account, which might be prayed for, after a decree in part upon 
(338) the matters of account definitely ascertained. 
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We see no error in  overruling the other exceptions. The first, sec- 
ond, third, eighth, eleventh, and fourteenth could not fitly be regarded as 
exceptions to the finding of the commissioner, for they assigned no errors 
therein, but alleged matters proper to be addressed to the discretion of 
the court upon a motion for further time to take the accounts. The 
fourth exception, for that the conlmissioner had not reported what por- 
tion of the assets came to the hands of the executors respectively, was 
properly overmled, because the answer of the executors sets forth a 
joint receipt and a joint administration of the assets. The fifth was 
properly overruled as an exception, because the matter therein alleged, 
that a necessary party had not been brought before the court, though 
valid as an  objection upon the hearing to the rendition of a decree, 
established no error in the commissioner. 

The seventh exception was predicated upon the position taken in the 
answers, that under a proper construction of the d l  the surplus of 
the testator's estate was divisible per stirpes and not per capita.  This 
position cannot be maintained. Ward v. Stowe, 17 N.  C., 509, and 
Bryant v. Scott ,  21 N .  C., 155, are decisive upon this point. Exception 
9 alleged that a suit had been brought by Robert Foster to rescind a 
sale made by the executors and to recover back the purchase money. 
Assuming this allegation to be true, there seems no sufficient reason 
why the possibility of such a recovery should prevent the proceeds in 
the meantime from being regarded as assets in their hands. I t  would 
be otherwise if it appeared that the proceeds had not yet been received. 
Then prima facie the executors were not chargeable with them. The 
tenth and sixteenth were too vague and indefinite to present any point 
to the judgment of the Court. The existence of the claim alleged in 
exception 12 does not appear to have been in  any manner shown to the 
commissioner or the court, and the pleadings did not bring it forward 
for consideration. The commissioner, therefore, was not guilty 
of any error in  omitting all mention thereof. The thirteenth (339) 
was properly overruled because the executors could not right- 
fully claim a credit for an expenditure.which they had not made, and 
which they might never make. Exception 15, because the commissions 
allowed were not sufficient, appears to us to have been altogether un- 
founded. I t  must be an extraordinary case which could justify the very 
liberal allowance of commissions for which the executors were credited 
in  the account, within 1 per cent of the largest rate of commissions 
which the law permits. 

This Court is, therefore, of opinion that the order confirming the 
report of the commissioner is erroneous as to the matter embraced within 
the sixth exception, and of course that the decree founded upon that re- 
port is to that extent erroneous. 
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But the decree is altogether erroneous in  this, that upon the Plead- 
ings i t  appears that Ellis Foster has a joint interest with the petitioners 
i n  the legacy, for which this petition has been preferred, and the said 
Ellis Foster hath not been made a party thereto by any process or 
otherwise, nor is any reason alleged in the pleadings wherefore he hath 
not been made a party. 

The decree rendered below is therefore reversed. i n  toto, and the cause 
remanded to the Superior Court for further proceedings thereon, as the 
parties shall be advised and the course of the court permit. The plain- 
tiffs must pay the costs of the appeal. 

PER CURIAM. Reversed. 

Cited: Clark v. Edney, 28 N. C., 53; Clernents v. Rogers, 91 N.  C., 
65 ; Gay v. Grant, 10.1 N.  C., 209. 

(340) 
DEN ON DEMISE OF ABNER HALCOMBE v. JAMES RAY. 

1. A deed, absolute on its face, but intended as a mortgage only, is fraudulent 
and void against creditors and purchasers, and against subsequent as well 
as prior creditors. 

2. Such a deed cannot be rendered valid by any subsequent agreement be- 
tween the grantor and grantee, that the grantee should have all the 
interest of the grantor in the premises, and by the actual payment by the 
grantee, in pursuance of such agreement, of the full value of the land to 
the grantor's creditors. 

3. Nor even where the deed is redelivered subsequently to and in pursuance 
of such agreement. Having taken effect, as between the parties, on the 
first delivery, the deed could not be surrendered to be redelivered. 

EJECTMENT, tried at  Fall  Term, 1840, of YANCEY, before Bailey, J. 
The jury found a verdict for the plaintiff, and judgment was rendered 
thereon, from which the defendant appealed to the Supreme Court. 

The facts of the case are stated by the Court in the opinion. 

Francis for plaintif. 
Hoke and Saunders for defendant. 

RUFFIN, C. J. Robert P. Tredway purchased the premises in  contro- 
versy from one Bailey, and took a conveyance in fee, on 25 September, 
1835; and both of the parties to this suit claim under Tredway. The 
price he was to give Bailey was $1,000; of which $500 was secured by 
Trcdway's own bond, and the other $500 by the bond of Tredway and 
the defendant Ray as his surety. At  the time Ray executed the bonds 
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i t  was understood between those three persons that Ray was to (341) 
be indemnified from loss by a conveyance of the land as a coun- 
ter-security; and he and Tredway requested Bailey to make his con- 
veyance directly to Ray, instead of Tredway. But Bailey declined doing 
so, and Ray, who was father-in-law of Tredway, then became surety, 
upon an agreement of Tredway to secure him by a mortgage of the land. 

On 28 September, 1835, Ray took from Tredway conveyances for the 
lands purchased from Bailey, and also for all his other property, real 
and personal, all which were absolute and unconditional in  their terms, 
but were really given upon an agreement between the parties that they 
should operate as a counter-security to Ray, i n  the manner above men- 
tioned. I n  March, 1836, Halcornbe, the lessor of the plaintiff, and one 
Love and other creditors, brought actions against Tredway; and he, in 
April following, having remained in possession of all the property he 
had conveyed to Ray, and being still indebted to those persons, and also 
to Bailey for the land, and to others, made a contract to sell to Ray all 
his remaining interest or right of redemption in the land, and removed 
from the State. All those debts existed a t  or before the execution of 
the deed to Ray of 28 September, 1835, unless i t  might be the debt to 
the lessor of the plaintiff; and i t  did not appear whether that was con- 
tracted before or after that day. The land is of the value of $1,000 ; and 
after Tredway left this State the defendant paid $400, in  part of the 
debt to Bailey, for which he mas surety; and there remains due thereon 
$100, for which he is still liable. He also paid the further sum of $500 
to Love and other creditors of Tredway, and assumed to pay $200 more 
for him. I n  June, 1836, judgment was reco~ered in the action brought 
by Halcombe against Tredway, and under a fieri facias thereon the land 
was sold and purchased by the lessor of the plaintiff. 

On the trial, the counsel for the defendant moved the court to instruct 
the jury that the conveyance to the defendant was good, and vested the 
land in the defendant, although i t  was absolute in  form, and although it 
was intended i t  should only be a security in the nature of a mort- 
gage, to indemnify the defendant from loss as Tredway's security, (342) 
provided the deed, in  the opinion of the jury, was executed with 
the bona fine purpose that it should be used or operate only as such 
counter-security, and with no actual intent to deceive and hinder Tred- 
way's creditors. And the counsel moved for the further instruction, that 
if the foregoing proposition were not true in respect to Tredway's cred- 
itors, whose debts existed at the time he conveyed to Ray, yet i t  was, a t  
least, true in respect to the debt to the lessor of the plaintiff, who did 
not show when he became a creditor. And the counsel for the defendant 
moved the court further to instruct the jury that the purchase by the 
defendant, in April, 1836, of the remaining or absolute interest of Tred- 
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way confirmed and made effectual the deed of September, 1835, as an 
absolute conveyance, although intended, at  first, only as a mortgage; 
especially, if the jury should believe there was redelivery thereof in 
April, 1836. 

Upon those several poinis his Honor gave his opinion: that the deed, 
being absolute, but intended a t  the time as a mortgage, mas void as 
against Tredway's creditors; and the lessor of the plaintiff was such 
a creditor as could avail himself thereof; and that the subsequent pur- 
chase by the defendant could not give effect to the prior deed, unless it 
was upon such purchase redelivered ; in which case the title would pass 
from the redelivery. 

There was a verdict and judgment for the plaintiff, and t&e defendant 
appealed. 

The first part of the instructions is, doubtless, founded on the case of 
Gregory v. Perkins, 15 N. C., 50, and is supported by that decision. The 
taking absolute conveyances, where only a mortgage was intended and 
where the possession remains unchanged, has ever been regarded as a 
ctrong badge or circumstance of fraud at  common law or under the 
statute 13 Eliz. But, independent of that consideration, we thought the 
rule laid down in Gregor?y v. Perk& the necessary consequence of the 
recent acts of the General Assembly, denying an operation to mortgages 

and deeds of trust until they are registered, and declaring them 
(343) void as against creditors and purchasers, unless registered within 

a prescribed time. There may be, in many cases, difficulties in 
ascertaining, as a matter of fact, the true nature of the transaction 
intended by the parties, and in coming to the conclusion whether a mort- 
gage or mere security in the 1:ature of i t  was designed. But in this case 
there is no doubt upon that point, as the real character of this trans- 
action is manifest, and, indeed, is admitted in the instruction as prayed. 
To sustain an absolute deed, thus acknowledged to have been intendeld 
by the parties to be only a mortgage, would, in truth, be to defeat the 
policy of the Legislature and make the lams of 1820 and 1829 a dead 
letter. But, i t  is said, the parties may have put their contract into this 
form ignorantly, and, therefore, innocently; and that thereof the jury 
should inquire. Not so ; for the same thing may be said in regard to the 
omission to register a mortgage, appearing on its face to be a mortgage. 
That may also arise from want of knowledge, and not from a purpose 
actually deceptive and fraudulent. Yet the effect to a creditor or pur- 
chaser is the same: H e  is deceived, and, therefore, the statute is express 
and positive that, at all events, the unregistered mortgage shall be void. 
By a necessary construction, the law must mean the same thing in regard 
to an absolute deed, intended to be only a mortgage; since although regis- 
tered, i t  imparts to creditors and purchasers no more knowledge of the 
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truth and of their rights than they would derive from a deed, in  its 
terms a mortgage, which the party keeps in  his pocket unregistered. I f  
the deed had truly expressed the contract of the parties, the mortgagor's 
creditors would hare a plain legal remedy against his equity of redemp- 
tion in  lands, and in equity against that in chattels; and the Legislature, 
by the acts under consideration, intended to provide for the creditors 
such means of knowledge as would enable them to avail themselves 
promptlp and cheaply of those remedies. Our duty is to receive and 
administer the statutes in  a sense which will advance the remedies and 
secure to creditors the whole benefit intended for them; and, therefore, 
we are obliged to hold such a deed void, because i t  obstructs and baffles 
the creditor in the pursuit of his debts by those remedies the lam 
intended to afford him; and, if allowed to stand, the creditor (344) 
would be in  the same condition as if no such law had ever passed. 

We also think the lessor of the plaintiff is a creditor within the acts, 
though he may have become so after the execution of the deed to the 
defendant. His debts certainly arose as early as Idarch, 1836; and, 
therefore, existed before the second contract between Tredway and Ray 
and while the former had an  equity of redemption in the premises. As 
respects this question, that second contract makes no difference. I f  valid, 
i t  would defeat this creditor, and also all others, though their debts 
existed before September, 1835, unless ripened into judgment and execu- 
tion, so as to create a lien before the final and absolute sale. But sup- 
posing the second contract not to be effectual in itself, or in confirmation 
of the deeds before made, then, m7e think, the lessor of the plaintiff may 
impeach the deed upon the ground he does ; because if the deed had been 
a mortgage in terms, he could, under the act of 1812, have sold the 
equity of redemption existing in the mortgagor at the time he recovered 
his jud,gment. 

The deed can derive no aid from the subsequent transactions of April, 
1836. I n  the first place, if it had been in  fact redelivered, there are 
authorities that deed is not made good thereby; because it was good 
between the parties, and so, had taken some effect from the first de- 
livery, and, therefore, could not be surrendered, to be delivered a second 
time. I n  the next place, that question ought not to have been left to the 
jury, for there was no evidence whatever on the point. But no stTess is 
laid upon either of those matters, since the jury has found that there 
was not a second delivery. Then, the case stands merely on the second 
contract and the payments made by the defendant under i t ;  and it has 
been contended that the deed, though originally fraudulent and void, is 
rendered valid by this ex  post a c t o  purchase at a fair  price. It is not 
denied that conveyances may become good, to some purposes, by matter 
ex post facto.  I f  a father give land to his son, and the latter, being 
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about to marry, settle i t  on the intended wife and the issue; or if a 
fraudulent vendee sell to a bona fide purchaser, the creditors of 

(345) the first grantor are bound, because the wife and the other pur- 
chaser are persons protected by the statute. i l fartk  v. Cowles, 

18 N.  C., 29. But a fraudulent grantee can by no subsequent act 
confirm the deed or purge it of its vice, so as to render it effectual as a 
conveyance to vest a title in  himself. H e  can only become the owner of 
the property by a new and independent contract and conveyance. 

PER CURIAM. No error. 

Cited: Doalc v. Bank, 28 W. C., 326; Wornble v. Battle, 38 N. C., 
197; Ben,ton v. Saunders, 44 N.  C., 363, 364; DeCourcy v. Barr, 45 
N. C., 187 ; Johnson v. ilfurchison, 60 N.  C., 290 ; Sharp v. Pearce, 74 
N. C., 602; Gulley v. Macy, 84 N.  C., 439, 440; Gorrell v. Alspaugh, 120 
N.  C., 372 ; Poston v. Jones, 122 N. C., 540 ; Gorrell v. Alspaugh, ib., 561. 

DANIEL SMITH v. MALCOLM MUNROE AKD ROBERT MUNROE. 

1. The county courts have the power to grant administration in this State of 
the effects of persons who resided and died in another country. 

2. The court of the county in which such deceased person had effects to be 
administered on or bona notabilia is the proper county to grant the ad- 
ministration. 

3. A right to a distributive share of an intestate's estate constitutes such 
bona notabilia as entitles the court to grant administration. 

4. Where the next of kin reside abroad, it is in the power and it is the duty 
of the court to grant administration to the appointee of such next of kin. 

DANIEL SMITH, the plaintiff, applied to the county court of CUMBER- 
LAND to revoke letters of administration which had been previously 
granted to the defendants on the estate. of Lauchlin McKay, the plaintiff 
claiming the administration himself as next of kin. The county court 
refused the motion, and the plaintiff appealed to the Superior Court of 
Cumberland. On the hearing of the case a t  Spring Term, 1839, of that 
court, before Pearson, J., the judgment of the county court was affirmed, 

and the plaintiff appealed to the Supreme Court. 
(346) The facts mill be found in the opinion. 

Henry and W.  H. Haywood for plaintiff. 
Saunders for defendant. 

RUFFIN, C. J. Margaret MclKay died intestate in Cumberland 
Coanty, and Daniel Smith, of the same county, obtained letters of 
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administration of her estate, which consisted of sundry articles of per- 
sonal property, including some slaves, as claimed by her next of kin. 
She left several children surviving her;  among whom was Lauchlin 
McKay, who resided in the State of Mississippi and died there intestate, 
leaving a widow and children then and now residing also in  that State. 
The widow, by letter of attorney, appointed M. Munroe and R. Munroe 
her attorneys to take administration in  this State of her late husband's 
effects; and under that authority they applied to the county court of 
Cumberland for administration of the goods of Lauchlin McKay, de- 
ceased; and the same was granted accordingly. Keither of the Munroes 
is of kin to the intestate Lauchlin; but Daniel Smith is of kin to him, 
and also married the sister of said Lauchlin, and she is the nearest of 
kin  of the intestate resident in  North Carolina. 

Upon this state of facts, Daniel Smith applied to the county court of 
Cumberland to revoke the grant of administration to the Munroes, and 
also to grant the administration to himself, as one of the next of kin of 
the party deceased, or in right of his sa;d wife, the sister and nearest of 
kin in this State of the said Lauchlin, deceased. The county court re- 
fused each motion, and Smith appealed to the Superior Court, which 
affirmed the jud,gment before pronounced, but allowed an appeal to this 
Court. I n  the Superior Court several points were made and decided, on 
which the case comes in  review before us. They are: 

First. Whether the county court of Cumberland could grant to any 
person administration of the good8 of Lauchlin McKay, inasmuch as he 
did not die in that county, but his residence and death were in another 
State. Upon this, the opinion of the court was in the affirmative. 

Second. Whether a claim or right to a distributive share as (347) 
next of kin to an intestate, dying possessed of goods in that 
county, and whose administrator there resides, may be accounted bona 
notabilia in that county. Upon this, the court was of opinion that such 
a claim in Cumberland was sufficient to give the court of that county 
jurisdiction. 

T h i d  Had the court power to grant administration to the widow's 
appointees ? 

Fourth. Had not Smith, upon the whole, the preferable right to ad- 
minister under the statutes of this State? 

Upon the two last points the court held that the county court might 
well prefer to grant the letters of administration to the attorneys of the 
widow rather than to Smith, a relation against whom there was a claim 
in favor of the party deceased. 

The opinion of this Court accords with that of the Superior Court, 
that the judgment of the county court should be affirmed. 
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The first point is not made in  the form, probably, to express the true 
meaning of the parties; for we suppose the intention was not to raise the 
question whether the court of Cumberland, as contradistinguished from 
rhe other courts of the State, could grant administration of the goods of 
a party who did not die in this State, but resided and died abroad; but 
whether, in such a case, administration could be granted by any court 
of North Carolina. The propriety of the grant being made in that par- 
ticular county depends upon the solution of the second question, rather 
than of the first. Upon the general question, whether the courts of this 
State may grant administration of the goods of a person living and 
dying in another State, we entertain no doubt. Administration in an- 
other country will not enable the administrator to sue here. Butts v. 
Price, 1 N. C., 289. Unless, therefore, we grant administration, the 
estate here cannot be administered, either for the benefit of the creditors 
here or those abroad, or for the benefit of those persons who are entitled 
to the surplus according to the law of the domicile of the party deceased. 

No country, having a just regard for its own character or the 
(348) comity due to other countries, can refuse her authority to collect 

and apply the goods within her jurisdiction in the proper course 
of administration. In  England, administration of the goods of a for- 
eigner has always been granted, no matter where the party resided or 
died. The argument to the contrary with us rests, therefore, entirely 
upon the legislation of this State. The act "Concerning executors and 
administrators," Rev. Stat., ch. 46, see. 1, provides that "Letters testa- 
mentary and letters of administration shall be granted in the court of 
the county where the testato; or intestate had his usual residence at  the' 
time of his death, or where the deceased had fixed places of residence 
in more than one county, then in either." Upon this enactment it is 
contended that the county court hath but a special and limited jurisdic- 
tion to grant administration in  the particular case in which the deceased 
had a residence within that county, and in that case alone, and, there- 
fore, that the grant in any other case is void. I f  this were so, this appli- 
cation by Smith would be rejected, since it is in vain to revoke a grant 
which in itself is a nullity. Collins v. Turfzer, 4 N. C., 541. But we do 
not adopt that construction of the statute. The section is composed of 
the digested provisions of the acts of 1777, ch. 115, see. 57, and of 1789, 
ch. 308, sec. 1, and, to arrive at its true meaning, is to be understood as 
those acts themselves would be. By the act of 1715, ch. 10, sec. 3, letters 
of administration issued only out of the Secretary's office, under the 
signature of the Governor and the seal of the Colony. Of course, the 
authority to issue letters from that source extended to every case in 
which there could be administration, without regard to the residence of 
the deceased in any particular county. After the Revolution, the juris- 
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diction was transferred to the county courts by the act of 1777, by which 
i t  was enacted "That the courts of pleas and quarter sessions shall and 
may, within their respective counties, take probate of wills, and the said 
courts shall make orders for issuing letters testamentary and letters of 
administration to be signed and issued by the clerk." 

This act does not make the residence of the deceased the criterion for 
ascertaining the particular court which should have the jurisdic- 
tion of granting administration. The terms "within their re- (349) 
spective counties" could not have the effect of confining the juris- 
diction to the case of the death of the party within the county, but must 
have been understood as referring to bona notabilia, the place of the 
residence or of the death of the party within the county, or to any other 
fact which, at  common law, imparted or withheld jurisdiction as between 
the different courts of probate. Residence is not mentioned in the act, 
and cannot, therefore, be interpolated, any more than any other circum- 
stance, as that determines the jurisdiction. Those words, "within 
their respective counties," do not, therefore, limit in any degree, or de- 
fine, the cases in which administration is to be granted by some court in 
this State, but are intended merely to provide that, as between courts of 
the several counties, the jurisdiction of each should depend upon the 
same considerations that determined the jurisdiction of the several courts 
of ordinary a t  common law, namely, the residence or death of the p a ~ t y ,  
or his effects being within the territorial jurisdiction of the particular 
court. I t  had doubtless been found that the general letters of adminis- 
tration issued under the Colonial seal and embracing all the goods in the 
Colony were extremely convenient, inasmuch as there could arise no dis- 
pute as to their validity in respect of the extent of the jurisdiction from 
which they emanated, and the creditors knew in whose hands to seek the 
assets. I t  is not probable the Legislature intended to abrogate that prin- 
ciple, especially as no court was constituted, in the nature of the Provin- 
cial ecclesiastical courts of England, to grant administration where there 
were effects in different counties; and as that was the known policy, i t  
was probably the usage for each court that could grant administration at 
all to grant it fully, so as to extend to all the effects. I t  would seem, 
from the preamble of the act of 1789, ch. 308, that something of the 
kind did occur, for that recites that "the method of proceeding had not 
been defined with sufficient precision in  the act of 17'77, whereby great 
irregularities had crept into practice, and complaints had been made of 
precipitate and injurious decisions" whence i t  may be inferred, for 
example, that if a person died i n  a particular county, having 
effects in that and another county, in  practice a full administra- (350) 
tion was granted in both, which must ha re  often occasioned sur- 
prise and inconveniences. To remedy those irregularities and incon- 
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veniences, and by way of amendment to the act of 1777, i t  was enacted 
"That all wills shall be proved and administrations granted in  the court 
of the county where the testator or intestate had his usual residence at  
the time of his death, or, in  case he had fixed places of residence i n  more 
than one county, in  either of said counties." Upon this enactment we 
cannot put the construction contended for on the part  of the appellant. 
The act of 1789 is not a grant of the jurisdiction to appoint administra- 
tors. That had been conferred generally by the act of 1777 on the county 
courts; and from the want of precision in  the terms, conflicting jurisdic- 
tions were exercised by different courts, whence it became necessary to 
settle that conflict in  those cases in which it most commonly occurred. 
Hence the jurisdiction is given to the court of the county, or of one of 
the counties, i n  which the party had a fixed domicile a t  his death. That 
was the single purpose of that section of the act. It embraces in its pro- 
visions but the case of the death of a person resident in one or more 
counties of this State, and in  such case confers the jurisdiction upon the 
court of any of those counties. The case of the death of a person having 
no usual place of residence, or none in this State, i s  altogether out of this 
last act, and depends upon the pevious one of 1777, and the general 
principles of law existing anterior to the enactment of either of the 
statutes under consideration. Consequently, there may be an adminis- 
tration in this State of the goods of a person who was the citizen of 
another State, in which he died. 

This opinion is not in  conflict with Collins v. Turmr, 4 N. C., 541; 
for there Blackburn, the party deceased, had his domicile in Chowan, 
and Collins, his debtor, resided there. There was consequently neither 
a residence nor effects in Bertie, where Turner took administration. 

I n  the discussion of the preceding point, several matters were neces- 
sarily considered that go far  to determine the most material part  of the 

second question. I f  there be bona notabilia in  Cumberland, we 
(351) think that is a proper county in  which to take out administration. 

I t  does not appear that there are any effects in any other part of 
this State; and, therefore, we need not now say to what extent the admin- 
istration ought to be granted, or will be valid. We think there should 
be bona notabilia in the county, because the canon law. as administered " ,  

in peculiar jurisdictions in England, was the law of that country upon 
this subject; and, like other parts of her unwritten law, was brought 
here by our ancestors. But the practice has not been in  this State for 
each court to grant administration of the effects within its county; and, 
from the settled usage in  that respect, and the convenience to adminis- 
trators, next of kin, debtors and creditors, we are inclined to hold that, 
although special administrations may be granted, yet the court of any 
county in which there are bona nutabilia may grant administration of 
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all the effects of the deceased within the State. That the right to a dis- 
tributive share of an intestate's estate is to be accounted bona notabilia 
we have no doubt. Goods in  possession and debts, however desperate, 
are so considered, and even a claim, on account of purchase money of 
one who had sold an  estate, but had made an assignment for the benefit 
of creditors, was held to be of this character by Sir John Nicholl, Coates 
v. Brown, 1 Add., 345. 

The power and duty of the court, when the next of kin reside abroad, 
to grant administration to the appointee of the next of kin, was held in 
this State in  the early case of Ritchie v. McAusZin, 2 N.  C., 220; and 
we believe that decision has guided the courts in subsequent cases. We 
do not find much upon the point in elementary works, nor in the de- 
cisions of the ecclesiastical courts; yet we see enough stated incidentally 
to satisfy us that it is the common practice i n  those courts. There are 
several cases in which the persons entitled were foreign public charac- 
ters, and administration was granted to those authorized by them to take 
it, and for the benefit of the principals. I n  Parrington v. Clerk, 3 Doug., 
i t  appears the party had taken administration as the attorney of the next 
of kin. And in Anstruther v. Chalmers, 2 Simons, 1, the letters 
were to "J. C. and A. F. as the attorneys of E. Campbell, the (352) 
sister and only next of kin of C. A,, for the use and benefit of the 
said E. Campbell." Upon an inquiry a t  the instance of the Vice Chan- 
cellor as to the effect of those words, "for the use and benefit," the deputy 
register of the prerogative court certified that the words were invariably 
used "where the grant was to persons under a power of attorney from 
the party entitled to the representation"; but although they are "for 
the use and benefit" of that person, they do not exclude the claim of any 
other person to share in the personal estate. What effect, then, they can 
have, i t  is not easy to see; nor is i t  needful we should consider. The 
passage is cited by us only to show that there is "an invariable usage" 
upon this point, in conformity to which, in substance, has been the. 
course of our courts. 

Having arrived at the foregoing conclusions upon the preceding 
points, it follows that neither the appellant Smith nor his wife, if she 
had applied, could be preferred before the deceased's widow, although 
the latter resides out of the State. 1 Williams Exrs., 257, 263. It is to 
be presumed, nothing to the contrary appearing, that by the law of Mis- 
sissippi a widow is entitled to a share of her intestate husband's personal 
estate; and, therefore, may ask for the administration here for herself, 
and, by consequence, for her attorneys. 
PER CURIABI. Affirmed. 

Cited: Hyman v. Gaskins, 27 N.  C., 272; Johmon v. Corpning, 39 
N. C., 220; London v. R. R., 88 N. C., 588; Morefield v. Harris, 126 
N. C., 626, 627; H d  V. R. R., 146 N. C., 346; Boyntom u. H ~ a r t t ,  158 
N. C. 491. 269 
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JAMES W. COTTEN v. WILLIAM CLARK am JOHN H. DAWSON. 

A certiorari will not be granted where an appeal has not been brought up, 
through the inattention or forgetfulness of the clerk of the court, whom 
the appellant had constituted his agent to send up the appeal. 

BADGER moved for a certiorari in behalf of the plaintiff to bring up 
the record in this case, in which an appeal had been taken by the plain- 
tiff from the judgment of the Superior Court of HALIFAX, but which 
appeal had not been filed in time. The motion was founded on the fol- 
lowing affidavit, which was regularly sworn to : 

Rohert L. Whitaker, clerk of the Superior Court of Halifax, maketh 
oath that, soon after the appeal to the Supreme Court was taken in the 
above case, he was requested by the counsel of the appellant to prepare 
the transcript, and transmit it to the Supren~e Court; that he promised 
to do so, and was aided by the counsel in making up the transcript; that 
the transcript was made up in abundant time to be filed in the appellate 
court. This affiant further maketh oath that he has been clerk as many 
as four years of the Superior Court of Halifax, and hath been invaria- 
bly in the habit of transmitting the transcripts of appeal cases to the 

, Supreme Court, and it is the understanding between him and the appel- 
lants that he is to do this himself, without any agency on their part. 
This affiant hath always heretofore done so, and hath uniformly availed 
himself of the opportunity of sending them by his Honor, Judge Daniel, 
who resides in the town of Halifax. By mistake, this affiant took up 
the impression that the last Monday in December was a week later than 
i t  actually mas; in consequence of which, Judge Daniel left without the 
transcript, and as soon as the mistake was discovered this affiant mailed 
the papers for Raleigh, having paid the postage. 

Sworn to, etc. ROB. L. WHITAKER. 

PER CURIAM. Motion denied. 

(354) 
STATE v. MADISON JOHNSON. 

1. When a deliberate purpose to kill or to  do great bodily harm is ascertained, 
and there is a consequent unlawful act of killing, the provocation, what- 
ever it may be, which immediately precedes the act is to be thrown out 
of the case, and goes for nothing, unless it can be shown that this pur- 
pose was abandoned before the act was done. 

2. There is no such thing in law as a killing with malice and also upon the 
furor brevis of passion; and provocation furnishes no extenuation unless 
it produces passion. Malice excludes passion. Passion presupposes the 
absence of malice. In law they cannot coexist. 
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3. When the existence of deliberate malice in the slayer is once ascertained, 
its continuance, down to the perpetration of the meditated act, must be 
presumed, until there is evidence to repel it. There must be some evi- 
dence to show that the wicked purpose had been abandoned. 

4. I t  is the duty of the judge, who presides at the trial of any cause, whether 
civil or criminal, to correct any misrepresentation of law made to the 
jury, although admitted to be law by the parties or their counsel. 

5. Provocation never disproves malice; it only removes the presumption of 
malice, which the law raises without proof. A malicious killing is mur- 
der, however gross the provocation. 

INDICTMENT for the murder of Henry Beasley. The prisoner having 
pleaded not guilty, the issue was tried at  Fall  Term, 1840, of WAKE, 
before Hall, J., when the jury found the prisoner guilty of the felony 
and murder in manner and form as charged in the bill of indictment. 
A motion for a new trial was made by the prisoner's counsel, on the 
ground that the jury were misdirected by the court. This motion having 
been overruled, and judgment of death having been pronounced by the 
court, the prisoner appealed to the Supreme Court. 

The following is the case submitted to this Court: 
On the trial of the issue, one Ragan, a witness for the prosecution, 

deposed that one night in November, 1839, he was a t  a shop in Raleigh 
kept by himself and one Aaron Johnson, the father of the prisoner. The 
prisoner, the deceased, one O'Brien, and the witness were there. A 
quarrel arose between O'Brien and the prisoner, who struck O'Brien 
two blows. They were separated and the prisoner went out. When wit- 
ness went to close the door, the prisoner came to the door. Beasley (the 
deceased) asked the prisoner what was the use of having such a 
fuss. Prisoner asked him if he took it up. H e  said he did not. (355) 
Prisoner said he was not afraid of him, to which deceased replied 
by affirming that he was not afraid of prisoner. And thereupon prisoner 
immediately raised his arm, and a pistol fired. Prisoner immediately 
went away; the deceased also went out, exclaiming, "I am a dead man!" 

The death of the deceased from a wound then inflicted by the dis- 
charge of the prisoner's pistol was fully proved and was admitted. 

The prisoner examined one Pollard, who deposed that on the night 
lnentioned by Ragan he went to the shop to buy some fish. The d e  
ceased, who was acting as an assistant or clerk in the shop, went with 
the witness into a back room of the shop to get the fish. When witness 
came in, O'Brien and prisoner were quarreling, and when witness and 
the deceased returned into the shop from the back room, they were still 
quarreling, when the deceased told prisoner to behave himself. Pris- 
oner asked the deceased if he took it up. Deceased said he did, and a 
smart quarrel ensued between them. After some time, prisoner said 
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he would go to bed. Deceased said he should not. Prisoner said it was 
hard if he could not go to bed in his father's house, and took a candle 
and qent  into the back room, and was in the act of ascending the stairs, 
which led to a bedroom above, when the deceased went u p  to prisoner, 
seized him by the collar, pulled him through the back room and shop 
to the front door, and pushed him out, kicking him a t  the same time. 
As this was done, witness (desirous of getting away from the fuss) got 
out of the shop and hastened away, and soon after heard the report of 
a pistol. 

Several witnesses deposed that, within a few minutes after the pistol 
was fired, they heard the prisoner say that he had shot the deceased; 
that if it was to do again, he mould do the same thing, and if any per- 
son touched him he would shoot him likewise; and he hoped the de- 

ceased would d:e and go to hell. 
(356) Polly Mangum, exhmined for the State, deposed that on the 

same day the prisoner was at her house at  dinner; said he had 
bought powder and shot, and intended to kill a man that night before 
the bell rung, and at  the same time showed a pistol. She said to him: 
"Madison, why are you going, to do so?" He  replied, "Aunt Polly, is 
it not a shame that I should have to work all day in the hot sun?" She 
then asked him whom he intended to kill, to which he replied: ('1 name 
no names and value no law." At the time of this conversation, the pris- 
oner had been drinking. but was in his senses. 

u, 

This was all the material evidence, except to support and oppose the 
credit of the witnesses Ragan and Pollard. 

The Attorney-General admitted that if the testimony of Pollard was 
true, the prisoner was guilty of but manslaughter; but he insisted that 
Pollard ought to be discredited, and Ragan should be believed, and that 
upon his evidence the prisoner was guilty of murder. 

The prisoner's counsel commenced his address to the j u q  by admit- 
ting that, if kagan's evidence was true, the prisoner was guilty of mur- 
der, and stated to the jury that the whole case, therefore, depended on 
the question, whether Ragan or Pollard should be credited, as upon the 
case as stated by the latter it mas but manslaughter. The presiding 
judge here interrupted the counsel, and said he should instructthe jury, 
if they were satisfied that the prisoner had previous malice against the 
deceased, and went to the shop on the evening of the homicide with an 
intent to provoke a quarrel and revenge himself, he was guilty of mur- 
der. although Pollard's statement should be true. u 

The prisoner's counsel insisted that, in order to make this case one of 
murder, supposing Pollard's statement to be true, it must appear that 
the prisoner sought the provocation he received, or that he did not act 
under its influence; that his being a t  enmity with the deceased did not 
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make i t  necessary that he should take more from him than from a stran- 
ger or a friend; that the provocation proved by Pollard would reduce 
t,he crime to manslaughter, if committed on a friend or stranger, and 
would have the like effect when the person killed was an enemy, if he 
acted under the provocation; that ii the prisoner went to the shop to 
bring on a quarrel as a pretense for killing, still he would not be 
guilty of murder if he did not bring on the quarrel, but acted in ( 3 5 7 )  
truth upon the provocation then received, and would not have 
acted but from the provocation. And the prisoner's counsel further in- 
sisted that the provocation proved by Pollard was a sufficient and ade- 
quate motive for the prisoner's conduct, to which i t  was to be referred, 
unless by some proper evidence it was shown that he did not act from 
that motive, but from something deemed malice, or proof of malice. 
And the counsel contended that, in this case, there was no evidence 
proper to be left to the jury that the deceased was the object of the 
prisoner's threat, supposing Pollard's statement true, nor that he had 
malice or ill-will against him, nor that he sought or brought on the 
quarrel, nor that he acted but from the provocation proved by Pollard. 

The judge, in leaving the case to the jury, after directing them that 
on Ragan's evidence the prisoner mould be guilty of murder, and that 
the provocation stated by Pollard was sufficient in law to reduce the 
killing to manslaughter, instructed them, nevertheless, that although 
they should believe Pollard's evidence to be true, yet if, connecting the 
testimony of Polly Mangum with the other evidence in  the cause, they 
could collect the fact that the deceased was the object of the threat ds- 
posed to by her, and that the prisoner went to the shop with the intention 
to provoke a quarrel with the deceased, in order to gratify his avowed 
vengeance, then the killing was murder, notwithstanding the facts proved 
by Pollard. 

Attorney-General f o r  the State. 
Bad!ler for prisoner. 

The opinion of the majority of the Court was delivered by 
GASTON, J. After an anxious consideration of this case, the Court 

is unable to find any grounds on which to pronounce the judgment ren- 
dered against the prisoner erroneous. 

The only error alleged is because of misdirection of the presiding 
judge in his instructions to the jury. It has not been questioned, nor 
can i t  be questioned, but that i t  is the duty of a judge who pre- 
sides at  the trial of a cause, whether civil or criminal, to correct (358) 
every misrepresentation of law made to the jury, although ad- 
mitted to be law by the parties or their counsel. He does not preside 
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1 merely as a moderator, to enforce order and decorum in a discussion 
1 addressed to a body, with whose deliberations he has no concern, and 
1 over whose judgment he is to exercise no influence; but he is an  integral 

part of that mixed tribunal which is to pass upon the issue, and, while 
he is forbidden to give to the jury "an opinion whether any fact is suffi- 
ciently proven," he is bound to declare and expound to them the law 
arising upon those facts. Rev. Stat., ch. 31, see. 136. 

The alleged error is supposed to be partly in the instructions actually 
given and partly in declining to adopt, as a modification of those in- 
structions, certain positions for which the prisoner's counsel contended 
on the trial. 

The instruction given to which objection has been taken is  that part 
of his Honor's charge wherein, after stating that the provocation testi- 
fied to by Pollard was sufficient in law to reduce the killing to man- 
slaughter, he added, "that, nevertheless, if, connecting the testimony of 
Polly Mangum with all the other evidence in the cause, they could col- 
lect the fact that the deceased was the object of the threat deposed to 
by her, and that the prisoner went to the shop (where the homicide was 
committed) with the intention to provoke a quarrel with the deceased, 
in order to gratify his avowed vengeance, then the killing was murder, 
notwithstanding the facts proved by Pollard." I n  support of this ob- 
jection, it has been argued that a jury cannot collect any fact from evi- 
dence unless such evidence will rationally authorize the inference of 
the fact; that it is error in law to leave it to them to collect a fact, of 
which no testimony has been given, or none but of a vague and plainly 
insufficient character; and that, in the case under consideration, there 
was no testimony to warrant a finding that the denunciation of the 
prisoner was directed to the deceased; and, if possible, yet less that he 

went to the shop with intent to bring on a quarrel to gratify his 
(350) avowed vengeance. To us i t  seems that there was evidence fully 

warranting the jury in inferring the whole fac t ,  the existence or 
nonexistence of which was left to their judgment. I t  was not a vague 
threat which the prisoner uttered. H e  avowed his determination to kill 
an inaividunl. whom, howe~er,  he refused to name, and to kill him that 
night; and he exhibited the instrument which ha had prepared to carry 
this purpose into execution; and on that night, with that instrument of 
death concealed, he goes to the shop of which the deceased has the 
charge, gets into a quarrel with him, and, at  the time and in the man- 
ner previously declared, unlawfully kills him. Upon this, the inference 
that the deceased was the person whom he had previously resolved to 
kill becomes irresistible, until there be some facts to repel it. An act 
was done precisely of the kind which, but a few hours before, he had 
resolved to do, and prepared the means to execute; and it was done at  
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the time determined on with the means prepared; and the conclusion 
must be that this was the act SO designed, unless there be some indi- 
eations that a different act of the same kind was contemplated. What 
was the evidence to repel this conclusion? No more than this: that im- 
mediately before the deed was committed he  received from the deceased 
such a nrovocation as would have been sufficient, if there had been no 
malice, to excite high   ass ion. Admit that this fact had some tendency 
to weaken the inference, to render it somewhat less conclusive, it, never- 
theless, left the question of fact, who was the object of his vengeance, 
one fit for the determination of the jury. I t  is to be remembered that 
provocation never disproves malice; it only removes the presumption 
of malice, which the law raises without proof. A malicious killing is 
murder, however gross the provocation. But i t  is argued that, as the 
act of killing in this case followed immediately after provocation, the 
legal presumption from the act is that it was committed without malice, 
and therefore i t  cannot be regarded as evidence at  all to establish malice. 
The answer is, that the act of killing was not relied on as evidence of 
malice. There was proof nliunde of malice, of a fixed determination to 
kill. The act of killing, like any other act, corresponding in its 
circumstances with a previously ascertained purpose, is evidence, (360) 
because of this conformity, to designate the object of the intended 
action. and therefore, though not proof of malice, i t  may point out the 
direction of ascertained malice. I f ,  in a crowd, I tread on a man's toes 
it may well be presumed that the act was accidental; but if it appear 
that I went into the crowd with the purpose to render that insult to 
some person, then certainly the act would be evidence to point out the 
individual whom i t  was my purpose to insult. I n  forming a judgment 
upon the question, how far  the fact of provocation weakened the infer- 
ence that the deceased was the object of the avowed vengeance of the 
prisoner, there were other circumstances in the case proper to be taken 
into consideration. It appeared that the deceased had been employed 
to keep a shop in  Raleigh, belonging in part to the father of the pris- 
oner. The only intimation, previously given, of the unnamed object of 
his enmity is to be found i n  the exclamation, ('Is i t  not a shame that I 
should have to work all day in the hot sun?" That night, at  the shop, 
when forbidden by the deceased to sleep there, he exclaimed: "It is 
hard that I cannot go to bed in my father's house." And, after the 
fatal deed was done, instead of expressing sorrow for a rash act, com- 
mitted in  the heat of passion, he uttered a horrid wish and imprecation, 
indicative of a deep-rooted hatred against the deceased. These circum- 
stances, connected with the fact that, on the part of the prisoner, noth- 
ing was shown t ~ n d i n g  in the slightest degree to designate any other 
object of his vengeance, seem to point out the deceased as the person 
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who, supplanting him in  his father's shop, being placed in an easy situ- 
ation, while he was obliged to toil "all day in the hot sun," was regarded 
by him with the deadly hostility thus avowed, executed, and unre- 
pented of. 

But admitting that the deceased was the object of the prisoner's ven- 
geance, it is denied that there was evidence to warrant a finding that 
the prisoner went to the shop with intent to provoke a quarrel and 
gratify his vengeance. For  reasons which will hereafter be assigned, 

we hold that the charge would have been perfectly correct had i t  
(361) omitted the inquiry as to an intent to provoke a quarrel, but had 

left the question of murder to depend solely on the fact whether 
he went to the shop with the intent to kill the deceased. But we are 
entirely satisfied that the circumstances were relevant and fit to be con- 
sidered, if the inquiry were material, upon the question of intent to 
provoke a quarrel. Let us advert for a moment to the most material of 
those circumstances. The prisoner has formed a purpose of most deadly 
vengeance against the deceased, and prepared the means to execute it. 
With these means concealed, he goes to the place where the deceased i s  
ordinarily to be found. The first act he is engaged in, after arriving 
there, is a quarrel with a third person. This quarrel the deceased had a 
right to suppress, and does suppress. But the prisoner treats this con- 
duct as the taking of a part in the quarrel against him. The next act 
is an attempt to take possession of the bedroom connected with the shop. 
The case does not state that this was the bedroom of the deceased, and 
however probable the presumption that such was the fact, we do not 
feel ourselves authorized to assume it. Rut i t  is not pretended i t  was 
the bedroom of the prisoner; i t  is not shown that he had ever occupied 
it, or had any right to occupy i t ;  and, indeed, the only pretense of right 
set up by him was that his father was one of the owners of the shop. 
Unquestionably the deceased, who represented the owners of the shop 
and was clothed with their rights, was fully justified in forbidding this 
assumption of dominion there, and the perseverance in such assumption 
was a rude and insulting act. I f  the deceased, upon this, had done no 
more than turn him out of doors, the deceased would have been wholly 
blameless in the transaction. But according to the testimony of Pol- 
lard (which for the purposes of the present inquiry must be presumed 
to be true), in turning hint out of doors, he kicked the prisoner and was 
instantaneously shot. Now, it is not for us, nor was it for the judge 
below, to draw the colzclusiun of fact that the prisoner did go to the 
shop with the intent to bring on a quarrel and execute the purpose of 
death which he had formed against the deceased; but if the intentions 

of men are to be ascertained by their acts, these acts of the pris- 
(362) oner were fit for the consideration of the jury, to enable them to 
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judge what was his intent. H e  had resolved to kill; he went prepared 
to kill; he brought on a quarrel with the object of his vengeance, and 
in that quarrel did kill him. Can i t  be questioned that it is a proper 
inquiry, Did he intend what happened? 

We have said that the inquiry, whether the prisoner intended to bring 
on a auarrel, was not a material one for detenninint. the character of - 
his crime. We take the principle to be clear that when a deliberate 
purpose to kill, or to do great bodily harm, is ascertained, and there is 
a consequent unlawful act of killing, the provocation, whatever it may 
be, which precedes the act, is to be thrown out of the case and goes for 
nothing, unless it can he shown that this purpose was abandoned before 
the act was done. There can be no such thing in law as a killing with 
malice and also upon the f u r o r  brevis  of passion; and provocation fur- 
nishes no extenuation, unless it produces passion. Malice excludes pas- 
sion. Passion presupposes the absence of malice. I n  law they cannot 
coexist. Murder is the killing with malice aforethought. I f  there be 
killing, and malice aforethought be shown, both of the constituents of 
the crime are established, and the act is murder. Certainly, however, 
it must he admitted that' the most determined purpose to kill may be 
repented of, and malice, howerer deeply settled, may be abandoned. 
But there must be something to show that this has been done, before i t  
is presumed. There is a locus, or rather a tempus penitentice, allowed, 
but to avail allything it must be employed for repentance, and repent- 
ance of a criminal purpose is not prcsmted  if the act be done which 
that purpose contemplated. I t  is not, therefore, the legal presumption, 
where a nrorocation intervenes betreen the exmession of malice and 
the act of killing, that the slaying was upon passion and not upon 
malice. The authorities relied upon to establish this position, when 
fairly interpreted, lay down the opposite doctrine, that the presump- 
tion in such cases is, unless there be woof to the contrary. that the kill- 
ing was upon malice and not upon pa$sion. I t  is admitted that the pas- 
sage produced fronl Mr. East, a very respectable compiler of the crimi- 
nal law, taken per se, does favor the view pressed by the prison- 
e r ' ~  counsel. His  language is, "But where fresh provocation in- (363)  
temenes between preconceived malice and the death, it ought 
clearly to appear that the killing mas upon the antecedent malice; 
which may be difficult in some cases to show satisfactorily, if the new 
provocation were a g r ie~~ous  one. I n  such cases, says Hawkins, i t  shall 
not be presumed that they fought on the old grudge, unless i t  appear by 
the whole circunzstances of the fact." 1 East, ch. 5, see. 12. I t  is to 
be remarked, however, in the first place, that this passage is the con- 
cluding part of a section wherein he has been considering how fa r  a 
provocation received map rebut an implication of malice; and, after 
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laying down the proposition that a provocation, immediately preceding 
the act, will rebut that implication, "but that it will be no answer in 
alleviation to express malice proven," he proceeds to state that "there- 
fore, if, upon a provocation received, one party deliberately and ad- 
visedly denounce vengeance against the other, and afterwards carry his 
design into execution, he will be guilty of murder, although the death 
happened so recently after the provocation as that the law might, apart 
from such evidence of express malice, have imputed the act to unad- 
vised passion"; and then follow, as a qualification or exception, the 
words first quoted. Taking, therefore, the m7hole section, its meaning is 
this : provocation will not extenuate a killing to manslaughter, although 
the act speedily follows upon the provocation, and before the blood, if 
raised to the boiling point of passion, has time to cool, if from the ad- 
vised and deliberate expression of malice it can be collected that the 
blood was no t  thus heated by that provocation; but if no act of killing 
the% take place, and an additional provocation be received, and there- 
u p o n  the person 20 provoked slay his adversary, it is a fair presumption, 
unless the circumstances of the fact show the contrary, that t h i s  super- 
added provocation did produce such highly excited passion, and the act 
of slaying proceeded from this passion. Thus understood, i t  does not 
conflict with the views we have taken. But X r .  East in this passage 
refers to Hale and Hawkins, who are justly regarded, not as respectable 

compilers, but as standard authorities; and what is their lan- 
(364) guage? Mr. East refers to Hawkins, Book 1, ch. 13, sees. 29, 30 

(page 97). Hawkins' words are:  "If two happen to fall out 
upon a sudden, and preaently agree to fight, and each of them fetch 
a weapon, then one kills the other, he is guilty of manslaughter only, 
because he did it in the heat of blood. And such an indulgence is shown 
to the frailties of human nature that where two persons, who have for- 
merly fought on malice, are afterward7 t o  al l  appearance reconciled, and 
fight again on a fresh quarrel, it shall not be presumed that they were 
moved by the old grudge, unless it appear by the whole circumstances 
of the fact." Mr. East refers also to 1 Hale Pleas of the Crown, 452. 
The entire passage in Hale is this: "If there be an old quarrel between 
A. and B., add t h e y  are  reconciled again,  and then upon a new and sud- 
den falling out, A. kills B., this is not murder; but if upon circum- 
stances it appears that the reconciliation mas but pretended or counter- 
feit, and that the hurt done was upon the force of the old malice, i t  is 
murder." Here we have the true doctrine. The act shall be attributed 
to passion produced by provocation, and not the old grudge, if it appear 
t h a t  t h e  old grudge has ceased. One of the cases put by Hale on the 
next page is, i t  would seem, decisive of this point : "If A. challenge B. 
to fight; B. declines the challenge, but lets A, know that he mill not be 

278 



N. C.] DECEMBER TERM, 1840. 

beaten, but will defend himself; if B., going about his occasion, wears 
his sword, is assaulted by A. and killed, this is murder in  A. ; but if B. 
had killed A. upon that assault, i t  had been se defendendo, if he could 
not otherwise escape; or bare homicide, if he could escape and did not. 
But if B. had only made this a disguise to secure himself from the dan- 
ger of the law, and purposely went to the place, where probably he 
might meet A, and then they f igh~  and he kills A., then i t  had been 
murder in  B.; but herein circumstances of the fact must guide the jury." 
I f  B. had formed no determination to fight, but intended only self- 
defense, and met A. accidentally, then the assault upon him would have 
excused the act of killing altogether, if necessary to his own safety, or 
extenuated it to manslaughtel; if not required by such necessity. But 
if in truth, notwithstanding his declaration to the contrary, he 
had formed the purpose to fight, and went to the place to execute (365) 
that purpose, such an assault would be no excuse or alleviation, 
and his crime would be murder; and the inquiry for the jury is, from 
the circumstances, Was it his purpose to fight, and did he  go with that 
purpose? Such is regarded settled law in  the courts of England at this 
day, where, i n  consequence' of the numerous cases which call for the 
exercise of great legal discrimination, precision in  the rule on this sub- 
ject may justly be expected. I n  the late case of the &.theen v. Kirkham, 
8 Car. and Pay., 115 (34 E. C. L., 318)) where a father stood indicted 
for the murder of his son, i t  appeared in evidence that the act of killing 
was preceded by such an immediate act of provocation as would extenu- 
ate the crime to manslaughter, unless malice was shown. The crime was 
committed on Saturday, and testimony was given of threats to kill the 
deceased, uttered by the prisoner on the preceding Monday and Wednes- 
day. The jury was instructed that the question of manslaughter or 
murder depended upon the fact whether these threats were the mere 
ebullitions of momentary anger or the expressions of a dliberate pur- 
pose; "so that if they believed that, on the Monday or Wednesday be- 
fore, the prisoner used the threats deliberately, then all the quarreling 
and wrestling might be dismissed from their consideration." 

Ih the observations made upon the objections to the instruction given, 
we have unavoidably anticipated much that is applicable to the other 
objection, because of instruction not given. It will be sufficient for us 
now to remark, ili relation to this objection, that provocation, as such, 
is not an extenuation of the act of killing, although passion, consequent 
upon provocation, may extenuate; that the true question is, whether the 
act be the result of such passion or of malice; and that the relation of 
good or ill will, prevailing between the parties, i s  all important in lead- 
ing to the decision of that question; and that when the existence of 
deliberate malice in the slaver is once ascertained, its continuance, down 
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to the perpetration of the meditated act, must be presumed until there 
is evidence to repel it. What that evidence should be it is hazardous to 

define. But there must be some evidence, and, without it, the 
(366)  jury cannot rightfully find, or the court give an instruction im- 

plying that they may find, a discontinuance of deliberate malice. 
Tf a considerable period of time has elapsed between the last indications 
of the wicked purpose and the killing; if convenient opportunities for 
gratifying vengeance h a ~ e  passed over, and no use was attempted to be 
made of them; if an apparently amicable intercourse has taken place 
between the parties in  the meanwhile: these, and such as these, would 
be circumstances well worthy of the consideration of the jury, as tending 
to show a change of intention. True, it is in the power of Him in 
whose hands are the healds cf his creatures to effect this change in the 
twinkling of an eye, and H e  alone can know with certainty whether i t  
hath or hath not been made. But men, fallible men, obliged to judge of 
huinan motives, and yet having no means of judging but by external 
indications, are compelled to pronounce the unlawful deed the conse- 
quence of the wicked purpose, unless there be some evidence, which their 
understandings can discern, that such pufpose had been relinquished. 
I n  the case before us there is one thing which we can pronounce with 
certainty. I f  the prisoner did go to the place, where he killed the de- 
ceased, mith intent to kill hirn-and so the jury have found, and so, in 
our opinion, they were warranted to find-there was .no evidence, how- 
ever slight, showing, or tending to shorn, that this intention was aban- 
doned before the act was done. The decision of this Court must be cer- 
tified to the Superior Court of Wake, with directions to proceed to judg- 
ment and sentence of death against the prisoner, agreeable thereto and 
the laws of this State. 

DANIEL, J., delivered a dissentient opinion as follows: The judge 
charged the jury that "if they could collect the fact that the deceased 
was the object of the threat deposed to by P. Mangum, and that the 
prisoner went to the shop with an intentidn to provoke a quarrel with 
the deceased, in order to gratify his avowed vengeance, then the killing 
was murder, notwithstanding the facts proved by Pollard." This part 

of the charge is particularly objected to by the prisoner's counsel. 
(367)  H e  says that there was n o  evidence in the case which tended to 

show the court and jury that the prisoner sought  a provocation 
to be given him by the deceased, that he might have a pretext to fire on 
him as he did, and that the judge should have told the jury that there 
was no evidence in the case to support that position taken by the Attor- 
ney-General. He contends that the cause or motive that prompted the 
fire should have been distinctly left to be found by the jury, mith in- 
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structions from the court that if the cause was the next immediate provo- 
cation given by the deceased, by dragging the prisoner through the rooms 
and kicking him out of doors, then i t  was only a case of manslaughter; 
but if the cause of the fire was upon a former grudge, then i t  mas mur- 
der. 

One reasonable creature killing another human being with mal i ce  
a f o r e t h o u g h t  is the legal definition of murder. But for any assault, 
made with violence or circumstances of indignity upon a man's person, 
as by pulling by the nose, if i t  be resented inlmediately by the death of 
the aggressor, and if i t  appear that the party acted in the heat of blood 
upon the provocation, this mill reduce the crime to manslaughter. 1 
East P, C., 233; Kel., 135; 4 Black., 191. Such a provccation, the 
law presumes, might, in human frailty, heat the blood to a proportion- 
able degree of resentment, and keep it boiling to the monient of the 
fact; so that the party n1a.y rather be considered as having acted upon 
a temporary suspension of the reason, than from any deliberate, mali- 
cious motive. 1 East P. C., 258. I n  case of a legal provocation, strictly 
so considered, the heat of blood d l  extenuate the guilt of the party, 
acting under its adequate influence, even though he make use of a deadly 
weapon. 1 East P. C., 258. I t  is admitted in the case before us that 
the provocation given by the deceased, next immediately before the pis- 
tol was fired (as deposed to by Pollard), would, if true and standing 
alone, have reduced the killing to manslaughter. I t  is contended for 
the State that the e~~idence of the witness Xangum and the subsequent 
killing of Beasley by the prisoner was strong and sufficient presumptive 
evidence of a f o r e t h o u g h t  malice against the deceased. I admit 
that it was sufficient eridence to go to the jury upon that point. (368) 
But the question still returns, Did the prisoner fire by force of 
the proniptings of that a f o r e t h o z ~ g h t  ma l i ce ,  or vas  he moved to fire by 
the provocation just the11 receil-ed? Malice aforethought is the result 
of deliberation; if the prisoner fired when his blaod mas boiling by the 
provocation, n-hen he was under a b r e l i s  f u r o ~ ,  and as it were without 
reason, the presumption arises that the act was done from the impulse 
of immediate anger and excitement. If so, it negatires the charge that 
it was done by the proniphgs of the aforethought n~alice. The jury 
might find a locus p e n i t e n t i n ,  or a cesser of the former grudge, and 
that the killing was the result of the b r w i s  furor  which the prisoner 
was thrown into by the immediate provocation. A: has nzalice against 
B.. and intends to murder him at a time when he can com~enieatlv do 
i t ;  B., ignorant of the design, but for some illegal cause or other, sets 
upon A. with such violence that it beconles absolutely necessary for him 
to kill B. to save his own life: is this murder in A, because there was 
proof that, some time before, he had malice against B.?  I should sup- 
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pose not; and the jury, I think, would be left to say that the death blow 
was given under the immediate and natural impulse of A. to save his 
own life, and therefore excusable homicide. So, likewise, in the case 
just supposed, if B. assault A. by taking him by the collar, and forcibly 
drag him through two rooms, and then kick him out of the door in the 
presence of company, and A. instantly fires a pistol and kills B., are 
the jury compelled to say this is murder, because of the antecedent 
grudge? Can they not say, if they believe the truth to be so, that A. 
was induced to fire from the immediate anger or brevis f u r o ~  into which 
he was thrown from the provocation just before received, and that it 
was manslaughter? I t  seems to me that the jury would be at  liberty 
so to find, and that they ought so to find, unless it "clearly appeared" 
that the prisoner killed under the forme? malice. Queen v. Kirlcham, 
34 Eng. C. L., 318, so f a r  from being authority against this position, is, 
as i t  seems .to me, in favor of it. The reporters (Carrington and Payne) 

give the substance of the case thus: '(In order to reduce the kill- ., 
(369) ing of a person to manslaughter, there must not only be a suffi- 

cient provocation, but the jury must be satisfied the fatal blow 
was given in consequence of that provocation. I f  A. had formed a de- 
liberate design to kill B., and, after this, they meet and have a quarrel, 
and many blows pass, and A. kills B., this will be murder, if the jury 
are of opinion that the death was in consequence of the previous malice, 
and not of the sudden provocation." What would the crime be if the 
jury should be of the opinion that the death was in consequence of the 
sudden provocation, and not of the antecedent malice? I answer. only , * 

manslaughter. And, then, is i t  not a question for the jury to decide, 
whether the death blow was inflicted in consequence of the previous 
malice or in  conseauence of the sudden ~rovocation? I t  seems to me 
that i t  is. "In every case where the point turneth upon the auestion 
whether the homicide was committed willfully and maliciously or under 
circumstances justifying, excusing, or  alleriating, the matter of fact is 
the proper and only province of the jury." Foster C. L., 255. I n  
Queen v .  E i r kham,  Judge Coleridge begins his charge to the jury by 
showing the distinction between the crime of murder by malice implied 
in law from death happening by the use of a deadly weapon where no 
provocation had been given, and the crime of manslaughter, where 
death is inflicted bv a deadly weapon, but where a sufficient provocation - ,  

had been given at the time." H e  says, that in the first case the slayer is 
cool, and must be taken to have malice; in  the other, he has not malice 
if he acted upon the provocation. H e  then proceeds to say: "If a 
person has received a blow. and, in  the consequent irritation. imme- 
diately inflicts a wound that occasions death, that will be manslaughter. 
But the slayer shall not be allowed to make this blow a cloak for what 
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he does; and, therefore, though there has been an actual qnarrel, and 
the deceased shall have given a number of blows, yet if the party in- 
flicted the wound, not  in comeqz~ence of those blows, but in consequence 
of previous malice, all the blows will go for nothing. So, in the present 
case, if there was a stab given in consequence of a grudge entertained a 
day or two before, all that passed between these parties at  the very time 
must go for nothing, for the simple reason that the blows were 
not the cause of the crime." The reporters then make Judge  (370)  
Cole&ge to say to the jury: "So that if you believe, on the 
Menday or Wednesday hefore, the prisoner used the threats that have 
been sworn to, deliberately, then all the quarrel and the wrestling may 
be entirely dismissed from your consideration." The English reporter 
or the printer must, in  the last quoted part of the charge of the judge, 
h a ~ ~ e  omitted these words: "if the prisoner had killed his son with the 
knife, in consequence of those previous threats deliberately made." I f  
the omission, which I contend is made in the report, be not supplied 
some way, then the report of the case makes Judge  Coleridge contra- 
dict himself; for his remarks, just before made, had left the jury to 
understand that if the fatal stroke was given from irnnlediate provoca- 
tion, which the blows given by the deceased had produced, it would be 
but a case of manslaughter, notwithstanding the antecedent grudge. I n  
this way the opinion of Judge  Coleridge will correspond with what is 
said to be the law by Mr. East in his Pleas of the Crown, 224, and 
other writers. Mr. East says: "When fresh provocation intervenes be- 
tween preconceived malice and the death, i t  ought clearly to appear that 
the killing was'upon the antecedent malice; which may be difficult to 
show satisfactorily, if the new provocation was a grievous one." "In 
such cases," says Hawkins, "it shall not be presumed they fought on the 
old grudge, unless i t  appear by the whole circumstances of the fact." 
That Baron Comyn understood Hale to hold the law to be the same 
way is to be seen, 4 Com. Dig. (Justices) M., 16. "Though there was 
former malice, if they mere reconciled and quarrel upon a new occasion. 
So if they fight upon malice and are parted, and afterwards fight upon 
a sudden, i t  is but inanslaughter in  each case." R e  cites Hale's P. C., 
49, for both positions. I n  such a case, i t  seems to me, the jury are at 
liberty to say there n-as a cesser of the previous malicious intent, and 
that the presumption was that the act %owed frorn a new and a differ- 
ent cause; and if the act flowed from the violent provocation immedi- 
ately given, i t  could not flow from the antecedent malice: there- 
fore, the killing could not be murder, for i t  lacked the necessary (371) 
ingredient to constitute that crime, viz., killing with malice afore- 
thought, or by the promptings of aforethought malice. Notmith.stand- 
ing, I admit that the presumption may be repelled; and if the jury were 
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satisfied that the killing was upon the antecedent malice, it would be 
murder. 1 East, 232 ; 1 Hale P. C., 462. The law as I hare here stated 
it to be was so understood by the judge and the counsel, both for the 
State and the prisoner. 

To get clear of what seemed to be the recent provocation, the counsel 
for the State insisted that the prisoner sought what was done by the 
deceased as a pretext or cloak to fire upon him and kill him. We are 
now called upon to review the charge of the judge upon this particular 
point in  the case, under all the facts that had been proved by the two 
witnesses, lIanguin and Pollard. Whether the prisoner sought a provo- 
cation to be given by Beasley, that he might kill him, was- the turning 
point of life or death in this case. Where is the evidence that the pris- 
oner went to the shop with that ~ i e w ,  or that he sought a provocation 
to kill h im? They never before had even angry words; the shop was 
a tippling shop, and belonged in part to the prisoner's father; the pris- 
oner loved ardent spirits: mas i t  not natural, then, that he should go 
there to gratify his propensity for drink? The prisoner being at the 
shop that night is, then, reasonably and naturally accounted for. What 
next? The prisoner and O'Brien quarrel; who began the quarrel is 
not stated. I s  i t  renxwkable that a man who mas in drink at dinner- 
time, and in a tippling shop a t  night, should be in a quarrel with 
another man in the same shop? I t  is well known to be a frequent 
occurrence; therefore there is nothing, as i t  seems to me, in  this c i ~  
cumstance. What next? The deceased, the keeper of the shop, tells 
the prisoner to behave himself; the prisoner says: "Do you take i t  
up?" I s  there anything remarkable in the fact of a man in a passion, 
in  a mar of words with another person, being thus accosted, making 
just such an answer? I think not. The decea~ed and thc: prisoner 

quarrel for sonie time; afterwards the prisoner said he mould 
(372) go to bed; the deceased said he should not; the primner said it 

was hard he could not go to bed in his father's house (Ragan, 
the part owner of the house, there and making no objection) ; he took 
a candle and attempted to go upstairs, where there was a bed; the de- 
ceased, without any notice to the prisoner to l e a ~ e  the house, illegally 
takes him by the collar, drags him through two rooms, and kicks him 
out of doors, and instantly the prisoner. fired the pistol. -4nd these 
slight circumstances are left by the court to the juEy to find the life 
or death fact, that the prisoner went to the shop that night with the 
design t o  seek a provocation to kill a man that he never before had an 
angry word with. I t  seems to me that all these things, taken together, 
do not raise any, or, a t  most, but a very slight presumption of the fact 
sought to be established, viz., that the prisoner sought a provocation, 
as a pretext to kill Beasley. I admit that a man may be found guilty 
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of murder upon presumptive evidence. But the presumption must be 
strong and cogent, not leaving in the mind a rational doubt to the con- 
trary. I f  the presumption of a material fact be slight, as I think it 
was in  this case, i t  availeth nothing; i t  is no evidence in a life and 
death case, and the judge should have so informed the jury. H e  did 
not; but he left the jury to find a fact which would raise the crime 
from manslaughter to murder, upon circumstances which the lam pro- 
nounces to be no evidence to prove that fact. The words made use of 
by the prisoner after he had fired the pistol, in my mind, weigh noth- 
i ~ g .  They were nr r?i_ight be the ehidlitions of a vulgar mind, made in 
the moment of anger and great exasperation from the recent provoca- 
tion. 

I think there should be a new trial. 

PER CUXIAM. No error. 

Cited: S.  v. Tilly, 25 N .  C., 438; S. v. Curry, 46 N .  C., 285; S. v. 
Johnson, 47 N. C., 252; S. v. Ozocn, 61 N. C., 428; S. v. Ta-cha-na-tah, 
64 N. C., 618; S. v. Caveness, 78 N.  C., 490; S. v. Austin, 79 N.  C., 
627; S. v. Barnwell, SO N. C., 471; Burton v. R. R., 84 N. C., 197; 
8. v. Poster, 130 N. C., 673; S. v. Pollard, 168 N. C., 125; 8. v. h o t t s ,  
ib., 185. 



MEMORANDUM 

At the session of the General -4ssembly, 1840-1841, the Honorable 
WILLIAM H. BATTLE, who had been temporarily appointed by the Gov- 
ernor and Council, was elected a judge of the Superior Courts of.Law 
and Equity. 

At the same session, MATTHIAS E.  MANLY, Esquire, was elected a 
judge of the Superior Courts of Law and Equity in the place of the 
Honorable EDWARD HALL, whose commission had expired. 

At the same session, HUGH MCQUEEN, Esquire, was elected Attorney- 
General in  the place of JOHN R. J. DANIEL, Esquire, whose commission 
had expired. 
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STATE v. ABRAHAM CROW. 
(375) 

1. It  is not sufficient to constitute an assault, that a man of ordinary firmness 
should believe he was about to be stricken; but if it can be collected from 
the circumstances that, notwithstanding appearances to the contrary, 
there was not a present purpose to do an injury, there is no assault. The 
jury must judge of these circumstances. 

2. When the defendant, at the time he raised his whip and shook it at plain- 
tiff, though within striking distance, made use of the words, "Were you 
not an old man, I would knock you down," this does not import a present 
purpose to strike, and does not in law amount to an assault. 

THE defendant &as indicted and tried at Spring Term, 1841, of 
RUTHERFORD, before Battle, J., for an assault on one William Grayson.' 
The case appeared to be this: One witness testified that he heard the 
parties have some words, and he then saw the defendant raise a 
whip, which he had in  his hand, and shake i t  at  Grayson, swear- ( 3 7 6 )  
ing that he had a great mind to kill him; and that at  the time 
when the defendant raised his whip he mas within striking distance of 
Grayson, but did not strike him, although not prevented from doing so 
by the interference of any other person. One or two other witnesses 
testified that they did not see the defendant raise the whip, but heard 
him say to Grayson, "Were you not an old man, I would knock you 
down." The defendant's counsel contended that no assault was proved, 
because the words which accompanied his acts qualified them and 
showed that he had no intention of striking, and consequently there was . 
no such offer or attempt to strike as constituted an assault. The court 
charged the jury that, notwithstanding the words used by the defend- 
ant when he raised his whip and shook i t  at  Grayson, yet if his conduct 
was such as would induce a man of ordinary firmness to suppose he 
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was about to be atricken, and to strike his assailant in self-defense, the 
latter would be guilty. Otherwise, there might be a fight and the peace 
broken, and yet neither party be guilty. And further, that othemvise, 
one man might follow another all over the courtyard, shaking a stick 
over his head, and yet not be guilty, provided he took care to declare, 
while he was doing so, that "he had a great mind to knock him.down." 

The jury found the defendant guilty, and a new trial being refused, 
judgment was pronounced against him, from ~ h i c h  judgment he ap- 
pealed to the Supreme Court. 

T h e  Attorney-Gelzeral for the State. 
iVo counsel for defendant. 

DANIEL, J. The judge charged the jury "that if the conduct of the 
defendant was such as would induce a man of ordinary firmness to sup- 
pose he was about to be stricken, and to strike in self-defense, the de- 
fendant would by such conduct be guilty of an assault." We admit that 
such conduct mould be strong evidence to prove, what every person who 

relies on the plea of son assault demesne must prove to support 
(377) his plea, to wit, that his adversary first attempted or offered to 

strike him; but i t  is not conclusive evidence of that fact, for if 
it can be collected, notwithstanding appearances to the contrary, that 
there was not a present purpose to do an injury, there is no assault. 
8. v .  Davis, ante, 127. The lam makes allowance, to some extent, for 
the angry passions and infirmities of man. I t  seems to us that the 
words used by the defendant contemporaneously with the act of raising 
@is whip were to be taken into consideration as tending to qualify that 
act, and show that he had no intention to strike. The defendant did 
not strike, although he had an opportunity to do so, and was not pre- 
vented by any other person. The judge should, as it seems to us, have 
told the jury that if, at the time he raised his whip and made use of 
the words, "Were you not an old man, I would knock you down," the 
defendant had not a present purpose to strike, in law it was not an 
assault. We again repeat what is said in Davtk's case: "It is difficult 
to draw the precise line vhich separates violence menaced from violence 
begun to be executed, for until the execution of it be begun there can 
be no assault." The evils which. the judge supposed might follow if 
the law was different from what he stated it to be can always be obvi- 
ated by the offending party's being bound to his good behavior. There 
must be a 

PER CURIAM. New trial. 

Cited: S. v. Morgan, 25 N. C., 189; S. v. Myerfield, 61 N. C., 109, 
110; P. v. Freeman, 127 N. C., 548; X. v .  Garland, 138 N. C., 681. 
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STATE v. JOEL FORE AND SUSAN CHESNUT. 
(378) 

1. The marriage between a free person of color and a white person is, by the 
law of this State (Laws 1838, ch. 24),  null and void; and, therefore, when 
such persons bed and cohabit together, they come within the provisions 
of the act of Assembly against fornication and adultery. Rev. St., ch. 34, 
sec. 46. 

2. An indictment ought to be certain to every intent and without any intend- 
ment to the contrary. But i f  the sense be clear and the charge suffi- 
ciently explicit to support itself, nice objections ought not to be regarded. 

3. An indictment, charging that J. F. did "take into his house one S. C. and 
they did then and there have one or more children without parting, or an 
entire separation, they, the said J. F. and S. C., never having been law 
fully married," is sufficiently certain, though carelessly expressed. The 
court must intend from these expressions that the parties were of differ- 
ent sexes. 

INDICTMENT against the defendants, tried at  Spring Term, 1841, of 
LENOIR, before Bailey, J. The indictment was in the following words, 
to wit: 

STATE OF NORTH CAROLINA, ) Superior Court of Lam, 
Lenoir County. Fall  Term, 1840. 

The jurors for the State, upon their oaths present, that Joel Fore, 
late of the county of Lenoir, on the first day of August, in the year one 
thousand eight hundred and forty, and on divers other days and times 
before the taking of this inquest, with force and arms, at  and in the 
county aforesaid, did take into his house one Susan Chesnut, and they 
did then and there live and bed and cohabit together without beinn law- - - 
fully married, contrary to the foim of the statutes in such cases made 
and provided, to the e ~ i l  example of all others in like case offending, 
and against the peace and dignity of the State. 

And the jurors aforesaid, upon their oaths aforesaid, do further pre- 
sent, that Joel Fore, late of the county aforesaid, on the day and year 
aforesaid, and on divers other days and times, a t  and in the 
county aforesaid, with force and arms, did take into his house (379) 
one Susan Chesnut, and they did then and &here have one or 
more children, without parting, or an  entire separation, they, the said 
Joel Fore and Susan Chesnut, never having been lawfully married, 
contrary to the act of Assembly in such case made and provided, to the 
evil example of all others in like cases offending, and against the peace 
and dignity of the State. 

Upon the trial i t  was proved that the defendants had, continuously 
for a year immediately preceding the finding of the bill of indictment, 
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bedded and cohabited together as man and wife, and had one child 
without parting; and i t  was admitted by defendants' counsel that the 
defendant Joel mas a free person of color, and the defendant Susan 
was a white woman. The defendants' counsel offered in evidence a 
license from the clerk of the county court, authorizing the marriage of 
the defendants, bearing a date subsequent to the act of Assembly passed 
during the session of 1838-9, declaring marriages between free persons 
of color and white persons null and void; and further offered to prove 
that the marriage was duly solemnized in 1840, prior to the cohabi- 
tation. The court rejected this testimony, and the defendants were con- 
victed. Rule for a new trial upon the ground of the improper rejection 
of testimony. Upon argument, the rule was discharged. Whereupon 
the defendants' counsel m o ~ e d  in arrest of judgment. This motion was 
overruled, and judgment pronounced for the State. From this judg- 
ment the defendants appealed to the Supreme Court. 

T h e  Attorney-General for the State .  
iTo counsel for defendants.  

DANIEL, J .  The act of Assembly cited in this case declares that all 
marriages between free persons of color and white persons shall be null 

and void. The court, we think, very properly rejected the evi- 
(380) dence offered of a marriage between these parties after the pas- 

sage of the act. The license issued by the clerk was void, and 
no person in this State, at  the time mentioned, had a legal authority to 
solemnize the rites of marriage between the defendants. 

Secondly .  the defendants zoved in arrest of judgment, which motion 
wau overruled by the court. We have examined the indictment, and 
although i t  appears to be very carelessly drawn, still we think that the 
second count in it is sufficient in law. The crime of fornication, as de- 
scribed in the act of Assembly, consists in "a man taking a woman, or 
a woman a man, into his or her house, and having one or more children 
without parting or an entire separation, or where they bed or cohabit 
together, they not being lawfully married." The second count in the 
indictment charges that "Joel Fore unlawfully did take into his house 
one Susan Chesnut, and they did then and there have one or more 
children, without parting or an entire separation, they, the said Joel 
Fore and Susan Chesnut, never having been lawfully married." First, 
i t  is not stated in the indictment that Susan Chesnut is a woman or 
that Joel Fore is a man. As to Fore, we can see that a male is de- 
scribed, from the words "did take into his  house one Susan Chesnut"-- 
the word his being a pronoun of the masculine gender. But it is not so 
easily seen that Susan Chesnut is a woman. I t  is a rule of law that all 
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the facts and circumstances which make up the body of an offense must 
be stated in an indictment with sufficient certainty. The indictment 
ought to be certain to every intent, and without any intendment to the 
contrary. But if the sense be clear, and the charge su6ciently explicit 
to support itself, nice objections ought. not to be regarded. 1 Chitty's 
Crim. L., 1?2. We admit that no latitude of intention can be allowed 
to include anything more than is expressed. What is expressed here? 
I t  is that Fore "did take into his house one Susan Chesnut, and they 
did then and there hare one or more children without parting or entire 

ling never separation, they, the said Joel Fore and Susan Chesnut,  ha^' 
been lawfully married." From what is expressed in the indictment, 
must not the Court necessarily see that Susan Chesnut is a 
woman? We think that there cannot be any intendment fairly (381) 
raised to the contrary. The statement in the indictment that 
these parties "had one or more children" is an averment that they had 
a t  least one child; and that is sufficient, first, to establish the sex of the 
parties, and, secondly, to constitute the offense created by the statute. 

PER CURIAM. No error. 

Cited: S. v. Heaton, 81 N. C., 547 ; S. v. Tytus, 98  N.  C., 707 ; S. v. 
Christmas, 101 N.  C., 755. 

STATE v. DANIEL L. COCKERHAM. 

1. The court can in no case where the grand jury returns a bill "Not a true 
bill," order the prosecutor to pay the costs. 

2. Nor is an indictment for perjury one of those "frivolous or malicious" 
prosecutions in which the court has power, even upon an acquittal of the 
defendant by a petit jury, to order the prosecutor to pay the costs, be- 
cause at the time the act was passed giving the court power in certain 
cases to order the prosecutor to pay costs, the punishment of perjury did 
extend, and, in some particular cases, does now extend to the loss of a 
member. 

APPEAL- from an order directing the prosecutor to pay the costs of 
an indictment for perjury, on which the grand jury had returned "Not 
a true bill," at  Spring Term, 1841, of MACON, before Battle, J .  The 
following case was sent to this Court by the presiding judge: 

This was an indictment against Rebecca Stillwell for perjury, upon 
the prosecution of one Daniel Cockerham. The grand jury found the 
bill "Not a true bill," and thereupon a motion was made that the prose- 
cutor should pay the costs, upon the ground that the prosecution was 
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(382) frivolous and nialicious. The motion was resisted upon the 
grounds: (1) Because the offense charged in the indictment was 

not one in which the court had authority to order the prosecutor to 
pay the costs; and ( 2 )  because the act of Assembly only empowered 
the court to order the prosecutor to pay the costs where the defendant 
was acquitted, and that the finding of the bill "Not a tnie bill" by the 
grand jury was not within the meaning of the act. The court held that 
the offense was such an one as came within the meaning of the act 
authorizing the court to order the prosecutor to pay the costs, upon 
the prosecution appearing to be "frivolous or nialicious." But it mas 
inclined to hold that the acquittal mentioned in the statute meant an 
acquittal before the petit jury, because that is the niost coinnion and 
obvious meaning of the term, and the act seemed to contemplate a trial 
in court where the judge might himself see from the evidence that 
the prosecution mas frivolous or malicious; but i t  being stated by coun- 
sel at  the bar that such orders had been made by judges on former 
occasions, upon bills being ignoramused by grand juries, the court said 
i t  would allow the motion and make the order, so that the case would 
be taken to the Supreme Court, where the question could be settled. 

I t  was accordingly ordered that the prosecutor, D. L. Cockerham, 
pay all the costs of the prosecution, with the solicitor's fee of $10. From 
which order the said D. L. Cockerham appealed to the Supreme Court. 

Attorney-General for the State. 
Xo counsel for defendant. 

DANIEL, J. The defendant as a prosecutor had exhibited a bill of 
indictment for perjury against one Rebecca Stillwell. The grand jury 
returned i t  "Not a true bill." A motion was then made that the prose- 
cutor should pay the costs. The court made the order accordingly, and 
the prosecutor appealed. 

I t  seems to us that there are two good and legal objections to the order 
made by the Superior Court. Fimt, in X. v. Lumbrick, 4 N. C., 156, it 

was decided that the act of Assembly did not authorize the court 
(383) to order the prosecutor, under any circumstances, to pay the 

costs on the acquittal of a defendant on an indictment for an 
offense the punishment of which would extend to life, limb, or member; 
such charges were not to be considered "of an inferior nature." The 
crime of perjury (at  the time the act was passed which gave the court 
power to make the prosecutor pay costs in certain cases) did, in its pun- 
ishment, extend to affect a member of the offender, and in some cases by 
the act of 1831, Rev. St., ch. 34, sec. 52, does still extend to it. This 
case, therefore, is not within the act of Assembly. Secondly, when a 
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defendant "shall be acquitted by any charge of an inferior nature, the 
court may, at  their discretion, order the prosecutor to pay costs, if such 
pr0,secution shall appear to have been frivolous or malicious." Rev. St., 
ch. 35, sec. 27. We think that the Legislature'by this enactment intended 
to give the power of ordering the prosecutor to pay costs only in those 
cases where it appeared to the court who tried the indictment that the 
prosecution was frivolous or malicious. The court could not be sup- 
posed to be acquainted with the evidence given before the grand jury; 
and, therefore, on a return of "Not a true bill" on an indictment i t  could 
not appear to the court whether the prosecution had or had not been 
frivolous or malicious. This view is strengthened by the peculiar pro- 
vision made in another section of the same act, Rev. St., ch. 35, sec. 23, 
by which i t  is directed that when an indictment shall be found by the 
grand jury, and a no& prosepui entered, the court may examine whether 
the prosecution was promoted on frivolous or malicious pretenses, and, 
if so, decree that the prosecutor shall be subject to pay the costs. 

PER CURIAM. Reversed. 

Cited: Commissioners v. March, 89 N. C., 270;  8. v. Horton, ib., 582; . \ S . v . G a t e s , 1 0 7 N . C . , 8 3 2 .  

STATE v. WILLIAM KIRKHAM. 
(384) 

1. On an indictment for retailing spirits by the small measure without a 
license, where the contract appeared to be to deliver to the purchaser 
from time to time spirits in parts of a quart as he should call for them, 
with an engagement on his part to take, in the whole, a quart in quantity, 
and an engagement on the part of the seller not to exact payment until 
that quantity should be received, it was Held, by the Court, that this was 
a violation of the act of Assembly prohibiting the sale of spirits by the 
small measure without a license. 

2. Where in such a case the special verdict does not find that  the  selling was 
wi thout  license, judgment must be rendered for the defendant; for such 
an averment is necessary in an indictment under the statute, and in a 
special verdict must be found by the jury. 

INDICTMENT against the defendant for retailing spiritnous liquors "by 
the small measure, to wit, by a measure less than a quart, without first 
obtaining a license therefor according to law, against the form of the 
statute, etc." The case came on for trial upon the plea of not guilty, at  
RANDOLPH, before Pearson, J., when the jury found the following special 
verdict: "We find that about 18 months ago, at a muster a t  one McMas- 
ter's, the defendant had spirituous liquors in a small wagon, for sale. 
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and that one Emsley Fields applied to hini for the purpose of purchas- 
ing some; that the defendant told him he could not sell less than a quart; 
that Emsley Fields agreed to purchase a quart, provided the defendant 
would permit him to take it in small quantities, as he might want it, 
until the quart was taken, to which defendant agreed; and that during 
the day Emsley Fields took three cupfuls, the cup holding half a pint. 
We further find that in July last, a t  a muster at  one Cox's, the defend- 
ant again had spiritnous liquors in his wagon, when Fields got of him 
the remaining half-pint, and paid him for the quart 20 cents, which was 

the price originally agreed upon. We further find that 20 cents 
(385) was the price at  which the defendant usually sold spirituous 

liquors by the quart, but that Fields would not have ptmhased 
but for the agreement on the part of defendant that he might take i t  in 
small quantities, as he might want it. Whether upon these facts the 
defendant be guilty in manner and in form as charged, the jury are 
ignorant, and pray the opinion of the court. I f  the court be of opinion 
that upon these facts the defendant is guilty, then the jury find him 
guilty, etc.; but if the court should be of opinion that upon these facts 
he is not guilty, then the jury find that he is not guilty." The court was 
of opinion that the facts did not make a case of selling and retailing by 
the small measure, under the statute, and judgment was entered for the 
defendant, from which judgment the solicitor for the State prayed an 
appeal to the Supreme Court, which was granted. 

A t t o r n e y G e ~ e r a Z  for t h e  State. 
No counsel for defemdant.  

GASTON, J. The offense described in  the statute upon which this 
indictment is founded is "to retail spirituous liquors by the small meas- 
ure, that is to say, in quantities less than a quart, without a license," and 
the question intended to be presented for our consideration upon the 
special verdict is whether the facts found by the jury show that the 
defendant did so retail. To retail, in its ordinary sense, means to sell 
by small quantities or in several parts, and the doubt is, whether the 
sale in this case was in law a sale of spirits by the quart or by the par- 
cels of a quart, as they were delivered and agreed to be delivered. I f  
the contract of the parties had been that the seller should deliver a quart 
of spirits, which particular quart should thereupon become the property 
of the purchaser, although the seller were by agreement to retain it for 
the purchaser, so as to be used from time to time as the latter might 
require, we suppose that such a contract (unless perhaps it were found 
by the jury that there was an intent thereby to evade the statute) must 
have been held to be a contract for a sale by the quart. Rut in this 
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case the contract mas to deliver to the purchaser, from time to (386) 
time, spirits in parts of a quart, as he should call for them, 
with an engagement on his part to take in  the whole a quart in quantity, 
and an  engagement on the part of the seller not to exact payment until 
that quantity should be received. Under this contract the purchaser be- 
came the owner of each cupful or half-pint of spirits as i t  was delivered, 
and the residue still remained the property of the seller. I f  the pur- 
chaser, after receiving one or more of his half-pints, called for the re- 
mainder, the seller's engagement would have been satisfied by delivering 
what was wanted to make up the quart of other spirits of the same kind 
and quality. To such a transaction, whereby the thing is transferred 
from one to the other by small quantities or in  several parts for a price, 
the term retailing is  properly applied, notwithstanding the stipulation 
on one side that the amount to be purchased shall be t o  tlze value of a 
larger quantity or of an unsevered whole, and of the stipulation on the 
other to allow a credit until such an amount in  value should be received. 
And if this be the legal character of the transaction, we are the more 
disposed so to regard it, as any other construction of the contract would 
defeat, in a great number of cases, the primary object which the Legis- 
lature intended to accomplish by the statute. 

But, notwithstanding our opinion upon this question, we cannot pro- 
nounce the judgment below erroneous. That judgment was rendered 
upon a special verdict; and a fact which is indispensable to the constitu- 
tion of the offense wherewith the prisoner was charged is not found. 
The indictment would have been fatally defective had i t  omitted to aver 
that the defendant retailed without a kwrtse; and the verdict is insuffi- 
cient to warrant a conviction in omitting to find this averment. All the 
circumstances constituting an offense must be found in order to enable a 
court to give judgment, and i t  is not in the power of the court to supply 
a defect in the finding of the jury by intendment or application. 
PER CURIAM. Affirmed. (387) 

Cited: S. c. Bell, 47 N.  C., 388; 8. v. M c M k ,  83 N. C., 671; 8. v. 
Poteet, S6 N.  C., 614; S. v. Xittelle, 110 N.  C., 572; S. v. Holder, 133 
N.  C., 713; S. v. Colonial Club, 154 N. C., 182, 185. 
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DEN ON DEMISE OF THE UNIVERSITY O F  NORTH CAROLINA 
v. WILLIAM BROWN. 

Where a n  estate had been transmitted by descent, and the blood of the acquir- 
ing ancestor had become extinct, upon the death of the person last seized 
intestate and without issue, the estate descended to her nearest collateral 
relations, who were a brother and two sisters of the half blood on her 
father's side, the land having descended from a maternal ancestor. 

EJECTMENT, tried at  Spring Term, 1841, of NORTHAMPTON, before 
Settle,  J .  The following case agreed was submitted to the court: The 
land described in the declaration belonged in fee simple to Mrs. Cocke, 
the wife of Archibald Cocke, who acquired it by devise. Mrs. Cocke 
died about 1814, intestate, leaving an  only child, a daughter, her heir at  
law, Elizabeth, who intermarried with John Peter, and died in 1817, 
intestate, leaving an only child, a daughter, the issue of the said mar- 
riage, by name Margaret M. Eliza, who intermarried with Colin Peter, 
and died i n  1839, intestate and without issue, and never having had 
issue. John Peter, the father of Nargaret M. Eliza, after the death of 
her mother, and during the life of said Margaret M. Eliza, married a 
second and third time, and had issue, a son and two daughters, who are 
still living, and under whom defendant claims title, and holds the pos- 
session. Archibald Cocke and John Peter both died before the com- 

mencement of this suit, and the blood of Mrs. Cocke, the wife of 
(388) Archibald Cocke, became extinct on the death of Margaret M. 

Eliza Peter, wife of Colin Peter. The plaintiff claimed the land 
as escheated. 

And the court, being of opinion that the plaintiff was not entitled to 
recover, judgnent was rendered for the defendant, from which the plain- 
tiff appealed to the Supreme Court. 

W. H. Haywood for plaintiff. 
Iredell for defendant. 

DANIEL, J. Mrs. Cocke acquired the land by devise; she is therefore 
to be considered as the first purchaser. On her death, the inheritance 
descended to her only child, Elizabeth. On the death of Elizabeth, it 
descended to her only child, Margaret, who died intestate and without 
issue, leaving a brother and two sisters (by the name of Peter) of the 
half blood e x  parte paterna. The question submitted was, whether the 
land had escheated to the University. I t  is enacted by Rule 5 in  the 
Canons of Descent, Rev. St., ch. 38, that "on failure of lineal descend- 
ants, where the inheritance has not been transmitted by descent or de- 
rived from an ancestor (as mentioned in the 4th rule), or where, if 60 
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transmitted or derived, the blood of such ancestor is extinct, the inherit- 
ance shall descend to the next collateral relations of the person last 
seized, whether of the paternal or maternal line." I n  this case the land 
had been transmitted by descent from an ancestor to Margaret, the per- 
son last seized; but the blood of Mrs. Cocke, the ancestor, has become 
extinct. On this event happening, the inheritance descended, according 
to the aforesaid rule, to the next collateral relations of the paternal line 
of Margaret, the person last seized. These persons are her brother and 
sisters of the half blood, the children of her father, John Peter. 

We are of the opinion that the lands mentioned did not escheat. 
PER CURIAM. Affirmed. 

(389) 
WILLIAM H. DAVIS v. WILLIAM W. SANDERLIN ET AL. 

1. In all cases of joint obligations, etc., suit may be brought against the whole, 
or one or more of the persons making such contract. Therefore, where 
one was sued alone on a joint obligation, and the jury found upon the 
plea of the defendant that he was only a surety, this was a n  immaterial 
plea, and of course an immaterial finding, and the defendant could not 
avail himself of the provisions of the act of Assembly, Rev. Stat., ch. 31, 
secs. 131, 132, relating to judgments against a principal and surety. 

2. In such case a n  indorsement on the execution, according to the provisions 
of the act, is absurd and unmeaning. 

ACTION on the case, tried before Nash, J., at Spring Term, 1841, of 
PASQUOTANK, upon the following case agreed: The plaintiff mas the 
surety of one Knox, and suit was commenced against him alone, by the 
defendants, on the note given by Mnox and himself. Davis, the defend- 
ant in that suit and plaintiff in this, pleaded "that he was the surety of 
Knox," and that plea was found in his favor. Judgment was rendered 
upon the note against Davis, and the present defendants caused a ca. sa. 
to be issued thereon, with the following indorsement made by order of 
the court on the back of the writ, to wit: "It appears to the court that 
William H. Davis, the defendant, is the surety of Ambrose Knox, and 
the sheriff will levy this exccution upon the goods and chattels, lands 
and tenements of the principal, or so much thereof as shall be necessary 
to satisfy this execution; and for want of such property of the principal, 
or so much thereof as shall be necessary to satisfy said execution, also 
on the goods and chattels, lands and tenements of the defendant; and 
first sell the property of the principal." The present defendants gave 
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the sheriff a bond to indemnify him for disobeying the indorsement on 
the execution of cnpias ad sut is faciendum,  and he collected the whole 

amount out of the surety, William H. Davis, by arrest of his 
(390) person. It also appeared that Knox, the principal, had removed 

from this State, but that he returned to the county of Pasquotank 
cvery year; and that he was not in the county a t  the time the writ was 
issued; he had left the county a few days before, and might have been 
sued at the same term to which the surety was sued. I t  further appeared 
that Knox had more than sufficient property in the county to satisfy the 
debt, on which an attachment might have been levied. To  this latter 
evidence plaintiff objected, but it was admitted by the court. On these 
facts, his Honor was of opinion the plaintiff could not recover, and 
directed a nonsuit, from which jud,pent the plaintiff appealed to the 
Supreme Court. 

R i n n e y  for plaintif f .  
A. Jloore  for defendant .  

DANIEL, J. I n  all cases of joint obligations, assumpsits, or agree- 
ments, suits may be brought and presented on the same against the whole, 
or one or more of the persons making such contracts. Rev. St., ch. 31, 
see. 89. Davis, under the aforesaid act, had been sued alone on a bond 
executed jointly b,y himself and one Enox. The plea put in by Davis 
in the county court, "that he was a surety for Knox," was an immaterial 
plea; for the act of Assembly, of which he wished to take the benefit, 
applied only to trials a t  law where both the principal and surety to the 
contract were defendants. I n  such a case the jury by their verdict, or 
the justice of the peace in his judgment (if i t  appeared by evidence), 
should discriminate the principal and surety, which discrimination was 
to be indorsed on the execution, and the officer, by force of the act, was 
to satisfy it first out of the property of the principal debtor, or, for want 
of such sufficient property of the principal, then out of the property of 
the surety. Rev. St., ch. 31, secs. 131, 132. Where the surety was sued 
alone, as Davis had been, the aforesaid act had no applicability. San- 
derlin by law had a right to have the writ of ca. sa. issued on his judg- 

ment against Davis; and the county court had no authority, under 
(391) that act, to indorse on the cn. sa. the direction to the sheriff which 

they did. Rnox had not been a party defendant; there was no 
judgment against him; his being absent from the State and having no 
property here made no difference; and of course the court could not 
legally' award execution against his property. The whole memorandum 
or direction indorsed on the ca. sa; was therefore absurd and unmeaning, 
and the sheriff acted correctly in obeying the legal command to him con- 
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tained in the face of the writ. We are of the opinion that Davis has not 
sustained any injury in consequence of the acts of the sheriff whereby he 
could legally sustain this action. 

PER CURIAM. Affirmed. 

Cited: Stewart v. Bay, 26 N. C., 271 ; Ga'tewood v. Burns, 99 N. C., 
860. 

DEN OX DEMISE OF ISAAC T. POOR v. THOMAS S. DEAVER. 

Where an execution on a judgment is returned satisfied, the judgment is ex- 
tinguished; and another cannot be issued, as, for instance, for attend- 
ance dues for a witness amitted in the first execution, until the return on 
the first execution is set aside or corrected, or an order of the court in 
nature of a further judgment is rendered. 

EJECTMENT, tried at Spring Term, 1841, of BUNCOMBE, before Battle, 
J .  The following is the case reported by the judge: 

Both parties claimed under one William Keith. The plaintiff's lessor 
produced a record of the county court, showing a suit between one Cra- 
ven Jenkins and the said William Keith, in which the latter was 
plaintiff, and upon the trial docket there appeared simply an (392) 
entry of the jury's being impaneled, and their finding a verdict 
for the defendant in  that action. There was no entry of judgment 
against the plaintiff for costs; and the counsel for the defendant in  this 
case objected that there was not even such a memorandum for a judg- 
ment as would support the execution which was issued. The plaintiff's 
lessor then produced an execution of fi. fa. in favor of the said Jenkins, 
against the said Keith, purporting to have issued for the costs in  the said 
suit, tested of the August term of the county court, 1833, and returnable 
to the following January term. Upon this execution the sheriff returned, 
"Satisfied; retain my fees; pay in office $8.90." He  then produced an- 
other execution, which did not purport to be an alias, but which issued, 
as alleged, for the amount of a witness ticket, not filed when the former 
execution issued. This fi. fa. bore teste of January Term, 1834, and was 
indorsed by the sheriff, "Came to hand 23 March, 1834," but no return 
appeared upon it. Upon this execution was another indorsement: 
"Z. Candler, witness ticket, to the use of John Patton, $11.80. This 
ticket was brought in  since the issuing of the former fi. fa. in this case; 
therefore, for this fi. fa. 85 cents and fees of collection are to be retained 
out of this ticket." The plaintiff's lessor then produced another fi. fa.  
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tested of April Term, 1834, and returnable to the ensuing term, not pur- 
porting to be an alias, upon which the land in question was sold and 
bought by the plaintiff's lessor. H e  also produced a fi. fa, from the 
Superior Court of Buncombe Comty, tested of March Term, 1834, and 
returnable to the ensuing Fall Term of the same, in favor of Reubew 
Keith V .  William K'eith, upon which the sheriff returned, "No goods." 
The defendant claimed under a deed from the said William Keith to 
himself for the said land, dated 26 September, 1833, and his counsel con- 
tended that as the &st $. fa. produced by the plaintiff's lessor was re- 
turned "Satisfied," and the others did not purport to be aliases, and mere 
not in fact such, the defendant's title was preferable to that of the plain- 
tiff. The latter then offered to prove that while the two last executions 

from the county court mere, in the sheriff's hands, the defendant 
(393) promised to pay them, but afterwards refused. The court held 

that the execution under which the plaintiff's lessor purchased the 
land in  controversy could not be connected with the one which issued 
from the August Term, 1833, so as to give his title a preference to that 
acquired by the defendant under his deed from William Keith, and that 
the parol testimony offered by the plaintiff's lessor was immaterial and 
inadmissible. 

I n  submission to this opinion the plaintiff's lessor submitted to a judg- 
ment of nonsuit, and appealed to the Supreme Court. 

No counsel for either party. 

GASTON, J. The opinion delivered by the presiding judge on the trial 
is perfectly correct. The only execution against the property of Keith 
which was in existence at  tha time of the sale to the defendant mas re- 
turned satisfied. I t  is impossible, therefore, to hold that the sale was in 
fraud of this execution. As to the subsequent executions, which pur- 
ported to issue for the attendance dues of a witness, omitted in  the first 
execution, these neither were not purported to be alias executions. They 
could not, therefore, if regular, be allowed to overreach a bona jide 
alienation made before their teste. But they were irregular and issued 
without authority. After the return of satisfaction upon the first execu- 
tion, the judgment theretofore rendered was extinguished, and until the 
return was set aside or corrected as a further iudm~ent .  or order of the " - 
court in nature of a further judgment was rendered, there was nothing 
of record to warrant further proceedings against the debtor or his prop- 
erty. Governor v. Tzuitty, 12 N. C., 153; Snead v. Rhodes, 19 N. C., 
368. The parol evidence offered by the plaintiff, and rejected by the 
court, was manifestly immaterial as respected the issue to be tried. The 
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promise of the present defendant to pay the amount claimed by these 
executions, if i t  impose on him any obligation, did not impair his title 
to the land which had been conveyed to him. 

PEZ CURIAM. Affirmed. 

Ci ted:  W a l t e r s  v. X o o r e ,  90 N. C., 46, 47. 

SUSANNAH MATTHIS v. JOSEPH RHEA. 
(394) 

Where a testator bequeathed as follows: "I do will and bequeath unto my 
wife, Susannah, all my estate and effects remaining in my executor's 
hands after all my just debts are paid, the said property to be and re- 
main my beloved wife's during her natural life; she is nat allowed to sell 
or dispose of said effects in any shape whatever, agreeable to this my 
last will, with the exception of a negro boy child by the name of Larkin. 
I then further will that at the decease of my wife, Susannah, command 
my executors to make an equal distribution of the said property between 
my five lawful heirs"; and nothing further is said about Larkin: Held,  
by the Gou~t, that the absolute interest in the bay Larkin passed to the 
widow Susannah. 

DETINUE to recover possession of a negro boy named Larkin, tried at 
April Term, 1841, of WILXES, before Xanly, J. 

The plaintiff claimed under the will of her late husband, William 
Matthis, a copy of which was produced on the trial, and is hereto an- 
nexed. I t  was admitted by the parties that the legacy of the slave in 
question was assented to by the executors of the testator, and that the 
slave went into the possession of the plaintiff, where he remained until 
a short time before the bringing of this suit; that he was then taken by 
the defendant, who detained him at the time of the bringing of the 
action, and still continues to do so. 

The presiding judge instructed the jury that the plaintiff was enti- 
tled to recover; that they should, in making up their verdict, estimate 
the value of the slave detained, and also assess damages for his deten- 
tion, which would be measured by the value of his hire from the time 
he was taken by the defendant, up to the trial of the action. The de- 
fendant insisted that the jury ought to assess only the value of the life 
estate of the plaintiff, but the judge refused so to instruct the jury. 

These was a verdict and jud,gnent for the plaintiff, from which 
the defendant appealed. 

Copy of the will of William Matthis, referred to: 
(395) 

1 February, 1834. This my last will and testament, in the name of 
God, amen. f tern, 1st. I, therefore, feeling my infirmities so sensible, 
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showing me I must shortly drop into the way appointed unto man, into 
the grave, though being perfectly sound in mind, and in possession of 
my natural good senses, I do make this my last will and testament. 
ltenz, 2d. I therefore recommend my soul to God, the giver of the 
same, and do request my body to be decently buried by my executors, 
at  the expense of my estate. Division: I therefore, for the love I have 
and bear unto my wife, Susannah, do will and bequeath unto her all 
my estate and effects remaining in my executors' hands after all my 
just debts are paid, the said property to be and remain my beloved 
wife's during her natural life. She is not allowed to sell or dispose of 
said effects in  any shape whatever, agreeable to this my last will, with 
the exception of a negro boy child by the name of Larkin. I then fur- 
ther will, that at  the decease of nip wife, Susannah, command my execu- 
tors to make an equal distribution of the said property between my 
five lawful heirs. My further will is that my stepson, Joseph Rhea, 
shall have an equal share in the division of my land, and nothing else 
of my estate. I, therefore, feeling a confidence in the honesty of my 
friends, Benjamin F. Martin and Thomas Matthis, do appoint them my 
lawful cxecutors, to execute this my last will, with full authority to do 
the same. Waf. MATTHIS. 

Signed and acknowledged in presence of 
S. P. SMITH, 
REASON BELL. 

D. F. Caldwell for pZain,tif. 
N o  counsel for defendant.  

GASTON, J. I t  seems to US clear that it was the intention of the tes- 
tator to bequeath to the plaintiff the absolute property in the boy Larkin. 

, To hold that he was excepted out of the gift to his wife would be to 
make the testator die purposely intestate as to this boy, for un- 

(396) less be be included in this gift, there is not only no disposition 
of him during her life, but he does not fall within the disposition 

which is to take effect a t  her death, for tha t  is manifestly confined to 
the same property which in the previous part of the clause was be- 
queathed to her. To hold that the exception of Larkin is not from the 
entire restriction imposed upon the gift of the other property, but only 
from that part of the restriction which withholds the power of sale or 
alienation, would be absurd. No reason can be imagined for the testa- 
tor expressly prohibiting such a power, as inconsistent with an interest 
for life in the other property, and cautiously providing that the prohi- 
bition should not attach to an interest for life in the boy. The only 
other interpretation that remains is the one which we adopt, that the 
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exception, with respect to the boy Larkin, is from the restriction im- 
posed upon the gift of the other property, whereby that gift is reduced 
to an estate for life. The phrase, that "she is not allowed to sell nor 
dispose of said effects in any way," immediately following the words 
"during her life," is obviously used out of abundant caution to declare 
the testator's intent that a life estate, and no more than a life estate, 
was intended to be given in these effects; and both, taken together, con- 
stitute the re s t r i c t i o~  from the operation of which the gift of Larkin 
was to be excepted. The position-taken by the defendant, that the jury 
should have been instructed to find, not the entire value of the negro 
boy, but only the value of the plaintiff's life interest therein, is predi- 
cated upon the supposition that the plaintiff had but an interest therein 
for life. As this supposition is deemed by us unfounded, we need not 
inquire, and therefore forbear to say, whether that position would have 
been correct or incorrect, had the title been such as was supposed. 

PER CURIAM. No error. 

ADAM JAMES v. JAMES S. CLARKE. 
(397) 

Where a man utters slanderous words of another, and at the same time avers 
that he can prove their truth by a third person, whom he names, this last 
averment is no mitigation, but rather an aggravation of the slanderous 
charge, and tending to prove malignity in the speaker. 

ACTION on the case for slander, tried at  March Term, 1841, of PITT, 
before Settle, J. The plaintiff in his declaration charged the slanderous 
words in three counts, as follows: I n  the first count, "You stole my 
peas, and I can prove it"; in the second, "You stole my peas"; in the 
third, "You stole peas." The plaintiff proved on the trial that the de- ' 

fendant said, "You stole my peas, and I can prove i t  by John Rodges," 
and rested his case. Whereupon, the defendant, contending that the 
additional words, "by John Hodges," were a material qualification of 
the charge, and did not sustain the charge as alleged, moved that the 
plaintiff be nonsuited, which the judge declined doing. The plaintiff 
then called another witness, A. Parker, who proved the words as alleged 
in  the declaration in the first count, and his Honor charged the jury 
that if they believed the witness, A. Parker, the plaintiff had proved the 
words laid in the first count in the declaration. The jury found for the 
plaintiff on the first count. A motion was made by the defendant for a 
new trial, and overruled by the court, and judgment Eeing rendered for 
the plaintiff, the defendant appealed to the Supreme Court. 
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N o  counsel appeared for p la in t i f .  
J. H. B r y a n  for defendant.  

(398) D-LNLEI,, J. The substance of the declaration consists in the 
charge made by the defendant, that plaintiff had committed a 

felony? ~vhieh charge, if true, would subject him to an infamous punish- 
ment. The words, "You stole my peas," contain a sufficient charge of 
felony to support the action. The superadded words, "and I can prove 
it," were not necessary to support the declaration; they were words of 
aggravation, or as tending to show malignity i n  the speaker. The first 
witness proved that the defmdant spoke the words which made up the 
gist of the declaration. The additional words, "I can prove i t  by John 
Hodges," were not by any means n material qualification of the charge; 
for if the plaintiff had stolen the defendant's peas, he was equally guilty 
of a felony, whether the fact could be established by John Hodges or 
any other person. The defendant did not say that John Hodges had 
first spoken the words, and that he had only related what he had heard 
from Hodges; bnt the evidence was that he, the defendant, first spoke 
them, and then and there declared that he could establish the truth of 
them by the testimony of John Hodges. I t  seems to us that the plain- 
tiff would have been entitled to recover upon the testimony of the first 
witness; the evidence of Parker was but confirmatory of that given in 
by the first witness. 

PER CURIAM. No error. 

Cited:  X. ?I. Xi l l s ,  116 K. C., 1052. 

(399) 
HENRY R. AUSTIN, ADXINISTRATOR, V. SUSAN HOLMES. 

Where an administrator brought an action of assumpsit for goods sold and 
delivered by his intestate, the defendant pleaded a set-off of goods sold 
and delivered by her to the intestate; the plaintiff replied that there were 
debts of superior dignity to which his assets were subject, and the de- 
fendant demurred to this replication: HelcZ by the  Court, that the de- 
murrer should be sustained. Our act of Assembly relating to sets-off has 
expressly declared that mutual debts, subsisting at the death of a testator 
or intestate, between him and another party, shall be set-off, notwith- 
standing the debts may be deemed of different natures. 

ASSUMPSIT, tried at  Spring Term, 1841, of DAVIE, before Manly, J .  
The declaration was for goods sold and delivered by the plaintiff's in- 
testate to the defendant. Among other pleas, the defendant pleaded a 
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set-off, due by the intestate to her upon an axcount, and also for goods 
sold and delivered. To  this plea the plaintiff replied there were debts 
of superior dignity to which his assets were subject; the defendant de- 
murred, and the plaintiff joined in the demurrer. The demurrer was 
sustained by the presiding judge, who gave judgment for the defendant, 
from which the plaintiff appealed. 

D. F. Cald,well for p l a i n t i f .  
N o  counsel for t h e  defendant .  

DANIEL, J. We are of the opinion that the judgment sustaining the 
demurrer was correct. The statute of set-off (Rev. St., ch. 31, see. 80) 
has in i t  these words: "If either party sue or be sued as executor or 
administrator, where there are mutual debts subsisting between the tes- 
tator or intestgte and either party, one debt may be set against the other, 
notwithstanding such debt shall or may be deemed in law to be 
of a different nature." The plaintiff, as administrator, cannot (400) 
be injured by the set-off beiug allowed, because he is  chargeable 
onlv for the balance received after the set-off is allowed. Choses in 
action, and debts of all descriptions, due to the testator or intestate, are 
assets; yet the administrator is not to be charged with them till he has 
received the money. Williams Exrs., 1023. An outstanding debt due 
to a decedent is not assets in the hands of his executor or administrator, 
where there has not been gross negligence, or collusive, fraudulent, and 
unreasonable delay in collecting it. Ruggles  v. S h e m a n ,  14 John., 446. 
S h i p m a n  v. T h o m p s o n ,  Willes, 103, is not like this case. There the de- 
fendant, a f t e r  the death of his testator, received money due to the tes- 
tator in  his lifetime, and the executor sued in his own name to recover 
it, and the Court held that the defendant could not to this demand set 
off a debt due to him by the testator. I f  the creditor of a testator could 
seize the assets after the death of the testator, and then, when sued by 
the executor to regain those assets, be allowed to set off his debt, i t  
would derange all the rules of priority in  the legal administration of 
assets. I n  the case cited there lacked, a t  t h e  dea th  of the testator, that 
mutuality of debt which the statute permits to be set-off. The same law 
is laid down in H o u s t o n  v. Robertson,  6 Taunt.. 448: the executor of 
an underwriter brought an action against a broker for premiums due 
on policies subscribed by the testator, and the defendant was not per- 
mitted to set-off returns of premium which became due after the testa- 
tor's death. The Legislature has expressly declared that mutual debts 
subsisting a t  the death of a testator or intestate, between him and an- 
other party, shall be set-off, notwithstanding the debts may in law be 
deemed of different natures. 

PER CURIAM. Affirmed. 
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(401) 
WILLIAM P. LINDSAY v. JOHN KING. 

1. In  an action of covenant, the defendant, i t  appeared, covenanted to deliver 
to the plaintiff a certain quantity of bacon by a certain time. 

2. The defendant cannot as  a defense to this action, either under the plea of 
performance or as a set-off, or even in diminution af damages, offer in 
evidence a separate covenant of the plaintiff, dated the same day, to 
deliver to the defendant a certain quantity of corn, and, in addition, parol 
proof that the latter covenant was the consideration of the former, and 
that  the latter covenant had been broken. 

3. A set-off under our statute must be a money demand, and of a liquidated 
nature, and one on which a n  action of debt or indebitatus assumpsit 
would lie. 

.-a 

COVENANT, tried a t  Spring Term, 1841, of ROCTIINGHAM, before Pear- 
son, J. The covenant declared on was as follows, towit : 

On or before 15 April, I promise to deliver unto William P. Lind- 
gay) in  Madison, Rockingham County, North Carolina, 1,280 pounds 
of good merchantable bacon. JOHN KING. [SEAL] 

21 February, 1840. 

The pleas were, "General issue, payment and set-off, accord and 
satisfaction, release, ~ t a t u t c  of limitation, covcnants performed, no 
breach, mutual and dependent covenant not performed by the plaintiff," 
to which the plaintiff replied generally. 011 the trial the covenant de- 
clared on was admitted to be the act and deed of the defendant. The 
defendant proved that the plaintiff left the county immediately after 
the execution of the defendant's covenant, and offered to introduce, in 
support of his pleas, a covenant of the plaintiff Lindsay, in  the words 
and figures following, towit : 

One day after date, I promise to deliver to John King 400 bushels of 
good merchantable corn, as value of him received. 

21 February, 1840. WILL P. LINDSAY. [SEAL] 

(402) And to prove by parol evidence that the plaintiff's covenant 
was executed at  the sanie time, and was the consideration for 

which the covenant declared on had been given; and it was agreed by 
the counsel on both sides that should the court be of opinion that de- 
fendant's covenant could be received as evidence, and the parol evi- 
dence was competent in bar of the plaintiff's action, or in support of 
the plea of set-off, the plaintiff should submit to a nonsuit; or if i t  
could Ee received in mitigation of damages, judgment should be ren- 
dered for a penny and costs; otherwise, a verdict for the value of the 
bacon. His  Honor being of opinion for the plaintiff, there was a ver- 
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diet for the plaintiff for the value of the bacon. A motion for a new 
trial was made by the defendant, and overruled, and judgment rendered 
for the plaintiff, from which the defendant appealed. 

J.  T .  X o r e h e a d  for plaintif f .  
N o  counsel foi* defendant .  

GASTON, J. This action mas brought to recover damages for the 
breach of a covenant executed by the defendant on 2 1  February, 1840, 
whereby he covenanted to deliver to the plaintiff, in the town of Madi- 
son and county of Rockingham, 1,280 pounds of good merchantable 
bacon, on or before 15 April, next ensuing. Among other pleas, not 
now material to be considered, the defendant pleaded that he had per- 
formed his covenant; that the said covenant mas dependent upon a cer- 
tain covenant which had been executed by the plaintiff to deliver to the 
defendant a certain quantity of corn, and which had not been per- 
formed; and, also, a set-off of the damages sustained by the defendant 
by reason of plaintiff's breach of said last mentioned covenant. Upon 
the trial the defendant offered in  evidence a covenant executed by the 
plaintiff on said 21 February, 1840, whereby he bound himself to de- 
liver to !he defendant, one day after date thereof, 400 bushels of mer- 
chantable corn, for value received, and further offered to prove by par01 
that the latter covenant was executed a t  the same time with the former, 
and constituted the consideration for which the former was 
given. This evidence was rejected, and the plaintiff had a ver- (403) 
dict and judgment, and the defendant appealed. 

We see no error in the rejection of the evidence offered. I t  is mani- 
fest that i t  neither proved nor tended to prove the defendant's plea of 
performance. The instrument upon which the defendant was sued pur- 
ports to be a single, definite, unconditional engagement under his seal, 
to deliver a quantity of bacon at an appointed place, upon an appointed 
day. I t  has no reference, direct or indirect, to any other contract or 
engagement between the parties. I t s  legal construction, and, conse- 
quently, its legal operation, must therefore depend upon its terms, and 
cannot be varied or modified by any testimony dehors the instrument 
itself. 

The plea of set-off mas radically bad, and i t  would have been idle to 
admit testimony in support of it. The statute allow "mutual debts" to 
be set off, rind the construction of the statute is settled that no demand 
comes within the term "debt," as therein used, except i t  be a m o n e y  de- 
m a n d ,  and of a liquidated nature, and one on which an  action of debt  
or i n d e b i f a t u s  assumpsi t  would lie. 
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Nor was the evidence receivable in diminution of damages. I t  has 
been said by us on a former occasion, and we believe correctly, that 
"damages may be reduced by such things as have been done in execution, 
or towards the performance of the corenant, but not by any matter dis- 
tinct from or unauthorized by it." Dowd v. Faucet t ,  15 N .  c., 92. 

PER CURIAM. . Affirmed. 

Cited:  Bat t le  v. Thompson ,  65 N.  C., 407; Terrel l  v. Walker,  66 
N. C., 251; Rais in  v. Thomas ,  88 N .  C., 151; Cheese Co. v. Pipk in ,  155 
N. C., 397. 

(404) 
DEN EX DEM. JENNINGS v. S T E P H E N  STAFFORD. 

1. Though a judgment be erroneous, or obtained irregularly and against the 
course of the court, yet while it remains unreversed, it warrants an exe- 
cution confarming thereto, and upholds the title of a purchaser at execu- 
tion sale. 

2. But if a judgment be rendered by a court having no jurisdiction of the 
subject-matter, or against a person who has not had notice to defend his 
right, or if it order what the court has not the power to order, it is null 
and void, and an execution issuing thereon will not protect a purchaser. 

3. Where a judgment is rendered upon a former judgment, and execution 
issues thereon, it is not necessary for a purchaser at a sale under this 
execution to produce the first judgment in support of his title. 

EJECTMENT, tried at  Spring Term, 1841, of PASQUOTANK, before N a s h ,  
J., upon the following case agreed : The land in dispute was the property 
of the ancestor of the lessor of the plaintiff, and descended to him on 
the death of his ancestor. I n  September, 1829, a warrant was issued 
against the administrator of the ancestor, and returned before a magis- 
trate, and judgment entered up as follows, viz. : "Judgment for $20 and 
costs. L. C. Moore, J. P. The administrator pleads fully administered 
and no assets." Upon this judgment an execution issued, directed to the 
constable, against the goods and chattels of the lessor's ancestor in the 
hands of the administrator; and upon the execution the constable made 
the following return, viz. : "The administrator denies that he has assets, 
and this execution is levied on the lands of James Jennings: bounded, 
etc." The judgment and execution were then returned to the county 
court and entered upon the docket, and a scire facias, reciting said 
judgment as a judgment rendered by the county court, issued against 

the heirs; a guardian ad litern was appointed by the court, who 
(405) accepted service of the scire facins, and judgment was entered u p  
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in court pursuant to sci .  fa. by default. The only question in  the case 
was whether the judgment on the sc i .  fa., without the finding of no 
assets before the proper tribunal, was sufficient to authorize an execution 
and sale of the land. His  Honor was of opinion that i t  was sufficient 
and that the defendant, who was the purchaser under the execution 
issued upon the judgment, obtained the title; and the plaintiff, in  sub- 
mission to this opinion, suffered a nonsuit, and appealed to the Supreme 
Court. 

l i inney for plaintiff. 
A. Moore for defendant. 

GASTON, J. I t  is the law of this State that a purchaser a t  execution 
sale must show, not only the execution under which the sheriff sold, but 
a judgment warranting that execution. The only reason assigned for 
this doctrine is that it must appear that the execution was not the un- 
authorized act of the clerk, but was awarded by the court. Although the 
judgment be erroneous-nay, if i t  be obtained irregularly, and 
against the course of the court-nevertheless, so long as i t  stands (406) 
unreversed and in  force, it is the act of the court, warrants the 
execntion conforming thereto, and upholds the title of the purchaser. 
But if ~vha t  is offered as a judgment have merely the semblance thereof, 
as if it be rendered by a court having no jurisdiction of the subject- 
matter, or against a person who has not had notice to defend his right, 
or if i t  order what the court has not power to order, so that upon its face 
the law can pronounce it null, i t  k n o t  a judgment, and the execution 
issuing thereon will not protect the purchaser. 

The execution under which the defendant in this case sets up title was 
awarded by the court against the lands descended to the plaintiff's lessor, 
after notice had been issued to him to show cause against it. But it is 
insisted on the part of the plaintiff that the court was not competent in 
law to award the execution. The argument is that the jurisdiction of the 
court in relation to the subject-matter of that judgment is restricted by 
certain provisions of the acts of 1528, and 1784, enibodie,d into the Rev. 
Stat., ch. 46, see. 25, and ch. 63. By  these i t  is enacted that when an 
action shall be commenced against an executor or administrator by war- 
rant, and he shall suggest that he has a defense thereto, by reason of a 
deficiency of assets, the magistrate may proceed to pass upon the demand 
of the plaintie, and to give a judgment therefor, but shall return the 
warrant with the judgment and the suggestion to the county court, where 
the defense shall be made, and if on trial the plea b.e found for the execu- 
tor or administrator, then a scire facias shall issue to the heirs at  law to 
show cause why the judgment should not be satisfied out of the lands 
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descended. I n  the case under consideration the magistrate, notwith- 
standing such suggestion, awarded execution against the goods and chat- 
tels of the intestate; the officer undertook to levy it on the lands de- 
scended; the judgment, execution, and levy were returned to the court; 
and then a scire facias  issued, untruly reciting that there had been a 
plea of fully administered tried in court, and found for the administra- 
tor. And it is asked, Can the court, in rendering a judgment upon the 

scire facias thus issued, be considered as acting within the limits 
(407) of its authority? The answer to this argument is, that all these 

irregularities antecedent to the scire facias do not affect the juris- 
diction of the court. I t  possesses jurisdiction over  the  subject-matter,  
and that jurisdiction is derived from the general legislative grant to try 
and determine causes of a civil nature. If such causes be brought be- 
fore it irregularly, and objection to the irregularity is shown in due sea- 
son, the court mill refuse to act, or may revoke any act into which i t  
has been betrayed. But if, notwithstanding such irregularities, i t  does 
subsequently act, parties being before it, the act must be respected, be- 
cause i t  is the act of a court having authority to try and determine the 
subject in controversy. 

Leary v .  P l e t c h e ~ ,  an te ,  259,  is not an authority for the plaintiff. 
That was determined upon the ground that the county court had passed 
an order which by law it could mot make .  Having a special and limited 
authority to direct the sale of specific parts of an orphan's estate to 
meet ascertained debts, the court had undertaken to authorize the 
guardian to sell all or any part thereof he might elect, to meet un- 
defined debts. The act done was one wholly without authority, and not 
an act erroneously or irregularly done within the scope of authority. 

I t  has been further argued that inasmuch as in ordinary cases, where 
one judgment only i s  rendered, that judgment must be shown by him 
who claims to be an execution purchaser, so in the cases where two judg- 
ments ought to be rendered before issuing execution, the purchaser 
should he required to show both these judgments. We do not admit the 
correctness of this conclusion. The sole purpose of requiring the exhibi- 
tion of any judgment is to show that the execution has the sanction of 
the court. Now, if the court render a judgment that the plaintiff 
recover his debt or have execution, upon a former judgment, when in 
truth there is no such judgment, the adjudication is erroneous, but 

nevertheless, while it stands, it is the solemn act of the court. 
(408) having power so to adjudge, and therefore authorizes process to 

enforce it. For most purposes the scire facias is a new action, 
and judgment upon a scire facias is sufficient warrant for any execution 
which conforms to it. 

PER CURIAM. Affirmed. 
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Cited: Williams v. Ha,rrington, 33 N.  C., 621; Btallings v. Gulley, 
48 N. C., 346; Harshaw v. Taylor, ib., 514; Chambers v. Brigman, 75 
N. C., 490; Lee v. Ewe, 82 N. C., 431; McXee v. Angel, 90 N.  C., 62; 
England v. Garner, ib., 200; Spillman v. Williams, 91 N. C., 487; Trot- 
ter v. iVitchel1, 115 N .  C., 193; Morris v. House, 125 N. C., 563; Dit- 
m o r e  v. Goings, 128 N. C., 327; Evans v. AZr*idge, 133 N. C., 380. 

BENJAMIN F. PETTY, COUNTY TRUSTEE, ETC., v. EDMUND JONES ET AL. 

1. A certiorari will not be granted where a writ of error mill lie. 
2. Where certain defendants, sureties to a sheriff's bond, had obtained a 

certiorari to bring up a case from the county court, where judgment had 
been rendered against them, and upon the return of the certiorari the 
Superior Court directed the case to be placed on the trial docket and that 
a new trial be granted, and when the case came on, upon the motion of 
the defendants, ordered the suit to be dismissed because the defendants 
had not been duly served with notice as directed by law: Held,  that this 
judgment was erroneous, and that the parties must proceed to trial upon 
the merits of the case. 

APPEAL from Manly, J., at Spring Term, 1841, of WILKES. The de- 
fendants had obtained a certiorari upon an affidavit, stating that 
they were the sureties of one John J. Bryan, as sheriff of (409) 
Wilkes; that one Benjamin I?. Petty (the present plaintiff), the 
county trustee, had caused a notice to be served on the said John J .  
Bryan alone, returnable to August Term, 1839, of Wilkes County Court, 
to show cause why judgment should not be rendered against him and his 
sureties for the amount of the taxes then in his hands: that iudmnent " - 
was rendered accordingdy, at the said August term, against the said John 
J. Bryan and these defendants, for the sum of $1,406 and costs of suit; 
that the defendants had no notice nor knowledge of the making of any 
such motion, and no means of defending the same: and that the said - 
John J. Bryan was in embarrassed circumstances, and the defendants 
were likely to suffer. And the defendants, upon this affidavit, prayed 
for a supersedeas to the execution issued on the said judgment, and a 
certiorari, and that the said judgment might be reversed, and they have 
an opportunity of pleading to the said cause. The certiorari being re- 
turned to the Superior Court of Wilkes, at  April Term, 1840, the fol- 
lowing order mas then made: 'Tt is ordered by the court, that this case 
he transferred from the appearance to the trial docket, and that the Dar- 

A A 

ties be reversed, and new trial granted to Edmund Jones, etc. (the pres- 
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ent defendants)." The cause was continued until April Term, 1841, 
when the following order was made: ('It appearing to the court that the 
defendants were not served with notice as by law required, ordered that 
this proceeding be dismissed." From this judgment the plaintiff ap- 
pealed to the Supreme Court. 

N o  counsel for p la in t i f .  
D. P. CaldwelZ for defendant. 

GASTON, J.  The writ of certiorari from the superior to the County 
Court, as i t  has been molded by judicial usages and legislative enact- 
ments to suit the convenience of our citizens, issues ordinarily after a 

judgment, to correct some alleged injustice which the party com- 
(410) plaining has not had an opportunity of causing to be corrected 

by the ordinary remedy of appeal. When the record is brought 
up by this writ, the first inquiry in the Superior Court is, whether there 
shall be a regxamination of the matter wherein the alleged injustice 
occurred. I f  this be decided in the negative, the certiorari is dismissed, 
and a procedendo awarded to the county court to execute its judgment; 
but if i t  be decided in the affirmative, then the proceeding by certiorari 
becomes, as to the matter complained of, tha t  for which it is substituted, 
an appeal, a trial de noco both as to law and fact is awarded in  the Supe- 
rior Court, and the judgment to be regxamined is by such award an- 
nulled. This is the light in which the certiorari was in this case origi- 
nally regarded, both by the petitioners and the court to which it was 
returned. The application for the writ was made in  behalf of such only 
of the defendants in the judgment as felt themselves thereby aggrieved, 
and their prayer was that the judgment should be reversed, "and they 
have an opportunity of pleading to the said cause." And when, in obe- 
dience to the writ, the record was brought up to court, i t  was ordered 
that "a new trial be had, and that in the issue the defendant to the 
certiorari should be the party plaintiff, and the petitioners the defend- 
ants." But a t  the subsequent term, instead of proceeding to the trial of 
the merits involved in  the issue, the petitioners prayed that the judg- 
ment below should be reversed for error, no further trial be had, and the 
parties dismissed from the court. 

We think that the court erred in assenting to this prayer. The cer- 
' t iorari was not in the nature of a writ of error. I t  can operate as such 

only where a writ of error does not lie, and we see no reason to doubt 
but that a writ of error might have been sued out to reverse the judg- 
ment in  this case. A general jurisdiction is expressly conferred by 
statute on the Superior Court to grant writs of error, for correcting all 
errors of the county court, and this grant of jurisdiction is limited only 
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by the necessary and implied exception of those cases wherein (411) 
the errors of the inferior court cannot be corrected by such a 
writ. The judgment here complained of was not one of those cases. I t  
was rendered in a civil suit, inter partes, on a matter of right, to be 
judged of by the law common to both courts, and where the proceedings 
were to be in all respects according to the usages of the common law, 
except so far  as the public statutes had interfered for expediting the 
process, pleadings, and trial therein. I t  has not heretofore been ques- 
tioned, we believe, that in such a case any error to be found in  the judg- 
ment of the county court might be revised by writ of error. See Guion 
V .  Sheph~rd, 1 N. C., 253.. Besides, in a writ of error, where there is a 
commm judgment, all against whom it is rendered must join, for an 
entire judgment cannot be reversed in part. 

The final judgment in  the court below must be reversed, and the cause 
remitted to that court in order that a trial be had between the original 
plaintiff and the petitioners, as to their alleged indebtedness as the sure- 
ties of John J. Bryan. 

PER CURIAM. Judgment accordingly. 

Cited: Leatherwood v. Moody, 25 N. C., 133. 

WILLIAM A. MUZZELL v. THOMAS L. LEA. 

Upon what facts a cert iorar i  will be refused when the appellant from the 
Superior Court did not bring up his appeal. . 

THE appeal in  this case, which was allowed at Spring Term, 1841, 
of CASWELL, not having been brought up within the time prescribed by 
law, James T. Morehead, counsel for the plaintiff, moved for a cer- 
t iorari to bring up the proceedings on the following affidavits, towit: 

John K. Graves maketh oath that he is clerk of the Supe- (412) 
rior Court of CASWELL; that the plaintiff in the above stated 
case r-esides out of this State; that one of his counsel, tomit, William 
A. Graham, had to leave immediately after court for Washington City, 
and that the other, towit, James T. Morehead, lives at the distance of 
40 miles; that the appeal bond was filed a t  the court where the appeal 
was granted; that express directions were given by counsel for sending 
up the case, and the clerk promised to do so. And this affiant further 
states that the transcript in  the case mas made out in  time to reach 
Raleigh in the time required by law for filing appeals. 

(Subscribed and sworn to in due form of law.) 
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Paul A. Harrison maketh oath that he is clerk of the court of pleas 
and quarter sessions of the county of Caswell; that he was at  the Supe- 
rior Court of Lam held for said county at May Term, 1841, and assisted 
the clerk of the said Superior Court in the discharge of his duties in  
court; that upon the rise of court (after the trial of the above stated 
cause, and the appeal to the Supreme Court was granted) he was spoken 
to by James T.  Morehead, Esquire, one of the counsel for the appellant, 
William A. DSuzzell, to aid the clerk in making out the transcript to 
go to the Supreme Court, and was moreover further requested by the 
said counsel to say to the clerk that he (the counsel) wished the tran- 
script to be made out as soon as he could do so, and forwarded on to 
the Supreme Court. This affiant further states that the plaintiff (the 
appellant) resides beyond the limits of this State, and that one of his 
counsel is a United States Senator, and had to leave shortly after court 
for Washington City, and that the other resides a t  the distance of 40 
miles; that an appeal bond was filed at court, when the appeal was 
granted, and that express directions were given by counsel for sending 
up the case. (Subscribed and sworn to.) 

Edmund B. Freeman makes oath that the record of the suit of WiZ- 
Ziam -4. Xuzzell, administ~ator, v. Thomas L. Lea, sherif, reached his 

ofice, as he believes, on Tuesday morning, 22 June, and (if he 
(413) is not mis takn  i n  this) i t  must have reached the postoffice in  the 

city the evening before. Affiant has mislaid the envelope which 
came around the said record, and therefore he cannot state a t  what time 
the said record was mailed. H e  says further that although he believes 
the said record reached the clerk's office on Tuesday morning, i t  might 
have been Wednesday, 23 June. He is certain it was not later than 
Tuesday or Wednesday. 

(Subscribed and sworn to.) 
PER CURIAM. The certiorari cannot be granted." 

*NOTE.-As cases like the present have frequently occurred, the Reporter 
thinks it may be useful to state, for the information of those who appeal to 
the Supreme Court, that the law requires the party appellant to file a tran- 
script of the record in the office of the clerk of that Court within seven days 
after its term commences; that the terms of the Supreme Court being on the 
second Monday of June and the last Monday of December, the transcript must 
be filed not later than the third Monday of June and the first Monday of Jan- 
uary, it having been decided that the seven days mean se3-en judicial days. 
If the party, or his agent, be guilty of neglect in this respect, he loses his 
appeal. It is not a sufficient excuse that the party has trusted to the clerk, 
or any other agent, to bring up his appeal. It is made by law the duty of the 
party himself to see that his appeal is filed within the proper time; and the 
default of his agent affects him as injuriously as his own personal default 
could. Cotton u. Clark, ante, 353. 

314 



1 N. C.] JUNE TERM, 1841. 

STATE v. ROBERT J O N E S  ET AL. 
(414) 

1. The Legislature has a constitutional right to pass an act changing the loca- 
tion of the seat of justice of a county, although a cantract for the pur- 
chase of a particular site had already been made by the commissioners 
appointed by law for that purpose. 

2. Though a peremptory mandamus implies that the party has been fully 
heard, and, therefore, that he can allege no reason for not obeying it, yet 
an exception is af necessity implied that such obedience is not forbidden 
by a new law passed after the writ was awarded. 

APPEAL from Bailey, J., a t  Spring Term, 1841, of BUNCOMBE. The 
facts of the case are sufficiently set forth in the opinion. 

The Attorney-General for the Xtate. 
No counsel for defendants. 

RUFFIN, C. J. The present question grows out of the same proceed- 
ing which was before the Court at  June Term, 1840, in  which this 
Court affirmed the judgment of the Superior Court of Buncombe, 
awarding a peremptory mandamus to Robert Jones, Asa Edney, John 
Miller, and Richard Allen, commanding them, with B. Wilson, E. High- 
tower, and John Clayton, to perform the duties, imposed by section 11 
of the act of 1838, of procuring by purchase or donation a proper tract 
of land for the county town of Henderson County. S. v. Jones, ante, 
129. Upon receiving the certificate from this Court, the court of Bun- 
combe issued the peremptory writ at October Term, 1840, returnable to 
April Term, 1841. I n  the meanwhile the Legislature met, in Novem- 
ber, 1840, and passed an act, chapter 53, entitled "An act to fix 
the location of the town of I'Iendersonville," and thereby enacted (415) 
that the location of the courthouse of Henderson County should 
be made by the qualified voters of that county; and, after prescribing 
the period and manner of holding the election, the act appoints other 
commissioners to carry into effect the decision by the popular voice, by 
procuring, by purchase or donation, not less than 50 acres of land, in- 
cluding the point designated by the voters, or within one mile thereof, 
and laying out thereon a town, in which the courthouse and other pub- 
lic buildings shall be erected. And then, amongst other things, it is 
expressly enacted, "that such of the existing laws as come in  conflict 
with the provisions of this act are hereby repealed." 

Affer the enactment of this statute the commissioners to whom the 
mandamus was issued declined proceeding further under i t ;  and at 
April Term, 1841, the relators moved for an attachment against them. 
This was opposed upon the strength of the act of 1840. But on the 
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other side it was contended, (1) that no plea could be received, nor ex- 
cuse heard, for not obeying a peremptory mandamus; and (2 )  that the 
act of 1640 was unconstitutional, as it violated the contract (as stated 
in the former case) made with Johnston, for land for a town site. The 
court refused the motion, and the relators appealed. 

We concur in  the decision of his Honor. I f  a definitive contract had 
been entered into between Johnston and the persons appointed under 
the act of 1838 to contract for the public, yet it would be entirely com- 
petent to the Legislature to remove the seat of justice from that to any 
other place in the county. The designation of a place in which the 
courts of a county shall be held, the mode of making the selection, and 
of appointing the persons to act on behalf of the public in procuring or 
disposing of land for those purposes, or erecting the requisite buildings, 
are matters of political arrangement and expediency, and necessarily 
the subjects of legislative discretion. The Legislature is charged with 
the duty of providing for the public convenience, and the reasons, aris- 

ing out of public convenience, may at one time be strong for 
(416) holding the courts a t  one place, and, a t  another time, at another 

place. I t  very often happens, indeed, that the effect on the 
value of private property forms a material consideration with the Legis- 
lature in  deciding on the question of change, and properly prevents any 
change not plainly demanded by the general welfare. Still, the Legis- 
lature is to judge of that, and if the advantage of the community at 
large requires it, private interests must yield. The incidental conse- 
quences of the exercise of an useful and indispensable legislative power 
must be submitted to by every citizen. 

I t  is true that a peremptory writ of mandamus implies that the party 
has been fully heard; and, therefore, that he can allege no reason why 
he has not obeyed it. But an exception is, of necessity, implied that 
such obedience is not forbidden by a new law passed after the writ was 
awarded. These persons weye appointed to act as public agents in this 
matter, and the writ v a s  to enforce the performance of that duty to the 
public. Now, the public has since revoked its authority, and taken 
away the power to act in the premises from them, and conferred it on 
other persons; and, therefore, it is impossible that the public can com- 
plain of their former agents, or punish them for not continuing to act. 

PER CURIAM. Affirmed. 

Cited: S. v. Allen, 24 N. C., 184; Sedherry v. Commksioners, 66 
N. C., 493; McCormac v. Commissioners, 90 N.  C., 445. 
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CHARLES GRIER v. NATHAN FLETCHER ET AL. 
(417) 

1. An action may be sustained, under our act of Assembly, Rev. St., ch. 31, 
see. 89, against any one or more of the joint obligors in a covenant of 
warranty contained in a deed for the conveyance of Iand for a breach of 
such covenant. 

2. That act is not canfined to contracts for the payment of money merely. 
3. Persons owning land in common, and conveying it, need not be liable for 

each other in their covenants; as they may make several conveyances, 
or in the same deed may covenant severally, each one for himself and 
for his share. 

COVENANT, tried at  Spring Term, 1841, of BUNCOMBE, before Bat- 
tle, J .  

The covenant declared on was a covenant for quiet enjoyment, con- 
tained in a deed for land, executed by the defendants and several others, 
to the plaintiff. Several of the covenantors were married women, and, 
upon the trial, the deed, appearing not to have been properly proved 
and registered a3 to them, the counsel for the plaintiff moved for leave 
to enter a no& p ~ o s e q u i  as to them and their husbands. A juror was 
thereupon withdrawn, and the nolle prosequi entered; and the defend- 
ants were then permitted to file a plea in abatement, n u n c  pro t u n e ,  
that the co-venant was joint and single, and that the suit ought to have 
been brought against all the cooenantors, or a single one only, and could 
not be sustained against two. To this plea the plaintiff demurred and 
argued that by section 89 of Rev. Stat., ch. 31, the suit might be sus- 
tained against any one or more of the covenantors; but the court, being 
of opinion that the act in  question did not apply to cases of this kind, 
overruled the demurrer and sustained the plea. The plaintiff 
thereupon appealed. (418) 

N o  counsel for e i ther  party. 

RUFFIN, C. J. This is an  action of covenant, brought against Natharl 
Fletcher, John Fletcher, Elizabeth Fletcher, and ~ a c o b  ~ h o d e s ,  f i r  the 
breach of a covenant of general warranty, contained in a deed of bar- 
gain and sale, made by them to the plaintiff. The defendants pleaded 
in abatement the nonjoinder of James Fletcher, Elizabeth Rhodes, wife 
of the defendant Jacob, and John Pack and his wife, Mary Pack, by 
whom also the deed was executed jointly with the defendants; and to 
this plea the plaintiff demurred generally. The record contains an ad- 
mission that the f emes  covert had not been privily examined as to the 
execution of the deed by them; and also an agreement that no objection 
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should be taken to the form of the plea, but that it shall be sustained, 
if upon the facts, or any of them, a good plea could have been framed. 
It is not material, therefore, to consider the effect of the pleas em- 
bracing the married women, as having executed the deed when they cer- 
tainly did not, since the deed was executed by James Fletcher and John 
Pack, and the plea must, under the agreement, be sustained, if those 
two persons ought to have been made defendants. 

His  Honor mas of opinion that the case was not within the Revised 
Statutes, ch. 31, see. 89, which authorizes "in all cases of joint obliga- 
tions or assumptions of copartners or others, suits to be brought against 
the whole or any one or more of the persons making such obligations, 
assumptions, or agreements"; but that suit must be brought against all 
the covenantors, or against a single one only. The plea mas therefore 
sustained, and a judgment given thereon for the defendants, from which 
the plaintiff appealed. 

As the covenant is, according to its terms, joint and not joint and 
several, it would at  common ia,w have been necessary to sue all the par- 

ties, or all those living. It is, however, admitted by his Honor, 
(419) and properly, as we think, that several actions would lie against 

each of the covenantors. This could only be by force of the act 
of 1789, ch. 314, in the fourth section of which i t  is provided, first, that 
a joint debt or contract shall survive against the heir or executor of a 
deceased obligor; and, secondly, that on joint obligations or assumptions 
of copartners or other suits may be brought in the same manner as if 
such obligations or assumptions were joint and several. I t  is true that 
under the latter branch of that act an action would only lie against one 
or all of the joint contractors, and not against any intermediate num- 
ber of them. But it was corrected by the act of 1797, ch. 475, see. 2, 
which forms section 89 of chapter 31 of Revised Statutes, before quoted. 
That not only uses the words "obligations and assumptions," found in 
the act of 1789, but adds the broader term, "agreenients," and provides 
that suits may be brought "against the whole or any one or more of 
such persons making such," that is, joint "obligations, assumptions, or 
agreements." I t  is thus quite apparent that this case is within the let- 
ter of the statute. Being so, the act must, we think, govern it. I n  in- 
terpreting it, me cannct stop short of the meaning which is plainly im- 
ported by the language of the act. On the contrary, the acts of 1789 
and 1797 have been looked on as being of the nature of statutes for the 
amendments of the law, and keen construed with the liberality to which 
remedial statutes are entitled. Thus, in Smith v. Fagan,  13 N.  C., 298, 
it was, in accordance with the previous decisions there cited, held that 
a judgment, upon the death of one of the defendants, survived, not only 
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against the other defendants, but also against the executor of him who 
died, and might be proceeded on against then1 all jointly. So if one of 
these covenantors had died, the same principle would authorize a joint 
suit against the survivors, and the executor or heir of the dead one. I t  
is for the benefit of the creditors and the surviving debtors that it should 
be so, and, indeed, for the representatives of the deceased party also; 
since i t  is well to charge, at  once and together, all those who may be 
ultimately charged, and without the necessity of incurring the 
expense of separate actions. Now, if the case thus fall within (420) 
that branch of the act which authorizes a joint action, where one 
of the obligors or covenantors is dead, i t  would seem i t  must fall also 
within the other, which allows an action against any one or more of the 
persons making "a joint agreement," omitting some of the parties. 
There is nothing in the nature of the thing, or in the objects of the acts, 
which should confine their operation to contracts for the payment of 
money merely. Agreements, generally, are mentioned; and there have 
been numberless actions, like this, brought on bonds with collateral 
conditions, or on joint covenants for the performance of specific things 
other than the payment of money. I f  any covenant be within the acts, 
all must be, one being as much of an agreement as another. I f  persons 
owning land jointly, or in  common, do not mean to be liable for each 
other, they need not be, as they may make several conveyances, or in 
the same deed niay covenant severally, each one for himself and for his 
share. The judgment must be reversed, the demurrer sustained, and 
judgment of respondeat ouster. 

PER CURIA~K. Judgment accordingly. 

Cited:  White v. Grifin, 447 N. C.,' 4. 

ELIJAH CLARK, ADMINISTRATOR OF ANTHONY DAVIS, v. ISAAC HELLEN. 

The court has a discretionary power to permit an original writ to be amended 
by adding to it the seal of the court, where that has been omitted before 
the writ issued. 

REPLEVIN, returnable to CRAVEN, Fall Tern?, 1840. At Spring Term, 
1841, the motion, from the judgment on which the appeal was taken by 
permission of the court, was made and allowed by Bailey,  J. The fol- 
lowing is the case transmitted to this Court: 
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This was a motion made by the plaintiff to affix the seal of the court 
to the writ of replevin which had issued at  the instance of the plaintiff, 
in his name, as administrator of Anthony Davis, deceased, against the 
defendant in this case, to the county of Carteret, where the defendant 
resided, The plaintiff exhibited in evidence the writ of replevin and 
the bond taken by the sheriff of Carteret in executing said writ. I t  
appeared in evidence that the writ was issued by the clerk of Craven 
Superior Court, without affixing the seal of the court to the same, to 
the county of Carteret, against the defendant, where the defendant re- 
sided, and was returned to the October Term, 1840, of Craven; that the 
defendant declined to appear by attorney or otherwise, or to file any 
pleas in  the suit, but that he Tas present at this term of said court 
(April Term, 1841), when this motion was made, and resisted the same. 
And it further appeared in evidence that the defendant was notified by 
the plaintiffs at the return term of said writ of his intention to move 

this amendment. His  Honor, after hearing the argument of 
(422) counsel on each side, upon these facts granted the motion, and 

ordered the clerk to affm the seal of Craven Superior Court of 
Law to the writ of replevin. And from this judgment or order of the 
court the defendant prayed his Honor for permission to appeal to the 
Supreme Court, which was duly granted. 

J o h n  H. B r y a n  for p l a i n t i f .  
James  W.  B r y a n  for defendant.  

DANIEL, J. I t  has been frequently decided in  this Court that where 
the clerk has omitted to affix the seal of his court to writs of executions 
issued out of the county, the same may be amended by his being directed 

to affix the seal nlinc pro tunc.  The authorities are all collected 
(423) in  Purcell v. McFarland,  ante, 34. But it is said, this being an 

original writ, the same indulgence ought not to be allowed, and 
that in fact it is void. The answer is, and so is an execution void until 
it is sealed. I t  is further objected that there is nothing to amend by. 
The answer is, that the writ is not defective; it only lacked authenti- 
cation. The clerk knew whether he issued i t ;  and, if true, the court 
possessed the means of giving it authentication, as to the rest of the 
world, by stamping it with the seal of the court. The Revised Statutes 
(ch. 58, sec. 1) declare that the court in which any action shall be pend- 
ing shall have power to amend any process, pleading, or proceeding in 
such action, either in  form or substance, for the furtherance of justice, 
on such terms as shall be just, a t  any time before judgment. This act 
is very broad, and we think covers this case. 

PER CURIAM. Affirmed. 
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Cited: Smith v. Spencer, 25 N. C., 262; 11enderso.n v. Graham, 84 
N. C., 498; LuttreZZ v. Martin, 112 N .  C., 604; Redmod v. Mullenaz, 
113 N. C., 510; McArter v. Rhea, 122 N .  C., 617; Vick v. Flournoy, 
147 W. C., 216; Galmes v. Lambe~t, 153 N.  C., 252. 

(424) 
STATE v. JAMES STANTON. 

1. On the trial of a bill of indictment for forgery, the person whose name is 
charged to have been forged, and whose interest, supposing the instru- 
ment to be genuine, is affected by it, either as  an obligation or acquit- 
tance, is not, while the instrument remains in force, a competent witness 
to prove the forgery. 

2. Where a defendant is acquitted upon one count in  an indictment, and con- 
victed on another, and appeals, i f  a venire de novo be awarded, i t  must be 
to retry the whole case. 

3. In  an indictment under the act of Assembly, Rev. St., ch. 34, sec. 21, for 
"showing forth in evidence" a forged instrument, although "the showing 
forth" must be proved to have been in a judicial proceeding, yet i t  is not 
necessary to state in the indictment in what suit or judicial proceeding 
i t  was "shown forth." I t  is sufficient to state the charge in the words of 
the act of Assembly. 

4. It i s  generally proper and necessary to describe in  an indictment an offense, 
created by statute, In the words of the statute. But there a re  a few ex- 
ceptians to this rule. 

FORGEEY, tried at  Spring Term, 1541, of JOHNSTON, before Xettle, J., 
and brought up to this Court, on appeal by the defendant, from the 
judgment of the court. The indictment was in the following words, 
viz. : 

STATE OF NORTH CAROLINA, Superior Court of Law, 
Johnston County. } Fall Term, 1839. 

The jurors for the State, upon their oath present, that James Staunton, 
late of the county of Johnston, in the State of North Carolina, on the 
twenty-eighth day of May, in the year of our Lord one thousand eight 
hundred and thirty-nine, with force and arms, in the county of Johnston, 
aforesaid, feloniously did wittingly and falsely forge, make, and coun- 
terfeit, and did cause and procure to be falsely made, forged, and coun- 
terfeited, and did willingly act and assist in  the false making, forging, 
and counterfeiting, a certain receipt, which said false, forged, 
an3 counterfeited receipt is as followsj that is to say: (425) 
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Received of James Stanton, thirty-five dollars and ninety-one cents, 
this 22  May, 1838, in part of the rent of land that I rented to him for 
1837. W. WHITTEY. 

with intention to defraud one Willie Whittey, against the form of the 
statute in such case made and provided, and against the peace and dig- 
nity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do further say 
and present, that the said James Stanton afterwards, towit, on the day 
and year aforesaid, in the county of Johnston aforesaid, feloniously did 
utter and publish as true, and show forth in evidence, a certain other 
false, forged, and counterfeited receipt, which said last mentioned false, 
forged, and counterfeited receipt is as follows, that is to say: 

Received of James Stanton, thirty-five dollars and ninety-one cents, 
this 2 2  May, 1838, in  part of the rent of the land that I rented to him 
for 1835'. W. WHITTEY. 

with intention to defraud the said Willie Whittey, he, the said James 
Stanton, at the time he so uttered and published and showed forth in 
evidence the said last mentioned false, forged, and counterfeited receipt 
as aforesaid, then and there well knowing the same to be false, forged, 
and counterfeited, against the form of the statute in such case made and 
provided, and against the peace and dignity of the State. 

J. R. J. DANIEL, Attorney-General. 

To this indictment the defendant pleaded not guilty. On the trial, 
Willie TVhittey, who had signed the receipt which was charged to have 
been altered, was offered as a witness in support of the prosecution. H e  
stated that he held the obligation of the defendant for $35, given for 
rent of a tract of land for 1837; that the defendant had paid him $10 
in  part' of his obligation, for which the receipt alleged to have been 
forged was given; and that he had warranted the defendant for the bal- 
ance; that this warrant had been tried before a magistrate, and judgment 

given against him for the costs, from which judgment he had 
(426) appealed to the county court, where the matter mas still pending. 

The counsel for the defendant then objected to the competency 
of this witness. The court overruled the objection, and admitted the 
witness to be examined as to the receipt, reserving the question on a 
motion for a new trial, should the defendant he convicted. The witness 
proved the execution of the receipt for $10, and that it had been altered 
as it now appeared, since ha signed i t ;  that it was in its present state 
when he first saw it, after its execution, in the possession of the defend- 
ant, who exhibited it on the trial before the magistrate. The justice be- 
fore whom the warrant was tried was also examined as a witness for the 
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State. He  testified as to the warrant, the trial, and the offering of the 
receipt by the defendant. The jury found the defendant not guilty on 
the first count, but guilty on the second count, as charged in the indict- 
ment. A rule was granted on the Attorney-General to show cause why 
a new trial should not be granted, on account of the admission of im- 
proper evidence; and a motion was also made in  arrest of judgment. 
His  Honor discharged the rule for a new trial, and intimated an opinion 
in favor of the motion in arrest of judgment. But he said, as it was 
important to have both questions settled, he should disalIow the motion 
and give judgment, pro forma, against the defendant. From this judg- 
ment the defendant appealed to the Supreme Court. 

1 J.  H .  Bryan for defendant. 
Attorney-Gene.i.aZ for the State. 

RUFFIN, C. J. I t  has not been denied in the argument that at com- 
mon law it was a settled rule of evidence in England that a lserson whose " 
name had been forged, and whose interest, supposing the instrument to 
be genuine, was affected by it, either as an obligation or acquittance, was 
not, while the instrument remained in force, a competent witness to 
prove the forgery. Gilb. Ev., 124;  Phil. Ev., 88 ; 2 Strange, 728 ; 2 East 
P .  C., 993. But i t  was said in the argument that the rule was originally 
adopted upon the notion, now admitted to be erroneous, that the 
witness would, by procuring the conviction of the accused, be dis- (428) 
charged himself; and thence i t  was urged that he should not 
enforce the rule itself. Certainly parties injured are generally compe- 
tent to prove the crime. But the case of forgery, though an anomaly, is 
certainly an exception. Although i t  may have been admitted inadvert- 
ently, and upon a wrong principle, yet as a court administering the com- 
mon law, we have no authority to abrogate a rule or an exception so per- 
fectly settled in that law. I n  England the courts, though not satisfied 
with it, could no! alter the rule; and i t  became necessary for the Legis- 
lature to interpose. Stat. 9, Geo. IT., ch. 32. I n  like manner, we think 
legislative authority is alone competent here to change the law, which 
our ancestors brought with them upon their emigration, and which be- 
came as obligatory on the judicial tribunals they established as it con- 
tinued to be on those they left behind. Besides, there have been, as i t  is 
well known, many cases in which such witnesses have been held incom- 
petent in this State, and we feel bound not to depart from them, and 
therefore drrm the judgment erroneous, and reverse it. 

As this is done at  the instance of the prisoner, the former verdict must 
be set aside entirely, and a wcnirc! de %ova awarded, to retry the whole 
case. 
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TJpoii the form of the indictment. the Court would perhaps not be 
bound now to decide, since the other point disposes of the case here 
But as the point may be material upon the next trial, and mould, prob- 
ably, soon arise in other cases, we deem it fit to state the opinion we 
have formed on it; mith the view of sett!ing the queqtion. I t  would have 
been more satisfact07 to us if in the books of criminal pleading or in 
an  adjudication a precedent or a direct authority could have been found. 
We have, however, looked through the standard works on Crown law 
from my Lord Coke's ccmmcntary on the statute 5 Eliz., ch. 14, in 
3 Inst., down to 31r. Chitty's treatise, and through many books of forms, 
without wcceeding in finding an indictment upon these words in that 
statute. " P ~ O W  forth in evideace," or n rule laid down upon them. This 

circumstance may not perhaps be deemed so very singular, when 
(429) it is remembered that the s m r  act contains also the words "pro- 

nounee and publish," which are more extensive, and include "shorn 
forth in evidence " This furnishes a reason why the indictment should 
always be for '(pronouncing and publishing," and none for "showing 
forth in evidence," since, although esrery publication is not showing forth 
in  evidence, yct cliowing it forth in evidence is a publishing of i t :  Lord 
Coke saying that using any mords, written or oral, whereby the instru- 
ment is set forth or held up as true is "to pronounce and publish it." 
TVe have, therefore, only principle for our guide, and, being so guided, 
we have arrived at the conclusion that the second count is sufficient. 

I n  the first place, we adhcre to 8. 21. BY&, 14 N .  C., 122, that the 
mords "show forth in  evidence," refer to a judicial proceeding. The 
question then is, whether tha particular proceeding nlnst be set forth at  
large i a  the indictment, or msy not he shown on evidence under the gen- 
eral words used in the statute and in this indictment. 

It seems to be proper, and perhaps may be said to be necessary, where 
an offense is created by statute, to describe i t  in the indictment, whether 
consisting of the commission or omission of particular acts or of certain 
acts accompanied by a. particular intent, in the words of the statute. 
This is certainly so, unless, for a word or phrase in the statute, another 
is used in the indictment which is clearly of the same legal import, or 
has a broader sense, including that in  the statute. Of this exception, 
Rex v. Puller, 1 Bos. and Pul., 180, is an example. But such examples , 
are very rare; and, on the contrary, Rex v. Davis, Leach, 493, and others 
of that kind, show how strictly the courts adhere to the letter of the law. 
Finding it thus to be generally true that. in describing the offense the 
indictment must use all the words of the statute: so, on the other hand, 
i t  would seem to be equally true, as a general rule, that the indictment 
is sufficient if i t  contain all the words of the statute. When the language 
of the statute is transferred to the indictment, the expressions must be 
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taken to mean the same thing in each. There can be fern instances in 
which the same words thus used ought to or can be received in a 
different sense in the one instrument from that in  the other. AS (430) 
it is certain that the indictment was intended to describe the 
offense which the statute describes, it follows, from the use of the very 
same language in both, that the one means what the other does; neither 
more nor less. I t  is true that some few exceptions from this rule have 
been established by adjudications; but they have not appeared to us to 
embrace the present case. Thus a statute niay be so inaccurately penned 
that its language does not express the whole meaning the Legislature 
had;  and by construction its sense is extended beyond its words. I n  
such a case the indictment must contain such averments of other facts, 
not expressly mentioned in the statute, as will bring the case within the 
true meaning of the statute; that is, the indictment must contain such 
words as ought to have been used in the statute if the Legislature had - 

correctly expressed therein their precise meaning. I n  8. v. Johnson, 12 
N.  C., 360, for example, it was held that, besides charging in  the words 
of the act that the prisoner, being on board the vessel, concealed the 
slave therein, the indictment should have charged a connection between 
the prisoner and the vessel, as that he was a mariner belonging to her;  
because that was the true construction of the act. So, where a statute 
uses a generic term, it may be necessary to state in  the indictment the 
particu1::r species ill. respect to which the crime is charged. As, upon a 
statute for killing or stealing "cattle," an indictment using only that 
word is not s~~fficient, but it ought to sct forth the kind of cattle. as a 
horse or a corn7. Rex v. Chalh.ele~l, 33. and R., 258. But where a statute 
makes a particular act an offmse, and sufficiently describes i t  by terms 
having a definite and specific meaning, without specifying the means of 
doing the act, i t  is enough to charge the act itself, without its attendant 
circumstances. Thus, upon a statute making it felony to endeavor to 
seduce a soldier from his duty, an indictment is good which charges 
such '(an endeavor," without s t a~ ing  the mode adopted. Bulle?.'s case, 
before cited. So. in indictments founded on the words "pronounce and 
publish," in this same statute of Elizabeth (which are not in ours), 
the precedents uniformly charge "the pronouncing and publish- (431) 
ing of the forged instruments as true," without stating the means 
by which or the person to whom i t  was published. Upon the more 
modern English statutes against ('putting off or disposing of" forged 
or counterfeit money or bank notes, i t  is also held that the circumstances 
need not be stated. Rex v. Holdan, 2 Taunton, 334. We do not per- 
ceive why the same principle does not apply to the other words, '(show 
forth in evidence." used in the act of Elizabeth. and in  our act: and are 
not aware of any disadvantage to the prisoner from the omission to set 
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out in the indictment the particular proceeding i n  which the evidence 
was offered. We agree that such a judicial proceeding must be  proved; 
and if it be not properly proved, the prisoner can put the matter on the 
record by an exception, and have the same benefit thereof on a motion 
to reverse the judgment, and for a venire de novo, that he could have 
from a motion in  arrest of judgment. Hence we hold the second count 
in this indictment to be good. 

PER CURIAM. New trial. 

Cited: S. v. Perry, 50 N. C., 256; S. v. Staton, 66 N. C., 642; 8. v. 
Simpson, 73 N.  C., 271, 272; S. v. Packer, 80 N .  C., 440; S. v. Grandy, 

. 83 N. C., 649; S. v. Merritt, 89 N.  C., 507; S. v. Credle, 91 N.  C., 644; 
8. v. Butts, 92 N.  C., 787; S. v. George, 93 N. C., 570; S.  v. Whiteacre, 
98 N.  C., 755 ; S. v. Bforgan, ib., 643; 8. v. Tytus, ib., 707; 8. v. Howe, 
100 N.  C., 452; S. v. Watkins, 101 N.  C., 705; S. v. Craine, 120 N.  C., 
603; S. v. Freeman, 122 N .  C., 1016; X. v. Gentry, 125 N .  C., 737; S. v. 
Jarvis, 129 N.  C., 701; S. v. Matthews, 142 N.  C., 622; 8. v. Harrison, 
145 N.  C., 417; S. v. Leeper, 146 N. C., 668; S. v. Corbin, 157 N.  C., 
620. 

(432) 
MARTIN WOOLARD v. M. H. McCULLOUGH. 

1. The common-law mode of creating and establishing a public highway is 
not repealed by any of our acts of Assembly. 

2. The user of a road as a public highway for twenty years will, under the 
circumstances of this case, authorize a jury to presume a dedication of 
the road by the proprietors of the soil to the public use. 

3. Where a road is opened by an order of the county court, according to  law 
in every respect, except that no damages were assessed by the jury to the 
owners of the land, none but those owners can impeach the order for 
that cause. 

4. An overseer of a public road can require no hands to work on his road, 
unless they live within a district which has been designated for him by 
the county court, or unless they have been specially assigned by the court 
to work on his road. 

APPEAL from Bailey, J., at Spring Term, 1841, of BEAUFORT. The 
case as transmitted to the Supreme Court was as follows: 

This mas an action commenced by warrant, before a single magistrate, 
to recover several penalties for not working on the road. On the trial 
i t  appeared that at March Term, 6838, of Beaufort County Court the 
plaintiff was appointed overseer of a road leading from the town of 
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Washington to the Martin County line; that he had duly summoned the 
defendant to work on said road, at  several different times, being ten days 
in  all, for himself and his two hands, in  the year 1538; that defendant 
had sent two of his slaves to work on said road in question one day dur- 
ing that year. I n  order to prove the road in question a public road, the 
plaintiff introduced a petition from the records of the county court of 
Beaufort, signed by sundry citizens of said county, filed a t  Feb- 
ruary Term, 1835, a copy of which, with the other proceedings (433) 
in  the case, is herewith annexed, and made a part  of this case. 
The plaintiff introduced witnesses who proved that more than twenty 
years ago the road from Washington for about 6 miles (the whole dis- 
tance from Washington to the Martin line was proved to be about 8 
miles) was reputed a p ~ ~ b l i c  road, and worked on as such, near which 
part the defendant lived; the rest of the distance was a forest. I n  order 
to prove the liability of the defendant to work on said road, the plaintiff 
introduced witnesses who proved that the defendant resided, in a direct 
line, about a mile from the nearest point of said road, which at this 
point was the nearest public road to the defendant, if this is a pcblic 
road; that the defendant resided within about a mile and a half of 
another road, which was reputed to be a public road. I t  was further 
proved that for more than fifteen years the persons who successively 
occupied the premises now occupied by the defendant had worked on so 
much of said road as was then opened. I t  was also proved that on one 
occasion the defendant had told the pIaintiff that he would make com- 
pensation for the failure of his slaves to work on said road. Upon this 
proof, the defendant prayed his Honor to instruct the jury that i t  was 
necessary to prove the road in  question to be a public road, and that i t  
had not been proved; that, supposing it to be a public road, the defend- 
ant was not liable to work on i t ;  also, that if any part of said road way 
not a public road, they should find for the defendant, because the charge 
was for not working on the whole road. This instruction his Honor 
refused, but charged the jul;o that the petition, report of the jury, and 
orders made by the county court were sufficient in law to constitute it a 
public road; that if the defendant had worked upon the road and lived 
within a mile of the same, and nearer thereto than to any other, and had 
received due notice to work upon the same, he was liable for neglecting 
or refusing to work, although the county court of Beaufort had not 
assigned him to work on the same. The jury returned a verdict for the 
plaintiff. A rule for a new trial was obtained, which rule was 
discharged, and a judgment rendered for the plaintiff, from which (434) 
the defendant appealed. 

The documents appended to the case, being extracts from the records 
of Beaufort County Court, were as follows: 
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I 1. A petition s t  ;?Iarch Term, 1803, from sundry inhabitants of that 
county, praying for a road from the town of Washington, in  the course 
of Broad Street, '(till i t  strikes the main road which passes by Henry S. 
Bonncr's, and farther, if the jury think proper7'; an order thereon for 
the sheiiff to summon a jury "to alter the road from the fork of the sait5 
road leading from Washington to Jamestovn," so as to run "round the 
fence of Charles Cherry, Sr.," which the sheriff returned ('Executed"; 
and ail order of the court that n road be run and laid, agreeable to the 
petition, etc., and that J. C. and others be appointed jurors to attend the 
surveyor, etc., which order was returned by the sheriff "Executed." 

2. At September Term, 1807, of said court an order issued to the 
sheriff bf said county to summon a jury "to extend the newroad from 
the hill at Edward Bonner's so as to strike the Jamsstown road in the 
nos t  diiect route," which was returned by the sheriff, as follows: "Jury 
summoned and met on the ground; after being duly sworn, proceeded 
and laid off the road as here required, as will fully appear by their 
return to court of the same, under their hands." The only return ex- 
hibited was an indorsement on the back, of the sheriff's, of the names of 
the jurors. 

3. A petition a t  February Term, 1835, of sundry inhabitants of said 
county, praying that a road might be established "from Hawkins' bridge, 
adjacent to the town of Washington, to intersect the Jamestown road 
leading by, etc." (mentioning the names of the owners of land on the 
route). Upon which the following order was entered: "On motion of 
the court, and proof of said petition being made public, and notice given, 
i t  is ordered that the said road be altered and changed, so as to run in 
a straight line from the town of Washington to the place where i t  strikes 
or arrives at  the Jamestown road, and that a jury be summoned by the 

sheriff of this county to so run and lay off the same and make 
(435) report to the next court, under a venire, etc." ; to which order and 

venire the sheriff and jury made the following return: "We, the 
undersigned jurors, summoned by the sheriff for the purpose of altering 
the road running from Washington to Jamestown road, proceeded to 
alter and turn said road, and run with the old road as it was laid out 
before, and then a straight line to the swamp, and through the swamp 
a direct course to the Martin County line, through the plantation of 
Martin Woolard." Signed and sealed by the jurors. The sheriff re- 
turned as follows: "In pursuance to the annexed order, I have sum- 
moned a jury, and first having had the same duly sworn, they laid off 
and altered the road as abo-ie stated, 3 April, 1835." Signed by the 
sheriff. At  April Term, 1835, of said court, the following order is 
entered: "On proof of advertisement made and ordered, i t  is ordered by 
the court, upon hearing the report of the sheriff and jury, made on lay- 
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ing off said road, that said report is deficient in not valuing the damage, 
if any, sustained by the proprietors through whose land said road is to 
run, and that the said report be recommitted to the sheriff for amend- 
ment; or that a new order to said sheriff to lay off said road again, and 
assess the damages to the proprietors, if any, on proof of advertisement 
made as ordered, that the road be laid off as prayed for." Another 
order a t  the same terni, in the following words: "On proof of advertise- 
ment made as ordered, i t  is considered by the court, upon hearing the 
report of the sheriff and jury, made on laying off the road, that said 
report is deficient in not valuing the damage sustained, if any, by the 
proprietors through whose land said road is run; and that the said re- 
port be recommitted to the sheriff.'' Upon this order, there mas no re- 
turn made by the sheriff. At July Term, 1836, of said court the follow- 
ing order was made: "Ordered that the report made to the last term be 
confirmed." 

J .  H. Bryan for plainti#. 
No counsel for defendant. 

DANIEL, J. The first question to be decided in this case is (436) 
whether the proofs offered were in  law sufficient to establish the 
way to be a highway or public road. We will begin by remarking that 
the common-law mode of creating and establishing a public highway is 
not repealed by the first section of our road law, nor by any other act 
of Assembly. Six miles of the road had for more than twenty years 
been reputed to be, and had been used as, a public road. This evidence 
was sufficient, in our opinion, to go to the jury for them to presume the 
fact that the way had been dedicated to the public as a highway by the 
proprietors of the land over which it ran. With respect to a claim of 
highway, in the words of Hule, C. J., "much depends on common repu- 
tation." 1 Vent.. 189. And if the owner of land permit the public to 
pass and repass over his soil, and use it as a public highway, without 
molestation, or any assertion of his rights for some time, the law will 
presume a dedication of the way to general use. Much discussion has 
arisen as to the period which must elapse before such a dedication will 
be presumed. Woolrich on Ways, 9 to 14. Jarvis v. Deam, 3 Bingh., 
447. We think, however, that twenty years user, under such circum- 
stances as those stated in this case, mill authorize a jury to presume a 
dedication. The two remaining miles of road were opened agreeable to 
law, with the single exception that the jury did not assess damages to 
the p~oprietors over whose lands the road ran. This error, however, is 
not one of which the defendant can avail himself in  this collateral way. 
The proprietors might complain, but third persons cannot. And %on 
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constat but that the proprietors may have abandoned their claims to 
danlages before the order confirming the report of the jury had been 
made by the court. 

Secondly. Was the defendant liable to be summoned to work on this 
road? The act declares, Rev. St., ch. 104, see. 10, "that it shall be the 
duty of the overseers of the public roads to summon all white males 

between the ages of 18 and 45, and free males of color, and 
(437) slaves, between the ages of 16 and 50, within their districts, etc." 

The Legislature has put the public roads, and the overseers of 
the same, mainly under the supervision of the county courts; and 
although the act has not said expressly how the overseers' districts are 
to be laid off, or by whom they are to be established, yet it seems to us 
but fit and proper, and the Legislature must have so intended it, that 
the courts which were intrusted with the general supervision of the 
highways should be clothed with the poorer of laying out the overseers' 
districts. Great disputes and disturbances in neighborhoods will be 
prevented by this construction of the act. The general, though not 
universal, practice through the State, as we learn, has been in accord- 
ance with this opinion. The plaintiff was an overseer without hands; 
he should have made application to the county court for a list of hands, 
or an assignment of a district. The defendant's hands had never been 
assigned to that road; his lands were not comprehended by the court in 
a district of the defendant, as overseer of the said road. We therefore 
are of the opinion that the judge erred in his charge on this point of 
the case, and that there must be a new trial. 

PER CURIAM. New trial. 

Cit~d:  S. v. Marble, 26 N.  C., 321; S. v. Johnson, 33 N.  C., 660, 
662; S. v. Cardwell, 44 N.  C., 248; Tarkington v. McRea, 47 N. C., 49, 
50; Askew v. Wy.nne, 52 N. C., 24; S. v. HcDaniel, 53 N. C., 286; 
Crump v. Mimms, 64 N.  C., 770; S. v. Long, 94 N. C., 899; S. v. Smith, 
100 N.  C., 554; S. v. Thomas, 168 N. C., 149. 

(438) 
JEREMIAH CHERRY v. MARTIN WOOLARD. 

1. Where a sheriff or other officer sells under a valid execution, it is no objec- 
tion to the title of the purchaser that, in his deed of conveyance, he mis- 
recites the execution. 

2. Where a clerk issued an execution, tested on the fifth Monday after the 
fourth Monday of September, in the year of aur Lord 1833, and in the fifty- 
seventh year of our independence, and indorsed thereon that the execu- 
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tion actually issued on 5 February,  1833, and the coroner also indorsed 
that it was levied on 21 February,  1833, the court must see that the 
dating of the writ, as to the Christian era, was a misprision of the clerk, 
and will correct it accordingly. 

TRESPASS quare clausum f ~ e g i t ,  tried at  Spring Term, 1841, of BEAU- 
FORT, before Bailey, J. On the trial it became necessary for the plain- 
tiff to show title in  himself to the locus in quo. I n  deducing his title 
he gave in evideiice a judgment against one Stephen Owens, obtained at  
Fall Term, 1832, of Beaufort, an execution issued thereon to the coro- 
ner of Beaufort against Stephen Owens, who was then sheriff of that 
county, a levy on the land in question and a sale by the coroner to Ben- 
jamin Runyun, who received a conveyance from the coroner, and then 
conveyed to the plaintiff. The teste of the execution was as follows: 
"Witness, James B. Ellison, clerk of said court, a t  office, the fifth Mon- 
day after the fourth Xonday of September, 1833, and the 57th year of 
our independence." Signed by the clerk. And the indorsement of the 
clerk on the writ, as required by law, '(Issued 5 February, 1833." 
The levy of the coroner indorsed on the execution was dated 
"21 February, 1833." The coroner's deed of conveyance recited (439) 
a sale under an execution against Stephen Owens, corresponding 
as to amount with the judgment above mentioned, but "returnable to 
Spring Term, 1833." The defendant objected that the execution set 
forth in the coroner's deed did not correspond with the execution levied 
upon the land, which objection his Honor overruled, and under the in- 
struction of the court the jury returned a verdict for the plaintiff. 
There was a rule for a new trial, which was discharged, and judgment 
rendered for the plaintiff, from which the defendant appealed. 

No counsel for eith'er pa'rty. 

GASTON, J. The objection taken on the trial to the derivation of title 
on the part of the plaintiff is because of a supposed discrepancy be- 
tween the execution, recited in the coroner's deed, and the execution 
under which the coroner made the levy and sale. This objection pre- 
supposes and admits that the officer had a valid authority to sell, but 
insists that his deed w'as invalid to convey the land sold, because in the 
deed his authority was inaccurately recited. The question presented by 
this objection is not with us an open question. The objection was de- 
liberately considered by this Court in Hatton v. Dew, 7 N. C., 260, and 
overruled. His  Honor, therefore, properly overruled i t  in this case. 

But upon a comparison of the execution recited in the deed with that 
under which the officer sold, as they are both set forth in  the transcript, 
the alleged discrepancy will be found not to exist. The execution under 
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which the officer sold is tested the fifth Monday after the fourth Mon- 
day of September, in the year of our Lord 1833, and in the 57th year 
of our independence, and is made returnable to the term of said court 
to be held on the fifth Monday after the fourth Monday of March next. 
This, it is said, must be the fifth Xonday after the fourth Monday of 
March, 1834, whereas the coroner's deed recites the execution as return- 
able on the fifth Monday after the fourth Monday of March, 1833. But 

it is manifest that there is a clerical inisprision in the date of 
(440) the execution with respect to the year of the Christian era. This 

appears not only from the year of independence thereunto sub- 
joined, but from the indorsation of the clerk, that the execution actually 
issued on 5 February, 1833, and of the coroner, that it was levied on 
21 February, 1833. Goodman v. Armistead, 11 N .  C., 19, and Dowel1 
V. Vannoy, 14 N.  C., 43, are authorities to show that such a misprision 
will be corrected by these indicia of truth. Thus corrected, the execu- 
tion is tested of the Fall Term, 1832, and the deed truly represents i t  as 
returnable to the Spring Term, 1833. 

PER CURIAM. Affirmed. 

Cited: Bailey v. -Mor,qan, 44 N.  C., 355. 

HENRY COBB v. HENRY FOGALMAN. 

Although it  is not easy in practice to draw the boundary between a defect of 
evidence and evidence confessedly slight, yet, where no part of the testi- 
mony offered can fairly warrant the inference of the fact in  issue or 
furnish more than materials for a mere guess or conjecture thereon, it  is 
error in  the court tq leave it  to the jury to infer the fact from such testi- 
mony. 

(441) DECEIT, tried before Pearson, J., at Spring Term, 1841, of 
GUILBORD. Plea, "The general issue.'' The fraud complained of 

was alleged to have been committed in  the sale of a female slave named 
Sally, who at the time of the sale labored under cancer or other disease 
of the womb, which was concealed by defendant. The plaintiff pro- 
duced a bill of sale in  the handwriting of the defendant, executed by 
the defendant to him, for the said slave, and her daughter Hannah, 
about 4 years old, dated 11 June, 1838, containing a warranty of title, 
but not of soundness, and proved that the price given mas a fair  one. 
He  also offered evidence to show that said slave Sally, while in posses- 
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sion of the defendant, had borne, after the aforesaid child Hannah, two 
children. a t  different. times, which mere either born dead or survived 
but a short time; that at  the time of sale she was advanced in pregnancy 
about six months; that on several occasions, soon after the purchase by 
plaintiff, she was attacked with faintness when working in the harvest 
field of the plaintiff, and in August thereafter was taken in labor, when, 
after an interval of about 36 hours, a physician was called in, who per- 
formed the Czesarean operation, delivered her of a child, which he tes- 
tified was then recently dea.d, and that the mother died about five or 
six days thereafter. H e  also testified that from examination he found 
the neck of the womb diseased with cancer or snrcomatous tumor, which 
rendered a natural delivery impossible, and that, in  his opinion, the 
disease had existed for several years; but that its symptoms were not 
distinguishable from those of pregnancy. The plaintiff also produced 
evidence to show that the slave had attacks of faintness while in the 
defendant's possession; that defendant admitted this to the plaintiff, 
after the death of the slalre, and said they occurred while she was pr.eg- 
nant ;  and when asked why he did not tell the plaintiff of the dead chil- 
dren, as if he had known it he would not hare bought her, he said he 
h a d  forgotten it. I t  was also in  evidence that at the time of sale de- 

u 

fendant had no other female slave, except a girl about 14 years old. 
The defendant offered evidence to show that he had owned the 
slave Hannah about four years; that she was a stout, vigorous (442) 
looking woman, and, during all the time he owned her, per- 
formed service as a cook and washerwoman for his family, or as a field 
hard, and mas on no occasion prevented from service by sickness, ex- 
cept by an attack of measles and during her confinement with the three 
children spoken of by the plaintiff's witnesses; that in the opinion of 
other physicians a womb diseased as that of this woman mas described 

A " 

to be was incapable of impregnation, and that no physician could tell 
from examination of the womb how long it had been diseased. He  also 
produced evidence to show that the plaintiff, about a month before the 
sale aforesaid, bought a negro man, the husband of Sally, and who had 
been her husband all the time that the defendant owned her; that the 
plaintiff owned no other slave, except a small boy; that the plaintiff 
came twice to the house of the defendaat. to chaffer about the nurchase 
of the woman, before qhe mas taken away; that messages were carried 
between him and the defendant, by the negro man aforesaid, on the sub- 
ject of the trade, but their import was not shorn;  that the plaintiff said 
the reason why he wished to nurchase her mas that he owned the hus- 
band, and that his daughte rskd  not like to wash for the negro man; 
that on one of his visits to the house of the defendant as aforesaid, the 
plaintiff asked permission to have a conversation with Sally, and had a 
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short interview accordi&ly, the defendant not being present. The de- 
fendant lived in  Orange, and the plaintiff in  Guilford County, about 15 
miles apart. 

I t  was admitted in argument, and so laid dowu by his Honor, that 
the plaintiff, in order to recover, must satisfy the jury: (1) That the 
unsoundness of the negro existed at  the time of sale. (2)  That the de- 
fendant knew or had reason to believe its existence at  the sale. ( 3 )  But 
if these facts were proved, if the plaintiff also knew of the unsoundness 
at  the time of the sale, or had reason to believe its existence, or there 
was sufficient ground to put an ordinary man upon inquiry, either by dis- 
closures made by the defendant or in any other way, the plaintiff would 
not be entitled to recover. Eut  in this case there was no evidence that 

the defendant had made any disclosure; there was no evidence 
(443) that the plaintiff could by ordinary inspection (such as a practi- 

tioner in medicine was presumed or required to have made) have 
detected the unsoundness, and the jury were not at  liberty to infer either 
that the negro woman or her husband, plaintiff's slave, had informed 
the plaintiff of its existence, as the plaintiff's counsel had contended, 
the slave being treated by his waster with great kindness and familiar- 
ity, or to infer that the negro woman and the negro man had concaaled 
the fact from the plaintiff, as he was desirous for his master to pur- 
chase his wife. Whether the disclosure was made by them or not was 
a mere matter for guessing, and the court thought proper to charge the 
jury that if the negro was unsound and the defendant knew it, the 
plaintiff was entitled to a verdict, as there was no evidence that the 
plaintiff knew of the unsoundness, or mas put on his guard. 

A verdict being rendered for the plaintiff, a new trial mas moved for, 
on the ground of the verdict being against evidence and for misdirec- 
tion, which was refused. Judgment being thereupon rendered for the 
plaintiff, the defendant appealed to the Supreme Court. 

J a m e s  T .  Xorehead  and W .  H. Haywood ,  Jr. ,  for plaintiff 
Wadde l l  & Iredell  for defendant.  

GASTON, J. The case made for the consideration of this Court sets 
forth the evidence given on the trial, and the judge's instructions to the 
jury with respect to the application of that evidence to the decision of 
the issue which they were impaneled to try. I t  does not state any spe- 
cific instructions prayed, or exceptions to those instructions taken, by 
either party, and we have, therefore, no other means of ascertaining 
whether the lam was correctly administered, than by a comparison of 
the evidmce with the instructions. 

Wit11 the propositions of law laid down by his Honor, as abstract 
propositions, no fault can be found. To enable the plaintiff to recover 
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because of a deceit, i t  was necessary to establish the existence of the 
alleged defect at  the time of the sale, and a knowledge or belief of its 
existence on the part of the vendor; and even if these facts were estab- 
lished, the pIaintiff could not recover, if he, at  the time ef his 
purchase, knew or had reason to believe that the defect existed. (444) 
I f  he knew of the defect, or was cautioned against it, he was not 
deceived. And if the vendor knew it not, or suspected i t  not, he was 
not mil ty  of imposition. 

Wc hold, too, that the judge was warranted in  instructing the jury 
that if the defect in question existed at  the time of the purchase, there 
was no evidence that the purchaser then knew or had been informed of 
this defect. I t  was, indeed, possible that he might have acquired such 
information in his private conference with the negro woman, or from 
comniunications from her husband. But yhere the law does not pre- 
sume the existence of a fact, there must be proof, direct or indirect, be- 
fore the jury can rightfully'find i t ;  and altgough the boundary between 
a defect of evidence and evidence confessedly slight be not easily drawn 
in practice, yet i t  cannot be doubted that what raises but a possibility 
or coniecture of a fact never can amount to legal evidence of it. Our 
difficufty, however, lies in this, that while the j u r y  were explicitly in- . 
structed that upon the testimony given in there mas no evidence upon 
which they could infer that the plaintiff was apprised of the defect at 
the time of his purchase, i t  was left to them, as a question depending 
upon the weight of evidence, whether the defendant had or had not 
knowledpe thereof before he sold. We have carefully examined all the " 
testimony stated, and we are unable to lay our hands upon any part of 
it which can fairly warrant the inference of such knowledge, or fur- 
nishes more than the materials for a mere guess or conjecture thereon. 
I t  was indeed for the jury to determine whether to rely on the judg- 
ment of the medical gentleman who was of opinion that the disease had 
been of many years duration, or on that of the other learned gentlemen 
who pronounced that i t  could not have preGxisted the woman's preg- 
nancy. On this point there was evidence on both sides, and i t  was for 
the triers of the fact to compare and weigh this evidence. But admit- 
ting the existence of the disease previously to the sale, what proof was 
there, direct or inferential, that the defendant knew of it or suspected 
i t ?  Not one symptom of the disease is shown to have occurred, 
while the woman was in his possession, which could have indi- (445) 
cated its existence, even to the members of the medical profes- 
sion. "The symptoms were not distinguishable" (such are the words of 
the doctor who attended the poor woman in her last delivery) "from 
the symptoms of ordinary pregnancy." How, then, from any of these 
symptoms could i t  be inferred that any person, either the sufferer her- 
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self or her master, had discovered the latent disease? Even the mate- 
rials for a guess or conjecture were not furnished by the occasional at- 
tacks of faintness which she had while in a state of pregnancy, and no 
other indications of a want of health at any other time than during 
pregnancy are alleged to have existed. But she had borne two children 
since the one, then 4 years old, which was sold with her, and these had 
either been born dead or had died a short time after their birth, and 
the seller made no communication to the purchaser in relation to these 
occurrences. Now, in the first place, i t  was left wholly uncertain by 
t,he testimony how the fact was, whether these children were born dead 
or had died soon after their birth. I n  the next place, there was no 
testimony that, however the fact might be, quacumque via data, i t  fur- 
nished a rational ground to euspect that the mother labored under this 
disease. And, lastly, the purchaser, when he bought the mother and 
her ynungest child, then 4 years old, was necessarily apprised that either 
she had ceased to breed or had been unfortunate with her subsequent 
children. What might be the cause of this interruption in the increase 
of issue, according to the ordinary course of nature, was a fair subject 
~f coi~jecture with both, and not more a matter of knowledge with one 
than the other. The remaining circumstance is, that the defendant sold 
the woman, though the only other fenzale slave he owned was but 14  
years of age. Before any inference of an unfair niotive for making the 
sale could thence be deducted there ought at least to haye been some 
evidence of the situation of the defendant or his family, or of the pecu- 
liar qualities of this negro Lvoinan, repelling or tending to repel the 

ordinary presumption of fairness, which is always drawn by the 
(446) law, until there be proof to the contrary. We feel ourselves con- 

strained to hold that there was error in leaving it to the jury 
to infer from the testimony a fraudulent intent in the defendant, when 
no evidence had been given from which such an intent could be inferred. 

PER CURIAM. New trial. 

Cited: S. v. Revels, 44 X. C., 201;  Xtrtton v. Ma?-dre, 47 N .  C.,  222 ; 
8. v. Allen, 48 N. C., 264; 8. p. Whit, 49 N. C., 353;  Jordan v. Lassiter, 
51 X .  C., 132;  B r o m  v. Gmy, ib., 104; Bond v. Hall, 53 IS. C., 16 ;  
Cronly v. Murphy, 64 N. C., 490; Wittlcozusky v. Wasson, 71 N.  C., 454, 
461; 8. v. Carter, 72 N.  C., 160; 8. v. Patterson, 78 N.  C., 471; X a ~ c h  
TI.  Vsrhle, 79 N. C., 23 ;  Brown v. liinsey, 81 N .  C., 250; 8. v. Brysolz, 
82 N .  C., 579; S.  v. Rice, 83 K. C., 663; Boing u. R. R., 87 N.  C., 362; 
8.  v. White, 89 N. C., 465; Fortescue v. ilfakeley, 92 N.  C., 61; S. v. 
Powe11, 94 N.  C., 968; 8. v. Gragg, 122 N.  C., 1091; Lewis v. Steamship 
Co., 132 N. C., 910, 918; Byrd v. Express Co., 139 N.  C., 276; Cren- 
shazu v. R.  R., 344 N .  C., 320; Henderson v. R. R., 159 N. C., 583; 
Liquor go. a. Johnson, 161 N. C., 76. 
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DAVID C. GUYTHER, ADNIXISTEATOR OF ROBERT GUYTHER, V. 
JULIAN PICOT. 

A petition was filed, an answer put in, and replication taken. Some terms 
afterwards, the defendant, by leave of the court, filed an amended an- 
swer, stating an additional fact upon which he relied. No new repiica- 
tion was entered to this, but the parties went on to take depositions and 
make up an issue as to this fact: Held  by t h e  Court ,  that from the con- 
duct of the parties, it must be inferred that the additional fact stated 
was intended as an amendment to the original answer, nunc pro tzlnc, 
and covered by the replication to t$at answer. 

PETITION originally filed m the county court of WASHINGTON, from 
which there vas  an appeal to the Superior Court of that county, and, 
an issue having been made up, the case was removed on affidavit to 
CHOWAN. I t  came on to be heard at  Spring Term, 1841, of this latter 
court, before f lash, J., who ordered the petition to be dismissed. From 
this decree the plaintiff appealed to the Supreme Court. The facts and 
questions in the cause are stated in the opinion of the Court. 

Einney for p l a i n t i f .  
A. Moore and  Iredel l  for  dsferzdant. 

DANIEL, J. The plaintiff filed his petition in the county court, as 
the administrator of Robert Guyther, deceased, against the defendant, 
who had been the guardian of the said intestate, for an account of the 
estate. The petition states that Robert Guyther had been a resident, 
and was a t  his death a resident, of the county of Washington; and that 
the county court of Washington had granted letters of administration 
to the plaintiff. The defendant, at  May Sessions, 1835, answered and 
stated that one Peter 0. Picot had been appointed, by the county court 
of Martin, administrator with the will annexed on the estate of the said 
Robert Guyther, deceased, and that he had accounted with and paid 
over to the said Peter 0. Picot all the estate and effects which he had 
held as a guardian of his ward. To this answer the plaintiff put in a 
replication. There was an interlocutory decree that the defendant 
should account, from which he appealed to the Superior Court. I n  the 
Superior Court the defendant obtained leave to amend his answer, in 
which he averred that the usual place of residence of Robert Guyther, 
a t  the time of his death, and many years previous to that time, had 
been in the county of Martin. There was no new replication put in. 
The cause was several times continued, and at  subsequent terms orders 
were made in the cause for each party to take depositions. At Septem- 
ber Term, 1837, an issue was directed to try the fact, whether Robert 
Guyther had been a resident and domiciled in Martin or Washington 
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County. The cause was then removed to Chowan County for trial; and 
at  Spring Term, 1841, the judge dismissed the petition, being of the 
opinion that the pleadings did not warrant the introduction of evidence 
to the jury to try the issue. From this decree the plaintiff appealed. 

The defendant had not put in a supplemental answer, but had been 
permitted to add a single fact, by way of amendment, to his original 
answer. And the parties to the suit, by their subsequent conduct, had 

treated the amendment as having been made nunc pro tunc, and 
(443) as being incorporated in the original answer, and therefore com- 

pletely covered by the origiqal replication. Where was the neces- 
sity of the orders in  the Cause subsequently made to take depositions, 
the order directing an issue, and the making of the issue by the parties, 
if i t  had not been understood that the material fact disclosed in the 
amended answer had been covered by the original replication? We 
think that the single fact, added or inserted as an amendment, must be 
considered as incorporated in the original answer, nunc pro tunc. The 
judgment must be reversed, and the cause again tried. 

PER CURIARI. Reversed. 

ARCHIBALD G. CARTER v. THOMAS McNEELY. 

1. A party cannot recover on an implied agreement for the price af goods sold 
and delivered, if he could have maintained an action on a special con- 
tract relating to that price. 

2. But where the special contract is imperfect, as where the price was to be 
the market value on a certain day and at a certain place to be fixed by 
the seller, and he fails to select in proper time the day and place, he may 
yet maintain an action for the value of the goods delivered, and declare 
in indebitatus nssunzpsit on a quan tum valebat. 

3. But regard must be had to the special agreement so far that the plaintiff 
cannot recover a higher price for his goods than he could have done if 
he had literally or duly observed the terms of the special contract. 

(449) ASSUMPSIT, tried at Spring Term, 1841, before Xanly, J. 
Verdict and judgment for the plaintiff, under the charge of the 

court, and defendant appealed to the Supreme Court. The facts are set 
forth in the opinion of the Ccurt. 

D. P. Galdwell for defendant. 
Rolydcn fo r  plaintifl. 

RUFFIN, C. J. This is an action of assumpsit, brought in December, 
1837, to rocover the price of a crop of cotton sold by the plaintiff to the 
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defendant. I t  arises out of the transaction stated in McNeeZy v. Carter, 
ante, 141, between the same parties reversed. The facts there stated are 
agreed on in this case, with the addition of the following circumstances: 
The plaintiff delivered to the defendant, under the written contract, his 
crop in parcels, as follows: 

1837. 25 January . . . . . . . . . . . . . . . . . . . . . . . . .  .lb. 5460 
14 and 15 April.. . . . . . . . . . . . . . . . . . . . . . .  4504% 
26 April .............................. 2922y2 

The declaration contained two counts: the one, on the special (450) 
agreement and claiming the value at Camden, on 31 January, 
1837, and the other, in indebitatus ,assl~mpsit on a yuantum valebat. 

Upon the trial, the defendant offered to prove that immediately after 
the execution of the agreement it was said between the parties that if 
no time or place should be appointed, 1 June should be the day. But 
the court excluded the evidence. I n  submitting the case to the jury, 
the judge instructed them that the plaintiff could not recover upon his 
first count, but that he was entitled, upon the second, to recover the 
value of the cotton at  the place and on the respective days of delivery, 
deducting $1,000, paid at the date of the contract. There was a ver- 
dict and judgment accordingly, and the defendant appealed. 

The correctness of the opinion on the point of evidence is not ques- 
tioned in the argument in  this Court. The difficulty on the merits of 
the case arises from the want of an express provision in the contract as 
to the effect of a failure of Carter to name a day and place by which 
the price of the cotton should be regulated; and the object of the evi- 
dence was to supply that omission, and thus add to and vary the written 
agreement. That could not be done; and, for that reason, the evidence 
was incompetent. Besides, if it had been received, i t  would not have 
supplied the defect, since i t  only went to designate a day, but not one 
of the places named as that at  which the market price mas to govern. 
I t  was therefore also irrelevant, and for that reason ought not to have 
been heard. 

I n  the state of this case the instructions to the jury were, also, in 
our opinion, correct. The plaintiff certainly could not recover on the 
general count, if an action on the special agreement could be main- 
tained; for parties cannot resort to an implied agreement to pay the 
value, according to quantity and quality of an article, bargained for 
at an agreed price. But here the contract fixes no price, but only desig- 
nates a mode of doing so. That mode failed; and consequently the 
plaintiff could not support any count on the special contract, 
that is to say, he could not recover the price as determined by (451) 
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the price at  either Fayetteville, Cheraw, or Camden, on any day be- 
tween 25 January and 1 June. This was the substance of the decision 
in the former case on this instrument. There being, then, no special -. 
agreement still subsisting, and so in force between the parties, as to 
enable the seller to recover thereon any price for his property which 
the defendant got, i t  follows i n  justice and, as we think, in law, that 
there must be some other means whereby the defendant mas  be com- 
pelled to pay a fair price for that property. If the written agreement 
had stipulated, in case Carter should not select a place and name a day, 
that he thereby abandoned all further claim, or if, in the event it had 
provided some other mode for fixing a p~ice,  in those cases the agree- 
ment, being perfect in  itself, would be conclusive on the rights of the 
parties. But, as has been already observed, this agreement is silent in 
those respects, and is, therefore, imperfect in not providing for an event 
that must have been known as possible, or even probable, and which has 
actually happened. Notwithstanding that omission, the defendant wges 
on us a construction which makes it mean the same thing as if it con- 
tained an express clause of forfeiture upon an omission by Carter to 
designate a day and place. But i t  is impossible to believe the parties 
meant any such thing. Suppose Carter had died the next day, before 
making his election, could it have been meant that McNeely was to 
have his crop for nothing? Certainly not. The fair  interpretation of 
the agreement is, that i t  was a sale of cotton, of course for the value at 
the place and time of delivery; with a power, however, to the seller to 
vary that price by taking that of another day and place, if designated 
by him within a certain period. This was the seller's privilege, at least 
mainly so; and he may give that up without subjecting himself to the 
penalty of losing the whole value of the article. I t  is true, the special 
agreement is so framed as not to enable him to recover on it. But for 
that very reason he must have redress in the other form, since the de- 
fendant has voluntarily .received the other's goods and derived a benefit 

therefrom, and ex equo and bono ought to pay for them. Bul. 
(452) N. P., 139; Payne v. Bacomb, Doug., 651. The only form in 

which he can recover is the general count here adopted. I n  fine, 
the special agreement does not cover the case which has happened, and 
therefore, as a bar to the general count, is out of the case altogether, 
and the seller is entitled to the remedy upon the contract implied from 
the benefit to the other party, accepted by him. 

I t  is not, however, to be understood that even in such a case as this 
no regard is to be paid to the special agreement. The principle on 
which we sustain this action must be taken with this qualification: that 
the plaintiff cannot, by the omission to name a day or place, and by 
any other default on his part, deprive himself of a remedy on the special 
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agreement, and  resort to  t h e  implied contract, so a s  thereby to get a 
h igher  pr ice t h a n  h e  would h a d  h e  l i teral ly  o r  du ly  observed t h e  te rms  
of t h e  special contract.  I f ,  therefore, t h e  defendant  h a d  shown t h a t  the 
value of cotton a t  h i s  factory was greater  o n  t h e  days of delivery t h a n  
it was  a t  Fayetteville,  Cheraw, or Camden'  o n  a n y  d a y  t h e  plaintiff 
could have  named within the period allowed f o r  t h a t  purpose, then the  
special agreement could have been properly invoked as  containing a 
pr ice beyond which t h e  seller could not  go. But nothing of the k ind  
appeared on  t h e  t r ia l .  T h e  price a t  those places may, on  t h e  other  
hand ,  have  been higher  t h a n  a t  t h e  fac tory ;  and, i f  so, although t h e  
plaintiff m a y  not  have entitled himself t o  t h e  h igher  price, yet  t h a t  fur-  
nishes n o  reason why h e  should not b e  entitled to  recover a n y  price a t  
a l l  f o r  t h e  cotton received by t h e  defendant. 

PER CURIAM. N o  error. 

Cited: Winstcad v. Reid, 44 N .  C., 7 8 ;  Lawrence v. Hester, 93 N.  C.,  
81. 

Overruled: Dula v. Cowles, 52 N .  C., 292. 

(483) 
BENJAMIN BURGIN, Sn., v. JAMES BURGIN. 

1. The owner of property may maintain, against a sheriff, any action for de- 
taining or converting his property, taken under an execution against a 
third person, which he could have if the taking was without process; 
because he is a stranger to the process. 

2. Where a creditor, knowing that another creditor has taken a deed of trust, 
but which is  not registered, tzkes another deed of trust on the same 
property, to secure his own debt, and procures i t  to be first registered, 
this is no fraud against any person, a t  least a t  law; more especially it  is 
not a fraud against those who do not claim under the creditor secured by 
the first deed. 

3. I t  is no ground for the court to pronounce a deed in trust fraudulent, per 
se, a s  against other creditors, that the property conveyed was to be sold 
a t  private sale; or that the surplus, after payment of the debts secured, 
was to be returned to the bargainor; or that  the property conveyed is 
greatkr in value than the debts secured; these a re  circumstances to be 
submitted to a jury, to aid them in determining whether the intention of 
the parties mas bona fide or otherwise. 

4. Neither will a delay in selling under a deed af trust, bona fide at  first, 
avoid it, unless the delay and the uses had of the property by the debtor 
were such as to give him a false credit, and hold him out to the world 
as the owner of the property. 
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TROVER, tried a t  Spring Term, 1841, of BURKE, before Batt le ,  J., 
where there was a verdict and judgment for the plaintiff, from which 
the defendant appealed. The facts and points raised are stated in the 
opinion delivered by this Court. 

(454) Caldwell for de fendan f .  
Alexander for plaintiff. 

RUFFIN, C. J. One Benjamin Burgin was indebted to the present 
plaintiff in the sum of $3,620.05%, by bond, bearing date 16 August, 
1837, and due one year thereafter, and in the further sum of $159, by 
bond, bearing date 2 December, 1837, and due one year thereafter; and, 
by way of securing the same, executed on 4 December, 1837, a deed of 
trust to the plaintiff, whereby he conveyed to him several slaves and 
other property, real and personal, including debts due by bond and 
account, to a considerable amount, at  least nominally, and about 100 
bushels of corn, and also some articles of household furniture. The 
deed expresses the following conditions or trusts: That  if Burgin, the 
debtor, should pay those debts as they fell due, the deed should be void; 
but if payment chould not be so made, then that the plaintiff might 
enter a i d  take possession of the property, and "after advertising the 
same s t  five public placec in the vounty of Burke, shall sell the same at 
private sale, to the highest bidder, on a credit of, etc., the purchasers 
giving bond and approved security; and out of the proceeds of such sale 
shall pay the said debts and interest thereon, and all reasonable charges 

in executing the trusts; and the orerplus, if any, pay to the said 
(455) Benjamin Burgin. or to his order. And i t  is covenanted and 

provided, that until there is a breach of the foregoing provisos, 
so as to entitle the bargainee and trustee to enter, the said Benjamin is 
to remain in the quiet enjoyment of the premises." Sf ter  the execution 
and registration of the deed, a fieri facias issued on a judgment rendered 
by a justice of the peace against the said Benjamin Burgin, the debtor, 
for a third person, and was delivered to the defendant, a constable, who 
proceeded under i t  to take from the plaintiff's possession, and sell one of 
the slaves conveyed by the deed. Thereupon the plaintiff brought this 
action of trover, on 1 May, 1838, and issue was joined on the plea of not 
guilty. On the trial the defendant's counsel contended that an action 
of trover would not lie against a constable for seizing goods Cnder due 
legal process; but the court held otherwise in this case. 

I t  was then alleged on the part of the defendant that the deed to the 
plaintiff was made to hinder and defraud other creditors of the debtor, 
Benjamin Burgin, and was therefore void. To establish the same, the 
defendant offered to prove that before the execution of the deed to the 
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plaintiff the said Benjamin had, in  South Carolina, executed a deed of 
trust for sundry articles of property, including the slave in dispute in 
this action, to certain creditors of the said Benjamin there resident, for 
the pnrpose of securing their debts; and that, with knowledge of that 
deed, but before the same was registered, the plaintiff procured the deed 
to himself to be executed and registered, with intent to get the prefer- 
ence for himself; but the court refused to receive such proof. 

Evidence was then given that B. Burgin, the debtor, was much in- 
volved in debt, and indeed insolvent, at the time of executing the deed 
to the plaintiff, and that the property conveyed in that deed was much 
more than sufficient to satisfy the plaintiff's debt, though for a consider- 
able part of it, and particularly from the debt assigned, but a small sum 
was realized. I t  was also proved that Benjamin Burgin, the; debtor, con- 
tinued in  possession of the estates conveyed, after the execution of the 
deed, and that he consumed the corn, and still retained the house- 
hold furniture; and that the plaintiff did not  make any sale upon (456) 
the-failure to pay the debt, which fell due in August, 1838. But 
i t  further appeared that the plaintiff proceeded to sell as soon after the 
debt fell due in December, 1838, as he could, and did not raise money 
enough therefrom to satisfy his debts, and that he demanded from Ben- 
jamin Burgin the corn and furniture, and that, upon the refusal of Ben- 
jamin to deliver them, the plaintiff brought an action against him 
therefor. 

Upon this case the counsel for the defendant moved the court to in- 
struct the jury that the deed to the plaintiff was void because it provided 
that the plaintiff might make a private sale, and because of the provision 
that any surplus, after satisfying the debts to the plaintiff, should be 
paid by him to Benjamin Burgin; and because a larger amount of prop- 
erty was conveyed by the deed than was sufficient to pay the debts to the 
present plaintiff, which, therefore, the parties intended to cover and pro- 
tect from the other creditors of the debtor, for the benefit of himself and 
his familv. 

And'on the part of the defendant. the court was also moved to instruct 
the jury that if the deed were bona fidc, and valid at its execution, yet it 
became fraudulent and void by the conduct of the plaintiff in afterwards 
permitting the debtor to consume the corn and retain the furniture, and 
in not selling the effects as soon as the first debt became due. 

The court held that none of the circumstances relied on by the defend- 
ant amounted to fraud per se, so as to enable the court to pronounce the 
deed fraudulent and void for any matter apparent thereon. And the 
court instructed the jury that if the deed was executed bona fide to 
secure honest debts to the plaintiff, the subsequent conduct of the parties, 
as stated in the evidence, would not avoid the deed of itself, but that such 
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conduct was evidence from which the jury might infer a fraudulent 
design, originally, in  the execution of the deed. And the court further 
instructed the jury that if the deed were executed for the sole purpose 
of securing the debts to the plaintiff, and without any intention of hin- 
dering or defrauding other creditors of the maker of the deed, then i t  

was good, notwithstanding more property was conveyed than was 
(45'7) necessary to satisfy those debts ; but if the parties had an intent 

to cover any of the property of the debtor for the benefit of the 
debtor or his familv, then that intent was fraudulent, and made the deed " ,  

void; and, to ascertain whether such an intent existed or not, the jury 
might take into consideration the value of the property conveyed, and 
the amount of the debts to the nlaintiff, and that the evidence would be 
stronger or weaker, according to the amount and nature of the property 
and the greater or less probability of its being made available to the 
satisfaction of the debts. 

The jury found a verdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

We are unable to see any ground for disturbing the judgment of the 
Superior Court. I t  is possible the jury may have erred in the conclu- 
sions drawn by them, though nothing appears to satisfy us that even 
that is so. But certainly the court did not, in our opinion, err to the 
prejudice of the defendant in the propositions stated to the jury as the 
law of the case. I n  the first place, we will observe that all the evidence 
respecting a prior deed of ts& was irrelevant and properly excluded. 
The defendant did not connect himseif with the persons intended to be 
secured thereby, and could not complain that they had been defeated. 
The defendant represents a general creditor of the insolvent, and he 
must show something in  the deed to the plaintiff' which the law deems 
fraudulent against such a creditor. But the imputed fraud, which he 
offered to prove, was not a fraud against persons standing in  the rela- 
tion of general creditors, but that of creditors claiming under the 
security of a prior imperfect deed, with which the defendant and the 
creditor, for whom he acted, had nothing to do. An answer equally 
decisive is that even the creditors mentioned in  that deed could not im- 
peach the deed to the plaintiff on that ground. The statutes expressly 
declare that a mortgage os deed of trust shall be void, as against a pur- 
chaser or creditor of the person making the deed, unless it be registered 
within the time prescribed; and, moreover, that it shall have no opera- 
tion until i t  be registered. At all events, then, the plaintiff cannot be 
regarded as guilty of a fraud on the persons claiming under the prior 

deed, at  least in a court of law; since, under that deed, no rights 
(458) legally arose. 



N. C.1 J U N E  TERM, 1841. 

There is no doubt that the owner of property may maintain, against 
a sheriff any action for detaining or converting his property, taken 
under an execution against a third person, which he could have if the 
taking was without process. Being a stranger to the process, i t  has no 
operation against the plaintiff. I n  another case arising on this very 
deed, the court held that the action of trover mould lie against the con- 
stable and the plaintiff in the execution, under which another negro was 
seized and temporarily kept. Burgim v.  Burgh, ante ,  160. 

We will now advert to the other grounds for imputing fraud to the 
plaintiff. One is, that the deed authorizes a private sale. But, at  most, 
that would be only eridence of fraud, to be left to the jury, and not 
fraud p e r  se, as here contended. A higher price may sometimes be got 
by private contract than by auction; and there is no allegation that 
there was here any design to sacrifice the property, or that it mas not in 
fact fairly sold for proper prices. But other provisions of the instru- 
ment plainly show that the word "private" was inserted by the mis- 
prision of the writer, for the sale is directed to be after public notice, 
and to the highest biddcr. I t  is obvious, therefore, that a public sale 

.was intended. I f  so, the deed could not be deemed fraudulent without 
giving that character to a mere mistake. 

The other directions of his Honor, in reference to the reservation of 
the surplus to Burgin, the debtor, after payment of the plaintiff's debts, 
and to the supposed disparity between those debts and the value of the 
property and debts assigried, we deem unexceptionable. They have the 
direct sanction of this Court, in N o o r e  v .  C o l l i n s ,  when first here, 14 
N. C., 186; and as far  as these questions were involved, the opinion of 
the Court was unanimous. The express provision that such part of the 
estates conveyed, or their proceeds, as may not be necessary to discharge 
the debts should result to the maker of the deed, or be paid to him, can 
do no harm; for i t  is merely a work of supererogation to insert 
it, and the deed means the same thing, whether it have or have (459) 
not that clause. So, with respect to the amount of property, i t  
must be remembered that, as it cannot be ascertained what accidents 
may occur to diminish the perishable part of it, or lessen its value, or 
how old accounts will turn out upon collection, i t  is usual to convey more 
in mortgages or trust, by way of security, than i t  may be supposed will 
precisely meet the demand. I t  is, indeed, fair  that the creditor should 
have ample security, and, therefore, it furnishes no conclusive argument 
of a dishonest purpose if the deed conveys property of value fully to 
cover the debts, under any and all contingencies that may be expected 
or reasonably apprehended. But it is equally true that, under pretense 
of securing a debt, the debtor may conrey much more than necessary 
for that purpose, and really for the purpose of securing the use to him- 
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self and baffling his other creditors. Hence, the question is one of inten- 
tion; and, as such, i t  was in this case properly left to the jury, with the 
requisite explanations of the grounds of presumption in  support of and 
against the deed. The jury found that there was no intention to cover 
the property from the debtor's other creditors, but that the sole inten- 
tion was to secure the debts to the plaintiff. How they could have found 
otherwise we should be at a loss to say, since the case states that how- 
ever much the property was at first supposed to exceed the debts, i t  has 
turned out in  fact that, either from seizurw by other creditors or the 
insolvency of the debtors, the plaintiff has been unable as yet to get his 
debts. 

With respect to the delay in making the sale, and the circumstances 
that the plaintiff has not yet sold the furniture, and cannot sell the corn, 
which has been consumed, it is to be remarked that the present defend- 
ant sets up those objections with a bad grace, since he took the slave in 
the Spring of 1838, and this action was brought 1 May of that year, 
being four or five months before the plaintiff could have sold. But, 
clearly, the delay to sell, and the other circumstances subsequently occur- 
ring, cannot destroy the deed, if hona fide a t  first, unless the delay and 

the uses had of the property by the debtor were such as to give 
(460) him a false credit, and hold him out to the world as the owner 

of the property; nothing like which is pretended. 
Upon the whole, the case mas fairly submitted to the jury upon every 

point on which it was material that body should pronounce on the inten- 
tion of the parties. 

PER CURIAM. No error. 

JOHN COLE AND WIFE AKD OTHERS V. PETER H. COLE. 

1. Where a testator bequeaths a negro woman and her increase, and there are 
no other words in the will to explain his meaning, only the increase born 
after the death af the testator will pass. 

2. Where the jury find for the defendant upon the general issue, this Court 
will not inquire into the correctness of the judge's charge as to the other 
plea of the statute of limitations. 

CASE tried at  Spring Term, 1841, before Dick, J., when there was 
a verdict rendered for the defendant, and a judgment pursuant thereto, 
from which the plaintiff appealed. The plaintiff declared in two counts: 
first, for the trover and conversion of certain slaves; secondly, for a 

tortious act done by the defendant, to the injury of the plaintiffs, 
(461) during the continuance of a life estate in the said slaves, the 
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plaintiffs being entitled in remainder, after the death of the tenant for 
life. The plaintiffs, on the trial, abandoned the count for trover. The 
pleas were the general issue a.nd statute of limitations. 

The facts of the case are sufficiently stated in the opinion of the 
Court. 

N o  counsel for plaintiff 
S t r a n g e  for de fendan t .  

DANIEL, J. This was an action on the case. Pleas, general issue and 
statute of limitations. Thomas Foxhall, in  July, 1791, made his will, 
and bequeathed a slave by the name of Fan, and her increase,  to his 
daughter, Joanna Sergener, for life, remainder to her children. The 
will mas proved a t  August Court, 1792. The plaintiffs are all the 
remaindermen but one; and the action is against the defendant (who 
had purchased the life estate of Joanna Sergener, and also the interest 
of one of the children in remainder), for selling the slaves, and sending 
them beyond the limits of the State. The slaves in controversy are the 
issue of Diana, who is the daughter of Fan. The defendant contended 
(1) that the slave F a n  had been given to Joanna Sergener by her father 
in his lifetime, and therefore did not pass by his will; (2) that Diana 
had been born of Fan  before the death of the testator, and, therefore, 
did not pass by the will to Mrs. Sergener and her children; and (3)  that 
as he was a tenant i n  common, in  remainder with the plaintiffs, this 
action could not be maintained against him. The judge left the two 
first points to the jury upon the evidence, with instructions to find for 
the defendant if either of them were true in fact. But that if the jury 
should find against the defendant upon both of these points, then on the 
third point he charged them that a sale of the slaves by the defendant, 
to be carried out of the State, was equivalent to a destruction, and the 
action was maintainable. Upon the statute of limitations the judge 
instructed the jury that i t  began to run from the time the tortious ' 

act or acts (the sales of the slaves) were done by the defendant, (462) 
and not from the death of Joanna Sergener, the tenant for life. 
The jury returned a verdict upon both issues in favor of the defendant. 
There was a judgment for the defendant, and the plaintiff appealed. 

The charge of the judge upon the general issue was as favorable to 
the plaintiffs as they could reasonably have desired. H e  said that if the 
slave F a n  was the testator's property at  the time of his death, and 

, Diana was born of F a n  subsequent to that time, then the plaintiffs were 
entitled to maintain their action against the defendant for selling the 
slaves out of the State, although a t  that time he was a tenant in  com- 
mon with them; that if Diana was born after t>he date of the will, but 
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before the death of the testator, she did not pass to Mrs. Sergener and 
her children, under the words, "Fan and her increase." The will speaks 
a t  the death of the testator. There are no words in it, that we can dis- 
cover, to denote an intention of the testator that the increase of Fan, 
born before the testator's death, should go to Xrs.  Sergener and her chil- 
dren; and without some other words in the will denoting a different 
intection, the word increase, per se, is to be considered as referring only 
to such children of the slave Fan  as should be born after the legatees 
became entitled to her. We discover no error in the charge of the judge 
upon the general issue of which the plaintiff can complain, and it is 
unnecessary to inquire whether the defendant has cause to except to it. 
And as the jury have found for the defendant upon that issue, it be- 
comes immaterial to inquire, and this Court will not examine, whether 
the charge was right or wrong upon the other issue, the statute of limita- 
tions. ilforrisey v. Bzmting, 12 N. C., 3 ;  Bulloclc v. Eulloclc, 14 N. C., 
260. 

PER CURIAL No error. 

Cited: Morrow v. Alexander, 24 N. C., 390; Stultz v. Xker,  37 N. C., 
541; Turnage v. Turnage, 42 N. C., 128; Lozve v. Carter, 55 N. C., 385; 
Rigdon, v. Chastaine, 60 N. C., 213. 

(4'33) 
DAVID MONTGOMERY v. NEAL McALPIN. 

1. A sheriff on a writ of capias ad respondendurn returned "Executed; the 
defendant is confined in the jail of my county on a ca. sa. issued by a 
justice of the peace in favor of A. B.; consequently he cannot at present 
be carried to the court." The plaintiff obtained judgment in his suit and 
issued a ca. sa. to the same sheriff, who returned on it "Not to be found": 
Held, that the sheriff was not answerable as bail. 

2. The return of the sheriff in such a case that the body of the defendant is 
in the prison of his county under other process is a return that he keeps 
the body of such prisoner there under the process so returned, and is 
tantamount to a commitment under this process. After this the sheriff 
cannot take bail, but if he releases the prisoner or permits him to depart 
from prison without a rule or order of court, he is guilty of an escape. 

3. After such a commitment, the prisoner can only be admitted to bail in 
court. 

APPEAL from Penrson J., at CASWELL, Spring Term, 1841, on a scire 
facias charging the defendant as bail. The court having decided in 
favor of the defendant, the plaintiff appealed. The facts of the case are 
stated i n  the opinion delivered by the Court. 
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J .  T .  .Morehead for plainti#. 
W.  A. G r a h a m  for d e f e n d a d  

GASTON, J. A writ was issued from the Superior Court of Caswell, 
directed to the defendant, sheriff of Robeson, commanding him to take 
the body of Robert W. Mason and him safely keep so as to have him 
before the said court at  the next term thereof, to answer to the plaintiff 
of a plea of debt, which writ came to the hands of the defendant and 
was returned ((Executed; the defendant is confined in the jail of my 
county on a capias ad sat is faciendum issued by the justice of the peace in 
favor of Richard C. Bunting; consequently he cannot at present he car- 
ried to Caswell." Upon this return the plaintiff took a judgment 
by default aguinst Mason, and had a writ of inquiry of damages. (464) 
This writ was afterwards executed, and the plaintiff had a final 
judgment for debt and damages, and sued out a ca. sa. directed to the 
defendant,, which was by him returned "Not to be found." Thereupon 
the plaintiff sued out a scire facias against the defendant as the special 
bail of Mason, and i t  was submitted to the court, as a question of law 
upon these facts, whether the defendant had thereby become the special 
bail of Mason. The court was opinion that he had not. 

We concur in this opinion. The act of 1777, ch. 115, Revised Stat., 
ch. 10: see. 1, directs that when a writ shall issue to a sheTiff, command- 
ing him to take the body of any person to answer to any action, he shall 
take bond with sufficient sureties in double the sum for which such per- 
son shall be held in  arrest, and shall return such bond, with the writ;  
and in case he shall fail or neglect to take such bail, or the bail be held 
insufficient, on exception taken and entered, the same term to which such 
process shall be returnable, the sheriff having d ~ ~ e  notice thereof, shall 
be deemed and stand as special bail. I t  is further provided by the same 
act (Rev. St., ch. 31, see. 54) that when a sheriff shall return that he 
hath taken the body of the defendant and hath committed him to thc 
prison of the county, which is declared to be the proper place for such 
commitment, the plaintiff may enter the d w t ' s  appearance, and he 
shall be at liberty to plead, as if such appearance had been entered by 
himself, and the plaintiff may proceed as in other cases; nevertheless, 
the defendant shall not be discharged out of custody but by put t ing in 
bail or by rule of court. 

Were these the only legislative enactments bearing upon this case, 
there could be no plausible ground for charging the defendant as bail. 
A retnrn by the sheriff that he has executed the writ and that the bod? 
of the defendant is in  the prison of his county under other process is a 
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return that he keeps the body of such prisoner there under the process 
so returned, and is tantamount to a cornmitmcnt of the body of such 
defendant to the prison of his county under this process. After such a 

return all power of the sheriff to take bail is gone. He must keep 
(465) the prisoner in such prison until the prisoner is  discharged by 

"putting in bail," or by rule of court. The phrase, "putting in 
bail," is one of well ascertained meaning, and is applicable to the enter- 
ing of bail to the action, which is' done in court after the appearance of 
defendant in discharge of bail given to the sheriff upon the execution of 
the writ. I f  the sheriff release the prisoner or permit him to depart 
from prison before such bail is put in as above or there is a rule of 
court to discharge him, the sheriE is guilty of an escape. 

By the same act a provision is made in favor of bail (see Rev. St., 
ch. 10, sec. 4) that they may, a t  any time before final judgment against 
their principal, surrender him to the court or to the sheriff in the recess 
of the court, and it is made the duty of the sheriff, when such surrender 
is made to him, to hold the body of the person so surrendered in custody. 
Under this act the sheriff could not admit him to bail. 

But by the act of 1827, ch. 40 (Rev. St., ch. 10, sec. 5) it is enacted 
that a person surrendered to the sheriff, after the return court, shall have 
liberty to give other bail, and i t  is thereby made the duty of the sheriff 
to take the same and return the bail bond to the succeeding court; and 
i n  case, the sheriff shall release such person without bail, or the bail 
returned be held insufficient on exceptions taken and allowed, the same 
term to vhich such bail bond shall be returnable, the sheriff, having due 
notice thereof, shall be deemed and stand as special bail. 

Upon this act a question arises, whether it repeals or changes the 
enactment in the act of 1777, which makes it imperative on a sheriff, 
who has executed a writ by committing the person arrested to prison, 
and has so returned upon the writ, to keep such person in  custody until 
bail be put in  or he be discharged by rule of court. I s  he by this act 
required or authorized to take bail from a person so committed? 

We do not feel ourselves authorized so to hold. The Legislature has 
in terms confined the operation of this act to the case of one who has 
been heretofore on bail, and is by such bail surrendered. To this sur- 
render they have chosen to communicate the qualities and properties of 

an original arrest. For one thus surrendered the sheriff is re- 
(466) q~zired and authorized to take bail. But they have given him no 

new authority and imposed upon him no new duty, with respect 
to one who has never been out on bail, but was imprisoned on the origi- 
nal arrest. His case is left- and we must suppose purposely left-under 
'the law theretofore established. H e  is to obtain his discharge only "by 
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putting in bail, or by rule of court." I f  he be permitted to go a t  large 
before obtaining such discharge, the sheriff is liable for the escape, but 
is not responsible as bail. , 

PER CURIAM. Affirmed. 

Cited: Buffalow v. Hussey, 44 N. C., 238. 

DEN EX DEJL MARY DUNCAN v. ROLAND DUNCAN. 

Where an action of ejectment was referred, by rule of court, to arbitrators, 
and they awarded as folloWs: "We find the plaintiff in the case, Mary 
Duncan, has at  various times paid to Roland Duncan, in cash, notes, and 
property valued at $1,544. We therefore award to her three-fourths the 
whole amount of land purchased of the executors of Charles Finlay, 
deceased, to be taken off of the upper part of said land": Held, that this 
award was not only uncertain, but that it went beyond the rule of refer- 
ence, and therefore the court will not enter judgment on it. 

APPEAL from Rattle, J., a t  Spring Term, 1841, of BURKE. Three sev- 
eral suits were pending between these parties, of which one was 
an action of trespass quare clnzcsum fregit, another an action of (467) 
trespass on the case in assumpsit, and the present action of eject- 
ment. They were, by separate and distinct rules of court, referred to 
the same persons as arbitrators, who returned, so far  as regards this case, 
the following award: "In the case of ejectment, we find the plaintiff in 
this case, Mary Duncan, has at  various times paid to Roland Duncan in 
cash, notes, and property valued $1,544. We therefore award to her 
three-fourths of the whole amount of land purchased of the executors of 
Charles Finlay, deceased, to be taken off of the upper part of said land." 
To this award the defendant filed the following objections: ('The de- 
fendant excepts to the award made in  the several cases named in the said 
award, (1) because the referees have embraced in their award questions 
not submitted to them; (2)  because the award is vague and uncertain; 
( 3 )  because they have not awarded on all the matters submitted to 
them." The exceptions, so far as they relate to the present case, were 
sustained by the court upon the ground that the arbitrators had ex- 
ceeded their authority in assuming to decide upon what part of the land 
in  controversy the plaintiff's lessor should take the share to which they 
found she was entitled. The award was accordingly ordered to be set 
aside, and the lessor of the plaintiff, by permission of the court, ap- 
pealed from this order. 
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D. P. Cakdwell for plaintif f .  
( 468)  A lexander  . for defendant .  

GASTON, J. I n  the case made for the consideration of this Court i t  is 
stated that the exceptions talien by the defendant to the award returned 
by the referees were sustained by the court and the award set aside. I f  
we are to understand by this that the court decreed that the plaintiff 
should not be permitted to avail herself of that award in  any way, either 
by action or a bill in  equity, we should hold such decree erroneous: 
first, for that i t  transcended the jurisdiction of the court, and, secondly, 
because, though the award might not be warranted by the ru le  of refer- 
ence, n o n  constat but that there was a more extensive submission, that 
might render it available between the parties. But we do not so under- 
stand the act of the court. By a rule of court in  this cause the matter 
therein depending was referred, and the award, if sanctioned by the 
court, was, according to our practice, to become a judgment. Exceptions 
were made to it, as an award, under  that  rule,  and the court sustained 
these exceptions, and set i t  aside so far as to refuse to render a judgment 
thereon. I n  doing this we are of opinion there was no error. 

There are objections to the award which me think insuperable. The 
submission can be understood as extending no further than to the matter 
disputed in the suit-the right of the plaintiff to the possession of the 
premises described in  the declaration. Under this submission, the ref- 
erees "find that the plaintiff Xary  Duncan has paid the defendant 
Roland Duncan $1,544, and therefore avard to her three-fourths of the 
whole amount of land purchased of the executors of Charles Finlay, 
deceased, to be taken off of the upper part of said land." What is the 
land purchased from the executors of Finlay? There are eight distinct 
tracts set forth in the declaration. Are all these embraced within this 
description? I f  not all, which of them are comprehended therein? 
The award is wholly uncertain in this respect, and nothirig appears 
whereby that uncertainty can be removed. 

But they award to Mary Duncan three-fourths of this land, "to be 
taken off of the upper part." From the strong disposition which 

(469) courts feel to support awards, and the consequent liberality in 
expoanding them, an award to Mary Duncan of the land described 

in the declaration, or any defined part thereof in severalty, or of any 
undivided share thereof, might be understood, by reference to the action, 
as a finding that judgment ke rendered for the whole, or such part, or 
such undivided share. But they award three-fourths, to be taken off of 
the upper part. This cannot be done by a judgment in  ejectment. How 
is i t  to be done? I t  must be by some future action of the parties. And 
when we connect this future action with the introductory part of the 
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award, setting forth that Mary Duncan has paid so much on account of 
the land, we are obliged to understand that the referees intended to de- 
cree that the defendant should convey such an interest. So understood, 
the award goes beyond the rule of reference. 

I t  has been argued that judgment may be entered for the three un- 
divided fourth parts, disregarding the direction that they be taken off of 
the upper part of the land. But this we cannot do, for it would be to 
alter the award. I t  does not consist of two distinct matters-the one 
within, the other without the submission-but i t  is one indivisible award, 
and judgment must be rendered in pursuance thereto or not at  all. 

PER CURIAM. Affirmed. 

Ci ted:  T y s o n  v. Robinson,  25 N.  C., 337; N i l l e r  v. Melchor, 35 N.  C., 
441 ; Moore v. Gherk in ,  44 N.  C., 75 ; Metcalf  v. Guthrie ,  94 N.  C., 451 ; 
EeUy v. R. R., 110 N. C., 432. 

NATHAN STEWART v. DANIEL GARLAND. 
(470) 

1. When an appeal is brought up to this Court, it is the duty of the appellant 
to have the transcript of the record so perfected that this Court may be 
enabled to discover the error in the judgment of the Superior Court, if 
there be any; and, on his failure to do so, aftgr a reasonable opportunity 
has been afforded, the judgment will be affirmed. 

2. Where the judgment below was of nonsuit, and no declaration was filed, 
and the plaintiff, after reasonable time allowed, failed to supply that de- 
fect, that also is a ground for affirming the judgment. 

ACTION for malicious prosecution, in which, a t  Fall Term, 1839, of 
MACON, before Pearson,  J., the plaintiff was nonsuited. The plaintiff 
appealed. The facts of the case, so far  as necessary, are stated in the 
opinion of the Court. 

N o  cotinsel for plaintif-. 
Francis  for defendant .  

RUFFIN, C. J. The record contains a statement of the proceedings 
which took place a t  the trial, which is, in substance, that the action 
was for a malicious prosecution, which the present defendant had for- 
merly instituted against the plaintiff by suing out against him a peace 
warrant, on which he was arrested and imprisoned by order of a justice 
of the peace, for the want of sureties; and from which, as the plaintiff 
insisted, he had been finally discharged by the county court to which 
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the warrant and proceedings thereon were returned by the magistrate. 
The rase then states that the order of the county court mas read in 

evidence, and that a copy thereof is annexed to the exception or 
(471) case, as a part thereof; and that the defendant insisted that, 

according to the terms and meaning of that order, the county 
court did not decide that there was not probable cause for arresting 
the plaintiff and requiring sureties for the peace, but only that it was 
not proper and necessary to keep him longer under arrest and further 
to require sureties; and that the defendant further insisted that no 
action for malicious prosecution ~ ~ o u l d  lie in  such a case, and especially 
after the examining magistrate had adjudged that the plaintiff should 
give sureties on the warrant. Those questions were, by consent, re- 
s e r ~ e d  by the court, with liberty to the defendant to move to set the 
verdict aside, if one should be found for the plaintiff, and to enter a 
nonsuit. The jury found for the plaintiff, and on the points reserved 
the court ordered a nonsuit, and the plaintiff appealed. 

Upon opening the record in this Court, at  December Term, 1839, it 
was discovered that the warrant and the proceedings thereon, and judg- 
ment of the county court, were not annexed to or inserted in the record; 
and also that the transcript mas defective in not containing the decla- 
ration; and an order was made, giving the appellant time until the 
next term to complete the record. Subsequently a certiorari was issued 
for a more perfect transcript; and upon it, at  the last term, December, 
1840, the clerk returned a transcript of the same tenor with that before 
filed; and now, a t  this t'erm, counsel has moved, on behalf of the de- 
fendant, that the Court shall pronounce judgment on the transcript 
as it is. 

Having granted indulgence to the plaintiff, in great latitude, to 
enable him to put the record into a state upon which the questions 
made on the trial could be decided on their merits, and he having failed 
to avail himself of that indulgence, the Court is obliged to affirm the 
judgment, upon the ground that the appellant hath not put his case 
into such a form as to enable this Court, if there was an error com- 
mitted by the Superior Court, to see it. I t  has been repeatedly de- 
clared by us that a judgment can only be reversed for error, against 

the appellant, apparent on the record; and, therefore, the appel- 
(472) lant must see that everything is stated in his exception which is 

requisite to the determination of the question whether the Supe- 
rior Court decided right or wrong: the former Eeing presumed, unless 
the latter can be seen. Here, the controversy turned on the effect of 
the judgment of the county court, and his Honor put his construction 
thereon. Whether our opinion would concur with his, it is impossible 
to say, without our seeing that judgment, as he did; and the appellant 
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has not supplied i t  to us. Therefore, supposing this action would lie 
in  any case-a point on which we do not think proper to express an 
opinion a t  present-yet the judgment of nonsuit in this case cannot be 
reversed by this Court, inasmuch as the appellant has not supplied the 
means of detecting the error of which he complains. Brooks v. ROSS, 
19 N.  C., 484; Wall v. Hinson, ante, 276. 

Besides that, the want of a declaration is fatal to the appellant's case. 
It was, doubtless, waived in the Superior Court, according to our loose 
practice; and for that reason the Court has stayed proceedings here 
and granted a certiorari, in order that the record might be perfected in  
the Superior Court, by leave of that court, and a transcript of it, in its 
perfect state, brought up to us. 8. v. Reed, 18 N. C., 377. But we do 
not feel at  liberty. longer to stay the action of the law, and, of course, 
must decide that the want or" a declaration prevents the nonsuit being 
set aside. Williumson v. Rainey, 10 N .  C., 9. 

PER CURIAM. Affirmed. 

Cited: Waugh v. Andrezus, 24 N.  C., 7 7 ;  Brown u. Kyle, 47 N. C., 
443; Chasteen v. Martin, 84 N.  C., 395. 

ARNOLD WHITFIELD v. ROBERT JOHNSTON. 
(473) 

When the proceedings befare a magistrate, upon which he issues an execu- 
tion, are annexed to the execution, and it is apparent from them that 
there is no judgment authorizing an execution, the constable who has the 
execution must take notice of that fact, and will be guilty of a trespass 
i f  he proceeds to make a levy under the process. 

 TIO ON of trespass vi et armis, tried a t  Spring Term, 1841, of MAR- 
TIN, before Settle, J. The action was brought to recover damages for 
seizing and selling the plaintiff's horse. I t  was admitted by the de- 
fendant that he did seize and selI the horse, but he insisted that he was 
justified in so doing by process, a copy of which is inserted below; and, 
by consent of the parties, the jury found all the issues in favor of the 
plaintiff, and assessed his damages at $100, subject to the opinion of 
the court as to the defendant's liability. His  Honor being of opinion 
that the defendant was justified under the process, set aside the ver- 
dict, and the plaintiff, in submission to the opinion of the court, suf- 
fered judgment of nonsuit to be entered against him, and appealed to 
the Supreme Court. 
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COPY O F  THE PROCEEDINGS AND PROCESS UNDER WHICH THE DEFENDANT 

INSISTED HE WAS JUSTIFIED. 

STATE OF NORTH CABOLINA, 
Martin County. 

2'0 a n y  ZawfuZ O f i c e r  t o  execute: 
You are hereby commanded to arrest the body of Arnold Whitfield 

(if he be found in  your county), so that you have him before some jus- 
tice for said county, at  Hamilton, on 4 May, 1839, then and there to 
answer John J. Lancaster, in  an action of debt due by account to the 
amount of $60. 

Given under my hand and seal, this 15  April, 1839. 
JOHN LONG, [J. P.] 

(474) On the back of this warrant were the following indorsements : 
Executed by ROBERT JOHNSTON. 

Judgment against the defendant for $10 and costs. 4 May, 1839. 
L. JOHNSTON. 

An appeal craved and granted to the county court next, by giving for 
security Asa PRICE. 

Attest : L. JOHNST'ON, J. P. 

Whereas an appeal has been prayed and granted, and a failure on 
the part of the justice of the peace, I therefore grant an execution and 
require that you execute and sell as the law directs of the goods and 
chattels of the defendant for the amount of the within principal and 
costs. THOMAS JONES, [J. P.] 

This 28 October, 1839. 

B. F. Hoore  for plaintiff. 
J. H. B r y a n  for defendant .  

DANIEL, J. It is true that a constable is justified by an execution, 
issued by a competent tribunal, in doing all acts commanded by the 
execution. But  in this case the execution was not only attached to the 
proceeding, which showed the defendant that there was no judgment to 
authorize the justice to issue the execution, but actually recited that the 
judgment had been vacated by appeal. H e  saw, then, that the execu- 
tion was an act done, which was beyond the power of the justice, and 
that i t  was void. The defendant was aware that the justice had no 
authority to issue this execution; and being thus apprised that it was 
void, we think that he is not justified under it. The judgment of non- 
suit must therefore be set aside, and judgment must be rendered for the 
plaintiff pursuant to the verdict. 

PER CURIAM. Judgment accordingly. 
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ABRAHAM HOWZER v. MOSES DELLINGER. 
(475) 

1. Although the bail may surrender their principal, and the surrender be 
entered of record at the term when judgment is obtained, yet if the plain- 
tiff does not pray the committal of the principal in execution, and the 
latter should afterwards go at large, this is not a discharge of such prin- 
cipal from execution by the plaintiff. 

2. The bail on a plea to a sci. fa. seeking to charge them cannot take advan- 
tage of any irregularity in the ca. sa. against the principal, but they may 
show that the ca. sa. is void. 

3. A ca. scc. must strictly pursue the judgment and be warranted by it, as if 
the judgment be against two or more, the ca. sa. must issue against all; 
otherwise, it is void. 

APPEBI, from ll/lanly, J., at Uarch Term, 1841, of LINCOLN. The fol- 
lowing is the case transmitted to the Supreme Court: 

This was a scire facias against Noses Dellinger as bail of one Lawson 
Henry. Pleas, nu1 tie1 record; surrender of one of the principals, Mary 
Henry; no cnpias ad sat is faciendum. One of the questions in  this cause 
was, whether .the paper introduced which purported to be a ca. sa. 
against Lamson Henry alone mas a sufficient capias ad sat is faciendum 
to warrant the proceedings against the bail. A judgment in an action 
of trespass had been rendered against Lawson Henry and Mary Henry 
a t  Fall  Term, 1839, at which term the defendant Moses Dellinger, on 
Wednesday of the same terni, brought into court X a r y  Henry, one of 
the defendants in the original suit, and surrendered her in discharge of 
himself as her bail. The following is a copy of the entry, which was 
all the evidence in the cause upon this question: "Moses Dellinger 
brought Mary Henry into court and surrendered her to the court in dis- 
charge of himself as bail of lhe said Mary Henry." The defend- 
ant's counsel insisted that this entry showed that Mary Henry, a (476) 
codefendant in the original suit, had been in execution and per- 
mitted to go at  large by the plaintiff, whereby the defendant mas dis- 
charged as bail of Lawson Henry as well as of Mary Henry. The de- 
fendant's counsel further insisted that the ca. sa, being against Lawson 
Henry alone, when the judgment was against Lawson and Mary Henry, 
it was absoluteIy void, and, therefore, mould not support the proceed- 
ings against the defendant as bail of the said Lawson. The court 
charged the jury that if one of two defendants were in execution, and 
discharged or permitted to go at  large by the consent of the plaintiff, i t  
would amount to a discharge of the bail for the other defendant also; 
but that the entry upon the docket during the term at which the trial 
took place, "that the defendant Dellinger had surrendered Mary Henry 
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in  discharge of himself as her bail," without any evidence that she was 
ever in execution, would not discharge the defendant Dellinger as bail 
of the said Lawson Henry. Also the court further instructed the jury 
that regularly the capias ad satisfaciendum should follow the judg- 
ment, and where the judgment mas against several defendants the e x e  
cution should issue against them all, if living; but issuing the execution 
against one of the defendants, instead of both, as in  this case, did not 
render the execution absolutely void; that it was an irregularity, for 
which the court, at the instance of the defendant in  the execution, might, 
and probably would, set a i d e  the execution; but still the defendant Del- 
linger could not in this way avail himself of the irregularity, and that 
the paper constituted a sufficient ca. sa. to warrant the sci. fa. against 
the bail. Under this charge the jury found for the plaintiff, and the 
court adjudged there was such a record. A new trial having been moved 
for and refused, and judgment rendered for the plaintiff, the defendant 
appealed to the Supreme Court. 

(477) Boyden for plaint i f .  
Wi l l iam H.  Haywood, Jr., for defendant. 

DANIEL, J. The plaintiff sued Lawson Henry and Mary Henry in 
an action of trespass. Dellinger became bail for each. At the term at 
which judgment was obtained against both, the bail surrendered Mary 
Henry, and the same was rendered of record. The plaintiff then did 
not move the court that she should be committed in execution. As she 
never had been in execution at  the instance of the daintiff .  he of course 
could not and did not discharge her from execution. The orsinion of 
the judge upon this point of ;he case, towit, that the bail of: Lawson 
Henry was not discharged, was correct. Secondly, on the trial of the 
issue made up on the plea "no ca. sa. against the principals," the plain- 
tiff offered in  evidence a cn. sa. against Lawson Henrv alone. The de- - 
fendant objected to the evidence, and contended that the ca. sa. was 
void, as i t  was not as broad as the judgment. The judge, however, was 
of opinion that the execution was not void, but irregular only, and that 
the bail on this sci. fa. had no right to take advantage of the irregu- 
larity, and that i t  was sufficient to support the plaintiff's side of the 
issue. We, after much reflection, are induced to think that the judge 
erred in  admitting this document as a sufficient sa. sa. A writ of ca. sa. 
against the principal niust be sued out and returned non est inventus, 
before any proceedings can be had against the bail. 1 Bran. and Alder., 
212; Petersdorf on Bail, 335; Rev. St., ch. 10, see. 3. I n  England, the 
practice'is to direct the ca. sa. to the sheriff of the county where the 
venue was laid; and the writ must lie, the four last days exclusively be- 
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fore the return, in the sheriff's office. The sheriff's return of (478) 
non  est inventus is a matter of course, without making any at- 
tempt to arrest the principal; the ca. sa. being intended merely as a 
notice to the bail of the plaintiff's intention to proceed against them. 
3 Burr., 1360; 1 Arch. Pr., 220. But under our statute the ca. sa. i s  
required as well for the benefit of the bail as of the plaintiff, and the 
ca. sa. ought to be issued to the county where i t  may be executed by the 
actual arrest of the defendant, if that can be done. The execution re- 
quired by our act was intended to be an effectual one. Findley v. Smi th ,  
14 N, C,, 247. I t  is true that the bail cannot take advantage of any 
irregularity in the ca. sa., as if i t  be irregular in its teste or return, or if 
i t  be sued after a year and a day from the signing of the judgment. 2 
Ld. Ray., 1096; 2 Burr., 1187; 1 Arch. Pr., 320. But if the writ is void, 
he may show it. I n  1 Arch. Pr .  K. B., 283, i t  is said that care must be 
taken that the writ of execution strictly pursue the judgment, and be 
warranted by i t ;  otherwise, i t  is void. Thus, upon a judgment against 
two (as in this case) you cannot sue out a separate capias against one. 
Rol. Abr., 888; 6 Term, 523. Nor a capias against one and an elegit 
against another. Cro. Eliz., 573-4-5; Co., 26-7; 2 Bac. Abr. (Execu- 
tion) G.; 2 Hob., 2-59; Cro. Car., 75. I f ,  as we have seen, the capias 
is here intended for the benefit of the bail, as well as the plaintiff, a 
writ of that kind against one only of two defendants might deprive the 
bail of important benefits; for if the capias had issued against both, 
strictly in  pursuance of the judgment, the other defendant might have 
been forced to discharge the judgment, and then the bail would have 
been relieved. We are of the opinion that the capias against Lawson 
Henry upon a joint judgment obtained in  an action of trespass against 
Mary Henry and Lawson Henry is void as to the bail. 

PER CURIAM. New trial. 

Cited: Jackson v. Hanzptojz, 32 N. C., 592 ; B l w  v .  Blue, 79 N. C., 73, 

HOSEA REDMAN v. HUMPHREY ROBERTS. 
(479 

1. Where to an action of debt on a bond of $100 the plea was that it was 
given to compromise an indictment for a misdemeanor, the act and say- 
ings of the son of the plaintiff, who did not appear to be an agent of the 
plaintiff, not in the presence of the plaintiff, are inadmissible as evidence. 

2. Where there is no proof to establish a fact relied on, the jury should be so 
instructed by the court. 
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APPEAL from Manly, J., a t  Spring Term, 1841, of IREDELL. The 
plaintiff declared on a bond for $100 and proved its execution by the 
subscribing witness thereto. On the trial i t  was proved that the plain- 
tiff had procured to be issued against the defendant a warrant for the 
penalty for trading with one of his slaves, in which the wardens of the 
poor of Iredell were not named as parties plaintiffs. Upon the return 
of the warrant hefore the justice of the peace, who was the subscribing 
witness to the note sued on, the plaintiff alleged that the defendant had 
sold spirituous liquors to his slave, and that he had drunk to such ex- 
cess as to occasion his death, e n d  claimed fro= the defendant between 
$300 and $400 as the amount of damages he had sustained. It was fur- 
ther proved that the defendant and plaintiff frequently attempted to 
compromise their dispute and had several private conferences for that 
purpose; that the plaintiff's son, either in the house of the justice of 
the peace before whom the warrant was returned for trial or in the 
yard (the plaintiff not being present), read the act of Assembly con- 
cerning the trading with slaves, to the defendant (and the witness to 
this point swore that the section of the act prescribing fine and impris- 
onment for the offense was read), and advised the defendant to com- 
promise with the plaintiff or i t  would be worse with him. Whereupon 

the parties immediately compromised, by the defendant giving 
(480) two bonds for $100 each, and the defendant, by order of the 

plaintiff, was discharged from the custody of the officer who had 
arrested him and held him in custody with a guard of several men. The 
defendant then demanded a receipt in  full or discharge in  full from the 
plaintiff, who observed, in the presence of the justice and others, that 
all he wanted was his money. The testimony of the witness who proved 
the reading of the act of Assembly was objected to, but overruled by 
the court. His  Honor charged the jury that if they mere satisfied from 
the testimony that the bond sued on was executed with an understand- 
ing and agreement between the plaintiff and the defendant that he 
should not be prosecuted for the criminal offense of trading with his 
slave, the bond was void, and the plaintiff could not recover; and this, 
whether this agreement constituted a part or the whole of the consider- 
ation for which i t  was given. But, on the contrary, if they believed 
that the bond was executed, and the consideration consisted of an agree- 
ment on the part of the plaintiff not to prosecute his suit for the pen- 
alty, or not to prosecute his suit for the loss of his slave, either or both, 
or was without consideration, they should find for the plaintiff. The 
jury found a verdict for the defendant. 

The plaintiff moved for a new trial, (1) because of misdirection by 
the court ; ( 2 )  because of the admission of improper testimony ; ( 3 )  be- 
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cause there was no evidence to justify the verdict. The motion was 
overruled and judgment against the plaintiff for costs, from which he 
appealed to the Supreme Court. 

Galdwell for plaintif. 
Barringer and Alexander for defendant. 

DANIEL, J. This is an action of debt on a bond' for $100. (481) 
Plea, that i t  was given to compromise a misden~eanor. The 
plaintiff, heretofore, had warranted the defendant to recover the penalty 
of $100 for selling spirits to the plaintiff's slave, contrary to the act of 
Assembly. The plaintiff said he was also entitled to damages at  com- 
mon law for the injury he had sustained by the act of the defendant in 
letting his slave have spirits. When the warrant came on for trial be- 
fore the justice, the defendant executed to the  lai in tiff two bonds, each 
for $100, and the said warrant was dismissed. The defendant was not 
arrested, nor threatened to be arrested by the plaintiff, on a State war- 
rant for a misdemeanor. The present action is brought on one of these 
bonds. On the trial of the issue the defendant offered in evidence the 
acts and conduct of the plaintiff's son, in the absence of the father, 
towit, in  readings to the defendant the act of Assembly, making the sell- 
ing of spirits to a slave a misdemeanor, and then telling the defendant 
to con~promise with his father, or it would be worse for him. The 
plaintiff objected to this evidence, but i t  was admitted by the court, and 
upon this evidence there was a verdict for the defendant and a judg- 
ment consequent thereon. A penalty of $100 for trading with slaves is 
given by the act of Assembly, Rev. St., ch. 34, see. 75. The plaintiff 
had beeh proceeding against the defendant under this section of the act. 
By section 77, moreorer, of the same act, the trading and trafficking 
with slaves, as particularly described in  section 75, are made indictable. 
The plaintiff had taken no steps under section 77 against the defendant, 
nor had he threatened any. The acts and sayings of his son, a third 
person, not an agent in the mattel; and not in the presence of the plain- 
tiff, were not pe7 se admissikle evidence against the plaintiff, and with- 
out them there was no proof, and the jury should have been so in- 
structed. 

PER CURISM. New trial. 

Cited: Brown v. Pa4tton, 35 N. C., 447. 
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(482)  
DOE EX DEW WILLIAM DAVIS v. MARYANN CAMPBELL. 

1. Where a defendant in ejectment is sued for thirteen contiguous tracts of 
land, and the plaintiff proves that he was in the actual possession of one, 
asd contends that, as the others were adjoining, his possession must be 
considered as extending to them also, it is competent for the defendant 
to give in evidence his own declaration, made at the time he took posses- 
sion of the one tract, that he disclaimed any possession of the other 
twelve tracts. 

2. Such declarations may be received, not to establish the verity of any fact 
asserted therein, but as either part of the fact itself, or characterizing 
and illustrating the fact of possession. 

3. This Court, as a court of error, has no right to affirm in part and reverse 
in part an indivisible judgment. 

APPEAL from Dick, J., at Spring Term, 1841, of ROBESON. The facts 
are sufficiently stated in the opinion delivered by the Court. 

Strange for plaintif. 
No coumel for defendant. 

GASTON, J. This action was originally instituted against John Camp- 
bell, but, some time after he had pleaded thereto, the present defendant 
was by a rule of court made defendant i n  the place of said John. The 
declaration contained thirteen distinct tracts, and the lessor of the plain- 
tiff claimed title thereto under a purchase at execution sale against John 
Campbell and a conveyance of the sheriff in pursuance thereof. At the 
trial the plaintiff insisted that the said John, a t  the time this action was 
instituted, was in  possession of all these tracts. H e  offered evidence to 
show that the said John cultivated parts of a 50-acre tract, and pro- 
duced a diagram in which this and the other twelve tracts were exhibited 
as lying contiguous to each other, and proved by the surveyor, who made 

the diagram, that he had made it many years since by the direc- 
(483) tion of the said John, after he had purchased these tracts, and 

for the purpose of taking a deed therefor. No such deed, how- 
ever, was exhibited nor any other evidence offered to show a possession 
by John Campbell of the twelve tracts. The defendant offered evidence 
to show that while the said John thus cultivated the 50-acre tract, he 
disclaimed any possession of the others. This testimony was rejected, 
and the court upon this evidence left it as a question of fact to the jury, 
whether he had possession, when the suit was brought, of all the tracts, 
and the jury found that he had. 

We are of opinion that there was error in  rejecting the testimony 
offered by the defendant. The evidence to establish possession of the 
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twelve tracts was exceedingly weak. The possession of a part under a 
claim to the whole is, indeed, when no adverse occupation is shown, ~ O S -  

session of the whole. But the only testimony tending to show that such 
possession was under a claim to the whole was a diagram prepared upon 
a purchase not contemplated by a conveyance. Admit that this testimony 
had a tendency to connect the act of possession afterwards taken of one 
tract with a claim covering the other tracts, that act was nevertheIess 
susceptible of a different explanation, and i t  seems to us that the decla- 
rations accompanying the act were pertinent to afford an  explanation as 
to the extent of the claim then actually set up. The declarations were 
receivable in evidence, not to establish the verity of any facts aaserted 
therein, but as being either part of the fact or as characterizing and 
illustrating the fact of possession. The very matter to be investigated 
was whether John Campbell then did or did not claim any of the tracts 
but that on which he had this ped& positio. A disclaimer of the others, 
while he held this possession, was of itself a fact having a direct bearing 
on the question; and i t  was proper to receive evidence of that fact. 
What efjCect the fact so testified should have on the question under 
examination must be left to the sound judgment of the jury. They 
might regard the declaration as made with an intent to deceive, if there 
mere circumstances which threw upon i t  just suspicion. They might 
deem i t  unworthy of attention, because in  conflict with facts of a 
more decisive and satisfactory character. But  i t  was fit to be (484) 
heard by them, as being apparently the spontaneous and natural 
expression of truth accompanying an act, the quality of which act they 
had to pass upon. I t  has been offered, on the part of the plaintiff, if 
the court should think there mas error in rejecting this testimony, to 
accept a judgment here for the 50-acre tract only. But  we have no dis- 
cretion, as a court of error, to affirm in  part and reverse in  part an indi- 
visible judgment. AIthough there be thirteen different tracts described 
in the declaration, the plaintiff has but one judgment, and if that be 
erroneous, we are bound to reverse it. We do not notice the other excep- 
tions taken by the appellant except to say that, but for the one which we 
have narticularlv considered. we think that there would have been little 
diffic;lty in affirming the judgment. But on account of that error the 
judgment must be reversed, and a 

PER CURIAM. New trial. 

Cited: Bynum v. Thompson, 25 N .  C., 582. . 
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THOMAS W. WELLS v. ROBERT MITCHELL a m  JESSE H. LINDSAY 

One partner cannot maintain an action of any kind against a person who 
purchases from a copartner the partnership effects, though such sale was 
made by the copartner in fraud of the partnership rights and to satisfy 
his own individual debt. 

(485) APPEAL from Pearson,  J., at Spring Term, 1841, of GUILFORD. 
The following is the case sent up to the Supreme Court: 

This was an action of trespass vi et  armis ,  for an injury to personal 
property. The plaintiff adduced evidence showing that he was in pos- 
session of a workshop containing sundry articles of property belonging 
to the coach-makiilg business, which was his trade, and that he had 
secured possession by nailing a board across the door of the house, and 
that the defendant, in his presence and against his remonstrance, pulled 
off the board and sold the articles of property at  public auction to sun- 
dry purchasers, who took them. And the defendants offered evidence 
showing that the plaintiff and one William P. Lindsay had carried on 
the coach-making business as partners in said shop, and that the articles 
aforesaid belonged to the firm, and that William P. Lindsay had ab- 
sconded from the country, insolvent. They then produced a deed of 
trust from the said William P. Lindsay to the defendant Nitchell, con- 
veying all the articles aforesaid, the shop and lot, as the individual 
property of Lindsay, to satisfy numerous debts due from him individu- 
ally to the other defendant, and justified the taking under the authority 
of that deed. The partnership aforesaid as to the articles of personal 
property being admitted, his Honor intimated his opinion that the action 
could not be maintained. The couilsel for the plaintiff then offered to 
show that there mere partnership debts of said firm equal in amount to 
the value of all the said property; that some of these debts the plaintiff 
had paid before, and some after, the sale under the deed of trust as 
aforesaid; and that judgment had been obtained against him for others, 
whieh he had not been able to satisfy by reason of this loss of the part- 
nership effects; but his Honor holding that these facts would not enable 
the plaintiff to maintain this action, in submission to this opinion he 
suffered a nonsuit and appealed. 

No counsel for  plaintif f .  
( 4 8 6 )  J .  T .  illorehead f o r  defendant .  

RUFFIN, C. J. This Court concurs in opinion with his EIonor, that 
this action mill not lie. I t  may be admitted that the sale of the goods 
of a firm by one of the partners in payment of his o m  debt is p&a 
facie an act of fraud and wrong towards the other partners. Rut the 
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question is as to the remedy for that wrong. The case is different from 
that of an action brought against a partnership on a security given in 
the name of the firm by one of the partners for his own debt; in which 
case it is well settled that no action can be sustained. W e e d  v. Richard-  
son, 19 N. C., 535. The defense, however, is not that of the defrauding, 
but of the defrauded, partner; the latter being allowed to show that h e  
is not bound by the security. The consequence of that, in the English 
law, is that the plaintiff fails altogether, since by that law a joint action 
e x  contractu must be sustained against all the defendants, or i t  cannot 
be against either. I n  this State i t  is different, and judgment may, by 
force of our statute, be entered against one or all the defendants in 
actions founded on contracts as in those for torts. Therefore, here there 
may be judgment against the partner who executed the instrument, 
while the other is discharged upon his defense, founded on the fraud. 
Uut although a fraud of this character constitutes a good defense in the 
case mentioned, there are insuperqble difficulties in sustaining an action 
brought against the purchaser of goods of the firm from one of 
the partners. I f  the action bc for the price of the goods, as upon (487) 
a sale, i t  must be in the names of all the partners, including him 
who made thc fraudulent sale; and there is an inconsistency and ab- 
surdity in the idea of the perpetrator of a fraud recovering, as one of 
the plaintiffs, in an action against a person who coijperated in the fraud. 

' 

I n  Richmond v. Heassy,  1 Srark., 202, Lord Ellenborough held that an 
action could not be maintained in the name of the three partners in a 
firm against the acceptor of bills drawn by the firm, when the defendant 
showed that one of the firm-though in fraud of his partners-had 
engaged to provide for the bills. This was held upon the principle that 
the partners were obliged to sue jointly, and that the release or other 
act of one: therefore, bound the rest as well as himself. I f  the action 
be for the property itself, instead of the price, or be trover or trespass 
for taking or converting the property, the result must be the same. I t  
is not necessary to express sin opinion whether such a purchaser could 
maintain an action against the other partners, if they happened to get 
the goods into possession. Our inquiry is whether the partners or any 
of them can have an action against the purchaser; and in reason, an 
action sounding in tort stands, in such a case, on the same footing with 
one for the price. I n  Jones V .  Yate-s, 9 Barn. and Cres., 532, where 
Sykes was a partner in  two firms and took the money and bills belonging 
to one to pay his debt to the other, i t  was held that neither assumpsit 
for the money nor trover for the bills would lie in the names of the part- 
ners to whom the money and bills had belonged, nor, they having become 
bankrupt, in the names of their assignees. I n  delivering the opinion of 
the a u r t  of King's Bench, Lord Ten terden  said there was no instance 

365 



I N  T H E  SUPREME COURT. 

in  which a person had been allowed as plaintiff in a court of law to 
rescind his own act upon the ground that such an act was a fraud on 
some other person, whether the party sued i n  his own name only, or 
jointly with such other person. I t  may be supposed, as the present 
action is not brought in the name of the dishonest partner, but in that 

of the injured one alone, and the defendant has not pleaded in 
(488) abatement the nonjoinder of the other partner, that it ought to 

be sustained, and the -plaintiff be allowed to recover his adequate 
part  of the value of the goods. Rut the rule requiring a plea in abate- 
ment, when an action of tort is brought bg one joint tenant or tenant 
in common, applies only to those cases in which a joint action by all the 
persons having an interest would lie. I f  in  such a case the defendant 
does not plead in abatement to the action brought by one tenant in com- 
mon, the plaintiff recovers in  that action according to his share; and, 
when the other sues for his share, the plea of nonjoinder comes too late, 
since the action cannot then be sustained in  another form; and unless 
it could be in  that, the plaintiff might be entirely defeated, by collusion 
between his cotenant and the defendant. But partners do not, in this 
respect, resemble tenants in common or ordinary joint tenants. They 
cannot sever in  an action; and one of them can, by a sale, pass the whole 
interest in a chattel belonging to the firm; whereas a sale by a tenant in 
common, o r  joint tenant, passes only his interest; and his former 
cotenant may still hold, or take possession, as part owner. I n  Jones v. 
Yates: Lord Tenterden said the property passed a t  law as against Sykes 
(the fraudulent seller), and there was no remedy a t  law for Bury (the 
other partner) to recover i t  back. He could not do so without making 
Sykes a party. H e  thus agrees with Lord ElZenboroug?~, that partners 
must sue jointly. The difference between tenants i n  common and part- 
ners is exhibited more plainly, when it is considered what remedies per- 
sons standing in those relations respectively have against each other. 
I f  a tenant in common destroy the chattel, or, as some think, if he sell 
the whole, his fellow may have trover or trespass against him. But i t  
is clear that between partners those actions do not lie; nor, indeed, any 
others at  law. Everything rests in confidence between partners, and lies 
in  account while the partnership' continues; and if one of them sell or 
take, or destroy the joint effects, all that can be done is to charge to him 
the value in  account. The interest of partners in particular chattels 
cannot be determined by the number of partners or their shares of the 

' 

profits; nor can one of them claim a division of specific articles. An 
account must be taken of the whole partnership, so as to ascertain 

(489) the clear interest of each partner. Baird v. Baird, 21 N.  C., 524. 
Until such account be taken, i t  cannot be told whether the part- 

uer who, for his own benefit, sold or consumed the partnership property 
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was not justifiable, inasmuch as his interest in  the joint stock may have 
exceeded the value of the property. I f  this action had, therefore, been 
brought against the fraudulent partner himself, i t  must have failed; and 
i t  might be, on the clearest ground of right and justice. SO, for the 
same reason, it must against the vendee of that partner. As respects 
the right to the thing sold, the assignee stands in  the shoes of his 
assignor. Besides, it is impossible to say what damages the plaintiff 
ought to recover. I n  an action by one tenant in  common, he has only 
to show his interest, which is determinate, as a quarter or a half; and 
no plea in  abatement being put in, the jury apportions the damages 
accordingly. But, as already mentioned, the interests of partners are 
complicated and depend upon the result of all the accounts of the part- 
nership. To take the accounts a court of law is unfit, and, indeed, in- 
competent; and, therefore, the jury cannot apportion the damages 
which, as a partner, the plaintiff ought to recover. As a court of law 
thus iinds itself incapable of ascertaining the rights of the parties and 
doing justice between them, it ought not to assume the jurisdiction for 
any purpose, but leave the whole subject to that tribunal which can 
administer exact justice in the premises. 

PER CURIAM. Affirmed. 

Cited: B l e v k  v. Baker, 33 N.  C., 293; V a m  v. Hussey, 46 N. C., 
385; Flanner v. Moore, 47 N.  C., 123; Ross v. Henderson, 77 N. C., 
173 ; Gherrod v. Mnyo, 156 N. C., 149. 

ALFRED HAFNER v. JOHN IRWIN ET AL. 
(490) 

1. Though a debtor has a right, by the laws of this State, by a deed of trust, 
to convey all his property for the purpose of paying certain creditors in 
preference, yet there must be no condition, direct or indirect, controlling 
this application. 

2. Such a deed must be bona Pde, for the purpose it professes to  have in view, 
and any provision by which a sale under it is unreasonably postponed, or 
by which the debtor is to obtain a benefit far himself or his family, or 
any agreement by which the transaction is to be kept  secret until the 
debtor has an opportunity of getting beyond the reach of process issued 
by his other creditors, or by which the deed is not to be registered until 
the other creditors sue or threaten to sue, will make the deed fraudulent, 
because it shows that one object of the deed was t o  hinder, defeat, or 
defraud some creditors. 

3. I f  only a part of the consideration of a deed is fraudulent against creditors, 
the whole deed is void. 
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APPEAL from Pearson,  J., a t  Fall  Term, 1840, of MEGELENBURG. The 
following is the case as reported by the presiding judge: 

This vas  an action of trover. The plaintiff read a deed in trust by 
one Dwight, dated 13 January and registered 18 January, 1838, the pur- 
port of which deed was to corn-ey to the plaintiff, as trustee, a large 
amount of personal property, in  trust to sell the said property after 
advertising twenty days in the neighborhood, and out of the proceeds of 
such sale to pay certain creditors named in the said deed: Provided,  
however ,  that the said Dwight did not pay his said creditors on or before 

20 February next ensuing the qate of the said deed; and if the 
(491) said Dwight should so pay his said creditors, then the property 

was to be reconveyed to him. I t  was admitted that the debts 
named in the deed were borza; fide and due as set forth, and that after 
the deed was registered the defendant had sold most of the property as 
the property of Dwight. The defense was put on the ground that the 
deed was fraudulent. The defendants produced nine judgments before 
a justice of the peace for $100 each, and one for about $87 in favor of 
the defendants Irwin and Elms against Dwight, all dated 13 January, 
1838. Executions were taken out on these judgments on 19 January, 
and on the same day the property was levied on, and was afterwards 
sold under these executions and levies. One Snider swore that, on the 
night the deed in trust bears date, Dwight and Hafner took him into a 
back room, and at  their request he signed his name as a subscribing 
witness to the deed. They did not tell him the contents of the deed, and 
held it so folded that he could not see. He  was told he would never be 
called on to prove it. H e  left the room as soon as he witnessed the deed, 
and did not see whether Dwight or Hafner took it. One Springs swore 
that on the morning of 14 January he saw Hafner have the deed. On 
that morning Dwight started off from Charlotte, where the transaction 
took place. Hafner took the property in possession and held i t  until the 
defendant's levy, and attended and forbade the sale, claiming under the 
deed in  trust. The defendants called one Spencer. H e  swore that after 
the deed was registered the plaintiff told him "he did not intend to have 
anything to do with it, as he believed i t  was only given to keep the work- 
men still, to give Dwight a chance to get off." I t  was admitted that 
Dwight had carried on an extensive business as carriage-maker in Char- 
lotte, and most of the debts named were due to the workmen, including 
the plaintiff, who was one of the workmen. One Springs swore that he 
went with the plaintiff to look for Dwight, to get his debt saved and to 
get his horse; that Dwight had gone off; that they did not see Dwight, 
and returned on the 17th, after the deed was registered. The plaintiff 

told this witness that Dwight made the trust to quiet the work- 
(492) men until he could sell the property he had sent off, and that 
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Dwight never intended the trust to come to light. This witness also 
swore that, a short time before Dwight went off, he had sent to the 
South carriages, etc., worth about $1,000, and his pretext for going was 
to make sale of this property. Dwight carried no property with him 
when he started; he was pursued? overtaken in Alabama, and the car- 
riages, etc., seized. The plaintiff, as well as Curry, who is cqlled a 
trustee in the deed, was insclvent when the deed was executed. One 
Burnet swore that on the evening of 13 January he met the plaintiff 
6 miles from Charlotte. ~a lk ing 'about  Dwight,"the plaintiff told him 
he expected Dwight would run off, but said he had $150, and would hold 
on to that to save himself; he would not let Dwight see him that night. 
One Hughes swore that on the night of 13 January he saw the plaintiff 
go to Dwight's house; that after Dwight went off, the plaintiff asked 
this witness if he had heard any talk about attachments, and requested 
him to give him information as-soon as he heard of any. On the even- 
ing of 16 January the plaintiff offered the witness $5 for the hire of a 
horse to ride about 9 miles. The plaintiff told him i t  was the under- 
standing that the trust was not to Fe registered unless a fuss was made 
by the other creditors before Dwight got gack. One Cross swore that, 
between 13 and 18 January, the plaintiff asked him if he had heard of 
any attachments being about to be taken out; the witness said no, but 
he had a great mind to take out one himself. The plaintiff said he 
believed Dwight would come back, and if he did, he might injure any 
one who had taken out an attachment. One McLelland swore that the 
plaintiff had requested him to let him know as soon as he heard any talk 
about attachments. The witness asked if he had not saved himself. The 
plaintiff replied: ('1'11 save myself by holding on to the job (an un- 
finished carriage)." The plaintiff then called several witnesses who 
proved that the defendants Irwin and Elms lived in Charlotte, as did 
Dwight also; that the defendants' judgments were rendered in the upper 
part of the county, by a magistrate, who was taken into a private 
room for that purpose by the constable, anothey defendant; that (493) 
the warrants were blank when signed by the magistrate, and filled 
up aftelwards, and that Elms, one of the defendants, had directed the 
constable to take judgments a t  a distance from Charlotte, as Dwight 
wished i t  not to be known, lest i t  might alarm his other creditors. One 
Alexander, the register, swore that on the night of the 18th the plaintiff 
came to his house about 11 o'clock and got the trust registered; he lived 
9 miles from Charlotte. e 

The plaintiff insisted that the judgments of the defendants were void 
because the warrants had been signed in blank; but the court was of 
opinion that this objection could not be taken advantage of in  this col- 
lateral manner. The defendant's counsel first insisted that the deed was 

Vol. 23-24 369 



I N  T H E  SUPREME COURT. 

fraudulent upon its face. The court was of opinion that there was 
nothing on the face of the deed to make it proper for the court to de- 
clare it fraudulent and void. 

The court charged that if the evidence satisfied the jury that the deed 
was given bona fide to secure the debts named, the plaintiff would be 
entitled to a verdict, notwithstanding the defendants and other creditors 
should lose their debts, as the law allowed a debtor to prefer one cred- 
itor to another at any time before a lien was created; but if the evidence 
satisfied the jury that the deed was not given to secure creditors, but 
with an intent to hinder, delay, and defraud creditors, by covering the 
property, with a view to favor Dwight or to let him afterwards get the 
use of it, they would find for the defendants. The defendants' counsel 
moved the court to charge that if the deed was executed with an under- 
standing that it never was to be registered, such an understanding would 
make it fraudulent and void. The court charged that the jury should 
first ascertain the fact whether the understanding was that the deed 
positively should never be registered, or merely that the deed should not 
be registered, provided Dwight returned before 20 February and paid 
up, unless, in  the meantime, i t  became necessary to have it registered, 
on account of other creditors "making a fuss"; but, if there was a posi- 

tive understanding that the deed should never be registered, that 
(494) this could not make the deed fraudulent; for i t  could not have the 

effect to hinder, delay, or defraud creditors, inasmuch as, until 
registered, it could have no effect, and could not keep off creditors or be 
at  all in  their wav. To make a fraud there must be an intent and an 
act calculated to effect it. The defendant's counsel then moved the court 
to charge that if there was an understanding between Dwight and Haf- 
ner, who acted for the preferred creditors, that the deed should be kept 
secret and not registered, unless the other creditors made "a fuss," the 
deed would be fraudulent. The court charged that such an understand- - 
ing would not make the deed fraudulent, for, until i t  was registered, i t  
created no lien, and could not be in the way of others. I f  one creditor 
chooses to take a deed in trust, and agrees not to have it registered until 
the movement of other creditors makes it necessary, as the defendants 
insisted those represented by the plaintiff had done, or. if a creditor 
chooses to take judgment and agrees to lie still until the movement of 
other creditors makes it necessary to act, as the plaintiff insisted the 
defendants had done, it was in neither case a fraud, because there was 
no lien until the deed was registered on the execution levied; there mas 
no impediment in the way of others. Creditors have a right to get in 
a state of readiness, provided they took no lien; but if they took a lien, 
and then lay by to favor the debtor, i t  would be fraud, because the lien 
would keep off others. The defendant's counsel then moved the court to 
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charge that if the plaintiff, who acted for himself and others, had knowl- 
edge of the fact that Dwight intended to run off, and took the deed with 
an  understanding that it shodd be kept secret and not registered until 
Dwight had an opportunity to get out of the way, this would make the 
deed fraudulent. The court charged that ,such an  understanding would 
not make the deed fraudulent, for if a creditor finds out that his debtor 
is about to abscond, and applies to him for security, and the debtor agrees 
to give a deed in trust, provided the creditor will not expose him, or 
have the deed registered, until he gets off, and the creditor agrees to 
these terms for the purpose of saving himself, and does no positive act 
to aid the debtor in  getting off, he would be justified in  thus sav- 
ing himself, although other creditors might lose by i t ;  for when (495) 
the struggle is who shall save himself, the law tolerates many 
things which it would not be right to do for the sake of gain. I t  was 
then a contest for a plank in  a shipwreck. The jury found for the 
plaintiff. There was a motion for a new trial for error in  the charge, 
and the motion was overruled. Judgment being rendered for the plain- 
tiff, the defendant appealed. 

Caldwell and Alexander for defendants. 
Barringer for p l ~ i n t i f .  

GASTON, J.  The Court concurs in  the opinion declared in the (496) 
Superior Court, that the deed under which the plaintiff sets up 
title is  not upon its face fraudulent. It purports to be a conveyance 
from Thomas Dwight to the plaintiff, to the intent that unless payment 
be made of certain enumerated debts of the said Dwight within forty 
days after the execution thereof, the whole of the property shall be sold 
and the proceeds applied to the satisfaction of said debts; and that if 
the said Dwight shall, within the forty days, pay off the said debts, the 
plaintiff shall reconvey the property to him. Assuming these debts to 
he bona fide, there seems nothing in this arrangement inconsistent with 
a fair  appropriation of the property to the security of creditors. Where 
the interval between the date of such an instrument and the day ap- 
pointed therein for the sale of the property conveyed appears unreason- 
ably long, this circumstance may properly be insisted on as indicative 
of an intent to shield the property for a time for the use of the debtor, 
and to that extent as having been made for his case or favor; and if 
that intent, under all the circumstances of the case, be found, then in- 
deed i t  follows as a consequence in law that the conveyance is fraudu- 
lent. There may be an interval so manifestly unnecessary for any hon- 
est purpose as to justify the court in  so pronouncing; but in  our judg- 
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ment that allowed in this deed could at  most be but submitted to the 
jury as a circumstance from which, in connection with all the parts of 
the case, they were to infer the actual intent of the parties. 

Nor do we see any error in the general instruction or charge of his 
Honor, that if the deed was given bona Jide to secure the debts named, 
the plaintiff would be entitled to a verdict, notwithstanding the other 
creditors of the plaintiff should, by reason of said deed, be defeated, de- 
layed, or hindered in the coilection of their debts. Every conveyance 
of property by an insolvent or embarrassed man, to the exclusive satis- 
faction of the claims of some of his creditors, has necessarily a tendency 
to defeat or hinder his other creditors in the collection of their demands. 
But if the sole purpose of such a conveyance be the discharge of an 
honest debt, i t  does not fall under the operation of the statute against 
fraudulent conveyances. I t  is not embraced within its words, which 
apply only to such as are "contrived of malice, fraud, collusion, or 

covin, to the end, purpose, and intent to delay, hinder, and de- 
(497) fraud creditors." So long as a debtor remains in contemplation 

of law the absolute owner of property, it cannot be said of an 
appropriation of that property exclusively to the purpose of paying a 
debt that i t  is a contrivance "of malice, fraud, covin, or collusion to the 
end, purpose, and intent to delay, hinder, and defraud other creditors." 
H e  has exerted a power over property which the law gives to him as 
owner-and has exerted it for a purpose which is not i n  law wrongful. 
This construction of the enacting part of the statute is forfeited by the 
provision contained in it that the statute "shall not extend to or be con- 
strued to impeach, defeat, or make void any conveyance or assurance 
bona fide made upon and for good consideration to any person not hav- 
ing notice of such fraud." Rev. St., ch. 50, secs. 1 and 3. I t  is per- 
fectly settled in England, except in  cases affected by the bankrupt sys- 
tem, and with us (who have no bankrupt system) i n  all cases, that a 
debtor, whatever be the extent of his embarrassments, may devote any 
part or the whole of his property to the payment of certain creditors 
in preference of others, and that no one has a right to inquire whether 
the objects of this preference are more meritorious than those left to 
suffer. .Moore v. Collilzs, 14 N. C., 126. But it is equally clear that 
if i t  be a part of the purpose of a conveyance or assurance for the 
security or satisfaction of creditors that it shall avail or be used for the 
ease or favor of the debtor, such a conveyance or assurance does fall 
under the enactments of the statute, because, to the extent of that pur- 
pose, it is a contrivance of malice and covin, to the intent to hinder 
other creditors i n  the collection of their juqt demands. Leadma% v. 
H a r r i s ,  14 N. C., 144; K i s s a m  V. Edmzcndson, 36 N. C., 180. The cases 
in which this doctrine has been heretofore adjudged are those in which 
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there was an intent, open or covert, that the debtor should retain for a 
0 A 

definite or indefinite time the beneficial enjoyment of the property; or 
should receive a portion of the profits or proceeds thereof; or should 
retain a control over the property conveyed so as to enable him to make 
preferences thereafter; or ;hereby the- trustee or debtor might be en- 
abled to coerce creditors into a submission to terms inconsistent 
with their legal rights. None of these are in point with the case (498) 
now before us. but from them we think a principle is to be ex- 

& - 
tracted which i t  is our duty to cause to be faithfully applied to the case 
before us. That principle is ihis i that the iiikole pnqxse cf the parties 
to such conveyance must be the devotion of the property bona fide to 
the satisfaction of the preferred creditors, and no part of that purpose 
the hindering or delay& of creditors, except so far  as such hindrance 
or delay is the unavoidable consequence of the preference so given. 
Every contrivance to the intent to hinder creditors-directed to that 
end-is "malicious," that is to say, wicked. Where such hindrance is 
but an incidental conseauence of an act not directed to that end, and 
homa fide done with another and rightful intent, i t  may be regretted as 
an unfortunate result, but cannot be held to impart to the act a wicked 
or malicious intent. But if the hindrance of creditors form any part of 
the actual intent of the act done. so far  the act is as against them a - 
wicked or malicious contrivance; and i t  is not to be questioned that a 
conveyance or assurance, tainted in part with a malicious or fraudulent 
intent, is by the statute made void as against creditors i m  toto. 

The testimony given upon the trial was such as to warrant the de- 
fendants in praying the specific instructions for which they asked, if in 
law such instructions were correct. There certainly was evidence tend- 
ing to show that it was a condition of this deed, as understood between 
the parties thereto, that i t  should not be registered nor put in use, but 
kept a secret from the world until after 20 February ensuing the date, 
that is to say, the day before which a sale was to be forborne, unless 
such registration became necessary in order to hinder the creditors of 
the debtor from obtaining satisfaction out of the property. There was 
also evidence tending to show that it was a further part of the agree- 
merd between the parties that the transaction should be kept secret at 
all events until the debtor should escape beyond the reach of the process 
of his creditors. For the purpose, therefore, of testing the legality of 
the special instructions asked, we will suppose that this agree- 
ment appeared in extenso upon the face of the instrument, as a (499) 
condition thereof, and inquire whether, so appearing, it would 
not manifest that the instrument was contrived of malice, to the intent 
to hinder and delay creditors of their just and lawful actions and debts? 
I t  seems to us that the answer to this question must be in the affirma- 
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tive. The instrument, excluding the condition, would purport to be an 
absolute conveyance of the property by Dwight for the satisfaction of 
his creditors, while the condition would show that, in t ru th ,  and accord- 
ing to t h e  understafidilzg of the  parties, i t  was t o  r e m a i n  hh property 
until 20 February, unless his creditors should attempt to regard it as 
wch;  and then the conveyance was to he put in use i n  order to repel 
these attempts. The defeating of these creditors is the purpose which 
is to call the conveyance into activity; the direct intent of the convey- 
ance is to shield the debtor's property from the creditors, and the con- 
vepmce itself is a conirivaiice whereSy to carry this intent into execuiiou 
and to accomplish this pnrpcse. But, moreover, in  the case supposed, a 
part of the price of the deed is the secrecy of the plaintiff in regard to the 
debtor's scheme of running away. We need not, and cannot, lay down 
as a rule of law that those who take securities from a debtor about to 
abscond must apprise creditors of his intention to place himself beyond 
their reach, under penalty of forfeiting such securities; but we feel our- 
selves justified in  holding that when secrecy is part  of the consideration 
of such securities, the securities are contaminated thereby, and ought 
not to be regarded as given bona fide. 

This view is, we think, corroborated by many obvious and very im- 
portant considerations of public policy. Among the most severe trials 
to which the honesty of man can be subjected is that of inability, with 
all his means, to meet all his debts. H e  is assailed by temptations of 
interest, of shame, of affection, to wander from the straight line of duty, 
and he is intrusted by the law with a dominion over what is in justice 
the property of his creditors, which, if they are permitted to become 
bidders for his favor, converts them also into tempters to dishonesty. 

I t  is enough, perhaps more than enough, for human infirmity, 
(500) that the debtor shall be allowed, under these distressing circum- 

m, to select according to his unbribed judgment among his 
creditors for those who merit a preference, and to make a simple and 
unconditional appropriation of his property to the payment of the 
claims. But to allow him to negotiate for terms with them; to seek out 
those who will be most favorable to him, either in the way of profit or 
commerce, direct or indirect; to stipulate openly or covertly with regard 
to the property conveyed other than its appropriation to the purposes of 
the conveyance, would be injurious to the best interests of the com- 
munity. 

Much has been done to obviate the mischief occasioned by these 
assignments of insolvent men, by the act of Assembly which denies to 
them efficacy as against creditors but from the time of registration. 
This act is a legislative declaration that secrecy with respect to such 
instruments is against public policy. The courts of justice ought to act 
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in  furfherance of this policy. They should regard all devices and shifts, 
intended of purpose to surprise creditors by secret conveyances in  trust, 
although they do not fall within the letter of the statute, and, there- 
fore, are not avoided thereby, as contrivances denounced by the law. 

The time has come when, if possible, some plain rule should be laid 
down in  regard to these conveyances, "so simple that honest debtors can- 
pot mistake it, and fraudulent ones will be deterred from its violation 
by the certainty of defeat'' (Soutlzerlmd, J., in Enover v. Wakeman, 
11 Wen., 203) ; and that rule is this, that the debtor may thereby make 
a:: apprcpriation of his property to the payment of particular creditors, 
but there must be no condition, direct or indirect, controlling this appli- 
cation. All over and above what is  necessary for the devotion of the 
property to the payment of the debts "cometh of evil." 

PER CURIAM. New trial. 

Cited: S. c., 26 N.  C., 532; B l y m  v. Williams, 29 N. C., 37; Lee v. 
Flannagan, ib., 474; Hardy v. Skinner, 31 N. C., 194; Gibson v. Walker, 
33 N.  C., 329; Stone v. Xarshall, 52 N.  C., 304; Palmer v. Giles, 58 
N. C., 77, 78; Lassiter v. Davis, 64 N. C., 500; H i c b  v. Skinner, 71 
N. C., 558; Morris v. Pearson, 79 N.  C., 256; Moore v. Hinnant, 89 
N. C., 460; Cannon, v. Young, ib., 266; Savage v. Knight, 92 N. C., 
497; Barber v. Buffaloe, 111 N.  C., 210, 213; Royster v. Stallings, 124 
N. C., 65. 

PETER ADAMS v. DAN ALEXANDER AND WILLIAM F. ALEXANDER. 

1. It  is no objection to a man's taking the insolvent debtor's oath, under our 
act of Assembly, that he has conveyed, in a deed of trust to satisfy cer- 
tain creditors, an amount of property greater in value than the amount 
of debts secured by the deed, when he sets forth the deed in his schedule 
and surrenders all his resulting interests. 

2. When otie who applies to take the insolvent debtor's oath, upon rendering 
a schedule, sets forth in his schedule that he has made a deed in trust of 
certain property to satisfy certain creditors, and surrenders all his inter- 
ests in the property mentioned in such deed, it is $till competent for the 
opposing creditor to have an issue made up whether the said deed is not 
fraudulent, and if found fraudulent by a jury, to caupe the debtor to be 
imprisoned until he surrenders the property itself. 

APPEAL from Pearson, J., a t  Spring Term, 1841, of GUILFORD. The 
defendants were arrested on a' ca. sa. issued on a judgment obtained 
against them by Peter Adams. Having entered into bofid, given due 
notice and filed their schedule, all according to the act of Assembly for 
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the relief of insolvent debtors, they appeared at court and prayed to be 
admitted to take the oath prescribed by the act. I n  their schedules 
respectively, among other things, each of them set forth a deed of trust, 
which he had made, conveying certain property to a trustee, to be sold 
for the payment of certain debts; and each of them made a surrender 
in the following words, to wit: "I hereby surrender all interest which I 
have or can have, directly or indirectly, in and to all the property and 
estate conveyed in the deed of trust above referred to; and I have herein 
and hereby surrendered all the estate belonging to me and now recol- 
!ected by EX, aand I f.;rtl;ermore surrender a!! property, interest, and 
title to which I may be entitled, directly or indirectly, on earth, which 
may not now be recalled by me." The plaintiff, Peter Adams, sug- 

gested fraud on the part of the defendants, and offered, under the 
(502) directions of the court, to make up the following issues: 

1. The defendants are guilty of fraud by making fraudulent 
conveyances of their property to delay, let and hinder the plaintiff in 
the collection of his money. 

2. The defendants are guilty of fraud in concealment of debts and 
property sufficient in value to pay the debt or debts with which they are 
charged in execution; and the plaintiff offered to make the following 
specifications of fraud : 

(1) That the defendants have and own an interest in the property 
described in the several schedules of more than the value of the debt or 
debts with which they are charged in execution, which they have con- 
veyed in trust whereby to secure the same, and except profit and advan- 
tage, whereby to defraud or deceive the plaintiff. 

(2) The defendants have money which, added to the estate or property 
described in their several schedules filed, and copies of trust deeds filed, 
makes a sum greater than the debts they justly and truly owe, including 
the plaintiff's debt. 

(3) That the defendants executed, contrived, and devised the deeds of 
trust (copies of which are filed) of malice, fraud, covin, or collusion, to 
the end and purpose and intent to delay, hinder, and defraud the plain- 
tiff, to prevent their property from being made subject to the payment 
of the plaintiff's debt within a reasonable time, and to secure the enjoy- 
ment to themselves. 

(4) That the defendant Dan Alexander has 100 shares in the State 
Bank of North Carolina, and the said Dan Alexander has conveyed the 
said 100 shares fraudulently, with a view, purpose, and intent as de- 
scribed in third specification. 

But it was the opinion of the court that i t  was not material whether 
the defendants had set forth in the schedule property, money, or effects 
amounting in value to mom than sufficient to pay all the debts they 
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justly and truly owed, including the plaintiff's debt, which issue the 
plaintiff's counsel insisted on submitting to the jury. But supposing 
that to be the case, i t  was, in the opinion of the court, no reason why 
the defendants, being taken on a ca. sa., for a debt contracted in 
1839, might not be permitted to file schedules of their property (503) 
and take the oath. The court was also of opinion that i t  was not 
material whether the defendants, or either of them, were guilty of fraud 
by making fraudulent conveyances of their property to delay, let or hin- 
der the plaintiff in the collection of his money, which issue the plaintiff's 
counsel proposed to be submitted to a jury, and under which he proposed 
to show that, in October, 1840, the defendant Dan Alexander made a 
deed of trust to one William S. Aiexander, including all of his property, 
to an amount much greater than the debts mentioned in the said deed of 
trust, with an intent to hinder, delay, and defraud the plaintiff; and to 
show that, in March, 1841, the other defendant, William S. Alexander, 
made a deed of trust to one Harris, including all of his property, to an 
amount much greater than the debts mentioned in the said deed of trust, 
with intent to hinder, delay, and defraud the plaintiff. But even sup- 
posing such to be the fact, i t  was, in the opinion of the court, no good 
reason why the defendants, taken under a ca. sa. for a debt contracted in 
1839, might not be permitted lo file their schedules, setting out the trust 
resulting to them, and take the oath. Under the direction of the court, 
the following issue was submitted to the jury: "Have the defendants, 
or either of them, concealed any property, money, or effects belonging 
to them or either of them, or held by any person or persons in trust f o ~  
them or either of them? and have they omitted to set forth the same 
in their schedules respectively? and do the scheduIes now filed by them 
respectively set forth and make a full disclosure and discovery of all the 
property, money, and efYects belonging to them, or either of them, or 
property and money held by any person or persons in trust for them or 
either of them?" The jury found the issue in favor of the defendants. 
Whereupon the defendants' counsel moved that they be permitted to take 
the oath; but the plaintiff, being dissatisfied with the opinion of the 
court as to the materiality of the issues proposed by him in addition to 
the issue submitted. prayed an appeal to the Supreme Court, which was 
granted. 

J.  T .  Morehead for p l a i n t i f .  
Iredell  for defendants.  

RUFBIN, C. J. The defendants were arrested upon a capias ad (504)  
aatisfnciendum, at the suit of the plaintiff, and gave bond for 
their appearance, to take the benefit of the act. for the relief of insolvent 
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debtors. Each of the defendants filed a schedule, and gave the proper 
notices of his intention to avail himself of the benefit of the act, and 
moved the court to swear to his schedule and be discharged. On 13 Octo- 
ber, 1840, D. Alexander conveyed to a trustee lands and slaves and a 
number of other chattels, in trust to sell, after I January, 1842, and out 
of the proceeds pay certain debts in  the deed enumerated; and in the 
event of the said debts being paid without a s:de of the property, or that 
any part should remain unsold after paying the debts,-then in  trust to 
reconvey t'o the said D. Alexander. 0; 25 March, 1841, the other party, 
ITT. F. Alexander, made a similar deed, whereby he conveyed lands and 
assigned his debts to a trustee upon the like trusts. Each of the defencl- 
ants annexed to his schedule a copy of the deed of trust by him made 
and in the schedule each assigned "all the interest resulting to him in 
the property, or proceeds of sale thereof, conveyed by the deed of trust, 
of which the copy is filed herewith, after satisfying the debts secured 
thereby." The plaintiff opposed the motion of the defendants, and sug- 
gested that they ought not to be discharged, because the defendants had 
respectively set forth in their schedules property, money, and effects of 
value more than sufficient to pay all the debts they justly owed, includ- 
ing that to the plaintiff. And the plaintiff prayed the court to direct an 
issue to be made up thereon and tried by a jury. But the court refused 
the motion of the plaintiff, because, admitting the suggestion to be true, 
i t  furnished no reason why the debtors should not schedule or assign 
their property in this proceeding and take the oath and be discharged. 

The plaintiff also suggested fraud and concealment of property and 
effects by the defendants; and, particularly, that the deeds of trust made 
by the defendants respectively and referred to in their schedules were 

made with intent to defraud and delay the plaintiff and other 
(505) creditors of the recovery of their debts, to reserve and secure a 

benefit to themselves. And the plaintiff prayed the court to direct 
issues accordingly to be made up as to each of the said deeds, and tried 
by a jury. But  the court was of opinion that it was not material 
whether either of the deeds was fraudulent or not; and, supposing it to 
be so. that it furnished no good reason why the defendants might not be 
permitted to file schedules, setting out therein the trusts resulting to 
them, and take the oath; and therefore the court refused this prayer of 
the plaintiff also. 

The court then directed an issue in  the followinp: form: Hath the - 
defendants or either of them concealed any property, money, or effects, 
belonging to them or either of them, or held by any person in trust for 
them or him, and omitted to set forth the same in the respective sched- 
ules by the defendants filed? And do or do not the said schedules 
respectively set forth and make a full disclosure and discovery of all the 
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property, money, and effects belonging to the defendants respectively, 
or held by any person in trust for them or either of them? Upon that 
issue, the jury found in f a ~ o r  of the defendants; and the plaintiffs, 
being dissatisfied with the opinions of the court before mentioned, ap- 
pealed. 

Upon the first point made at  the trial, this Court entertains the same 
opinion his Wonor gave. I t  is said, on the contrary, that the terms of 
the oath, and all the provisiom of the act, taken together, show that only 
the case of a debtor who is insolvent was in the contemplation of the 
Legislature; and therefore a person who is able to pay his debts, and 
puts into his schedule more property than will pay all of them, is not 
within the act. I t  is very dear  that no other case was thought of but 
that of insolvency, because it was not expected that any person fully 
able to pay all his debts would apply to take the benefit of the act. But 
there is nothing to prevent one in that situation doing so, should he 
happen to be under the necessity of making the application as the means 
of being enlarged from imprisonment. The oath is that the schedule is 
true and that the debtor has not "any other estate," of the value of the 
debt. The object of the law is to enforce the surrender of all the debtor's 
property, so that the debt may be paid altogether, or as far  as the 
property will go. When the surrender of all is made, whether (506) 
that be little or much, the debtor is to be enlarged. And it cer- 
tainly never can be imputed as a crime to the debtor, for which he is to 
be continued in prison, that he has surrendered too much property- 
more than will pay all his debts. I t  will not, indeed, often occur, but a 
case may easily be conceived where a stranger, whose property was in a 
distant country and unknown here, might find the surrender of it the 
only means of escaping the jail, because he could not immediately find 
a purchaser. It is not uncommon where the system of bankruptcy is 
established, that although the debtor could not immediately command 
his money, and so was properly declared bankrupt, for not punctually 
paying his debts, yet his estate, when got in by the assignees, pays 20 
shillings in the pound and leaves a surplus for the bankrupt himself. 
The proceedings under our act upon scheduled property are of the 
nature of an assignment in bankruptcy; and the same principles are 
applicable to both in the point now under consideration. 

Upon the next question, the opinion of this Court differs from that of 
his Honor. The fourth section of the act for the relief of insolvent 
debtors, Itev. St., ch. 58, requires the debtor "to set forth an exact 
account of his estate and all other circumstances relating thereto," and 
by section 11 all the estate, effects, and debts contained in the schedule 
are vested in the sheriff, who is to sell the estate and collect the moneys 
and pay the whole into court, to be distributed among all the creditors, 
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as mentioned in the next section. I t  is to be remembered, also, that sec- 
tion 10, which gives the issue to the creditor, enacts that if the jury 
finds any fraud or concealment of effects, the debtor shall be adjudged 
to be inlprisoned until he make a full and fair disclosure by filing a new 
schedule; and then, by giving a new notice, he may a t  the next court 
take the oath and be let out of prison. This last provision was intro- 
duced by the act of 1830; that oi  1822 having left i t  uncertain how long 
a person found guilty of a fraud might be kept in jail, or whether he 
could be discharged at  all as an insolvent. The nrovision as now exist- 

L. 

ing shows a just reprobation and denounces a reasonable penalty 
(507) on dishonest practices in debtors. They are not entirely deprived 

of the privilege of being discharged by taking the oath of insol- 
vency; but they are only admitted to that privilege a t  the end of an 
imprisonment from one term of the court to the other, and then unon 
filfng a true and unimpeached schedule. I n  the present case, therefore, 
the plaintiff had a right to impeach the schedule for the twofold pur- 
pose of praying his debtors, if found guilty of fraud and of not giving 
exact account of their estate required by the act, into the custody of the 
sheriff, there to remain until the next court, as a just punishment for 
their covin; and also of having all the estate which ought legally to be 
applied to the satisfaction of the plaintiff and the other creditors vested 
in  the sheriff for that purpose. Now, this can only be effected by having 
a new schedule and including therein the property omitted in the first 
or fraudulently conveyed or c~ncealed. For the statute does not merely, 
upon the finding of the fraud, vest in the sheriff the property in respect 
to which the fraud has been found: but it vests in the sheriff "all the 
lands contained in the schedule, and'all the goods and chattels and debts 
and demands set forth and described in the schedule." Hence, only those 
interests particularly scheduled vest in the sheriff, or inure to the benefit 
of the creditors. And hence, also, the necessity of a new schedule after 
fraud found, and a new issue on it. Then it remains to be considered 
what interests or estates ought to be scheduled. Upon that point the 
Court is of opinion, both from the reason of the thing and from the par- 
ticular provisions of the statute, that the schedule ought to disclose every 
interest which would have been liable to the creditor on fi. fa., or ought 
in law or equity to be subject to the creditor's demand. I f ,  therefore, 
the debtor has made a deed of trust in fraud of some of his creditors, it 
is not sufficient that the schedule should contain the result ing t rus t  of 
the maker of the deed. I f  the deed is fraudulent, it is void as against 
the creditor, and he is not confined to the resulting trust, but may take 
the property, the corpus itself. Here the debtors have scheduled only 

the resulting trust, which affirms the other trusts to be bona fide 
(508) and good, and is an assignment of the surplus only after all the 
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other purposes of the deed have been answered. And that was right, 
supposing the deeds of trust to be hona Jide and valid conveyances. 
But they may not be, and the plaintiff tenders an issue that they are 
not ; and if they be not, then the schedule ought to set forth the property 
itself as being in  the debtor, notwithstanding the deed made by him. 
The property, i t  is true, is not in him, as between himself and his alienee; 
but i t  is in him for the purposes of his creditor, and therefore ought to 
be inserted in  the schedule, that the sheriff, as his assignee by operation 
of law, may bring an action against the debtor's alienee to try the valid- 
i ty of the deed. This will be the clearer if we suppose that instead of 
a deed of trust, this were an absolute deed, and found by the jury, on an 
issue, to be fraudulent. I n  that case the statute says the party shall 
make a new schedule, and be imprisoned until he shall make it. Why 
is i t  to be made? Unq~~estionably, for the purpose of including in it, 
among other things, the property fraudulently conveyed, and omitted in 
the former schedule; so that, under the new assignment, the sheriff may 
assert a right to that property for the benefit of the creditors. Under 
the schedule as i t  is, the sheriff can only claim to be assignee of the 
resulting trust. Whereas, if the deed be fraudulent, the whole property 
as conveyed by the deeds ought to be taken away from the trustees and 
vested in the sheriff. I f  this were not so, a voluntary and fraudulent 
conveyance would be affirmed as against creditors, nieyely upon th* 
ground that the fraudulent donor was bound by his deed, and took the 
oath of insolvency without including that property i11 his schedule; 
which, we think, cannot be. I t  is ailalogous to the common case in Eng- 
land of an assignee in  bankruptcy recovering property which the debtor, 
in contemplation of bankruptcy, passed to a favored creditor in fraud 
of the rights of the other creditors under the bankrupt law. The con- 
veyance being in fraud of law, which provides for an equal distribu- 
tion of the bankrupt's estate, it is held to be void; and, although the 
debtor could not recover the property conveyed by him, his assignees 
may. The same law must be here, and for the like reason. Therefore, 
assuming the deeds to be fraudulent, as his Honor did, the de- 
fendants could not be discharged upon an assignment of their (509) 
resulting trusts, but should hare been sequired to assign the 
estates conveyed in the deeds; and, to ascertain the true character of 
those conveyances, the plaintiff had a right to have an issue tried as ten- 
dered by him. 

I t  is true, perhaps, the jury might have found all that was necessary 
for the plaintiff upon the issue as framed by the court. But, i t  must be 
supposed the court gave to the jury by way of instructions the same 
opinion which was delivered on the plaintiff's motion for a special issue 
on the deeds, and, therefore, that the same error pervaded the trial 
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throughout. Under this view of the case, therefore, we deem it proper 
to reverse the decision, and direct the verdict to be set aside and a venire 
de novo to try the issue before made up, with liberty to the plaintiff to 
have the other issue, before asked by him, also tried, and such others as 
the Superior Court may further allow. 

PER CURIAM. New trial. 

Cited: Hutton v. BeZf, 28 N. C., 287; A d a m  v. Beaman, 48 N.  C., 
145; Edwards v. Sowell, 150 N. C., 717. 

DEN EX DEM. CORNELIUS FLYNN v. JOHN W. WILLIAMS. 

1. Where one who has an estate of inheritance in possessiorz-, as, in this case, 
a fee condittonal, the condition being that i f  he died without leaving issue 
living at his death, the estate should go over, and sells the same, and 
binds himself and his heirs in a general warranty: his heirs are bound, 
whether the warranty be lineal or collateral, and whether they have 
assets by descent or not. 

2. A purchaser at an execution sale acquires no other o r  further title than 
the defendant in the execution had at the time of the sale. 

(510) EJECTMENT, tried at  Spring Term, 1841, of BEAUFORT, before 
Bailey, J .  The lessor of the plaintiff claimed title under a deed 

datcd 14 September, 1826, from Joseph R. Hanrihan to said lessor, and 
proved that, in 1838, the defendant renked the turpentine boxes on the 
said land from Joseph R. Hoyle, who professed to act as the agent of 
the heirs of the said Joseph R. Hanrihan, the said Joseph being then 
dead; and proved further, that the defendant was in  possession of the 
land at  the issuing of this writ. The lessor of the plaintiff offered in 
evidence the will of Walter Hanrihan, by which an estate was limited to 
William K. Hanrihan, upon a contingency therein mentioned. The will 
was proved at May Term, 1823, of Beaufort County Court, and so much 
of i t  as relates to this question is as follows: "I give and devise to my 
son, Joseph R. Hanrihan, all my possessions on Blount's Creek, etc." "In 
case my son, Joseph R. Hanrihan, should leave no issue at the time of 
his death, I then devise the aforesaid lands, already given him, to my 
son, William K. Hanrihan." The lessor of the plaintiff also proved that 
William R. Hanrihan, named in the said will, died in  1834; that Joseph 
R. Hanrihan was the sole heir of the said William, and that the said 
Joseph died in 1837, leaving no issue. The defendant then offered in 
evidence a judgment obtained a t  Fall  Term, 1836, of Beaufort Superior 
Court of Law, for $800, by Andrew Christie, against the said Joseph 

382 



N. C.] JUNE TERM, 1841. 

FLYNN v. WIUIAMS. 

R. Hanrihan, in a suit which was pending in said court at the date of 
the deed from the said Joseph to the said Flynn, upon which judgment 
execution issued, under which the lands in question were sold and bought 
by said Christie. I t  appeared that the fee-simple value of the lands 
conveyed by said Joseph to the lessor of the plaintiff, at the time of said 
conveyance, was $6,600, and their annual value between $500 and $600. 
The consideration expressed in the deed to Flynn was $530. The suit of 
Christie was brought to recover damages for an assault and battery. 

The defendant contended that in law the deed to Flynn, of September, 
1826, was fraudulent, on account of the inadequacy of the consideration, 
and requested his Honor so to instruct the jury, which instruction 
was declined. The defendant further contended that the said (511) 
deed did not convey the fee simple in said lands, but that the 
estate of Flynn therein ceased by the death of Joseph R. Hanrihan; the 
said deed was fraudulent, and therefore defendant was not estopped to 
show that the title of Joseph R. Hanrihan was divested out of the lessor 
of the plaintiff by the judgment, execution, and sheriff's deed to Christie. 
I t  was proved that after the deed to Christie, towit, in 1828, the lessor 
of the plaintiff surrendered the possession of the said lands to the agent 
of Christie; and the judge was requested to charge that thereby the pos- 
E ~ S S ~ O ~  was changed and was in Christie, hence the lessor could not 
recover in this action. The subscribing witnesses to the deed from 
Joseph R. Hanrihan stated that no money was paid, as far as they 
knew, as a consideration for the said conveyance. The defendant con- 
tended further, that a demand of possession before action brought should 
be shown. 

His Honor charged the jury that if the defendant claimed under the 
heirs of Joseph R. Hanrihan, as stated herein, he was estopped to allege 
that the deed from the said Hanrihan to the lessor af the plaintiff was 
fraudulent as against Christie, and further, could not show that the title 
was in Christie, because he deduced no title from Christie to himself. 
His Honor instructed the jury that, upon the death of William K. Han- 
rihan, the fee simple in the said land vested in the lessor of the plaintiff; 
and that the said Joseph R. Hanrihan and his heirs, and those claiming 
under him, were estopped to deny the same, and that no demand of pas- 
session was necessary, if the defendant claimed title in himself. His 
Honor further charged the jury that the defendant could not avail him- 
self of this surrender of possession, because he did not claim under 
Christie. Under these instructions, the jury found a verdict for the 
plaintiff; judgment was rendered thereon, and the defendant appealed 
to the Supreme Court. 
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N o  counsel for plaintif f .  
J .  H. B r y a n  for defendant .  

(512) DANIEL, J. This was an action of ejectment. Walter Hanri- 
han devised the land in controversy to his son, Joseph R. Hanri- 

han; the testator in his will then says: "In case my son Joseph R. Han- 
rihan leave no issue a t  the time of his death, I then devise the aforesaid 
land, already given him, to my son William K. Hanrihan." Joseph R. 
Hanrihan, in  1826, conveyed the land in fee, by deed of bargain and 
sale, to the lessor of the plaintiff, and bound himself and his heirs by 
general warranty. William died in 1834, and Joseph was his only heir 
a t  law. And Joseph died in 1837, without issue. The defendant on the 
trial contended that, as Joseph had but a conditional fee at the time he 
made the conveyance to the lessor of the plaintiff, the executory devise 
in fee over to William, which descended on Joseph, in  1834, on the 
death of William, did not pass by the said deed to the lessor of the 
plaintiff, but became vested in the heirs at law of Joseph, when he died 
without issue, in  1837. The judge was of the opinion that the deed of 
1826 operated as an estoppel to the heirs of Joseph, and that they had 
no title. We will not now stop to inquire whe;ther the estoppel, by force 
of the deed of 1826, extended any farther than the measure and extent 
of the estate which the bargainor then had in the land, as we are of the 
opinion that the heirs of Joseph are certainly rebutted by the warranty 
which descended on them. A lineal warranty is where the heir derived, 
or might by possibility hare derived, his title to the land warranted, 
either from or through the ancestor who made the warranty. Littleton 
S., 703, 711; 2 B1. Corn., 301; 1 Shep. Touch., 336 (Preston's Ed.). 
And in  all cases of a lineal warranty, if the right of the estate to be 
barred be the right of an estate in fee simple, i t  is a bar with or without 
any assets; for the rule is that, as to him that demandeth fee simple by 
any of his ancestors, he shall be barred and bound by lineal warranty 
that doth descend upon him, unless he be exempted by some statute. 
1 Shep. Touch., chs. 337, 338. I n  this case i t  is the fee simple that is 
barred by the warranty descended on the heirs. But suppose it be said 
that, as the limitation over to William never vested in Joseph, the 

claimants are heirs of William as to the land which vested in 
(513) them on the death of Joseph, without issue (a question we do not 

decide), still, if the warranty be either lineal or collateral, the 
heirs here to the land are also heirs to the warranty, and they are barred 
either with or without assets; as Joseph, at the time the deed was made, 
was in possession2 having an estate of inheritance in the land, he had 
a fee  conditional.  By the statute of 4 Ann. C., 16, all collateral war- 
ranties, made by tenants for life, and persons not having an estate of 
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inheritance 212 possession, shall be void against the heir. But  if 8. be 
in  tail in possession, remainder to B., his next brother, and A. makes a 
feoffment or levies a fine, with walranty from him and his heirs, and 
die without issue, this is a collateral warranty, which shall bar B., not- 
withstanding the statute, though no assets descend. 1 Shep. Touch., 
341 (note 23, by Preston). And whether the warranty be lineal or c01- 
lateral, the heirs in  the present case are rebutted and forever barred, 
with or without assets. 

Second. The defendant also contended that the title to the land was 
in one Christie. H e  offered evidence to show that at  the time Joseph 
R. Hanrihan executed the deed to the  lai in tiff, Christie had a suit for 
assault and battery pending against him; that Christie obtained a judg- 
ment, issued an  execution, levied on this land (alleging that it had been 
conveyed to defeat his recovery), had it sold, became the purchaser; that 
the sheriff executed to him a deed, and that the present lessor of the 
plaintiff surrendered to him the possession. The judge was of the 
opinion that, as the defendant claimed under the heirs of Joseph R. 
Hanrihan, he was estopped to allege that the deed was fraudulent as 
against Christie; and, further, that he could not show that the title was 
in  Christie, because de deduced no title from Christie to himself. With- 
out examining these positions, i t  is enough to say that the evidence so 
offered was altogether immaterial; for, assuredly, Christie could not 
acquire under his purchase any other or further estate than Joseph R. 
Hanrihan, the defendant in the execution, then had; and this estate was 
wholly at  an end when the said Hanrihan died without issue. 
PER CURIAM. N o  error. 

Cited: S .  c., 29 N. C., 39; Arrington v.  Screws, 31 N. C., 43; Bad- 
ham a. Cox, 33 N. 0.) 459; Spruill v. Leary, 35 N. C., 227; Spm211 v. 
Leary, ib., 415; M a t  v. Raper, 81 N. C. 334; Threadgill v. Redwine, 
97 N. C., 245; Gentry v. Callahan, 98 N. C., 449. 

Overmled: Myers v. Craig, 44 N. C., 172. 
Dist.: Whitesides v. Cooper, 115 N. C., 577. 

JOHN NEWLIN v. RICHARD FREEMAN ET AL. 
(514) * 

1. The probate of a will of lands by a married woman cannot be had in the 
county court. 

2. A married woman can only make an appointment in the nature of a will 
of real estate, under a power of appointment specially given in some deed, 
and that appointment the courts of equity have alone the jurisdiction to 
determine on and enforce. 
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3. But a married woman, by her husband's consent, can make a will of her 
personal property. 

4. And where he has covenanted in a marriage settlement that she may make 
such will, but withholds his consent from the particular will she makes, 
this is still her will as to personal property; sufficient, at least, to repel 
his right of administering, and to authorize the granting of administra- 
tion to her appointee, with the will annexed. 

5. In case of appointments, authorizing married women to make a will of per- 
sonal property, the appointment must be proved as a will in the proper 
court, and then is regarded in all courts as a will. 

DEVISAVIT VEL NON, tried at  Sprig Term, 1841, of ORANGE, before 
Pearson, J., between John Newlin, who propounded the paper-writing 
as the last will and testament of Sarah Freeman, and Richard Freeman 
and others, who entered a caveat thereto. I t  was admitted that Sarah 
Freeman, a t  the time of making the supposed will, and up to the time 
of her death, was the wife of Richard Freeman, one of the caveators. 
I t  was also admitted that marriage articles had been executed by them 
before their intermarriage, by which, among other things, it was stipu- 

lated, "that the said Sarah shall have, use, possess, and enjoy all 
(515) her property of a personal nature, consisting as well of the 

negroes now in possession as those which may hereafter come 
into existence of their increase, with her choses in action of every kind 
and description, free from any molestation or hindrance from him or 
any person claiming under him;  and also the hire of the said negroes 
and the accruing interest upon the said choses in action. And the said 
Richard Freeman doth further covenant and agree tha t  the said Sarah  
shall have full power and a u t h o d y  t o  dispose o f ,  duzLring said coverture, 
t h e  whole or  a n y  part or  portion o f  said property, by  deed or will .  And 
the said Richard Freeman doth further covenant and agree to and with 
the said Sarah to relinquish, and by these presents doth relinquish, all 
right which he may or might by the laws of the country possess in case 
hi survive the said Sarah, to succeed to her personal property as her 
next of kin." "And i t  is further agreed by the parties hereto, that the 
said Sarah shall have full power and authority, during coverture, and 
by her last will and testament, to dispose of her said lands to whom- 
soever she shall choose; and, in  case of failure by said Sarah to make 
such disposition by her last will and testament, such land upon her 
death shall descend to her heirs." These articles were duly proved and 
recorded. The counsel for the caveators insisted that the said Sarah 
could not in law make a will disposing of either real or personal prop- 
erty. I t  was thereupon agreed that this question should be reserved, and 
the issne submitted to the jury, free of this difficulty, and if the jury 
found the issue in favor of the caveators, the verdict should be so 
entered; but if the jury found the issue in favor of John Newlin, the 
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verdict should be subject to the question reserved, which should be pre- 
sented by a case agreed. The plaintiff proved by the two subscribing 
witnesses to the will the formal execution thereof; that they signed the 
paper in  her presence and a t  her request; that she signed in their pres- 
ence and acknowledged the paper to be her will; and that she was then 
of sound mind. The said witnesses proved that Newlin requested them 
to go up to Freeman's; that Richard Freeman, the husband, was 
absent; that neither witness read the paper or knew what i t  con- (516)  
tained; that it was so folded down that they could not read its 
contents; they had known her a long time, but had no intimate acquaint- 
ance with her;  and one of them was asked by her, a year or more before 
that; if he would witness her will and keep i t  secret-she enjoined 
secrecy on both at  the execution. 

The defendants then offered evidence to show that the will was written 
at  Newlin's; that no one was present a t  the time but Newlin and the 
witness, Mr. Jackson, who wrote the will; that Newlin dictated the 
whole of the will; that the witness who wrote the will had received no 
instructions from Mrs. Freeman for the writing of a will, or this one in - 
particular, nor after the will was written did he ever speak to Mrs. Free- 
man, nor she to him, on the subject of her will. The defendant further 
offered evidence showing that Sarah Freeman could not read English, 
nor write the language-; that she was a German woman and could 
read German; that she was ignorant-and one witness, Dr. James Webb, 
said she could be easily imposed on by one in whom she had confidence; 
that she was 65 or 70 years of age; that she and her husband, Richard 
Freeman, lived together on terms of affection; that she had declared, 
before making the will and afterwards, that when she was dead her 
negroes should be free, and serve no one. 

The plaintiff then introduced two other wills, written by Newlin for 
the supposed testatrix, previous to her marriage with Freeman and dur- 
ing her widowhood, devising and bequeathing her whole estate to New- 
li< and proved further, that she had great pecuniary confidence in New- 
lin. and intrusted him with the management of all her funds. The sub- 
scribing witnesses to the wills introduced had never heard them read nor 
knew what they contained. Newlin was a member of the Quaker So- 
ciety. Mrs. Freeman had always said that i t  was the intention of her 
former husband and herself to set the negroes free, and send them to a 
free State or country; that she could not do that, and she intended to 
give them to some steady old Quaker, who would not own slaves, 
and that both she and her first husband had repeatedly declared (517)  
that their relations never should have their property; she was 
of a fixed and decisive character; she was never heard by these witnesses 
to speak of her disposing of her property after she married Freeman. 
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The defendants then proved by Freeman and Crawford that she had 
said she intended to give a part of her land to one of the sons of Richard 
Freeman, her husband, and another part to a young man named Craw- 
ford, whom she had raised, and the personal property, with the excep- 
tion of her slaves, to her husband; that her slaves should not belong to 
any one, but go free. 

His-Honor charged the jury, in substance, that if the execution of the 
will was obtained by undue influence, by fraud or imposition, they would 
find in favor of the defendants; that what amounted to such fraud, 
undue influence, or iillposition as would be sufEcient to set aside a will 
were questions of law for the court, and the court then explained these 
terms to the jury; that whether such fraud, influence, or imposition had 
been made out were questions of fact for the jury; that it was not neces- 
sary to have direct proof, but it was sufficient if, from the evidence, the 
suggestions and arguments of counsel, and their own sense and observa- 
tion and knowledge of human nature, the jury mere satisfied as reason- 
able men that the paper-writing had been obtained by undue influence, 
fraud, or imposition; that after the formal requisites of a will had been 
proved, it was then for the caveators to make out undue influence, fraud, 
or imposition; that the existence of these facts, like every other fact, 
must be proven, either directly or by such circumstances as mould satisfy 
the jury of their existence. The jury found, upon the issue submitted to 
them, that the paper-writing was the last will and testament of Sarah 
Freeman, deceased. 

The defendants' counsel then moved for a new trial, alleging errors in 
the instructions of the judge upon the questions of fraud, undue influ- 
ence, and imposition; for, although they admitted the definitions of 
those terms by the court were satisfactory, his Honor ought to have 
instructed the jury that if they believed from the evidence that under 

the circumstances of the case a fraud was easily practicable, they 
(518) might say they were not satisfied one was not practiced, and 

thence infer its existence unless the contrary be clearly shown; 
that i t  was in  the power of the jury, and it might, as reasonable men, be 
their duty, for fear of fraudulent practices and in  prevention of them, 
to find a fraud or give a verdict such as they would if they had found a 
fraud where there is a defect of proof to negative i t ;  that his Honor 
did not inform the jury of the full extent of their power over the paper- 
writing offered as a will, for, as they insisted, in wills the jury had more 
liberty to infer fraud than in other cases. His Honor refused to grant 
the motion for a new trial. 

The question reserved was then presented by this case agreed. Some - 
short time before their intermarriage the said Richard and Sarah exe- 
cuted under their hands and seals articles of marriage agreement, the 
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contents of which, so far as they regard this case, have been already 
stated. Afterwards, in 1835, the said Sarah, being then under coverture, 
executed the paper-writing found by the jury to be her last will and tes- 
tament, which purports to dispose of both real and personal estate, 
which estate, as well the personal as the real property, is the property 
reserved to her by the articles of agreement; that at the time the said 
Sarah executed the said paper-writing the said Richard, her husband, 
had no privity or knowledge of the same, and that the existence of the 
said paper-writing did not come to his knowledge until in  1839, a few 
days after her death, when the said Richard objected to the same and 
continued objecting up to the time i t  was offered for probate, when 
he and the others, the heirs at  law of the said Sarah, entered their 
caveat. Sarah Freeman never had a child. 

As to the personal property, the court was of opinion that Richard 
Freeman, having given to the said Sarah the power to dispose of the 
personal estate, to which he would otherwise have been entitled by the 
marriage, was barred by the marriage articles ; and that it was according 
to the course of the court to admit the paper-writing to probate as the 
foundation of further proceedings in equity. It was thereupon con- 
sidered by the court that the paper-writing be admitted tq probate as the 
last will and testament of Sarah Freeman, disposing of the per- 
sonal estate therein mentioned, and that the same be so certified (519) 
to the county court. 

As to the real property, the court was of opinion that fernes covert, 
being excepted in the statute of Henry VIII. ,  had no power to devise 
real estate, and that the heir3 a t  law, not being parties, were of course 
not affected by the marriage articles. I t  was therefore considered that 
the paper-writing, so fa r  as it disposes of real estate, should not be ad- 
mitted to probate as the last will and testament of Sarah Freeman, dis- 
posing of real estate therein mentioned, and that the same be so certified 
to the county court. 

With which judgment, as to the personal estate and the refusal of the 
motion for a new trial, the caveators being dissatisfied, prayed an appeal 
to the Supreme Court. From the other part of the judgment the plain- 
tiff appealed. 

Waddell for plaintiff 
XauncFem, contra. 

GASTON, J. We are of opinion that none of the exceptions urged by 
either of the parties to the judgment below can be sustained, and that 
the law has been fairly expounded and correctly administered upon the 
trial. 

389 



I N  T H E  SUPREME COURT. [23 

The instrument upon which the issue was made up could not be found 
a will of lands, because the supposed testatrix was a married woman, 
and therefore in'law incapable of devising lands. By the common law 
of England, after the conquest, lands could not be devised; but the 
Statute of Wills, 32 H. VIII. ,  ch. 1, explained, because of abundant cau- 
tion, by Stat. 34 H. VIII. ,  ch. 5, enacted that all persons seized in 
fee simple (except femes covert, infants, idiots, and persons of nonsane 
memory) might devise to any other person, except bodies corporate, two- 
thirds of their land held in  chivalq, and the whole of those holden in 
socage. This was the law brought over to this country by our ancestors, 

and, as all tenures here before the Revolution were by free and 
(520) common socage, this power of devising applied to all lands within 

the colony. Many laws have since the Revolution been enacted 
by our Legislature on the subject of devises, but none extending or 
abridiug the power of tenant in fee simple, such as it existed at  the 
Revolution. A married woman, neither in  the country of our ancestors 
nor with US, ever had capacity to devise. It is true that she might by 
means of a power, properly created, appoint a disposition of her real 
estate after death, which power must be executed, like the will of a feme 
sole, and is subject very much to the same rules of construction. But 
the act, if good, is valid as an appointment  under a power, and i t  is not 
a devise; for to hold i t  such would be to give to a married woman a 
capacity which she did not possess at  common law and which no statute 
has conferred upon her. The question here submitted, so far  as the 
lands of the testatrix were concerned, was not whether a valid appoint- 
ment had been made, for tha t  question could not thus be tried; but 
whether the paper-writing produced was a good will. No finding of the 
jury in this case, nor adjudication thereon, can prevent the propounder 
of this will from setting up the disposition of the lands, contained in it, 
as an appointment in  equity, should he think proper to bring it forward 
as such, before the proper tribunal, against the proper parties. When 
thus preferred, its validity as an appointment may be tried as such 
court shall direct, but not until then. Very different, however, is the 
law on the subject of the disposition of personal estate to take effect 
after death, by what is properly called a testament. Whatever fluctua- 
tions in  the law might have existed upon the subject of testaments at an 
early period, a general power to dispose of chattels by testament existed 
long before the statute of wills, in every part of England, except in the 
province of York, the principality of Wales, and the city of London, 
where by custom, if the testator had wife or children, the power was 
restricted to a part only of the testator's goods. The validity of a testa- 
ment was by the law a question exclusively for the determination of the 
ecclesiastical tribunals, and these tribunals, in  passing upon that ques- 
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tion, were governed principally by rules drawn from the civil (521) 
law. They held that a married woman, by her husband's license, 
might make a testament, and where he had covenanted on marriage to 
allow her that license, but withheld i t  from the particular will in ques- 
tion, i t  was still her testament, sufficient at  least to repel him from the 
right of administering on her effects, as he was entitled to do in case of 
intestacy, and to authorize the granting of administration to her ap- 
pointee cum testamento annexo. So exclusive is the jurisdiction of these 
courts over the subject-matter of testaments, that when a power is 
secured to a married woman of making an appointment of personal 
estate by will, no court can give effect to an appointment under that . 
power until the writing purporting to contain t l e  appointment has been 
first proved in the proper ecclesiastical court as a will. And when i t  
has received this p iba te ,  and unless this probate be called in, all other 
courts are bound to regard the writing so proved as a will. Ross v. 
Ewer, 3 Atk., 160; Cothay v. Sydenham, 2 Bro., 302;  Rich v. Cockell, 
9 Tres., 369; Stevens v .  Bagwell, 15 Ves., 139; Douglas v. Cooper, 3 ;  
Xd.ne v. Xeene, 378, 9 Con. Ch., 85. Such is the law which obtained 
here upon the first colonization of this country. Instead of the ecclesi- 
astical courts, other courts were invested with jurisdiction over testa- 
ments; but the change of jurisdiction left the law of testaments un- 
altered. Who can make a testament, what is a testament, the necessity 
and effect of probate of a testament, are all questions to be decided by 
that law, having regard to the modifications thereof which may have 
been made by legislative enactments. We know of none such affecting 
the question now under consideration. Harcey v .  Lh i th ,  18 N .  C., 186. 

I t  has been urged as an objection to his Honor's instructions, that 
therein he omitted to inform the jury that, because of the facility with 
which a fraud might be practiced upon a testator under circumstances 
like to those shown in the case before them, and because of the danger of 
such frauds being practiced with impunity, unless a jury should 
infer fraud from the concurrence of many suspicious circum- (522) 
stances, and defect of evidence to repel the inference, they ought 
not to require absolute proof of fraud. But to this objection it is a con- 
clusive answer that no such special instruction appears to have been 
prayed upon the trial, and the want of it is first brought to notice upon 
the motion for a new trial, when it was urged as a reason in favor of 
such motion. But, moreover, it is not in~proper to add that this, which 
is insisted on as a fit matter for a special instruction, is an argument 
proper to be addressed to the discretion of the jury as rational men, and 
not a principle of law to be given to them in charge. Downey v. Mur- 
pRey, 18 AT. C., 82. I t  is to be presumed that as an argument it was 
urged to the jury; and if so, it was not the duty of the judge to repeat 
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it. But if  t h e  fac t  be t h a t  the  counsel failed t o  u rge  it, t h e  province of 
t h e  judge was not t o  supply arguments f o r  e i ther  party. H i s  d u t y  is  
fulfilled if h e  "state i n  a f u l l  a n d  correct manner  t h e  facts  given i n  evi- 
dence, a n d  declare and  explain t h e  law arising thereon." Rev. St., ch. 
31, sec. .136. Noth ing  appears  on  the  record to  w a r r a n t  a belief, o r  
doubt  even, t h a t  th i s  was n o t  done. 

T h e  judgment mus t  be  affirmed. A s  both parties appealed f r o m  the 
judgment of t h e  Superior  Court,  a n d  t h a t  judgment is  affirmed in toto,  
we do no t  adjudge costs i n  t h i s  C o u r t  t o  either. I f  t h e  clerk's costs have 
not  actually been paid, h e  m a y  collect them b y  execution under  t h e  pro- 
visions of see. 24, ch. 105, Rev. Statutes. 

PER CURIAX~. Affirmed. 

Cited: Whitfield v. Hurst, 38 N. C., 244. 

JOHN L. BETHEA, ADMINISTRATOR OF SUSANNAH ROBINSON, DECEASED, 
v. ALEXANDER McLENNON. 

1. The proceedings on an inquisition of lunacy are  not void because no affi- 
davit accompanied the petition to the court, nor because the alleged luna- 
tic was not present a t  the time of taking the inquest, nor because the 
jury, in  their inquisition returned to the court, find that "he is lunatic 
and idiotic," they having also found that "he is of nonsane memoryw- 
the former words to be rejected a s  surplusage. 

2. I t  is generally proper that an affidavit should accompany the petition, but 
this is a matter for the discretion of the court to whom the petition is 
addressed. 

3. The alleged lunatic has a right to be present a t  the inquest; and if this 
right is denied him, it  is a good cause for setting aside the inquisition. 

4. But when an inquisition, taken by order of a court of campetent jurisdic- 
tion, is returned to and confirmed by the court, i t  is to be respected, like 
other judgments of a court, until i t  be reversed or superseded. , 

5. In an action of detinue the defendant may be permitted to plead, as  a plea 
since the last continuance, the death of a slave named in the declaration; 
and in such a case the jury should be instructed that  if such death has 
happened while the slave was i n  the defendant's possession and without 
his fault, they should not include any part of the value of the slave in 
the estimate of damages; but if i t  has happened because of ill-treatment 
or culpable neglect, or after a disposition of the slave by the  defendant, 
they may include the value in such estimate. 

6. Evidence ought not to be received of the alleged death, unless the matter 
be specially presented by a plea; and this plea may be received, if prop- 
erly verified, a t  any moment before the verdict is  rendered. 
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8. In trover, the death of a slave converted does not affect the plaintiff's right 
to recover his value because by the conversion the defendant made him 
his own. 

9. No agreement of the parties can confer on the Supreme Court a jurisdic- 
tion to render any other judgment than what in law appears to them' 
ought to have been rendered in the Superior Court. 

DETINUE for sundry slaves, tride at  Fall Term, 1840, of CUM- (524) 
BERLAND, before Settle, J. It was proven that the slaves were 
once the property of the plaintiff's intestate, but the defendant claimed 
them under a deed made by the said intestate to the defendant. It was 
insisted by the plaintiff that at  the time of making the said deed his 
intestate was non compos mentis. As a part of his proof, the plaintiff 
relied upon an inquest of lunacy, a copy of the ~roceeding on which was 
produced. To this the defendant objected, as being irregular and void. 
(The copy, so fa r  as the objections apply to the proceedings, is hereto 
annexed.) The objections were overruled and the proceedings received 
by the court as p&ma fmie evidence that the plaintiff's intestate was 
non compos menti8 a t  the period of the said finding, and so continued 
until the contrary should appear; but that i t  was only prima facie evi- 
dence at  .any period, and that the defendant was, notwithstanding, per- 
a i t t ed  to controvert the finding of the jury in the inquest of lunacy, and , 

to show that, a t  the time of tbis alleged conveyance, the plaintiff was of 
sound mind. And the jury was charged accordingly. The jury were 
further charged that, if they believed the plaintiff's intestate non compos 
mentis at the time of making the deed, the plaintiff was entitled to re- 
cover. On this point his Honor adopted the definition of lunacy, idiocy, 
and non compos mentis as laid down in  the authorities read by the de- 
fendant's counsel; but, in  the process of illustration of what constituted 
the sane mind, the possession of which rendered a person competent to 
convey' his property or make a contract, he made use of these wo~ds :  
"It was such an one as was capable of making a discreet and prudent I 

disposition of his or her property," but said, also, that no weakness of 
mind, short of lunacy, idiocy, or non compos mentis, was sufficient to 
render invalid the acts of the plaintiff's intestate, if no fraud existed in  
the factum of the execution, for that the law did not measure the size of 
men's intellects; and, although a man might be dull or stupid, yet if he 
was not of an insane mind or non compos mendis, his acts were valid. 
A verdict was rendered for the plaintiff under the charge, and a rule 
for a new trial for the admission of improper testimony and misdirec- 
t,ion being overruled and judgment rendered for the plaintiff, the 
defendant appealed to the Supreme Court. (525) 
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I And if the Supreme Court should refuse the defendant a new trial and 
should a 6 r m  the judgment of the court below, i t  is agreed by the parties 
that, as to the slave Lewis, who died during the term and pending the 
trial, this matter should be considered as pleaded puis darrein continu- 
ance, or in  such other form as would have rendered the fact of the death 
of the said Lewis available to the defendant. And it is further agreed 
that the court, as to that part of the case, may render such judgment as  
ought to be rendered were the point properly presented sand the action 
brought for that slave alone. But this agreement is  not to affect or in 
any way interfere with the plaintifl's verdict and judgment, so far as re- 
gards the other slaves sued for in  this action. 

I COPIES OF THE RECORD I N  THE INQUISITION O F  LUNACY. 

T o  t h e  T'VomhipfuC Justices of Ct~mberZard County  Court:  
Tho petition of Lewis Robinson humbly shows that his sister, Susan- 

nah Robinson, an inhabitant of said county, is now about 60 years of 
age, and that from her infancy she has been subject to great bodily in- 
firmity, caused by a stroke of palsy which paralyzed her right side; that 
from this cause and old age combined, she is now %on compos rnentis 
and incapable of managing her estate and business; that she has prop- 
erty, consisting of lands and negroes, and from her imbecility of under- 
standing is wasting and destroying her property. Your petitioner there- 
fore prays that a jury may be ordered to ascertain whether she is corn- 
pos ment is ,  or capable of managing her affairs and estate. 

HENRY, for Petitiomer. 

An order was thereupon directed to the sheriff, requiring him to sum- 
mon a jury to make inquisition, etc. 

The following is the return of the jury: 

Pursuant to an order of the court of pleas and quarter sessions for 
Cumberland County, ordering the sheriff of said county to summon a 
jury of good and lawful men to inquire into the lunatic and insane con- 

dition of the mind of Miss Susannah Robinson, we, the under- 
(526) signed, after being summoned and duly sworn, and from the tes- 

timony made in the case, certify that she, the said Susannah Rob- 
inson, is lunatic, idiotic, of an  insane mind, and altogether incapable of 
managing her affairs; that she has been in  that situation from her in- 
fancy, but that the imbecility of her understanding has been increasing 
and more apparent for the last two years. We also ascertained that she, 
the said Susannah, has in  her possession, as owner, about 500 acres of 
land situated on Cape Fear in  Cumberland County, and five negroes, 
st 0 c ~ ~ o L f u r n i ~  -- - -  - 

I n  testimony whereof, etc. (Signed by the Jurors.) 
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This report of the jury was returned and confirmed by the court, and 
a guardian adopted. 

No counsel for plaintif 
Strange for defenda'nt. 

GASTON, J. I n  support of the exception taken at the trial to the ad- 
mission in  evidence of the inquisition of lunacy, it has been insisted, 
in the first place, that the prcceeding wherein i t  was had was so irregu- 
larly conducted as to render such inquisition void. The alleged irregu- 
larities are, that the writ issued without a previous affidavit, and that it 
does not appear that the alleged lunatic was present before the inquest, 
or was notified to attend the inquest, when taking the inquisition. 

Considering the incom-enience and distress which may result from the 
issuing of a commission of lunacy unnecessarily, it is a very proper cau- 
tion to require, as preliminary thereto, an affidavit evidencing insanity 
and showing a fit groupd for such a proceeding. It is manifest, how- 
ever, that this is a matter of discretion, entirely under the control of 
the court, which has the general power, whenever it should think proper, 
to cause such writs to issue. I t  is true that the lunatic is entitled to be 
present before the jury; and if they deny him this right, such denial 
would be a sufficient cause for setting aside the inquisition. But 
i t  cannot be that these alleged irregularities mill so entirely avoid (527) 
the inquisition that all persons may treat i t  as ipso facto null. 
The court had jurisdiction to issue the writ, the jury had authority to 
make the inquiry, and their inquisition, returned and confirmed by the 
court, must be regarded with the respect due to such solemn proceed- 
ings, until i t  be reversed or superseded. I t  was further insisted that 
the inquisition is vague, defective, and repugnant-vague and defective 
because the jury do not, in  direct terms, "sag that the said Susannah is 
%on compos," and repugnant in this, that the jury certify she is lunatic 
and idiotic. We do not feel the force of these objections. By the writ, 
the jury are to inquire upon their oaths, and return to the court the 
result of that inquiry, as to the insanity of the alleged lunatic. When 
upon their oaths, and under their seals, they certify that she is non 
compos, unquestionabl~ they so say; and when they declare that they 
so say because of the evidence before them, i t  is an expression of that 
which would have been implied had they made no reference to the evi- ' 

dence. Whatever they sag oughi to be in pursuance of the conviction 
produced by the testimony. Nor do we admit that the inquisition is 
repugnant. It contains marly unnecessary phrases and epithets used 
not in a technical, but in the ordinary sense. I t  states that she is lunatic 
and idiotic, not that she is a lunatic and an idiot. They further say 
that she is incapable of managing her affairs. A71 these may be re- 
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jected as superfluous and redundant, and then there remains the techni- 
cal and precise finding that she is of an "insane mind." This is enough 
to support the inquisition. 

The exception taken to the charge of the judge is;in our opinion, 
unfounded. Whatever weight might be due to the criticism made upon 
a part of his Honor's illustration of soundness of mind, viz., ('that it is 
such as renders one capable of making a discreet and prudent disposi- 
tion of his property," if this part were detached from the context and 
regarded as laying down the criterion, by which to discriminate between 
legal sanity and insanity, we have no right, nor is it consistent with 
fairness, thus to consider it. The case states this as part only of an 

illustration and sets forth that his Honor did give the jury cor- 
(528) rect information of what in  law constituted unsoundness of mind, 

and specially instructed them that no weakness of intellect short 
of this legal unsoundness would avail to set aside the deed of Susannah 
Robinson to the defendant. 

A question is made for our consideration, which is of much general 
interest and upon which the counsel on both sides have earnestly pressed 
for our decision. It is not presented in the regular mode, and in  strict- 
ness we might excuse ourselves from noticing it. But we have con- 
sidered i t  with much attention, and we will not decline from declaring 
the result to which that consideration has conducted us. The case, so 
fa r  as i t  makes this question, is as follows: "If the Supreme Court 
should refuse the defendant a new trial and should affirm the judgment 
of the court below, it is agreed by the parties that as to the slave Lewis, 
who died during the term and pending the trial, the matter should be 
considered as pleaded puis da r re i n  continuance, or in such other form 
as would have rendered available to the defendant the fact of the death 
of said Lewis; and i t  is further agreed that the court, as to that part of 
the case, should render such judgment as ought to be rendered were the 
point properly presented and the action had been brought for that slave 
alone. But  this agreement is not to affect or in any manner interfere 
with the plaintiff's verdict and judgment, so far  as regards the other 
slaves sued for in this action." 

Now, it must be distinctly understood that no agreement of the par- 
ties can confer upon us a jurisdiction to render any other judgment than 

' what in law appears to us ought to have been rendered in the Superior 
Court. Be our opinion, therefore, what it may upon the question thus 
presented, the judgment of this Court must be that the judgment of the 
court below be affirmed, because in that judgment we see no error. It 
will he for the parties, after the rendition of this judgment, to make 
their own arrangements for carrying into effect the spirit of their agree- 
ment. 
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We hold it to be clear that the death or destruction of any specific 
thing, the subject of an action of detinue, occurring after the action 
brought, cannot avail to defeat  the action of the plaintiff. Det- 
inue is a mixed action, brought to recover specific goods or the (529) 
value thereof, if they cannot be had, and also damages for the 
detention. The plaintiff may destroy his action by his own act, as by 
taking the goods after suit brought, because thereby he falsifies his own 
writ. So, if the party after suit brought were to release the specific 
goods to the defendant, he would by this act release the entire action. 
"There is a diversity," says Lord Coke, "between the act of a party and 
an act in law; for a man by his own act cannot alter the nature of his 
action, and therefore, if lessee for life or years do waste, now is an action 
of waste given to the lessor wherein he shall recover t w o  things ,  viz.: 
the place wasted and treble damage+s. I n  this case, if the lessor release 
all actions real, he shall not have an action of waste in the personalty 
only; and if he release all actions personal, he shall not have an action 
of waste in the realty only. And so it is, if the lessee doth waste, and 
after surrendereth to the lessor his estatc, and the lessor accept thereof, 
the lessor shall not have an action of waste. But by act in law the 
nature of the action may be changed, as if a man make a lease pour 
t e r m e  d u u t e r  v i e ,  and the lessor doth waste and then cestuy  que v i e  
dieth, an action of waste shall lie for damages only because the other is 
determined by act in law." Co. Lit., 285a. The termination of the 
plaintiff's interest in the goods, which in law necessarily follows when the 
goods cease to be, not having been caused by his own act, may change the 
nature of the plaintiff's action so far  as i t  demands the restitution of the 
goods themselves, but it does not impair his claim for damages because of 
the unlawful detention thereof. When an action is exclusively personal 
or exclusively real, and is for cne entire thing, no plea can be good which 
does not altogether bar the action. But when the action is of a mixed 
nature, demanding a specific thing and damages also, pleas may be good 
which defeat the action in part only. Thus in an action of dower, the 
tenant cannot plead a prior term of years in bur  to the action, but he may 
plead i t  in delay of execution, and to save himself from damages. (See 
Roscoe on Real Actions, 233, and authorities there quoted. So in 
a writ of dower u n d e  nil habet ,  the plea of t au t s  t e m p s  pret may (530) 
be pleaded in bar of the damages, because the heir, who is tenant, 
hoIds by title, and is guilty of no wrong until a demand be made; and 
upon such :h plea the demandant is entitled to judgment of seizure of 
the land immediately, because as to that the action is undefended. Ditto, 
213. So in a quare i m p e d i t ,  the patron may plead n e  disturbs pas, if in 
fact no disturbance took place; and upon this plea the plaintiff may 
either pray judgment and a writ to the bishop, or may maintain the dis- 

397 



I N  T H E  SUPREME COURT. P3 

turbance and proceed for his darnages. Ditto, 233; Colt V .  Bishop of 
Cork, Hob., 162;  Rex v. Bishop of Worcester, Qaughan, 58. Upon a 
plea in Wclrrantia Chartm the defendant may admit the obligation to 
warrant, and plead in  bar to the damages that the plaintiff has not yet 
been impleaded, in  which case the plaintiff is entitled immediately to 
judgment to recover his warranty, but not his damages. Fitz. N. B., 
134 k ;  Roll v. Osbom, Hob., 23. So if an ejectione firrnm be brought 
and the term runneth out pending the action, yet the action shall pro- 
ceed for damages. Co. Lit., 265 a. I n  actions like these, the jud,ments: 
as to the specific thing demanded and the damages, are so far  several 
that the jud,ment for the one may be affirmed in a writ of error, and 
that for the other reversed. Har., note 4 to Co. Lit., 32 (b). 

We see no suficient reason why the death or destruction of the goods 
demanded may not be pleaded to so much of the action as demands the 
goods, if in law such destruction is an answer to that claim. 

Upon principle, it seems to us that a destruction by the act of God 
is in  law an answer thereto. The action of detinue affirms a continuing 
property in the plaintiff in the goods demanded, and alleges the wrong 
to consist in withholding from the plaintiff the possession thereof. When 
the goods cease to be, the property of the plaintiff therein ceases. H e  
has no right to their possession ; and upon this appearing, the law would 
be absurd in  awarding that therefore the plaintiff do recover the said 
goods, or the said sum for the value thereof if they may not be had. 

The act of God does injury to no man. When a thing ceases 
(531) to be because of a dispensation of Providence, there may be loss, 

but there is no injury; and this loss falls upon the owner of the 
property. We know of no instance where the law interferes to throw 
the loss from him upon others, where it is not attributable to culpable 
act or neglect. Then i t  is not a mere loss, but an injury; and the wrong- 
doer is justly answerable for it. 

There is a marked distinction between the action of detinue and that 
of trover, though in many cases i t  is a t  the option of the plaintiff to 
bring which he will. The former asserts a continuing property in the 
plaintiff, and alleges the wrong to consist wholly in the withholding of 
the possession of his goods from him by his bailee; while the latter 
affirms that although they were once the proper goods of the plaintiff, 
they have been made the goods of the defendant, and complains of the 
injury caused by this conversion. I f  after being thus converted the 
goods perish by unavoidable accident, the loss falls upon the defendant, 
who has made them his; and this misfortune shall not exonerate him 
from answering for the wrongful conversion. I f  not converted, but 
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remaining in the hands of a bailee, they there perish, the loss is the 
misfortune of the owner, and the bailee is answerable for the wrong de- 
tention. 

I n  asserting the value of the goods, in an action of detinue, the jury 
is to find the present value. This is manifest from the form of the writ 
of inquiry, which issues where there has been a judgment for the plain- 
tiff on no% sum informatus, nil dicit, or demurrer; from the form of 
the verdict, where the jury find the value on the trial of an issue, and 
from the terms of the final judgment. I t  is required, too, by obvious 
reasons of propriety. Great alterations of value may happen in the 
value of the things demanded, pending the action; and the object of 
the action (so far  as regards the things themselves) is to regain them, 
such as they are; or, if that may not be done, them their value. I f  in  
the course of a tedious action a puny slave child has grown up to vigor- 
ous manhood, it would be a poor substitute for the slave himself to give 
the value of what he was when the action was instituted. I f ,  on 
the contrary, a vigorous, healthy slave has been rendered value- (532) 
less by sickness and decrepitude, i t  would be unconscientious to 
set upon him more than a nominal value. How ought the slave to be 
valued that is no more? I f  he were on the brink of the grave at the 
time of the trial, the jury would discharge their duty by valuing him 
at 5 cents; but if i t  is shown that, before the trial, he had fallen into 
the grave, is he to be paid for as of full health and vigor? I s  there not 
an absurdity in affixing any value to what is judicially ascertained not 
to exist? 

Certainly, when a man detains, without just cause, the goods of an- 
other, he ought to be answerable to the full extent of the injury thereby 
inflicted. And so he is rendered through a judgment of damages for 
the wrong, if the wrong be one of detention merely. But if the injury 
is not only a wrong of detention, but of conversion, let him then pay 
also the value of the property converted. Where the owner, by reason 
of such detention, has been dcprived finally of the thing detained, as by 
voluntary destruction, or through culpable negligence of the bailee, it is 
not very material i n  what form the plaintiff gets his recompense; but 
he is not wholly compensated unless he obtains both its use while de- 
tained and its value. But when such injury has not been inflicted, he 
is  compensated by being paid for the wrong of which alone he can com- 
plain. I t  is not undeserving of consideration, also, that in many cases 
actions of detinue are brought to try some of the most difficult ques- 
tions of title to slaves, and when both parties are equally conscieni$ous 
in asserting a claim thereto. I f  in all cases the holder is not only to 
be liable, in the event of failure, for hire while they are in his posses- 
sion, but also to be insurer of their lives, we drive him to the often in- 
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human alternative of making the most of them by sale, instead of keep- 
ing them to abide the fair  result of the contest. I n  this case, i t  would 
be manifestly unjust, because of a mere-mistake of title, to make him 
responsible for an act of Providence, which no prudence could avert, 
and which would probably have occurred had the possession been with 
his adversary. I t  is enough that, using the property humanely and pru- 
dently, he account for the use of it while in his possession, and deliver 

it up, if it exist, when the controversy is decided against him. 
(533) I t  would have been a great relief to us could we have found 

any authorities in  point to guide us in this inquiry, But i t  is 
extraordinary how little is to be found in the law books bearing directly 
upon this subject. The action of detinue, by reason that wager of law 
was permitted in it, has ahnost become obsolete in England, though 
very recently there are indications of a disposition to revive it. 

The following passage, which we extract from Rolle's Abridgment, 
title Detinue E., pl. 33, 407, and is also to be found in  Brooks' Abridg- 
ment, title Det., pl. 25, throws some, though faint, light upon it: "In 
detinue of charters, if the issue be upon the detinue, and it be found 
that the defendant hath burned the charters, the judgment shall not be 
to recover the charters, for i t  appears that he cannot have them; but 
he shall recover the value of the land in damages." So, also, in Jenkins 
Cent., 288, Case 22, who cites 22 Hen. VI., ch. 55, and saith, "That the 
judgment in  detinue is for the thing detained and damages for the de- 
tention; but if the thing cannot be had by reason of the defendant's de- 
fault, the inquest is to inquire and assess the damages, and the judgment 
is to be for the value and detention thereof." It is admitted that these 
summary statements made from the year books are meager and unsatis- 
factory; and we have been disappointed in the efforts we have made to 
obtain access to the year books themselves. But, meager as they are, 
they favor the opinion that when such destruction has not proceeded 
from defendant's fault, the defendant shall not answer for the value. 

I n  our State there has been no adjudication upon the point, to our 
knowledge, unless it be one of which there is a short note, Skipper v .  
Hargrove, 1 N. C., 27. The decision purports to have been made in 
Fayetteville. How the reporter (who certainly was not present thereat) 
obtained his information of the case is not stated, and on what ground 
the judgment itself rested, the report is entirely silent. I t  may have 
been because it was not stated in the case that the slave died by the act 
of God, or because the Court thought the matter could not be found on 
the plea of non detinet. Little reliance can be placed on it as authority. 

I n  Virgipia the question occurred, and was discussed in  Austk v. 
Jones, Gilmer, 341. The jury in  an  action of detinue for sev- 

(534) eral slaves, on the plea of non detinet, found the issue as to all 
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the slaves for the plaintiffs, and assessed their values severally; but they 
further found that Beck, one of the slaves so detained and so valued, 
had died pending the action. The court gave judgment for the other 
slaves, but rendered no judgment for Beck or her value. A writ of 
error was sued out by the plaintiff, and the cause removed to the Su- 
preme Court, where it was argued before three judges. On the main 
question, whether the plaintiffs ought to have had judgment for the 
value of Beck, Judge Coulter and Judge Brooks differed, the former 
holding the negative and the latter the affirmative. Judge Roane con- 
curred with Judge Brooks in reversing the judgment, but upon the nar- 
row ground that the finding'of the death of Beck was to be rejected as 
surplusage, because that fact had not been put in issue; distinctly de- 
claring that his opinion did not extend to cases in which the subsequent 
death of the negro was relied on by plea puis darrein continuance, or 
otherwise. so that the plaintiff had an opportunity to contest the point 
upon the evidence. We have seen references to decisions in Kentucky, 
apparently bearing upon or connected with the question, but we have 
not been able to obtain correct reports of them. 

After much consideration, our opinion is that the defendant may be 
permitted to plead in an action of detinue, as a plea since the last con- 
tinuance, the death of a slave named in the declaration; and upon such 
plea being found true, there is to be no assessment of the value of said 
slave in the verdict, and the plaintiff shall have judgment for damages 
only because of the detention; that when such death has happened while 
the slave was in the defendant's possession, and without his fault, the 
jury should be instructed not to include any part of the value of the 
slave in the estimate of damages; but if it has happened because of ill- 
treatment, or culpable neglect, or after a disposition of the slave by the 
defendant, that they be instructed that they may include the value in 
such estimate; and it is further our opinion that, to prevent sur- 
prise, evidence ought not to be received of the alleged death, un- (535) 
less the matter be specially pleaded as aforesaid. The plea may 
be received, if properly verified, at  any moment before the verdict is 
rendered. 1 Chitty's Plead., 698. 

But notwithstanding the opinion which we entertain on this question, 
for the reasons heretofore mentioned, the judgment of the Superior 
Court must be affirmed with costs. 
PER CUEIAM. AfKmed. 

Cited: Do?ueZZ v. Jacks, 53 N .  C., 389 ; Xims V. Sim, 121 N. C., 299. 
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JOHN A. WILLIAMS v. JOSEPH BUCHANAN. 

1. A grant of land, bounded in terms by a river or creek, not navigable, car- 
ries the land to the grantee usque ad filum aquce to the middle or thread 
of the stream. 

2. Where two grants or deeds lap, and neither party has the actual possession 
of the lapped part, the law adjudges the possession of that part in him 
who has the better title; but i f  either be actually in possession of the 
Zapped part, the law adjudges him to be in the exclusive possession 
thereof. 

3. Possession of land is denoted by the exercise of acts of dominion over it, 
in making the ordinary use and taking the ordinary profits of which it 
is susceptible in its present state-such acts to be so repeated as to show 
that they are done in the character of owner, and not of an occasional 
trespasser. 

4. In a stream not navigable, keeping up fish traps therein, erecting and 
repairing dams across it, and using it every year, during the entire Esh- 
ing season, for the purpose of catching fish, constitute an unequivocal pos- 
session thereof. 

(536) TRESPASS quare clausum fregit, tried a t  Spring Term, 1841, of 
CHATHAM, before Peamon, J. 

The trespass alleged was putting a fish trap in Deep River, and join- 
ing the dani to a small island. I t  was admitted that Deep River was 
not a navigable stream. The plaintiff read a grant to one Stokes, which, 
i t  was admitted, covered the locus in quo, and that the fish trap and the 
island to which the dam was joined, consisting of a ledge of a rock and 
a collection of trees and shrubs, were situate on the south side of a line, 
pursuing the river-the traps being across a sluice of water running 
between the south bank and the island; and i t  was also admitted that, 
about the year 1816, the land on the north side of the river, and the 
land on the south side of the river, opposite the locus in quo, and the 
land contained in the grant to Stokes, by a regular chain of title, be- 
came the property of one Ramsay; that Ramsay died about 1820, when, 
under regular proceedings had in the county court, one Alston sold a 
part of the land to William Boylan, including the land on the north 
side of the river and a part of the land to Mrs. Ramsay, as described 
i n  the deed from said Alston to Mrs. Ramsay, of a subsequent date. 
Boylan sold to the plaintiff, and conveyed by the same boundaries as in 
the deed from Alston to him. Mrs. Ramsay, in 1829, conveyed to the 
defendant by a deed having the s.ame boundaries as the deed from Alston 
to her. The plaintiff proved that in  1839, a short time before the writ 
issued, the defendant put in a fish trap and ran a dam partly across the 
sluice to the island, which was the trespass complained of. The defend- 
ant proved that, soon after Mrs. Ramsay bought the land, she rented i t  
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to one Wicker for seven years, together with the privilege of fishing in 
the ri~yer; that Wicker took possession of the plantation, and in the 
spring of 1823 repaired an old trap a t  the locus i n  quo, put i n  a new 
trap near the old one, connected the two by a dam, and ran a dam to 
the south bank and one to the island, so as to reach entirely across the 
sluice, and continued to use these two traps in  fishing seasons regularly 
up to the expiration of his lease in 1829. The defendant also proved 
that as soon as Wicker left the premises, he took possession, and con- 
tinued to use the traps in fishing season every year; that the new trap, 

I which he put in, was i n  Wicker's dam near the south bank, and 
that the new dam, made by him from one of the old traps to the (53'7) 

I island, went in a straight direction, and struck the island some 
15 or 20 feet lower down. The plaintiff insisted that the defendant's 
title did not include the locus in, quo, and that he might recover for the 
alleged trespass. The defendant insisted, first, that his title did include 
the Zocus i r ~  quo, and that, supposing his title to be junior, i t  had be- 
come the better title by seven years adverse possession; second, that if 
his title did not include the Zocus in, quo, the plaintiff's action for his 
original entry was barred by the statute of limitations, and that as he 
had all along held possession of the two old traps, the plaintiff had not 
such a possession as would enable him to recover for putting in the new 
traps and making the new dam, which he contended amounted only to 
repairing the old one, was a mere continuation of his former possession; 
third, that the plaintiff's title did not include the locus in, quo. 

The court was of opinion, and charged the jury, that, from the evi- 
dence, the deed from Alston to Boylan, under which the plaintiff claimed, 
included the l o c w  in quo;  that from the evidence, the deed from Alston 
to Mrs. Ramsay, under which the defendant claimed, also included the 
locus in quo;  that when a deed commenced at the river, etc., then "up 
the river to the beginning," the river not being navigable, the proper 
construction made the middle of the river the line; that a reference in 
the deed to Boylan, contained in the deed to Mrs. Ramsay, being a 
special reference to a half acre, did not alter the construction as con- 
tended for by the plaintiff's counsel; nor did the fact that Alston had, 
two months before, made a deed to Boylan, including the bed of the 
river, after the construction, there being no call for Boylan's line up 
the river; that, according to this construction, there was a case of lapped 
land, and the rule in  such cases was, that when the party claiming under 
the junior title was in  the actual possession of a part of the lap ,  and 
the party claiming under the senior title, although in the actual pos- 
session of the land outside of the lap ,  yet had no actual possession 
within the Zap, possession of the party under the junior title so 
having possession of a part  ,within the Zap, if continued without (538) 

403 



I N  THE SUPREME COURT. /23 

interruption for more than seven years, would ripen his into the better 
title; that in the present case, if the lapped land consisted of small 
islands unfit for cultivation, rocks and the sluice of waters, and the de- 
fendant had kept up his possession by means of the fish traps and dams, 
as described, using them for the purpose of catching fish in all the fish- 
ing seasons, that was such a possession as, if continued for more than 
seven years, would ripen the defendant's junior title, so as to give him 
the better title; that being the only way in which possession would be 
enjoyed on this sort of land made use of. The court, having decided 
that the defendant's title did include the 7ows in, quo, gave no instruc- 
tions as to the second question, supposing his title did not include it. 

There was a verdict for the defendant. A motion for a new trial was 
made, which was overruled, and then a judgment was rendered for the 
defendant, from which the plaintiff appealed. 

Waddell for plaintiff. 
W .  H. Haywood, Jr., for defendant. 

GASTON, J. The trespass of which the plaintiff complained was the 
putting of a fish trap in a sluice of Deep River, and the erection of a 
dam contig~~ous to the trap and extending from the south bank of the 
river to a rock on the north bide of the sluice. The river was not navi- 
gable, and the rock and sluice were on the south side of the middle or 
channel of the river. Both plaintiff and. defendant set up title to the 
locus in quo, under conveyances from the same proprietor. The first 
conveyance was made to Boylan, under whom the plaintiff claimed, and 
it covered a tract of land on the north side of the river, the bed of the 
river where the alleged trespass was committed (in express terms), and 
also half an acre of land on the south side of the river. The convey- 
ance to Mrs. Ramsay, under which the defendant claimed, was for a 
tract of land on the south side of the river, which was described as be- 

ginning at  a tree on the river bank above the locus in quo, run- 
( 5 3 9 )  ning south therefrom, and, after various courses north, to the 

river, below the place where the alleged trespass was committed, 
then up the river to the first station, excepting thereout the half acre 
previously conveyed to Boylan. For sixteen years in succession after 
this conveyance to Mrs. Ramsay, those claiming under her had every 
year erected or repaired and used fish traps in this sluice, and kept up 
dams across it at and near this spot, for the purpose of catching fish, 
while no actual occupation on the part of the plaintiff, or those under 
whom he claimed, was shown during that time, of the sluice, rocks, 
shoals, or bed of the river between the channel and the south bank of 
the river. The half acre on the south side was indeed used by them as 
a ferry landing, but this half acre did not include the locus in quo. 
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Upon these facts his Honor charged the jury that the place where the 
trespass was committed was included within both the conveyances; that 
the conveyance to Boylan being the elder, i t  passed the title to the plain- 
tiff; that a possession for seven years under the conveyance to Mrs. 
Ramsay would extinguish the elder title and give a title to the defend- 
ant, and that the continued acts of keeping up fish traps and dams, if 
the place could not, in its natural state, be cultivated, did amount to an 
actual possession thereof. Under these instructions, the jury found a 
verdict for the defendant, and a judgment being rendered accordingly, 
L L -  -l-:--L:A" 1 2 rut: p l r t~u  LLU r tppci t~eu.  

With eveq part of the instructions we are entirely satisfied. There 
cannot be stated a better settled rule of the common law than that a 
grant of land, bounded in terms by a river or creek n o t  navigable, 
carries the land to the grantee usque ad fi lum u p @ ,  to the middle: or 
thread of the stream. This rule of law has been recognized in every 
State of the Union with whose judicial decisions we are acquainted. I n  
some of the States the common-law criterion for distinguishing between 
rivers navigable and rivers not navigable, whether the tide ebbs and 
flows therein or not. has been rejected as unsuited to their geographical . 
condition ; but in all, we believe, the construction of a grant coterminous 
with a river, held to be not navigable, is uniform-that in law it 
covers the bed of the river to the thread or middle of the stream. (540) 
Certainly this has been regarded as undoubted law in our State. 
W i l s o n  2). Forbes, 13 N.  C., 30; I n g r a m  v. Threadgi l l ,  14 N.  C., 5 9 ;  
P u g h  v. Wheeler ,  19 N.  C., 50. The deed, therefore, to Mrs. Ramsay 
included the bed of the river on the south side of the main stream. 

The exception in the deed of the half acre on the south side of the 
river, previously conveyed to Boylan, does not affect the construction 
of the deed. This half acre is, by the exception, simply taken out of 
the land included within the description ; and being so taken out, all the 
residue of the land, coming within the legal effect of that description, 
is conveyed by the deed. The description is single. I t  makes no refer- 
ence to the boundaries of the interfering tract conveyed to Boylan. 

The case, then, is one of a senior and junior deed interfering in part 
with each other-or. in common parlance, lapping upon each other. 
Thc law in that case is undoubtedly as his Honor stated: that if neither 
of the parties, contending under these deeds, .pas had an actual pedis 
positio on the part comprised within both deeds, but each grantee is 
settled on that part which is claimed only by himself, the law adjudges 
the possession of the lap, or part included within both deeds, in him who 
has the elder deed or better right; but if either be actually settled on 
the part included within both deeds, the law adjudges him to be in the 
exclusive possession thereof. Possession of land is denoted by the exer- 
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cise of acts of dominion over it, in  making the ordinary use and taking 
the ordinary profits of which i t  is susceptible in  its present state; such 
acts to EE SO repeated as to show that they are done in the character of 
owner, and not of an occasicnal trespasser. We agree with his Honor 
in  holding that the acts of dominion continnously exercised over this 
sluice by keeping up fish traps therein, erecting and repairing dams 
across it, and uring it every year during the entire fishing season for 
the purpose of catching fish, did constitute an unequivocal possession 
thereof. 

PER CURI-4x. No error. 

Cited: ~ ' i l l i a m s  v. Miller, 29 N. C., 188; Loftim v. Cobb, 46 N. C., 
412; Xorris v. Hayes, 47 N. C., 85; S. v. Glew, 52 N. C., 326; McLean 
r .  Murchison, 53 N.  C., 41; Gudger v. Hensley, 82 N. C., 484; Staton 
v. -qfvllis, 92 N. C., 632; Hodgcs t7. Willianzs, 95 N.  C., 338; Baum v. 
Club, 96 N. C., 316; McLean v. Smith,  106 N. C., 117; Hamilton v. 
Icard, 114 N. C., 538; S. v. Eason, ib., 791 ; Frisbee v. Xarshall, 122 
N. C., 764; Rowe v. Lumber Co., 128 N.  C., 303; Wall v. Wall, 142 
N. C., 389 ; Curric v. Gilchrist, 147 N.  C., 653 ; Berry v. McPherson, 
153 N. C., 6 ;  Coze v. Carpenter, 157 N. C., 560; Lockrlear v. Savage, 
159 N. C., 238; Reynolds v. Parker, 167 N. C., 455. 

JOHN COLE AND WIFE AND OTHERS V. PEB~TICOST ROBINSON'S EXECUTOBS. 

1. An action of trover will not lie by one who is entitled to a remainder in 
slaves after the expiration of a life estate against another remainderman, 
who, during the continuance of the life estate, which he had purchased, 
removed the slaves to parts unknown, so that they could not be found. 

2. But, the estate in remainder being a legal estate, a special action on the 
case may be maintained to redress such injury. 

ACTION on the case, tried before Dick, J., a t  Spring Term, 1838, of 
RICHMOND. A verdict and judgment having been rendered for the plain- 
tiff, the defendant appealed to the Supreme Court. A11 the material 
facts of the case are stated in the opinion of this Court. 

Winston and Mendenhall for plaintiff. 
Strange for defendant. 

GASTON, J. There are three counts in the declaration of the plain- 
tiffs. I n  the first, the plaintiffs charge that the defendant was possessed 
of two negro slaves of an estate during the life of Joanna Sergener, the 
remainder of the estate in said slaves belonging to the plaintiffs; and 
that the defendant, while so possessed, with intent to injure, prejudice, 
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and aggieve the in their said interest in remainder, removed 
the slaves beyond the State to parts unknown to the plaintiffs, and abso- 
lutely sold and converted them to his own use, whereby the said plain- 
tiffs, after the death of the said Joanna, have been utterly unable to find 
the said slaves, and have wholly lost the benefit of their interest in re- 
mainder therein. The second count charges that the defendant was in 
possession of two slaves of an estate for the life of Joanna Ser- 
gener, the remainder of the estate in said slaves belonging to the (542) 
plaintiffs and the defendant, as tenants in common, and that the 
defendant, while so possessed, with intent to injure and aggrie~e the 
plaintiffs in such their interest in remainder, removed the slaves to parts 
unknown, and absolutely sold and converted them to his own use, 
whereby the plaintiffs have been unable, upon the death of the said 
Joanna, to find the said slaves, or to receive and enjoy their undivided 
shares in the said slaves and their labor, and have wholly lost the bene- 
fit of such their interest in the remainder therein. The third count is 
in trover, wherein the plaintiffs allege that they were possessed of two 
slaves: that they casually lost the same; that the same came to the de- 
fendadt by findkg, and "that he wrongfhy converted them to his own 
use. Upon the general issue, the plaintiff showed that Thomas Fox- 
hall, by his last will: bequeathed a negro woman, Fan, and her increase, 
to his daughter Joanna Sergener for life, and after her death to be 
equally divided between all her chi1dren;'that Foxhall died in  1192, 
and, after his death, John Sergener, the husband of the legatee, Joanna, 
took possession of Fan under the bequest; that John Sergener and his 
wife, Joanna, had a son, James Sergener, and several other children; 
that in November, 1803, John and James Sergener, for a valuable con- 
sideration, sold and conveyed Fan to Robinson, the original defendant; 
that after the said sale Fan had issue, the negroes Tamar and Daphne, 
mentioned in the declaration; that in 1829 Robinson sold Tamar and 
Daphne to a negro trader, who immediately removed them out of the 
State and to parts unknown; that in 1831 Joanna Sergener died; that 
fihortly thereafter one of the plaintiffs in this action demanded the 
negroes Tamar and Daphne of Robinson, who refused to deliver them; 
and, on 21 March, 1832, this writ was sued out by the plaintiffs, who 
are all the children of the said Joanna, except James Sergener. Robin- 
son died after the cause was put to issue, and the action was revived 
against his executor. Upon the case thus made, the defendant con- 
tended, (1) that John Sergener had an absolute estate in Fan, as the 
husband of Joanna; (2) that the remainder to the children of 
the said Joanna was void; (3 )  that as Robinson purchased the (543) 
negro Fan of James Sergener, he thereby became a tenant in 
common with the plaintiffs, and therefore the pIaintiffs could not sus- 
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tain an action of trover; and lastly, that as the sale by Robinson was in 
the lifetime of Joanna Sergener, there was no conversion of the negroes 
after the possessory right of the plaintiff accrued. The court instructed 
the jury that the plaintiffs, under the will of Thomas Foxhall, had an 
estate in remainder, after the life estate of Joanna Sergener, in common 
with Robinson, who had acquired the share of James Sergener; that, as  
tenants in common with him, they might maintain an action against 
him, if there had been a destruction of the common property; that if 
Robinson sold and delivered the negroes to the negro trader, for the pur- 
pose of having them conveyed to parts unknown to the plaintiffs, and 
they were so removed, this was in law, as respected the plaintiffs, tanta- 
mount to a destruction of the property; and that, although the sale 
made by Robinson was before the plaintiffs had a right to the possession 
of the slaves, yet, if made for the purpose of preventing them from ob- 
taining such possession at the death of Joanna Sergener, i t  was a con- 
version which would sustain this action. Tho plaintiffs had a general 
verdict and jndgment, and the defendant appealed. 

We have no doubt of the correctness of the construction put by his 
Honor on the bequest in Mr. Foxhall's will. By will, and now by deed 
in cases of slaves, the law allows of a limitation to one for life, with a 
contingent remainder over to others at his death. The word "children" 
is an appropriate term to describe a class of persons bearing that rela- 
tion, and by that term they may take as designated individuals. I t  is 
not a word of limitation, but simply of description or purchase. There 
may, indeed, be sufficient indications from the context of a will or other 
instrument that the word '(children" has been inaccurately used in it, 
and that thereby heirs or heirs of the body were intended. If there be, 
then the construction is to be put upon the mistaken term which i t  is 

thus shown it was designed to bear; and the instrument will have 
(544) the same operation as if the correct expression had been used. 

But nothing is her9 shown to evince that the testator, by the word 
"children," did not mean children in the ordinary and natural sense of 
the word; and there is, therefore, nothing to warrant the Court in as- 
signing to it any other sense. 

Since the trial of this cause in the court below, we have had occasion 
to consider and decide one of the points made in it. I n  Lewis v. Mobley, 
20 N. C., 46'7, this Court held that where the tenant for the life of 
another sold a slave, pending the life estate, the ultimate proprietor 
could not, because of that disposition, maintain trover ; because, at the 
time of the alleged conversion, he had not in him a present right to the 
possession. We are bound, therefore, to hold that there was error in 
this part of his Honor's instructions. 
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I t  has been pressed upon us with much zeal and ability, that the jury 
ought to have been instructed that the plaintiffs could not maintain any 
count in  the declaration. Not the third, because of the reason just 
assigned; not the first, because the evidence did not correspond with the 
allegation therein, that the plaintiff had the entire interest therein; and 
not the second. because the absolute sale of a slave, under any circum- 
stances, by a tenant for life, is not such an  injury to one in remainder 
as to be the foundation of a legal action. I f  we had been convinced by 
this argument, we should not have hesitated so to declare, although not 
necessarv for the decision of the case before us, in order to save the par- 
ties from incurring further expense in this action. But we are not SO 

convinced. Notwithstanding many difficulties attending the form of 
such an action-as, for instance, when does the right of action accrue, 
and what is the proper measure of such a n  injury-we believe that, as 
the remainder in  slaves is a legal interest, there must be a Zegd remedy 
for a wrong purposely done to it. 

Because of the error already noticed in the judge's charge, there must 
be a new trial. I t  is apparent upon the case that the trial was had upon 
the count i n  trover. The points made, and the instructions given, were 
all in  relation to that count, and non constat what would have 
been the verdict of the jury had their attention been confined to (545) 
the second count. 
PER CURIABI. New trial. 

ABRAHAM PARKER'S EXECUTRIX v. HENRY GILLIAM AND OTHERS. 

1. Where the owner of a vessel agreed to hire her to another for a period 
and at a certain price, and stipulated at the same time that she should 
be "furnished with sufficient cables, anchors, and other tackling," and the 
vessel was lost before the expiration of that period, in consequence of a 
defect in one of her cables: it was Held, that the owner could not recover 
the hire for the whole period, under the special contract, although it 
appeared that the defect in the cable (an iron cable) could not have been 
discovered by the most attentive examination. 

2. Such a stipulation means that the "cables, etc.," are actually sufficient, and 
not merely that they are apparently so. 

ACTION on the case, tried at  Spring Term, 1840, of HERTFORD, before 
Pear/.son, J. The plaintiff declared (1) on a special contract; (2) for 
the use of the vessel, from 2.0 March to 8 April, 1838, and for bacon 
and meal furnished to the defendant. As to the second count, the de- 
fendant admitted that he  was bound to pay for the use of the vessel and 
for the bacon and meal. The controversy wwas as to the first count. The 
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(546) plaintiff proved that the defendants had agreed to give her tes- 
tator a t  the rate of $95 per month during the fishing season, 

which continues about two months, for the use of the schooner Thomas 
H. Blount, to tend upon their fishery on the north side of Albemarle 
Sound. I t  also appeared in evidence that, in making the bargain, the 
defendants told the plaintiff's tegtator that the fishery was in an exposed 
part of the sound, and it was necessary for a vessel to have good anchors 
and cables to hold on. The plaintiff's testator replied that his vessel 
was furnished with an excellent iron cable, which had held her two days 
in  a storm, and, he believed, was sufficient to hold her until she foun- 
dered. Thereupon they agreed, the defendants to pay the price as above 
stated, and the plaintiff's testator to have the vessel at the defendants7 
fishery on 20 March, 1838, properly manned and furnished with su6- 
cient cable, anchors, and other tackling. Accordingly, the vessel was at 
the defendants' fishery at  the time agreed on, manned by a captain and 
two hands, which number was admitted to be sufficient, and furnished 
with the iron cable spoken of, two anchors, a small cable, and other 
tackling, and was engaged in the employment of the defendants until 
8 April, whe;, being moored off the fishery, riding on both anchors, for 
the purpose of taking in  a cargo of fish, the wind blowing tolerably hard 
from the southwest. but not so as to amount to a storm or even a severe 
gale, and the water not being too rough to stop the fishing operations; 
the captain, who had been ashore by the defendants' directions, telling 
fish into a boat to load with, and one of the hands being also on shore, 
cutting fish at  the defendant's fishery, went on board to get breakfast, 
when he discovered that the main cable, to wit, the iron one, had parted; 
he instantly went ashore and informed the defendants of it. They told 
him to go to a neighboring fishery to get a drag, to fish up his anchor. 
H e  did so. and returned in about half an hour. As he  was comine back 

u 

he discovered that the small cable had given way from the vessel's turn- - 
ing, and, in a short time, before any assistance could get to her, she was 
driven near the shore and grounded. During that day and the whole of 

the next, defendants, aided by the captain and his hands and the 
(547) fishing hands and others, endeavored to get her off, but without 

success. Whereupon, as she lay in  the defendants' fishing ground, 
so as to prevent the hauling of the seine, they set fire to her and burnt 
her up. The witnesses agreed in  saying that the iron cable was, to all 
appearances, a sufficient one ; it was not worn nor rusted, but was in  good 
order and bright. They supposed the accident had occurred by one of 
the links of the chain, in consequence of the vessel's plunging, being 
turned or "kinked," so far  as to make the strain on the side of the link 
instead of lengthways. They also stated that seamen differed as to the 
merit of hemp and iron cables. Some preferred iron, because hemp would 
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cut out if the ground was rocky; others preferred hemp, because although 
iron cables would not cut out on the bottom, yet being made of cast-iron 
and the links being liable to be turned wrong by the motion of the ves- 
sel, what were considered the best of cables, that had stood out many a 
storm, would sometimes give way in consequence of a rotten place or 
flaw in a link that happened to be turned, which flaw could not be dis- 
covered by a previous examination. One of the witnesses stated that he 
examined- t h e  broken line of this cable and discovered a considerable 
rotten place or flaw. The captain stated that, until the cable parted, 
he had believed i t  entirely sufficient; that he had used this cable for 
some time, and thought it a first-rate one; that it had stood out many 
gales, when the wind blew three times as hard as i t  did when the cable 
parted; and particularly that it had stood for two days during a violent 
storm in  December preceding. 

The defendants' counsel insisted that as the plaintiff's testator had 
undertaken to furnish a sufficient cable, and the cable furnished did not 
prove to be sufficient, he was not entitled to recover; that his undertak- 
ing amounted to a warranty, and i t  made no difference, even supposing 
the defect to be unknown to the plaintiff and of such a character as 
could not have been detected by the strictest examination. The plain- 
tiff's counsel contended that thk undertaking did not amount to a war- - 
ranty against all accidents and contingencies, and was substantially com- 
plied with if the cable furnished was to all appearances sufficient, 
and the plaintiff had no reason to believe or suspect that it was (548) 
insufficient. 

The court charged that if a man hired a negro or rented a house for 
one year, and the negro died or ran away, or the house was destroyed 
by fire or tempest, during the year, the owner was entitled to the price 
agreed on, unless the loss had occurred by his default or omission; that 
in  this case the defendants alleged they had lost the use of the vessel by 
the default of the plaintiff in  not furnishing a sufficient cable. This 
being a par01 agreement, i t  was the dut,y of the jury to ascertain from 
the evidence the terms of the contract, and it was then the duty of the 
court to instruct the jury as to the import and legal effect of the words 
used. I f  the words were, "the plaintiff agrees to have the vessel a t  the 
fishery a t  a given time, properly manned and furnished with sufficient 
cables, anchors, and other tackling," the law would consider the words 
as used in their ordinary acceptation; and the undertaking would be 
substantially complied with if this cable (for there was no controversy 
as to the other items), at the time the vessel went into the defendants' 
employment, was sufficient, that is, if to all appearances, in size, condi- 
tion. etc., i t  was a cable that would be called and considered sufficient for 
the kessh, and there was no defect that an ordinary man could detect 
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on examination; that the undertaking did not in law amount to a war- - 
ranty that the cable should prove sufficient under all circumstances; and 
the question was this, Was the cable sufficient? If not, the defendants 
were entitled to a verdict; if it was, and the parting of the cable hap- 
pened by reason of a link's being twisted, and the strain being thence on 
a place that was rotten or had a flaw, and the rotten place or flaw was 
a latent defect incident to iron cables, from the nature of the materials 
out of which they were made not discernible by examination, and the 
plaintiff had no knowledge of this defect, but believed from previous 
trials that the cable was as good as i t  appeared to be, the plaintiff would 
be entitled to recover; or if the jury believed that the cable was sufficient 
and free of all defect at the time it was furnished and went into the 
defendants' service, and that the parting of the cable must have hap- 

pened by reason of the links that gave way having, while in the 
(549) defendants' service, been strained or weakened by some accident, 

and that the injury could not be discovered by the examination 
of an ordinarily prudent man before the parting took place, the plaintiff 
would still be entitled to $ verdict. 

There was no evidence, nor was i t  contended by the defendants, that 
the captain had been guilty of neglect in not properly examining the 
cable, and the court observed to the jury that, unless requested, he would 
not confnse the case by examining how far the defendants were justified, 
under the circumstances, by their right of fishing, in burning the vessel, 
or whether the captain and hands were under the control of the plain- 
tiff's testator or the defendants. 

There was a verdict for the plaintiff on the special contract for the 
price agreed on. A motion for a new trial for error in his charge was 
overruled, judgment rendered for the plaintiff, and the defendants ap- 
pealed. 

Iredell for plaint i f .  
K i m e y  and A. Moore for defendu+nts. 

- 

RUFFIN, C. J. There is to be a loss of the wages of the vessel for the 
period between the day of the wreck and the end of the fishing season; 
and the question is, on which of these parties i t  ought to fall. That 
depends on the legal import and obligations of the stipulation of the 
plaintiff's testator. I n  the present state of the case it is to be assumed 
that his agreement was to let the vessel to the defendants during the fish- 
ing season at  $95 per month, and to have her at the fishery on a day 
designated, properly manned and "furnished with sufficient cables, 
anchors, and other tackling." His Honor thought this like a contract 
for hiring a slave or a house, under which the hirer must pay the hire, 
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though the slave die or the house be burnt. And he was further of 
opinion that the agreement was satisfied, although there was a defect in 
the cable, provided it was latent, so that the plaintiff did not know it, 
and could not, by such an examination as a man of ordinary prudence 
would make, have discovered it, but really believed, from its appearance, 
that i t  was sound and good. From that opinion, we own, ours differs. 

The opinion of this Court is, although this contract is not a 
warranty "that the cable should prove sufficient under all circum- (550) 
stances," yet that i t  is an undertaking and warranty that, at the 
time the vessel went into the defendants' employment, it was furnished 
with cables proper and sufficient for all the ordinary pkri~s of navigation 
while attending on a fishery on the north side of Albemarle Sound; in 
other words, adequate to all emergencies except the acts of God or acci- 
dents inevitable by the foresight and diligence of man. The agreement, 
as ascertained here, is to receive the same construction as if drawn up in 
a regular charter party. We believe the law is settled that when-the 
owner of a vessel charters her or puts her up for freight, it is his 
duty to see that she is tight and staunch, and properly furnished with 
tackle and apparel, and in a suitable condition for the service, and to 
keep her in that condition unless prevented by the perils of the sea. 
Here there was no such peril encountered, no storm, nothing but ordi- 
nary weather, which did not interrupt the laying out of the seine; and 
the cable parted by reason of a defect which existed at the time of the 
contract. but was unknown to the plaintiff's testator. But his innocence 
does not entitle him to recover wages that were never earned. Abbott 
on Shipping, 218, lays it down that if the merchant suffer loss by rea- 
son of any insufficiency of the vessel or her furniture at the outset of 
the voyage, he will be entitled to a recompense. He cites an opinion of 
Pothier, that, if the ship has been surveyed and reported sufficient, the 
owner ought not to be answerable for damages occasioned by a defect 
which he did not nor could not know: But even Pothier agrees that, 
in such a case, the owner must lose his freight. Upon these opinions 
Abbott comments, stating his own to be that in the English law the 
owner is liable to damages on his covenant, and also to the loss of freight 
money. His reasons are that defects in the body of a ship-and much 
more in her furniture-cannot exist unless occasioned by the age or par- - 
titular employment of the ship, or some accidental disaster that may 
have happened to it, all of which ought to be known to the owner, 
and ought to lead to an examination of the interior as well as (551) 
the exterior parts. "And, indeed," says he (p. 220), "this con- 
tract, although greatly partaking of the nature of the contract of letting 

' 

to hire, is not precisely the same, but imcludes in itself a warranty be- 
yond that which is contained in a contract for letting to hire." He 
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proceeds then to state that warranty and its effect in  the following lan- 
guage: "In a charter party the person who lets the ship covenants that 
it is tight, staunch, and suf f ic ient;  if it is not so, the terms of the cove- 
nant are not complied with, and the ignorance of a covenantor can 
never excuse him." H e  then illustrates his position by citing Lord 
Halt's distinction in Coggs v. R a m a d ,  between the contract for the 
carriage of goods and that of letting to hire; where he says: "The law 
charges the person" (the master of a ship, among others) "intrusted to 
carry goods, against all events but the acts of God and the King's ene- 
mies; so that a common carrier is an insurer against all perils or losses 
not within that excevtion." 

This has also been considered as undoubted law in  this State, and 
applied to the case of a vessel performing a voyage at  sea. I n  Baclc- 
house v. Sneed ,  5 5. C., 173, the vessel was lost by reason of an internal 
and unknown defect in  the rudder, which was apparently sound; yet the 
owner was obliged to make good the cargo to the shipper. Much more 
clear must i t  be that wages cannot be recovered which the vessel never 
earned and did not earn for want of seaworthiness. That the law wisely 
holds this doctrine will be more apparent from considering the conse- 
quences of a contrary rule. The owner, for example, may know of 
many defects, of which other persons are ignorant, and of which the 
scienter cannot be brought home to him. As Abbott says, he ought  to 
know all the defects of his own vessel. The interests risked on her are 
of too much value to excuse the want of either diligence or skill in 
examining into her condition; and to avoid the evils that might arise 
from the negligence of the owner in that respect, the law must infer a 

stipulation by him that the condition of the vessel is suitable to 
(552) the serrice. Let i t  not be said that the shipper may also examine 

for himself. Such a requirement would break up trade. When 
one wishes to hire a servant or a house, each person is the best judge of 
what will suit him, and one person has nearly the same opportunity and 
competency with another for inquiry and examination. But i t  is other- 
wise with respect to ships. Indeed, a vessel is often chartered for a voy- 
age, when she is a t  sea or in  a distant port; and therefore the merchant 
has no opportunity for inspection. But if i t  was present, few persons 
have the knowledge requisite to detect its defects; and i t  would thus 
become necessary for every shipper to be a t  the trouble and expense of 
a regdar  survey by a professional person, or be obliged to put up with 
the representation of the ship-owner, on which he would be liable only 
on a deceitful affirmation or concealment, of which satisfactory proof 
is scarcely possible. As one party or the other must run the risk of a 
defect in the ship, it is not therefore difficult to say on which, in point 
of policy and for the furtherance of fair  dealing, the law ought to im- 
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pose i t  as a part of the, contract implied in chartering a vessel. But 
when, as here, the agreement is express that the vessel and her findings 
are  suficient, it can be held to mean no less than that they are actually 
sufficient, and not merely that they are apparently so. I f  this vessel had 
outlived the accident of losing her cables and anchors, i t  is clear the 
owner would have been bound to supply others within a reasonable time. 
Indeed, the law implies an agreement on the part of the owner to keep 
the vessel in repair, without any express stipulation to that effect. Rip- 
ley v. Scaife, 5 Barn. & Cres., 167; Putnam v. Wood, 3 Mass., 481. 
This shows that this is not a mere contract for hiring; since, if it were, 
the charterer would be obliged to supply the parts that gave way, or lose 
the use of the vessel for the residue of the term. But even if a vessel be 
sufficient a t  the commencement of a voyage, but, as here, be lost in  the 
course of it, the owner, though not liable indeed to freighter for dam- 
ages, loses his freight money. Kimball v. Tuclcer, 10 Mass., 192. At all 
events, all beyond freight pro rata i ther is  peracti. As to that, there is 
no dispute in  this case, for the defendant submitted to a verdict 
for the wages for the time the vessel lived. 

PER CURIAM. New trial. 
(553) 

DEN ON DEM. OF RICHARD GOWING V. JOSEPH RICH, 

1. Where land was purchased by A., but the deed of conveyance was made to 
her daughter B., who became personally liable for a part of the consid- 
eration money, a creditor of A. cannot sell this land under an execution 
at law to satisfy a judgment obtained by him against A., although the 
land was so conveyed expressly to protect it from the debts of A. 

2. It  cannot be so sold by virtue of the statute of frauds, Rev. St., ch. 50, see. 
1, because that only avoids conveyances made by the debtor himself. 

3. Nor can it be sold under act of 1812, Rev. St., ch. 45, see. 4, subjecting 
trust estates to execution, for that only applies to a case in which the 
debtor, the cestui que trust, could immediately and unconditionally claim 
a conveyance of the legal estate from the trustee-not to one where the 
trustee needs the legal title to subserve the rights of himself or of third 
persons. 

4. In the present case B., the grantee and trustee, before she could be com- 
pelled to part with the legal title, had a right to be compensated for the 
money she had paid or to be indemnified for the liability she had in- 
curred in relation to the consideration of the purchase. 

5. The remedy of the creditor was in equity, but on a different principle, and 
that is, the right in equity to follow the funds of the debtor. 
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(554) EJECTMENT, tried at DAVIE, at Fall Term, 1840, before Pear- 
son, J. Both parties claimed under one'sheeks. The defendant 

admitted himself in possession. The plaintiff offered in evidence a judg- 
ment in favor of one Alexander against one Chloe Oaks and others, an 
execution thereon, and a sheriff's deed to himself, conveying all the 
interest of the said Chloe Oaks. The plaintiff then offered evidence to 
prove that the said Chloe Oaks in 1836, while the suit of Alexander, 
which was for a debt of about $2,500, was pending, had sold a negro and 
had sold her home place for $700, and had contracted verbally to buy 
the land in question of Sheeks for $1,250; that on the day agreed upon 
to execute the writings, Sheeks went to the house of Mrs. Oaks, when he 
was informed by Mrs. Hoskins-who was the daughter of Mrs. Oaks 
and widow of one Hoskins, who had died a few years before, insolvent, 
leaving his widow destitute and dependent upon her mother for sup- 
port-that she was to buy the land and would pay for i t  and take the 
deed in her own name. Sheeks expressed himself willing to make the 
deed to whoever paid him the money, and, accordingly, with the knowl- 
edge and consent of Mrs. Oaks, he made the deed to Mrs. Hoskins and 
received from her $700 in cash, of which $600 was in one-hundred-dollar 
bills, and took Mrs. Hoskins' note under seal for the balance, $550. 
Sheeks stated that he: took Mrs. Hoskins' note without security, because 
he was told and believed that the land was bound to him for the pur- 
chase money. The plaintiff then offered evidence to prove that Mrs. 
Oaks had bought and paid for the land; that the $700 paid was her 
money, which she had handed to Mrs. Hoskins with the understanding 
that the deed was to be taken in the name of Mrs. Hoskins to keep off 
the creditors of Mrs. Oaks; and that Mrs. Hoskins was to execute the 
note for the balance of the purchase money, but Mrs. Oaks was to pay 
it. The defendant offered evidence to show that the $700 was the money 
of Mrs. Hoskins; that a few months after the deed was executed sad 
after Mrs. Oaks and Mrs. Hoskins had taken possession of their new 
home, the land in question, he had married Mrs. Hoskins, without notice 
of any implied trust in Mrs. Oaks, and had been compelled to pay the 

note of $550 executed by his wife. The plaintiff's counsel in- 
(555) sisted that, if in fact ~ r s .  Oaks had bought the land and paid 

$700 of the price, and agreed to pay the balance, and made use 
of Mrs. Hoskins' name in the deed and in the note as a cover to keep off 
creditors, then Mrs. Oaks had a trust estate, which was subject to execu- 
tion sale under the act of 1812. The defendant's counsel insisted, (1) 
that supposing the facts to be as contended for by the plaintiff's counsel, 
and that Mrs. Oaks had an implied trust, the purchaser of this trust 
under the act of 1812 did not acquire the legal title, but his remedy was 
in equity. (2) That the act of 1812 did not take within its operation 
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an implied trust. (3) That the defendant, as husband, mas a purchaser 
for valuable consideration, and, if he married without notice, he was not 
bound by the trust. (4) That, taking the facts to be as contended for 
by the plaintiff, yet if the jury were satisfied that the defendant had 
married without notice of the understanding that Mrs. Oaks was to pay 
the $550 note, and had been compelled to pay the amount himself, then 
although Mrs. Oaks had a trust to the amount of $700, yet he also had 
a trust to the amount paid by him, and the case would not come within 
the operation of the act of 1812. (5) That defendant's counsel insisted, 
as a matter of fact, to the jury, that the land was bought and paid for 
by Mrs. Hoskins for her own use and out of her own money, and insisted 
that i t  made no difference how she obtained the money, whether by loan 
from &hs. Oaks or from her ~ t h e r  relations, or by secreting i t  out of her 
husband's effects, provided it was not, at the time she paid it, the money 
of Mrs. Oaks. 

The court charged that to entitle the plaintiff to recover, the jury must 
be satisfied that Mrs. Oaks had bought the land, and had, for the pur- 
pose of avoiding her creditors, resorted to the plan of handing the $700 
to Mrs. Hoskins, and getting her to pay it over, and get the deed in her 
name and execute the note, with the understanding that Mrs. Oaks was 
to pay the amount of the note when due; that if these were the facts, 
then, although the legal title was vested in Mrs. Hoskins by the deed of 
Sheeks, still she held the land in trust for Mrs. Oaks, and this 
was such a trust as was liable to execution; and the plaintiff, as (556) 
purchaser under the sheriff's sale, by virtue of the act of 1812, 
acquired not only the trust estate of Mrs. Oaks, but also the legal estate 
of Mrs. Hoskins, and was entitled to recover in this action; that the 
position taken by the defendant's counsel, that a husband, marrying 
without notice, was considered in the light of a purchaser for a valuable 
consideration, discharged of the trust, was not true; for the husband, 
taking by operation of law, stood in the place of the wife, and took no 
greater estate, and was bound by the trust, whether he had notice or not; 
that so far as the $550 note was concerned, if it was a part of the under- 
standing that the note was to be given in the name of Mrs. Hoskins, but 
Mrs. Oaks was to pay it, then, though the defendant, by marrying Mrs. 
Hoskins, made himself liable for the note, and had in fact been com- 
pelled to pay it, still his paying it would not alter the case, but would 
only place him in the situation of a security, who had paid money for 
Mrs. Oaks, without thereby acquiring a lien upon the Iand or any in- 
terest in the land. On the other hand, if the jury were not satisfied that 
the money was the money of Mrs. Oaks, but came to the conclusion that 
Mrs. Hoskins had procured i t  either by loan from Mrs. Oaks or in any 
other way, or, supposing the money was Mrs. Oaks7, if the jury were not 
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satisfied that Mrs. Hoskins gave the note in her name with the under- 
standing that Mrs. Oaks was to pay it, then the defendant would be 
entitled to a verdict; for if Mrs. Hoskins gave the note expecting to pay 
it herself, then the trust estate would be divided, and Mrs. Hoskins 
would hold the land in trust for Mrs. Oaks as to the $700, supposing 
that to have been her money, and in trust for herself as to the amount 
of the note, and thus would be presented the case of a mixed trust, which 
does not come within the operation of the act of 1812. 

There was a verdict for the plaintiff; a motion for a new trial for 
error in the opinion of the court was discharged, and, judgment being 
thereupon rendered for the plaintiff, the defendant appealed. 

Boyden  for p la in t i f .  
Caldwell and W i n s t o n  for defendant. 

(557) RUFFIN, C. J. I n  the instructions to the jury, the intention of 
the parties and the true character of the transaction upon which 

the deed was made to Hoskins were fairly submitted to them. I t  must, 
therefore, be assumed, upon this verdict, that the contract of purchase 
was made by Oaks for her own benefit; that the sum paid, $700, was her 
money, and that she was to pay the residue of the purchase money, $550; 
and that she did not give her own note as a security therefor, but pro- 
cured her daughter to give her note, with the understanding that Oaks 
should pay i t ;  and that this was done with the view to conceal the 
interest of Oaks from her creditors and prevent them from seeking satis- 
faction of their debts out of the land. We are then to treat this as a 
strong rase of bad faith, in which clearly the daughter held upon a 
secret agreement and in confidence for the mother. I n  such a case, i t  
would be a reproach to any system of jurisprudence if it provided no 
means of reaching the land or the interest of the mother in  it, for the 
payment of her debts. We doubt not but her interest may be made liable 
for her debts; but the question is, whether i t  be so liable as to be the 
subject of sale under a fieri facias on a judgment at law, and whether 
the purchaser at  such a sale gets the legal title. Upon that question, 
after deliberation, we have come to a conclusion differing from the 
opinion held by his Honor. 

Before the act of 1812, which made trust property subject to legal 
execution, such an hterest  as thiq certainly conld not be reached at law. 
I t  waq the constant pr~ctice,  both in England and this country, for a 
purchaser to take his conveyance to a trustee; and it was allowed, though 
puch conveyance defeated doaer, and prevented the redress of creditors 
a t  law, and obliged them to sne in a court of equity. The act of 1819 
altered and corrected that in  cases in which a person is seized simply 
and purely for the debtor, without any beneficial interest in the party 
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having the legal title or in any other person except the debtor in execu- 
tion. Brown v. Graves, 11 N.  C., 343; Gillis v. MclTuy, 15 N. C., 172. 
The reason for thus confining the operation of the act is that it divests 
the whole legal estate of the trustee, and, therefore, can only ex- 
tend to a case in which the trustee does not need that title to sub- (558) 
sewe the rights of himself or third persons. The act embraces, 
therefole, only the case In which the debtor in execution might call upon 
the trustee for a conveyance of the legal estate, or, at  the least, if there 
were several equitable joint tenants for a conveyance of such part of the 
iegai estate as wouid be commensurate with his equitable right. The act 
i n  no case gives to the creditor of the cestui p e  t ~ u s t  an interest or power 
over the estate, legal or equitable, greater than that to which the cestui 
que trust may be entitled. The purchaser holds the land exactly as the 
debtor held the trust. The act does not, therefore, at all proceed on the 
idea of a fraud in the creation of the trust; or provide that, by reason 
thereof, the trustee shall be deprived of any interest in himself, derived 
by the same conveyance. But it is founded on the fact that the debtor, 
being entitled to the trust, is, in equity and in  substance, the owner of 
the land, and therefore that it ought to be liable to be sold for his debts. 
The interest of the debtor, as cestui que trust, is the subject of sale, and 
the purchaser can get no more. He  therefore is to stand precisely in the 
shoes of the debtor, except that the debtor would have been obliged to 
apply to the chancellor to obtain the legal title; whereas the purchaser 
gets that also by the sherifl"~ deed. The question then is, whether, as 
Letween the debtor in  execution and the person having the legal title, the 
former could, in  the state of the dealings between them, call for an im- 
mediate conveyance from the latter. Now, we are clearly of opinion 
that the daughter would not have keen compelled to convey to the mother 
without first being discharged from her note, given for a part of the pur- 
chase money, or, after the money was paid, without its being repaid. 
I f  Oaks had given her note, and Hoskins had executed it as her surety, 
ihe latter would have been entitled to retain the legal title as a security 
in  the nature of a mortgage. This is the same case in substance. Hos- 
kins gave her note for Oaks' debt, and the latter agreed, as she' ought, to 
pay it. But she did not, and the former paid i t ;  and, being for the pur- 
chase money of this very land, the title could not be taken from her 
without making her whole. As between these parties, that can- 
not be denied. But it is contended the bad faith towards the (559) 
mother's creditors is an ingredient in the case which repels all 
claim of the daughter upon the land, as against the creditors, and gives 
them a higher right than the mother. Not, we think, under this act of 
1812. We have already endeavored to show that the remedy given by 
it does not stand on the footing of fraud. But another view will render 
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this still clearer. I f  there was an intention to defraud creditors, then 
it is a settled principle that equity will help neither party to such a con- 
tract ; and, consequently, the mother could not have had a decree against 
the daughter for a conveyance, nor could the creditor of the mother- 
that is to say, by way of insisting on such a trust and asking its execu- 
tion, since that would be to affirm and enforce a fraudulent intent. The 
remedy of the creditor is founded on a different principle, which is, the 
right in equity to follow the funds of the debtor. Dobson v. Brwin, 18 

I N. G., 565. When the essatt: was oiice in the debtor and has been con- 
veyed by him in  trust for himself, the redress of the creditor is plain 
at  law upon either of two grounds. R e  may sell the trust, and that will, 
under the act of 1812, carry the legal estate; oy he may treat the con- 
veyance as fraudulent and null ah ilzitio under the act of 13 Eliz., Rev. 
St., ch. 50, sec. 1, and therefore as leaving the legal title in the debtor. 
But this last is invoking another statute which is not applicable to a 
case like that before us, which is not of a conveyance by a debtor of land 
before owned by her, but that of a purchase by the debtor and a convey- 
ance to a tsustee for her. That the statute of Eliz. does not apply to the 
case of a purchase by the debtor is clear from the consideration that it 
operates entirely by nzaking void the assurances within its purview. I n  
this case that would leave the title in  Sheeks, the vendor, which would 
not serve the plaintiff's purpose. As has been already mentioned, how- 
ever, before the statute 29 Charles 11.) from which our act of 1812 is 
taken, purchases were daily made in England i n  the name of trustees, 

aud, though equity found means of paying out of the estate the 
(560) debts of the person who, in  the view of that court, was the owner, 

yet the purchase and conveyance to the trustee were never deemed 
within the statute of Elizabeth so as to subject the land to a legal judg- 
ment and execution. That was the cause of passing the acts to operate 
at  law on the trusts, qua trusts. And they have never been construed to 
give more to the creditor than the debtor could equitably claim, nor to 
apply to a case in which the debtor could not immediately and uncondi- 
tionally claim a conveyance of the legal estate. As Oaks could not, in 
this case, have done that, but must have indemnified Hoskins or her hus- 
band for the money paid as her surety, in  part of the purchase money, 
the caee is not within the act of 1812, and the land was not subject to be 
sold under execution. 

PER CURIAM. Venire de novo. 

Cited: Green v. Collins, 28 N .  C., 152; Griffin v. Richardson, 33 
N. C., 442; Williams v. Williams, 41 N. C., 22; Page v. Goodman, 43 
N. C., 20; Jimmerson v. Duncan, 48 N. C., 538; Morris v. Rippy, 49 
N. C., 535; Thigpen v. Pitt, 54 N. C., 55, 57; Gentry v. Harper, 55 
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N. C., 1 7 8 ;  Taylor  v. Dawson, 56 N. C., 90, 92 ;  Evere t t  v. RubyJ 1 0 4  
N. C., 481 ; T h u r b e r  I ) .  LaRoque, 105  N. C., 319 ; Guthr ie  v. Bacon, 107  
N. C., 338 ;  S h e r r o d  v. Dizoqz, 120 N. C., 6 2 ;  Gorrelb v. Alspaugh, ib., 
368;  Webb v. Atkhuom, 124  N. C., 449. 

HANNAH RAGLAND AND OTHERS v. CHARLOTTE HUNTINGDON 

1. On the trial of an issue devisavit vel non, where the will is  propounded by 
two legatees, one of whom is a colored woman and the other a white 
woman, and the caveators are colored persons, the caveators may prove 
by other colored persons the declarations of the calored woman, one of 
the parties propounding, in  relation to the subject-matter of the issue. 

2. Where i t  was proved by one of the only two subscribing witnesses to a will, 
offered a s  a will of real estate, that he was requested by the testator to 
prepare his will according to his instructions, and he did so, and signed 
his name as a witness before the testator signed, but not in his presence, 
and then read the will to the testator, and told him he had signed as a 
witness, and the testator approved and executed it, and the other witness 
then signed in presence of the testator: Held, that  this was not a valid 
execution of a will to pass real estate, the statute requiring both the wit- 
nesses to sign in the presence of the testator. 

3. A will was offered for probate in the county court, a caveat entered by the 
defendants, and on the issue being found in favor of the will, both as  to 
real and personal estate, the defendants appealed. On the trial in the 
Superior Court the jury found i t  to be a good will for personal but not 
for real estate: Held, that  the plaintiffs had a right to recover fram the 
defendants their costs both in  the county and Superior courts. If the 
defendants had appealed only from so much of the judgment of the county 
court a s  related to the real estate, then the costs of the Superior Court 
would have followed the judgment of that  court. 

APPEAL f r o m  Dick, J., a t  Spr ing  Term, 1841, of CUMBERLAND. 
T h e  issue t r ied i n  t h e  case was a n  issue of devisavit vel non, which 

came up f r o n  t h e  county court upon  t h e  appeal  of t h e  caveators, t h e  
ju ry  below having  found  t h a t  t h e  paper-writing propounded was t h e  
last will  a n d  testament of George Ragland, deceased, sufficient i n  lam t o  
pass both real  a n d  personal estate, a n d  judgment hav ing  been rendered 
accordingly. On the  t r i a l  i n  t h e  Superior  Cour t  t h e  caveators 
contested t h e  val idi ty  of the  will, both a s  to  real  a n d  personal (562) 
estate, upon  t h e  that ,  a t  t h e  making  of t h e  will, the  sup- 
posed testator  was  n.on compos mentis. I n  support  of this proposition 
two witnesses were offered by  the  caveators, who were objected to  b y  the  
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plaintiffs on the ground that they were persons of color, by whom the 
defendants stated that they expected to prove admissions of Hannah 
Ragland, one of the plaintiffs, that the testator was of unsound mind 
at the execution of the will. It was admitted by the plaintiffs that the 
testator was a free man of co!or; that Hannah Ragland, his widow, and 
one of the plaintiffs, was a free woman of color, and that both the de- 
fendants were free persons of color; but i t  was equally certain that 
Rachel Ann Arey was of pure white blood, and this was not denied by 
the defendants. Whereupon his Honor rejected the testimony. The 
defendants then insisted that Rachel Ann Are7 h i n g  an infant within 
2 1  years of age, which was not denied, was improperly a party to the 
record, and, as she did not aFpear by guardian or next friend, her ap- 
pearance was a nullity; and, therefore, moved that her name be stricken 
from the record. IIis Honor replied that, however he might have dis- 
posed of the motion had it been made at  the proper time, he considered 
it was now out of time, the cause having been put to the jury in its then 
conditioo, and he would reject the motion. One of the persons intro- 
duced by the plaintiffs as one of the subscribing witnesses to the will 
(there being but two subscribing witnesses) testified that he was much 
in the confidence of the testator; that on the evening before the paper- 
writing was signed by the testator, he, the witness, was sent for by the 
testator, and, upon visiting him, found him in  bed, and was informed 
by him that he had been quite sick, but that he had taken medicine, 
which had acted well, and he was now much better, and believed him- 
self recovering; but in  case of accident, he desired to make his will, and 
wished him (the witness) to write it for him and become one of the 
subscribing witnesses, and he wished a Mr. Southerland to be the other; 
that he (the witness) lived on the next lot to the testator, and Mr. 
Southerland was also a near neighbor; that the witness took memoran- 

dums of the wishes of the testator, which he took home with him, 
(563) and there prepared the will; that after writing the will, he wrote 

the note of attestation in  continuation, viz. : "Signed, sealed, pub- 
lished, and declared to be my last will and testament, this 25 Septem- 
ber, 1835, in presence of," and then signed his name as a subscribing 
witness; that on the following morning, when he took the will over to 
the testator, he, th,e witness, informed him that he had written the will 
and signed as a subscribing witness, according to his request, and read 
over to him the whole will, with the note of attestation and his own (the 
witness's) name as subscribing witness; that the will was read over to 
the testator three times, and he approved its contents; that the testator 
had the will in  his own hands and examined it, and although he was not 
a scholar, could not write, and could read verg little, if a t  all, he was 
yet a man of business, and conversant with business papers, and under- 
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stood well the ordinary forms of executing deeds and other papers, and 
could tell when one was signed by a subscribing witness; that the testa- 
tor then proceeded to sign the paper in his presence and that of the 
other subscribing witness, and signed i t  with a perfect knowledge and 
understanding that he (the witneas) had previously signed it as a sub- 
scribing witness; that the witness saw the testator sign the paper, and 
that i t  was immediately subscribed, at  the request and in the presence 
of the testator, by the other subscribing witness; and that the witness 
did not renew his signature, but the will was left with the testator, who 
nnderstood and b e l i e d  thal his will was fullV executed. His  Honor 
thereupon charged the jury that the paper-writing, under the circum- 
stances of the execution deposed to by the subscribing witness, was not 
in  law a will sufficient to uass real estate: but whether it was sufficient 
in  law to pass personal estate depended upon whether or not they should 
be of opinion, from the evidence, that the supposed testator was, at the 
time of signing the paper, of sound and disposing mind and memory. 
Under this charge the jury found the paper-writing to be the last will 
and testament of George Ragland, sufficient to pass personal property, 
but not sufficient to pass real estate. A motion was thereupon 
made by the plaintiffs that they recover their costs against the (564) 
defendants in' both courts, and for judgment against the sureties 
to the appeal bond; and on the part of the defendants it was moved that 
the defendants have jud_ment for their costs in both courts. Where- 
upon i t  mas adjudged by the court that the plaintiffs do recover their 
costs in the countv court. and that the defendants do recover their costs 
in the Superior Court; but no judgment was rendered against the sure- 
ties to the appeal. The plaintiffs then obtained a rule upon the defend- 
ants to show cause why a new trial should not be granted because of 
error in the charge of the court upon the point of the due execution of 
the will as to real estate: and the defendants obtained a rule upon the 
plaintiffs to show cause why a new trial should not be granted for error 
in the court in rejecting the testimony of the colored witnesses, and in 
refusing to strike out the name of Rachel Ann Arey in the cause. Both 
rules were discharged, and both parties, being dissatisfied therewith and 
with the judgment as to costs, prayed an appeal to the Supreme Court, 
which was granted. 

W. H. Haywood and Strange for plaintiffs. 
N o  counsel for  defendants. 

DANIEL, J. Fi rs t .  Were the two colored persons who were offered by 
the defendants to prove the admissions of Hannah Ragland competent 
witnesses? We are of the opinion that they were competent. I n  Ring 
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U .  Inhabi tan ts  o f  IIardzuicL, 11 East, 589, i t  was decided that when a 
suit is pending against a great number of persons who have a common 
interest in the decision, a declaration made by one of the persons con- 
cerning a material fact within his own knowledge is evidence against 
him and all the other parties with him in the suit; because, as he is not 
liable to be called upon to give evidence upon oath of the fact, being a 
party to the suit, his declaration of it must be evidence for the opposite 
party. I n  M c R a i n y  v. Clark, 4 N.  C., 698, it was held that where the 
executors and devisees are regularly made parties plaintiffs to an issue 

of devisavit vel non,  the declarations of some of them were to be 
(565) received. The act of Assembly, 1 Rev. St., ch. 31, see. 81, dis- 

ables people of color, within certain degrees, from being wit- 
nesses, except against each other. The defendants are people of color; 
and the plaintiff Ragland, whose admissions are sought to be given in 
evidence, is also a woman of color. We think that the witnesses were 
competent to give evidence of her admissions and declarations. I t  comes 
within the exception in the statute; and the circumstances that Arey, a 
coplaintiff, might be incidentally affected by such evidence, was not 
sufficient to exclude them. The evidence should have been received, and 
the jury would judge what it was worth. 

Second. The act of Assembly, Rev. St., ch. 122, sec. 1, declares that 
no will or testament shall be good or sufficient, in law or equity, to con- 
vey or give any estate in lands, etc., unless such last will shall be sub- 
scribed in the  presence of the testator by two witnesses at least. This 
will was not subscribed by two witnesses in the presence of the testator. 
Much argument has been urged upon us by the plaintiffs' counsel, to 
bring this case within the meaning of the act; but we think it was the 
meaning of the Legislature that the heirs at law should not be disin- 
herited but by a strict compliance with the words of the act, and that 
the door to the fraud should be completely shut. The charge of the 
judge was therefore right on this branch, of the case. 

Third .  I n  all actions whatever the party in whose favor judgment 
shall be given shall be entitled to full costs, unless otherwise directed by 
statute. Rev. St., ch. 31, see. 79. The plaintiffs, having prevailed upon 
the issue in the Superior Conrt, although to a less extent than they had 
in the county court, were nevertheless entitled to full costs. If the de- 
fendants had appealed from so much of the judgment in the county 
court as related to the due execution of the will as a will of lands, and 
permitted i t  to have been proved as the personal estate, then the costs in 
the Superior Court would have followed the judgment in that court. 

PER CURIAM. New trial. 

Cited: In, re Cox,  46 N. C., 324; In re Pope, 139 N. C., 486. 
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HENRY C. FORTESCUE, ADMINISTRATOR, ETC., Y. FENNER B. 
SATTERTHWAITE. 

1. A testator devised certain negroes to his three children, J., S., and N., and 
then proceeded as follows: "In case either of my said children should 
die without heir lawfully begotten, it is my wish that the property should 
be equally divided between the children t h e n  l iving,  whether J., S., or N." 
3. died first. N. then died without issue, leaving S. surviving: Held, that 
under this limitation S., the surviving child, took the property belonging 
to N. 

I 
2.  S., the survivar, had previousiy inie~mariiei; with the plaintiff, a d  after 

this intermarriage, and before the death of N., the plaintiff conveyed the 
negroes, now in controversy, being part of those in which his wife had a 
contingent interest, to the defendant: Held, that this deed was an estop- 
pel as to the husband, and when his wife acquired a vested interest by 
the death of N., such interest passed to the defendant by force of the said 
deed, either upon the principle that interest, when it accrued, fed t h e  
estoppel, and tliereby gale an absolute title, or that the deed operated as 
a release of the wfie's choses in action. 

3. If the words in a deed of sale of goods and chattels plainly evidence a sale, 
this is suEicient without technical words. Such a deed of sale may be 
made without any words of "bargain and sale" as well as with those 
words. 

4. Contingent interests, such as executory devises, etc., are assignable. . A  pos- 
sibility cannot be transferred, but by a possibility is meant the mere ex- 
pectancy of an heir apparent, or of one who is next of kin to a living man, 
or the prospect of having a legacy left, etc. 

APPEAL from Bailey, J., a t  Spring Term, 1841, of BEAUFORT. 
The case was one of trover, brought to recover the value of three 

negroes, Violet, Matilda, and Bill. These negroes were the children' of 
negro woman Mimy, who belonged to one William Satterthwaite, de- - 
.ceased. The said William Satterthwaite made and published his last 
will and testament, dated 17 September, 1810. The plaintiff claimed 
under the following clauses in the said will : 

"I give and bequeath to my daughter Nancy Satterthwaite, (567) 
one negro woman named Mimy and Jaban, and one bed and fur- 
niture, etc., to her and her heirs forever." The testator, after making 
several bequests to his other children, sayst "In case either of said 
children should die without heir properly begotten, i t  is my wish that 
the property should be equally divided between the children then living, 
whether James, Nancy, or Sally." The testator died, leaving Sally, 
the plaintiff's intestate, James and Nancy, his children and the legatees 
mentioned in  the said will. James died first; Nancy then died without 
issue, in July, 1836, leaving Sally the only survivor. And the question 

425 



I N  T H E  SUPREME COURT. [23 

was, whether Sally was entitled to the negroes under the last clause, a s  
aforesaid. The defendant contended that the limitation over was too 
remote, and the plaintiff could not recover. And, furthermore, he 
offered in evidence a bill of sale from Nancy Satterthwaite, dated 28 
May, 1833, for the negroes in controversy, ti copy of which is annexed, 
marked (B) ; and, also, an agreement between Henry C .  Fortescue and 
the defendant, dated 27 January, 1834 (after the said Henry's marriage 
with Sally), agreeing to refer the rights of the said Henry and the de- 
fendant to the negroes of the said Nancy, claimed by them respectively, 
to the award of certain arbitrators, the decision of the arbitrators in 
favor of the defendant as regards the negroes now in controversy, and 
also a bill of sale for these negroes from Henry C. Fortescue and his 
wife, Sally (the plaintiff's intestate), to the defendant, dated 27 Jan- 
uary, 1834, made in pursuance of the award. A copy of this bill of 
sale is hereunto appended, marked (D). All which testimony was re- 
jected by the court. Nancy died intestate and without issue, i.n July, 
1836. Sally was a feme covert at the execution of the said deed. 

His Honor, Jzdge Bailey, was of opinion that the limitation in the 
will was not too remote, but that the words, then living, whether James, 
Nancy, or Sally, tied up the contingency to the death of the first taker 
without issue. Under this instruction, the jury returned a verdict for 
the plaintiff. A,new trial having been moved for and refused, and judg- 

ment having been rendered, pursuant to the verdict, the defend- 
(568) ant appealed. 

COPY O F  BILL O F  SALE FROM NANCY SATTERTHWAITE. 

Know all men by these presents, that I, Nancy Satterthwaite, of the 
State of North Carolina and county of Beaufort, for and in consider- 
ation of the love and affection which I have unto my nephew, Fenner 
B. Satterthwaite, of the aforesaid county and State, and the sum of $1 
to me in hand paid by the said Fenner, etc., do hereby alien, set off, and 
confirm unto my said nephew, Fenner B. Satterthwaite, all my right, 
title, interest, and claim wliich I have in and to the following negroes 
(describing, among others, the negroes claimed in the plaintiff's declara- 
tion), all of which described negroes unto my said nephew, Fenner B. 
Satterthwaite, his heirs and assigns, etc., forever. (Then follows a 
clause of warranty against all persons claiming by, through, or under 
her.) Signed, sealed, witnessed, and registered according to law and 
dated 28 May, 1833. 
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COPY O F  THE DEED FROM HENRY C. FOBTESCUE AND HIS WIFE 

T O  THE DEFENDANT. 

Know all men by these presents, that we, Henry C. Fortescue and 
wife, Sally, of the one part, and Fenner B. Satterthwaite of the other 
part, all of the county of Beaufort and State of North Carolina, wit- 
nesseth that we, Henry C. Fortescue and wife, Sally, do by these pres- 
ents, for and in consideration of $1 to us in hand paid by Fenner B. 
Satterthwaite, the receipt whereof we do hereby acknowledge and our- 
selves fully satisfied for all our right, title, and interest which we now 
or may have in and to negro woman Violet and child not named, Ma- 
tilda and Jim, formerly the property of Nancy Satterthwaite; and we, 
the aforesaid Henry C. Fortescue and his wife, do for ourselves, our 
heirs, executors, and administrators, covenant to and with the said Fen- 
ner B. Satterthwaite to warrant and defend the title to the said negroes 
from the proper claim of all persons claiming by, from, or under us, to 
the only proper use and benefit of him the said Fenner B. Sat- 
terthwaite, to him, his heirs, executors, administrators, and (569) 
assigns. As witness our hands and seals, this 27 January, 1834. 

Signed, sealed, witnessed, delivered, and registered, all according to 
law. 

J. H. Bryan for plaintif. 
W. H. Haywood and Iredell for defendant. 

DANIEL, J. This is an action of trover for the conversion of three 
slaves. Pleas, the general issue and release. William Satterthwaite in 
1813 bequeathed legacies to each of his three children, James, Nancy, 
and Sally. The testator, after making several other devises and be- 
quests in his will, then proceeds and says: "In case either of my said 
children should die without heir lawfully begotten, i t  is my wish that 
the property should be equally divided between the children then living, 
whether James, Nancy, or Sally." The said three children were alive 
at the death of their father. Afterwards James first died; Nancy then 
died without issue (in July, 1836), leaving Sally the only survivor. The 
slaves in controversy were a part of those bequeathed to Nancy as afore- 
said. Sally had married the plaintiff Fortescue; and she and her hus- 
band, on 27 January, 1834, executed to the defendant, then in posses- 
sion, the deed for the said slaves, marked in this case with the letter 
(D). Sally, the plaintiff's wife, died, and he, as her administrator, has 
brought this action. The judge was of opinion that the contingent in- 
terest or executory devise which each one of these children had in the 
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' legacies to the other children was not too remote; but that the words 
"then living, whether James, Na.ncy, or Sally," tied up the contingency 
to the death of the first taker without issue. But the judge refused to 
permit the aforementioned deed from the plaintiff to the defendant to 
be received in evidence. The plaintiff had a verdict and judgment, and 

the defendant appealed. 
(570) We agree with the judge that, in this case, the limitation over 

to Sally, the survivor, of the legacy given to Nancy, on her dying 
without issue, was not too remote; but that it was a good executory 
devise. The meaning of the testator is plain, that on any one or two of 
the children dying without issue, the survivor or survivors, then living, 
whether James, Nancy, or Sally, should have the legacy which had been 
before given to the one so dying. The contingent interest, if it ever 
could vest, must necessarily vest during the period of a life or lives that 
were in being at the death of the testator. The words "them l b k g "  
tie up the limitation during, the lives of the three children. 

We do not agree with the judge in the rejection, as evidence, of the 
deed which Fortescue and wife executed to the defendant in 1834, and 
during the life of Nancy. I t  is true, as stated in the argument, that a 
possibility cannot be transferred at law. But by a possibility we mean 
such an interest, or the chance of succession, which an heir apparent 
has in his ancestor's estate; which a next of kin has of coming in for a 
part of his kinsman's estate; which a relation has of having a legacy 
left him, etc. Such interests as these, we conceive, are the true technical 
possibilities of the common law. 2 P. Wil., 181; Whitfield v. Faucet, 
1 Ves., 881; Atherley on Mar. Sett., 57. But executory devises are not 
considered as mere possibilities, but as certain interests and estates. 
Gurnel v. Wood, Willes, 211 ; Jones v. Roe, 3 Term, 93. I n  the last case 
the judges seem to have considered i t  as settled that contingent interests, 
such as executory devises to persons who were certain, were assignable. 
They may be assigned (says Atherley, p. 55) both in real and personal 
estate, and by any mode of conveyance by which they might be trans- 
ferred had they been vested remainders. I n  the present case, however, 
i t  is unnecessary to discuss the question how far the deed would have 
bound the wife in case the husband had died before the contingency 
happened, and left her surviving. The deed, as to the husband, is an 
estoppel, and when his wife acquired a vested interest, to wit, in 1836, 
on the death of Nancy, the said interest passed to the defendant by 
force of the said deed, either upon the principle that the interest, when 
i t  accrued, fed the estoppel, Chr"istmas v. Oliver, 2 Smith Select 
Cas., 417, or the deed operated as a release of his wife's choses in 

action. If the deed be considered as a release, the interest of the 
(571) wife, as well as that of the husband, was by it extinguished, and 
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there was nothing left to survive to her administrator. Burnett v. Rob- 
erts, 15 AT. C., 83; 1 Shep. Touch., 333; 2 ib., 161 (Preston's Ed.) ;  1 
Roper on Hus. and Wife, 232. I t  is contended for the plaintiff that the 
deed has no conveying words in i t ;  that it is but an agreement or cove- 
nant under seal, and therefore that it cannot operate as an assignment. 
The answer is, that a deed of sale of goods and chattels may be made 
without any words of bargain and sale, as well as by those words. 1 
Shep. Touch., 388 (Preston's Ed.). I f  the words in the deed plainly 
evidence a sale, it is sufficient without technical words. We think that 
is the case in  this deed. If the deed be considered as a release, the 
words, we think, are sufficient to operate as such. I f  one do acknowl- 
edge himself under seal to be satisfied and discharge a debt, this is a 
good release of the debt. 2 Shep. Touch., 160 (Prest. Ed.). I n  this 
deed the plaintiff acknowledged himself satisfied for his right and title 
which he then had or might'thereafter have in  the said slaves. On the 
death of Nancy, the plaintiff's wife had a vested estate. The release of 
the husband to the defendant in possession must therefore have the 
effect of destroying that title in and to the slaves which, without the 
release, the husband had, at that instant of time, a right to receive from 
the defendant and reduce into his possession. 

PER CURIAM. New trial. 

Cited: McNeely v. Hart, 32 N.  C., 66; Respms v. Lanier, 43 N.  C., 
283 ; Cobb v. Hines, 44 N. C., 351 ; Hilliard v. Uearney, 45 N. C., 233 ; 
Barwick v. Wood, 48 N. C., 310; Gwynn v. Setzer, ib., 384; Wellbom v. 
Finley, 52 N .  C., 236; Bodenhamer v. Welch, 89 N. C., 81; Galloway 
v. Carter, 100 N. C.,121; Starnes v. Hill, 112 N. C., 26; liornegay v. 
.Morris, 122 N. C., 202; Sailz v. Raker, 128 N. C., 258; Kornegay v. 
Miller, 137 N.  C., 663; Canxpbell v. C r o d y ,  150 N .  C., 468; Beacom v 
Amos, 161 N. C., 367. 

DEN EX DELI. CHARLES T. SAUNDERS v. THOMAS McLIN. 
(572) 

1. A sale made by the sheriff of Craven, on a distress for taxes due to the 
town of New Bern, must, in pursuance of a private act of 1818, be made 
in the same manner as a sale by distress under the general law fo r  col- 
lecting the taxes due to the State, with the exception of a few particulars 

, which relate, for peculiar reasons, to the public revenue; and with the 
exception, also, of the mode of advertising. 

2. A sale, therefore, of an entire lot in the town of New Bern, for the town 
taxes due on it, is voia, and the sheriff's deed conveys no title to the pur- 
chaser. 
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EJECTMENT, tried at  Spring Term, 1841, of CRAVEN, before Bailey, J. 
I t  was brought to recover possession of a lot in New Bern. Taxes on 
this lot had been duly assessed by the commissioners of the town, and 
being due and unpaid, the sheriff proceeded to collect them by a distress 
on the lot, and after giving due and legal notice, sold the entire lot at 
public auction to the lessor of the plaintiff, and gave him a deed for the 
same, under which the plaintiff claimed title. The defendant was proved 
to be in possession of the premises sued for. I t  was contended by the 
defendant that the sheriff had no authority to sell the whole lot to a pri- 
vate person for the payment of the taxes; that if no person would pay 
the taxes for less than the entire lot, it should have been bid off by the 
sheriff in the name of the Governor; and that no return had been made 
by the sheriff to the county court, as directed by the general revenue law; 
and that, therefore, the sale and conveyance of the sheriff were void. 

Other objections were made to the plaintiff's recovery, but i t  is 
(573) immaterial to state them, as they are not noticed by the Court in 

delivering their opinion. His  Honor being of opinion that the 
sheriff's sale and deed conveyed no title to the lessor of the plaintiff, the 
plaintiff submitted to a nonsuit, and appealed to this Court. 

J. H. B r y a n  for plaintiff. 
J .  W.  B r y a n  for defendant. 

RUBBIN, C. J. One of the objections taken on the trial seems to the 
Court to be fatal to the plaintiff's title; and i t  will therefore be sufficient 
to explain the grounds of our opinion upon that point, without advert- 
ing to the others. 

Before the act of 1792, ch. 2, lands were not liable to distress for pub- 
lic taxes, but they were collected by distress and sale of goods and chat- 
tels. Iredell's Rev. 1782, ch. 7, sec. 9 ; 1783, ch. 10, sec. 8. By Private 
Laws 1779, ch. 4, "For the regulation of the town of New Bern," which 
is sent up as part of the case, the town taxes were also to be collected by 
distress and sale of the delinquent's goods and chattels. Such was the 
state of the law, as to the mode of collecting both the public and local 
taxes, before 15 November, 1792. I n  1791 a private act was passed, 
which is also a part of the case, whereby the town taxes of New Bern 
were made recoverable by warrant before a justice of the peace out of 
court, and execution. And in the last section of the same act i t  is pro- 
vided: "That it shall be lawful for the commissioners of the town of 
New Bern, for the time being, to cause the taxes of the said town to be 
collected either in  the manner hereinbefore directed or as the law 
directs for the collection of public taxes." Under this authority the 
commissioners passed an ordinance in 1816, in these words: "The act 
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of the General Assembly of 1791, requiring the commissioners to direct 
the manner in which the payment of the town tax shall be enforced, i t  
is ordained that the collect07 shall collect the tax, when in  arrears, by 
distress and sale of the personal property of the delinquent, if any to 
be found; if none, then by distress and sale of the lots or parts of lots 
upon which the tax is in  arrears and unpaid, conforming, in either case, 
to the regulations of the acts of the General Assembly directing 
the manner of enforcing the payment of public taxes." (574) 

I t  may be observed, in  the beginning, that the act of 1791 uses 
the words, "as the law directs for the collection of public taxes," which, ' 

speaking in the present time, may perhaps be confined to the law as i t  
then stood, for the collection of taxes. I f  so, the commissioners ex- 
ceeded the authority given to them by that act when, in 1816, they 
ordered the distress and sale of lots for taxes; since the act which 
authorized that, as to the public revenue, did not pass until the next 
year, namely, 1792, ch. 2. Consequently, under that construction of the 
act of 1791, the ordinance would be unauthorized and inoperative, as 
respects the sale of the lot ; and the sale made by the sheriff must be held 
to be void. But if that be zot the proper construction of that statute, 
and, as we rather suppose, the meaning be that the commissioners, for 
the time being, may direct the taxes to be collected by warrant, o r  in  
the manner the lam now directs or may direct, in  that case, also, the 
plaintiff's title fails. The words of the ordinance, "conforming in  either 
case" (that is to say, in the sale of personal or real property) "to the 
regulations of the acts of the General Assembly directing the manner 
of enforcing the payment of public taxes," must receive a similar con- 
struction, so as to require the proceedings in a sale of a lot for the town 
tax to conform to the law existing at  the time of the sale, directing tho 
manner of distraining and selling the same lot for a public tax. I t  is 
not, however, of any consequence to consider that point further, since 
the private act of 1818, ('To amend the laws re_gulating the town of New 
Bern,'' speaks a language on this subject so distinct that i t  cannot be 
misunderstood. Instead of the taxes being collected by collectors ap- 
pointed by the commissioners, and in a mode to be designated by them, 
this act makes i t  the duty of the sheriff of Craven County to collect 
them, and vests him "with the same power and authority to collect the 
said taxes by distress or otherwise as by law sheriffs are or may be 
authorized to collect the public taxes." By this act, therefore, i t  is clear 
that in each case of a distress and sale for a tax of this town the 
sheriff is to observe the rules and regulations by the law, for the (575) 
time being, established for a distress and sale for public taxes, 
except that the private act provides specially for the mode of giving 
notice of the sale. 
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Now, whether we recur to the public law for collecting the revenue 
of the State as it stood when the ordinance of 1816 passed, or in 1818, 
or at  the time of the sale to the lessor of the plaintiff, such a sale as that 
made in this case is contrary to the law, and invalid. There can be no 
sale to a private person of an entire lof or other parcel of real estate for 
the taxes due on it. The act of 1792, ch. 2, see. 5, authorized a sale out 
and out, as upon an execution, and conveyance by the sheriff. But that 
was altered by the subsequent act, of 1798, ch. 492, see. 1, which enacts 
that the sheriff shall set up the lands to be sold to the person who will 
pay the taxes for the smalled part thereof; and he shall strike off the 
quantity so bid or offered to be taken for the amount of the public, poor, 
and county taxes and charges, to the person offering to take the smallest 
quantity. This has continued to be the law from that day to this. Rev. 
St., ch. 102, see. 55. The act then directs how and when the quantity 
purchased shall be laid off, its form, and other matters for completing 
the title. I n  a sub~equent part of the act (section 4) provision is made 
for a sale and conveyance to the Governor for the use of the State, if 
no person shall bid a smaller quantity than the whole. Upon the trial 
of this case i t  was contended for  the defendant that this provision, and 
also those of the act of 1819, Rev. St., ch. 102, secs. 60, 52, and 53, which 
direct the sheriff to make returns to the county court of the land to be 
sold and of those sold, were, by the force of the acts of 1791 and 1818, 
incorporated into the law for the sale of land for a town tax, and, con- 
sequently, that the sale under which the plaintiff cIaims is void. We 
rather suppose the contrary, inasmuch as those provisions relate, for 
peculiar reasons, to the public revenue, and seem inapplicable to such 
a sale as that under consideration. But admit those parts of the act not 
to operate upon a sale for a town tax, nevertheless the first section of 
the act of 1798 must embrace it. The act ~rovides  for two cases: a pur- 
chase by a private person and one in behalf of the State; and they are 

perfectly distinct. Avery v. Rose, 15 N. C., 558. Under no cir- 
(576) cumstances can the sheriff strike off the land to the Governor but , , 

where no person shall bid a smaller quantity than the whole of 
the lands, and then he must strike off the whole to the Governor, and not 
less. And under no circumstances, without exception, can he  strike off 
the whole to any person but the Governor. A private person can only 
purchase by taking a less quantity than the whole. We can see no 
ground upon which we can take the case of a sale for a town tax out of 
the operation of this provision, the words of which clearly include it. 
I t  may not be proper, and, we think, would not, to have struck off this 
lot to the Governor for the town tax, with which the Chief Magistrate 
of the State had no connection. But it may well be that the Legislature 
did not intend that the whole of any person's freehold should be taken 
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from him for any tax or taxes, public, county, or town; and preferred 
rather the tax to be lost. At all events, the lam is positive and must be 
obeyed. That being so, the sheriff exceeded his authority in  selling and 
conveying the whole lot; and, upon the principle of Jones v. Gibson, 
4 N. C., 480, and Avery v. Rose, 15 N. C., 549, the deed to the plaintiff's 
lessor is void, inasmuch as it shows upon its face that the sheriff ex- 
ceeded his authority and that the purchaser must have known it. 

PER CURIAM. No error. 

Cited: ,Vorrison v. McLaughh ,  88 N. C., 253. 

HULL THREADGILL AXD OTHERS v. THOMAS INGRAM. 
(577) 

A testator devised as follows: "I leave the whole of my other estate, as well 
negroes as goods and chattels, to be equally divided between my four 
children, A., B., C., and D., and f o r  my executors to have it appraised and 
pay off each child's part as they shall come to age, the boys to have their 
part at the age of 2 1  years, and the girls to have their part at the age of 
18  years; and if either o f  my children die without heir lawfully begotten. 
then his or  her part to be equally divided between my surviving children, 
and their heirs forever." A. died first, leaving children. B, afterwards 
died, leaving no children: Held, that the limitation over in the will was 
not too remote; that on B.'s death without issue, his share became vested 
in C. and D., who survived him; and that, as A. did not survive him, no 
part of such share vested in the personal representative or the children 
of A. 

APPEAL from Dick, J., at Spring Term, 1841, of ANSON. 
Detinue for a slave named Abram, which the defendant admits is now 

and was in his possession when demanded by the plaintiff immediately 
before the bringing of this action, and he admits that he refused to 
deliver him to the plaintiff. It is admitted that George Ingram died in  
1775, having first duly made his last will and testament, which was duly 
proved. The following is a copy of so much of the will as relates to this 
case: "I leave the whole of lug other estate, as well negroes as goods and 
chattels, to he equally divided between my four children, John Ingram, 
Tabitha Ingram, Jesse Ingram, and Nancy Ingram, and my executors 
to have it appraised and pay off each child's part as they shall 
come to age, the boys to have their part a t  the age of 21 years, (578) 
and the girls to have their part at  the age of 18 years; and if 
either of my child3ren die without heir lawfully begotten, then his or her 
part to be equally divided between my surviving children and their heirs 
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forever." The said testator left sur~.iving him the four children named 
in his will, to wit, John, Tabitha, Jesse, and Nancy. John died in 1800, 
leaving two children. Jesse died in October, 1835, without ever having 
had any children. Tabitha died in March, 1836, leaving children. The 
plaintiffs, Hull and Patrick Threadgill, obtained letters of administra- 
tion on the estate of the said Tabiths. The plaintiff Nancy is the sur- 
vivor of the said four children of the said testator, and is the wife of 
the plaintiff John Howlett. The slave sued for is the grandson of a 
female slave obtained by the said Jesse under the will of the said testa- 
tor, with the asseut of the executor of the saiJ id : ;  the said Jesse hav- 
ing arrived to the age of 2 1  years. The said Jesse also left a last will 
and testament, which has been duly proved, and Jeremiah Ingram, the 
executor therein named, duly qualified and took upon himself the execu- 
tion thereof. The slave sued for is held by the defendant as the agent of 
the said Jeremiah, the executor of the said Jesse. 

I f ,  on this statement, the plaintiffs be entitled to recover in this action, 
the judgment to Ee rendered for the plaintiffs; if not, then judgment to 
be rendered for the defendant. I f  judgment be rendered for plaintiffs, 
the slave sued for is of the value of $700, and the damages for detention 
are agreed to be $200. And the court thereupon, pro forma, rendered 
judgment for the defendant, from which the plaintiffs appealed. 

W k t o n  for appellants. 
(579) W. H. Haywood, JT., for defendant. 

DANIEL, J. This is an aetion of detinue to recover a slave by the 
name of Abrain. Plea, non deti.net. I n  1775 George Ingram made his 
will, and, after some devises of land, he says:: "I leave the whole of my 
other estate, as well negroes as goods and chattels, to be equally divided 
between my four children, John, Tabitha, Jesse, and Nancy Ingram; 
my executors to pay off each child's part as they shall come to age; the 
boys to have their part when they come to the age of 21 years, and the 
girls to hade their part at  the age of I 8  years. And if either of my chil- 
dren die without heirs lawfully begotten, then his or her part to be 
equally divided between my survjving children and their heirs forever." 
John died in 1800, leaving two children. Jesse died in 1835, never hau- 
inq had children. Tabitha survived him, and died in 1836, and the tvo 
Threadeills, plaintiffs, are her administrators. Nancy is still alive, and 
she and her husband, Howlett, are the other plaintiffs. The slave Abram 
is  a descendant of a female slave obtained by the legatee Jesse, under 
the  ill of his father, with the assent of the executors. There was a 
demand of the slave before the writ issued, and the defendant refused 
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to deliver him. The court being of opinion, pro forma, that the plaintiffs 
could not recover. there was judgment for the defendant, and the plain- 
tiffs appealed. 

We think the judge erred in deciding that-the law was in favor of the 
defendant. I t  seems to us that this case is clearly within the principles 
decided by this Court in the two cases of Zol l i co fer  v. Zollicoffer, 20 
N. C., 574, and Gregory v. Eeasley, 36 N .  C., 25. I n  the first case, the 
testator, having devised lands to three of his sons, and personal 
estate to his daughter, says: "And in case of the death of either (580) 
of my aforenamed children without a lawful heir begotten of his 
or her body, that then his or her part shall be equally divided among 
the survivors." I t  was held that upon the death of one of the sons with- 
out children the land he had acquired under his father's will went over 
to his surviving brothers and sisters. and that limitation was not too ., 
remote. I n  the latter case a testator had bequeathed all his personal 
property to his four children, to be equally divided between them when 
his son A. arrived a t  the age of 2 1  years; and if one or two or three 
should die under age, or wi thout  issue, for all the property to go to the 
surviving ones forever. A daughter died before her arrival at full age, 
leaving no children, but after A. had attained 21  years: Held, that her 

. share went over to the survi~7ors then living; and that a child of a sister, 
who had died after attaining full age, was not entitled to any part of it. 
I n  the argument of the case before us it seems to be admitted that it is 
the law of this State that when property is given by will to children or 
a class of persons, and a limitation over to the survivor or survivors of 
the share or shares of any such children or class who should "die with- 
out issue," or without "heirs lawfully begotten," that the limitation 
over is good as an executory devise. But it is contended that when the 
testator, to the words "survivor or surviving children" superadds the 
words, "and their heirs forever," that circumstance will repel the infer- 
once that the testator intended that those only of his other children 
should take who should be alive at  the death of any one of them without 
issue. I t  is argued that those superadded words make the limitation too 
remote. I n  H u d s o n  v. Massey, 2 Meriv., 133, Sir William Grant admits 
that in a bequest to two persons, with a limitation to the survivor in case 
either should die without issue, this is a good limitation. H e  says i t  
furnishes the presunlption that the survivor was individually and per- 
sonallp to.take and enjoy the legacy. But he thought the superadded 
words, "his or her executors, administrators, or assigns," excluded the 
presumptioil that it was a mere personal benefit that was intended for 
the surviror. H e  said that, though there should be no such failure 
of issue as would enable him to take personally, yet his repre- 
sentatives would be entitled to claim in his right whenever the (581) 
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failure of issue might happen. Now, with all due deference to so great 
a judge, it seems to us an impossibility that any representative could 
ever urge such a claim as that supposed by Sir William Gmnt. Nust 
not the representative deduce his title by averring that his principal was 
the survivor? Could the representative have any pretense of claim 
without such averment? We think he could not. I f ,  therefore, the 
representative's principal was actually the survivor, he, the principal, 
must inevitably be permitted to take personally, and all chances of a 
perpetuity would of course cease. I n  the case now before the Court the 
superadded words ("and their heirs forever") appear to ua to have been 
inserted only to denote the extent of the interest in  the property that 
the survivors should take, and not as a limitation to a description of 
persons who might at any indefinite time claim as heirs. How could a 
person claim as heir to a survivor, if the ancestor was not in, esse at the 
death of the first taker, so as to acquire the character of survivor? The 
thing appears absurd. I t  seems to us that no other presumption can 
arise in this case but that the testator intended a personal benefit to the 
survivors, and that the superadded words which he has made use of do 
not repel the presumpti~n. Hughes v. Sayer, 1 P. W., 534. 

Secondly. John died in 1800. Did his two children or his representa- 
tive take? We think they do not take. The executory devise to John, 
in  the legacy given to Jesse, was contingent; and, as John did not sur- 
vive Jesse, the executory devise never vested in  him; and, therefore, 
there was nothing to be transmitted either to his representative or chil- 
dren. We so decided i11 Gregory v. Beasley. Wilrnot v. Wilmot, 8 Ves., 
10, is not an authority for the defendant. I t  mas a bequest to three chil- 
dren in  thirds respectively, with a direction that they should not be put 
in possession till their respective attainment of particular ages (the son 
at 25, the two daughters a t  21 years), and in case of the death of either 

of the said children before the ages mentioned, that third to be 
(582) equally divided between the two surviving children; and in case 

of the death of two of the children before they should attain 
their respective ages, then the whole estate to devolve to the testator's 
two brothers. One child attained the age mentioned. Of course, the 
two brothers, the ultimate remaindermen, then could never take. After- 
wards another child died under age. And i t  was determined that the 
share of the latter was a vested interest in  the child who died first, and 
the survivor attaining the specified age. The executory devise vested 
in  those children that obtained the ages specified; and if they died after- 
wards, and then a younger child died under age, the share so being 
vested devolved on the representative of the child that had survived the 
specified age and first died. The peculiar circumstances of the case 
induced Lord Eldon to put upon the word "survivor" a construction 
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which he admitted was not the naturaI or usual one. But in  this case 
the contingent estate that was limited to John never became vested; i t  
could not vest, unless he had survived his brother Jesse; he did not, and 
his contingent interest has vanished forever. The judgment must, 
therefore, be reversed, and judgment be entered for the plaintiffs on the 
case agreed. 

PER CURIAIE. Reversed. 

Cited: Skinner v. Lamb, 25 N.  C., 167; 8. v. No~com, 26 N. C., 257; 

DEN EX DEM. HENRY K. BURGWYN ET AL. v. THOMAS P. DEVEREUX. 

A. died in 1777, leaving two sons, Thomas and George. Thomas was the 
oldest son, and, by the law of this State as it then stood, sole heir to his 
father. A. devised the land in controversy in this suit to his second son, 
George. George died in 1839, intestate and without issue, leaving surviv- 
ing him a sister of the whole blood, under whom the defendant claimed, 
and the issue of a sister of the half blood on the mother's side, who are 
the lessors of the plaintiff: Held, that the issue of the sister of the half 
blood took one moiety of the land. 

APPEAL from Bailey, J., at Spring Term, 1841, of JONES. 
This action is brought to try whether the premises set forth in the 

declaration descended to the lessors of the plaintiff in  common with 
Frances Devereux, or whether the said Frances was seized of them in 
sereralty; and upon this question the following statement of facts is 
submitted as a case agreed: George Pollok died in April, 1839, seized 
in fee of the land in question, to vhich he succeeded by devise upon the 
death of his father, Thomas Pollok, the elder, under the will of the said 
Thomas, a copy of which, so fa r  as it regards this question, is made a 
part of this case. Thonias Pollok, the elder, succeeded to the land by 
descent upon the death of his father, he, the sa'id Thomas, being the 
oldest son. Thomas Pollok the elder died in 1777, leaving two sons, 
Thomas, now deceased, and the above-mentioned George, of whom 
Thomas was the oldest, and a daughter, the said Frances Devereux. 
Thomas died without issue in  1803 or 1804. George also died 
intestate and without issue, leaving the said Frances his only (584) 
sister of the full blood and of the blood of the said Thomas the 
elder. The lessors of the plaintiff are the children of Sarah Burgwyn, 
who was the daughter of the widow of the said Thomas by a marriage 
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subsequent to his death, and was a sister of the said George of the half 
blood on the part of his mother. The said Sarah died before the said 
George, and if she (had she survived the said George) would have 
inherited any of the said land, then the lessors of the plaintiff have the 
same title. The defendant, Thomas P. Devereux, representing the said 
Frances, is in the actual and exclusive possession of the land, and claims 
to hold the same in severalty adversely to the right of the said lessors. 
I f ,  upon the foregoing facts, the lessors of the plaintiff have any title 
to the premises in  dispute, th tn  judgment is to be entered for the plain- 
tiff; if they have no title, then jud,gment is to be entered for the de- 
fendant. 

Upon this case agreed the court ( p r o  f o r m a )  gave judgment for the 
plaintiff, and the defendant appealed to the Supreme Court. 

EXTRACT F R O M  THE WILL O F  T H O N A S  POLLOX THE ELDER, 

REFERRED TO I N  THE CASE. 

I tem: I give and devise unto my son George Pollok and his heirs and 
assigns forever all my lands, tenements, and hereditaments that I have 
and hold in fee simple in North Carolina, he paying unto my said wife 
the aforesaid annuity or yearly sum of five hundred Spanish milled 
pieces of eight, from his attaining the age of 21  years, during the natu- 
ral life of my said wife.. 

W i n s t o n  and  K i n n e y ,  w i t h  w h o m  was A. X o o r e ,  for the  defend- 
ant, appel lant .  

( 5 8 5 )  W.  H. H a y w o o d ,  Jr., clnd Iredel l  for plaint i f f ,  appellee. 

RUFFIN, C. J. The lessor of the plaintiff claims to be tenant in com- 
mon with the defendant, by a descent of the premises in dispute: from 
George Pollok; and the defendant, admitting what is equivalent to an 
actual ouster, if the parties be tenants in common, yet insists that the 
premises descended to Frances Devereux alone. The question therefore 
is, Who is or are the heir or heirs of George Pollok, in  respect of this 
land ? 

Here it may be well to say a t  once that the answer to that question, 
and to every other that can be raised as to a descent since 1808, de- 
pends, and depends exclusively, upon the act passed in  that year and 
regnacted among the Revised Statutes of 1836. That act embraces the 
whole subject of descents, and, consequently, repealed the law which 
previously existed, whether it existed as a part of the common law or 
in the form of a statute. I t  is to be seen, therefore, how the act of 
1808 applied to the case before us. 

The' propositus died in 1839, leaving no issue; and the present par- 
ties claim as his collateral 'heirs. The case may be simplified by con- 
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sidering that Sarah, who is represented by the lessor of the plaintiff, 
and was a maternal sister of Mr. Pollok, survived him; so that upon 
his death he may Fe supposed to have left the two sisters, Mrs. Devereux 
and Mrs. Burgwyn-the former of the whole blood, the latter of the 
maternal line only. The first thing to be noticed is that the fifth and 
sixth sections of the act abrogate the incapacity of the half blood, as 
such, to inherit, which had once existed. I t  is thereby expressly enacted 
that collateral relations of the half blood shall inherit equally with 
those of the whole blood; and, also, that relations of both lines shall 
inherit equally in  ali cases, excel~tiilg only t70, which are those pro- 
vided for in  the fourth section of the act, namely: first, where the 
inheritance has been transmitted to the propositus by descent from an 
ancestor; or, secondly, where i t  has been derived by gift, devise, or set- 
tlement from an ancestor to ivhom the person thus advanced (the 
proposi tus)  would, in  the event of such ancestor's death, have ( 5 8 6 )  
been the heir or one of the heirs. I n  those two cases the fourth 
section provides that the inheritance shall descend to the next collateral 
relations of the propositus who are of the blood of the ancestor from 
which i t  fell or was derived. The effect of the act, therefore, may be 
shortly stated to be, that purchased estates-in the popular sense of the 
term, purchaee-descend to the nearest relations, whether of the pater- 
nal or maternal line; and that descended estates and certain purchased 
estates (which the act puts on the same footing with those descended) 
descend to the nearest relations of the blood of the ancestor or person 
from whom the estate moved. Our inquiry is, then, narrowed to the 
point, whether George Pollok derived his inheritance by one of those 
peculiar purchases enumerated in the fourth section, so as to confine the 
descent from him to the blood of his father, Thomas the elder, and vest 
the inheritance in Mrs. Devereux. This question has been argued with 
zeal and at  much length, particularly on the part of the defendant; and 
the Court has given an eariiest and deliberate attention to everything 
that was said. But, after doing so, we all think, as we did on the open- 
ing of the argument, that the case is not within the fourth section of 
the act. 

Thoinas Pollok, the father, owned the land in fee; and in 1777 (when 
the elder son mas, by law, the heir), he having two sons, Thomas and 
George, devised the land in  fee to George, the second son; and the father 
died the same year, leaving both of the sons surviving him. 

I t  is to be observed, in the first place, that George did not get this 
land by descent. I t  would have been thus transmitted, notwithstanding 
the will, if he had been the heir of his father. But he was not then the 
heir, and could only claim under the will. As, therefore, he was in by 
devise, and could not have claimed as heir to his father, had the latter 
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died intestate, the case is neither within the words nor meaning of the 
Legislature, as it seems to us. The act was intended to provide for 
every case; and there is no doubt that it applies to all estates, whether 

vested before or after the passage of the act. The period of the 
(587) acquisition is not at all material. But the mode of acquisition 

by the propositus, whether by descent or quasi descent-if the 
expression may be allowed-determines its quality as an estate descend- 
ible to relations of a particular line, in  exclusion of those of the other. 
Now, whether an estate be derived by descent or by purchase is a fact, 
simply; a d  that, necessarily, is determined a t  the time the estate is de- 
rived. The fact that i t  was derived in  the one mode or the other in- 
stantly imparted to the estute, upon its acquisition, the quality, as a 
descendible estate, of going, upon the death of the new owner, to all his 
relations or to a particular line. We can conceive no instance in  which 
the character of an acquisition, whether by descent or purchase, is not 
indelibly impressed on it at  the time it is made. Why, the very terms 
that must be used to state a case prove this. For  example, when i t  is 
asked, "When and how did George Pollok get this land?" the case itself 
answers, that he got i t  in 1777, not as the heir of his father, but as a pur- 
chaser under the will of his father, which was made and went into effect 
that year. Some years after the death of the father, a law was, indeed, 
made which constituted all the sons heirs. But this law could not make 
this person then take by descent that which he had long before taken by 
devise and purchase. Ballard v. Griffin, 4 N. C., 237. The case before 
us is that of an immediate devise of the inheritance in fee; and in its ap- 
plication to such a case the act is so clear that it seems impossible to ren- 
der it more so by comment. But we deem the cases of gifts and settle- 
ments equally plain. The donation of each kind, specified in the fourth 
section, is one which has been derived from an ancestor to whom the 
person advanced would, in the event of such ancestor's death, have been 
the heir or one of the heirs. The donation is, obviously, one which is 
merely in  anticipation of a descent; that is to say, made to a person 
who would, in case the donor had not made the donation and died in- 
testate, have taken the same estate or an estate of inheritance in some 
form in the same land or some part of it. To what period are we to 
look to ascertain whether the donor and donee stood in the same relation 

to each other? We can imagine no other than that at which the 
(588) donation was made. Besides the general reason, that the nature 

of an  acquisition is conclusively fixed at  the time it first accrued, 
this act itself furnishes evidence that the writer had that principle in 
his mind, or, more probably, that unconsciously he acted on it from 
habit. The phrases, "has  been  transmitted or has  been, derived," being 
in the past time, necessarily refer to the period at  which the estate was 
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acquired in one or the other of the modes mentioned. Then the words, 
"would have  been  heir," with the like necessity attach themselves to the 
same period. This construction is irresistibly confirmed by the subse- 
quent words, "in the event of such ancestor's death.'' There is merely 
a substitution of a donation made at a  articular day, for a descent 
upon the death of the donor, happening, or rather supposed to have hap- 
pened, at  the same time. In  the cases of a taking by descent or devise 
there must be an actual death of the ancestor. But with respect to gifts 
and settlements i t  is otherwise, and the death is merely supposed. Un- 
questionabiy it is supposed-for h e  purpose of determining %vhether the 
donee was heir to the donor-to happened, instead of the execution 
of the instrument, which passed the estate. "TT~ould have  been  heir" 
can refer to no other period, and embraces only the cases of such a dona- 
tion to one who was t h e n  an heir apparent or heir presumptive. I t  is 
the same as if the act had used the words, "would have been heir or one 
of the heirs" in case, or if, the ancestor had then died. 

I t  is a consequence from these positions that we must resort to the 
law as it stood, or may stand, a t  the time of the death of an ancestor, 
from  horn land came by descent or devise, or at the time of the sup- 
posed death of one who gave or  settled land, in order to ascertain who 
~ v a s  the heir where the ancestor was dead, or who would h a s e  been the 
heir if the ancestor had then died. If ,  for instance, a law should a t  this 
day be passed, admitting new heirs, aud an estate should be derived 
under that law by descent or by any of the other modes mentioned in 
the fourth section of the act of 1808, it could not be denied that the de- 
scent of that estate from the new heir would be regulated by the 
act of 1808. So the various changes of the lam before 1808, by (589) 
which that or this person mas made heir, from the common law 
down, must have a like effect in determining whether an estate zvas de- 
rived by descent by the person last seized, or tuoulcl have  been  in case 
the former owner had not conveyed to the propositus, but had, at  the 
time of such conveyance, died intestate. Thus the act of 1808 operates 
upon every case alike, though the result may be different in  different 
cases, from the varying states of fact in the several cases. 

On the other hand, it has been contended on the part of the defendant 
that the person mentioned in rhe act as one who "mould have been heir , 
or one of the heirs" of the donor is the heir as constituted by the act of 
1808; and that the period at  which that character is to be ascertained 
is the death of the propositus.  The grounds on which these positions 
mere founded in  the argument were that the act of 1808 was designed 
to produce one uniform and plain system of descents, instead of that 
previously existing under the acts of 1784, on which many doubts had 
arisen; and, especially, that it mas designed to preserve a man's acquisi- 
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tion to his descendants or in his family, as long as there are any, in ex- 
clusion of those not connected with him by consanguinity. I t  may be 

1 admitted that those were among the objects to be effected by that stat- 
I ute. But it is not perceived how those objects can impart to the act 
1 the sense imputed to it. I t  is true, it was intended to produce subse- 
1 quent certainty in the law of descents; and to a great extent it has emi- 
1 nently succeeded. But the Court cannot go further than the act itself 

has done in establishing such certainty or uniformity. The enactment 
here, for example, is that an inheritance which has descended (no mat- 
ter when) shall descend to the blood of the ancestor from which it did 
descend. Now, an estate, once descended, remains always in the party 
as a descended estate, except only in the cases at common law of the  
subsequent birth of a preferable heir, as mentioned in Cutlar v. Cutlar, 
9 N.  C., 324, and which have no application here. When, therefore, one 
dies since 1808, we must, in order to know whether his estate was in 
fact transmitted by descent from a former owner, inquire whether the 

prppositus was in law the heir of that former owner. It is re- 
(590) ferred to the law existing at  the time of the descent cast, to pro- 

nounce who was heir, and as such took the estate. I t  is an event 
past, and in the nature of things i t  cannot be altered. Nor does the 
act of 1808 affect to interfere with the operation of the previous law 
(&certain as it was) on past cases. I t  declares how estates, which 
have descended, shall descend; but it does not attempt to annul pre- 
vious descents by saying that what was a descent under the acts of 1784 
should not then be so considered, nor that a person who was not heir 
before 1808 should, nevertheless, be afterwards considered to have been 
the heir before. The act of 1808, therefore, by making land which had 
descended one of the subjects on which it was to operate, necessarily 
treats all descents which had occurred as proper and effectual. 

Precisely the same principles apply in ascertaining who would have 
been the heir if the ancestor had died at a particular time that do in 
ascertaining who was their heir upon a death which did not occur at 
that time. 

But reliance was placed at  the bar 'on the use of the terms, "the heir 
or one of the heirs," as denoting that the act does not apply to descents 
before 1184, since at  common lam there could be no plurality of heirs; 
nnd it was thence inferred that those after 1184 were upon the same 
footing. I f  that meaning could be imputed to those terms, yet i t  would 
be the duty of the Court to treat their introduction as a mere inaccu- 
racy of language, subject to the control of other plain and unequivocal 
parts of the statute. But, in truth, there is no inaccuracy whatsoever 
in the use of that language; and it is critically correct to express what 
mas meant, and to embrace every case of a descent at common law or 



N. c.1 JUNE TERM, 1841. 

under the acts of 1784 and 1785. The expression applies with propriety 
to two different states of the law. in  one of which there could be but one 
heir, and in the other there might be more. And i t  applies with equal 
propriety to cases in which, by lam, there may be a plurality of heirs, 
and yet, in point of fact, there is in one case but one heir, while in 
another there are several. The meaning in this statute very evidently 
is, that if the inheritance mas g i ~ e n  to one who would have been 
the single heir of the common law, or if i t  was given to one as (591) 
the only existing heir under the act of 1784, o r  as one of several 
e x i d n g  heim undel* thst  statute: in either of those cases the land so 
given shall descend from the donee to his relations of the blood of the 
donor. 

I t  is true, also, that in respect to descents to the two lines, paternal 
and maternal, the policy of the act is perfectly apparent to keep the 
estate in  that line through which it came to the propositus.  Indeed, the 
act goes in this respect far beyond the common law, which applied this 
principle only to descended estates; whcreas the act embraces likewise 
devises. gifts, and settlements on heirs apparent and presumptive. Yet 
the Couit cannot carry this policy further than the Legislature itself 
has done, nor embrace cases which the words of the act, as expressed, 
cannot be made to cover. Attempts to escape from this rule of con- 
struction were made by stating, hypothetically, cases in which the opera- 
tion of the act is supposed to be unreasonable and incongruous. For 
example, it was said the Legislature could not mean to make a differ- 
ence between children advanced at any time, much less between a second 
son advanced before 1784 and the same son advanced afterwards. I t  
vould be presumption to undertake to say how the Legislature would 
have provided for those particular cases if they had occurred to them. 
But the Legislature did not undertake to provide for particular cases. 
The experience under the acts of 1784 had proved the peril of such an 
attempt. This x t  regulates descents by general rules; and the rule as 
to this point is, that estates which descend from the owner to his heir 
or which he gives to one who would have been an heir, shall descend to 
his blood. Whether the donee be a child or not, is not the criterion; 
but whether he be heir apparent or heir presumptive. I t  is true that if 
hetween 1784 and 1795 a father devised land to sons and daughters, that 
given to the former would descend to the heir of the blood of the father, 
while that given to the daughters would go to all the relations in equal 
degree. Why?  Because the act does not say "a clzild advanced," 
but "on  heir advanced"; and at that time sons were heirs and (592) 
daughters were not. For a like reason it is also true that if be- 
fore 1784 one settled land on a collateral heir presumptive, and after- 
wards married and had children, and then settled other land upon a 
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second son, or, before 1795, on a daughter, the first would descend to 
the blood of the settling ancestor, while the last would be a first pur- 
chase and go to all the heirs on both sides. But, on the other hand, it 
is to be observed that upon the defendant's construction, the land set- 
tled on the collateral, in this case, would not now descend to the line of 
the settling ancestor, unless, indeed, we read the act as if its words, in- 
stead of being "wozdd have been the heir or one of the heirs in the event 
of such ancestor's death," were "to whom the person thus advanced was 
a relution and might by possibility become the heir or one of the heirs" 
--a Ii'oeriy which no court could arrogate to itself. Further, u p r l  the 
defendant's construction, every settlement a t  this day on a collateral 
heir p~.esumptive would be turned into a general purchase and go to all 
the heirs: if the settling ancestor should afterwards marry and have 
issue, or would fluctuate between being a descended or purchased estate, 
with the birth and death of the issue of the settler. That certainly 
could not be the meaning of the Legislature; and in the case supposed, 
the land given to the collateral, when he was heir presumptive, and any 
given to the subsequent born issue, being heir apparent, would both de- 
rcend, as the settler would wish, namely, to his blood. But we do not 
pursue this part of the subject further, as we have already said the 
statute lays down general rules to regulate descents, and that they are 
not to be controlled by a supposed want of symmetry in  their applica- 
tion to different particular cases, not specified and not intended to be 
~pecified in the act. 

PER CURIAM. Affirmed. 

Cited: Willcerson v. Bracken, 24 N .  C., 320;  OsBome v. Widenhouse, 
56 N. C., 239; Poisson v. Pettatcay, 159 N. C., 652. 

JAMES W. Y. WALTON v. JOHN TOMLIN, WILLIAM P. WAUGH, AND 

JAMES HARPER. 

1. In an action on a contract, a defendant cannot be admitted as a witness for 
his codefendants, even after he has suffered judgment by default to  be 
taken against himself. 

2. When a copartnership is dissolved, notice of the dissolution should be given 
to those who were in the habit of dealing with the firm, and to others, 
either by advertisement in a public gazette or otherwise. 
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APPEAL from Manly, J.. at Spring Term, 1841, of ASHE. 
The case appeared to be this: It was an action of debt upon a prom- 

imory note dated 21 November, 1835, signed "John Tomlin & Go." I t  
was proved that a commercial copartnership, under this name and style, 
between John Tomlin, William P. Waugh, and James Harper, existed 
in Ashe County for some years, and was transacting business as late as 
the summer of 1835. At what time it was dissolved did not distinctly 
appear. A witness stated that his impwssion was that a dissolution 
took place in September, 1835. I t  was also proved that John Tornlin 
was the active partner in  the said concern; that he made all the pur- 
chases and attended to the sales, and that the signature "John Tomlin 
& Go." was in his handwriting. I t  did not appear that any notice of 
the dissolution was ever given in any gazette or otherwise. A witness 
also proved that the plaintif& had inquired of him, previous to the 
making of the note, whether Waugh and Harper were members of the 
firm of "John Tomlin & Co.," to which he answered they were under- 
stood to be; and f ~ ~ r t h e r  proved that he, the witness, had been 
repeatedly inquired of before and of ice since the date of the note, (594) 
by the plaintiffs, as to the standing of the members of the said 
firm. The defendants exhibited in evidence articles of copartnership be- 
tween John Tomlin and John Hardin. I t  did not appear that this firm 
ever tiansacted any business, nor was i t  known to exist in the neighbor- 
hood which the articles pointed out for its location. The goods for 
which the note sued upon was given were packed in  Charleston, directed 
to John Toxnlin & Co., and conveyed into Ashe County. 

When the jury were called and about to be impaneled, the counsel for 
the defendants offered that John Tomlin should confess a judgment in 
the action for the full amount of the principal, interest, and costs. This 
the court refused to allow. I n  the progress of the trial the defendant 
Tomlin was offered as a witness by the other defendants to prove that 
he told the plaintiffs, at the time of giving the note, that the old firm 
of "John Tomlin & Co." mas dissolved, and that a new one of the same 
name and style, but composed of John Tomlin and John Hardin, had 
been formed. The court deemed the witness incompetent, and he was 
excluded. The presiding judge instructed the jury that the law im- 
plied a power in  any member of a firm, associated generally for trans- 
acting mercantile business, to sign notes in the name of the association 
for the purchase of goods; and if the jury found, upon a consideration 
of the facts, that the defendants were thus associated at  the time of the 
execution of the note, that the plaintiffs knew the firm so formed, and 
none other of the same name, and gave the credit to the defendants; 
then they should find a verdict for the plaintiffs. I f  there had been a 
dissolution of the firm, and Waugh and Harper had withdrawn from 
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it at  the time of the execution of the note, then i t  was the duty of the 
defendants to give notice to such as were in the habit of dealing with 
their firm that they had withdrawn, and to all others by advertisement 
in some gazette or otherwise. And that if the necessary notice had not 
been given, and the jury should find further that the plaintiffs had no 
knowledge of the fact in any way, but trusted the defendants, they would 

still be liable, and the jury should so find. But if they found 
(595) that the necessary notice had.been given, or if the plaintiffs had 

knowledge of the dissolution a t  the execution of the note, they 
would find for the defendant. Or if the jury believed that the plaintiff, 
when he took the note, had knowledge of the firm composed of Tomlin 
and Hardin, and trusted that concern, or, having such knowledge, took 
without inquiry the note of that concern, they should find for the de- 
fendants. The counsel for the defendants asked the judge to instruct 
the jury that if they believed that Tomlin in tended to give the note of 
the firm composed of Tomlin and Hardin, they should find for the de- 
fendants, which the judge refused. The counsel further objected that 
the plaintiff had misconceived his action; that it should have been 
assumpsit for the goods, and on that account he could not recover; and 
asked his Honor so to charge, which was also refused. There being a 
verdict and judgment for the plaintiff, the defendants appealed. 

il'o counsel for plaindiff. 
B o y d e n  for defendants.  

GASTON, J. It, is an undoubted general rule of evidence that a party 
to the record is not. to be permitted to give evidence in the case. So 
far  as exceptions to this rule have been established, they must be fol- 
lowed; but i t  is dangerous to introduce new exceptions, because of their 
evident tendency to break down the rule itself. We find no such excep- 
tion established as that here contended for by the defendants. There 
are n i s i  prizls cases in which a defendant in  an action of tor t ,  who has 
suffered jud,gnent to go by default, has been admitted a witness for the 
other defendants to prove them not guilty. W a r d  v. N a y d e n ,  2 Esp., 
552. Case before B a r o n  W o o d ,  cited 2 Camp. (note), 333. Whether 

these have established the exception in cases of t o ~ t  is a question 
(596) which will be worthy of consideration when the determination of 

it becomes necessary. But no case has yet held that, in an action 
upon an alleged contract, a defendant who has suffered a default is an 
admissible witness for the defendants, who deny the contract. I n d e  
pendently of the general rule that excludes such a witness as a party on 
the record, there seems to us a ground of interest on which he ought 
to be excluded. Though offered for the purpose of disproving the lia- 
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bility of the other defendants, and though with us there may be a judg- 
ment against one and for others of alleged joint contractors, yet, when 
sworn, he is received to testify to the whole matter embraced in the 
issue. Under the general issue of no% assumpsit or nil debet, it may be 
shown that the debt or demand has been released, or paid, either in 
whole or in  part. The witness has an interest in  establishing such a 
defense, for, although he has entered no plea, he must have the benefit 
of a verdict, diminishing the amount of the debt or demand claimed as 
a joint. debt or demand of all the defendants. 

The application made to the court, when the jury was about to be 
impaneled, to permit the defendant, who had not pleaded, to confess a 
judgment, was addressed to its sound discretion, and we have not the 
authority to supervise the exercise of that discretion. No objection has 
been taken to the instructions of the judge, and no error is seen in them. 

PER CURISM. No error. 

Cited: I l ya t t  v. TomZin, 24 N. C., 152. 

STATE O F  NORTH CAROLINA EX RELATIORE ISAAC B. BRADDY v. 
GERALDUS SHIRLEY AND OTHERS. 

1. A constable's bond, made payable to the State of North Carolina, taken by 
a person not authorized by law to take it, is void for want of delivery. 

2. There may be cases where a bond payable to the State, though taken by an 
unauthorized person, if it be for the benefit of the State itself in its cor- 
porate capacity, may be good; but it cannot be so when made payable to 
the State, as a trustee for others, unless taken by the persons specially 
prescribed by some act of the Legislature. 

8. The will of the State is only to be known when declared through those 
appointed to declare it. 

DEBT, tried at  Fall  Term, 1840, of EDGECOMBE, before Hall ,  J. The 
action was brought upon the following bond : 

STATE OF NORTH CAROLINA, 
Edgecombe County. 

Know all men by these presents, thkt we, Geraldus Shirley, Charles 
G. Hnnter, and David Barlow, are held and firmly bound unto the State 
of North Carolina in the sum of $4,000, to which payment well and 
truly to be made we bind ourselves and our heirs, jointly and severally, 
firmly by these presents. Sealed with our seals and dated this 1 March, 
1836. 
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The condition of the above obligation is such, that whereas the above 
bounden Geraldus Shirley has been appointed constable of the county 
of Edgecombe in  1836, now, if the said Shirley shall well and faithfully 

execute the said office of constable by executing all warrants put 
(598) into his hands, and shall faithfully pay over to those entitled all 

sums of money collected by him by suit or otherwise, according 
to the acts of Assembly in such cases made and provided, then the above 
obligation to be null and void; otherwise, to remain in full force and 
virtue. GER. SHIRLEY, [SEAL] 

CHAS. G. HUNTER, [SEAL] 

DAVID BARLOW. [SEAL] 

Signed, sealed, and delivered in the presence of witness, 
H. AUSTIN, J. P. 

Upon the trial its execution by the defendants was proved. I t  ap- 
peared that the defendant Shirley had been appointed constable by 
Henry Austin, a justice of the peace for Edgecombe, and thereupon 
cxecuted the bond with the other defendants as his sureties. This ap- 
pointment was made by Austin alone and out of court. The relator 
upon the trial proved that he had placed in the hands of the defendant 
Shirley, as constable, during the year for which he was appointed con- 
stable as aforesaid, sundry claims, some of which claims he had col- 
lected and failed to pay over, and others he might have collected, if due 
diligence had been used. Hcf also proved a demand on the constable be- 
fore bringing this suit. I t  also appeared that the bond was deposited 
by Austin in  the office of the county court clerk, with the other con- 
stables' bonds, where i t  remained till the bringing of this suit. The 
defendants' counsel upon the trial insisted that the bond was a nullity, 
and that no action could be maintained upon it, and requested the court 
to so instruct the jury. The court informed the jury that in law the 
bond was not a nullity, but that an action might be maintained on it, 
provided they were satisfied that the defendant Shirley had failed to 
pay over the moneys collected by him on demand, or had been guilty of 
neglect in not collecting. The jury returned a verdict for the plaintiff. 
A motion for a new trial was made by the defendants, on the ground of 
misdirection by the court, and refused. Judgment being rendered for 

the plaintiff, the defendants appealed. 
(599) After an argument of this case at  December Term, 1840, the 

Court intimated a doubt whether the bond was not void for want 
of delivery; and the case was again argued at this term. 

B. F. Moore for plainti f .  
(600) Spier Whitnker for defendant. 
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GASTON, J. This was an  action of debt brought by, or in  the name 
of, the State of North Carolina, upon the relation and to the use of 
Isaac B. Braddy against Geraldus Shirley, Charles G. Hunter, and 
David Barlow. The declaration averred that the defendants, by their 
writing obligatory, sealed with their seals and dated 1 March, 1836, 
acknowledged themselves to be held and bound unto the said State in 
the sum of $4,000, with a condition underwritten, that if the above 
bounden Geraldus, who had been appointed constable of the county of 
Edgecombe for the year 1836, should well and faithfully execute his 
said ofiice of constable by executing all warrants put into his 
hands, and should faithfully pay over all moneys collected by (601) 
him, the said Geraldus, by suit or otherwise, according to the 
acts of Assembly in  such case made and provided, then the above obli- 
gation to be void; and the declaration set forth that the said Geraldus 
had not complied with the condition aforesaid, but had broken the same, 
in  this, that he had in  the said year 18q6 collected the amount of a cer- 
tain promissory note, which the relator had put into his hands as con- 
stable, and had refused to pay over the same to the relator upon demand 
therefor made, and also in this, that on 10 April, 1836, the relator had 
put into his hands, as constable as aforesaid, a certain other promissory 
note, which he had failed to collect, and which with due diligence he 
might have collected. The defendants craved oyer of the alleged obliga- 
tiou and condition, and, this being had, pleaded the general issue, con- 
ditions performed and not broken. Upon the trial the plaintiff exhib- 
ited the alleged writing obligatory, and gave in evidence that on 1 March, 
1836, Henry Austin, Esquire, one of the justices of the court of pleas 
and quarter sessions of Edgecombe County, appointed the defendant 
Shirley constable of said county for the year 1836; that this appoint- 
ment was made out of court; that, thereupon, the defendants subscribed, 
sealed, and delivered to the said Austin the writing aforesaid as their 
deed; that the same was received by the said Austin, and by him de- 
posited with the clerk of the county court for safe keeping, where it 
remained until the institution of this suit; and further offered evidence 
to establish the breaches assigned in the declaration. The counsel for 
the defendants prayed the court to instruct the jury that the (alleged) 
bond was a nullity, and an action could not be maintained upon i t ;  but 
the court, rejecting this prayer, instructed the jury that in law the bond 
was not a nullity, and that an action might be maintained upon it, if 
they were satisfied that the defendant Shirley had failed on demand to 
pay over the money collected for Braddy, or had been guilty of negli- 
gence in not collecting it. The jury found a general verdict for the 
plaintiff on all the issues, and assessed his damages by reason of the 
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(602) breaches of the condition at $222.82. A new trial was moved for 
by the defendants, but refused, and judgment having been ren- 

dered for the plaintiff, the defendants appealed. 
By Laws 1833, ch. 5, Rev. St., ch. 24, it is directed that in every 

county in the State constables shall he elected, one in each captain's dis- 
trict, by the inhabitants thereof; that returns of elections shall be made 
to the court of pleas and quarter sessions of each county; and that said 
court shall cause the constables elected to take the oaths of office in 
court, and take bonds from them with sufficient sureties, payable to the 
State of North Carolina, and conditioned for the faithful discharge of 
their duties. The act also provides that when an election shall not be 
made by the inhabitants of a district, and where a vacancy may occur 
in the office of a constable by death or removal out of the county, the 
court, seven justices being present, shall have power to appoint a con- 
stable; and it authorizes suit to be brought upon bonds so taken in the 
name of the State, upon the yelation and for the use of any person ~ h o  
may be injured by the breach thbreof. Under this act it cannot be ques- 
tioned but that the appointment of the defendant Shirley as constable 
was utterly null, and that the magistrate who received the bond of the 
defendants had no authority hs such to accept it. But it had been pro- 
vided by an old act of 1741, ch. 24, that upon the death or removal of 
any con~table out of the district for which he was appointed, it should 
be lawful for the justices of the county court in which such district 
should be, or any of them, to appoint and swear another person to be 
constable in the room and stead of the constable dead or so removing, 
who should act until the next county court; and a doubt has been ex- 
pressed whether this provision was abrogated or repealed by the act of 
1833. The inquiry does not appear to us a material one, as respects the 
case before us, because the magistrate did not make an appointment 
until the next county court, but undertook to make an appointment for 
the year 1836; and if this provision had been in force, the appointment 
made and the proceedings upon it would have been liable to the same 

objection, because of an excess of authority, as, supposing the 
(603) provision not in force, they are exposed to because of want of 

authority. But we are satisfied that the provision in the act of 
1741 was repealed by the act of 1833, because the latter contains an 
enactment covering the whole ground of this provision, and making a 
different disposition in relation to the subject-matter of it. 

The q~~est ion of law presented by the case is, Has there been a delivery 
of this alleged bond! If there has not been, the instrument declared on 
was not the deed of the defendants. There has not been a delivery 
unless the instrument has been accepted by some authorized agent of the 
State, or unless in law its acceptance can be presumed. 
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The State has undoubted capacity to receive a conveyance or an obli- 
gation; and this capacity can only be exerted through the medium of 
authorized agents. The authority, however, of these agents may either 
be expressly conferred, or may be incidental to other powers, and there- 
fore comprehended within them. Dugan v. United States, 3 Wheat., 
172, and U. 8. V .  Thyey, 5 Peters, 175, which have been cited for the 
plaintiff, do not establish this doctrine; and upon principle as well as 
authority, we have no hesitation in recognizing it thoroughly. But the 
magistrate who received this bond in behalf of the State acted wholly 
without authority. He  not only had no express delegation of power to 
take it, but he was acting altcgether without his official sphere in rela- 
tion to the subject-matter. His acceptance of the instrument imparted 
to i t  no more validity than it would have received from the acceptance 
of any, the huniblest, individual in the land. I t  is of the very essence 
of regulated liberty that the moment one intrusted with authority steps 
beyond its limits, his acts become the acts of a citizen, and are not those 
of a public agent. 

The want of a precedent authority may, however, be supplied by a 
subsequent ratification. But none such is shown in this case. The clerk 
of the county court is intrusted with the keeping of the records of the 
court and other public documents; but he cannot make an instrument a 
record or public document, which is not such, by placing it with the files 
among the records of his office. The suit is brought in  the name 
of the State of North Carolina, but that name is used by an (604) 
individual, as a relator; for his own benefit, upon the supposition 
that this instrument has been taken under the public authority; and 
whether i t  mas so taken or not, is the very question to be tried. But 
if the action has not been brought at  the instance of a relator-if it had 
been instituted by the State through the Attorney-General-unless i t  
was shown that he had authority to ratify the act of the individual who, 
without authority, took the instrument as a bond, this would not have 
been a ratification by the State. The will of the State is only to be 
known when declared through those appointed to declare it. 

The remaining inquiry is, Does the lam presume an acceptance? The 
delivery of a deed to the third person for the use of a grantee is gener- 
ally held to be a delivery to the grantee, until he express his dissent. 
This rule is founded upon the presumption that men do not refuse 
benefits, and therefore the law infers an acceptance without requiring 
proof thereof. How far this rule is applicable to bodies politic-and 
especially to those of the highest dignity, States and sovereignties, which 
act only through the medium of others, and these ordinarily investe'd 
with special powers and required to act under these powers with pre- 
scribed formalities-on principle, at least, is not so clear. I n  Bank v. 
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Dandridge, 12 Wheaton, 64, Chief Justice X a ~ s h a l l  held that an instru- 
ment purporting to be a bond, given by a cashier and his sureties for 
the faithful performance of his duties to the institution, notwithstand- 
ing evidence that upon the execution of this instrument he was intro- 
duced into the bank as cashier and acted as such aftei~vards, and that 
this instrument was deposited among the muniments of the bank as the 
cashier's official bond, was not the deed of the defendants, because not 
accepted by a formal resolution of the directors. His  brethren, or a 
majority of his brethren, on the Supreme Court Bench dissented from 
this opinion, holding that the rule or' presuming assen5 so 'uellafiia ien- 
dered applied to corporations as well as to individuals, or at  all events 
that their assent might be inferred from evidence short of that which 
would be required to bind them to onerous ubligations. There are also 

decisions of courts of great respectability in which, without evi- 
(605) dence of formal acceptance, obligations made directly to a State, 

or to the United States, for the payment of money or the per- 
formance of other duties due to them in their corporate capacity have 
been upheld as bonds on the ground of presumed acceptance. Among 
these, one of the strongest is U.  S. v. Naurice, 2 Brock, 96,  in  which 
Chief Justice Harshall,  reluctant as he avowedly was to give in to any 
laxity of principle because of apprehended inconvenience, held an in- 
strument executed by one irregularly appointed to office, for securing 
the faithful collection and disbursement of public moneys, binding on 
the officer and his sureties. I t  would seem, therefore, that there ape con- 
tracts and engagements so plainly and unequivocally beneficial to the 
State that the law will not, in regard to them, require evidence of for- 
mal acceptance; but i t  is manifest that in the application of this rather 
latitudinous doctrine it is incumbent on the courts to exercise great cau- 
tion, lest they should unwittingly take upon themselves a function con- 
fided by the fundamental law to a different part of the Government, the 
function of determining what is and what is not for the good of the 
State. 

The present case does not call upon ns to draw this line of partition 
The instrument before us does not profess to be made for the benefit of 
the State as such. I t  is avowedly made to secure the interests of all per- 
sons who shall intrust the defendant Shirley with the collection of debts, 
and made to the State as a trustee for these persons. True, the State 
may be said in  common parlance to have an interest in the faithful per- 
formance of these duties, because the performance of them is for the 
advancement of right. But the State has not an interest therein i n  its 
proper character, a s  a State. I f  individuals may, without permission, 
thus make the State their trustee, what limit can be set on the exercise 
of this liberty? Why may not every one-every firm, every voluntary 
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association, every corporate body, nay, every foreign State, should they 
choose-take engagements for the protection of their interests in  the 
name of the State? I f  this is done, is it not manifest that the 
State may become involved in responsibilities and duties wholly (606) 
alien from the legitimate purposes of government, and its honored 
name may be bandied about in  the contests of private litigants, like the 
John Doe and Richard Roe in  an action of eiectment? But there is a 
yet stronger objection to the presuming of an acceptance of this instru- 
ment by the State. By its constitutional organ, the Legislature, the 
State has declared when EX:! thrcugh whose agency it will accept a trlr-st 
of this character-who may take, and in what cases they may take, a 
bond as payable and so conditioned as is the instrument now under con- 
sideration. This expression of the public will must be understood by us, 
whose duty it is to give it fuII effect, as a deniaI of the power, thus 
specially delegated, to all other persons and in all other cases. Against 
this denial no presumption can be entertained. 

I t  has been insiste?. in  argument for the plaintiff that the precise 
ground on which we put our decision was not taken on the trial; that 
the objection made by the defendants wa3 not to the incomplete execu- 
tion of the instrument, but to its validity, supposing i t  executed. There 
is Tome foundation for this criticism; the point is not made as dis- 
tinctly as it, might have been presented. But, nevertheless, it manifests 
itself upon the case and cannot be overlooked. Objections was taken to 
the bond as such upon the general k ~ e ,  because of the circumstances 
under which the alleged execution took place, and the defendants 
prayed the court to instruct the jury to find upon this issue that i t  was 
not their deed. But instead of granting this prayer, the court instructed 
the jury that upon the evidence offered the plaintiff had maintained the 
issue on his part and was entitled to recover. I f  in this there was error, 
we are bound to reverse the judgment. Grist v. Backhouse, 20 N.  C., 
49 6. 

I t  is not for us to say or intimate whether the relator has any remedy 
in any other court or in any other form. But  it is our opinion that as 
the facts appear in  this record there cannot be a judgment at  law upon 
this instrument as the bond of the defendants. 

PER CURIAM. Venire de novo. 

Cited: S. v. Wall, 24 N.  C., 269; S.  v. McAlpin, 26 N.  C., 148; 
Burke v. Elliott, ib., 362; S. v. Pool, 27 N. C., 111, 112, 116; S. v. In- 
qrarn, ih., 442; Greensboro v. Scott, 84 N.  C., 188; London v. R. R., 88 
k. C., 591; Dorsey v. R. B., 91 N. C., 203. 
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(60'7) 
J O H N  McC. BOYLE v. C H A R L E S  REEDER. 

1. In an action of covenant, for not furnishing machinery for a steam mill at 
the stipulated time, the plaintiff cannot recover in damages the estimated 
value of the profits he might have made if  the covenant had been com- 
plied with. These are too vague and uncertain to form any criterion of 
damages. 

2. The damages should be given upon the principle of a reasonable rent and 
insurance for the buildings, and the actual loss by decay, etc., of the 
materials during the period the plaintiff was prevented from conlmencing 
his operations by reason of the default of the defendant in not complying 
with his covenant. 

3. Plaintiff can only recover damages really sustained by him, and not such as 
it seems possible he may have sustained. 

COVENANT, tried a t  Spring Term, 1841, of BERTIE, before Nash, J. 
A copy of the covenant declared on, so fa r  as it is material to this case, 
is annexed. The plaintiff alleged the following breaches: (1) That 
the engine was not finished and ready for shipment at  the port of Balti- 
more on 1 March, 1837. ( 2 )  That the engine was not put up by 1 %!fay, 
1837. ( 3 )  That the engine was not made of good materials, nor in a 
workmanlike manner. (4)  That i t  had but one shaft, and a single 
instead of a double crank. (5) That it had not power sufficient to drive 
twenty-four saws. I t  was admitted that the engine was not ready for 
shipment a t  the port of Baltimore on 1 March, and that it was not put 
up by 1 May. I t  was further admitted that the plaintiff had not paid 
the whole of the purchase money, but that $. . . . . . mere still due and 
unpaid, for which the predent defendant had brought an action in 
Washington Superior Court on the counterpart of this agreement exe- 
cuted by the present plaintiff, and bearing even date with it, and that 
the action was now pending in said court; that plaintiff was not in 

Baltimore on 1 March to receive the engine, nor did he pay the 
(608) $1,000 on 1 February, but that this payment was made on the 

. . . . day of . . . . . ., in 1837, and the further sun1 of $. . . . . . 
on the . . . . day of October, 1837. The plaintiff's witnesses proved 
that the building for the'reception of the engine was not erected until 
after 1 May, 1837. The defendant commenced putting up the engine 
late in December, 1837, and completed it about 8 January, 1838, when 
the plaintiff received it. And it was proved that very soon thereafter 
the fly-wheel broke, as did the gate-head and the rock shaft; and that 
the two former were honeycombed, and the hollow places in the gate- 
head were filled in with lead. On the part of the defendant i t  was 
contended, and evidence introduced to prove, that the engine was manu- 
factured out of good materials and the work executed in a workmanlike 
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manner; that the breaking of the fly-wheel was owing to the insufficiency 
of the foundation of the mill machinery which, i t  was admitted, it was 
the duty of the plaintiff to build, and the nature of the ground not 
affording a firm foundation, being over a quicksand; that the breaking 
of the gate-head and of the rock shaft was occasioned by the want of 
skill in the engineer employed by the plaintiff to manage the engine. 
There was contradictory evidence as to the crank. The plaintiff then 
gave evidence to show that he had collected timber to the value of $2,000 
ready to saw by 1 May, 1837, and that by 8 January, 1838, when the 
mill was set in motion, he had coiiected between $7,000 and $9,000 
wort,h, and claimed that he was entitled to recover from the defendant 
the injury which the timber had sustained by lying in the water so long. 
Some of the witnesses stated that the timber, by lying in the water 
twelve months would be injured 20 per cent; others, that i t  would not 
be injured at all, but would be benefited thereby. No evidence, however, 
was laid before the jury to show that the timber of the plaintiff was in 
the least injured. The plaintiff further claimed to recover of the de 
fendant in damages the profit which he would have made by his mill 
between 1 May, 1837, and the . . . . day of May, 1838, when the works 
were repaired and it was finally put in motion. This latter evi- 
dence the court rejected. He further claimed in damages the hire (609) 
of his hands while the works were being repaired. To rebut this 
claim, the defendant showed that during those times his hands were 
employed in getting timber, which was as profitable to him as working 
the mill. I t  was further admitted that the whole of the engine delivered 
by the defendant to the plaintiff, with the exception of the fly-wheel and 
rock shaft, were still in his possession and used by him in working his 
sawmill. The plaintiff further proved that the engine had not power 
to carry twenty-four saws, and that to make it do so it was necessary to 
add another boiler, which he did. There was contradictory evidence as 
to the power of the engine. When the plaintiff closed his testimony, 
the defendant's counsel moved the court for a nonsuit upon the 
grounds, (1) that he had not shown that he had paid the whole of the 
purchase money before bringing his action; (2) because he had not 
shown that he was in Baltimore on 1 March, 1837, ready to receive the 
engine and pay the money then due. This motion the court refused; 
and in its charge instructed the jury that this contract contained cove- 
nants of different kinds. The first on the part of the defendant was an 
independent one, for a breach of which the plaintiff was entitled to 
recover damages, unless they were satisfied by the evidence that the 
time had not been enlarged by the parties, in which case performance 
by the defendant within the enlarged time wouId be a fulI answer to the 
claim of damages by the plaintiff for that breach ; that the second cove- 
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nant on the part of the defendant was dependent on a condition, to be 
previously performed by the plaintiff, to wit, the erection of the building 
to receive the engine by 1 May, which the plaintiff had shown was not 
done, and he was not therefore entitled to any damages for that breach, 
if they were satisfied the fact was so; that if, from the evidence, they 
were satisfied that the engine was made of good materials and in a work- 
manlike manner, and that the breaking of the parts mentioned was 
occasioned by no insufficiency of the work or materials, but by the in- 

sufficiency of the foundation of the mill machinery or the unskill- 
(610) fulness of the engineer employed by the plaintiff; in that case the 

plaintiff would not be entitled to any damage on the third alleged 
breach; but that he would be entitled to such damages if they were of 
the opinion that the materials of the engine were not good or the work 
not executed in a workmanlike manner; that, according to the contract, 
the defendant had covenanted that the engine should be of sufficient , 

power to carry twenty-four saws, and that, although it had the number 
of boilers specified in the contract and they were of the dimensions 
there called for, yet the contract on the part of the defendant was 
broken in this particular, if they were not sufficient to carry the twenty- 
four saws; and if i t  was necessary to add a fifth boiler to give to the 
engine that power, the plaintiff had a right to do so, as it was proved 
he had done in this case, and recover of the defendant what it cost him. 
The court further instructed the jury that as the plaintiff had received 
and kept the engine, and was now using it, with the exception of the 
fly-wheel and rock shaft, the measure of damages to which he was 
entitled for the insufficiency of the engine as to the materials and work- 
manship and power was what it would or had cost the plaintiff to make 
i t  what the defendant contracted i t  should be; that they would decide 
whether the crank was a single or double one, and so of the shaft; that 
as to the timber, if they were satisfied that it had been actually injured 
by remaining in the water, they would give the plaintiff damages for 
such injury, confining their inquiry to the timber gotten up to 1 May, 
1837, and that the plaintiff was entitled to damages for his hands being 
out of employment at the mill during the time the repairs were making, 
if they were satisfied they had suffered damages. 

COPY O F  THE AGREEMENT REFERRED TO, SO FAR AS IT IS MATERIAL.. 

Memorandum of an agreement entered into this 20 December, 1836, 
between Charles Reeder of the city of Baltimore, of the one part, and 
John McC. Boyle of the town of Plymouth, North Carolina, of the 
other part, witnesseth as follows: The said Charles Reeder, for the 

consideration hereinafter mentioned, hath agreed to and with 
(611) the said John McC. Boyle, his executors, etc., to make and fur- 
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nish for him a steam engine and boilers on the high pressure principle. 
The cylinder to be, etc. (describing it) ; to have four iron boilers, 26 
inches in diameter and 24 feet long, with furnace, bars, etc. The cylin- 
der to lie horizontal and connected to a double crank with a shaft on 
each side, with fly-wheel, etc.-in all to be done and finished in a work- 
manlike manner and of sufficient strength and dimensions to drive four 
gangs of saws (two on each side), each gang to hold six saws, making 
i n  all twenty-four saws, to saw pine lumber; to be made and in readi- 
ness for shipment from the port of Baltimore on or about 1 March, 
1837; then to be put ready for operation in a building provided for 
that purpose in Plymouth, North Carolina, by said John McC. Boyle 
on or before 1 May next (1837). He, the said John McC. Boyle, his 
executors, etc., doth covenant and agree to pay the said Charles Reeder 
for the aforesaid engine, etc., $3,700 in current money in the city of 
Baltimore as follows, via:  $1,000 on 1 February, 1837; $800 as soon 
as the engine is ready to ship; $1,000 as soon as the work is put up 
ready for operation, and the balance in ninety days after the engine is 
first put into proper operation. The said John McC. Boyle for himself, 
etc., furthsrmore covenants and agrees to furnish at his expense board- 
ing and lodging for the workmen, while putting up the said engine and 
boilers, and also all necessary brick work for setting up the same and 
yellow-pine sills for placing the engine on, as well as the freight of the 
said engine and boilers, etc., from the city of Baltimore to the town of 
Plymouth, or the place where the said engine and boilers are to be 
erected and put into operation; and also a sufficient number of laborers 
to assist in putting the engine, boilers, etc., in their proper situation. 
(Then followed a covenant for furnishing other materials not embraced 
in this suit.) 

Counterparts of this covenant were signed and sealed by the pa&iw. 
The jury found a verdict for the plaintiff under the charge of 

the court, for $1,000. The plaintiff moved for a new trial, on (612) 
the ground of misdirection of the judge as to tho question of 
damages and his rejection of proper evidence, which motion was re- 
used; and, judgment being rendered according to the verdict, the plain- 
tiff appealed to the Supreme Court. 

A. iWoore for p l a h t i f .  
E&ney  for de fendan t .  

RUFFIN, C. J. The Court does not perceive any cause of complaint 
on the part of the appellant with the instructions to the jury. His 
Honor held that the plaintiff was entitled to recover damages on 
the covenant of the defendant to furnish an eigine ready for 
shipment on 1 March, 1837, unless the plaintiff had himself (613) 
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enlarged the time; and also damages for the inefficiency of the work, 
whether arising from the badness of the materials or workmanship, o r  
because it did not correspond in  form and parts with the contract. 
Those instructions embraced every breach alleged by the plaintiff, except 
that which respected the failure of the defendant to put up the engine 
on or before 1 May, 1837. Upon this last it is clear the plaintiff could 
not recover upon his declaration and evidence. For  the contract re- 
quires the plaintiff to have the necessary building erected in which the 
engine was to be placed. The erection of the building must necessarily 
precede the putting the engine in  i t ;  and i t  was therefore incumbent on 
the plaintiff to show that the house was ready. That he did not do; 
but, on the contrary, he admits i t  was not ready by 1 May; and, indeed, 
i t  does not appear to have been built one day before the defendant had 
the engine at  Plymouth, to be put therein. The only remaining ques- 
tion is as to the proper measure of damages. We think that as far  as 
the instructions were specific on that subject, they are entirely correct; 
t,hat in no respect were improper instructions given; and that if the 
plaintiff was not satisfied that all the directions had been given to the 
jury which he wished, and in the form he wished, he ought to have 
asked others more precise. For  anv of the work which either was not 
supplied according to contract or failed, the jury were told to give the 
price of good work of the same description, or what it cost the plaintiff 
to replace the defective parts. The propriety of that standard of dam- 
ages for that part of the case cannot, we think, be questioned; indeed, 
i t  has not been, in argument. Then, as to the other parts of the case, 
we find a general instruction that the jury might give the damages sus- 
tained by the plaintiff by the failure of the defendant to make or fur- 
nish the engine by the day stipulated, viz., the first of March. This 
seems to us to have been going fully far enough; for, as the plaintiff 

gave no evidence that a house was prepared for its reception 
(614) before its arrival in December, the damages for the delay ought 

strictly, perhaps, to have been confined to the period- during 
which the works stood still while undergoing the repairs rendered neces- 
sary by the breaking of some parts of the engine. For  that delay the 
plaintiff was entitled to a fair compensation; since, as we think, the 
price of supplying the defective of the machinery is not his only 
loss. but to that is to be added the further loss from the captital invested 
lyi& dead, and the decay of the building and materials ; ii other words, 
a reasonable rent and insurance during the period of suspension. Dam- 
ages upon that principle must be supposed to have been meant by his 
Honor when speaking of those to be given for the first breach stated in 
the declaration, and to have been given by the jury for a t  least the 
period mentioned, and, probably, for the whole time from March, 1837, 
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until May, 1838, when the mills went into final operation, after being 
repaired. At  all events, the omission of the court to draw the attention 
of the jury to the particular period of the suspension of the works in 
1838 does not furnish a ground for a new trial, inasmuch as the lan- 
guage of the charge would anthorize the jury to take into consideration 
the whole time from March, 1837, and the plaintiff did-not move for 
instructions more special on this head. On the contrary, the plaintiff 
repudiated that mode of measuring the damages for the delay, namely, 
by giving a fair  rent for the time or conipensation for capital invested 
and lying idle; and he claimed clauiagea under the particnlar head of 
injury to the stock of timber collected by the plaintiff; of loss from the 
want of employnient of his hands during the repairs, and of the profits 
which he might have made if the mills had gone into operation in Xay, 
1837, instead of May, 1838. Very certainly, damages are not to be 
measured by any such vague and indeterminate notion of anticipated 
and fancied profits of a business or adventure which, like this, depends 
so much on skill experience, good management and good luck for suc- 
cess. That mould make the defendant an insurer against losses from 
any cause in  a business of hazard, and even against the plaintiff's want 
of management. The gains of the business the plaintiff might 
have done or, probably,  odd have done, cannot be correctly (615) 
estimated; and, therefore, evidence offered with a view of esti- 
mating then1 as the standard of damages was properly excluded as being 
irrelevant and as tending to mislead the juiy. Then as to the two other 
grounds for damages, the plaintiff got them for his hands being idle, 
if they mere idle; and, therefore, there can be no exception on that score. 
Nor, as we conceive, is there greater ground for complaint with respect 
to injury to the timber. We cannot say that the plaintiff would have 
been entitled to damages for that loss, had the fact been established. 
I t  is not the natural consequence of the defendant's want of punctuality 
in  not having the engine ready according to contract. I t  was, rather, 
the plaintiff's folly to lay in  so large a stock of perishable material 
before he mas prepared to manufacture it. I f  i t  be liable, as he says, to 
injury by lying in the water, he must be presumed to have been aware 
of it, and ought not to have collected so much; or lie might have taken 
i t  out of the water, if likely to injury there more than on land, and he 
gives no reason for not doing so. But, furthermore, a decisive answer 
to this objection is that i t  does not appear that the timber was injured. 
Witnesses differed about the effect on timber of its lying in  the water: 
some thinking i t  might be injurious, and others beneficial. But the 
plaintiff offered no evidence that there actually was any injury to his. 
Consequently i t  mould have keen improper to give him damages on that 
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account, for he can recover only the damages really sustained by I 
and not such as it seems possible he may have sustained. Upon 
whole, therefore, the judgment must be affirmed. 

PER CURIAM. No err0 

Cited: Ashe v. DeRosset, 50 N.  C., 301; Foard v. R. R., 53 N. 
239; Whitford v. Pry, 65 N. C., 271; Sledge v. Reid, 73 N. C., 
Mace v. Rarnsey, 74 N. C., 16;  Roberts v. Cole, 82 N. C., 294; Will 
Branch, 94 N. C., 149; Spencer v. Hamilton, 113 N.  C., 52; Reigt 
Worth, 127 N.  C., 236; Critcher v. Porter Co., 135 N. C., 552; Leu 
e. R. R., 137 N.  C., 385; Machine Go. v. Tobacco Co., 141 N.  C., 5 
Furniture Co. v. Express Co., 148 N.  C., 90; Brown v. R. R., 154 N 
305; Tomlznson, v. Morgan, 166 N. C., 561. 
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ADMINISTRATORS. See Executors and Administrators. 

AMENDMENT. 

The court has a discretionary pawer to permit an original writ to be 
amended by adding thereto the seal of the court, where that has been 
omitted before the writ issued. Clark v .  Hellen, 421. 

See Execution, 1. 

APPEAL. 

1. Where an action is brought i n  the county court against two defend- 
ants, who plead severally, and a verdict and judgment a re  rendered 
in favor of one and against the other defendant, the latter may alone 
appeal from the judgment rendered against him. Stephens v .  Batche- 
lor, 60. 

2. No appeal can be taken by one who has procured himself to be made 
a party defendant, from a n  order of the county court confirming the 
report of the justice and freeholders, under the act of 1834, ch. 22 

' 

(Rev. St., ch. ,104, see. 7) ,  which provides for turning a public road 
on the applicant's own land. Gatling v. Lcverrnan, 63. 

3. A Superior Court cannot entertain a n  appeal to revise the exercise of 
a discretionary power by a n  inferior court, when the decision of the 
latter is  made a matter of discretion; but i f  the decision were made 
a s  a matter of strict right, and upon the supposition that  the inferior 
tribunal had no discretion, i t  will be reversed, and the inferior court 
ordered to proceed in the cause in  the exercise of its sound discretion. 
Revnolds v .  Boyd, 106. 

4. If after a verdict for the plaintiff in  the county court, the court, upon 
motion of defendant, order the costs of some of the plaintiff's wit- 
nesses to be taxed against him, he has a right, if he thinks proper, to 
appeal from this order, as  i t  was not the exercise of a mere discre- 
tionary power in  the county court. Gash v.  Rees, 124. 

5. If the charge of the judge to the jury be correct, or be such that t h e  
party against whom a verdict is found cannot complain of it, a mis- 
take of the jury in  finding a verdict without evidence or against evi- 
dence, or against the law, forms no ground far a n  appeal to the Su- 
preme Court. Terrell v. Wiggins, 172. 

6. On a n  appeal, the Supreme Court will presume the judgment of the 
court below to have been right, unless error be shown; and i t  is  the 
duty of the appellant to furnish the court with the means of ascer- 
taining such error. Wall  v.  Hinsom, 276. 

7. Surprise on the trial furnishes no ground far the interference of this  
Court. That is  a matter for the consideration of the court below on 
a motion for a new trial;  and the refusal of a new trial cannot be 
assigned for error. Ibicl. 

8. I t  is the duty of the appellant to the Supreme Court t o  see the case so 
made out as  distinctly to present the points upon which the judg- 
ment below is sought to be reviewed. Flanniken v. Lee, 293. 

461 



INDEX. 

9. When an appeal is brought up to the Supreme Court, i t  is the duty of 
the appellant to  have the transcript of the record so perfected that 
the Supreme Court may be enabled to discover the error in the judg- 
ment of the Superior Court, if there be any; and on his failure to 
do so, after a reasonable opportunity has been afforded, the judgment 
will be affirmed. Stewart v. Garland, 470. 

10. Where the judgment pelow was of nonsuit, and no declaration was 
filed, and the plaintiff, after reasonable time allowed, failed to supply 
that  defect, that also is ground for affirming the judgment. I b t d .  

See Raleigh and Gaston Railroad Company. 

ARBITRATION AND AWARD. 
i. Aii award, which was to be a rule of the court, under a reference by 

order of the court to arbitration, may in this State be enforced by 
entering a judgment upon it  for the debt and damages awarded, in- 
stead of proceeding on it  by attachment. Cunningham v. Howell, 9. 

2. Where an action of ejectment mas referred, by rule of court, to arbi- 
trators, and they awarded as follows: "We find the plaintiff in  the 
case, Mary Duncan, has a t  various times paid to Roland Duncan, in 
cash, notes, and property, valued $1,544. We therefore award to her 
three-fourths the whole amount of land purchased of the executors of 
Charles Finley, deceased, to be taken off of the upper part of said 
land": Held, that this award was not only uncertain, but that it  
went beyond the rule of reference, and therefore the court will not 
enter judgment on it. Duncan v. Duncan, 466. 

See Bail, 1. 

ASSAULT AND BATTERY. 
1. An offer to strike, by one person rushing upon another, will be an 

assault, though the assailant be not near enough to reach his adver- 
sary, if the distance be such as to induce a man of ordinary firmness, 
under accompanying circumstances, to believe that he mill instantly 
receive a blow unless he strikes in self-defense. S. v. Davis, 125. 

2. I t  is not sufficient, to constitute a n  assault, that  a man of ordinary 
firmness should believe that he was about to be stricken; but if i t  
can be collected from the circumstances that, notwithstanding ap- 
pearances to the contrary, there was not a present purpose to do an 
injury, there is no assault. The jury must judge of these circum- 
stances. S. v. Crow, 376. 

3. When the defendant, a t  the time he raised his whip and shook i t  a t  
plaintiff, though within striking distance, made use of the words, 
"Were you not an old man, I would knock you down," this does not 
import a present purpose to strike, and does not in law amount to an 
assault. Ibid. 

ASSUMPSIT. See Contract, 3, 4, 5 ;  Execution, 3, 4, 5, 6, 

ATTACHMENT. 
An original attachment cannot issue in this State for any cause of action 

arising from tort, but only for those founded on contract. Minga v. 
Zollicoffer, 278. 

See Execution, 2. 
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BAIL. 

1. A reference of a cause to arbitration, by order of a court, the award to 
be a rule of court, will not, in this State, discharge the bail. Cun- 
n ingham v. Howell, 9. 

2. A sheriff on a writ of capias ad respondendurn returned "Executed; 
the defendant is confined in the jail of my county on a ca. sa. issued 
by a justice of the peace in favor of A. B.; consequently he cannot 
a t  present be carried to the court." The plaintiff obtained judgment 
on his suit and issued a ca. sa. to the same sheriff, who returned on 
i t  "Not to be found." Held, that the sheriff was not answerable as 
batl. Montgomery v. McAlpin, 463. 

3. The return of the sheriff in'such a case, that  the body of the defend- 
ant  is in the prison of his county under other process, is  a return that  
he keeps the body of such prisoner there under the process so re- 
turned, and is  tantamount to a commitment under this process. After 
this the sheriff cannot take bail, but if he releases the prisoner or 
permits him to depart from prison, without a rule or order of court, 
he is  guilty of an escape. Ibid. 

4. After such commitment the prisoner can only be admitted to bail i n  
court. Ibid.  

5. Although the bail may surrender their principal, and the surrender be 
entered of record a t  the term when judgment is obtained, yet if the 
plaintiff does not pray the committal of the principal in execution, 
and the latter should afterwards go a t  large, this is  not a discharge 
of such principal from execution by the plaintiff. Howxer v. Dellin- 
ger, 475. 

6. The bail on a plea to a sci. fa. seeking to charge them cannot take 
advantage of any irregularity in the ca. sa. against the principal, but 
they may show that the ca. sa. is void. Ibid. 

7. A ca. sa. must strictly pursue the judgment and be warranted by i t ;  as  
if the judgment be against two or more, the ca. sa. must issue against . 
all; otherwise, i t  is void. Ibid. 

REQUEST. See Devises; Legacies. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where A., the paqee of a bill of exchange, indorsed i t  to B., and B. to 
C., and C. then indorses i t  "Without recourse to him," but not saying . to whom he indorsed it, i t  then became an indorsement in blank, and 
the bill became payable to bearer; and notwithstanding D. and E. 
afterwards indorsed it in full or specially, yet when i t  came again to 
C. by delivery, he had a right to demand payment of the bill from 
any prior indorser. French v. Barney ,  219. 

2. C. being the holder of the bill, the law implies, until something be 
shown to the contrary, that he gave value for it, or came fairly and 
legally by it. Ibid. 

3. To make an indorsement of a bill special or in fu l l ,  i t  must direct p a y  
ment to be made to some particular person, firm, or corporation. 
Ibib. 
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BILLS O F  EXCHANGE AND PROMISSORY NOTES-Continued. 

4. A bill once indorsed in blank becomes payable to bearer, against the 
acceptor, drawer, and all prior indorsers. Ibid. 

5. Notice by the holder to the drawer of a bill of exchange of a demand 
on the drawee and a protest for nonacceptance or nonpayment is  not 
necessary, when the drawer had no funds in the hands of the drawee, 
unless the drawer had reasonable grounds to believe that his bill 
would be honored. Spear v. Atkinson, 262. 

6. Notice of the dishonor of a bill is  required to enable the drawer o r  
indorser to withdraw his effects from the drawee. Ibid. 

7. Where a creditor of a firm for goads sold and delivered had taken the 
promissory note of the firm in settlement of the account, and had, 
after the dissolution of the firm, taken a bill of exchange drawn by 
one of the late partners in his own name, which was protested for 
want of funds of the drawer, and had delivered up the promissory 
note, such creditor's original claim was not merged by the promissory 
note or bill of exchange, but he is entitled to recover for the price of 
the goods sold and delivered, provided he has surrendered such bill 
of exchange. Ibid. 

8. But it  is essential to the recovery of the creditor that he should have 
surrendered the bill of exchange to the defendants, either before or 
a t  the time of the trial. Ibid. 

BONDS. 
1. The condition of a bond given upon obtaining a writ of sequestration, 

or a judge's flat in a suit in  equity, that  the plaintiff "shall prosecute 
his said suit with effect, or, in  case he fails therein, shall well and 
truly indemnify the defendant for all damages which he may sustain 
by reason of the filing of said bill and the suing out of said writs, 
and shall further do and receive what the said court shall consider in 
that behalf," is not broken by anything short of the abandonment 
of his suit by the plaintiff or his defeat therein. Hence, a decretal 
order, in the progress of the cause, that  the sequestration be removed 
and the sequestered property restored to the passession of the defend- 
ant, a i d  that  he have leave to put the bond in suit, but without finally 
deciding the matters in  contestation between the parties, will not 
authorize a recovery upon the bond for a breach of its conditions. 
White v. Pettzjohn, 52. 

2. Where the condition of a n  injunction bond is that  the complainants 
"shall well and truly indemnify the obligees for all damages they 
may sustain by wrongfully suing out the injunction," it  will not be 
necessary for the obligees, upon a dissolution of the injunction, to 
bring an action on the case to ascertain the damages sustained by 
them, before suing upan the bond. Falls u. McAffee, 139. 

3. In a suit a t  law upon an injunction bond, it is not necessary for the 
obligee to state in his declaration, or to prove upon the trial, a n  order 
of the court of equity allowing the withdrawal of the bond and per- 
mitting a suit to be brought on it. Ibid. 

4. Where a bond is given to "A. and B. and other obligees," to be paid to 
the said "A. and B.," an action for the breach of this bond cannot be 
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BONDS-Continued. 

brought in the name of A. and B. alone, without joining the  others 
o r  showing that  A. and B. a re  the surviving obligees. Richardson v. 
Jones, 266. . 

5. A payment to A. and B. would discharge the obligation; but if pay- 
ment is not made, the suit must be brought in  the name of the par- 
ties with whom the obligation was contracted. Ibid. 

6. A constable's bond made payable to the State of North Carolina, taken 
by a person not authorized by law to take it, is void for want of deliv- 
ery. S. v. Shirley, 597. 

7. There may be cases where a bond payable to the State, although taken 
by an unauthorized person, if i t  be for the benefit of the State itself 
i n  its corporate capacity, may be good; but i t  cannot be so when 
made payable to the State, as  a trustee for others, unless taken by the 
persons specially prescribed by some act of the Legislature. Ibid. 

8. The will of the State is  only to be known when declared through those 
appointed to declare it. Ibid. 

See Evidence, 15. 

CERTIORARI. 

1. A certiorari will not be granted by the Supreme Court where a n  appeal 
has not been brought up, through the inattention or forgetfulness of 
the clerk of the court, whom the appellant had constituted his agent 
to  send up the appeal. Gotten v. Clark, 353. 

2. A certiorari will not be granted where a writ of error will lie. Pettv 
v. Jones, 408. 

3. Where certain defendants, sureties to  a sheriff's bond, had obtained a 
certiorari to  bring up a case from the county court, where judgment 
had been rendered against them, and upon the return of the certiorari 
the Superior Court directed the case to be placed on the trial docket, 
and that a new trial be granted, and when the case came on, upon 
the motion of the defendants, ordered the suit to be dismissed be- 
cause the defendants had not been duly served with notice a s  directed 
by law: Held, that  this judgment was erroneous, and that  the par- 
ties must proceed to trial upon the merits of the case. Ibid. 

4. Upon what facts a certiorari will be refused in the Supreme Court, 
when the appellant from the Superior Court did not bring up his 
appeal, Quct're. Muxxell v. Lea, 411. 

CONSTABLE. See Bonds, 6. 

CONSTITUTION. 

The Legislature has a constitutional right to pass an act changing the 
location of the seat of justice of a county, although a contract for the  
purchase of a particular site had already been made by commission- 
ers appointed by law for that  purpose. 8. v. Jones, 414. 

CONTINGENT INTERESTS. 

Contingent interests, such a s  executory devises, etc., a re  assignable. A 
possibility cannot be transferred; but by a possibility is  meant the  
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mere expectancy of an heir apparent, or of one who is next of kin to 
a living man, or the prospect of having a legacy left, etc. Fortescue 
v. Batterthwaite, 566. 

, CONTRACT. 

1. Where a contract was made for the  sale of a lot of cotton, in  which 
i t  was agreed as  follows: "The price to be fixed on in the following 
manner: the seller is to select either Fayetteville, Cheraw, or Cam- 
den, and to name a time, and the prices are  to be regulated by the 
prices a t  the named market and time, the price to be the same as  good 
crops of cotton sell for a t  the time: the price to be fixed on by the 
first of June next": i t  was Held, that  by a just constructian of the 
contract the seller was to name beforehand a market and a day. by 
which the price was to be regulated, and that  he could not on the last 
day allowed him name a market and a preceding day for that  pur- 
pose. McNeely v. Carter, 141. 

2. Where in an action to recover damages for a breach of promise, i t  
appeared in evidence that a vessel, her tackle, etc., had been sold by 
the defendant to the plaintiff, on 10 December, 1835; that after the 
great fire i n  New York, which occurred on 16 December in that 
year, some of the vessel's boats and sails were missing, and were 
supposed to have been destroyed by the fire; and subsequently i t  
was agreed between plaintiff and defendant that the defendant 
should pay to the plaintiff "whatever sum i t  should require to put 
the vessel in  the same repair and condition in which she was a t  the 
time of the sale, aver and above $500": Held, that upon this evi- 
dence the plaintiff could not recover on a count in  which he charged 
that  the defendant had made a false representation a t  the time of 
the sale, and that  he had promised to put the vessel, etc., i n  the 
state represented, over and above the sum of $500. Walker v. Bm- 
ter, 213. 

3. A party cannot recover on an implied agreement for the price of goods 
sold and delivered, if he could have maintained a n  action on a spe- 
cial contract relating to that  price. Carter w. McNeely, 448. 

4. But where the special contract is  imperfect, as  where the price was to 
be the market value on a certain day and a t  a certain place to be 
fixed by the seller, and he fails to select in proper time the day and 
place, he may yet maintain a n  action for the value of the goods de- 
livered, and declare in indebitatus assumpsit on a quantum valebat. 
Ibid. 

5 .  But regard must be had to the special agreement so far that the plain- 
tiff cannot recover a higher price far  the goods than he could have 
done if he had literally or duly observed the terms of the special 
contract. Ibid. 

6. Where the owner of a vessel agreed to hire her to another, for a cer- 
tain period and a t  a certain price, and stipulated a t  the same time 
that  she be "furnished with sufficient cables, anchors, and other tack- 
ling," and the vessel was lost before the expiration of that  period, 
in  consequence of a defect in  one of the cables: i t  was Held, that  the 
owner could not recover the hire for the whole period, under the 
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special contract, although i t  appeared that  the defect in  the cable (an 
iron cable) could not have been discovered by the most attentive 
examination. Parker v. Qilliam, 545. 

7. Such a stipulation means that  the "cables, etc.," are  actaally sufficient, 
and not merely that they are  apparently so. Ibid. 

See Damages, 1 ;  Evidence, 19. 

COSTS. 
1. The costs which the act of 1818 (Rev. St., ch. 4, sec. 26) requires t o  be 

taxed double against a party who appeals to the Supreme Court and 
fails to carry up and file the record in  proper time, are  only those of 
the Supreme Court. Hester v. Hester. 187. 

2. The court can in no case, where the grand jury returns a bill "Not a 
true bill," order the prosecutor to pay the costs. S. v. Cockerham, 
381. 

3. Nor is a n  indictment for perjury one of those "frivo!~us or malicious" 
prosecutions in  which <he co& has power, even upon an acquittal 
of the defendant by a petit jury, to order the prosecutor to  pay the 
costs; because a t  the time the act was passed giving the court power 
i n  certain cases to order the prosecutor to pay costs, the punishment 
of persons for perjury did extend, and, in  some peculiar cases, does 
now extend, to the loss of a member. Ibid. 

See Appeals, 4; Wills, 9 ;  Execution, 10; Mandamus, 1. 

DAMAGES. 
1. I n  an actian of covenant for not furnishing machinery for a steam 

mill a t  the stipulated time, the plaintiff cannot recover in  damages 
the estimated value of the profits he might have made if the covenant 
had been complied with. These are too vague and uncertain to form 
any criterion of damages. Boyle v. Reeder, 607. 

2. The damages should be given upon the principle of a reasonable rent 
and insurance for the buildings, and the actual loss by decay, etc., of 
the materials during the period he was prevented from commencing 
his operations by reason of the default of the defendant in  not com- 
plying with his covenant. Ibid. 

3. H e  can only recover damages really sustained by him, and not such as  
i t  seems possible he  may have sustained. Ibid. 

See Master and Servant, 2; Mills, 2, 3. 

DEEDS. 
1. By a proper reference of one deed to another, the description in the 

latter may be considered as  incorporated into the former, and both 
be read as  one instrument, for the purpose of identifying the thing 
intended to be conveyed. Everitt v. Thomas, 252. 

2. But there must be no inconsistence between the calls of the latter deeds 
and the former deeds or grants; as, for instance, where the former 
deed or grant calls for a line of another patent and the latter deed 
omits that  call, but goes for a particular course and distance, and only 
professes to  convey a part of the tract embraced by the grant or 
former conveyance. In  such a case the  course and distance called 
for, being the specific description in the deed, must prevail. Ibld. 
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3. It is a sound rule in  the construction of a deed that a perfect descrip- 
tion, which fully ascertains the corpus, is  not to be defeated by the 
addition of a further and false description. Mayo v. Blount, 283. 

4. But the court has no right to strike out one part of the description 
more than another, unless the part retained completely fits the sub- 
ject claimed, and the rejected part does not; unless, further, i t  appear 
that the whole description, including the part sought to be rejected, 
is  applicable to no other thing. I t  must be shown, a t  least t o  the de- 
gree of moral probability, that  there is no corpus that  will answer 
the description in every particular. Ibid. 

5. I f  the words in  a deed of sale of goods and chattels plainly evidence a 
sale, this is  snffilcient without technical words Such a deed of sale 
may be made without any words of "bargain and sale," as  well as  
with those words. Fortescue v. Sattterthwaite, 566. 

See Limitations by Deed; Grants. 

DESCENTS. 
1. Where a n  estate had been transmitteh by descent and the blood of the 

acquiring ancestor had become extinct, upon the death of the person 
last seized intestate and without issue, the estate descended to her 
nearest collateral relations, who were a brother and two sisters of the 
half blood on her father's side, the land having descended from a 
maternal ancestor. University v. Brown, 387. 

2. A. died in 1777, leaving two sons, Thomas and George. Thomas was 
the oldest son, and, by the law of this State as  it then stood, sole 
heir to his father. A. devised the land in controversy in  this suit 
to  his  second son, George. George died in  1839, intestate and with- 
out issue, leaving surviving him a sister of the whole blood, under 
whom the defendant claimed, and the issue of a sister of the half 
blood on the mother's side, who a re  the lessors of the plaintiff: 
Held, that  the issue of the sister of the half blood took one moiety of 
the land. Burgwyn v. Devereux, 583. 

DETINUE. 
1. One tenant i n  common of a chattel cannot maintain detinue for such 

chattel against his cotenant. Bonner v. Latham, 271. 

2. I n  an action of detinue, the defendant may be permitted to plead, a s  a 
plea since the last continuance, the death of a slave named in the 
declaration; and in such a case the jury should be instructed that, 
if such death has happened, while the slave was i n  the defendant's 
possession and without his fault, they should not include any part of 
the value of the slave in the estimate of damages; but i f  i t  has  hap- 
pened because of ill-treatment or culpable neglect, or, after a disposi- 
tion of the slave by the  defendant, they may include the value in 
such estimate. Bethea v. McLennon, 523. 

3. Evidence ought not to be received of the alleged death, unless the  mat- 
ter  be specially presented by a plea; and this plea may be received, 
if properly verified, a t  any moment before the verdict 'is rendered. 
Ibid. 

4. The jury, however, in  such a case, should give damages for the deten- 
tion of the  slave, while living. Ibid. 
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DEVISE. 

1. Where the testator, after giving certain legacies to his children, and 
directing that  the residue of his estate should be equally divided 
among them, upon their accounting for the advancements which they 
had received, added, "This direction is  not to apply in  case a negro 
lent or given shall die before me, that  being my loss; but when any 
of the said negroes shall have been sold or suffered to be sold, they 
shall be charged a t  their value a t  the  period of such sale, except in  
case of my grandson T., son of my deceased son, G. B., who is  t o  pay 
my executors $500, in  full of all advancements made to him or to his 
father": i t  was Held, that the grandson was bound to account for only 
the sum of $500, and not that  sum i n  addition to the value of two 
negroes which had been given to his father and sold by him; and that  
no parol evidence could he received to show that the testator intended 
his grandson to account for the $500 in addition to  the value of the 
said negroes given t o  his father. BlacLnalZ v. Wyche, 94. 

2. Where a testator, who had three tracts of land adjacent to each other, 
over parts of all which his plantation extended, and had three sons, 
R., J., and W., of whom R. and J. were married and resided upon 
the testator's land, devised to his  wife "full possession of all the 
plantation and stock, etc., during her natural life or widowhood, 
except the particulars that  may hereafter be mentioned," and then 
devised to his son R. "all the 200-acre tract that  he now lives on, and 
so much of the old tract a s  lies on the same side of Hominy Creek, 
etc.; and in a subsequent part of his will devised as follows: "I will 
and bequeath to my son J. all the remaining part of the  old tract of 
land, exclusive of the part above mentioned to my son R., and be- 
queath unto my son J. my still, and all her furniture a t  the death or 
marriage of my wife; also my wagon and hind gearing a t  her death": 
i t  was Held, that the testator's son J. took an immediate estate in  fee 
in  the lands devised to him, and not an estate in  remainder after the 
death or marriage of the testator's widow. Jones u. Poston, 166. 

3. I n  expounding a will, the grammatical construction must prevail, when 
a n  intent to the contrary does not plainly appear. Did.  

4. A testator devised to his wife as  follows: "It is  my will and desire that  
my loving wife, Margaret, shall retain and keep in her possession all 
that I may be possessed of a t  my death (my debts and funeral 
expenses being first paid), during her natural life." It appeared in 
evidence that the testator had lived for many years, and a t  the date 
of his will and a t  the time of his death, on a certain plantation. 
The will was made in 1815. In  1811, upon the marriage of his son, 
the defendant in this case, he had permitted him to occupy a small 
portion of the plantation, with an understanding that his  son was to  
remove as  soon a s  he built a house on his awn land. In  1813 the 
testator insisted the son should remove, which he refused to do until 
his house shouId be completed, which would be in 1814. The testa- 
tor, and not the defendant, always gave in the land for taxation and 
paid the taxes: Held, that  under the words of this devise the land 
passed, and that fram other clauses of the will and the parol testi- 
mony, i t  was clear the testator intended to devise the part occupied 
by his son, which occupation was in  fact only the possession of the 
testator. Bolick v. Bolick, 244. 
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5. Held,  also, that par01 testimony is  admissible to explain a n  obvious 
ambiguity of expression, as  to the description of the subject of a 
devise, as, for instance, to show the situation or occupation of the 
land a t  any given time, or whether parcel or not parcel of the subject 
devised. Ibid. 

6. A devise of "all my property of any nature or kind whatever, which 
deeds, papers, and movables will show," can, by no intendment nor 
constructian, be taken to indicate a n  intention in the testator to de- 
vise the land which belonged to his wife. Mitchell w. Mitchell, 257. 

7. A testator, after bequeathing certain negroes to his wife for life, or 
during widowhood, bequeaths as follows: "I wish for the negroes 
lent to my vife, if they do not behave, tc! be hired out. I also wish 
for all  the negroes not given to be hired out a s  soon as  they will bring 
anything. And after the death of my wife, or marriage, I want all 
my property not given away to be equally divided among my girls." 
The negro for which this action was brought was one of those directed 
to  be hired out: Held, that  the daughters had only an interest in 
remainder after the death or marriage of the widow, and that there- 
fore the plaintiff, who claimed under a conveyance from the husband 
of one of the daughters, could not bring trover for the negro during 
the  lifetime of the widow, or while she remained unmarried. Smith- 
w ick  v. Biggs, 281. 

8. Where the surplus of a n  estate is  left by will to be equally divided 
"between the heirs of A. B, and the heirs of C. D.," the children or 
heirs of A. B. and C. D. take per capita and not per stirpes. Hobbs 
u. Craige, 332. 

9. Where a testator bequeathed a s  follows: "I do will and bequeath unto 
my wife, Susannah, all my estate and effects remaining in my execu- 
tor's hands, after all my just debts are  paid, the said property to be 
and remain my beloved wife's during her natural life; she is not 
allowed to sell nor dispose of said effects in  any shape whatever, 
agreeable to this my last will, with the exception of a negro boy 
child by the name of Larkin. I then further will that  a t  the decease 
of my wife, Susannah, command my executors to make an equal dis- 
tribution of the said property between my five lawful heirs"; and 
nothing further is said about Larkin: Held by  t h e  Court, that the 
absolute interest in  the boy Larkin passed to the widow, Susannah. 
Matthias v. Rhea, 394. 

10. Where a testator bequeaths a negro woman and her mcrease, and there 
a re  no other words i n  the will to explain his  meaning, only the in- 
crease born after the death of the testator will pass. Cole % Cole, 
460. 

11. A testator devised certain negroes to his three children, J., S., and N., 
and then proceeded a s  follows: "In case either of my said children 
should die without heir lawfully begotten, i t  is  my wish that  the 
property should be equally divided between the children t hen  living, 
whether J., S., or N." J. died first. N. then died without issue, leav- 
ing S. surviving: Held, that under this limitation S., the surviving 
child, took the property belonging to N. Fortescue v .  Satterthwaite, 
566. 

470 
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12. A testator devised as  follows: "I leave the whole of my other estate, 
a s  well negroes as  goods and chattels, to be equally divided between 
my four children, A., B., C., and D., and for my executors to have it 
appraised and pay off each child's part a s  they shall come to age, 
the boys to  have their part a t  the age of 21 years, and the girls to 
have their part a t  the age of 18 years; and if either of my children 
dze withmat heir lawfullg begotten, then his o r  her part to be equally 
divided between my surviving children and their heirs forever." A. 
died first, leaving children. B. afterwards died, leaving no children: 
Held, that  the limitation over in  the will was not too remote; that  on 
B.'s death without issue, his share became vested in  C. and D., who 
survived him; and that as  A. did not survive him, no part of such 
share vested in  the personal representative or the children of A. 
Threadgill v. Ingram, 577. 

See Legacies. 
I 

EMANCIPATION. 
I 

Where a testator residing in Virginia, where the law allows masters to 
liberate their slaves by deed or will, bequeathed as  follows: "My 
wiIl and desire is  that my negro woman P. shall have her freedom 
immediately; and that  all the rest of my black people shall serve 
until my youngest child shall be  of the age of 21 years, for the 
use of raising my children and young negroes. After my youngezt 
child is  of age, my will is that  all my negroes shall be free": i t  was 
Held, that  the child of one of the negro women mentioned in the 
will, born after the death of the testator, but before his youngest 
child came of age, was entitled to freedom after the latter event. 
Campbell v. Street, 109. 

ESTOPPEL. 

1. The rule that  a lessee cannot dispute his landlord's title extends to the 
case of one who takes possession under a contract of purchase; he 
cannot controvert the title of the person who let him into possession. 
Love v. Edmonston, 152. 

2. Where the husband of a woman entitled to a contingent remainder in  
slaves, before the contingency happened, conveyed this interest by 
deed: i t  was Held, that  this deed was a n  estoppel as  to the husband, 

, and when the contingency afterwards happened, by which the inter- 
est vested i n  the wife, such interest passed to the grantee, either upon 
the principle that  the interest, when it accrued, fed the estoppel and 
thereby gave a n  absolute title, or that  the deed operated a s  a release 
of the wife's choses in  action. Fortescue v. Satterthwaite, 566. 

EVIDENCE. 

1. Testimony as  to handwriting, founded on what is  properly termed a 
comparison of hands, seems now to be generally exploded; and the 
only admissible testimony of handwriting is that  of a witness who 
has acquired a knowledge of the party's handwriting from having 
seen him write, or from having had a correspondence with him upon 
matters of business, or from transactions between the  witness and 
party, such as  the former having paid bills of exchange for the 
latter, for which he has afterwards accounted. Pope v. Askew, 16. 
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2. On a n  indictment for a riot and trespass on land, it is  only necessary 
t o  prove the possession of him to whom t h e  injury is done; and that 
may be by par01 evidence, without the production of any paper title. 
8. v. Wilson, 32. 

3. Where the attesting witness to a bond is dead, its execution may be 
proved by proof of the witness's handwriting; but if such evidence 
cannot be had, then proof of the obligor's handwriting is admissible; 
but before the latter testimony will be received, the party offering the 
bond must show to the court tha t  he hag done all in  his power, with- 
out effect, to procure evidence of the handwriting of the subscribing 
witness. Hence, where it appeared that the subscribing witness to a 
bond had been clerk of the county court of a large, populous, and 
wealthy county, and had been dead only twenty-five years, it was 
Held, not to be sufficient for admitting testimony of the obligor's 
handwriting to show, by one witness only, that  he did not know the 
subscribing witness's handwriting and did not know of any person 
who had such knowledge. McEinder w. Littlejohn, 66. 

4. The presumption of the payment of a bond, raised by a forbearance 
for twenty years (or  for ten years, since our act of 1826, Rev. St., ch. 
65, see. 13) may be repelled by evidence that  the debtor had not the 
means or the opportunity of paying; and the repelling of the pre- 
sumption will not be hindered by the fact that the debtor had the 
interest in  remainder in  certain slaves, but which did not vest in pos- 
session until a short time before the suit was brought, when it did 
not appear that the creditor knew of the existence of this interest in  
remainder, and i t  was evident that  it  was not, in fact, applied to the 
payment of the debt. Ibid. 

5. When the subscribing witness to any instrument, except a negotiable 
one, becomes interested in  a suit brought upon the instrument, his 
handwriting may be proved to establish the execution of the instru- 
ment, whether his interest was thrown upon him by operation of law 
or was acquired by his own voluntary act. Saunders v. Perrill, 97. 

6. A., B., and C. entered into a copartnership in  the name of A. & Co. 
for the purchase and sale of negroes, and i t  was afterwards agreed 
between them tha t  A. and B. should alone be interested in the negroes 
purchased with cash, but all three should be equally interested in  the 
negroes purchased on a credit: i t  was Held, that, though C. might be 
held responsible on all contracts by all persons dealing with the firm 
of A. & Co., yet that  he was a competent witness to testify for A. and 
B. in a n  action on the warranty of soundness contained in a bill of 
sale for a negro purchased in the name of A. & Co. for cash. WiL 
liamson v. Cannaday, 113. 

7. I n  an action for seduction, the defendant cannot prove that his general 
character i s  that of a modest and retiring man. The general rule, 
to  which this forms no exception, is, that  unless the character of the 
party be put directly i n  issue by the nature of the proceeding, evi- 
dence of his character is not admissible. McRae v. LilZy, 118. 

8. The records of the proceedings against a sheriff, for an amercement 
imposed on him are  not evidence against his sureties to prove his 
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default; but they are  admissible against them to prove the fact of the 
existence of the amercement itself. Governor v. Montfort, 155. 

9. If the  surety to a bond or note be sued alone, the principa! debtor will 
be incompetent as  a witness for him, because, if the plaintiff succeeds, 
he  will .be liable to the surety for the costs of the action; but the 
principal may, i n  such actian against the surety, be made competent 
by a release from the surety, before he is  called to testify. Montt v. 
Baines, 158. 

10. A party may prove the fact to be different from what one of his own 
witnesses has stated it to be. That is  not discrediting his  witness. 
Bpencer v. White, 236. 

11. Where the question was one of domicile a t  the date of the writ, and 
the  defendant proved that  the plaintiff, before the date of the writ, 
had gone from one county to another, and wished the jury to infer 
from this an abandonment of his former home, the testimony of a 
witness who swears that "this was not regarded in his (the plain- 
tiff's) father-in-law's family, where the plaintiff resided, and where 
the witness, a member of the family, also resided, as a n  abandon- 
ment of the plaintiff's then place of residence," is  admissible; for i t  
does not appear that  the witness came to his knowledge by the ex 
parte hearsay of any af the members of the family, but he may have 
derived it  from other facts apparent a t  the time to the family. Flem- 
ing v. Straley, 305. 

12. Par01 evidence may be received to show when a writ issued. The act 
of Assembly directing the clerk to mark the day of issuing process 
is only directory, and does not exclude other evidence. Jenkins v. 
Cockerham, 309. 

13. I n  a n  action of slander, the defendant cannot, to suppart his plea of 
justification, give evidence of transactions or conversations between 
himself and others, to which the plaintiff was not privy. Ibid. 

14. On the trial of a n  indictment for forgery, the person whose name is 
charged to have been forged, and whose interest, supposing the instru- 
ment to be genuine, is  affected by it, either a s  an obligation or acquit- 
tance, is not, while the instrument remains in  force, a competent wit- 
ness to prove the forgery. 8. v. Stanton, 424. 

15. Where to a n  action of debt on a bond for $100 the plea was that it  was 
given to compromise an indictment for a misdemeanor, the acts and 
saying of the son of the plaintiff who did not appear to be an agent 
of the plaintiff, not in  the presence of the plaintiff, are  inadmissible 
a s  evidence. Redman u. Roberts, 479. 

16. Where a defendant in  ejectment is sued for thirteen contingent tracts 
of land, and the plaintiff proves that  he was in  the actual possession 
of one, and contends that, a s  the others were adjaining, his possession 
must be considered as extending to them also, i t  is competent for the 
defendant to give in  evidence his own declaration made a t  the time 
he took possession of the one tract, that  he disclaimed any possession 
of the ather twelve tracts. Davis v. Campbell, 482. 

17. Such declarations may be received, not to establish the verity of any 
fact asserted therein, but a s  either part of the fact itself or charao 
terizing and illustrating the fact of possession. Ibid. 
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18. On the  trial of a n  issue devisavnt uel non, where the will is propounded 
by two legatees, one of whom is a colored woman and the other a 
white woman, and the caveators are  colored persons, the caveators 
may prove by other colored persons the declarations of the colored 
woman, one of the parties propounding, i n  relation to the subject- 
matter of the issue. Ragland v. Huntingdon, 561. 

19. I n  a n  action on a contract, a defendant cannot be admitted as  a witness 
for his codefendants, even after he has suffered judgment by default 
to be taken against him. Walton v. Tomlin, 593. 

See Detinue, 3; Devise, 1, 4; Maim, 2; Malicious Prosecution; Marriage 
Settlements, 3. 

I EXECUTIONS AND EXECliiTiON SALES. 

1. Where the clerk of a Superior Court has omitted to  affix the  seal of 
his  court to  a writ of fi. fa. and venditioni exponas, directed to an- 
other county, the court may, a t  a subsequent term, order the clerk to 
affix his seal nunc pro tunc, in  order to  protect the purchaser of land 
sold under it, where no third person claiming under one of the par- 
ties to the execution is  to be affected thereby. Purcell v. McFar- 
land's Heirs, 34. 

2. A sheriff who, after seizing goads under an execution or attachment, 
leaves them on the premises of the debtor, not separated from the 
other goods of the debtor, and for the use of the  debtor or his family 
a s  before the seizure, thereby prima facie loses his property in  them, 
upon the grounds of presumptive fraud and abandonment, and an- 
other officer may seize and sell them; unless the delay to remove 
them be but for a reasonable time, and then be accounted for by the 
state of the  property, as, for example, that  it was a growing crop or 
a n  article in  the course of being manufactured or the like. Roberts 
v. Bcales, 88. 

3. The person who has the legal title to property sold under execution 
has alone the right to recover the balance that  remains from the pro- 
ceeds of the sale, after satisfying the execution. Taylor u. Williams, 
249. 

4. Where A. fraudulently conveyed a slave to B., and A.'s creditors after- 
wards caused the slave to be sold by execution, and the slave sold for 
more than enough to satisfy the execution: i t  was Held, that  B., the 
fraudulent vendee, and not A., the fraudulent vendor, had a right to 
recover the balance, because a s  between A. and B., the legal title was 
vested i n  B. Ibid. 

5. And a n  order by A. on the officer for this balance i n  favor of B., and 
presented by B., does not alter the case, for these acts do not transfer 
to  A. the legal title, which is necessary to  support the action. Ibid. 

6. A creditor who has a n  execution in the hands of a sheriff has a right 
to recover from him such a proportion of the value of the property 
which ought to have been sold as would, if there had been a sale 
according to the duty of the sheriff, have been applicable to his exe- 
cution. S. v. Harnpton, 318. 

7. I t  is not only the duty of the sheriff, when he receives a fieri facias, to 
seize property, if he can find it, but i t  is also his duty to sell the 
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EXECUTIONS AND EXECUTION SALES-Continued. 

property seized before the return of the writ, unless he have some 
lawful excuse for not doing s e s u c h  a s  the want of time, or of bid- 
ders, or the indulgence of the creditor. For a failure in  this respect 
he is  liable to a n  action on his official bond, in which there must be 
a recovery of, a t  least, nominal damages. Ibid. 

8. A return by a sheriff on a fieri facias that  "he has levied on goods sub- 
ject to older executians," without saying whether he has sold the 
property seized or still had it in  his hands, or, if the latter, why 
he had not sold-whether for want of bidders, or of time, o r  other 
sufficient excuse-is not a "due return," because i t  doe? not answer 
the writ. Buckley v. Hampton, 322. 

9. The sheriff who makes such a return is, therefore, liable to the  fine of 
$100 imposed by the act of 1777 (Rev. St., ch. 109, see. 18)  for not 
making due return of process placed i n  his hands. Ibid. 

10. Where a n  execution on a judgment is  returned satisfied, the  judgment 
is  extinguished, and another execution cannot be issued, as, for in- 
stance, for attendance dues for a witness omitted in  the first execu- 
tion, until the  return on the first execution i s  set aside or corrected, 
or an order of the court in  nature of a further judgment is  rendered. 
Poor v. Deaver, 391. 

11. Where a sheriff or other officer sells under a valid execution, it  is  no 
objection to the tit le of the purchaser that, in  his  deed of convey- 
ance, he misrecites the execution. Cherry v. Woolard, 438. 

12. Where a clerk issued a n  execution, tested on the fifth Monday after the 
fourth Monday of September, 1833, and i n  the fifty-seventh year of 
our independence, and indorsed thereon that the execution actually 
issued on 5 Februard, 1833, and the coroner also indorsed that  it was 
levied on 21 February, 1833, the court must see that  the  dating of 
the writ, as  to the Christian era, was a misprision of the clerk, and 
will correct it accordingly, Ibid. 

13. When the proceedings before a magistrate, upon which he  issues a n  
executian, a re  annexed thereto, and it is apparent from them that  
there is no judgment authorizing an executian, the constable who has  
the execution must take notice of that  fact, and will be guilty of a 
trespass if he proceeds to make a levy under the process. Whitfield 
v. Johnston, 473. 

14. A purchaser a t  an execution sale acquires no other or further title 
than the defendant in  the execution had a t  the time of the sale. 
Plynn v. Williams, 509. 

See Judgment, 3, 4, 5;  Bail, 5, 7; Fraudulent Conveyances, 1, 12, 13, 14. 

EXECUTORS AND ADMINISTRATORS. 
1. If one or two or more obligors in a bond administer on the estate of 

the obligee, he  cannot maintain a n  action on the bond against the 
other obligors; and, though the action is only suspended during the 
life of the administrator, and may be brought by the administrator 
de bonis non of the intestate, yet the defense is  properly upon a plea 
in  bar, instead of a plea in  abatement. Carroll v. Durham, 36. 

2. If one of the obligors become an executor of the obligee, the action is 
not merely suspended, but the debt i s  extinguished. Ibid. 

475 
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EXECUTORS AND ADMINISTRATORS-Continued. 

3. But in  such cases both the executor and administrator must account 
for the debt as  assets to  creditors, and legatees or next of kin. Ibid. 

4. What relief a surety, who administers upon the estate of the obligee, 
may have against h i s  coobligors, discussed. Ibid. 

5. A payment by an administrator of the assets of his intestate to the 
next of kin, within less than two years after his qualification and 
without taking refunding bonds, will not support the plea of fully 
administered against a nonresident creditor who has brought his 
suit within three years from the time when the administration was 
taken. McEinder v. Littlejohn, 66. 

6. The court of probate may accept the renunciation of an executor at 
any time befnre he has inter.nedd!ed xith the effects of his testator, 
even after he has proved the will. So of the executor of an execu- 
tor as  to the first will. Mitchell v. A d a m ,  298. 

7. Where A. died leaving a will, appointing B. his executor, and B., after 
proving the will, died leaving C. and D. his executors, who accepted 
the trusts of the latter will, and qualified a s  executors thereof, but 
without a t  the time renouncing as  to the first will, but they never 
intermeddled with the effects of the first testator: Held, that  the 
court of probate had the power, years afterwards, to accept their 
renunciation as  to the first will, and grant administration cum testa- 
mento afiaezo. Ibid. 

8. Held further, that these acts, being within the power and jurisdiction 
of the court of probate, could not be incidentally or collaterally 
impeached in any other court, but could only be attacked upon an 
application to the court of probate to revoke the letters of adminis- 
tration and recall the executors. Did.  

9. After probate of the will a n  executor cannot renounce a t  his own 
pleasure, but can only do so by leave of the court. Ibid. 

10. An executor or administrator may be called to account by petition or 
bill in equity by the legatees or next of kin, before the expiration of 
two years from the time of probate or of administration granted. The 
act of Assembly compels them to settle within that  time, but does not 
authorize them to defer the settlement without necessity. The court 
to whom the bill a r  petition is presented can prevent any premature 
decision which may do injustice to the executor or administrator. 
Hobbs v. Craige, 332. 

11. On a n  account upon a petition or bill against the administrator or 
executor, he should not be charged with moneys which he had not 
by reasonable diligence been able to  collect. Ibid. 

12. As to matters where i t  was doubtful whether he could collect o r  not, 
these should be left to a future account, the plaintiffs, in the mean- 
time, taking a decree i n  part for what was certainly due. Did.  

13. The county courts have the power to grant administration in this State 
of the effects of persons who resided and died in  another country. 
Smith u. Munroe, 345. 

14. The court of the county in  which such deceased person had effects to 
be administered on or bona notabilia is  the proper county to grant 
the administration. Ibid. 
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15. A right to  a distributive share of a n  intestate's estate constitutes such 
bona notabilia a s  entitles the court to grant administration. Ibid. 

16. Where the next of kin reside abroad, it is  in  the power and it is the 
duty of the court to grant administration to the appointee of such 
next of kin. Ibid. 

See Limitations; Legacies; Petition. 

FEME COVERT. 

1. Where a commission issued, by order of a county court, to take the 
private examination of a feme covert as  to her execution of a deed, 
the recital in the commission that  "it has been represented to our 
said court that  M. W. (the feme covert) is  indisposed, so that she 
cannot travel to our said court," etc., is a s  effectual as  if the same 
recital had been made in the order of the court directing the com- 
mission to issue. Bkinner v. Fletcher, 313. 

2. The words "indisposed, so that  she cannot travel," etc., taken in refer- 
ence to the subject-matter, must mean unable to travel from sickness. 
Ibid. 

I 

I 3. Where the commissioners certified that they took "the private exami- 
nation" of the feme covert, and that  she acknowledged that  "she exe- 

1 cuted the deed without any compulsion from her husband or any 
I other person," this is sufficient, without saying that she was exam- 
I ined "privily and apart from her husband." Ibid. 

4. On the subject of the examination of fenzes covert, as  to the execution 
of deeds, the phrases "privy examination," "private examination," 
and "examination separate and apart from her husband," are  indif- 
ferently used in our acts of Assembly. Ibid. 

I See Wills, 3, 4, 5, 6, 7, 

FORCIBLE ENTRY AND DETAINER. 

1 1. In  an inquisition and proceedings had before justices under our statute 

1 of forcible entry and de tdner  (Rev. St., ch. 49), if the verdict of the 
jury sets forth that  "the relator was possessed a s  tenant for years of 
A. B.," that  is  sufficient without specifying What that  term is. 8. v. 

I Nations, 325. 

2. An objection to a n  inquisition for forcible entry and detainer, that the 
relator has  elected to proceed by indictment, is  of no avail, as our 
statute does not give the justice any power to fine. Ibid. 

3. When the  proceedings on an inquisition of forcible entry and detainer 
before justices of the peace are  brought up by certiorari to the Supe- 
rior Court, that  court has no right to order a traverse to be tried be- 
fore them, as  the traverse either has been tried or  might have been 
tried before the jury required to be summoned by the justice below, 
and no appeal is allowed by statute, the remedy being a summary 
one. Ibid. 

4. If the justices were guilty of misconduct i n  the trial below, either 
by receiving improper testimony or rejecting proper testimony or 
otherwise, the Superior Court can correct this misconduct; but the 
affidavits to obtain a certiorari must state explicitly the facts upon 
which the interference of the Superior Court is  called for. Ibid. 
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5. Upon a proper affidavit a mandamus as  well as  a certiorari will be 
granted to compel the justices to return all the proceedings a s  they 
actually occurred. Ibid. 

FORGERY. See Evidence, 14. 

FORNICATION AND ADULTERY. 

The marriage between a free person of color and a white person is by 
the law of this State (Laws 1838, ch. 24) null and void; and, there- 
fore, when such persons bed and cohabit together, they come within 
the provisions of the act of Assembly against fornication and adul- 
tery, Rev. St., ch. 34, sec. 46. 8. v. Fore, 378. 

FRAUD. See Fraudulent Conveyances; Marriage Settlements. 

FRAUDULENT CONVEYANCES. 

1. Where a debtor conveyed a slave, together with other property, both 
real and personal, to his creditor, to hold to him and his assigns for- 
ever; but the deed was expressed to be made upon condition that  if 
the debtor should pay the amount due by a certain time it  was to be 
void; and the creditor covenanted that, until that  time, the debtor 
should retain the possession and enjoyment of the property; and 
before the expiration of the time the creditor, with the assent of the 
debtor, took possession of the slave, from whom he was taken under 
a n  execution in favor of another person against the debtor: i t  was 
Hela, that under the deed the creditor had the legal title of the slave, 
and that only such an equitable interest remained in the debtor as 
could not be taken or sold under an execution, and that for the taking 
of the slave under the execution against the debtor the creditor 
might maintain a n  action of trover. Burgin v. Burgin, 160. 

2. An absolute bill of sale of slaves, accompanied with a par01 contract 
between the parties that the vendor might repurchase the slaves by 
repaying the same price, is  not vaid against the creditors of the 
vendor, under the act of 1820, Rev. St., ch. 27, sec. 23, or 1 3  Eliz., 
Rev. St., ch. 50, sec. 1, when i t  is  admitted that the sale was not, 
and was not intended to be, a mortgage, but was bona fide absolute 
and for a fair price. Nezosom v. Roles, 179. 

3. A deed, absolute on i ts  face, but intended as  a mortgage only, is 
fraudulent and void against creditors and purchasers, and against 
subsequent as  well as  prior creditors. Halcombe v. Ray, 340. 

4. Such a deed cannot be rendered valid by any subsequent agreement 
between the grantor and grantee that  the grantee should have all the 
interest of the grantor in the premises, and by the actual payment by 
the grantee, in pursuance of such agreement, of the full value of the 
land to the grantor's creditors. Ibid. 

5. Nor even where the deed is redelivered subsequently to and i n  pursu- 
ance of such agreement. Having taken effect as  between the parties 
on the first delivery, the deed could not be surrendered to be redeliv- 
ered. Ibid. 

6. Where a creditor, knowing that  another creditor has taken a deed of 
trust, but which is not registered, takes another deed of trust on the 
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same property, to secure his own debt, and procures i t  to be first reg- 
istered, this is  no fraud against any person, a t  least a t  law; more 
especially i t  is not a fraud against those who do not claim under the 
creditor secured by the first deed. Burgin v. Burgin, 453. 

7. I t  is  no ground for the court to pronounce a deed in trust fraudulent, 
per se, as  against other creditors, that  the property conveyed was to 
be sold a t  private sale; o r  that the surplus, after payment of the 
debts secured, was to be returned to the bargainor; or that the 
property conveyed is greater in value than the debts secured. These 
are  circumstances to be submitted to a jury, to aid them in deter- 
mining whether the intention of the parties was bona fide or other- 
wise. Ibzd. 

8. Neither will a delay in  selling under a deed of trust, bona fide a t  first, 
avoid it, unless the delay and the uses had of the property by the 
debtor were such as  to give him a false credit, and hold him out to 
the world as  the owner of the property. Ibid. 

9. Though a debtor has a right, by the laws of this State, by a deed of 
trust to convey all his property for the purpose of paying certain 
creditors in  preference, yet there must be no condition, direct or indi- ' 

rect, controlling this application. Hafner a. Irzotn, 490. 

10. Such a deed must be bona fide for the purpose i t  professes to have in 
view, and any provision by which a sale under i t  is unreasonably 
postponed, or by which the debtor is to obtain a benefit for himself 
or his family, or any agreement by which the transaction is to be 
kept secret until the debtor has an opportunity of getting beyond the 
reach of process issued by his other creditors, or by which the deed 
is not to be registered until the other creditors sue or threaten to 
sue, will make the deed fraudulent, because i t  shows that the one 
object of the deed was to hinder, defeat, or defraud some creditors. 
Ibid. 

11. If only a part of the consideration of a deed is'fraudulent against 
creditors, the whole deed is  void. Did. 

12. Where land was purchased by A., but the deed of conveyance was 
made to her daughter B., who became personally liable for a part of 
the consideration money, a creditor of A. cannot sell this land under 
a n  execution a t  law to satisfy a judgment obtained by him against 
A., although the land was so conveyed expressly to  protect it from 
the debts of A. Cowing v. Rich, 553. 

13. I t  cannot be so sold by virtue of the statute of frauds, Rev. St., ch. 50, 
sec. 1, because that  only avoids conveyances made by the debtor him- 
self. Ibid. 

14. Nor can i t  be sold under the act of 1812, Rev. St., ch. 45, see. 4, sub- 
jecting trust estates to execution, for that  only applies to a case in  
which the debtor, the cestui que trust, could immediately and uncon- 
ditionally claim a conveyance of the legal estate from the trustee- 
not to one where the trustee needs the legal title to subserve the 
rights of himself or of third persons. Ibid. 

15. In  the present case B., the grantee and trustee, before she could be 
compelled to part with the legal title, had a right to be compensated 
for the money she had paid or to be indemnified for the liability she 
had incurred in relation to the consideration of the purchase. Ibjd. 
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16. The remedy of the creditor was in  equity, but on a different principle, 
and that is, the right in  equity 'to follow the funds of the debtor. 
Ibid. 

FREE PERSONS OF COLOR. See Fornication and Adultery. 

FREIGHT. 

1. When goods are  shipped on board of a vessel, to be carried for freight, 
the master of the vessel, on his arrival a t  the port af delivery, has a 
right to retain the goods until the freight i s  paid by the consignee. 
Spencer v. White, 236. 

2. But yet if he delivers the goods to the consignee, without receiving the 
freight, the shipper of the goods, if he is  also the owner, and the con- 
signee merely his agent, is liable for the freight, notwithstanding the 
comman clause in the bill of lading, "to be delivered to the consignee 
or his assigns," he or they paying freight for the same. Ibid. 

3. Generally, a consignee, by receiving the goods, becomes liable for the 
freight; but i t  seems i t  is  not so when he is  only the agent of the 
consignor, and that is known to the master. Ibid. 

GAMING. 

An indictment under the statute, 1 Rev. St., ch. 34, see. 69, will not lie 
against one for playing cards in  a tavern, i f  he do not bet on the 
game, though the other persons with whom he may play do bet. 
The statute embraces two cases, the playing and betting a t  cards in  a 
tavern, and the merely betting upon a game played by others, but 
does not reach the case of playing only, without betting. S. v. Bmith- - erman, 14. 

GRANT. 

1. A grant  of land, bounded in terms by a river or creek mot navigable, 
carries the land to the grantee usque ad  filum aqrre, to  the middle or 
thread of the stream. Williams v. Buchanan, 535. 

2. Where two grants or deeds lap, and neither party has  the actual pos- - 
session of the lapped part, the law adjudges the possession of that 
part in  him who has the better title; but if either be actually in  pos- 
session of the lapped part, the law adjudges him to be in the exclu- 
sive possession thereof. Ibid. 

GUARDIAN AND WARD. 

1. The county court, in  proceeding under the act of 1789 (Rev. St., ch. 63, 
see. ll), authorizing a n  order to issue to a guardian empowering him 
to sell the property of his ward for payment of the debts of the ward, 
must first ascertain that  there are  debts due by the ward which 
render the sale of the property expedient; and the court must also 
select the part or parts of his property which can be dispased of with 
least injury to the ward. Lebry v. Fletcher, 259. 

2. Therefore an order of the county court in  the following words: 
"Ordered that  A. W. (the guardian) have leave to sell as  much of 
the lands belonging to the orphans of Stephen Mullen, deceased, as  
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will satisfy the debts against said deceased's estate," is unauthorized 
by law, and void; and a purchaser under a sale made by the guard- 
ian in pursuance of such order acquires no title. Ibid. 

HIGHWAY. 

1. The common-law mode of creating and establishing a public highway 
is  not repealed by any of our  acts of Assembly. Woolard v. McCul- 
Zoxgh, 432. 

2. The user of a road as  a public highway for twenty years will under 
the circumstances of this case, authorize a jury t a  presume a dedica- 
tion of the road by the proprietors of the soil to the public use. 
Ibid. 

3. Where a road is  opened by an order of the county court, according to 
law in every respect, except that no damages were assessed by the 
jury to the owners of the land, none but those owners can impeach 
the order for that  cause. Ibid. 

4. An overseer of a public road can require no hands to work on his road 
unless they live within a district which has been designated for him 
by the county court, or unless they have been specially assigned by 
the court to work on his road. Ibid. 

HOMICIDE. 

1. The same matters which would be deemed in law a sufficient provoca- 
tiolz to free a white man, who has committed a homicide in  a moment 
of passion, from the guilt of murder, will not have the same effect 
when the party slain is  a white man and the offender a slave; for, 
though among equals the general rule is  that  words are not, but 
blows are, a sufficient provocation, yet there may be words of re- 
proach so aggravating, when uttered by a slave, as  to  excite in  the 
white man the temporary fury which negatives the charge of malice; 
and this rule holds without regard to the personal merit or demerit 
of the white man. S. v. Jarrott, 76. 

2. The insolence of a slave will justify a white man in giving him mod. 
erate chastisement, with an ordinary instrument of correction, a t  the 
moment when the insolent language is used; but i t  will not authorize 
a n  excessive battery, a s  with a dangerous weapon, nor will i t  justify 
an attack upon the slave for even moderate correctian, if the inso- 
lence be past a t  the time. Ibid. 

3. The rule that when parties become suddenly heated and engage imme- 
diately i n  mortal conflict, fighting upon equal terms, and one ki1Is the 
other, the homicide is mitigated to manslaughter, applies only to 
equals, and not to  the case of a white man and a slave, if the slave 
kill the white man while fighting under such circumstances. Ibid. 

4. An ordinary assault and battery, committed by a white man upon a 
slave, will not be a sufficient provocation to mitigate a homicide of 
the former by t h e  latter from murder to  manslaughter; but a battery 
which endangers the slave's life will be a sufficient provocation to 
produce that result. In  the cases between these extremes, that is, a 
legal provocation, of which i t  can be pronounced, having due regard 
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to the relative condition of the white man and the slave and the 
obligation of the latter to  conform his instinct and his passions to his 
condition of inferiority, that  i t  would provoke well-disposed slaves 

' into violent passion. Ibid. 

5. Cruelty, which may make homicide murder, even with legal provoca- 
tion, is, when the facts properly appear, an inference of law, and, 
therefore, properly drawn by the court. Ibid. 

6. If the weapon with which a homicide was committed were not of the 
character called deadly, that  is, likely to produce death or great 
bodily injury, the homicide would not be murder, although committed 
without legal provocation. And there are many cases in  which the 
court can distinctly see, from the nature of the instrument used, 
whether i t  be of a deadly character or not; and, therefore, need not 
that  the jury should directly find the fact for their information. But 
where i t  only appears that  the weapon used was a stick of curled 
hickory of the ordinary size, and that  the slayer struck with the 
larger end thereof, i t  falls peculiarly within the province of the jury 
to ascertain whether such a weapon, so used by the slayer, was or 
was not likely to produce fatal consequences. Ibid. 

7. When a deliberate purpose to kill or do great bodily harm is  ascer- 
tained, and there is  a consequent unlawful act of killing, the provo- 
cation, whatever i t  may be, which immediately precedes the act is  
to be thrown out of the case and goes for nothing, unless i t  can be 
shown. that this purpose was abandoned before the act was done. 
B. v. Johnson, 354. 

8. There is no such thing in law as  a killing with malice and also upon 
the furor brevis of passion; and provocation furnishes no extenuation, 
unless i t  produces passion. Malice excludes passion. Passion pre- 
supposes the absence of malice. In law they cannot coexist. Ibid. 

9. When the existence of deliberate malice in the slayer is once ascer- 
tained, its continuance, down to the perpetration of the meditated 
act, must be presumed until there is  evidence to repel it. There 
must be some evidence to show that the wicked purpose had been 
abandoned. Ibid. 

. 10. Provocation never disprovves malice; i t  only removes the presumption 
of malice which the law raises without proof. Ibid. 

11. A malicious killing is murder, however gross the provocation. Ibid. 

INDICTMENT. 

1. An indictment for forging a bond against one of the obligors therein 
may allege the forgery of the whole instrument by him. B. v. Gard- 
ner, 27. 

2. An indictment charging the forgery of "a certain bond" instead of a 
certain paper-writing, purporting to be a bond, is proper. Ibid. 

3. In  a n  indictment for a riot, i t  is necessary to aver and, on the trial, to 
prove a previous unlawful assembly: and, hence, if the assembly 
were lawful, as  upon summons to assist an officer in  the execution of 
lawful process, the subsequent illegal conduct of the persons so 
assembled will not make them rioters. k. v. Btalcup, 30. 
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4. An indictment charging a riot and forcible trespass to land which is 
in the actual possession of a tenant of the owner, should charge the 
possession to be in  the tenant, and not in the owner. If the latter is 
charged to be in  possession, proof of the possession of his  tenant will 
not support the indictment. S. v. Wilson, 32. 

5. Upon a motion to quash a n  indictment, containing two counts, one of 
which is  defective, the officer prosecuting for the State may enter a 
nolle prosequi as to the defective count, which will remove the 
grounds for the motion to quash and leave the defendant to be tried 
upon the charge contained in the good count. S.,v. Buchanan, 59. 

6. The officer prosecuting for the State has a discretionary power to enter 
a nolle prosequi, for the proper exercise of which he is responsible, 
though the court would certainly interfere if he attempted to exer. 
cise this power oppressively. Ibid. 

7. An indictment ought to be certain to  every intent and without any 
intendment to the contrary. But if the sense be clear and the charge 
sufficiently explicit to support itself, nice objections ought not to be 
regarded. B. v. Fore, 378. 

8. An indictment charging that  J. F. did "take into his house one S. C., 
and they did then and there have one or more children without part- 
ing, or a n  entire separation, they, the said J. F. and S. C., never hav- 
ing been lawfully married," is sufficiently certain, though carelessly 
expressed. The court must intend from these expressions that the 
parties were of different Bexes. Ibid. 

9. Where a defendant is  acquitted upon one count in  a n  indictment, and 
convicted on anather, and appeals, if a venire de novo be awarded, i t  
must be to retry the whole case. 8. v. Stanton, 424. 

10. In  an indictment under t h e  act of Assembly, Rev. St., ch. 34, sec. 21, 
for "showing forth in evidence" a forged instrument, although "the 
showing forth" must be proved to have been in a judicial proceed- 
ing, yet i t  is not necessary to state i n  the indictment in what suit or 
judicial proceeding i t  was "shown forth!' It is  sufficient to state the 
charge in  the words of the act of Assembly. Ibid. 

11. I t  is generalIy proper and necessary to describe in a n  indictment a n  
offense, created by statute, in  the words of the statute. But there 
are  a few exceptions to  this rule. Ibid. 

See Retailers by the Small Measure; Gaming, Maim, 1, 2. 

INJUNCTION. See Bonds. 

INSOLVENT DEBTORS. 

1. When the principal obligor, in  a bond given for his appearance a t  the 
county court to take the benefit of the act for the relief of insolvent 
debtors, is regularly called a t  court, and, failing to appear, judgment 
is rendered against him and his surety in  the bond, the surety has no 
right, ex debito justiticp, to come in on a subsequent day of the term 
and have the judgment set aside, in  order to  allow him to make a 
surrender of his principal. In  such case the court may undoubtedly, 
in  the exercise of a sound discretion, set aside the judgment and 
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allow the surrender; but i t  is not obliged to do so, and ought not to 
do so, but upon good cause shown, as  that the party has a good 
defense, but was kept away by accident or misfortune. Reynolds v. 
Boyd,  106. 

2. I t  is  no objection to a man's taking the insolvent debtor's oath, under 
our act of Assembly, that  he has conveyed, in a deed of trust to 
satisfy certain creditors, an amount of property greater in value than 
the amount of debts secured by the deed, when he sets forth the deed 
in his schedule and surrenders all his resulting interests. Adams v. 
Alexander, 501. 

3. When one who applies to take the insolvent debtor's oath, upon ren- 
dering a schedule, sets forth in his schedule that he has made a 
deed in trust of certain property to satisfy certain creditors, and sur- 
renders all his interest in the property mentioned in such deed, i t  is 
still competent for the opposing creditor to have an issue made up 
whether the said deed is not fraudulent, and, i f  found fraudulent by 
a jury, to cause the debtor to be imprisoned until he surrenders the 
property itself. Ibid. 

JUDGMENT. 

1. A person may confess a judgment or a recognizance on record to the 
State for a sum of money, as  well as to a n  individual. S. v. Love, 
264. 

2. Therefore where A. was convicted on an indictment and fined, and 
ordered into the custody of the sheriff, and B., in  consideration that 
A. should be discharged from custody, confessed a judgment to the 
State for the fine and costs, i t  was Held, that  this judgment could 
not afterwards be set aside. Ibid. 

3. Though a judgment be erroneous, or obtained irregularly, and against 
the course of the court, yet, while i t  remains unreversed, it warrants 
a n  execution conforming thereto, and upholds the title of a purchaser 
a t  execution sale. Jennings v. Stafford, 404. 

4. But if a judgment be rendered by a court having no jurisdiction of 
the subject-matter or against a person who has not had notice to 
defend his right, or i f  it order what the court has not the power to 
order, it is null and void, and an execution issuing thereon will not 
protect a purchaser. Ibid. 

5. Where a judgment is rendered upon a former judgment, and execution 
issues thereon, it  is  not necessary for a purchaser a t  a sale under this 
execution to produce the first judgment in support of his title. Ibid. 

LANDS OF DECEASED DEBTORS. 

1. A writ from a court, commanding the sheriff to summon A. and B., 
heirs of C., deceased, to be and appear, etc., "then and there to show 
cause,,if any, why D. shan't have judgment against the lands of said 
deceased, in  the hands of his  said heirs, for $150, besides interest and 
costs," is not such a scire facias a s  is  required by the act of 1784, sub- 
jecting the real estate of a deceased person to the payment of his 
debts (Rev. St., ch. 63, sec 11, though a debt may have been pre- 
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viously established against the administrator, the plea of fully ad- 
ministered found in his favor, judgment signed, and an award of 
sci. fa. against the heirs. Barrow v, Arrenton, 223. 

2. Such a writ does not set forth nor refer to a judgment previously ren- 
dered i n  any action for any person, and of course does not call on the 
heirs to show cause why execution on that  judgment shall not issue 
against the lands descended to them. Ibid. 

3. Where, upon the return of such a writ, judgment by default was 
entered upon the record, and a n  award of execution against the lands 
in  the hands of the heirs, Held, that  the judgment was a nullity, and 
that  the  purchaser a t  the sheriff's sale, under an execution issuing 
upon it, acquired no title. Ibid. 

LEGACIES. 
1. Where a testator bequeathed certain slaves to one for life, and then 

over to another person, and the legatee for life, without any renuncia- 
tion of record by the executors named in the will, obtained letters of 
administration with the will annexed, upon the estate, and took pos- 
session of the slaves and retained them for more than thirty years, 
until his  death: i t  was Held, that the jury might infer a n  assent of 
the executors, or make any other reasonable presumption of fact to  
uphold the right of the legatee in  remainder. Lewis v. .8mZth, 145. 

2. The interest in  an executory devise or bequest is transmissible to the 
heirs or executors of one dying before the happening of the contin- 
gency on which it  depends. Ibid. 

3. Where a testator, who had, upon the marriage of his daughter E., 
placed a negro woman, Fanny, in  her possession, bequeathed as fol- 
lows: "I lend unto my daughter E. two negroes, named Fanny and 
Luke, during her natural life, and increase. Fanny is now in her 
possession. Luke she is  to receive after my decease. And if she 
should never have a lawful heir begotten of her own body, for them 
and their increase to  be returned to my five children," etc.: i t  was 
He14 that  the children of Fanny, born while she was in  possession of 
the daughter and husband, but before the death of the testator, 
passed under the bequest to the daughter. Hurdle v. Elliott, 174. 

4. A bequest by a testator, "in the event of his  having no heirs," to his 
niece, is good a t  common law, and vests a tit le in  the  niece i f  the tes- 
tator die without children. Tilman v. Binelair, 183. 

See Devise. 

LIMITATIONS, STATUTE OF. 
1. The act of 1715 (Rev. St., ch. 65, see. 11) will not operate as a bar to 

creditors not suing within seven years after the death of the debtor, 
when there is no executor or administrator of the estate of the dece- 
dent during that time. McKinder v. Littlejohn, 66. 

2. If a n  action be wrongfully brought in the name of one without his 
knowledge or consent, and he have to pay the costs upon its dismis- 
sion, his right of action for the tort against the person who wrong- 
fully sued in his name accrues, not from the commencement of the 
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wrongful action, but only from the time when he is  compelled to  pay 
the money on account of it, and consequently the statute of limita- 
tions will begin to run only from that time. Mtller u. Eskridge, 147. 

3. Probably if there be a n  explicit acknowledgment of a debt, and a dis- 
tinct admission that it has not been paid, but still exists, and nothing 
more be said about the mode or time of payment as  proposed by the 
debtor, or of his objection to pay upon the ground of the statute of 
limitations, or some other defense, then such unqualified admissions 
might go to the jury as  evidence of a new promise. But if the lan- 
guage of the party be so vague and indeterminate as not in itself to 
amount to a promise, or to satisfy the mind, either from i ts  own 
terms or something referred to, what the party meant to engage, 
there is nothing to repel the statute of limitations. Wolfe u. Flem- 
ing, 290. 

4. To repel the  bar created by this statute, the words ought not to leave 
the meaning in doubt, but should clearly indicate the intention to 
assume or to renew the obligation for the debt. Ibid. 

5. Where it  was proposed to the defendant that if he would pay the prin- 
cipal, the interest should be forgiven, and he declined the proposition, 
and in turn requested the witness to  buy the debt (which was about 
$655 principal and about $180 interest) for $500, and expressed the 
opinion that  the creditor would accept that sum: Held, that  these 
words did not take the case out of the statute of limitations. This 
language imports more an offer to compromise than a promise to pay 
the debt. Ibid. 

LIMITATIONS BY DEED. 

1.  A limitation in  a deed, by a donor, of slaves to himself for life, and 
"after his death, in  the event of his having no heirs," to his niece, is, 
by the operation of the act of 1823 (Rev. St., ch. 37, see. 2 2 ) ,  in  con- 
nection with that  of 1827 (Rev. St., ch. 43, see. 3 ) ,  or by the former 
and the principles of the common law, independent of the latter act, 
valid, and vests a title to the slave in the niece, upon the death of the 
donor without children. Tilman v. Sinclair, 183. 

2. A grantor by a deed, dated in 1833, conveyed a certain slave to her 
son-in-law B. and his wife, T., till her granddaughters M. and S. 
attained the full age of 21 years or married; and if B. died before 
the expiration of that  period, living his wife, then the right to vest 
in  her until the age of 21  years or the marriage of M. and S.; if the 
said T. died before her husband, then the whole property to vest in 
the  said M. and S., to be equally divided between them as tenants i n  
common, and from and after the full age of 2 1  years or the marriage 
of the said M., then the one half of the said property to be equally 
divided and delivered to the said M., her heirs, etc., and after the 
full age of 21  years or marriage of S., the other half of said property 
to be divided and delivered to her, her heirs, etc.; and if either 
M. or S. should die without leaving lawful issue, the property to go 
to the survivor; and if both die without leaving lawful issue, then 
to return to the grantor: Held by the Court, that as  the limitations 
in the deed, by force of the act of Assembly (Rev. St., ch. 37, sec. 
2 2 ) ,  must be construed as  an executory devise in a last will would 
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be, the granddaughter M., on her marriage, became a tenant in  corn- 
mon with the son-in-law B., though the other granddaughter, s., was 
still under age and unmarried. Bonner v. Latham, 271. 

LUNACY. 

1. The proceedings on an inquisition for lunacy are  not void because no 
affidavit accompanied the petition to the court, nor because the al- 
leged lunatic was not present a t  the time of taking the inquest, nor 
because the jury, in their inquisition returned to the court, find that  
"he is  lunatic and idiotic," they having also found that  "he is  of 
nonsane memory"-the former words to be rejected as  surplusage. 
Bethea v. McLennon, 523. 

2. I t  is generally proper that  an affidavit should accompany the petition; 
but this is a matter for the discretion of the court to  whom the peti- 
tion is addressed. Ibid. 

3. The alleged lunatic has a right to be present a t  the inquest; and if 
this right is denied him, i t  is a good cause for setting aside the inqui- 
sition. Ibid. 

4. But when a n  inquisition, taken by order of a court of competent juris- 
diction, is returned to and confirmed by the court, i t  is to be re- 
spected, like other judgments of a court, until i t  be reversed or super- 
seded. Ibid. 

MAIM. 
1. In  an indictment under Rev. Stat., ch. 34, sec. 48, an intent to disfigure 

is prima facie to be inferred from an act which does disfigure, unless 
that  presumption be repelled by evidence on the part of the defendant 
of a different intent, or a t  least of the absence of the intent men- 
tioned in the statute. 8. v. Girkin, 121. 

2. It is not necessary, in  a n  indictment under this statute, to prove malice 
aforethought, or a preconceived intention to commit the maim. Ibid. 

3. To constitute a maim under this statute, by biting off an ear, i t  is not 
necessary that the whole ear  should be bitten off. I t  is sufficient if 
a part only is  taken off, provided enough is  taken off to  alter and 
impair the natural personal appearance, and, to ordinary observation, 
to render the person less comely. Ibid. 

MALICIOUS PROSECUTION. 

Before an action can be maintained for a malicious prosecution or arrest, 
i t  must appear that the prosecution was legally determined; and if 
there be no evidence of the fact, it is not error in  the court to refuse 
to leave it  to the jury to  find whether or not the prosecution was 
determined. Hardin v. Borders, 143. 

MANDAMUS AND QUO WARRANTO. 
1. Under the act concerning writs of quo warranto and mandamus (1 Rev. 

St., ch. 97), the defendant, though judgment is  given for him, cannot 
recover his costs against the relator when the public only is  inter- 
ested; for the act, though general in  its terms, must be confined to 
those. cases only where the relator claims some office or franchise, 
and has, therefore, a personal interest in the suit. B. v, King, 22. 
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2. An adjudication of the county court, that  a particular person has 
been duly elected sheriff, and that he has the requisite qualifications, 
does, a t  most, only conclude the parties contesting the election, and 
cannot, therefore, operate a s  an estoppel to an information in nature 
of a quo warranto, filed by the proper officer of the State against the 
sheriff, alleging the want of such freehold qualification. S. v. Har- 
die, 42. 

3. An information in the nature of a quo warranto, brought to try the 
tit le to a n  office or franchise, though in form a criminal proceeding, 
is i n  the nature of a civil remedy, and is therefore not within the 
meaning of the 8th section of the Bill of Rights, which declares "that 
no freeman shall be put to answer any criminal charge but by indict- 
ment or presentment." Ibid. 

4. The act of 1836, "concerning writs of quo warranto and mandamus," is 
not confined to contests between different claimants to offices and 
franchises; but is intended to regulate the mode by which all usurpa- 
tions of offices and franchises may be examined and determined in 
the courts of justice. Hence a n  information in nature of a quo war- 
ranto may, with leave of the court, be filed by the Attorney-General 
or solicitor for the State, in  their respective circuits, against a 
sheriff, to inquire by what right he holds his office. Ibid. 

5. Whether any person should be named a s  relator or not in such infor- 
mation seems to be immaterial, as  the information. is that  of the 
Attorney-General or solicitor for the State, and not of the relator. 
Ibid. 

6. Whether its appearing affirmatively that  a n  information was filed with 
leave of the court, be necessary or not, i t  will be sufficient if the pro- 
ceedings of record show that  i t  has the sanction of the court. Ibid. 

7. I t  is  no objection to an information that  the full title of the "Solicitor 
for the State" is  not given, and that  the term "solicitor" only is 
used. But if i t  were an objection, i t  would be formal only, and could 
not avail the defendant on a demurrer to his plea. Ibid. 

8. Rev. Stat., ch. 31, sec. 63, which prescribes the time when writs and 
other civil process shall issue and be made returnable, is applicable 
to  and was not intended to have any operation upon the prerogative 
writ of mandamus. Such a writ can only issue where a necessity 
for i t  is shown; and, from its very nature, i t  should issue, be made 
returnable and be returned, according a s  the necessity that calk for 
it may require. S. v. Jones, 129. 

9. No general rules of practice in  relation to the issuing and return of 
writs of mandamus have yet been prescribed in this State; and it is 
therefore in  each case the province of the court by which the writ 
may be awarded to fix the day on which i t  should be made return- 
able. Ibid. 

10. The case set forth in the writ of mandamus must show that there is no 
other specific legal remedy, because the court will not, ordinarily a t  
least, interfere by mandamm when there is another specific legal 
remedy. But i t  is not proper, much less necessary, that the writ 
should declare that  there is no other remedy for the mischief which i t  
commands to be removed. Ibid. 
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11. The wri t  of mandamus should be directed to  all the persons whose duty 
it i s  to perform the act required, though some of them may be appli- 
cants for the writ. And where three or seven commissioners filed a 
petition for a mandamus to compel the other four in  concurrence with 
them to perform a specific duty, and an alternative mandamus was 
issued, directed to the four only, which was returned with an admis- 
sion of service by the three petitioners, and an expression of their 
readiness to perform the duty, whereupon a peremptory mandamus 
was ordered: it was He ld ,  that the order for the peremptory man-  
damus was itgainst all, and that  the proceedings were sufficient. I b i d .  

12. When an alternative mandamus is issued, and no answer or return of 
cause is made, the court may be moved for a n  attachment against the 
persons to whom i t  has been directed; and on such a motion the 
attachment ought to be refused, unless there has been a personal 
service of the writ, or such a service as  the court, by special order 
under the circumstances of the case, may direct. But the court, in- 
stead of proceeding by attachment for contempt, because cause is 
not shown, may direct a peremptory mandamus to issue, simply re- 
garding the alternative mandamus as i n  nature of a rule to show 
cause why a n  absolute mandamus should not issue; and to justify 
this course, personal service of the rule, or the writ in  nature of a 
rule is  not necessary, but service by leaving a copy a t  the dwelling- 
house i s  sufficient, if the court deem i t  reasonable; and of this the 
court which issues the rule or writ in  nature of a rule is the exclu- 
sive judge, and its judgment upon that  matter cannot be revised upon 
appeal. I b i d .  

13. Though a peremptory mandamus implies that  the party has been fully 
heard, and, therefore, can allege no reason for not obeying it, yet an 
exception is  of necessity implied that  such obedience is  not forbid- 
den by a new law passed after the writ was awarded. I b i d .  

MARRIAGE. See Fornication and Adultery. 

MARRIAGE SETTLEMENT. 

1. Laws 1829, ch. 20 (1 Rev. St., ch. 37, sec. 2 4 ) ,  which enacts that  no 
deed in trust or mortgage shall be valid to pass property, as  against 
creditors, but from the registration thereof, embraces only those 
deeds in  trust which are  intended as  securities for debt, and does 
not include deeds of settlement betw-een husband and wife, in which 
the property is conveyed to a trustee in  t rust  for the wife-the deeds 
of the latter class being provided for, as  to their registration, in  
section 29 of the same Revised Statutes. Haunders v. F e r r i l l ,  97. 

2. A postnuptial settlement, made between husband and wife, in which 
a greater interest in the property is secured to the wife than was 
provided for in  the marriage articles, is void as  against creditors, 
under the Stat. 13 Eliz. and our act of 1715 (1 Rev. Stat., ch. 50, 
sec. 1). I b i d .  

3. A.husband cannot be admitted as  a witness to establish a settlement in  
favor of his wife against his creditors; nor will his subsequent decla- 
rations be admitted for that purpose. I b i d .  
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4. No antenuptial parol agreement or transaction between the husband 
and wife can be proved to support a settlement made after marriage, 
to the obstruction of the husband's creditors; for the act of 1785 (1 
Rev. St., ch. 37, secs. 29, 30) ,  which requires "all marriage settle- 
ments and other marriage contracts" to be registered within a par- 
ticular time, to make them valid against creditors, must necessarily 
exclude all such contracts as in their nature do not admit of regis- 
tration. Ibid. 

MASTER AND SERVANT. 

1. A master is  not liable for an actual trespass which his servant may 
commit without his previous command or assent; but he is  liable in 
a n  action on the case for the tortious acts, negligence, or unskillful- 
ness of a servant, acting in  the prosecution of his service, or in  the 
exercise of the authority he has given him, though not under his 
immediate direction. Harris v. Mabry, 420. 

2. In  this case, which was for wrongfully and negligently permitting the 
plaintiff's slave to pass in the defendant's stage coach, without the 
permission of the plaintiff, whereby the slave escaped and was lost 
for some time to the plaintiff, and she was put to great expense, etc., 
and where the evidence was that the defendant's drivers and stage 
agents were guilty of gross negligence in taking the slave beyond 
Salisbury, where her pretended pass was a t  an end, and permitted 
her to travel in defendant's stages to Virginia, whereby the slave 
was lost to the plaintiff: Held bQ the Court, that  the defendant was 
liable for the injury. Ibid. 

3. The plaintiff in  such a case may recover all such damages a s  may be 
properly considered the consequence of the wrongful acts of the  
defendant's servants while in his service. Ibid. 

MILLS. 
1. Where a petition, under the acts of Assembly relating to damages 

sustained by the erection of public water mills, alleged "that by the 
erection of the mill 30 or 40 acres of his land were overflowed, and 
that bg the said overflowing Ihe healthfulness of his plantation on 
which he resides is greatly deteriorated, the overflowing extending 
to within 300 yards of his dwellingl-house," the plaintiff is only en- 
titled to recover damages for the injury done by inundating his own 
lands, not for an injury to the health of his family by other parts of 
the millpond. The plaintiff must state in  his petition i n  what re- 
spect he was injured, and his proofs cannot go beyond his allega- 
tions. Bridges v. Purcell, 232. 

2. The proceedings under such a petition being in a court of law, where 
viva voce testimony is always preferred, the party has a right to have 
the attendance of his witnesses taxed in the bill of costs. Ibid. 

3. The jury having assessed in this case but $1 damages, the  court did 
right in giving the plaintiff no more costs than damages, under the 
act of 1833. Ibid. 

PARTNERSHIP. 
1. An agreement between two persons to carry on a certain trade, upon 

the terms that one of them is  to contribute his labor and the other to 
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furnish all the materials necessary for the business, and t o  supply the 
laborer with provisions for himself and his family, and that,  out of 
the profits of the business, the materials and provisions are  first to be 
paid for, and then the balance of the profits, if any, to be equally 
divided between the parties, constitutes them partners, and renders 
the laborer a necessary party in  a suit brought for work and labor 
done in the course of the business, although, previous to bringing the 
suit, the parties may have dissolved the partnership and separated, 
before enough of profits was realized to pay for the materials and 
provisions, and the laborer may have left indebted to the other for 
the provisions furnished to his family. Holt v. Kernodle, 199. 

2. One partner cannot maintain an action of any kind against a person 
who purchases from a copartner the partnership effects, though such 
sale was made by the copartner in  fraud of the partnership rights 
and to satisfy his own individual debt. Wel l s  v. Mitchell, 484. 

3. When a copartnership is dissolved, notice of the dissolution should be 
given to those who were in  the habit of dealing with the firm, and 
to others, either by advertisement in  a public gazette or otherwise. 
Wal ton  v. Tomlin ,  593. 

PETITION TO ACCOUNT. 

1. Where the answer of executors or administrators to a petition or bill 
to account sets forth a joint receipt and joint administration of the 
assets, the commissioner is not required to report what each received 
respectively. Hobbs u. Craige, 332. 

2. It is  not a good exception to a commissioner's report that  the proper 
parties have not been made to a petition or bill; that is a n  objection 
against the petition or bill itself. Ibid. 

3. Where one of several joint legatees is  not a party complainant i n  a suit 
for the legacy, nor any process served on him, nor any good reason 
assigned for this omission, the other  legatee^ cannot sustain their 
bill or petition. Ibid. 

4. But the Supreme Court, instead of dismissing the bill or petition, will 
remand i t  to the court below, and direct the plaintiff to pay the  costs 
in  the Supreme Court. Ibid. 

See Executors and Administrators, 10, 11, 12. 

PLEADING. 

In  actions e x  contractu the omission to make the proper plaintiffs may be 
taken advantage of on the general issue. Richardson, v. Jones, 296. 

POSSESSION. 

1. The entering upon, ditching, and making roads in a cypress swamp for 
the purpose of getting shingles therein, and cutting down the timber 
trees and making shingles out of them, is in law a possession of the 
swamp. 'TredureZZ v. Rsddick ,  66. 

I 
2. The constructive possession of land, arising from title, cannot be 

extended to that  part of i t  whereof there is an actuaI adverse posses- 
sion, whether with or without a paper title. Ibid. 
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3. In  a n  action of ejectment the only question was a s  to whether the 
defendant was in  possession of the premises a t  the time of the insti- 
tution of the suit. It appeared that  several years before the suit com- 
menced the defendant had possessed a building, which was inter- 
sected by the line between him and the lessor of the plaintiff. The 
building had two rooms, one of which was a corn crib, which was on 
the land of the lessor of the plaintiff, and which, having an out-door, 
was kept locked by the defendant, who was requested, but refused, to 
remove the building to his own side of the line: Held, that  under 
these circumstances, if the defendant a t  the time the action was 
brought kept the crib locked up, this was such a possession by him as 
warranted the plaintiff's action. Flanniken v. Lee, 293. 

4. Possession of land is denoted by the exercise of acts of dominion over 
it in  making the ordinary use and taking the ordinary profits of 
which i t  is susceptible in  i ts  present state-such acts to be so re- 
peated a s  to show that they a re  done in the character of owner, and 
not of an occasional trespasser. Williams v. Buchanan, 535. 

5. I n  a stream not navigable, keeping up fish traps therein, erecting and 
repairing dams across it, and using i t  every year, during the; entire 
fishing season, for the purpose of catching fish, constitute an un- 
equivocal possession thereof. /bid. 

PRACTICE. 

1. The Supreme Court cannot reverse a judgment of the Superior Court 
because of the alleged finding of excessive damages by the jury, or 
of the refusal of the judge to set aside that finding-that not being 
a question of law, but of discretion. McRae v. Lilly, 118. 

2. When the judge, after reciting all the testimony relating to a material 
inquiry of fact in the cause, asked the jury "if they found in this 
testimony, or could lay their fingers on any part of it showing the 
fact," the question, unless proposed i n  such a tone and manner a s  to 
manifest the clear conviction of the inquirer how i t  ought to be 
answered, which will not be intended, is not a n  expression of opinion 
on the facts to the jury, but only very properly directs their attention 
to a material inquiry of fact. Ibid. 

3. The court must in every case pronounce whether the evidence offered 
corresponds with the allegations on the record. Walker v. Barter, 
213. 

4. The court ought never to instruct a jury as  to the legal effect of sup- 
posed facts, which the jury cannot find. Ibid. 

5. Although i t  is not easy i n  practice to draw the boundary between a 
defect of evidence and evidence confessedly slight, yet, where no 
par t  of the testimony offered can fairly warrant the inference of the 
fact in  issue, or furnish more than materials for a mere guess or con- 
jecture thereon, i t  is error in  the court to  leave i t  to the jury to infer 
the  fact from such testimony. Cobb v. E'ogalman. 440. 

6. A petition was filed, a n  answer put in, and replication taken. Some 
terms afterwards the defendant, by leave of the court, filed an 
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amended answer, stating an additional fact, upon which he relied. 
No new replication was entered to this, but the parties went on to 
take depositions and make up an issue as  to this fact: Held by the 
Court, that,  from the conduct of the parties, i t  must be inferred that 
the additional fact stated was intended as  an amendment to the 
original answer, nunc pro tune, and covered by the replication to that 
answer. Ouyther v. Picot, 446. 

7. Where the jury find for the defendant upon the general issue, the  
Supreme Court will not inquire into the correctness of the judge's 
charge, as  to the other plea of the statute of limitations. Cole v. 
Cole, 460. 

8. Where there is  no proof to establish a fact relied on, the jury should 
be so instructed by the court. Redman v. Roberts, 479. 

9. The Supreme Court, a s  a court of error, has no right to affirm in part 
and reverse in  part a n  indivisible judgment. Davis v. Campbell, 482. 

10. No agreement of the parties can confer on the Supreme Court a juris- 
diction to render any other judgment than what in  law appears to 
them ought to have been rendered in the Superior Court. Bethea v. 
McLemolz, 523. 

See Indictment. 

PRESUMPTION OF PAYMENT. See Evidence. 
I 

PURCHASERS. , 
If one of several heirs, to whom a tract of land has descended, make a 

voluntary conveyance of it, and afterwards the other heirs file a bill 
for the sale of the land for partition, to which the voluntary grantor 
is  made a party defendant, and a decree be made ordering a sale by 
the master, i f  the master's report be'confirmed, and he be ordered to 
execute a deed to the purchaser, the purchaser a t  such sale for a 
valuable consideration will be a purchaser of the land, within the 
meaning of the statute of 27 Eliz. (Rev. St., ch. 50, see. 2 ) ,  and the 
master, in  executing the deed to the purchaser, will be taken to have 
acted as  the agent of the heir, and his deed will defeat the previous 
voluntary conveyance. Latta v .  Morrison, 149. 

See Execution, 11, 1 4 ;  Judgment; Guardian and Ward; Lands of Deceased 
Debtors. 

RALEIGH AND GASTON RAILROAD COMPANY 
Upon a confirmation by the county court of the report of the commis- 

sioners appointed by the said court to assess the damages sustained 
by the owner of land for its condemnation to the use of this company, 
no appeal lies to the Superior Court. R. R. v. Jones, 24. 

REGISTRATION. 
A lease for years is  not required to be registered. Wall v. Hinson, 276. 

REMAINDER IN CHATTELS. See Trover. 

RETAILERS BY THE SMALL MEASURE. 
1. The act of Assembly (Rev. St., ch. 34, secs. 75, 77)  which inflicts upon 

a licensed retailer by the small measure who shall be convicted of 
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selling spirituous liquors to a slave, the forfeiture of his license, etc., 
applies to those who are retailers a t  the time of the offense com- 
mitted, and not a t  the time of the trial; and the fact of their being 
such retailers is  not to be ascertained on affidavits or otherwise by 
the court, but must be averred in the indictment, and confessed, or 
found to be true by the verdict of a jury. 8. v.  Plunlcet, 115. 

2. On a n  indictment for retailing spirits by the small measure without a 
license, where the contract appeared to be to deliver to the purchaser 
from time to time spirits in parts of a quart a s  he should call for 
them, with a n  engagement on his part to take, in the whole, a quart 
in  quantity, and an engagement on the part of the seller not to exact 
payment until that  quantity should be received, i t  was Held by the 
Court, that this was a violation of the act of Assembly prohibiting 
the sale of spirits by the small measure without a license. 8. v .  Kirk- 
ham, 384. 

3. Where in such a case the special verdict does not find that the selling 
was without license, judgment must be rendered for the defendant; 
for such an averment is necessary in an indictment under the statute, 
and in a special verdict must be found by the jury. Zbid. 

ROADS. See Appeal. 

SEQUESTRATION. See Bonds. 

SET-OFF. 

1. Where an administrator brought an action of assumpsit for goods sold 
and delivered by his intestate, the defendant pleaded a set-off of 
goods sold and delivered by her to the intestate; the plaintiff replied 
that  there were debts of superior dignity to which his assets were 
subject, and the defendant demurred to this replication: Held by the 
Court, that  the demurrer should be sustained. Our act of Assembly 
relating to sets-off has expressly declared that  mutual debts, sub- 
sisting a t  the death of a testator or intestate, between him and an- 
other party shall be set-off, notwithstanding the debts may be deemed 
of different natures. Austtn v .  Holmes, 399. 

2. I n  a n  action of covenant the defendant, i t  appeared, covenanted to 
deliver to the plaintiff a certain quantity of bacon By a certain time. 
The defendant cannot, as a defense to this actian, either under the 
plea of performance or as  a set-off, or even in diminution of dam- 
ages, offer in  evidence a separate covenant of the plaintiff, dated the 
same day, to deliver to the defendant a certain quantity of corn, and, 
in  addition, par01 proof that  the latter covenant was the considera- 
tion of the former, and that the latter covenant had been broken. 
Lindsay v. King, 401. 

3. A set-off under our statute must be a money demand, and of a liqui- 
dated nature, and one on which an action of debt or indebitatus 
assumpsit would lie. Zbid. 

SHERIFF. 

1. A sheriff's bond to "his Excellency, M. S., Captain General and Com- 
mander in  Chief in  and over the State of North Carolina," in the sum 
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of $10.000, "to be paid to his Excellency, the Governor, his successors 
or assigns," is a bond payable to the Governor in  his official capacity, 
and is a n  official bond within the act of 1823, Tay. Rev., ch. 1223, 
which was in  force when i t  was taken. Governor v. Montfort, 165. 

2. The sureties to a sheriff's bond, with a condition i n  the ordinary form, 
a re  liable under the act of 1829 (Rev. St., ch. 109, sec. 15) for a n  
amercement of the sheriff for a default committed during his ofl8cial 
year, though the final judgment for the amercement may not have 
been rendered until after the expiration of the year. Ibid. 

3. The owner of property may maintain, against a sheriff, any action for 
detaining or converting his property, taken under a n  execution 
against a third person, which he could have i f  the taking was with- 
out process; because he  is a stranger to t'ns process. Bwgin v. Bu+ 
gin, 453. 

See Executions; Bail; Attachment. 

SLANDER. 

1. In  an action of slander, in  which the defendant is charged with hav- 
ing imputed perjury to the plaintiff, the plea of justification is not 
sustained, if the jury are  satisfied that  the plaintiff was honestly 
mistaken in what he swore to. In  such a n  action the plea of justifi- 
cation must contain all the averments which, if true, constitute the 
crime of perjury. Jenkins v. Cockerham, 309. 

2. Where a man utters slanderous words of another, and a t  the same time 
avers that  he ,can prove their truth by a third person, whom he names, 
this last averment is no mitigation, but rather  an aggravation of the 
slanderous charge, and tending to prove malignity in  the speaker. 
James v. Clarke, 397. 

SLAVES. See Emancipation; Homicide, 1, 2, 3, 4. 

SURETY AND PRINCIPAL. 

1. If two persons are  bound by a bond or a judgment for the payment of 
a sum of money, the one is liable a t  law to the creditor in  the same 
manner and to the same extent as the other, although as  between 
themselves they stand as  principal and surety. #haw v. McFarlane, 
216. 

2. An agreement for indulgence to the principal does not a t  law amount 
to satisfaction of the debt; and nothing in pais can discharge an obli- 
gation or a judgment but performance or satisfaction. Ibid. 

3. Where a surety brings a n  action of assumpsit for money paid for the 
use and a t  the request of the defendant, against his cosurety, to 
obtain contribution, it  is  nat sufficient for him to show that he has 
given his note for the debt due by the principal, and that the same 
has been accepted by the creditor as  a payment and discharge of the 
debt. Brisendine v. Martin, 286. 

4. To entitle him to recover in this action, he must prove an actual pay- 
ment in  money, or in  money's worth, such as  bank notes, the note of 
a third person, or a horse or the like, which is  valuable in  itself to 
the  surety who parts with it. Ibid. 
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SURETY AND PRINCIPAL-Continued. 

5. Nor will the giving of a note by a n  agent of the surety, i n  the agent's 
own name, enable the surety to support the action, although that 
note was received by the creditor in  satisfaction of his demand. Now- 
land w. Martin, 307. 

6. I n  all cases of joint obligations, etc., suit  may be brought against the 
whole, or one or more of the persons making such contract. There- 
fore, where one was sued alone on a joint obligation, and the jury 
found upon the  plea of the defendant that  he was only a surety, this 
was an immaterial plea, and of course an immaterial finding, and the 
defendant could not avail himself of the provisions of the act of 
Assembly, Rev. St., ch. 31, secs. 131, 132, relating to judgments against 
a principal and surety. Davis w. Sanderlin, 389. 

?. Ic. sw!: 8 cnso nn indarsemyont on the execution according to the pro- 
visions of that  act is absurd and unmeaning. Ibid. 

See Executors and Administrators. 

TENANT AT WILL. 

A party who has been let into possession of land under a contract of sale, 
or for a letting which has not been completed, is  only a tenant a t  will 
of the vendor, and his interest is determinable instanter by a demand 
of the possession. In  such case a three weeks notice to quit is a 
determination of the tenancy; or, if the tenant do any act which 
amounts to a disclaimer of the vendor's or lessor's title, it operates 
a s  a forfeiture, and no notice to quit is  necessary. Love v. Edmon- 
ston, 152. 

TENANTS IN COMMON. See Detinue. 

TOWNS. 

1. An act of the Legislature granting to the town of B. certain land for 
town commons ipso fucto creates that  town a body politic for the 
purposes of tha t  grant, if i t  were not a corporation before, and a 
subsequent act continuing its corporate existence under the name of 
"The Commissioners of the Town of B." enables these commissioners 
i n  their corporate name to maintain an action of ejectment for the 
said land. Commissioners w. Boyd, 194. 

2. A sale of a n  entire lot i n  the town of New Bern for the  town taxes due 
on i t  is void, and the sheriff's deed conveys no title to  the purchaser, 
a s  the town taxes a re  to be levied by distress in the same manner, 
with a few peculiar exceptions, as  the State taxes. Baunders v. 
McLin, 572. 

TRESPASS. 

1. The action of trespass q. c. f. cannot be maintained but by one who 
has possession of the land. Tredwell w. Reddick, 56. 

2. Possession alone is sufficient to  maintain the action of trespass q. c. f. 
against mere tort feasors; and i n  such action all procurers, aiders 
and abettors, nay, even those who are not privy to the  commission 
of a trespass for their use and benefit, but who afterwards assent to 
it, a r e  equally liable with those who commit the act of trespass. 
Horton v. Hensley, 163. 
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3. A purchaser of a growing crop of corn, a t  a n  execution sale, must 
declare in  trespass on his personal chattels against one who tor- 
tiously severs the corn from the stalks and throws i t  on the ground. 
Brittain v. McKay, 265. 

4. A grant of the vesture or herbage of land passes a particular right in  
the land itself, and for that  purpose also "a particular possession and 
occupation" of the land itself. Such a grantee may, therefore, main- 
tain trespass quare clausum fregit for any interruption of his posses- 
sion. Ibid. 

5. But there is a distinction between thase profits which are the sponta- 
neous products of the earth and the corn, etc., which are  produced 
annually by labor and industry, and thence are  called frz~ctus indus- 
triales. The latter are, for most purposes, regarded as  personal chat- 
tels, and a sale of them while growing is only a sale of goods. Ibid. 

6. He who directs, aids, or encourages another in the commission of a 
trespass is himself a trespasser. Ibid. 

1. In trover the death of a slave converted does not affect the plaintiff's 
right to recover his value, because by the converdion the defendant 
made him his own. Bethea v. McLennon, 523. 

b 

2. An action of trover will not lie by one who is entitled to  a remainder 
in slaves after the expiration of a life estate, against another remain- 
derman who, during the continuance of the life estate which he had 
purchased, removed the slaves to parts unknown, so that they could 
not be found. Cole v. Robinson, 541. 

3. But the estate in remainder being a legal estate, a special action on 
the case may be maintained to redress such injury. Ibid.. 

See Devise, 7. 

WARRANTY. 

1. An action may be sustained, under our act of Assembly, Rev. St., ch. 
31, see, 89, against any one or more of the joint obligors in a covenant 
of warranty contained in a deed for the conveyance of land, for a 
breach of such covenant. Crier v. Fletcher, 417. 

2. That act is not confined to contracts for the payment of money merely. 
Ibid. 

3. Persons owning land in common, and conveying it, need not be liable 
for each other in their covenants, as  they may make several convey- 
ances, or iq the same deed may covenant severally each one for him- 
self and for his share. Ibid. 

4. When one who has an estate of inheritance in  possession, as, in  this 
case, a fee conditional, the condition being that if he died without 
leaving issue living a t  his death, the estate should go over, and sells 
the same, and binds himself and his heirs in a general warranty: his 
heirs are bound, whether the warranty be lineal or collateral, and 
whether they have assets by descent or not. Flynn v. Williams,, 509. 
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WILLS. 

1. Where there is any evidence of fraud or imposition in procuring the 
execution of an instrument as  a will, the jurors are a t  liberty to con- 
sider the dispositions of property act.ually made therein to guide 
their judgment in making up their verdict. R o s s  v. C h r i s t m a n ,  209. 

2. But where capacity in the testator, formal execution, and volition all 
appear, no tribunal can pronounce against a will because of i ts  dis- 
approbation, however strong, of the dispositions made by the testa- 
tor. Ibid.  

3. The probate of a will of lands by a married woman cannot be had in 
the county caurt. N e w l i n  v. F r e e m a n ,  514. 

4. A married woman can only make an appointment in the nature of a 
will of real estate, under a power of appointment specially given in 
some deed, and that appointment the courts of equity alone have the 
j,!urisdiction to determine on and enforce. Ib id .  

5. But a married woman, by her husband's consent, can make a will of 
her personal property. Ibid.  

6. And where he has covenanted in a marriage settlement that she may 
make such will, but withholds his consent from the particular will 
she makes, this is still her will as to personal property; sufficient, a t  
least, to repel his right of administering, and to authorize the grant- 
ing of administration to her appointee, with the will annexed. Ib id .  

7. In case of appointments autaorizing married women to make a will of 
personal property, the appointment must be proved as  a will in  the 
proper court, and then regarded in all courts as a will. Ibid. 

8. Where i t  is proved by one of the only tx-o subscribing witnesses to a 
will, offered as a will of real estate, that  he was requested by the tes- 
tator to prepare his will according to his instructions, and he did so, 
and signed his name as a witness before the testator signed, but not 
in  his presence, and then read the will to the testator, and told him 
he had signed as a witness, and the testator approved and executed 
it, and the other witness then signed in presence of the testator: 
H e l d ,  that  this was not a valid execution of a will to pass real estate, 
the statute requiring b o t h  the witnesses to s i g n  in the presence of t h e  
t es ta tor .  Ragland  v. H u n t i n g d o n ,  561. 

9. A will was offered for probate in  the county court, a caveat entered 
by the defendants, and on the issue being faund in favor of the will, 
both a s  to real and personal estate, the defendant appealed. On the 
trial in the Superior Court the jury found i t  to  be a good will for 
personal, but not for real estate: Held ,  that the plaintiffs had a right 
to recover from the defendants their cost both in the county and 
Superior courts. If the defendants had appealed only from so much 
of the judgment of the county court a s  related to the real estate, 
then the  costs of the Superior Court would have followed the judg- 
ment of the court. Ibid.  

See Svidence, 18. 

WITNESS. See Evidence. 

WRIT. See Evidence, 12; Amendment. 
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